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CONSTITUTIONAL DUTIES OF THE ATTORNEY GENERAL 

TIll' n'vbl,d Constitution of Floridu of l00H sets out tlw duties of the Attorney 
Gem'ral in Subs('ctiotl (t·), S('c(ion 4, ArUcll' IV as: 

". . . till' dlief statl' It'gal officer." 

By statntl', the Attorney Generalis head of thl' dl'plutment of Il'gal affairs, and 
mpt'rvist's tlw following functions; 

S('rVl'S as legal advisor of till' GOVl'rnor and other Exe('utive Officers of the State 
and Statl' Agent'ies. 

Ddl'nds till' public inll'n'st. 

H('prl's('nh the Statl' in Il'gal procel~dings, 

Kl'Pl" a rl't'nrd of his official ads and opinions. 

SerVl's as a reporter for the Supremt~ Court. 

Assl'mblt,s till' Circuit J udgt's ill biennial session to considl'r the betterment of 
thl' Jlldidal Syst('m, int'luding recommendations for Legislature. 

Hl'Ports to tht' GOVl'rnor, for transmission to the Legislature, on the operation of 
laws of tIlt' last pn'vious S('ssion, including det'isions of the courts affecting these 
h1\',Is, 

COST DATA 
This public do('urnent was promulgated at a base cost of $ 8,8tiper book for 

900 copit's for tht' purpose' of providing a permanent compilation and 
ind(,x of onkial Attorney General's Opinions. 
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ROBERT L. SHEVIN 
Attome)' General 

~ '. ~ i ',:" 1'/ ., 
, ~, . ,-

; December 31,1976 

LETTER OF TRANSMITTAL 

Honorable Reubin OlD. A oW 
Governor of Florida 
The Capitol 

Dear Governor: 

I have the honor of submitting to you herewith 
the annual report of the Attorney General for the 
year 1976. This report is submitted to you by virtue 
of the constitutional mandate directing each officer 
of the executive department to make a full report of 
the actions of his office to the Governor. 

This report includes opinions rendered by me 
as Attorney General, an organizational chart setting 
forth the structure of the Department of Legal Affairs, 
and the personnel of my office. 

Statutes and constitutional sections cited and 
an alphabetical subject index may be found in the 
last portion of the report. 

Most respectfully, 

f(~{~ 
ATTORNEY GENERAL 

RLS/dg 
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AN:\flT AI. HEPOHT 

of thl' 

ATTOH:\EY GE~EHAL 

Stah' of Florida 

Jmmary 1 through Dl'c(,llll)(>r :31, H)7() 

076·1-Jllnuary 6, 1976 

LEGISLATIVE EMPLOYEES 

OUTSIDE EMPLOYMENT-PRIVATE PRACTICE OF LAW 

To: Donald L. Tucher. Spca·~er. HOllse of Representntilll's. Tallahassee 

Prepared by: Rebeccn Bowles Hau",ins. Assistant Attorney Ucnrl'al 

QUES'l'ION: 

May full· or part.time legislative employees of the HouRe of 
Representatives, with the written permission of the Speaker, engnge in 
the practice of law after the regular hours of their employment have 
terminated? 

SUMMARY: 

Pfmding legislative 01' judicial clal'ificntion, under s. 11.26<1>, F. S., as 
amended by Ch, 75·208, Laws of Florida, full- 01' pm't-time legislative 
employees may engage in the practice of law during their off·duty hours 
in matters unrelated to legislation or their legislative duties that will not 
interfere with the full and faithful performance of their legislative duties, 

Unti11975. employees of the Legislature were specifically prohibited from engaging in 
the practice of law by s. 1l.26(1)(d), F. S. As originally adopted (by Ch. 25369. 1949. LtlWS 
of Florida), the statute applied only to the director and other employees of the Legislative 
Council and Legislative Bureau. It was amended in 1969 to apply to all cmployel's of the 
l.-<:gislature (Ch. 69·52, Laws of Florida). Until amended in 1975, the statute read in 
per~inent part as follows: 

en No employee of the legislature shall: 

(c) Give legal advice on any subject to any person, firm 01' corporation, 
except members of the legislature; 

(d) During his employment by any division of the legislaturo, be associated 
or interested in the private practice of law in any manner, nor be personally 
engaged in any other business for profit. 
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As Hllll'lltkd by ('lI. 75.:.!OH. Laws of Florida. it nov' I'l'uds: 

11) ~!l l'mplo,\'('l' of till' 1t'~i8Iatllr(l shull: 

lb) <HVl' lpg-al advkp on any ::.uhjPct to any Pl'I';<Ol1. til'lll, "I' ('(lrpol·utioll. 
I'X('Ppt 1I11'1II1ll'!''; PI' till' lL'gi~latun'; 

1(') DUl'illl.! hii'l I'mpln.nm'llt by any divbion of the It'gblatul'c, l'lll-(agr! in HIl,\' 
'H'tivity whit'h "Pl'k" to illtitwlll't' an~ legislutin' actiol1 out~idt' thl' ;<CO{l(' of hi~ 
~/'l'l'i!k ('l1\pinyml'lIt. 

C!lIll'1' I\'dl'~l'ttlf'l! ruil's of ~tatlltol'Y l'ont"u'Ut'tion. it mu::;! hp a8~uJtwd that till' 
Lpgi:;latlll'(' u~.'d p,u·til'ulal'!anguagp in H I(~gblutivl' art udvisl'dly and for "nnw PlU'[Hl!'iP. 
:4tl'in v. Bj,waynl' 1\t'1ll1l'1 ('Iuh, 1m) So. aG·! (Fla. 19411; Ll'l' v. Gulf Oil Corp., 4 So,2d IlliH, 
H70 I Fla. Ulll); .\JI'\.alHl(,1' v. Booth, 5G So,it! 716, 718 IFla. HJ521. And WIWll the 
L('I.:blatul'p i111H'lllb it :;tatutl', it is (H't'SUllled that the, Ll'gislatlll'e intE'nd(!d it to hu\'(' a 
llll'<lnillg' difli'l'Pllt fmtJl tll •• t a('('ol'lh,d to till' statute befill'e til(> tlllwndllll'nt. ,\l'lluld v, 
~humlll'l'!, I:!;' So.:!d I Hi IFla. l!)(iHl: Kelly v. Retail LiqU01' Deall'r" AHs'n of Dad" Cnunty, 
1:!(i So,:!,l :!!HJ .a ]J.{'.A, Fla., HHil). 

Applying Il){'~1' rull's to till' !;tatutt' lwl't' in qupstioll, it must [)(> a~sllm(Jd that 
pal'ai;l'aph n') of subs!'rtiotl III of s. ll.:!(i, F. S .• as originally (,llltCtl'd. was adopted fot' 
!-lOllI(' IlUl'[lo~(' otlH'J' than to prohibit Il'gislativ(' emploYN's from t'nga!-,ring ill tlw pl'uctil'e 
of law, as parilAl',lph idl of til(' lmme slIb;;ectioll (1) spt'aks l't'peciaIlY on this 8ubjt,<'t, ('( 
Al(-xandt.'1' v, Booth • . ~I/p/'CI, conduding' that a particular ::;ubsection of the ::;tlttute tlll'rt' in 
CllW!;tioll "was l'lllll'tl'd 1'01' r;OIlW PUl'pot'l'." A l'ea~ol1ablt, intel'pl'l'tation of tllest' pl'ovi8iol1t-! 
i" that emI>in~'l't''' of <lny llivhlion or tIlt' Lt'gislatul'e were not only spt'eifically {lrohib:ted 
from prncti('ill~~ law or ('nga~rin~ in allY otlll'1' busines8 /iJr profit whilt, so (~m(lloycd but 
Wl'l'P also prohihitl'd Ji'OJll g'ivill~ any ir-gal advicl' on any subject relatt'd to 01' in 
('OlllWl'liol1 with Il'gisilllioll or t!lt'it' legbiatiVl! duties, l'Xt'l'pt to lllemblU'ti of the 
Ll'~isla[.lu·'· As so intt'rprl'tt'ti, tlwl'!' is no im'ol1:-;bWnt'y in tiw Ll'~i,;laturl"s authol'izing 
h·~i::.lativ'.' l'lllploypP;j to t'ngage ill othl'l' rpl11lmerative E'IllploYl1wnt, including the 
[ll'lll,til'P of Inw, while ~ti1l l'ptaillillg tilt' prohibition against !-,<1ving' legal advice on ;tny 
:-;Uhjl'l't related to 01' in COnl1N'tjOl1 wilh legislation or legislutive duties excppt to l1wlllbers 
of tIll' Ll'gislatlll't', TIl(> nt'1\' Jang'uagl' of Il. 11.2G(1)(c)-which, in em'ct. prohibits any 
lobbying' uctivi'it's by a It'g'isiativl' employeE' "outside till' scope of his spet'ifi'(' 
(,lllploYlUl'llt"· -is an udditional prohihition but t\Ol't< not, of courSl', have the effect of 
prohihiting' otlwl' bUl'illl'S~ or pl'()lf.'s~iollal at'tivitips, inl'iudil1g till' pl'llt'tice of law, by 
ll'gi:,lativ~' t,tnploYN's. 

Tht'1'l' ('an bl' 110 doubt that, in adopting tlw provisions of Cit. 75·208 hel'e in qUl'stiol1. 
tlw Lpgislatltl'l' intendl,d to l'!HIllIH' tIl(> J'l'Htl'icti()l1s on employment madl' by 8.11.26(11, 
SIIfl/CI, ill vipw of tilt, titlt' to Cit. 75·20H, providing that it hl un uct "amending H. 1l.2G(l). 
Fo H., l'l'lating to t'lllpluyl'PS (If till' r.l'~ililatul'e, lIluditying I'l'str;etiolls 0/1 emplol'llll'nt . 
. , ." (Emplm~iH 1->1Ipplil'ILI :'\01' l',1ll tlll'I'P Ill' any doubt that the Lt>gi:;lature cOlltt'111platt'H 

that ll'gi"lati\'l' (>ll1piOYl'l'li lllay t'Il~agl~ in othN' pmp\oymt'llt. SeC! s. 112.:3141(2). F, S., 
whkh l'padH IIH follow:,;: 

~() full·timl' Il'giHlati\,(' l'lllpllJ~'pl' :,;hall be othel'\visl' emploYNI dill illg th!' 
reNulaf' h(/I1".~ (/rhi.~ ,,,.iuHuy O('('IlJ1U!WIl, l'XCl'pt with till' Wl'Ittl'11 permission of 
til(> pl'l'~iding Um('PI' of thl' houHl' by "hidll\(' it; ptnplo\'t'd. liled with the Clerk 
of till' !Iou:;p of H('IH·(·.l'lltath'PH 01' witlt tht· t:\pcl'etal'Y of the Senute, <IS may be 
appro/lI'iatp. I';mployt'PH of ,ioint ('mlllllitt('l'b tnll~t IUlvP tIll' permil\:;ioll of the 
pl'l'}1il ing ollil'('r" of hoth It()lt~(·s. This .~('('ti/)n ,~lwll n()t be construed to 
('(mtI'Cll'I'IH' the rcstrictiolls (If' .~. 11,2(,' 1I':mphasb s\lppiil'!1.l 

Tht, 'italil'izt'd portiollH of till' "tatlltl' quott'd abo\'(> Wt'l'l' addl'd bv tilt' Hl75 act (S. 5, ('h. 
75·2011. supra!. ' 

It is worthy of not(' al~() that tltl' mll(>nc\llll'llt "modifying" the s. 11.2G(ll. F, S .• 
n'~tl'ktiotl:; Oil ('mp1uYl1ll'llt wa~ ma(h' h~' the same I('gislativl' act. Ch. 75·2()1l. supra. that 
abo .1llHmded portioils of till' Cntit' of Etlm's and Financial Di:,;rlnsltl'p Law. Part III, ('h. 
~12. F. S. (197,! t:\u(lp.l; and till' 1('gi~Iativl' poUt)', ill-> t'Xpl'l'b~et! in s. 112,a16, F. S" is as 
follow:,;: 
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It i~ not th~ intent of thi~ part, nor l>hall it ill' COl)titI'Ut'd. to pl'Pwnt uny ullin'!' 
01' t'tnp\oyt'e , ' . frolTl ncceptinl! otlwl' ('ffipki)cUent l)t' f(ljlowin~ tUl:" pl!t'l:luit 
which does not intcl'f(H'U with tllt' full and faithful diHd'ul'l1l' by s~tl'h nffitl'l" 
ptnplo,n'(', legislator. or J(!gh;latiVl' t'mllloy(,t: of his dutbs to the state Ol' tht: 
t'ounty. city. OJ' other [loliticnl subdivisIon of the statl' il',vojved. 

It lh a w('Il·t'pttll'd I'ulc' of statuto),y ('olltitl'uctiull thut ;;tl\tl'lt('~ in df.1l'Og'lltiot1 of common 
law OJ' ('(mllnol1 rights Ul'P ttl lw ~tl'ktl.Y (·OIlHtI'Ut'(l. 132 C,.LS. Slatlltrs R. aDa, p. flail; III f't' 

Ll'\'~"s Estate, l·U So.2d !lOa, HOii (~ D.C.A. Flu .. HJ(2), and raRt'R dtN!. Statutt'f; which 
O[wt'utt' to 1'l!stl'ain tItt> ('){('l'c:be of al\~' tmdt, 01' oc'('uptltion 01' tlw ('ondut't of bUl'lilll'HH 
haw bt'1'11 Iwld to Ill' within the PUl'Vil!W of thh; I'ule. 8('( We~t Virginia Boal'el of Dl'l1tal 
Examin\'!';; v. Sturdl. 122 S.K2d 1325 .W. Va. HHill; Hnd Bntta~,;lia v, :'.1001'1', :l(n 1>,2d tn17 
('010, HJ5:l1. In /JattCl[.llia, tIlt' court rub. sqlHlI·t'\:.: that logb;)(ltiol1 purporting' to l'l'Htl'ain 
OlW'" right to folio\\' UIlY lawful. uf;l'f'ul ('alling', Iml;ilwi'::;, 1)1' pl'I\feH,;i·,m will lll' "tritotl:; 
('(lIlstI'Hcd in thvol' of tilt' l'xi:-;tl'\l('P of tlw right (lnd aguinst the limitatioll. AI'elml: Florida 
A\'COuntanh AS:4ociation v. Dandplakt·, H!1 8.211 2a2, a27 1 Pia, 1\)571, in which till' ('ourt 
I'l'mgni,wd "t!w fundanwntul right of all citizt'llH to ('ntpl' into (,Plltt\U'!" of IH'l'sllllal 
emp]oynwnt" in ruling upon tllP validity 1)1' it statute I'l'latinp: ~\) tilt' !l!,tl('til'P of 
m'C'()llUting. 

WIll'1l intt·l'pl'etl.'d in light of it" hi;;t!)!'\, and other litutute" ill pllri muterill and the I'uk' 
of mnt4tl'ul'tinn l'l·fpl'l'ed h) abovl', I havp the vi!'\\', pt'tlding' ll'~islative ()l' judkial 
dat'ilkation, thnt 1\'~i:<Jativl' mnplny\,p;;. whethl'l' full'ClI' pal't·tillw l'mpl()Y(~l':4. may Nli!ag'~' 
in tIlt' lll'(lctkl' of l.\w durin!! thdl' ofI:dut~· lHlUI'H Ol' pl·rind:,.; ill matt!'!'!'; that an' not 
l't'lated to k'~i"lati()n 01' their (('gislalivt' tiuti .. t< and will not il1t£'l'fl'l'e with tilt' full and 
faithful diHt'h,lI'ge Ill' Huch dUlit·'" II mir:ht lw n'pt~atl'd. fut' I'mpha:-;is. that" ll'gi .. latiw 
l'ffi£l!oY"ll .. hauld Iwt l'ngagp in any at'tivitip;; that might bL' intl'l'rn'Ptl'ci a,. ~l'l'killg to 
inHmmc(' an~ It'gi:;hllivt' action ""\ltliidl' tIll' I'I.'IIPl' 1)1' hi;; ti!wdtk Nnpl()Yllwot" ()\' thL' 
givinl! of l('gaJ ,l.ivit'!' l'diltill,~ to I('gi~lati()n 01' his }('g!!iiatiVl' dutil,,,. 

076·2-Januury 6, 1976 

QUl~8TION: 

CONSTITUTIONAL LAW 

Sl'B;\HSSro:-,: Of CO~sTrITTro:'iAL A;\n:KD:\m~tr TO 
REFERE:\Dnl·-IHX~emE::\m:-;T FOR st 'B::\nSSIO~ 

AT SPECIAL ELE('TIO~ 

Should tIll> constitutionul amellellmmt proposed by House .Joint 
Resolution 1709 (amendment reluting to disripline, l't1movul and 
l'l'Urement of justices and judgl.'s) be submitted to the c11.'l'tol'S at a special 
election to bl' held Murch !I, 1976, or ut the gt·nernl election to he held in 
November 1976? 

SUMMARY: 

The constitutional umt,>nclment proposed by House Joint Rl'solution 
1709 must 11l' SUbmitted to th(' electors ut the gt'ntll'alelection to be hl'ld 
in November 1976 unless the Ll'gislature, in the mann('1' pl'ovidt·d by s, 
fila}, Al't, XI. State Canst" enacts a law providing f01' till' submission of 
such proposed amendment at an eurlier speriul election. 

TIlt' constitutional provisions b('al'il1~ Oil this qUl'!-iticm aplwat' at s. {i!.Il, Art. XI, Statl' 
('()n~t., which subsectioll !'l.'(\ds in pertinent !),ll't: 
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Cal A propo;;ed amendment to or revision of this conRtitutic', or Hny part of 
it. shall be :uhmitted to the ele('tors at the nr_t't Melleml elrction held more than 
nine>ty dU.VH after the joint re~;olution ... proposing it is filed with the 
secretary of stat(', lin less, pllrsuan t to Ie /I' enacted by the a/fil'matice ('ote of 
three-tuurths of'the membership of ('(lc/z house of the legislature and limited to 
a sillNle amendment or rrl'isioll. it is submitted at an rczrlier special election 
held more than ninety days after such filing. (Emphasis supplied.> 

It is clear from the foregoing that any sueh pl'opo8ed amendment or revision must bp 
submitted at the next general election whieh is held more than 90 days after the filing of 
the proposed amendment oj' revision. unle8s the Legislature provides-in the manner 
estnbli:;hed by R. 5(a), Art. XI-for 8u('h tt proposed amendment 01' revision to be 
submitted at an earlier t-Ipecial election. C( AGO 073-103. 

However, in order for ., proposed amendment 01' revision to be submitted to the 
electors at a special election, provision for such special election must be made "pursuant 
to" n law enacted bv the atlirmative vote of three-fourths of the members of both houses 
of the Legislature.' Although the Legislature enacted such a law (Ch. 75-245, Laws of 
Florida) providing for a special election to submit to the electors the constitutional 
amendment proposed by Senate Joint ResolutiOll 1061. I have found no such law 
providing for a special election for the submission to the electors of the constitutional 
amendment proposed by I-louse Joint Resolution 1709. Accordingly, tmless and until the 
Legislature enacts a law, in the manner established by s. 5(al, Art. XI, State Const., 
providing for an earlier special election for the submission of the constitutional 
amendments proposed by House Joint Resolution 1709, such proposed amendments must 
be submitted to the electors at the general election to be held in November 1976, which 
will be the "next general election held more than ninety days after the joint 
resolution .... " 

In reaching the foregoing conclusion, I have not overlooked the fact that the 
introductory paragraph of House Joint Resolution 1709 stated that the proposed 
amendment is to be submitted to the electors 

... at the general election to be held in November 1976, or, if authorized by 
three-fourths of'the membership of each hO/lse of the le;islt'J.ture, at a special 
ele('tilln to be held "'larch 9. 1976 .... (Emphasis supplied.) 

Further, I um aware of the fact that the journals of the House and the Senate reflect 
that more than three-fourths of the membership of each body voted in favor of the 
subject joint resolution. Such vote is, however, ineffective with respect to the 
establishment of an earlier special election for submission of the propnsen amendment. 
As noted above, provision for such a special election must be "pursuant to law," and it 
is clear thut a joint resolution of the Legislature is not a law. In re Advisory Opinion, 31 
So. 348 (Fla. 1901l. Accord: Stute ex rei. Davis v. Green, 116 So. 66 (Fla. 1928); Advisory 
Opinion to Governor, 22 So.2d 398 (Fla. 1945); c/: AGO 067-64 and authorities cited at p. 
1028, Black's Law Dictionary <Revised Fourth Ed.), and Futch v. Stone, 281 So.2d 484 
(Fla. 1973). 

076-3-January 6, 1976 

PUBLIC EMPT .. OYEES' TRAVEL 

AGENCY MAY NOT PAY TRAVEL A~D PER DIEM EXPENSES 
DIRECTLY TO RESTAURANTS AND MOTELS 

1'0: Doyle Conner. Commissioner of Agriculture. Tallahassee 

Prepared by: Jlartin S. Friedman. Assistant Attorney General 

QUESTION: 

Is it permissible for the Department of Agriculture to make direct 
arrangements with restaurants and motels to provide meals and lodging 
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for the emploY('es o{' the department who are ('aIled upon on ShOl·t notice 
to travel during an emergency situation? 

SUMMARY: 

Pursuant to s. 112.061, F. S. (1974 Supp.l, vouchers {'er travel expense 
reimbursement should be filed by the sepnrate individuals incurring the 
expenses; and the agency is not authorized to pay the vendor directly. 

SL'l'tinn 112.061. F. S. fHl74 8upp.), which controls pel' diem and traveling expenses of 
public' omcel'~, employees. and unthoriz('d p(~l'son~, ronsistently speaks in tt'l'ms of 
I'eimbtll·sement. And. us I'l'imbursement menns to pay back, tlwl'~) is contemplated nn 
exptmditul'e by the traveler for which llt' will be repaid aftt'!' filing the voucher form 
pUl'suant to s. 112.061(12)(b). 

Section 112.06Hlll. F. S. (d74 Supp.), provides that 

... any claim authorized ()r required to be madt' undt'l' any pl'ovisioll of this 
::;ectiol1 shall c(mtain a statt'ment that the expem;eH Wt>l'e actually incurred by 
tilt! travl'k,1' as necessary traveling expenses in tIll' pl'rfOrnUlllCt> of his official 
dutieH and shall be verified by It written declaration that it iH trlle and COl'r(>l't 
ill every material matter .... 

In u letter dated May 8. 1970, to A. H. Brautigam, tlwn Executive Director of the 
Dt'pal'tment of Busilltll:lS Regulation. my predecessor in office was faced with till' question 
of whetllt'l' earh individual attending a luncheon should mt~ a s('pamte travl'i expense 
reimbursement voucher 01' whether one voucher llnd one warrant to thl' vl'ndor is tht~ 
proper method of payment. Therein it was stated: 

Pertinent to yOUI' question is the rl'quirenwnt that reimbumen1l'nt be to the 
"traveler," in the words of the statute, und not to the pE'r::;on fUl'nishin!t the 
services to the traveler. I find no provision ill the abovtl section ailowing 
payment from state funds for travel and per cliem to persons othel' thun to tho 
person incurring the authorized ~xpellsm;. 

It is my cOllclusion therefore that the warrants iSRlwd in payml'nt of travel 
expense reimbursement, if any. should Ill' to the separate illdividual~ incurring 
the expenses. . .. 

Although the statute has been amended several times sincl' that opinion was expressed, 
such amendments are not relevant to the question now before me 'tnd. as my present 
research has disclosed no reason for me to chang" that vimv, it is reaffil'mpd and is 
dispositive o{' this question. 

Your question is answered ill the negative. 

076·4-January 6, 1976 

STATE FIRE MARSHAL 

POWERS RELATING TO FIRE PREVENTION 

To: Philip F. Ashler, State Treasllrer and Fire Marshal, Tallahassee 

Prepared by: Barry Silber, Assistant Attorney General 

QUESTION: 

Does the State Fire Marshal have statutory authority and responsibility 
{'or requiring the installation of fire extinguishing equipment in 
condominiums and cooperative apartments? 

5 
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SUMMARY: 

The State Fire Marshal is authorized by s. G33.081, F. S., as amended by 
eh. 75-151, Laws of Florida, to inspeet at any reasonable hour any 
building or premises (including ('ondominiums and eooperative 
apartment buildings}' except the intel'iors of individual dwellings, and 
after inspcetion if he should find that any sueh building or structure 
inspcctNI lacks sufficient fire escHpes, alarm apparatus. or fire 
extinguishing equipment. or is in need of repair 01' is in a dilapidated 
eondition or from any other cause is especially liable to fire and situated 
so us to ('ndanger life 01' property. he may order the same remedied or 
l'emoved within u reasonable time. 

S('ctiol1 63a.01. F. S .. dt'gi~IHlles tIll' Ill'ud uftht' D(~p<ll'tnll'nt of Imml'anrl' HI:i Stat" Fil'P 
Ma!'~hal who !{hall t'nforce all {m1'8 and p"ol'isi(Jn,~ of that chaptt'!' rplating to: 

(11 Pl't'Vl'llt ion of fir(>~: 

(31 In~lallation and lllaintenant·t' of fire alarm sy,;telll~ and firp·extinguishing 
cquipmont. 

Tht' Florida Building Codes Act of 1974. l:l. 553.70 et. seq .• F. S. (197-1 Supp.1. as 
amended by eh. 75·111, Laws of Flol'ida. ('reatps and establishes the State !VIinimum 
Building Codes. Pursuant to s. 553.80, as amended by eh. 75·).11, jurisdiction for tlw 
enfol't'l'l11(mt of the Intt'rim State Building Codes and the State :VIinimum Building Codes 
lies with local enforcement agencies-counties and municipalities, enforcement districts 
as specified itl and established under s. 553.80, and I1tnte agencies with statutory 
uuthority to regulate building construction. As to the state enforct'ment agency-the 
Department of General Services-see AGO 075.170, holding that a county is not 
authorized or required to enforce the Interim State Building Code or the State Minimum 
Building Codes against Lhe buildings of the state or its agencies; as to the Uniform 
Building Code for Public Educational Facilities and the enforcement thereof. see AGO 
075·9H; and ef. s. 255.25(3), F. S .• as to state·owned or leased buildings. By s. 553.73(61, 
the Interim State Building Code is to be effective in all locations throughout the state no 
later than January I, 1975. and the State Minimum Building Codes shall become effective 
no later than January 1. 1977. pursuant to s. 553.78(7). 

Sections 553.77 and 553.78(3). F. S. (1974 Supp.). as amended by Ch. 75·111. Laws of 
Florida. authorize the Board of Building Codes and Standards to promulgate the above· 
cited rodes. providing for a St!gment to eovol' fire prevention therein. From the provisions 
of's. 553.80. supra. it is clear that the various loca enforcement agencies and enforcement 
districts and the aforementioned state enforcement agency are the proper agencies to 
enforce the fire preventioll provisions of the state building codes during the planning and 
construction or renovation phases of any building or structure (except as provided 
otherwise by the Uniform Code for Public Educational Facilities) in the state. cf. ss. 
255.25(8) and 633.085, F. S .• as to state·owned or state-leased buildings. 

Section 633.05, 1". S., us amended by Ch. 75-151. Laws of Florida. empowcr(c) the State 
Fire Marshal to make and promulgate all rules and regulations necessary to effectuate 
the enforcement of his powers and duties. including. but not limited to. the making and 
promulgation of rules and regulations for the: 

(1) Prevention of fires. 

* 

(3) Instullation and maintenance of fire alarm systems and fire·extinguishing 
equipment. 

(5) Construction. maintenance. and regulation of fire escapes. 

6 
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Under the provisionR of tl. 633.081, F. S .• as amended by Ch. 75-151, Laws of Florida. 
the State Fit'l> Ma1'8hal and his ag'ents shall, when they deem it necessary. inspect at any 
reasonable hOlir any and all buildings. equipment. and vehicular equipment on premises 
within their jurisdiction. S('C Stl. 633.081(3) and 633.085, F. S .. ,1S to inspectiotls of state
owned OJ' leased building's and facilitillS. When('vel' they find that any building' or 
structure inspected lacks sufficient fire escapes, ullll'm apparatus. or fire extinguishing 
equipment, or is in need of repair 01' is in a dilapidated condition Ol' from llny other cause 
iR especially liable to fire !lnd situate~i s,o us to endanger life 01' prop~rty, they may order 
the same l'l'moveci 01' remedied wlthlll a reaRonable leng'th of tlmt'. Pursuant to s. 
63:3.081(2), F. S., ('very fire safety inspection of the fire marshal shall btl conducted by a 
Pl'l'son certified a;; having met the inspection training reqlliJ'em~'nts set by the Division 
"I' State Fire :Vlal'shal of the Department of Insurance. Cf s. 633.081{3Hul relative to 
II1spections of' state department facilitit's by fire safety coordinutors trained by the 
Division of State Fin' Marl'lhaJ. 

Condominiums and cooperative apartments are not excepted from the terms "anv and 
all buildings" and "any buLling 01' structure" as employed in s. 63a.081, supra, and in 
the absencn of any other statutory exception or exemption. such buildings must be 
deemed to bn within the rCf,"Uintorv powers vested in the fire marshal ul1(icr s. 633.081, 
as amended. It is an established niaxim of statutory construction that n statutl1 is to be 
taken. constl·ued. and applied in the form enacted. Blount v. State. 138 So. 2 (Fla. 19:ill. 
TI1(~ use by the Legislature of a comprehensive term ordinarily indicates an intent to 
include everything' embraced within the term. Florida State Racing Com. v. McLaughlin, 
102 So.id 574 (Fla. 1958); Florida Industrial Commission v. Growers Equipment Co .• 12 
So.2d 889 (Fla. 19:13); Statl) v. City of Jacksonville, 50 So.2d 532 (Fla. 1951). No exceptiollS 
having been madt' by any statute. n(~ne may be implied 01' written into the law. Dobbs v. 
Sea Isle Hotel, ('t at .• 56 So.2d 341 (Fla. 1952); Interlachen Lakes Estates, Inc. v. Snyder, 
304 80.2d 43:3 (Fl.l. 1974). The Legislatul'l? must bl' assumed to know the meaning of 
words and to havt' expressed its intent by the use of the words found in the statute. Van 
Pelt v. Hilliard. 78 So. 693 (Fla. 1918); Brooks v. Anastasia Mosquito Control District, 148 
So.2d 64 (Fla. App .. 1963). 

Section 509.2111(1). F. S., deals with the construction of apartment houses, town 
houses. and cooperative 01' condominium apartment buildings. This section in effect 
incorporates the Southern Standard Building' Code. as amended (01' the South Florida 
Building Code when applicable), while allowing local 01' district building codes which are 
substantially consistent therewith, 01' more stringent, to apply in those cases. The 
Southern Standard Building Code. Chapter III, s. 301.3(c), provides that every building 
shall be fire protected throughout as specified for the various types of construction in 
Cl.apter VI. Chupter VI of the code enumerates thl' various classifications of buildings 
by type of construction, along with the various structul'al requirements. matt'rials. and 
assemblies which must be used to comply with the fire resistont standards of the code, 
and insureR to the future occupants of the structures that the standards for fil'e protection 
have been built in. 

Chapter IV, s. 404.1, Southel'l1 Standard Building Code, provides that "[bluildings in 
which families 01' households live or in which slt'eping accommodations are provided, lind 
all dormitories. shall be classified ,1:< Group A-Residential Occupancy. Group A
Residential Occupancy- shaH inclUde, among ullll'I'S, the following: Dwelling['l Multiple 
Dwellings (more than two fhmilies) .... " 

Section 404.2, supra, entitled "Protective Requirements-Group 'N Occupancy," at 
subsection (6) provides for sprinklers and standpipes by referring to ss. 901 and 902. 
fnfra. Section 901.6(2) requires approved automatic sprinkler equipment to be installed 
in all buildings which do not have suitable access as set forth in s. 703.1. Bv the provisions 
of s. 703.1(a), every building except one-and two-family dwellings which are not over two 
stories ill height shall have various approved 're protectives. Section 902.1, supra, states 
that: 

Unless otherwise provided herein, standpipes, standpipe systems, hoses, watet' 
supply, pumps, connections, etc., shall be constructed and installed to meet the 
requirements of the standard for the installation of "Standpipe and Hose 
Systems, NFPA 14-1971," except that the single source of water supply, if 
reliable and cupable of automatically supplying the required service, may be 
approved by the Building Official. 

7 
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Section 902.4. supra. provides that: 

In building'S requiring wet standpipt's in accordance with s. 902.1 where in the 
opinion of tilt' Building Official and the Chief of the Fire Department such 
constant and automatic watt'!' supply it; not nt.c('sstlry bpc<lust' of the occupancy 
and typP of construction. with their approval dry standpipeH may be substltutt'd 
for one or mon' of the requirt'd wet ~tandpiJles. 

Chapter 4A·3.04<1l. Florida Administrative Codt'. ~tate~ that it shall be the duty of the 
State Fil'l. :vlarshal or his deptH\, to inspt'ct. or cau:-;e to be im;pected. all b"ildi;'lf~ and 
premise'S. except the interiors o(dwellings. as often as IlHl,:l' be neces,mry for thr. purpose 
of ascertaining and causing to be corrected any conditions liable to cause fire. endan~rer 
life from fire. 01' any violatiom; of any other law or n',,1ulation am'cting the fir,~ hazard. 

From the foregoing authorities. it is clear that the fire marshal is empowered >luder s. 
633.081. F. S .. as amended by Ch. 75·151, Laws of Florida, to inspect ut any reasonable 
hour any building or premises. except the interiors of individual dwellings. and after 
inspection if he should find that any building or structure inspected lacks sufficient fire 
eHcapes, alarm apparatus. or fire extinguishing equipment, or is in need of repair or is in 
a dilapidated condition or from any other cause is especially liable to fire and situated so 
as to endanf;er lift, or propt')'ty. he may order the same removed or remedied within t1 
rt'lIHonabll' time. C{. AGO 068·;)1. 

076·5-.Janual'Y 8, 1976 

LAW ENFORCEMENT OFFICERS 

C:ORHI~CTIONAL SYSTE:YI E:\IPLOYEES-DESIG~ATION AS 
LAW ENFORCEMENT OFFICERS 

Til: Louie L. Wnz'nu·rlUht. S('cre'tary. Department ofOQ'ender Re'izabilitation. Tallahassee 

Prepared by: ;\I/arlin S. Frirdman. Assistant Altol'l!ey Oenrral 

<tUESTION: 

Are employees of the Department of Offender Rehabilitation who are 
designated law enforcement oflicers pursuant to s. 790.001(S)(dl, F. S., law 
enforcement officers within the meaning and intent of s. 90.141, F. S.? 

SUMMARY: 
~ 

Employees of the Department of Offender Rehabilitation who have 
been designated as "law enforcement officers" by the head of the 
department alJd are actually serving as armed guards or custodial officers 
or employees with custody and control of prisoners in any of our 
correctional institutions are entitled to the pel' diem, travel expenses, and 
witness fees authorized for "law enforcement officers" by s. 90.141, F. S., 
when appearing as an official witness to testify at any hearing 01' law 
Mtion ill allY court as a direct result of their employment as such law 
enforcement officers, i.e., armed guards or custodial officers or en'lployees. 

The opinion as herein expressed is limited to those ~mployees of the Department of 
Offl'ndel' Rehabilitation who are acillallv serving as armed guards or custodial officers 
Hnd employees. The designation for the purposes of s. 790.001(8}(d), F. S., does not make 
one a law enforcement officer within the genoml meaning of the term. 

Witness fees and mileage generally are provided by s. 90.14, F. S.-presently $5 per 
day for each day's actuul attendance and also 6 cents pel' ntile for actual distance traveled 
to and from the courts. Prior to 1963. s. 902.19(4l, F. S., specifically prohibited law 
confol'ccoment omeet's £1.('\'11 receiving witness fees Qt' mileage "when summoned to testify 
in any court sitting in the county in which he holds office. is employed. or has his 
residence." However. by Ch. 63·508. Laws of Flor'ida. as amended by eh. 67·427, Laws of 
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Florida (s. 90.141, F. S.), "[aJny law enforcement officer of any municipality, county or 
the state" who appears as an official witness to testify at any hearing or law action in 
any court of this state "as a direct result of his employment as a law enforcement officer" 
is entitled to per diem and traveling expenses at the same rate provided for state 
employees under s. 112.061, F. S., as well as the $5 witness fee provided by s. 90.14, F. S., 
in certain circumstances. 

The designation of employees of the Department of Offender Rehabilitation as "law 
enforcement officers" in Ch. 790 is for the purpose of exempting them from the firearm 
licensing requirement of that act. The question of whether such employees should be 
considered "law enforcement officers" within the purview of s. 90.141, F. S., providing 
for the payment of per diem and travel expenses of such persons when appearing as 
official witnesses, is all entirely different matter. Chapter 90, F. S., nowhere provides a 
definition of "law enforcement officer" for the purposes of that chapter; thus, the term, 
as employed in, and for the purposes of, s. 90.141 must be construed in light of general 
judicial definitions of the term. 

A law enforcement officer is one whose duty it is to preserve the peace. Black's Law 
Dictionary (Rev'd Fourth Ed. 1968). In Frazier v. Elmore, 173 S.W.2d 563 (Tenn. 1943), 
the court said: "We commonly refer to and describe those whose duty it is to preserve 
the peace as 'peace officers' or 'law enforcement officers.' " In this context, at least, a 
peace officer is synonymous with a law enforcement officer. Cf. "Peace Officers," Black's 
Law Dictionary (Rev'd Fourth Ed. 1968). Restatement of Torts 2d, s. 114, defines a peace 
officer as one "designated by public authority whose duty it is to keep the peace, and 
arrest persolls guilty or suspected of crime." 

The supervision of prisoners and their activities during the terms of their confinement 
can be classified as a police function in that they keep the public peace. Headley v. 
Sharpe, 138 So.2d 536 (3 D.C.A. Fla., 1962), cert. denied, 146 So.2d 749. The court in 
Headley v. Sharpe, supra, citing State ex rei. Priest v. Gunn, 326 S.W.2d 314 (Mo. 1959), 
stated: "Certainly the actual keeping and custody of prisoners confined in a jail is the 
performance of an inherent and naked police function." Other jurisdictions have 
similal'ly held that prison guards and custodial officers or employees are law enforcement 
or peace officers. Scc State v. Grant, 245 A.2d 528 (N.J. Ct. App. 1968); Kimball v. County 
of Santa Clara, 24 Cal. App. 3d 780, 101 Cal. Rptl'. 353 (1972); and Bell v. City of 
Cincinnati, 88 N.E. 128 (Ohio 1909). And in dicta, the court ill Taylor v. Multnomah 
County Deputy Sheriffs' Retirement Board, 265 Ore. 445, 510 P.2d 339 (1973), indicated 
that a corrections officer (i.e., jail matron) may very well "preserve the peace." 

For the purposes of the special death benefit payable to law enforcement officers under 
s. 112.19, F. 8., the term "law enforcement officer" is defined to include full·time officers 
and employees whose duties require them to handle or guard persons arrested for, 
charged with, or convicted of the violation of criminal laws. 

Prior to the repeal of s. 902.19(4), supra, it was construed by this office as applying to 
a Beverage Department Supervisor who, under the Beverage Act, hac! "all the powers of 
Deputy Sheriffs in the enforcement of the beverage laws of this state and in the 
prosecution of offenders against such law," AGO 039·626, Biennial Report of the Attorney 
General, 1939·1940, p. 87, but not to a fruit inspection employee who had no authority to 
arrest or any general police power, AGO 039·684, Biennial Report of the Attorney 
General, 1939·1940, p. 87. 

Under s. 843.04(1), F. S., prison officers and guards are specifically directed to 
"immediately unest any convict, held under the provisions of law, who may have 
escaped." And s. 944.39, id" prohibiting persons from interfering with prisoners in 
various ways, authorizes prison guards and inspectors or any employee of the division to 
arrest without a warrant any person violating the provisions of that section. Employees 
of the Division of Corrections, while actually serving as armed guards or custodial 
officers 01' employees in our correctional institutions. are charged with the responsibility 
of keepin~ and custody of prisoners in state cOl'l'ectional institutions and enforcing the 
law relatmg to the custody and recapture of prisoners and are just as much "law 
enforcement officers" within the area of their jurisdiction as are sheriffs and municipal 
police officers within their respective jurisdictions. I understand that the employees 
designated by you as law enforcement officers pursuant to s. 790.001(8)(d), F. S., so that 
they mny carry a weapon without a permit, are only those with nctual custody and 
control over inmates. And I am of the opinion that employees who have been designated 
by you as "law enforcement officers" and who are actually serving as armed guards or 
custodial officers or employees in our state correctional system have the same right as 
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other law enforcement officers of the state to the per diem, travel expenses, and witness 
fees, in certain circumstances, provided by s. 90.141, F. S. 

07G-6-January 8, 1976 

FRESH PURSUIT 

NOT AFFECTED BY DECRIMINALIZATION 
OF TRAFFIC OFFENSES 

To: Philip S. Shailer. State Attorney, Fort Lauderdale 

Prepared b.Y: Carolyn lvl. Snurkowshi, Assistant Attorney General 

QUESTION: 

Is the doctrine of hot or fresh pursuit apl?licable to Ch. 74-377, Laws of 
Florida, which provides for the decrimmalization of certain traffic 
violations? 

SUMMARY: 

A traffic infraction as defined in s. 318.13(3), F. S., created by Ch. 74-377, 
Laws of Florida, is a "violation" for the purpose of permitting a peace 
officer to cite a traffic violator immediately or on fresh pursuit, as 
authorized by s. 901.15(5), F. S. 

The answer to your question is in the affirmative. 
Chapter 74·377, Laws of Florida, created Ch. 318, which provides for the 

decriminalization of certain traffic violations in Ch. 316, F. S., and excepts five specific 
violations ellUmerated ill s. 318.17, F. S. The legislative purpose in decriminalizing 
violations of Ch. 316, F. S., is to facilitate "the implementation of a more uniform and 
expeditious system for the disposition of traffic infractions." 

Section 901.15(5), F. S., authorizes a peace officer to arrest a person without a warrant 
when: 

(5) A violation of chapter 316 has been committed in the presence of the 
officer. Such arrest may pe made immediately or on fresh pursuit. 

The term "violation" as used in s. 901.15(5) includes both traffic violations and traffic 
infractio11s as defined in s. 318.13(3), F. S. Throughout Ch, 318, F. S., the Legislature 
interchangeably used the terms infractions and violations and, as a matter of fact, defined 
"infraction" in s. 318.l3(3} as a "noncriminal violation." 

Although certain traffic offenses have been decriminalized and renamed traffic 
infractions, such legislation does not adulterate a peace officer's power to arrest a traffic 
offender immediately or on fresh pursuit. 

A violator under Ch, 318, F. S., receives a citation for a traffic infraction under s. 
318.14, which is the same type of citation as issued for a criminal traffic violation. The 
issuance of the traffic citation is an "arrest" as contemplated in s. 901.15(5), F. S., which 
permits warrantless arrests for violations of Ch. 316, F. S., when committed in the 
presence of a peace officer. The violator, following the issuance of the citation, is 
permitted to either post bond or sign and accept this citation which indicates a promise 
to appear. Section 318.14. 

The Florida Legislature in enacting Ch, 318, F. S., placed no restrictions on the ability 
of a peace officer to issue a citation for a noncriminal infraction. The need to apprehend 
noncriminal infraction violators is not eliminated simply because the violation has been 
redefined as an infraction and the penalty for such an infraction changed from criminal 
to civil. Pl'acticalh' speaking, the apprehension of traffic violators has not been affected 
but rather the criminal sti&'rna of running a red light or making an illegal turn has been 
removed. Therefore. a peace officer who observes a violation of Cb. 316, F. S., which was 
decriminalized by Ch, 318 can arrest a violator immediately or, when an officer observes 
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an infraction committed in his presence and the violator drives away from the site of the 
infraction, the officer may use fresh pursuit to apprehend the violator. 

076·7-January 8, 1976 

WATER MANAGEMENT DISTRICTS 

CONSTITUTIONAL AMENDMENT-LIMIT ON AUTHORIZED TAXES 

To: Herbert j\tJ. Webb. District Counsel, St. ,Johns River Water Management District, 
Palatlm 

Prepared by: David M. Hudson, Assistant Attorney General 

QUESTION: 

Does Senate Joint Resolution 1061 proposing to amend s. 9(b), Art. VII, 
State Const., give specific taxing authority to the water management 
districts as constituted under s. 373.069(3), F. 8.? 

SUMMARY: 

If the amendment to s. 9(b), Art. VII, State Const., proposed by Senate 
Joint Resolution 1061, is approved by a vote of the electors in a special 
election to be held March 9, 1976, it will not give water management 
districts as constituted under s. 373.069(3), F. S., as amended by Ch. 75·125, 
Laws of Florida, specific 8UtlJ01-ity to levy ad valorem taxes. If adopted, 
the proposed amendment would limit the maximum millage which may 
be levied for water management purposes in the northwest portion of the 
state lying west of the line between ranges two and three east to 0.05 mill 
and for water management purposes for the remaining portions of the 
state to 1.0 mill. 

Your question must, in my opinion, be answered in the negative. 
Chapter 75·245, Laws of Florida, provides that Senate Joint Resolution 1061, 

"proposing the amending of Section 9 of Article VII of the State Constitution, to establish 
a limit on local taxes to be used for water management purposes," shall be submitted to 
the electors of Florida for approval or rejection in a special election to be held concurrent 
with the Presidential Preference Primary Election, March 9, 1976. The proposed 
amendment to s. 9(b), Art. VII, State Const., is indicated in italics: 

(b) Ad valorem taxes, exclusive of taxes levied for the payment of bonds and 
taxes levied for periods not longer than two years when authorized by vote of 
the electors who are the owners of freeholds therein not wholly exempt from 
taxation, shall not be levied in excess of the following millages upon the 
assessed value of real estate and tangible personal property: for all county 
purposes, ten mills; for all municipal purposes, ten mills; for all school purposes, 
ten mills; for water management purposes for the northwest portion orthe state 
lying west of the line between ranges two and three east, 0.05 mill; for water 
management l!ltrposes for the remaining portions oftlLe state, 1.0 mill; and for 
all other speclal ilistricts a millage authorized by law approved by vote of the 
electors who are owners of freeholds therein not wholly exempt from taxation. 
A county furnishing municipal services may, to the extent authorized by law, 
levy additional taxes within the limits fixed for municipal purposes. 

Senate Joint Resolution 1061 does not propose any amendment to s. 9(a) of Art. VII, 
State Const., which provides the authorization for the Legisiatu; ~ to grant special 
districts ad valorem taxing power: 

(a) Counties, school districts, and municipalities shall, and special districts 
ma,}) be allthori.~ed by law to Zel',Y ad valorem taxes •... (Empliasis supplied.) 
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In contrast to the ad valorem taxing authorization provisions of s. 9(al, Art. VII, State 
Const., s. 9(b), which Senate Joint Resolution 1061 proposes to amend, contains 
limita.tions on the exercise of ad valorem taxing powers by the various taxing powers. 
See AGO's 069·26, 069·71, al1d 075·160. Section 9(bl, Art. VII, State Const., has been 
characterized as a "tax relief section," State ex rel. Dade County v. Dickinson, 230 So.2d 
130, 134 (Fla. 1969), because it contains limits on the maximum millage which can be 
levied for the Vrll'ious designated purposes. Therefore, it is my opinion that if the 
proposed amendment to s. 9(bl, Art. VII, Statp. Con st., is approved, it will not give specific 
taxing authority to the water management districts as constituted under s. 373.069(3), 
F. S., as amended by Ch. 75·125, Laws of Florida; rather, it will limit the ad valorem 
taxes which may hav(~ otherwise been authorized by law to be levied 

for water management purposes for the northwest portion of the state lying 
west of the liM between ranges two and three east, [to) 0.05 mill; [andj for 
water management purposes for the remaining portions of the state, [to] 1.0 
mill .... 

076-8-January 8, 1976 

COUNTY EMPLOYEES 

PROPERTY APPRAISER MAY NOT INDEPENDENTLY ESTABLISH 
GROUP INSURANCE PROGRAM FOR EMPLOYEES 

To: .Tohn R. Jones, Jr., Escambia County Property Appraiser, Pensacola 

Prepared by: Rebecca Bowles Hawllins, Assistant Attorney General 

QUESTION: 

May the property apPl'uiser's office withdraw from the county's group 
insurance program and establish independently its own office group 
policy? 

SUMMARY: 

A property a-,?praiser is not within the purview of ss. 112.08 and 112.12, 
F, S., authorizmg each "county, school board, governmental unit, 
department, board, 01' bureau of this state" to provide a group insurance 
program for its employees and to Ray "all or any portion of the premiums 
for such insurance out of any of Its available i\'hds." 

Sections 112.08·112.14, F. S., authorize the public bodies thereill designated to provide 
certain types of group insurance for their officers and employees and to pay all or a 
portion of the cost of sllch insurance from available public funds. Section 112.11 
specifically provides that participation in such a group insurance program shall be 
entirely voluntary on the part of each offirer and employee entitled to its benefits. Thus, 
there is nothing to prevent you and your employees from withdrawing from the county's 
group insurance program. However, the answer to the question of whether your office 
could withdraw from the county's group insurance program and establish independently 
its own office group policy deJ(ends upon whether the property appraiser is within the 
purview of s. 112.08 authot'izmg "each and every county, school board, governmental 
unit, department, board, or bureau, of the state" to provide for a group insurance 
program for "the officers and employees thereof." See also s. 112.12, authorizing "[e)ach 
county, school board, governmental unit, department, board, or bureau of this state" to 
pay all or any portion of the premiums of such group insurance "out of any of its 
available funds." (Emphasis supplied.) Also relevant here are the provisions of s. 112.09, 
providing that: 

The election to exercise such authority shall be evidenced by resolution, duly 
recorded in the official minutes, adopted by the board of county commissioners 
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in the case of a county. by the school board, in the case of a school district and 
by the members of the board. or department head if an individual. in the case 
of any state department. board or bureau. and by the governing body by 
resolution or ordinance in the caSe of an:/ other governmental unit or the State 
of Florida. 

The property appraiser is a county official and his employees are county employees 
even though employed and paid by him from funds budgeted with the approval of the 
Department of Revenue, s. 195.087, F. S., and derived from taxing authorities other than 
the county. s. 192.091, id. Cf. In re Florida Board of Bar Examiners, 268 So.2d 371 (Fla. 
1972), stating that the board was "a state agency under the judicial branch of the 
government and its em~loyees are state employees just as, for example, legislative 
employees under the legIslative branch are state employees" in ruling tnat the board's 
employees were entitled to participate in the state's gI'oup insurance program authorized 
by s. 112.075, F. S. As county employees, public funds may be and have been used to pay 
a portion of the premiums fot' the participation of the property appraiser's employees in 
the county's group insurance program, as authorized by s. 112.12. supra. Thus, the only 
real question here is whether the statute contemplates that the property appraiser or 
other county officials may exercise,. independently of the board of county commissioners, 
the authority granted b;,r s. 112.08, supra, as supplemented by s. 112.12. Pending 
legislative or judicial clarification, I have the view that the property appraiser should not 
undertake to proceed independently in this i·espect. 

It was held early on by one of my predecessors in office that s. 112.08 (adopted in 1941 
as Ch. 20852, 1941, Laws of Florida) "confers authority to negotiate for and obtain 
insurance by the respective department heads, boards and commissions of the State and 
of the counties" and that "[t]here is no provision by which the powers may be exercised 
jointly or by any other State or county agency." (Emphasis supplied.) Attorney General 
Opinion 041·486, Biennial Report of the Attorney General, 1941-1942, p. 90, ruling that 
the state cabinet had no authority to negotiate for a gI'oup insurance policy covering all 
state employees. Subsequent opinions of this office have been in accord with this strict 
construction of the statute. Cf. AGO 067·20 (mosquito control district), AGO's 073·468 and 
074·299 (fire control district), and AGO 073·32 (county expressway authorities and the 
Inter·American Cultural and Trade Center), in all of which the authority to provide 
gI'oup insurance for their respective employees under ss. 112.08 and 112.12 was denied. 
Accord: Attorney General Opinion 075·256. concluding that a school district had no 
authority under the statute to self·insure its group health insurance program for school 
employees. It was noted therein that the powers of the school boara "are limited and 
defined by statute and may not be extended by construction" and that, when the right to 
exercise authority is doubtful, the board "should not assume that authority." These 
statements are equally applicable to the county official here in question and reguh'e the 
conclusion that, pending legislative or judicial clarification, such an independent group 
insurance program should not be undertaken by you. The statutes in question apply, in 
terms, to "the county" and to the exercise of the authority gI'anted by means of a 
resolution of the board of county commissioners; and they may not be extended, by 
construction, to apply to county officials. 

I have not overlooked my opinion in AGO 073·363, concluding that the emplo,Yees of a 
county hospital organized Ullder Ch. 155, F. S., were "county" employees Within the 
purview of ss. 112.08 and 112.12, supra, and that hospital funds derived from an ad 
valorem tax levied by the county commissioners, when properly budgeted and approved 
by the cOllnty commissioners, could be used to pay the premiums for group insurance for 
such employees. It is clear that this opinion does not stand for the proposition that a 
COU'1ty officer or agency may proceed independently of the county commissioners to 
establish his or its own ~oup insurallce progI'amj thus, it is not decisive here. 

Your question is, therefore, answered in the negative. 
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076.9-January 8, 1976 

FIREARMS 

COUNTY COMMISSION MAY NOT IMPOSE ADDITIONAL 
RESTRICTIONS WHEN ISSUING FIREARM PERMIT 

To: AUon M. Towles. Gadsden County Attorney. Quincy 

Prepared by: Michaellvl. Parrish, Assistant Attorney General 

QUJ.ilSl'ION: 

May the County Commissioners of Gadsden County, when granting a 
license to carry a pistol or Winchester or other repeating rifle under s. 
790.06, F. S" impose restrictions on such license respecting the times 
and lor circumstances under which it will be valid? 

SUMMARY: 

When granting a license to carry a pistol 01' Winchester 01' other 
repeating rifle under s. 790.06, F. S., the Board of County Commissioners 
of Gadsden County is without authority to impose restrictions on such 
license respecting the times and lor circumstances under which it will be 
valid and effective. 

Section 1(1), Art. VIII, State Const. states in pertinent part: 

Counties not operating under county charters shall have such power of self· 
government as is provided by general or special law. The board of county 
commissioners of a county not operating under a charter may enact, in a 
manner prescl'ibed by general law, county ordinances not inconsistent with 
geneml or special law . . . . 

The powers of counties respecting the granting of licenses to carry firearms are found 
at s. 790.06, F. S., which provides: 

The county commissioners of the respective counties of this state may at any 
regular or special meeting grant a license to carry a pistol, Winchester or other 
repeating rifle, only to such persons as are over the age of 21 [now 18, AGO 
073-378J years and of good moral character, for a period of 2 years, upon such 
person giving a bond payable to the Governor of the state in the sum of $100, 
conditioned for the proper and legitimate use of said weapons, with sureties to 
be approved by the county commissioners. The county commissioners shall 
keep a record of the names of the persons taking out such a license, the name 
of the maker of the firearm so licensed to be carried, and the caliber and 
number of the same. 

And s. 790.01, F. S., which, inter alia, makes it a felon>, of the third degree to carry a 
concealed firearm, provides in its last subsection: "Nothmg in this section shall relate to 
persons licensed as set forth in S8. 790.05 and 790.06." 

Further, s. 790.05, F. S., provides, ill pertinent part: 

Whoever shall carry around with him, 01' have in his manual possession, in 
any county in tNs state, any pistol, Winchester rifle, 01' other repeating rifle, 
without having a license from the county commissioners of the respective 
counties of this state shall be guilty of a misdemeanor of the second degree, 
punishable as provided in s. 775.082 01' s. 775.083 .... 

It is clear from the language quoted above from ss. 790.01 and 790.05, F. S., that the 
legal effect of the granting of a license to carry a firearm under s. 790.06, F. S., is 
established by statute. Cf. AGO 074·45. Any action by the county commissioners to limit 
01' restrict the operation of ss. 790.01 and 790.05 would be in conflict with, and 
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inconsistent with, those statutory provisions. As noted in AGO 071·223, which discusses, 
inter alia, the meaning of the phrase "not inconsistent with general or special law" as 
used in s. 1(£), Art. VIII, State Const.: 

According to Webster, the term "inconsistent" means "not compatible with 
another fact or claim." In the home rule context, it means that when the 
legislature has, by general 01' special law, SPOkell upon a matter in terms that 
evidence an intent that the provisions of such law should control the matter in 
question, a county may not, by home rule ordinance, provide to the contrary. 

Therefore, in view of the constitutional limitations on the exercise of county power 
found at s. 1(D, Art. VIII, State Const., I am of the view that the Board of County 
Commissioners of Gadsden County is without authority to impose restrictions respecting 
the times and/or circumstances under which a firearms license issued by it under s. 
790.06, F. S., would be valid lll1d effective. C(. AGO 071·5·1, concluding that a nonchurter 
county may not requil'e a bond in an amount other than that p1'escribed by s. 790.06, 
Under the statute, the commission's sole power is to gl'Unt or deny the license to those 
persons otherwise eligible 01' qualified therefor by the terms of s. 790.06. 

Accordingly, your question is answered in the negative. 

076-10-January 8, 1976 

COUNTY COURT CLERKS 

FILING FEES-COUNTERCLAIM EXCEEDING LIMIT FOR SUMMARY 
PROCEDURE RULES; CHANGE OF VENUF..-COSTS TO BE PAID 

To: Randall P. Kirkland, CierI I, Circllit and COllnty Court, Orlando 

Prepared by: Mary Jo Carpenter, Assistant Attorney Ueneral 

QUESl'IONS: 

1(a). Is the clerk of the county court entitled to an additional filing fell 
if in the original complaint the claim for damages is under $1,000 but thll 
counterclaim is between $1,500 and $2,5001 

l(b). Does Rule 7.100(d), Flodda Ruler. of SummUl'Y ProcedUl'c, apply? 
2. To whom are accrued costs paid for change of venue, pursuant to 

s. 47.191, F. S., and what costs may be involved when the plaintiff has 
paid filing and service of process fees? 

SUMMARY: 

The county court clerk is not entitled to an additional filing fee or 
service charge when a counterclaim exceeding $1,500 but less than $2,500 
is filed in an action pending in county court. Rule 7.100(d) RSP does not 
apply where the demand of the counterclaim in such action does not 
exceed the judsdictional limits of the county court, since the action 
remains pending in the court in which it was filed. 

Pursuant to s. 47.191, F. S., governing those changes of venue 
prescribed in 5S. 47.091-47.181, F. S., the party requesting a change of 
venue is requi.!·ed to pay all taxable costs accruing in the action to the 
person (e.g., clerk of court, sheriff, court reporter) furnishing officia} 
services to either party to such action 01', where appropriate, to 
reimburse the adverse party to the action for any taxable costs paid by 
the adverse party, as specified in the order of the transferring court. 

AS TO QUESTION l(a): 

Since the 1972 amendment to s. 1, Art. V, State Const., became effective, the formerly 
independent small claims courts have been a part of the county court sYiOtem. The only 
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differencQ betwet'n a small claim-one in which the claim ill lE.'sS than $l,500-and any 
other civil action in county court is that the Rules of Summary Procedure. instead of the 
Hulcs of Civil Pl'ot·cdul'e. art' uS(ld in adjudicating a ('laim of Il'SS than $1,500. See Rule 
1.010 RCP and Rule 7.010 HSP. 

The statute that establishes the filing f('()s for a('tion~ in county t'OUl't. s. 34.0HW. F. S .. 
provides. in pcrtint'llt part: 

(1) Upon the institution of any civil at·tion or proceeding in county court, 
the plaintiff, when filing his action or proceeding. shall pay the following filillg 
fees: (Emphasis supplied.) 

(a) For all claims less than $100 ............................................. ::: a.lill 
(b) For all claims of $100 and ll!s~ than Sl.OOO ............................ l!l.OO 
(cl For all claims of $1.0()() OJ' mort' ........................................... Ili.O() 

In the fm'tunl situation pl'l'sented in the first. qUl'stion. til!' plaintiff in~tituted the civil 
nction in county court nud paid the propel' $10 filing' fet'. The defendant has filed a 
counterclaim. but the demand thereof is still within the .iul'i~diction of the coullty court. 
C/: Rule 1.170(j) HCP, providing that when the demand of u counterclaim exceeds tht' 
jurisdirtioll of the court in which the actioll is pending, the action will be transfern~d to 
II court of the same ('ounty having jurisdiction of the amount demanded in tll(J 
counterclnim upon the counterclaimant clepositing with the transferring court all amount 
sufficit'nt to pay the cll'rk's service charge in the court to which tlw action ig transferred. 
Fuilure t(' maK(, such a servicE' charge deposit when th(> coullterclaim is t1J('d. 01' within 
sudl other time as Uw court ma~' allow, op(lrat('s to redure the d(lmand of the 
counterclaim to an amount that is WIthin tlw jurisdictionallimitl! of the court WIWl'(I the 
action is pending. This is not the situation pn'flented in your question. since the 
counWrcltum is still within th(! $2,500 jurisdictlOlU11 limitation of county court and no 
statutu )'('quil'es an additional filing fee upon the filing' of a ('ounterduim within the 
jUrisdit'tiol1 of the t'ourt wh('t'(I the action is pending. St!!' al,~() AGO 064·165, concludilll! 
that in the nbst!l1ct! of a statute no additionul filing fee wn~ l'(~qllil'l'd when a cause of 
action was transft'1'l'ed from tIl(> law to the equity side of tilt' court because the transfer 
cii:i not constitutt' the filing of !I nt'\\' cnse. It is WE'll s(!ttl(,d that fl'e statutes art' to be 
stril'tly construed. and ll() sprvirl' charge may be made unless clearly pl'()vidl'd by law. 
Bradford v. Stoutamire. a8 Hn.2d 684 {Fla. H)·191. 

In t1WSl' t'il'Cl1!lIHtun('e~, it must be t'on('luci(ld that the del'k of the l'uunty court is not 
l'lltitll'ti to an additional filing ft't' upon the filing' of (\ counterclaim in an IIction pt'nding' 
in SUdl ('OUl·t, till' dl'mand of whit-h (!xcel'ds $1,500 but is k'ss than $2,500. 

AS TO (~rEH'fION hb); 

Rull· 7.1Il{}(cil. HHP. dOt·s not apply to tIll' question pn'sentt'd because, as pointed out 
ah()v(', tilt' dl'tnllnd of the l'Oulltl'rclllim <lOPR not exc('pd the jurisdit'tionallimit of the 
eoullt~· court, Tht' fact that the t:ountl'l'eJaim i~ more than $1,liOO Hnd thus exceeds the 
,iul'h,dil-tiouallimit of the smallclaimfl division (if thert' is onel and the Rules of Summnry 
PrOl'edul't· iH immatpl'ial: The action remnins pending in count v court wh('l'e it was 
originally filed. Hull' 7.100tcj) would, of com'sl', apply if the countm:rlaim exceeded $2.50U. 
till' jUl'isdictionallilllitatiol1 of tht' county ('ourt. Cfr Rule 1.170(j) Rep, discus:lcd aboVl'. 

AH TO (~UESTION 2: 

S(I(·tion 47.191. F. S., providt·s thut no ehungl' of vellUt' shall be gmnted except on the 
l~()l1dition that. the party requesting the chauge shall pay ail costs that Ita ve nccl'ued in 
tht' action and. furtht'l', that no chunlle will be effective until the costs are paid. Th.:! 
app:tl'l'nt pur pURe of this Rtatutt~ is to huvc all accrued cosb; in the actiou pendmg in the 
trunsfel'l'ing court paid b(~fore that court transfers the action to the propm' court in the 
Ill'W Wllue; llnd this statute llppli(lA only to those changes of venue and ill th(' 
drcumstances spl~('ifled and provia('d fot' ill ss. 47.091··17.181. 1". S. Cf, Rules 1.060{bl and 
1.170(j) HCP; also cof. s. 28.242. F. S .• relating to service chal'g('s when a case has been 
laid by the plaintiff in til(' wrong VN1Ul' and requiring' the plaintiff to pay another service 
charg(' to tIl(' clerk of the cOllrt ill the new venue "in accordance with the statutes 
applkabln ill the county or district to which the lIction is transfl'rrcd." 
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If tho plaintiffmowJs for a change of venue for one of the reasons specified in S9. 47.091· 
47.1dl, supra, the clerk's service chal'go 01' filing fee and the sheriff'S feo for serving 
process will already hnvo been paidj and if any other costs have accrued but have not 
been paid. 01' have been paid by the defendant in the action, tho plaintiff is required to 
pay them to the person providing the official services to either party to the action, or to 
reimburse the defendant for any taxable costs paid by him (which might include tho cost 
of taking depositions found by the court to have served a useful purpose, Miller Yacht 
Sales, Inc. v. Scott, 311 So.2d 762 (4 D.C.A. Fla., 1975)], before the change of venue 
becomes effectjv(~, under the express terms of the statute. Where the defendant is tho 
movillf patty, the statute would seem to require the defendant to reimburse the plaintiff 
for any taxable costs paid by the plaintiff as well as the cost of any official services 
fU1'1lished to either party to the action which remains unpaid, tV;., clerk of court, sheriff, 
court reporter, or costs of depositions. The taxable costs which must be paid 01' 
reimbursed to thQ adverse party lie within the discretion of the court and should, and 
normally will be, specified in the order of the transferring court. 

076·U-JanuaI'Y 8, 1976 

COURT CLERKS 

COUNTY COMMISSION'S DUTY TO PAY CIRCUIT COURT CLERK 
OPERATIONAL COSTS-MANNER OF PAYMENT; FgE FOR 

RECEIVING MONEYS; FEES FOR COeNTY AND 
CIRCUIT COURT CLERKS 

To: Ralph HZ White, C/er/I of Courts, J(L'Y West 

Prepared by: ,'r!artifl 8. Friedman, Assistant Altomey General 

QUESTIONS: 

1. fs the clerk of the circuit court or the bOCll'd of count;; 
commissioners responsible for the operational cost of the clerlt's 
operation within the county court? 

2, If the board is l'esponsible, in what manner dotls the board of 
county commissioners pay the cost? 

3. Do the deputy clerks operating in county cOllrt go on the county 
payroll, or does the derlt certify a payroll to the county each month for 
reimbursement? 

4. Should the fee be collected at the time the money is accepted or at 
the time of disbursement, when the clerk receives moneys into the 
registt·y of court pursuant to s. 28.24(14), Ji'. S.? 

5. Does the clerk of the circuit court charge the existing fees collected 
in circuit court fot' the sume services rendered in the county court? 

SUMMARY: 

The board of county commissioners is responsible for the operational 
cost of the circuit court derlt's operation as clerk of the county court. 'fhe 
bOlll'd of county commissioners may specify the amount. manner, and 
time of payment for the operational expenses of the county clerk's office, 
as there are no statutory directions. 

Except where otherwise provided by law, the service charge due the 
clerk pursuant to s. 28.2,1(14), F. S" for receiving money into the l.'cgistry 
of court is earned and thus payable upon receipt of such money i~to the 
registry of court. 

Except as otherwise provided by s. 34.041, F. S. (1974 Supp.), the t'lerlt 
of the county court cha.-ges the same fee for services rendered 1n that 
court us the clerk of the circuit court charges for similar services in the 
cit'cuit court. 

17 



AS TO QUESTION 1: 

The 1975 Appropriations Act, Ch. 75·280, Laws of Florida (Items 791 through 794), 
provides for the funding of the county courts. The Governor's Workpapers at p. j32 
disclose that of the 520 positions provided for in the act, 131 are county support positions 
(judicial clerks, judicial cll:rk supervisors, administrative assistants, and clerk typists) in 
the offices of the clerks of the circuit court. A proviso in the act states that as of 
September 30, 1975, these state·funded county support positions in the cir~'uit court 
clerk's office are abolished. Thus, personnel necessary to operate the offices of the clerks 
of the county court formerly funded by the state must be provided by the county from 
October 1, 1975. 

There is no statutory provision stating who is to bear the expense of the county clel'k's 
office. However, in AGO 072·424 I stated that "[t]here can be no doubt that, in performing 
the duties of county court clerk, a circuit court clerk will be a salaried budget offiCRr." 
Although the language of one of the statutes relied upon has been repealed, the other 
statutes relied upon are still applicable and govern the question. See s. 34.041, F. S. (1974 
Supp.), which requires filing fees collected in county court to be remitted monthly to the 
county in the manner prescribed by the Auditor General, and s. 34.191, F. S., which 
requires fines and forfeitures arising from offenses tried in the county court to be 
collected by the clerk and remitted monthly to the county or a municipality depending 
upon the territorial,iurisdiction in which the offense was committed. 

Thus, the board of county commissioners is responsible for budgeting reasonable and 
necessary moneys to defray the costs of the operational expenses of the office of clet" of 
the county court. 

AS TO QUESTIONS 2 AND 3: 

Section 34.032(1), F. S., empowers the clerk, with the concurrence of the chief circuit 
judge of the circuit, to appoint deputy clerks of the county court. There appears to be no 
difference between the manner of payment of a deputy clerk, other employees, and other 
operational costs of that office. 

The board of county commissioners has the power to require "every county official" to 
submit to it a copy of the official's operating budget for the succeeding fiscal year. Section 
125.01(1)(v), F. S. (1974 Supp.). See also s. 218.35(2), F. S., relating to the budget of the 
circuit court clerk "in his capacity as clerk of the circuit and county courts." 

There is no statutory direction relating to the details of budgeting for the county clerk's 
office. Thus, the amount, manner, and time of disbursement of budgeted funds to the 
clerk in his capacity as clerk of the county court is to be determined by the board of 
county commissioners, whose responsibility it is to provide the reasonable and necessary 
moneys to defray the cost of operational expenses of that office. 

The provisions of ss. 30.49·30.50, F. S., for budgeting and paying of budgeted funds to 
defray the costs of the operational eXI-_llses of the sherifrs office, insofar as they may be 
applicable to county court clerk's offices, could be utilized by the board of county 
commissioners, in its discretion, for the county clerk's office. It must be kept in mind that 
in budgeting the board is also controlled by the provisions of Ch. 129, F. S. Cf. AGO 061· 
151. 

AS TO QUESTION 4: 

Section 28.24(14) provides: 

For receiving money into the registry of court: 

(a) First $500, percent ................................................................. 1 
(h) Each subsequent $100, percent ................................................ Y2 

It is noteworthy that prior to its amendment by Ch. 70·134, Laws of Florida, the 
predecessor of this provision stated that the fee was for "(m]oneys, received into registry 
of court and paying out." (Emphasis supplied.) In construing the provision, this office 
concluded that only one fee was contemplated for the combined proce8S of receiving and 
paying out and that such fee was earned and should be collected when the money is paid 
out. Biennial Report of the Attorney General 1931·1932, p. 490, and 1951·1952, p. 42. 
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As it presently exists, the statute does not contain the phrase "and paying out." In 
making material changes in the language of a statute, the Legislaturu is presumed to 
have intended some objective or alteraticn of the law. Ryder 'l'l'uck Rentals, Inc. v. 
Bryant, 170 S0.2d 822 (Fla. 1964). Where there is no ambiguity in a statute, there is no 
room for construction and its plain meaning will not be disturbed. City of Sarasota v. 
Burch, 192 So.2d 9 (2 D.C.A. Fla., 1966). The statute clearly provides that the duty for 
which the clerk earns his fee is receiving money into the registry of court. And as that 
is the service for which he is being compensated, the service charge is payable at that 
time. 

However, the clerk's fees as provided for by the Legislature ill s. 28.24(14), F. S., are 
applicable only where there is no contral'y provision in another statute. City of Sarasota 
v. Burch, supra. For example, in AGO 075·298, I concluded that s. 28.24. must be 
construed together with s. 74.051. F. S., and that the clerk's fee for depositing money in 
the registry of the court as required by the "quick taking" procedut'e of Ch. 74, F. 8., 
could not be determined, and tlius was not payable, until such funds were disbursed. 

A[ TO QUESTION 5: 

Section 28.231, F. S., provides that the clerk of the county court shall receive as 
compensation for similar services the same charge as provided for the clerk of the circuit 
court. However, s. 34.041(1), F. S. (1974 Supp.), which was amended subsequent to the 
enactment of s. 28.231, specifically prescribes the filir!g fees for civil actions in the county 
court and provides further that: "Except as provided herein, service charges for 
performing duties of the clet'k relating to the county court shall be as provided in ss. 
28.24 and 28.241." Section 34.041(3), F. S. (1974 Supp.). specifically provides that s. 
28.241(2) shall not apply to criminal proceedings in county court. However, the county 
court clerk is entitled to the sel'vice charges prescribed by ss. 28.24 and 28.241(3), F. S., 
in matters connected with criminal proceedings, such as searching the record, and 
reporting to the Comptroller the payroll of jurot's and b'1'and jury witnesses. Attorney 
General Opinion 074·320. Section 34.041(4), F. S. (1974 Supp.), states that service charges 
as provided in Ch. 28, F. S., shall also apply to institution of appellate proceedings from 
the county court to the circuit court. 

Thus, the fees set forth in ss. 28.24 and 28.241, F. S., relating to the derk of the circuit 
court shall also apply to similur services performed in the county court, except as 
otherwise provided by s. 34.041, F. S. (1974 Supp.}. 

Your fifth question is answered in the affirmative. 

076.12-Januar:- ~, 1976 

MUNICIPALITIES 

VACATION OF DEDICATED STREET WITHOUT COUNTY APPROVAL 

To: R. William Rutter, Jr., Palm Beach County Attorney, West Palm Beach 

Prepared by: Martin S. Friedman, Assistant Attol'fley General 

QUESTION: 

Maya municipality unilaterally discontinue or vacate streets dedicated 
to public use located within its boundul'ies and thus obviate county 
approval for the discontinuance or vacation? 

SUMMARY: 

A lnunicipality may discontinue or vacate a street located within the 
municipality without subsequent approval of the county, even though 
shown on a recorded plat covering land within and without the 
municipality, unless such street had been designated a part of the county 
road system pursuant to s. 336.01, F. S. 
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This opinion is restricted to, and has to do only with, municipalities located. in 
noncharter counties. 

It is a fundamental rule of statutory construction that a statute must be construed in 
pari materia with all other laws on the same subject. State ex rel. Gaines Const. Co. v. 
Pearson, 154 So.2d 833, 7 A.L.R.3d 602 (Fla. 1963). Thus, s. 177.101(4), F. S., must be 
construed in light of Chs. 166 and 336, F. S. 

In AGO 075-171, I discussed the proper procedure for a municipality to foilow in 
vacating a street pursuant to its home rule powers. A municipality's power to vacate 
streets is based upon s. 166.042, F. S., and s. 167.09. F. S. 1971, and I stated in that 
opinion: 

Thus. I am of the opinion that the legislative and governing bodies of 
municipalities may continue to exercirse the authority formerly delegated by s. 
167.09, subject only to the otherwise valid terms and conditions which they 
choose to prescribe. Cf. Penn v. Pensacola-Escambia Government etl'. Auth., 
311 So.2d 97, 101 (Fla. 1975); AGO's 074-274 and 075-101. 

And in regard to whether a street or alley should be vacated by ordinance or resolution, 
I concluded in the summary: 

Within the purview of the definitions of the words "ordinance" and "resolution" 
contained in s. 166.041, F. S., it would appear that, at lea&t with respect to 
permanent vacating of a street or alley by a municipal legislative body, the 
more appropriate procedure would be the adoption of an ordinance rather than 
a resolution. 

Section 336.01, F. S., authorizes the county and city to agree that a street within the 
city shall be designated as a part of the county road system. Obviously, a city could not 
unilaterally vacate any road so designated. However, in absence of such a ciesignation, a 
county would have no authority over a street within the corporate limits of a 
municipality, unless it is acquired under Ch. 177, F. S., the Map and Plat Law. 

Chapter 177, F. S., regulates the platting of subdivisions. Section 177.071 requires the 
approval of "the appropriate governing bodies in a county" before a plat may be 
recorded, and s. 177.081 provides that when "the approval of the governmg hody has 
been secured and recorded in compliance with this chapter, all streets, alleys, easements, 
rights-of-way, and public areas shown on such plat, unless otherwise stated, shall be 
deemed to have been dedicated to the public for the uses and purposes therein stated." 
See AGO 071-307. However, pursuant to s. 177.081(2) sllch dedication does not create any 
obligation upon any governing body to perform any act of construction or maintenance 
within such dedicated areas except when the obligation is voluntarily assumed by the 
governing body. An offer of dedication continues, and thus may be accepted, until it is 
revoked or withdrawn by the grantor. City of Miami v. Florida East Coast Railway Co., 
8·1 So. 726 (Fla. 1920). And acceptance may be by formal or informal act of the governing 
body or by actual use by the l?ublic. Robinson v. Riviera, 25 So.2d 277 (Fla. 1946). 

Section 177.101, F. S., provldes for the vacation and annulment of a subdivision plat 
or a part thereof by the governin{f body of the county. Subsection (4) requires the persons 
mukmg application for the vacatJOn of a plat or a part thereof to publish notice of this 
intention to apply therefor and provides further that: 

If such tract or parcel of land is within the corporate limits of any incorporated 
city or town, the governing body of the county shall be furnished with I':ertified 
copy of resolution of the town council 01' city commission, as the case may be, 
showing that it has already by suitable resolution vacated such plat or 
subdivision or such part thereof sought to be vacated. 

III AGO 071-307. I ruled that county approval of a subdivision plat located entirely 
within a muuicipalit;.-' is not required as a prerequisite to its recordation, but mutual 
agreement would be required prior to recordation of a subdivision plat encompassing 
land lying both within and without u municipality. I have the view that, even though a 
plat of land or portion thereof lying both within and without an incorporated 
municipality may oe vacated only by joint action of the city and county (as it had been 
approved by joint action of both), the county could vacate a county road located in the 
unincorporated area of the county, as authorized by s. 336.09, F. S., without the consent 

20 

I 



of the city; and, conversely, a municipality could discontinue or' vacate a street within its 
boundaries dedicated to the public for use as a city street without the consent of the 
county (assuming, of course, that the particular street had not been designated by 
agreement as a county road). 

076-13-January 23, 1976 

SHERIFFS 

AUTHORITY TO DETAIN PERSON PURSUANT TO 
WRIT OF NE EXEAT 

To: John A. Madigan. Jr .. Counsel for Florida Sheriff's Association. Tallahassee 

Prepared by: Mary Jo Carpente/~ As .. :stant Attorney G(!I!eral 

QUESTION: 

Does the approved form of a writ of ne exeat, FOl'm 1.917, Florida Rules 
of Civil Procedure, authorize the sheriff (or his deputy) to take the 
defendant named in the writ into custody and deliver 111m to the booking' 
desk at the county jail, where the defendant then has the option of 
posting the bond required by the writ 01' being jailed? 

SUMMARY: 

The language of the form of a writ of ne exeat (approved by Hule 1.900 
HCP), Form 1.917, Ne Exeat, does not appeal' to be legally sufficient, 
within constitutional limitations, to authorize a sheriff to arrest or take a 
person against whom such writ has been issued into custody and to 
deliver such person to the booking desk at the county jail before such 
person is allowed to post bond, absent explicit refusal by such person to 
give the bond. However, the issuing court may, in its order for the writ, 
command the sheriff to take the defendant into custody and detain him 
until defendant shall have properly executed and filed the bond required 
of him by the court. The approved form of the writ, Form 1.917, RCP, may 
be lllodified by the clerk of the court if necessary to conforlll the writ to 
such order of the court. 

The form for a writ of ne exeat, as approved by the Florida Supreme Court at 211 So.2d 
174 (Fla. 1968), is as follows: 

YOU ARE COMMANDED to request defendant . ... to gil'e bond in the 
sum of $ . . . . payable to the Governor of Florida and his successors in office 
conditioned that defendant will answer plaintiff's pleading in this action and 
will not depart from the state without leave of court and will comply with the 
lawful orders of this court and pay any judgment hereafter entered in this 
action, with sureties to be approved by the clerk of this court, and if defendant 
refuses to give the bond, you are commanded to arrest him and confine him in 
the .... Coutlty jail until he gives the bond or until the further order of this 
court. 

WITNESS my hand and the seal of tllls Court on . . .. , 19 ... 

(Name of Clerk) 
As Clerk of the Court 

By .... 
As Deputy Clerk 

NOTE: The court may eliminate the requirement that the bond be to "pay any 

21 



judgment hereafter entered in this action." An order for the writ must be 
obtnined from the court. (Emphasis supplied.) 

The writ of ne exeat, issued by the clerk pursuant to an order of the court, is primarily 
a personal writ intended to enable the court to retain jurisdiction over the defendant by 
preventing him from leaving the jurisdiction until he gives security for his appearance 
in court. State ex rel. Perky- v. Browne, 142 So. 247 (Fla. 1932); Pun American Surety Co. 
v. Walterson, 44 So.2d 94 (Fla. 1950); Aiken v. Aiken, 81 So.2d 757 (Fla. 1955). Since the 
primary purpose of the writ is to maintain 01' secure the defendant's presence within the 
Issuing court's jurisdiction, nnd one of the prerequisite requirements for the issuance of 
the writ is that the defendant is about to leave the jurisdiction, Hagen v. Viney, 169 So. 
391 (Fla. 1936), it would seem obvious that some restraint of the defendant's freedom is 
necessarily required between the time the writ is served and the required bond is posted 
and the suretIes approved, if such approval is required by the writ. Note that the 
approved form requires sureties on the defendant's bond to be approved by the clerk of 
the court, but the three statutes specifically providing for a writ of ne exeat, SS. 61.11 (for 
enforcement of alimony), 742.021 (in paternity actions), and 68.02(1) (in genera!), F. S., 
are silent as to the requirements for surety bond 01' approval of defendant's sureties. 
Although s. 68.02( L), as well as the other cited statutes, does not expressly provide for 
the giving of a bond by the party taken into custody by a sheriff under a writ of ne exeat, 
there can be no question as to one under such restraint having such right. Thomas v. 
Martin, 129 So. GOll, G03 (Fla. 1930). Pursuant to s. 45.011, F. S., relative to all statutes 
about practice ana. procedure, a "bond with surety" means one with two sufficient 
sureties, a bond with a licensed surety company as surety, or a cash deposit conditioned 
as for a bond; and pursuant to s. 45.021, F. S., this def';litioll apr-lies to any bond ordered 
to be given under the provisions of s. 68.02(1), F. S., unless specifically provided 
otherwise in eh. 68 or parts thereof. Thus, any bond ordered pursuant to s. 68.02(1) or 
(2) could be a bond with a licen3ed surety company as surety or a cash deposit 
conditioned as for a bond in lieu of a bond with two sureties. Also see s. 61.13(4), F. S., 
as renumbered by s. 1 of Ch. 75-99, Laws of Florida, authorizing the court at any stage 
of the proceeding and after final judgment to make such orders about what security is to 
be given for the care, custody, and support of the minor children of a marriage as from 
the circumstances of the case is equitable. The authorities are in agreement that the 
arrest, or taking into custody, and detention of the defendant until he gives bond 01' 
furnishes the required security is what is contemplated and normally ordered by the 
court: 

The writ generally commands the sheriff to arrest the respondent and detain 
him in jail until he furnishes a bond .... 23 Fla. Jur" Ne Exeat s. 2. The writ 
itself is directed to the sheriff commanding him to commit the party to custody 
until he gives security in the amount set by the court. 57 Am. Jur.2d, No Exeat 
s.17. 

See also 5 C.J.S. Ne Exeat ss. 10 and 11. 
The Florida courts also view the writ as requiring the arrest and detention of 

defendant: 

On being arrested on a writ of ne exeat . . . . [Perky, supra, at 250.j 

[t)he princiral [defendant) must then be surrendered to the custody of the 
sheriff unti such time as he makes another satisfactory bond .... [Aiken, 
supra, at 760.) 

And see the form of an "Order in the Nature of a Writ of Ne Exeat" issued by a circuit 
court, cited in Pan American Surety, supra, 44 So.2d at 95: 

This, therefore, is to command you to immediately take into custody 
[defendant] and to hold him until the said defendant ... shall have executed 
and filed a bond in the sum of $7,500.00 to be approved by the Clerk of this 
Court .... 

In addition, s. 68.02(4), F. S., granting the surety of the defendant the right at any time 
before the bond is forfeited to surrender the principal defendant to the court or to its 
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executive officer (sherifi), provides that the executive officer of the court "shall detain the 
principal [defendant]." Tlie problem thus arises: The standard form of the writ, Form 
1.917, RCP, approved by the Supreme Court of Florida at 211 So.2d 174 (Fla. 1968), does 
not command the sheriff to arrest the defendant nor to take him into custody and detain 
him until the required bond is posted. Therefore, since the three nc exeat statutes cited 
above are silent m this regard, under those three statutes, and because of the inherent 
equitable power of the court, the terms and conditions of the order for the writ, or the 
writ itself, or the defendant's bond, become the obligation and province of the court. If a 
writ of ne exeat using the approved form is what the clerk actually issues pursuant to 
the order of the court, the sheriff is only commanded to request the defendant to give 
bond. It is too well settled in Florida to require citation of authority that a sheriff may 
not make an arrest unless he has the lawful authority to do so. In this instance, in serving 
a writ of ne exeat, the sheriff is acting as executive officer of the COU1't (s. 30.15, F. S.), so 
the court, in its order for a writ, must grant the sheriff the authority to arrest or take 
the defendant into custody, since no statute does so. However, a sheriff need not look to 
the actual court order, but will be protected in the execution of process valid on its face. 
Camp v. Mosley, 2 Fla. 171 (1881). Cf, DeWitt v. Thompson, 7 So.2d 529 (Miss. 1942): U. 
S. ex reZ. Bailey v. Askew, 486 F.2d 134 (5th Cir. 1973); Q'Britm v. Food Fair Stores, North 
Dade, Inc., 155 So.2d 836 (3 D.C.A. Fla., 1963). And the language of approved Form 1.917 
does not expressly authorize the sheriff to arrest the defendant unless defendant 
"refuses" to give bond. Therefore, if Form 1.917 is used for the writ, the authority to 
make the arrest does not spring into existence until, and is conditioned upon, the 
defendant's refusal to give the bond. 

What, other than an explicit statement from defendant, may constitute a "refusal" to 
give bond, will depend on the facts of the particular case and is a matter for judicial 
aetermination. Wliile there is some authority for the proposition that "refusal" may be 
merely a passive failure to act, Halprin v. Babbitt. 303 F.2d 138 (1st Cir. 1962), Florida 
appears to follow the majority rule that a "refusal" implies something more than a more 
passive failure to act-it implies an active rejection or denial of what is asked. County 
Canvassing Board, etc. v. Lester, 118 So. 201 (Fla. 1928); Board of Public Instruction of 
Palm Beach County, Fla. v. Cohen, 413 F.2d 1201 (5th Cir. 1969). 

The court in Perky, supra, at 250, pointed out that because the writ of TIe exeat was 
"contrary to the right of free locomotion as taught by the commonlaw," it was done away 
with at one time, and even now it "should be sparingly used .... " The court went on to 
say 

... as the writ is a purely civil writ, it should not be allowed to be used 
oppressively or in unnecessary violation of the defendant's constitutional right 
to personal freedom to go and come as he may please. 

In view of the fact that courts take very seriously any infringement by law 
enforcement officers of a citizen's constitutional right to liberty and the fact that the 
approved form of the writ does not specifically authorize the sheriff to take the defendant 
into custody and to detain him until he gives bond and, as noted f.bove, the authority to 
arrest the defendant is conditioned upon the defendant's refusal to give bond, the 
"common practice" you describe of "picking up a defendant and brillgin~ him to the 
booking desk" at the jail "where [hel has the choice of posting bond or bell1g jailed" is 
constitutionally suspect, absent explicit refusal of the defendant to give the bond. This is 
not to say that the defendant may not voluntarily accompany the sheriff or voluntarily 
consent to detention until the required bond or surety is given, thus waiving any claim 
against the sheriff for false arrest andlor imprisonment. See 35 C.J.S. False 
Imprisonment S8. 12 and 45; cf, 79 C.J.S. Searches and Seizures S9. 62 and 102. 

However, the best resolution of the conflict between what Form 1.917 commands the 
sheriff to do, absent explicit refusal of the defendant to give bond, and the "common 
practice" described above is for the sheriff to seek an order from the issuing court as to 
the procedure the sheriff is to follow in executing or serving the writ, and that the sheriff 
is to take defendant into custody and detain him until defendant shall have pl'operly 
executed and filed the bond required of him. This is the usual style of a writ of ne exeat 
as set out in the form books. See 18 Am. Jut'. Pleading and Practice Forms (Rev. ed.), Ne 
Exeat, Forms 7, 8, 9, and 10. The preface to the Florida Forms, Rule 1.900, RCP, states 
that the forms may be varied to meet the facts of a particular case. It would seem a 
simple matter for the court order for the ne exeat writ or other court order or decree to 
authorize and order the sheriff to take defendant into custody and detain him until 
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defendant posts the required bond. thus protecting the sheriff from a suit for false arrest 
andlor faise imprisonment. 

As it now reads, the language of Form 1.917. RCP. does not appeal' to be legally 
sufficient, within constitutional limitations. to authorize the sheriff to arrest or "pick up 
a defendant and [take] him to the booking desk" at the county jail before the defendant 
is allowed to post bond, absent explicit refusal by defen0aut to give the bond. Therefore, 
your question as stated must be answered in the negative. 

076-14-Janual'Y 23, 1976 

COUNTIES 

MAY NOT CHAHGE PUBLIC UTILITIES FOR USE OF 
ROAD RIGHTS·m'.WA Y 

To: Ralph B. Wilson. St. Llleie Coullty Attorm·y. Port Piere'e 

Prepared by: Martill S. Friedman, Assi,~t(mt Att()"'1(~v Gefleral 

QUESTION: 

Maya board of county commissioners impose an annual charge for the 
use of county and secondary road rights-of-way by public utilities under 
the provisions of s. 125,42, F. S.? 

SUMMARY: 

The board of county commissioners does not have the authority 
pursuant to s. 125.42, F. S" to impose an annual charge in the nature of a 
rental for the use of the county and secondary road rights-of-way by 
public utilities. 

Section 125.42(1), F. S., provides: 

(1) The board of county commissioners, with respect to property located 
without the corporate limits of any municipality are authorized to {frallt a 
license to any person 01' private corporation to construct, maintain, repair, 
operate and remove lines for the transmission of water, sewage, gas, power, 
telephone and other public utilities under, on, over, across and along any county 
highway or any public road 01' highway acquired by the county or public by 
purchase, gift, devise, dedication, or prescription .... (Emphasis supplied.) 

The Florida Comltitution, s. 1(0. Art, VIII, provides that noncharter counties, such as St. 
Lucie County, may exercise only those powers granted by general or special law. 

It is assumed that the annual charge to which you refer is in the nature of a rental of 
such public properties to public utilities. The statute, s. 125.42{1l, F. S., is clear in 
authorizing the board of county commissioners to grant a "license." 

A license in real property may be defined as a personal, and ordinarily 
revocable assignable privilege conferred either by writing or parol to do one 01' 
more acts at1 land without possessing any interest therein. III other words, a 
license in real property is a mere permit to do something on the land of another; 
it does not imply an interest in his land. [11 Fla. JUl'. Easements alld Licenses 
s.2.) 

A license is distinguishable from a lease in that a lease conveys an interest in 
land and transfers possession, and may be required to be in writing, where the 
period is sufficiellt to bl'ing it within the statute of frauds. [25 Am. Jur.2d 
Easements and Licenses s. 123.) 
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The F'lorida Supreme Court summed up the authority of the board of county 
commissioners well in Gessner v. Del-Air Corp., 17 So.2d 522 (Fla. 1944): 

It seems well established by decisions of this court that the county 
commissioners have only such powers as are granted them by statute [cite 
omitted]. may exercise only the authority conferrr.d by statutory regulations 
[cite omitted]. and by the constitution itself [cite omitted]. Moreover. where 
"there is doubt as to the existence of authority, it should not be assumed." [Cite 
omitted]. 

It is apparent from the discussion above that the power to license is not equivalent to 
the power to lease and that s. 125.42. F. S., does not authorize the board of county 
commissioners to exercise the latter power. 

Your question is answered in the negative. 

076·15-January 23, 1976 

MUNICIP ALITlES 

MEMBERSHIP IN REGIONAL PLANNING COUNCIL 

To: Margaret M. Gentle. North Port Charlotte MaJ·or. Venice 

Prepared by: Michael Davidson, Assistant Attorney General 

QUESTIONS: 

1. Must a municipality adhere to a particular regional planning 
council area, under Ch. 160, F. S., 01' may it join a l'egional planning 
council for any area it chooses? 

2. May a municipality refrain from being included in any regional 
planning council? 

SUMMARY: 

Only one regional planning council may be created pursuant to Ch. 160, 
F. S., within a geographical area. Municipalities located within that area 
desiring to join a regional planning council may join only the council 
created in their area. A municipality may refrain from joining 01' 
participating in any regional plannmg council but must complete by July 
1, 1979, a comprehensive growth plan under Ch. 75·257, Laws of Florida. 

AS TO QUESTION 1: 

Sl'ction 160.01(1). F. S., rends in part: 

(1) Any two or more counties and municipalities are hereby authorized and 
empowered to create and establish a regional planning council .... (Emphasis 
supplied.) 

This authorization is to create a planning conllcil. Therefore, in my opinion, "a" is used 
here to mean "one." In reference to "a," 1 Words and PhrasC's 4 reads: "It [a] is placed 
before nouns of the singular number, denoting an individual object. or quantity 
individualized." 

In s. 160.01(1). F. S., "regional planning council" is singular in number. My 
intel'pretation, therefore, is that only one regional planning council is authorized within 
a given region. 

"Rl'gion" is defined in 36A Words and Phrases 226, as "neighborhood. vicinity, district, 
quarter, or ward," The words of a statute "should be construed in their plain and 
ordinary sense." 30 Fla. JUl'. Statlltes s. 87. "Neighborhood" is defined in 28 Words and 
Phrases (74 Cumulative Supp., p. 68) as "nearness" and "connotes congeries of local 
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interests arising from problems confined to a limited area as distinguished from matters 
in which every citizen in state has common concern." 

In m;r opinion, a reading of s. 160.01(1), F. S., with these definitions dictates the 
conclUSIOn that only one council may exist within a reasonably restricted geographical 
area. 

Aside from the technical argument, this also produces a very practical result-and one 
that was obviously intended by the Legislature. Since the council's function is advisory 
[so 160.02(10), F. S.), the confusion and uncertainty that would be generated by 
frabtmenting and overlapping regional planning between several councils is immediately 
apparent. Such fragmentation 01' overlapping would effectively defeat the intent of the 
statute which is to provide coordination of growth planning by governing bodies within 
the entire area for the future. 

AS TO QUESTION 2: 

Section 160.01(1), F. S., is permissive in nature as is indicated by its use of the terms 
"authorized and empowerea." It contains no requirement that mandates that a 
municipality join such an organization. 

Question 2 is therefore answered in the affirmative. 
It should not be overlooked that all cities and counties must comply with the 

requirements of the Local Government Comprehensive Planning Act of 1975, Ch. 75·257, 
Laws of Florida, by designating on or before July 1, 1976, a "local planning agency" to 
develop a comprehensive growth plan on or before July 1, 1979. As interpreted by the 
Division of State Planning, a regional planning council created pursuant to Ch. 160, 
supra, may be designated as its "local planning agency" by a local governing body; 
however, as noted in AGO 075·280, the "growth plan" required to be adopted by 1979 
under Ch. 75·257 must be prepared in accordance with the substantive and procedural 
requirements of that act. 

076·16-January 23,1976 

FUNERAL DIRECTORS 

WIlEN EMBALMING NECESSARY-PRESERVATION OF 
BODY BY REFRIGERATION 

To: Doroth" W. Glisson. Secretary. Department of Professional alld Occupational 
Ref.[ulation. Tallahassee 

Prepllred by.' Donald D. COlill. Assistant Attorney General 

QUES'fIONS: 

1. Under what circumstances must a dead human body be embalmed? 
2. If a dead human body is maintained under refrigeration at a 

temperature of 40' F or below, maya funeral establishment remove the 
body from refrigeration and hold a brief chapel service with the body 
present without embalming said body? 

SUMMARY: 

A dead human body must be embalmed only when death occurred as a 
result of highly contagious disease and when the body is to be 
transported out of state. 

When refrigeration is used to preserve a dead human body rather than 
embalming, a brief chapel service with the body present may be held as 
long as the remains are maintained at or below 40' F. 

Embalming is defined by s. 470.01(1), F. S., to mean the disinfection, preservation. 01' 
the attempted disinfection 01' preservation of the dead human body by the application of 
chemicals, externally 01' internally, or both, or by any other means. 
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ANNUAL REPORT OF THE l\TTO.RNEY (lENEHAL .~ ___ ...,Q1.6-16 

Pursuant to statutory authority found in subparagraphs 10. and 11. of s. 381.031(1)(g), 
F. S., the Division of Health of the Department of Health and Rehabilitative Services 
has adopted Ch. 10D-37, F.A.C., which provides in Rule 10D-37.05 that: 

A dead human body may be held in any place or in transit over twenty-four 
(24) hours after death or pending final disposition only if the body is maintained 
under refrigeration at a temperature of 40' F 01' below, embalmed in a manner 
approved by the Board of Funeral Directors and Embalmers in accordance with 
provisions of Chapter 470, F. S., or otherwise preserved. 

It is apparent from this rule that there is no requirement for either embalming or 
refrigeration of a dead human body during the first 24 hours after death. However, I 
presume that your question refers primarily to disposition of the remains more than 24 
hours after death, and in this case the body must either be embalmed in a manner 
approved by the Board of Funeral Directors and Embalmers, maintained under 
refrigeration at a temperature of 40' F or below, or otherwise preserved in a manner 
approved by the board and the Division of Health. Thus, with the exception of deaths 
resultin~ from highly contagious diseases, after the initial 24-hour period following death, 
embalmmg is simply Olle method of preserving the remains in a safe condition as 
determined and recognized by the Division of Health and an equally acceptable 
procedure would be to maintain the body under refrigeration at a temperature of 40' F 
or below. 

However, it should be noted that with regard to deaths resulting from certain highly 
contagious diseases, Rule 10D-37.04, FAC., does require embalming prior to the 
transportation of such bodies: 

... JTlhe bodies of those who died of smallpox, bubonic plague, asiatic cholel'U, 
glan ers, or anthrax shall not be transported unless prepared as follows: 
embalmed in a manU'.)r approved by the Board of Funeral Directors and 
Embalmers in accordance with provisions of Chapter 470, F. S., washed with a 
disinfectant, all orifices stopped with absorbent cotton, and encased in an air
tight metal casket or other air-tight container. 

In addition, Rule 10D·3.18, FAC., also deals with highly contagious diseases and 
provides that: 

Bodies of those who died of smallpox, bubonic plague, asiatic cholera. glanders, 
anthrax or epidemic meningitis shall not be transported unless prepared as 
follows: embalmed by an approved process, washed with disinfectant, all orifices 
stopped with absorbent cotton and encased in an air-tight metal casket or air
tight metal lined outside case. 

Nevertheless, this rule would appear to require embalming only when the body is to 
be transported to a point outside of the state and not require embalming when such body 
is to be disposed of in this state. See Rules 10D-37.01 and lOD·37.03, F.A.C. 

It is the duty of all funeral directors and embalmers in Florida to comply with all laws 
and rules of the Division of Health relating to embalming of a dead human body. Section 
470.12(1)(i) and (2)(k), F. S. In addition, the bom'd has Adopted Rule 21J-7.02, FAC .• 
which provides: 

(a) Licensees, in all their licensed activities, shall comply with all applicable 
Florida laws and rules and regulations related to health. 

(b) The responsible licensee shall give his closest personal supervision to the 
body of any person who has died of any contagious or infectious diseasej and 
such licensee shall embalm or cause to be embalmed, through arterial injection 
with an approved embalming fluid, and shall likewise treat and disinfect the 
body cavities of such body if it is to be transported by a common carrier. 

This rule adopted by the board is consistent with the previously cited Division of Health 
rules. 

Thus, embalming would appear to be mandatory only when death resulted from highly 
contagious diseases referred to above and when the body is to be transported by a 
common carrier. In other cases, as an alternative method of preserving the remains, a 
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body may be maintained by refrigeration at 40' F or below and, as long as such 
temperature is maintained, there is no prohibition on a brief chapel service with the body 
present. 

076-17-January 27, 1976 

COUNTIES 

PROPRIETY OF REIMBURSEMENT OF TRAVEL EXPENSES 
OF COUNTY COMMISSIONERS 

To: C. Burian Marsh, CierI<. Circllit COllrt, Bushnell 

Prepared by: lvfarUn S. Friedman. Assz'stant Attorney General 

QUESTION: 

May a nonchm·ter county grant an in-county travel allowance for 
members of the board of county commissioners by ordinance, 01' would 
such payment be in conflict with Ch. 145, F. S., which pl'ovides for the 
compensation of county officials? 

SUMMAUY: 

A payment under Sumter County Ordinance No. 71-8 providing for an 
in-county travel expense allowance of $50 pel' month for each member of 
the board of county commissioners without complying with the 
requirements of s. 112.061(7)(0, F. S. (1974 Supp.), would not appeal' to be 
a propel' reimbursement for trav~l expenses under s. 112.061, F. S. (1974 
Supp.). However, such ordinance may be deemed to be effective to 
implement s. 145.121(2), F. S. (1974 Supp.), insofar as the chairman of the 
board of county commissioners is conccmcd and, as applied to the 
chairman of the board, is not in conflict with Ch. 145, F. S. 

The legislative intent of Ch. 145, F. S., is clearly set forth ill S. 145.011. The essence of 
this section is the intent to provide uniform compensation of county officials having 
substantially equal duties and responsibilities. (The salary for each member of the board 
of county commissioners is set forth in s. 145.031.) The compensation provided for in Ch. 
145 is the sole and exclusive compensation of the officers whose salary is established 
therein for the execution of their official duties. Section 145.17. 

The board of county commissioners, pursuant to s. 145.121(2), F. S. (1974 Supp.), is 
authorized to grant an additional monthly expense allowance for the chairman of the 
commission of up to $50 pel' month for travel and other expenses related to the 
performance of his duties. Such compensation shall n(lt be considered as part of the 
chairman's income from office. As the authority granted by s. 145.121(2), supra, 
specifically mentions the chairman of the board of county commissioners, the statute 
should bs construed to exclude such payments to the rest of the board. See Dobbs v. Sea 
Isle Hotel, 56 So.2d 341 (Flit. 1952). 

It is well settled that public officers may only exercise those powers specifically granted 
by const,itution 01' statute and those necessarily implied from such grunt. First National 
Bank v. Filer, 145 So. 204, 87 A.L.R. 267 (Fla. 1933). Moreover, where the1'e is dOUbt as 
to the (lxistence of authority, it should not be assumed. White v. Crandoll, 156 So. 303 
(Fla. 193(1). The board of county (;'ommissioners is not authorized by Ch. 145 to gmnt to 
themselves an additional monthly expense allowance for travel tlUld other expenses 
related to the performance of their duties as they may do for the chairman. 

Puyments made to county officials pursuant to s. 112.061, F. S. (1974 Supp.), shOUld not 
be considered extra compensation to the official prohibited by ss. 145.121(1), F. S. (1974 
Supp.l, or 145.17, F. S. C(. s. 145.131(1). (3), F. S., and AGO 073·485. SUmter County 
Ordinance No. 71·8 provides for an in·county travel allowance of $50 pel' month for each 
member of the board of county commissioners l'egardless of actual mileage traveled. 
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The board of county commissioners is authorized by s. 112.061(7)(f), F. S. (1974 Sup.!?), 
to grant monthly allowances in fixed amounts for the use of privately owned automobiles 
on official business in lieu of the mileage rate prescribed by s. 112.061(7)(d). Attorney 
General Opinion 072·83. However, such allowances shall be reasonable, taking into 
account the customary use of the automobile, the roads customarily t,raveled, and 
whether any of the expenses incident to the operation, maintenance, and ownership of 
the automobile are paid from funds of the agency or other public funds. 'rhe allowance 
may be changed at any time and shall be made on the basis of a fligned statement of the 
traveler, filed before the allowance is granted 01' changed, and at least annually 
thereafter. (It should be noted that a depreciation allowance may not be used in 
computing the amount due by the county to the individual commissioner for the use of 
a privately owned vehicle on official business. Se(:tion 112.061(7){g), F. S. (1974 Supp.). 
The statement shall show the places and distances for un average typical month's travel 
on official business and the amount that would be allowed under the approved rate pel' 
mile for the travel shown in the statement if payrp.ent had been made pursuant to s. 
112.061(7)(d), F. S. (1974 Supp.). Section 112.061(7)(f). The signed statement required by 
this statute is necessary even though the ordinance granting the in.county travel expense 
makes a specific finding of an average eXl?ense based UpC)1l the experience and research 
of the county for the payment of authorlzed travel. Attorney General Opinion 072·83. 
(Moreover, a noncharter county may not enact any ordinatlce inconsistent with general 
or special law. Section l(f), Art. VIII, State Const., and s. 125.01(1), F. S.) 

The county ordinance in question does not appeal' to be sufficient to substitute for 01' 
serve in lieu of the action authorized and reqUlred by s. 112.061(7)(d), supra, or to meet 
the requirements of a signed statement of the traveler provided for in s. 112.061(7)(0, 
supra; and, payments pursuant to any such ordinance would not appear to be propel' 
reimbursement for travel 01' transportation expenses under s. 112.061, F. S. (1974 Supp.). 

Section 112.061, F. S. (1974 Supp.), is the only authority for the county to reimburse 
its officers and employees for travel expenses. SectiNl 112.061 controls as to conflicts 
between its provisions and conflicting provisions in other general laws. Section 
112.061(1)(b)1. However, the provisions of special or local laws prevail over conflicting 
provisions of s. 112.061 to the extent of any conflict. Section 112.061(1)(b)2. An ordinance 
IS not a special or local law within the purview of s. 112.061(1)(b)2. which would J?revail 
over any conflicting provisions of s. 112.061; and the county is not constitutIOnally 
empowered and is not authorized by s. 112.061 to adopt any ordinance or resolution 
inconsistent with s. 112.061. 

However, a different situation exists in regard to the chairman of the board of county 
commissioners. Section 1'15.121(2), F. S. (1974 Supp.), provides: 

(2) Any board of county commissioners which prior to July I, 1969 had not 
authorized an additional monthly expense allowance for the chairman of the 
commission may authorize such an allowance of up to $50 pel' month for tral.·e/ 
and other expenses related to the performance of his dut~es, and compensation 
shall not be considered as part of the chairman's income from office. (Emphasis 
supplied.) 

The compensation of the chairman of a board of county commissioners for his duties 
as chairman is not fixed by Ch. 145. Attorney General Opinions 069·87 and 073·485. 
Accordingly, it is concluded that Sumter County Ordinance No. 71·8 may be deemed to 
be effective to implement s. 145.121(2), supra, insofar as the chairman of the board of 
county commissioners is concerned and is not in conflict with Ch. 145 in this regard. 

A ooint which underlies this opinion llnd should be stated for clarification is that, 
~ generally, mileage allowances or travel expenses authorized by s. 112.061, F. S. (1974 
I!'. Supp.), are reimbursable only for travel away from the officer's or employee's "official 
, , headquarters"; there is not authority to reimburse an officer or employee for travel from 

his home to his "official headquarters." Attorney General Opinion 075·275. 
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076-18-January 27, 1976 

PUBLIC FUNDS 

PURCHASE OF EXTORTION INSUHANCE BY 
COUNTY TAX COLLI~CTOR 

7'0: J. Ed Straughn, Execlltit'e Director. Dl'partml?/lt of R?t'C'rIW', TallahassC'1' 

Prepared by: lvlartin S, Friedman. Assistant Attornry General 

QUESTION: 

Is the purchase of extortion insurance a propl'l' expenditure for the 
office of county tax collector? 

SUMMARY: 

A county tax collector may, under certain circumstances, and with the 
approval of the Department of Banking and Finance, purchase extortion 
insurance and, with the approval 01' amendment ot' his budget by the 
Department of Revenue, charge the cost thereof I\S an expense of the 
office. 

The primary obligation to provide adequnte insul'al1cl! for the protection of public 
montlV in the respective county offices is upon thl' severnl boards of ('ounty 
conunission!ll's. Section 219,02(3), F, S, However, recognizing that it is tIl(> duty of each 
ofllccl' to keep safely all public money collectecl by him and to exercise all possible care 
for the protection of public money in his custody, s. 219.02(2), F, S., if it uppears to an 
officer that the insurance provided by the bourd of county commissiol1et·s is inadequate, 
he may, with the approval of the Department of Banking and Finance, provide additional 
insurance foulld to be necessary and charge the cost thereof to the expt'IlSe of his office. 
S(lction 219.02(3). 

In uddition, it appears that the Department of Revenue must also approve such an 
expt'nditure. Section 195.087(2), F. S. (1974 Supp.), l'(!quires the tax ('ollector to submit to 
till' Dl'pal'tment of Hevenue his budget for the operation of his offire for the ensuing fiscal 
Vl'nl', Aftol' final approval of the budget there shall be no reduction or increase "by an 
()llicol', board, or commission without the approval of the Department of Revenue. 

It should be noted that, pursuant to s. 219.05, F. S., deposits of public monC\' should be 
made ill a qualified depository sufficiently often to keep tlll' amount of money in the office 
withitl the Il1surance covemge. 

076-10-J'.muary 28, 1976 

LA W ENFORCEMENT OFFICERS 

AUTHORITY OF LOCAL OFFICERS I:-i 
FEDERAL WILDLIFE REFUGE 

7'0: ,1. If. '~Jim" Williams. LieutMant Um'cl'twr, Tallall(lS.~('1.' 

Prcpal'Ni bv: DOTlald D. COTln, Assistant Att,)l'ney Gellcral. mu' Barr.v Silber. Ll.'gal 
Assistant 

QUES'l'ION: 

Does a local law enforcement officer have the authority to tlnfDrCe 
fedeml and stute laws, as weil as county und municipal ordinances, 
within the boundaries of the J. N. "Ding" Darling National Wildlife 
Uefuge'l 
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ANNUAL REPORT OF THE ATTORNfl¥ QENER.AL 

SUMMARY: 

Municipal police officers are authorized to enforce municipal 
Ol'dinances and state criminal laws (felonies and misdemeanorS) as peace 
officers, and make arrests therefor without a warrant, pursuant to s. 
901.15, F. S., on a federal wildlife refuge located within the municipal 
limits where exclusive jurisdiction has not been ceded to the federal 
government. A county shel'iff is authorized to enforce state criminal laws 
(felonies and misdemeanors), county ordinances, and municipal 
ol'd~nances and make arrests therefor without warrant, pursuant to s. 
901.15, on a federal wildlife refuge located within the territorial limits of 
the county, where exclusive jurisdiction has not been ceded to the federal 
government. Municipal police officers may execute process of the 
municipal comt witliin the limits of a federal wildlife refuge located 
within the municipal limits, while the sheriff may execute the process of 
state courts throughout the county. Municipal police officers may enforce 
the provisions of eh. 316, F. S., wherever the public has the right to travel 
by motor vehicle within the municipality, and the sheriff may enforce Ct.. 
316 wherever the public has the right to travel by motor vehide 
throughout the county. Neither the sheriff nor municipal police officel's 
are authm'ized to enforce federal law. 

'rhe creation of the J. N. "Ding" Darling Wildlife Refuge was the result of an exchange 
of lands between the federal govel'llment and the State of Florida. (State of Florida Board 
of Trustees of the Internal Improvement Trust Fund, Deed No. 23253·A, Junuary 3D, 
1970.) The federal enabling legi~lation providing for acquisition of such lands by the 
Secretary of the Interior for use lind maintenance as a wildlife refuge indicates an 
absel1cl~ of congressional intent to secure exclusive federal jurisdiction over such lands. 
16 U.S.C., s. ·160!{·1. Furthermore, there hus been no deed of cession executed by the 
Governol', pursuant to Gh. 6, F. S., which provides for the cession of ('xclusive 
jurisdiction to the federal government when lands within the stute al'e acquired, held for, 
or used by the f!)deral govel'11ment " ... to erect and maintain forts, magazines, arsenals, 
dockyards, and othel' ncedful building8," s. 6.02, 01' to acquire state lands for national 
forests, s. 6.06. The State of Florida in such cases retains concurrent jurisdiction to 
prosecute crimes committed on these, JandR. 

The Durling Wildlife Refuge on Sanibel Island is situated within the municipal 
boundaries of the City of Sanibel. Chapter 74,606, Laws of Florida; Trustees of the 
Internal Improvement Trust lund, Deed No. 23253·A, supra. Municipal police officers 
may enforce state criminal law (felonies and misdemeanors) and muniCIpal ordinan('es as 
peace officers, and make urrests therefor without a warrant, within the municifal 
boundaries. Section 901.15, F. S. Additionally, municipal police officers are authorize( to 
execute the luwfully authorized process of the municipal court within the limits of the 
refuge-additionallY, process of the municipal Court mav btl served anywhere within the 
county in which the municipal COUrt is situllted. Attorney General Opinion 07,!·27'1. 
However, municipal police omeers may not execute the process of the state courts 01" 
those of federal COUl'ts 01' officials. The deed of conveyance establishinll' the wildlife refuge 
maJtes the transaction expl'ossly "subject to rights·of·way for eXisting public roads, 
ditches, canals and public utilities." Trustees of the Internal Improvement Trust Fund, 
Deed No. 23253·A, supra. Chapter 316, F. S., provides for the enforcement of the traffic 
laws of the state 011 all the strt.!ets and highways thereof and elsewhere, wherever the 
public has the right to truvel by motor vehicle. Municipal police officers are authorized 
to enforce the provisions of Ch. 316 wherever the public has the right to travel within 
the incol'pOl'ated boundaries of the municipality. Municipal police officers may also effect 
an arrest without n warrant for misdemeanol'S or violatIons of city ordinances OCCUrring 
in their presence within the city limits, 01' ilt fresh pursuit, s. 901.25, F. S., and may effect 
a warrahtless arrest for felonies committed, as set fOrth in s. 901.15(2), (3), and (4), f'. S.; 
and fol' violations of Ch. 316 occurring in their presence within the municipal limits 01' 
in fresh pUl'suit, s. 901.15(5), F. S. Attorney General Opinion 076·6. 

The countl' sheriff, as a peace officel', may arrest a person without a warrant when the 
person has committed a felony 01' misdemeallOl' 01' violated a county ordinance (see s. 
125.69, F. S.) 01' violated a municipal ordinance in the presence of the officer. He may 
also effect an arrest without a warrant when a felony has been committed and he 
reasonably believe;~ that the person has committed it 01' when he reasonably believes that 
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a felony has been 01' is bein~ committed and reasonably believes that the persoll to be 
arrested has committed or IS committing it. The sheriff may also place a persoll in 
custody when a warrant for the arrest has been issued and is held by another peace 
officer for execution. Finally, the sheriff as a peace officer may arrest the subject for a 
violation of Ch. 316, F. S., whICh has been committed in his presence within the county 
boundaries. Such arrest may be made immediately 01' on fresh pursuit. Section 901.15, 
F. S. The sheriff, as ex~cutivla officer of the state court!>, may execute the process of the 
state courts throughout the county. Municipal and county law enforcement officers are 
not authorized to enfo.\';'~ fedfftralluw. 

076·20-January 28, 1976 

FIRE PREVENTION 

COUNTY HAS NO AUTHORITY TO REQUIRE CONTROL BURNING 

To: Doyle Conner, Commissioner of Agriculture, Tallahassee 

Prepared by: Michael Davidson, Assistant Attorney Geneml 

QUESTIONS: 

1. Can a county, by local ordinance, require a private owner to control 
burn his land for fire protection purposes in view of the specific 
provisions of s. 590.08, F. S., as well as other provisions in Ch, 590? 

2. If question 1 is answ6rfl\d affirmatively, can the county contract with 
the state Division of Forestry to /;lerform such control burns if the private 
owner fails to comply with such' an ordinance? 

3. Can a county, through local legislation, obtain the authority to 
require a private landowner to control burn his land as a fire prevention 
measure? 

4. Would an amendment to Ch, 590, F. S., be more appropriate in 
relation to this matter in lieu of a countr, ordinance, if such amendment 
gave the Division of Forestry the authonty to prescribe and burn limited 
areas of private land as a fire prevention measure without the authority 
of the owner? 

SUMMARY: 

The authority granted a noncharter county by s. 125.01, F. S., to 
provide "fire protection" does not include the power to require a 
landowner to control bllrn his property for fire prevention purposes or 
to contract with the state DivislOn of Forestry for such control burning. 
A legislativ.1' \lct specifically authorizing a county 01' counties 01' the 
Division of Forestry to engage in such control burnin!f must comply with 
constitutional due pl'ocess and equal protection reqUIrements. 

AS TO QUESTIONS 1 AND 2: 

In answering these questions, it is assumed that the county is a noncharter county and 
that there are no applicable special 01' local laws governing your question. 

Although your first questions refer to s. 590.08, F. S., making it unlawful for any 
person to willfully or carelessly burn or to set fire to, or cause a backfire to be set to "any 
forest, grass, woods, wild lands or marshes not owned or controlled by such person," that 
statute does not control and'is not dispositive of the questions as they relate to the 
county's legislative powers to enact ordinances under the police power and/or to contract 
for the execution and enforcement of such ordinances. 

Section 1(t), Art. VIII, State Const., provides that nO\lchal'ter counties (with which we 
are herein concerned and limited to) "shall have such power of self government as is 
provided by &e11eral or special law." This means that legislative authority must be found 
for the exerCIse by a noncharter county of its home rule power. Davis v. Gronemeyer, 
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251 So.2d I, 5 (Fla. 1971); Weaver v. Heidtman, 245 So.2d 295 (1 D.C.A. Fla., 1971); c(. 
State e.r: rei. Volusia County v. Dickinson, 269 So.2d 9 (Fla. 1972). Under s. 125.01(1l(d), 
F. S., noncharter eounties are authorized to "provide fire protection." This statute 
confers upon the county government the authority to enact local ordinances to provide 
fire protection, provided that such ordinances are "not inconsistent with general 01' 
special law." Section 1(0, Art. VIII, State Const. 

As noted in AGO 0Ii2·347, the Division of Forestry is required by s. 125.27(1), F. S., to 
enter into a contract, when requested by a county to do so, for the establishment and 
maintenance of coun'GYwide fire control and protection of all forest and wild lands within 
the county; and it may, under s. 125.27(2), id., 

provide communication services and other services directly related to fire 
protection within the county, other than forest fire control ... provided the 
rendering of sitch services does not hinder or impede in any way the division's 
ability to accomplish its primary function with respect to forest fire control. 

Attorney General Opinion 072·347 also concluded that the county's authority under s. 
125.01(l)(d), F. S., to provide fire protection is "all inclusive or more exhaustive" than 
the mandate of s. 125.27(1). 

Thus, insofar as the power of the county to adopt an ordinance relating to fire 
protection is concerned, the only limitation referable to Ch. 590. F. S., has to do with 
forest and wild land fire protection and control, as to which the primary responsibility is 
vested in the Division of Forestry b.y s. 590.02(1){b). Attorney General Opinion 072·347. 
And it is clear that counties may, under s. 125.01(1)(d), supra, adopt ordinances relating 
to fire protection generally for lands and improvements within the unincorporated areas 
of the county and may, if they determine to do so, provide "countywide fire protection of 
all forest and wild lands within said county" (Emphasis supplied.l, pursuant to s. 
125.27(1), F. S., by agreement with and in cooperation with the Division of Forestry. The 
division is authorized by s. 125.27(2), F. S., to provide other services directly related to 
fire protection within the county, if requested by the county, other than forest fire 
control. H. owever, the authority to provide for "fire protection" granted to a county by s. 
125.01(1)(d) should not be interpreted as constituting broad and unlimited authority for 
a county to adopt un ordinance under the police flower providing for the mandatory 
control burning of certain lands in the county unoer which trees. grass, shrubs. and 
plants may be destroyed to protect other segments of the public from potential injul'Y 01' 
hazard. This statute must be read in pari materia with other laws pertaining to fire 
protection and control and the constitutional limitations upon the exercise of the police 
power of the state; and none of the statutes l't!ferred to above include any authoril:; ation 
01' in any manner provide for compulsory Or prescribed control burning of private land 
for protection purposes or the public health, safety, or welfare. Even during a drought 
emergency, backfires may lawfully be set only if it can be proved that such a backfire 
was necessary to save life or property; and the burden of proving such necessity as a 
defense rests upon the person asserting that defense. Section 590.081, F. S. 

Thus, it seems that neither the division nor a county is presently empowered by law 
to require a private landowner to control burn his land as a measure of preventing 01' 
controlling all anticipated blaze or a potential injury or hazard to life or property; and 
neither the division nor the county is authorized by law to perform such control burns. 
While municipalities are granted the power under former s. 167.05, F. S., to abate 
nuisances-and now possess such power under the Municipal Home Rule Powers Act, s. 
166.042, F. S.-nowhere are counties ~"1'anted such authority. County commissioners 
have only such powers as are grallted them by statute; and where there is doubt as to 
the existence of authority, it should not be assumed. Hopkins v. Leon County, 74 So. 309 
(Fla. 1917); Gessner v. Del·Air Corporation, 17 So.2d 522 (Fla. 1944). Since the county is 
without statutory authority to require control burning of private lands by the owners 
thereof for fire protection purposes, it likewise is without lawful authority to contract 
with thea Division of Forestry to perform such control bUrns in the absence of consent 
thereto by the private owner 01' the lawful possessor of such land. Moreover, in the 
absence of statutory authorization, the governmental powers of the county commission 
cannot be delegated by contract or otherwise. Crandon v. Hazlett. 26 So.2d 638 (Fla. 
1946); State v. Inter·American Center Authority, 84 So.2d 9 (Fla. 1955); Nicholas v. 
Wainwright, 152 So.2d 458 (Fla. 1963): 67 C.J.S. Officers s. 104. 

Your first two questions are accordingly answered in the negative. 
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AS TO QUESTIONS 3 AND 4: 

As to whether the Legislature could validly authorize a county to require a private 
landowner to control burn his land as a fire prevention measure, there is nothing in s. 
11, Art. III, State Const., designating the subjects upon which special laws are forbidden 
that would prohibit such a special law. Such legislation must, however, be consistent with 
other constitutional limitatlOns. And, whether adopted as a special law relating to a 
particular county or as a general law relating to all the counties or to the Division of 
Forestry, due process and equal protection requirements for deprivation of property 
without compensation would have to be met. Actual necessity would have to be shown, 
an emergency would probably have to be declared to exist (e.g., as in s. 590.082, supra), 
and entry upon private lands (especially fenced or enclosed land) would have to be 
authorized; otherwise, the agents 01' employees of the county or the state might be found 
liable under the trespass laws for at least nominal damages and any actual damages 
flowing from such trespass. The statute would have to include detailed definitions, 
standards, and limitations so that such an exercise of the police power of the state, as 
delegated by the Legislature to the county or counties or the division, is "so clearly 
defined, so limited in scope, that nothing is left to the unbridled discretion of the agency 
charged with the responsibility of enforcing the Act." Mahon v. County of Sarasota, 177 
So.2d 665, 666 (Fla. 1965). Cf Flesch v. Metropolitan Dade County, 240 So.2d 504 (3 
D.C.A. Fla., 1970). See also Corneal v. State Plant Board, 95 So.2d 1 (Fla. 1957). 

In State Plant Board v. Smith, 110 So.2d 401 (Fla. 1959), the court said: "There is a 
very clear distinction between an appropriation of private property to a public use in the 
exei'cise of the power of eminent domain, and the regulation of the use of property-and 
its destruction if necessary-in the exercise of the police power." The court went on to 
explain that "in the exercIse of eminent domain the sovereign compels the dedication of 
the I?ropel'ty, or some interest therein, to a public use, 01', if already dedicated to one 
pubhc use, then to another." The court then added: "On the other hand the police power 
is exercised by the sovereign to promote the health, morals, and safety of the 
community ... it rests upon the fundamental principle that everyone shall so use his 
own as not to wrong or injure another." 

It is widely held that, in order to justify an exercise of the police power, there must be 
a sound basis of necessity to protect the health, safety, and welfare of the public and a 
reasonable relationship between the legislation so enacted and the object sought to be 
achieved. Larson v. Lesser, 106 So.2d 188 (Fla. 1958); Florida Citl'us Commission v. 
Golden, 91 So.2d 657 (Fla. 1956); Eelbeck Milling Co. v. Mayo, 86 So.2d ·,38 (Fla. 1956); 
Gavlon v. Municipal Court of San Bernardino Judicial District, San Bernardino County, 
40 'Cal. Hptr. 446 (4 D.C.A. CaL, 1964); Killingsworth v. West Way l\lotors, Inc., 347 P.2d 
1098 (Ariz. 1959). 

See also Corneal v. State Plant Board, 95 So.2d 1 (Fla. 1957), in which the court held 
that the absolute destruction of private property "is an extreme exercise of police power" 
of the state and is "justified only within the narrowest limits of actual necessity, unless 
the ~tate chooses to pay compensation." Thus, if control burning as a fire prevention 
measure results in the destruction of private property, the state must pay compensation 
for said property unless such destruction takes place in the face of "actual" necessity. 

Black'R Law Dictionary defines "actual" as: 

Real; substantial; existing presently in act, having a valid objective existence as 
opposed to that which is merely theoretical or possible. Giacco v. Hartman, 170 
La. 949, 129 So. 540. Opposed to potential, possible, virtual, conceivable, 
theoretical, hypothetical, 01' nominal. American Ins. Co. of Newark, N.J., v. 
Seminole County Board of Education, 51 Ga. App. 808, 181 S.E. 783, 786. 
90mething real, in opposition to constructive or speculative; something existing 
III act. 

It thus appears in the instant case that if private property is destroyed through such 
controlled Durning as has been discussed above the state must pay compensation to the 
ownel' of such property unless it is destroyed in the face of a presently existing-as 
opposed to a potential-necessity. In contextual terms, "actual necessity" must be 
interpreted to mean an existing, ongoing, threatening conflagration. The destruction, by 
the state or its agent, of private property in anticipation of some "actual necessity" yet 
to urise, as is suggested in the instant case (i.e., in order to control 01' prevent potential, 
future fires), without payment of compensation to the owner thereof, seems to be, under 

34 



I 

----------------

ANNUAL REPORT OF THE_ATTORt:TEY GENERAL . __ .976-2J 

present case law guidelines, an unconstitutional act. Thus, any such amendment to Ch. 
590, supra, as has been proposed above, would seem to have to provide for notice a11d a 
hearing, as w .. as for compensation to the owner of any private property which suffered 
destruction at ne hands of the state, absent an "actual necessity," which in the instant 
case translates as an existing, threatening conflagration. Conversely stated, any 
amendment to Ch. 590 which would not provide for compensation to be paid to the owner 
of such land as is destroyed in the absence of an actual necessity would appear to be 
constitutionally infirm. 

Additionally, under further guidelines set forth in Smith v. State Plant Board, Sllpra, 
it appears that a reasonable notice requirement must be met in order to comply with due 
process requirements. Equal protection requirements would also have to be met. 

In sum: The Legislature may provide for control burning of private land in appropriate 
circumstances; but such a statute must comply with both United States and Florida 
constitutional guarantees, particularly as laid down in the Corneal and Smith cases, 
supra. 

076-21-January 28, 1976 

CHILD ABUSE 

CASE RECORDS-CONFIDENTIALITY 

To: William J. Page, Jr" Secretal:v, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Shal:vn L. Smith, Assistant Attorney General 

QUESTIONS: 

1. What constitutes the "records of any child·ahuse case"? 
2. Are "the records" kept in either the state office registry or the local 

Division of Family Services office of the reports f-rom the ahuse registry 
and investigative reports and records of the alleged abuse availahle 
under the discovery procedures of the civil and criminal rules of 
procedure despite statutory provisions of confidentiality? 

3. If the "records" themselves are not available, may the caseworker 
investigating the alleged abuse be deposed as to the worker's personal 
knowledge of the case without violating confidentiality provisions in: 

(a) A criminal abuse action? 
(h) A civil dependency p,roceeding under Ch. 39, F. S.? 
4. What do the words 'except as provided in this section" mean in 

relation to s. 827.07(6), (7), and (8), F. S., and the release of confidential 
information in the registry and social work records of the division in the 
following situations: 

{a} When police protection appears urgent, may the Division of Family 
Services caseworker call law enforcement officials directly without going 
through the office of the state attorney? 

(b) Must the caseworker call only the state attorney? 
(c) Would releasing information directly to law enforcement officials, 

if the worker is not required to relay only to the state attorney, be in 
violation of the provisions against the release of information which 
would make the worker personally liahle? 

(d) How much of the information of the ahuse registry may he 
transmitted to the state attorney (01' law enforcement officials, if 
permitted)? 

SUMMARY: 

Any and all documents or "public records" made or received by the 
Department of Health and Rehabilitative Services which contain any 
information involving known or suspected instances of child abuse or 
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maltreatment are confidential within the purview of Chs. 75-101 and 75-
185, Laws of Florida, and, accordingly, m'e not subject to public 
in~ection except as specifically provided therein. 

ltuestions concerning the extent to which statutorily confidential 
records and reports of known or suspected child-abuse cases or 
infOl'mation contained therein are subject to discovery under the Civil or 
Criminal Rules of Procedure must be resolved by the courts on a case-by
case analysis of need and relevancy and the legal issues and actual 
circumstances involved in any given case. 

The Division of Family Services may call law enforcement officials 
directly without first contacting the state attorney when an urgent 
situation exists requiring immediate police action or protection of the 
safety and welfare of children. 

The prohibition regarding release of confidential information was 
neither intended to, nor does it, apply to release of information to the 
state attorney and local law enforcement p,ersonnel assisting in the 
investigation of a criminally abused chIld. The findings of an 
investigation made pursuant to s. 827.07(6), F. S., or the entire report of 
the investigation-except for the name of the person reporting the child 
abuse-l'endered to and received by the department may be transmitted 
to the state attorney. However, the names of persons reporting abuse 
should not be furnished to the state attorney, the police, or the courts 
without the written authorization of the person reporting the abuse. 

AS TO QUESTION 1: 

Section 827.07(11), F. S., Ch. 75-101, Laws of Florida, provides that: 

Any person who willfully or knowingly makes public or discloses any 
information contained in the child-abuse registry or the records of any child
abuse case, except as provided in this section, may be held personally liable. 
Any person injured or aggrieved by such disclosure shall be entitled to 
damages. 

This section amended s. 827.07, F. S., formerly s. 828.041, F. S., which relates to child 
abuse. Subsequently, s. 827.07 was further amended by Ch. 75-185, Laws of Florida. 

While the "records" of any child-abuse case are not specifically defined within either 
Ch. 75-101 or Ch. 75-185, supra, various documents are mentioned within the latter act 
which can be used to delineate the intended coverage of the prohibition found within Ch. 
75-101. For example, s. 827.07(6), F. S., refers to "reports of abuse" which must be 
transmitted to the department. More specifically, s. 827.01(7), F. S., makes all reports and 
records concerning known or suspected instances of child abuse confidential. 

This provision is an obvious exception to those provisions of Ch. 119, F. S., as amended 
by Ch. 75-225, Laws of Florida, relating to public inspection of public records. Pursuant 
to s. 119.011(1), "public records" are defined to include 

. . . all documents, papers, letters, maps, books, tapes, photographs, films, 
sound recordings or other material, regardless of physical form or 
characteristics, made or received pursuant to law 01' ordinance or in connection 
with the transaction of official business by any agency. 

Based on the above, I am of the view that any and all documents or "public records" 
made or received by the department which contain any information involving known or 
suspected instances of child abuse 01' maltreatment are confidential within the purview 
of Clls. 75-101 and 75-185, supra, and, accordingly, are not subject to public inspection 
except as specifically provided therein. Also see s. 119.07(2)(0.), F. S., exempting all "public 
records" which are provided by Jaw to be confidential or which are prohibited from being 
inspected by the public, from illspectioll under the provisions of s. 119.07(1), F. S. 

AS TO QUESTION 2: 

A definitive answer to this question is impossible to formulate without analyzing the 
facts of a particular case which might arise 111 which such records could be deemed to be 
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relevant or necessary to the maintenance or defense of a civil action or criminal 
prosecution. Additionally, because of the nature of the subject matter and the type of civil 
actions which could arise in connection therewith, potential constitutional questions 
involving due process rights could be presented. See s. 9, Art. I, State Const.; United 
States Const., Amend. XIV, s. 1. In a criminal context, issues involving compulsory 
process of witnesses, the right to present a full defense, and the right to confrontation 
and cross-examination might also be involved. See s. 16, Art. I, State Const.; United States 
Const., Amend. VI. 

Generally, courts which have considered issues involving discovery and confidential 
documents have ordered in camera inspections of such materials in order to determine 
the relevance and need for the documents in a particular case. See, e.g., Barnett v. Police 
Dept. of County of Nassau, 364 N.Y.S.2d 186 (Sup. Ct. 1975); In re L., 357 N.Y.S.2d 987 
(Sup. Ct. 1974); A.-1die W. v. Chorees U., 354 N.Y.S.2d 721 (Sup. Ct. 1974). Also see State 
ex rel. R. R. v. Schmidt, 216 N.W.2d 18 (Wis. 1974), involving the federal constitutional 
right of a juvenile to inspect a hearing examiner's report made confidential by state law 
concerning revocation of a juvenile'S "aftercare supervision" status. 

However, in Fogarty Bros. Transfer Co. v. Perkins, 250 So.2d 655 (2 D.C.A. Fla., 1971), 
the court found to be clearly erroneous a trial court order which had required prodUction 
of certain accident reports required by s. 350.45(1), F. S., to be made by common carriers 
to the Public Service Commission which statute provided that "no such report shall be 
competent evidence in any court against the common carriers making it in any court." 
The court construed this proviso as rendering pri vileged the reports required to be made 
by such common carriers and filed with the Public Service Commission. The court in 
Fogarty further observed that such reports were no less confidential than accident reports 
required by s. 317.131, F. S. 1969,1.01' any more amenable to discovery. See Nationwide 
Insurance Co., Pinellas Co. v. Monroe, 276 So.2d 547 (2 D.C.A. Fla., 1973), cert. denied, 
283 So.2d 366, holding that the statement of deputy sheriff given in compliance with the 
statute requiring an accident report, s. 316.066 (former ss. 317.131 and 317.171), is 
immune from discovery except as to its existence. It is noteworthy that Ch. 75-101, supra, 
while providing civil liability for proscribed disclosure, does not provide that the 
information and records therein mentioned are not admissible in civil or criminal 
proceedings in the courts and that Ch. 75-185, supra, likewise does not provide that the 
s. 827.07(7), F. S., information, reports, and records are inadmissible in court or beyond 
the process of the court. To the contrary, s. 827.07(8) requires reports received and 
investigated pursuant to s. 827.07(6) to be immediately transmitted to the circuit court. 
Thus. Fogarty does not necessarily control the answer to this question because neither 
Ch. 75-101 nor Ch. 75-185 contains provisions similar to s. 350.45(1), making reports 
mentioned therein inadmissible in any action against the carriers, or ss. 317.131 and 
317.171, F. S. 1969, and present s. 316.066, F. S., making the accident reports 
inadmissible in any civil or criminal trial except as therein specifically provided for 
certain limited purposes. 

Moreover, an additional factor which must be considered is the language of former s. 
828.041(7) which was deleted in the subsequent amendatory act. This now deleted 
provision permitted disdosure of records in the registry "to counsel representing the 
person in any civil or criminal prdceeding." 

Accordingly, this office is unable to render a definitive opinion on this question. This 
issue must instead be resolved by thii courts based on a case-by·case analysis of the facts 
in any given situation. 

AS TO QUESTION 3: 

. In response to your third question, I must again decline to give a definitive answer and, 
instead, defer resolution of this question to the courts when presented in an appropriate 
judicial proceeding. I would add, however, that although this question deals with 
depositions as opposed to discovery 01' inspection of tangible documents or "records," I 
do not believe that this distinction would require a different answer from that provided 
in response to question number 2. Chapter 75·101, supra, in effect prohibits disclosure
i.e., any disclosure by any means, oral or written-of any information contained in the 
registry or the records of a child-abuse case. Chapter 75-185, supra, makes all 
information in the registry and all reports or records, and necessarily and impliedly the 
information contained therein, confidential. Once a document is made confidential by the 
Legislature, the information may not be disclosed regardless of the physical form of such 
disclosure. Accord: Attorney General Opinion 075-203. 

37 



AS TO QUESTION 4: 

I am of the view that the Division of Family Services may call law enforcement officials 
directlf without first contacting the state attorney when an urgent situation exists 
requirll1g immediate police u~tion or protection of the safety and welfare of children. The 
statute requires the department to "secure the cooperation of law enforcement officials" 
and. in turn. law enforcement has a corresponding duty to, inter alia, "give full 
cooperation to the department" and "to protect und enhance the welfare of abused 
children" andlor other children potentially subject to abuse. 

While the statute re9uires the department to immediately und orally notify the state 
attorney who shall assist local law enforcement officers in the investigation of the case 
when it has reason to believe that a child has been criminally abused, there is nothing 
in the statute which either requires the state attorney to immediately contact local law 
enforcement officials or furnish any immediately necessary police action or protection or 
which expressly or by rlecessary implication prohibits the department from so 
proceeding. Therefore. nothing in the statute purports to prohibit the department 01' its 
authorized agents from contacting both the state attorney and local law enforcement 
officials or initially contacting local law enforcement officials and immediately thereafter 
notifying the state attorney when an urgent situation exists requiring police action and 
protection of the safety and welfare of the child or children involved. 

I do not believe that the prohibition regarding release of confidential information was 
intended to or does apply to release of information to the state attorney and local law 
enforcement personnel assisting in the investigation of a case of a criminally abused 
child. These authorities obviously must be provided with whatever information is 
necessary for them to conduct a thorough investigation and prosecution, if required, of 
the case. Section 827.07(11). F. S., specifically exempts n person from personal liability 
for disclosure of information when provided for within s. 827.07, F. S. Since s. 827.07 
requires the state attorney and local law enforcement officials to assist in a case of 
possible criminal abuse, information forwarded to these agencies as part of an 
investigation would remain confidential and would not subject the sender of' such 
information to personal liability or criminal penalties pursuant to s. 827.07(11). 

In regard to question 4(d), I am of the view that when s. 827.07(8), F. S., relating to 
transmittal of the report to the state attorney. s. 827.07(6), F. S., relating to 
investigations upon receipt of n report, and the title to eh. 75-185, supra, stating that a 
report of such findings will be transmitted to the state attorney, are read in pari materia, 
it is apparent that the findings of the investigation made pursuant to s. 827.07(6) or the 
entire report of the illl'estigation-except for the name of the person reporting the child 
abuse-rendered to and received by the department may be transmitted to the state 
attorney. 

However. in specific regard to the names of persons reporting child abuse, a different 
conclusion must be reached. Section R27.07(7), F. S. (s. I, eh. 75-185, supra), provides 
that: 

... the names of persons reporting abuse shall in no case be released to any 
person. other than employees of the department int'olued in the investigation of 
reports of abuse, without the written consent of the person reporting. (Emphasis 
supplied.) 

The only individuals who arc permitted access to this information without the written 
consent of the pE'l'SOnl'eporting the abuse are employees of the deparl'lnent who perform 
department investigations of reports of child abuse. There is no provision which excepts 
state attorneys, the police, 01' the courts from this prohibition. By specifically exempting 
only employees of the department involved in child-abuse investigations from the 
prohibition found at s. 827.07(7), the Legislature in effect expressed its intention to make 
the prohibition applicable to all other perSOllS. The rule of statutory construction, "the 
express mention of one thing is the exclusion of another," see Ideal Farms Drainage 
District v. Certain Lands. 19 So.2d 234 (Fla. 1944), and Dobbs v. Sea Isle Hotel, 56 So.2d 
3-11 {Fla. 1952), compels the conclusion that this prohibitioll is applicable to state 
attorneys, the police, and the courts, and. accordingly, the names of persons reporting 
abuse should not be furnish~d to these agencies or individuals without the written 
Iluthorization of the person who reported the abuse. This conclusion is bolstered by eh. 
75-101, Laws of Florida, which provides that: 
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Any person who willfully or knowingly makes public or discloses any 
information contained in the child abuse registry or the records of any child 
abuse case E.'xcept as provided in this section may be held personally liable. . .. 

Because of the very real possibility that certain individuals who have committed 
crimes involving criminal child abuse or maltreatment will avoid prosecution because Ch. 
75·185, supra, prohibits state attorneys and police from, in certain instances, obtaining 
information which could be critical to a successful criminal investigation and prosecution, 
I intend to strongly urge that the Leb>1slature consider remedial legislation revising both 
Chs. 75·101 and 75·185 as quickly as possible. While certain of the confidentiality 
provisions should be continued because of the admittedly sensitive nature of this 
mformation, at the same time it should not be permitted to frustrate or imptlde 
investigative and prosecutorial functions of criminal justice agencies or to allow 
individuals who have committed crimina! acts against children to escape detection 
andlor punishment. 

076-22-January 28, 1976 

FIRE PREVENTION 

DEFINITION OF "FIRE ALARM SYSTEMS" 

To: Philip 1<: Ashl!.'r. Stat!.' Treasurer and Fire Marshal. Tallahassee 

Prepared by: Bal'l:v Silber. Assistant Attorney General 

QUESTION: 

Do the definitions contained in s. 2, Ch. 75-240, Laws of Florida [so 
633.021(12), F. S.], include all automatic fire alarm systems, including 
those not installed in connection with a sprinkler system? 

SUMMARY: 

Only those fire alarm systems which are an integral part of or 
connected with or related to fire protection systems as defined in s. 
633.021(12), F. S., and the contractors who design, install, repair, inspect, 
and service them are intended to be regulated by eh. 633, F. S. The 
definitions contained in s. 2 of Ch. 75-240, Laws of Florida [so 633.021(12)], 
do NOT embrace and include fire alarm systems that are not a part of o~' 
connected with or appurtenant to automatic or manual sprinkler systems 
protecting buildings or structures from fire. 

Section 633.021{l2), F. S., defines a fire protection system as consisting of 

. . . an automatic or manual sprinkler system designed to protect the interior 
or exterior of a building 01' structure from fire. Such system.~ shall include, but 
not be limited to, water sprinkler systems, water spray systems, foam water 
sprinkler systems ... Halon and other chemical and automatic alarm systems 
used for fire protection use. Such systems shall also include . .. airlines and 
thermal systems used in connection with sprinkler and automatic alarm 
system~ and tanks and pumps connected thereto. (Emphasis supplied.) 

The first sentence of s. 633.021(12) actually defines the system to consist of automatic or 
manual sprinkler systems, and the second sentence goes on to, in effect, define "such 
systems" to include, i.e., as part of the sprinkler systems, automatic alarm systems and 
certain chemical alarm systems. Use of the phrase "include but not limited to," is; one of 
enlargement rather than limitation, Argosy Limited v. Hennigan, 404 F.2d 14 {5th Cir . 
1968}; lOB Fla. Digest Statutes s. 199; and other parts, devices, equipment, and 
appurtenances, though not enumerated in s. 633.021(12), that pertain to, are connected 
with, are part of, or are appurtenant to an automatic or manual sprinkler system 01' are 
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otherwise used or employed in such sprinkler systems would also be included if in effect 
they are or become a part of the sprinkler systems. Thus, the statute does not embrace 
or include, but rather it impliedly excludes from its operation, alarm systems or any 
other devices or system not a part of or connected with a sprinkler system. 

Vi'hile Rule 4A·3.09(3), F.A.C., provides the fire marshal's definition of an automatic fire 
alarm system, which the fire marshal was authorized to promulgate by rule (s. 633.05, 
F. S.), in the absence of an express statutory definition, and there previously having been 
no definition of a fire alarm system in Ch. 633, F. S., the Legislature, by its amending of 
Ch. 633 by enacting Ch. 75·240, Laws of Florida, and by providing for the definition of 
such systems in s. 633.021(12), has preempted the fire marshal's definition and replaced 
it through the passage of s. 633.021(12). A statutory definition of a term takes precedence 
atld controls over all other definitions. First Nat. Bank v. Florida Industrial Com., 16 
So.2d 636 (Fla. 1944): Greenleaf & Crosby Co. v. Coleman, 158 So. 421 (Fla. 1934); Ervin 
v. Capitol Weekly Post, Inc., 97 So.2d 464 (Fla. 1957); Richard Burtt'am & Co. v. Green, 
132 So.2d 24 (Fla. App. 1961). 

Whereas no statutory definition appears within the provisions of Ch. 633, supra, 01' Ch. 
75·240, supra, other than that inherent in or implicit in s. 633.021(12) and (13), the fact 
that s. 633.01(3) refers to "fire alarm systems" and "fire extinguishing equipment" and 
the fire marshal is empowered to enforce (only) "all laws ... relating (thereto)," and if 
there are no laws relating thereto other than s. 633.021 definitions, the remaining 
applicable parts of Ch. 633, as amended by Ch. 75·240, must refer to "fire extinguishing 
equipment," "fire extinguishers," "fire extinguishers and systems," c.g., ss. 633.01, 633.05, 
633.061, and "fire protective equipment" in s. 633.065. 

Contractors, as defined by s. 633.021(13), F. S., are those 

. . . whose business includes the execution of contracts reqmrlllg the 3rt, 
ability, exp.erience, knowledge, science, and skill intelligently to layout, 
fabricate, install, inspect, alter, repair, 01' service all types of fire protection 
systems, piping or tubing, and appurtenances and equipment pertaining thereto, 
including . .. airlines and thermal systems used in connection with sprinhler 
and alarm systems, and tanks and pumps connected thereto. (Emphasis 
supplied.) 

The "all types of fire protection systems" has l'Elference to the various systems defined 
and enumerated in s. 633.021(12), supra, and appurtenances thereto. 

It is clear from the language employed by the Legisl~ture in enacting this chapter that 
only those fire alarm systems which are an integral part of or connected with or related 
to fire protection systems [as defined in s. 633.021(12), F. S.] and the contractors who 
design, install, repair, inspect, and service them, are intended to be regulated by Ch. 633, 
F. S. It is a general principle of statutory construction that the mention of one thing 
implies the exclusion of another. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Biddle 
v. State Beverage Dept., 187 So.2d 65 (Fla, App. 1966). Where a statute enumerates the 
things on which it is to operate, oj' forbids certain things, it is ordinarily to be construed 
as excluding from its operation all those not expressly mentioned. Ideal Farms Drainage 
Dist. v. Certain Lands, 19 So.2d 234 (Fla. 1944). A court cannot oxtend the meaning of 
language used to include a class of persons that the Legislature did not refer to, even 
though the title of the act contains a statement that the legislation is for the protection 
of the general public. Fisher v. American Fire & Casualty Co., 10 Fla. Supp. 81, cert. den., 
101 So.2d 150 (Fla. 1956). When the language of 11 statute is both clear and reasonable, 
and logical in its operation, a court should not speCUlate as to what the Legislature 
intended. In re Estate of Levy, 141 So.2d 803 (Fla. App. 1962); Tropical Coach Line, Inc. 
v. Carter, 121 So.2d 779 (Fla. 1960l; In re Estate of Jeffcott, 186 So.2d 80 (Fla. App. 1966), 
Moreover, an administrative agency or officer of the state possesses no power not granted 
by statute, aDd any l'easonabl!.' doubt as to the lawful existence of a particular power 
sought to be e;'ercised must be resolved against the exercise thereof. State e .• rei. 
Greenberg v. Florda State Bd. of Dent., 297 So.2d 628 (1 D.C.A. Fla.), cert. dismissed, 300 
So.2d 900 (Flu. 197~\); City of Cape Coral v. G.A.C. Utilities, Inc., of Florida, 281 So.2d 493 
(Fla. 1973). 

Your question as Slated is therefore answered in the negative. 
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076·23-..January 29, 1976 

TRAFFIC INFRACTIONS 

SUFFICIENCY OF DETAINER FOR GIVING CHEMICAL TEST FOR 
INTOXICATION; WHEN MANDATORY HEARING REQUIRED 

To: John ,1. Blair, State Attorney, Sarasota 

Prepared by: A. S. Johllston, Assistant Attorney General 

QUESTIONS: 

1. Does detainer of a motorist for a noncriminal infraction constitute 
a lawful arrest for the purpose of allowing a subsequent chemical test for 
intoxication? 

2. Is a mandatory hearing required by s. 318.19, F. S., when property 
damage is between $51 and $250'{ 

SUMMARY: 

The detaining for a noncriminal traffic infraction or for allegedly 
driving under the influence of alcoholic beverages, based on probable 
cause, is a sufficient "lawful arrest" to satisfy the statutory reqUIrements 
of s. 322.261(1)(a), F. S., to allow a subsequent chemical test for 
intoxication. 

A mandatory hearing is not required by s. 318.19(2), F. S., as it 
incorporates the provision of s, 322.27(1)(b), until a violation of the traffic 
laws has resulted in property damage in excess of $250. 

Responding to your first question, Ch. 74·377, Laws of Florida, effective January 1, 
1975, decriminalizes a number of formerly criminal traffic offenses by downgrading these 
offenses to what are to be known as "infractions." A determination of whether a detainet· 
for a noncriminal "infraction" is tantamount to an arrest is necessary in order to IInswe1' 
your initial question. 

In Gustafson v. State, 243 So.2d 615 (4 D.C.A. Fla., 1971), a motorist was stopped on 
the suspicion of a peace officer that he was driving while intoxicated. Upon conviction, 
Gustafson appealed to the Fourth District where he argued, among other things, that this 
stop was unreasonable and therefore unlawful under the Fourth Amendment to the 
United States Constitution. The court held that: 

... [TJhe act of an officer in stopping an automobile and apPl'oachitlg it while 
armed and in uniform constitutes a seizure of the person, no matter how brief 
the detention. Albeit for a short time, the liberty of the occuPants is restrained 
just as much as if the officer had made a formal arrest and then subsequently 
released the "arrested" individuals. 

The court then cited Terry v. Ohio, 392 U.S. 1 (1968): "It must be l'ccogl1h'ed that 
whenever a police officer arrests an individual and restrains his freedom to walk away, 
he has 'seized' that person." 

Detention for a noncriminal traffic infraction under the new law. Ch. 74·377, supra, falls 
within this definition of a "technical" anest. In the situation where a motorist has been 
detained for a traft'c infraction, his person has been seized by law enforcement officials 
and prohibited from continuing on his way, regardless of the brevity of the delay. The 
liberty of the individual has been restrained the same as if he had been placed under 
arrest and then released. 

It must be recognized, 011 the other hand, that not all instances in which a vehicle is 
stopped on the state's roads constitute technical arrests. A license check is such a case. 
City of Miami v. Arol1ovitz, 114 So.2d 784 (Fla. 1959). Detention of a motorist for a 
routine investigation for a stolen car, Nicholson v. United States, 355 F.2d 80 (5th Cir. 
1966), or detention of robbery suspects, Lowe v. State, 191 So.2d 303 (3 D.C.A. Fla., 1966), 
would not be a technical arrest. In these cases there is lack of probable cause. In stops 
for traffic infl'actions, however, the officer must have some prooable cause to make the 
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stop. Once the stop is made, the motorist is detained in tlw sellse that he is temporarily 
deprived of his !iOl'rty und is subjected to the authority of the law. This is [l technical 
arrest. 

Another fuctor to be considered in determining whether detention for a traffic 
infraction constitutes a lawful arrest is the natme of the penalties imposed thereon. The 
new statute provides for monetary filles for violntions of the tl'affic law. Although these 
fintlS at'{l designated as "civil" in nature, their essential chaructel' is criminal. The 
imposition is in the form of a penalty which is enforced by the sovereign, 01' state, rather 
than by personal individuul enforcement. Theil' purpose is to deter unlawful conduct, not 
to compensate a private individual fo), a civil wI'ong committed by the ollender. See AGO 
072·60. 

Once it has been determined that detention fOI' a traffic inli'action under eh. 7<1·377 is 
a technical arrest, the question then becomes whether such an arrest satisfies the 
requiremonts of s. 322.261(1)(a), F. S. This statute, commonly known as the "implied 
consent" law, provides that chemical tests for intoxication mti?' be given to any person 
who accepts the privilege of operating a motor vehicle while v>'Jthin the Statll of Florida, 
if he is lawfully ul'l'ested for any offense allegedly committed while driving under the 
influence of alcoholic beverages. It further provides that the test "shall be incidental to 
n lawful arrest." A lawful arrest without a warrant is one which is predicated upon 
probable cause to believe that an offense has beel' or is in the process of being committed. 
In the instance where a motorist is detained for a traffic infruction, there is also present 
probable cause to believe that the law is being or has been disobeyed, Since probable 
cause must exist in cases of traffic infractions as a predicate to a lawful detention, such 
detention also meets the stand(\rd of a lawful arrest. So long I1S adequate probable cause 
l'xists, dt'tenlion is lawful whether it is a "technical" arrest or a fnll stationhonse arrest. 
Chapter 75·298, Laws of Florida. 

This conclusion-that detention of a motorist for a noncriminal infraction constitutes 
a lawful technical arrest for the purpose of allowing a subsequent chemical test-must 
not be read so as to allow indiscriminate use of chemkal tests upon any motorist detained 
for a tratlic infraction, The peace officer mllst hat'e probable mllse to believe that the 
motorist is in/oxicatrd before hr may administer the test, in order to complv with the 
reqllirements ofB. 322.261(1J(ai, R S. In circumstances where the initial detelltion of the 
motorist is foJ' a noncriminal traffic infraction, and the peace officer subsequently 
discovers evidetlce of intoxication, he may have probable cause to arrest fot· driving while 
intoxicated <which is an offense which remains criminal by its exception from the new 
law). This l?1'obnble cause would be sufficient for a lawful arrest, and this arrest also 
would prOVIde the basis for giving the chemical test. 

In rosponse to your "eeond question, s. 318.19(ll, F. S., provides for a mandatory 
heal'ing for "any infraction which results in lln accident that causes the death or personal 
injury of llnother 01' property damage in excess of $250," while s. 318.19(2), F. S., 
provides for a mandatory hearing for "[aJn?, infraction which would, if the person is 
convicted, result in the suspension oj' revocatIOn of his driver's license or privilege under 
58. 322.26 and 322.27." Reference to s. 322.26 in s. 318.19(2), F. S., is erroneous as none 
of the offenses listed in that section qualify as an "infraction" and will be deleted from 
the statutes by reviser's bill. 

Section 322.27(1)(b), F. S., authorizes the Department of Highway Safety and Motor 
Vehil'les to suspend an operator's 01' chauffbur's license upon a showing that he: 

(b) Has been convicted of a violation of anv traffic law which resulted in an 
accident that caused the death or personal' injury of another 01' property 
damage in excess of $50; . 

which latter subsection appears to conflict with the provisions of s. 318.19(1), F. S., in 
that there is a different minimum property damnge specified. 

It must first be remembered that s. 318.19, F. S" only provides that a person violating 
the terms of s. 318.19(1), (2), and (3) shall not have available to him the provisions of s. 
318.14(2) and (4), F. S. The provisions of s. 318.14(2) and (4) are provisions which permit 
U pl'rson cited for an infraction to either post bond und forfeit the same or pay the civil 
penalty by mail or in person within 10 aays of the date of the infraction. 'these two 
sections in substance permit the payment of a civil penalty without the necessity of a 
hearing before the court. It therefore follows that if the privilege of not attending a 
hearing is taken away, then a person charged with an infraction, who has lost that 
pl'iv.i1ege by statute, is required to appem' before the court. 
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When nn it1fl'action occurs which rcsults in an accident causing death or pcrsonal 
injury to another 01' property damage, the question evolves as to what mnount of 
property damage is necessary to cause the person committing the infraction to be 
required to appeal' before the court for heuring. It is obvious that subsection III of !'i. 
318.19, F. S., IS in conflict with subsection (2), as the former provides for property 
damnge in excess of $250 while the latter (by incorporating s. 322.27(lHb), F. S.l, provides 
for property darnage in excess of $50. 

If parngraphs of a stntute are so inconsistent that they cnnnot be harmonized 01' 
reconciled, the statute must be construed in a manner whidl will {Jive ('trect to the 
purpose of the statutes and to legislative intent. Reyes v. Banks, 292 So.2d :39. All parts 
of u statute must be considered and hllrmonized so that tht, whole le[.,'islative schemt' may 
be made effectual and the cardinal rule in construing a lltatute io that tlw legislativo 
intent must govern in the finnl analysis. Chiapetta v. Jordan. 16 So.2d 6:11. 

It is also important to note that the constrllction of a statutl' bv the agency or body 
charged with Its administration is entitled to great weight and \viII not bu overtul'l1ec! 
until clearly erroneous. State ex rei. Biscavne Kennel Club v. BOHrd of Business 
Hegulatiol1, 276 So.2d 823. The Dl~partment' of Highway Sufety and Moto!' Vehicles 
administers the provisions of s. 322.27, F. S., and does not suspt'lld a driver's license for 
an infraction of any traffic law which resulted ill property damage until said propert.v 
damage is in exC'ess of $250. . • 

It therefore must follow that in following th(~ cardinal rule in tht' interpretation of' 
conflicting sections of a statute as expressed by the courts of this state und in 
harmonizing and reconciling the legislativt' intt'nt, after consideration of the construction 
of the statute by the agel1C'Y charged with the 8tatute's administration, a mandatory 
hearing would not be required under s. 318.19(2), F. S., as it incol'poratl's s. :322.27(lHb), 
until the property damage exceeds $250. 

076-24-January 29, 1976 

LAW ENFORCEMENT OFFICERS 

PAROLE AND PROBATIO:--l' OFFICEHS AIm 
LAW ENFOHCE1fENT OFFICEHS 

To: Ray E. HOlcard, Chairman, Florida Parole alld Pmbation Commi.~si(}lI. Tallahassee 

Prepared by: A. S. ,jOhIlSloll. Assistallt Attorne,\' Gl'fll'ral 

QUESTION: 

Are parole and probation officers law enforcement officers as defined in 
s. 112.19, F. S.? 

SUMMARY: 

Parole and probation officers are, for the pUl'J.loses of s. 112.19, F. S., 
"law enforcement officers" as defined in said section. 

A law enforcement Offit~el' is one whose duty it is to preserve the peace. Black's Law 
Dictiollary (H.ev'd Fourth Ed. 19681. In Frazil'r v. Elmore, 17:3 S.W.2el (Tm1l1. 1943), the 
court said: "We commonly refer to and describe those whose duty it is to preserve the 
iJeace as 'peace officers' or 'law enforcement officers.' .. In this context, at least, n peace 
officer is synonymous with a Jaw enforcement officer. C/' "Peace Officers," Black's Law 
Dictionnl'v (H.ev'd Fourth Ed. 1968). Hestatement of Torts 2d, s. 114, defines a peace 
offiCe!' as' one "designated by public authority whose duty it is to keep the peace, llne! 
arrest persons guiltY 01' suspected of crime." - • 

Chapter 112, 1<'. S., con tam!; general provisions of Florida law which apply to public 
officers and employees. Section 112.19 provides for death benefits to law enforcement 
officers. Section 112.19(1) is the definition section of the statute, while s. 112.1.~(2) 
provides for the payment of $20,000 in death benl'fits to the betleficiary of n 111W 
enfol'cement officer, under 70 years of ag(', while l'ngaged in the performance of an,'! of 



the duties mentiol1ed in s. 112.19(1)(c) who is killed or receives bodily injury which results 
in the loss of his life within 180 days from the date of said injury. As to the application 
of s. 112.19 to law enforr.ement officers who die of heart attacks while on duty, your 
attention is directed to informal opinion dated May 5, 1975, to the Honorable Tom Lewis, 
Rept'esentative, 83rd District of the Florida Legislature. 

For the purposes of the speciul death benefit puyable to law enforcement officers under 
s. 112.19(1)(c), F. S.: 

The term "law enforcement officer" ml'uns a full-time officer, deputy, agent 
or employee of an employer, whether electl,d at the polls, appointed or 
employed, whose duties require him to enforce criminal laws, make 
iIwestigations relating thereto, apprehend B nd unest violators thereof or 
transport, handle or guard persons arrested 'for, chat'ged with 01' convicted of 
violations thereof. 

The duties of the Florida Parole und Probation Commission, which nre carried out by 
parole and probation officers, inclUde "[s]upervising all persons placed on parole and 
determining violations thereof and what action sha)1 be taken with reference thereto" 
and "[m]aking such investigations as muy be nccessary." Scction 947.13, F. S. Purole and 
probation officers have the rOWel' of arrest when they have reasonable grounds to believe 
that "u parolee has violate( the terms und conditions ofhis parole in a muterial respect." 
Sections 947.22(2) and 948.06(1), F. S. Because parole and probation officers have limited 
power of arrest they are law enforcement officers within the meanillg of s. 790.001(8)(a), 
F, S., and may carry concealed weapons without a license when acting within the scope 
of their duties. Attorney Geneml Opinion 071·386. Parole and probation officers arc 
included in thosc classes of persons whom it is unlawful to resist, with 01' without violence 
to their persons, in the execution of any legal duty and whom it h; unlawful to falsely 
personate. Sections 843.01, 843.02, and 848.08, F, S. 

Since parole and probation officers' duties are concerned with the enforcement of 
criminal law and making investigations relating thereto, they do have the power of 
arrest and right to carry concealed weapons without a license. Furthermore, parole and 
probation officers are included under the coverage of ss. 3·13,01, 843.02, und 843.08, F. S., 
as law enforcement personnel, are considered law enforcement officers for the purposes 
of Ch. 790, F. S., and have been designated "high hazard" mcmbcrs by the Division of 
Retirement of the Departmcnt of Administration for purposes of s. 122.34(1)(b), F. S., a 
dcsignation reserved for "only those mcmbers who are full-time criminal law 
enforcement offirers 01' agents, as certified by the cmploying authority, who perform 
duties according to rule, order or established custom as full·time criminal law 
cnforcement officers 01' agents. II 

Accordingly, I am of the opinion that parole and probation officers are, for the purposes 
of s. 112.19, F. S., "law cnforccment officers" as defined in said section and that the 
question presented here must be unswered in the afii1'lTlIltive. 

076·25-January 29, 1976 

PUBL1~ ~;!,F'ICERS 

WHEN APPOINTMENT TO OFFICE TAKES EFFECT 

To: J. H. auen:)·. Executil'c Director, .Judicial Administratil'e Commission, Tallahassee 

P/'(>parcd by: Rebecca BOlllles Hatl'hillS I Assistant Altol'lley Gencral 

(~UESTION: 

For payroll purposes, if a person has signed a loyalty oath and has been 
sworn in as a circuit judge and assumed his duties on that date, should 
his official date of commission be the date he was sworn in as a circuit 
judge 01' the date he made the reQuired payment of a commission fee 
under s. 15.08, F. S.? 
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SUMMAllY: 

A circuit judge who received a wl'itten aPl?ointment to the office from 
the Governor stnting that it was to be effectIve upon a date certain and 
who qualified in ullrespects for ancI began the performance of the duties 
of the office on that date is entitled to be compensated for the judicial 
services performed after that date, even though the formal commIssion 
was not issued until 10 days after the effective date of the original 
appointment. 

It appears that the porson in question was appointed by the Governor as a drcuitjudge 
on Muy '27, 1975, the appointment stating that it wus to become effective on June 13, 
1975. On Juno 11. 1975, the appointee took and subscribed to the oath of office and 
forwarded it to tIle Secretary of State, along with his acceptance of tho office. as 
pl'escrwed by s. 113.06, F. S.; and he wall swom in and assume ... the duties of the office 
on June 13. 1975. However. he inadvertently failed to send to the Secretary of State the 
$10 fee required by law, ss. 113.01 and 113.0'2. F. S., for the issuance of his commission. 
See also s. 15.08, id" prohibiting the Secretary of State "ft'om affixing his signatUre Rnd 
the seal of the state to the commission of any public 'lfficer until such officer has paid the 
amount of the tax required to be paid by s(lid officel' for the commission." Consequently, 
because of the time required for the Secretary of State to advise him thl'ot:gh regula/' 
mail channels of the fee requirement Ilnd to receive the fee. the official commiSSion, 
signed by the Govel'1lor and sealed and countl'rsigned by tllll Secretary of State, WIlS tlOt 
issued until June 23, 1975. 

It is settled in this state that the issuance of a formal commission to an office)' who has 
been elected by the people 01' whose appointment by the Governor has been confirmed 
by the Senate is not necessary in ordor to complete the right and t.itle of the person so 
elected ot' appointed to the ofiice and th~ perquisit('s thereof. See Slaughter v. Dickinson, 
226 So.2d 97 (Fla. 1969), in which the court directed the Comptroller to issue &tiary and 
expense warrants to an elected state attorney eVtm though no formal commission W(lS 
ever issued to him by the Govemm" and cases cited. It hus also been held that an 
appointment or "nomination" by the GovernOl' of a porson to lUl appointive office in 
which confirmation by the Senate is not required is not complete and final until the 
formlll commission, sil,l'ned, soaled. and countersigned by the SeCI'etary of State, has been 
issued, in deciding the question of whether an incoming GovornOl' is bound by the 
appointmtlnts 01' "nominations" mnde by the outgoing Govet'l1ol'. SOl' State l'.~ reI. Shevin 
v. Pag". '250 So.2d 257 (FIn. 1971). Accord: Attorney General Opinion 071·1. 

Here, however, an entirely different question is presented; and, as noted above, tho 
Governor's written appointment of the circuit judge in question wns, in fact, completed 
by the issuance of a fOI'mal commission. Prior to assuming the duties of the office. the 
judge complied with all the requirenlonts pl'cscl'ibed by law as condition precedents to 
performing the duties of the office, including taking the oath required by the 
Constitution, s. 5(b), Art. II. State Canst.; and he performed those duties with public 
acquiescence without any questiQn huving been raised as to his authol'ity to do so and 
without the slightest appeal'atlce of a usurper. Thus, he was a de facto, if not (t de jure, . 
officer pending the issuance of the formal commission. Sl!e SawyN' if, State, 113 So. 736 
(Fla. 1927). and State e:r reI. Hawthorne v. Wiseheart. '28 So.2d 589. 593 (FIn. 1947). 

In: .the case involving Judge Wisehenrt, the court said that "I tlhere is no taillt attached 
to the fuct of being a de facto oUker," and that the only difference between a de jure and 
II de facto officer is that "one rests on right and the other rests on reputation." 28 So.2d 
at 593. And I know of no jlldici.al decision or opinion of this office in which the right of 
a de facto officer to compensation for performing duties which he was fully qualified to 
perfOI·m. except for the issuance of a formal commission. has been qUl'stioned-much less 
aenied. It may be that the Governor could direct the Sc('retal'Y of State to amend the 
formal commission of the circuit judge here in question to make it effective as of the 
effective date of the writtell appointment. However, aside from the doubtful propriety of 
answering that question in this response. it is unnecessary to do so in the context 
presented by your question "for paYl'oll pUl'poses." 
" For the reasons stated above, I have the view that the circuit judge in question, who 

duly qualified in ,\II respects to carl'Y out the duties of the office. is entitled to be 
compensated for services pel'formed under n wl'itten appointment from the Governor 
after the effective date of the appointment as stated therein, even though the issuance 
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of the formal commission was inadvertently delayed for 10 days following the effective 
date of the appointment. • 

076·26-January 29, 1976 

MINORS 

REMOVAL OF DISABILITY OF NONAGE-TREATMENT OF DReG 
ABUSE-DISABILITY NOT REMOVED TO ALLOW CONSENT TO 

OTHER MEDICAL TREATMENT 

To: Stuart Simon, Dade County Aflol'l!ey. ilrIiami 

Prepared by: Caroline C }VIlleller, Assistant Attol'lley General 

QUESTION: 

Do the provisions of s. 397.099, F. S., permit a minor who enters a drug 
abuse treatment and education center for purpoe:as of l'ehabiJitation to 
authorize medical treatment which may 01' may not be directly related to 
the minor's drug abuse problem? 

SUMMARY: 

Section 397.099, F. S., removes the disability of nonage of minors solely 
for the purpose of obtaining medical attention or treatment which is 
directly related to drug a~<se 01' dependency. Any other medical 
treatment requires parental consent, except for emergency medical care 
or treatment prescribed by s. '158.21, F. S., or except as may be otherwise 
provided by statute, e.g., s. 384.061(1), F. S. 

It is my conclusion that the disability of nonage of minors is removed by s. 397.099, 
F. S., solely for the purpose of obtaining medical attention 01' tr~atment which is directly 
related to drug abuse or dependency. Any other necessary medIcal treatment for minors 
is subject to the general rules requiring parental consent, except as may be otherwise 
prov:ded by statute, e.g., s. 384.061(1), F. S. Cf, s. '158.21, F. S., relating to emergency care 
or treatment of minors in certain circumstances and subject to the conditions therein 
prescribed. 

My research on this subject indicates that there have been no case;, construing s. 
397.099, F. S. It is thus necessary to look at the statute itself and determine the intent 
of the Legislature. Tyson v. Laniel', 156 So.2d 833 (Fla. 1963). Tt91egislative intent must 
be determined primurilv from the language of the statute. Vocell<l v. Knight Brothers 
Paper Com puny, 118 So·.2d 664 (1 D.C.A. Fla., 1963). 

The language of s. 397.099, F. S., provides that the disability of nonage of minors is 
removed "for the purpose of obtaining rehabilitative or medical treatment for drug abuse 
or dependency." It is clear from the language that the intent of the Legislature was to 
remove the disability of nonage of minors solely for the purpose of obtaining drug ubuse 
or dependency·related trcutment. 

In regard to intent, the title of Ch. 72-302, Laws of Florida, creating s. 397.099, F. S., 
declares that the legislative intent is "to provide minors with the capacity to consent to 
rehabilitative or medical treatment for drug abuse or dependency." The body of the act 
does not authorize or provide for any other kind of medical care OJ' treatment without 
prior parental consent. 

Moreover, the rule e:'Cpressio llnillS est exclllsio aZterills-express mention of one thing 
implies the exclusion of another-appears to up ply and rule out the removal of disability 
of nonage for any other pUl'po£e. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); State 
ex rei. Judicial QuuJifications Commission v. Rose, 286 So.2d 562 (Fla. 1973); Interlachen 
Lakes Estates, Inc. v. Snyder, 30,1 So.2d 433 (Fla. 1974). 

Thus, s. 397.099, F. S., removes the disability of nonage of minors solely for the 
purpose of obtaining drug abuse or dependency-related treatment. The question is then 
presented as to the scope of this treatment. The issue is whether "rehabilitative or 
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medical treatment for drug abuse or dependency" refers only to medical care or attention 
which is directly related to drug abuse treatrnent atld rehabilitation or whether it refers 
also to any medical attention or treatment which may become, 01' may be deemed to be, 
necessary during a process of drug abuse treatment and rehabilltation. 

Section 397.099, F. S., speaks of drug abuse or dependency-related treatment. The 
statute does not vest discretion in any person or treatment facility, nor does it fix any 
standards or conditions under which any discretion may be exercised 01' any other 
medical treatment for any other disease 01' bodily infirmity be administered or 
pt·escribed. Thus the treatment to which the minor consents under s. 397.099, F. S., must 
be directly related to drug abuse or dependency. 

Moreover, a statute is to be strictly construed when it is in derogation of the common 
law. Such a statute is not to be interpreted as displacing the common law any further 
than ie ":'pressiy declared. Bryan v. Landis, 142 So. 650 (Fla. 1932). As indicated in 
Volume 59 of American Jurisprudence Second, in the discussion on Parent and Child, s. 
15, the common law duty and right of making decillions regarding medical treatment for 
minors have traditionally been held by parents and guardians. Section 397.099, F. S., 
changes the common law to provide minors with the capacity to consent to rehabilitative 
01' medical treatment for drug abuse or dependency and, in effect, grants to the minor 
the right to make his own decision as to whether he will seek such drug abuse treatment. 
The drug abuse or dependency.related treatment he obtains with his own consent should 
be strictly interpreted to mean direct medical treatment for drug abuse or dependency 
and not nny and all medical attention 01' treatment which may become, 01' may be deemed 
to be, necessary during a process of drug abuse treatment 01' rehabilitation. 

076-27-January 29, 1976 

PUBLIC FUNDS 

STATE ATTORNEY :MAY SPONSOR EDUCATIONAL TELEVISION 
PROGRAM RELATING TO CONSTJMER PROTECTION 

To: J. H. GllCI'1:V, E.tCCllltt'c Dir(!ctor, Judicial Admillistratit·(! Commission. Tallahass(!IJ 

Prepared by: Stephen V. Rosin, Assistant .. WonH'Y Gellf!ral 

QUESTION: 

May a state attorney use state appropl'iated funds budgeted to 
underwrite the cost of an educational television program entitled 
"Consume~' Survival Kit"? 

SUMMARY: 

The state attorney has been delegated considerable consumer 
protet'tion responsibilities, both expressed and implied, which would 
authorize the state attorney's ofIice to expend funds from his general 
operations appropriation to underwrite the cost of an educational 
television progt'am entitled "Consumer Survival Kit." 

Section l(c), Art. VII, State Con st., prohibits all expenditures from state funds except 
those made in pursuance of appropriations made by law, the legislative power to 
appropriate state funds for state purposes being exercised only through duly enacted 
statutes. Attorney General Opinions 057-150, 068·12, and 071·28. Moreover, as expressed 
in AGO 071·28: 

To perform any function for the state or to expend any moneys belonging to the 
state, the officer seeking to perform such function 01' to incur such obligation 
against the moneys of the state must find and point to a constitutional 01' 
statutory provision so authorizing him to do. 
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The statutory authorization for expenditure of appropriated funds to carry out a 
statutory purpose may be expressed or implied. In Molwin Investment Co. v. Turner, et 
0./., 167 So. 33 (Fla. 1936), the Florida Supreme Court held a county commission could 
expend public funds to hire auditors, as this action's authorization could be implied from 
the commission's statutory duties and responsibilities: 

The general and specific statutory powers of county commissioners as the 
genernl administrative and physical officers of the county are sufficient to 
support implied authority in the county commissioners to employ auditors for 
reasonable compensation to audit the books, records and accounts of county fee 
officers; that being a county purpose, and the county commissioners being 
constitutional officers. [167 So. at 34.] 

This general principle is also discussed in In rC! Advisory Opinion to the Gove1'l1or, 60 
So.2d 285 (Fla. 1952), and Peters V. Hanson, 157 So.2d 103 (2 D.C.A. I·'la., 1963); 

It is the well settled rule in this state that if a statute imposes the duty upon a 
public officer to accomplish a stated governmental purpose, it also confers by 
implication every particular power necessary 01' propel' for complete exercise 
01' performance of the duty, that is not in violation of law or public policy. [157 
So.2d at 105.] 

Implied powers, however, cannot be too far removed from the actual statutory 
authority. In Florida Development Commission v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 
1969), cC!rt. denied, 237 So.2d 530 (Fla. 1970), the court held the Florida Development 
Commission could not expend public funds for a television broadcast 011 public television. 
The court found that Ch. 288, F. S., did not grant, either expressly or by implication, the 
commission authority to inject itself into the public school system of the state through a 
television program entitled "Education in Florida, A Perspective of Tomorrow." Chapter 
288, "Commercial Development and Capital Improvements," was enacted to plan and to 
develop new businesses and business opportunities in the state. Section 288.03. 

For the state attorney to expend public funds to underwrite the cost of a consumer 
protection educational television program, there must be constitutional or legislative 
authorization either expressed or implied for the state attorney to underwrite the 
program and the lawful appropriation therefor. If the funds for such a program are 
coming from the state attorney's office's general operating funds which were 
appropriated to his office, then a lawful appropriation would have occurred. 

With regard to the constitutional 01' legislative authorization for the state attorney to 
conduct the progrum, a review of Florida's consumer protection statutes involving duties 
of the state attorneys' offices is necessary. In s. 83.73, F. S., the Legislature has imposed 
enforcement responsibilities upon the state attorneys' offices to enforce the consumer 
protection provisions vf Florida's mobile home park law. In Part II, Ch. 501, F. S., the 
state's major consumer protection statute, the Legislature has designated state attorneys' 
offices as enforcing autborities to rid the marketplace of unfair and deceptive trade 
practices. Attomcy Geneml Opinion 073·459. In s. 559.78', F. S., state attorneys are given 
authority to enforce certain provisions of the Consumer Collection Practices Act, and in 
s. 917.561, F. S., the state attolT.cyS; are delegated with the responsibility of enforcing the 
state's deceptive advertising laws. There can be little doubt the Legislature has mandated 
the slate attorney as one of the chief consumer protectors in the State of Florida. In order 
to carry out his mandated duties, the state attomey can use his expressed statutory 
powers such as injunctive relief and cease (ind desist orders and he may use his implied 
powers such as educating consumers on what they can do to protect themselves in the 
marketplace. Therefore, since the Legislature has appropriated funds to the state 
attorneys' offices to carry out their duties and one of their duties is consumer protection, 
it seems clear that the state attorney can exercise his discretion to use appropriated 
funds for consumer protection educational programs. 

Having thus determined that the state attorney has been delegated certain expressed 
and implied powers by the Legislature in the area of consumer protection, the state 
attorney may exercise his discretion to expend funds from the general operations 
appropriation to underwrite the cost of an educational consumer protection television 
program. 
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076-28-January 30, 1976 

REGULATION OF PROFESSIONS 

LICENSE FEE EARNED WHEN LICENSE ISStJED
PRO RATA ltEFUND NOT AUTHORIZED 

To: Dorothy W: Glisson, Secretary, Department of Professional and Occupational 
Regulation. Tallahassee 

Prepared by: Barl:\, Silber. Assistant Attorney General 

QUESTIONS: 

1. Is the State Board of Cosmetology required to collect the $10 fee for 
the issuance of a certificate of l'egistration to pmctice cosmetology as a 
master cosmetologist as provided for under s. 477.17(1)(0, F. S., from a 
person who holds a valid unexpired cosmetologist license at the time he 
becomes qualified to receive 3 certificate of registration as a master 
cosmetologist under s. 477.06(1)(c) 01' (0, F. S.? 

2. If such person under the circumstances referred to above is 
required to pay the $10 issuance fee for "upgrading" his license, is he to 
be given any credit towards such fee for the unexpired portion of his 
existing unexpired cosmetologist license which he would presently be 
holding? 

SUMMARY; 

Section 477.17(l){f), F. S., l'equires the State Board of Cosmetology to 
collect the $10 fee for issuance of certificates of registration to practice 
cosmetology as master cosmetologists from those persons holding active 
unexph'ed cosmetologist certificates regardless of whether they qualify 
for certification 3S master cosmetologists pursuant to s. 477.06(1)(c) 01' (0, 
F. S., and the board is without authority to credit to those cosmetologists 
receiving certification as master cosmetologists any portion of the fee 
previously submitted for registration as cosmetologists pursuant to s. 
477.17(1)(m), F. S. 

Section 477.06, F. S., sets out, among other things. the requirements and qualifications 
that a practicing cosmetologist must meet in order to HPply for a certificate of 
registration as a master cosmetologist. A licensed cosmetologist is offered two options in 
obtaining the master cosmetologist certification. Section 477.06(1)(c) provides that a 
cosmetologist: 

[wJho has practiced as a rcgistel'ed cosmetologist for a period of not less than 
24 nor more than 36 months under the immediate supervision of a registered 
master cosmetologist, and in a salon in which a majority of the practices of 
cosmetology Hl'e engaged in; 

and who files an application for certificHtion as a master cosmetologist within the 36· 
month period may be considered for such certification. 

Additiol1Hlly. s. 477.06(1)(f), F. S .• provides: 

... thHt as an Hlternative to the procedul'e set forth in this section, any 
person who has practiced as a cosmetologist for a period of not less than 12 
months under the immediate supervision of H registered cosmetologist is 
qualified to receive a certificate of registration to Pl'ucti(f' cosmetology as a 
master cosmetologist upon passing a satisfactory pructical examination 
conducted by the board to determine his or her fitness to practice 
cosmetology .... 

Section 477.17(1)(f), F. S., provides that the fee for the issuance of u certificate of 
registratioll to practice cosmetology as a master cosmetologist shall be $10. 
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Both s. 477.06(l)(c) and s. 477.06(1)(f), supra, expressly require that an applicant for 
certification as a registered master cosmetologist must be a practicing cosmetologist for 
a minimum specified time prior to seeking such certification as a master cosmetolob>ist. 
Certification bv the board as a cosmetologist pursuant to s. 477.07, F. S., is required in 
order for a pei'son to lawfully be practieing cosmetology as a cosmetologist in this state. 
The language and intent of the Legislature, as expressed in s. 477.17(1)(£), is clearly to 
require that all rosmetologists who meet the qualifications set ont in s. 477.06(1)(c) and 
(0 for certification by the board as master cosmetologists shall pay the fee of $10 each to 
the board for issuance of their certificates of registration to practice cosmetology as 
master cosmetologists. The primary guide to statutory interpretation is to determine the 
purpose of the Legislature, to ascertuin the legislative will, und to curry thut intent into 
effect to the fullest degree. Tyson y' Lunier, 156 So.2d 833 (Fla. 1963); Bill Smith, Inc. v. 
Cox. 166 So.2d 497 (Flu. App. 1964); Gracie v. Deming. 213 So.2d 294 (Fla. App. 1968); III 
re Estate of Jencott, 186 So.2d 80 (Fla. App. 1966). Where the language of a statute is 
plain and unambiguous and conveys a clear and definite meaning, the plain and obvious 
provisions must control. Ryder Truck Rental, Inc. v. Bryant, 170 So.2d 822 (Fla. 1964); 
State v. Stu leI', 122 So.2d 1 (Fla. 1960>; Phil's Yellow Taxi Co. v. Carter, 134 So.2d 230 
(Fla. 1961). If the language of the statute is clear and admits of only one meaning. the 
Legislature should be held to have intended what it has plainly expressed. Ervin v. 
Peninsular Tel. Co., 53 So.2d 647 (Fla. 19511; Ross v. Gore, 48 So.2d 412 (Fla. 1950); 
Armistead v. State, 41 So.2d 879 (Fla. 1949). 

Y\Jur first question is therefore answered in the affirmative. 
The fce for the renewal of certificates of registration to practice cosmetology as 

;cosmetologists is provided for in s. 477.17(1)(m), F. S. In accord with s. 477.21, F. S., such 
. money~ are deposited and expended pursuant to the provisions of s. 215.37, F. S., as 
, amended by Ch. 75·201, Laws of Florida. No provisic of Ch. '177, F. S., authorizes the 

board to credit a portion of an unexpired certificate of registration fee toward the 
statutorily established fee required to be submitted for issuance of a certificate of 
registration for another designation of competence within the chapter. 

When a registrant submits his application for renewal, accompanied by the statutory 
fec, and the board initiates its procedures whereby the renewal certificate is processed 
and subsequently issued, the statutory fee is thereby earned and due, and, aosent any 
statutory directive to the contrary, the board is without authority to refund or otherwise 
credit the registrant for any unused portion of the certificate on a pro rata time basis or 
otherwise. See AGO 075·293. It is a well·known principle of law that administrative 
bodie" have no common law powers; they are creatures of the Legislature and what 
powers they have are limited to the statutes that create them. State ex rel. Greenberg v. 
Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 19741, cC!rt. dismissed, 300 
So.2d 900; City of Cape Coral v. GAC. Utilities, Inc., of Florida, 281 So.2d 493 (Fla. 1973); 
Florida Industdal Commission v. National Trucking Company. 107 So.2d 397 (1 D.C.A. 
Fla., 1958); St. Regis Paper Co. v. State of Florida, Florida Air and Water Pollution 
Control Commission, 237 So.2d 797 (1 D.C.A. Fla., 197m. If there is t'easonable doubt as 
to the lawful existence of a particular fower which is being exercised by an 
administrative agency. the further exercise 0 . the power should be arrested. State ex rel. 
GrNmbcl'g, supra; State v. Atlantic Coast Line Railroad Company, 47 So. 969 (Fla. 1908). 
An administrative agency's powers. duties. and authority are those lind only those 
conferred expressly 01' ifUpliedly.by statute of the state. City of Cape Coral, supra; State 
ex rei. Burl' v. Jacksonville Term1l1ul Co., 71 So. 474 (Fla. 1916); Cit\' on Vest Palm Beach 
v. Florida Pllblic Service Commission, 223 So.2d 322 (Fla. 1969); Southern Gulf Utilities, 
Inc. v. Mason, 166 So.2d 138 (Fla. 196·1). 

Your second question is therefore answered in the negative. 
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076·29-January 30, 1976 

PROPERTY APPRAISERS 

DISTRIBUTION OF COMMISSION MADE UNDER LAW IN EFFECT 
WHEN COMMISSION EARNED RATHER THAN LAW IN 

EFFECT WHEN MONEY RECEIVED 

To: Robert Lee Shapiro. Attarney far Palm Beach Caunty Property Appraiser. Palm Beach 

Prepared by: Zallie kL Maynard. Assistant Attorney General and Charles R. Denman, 
Legal Intern 

QUESTION: 

Should property appl'aisers' commissions earned in 1970 and due and 
payable under court order for the 1970 tax year be distributed pursuant 
to s. 145.12(4), F. S. 1969, 01' should they be distributed under s. 21S.36(2}, 
F. S. (1974 Supp.), which was in effect when the commissions were 
actually paid to the pl'operty appraiser? 

SUMMARY: 

Pl'operty appraisers' excess commissions earned in 1970 and due and 
payalile under court order for the 1970 tax year but not actually paid 
over to him until 1974 should be distributed pursuant to s. 145.12(4), F. S. 
1969, in effect at the time such commissions accrued and became earned 
and due and payable. 

I assume that the taxes for the 1970 tax year for assessment of which the commissions 
are due were actually levied, collected. and received by the school board, as the litigation 
to which you refer was between the school board of Palm Beach County and the property 
appraiser. School Board of Palm Beach County v. Reid. 304 So.2d 155 (4 D.C.A. Fla., 
1974). You have informed me that the entire amount awarded pursuant to judgment in 
that case represented commissions due for the period January 1 through June 30, 1970. 
You have further informed me that the appraiser had received the maximum salary 
amount possible for that period prior to entry of this judgment and that the judgment 
pertains only to excess commissions or office funds. Therefore, the purpose of your 
question is only to seek guidance as to the proper distribution of those excess moneys. 

The subject excess commissions should in my opinion be distributed under the 
provisions of s. 145.12(4), F. S. 1969, in effect at the time the commissions accl'ued and 
became earned and due. It should be pointed out that since the subject commissions 
represent commissions fol' only the first half of the tax year 1970, no iSl:1ue is raised as to 
the change in the method of billing of appraisers' cOlllmissions (i.e. billing' the county 
rather than the school board) which OCCUlTed during 1970. 

In the case of Saint Lucie County v. Nobles, 5 So.2d 855 (Fla. 1942), rehearing denied, 
the Florida Supreme Court affirmed the lower court order which read \1\ pertinent part: 

. . . [TJhe Court is of the opinion that ... the Tax Collector's commission fOl' 
taxes collected by him in the year 1936, but which commissions were not 
actually received by said Tax Collector from the various bodies for which he 
collected said taxes until sometime dul'ing 1937, should be charged against said 
Tax Collector's income for the year 1936 rather than against said Tax 
Collector's income for the year 1937. 

The tax collector's 1936 income was accordingly charged against the commissions 
earned that year but received the following year. It would seem reasonable to conclude, 
in the absence of specific contrar1legislative provision, that any mOlleys received at a 
later time after being "earned' during previous fiscal period should be treated 
according to the law und related facts exbtnt as of the time f!arned. 

These moneys were earned and due in 1970. Under the law in effect at that time. there 
would exist an accrued obligution whereby these moneys were committed to the school 
district and the county general fund ill their respective proportionate shures. The fact 
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that the Legislature passed a law [so 2Hl.36(2), F. S.] in 1974 which changed the 
distribution procedure should, under these circumstances, have no effect upon the later 
disbursement of funds earned during a prior period. Accord: Attorney General Opinions 
074·188 and 071·353, citing Okalo08a County v. Okaloosa County School Board. 250 So.2d 
295 (1 D.C.A. Fla., 1971). This is particularly true in light of the commonly accepted rule 
of construction that legislation will not be applied retroactively unless such intent is 
clearly stated in the law. State e): ret. Bayless v. Lee. 23 So.2d 575. 576 <Fla. 1945). No 
such intent as to retrospective effect appears from the terms of s. 218.36(2). F. S. Cf, 
Crooks v. State ex ret. Pierce. 194 So. 237, 240 (Fla. 1940); rehearing denied (Fla. 1940). 

It is therefore my opinion that the money should be distributed in accordance with s. 
145.12(4), SIlPI'CI, which was in effect in 1970. The distribution should be calculated as if 
these commissions had been paid when due in 1970. This may possibly require a complete 
recomputation of all 1970 distributions of excess commissions or office funds. 

076·30-January 30, 1976 

TAXATION 

MUNICIPAL OCCUPATIONAL LICENSE-WHEN TAX MAY BE 
IMPOSED ON PERSON NOT MAINTAINING PERMANENT 

OR BRANCH OFFICE 

To: Robert A. Andreu. City Attorney, St, Augustine 

Prepared by: Stephen E. Mitchell, Assistant Attorney General. and Dal'id Slaughter. 
Legal intel'll 

(tuESTION: 

May a municipality require, under s. 166.221, F. S., an occupational 
license from a person who does not maintain a permanent business 
location 01' branch office within the municipality, notwithstanding s. 
205.042, F. S.? 

SUMMARY: 

A regulatory license fee imposed under the municipal police power 
pursuant to s. 166.221, F. S., does not fall within the purview of eh. 205, 
F. S., and the municipality may levy the regulatory fee on a person who 
does not maintain a permanent business location 01' branch office within 
the municipality. Whether a license fee meets the requirements necessary 
to be considered a l'eguiatol'Y fee is an issue of fact to ultimately be 
determined by the judiciary. 

Your question is answered in the affirmative for the reasons hereinafter set forth. 
Preliminarily, it should be noted that occupational licenses may be imposed under 

either the police power or the taxing power of a mUnicipality. Section 166.221, F. S .• 
relates solely to the municipal police power to regulate businesses. That section provides: 

A municipality may levy reasonable business. professional, and occupational 
rC'gllla.lOf:V fees, commensurate with the cost of the regulatory activity, 
including consumeI' protection. on such classes of businesses, professions and 
occupations, the regulation of which has not been preempted by the state or a 
county pursuant to a county charter. (Emphasis supplied.) 

Chapter 205. F, S., the Local Occupational License Tax Act. specifically recognizes the 
revenue nature of the occupationailicenses authorized therein distinguishing them from 
regulator), licenses, Section 205.022(1) provides: 

(1) "Local occupational license" means the method by which a local 
governing authority grants the privilege of engaging in 01' managing any 
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business, profession, or occupation within its jurisdiction. It shall not mean any 
fees or licenses paid to any board, commission, or officer for permits, 
registration, examination, or inspection. Unless otherwise providcd by law. these 
are deemed to be regulatory and in addition to. and not in lieu of, any local 
occupational license imposed under the provisions of this chapter. (Emphasis 
supplied.) 

In AGO 074·21, I concluded that a regulatory license fee, enacted pursuant to municipal 
police powers, is not within the purview of Ch. 205, F. S. 

The main judicial delineation between a "regulatory fee" and a "license tax" 
appears to be the regulatory fee requirement that some standards for 
regulation and control of the registrant, subsequent to the payment of the fee, 
be provided. If the applicant is merely required to pay a fee and by payment 
acquires the right to carryon an occupation, without any further conditions, 
the pecuniary extraction is generally considered a license tax. Tamiami Trail 
Tours, Inc. v. City of Orlando, 120 So.2d 170 (Fla. 1960). The judiciary has also 
required the regulatory fee to be reasonably commensurate with the actual 
expense of issuing the regulatory license and the cost of regulation. See Atkins 
v. Phillips, 8 So. 429 (Fla. 1890); 21 Fla. JUl'. License and License Ta.1:es s. 9; 23 
Fla. JUl'. Municipal Corporations ss. 129 et seq. 

The activity or vocation subject to regulation must first be affected with a public interest 
and then regulated in a manner reasonably necessary to preserve the public interest 
based on: 

JWlhether it [ordinance] has a rational relation to the public health, morals, 
s ety or general welfare and is reasonably designed to correct a condition 
adversely affecting the public good. City of Miami v. Kayfetz. 92 So.2d 798, 801 
(1957). 

See also Maxwell v. City of Miami, 100 So. 147 (Fla. 1924); City of Miami v. Shell's Super 
Store, 50 So.2d 883 (Fla. 1951). 

Although this office must leave the factual determination of whether a particular 
extraction is a regulatory fee or a license tax to the judiciary. I can conclude that where 
said extraction meets the regulatory fee definition, s. 166.221, F. S., authorizes a 
municipality to levy the "fee" upon a person who does not maintain a permanent 
business location or branch office within the municipality as required by s. 205.042, F. S., 
for a municipality to impose an occupational license tax for revenue purposes. 

076-31-February 6, 1976 

MARRIAGE LICENSE 

NOT REQUIRED TO BE ISSUED TO APPLICANTS OF SAME SEX 

To: Fred W: Baggett. General Counsel, Florida Association of Court Clerl~s. Tallahassee 

Prepared by: Martin S. Friedman, Assistant Attomey General 

QUESTION: 

May two individuals of the same sex validly apply for a marriage 
license, and is the clerk of the circuit court required to accept such an 
application and thereafter issue a license? 

SUMMARY: 

Two individuals of the same sex may not validly apply for a mar"\age 
license; therefore, the clerk of the circuit court is not required to accept 
such an application and thereafter issue a license. 
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Subject to constitutional limitations, the state has exclusive dominion over the legal 
institution of marriage, and the state alone has the prerogative of creating and 
overseeing the institution. See Light v. Meginniss, 22 So.2d 455 (Fla. 1945). Chapter 741, 
F. S. (1974 Supp.), which governs marriages in Florida, requires the county court judge 
or clerk of the circuit court to issue a marriage license, upon application, if there appetu's 
to be no impediment to the marriage, s. 741.01. Notwithstanding the fact that the law 
relating to marriages uses neuter terms, I am of the opinion that it does not contemplate 
"marriage" between persons of the same sex. 

Three reported decisions exist in the United States which have confronted this 
particular question. Singer v. Hara, 11 Wash.App. :247, 522 P.2d 1187 (1974); Jones v. 
Hallahan, 501 S.W.2d 588, 63 A.L.R.3d 1195 (Ky.Ct.App. 1973); and Bakel' v. Nelson, 291 
Minn. 310, 191 N.w.2d 185 (1971), appeal dism'd, 409 U.S. 810 (1972). Each case is in 
accord with the opinion expressed herein. 

In absence of a statutory definition, words should be construed in their plain und 
ordinary sense. Pederson v. Green, 105 So.2d 1 <Fla. 1958). Webster's New International 
Dictionary, Second Edition, defmes marriage as follows: 

A state of being married. or being united to a person 01' pel'sons of the 
opposite sex as husband or wife; also, the mutual relation of husband and wife; 
wedlock; abstractly, the institution whereby men and women are joined in a 
special kind of Hocial and legal dependence, for the purpose of founding and 
maintaining a family. 

Black's Law Dictionary, Fourth Edition. defines marriage as: 

The civil status, condition or relation of one man and one woman united in 
law for life, for the discharge to each other and the community of the duties 
legally incumbent upon those whose association is founded on the distinction of 
sex. 

In B v. B, 78 Misc.2d 112, 355 N.Y.S.2d 712 (1974), and Anonymous v. Anonymous, 67 
Misc.2d 982, 325 N.Y,S.2d '199 (1971), citing 52 Am. Jur.2d .'vlarriages s. 1, the courts 
stated that a marriage is and always has been a contract between a man and a woman. 
In Jones v. Hallahan, supra, the court stated: 

Marriage was a custom long before the state commenced to issue licenses for 
that purpose. For a time the records of marriage were kept by the church. Some 
states even now recognize a common-law marriage which has neither the 
benefit of license nor clergy. In all cases, however, mauiage has always been 
considered as the union of a man and a woman and we have been presented 
with no authority to the contrary. 

It appears to us that appellants are prevented from marrying, not by the 
statutes of Kentucky or the refusal of the County Court Clerk of Jefferson 
County to issue them a license, but rather by their own incapability of entering 
into a marriage as that term is defined. 

A license to enter into a status or a relationship which the parties are 
incapable of achieving is a nullity. If the appellants had concealed from the 
clerK the fact that they were of the same sex and he had issued a license to 
them and a ceremony had been performed, the resulting relationship would not 
constitute a marriage. 

The Vnited States Supreme Court in dismissing the appeal in Bakel' v. Neison, supra, 
for want of substantial federal question, in effect ruled that the prohibition against 
persons of the same sex marrying does not constitute a cognizable claim under either the 
First, Eighth, ~inth, 01' Fourteenth Amendments to the United States Constitution. 

It is interesting to note that in Singer v. Hara, supra, the court considered the effect 
of the state's equal rights amendment on this question. The amendment is substantially 
similar to the ERA now before the states f01' ratification. Prior to its passage, the 
opponents of the state's ERA argued that such an amendment would legalize homosexual 
marriages. In ruling that ratification of the ERA does not legalize homosexual marriages, 
the court noted that the primary purpose of the ERA is to overcome discriminator)' legal 
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treatment as between men and women "on account of sex." The court further stated that 
Jaws which differentiate between the sexes are permissible so Jong as they are based upon 
the unique physic..,l characteristics of a I?al'ticular sex rather than a person's membership 
in a particular sex pel' se. Laws 01' policies prohibiting homosexual marriages are eleal'ly 
based upon the formel' principle. . 

Your question i~ answered ill the negative. 

076-32-February 6, 1976 

MENTAL COMPETENCE 

FI:-';DING OF I~CorvIPETE~CE TO STAXD TRIAL XOT 
EQtTIVALEX'l' TO ADJUDICATIOX OF 1<IENTAL INCOMPETENCE 

To: William d. Pugr. Sl'c·l'e/Cll'v. Departml'nt of Health and Relwbilitcltil'C S('I't'iees, 
T(jll(Jhc/II.~('e • 

Prepared by: Ifal/ac(' E. Allbritton, Assistant Attorney General 

QUESTIONS: 

1. Is a court declaration of insanity and mental incompetElIlcy at the 
time of trial pursuant to Rule 3.210{a), Florida Rules of Criminal 
Procedure, the equivalent of an adjudication of mental incompetency 
umler s. 744.3101, F. S.? 

2. Does an incompetent under Rule 3.210, Cl'PR, suffer the legal 
disabilities referred to in s. 744.3101(8), F. S.? 

SUMMARY: 

A court declaration of mental incompetency to stand trial pursuant to 
Rule 3.210(11), CrPR, is not the equivalent of an adjudicatioll of mental 
incompetency under s. 744.3101, F. S. A person found incompetent under 
Rule 3.210 does not as a result of such finding of incompetency suffer the 
legal disabilities l'efel'red to ill s. 744.3101(8). 

Your questions arc answered in the negative. Rule 3.210((1), CrPR. is the procedurul 
vehicle fOl' determining mental competenc\, to stand trial on a cl'imiMI charge, The rule 
wns pl'ollluIgnt(>d by the Florida Supl'eme 'COtll't in the exercise of its rulemaking power 
under the Florida Com;titution. Section 2(al. Art. V. State Const. Section 74'1.3101, r'. S., 
i8 substantive law enacted by the Legislature. A person adjudicated mentally 
incompetent undel' this stat\\te suffers the legal disabilities l'efe1'l'ed to in s. 744.3101(8l. 

In my opinion, s. 744.3101, supra, establishes thEl exclusive statutory method for a 
declaration of incompetency. Admittedl\'. a circuit judge may declare a persoll mentally 
incompetent to stand trial on a criminal charge pursuant to Rule :l.210(al, CrPR. This is 
n pl'occdul'ttl motter. However, n c:ircuitjud~e may not make t\ stibsttmtive detet'mil1ntto\l 
of incompetency except pursuunt to the eXlsthlg statutory scheme. This is so because s. 
2(a), Art. V, State Const., grants the Supreme Court authority to promulgate rules 
gov(>l'l1ing procedul'al mattet·s. But it is emphaSized that the enactment of substantive 
law remains within the eXclusive province of the Legislature. As the Supreme Court suid 
in State v. Gal'cia, 229 So.2d 236 (Fla. 1969): "The rules adopted by the Supreme COUl't 
arc limited to matters of procedul'e. fol' a rule cannot abrogate 01' modify substantive 
law." Sc>e also Benyal'd v. Waillwdght. 322 So.2d 473 (Fla. 1975): cf. Swan v. State. 322 
So.2d 485. 489 (Fla. 1975l. Thus. to hold that our Supreme Court, through its l'ulemakillg 
power, could establish an alternate method for the determination of mental competency 
would constitute an invasion of the legislative function prohibited under the doctrine of 
separation of powers of the state government. Section 3, Art. II, State Const.; Benyat'd v. 
Wainw!'ight, supra. 

It is my firm opinion that the question of a person's mental competency is a substantive 
matter except in the context of a criminal trial. Therefore. any substantive determination 
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of mental competencv must be in accord with s. 744.3101, supra, for the resultant 
disabilities of s. 744.:3101(8) to be presumed. It follows that [\ person found mentally 
incompetent to sland trial under the provisions of Rule 3.210, CrPR, does 110t as a result 
of such finding of hicompetency suffer the same legal disabilities inherent in an 
I.IdjudicutiOll under s. 744.3101. 

076-33-February 11, 1976 

HOHSERACING 

STATE MAY NOT REQUIRE PERMITHOLDER TO CONDUCT 
RACE MEETING FOR LONGER PERIOD THAN 

PERMITHOLDER REQUESTS 

To: A, L. Balm', EX('C'l/tit'c Dil'('ctol', Dcpartment of Business Re/flliaticm. Tallalwss('c 

PreparC'd by: ,Tames D. Whi:;enand, Deputy Attorney (lel/C'ml 

QUESTION: 

Is the Board of Business Regulation authorized by ss. 20.16 and 550.,11-
550.46, F. S., to mandate Calder Race Course, Inc., a full season of 120 
racing days for the 1976 summer thoroughbred season when Calder has 
applied for pel'mission to race only 106 days and has contended that the 
board is without power to award more days? 

SUMMARY: 

The Board of Business Regulation lacks the authority to mandate a 
p('rmitholder that has applied for a l06-day summer thoroughbred racing 
Season pursuant to s. 550.43, F. S., to conduct a 120-day summer 
thoroughbred rucing senson. 

According to the facts submitted, a pm'i-mutuel permitholder that conducts summer 
thoroughbred horscracing has applied, due to ('conomic reasons, for a lOG-day summer 
racing meet rather than the full season of 120 days. The State of Florida receives, based 
upon past t'evenue collections, approximately $54,000 per dav in state revenue from the 
track's operation. No other track is presently authorized to conduct a summer 
thoroughbred racing meet. 

Section 550,41, F.· S., authorizes a summer thoroughbred horseracing period: 

Such new permitholdet' within the area shall be permitted, dut'ing the period 
beginning on May 6 and ending 011 or before November 12 of each year, to 
conduct rin additional 120 days of ... racing ... upon dates allocated to it by 
the Boat'd of Business Regulation .... (Emphasis supplied.) 

See :\1iami Bench Jockey Club, Inc. v. State ex reI. Willis, 227 So.2d 96 (1 D.C.A. Fla., 
1969), Additional charitv and scholarship days nre authorized to be approved by the 
board pursuant to s. 550,41(4)-(8). Sections 20.16(5), 550.011, and 550,41, F. S., grant the 
board t'l<clusive authority to "heal' and approve the dates for racing" and, in this 
instllnce, the Division of Pari-Mutuel Wagering shall issue, on or before March I, a 
license authorizing the permit holder to conduct a summer thoroughbred racing season. 
Sections 20.16 and 550.43, F. S.; Hialeah Race Course, Inc. v. Board of Business 
Regulation, 270 So.2d 366 (Fin. 19721. 

A h'uck "desirill/f to conduct summer thoroughbred racing may file in writing with the 
Board of Business Regulntion its npplication for permission to conduct a thoroughbred 
horse race meeting for a period not to exceed 120 days .... " (Emphasis supplied.) 
Section 550,43, F. S. Once this applicntion for dates has been received, the board may 
exercise its discretion to approve the dates. Section 550.45, F. S., {p:ants the board 
nuthority to allocate Or assign to another approved track any dates "which have not been 
applied for" and to reallocate or reassign to another approved track any dates or days 
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thnt IUlv(' been "abandoned, surl'c'ndered, or will not he used for uny 1'('ason whatsoever." 
Also, tIll' statute' expressly l'\tales that thl' failure of a track Lo apply fOl' dates in OIl!' year 
will not Pl't'clu(il' lIll application ill SUbSNjUellt yt'OI'H, 

A VCIT simillll' issue was pn'st'llted in Stute ('.I; I'cl. Bi~('uyne Kennel Club v, Stdll, 178 
So. 1:32 (}?lu. 19:38). unde'!' II stalutt' that "permitted" HO days of greyhound I'Ucing ut n 
tl'nclc Biscl.\~·nc, due to financial inubility. contended that it could not Opl'l'atl' n full \l0· 
day beaHon, Ilnd the Court approved a Hhol'tm' season: "It is optional with it (tl'aekl to mc(' 
till' 72 days 01' 90 days if it Hll deHires." 178 So, nt 1:17. 

Approval of t'llal'ity and Ilcholnrship dntes punmunt to Rtatutes which l'('quil'e the 
p('I'mitholdel' to apply and to agree to conduct duteR presents an (lnn]og-ous situation. Tn 
Stat(> £'.1.' l'el. GulfHtl'eum Park Hacing' ASHociation v, FIOl'ida State Racing Commission, 70 
So.2d :375 (Fin. H>5:3), till' I'om't ('ont'luded to place the discretion in the track o!' 
pl'j'mi tholdl'l': 

It (tIll' date) is done llpon npplicntion and ugl'eemlmt by any truck and donation 
of tlll' profits is pel'nlissiw or volu!)tary rather than mandatory, The lung-uago 
of t\w l:ltntute is permissive, there is nothing compulsory about the t'xtl'll day's 
rnring'. 170 So.2d at 379.1 

Section 5£iOA:i, F. S,. similarly Htates that a permithoJder "may file" lin application to 
('onduct SUlllml'1' thol'oughbred l't\dng "fo!' 1\ period not to l'XCC'Pc! 120 (lays." Thc exprcss 
dbcrNionnry terms of this statuto authorize the pN'mitholdl'l' to apply f()I' allY number 
of (la~'s I(>ss than 121 and t'I'catt' no fltatutory duty to aPJll~' fOl' 01' ('ondUl't a full 120·duy 
l:lt'asOI1. 

TIl(! sugg('stion that a pal'i.mutlwl pl'l'mit cal'1'il'~ with it thl' concuJ'rent obligation to 
l'nhant'l~ stute l'Pv{mm' has bl'en l'£'('og'nized by the judiciul'Y, but not in a dute assigl1lnt'l1t 
or pcrmit rt'vocation (11' t'tlspl'n::;ioll situation, and tlw p(>rmit i::; judiciully considel'E~d to 
btl a meN' 1iC'l'l1S{', not a franchise. Gulfstl'c'am Park Haring Associ uti 011. Illc. v, BOIll'd of 
Bm;inc's:-; Regulation, :nH Ho.2d 458 (1 D.C.A, Fla., 1975) I'el't, d('lIied 323 So.2d 290 (Flu. 
W75)j WCHt Flagk'j' AHsoC'iatiol1. r,tel. v. Board of' Busines:-; Hegulation. 241 So.2d :369, :376 
IFla. 197m; Wilson v, Satldstl'om. 317 So.2d 7a2 (Fla. 19751; Hialeah Racl'coul'!le. Inc. v. 
Gulf:-;tream Park Ral'illfr AS:4o<'intion, (Fla. 19(1); Hubc:l v. We!:>t Va. Hacing Commission. 
fila 1".2<12,13 (·1 Cit'. 1H751. The statl"s goal of maximizing production of tax revenue was 
implicitlv l'l'('og'niz(:d in C'aldt'r Hacc Course. Inc, v. Bourd of Businolls Heguhttion. 319 
Ho.2d (17' (1 D.C.A. Fla., IH75). In CalcIc!'. the comt found thnt til<' absence of state revellue 
fhlln u pllri·mutm·1 hold(>r fot' a 9·dny pcriod constituted u sufficient fltute interest to 
Jll'mnj~t' (!nWl'gen{'y board uction in r(!ns~igning l'oncurrent dates fo!' the Wellt Flagler 
Cln·yhound Tl'ack and til(' (,aIdcr Hace ('oUl'lle. 

AH per:luasive as tIll' fltate !'t'venue collection inter('st may be, the Legislature hilS 
couched the !itutute in pel'l11i~sivc ()t· discretiotmry tel'n\!I. Absent furthm' judicial or 
legishttive elul'ification, the Board of Businc!!s Rc~;ulati(ll1 may not mandate that a 
pCl'mitholdel' conduct l\ 120·day summer thoroughbred I'acing season pUI'f;l\ant to s. 
550.43. F. S., if tl1(> pel'mitholdel' hus applied for It'SS than thut number. Stale (w 1'e/. 
A~sodntcd Outdoor (,Iub~ v. Lechno!', 197 80.2d 512 tFla. W67). This (\{>termination does 
not, howevt'l', l'l'fiect upon the request of ,mel assignment of dates for the winter 
thoroughbred horse raring seuson pUl'~uant to s, SSO.mH, F, 8. 

076·:H-l"ebrual'Y 16, IH7G 

PUBLIC RECORDS LAW 

USE OF COMPUTER TgR:\n~AL TO MAKE RECORDS A VAILADLE 
WITUm:T CHARGI~G FEE 

Ttl: Bruce Smathers. SI't'l'etclI:v 0/ Statl', TcdllllwssC'£' 

Pl'cpa1'('d by: SJzm:1'll L. Smith, Assistll1lt ~1ttom£'y UC'IIC'ral 
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QUESTION: 

Will providing access to an existing computer video terminal for uSe by 
th\1 general public so that they may have free access to corporation 
records violate either Ch. 15 01' Ch. 119, F. So'! 

SUMMARY: 

Providing a('cess to an existing computer video terminal for use by the 
general public so that they may have free a('cess to corporation records 
violates neither Ch. 15 nor Ch. 119, F. S. 

According' to ,'our letter, tlw depal'tnwnt is contemplating utilizing !!xisting computer 
vidpo equiplm'nt in the Corporations Division so as to allow free access to records stored 
tlwl'ein. This wrminal would be operawd by members of the public based upon 
instructions fll1'nished by the depnrtment. You have expressed VOUI' belief that this 
mpthod of acc('ss belps to carry out the spirit IIlle! the letter of the 'Public Records Law, 

Section 15.09(1Hnl, F. S., provides, in pertinent part, as follows: 

(1) TI1l' reps, except us provided by law to he collected by the Dt!partlmmt of 
Stnte, are: 

(al FOI' searching of papers or records. $2. 

AdditioIlHI\\', s. 119,()7(1), F. S., provideg that the custodian of public documents shall 
furnish copiPH 01' ('Pl'tified copit's therpof upon pnympnt or felli' !l8 preJ:;cribed by law, 01', 
if l'lws me not pl'escribt'd b~' law. upon payment of the actual em,t of duplication of the 
copit's. 

Although till' fee scheduit' found at H. lii,09(1)(u), F. S, authorizes the imposition of n 
$2 fet' for the SNIl'chi liN of' public record~ 01' papers by (lmplovel':,j of tht' department, I do 
no! bdit>vl' that thi!' fet> may bl' imposed fo)' the mere II1sppctiol1 and examination of 
public recordH by the general public. In AGO 075·50 this oflice expl'es~ed the view that 
eh. 119, F. S., d()e~ not authorize a public official to impose a fet> fot' the inspection of 
publie d()ellment~. The right of citizenH to inspect theil' records mhV not, in the absence 
of statute. l)(> cOllditi()11(!d upon payment of search fees, the payml'llt of the t:mlary of the 
cW:i\odian, Ot' till' like. While s. 15.09(1)(a) authorizes the imposition of nn emplovet' 
search fl't' wllt'll Huch ta;.;k it:; performed by the employ!:'!! fot' the benefit of u member of 
tlw public. it dol'S not purport to authorize the imposition of ~uch (\ fel! when a memlwl' 
of tIll' public in~.ppcts and examines public documents without requiring an l'mploH'o of 
till' dppal'tment to (·tIl,!,)" out il I:'eardl of the depnrtml'llt',.; record". • 

::;itwe, ;t('('()rding to your lettl'l', the public will be a1>11' to in~pl'ct and ('xamine public 
l'e('ordti through the. use of n ('()mput(~r terminal. thel'phy avoiding tIl(> use of employell 
tinw in sl!:ll't'lling for rel'ord" based upon individual demands, tIl(' provisions of g. 
15,(1)( 1)(a), F. S., <ll'e not applicable to tht' instant caRe. :\lot'('ovl'r, Ilothing in s. 15.mlllila) 
pUl'portt-i to <luthoriz(' the imposition of a 1'et' basl'd upon "uch ril'rUmst!U1c('s. Sl'l' AGO 
075·iill and cmws cited therein. 

I would also now that the dqJartmt'nt has till! mandatory duty ulldl'r eh. un. F. S., 
10 p('l'mit accetls to public recordH. TIll' dlOirt' of methods by whil'h this i;.; most effectiwlv 
tl('('omplh>lll'd in keefling with the jl'gislative mandatt' of ('h. 119 must Ill' within the 
SOlllld discretion of t 1e agency head who is l'egponsibll' 1'01' insuring that tIm l'(mllllHndR 
of Florida's Puillie Records Law arl' followed both in lettpr ant! spil'it. 

YoUI' question is answered ill the Ill'gati ve, 
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076·31i-FebrtlUl'Y 18, 1976 

TAXATION 

INSl'HANCE PRI%m::\f TAX NOT APPLI( -1LE TO POLICIES 
n-3Snm BY ~mDI('AL MALPHAC .• CE ,JOINT 

l'NDERWHlTING ASSOCIATION 

1'0: Philip i': AshZ!'r. 8/atl' InSlll'{ll!('l' COmmillSirllll'r. Tal/a/wsse(' 

076·35 

Prl'pared by: I,arr,\' LeI:\" A~.~ist(lnt ..ttt()rlll~\· (;('I!l'I'li!. lind Dal'id B. S!au/fhh·r. Ll'lIlIl 
III tel'll 

QUESTION: 

Is the insurance business written through the Flol'ida Medical 
Malpl'adicc Joint Underwriting Association subject to the premium tax 
provic1t'f~ in s. 624,1i09. F. S,? 

SUMMAR'i': 

Insurance business written through the Florida Medical Malpractice 
Joint UndN'writing Association as insurer is not subject to the premium 
tLlX imposed under s. 624,1i09, F. S., because such insurance business 
would be within tne exemption provided for in s. 624.512, F. S. 

You)' qUl'stion is (\ll!lw'~rl'd in tIll' nl'{nttive. 
You have advised in yo~l' lettor as ~Alow~: 

The 1975 Legislature provided for the issuunce of l1wdi'.al malpt'urtic(l 
inst\l'ancl' through a .ioint undetwritillg association tc bt· t'omposed of ct'l'tail1 
casualt,Y inSUl'.)I·S lind medical malpractke belf·imml'l'I'R lluthol'ized to do 
business ill Florida. 

The association created to implement the legislation is It nonprofit l'ntity 
whose members art' domestic insurance rorporatiolHl. forei!.l11 insurance 
corporations, foreign insurance COI'POl'atiOllS having l'e~ionl\l home offices in 
Florida <lllli /:idf·insuring gt'(illPS of varying organizutional t'iwl'actl.:'l·istics. 

S(lction 624.009(1). F. S., impos(>l-I a pl'pmium tux as provided fJl' therein on each 
"insul't'I"" Section 624.512. F. S .• proyidt's: 

Domestic insurers exempt.·-Imlllrl'rs or/fatlized Clnd ('x'stil/II under the 
lUll'S of' this state. ond Il'hi('h i1l8uI'ers maintain their hom" (Iff ice ill ihN stat(', 
shall !lot he /'equired to PCIY the {ox on insurance and annuity pl'l'miums, 
aSSUllsml'llts or considerations as imposed undel' ;1f1. 62·t.50H and 6:i-L510, exrept 
as provided in s, 624.513. (Emphllsis supplied.l 

Thus. the question posed is w!wthel' or not the joint undl'l'wl'iting association (JUAl 
created under s. 14 of Ch, 75·9. Laws of Florida. is rcquired to pay the premium tax 
imposed under s. 624.509(1), F. S. The pivotal qucstion is whe-thel' o~' not such joint 
undm'writing association is within the t'xemption provided in s, 62;l,512, F. S. For the 
l'eUllons hereinafter :;tat<1d, I conclude that the ussoriation is within the exemption 
p1'Ovided for. 

The exemption runs to imml'el's organized and existing under the laws of this state 
which maintain tlwil' home affiel' within this state. YOllr letter indicates that. you are 
concerned because the members of tho joint undcl'w!'iting assol'illtiol1 (,It.TA) include 
foreign insul'ance corporations and f'ol't·jgn insurance cO)'poratiollH having regional home 
offiCt,S in Flul'ida. 

Set'tion 62,1.03. F. S., defines "insurer" as "every person 1Yl1/!(l/i!'li as inuemnitor, surl:lt.v, 
01' rontractor in the business of entering into contracts of inSUl'IItlCO 01' of annuity." 
iElIlph[U;is supplied.) 

~ection 624..04., f'. S .. dufinpl:l "PCl'SOIl" ml follows: 
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"Person" includes an individual, insurer. company, association, organizntion. 
Lloyds, society, reciprocal insurer 01' interinsurance exchange. partnership, 
syndicate. business trust. corporation. agent, generul agent, Droker. solicitor, 
service representative, adjuster, und every legal entity. <Emphasis supplied.) 

As can be noted, an "association" is includE'd within the definition of "person" which is 
included within the definition of "insurer." 

Section 624.06, F. S .. defines "domestic" and "foreign" insurers as follows: 

(1) A "domestic" insurer is one formed under the luws of this state. 
(2) A "foreign" insllrer is one formed under the luws of any jurisdiction 

other than this state. . 

Thus, a domestic insurer is one formr-:i under the laws of this state while a foreign 
insurer is one formed under the laws Oi any other jurisdiction. The joint underwriting 
association is clearly an "insurer" formed under the laws of the State of' Florida and thus 
will be a "domestic" insurer, and the fact that some of the members of the association 
were formed under the laws of other states 01' jurisdictions or maintain offices in other 
states or jurisdictions is immaterial. The exemption found in s. 624.512. P. S., runs to 
ll1surers and is not restricted or qualified by the residence of the members of an 
association 01' by the residence of stockholders of corporations. Thus, the first 
requirement of the exemption provided in s. 624.512 is met. That is. the insurer (joint 
underwriting association) is organiz"d and existing under the laws of this state. 

The Insurance Commissionet· 01' his represpntative is designated chairman of the board 
in s. 627.351(8)(c), F. S., as created by s. 1'1 of Ch, 75·9. sllpra. The board of governors is 
constituted of representatives of five of the insurers participating under the joint 
underwriting association, an attorney to be provided by The Flol'ida Bar, a medical 
representative to be named by the hospital association. and the Insurance Commissioner 
or his designated representative employed by the Department of Insurance. This board 
is created under Florida law and has no existence outside the territorial boundaries of 
the State of Florida. (See State ex ret. Clyatt v. Hocker, 22 So. 721.) Thus, the home office 
of the joint underwriting association would be within the State of Florida, and you have 
not advised this office to the contrary. The sample policy forms provided by your office 
state the address to be 325 John Knox Road, Tallahassee. Florida. 32303. Thus. the 
second requirement of the exemption statute is met, and the JUA would be entitled to 
the exemption ifit is the insurer. 

The purpose of the joint underwriting association is to establisr a temporary joint 
underwriting plan which will function for a period not exceeding 3 years from the date 
of adoption by the Department of Insurance. The statute mandates that the plan shall 
provide professional liabilitv 01' malpractice coverage in a standard policy form for all 
hospitals licensed under eh. 395. F. S.. physicians licensed under C11. 458. F. S., 
osteopaths licensed under Ch, 459. F. S., podiatrists licensed under Ch, 461, F. S.} 
dentists licensed under Ch, 466, F. S .• nurses licensed under Ch, 464, F. S., and nursing 
homes licensed under Ch, 400. F. S .• 01' professional associations of such persons. (Section 
627.351(S)(d), F. S.) 

Apparently the plan contemplntes that the association provide such insurance to the 
xfol'ementioned groups. The sample policy forms provided by your office support this 
conclusion. The form'3 reflect that the insurance is written DY the Florida Medical 
Malpractice Joint Underwriting Association. as in.~llre/', as opposed to being written by 
the various members as insurers. Thus, the JUA is the insurer, ana since the 
requirements of t.he exemption statute, s. 624.512, F. S., are otherwise met, insurance 
writtel' by the JUA would be exempt from the premium tax imposed under s. 624.509. 
F. S. 
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TAXATION 

PROCEEDING '1'0 ENFORCE TAX LIEN 

To: Hem:\' F. Knight, Monroe Coullty Tax Col/ector, /(ry West 

PI'('parcd bv: Stephen E. ;'vfitchell, Assistant Attorne., General, and Dat'id Slaughter, 
Legal lntern 

QUESTIONS: 

1. What is the propel' judicial proceeding referred to in s. 197.086(2), 
F. S.? 

2. Is such a judicial proceeding a prerequisite genemlly to the 
perfecting of a lien against tangible personal property? 

SUMMARY: 

Section 197.086, F. S,. as amended by s. 3, eh, 75-136, Laws of Florida, 
mandates a uniform judicial procedure to be followed by tax collectors 
in enforcing collection of delinquent ad valorem personal property taxes. 
Subsequent to the judicial proceeding a tax warrant issued for this 
purpose shall have the same fOl'ce as a writ of garnishment. 

A lien for unpaid personal property taxes is created and perfected for 
state and local purposes by s. 197.056, F. S., independently of s. 197.086, 
F. S., which concerns only enforcement of said lien. 

Chapter 75-136, Lnws of Florida, amended s. 197.086. F. S" to remove any ambiguity 
as to what constitutes u "propel' judicial proceeding" und to establish a uniform state\vide 
procedure for enforcing collection of unpaid personal property taxes. Section 197.086, 
supra, now reads: 

(1) PriOI' to Mt\Y 1 of each year, the tax collector shall prepare a list of the 
unpaid personal property taxes C'ontaining the names and addresses of the 
taxpaypl'$ and the property subject to the tax. as the same appear on the tax 
roll. Thereupon, the tax collector shall issue warrants against the delinquent 
taxpayers providing the levy upon and 8cizure of tangible personal property of 
each delinquent taxpayer for unpaid taxes in the form of a written appointment 
from the tax collect'll' with a statement from him to the person in whose name 
the property is assessed stating the amount of taxes due. Within 30 days from 
the date such list is prepared. the tax collector shall en use the filing of a petition 
in the Circuit Court fol' the county in which the tax collector serves. which 
petition shall briefly describe the levies und nonpayment of taxes, the issuance 
of warrants, and the publication of notice as provided for in s. 197.062, and shall 
list the nameS and addresses of the taxpayers who failed to pny taxeS and the 
personal property taxed. as the same appeal' on the assessment roll. Said 
petition shall pray for an order ratifying and confirming the issuance of said 
warrants and directing the tax collectol' or his deputy to levy upon and seize 
the tangible personal property of each delinquent taxpayer to sutisfy the unp,aid 
taxes set forth in the petition. At the time such petition is directed to be filed, 
such tax collector is empowered to employ cotlll~el nnd agree UpOl1 his or their 
compensation for conducting such suit 01' suits and to pay such compensation 
out of the general office expense fund. and he may include such item in the 
budget. No attorneys' fees shall be fixed us costs or ullowed by the ('ou;:t in sllch 
suits. Immediately upon the filing of said petition, the tax collectol'. through his 
attol'l1ey. shull request the earliest possible time fo), hearing befot'e the Cil'cuit 
Court 011 said petition. at which hearing the taX roll shall be presented and the 
tax collector 01' one of his deputies shall appear to testify under oath as to the 
nonpayment of the personal property taxes listed in the petition. If it shall 
appeai· to the Circuit Court that the taxes as appeal' or. the tax roll are unpaid, 
the court shall issue its order directing the tax collector 01' his deputy to levy 
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upon and seize so much of the tangible personal property of the taxpayers who 
are listed in the petition as is necessary to satisfy the unpaid taxeS. This 
proceeding is specifically provided to safeguard the constitutional rights of the 
taxpayers in relation to their tangible personal property and shall be conducted 
with this objective in mind. The court shall retain ,jurisdiction over the matters 
raised in the petition to hear such objections of taxpayers to the levy and 
seizure of their tangible personal property as may be warranted under the 
statutes and laws of the state. 

(2) A tax warrant issued by the tax collector for the collection of tangible 
personal property taxes shall, after the court has issued its order as set forth in 
subsection (1). have the same force as a writ of garnishment when lel'ied by the 
tax col/ector 1f:Pon any person. firm. or corporation who has any goods. moneys, 
chattels. 01' eltects of the delinquent taxpayer in his hands. possession. or control 
or who is indebted to such delinquent taxpayer. When any tax warrant is levied 
upon any debtor 01' person holding propelty of the taxpayer, the debtor or 
person shall pay the i:lebt or deliver the property of the tax delinquent to the 
tax collector levying the warrant, and the receipt of the tax collector shall be 
complete discharge to that extent of the debtor 01' person holding the property. 
The tax collector shall make note of the levy upon the tax warrant. (Emphasis 
supplied.) 

Your first question is answered accordingly and your second question is answered in 
the negative. 

The requirements of a judicial proceeding as outlined in s. 197.086, F. S., as amended 
by s. 3, Ch. 73-136, supra, apply only in regard to the enforcement of collection of the 
unpaid personal property taxes. Section 197.056(1), F. S., provides: 

(1) All taxes imposed l?ursuant to the constitution and laws of this state 
shall be (/ first lien, superIor to all other liens, on any property against which 
the taxes hare been assessed . ... }'l.ll personal property tax liens, to the extent 
that the property to which the lien is applicable cannot be located in the county 
or to which the sale of the property is insufficient to pay all delinquent taxes, 
interest, fees, and costs C:ue, shall be liens against all other personal property 
of the taxpayer within that county .... (Emphasis supplied.) 

Thus, for state and local purposes, a lien for delinquent ad valorem taxes assessed on 
tangible personal property is in the nature of a perfected lien from the date of 
assessment, January 1 of the year assessed. This lien is enforceable pursuant to the 
mandatory J)rovisions of s. 197.086, but exists independently of such provisions. Also see 
s. 197.0mt, F. S., as amended by s. 3, Ch. 75-136, Laws of Florida, as to execution on 
personal property removed from the county in which the tax was assessed. It should be 
noted t!,at when a lien for ad valorem taxes on personal property competes for priority 
with an Internal Hevenue Service lien, federal law controls and the ad valorem tax lien 
is not deemed perfected until such time as the amount of taxes is actually known. This 
point may OCCUI' well after the statutor)' lien date of January 1. Attorney General 
Opinion 074·337. However, if the competing federal lien 011 personal property is held by 
the Small Business Administration, federal law gives the local ad valorem tax lien the 
same status and priority it would have over private liens 01' mortgages pursuant to s. 
197.056(1), supra. Attorney General Opinion 074-345. 
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076-37-Februm·y 18, 1976 

SPECIAL DISTRICTS 

DISTRICT MAY NOT LEASE PROPER.TY OR GRANT LICF.NSE TO 
USE PROPERTY TO PRIVATE CORPORATION WITHOUT 

STATUTORY AUTHORIZA'rION THEREFOR 

To: Robert A. Dichinson and Glenn W. Phipps. ,Jr., Attorneys for EIlr.tlewood Water 
District. Engiell.'ood . , 

Prepared by: ~v[artin S. Friedman, Assistant Attorney General 

QUESTIONS: 

1. Does the board of supervisors of the Englewood Water District have 
a right under Ch. 59-931, Laws of Florida, as amended, to lease real 
property belonging to the district? 

2. Does the board of supervisors of the Englewood Water District have 
the right under Ch. 59-931, Laws of Florida, as amended, to grant a license 
to use property belonging to the district? 

3. In the event that the board of supervisors of the Englewood Water 
District has the right to lease or grant a license for the use of its property 
belonging to the water district, would the act of leasing said property 
cause the district to lose its tax-exempt status on real property that is 
assessed by the taxing authorities? 

SUMMARY: 

The Englewood Water District is without statutory authol'ity to lease or 
grant a license for the use of its property to private corporations or 
individuals for use as recl'eational areas 01' facilities. 

AS TO QUESTIONS 1 AND 2: 

According to your letter, several nonprofit Ol'ganizations have asked permission of the 
board to use certain real property belonging to the district as recreational m·eas. If there 
are any bonds outstanding, then the board is prohibited from exercising the power "to 
mortgage, pledge, encumber, selJ 01' otherwise convey all or part of its water system 01' 
sewer system, or both, except that the board may dispose of auy part of such system or 
systems as may be no longer necessary for the purposes of the district." Section 26, Ch. 
59-931, Laws of Florida. No other exceptions from this statutory prohibition having been 
explicitly made, no other may be implied, and only such parts of the district's water or 
sewer systems as are no longer necessary for its purposes may be disposed of. Williams 
v. American Surety Co. of N.Y., 99 So.2d 877 (2 D.C.A. Fla., 1958), and State e.\; rei. 
Judicial Qualifications Comm, v. Rose, 286 So.2d 562 (Fla. 1973). It might be noted that 
in no event is the district empowered to mortgage 01' encumber the property held by it 
in absence of the approval by the electorate of the district. Attorney General Opinions 
073-164 and 073-261. 

Section 4(c), Ch. 59-931, supra, authorizes the district to "construct, install, erect, 
acquire and operate, maintain , .. a water system or a sewer system or both ... for 
the fUl'l1ishing of water service 01' sewer service or both services to the inhabitants of the 
district .... " 

Section 4(g), Ch. 59-931, supra, authorizes and empowers the Board of Supervisors of 
the Englewood Water District 

To acquire .. such lands and rights and interest therein .. , as may be 
deemed necessary in connection with the construction ... or operation and 
maintenance of any water system 01' Sewer system 01' both and to hold and 
dispose of all real and personal property under its control. 

The board is expressly granted the power to contract in furtherance of its objectives, s, 
1, Ch. 59-931, and to enter into contracts with other governmental agencies 01' private 

63 



076-.37 .. 

corporations or individuals providing for 01' relating to the treatment, collection, and 
disposal of sewnge 01' the treatment, supply, and distribution of water and othel' matters 
relevant thereto 01' otherwise necessary to effect the purposes of Ch. 59-931. Section 4(t), 
Ch. 59-931. The board is not authorized to contract with private corporations or 
individuals for any other purposes. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952), llnd 
Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433 <Fla. 1974). 

Such grants of authority carry with them the necessnl'y limitation that they will be 
exercised for district purposes and for the benefit of the district. St't' State v. Town of 
North Miami, 59 So.2d 779 (Fla. 1952); City of Clearwater v. Caldwell, 75 So.2d 765 (Fla. 
1954); 63 C.J.S. kIll 11. Corps. s. 958. Thus, it may be implied that the botlrd may not 
dispose of property of the district which is being held, used, 01' needed for the current 01' 
future statutorily prescribed functions and purposes of the district. nor may it divert the 
use of such property to other publir 01' nonpublic purposes not expressly provided for bv 
statute. City of Clearwater v. Caldwell, supra; 63 C.J.S. MUll. Corps. ss. '962b. and 967; Cf, 
Martin v. Board of Public Instruction, 42 So.2d 721 (Fla. 1949), 

A determination by the board that property is no longer necessary fol' the purposes of 
the district should not be disturbed in absence of showing of fraud, bad faith. or abuse 
of discretion. See Raney v. City of Lakeland, 88 So.2d 148 (Fla. 1956). (Any such 
disposition of any such unneeded pl'ol?erty would be a permanent dispo:;ition to the 
ad vantage of or for the benefit of the dIstrict and for an adequate consideration.) 

Black's Law Dictionary defille~ the term "dispose of' broadly, as follows, and would 
seem to include a lease and grant of a license: 

To exercise finally, in any manner, one's power of control over: to pass into 
the control of someone else; to alienate, relinquish, part with, or get rid of; to 
put out of the way; to finish with; to bargain away. 

A similar definition is found in Montgomery v. Carlton, 126 So. 135 <Fla. 1950), Also see 
63 C.J.S. MUll. Corps. s. 962a.; 27 C.J.S. DispOSe!, p. 594. As the district does not 
contemplate any permanent disposition of its unneeded 01' surplus lands, this opinion 
should not be construed to include any such permanent disposition. 

In determining the validity of a proposed lease 01' grant of a Iirense, it must be 
asrertained whether the district will, contrary to s. 10, Art. VII. State Const., "give, lend 
or use its taxing power 01' credit to aid any rorpol'ation. association, partnership or 
person." When an undertaking is for a statutorily authorized public purpose, s. 10, Art. 
VII, of the Constitution is not violated even though some private parties may be 
incidentally benefited. State v. Daytona B~'arh Racing & Rec. Far. District, 89 So.2d 34 
(Fla. 1956); cf, O'Neill v. Burns, 198 So.2d 1 (Fla. 1967). However, no public purpose is 
served when a lease is designed purely for the private benefit of the individual members 
of a quasi-public 01' eleemosynary association or corporation. Raney v. City of Lakeland, 
supra. Whenever a lease of public lands for private uses is not coupled with the issuance 
of bonds or the expenditure of public funds, 01' with the acquisition of land by purchase 
01' eminent domain and the public body possesses legislative authority to do so, it can 
lease public land for private uses, but not otherwise. City of West Palm Beach v. 
Williams, 291 So.2d 572 (Fla. 1974). 

The powers of the district must be interpreted and construed in reference to the 
purpose of the district, and if reasonable doubt exists as to whether the district possesses 
a specific power, such doubt must be resolved against the district. City of Clearwater v. 
Culdwt'lJ, supra; Martin v. Board of Public Instruction, supra; White v. Crandon, 156 So. 
303 (Fla. 1934); Gessner v. Del-Ail' Corp., 17 So.2d 522 (Fla. 1944); State ex rt'/. Greenberg 
v. Fla. State Board of Dentistry. 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. dism'd. 300 
So.2d 900 (Fla. 1974); rf, City of Miami Beach v. Fleetwood Hotel, Inc., 261 So.2d 801 (Fla. 
1972). The rules governing municipalities and public quasi-corporations in such regard 
apply with equal force and effect to all statutory entities, as do those governing counties 
and state agencies. See AGO's 073-374 and 074-169; City of Cape Coral v. G.A.C. lJtilities, 
Inc., 281 So.2d 493 (Fla. 19731. 

The purposes for which the Engle',,!:'od Water District was created are essentially to 
acquire, maintain, and operate a water system or a sewer system or both for fUl'l1ishing 
such services to the inhabitants of the district (s. 4(c), Ch, 59-931, supra) and to acquire, 
hold, and use stich property as may be necessary in connection therewith. Sections '1(g) 
and (t), Ch, 59-931. No other fUllctions, purposes, or uses of its property are permissible. 
The district is not expressly or by necessary implication authorized to provide, maintain, 
01' operate recreational areas or facilities, nor does its enabling statute authorize it to 
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lease OJ' otherwise license its propm'ly to private parties for snch use 01' purposes. Thus. 
a lease or gra!lt of a lic~nse to use the district's property for such purposes would not be 
for a statutorily prpscrlbed purpose authol'lzed by law to be carried on ot· performed by 
the district and would be unauthorized. A special district is a statutory agency having no 
powers except those conferred by its enabling statute Ot' those necessm:i!v implied 
therefrom. Attorney Generul Opinions 073·314. 073·374. 074·49. und 074·169. • 

076·38-Febl'ual'Y 18, 1976 

LAW ENFORCEMENT OFFICERS 

COMPLAI:'\T REVIEW BOARDS-NOT QUASI·J"CDICIAL BODIES 
UNLESS SO DESIGNATED BY :Vft:NICIPALITY 

To: Daniel C JfcoCol'mic. Cily Attol'1lt'y. Wild/toad 

Prepared by: Jlic/zae/ H. Dal'idson. Assistant Attorney GellC'rai 

QUESTION: 

Are the complaint review boards prOVided for by s. 112.532(2), F. S., 
quasi·judicial bodies possessing adjudicatory powers? 

SUMMARY: 

Complaint review boards Frovided for by s. 112.532(2), F. S., are not, by 
the terms of Part VI 0 Ch, 112, F. S., made bodies possessing 
adjudicatory functions and powers. However, the governing body of a 
municipality may, under the authority of the Municipal Home Rule 
Powers Act (Ch. 168, F. S.), create such a board in conjunction with the 
complaint processing system mandated by s. 112.533 and grant it 
adjudicatory or quasi·judicial powers; or, in its discretion, it may limit the 
board to an advisory 01' recommendatory status. However no such 
legislative action by the municipality's governing body may (,Olltravene 
01' repeal or modify any preexistent civil service law, charter act, 01' 
special law affecting the rights of municipal employees and which govern 
the munici}?al police. In either case, a municipality may not provide for 
any type of judicial review of the action of any such board 01' confer 01' 
require any appellate jurisdiction on 01' of any court, for such a power is 
reserved to the state, which has not by statute made a provision therefor. 

Your question as stated is answered in the negative. 
Section 112.532(2), F. S. (1974 Supp.). provides, inter alia. that "[aJ complaint review 

boul'd shall be composed oP' and then simply numerates the composition of the bonrd. 
the qualiRcations of the members thereof, and the manner of their selection. Nowhere in 
that section or in any other section of Part VI of Ch. 112, F. S .• are there any provisions 
denoting or establishing any powers, duties, or functions for such complaint review 
board. Neither does the title to the enabling legislation, Ch, 74·274, Lnws of Florida, 
throw any illumimltion on the legislative intent and purpose pert.inent to this legh;lation. 
It is of interest that the courts have expressed their difficulty in ascertaining the powel's 
and functions of the board and have complained of the vagueness of the shltute. See 
Longo v. City of Hallandale, 42 Fla. Supp. 53. 59. 

Section 112.533. F. S. (1974 Supp.). requires every agency employing law enforcement 
officers (see s. 112.531(2), F. S. (1974 Supp.l. fOI' c1eRnition of "employing agency") to 
establish and put into operation "a system for the receipt. investigation, and 
determination" of the various compluints received by such employing agency from any 
person. (Emphasis supplied.) The statute is silent as to just what type of system is 
l'equi!'ed thereby and fails to specify any procedures that should be established to carry 
out this statutory responsibility. I have heretofore concluded in AGO 075·41 that a 
municipality has the authority under s. 166.021(11, F. S., to establish any system 
impll:l1'lentive of the purposes set forth in s. 112.533 (s. 3 of Ch. 74·274, supra) which does 
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not conflict with the l'equirements of Part VI of Ch. 112, F. S .• deprive the affected police 
omcer of any rights provided employees by the municipality's charter, 01' violate the 
pro\'isiol1s of 8. 286.011, F. S .• the Govel'l1ment in the Sunshine Law. 

As I further concluded in AGO 075·41, the board provided for in s. 2(2) of Ch. 7·1·274, 
supra (s. 112.532(2), F. S.), is not intended to operate as a limitation on s. 3 (s. 112.533, 
F. S.) of' the act requiring the creation of a system to handle complaints submitted. 
However. if such a board is created ill connection with the complaints procesHing and 
investigative system requirement of s. 3 of the act, it must conform with the 
I"equil"ements and due process provisions of Ch. 74·274 (Part VI, Ch. 112, F. S.l. Attorney 
General Opinion 075·41. Since no quasi-judicial powers 01' duties are prescribed by statute 
for any such complaint review board, any such board that might be established in 
connection with s. 3 of the act is not, by the terms of CI!. 74·274, made an "adjudicator,)' 
hoard" 01' one vested with quasi-judicial powers, duties, or functions. 

However, a municipality, under the authority of the Municipal Home Rule Powers Act 
{Ch. 166. F. S.l, can create such a hoard in conjunction with the complamt processing and 
investigative system mandated by s. 3 (s. 112.533, F. S.) of the act and prescribe its 
pow~rs, duties, and fUllctions so as to firant the board such quasi-judicial powers 
necessary to give the findings and determll1ations of any such board the statuH of final 
adjudications, or, in its sound discretion, it may limit such board's findings to an advisory 
or recommendatory status. However. no sllch legislative action of the municipality's 
governing body may contravene 01' operate to repeal 01' modif~' any preexistent charter 
act, civil service law, 01' special law affecting any rights of municipal employees and 
which govern the municipal police. See AGO's 074-141 and 075·1.36. Regardless of the 
status granted the board by the legislative action of the governing body of the 
municipality under eh. 166, F. S., the municipality may not prescribe any judicial review 
of the action of any such hoard 01' confer 01' require any appellate jurisdiction on or of 
any comt, as thill power is reserved to the state. which did not make any such provision 
therefor in Ch. 74-274. supra (Part VI, Ch. 112, F. S.). 

076·39-February 18, 1976 

REGIONAL PLANNING COUNCILS 

MEMBERSHIP-ORGANIZATION-FINANCING 

7'0: Seymour ROleland, ,71' .. City At/Ol'lley, Ocala 

Prepared by: JlichaC'l H. Dal'idson, Assistant Aflol'!ley General 

(~UESTIONS: 

1. Maya regional planning council composed of two or more counties, 
cstablished under the provisions of Ch. 160, F. S., reorganize under the 
provisions of Parts I and II of Ch. 163, F. S.? May said council so 
organized then refuse to admit to membership municipalities who 
applied prior to reorganization? 

2. In the event a municipality was admitted to membership after the 
regional planning council has reorganized under Ch. 163, F. S., could the 
municipal member be prohibited from voting? 

3. In the event a municipality is admitted to membership in a regional 
planning council organized under Ch. 160, F. S., or Ch. 163, F. S., may the 
member be required to pay membership dues based upon a population 
per capita rate since the county wherein the municipality is located is 
ah'eady a member and has paid similar dues for membership? 

SUMMARY: 

A regional planning council established by two or more counties 
pursuant to s. 160.01, F. S., may be dissolved by the withdrawal of all of 
Its constituent members. The counties that formerly comprised the 
dissolved regional planning council may form a new intergovernmental 
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body or group under the provisions of and as prescribed in Part 11 of Cll, 
163, F, S., pursuant to mutual agreement. Such intergovernmental body 
established pursuant to Part II of Ch. 163 may refuse to admit any 
municipality to membership in the intergovernmental body, 

A nonvoting membership provision for municipalities, mutually agreed 
upon by all of the contracting parties in accordance with provisions of!'. 
163.02, F. S., or Part II of Ch. 163, F. S., does not appeal' to be precluded 
by law. 
"Membe~'ship dues" based on a pel' capita rate may be provided for by 

mutual agreement of the conti'acting pm'ties linder Part II ot' Ch. 163, 
F. S" regal'dless of any payment of similar "pel' capita dues" paid by any 
member county within which any participating municipality may be 
located. 

AS TO QUESTION 1: 

Section 160.01, F. S., provides for the establishment of a regional planning council 
composed of two or more counties and mUllicipaJities. There is no provision anywhere ill 
Ch. 160, F. S., for the dissohltion or l'eol'gunization of u l't~gional planning council; 
however, reasonable reading of s. 160.01(1\ would indicate that when the local 
governments forming the council withdraw their representation on and participation ill 
the regional council to the extent that less than two members remain, the council would 
cease to exist. Nothing in Ch. 160 purports to compel tht~ permtllwnt membership or 
participation of any governmental body represented on the t'oul1cil. 

In the case of the District 5 Regional Planning CCJUncil. apparently only the seveml 
county governments were members at the time of their withdrawal from the counciL 
Therefore, what in fact took place was that all constituent county governmellts that were 
members of the council withdrew therefrom und the council wa~ tlwl'eupon dissolved for 
lack of sufficient membership and representation thereon. Then, the counties that 
formerly comprised the fOlmer regional planning co~mci1 formed u new l'l~giont\1 planning 
council under Part II of Ch. 163, F. S. Such an action seems merely to be the lawful 
exercise of an option presented by the pass<\ge of Cll. 168, F. S .. and does not seem in 
contl'avention of any statutory or constitutional provisions. 

The first part of question 1 is therefore Hllswered in the affirmative. 
An intergovernmental program pursuant to Part I or Pmt II, Ch. 163. F. S., is entered 

into by the mutual agreement of its participants. Stctions 163.02, 163.160( 1), and 163.175. 
This differs from the language of Ch. 160, F. S., in that s. 160.01(1) pt'rmit8 all counties 
or municipalities "desiring representation" to participat( •. See AGO 073·402. Thus, liS the 
intergovernmentnl program is to be entered into by mutual agreement and as there is 
no statutory provision as is seen in eh. 160, supra, permitting participation of all counties 
01' municipalities desirinl{ to so participate, the constituent members of the program or 
organization are free to refuse membel'ship to ollieI' cOllnties or municipalities. 

The second part of question 1 is therefore ,\l1swer{~d in the affirmlltive. 

A~ TO Qt;ESTIO~ 2: 

The answer to this question is similar to the second part of question 1. The various 
members of the intergov(~rnmental group are given a relatively free hand as to what 
their. agreement will provide and generally may contruct with one another as their 
individual 01' common interest may dictate. Howevm', the courts may well feel inclined 
to define the perimeters of this relative freedom in tel'mR of caprice or arbitrariness 
shown in the exclusion of candidates for membership. 

A nonvoting membership provision, mutually agreed to by all the parties in nccordance 
with the provision .. of s. 163.02, F. S., or Part II of Ch, 163, F. S., does 110t appeal' to be 
precluded by law. If the party to be admitted on a nonvoting basis does not agree to this 
status, that party is free to decline membership. As noted above. howevel', the exercise 
of the' power of choice in men,llel'ship matters may well be subject to court-imposed 
limitations mandated as a result of a suit challenging the manner in which such powe;' 
was exercised. 

Your second question is therefore answered in the affirmative. 
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A::l TO QCESTION 3: 

Sections 16:3.180(4) and WO.Dln), F. S., authol'izl' til(' ~l'v('ral dpsiglllltl'd govel'nmental 
,dips to npP!'opl'iate 1l100WY:; to carry out the rl'sppctivP t'tipu!tltt'd ~tatutol'Y purposes, 

I,ul :'ll't no guidplilleH as to the "ouJ'('(' of this mOJ1('Y. S('ction 16:usnc.j) further empowers 
tIl(' govprning bodies, dl'lilwd by s. lGa.17()(·~I. F. S., to t'stnbJish u s('\wdult, of fees to bt, 
chaJ'g(~d by t.hu planning ('ommis,;iol1 dt'tilwd by H. 16:3.170(2) in carrying out its 
authori?('d functions and authol'iz('H Htll'h govt'rning body to appI'ow expenditures by 
HUt'll ('ommis:<ioll and ('onditiom; tlw l'ommbsiol1'H authol'ity to ex!)(>t1d mOl1eys 
appropl'iatt'd to it UpOIl such approval. It would thurl'fol't, apPl'al' that "membership 
(hIt's" btuit'd Oil it pel' capita rate l11a~' be pl'ovidt,d for by mutual ugr('emLot of' the 
('Ot1tl'ul'ting pal'tit~H, l't'gardlt'H~ of any payment of ~imilal' "Pl'l' l'IiPila ducs" by any 
nwmill'l' county within whit'h any p<lrtiripathg munidpality may be IOl'atl'd. 

Your third qUPHtioll is thel't'fore nn~wL'l'ed in the nffirmativL'. 
YOUI' attL'ntion is callpd to eh. 75·257, Laws of Florida, l'ntitled the Local Govcrnmcnt 

('omprpiwnsiVl' Planning Act. This lilt r('quirt!s, intel' alia, the dt'signntioll of locul 
planning agt'llcil's fol' till' purpose of promulgating t'olllprelwn~ive growth plnns for iocal 
gOV('l'llllH'nt". 'rIll' mt fUl'ther providt'fl l'ompJiant'l' dl'lHllillE'R foJ' both tilt' designation of 
such an al.Wlley and till' adoption of a local ('olllpreiwnsive growth plan b~' the local 
gO\'('!'Il111Pnt. You an' ul'gl'd to bc('olUl' familial' with this lIl't, as it signifirantb' affects the 
al'PH of IOl'al ('olllpl'dll'IlRiVl' planning. EIlc\osl'd is a copy of AGO 075·2Sn, which should 
\)(> 01' val,\(' to you in intl'rpl'eting this new law. 

07G·40-F('brulIl'Y 19, 197G 

MUNICIPALITIES 

POWER TO REGl'LATE srn:s OF LIqnm 
VE:-iDI~G ESTABLISlr:vlE~TS 

To: B. Palll Pettie. ,JI' .. JICll'';ll/e ('ity AttOl'llf'Y, Pompallrl Bl'cwh 

P/'('pw'cc/ by: Gerald l •. li.lli,;ht, Assistant Attorn!'y C;elll'l'(1/ 

(~UESTION; 

Does thl' governing body of a lUunidpality have the power under 
gelleral law to establish, by ordinance, distllnce limitations between 
liquor vendors and other liquor vl;'ndol's lind betwl'{'n liquor vendors and 
dlUrcht's and schools'? 

SUMMARY: 

A municipal governing bod~' has the power, under s. 168.07, F. S. 1971 
(as pl'ese~'ved in effect by s, lGG.0·12m, F. S.), and s. 5G2.45(2), F. S., to 
establish by ordinance distance limitations between liquor vendors and 
oth{'l' liquor vendors and betwC('n liquor vendors and churches and 
SdlOOls provided sm h power is not exerciscd U1l1'easonably and 
arbitrtlrily. 

:::;uhject to till' following diHt'ussioll, yOut' qUt'Htioll is an:;wered in the uffil'l11ntiv{'. 
~(>l'tion HiG.021, fo'. S" of the :Ylunil'ipal Horne Ruil' Powcrs Act (eh. 7:3·129, Laws of 

Florida), provid(,s in part that tht· g()v(~l'ning bodies of' l11unit'ipalities may eXe\'cise anv 
PO\\'('I' for municipal [lllrposl's and Illay ennct it'gi;;lntioll concerning allY suhject lllattei· 
UPO)l which tIll' state Legi,;latul't' lllay nct ('XCl'pt. illter alia, "any 8ubjel.'t {'''prcssly 
[lr('('mptt'd to state; 01' I.'~ll\lty govel'nml'l1t by !lw constitution ()t' by gE.'nerullnw." In this 
!·t'gan!. s. 5, Art. y IIr, Stall' Const., provides m part that: 

Local option nn thl> 1<!~a1it\· or prohibition of the sale of intoxicating liquors, 
wint'S 01' h('('I';; shull Lll' !lrt'st:l'ved to each county •... WIII'I'£' {rgal, the sale of 
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into.ticating liquors, Icilll'S and bt'fJrs shall bc' regulated by la1(', (Emphasis 
supplied.) 

Th(' emphasized portion of the t'onstitutional provision states that the sule of intoxicating 
liquo)'s shall be regulated by [all'. which tefers to an enactment of the Florida Legislature 
and not the k'~islation of a municipal govel'ning body. See Grapeland Heights Civic A88'n 
v, City of Ml!lmi. 267 So.2d 321. a:H (Flo. 1972). Thus. within the pUl'vimv of the 
Municipal Home Rule Powers Act, 1 nm of the opinion that the subject of the regulation 
of the sale of intoxicating Iiquo),s has beert "exrm~sslv preempted" to state govel'l1ment 
by the Constitution and that if a municitJulity has tile power to regulate an)' aspect of' 
thllt sale. such power does not emanate from the grant of /it-noral home rule powers to 
municipalities under s. 166.021. C(. AGO 073'0,1; see also City of Miami v. Kichinko. 22 
So.2d 627, 629 (Fla. 19-15). in which the Florida Supreme Court l'tatt'(i that the Stilte 
Beverage Law "is a taxing as well ns n regulatory statute intl'lldl'd to have uniform 
operation throughout the state." 

As to whether other provisions of law exist which mav constitute a grllnt of POWC1' to 
municipulities to adopt the tvpe of ordinallces to \vhit'h you refel'. the power of 
municipalities in this respect w,is once expressed lind direct. Section 561.'14(1). F. S. 1971. 
formerly pl'ovidNI in part that municipalities 

... are hereby given the power hereafter to establish zoning ordinances 
restricting the location wherein a vt'ndol' Iicen~erl under s. 5111.34 may be 
permitted to ('ondurt his place of bUflint!ss and no license shall b(' granted to allY 
such licensee to conduct a place of bm;inoss ill a loration where Huch place of 
business is prohibitt~d from being operutt'd by such municipal ordinance .... 

This provision, which together with s. 562.45(21. P. S .• discuss('d illti·a. was inH1rpreted 
as allowing mUllicipal establishmcnt of distance Iimitatiolls Iwtwcen liquor vendors and 
other liquor vendors. und between liquor vendors and churches lind srho01s. S,!I! 
Glackmnn v. City of !'.finmi Bt'nch. 51 80.2d 29,1 (FIn, 19511: StatH ex rel, First 
Presbyterian Chtll'('h of :\liami v. Fuller. 187 So. 1·15, 150 (Fla. 19:39). was dl'lllted itt a 
1972 revision of the Stnte Bevm'age Law. Chapter 72·230. Laws of Florida. Ho\\,cvHr, in 
AGO 074·319, it was cOl1r1uded that pursuant to s. 168.07. F. S. 1971 (ns prcserved in 
effect by s. 166042(1). F. S.). and s. 562.'15(2). F. S., a municipal goveming body can 
continue to regulate tht· "location (,f place of busines:;" of 1111\' lict'nStle undt'r the Statt' 
Beverage Law within the corporate limits of that municipalit~'. Section 168.07, repE!aled 
by eh. 73·129. Laws of Florida. provided in part that municipalities "may l'('gul(1te and 
restrain tippling, barrooms and all places where beer. wine 01' spirituous liquor of nnv 
kind is sold, , , ," (Section 166.042(ll pl·Qvides. in ctfect. that municipalities tuay continue 
to exercise all POWN'S cOl1fel'l'lld on them bv the statutorv provisions repealed bv Ch. 73· 
129. including s. 168,07. C(. Penn v. Pensacola·Escmnbia Governmental Center Authority, 
311 So.2d 97. 101 (Flu. 1975), wherein the court noted that s. 167.~8, F. S. 1971. although 
l'ept~aled, is still viable as It gl'Unt of municipal power under eh. 73·1~9.1 And s. 562.45(2) 
provides us follows: 

(2) Nothing in the Beveragt' Law contained shall be construed to affect 01' 
impair the power or tight of any incorporated mUl)icipnlity of the state 
hereaftel' to enuct ordinances regulating the hours of business and loration of 
placl' of business, and pl'escl'ibin~ sanitary regulations therefor. of any licensee 
under the Beverage Law withm the corporate limits of sllch municipality. 
(Emphasis supplied.) 

See Ellis v. Cit v of Winter Haven, 60 So.2d 620. 622 (Fla. 1952). ill which the Florida 
Supreme Court' stated that s. 562.45(2) "expressly reserved to the cities tht'ir power to 
regulate ... location of pia,'(!s of business tof} , .• liquor establishments. liS theretofore 
exercised by the cities under the authority of [so 168,07]." 

Huvitlg thus previously concltlded that mUnicipalities may continue to regulate "the 
location of places of business" of liquot· vendors. the determinative considel'Ution here is 
whether such l'egulatioll may include the adoption and enforcement of the type of 
ordinances to which you refl.'l\ In this regllrd. in City of Miami Beach v. State e.t rei. 
Patrician Hotel Co., 200 So. 213 (Fla. 1941). cited ill AGO 074·319. the Florida Supreme 
Court upheld a municipal ordinance which, generally, prohibited the sale of alcoholic 
bevernges at any place of business located within 500 feet of another liquor vendor. 
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Lutnr. in City of Miami v. Ki('hinito. SIl/Jm, tIll' sump COUl't mudt, rll'nt· that municipalities 
could 1'('l-:ulu(' the tom Ie of intoxicating liquors finly to tho ('xtl'llt permitted in the State 
Bevl'rage Law. Then tIll! court di~cu8sl'd itH enl'1i(>l' dl'riHjon in Pa/rit'illll Ho/rlus follows: 

Insofar as OUI' holdings here may appent' to \)(' ill t'on!li('t with what waH said 
in Cit'll of Miami Bllnch et al v, Stnte ox n'!. Pntrit'inn Hotel Co .• 1-15 Flu. 716. 
~;OO So. 213, tIl(' latt(>t' is overl'uled. We may say. however, that we appl'phend 
that there is reali'll no conflict. In the City of Miami Bpat'h ClUll' we were 
(~onsidering an ol'Clinnnce which Pl'(lcJllcied the ill8uance of u liCl'nse to un 
applicant to engage in the busine!:ls of n liquor deal(!r within 500 feet of the 
main entrullce to the place of busil1l'sS of anothl'l' lic('nHed liqUOl' velldol' and, 
therefol'e, tlze ordinance therr! Imeier (,()lIsicit'mtiClIl can!!' I('ithill the llw'pit'/(' of 
S('C'. /j(j2.·15 Fla. Statutes J.CJ·ll. sam£' }~S.A .. (IS /CI "locatiol/ ofplac('s of bIiSillt'S,~.'· 
(Emphasis supplip<l.) 

Thus. the Florida Supreme Court has appal'l'lltly alrendy opined that the power of 
municipnlities to regulate tll(! "location of plnet's of business," as l'esLH'ved by 8. 562.45(2), 
F. S., encompnsses the power to adopt the type of municipal ordinances to which you 
refer. Accordinglv, I am of the opinion that. llotwithstanding the repllal of s. 561.44(1), 
F. S. 1971, a mUllit'ipal govel'lling body has the power under s. 168.07, F. S. 1971 (as 
[lrl's(!rved in effect oy s. 166,0·12(1). F. S.l, tlnd s. 562.45(2) to t'stablish by ordinance 
digtal1ce limitations between liquor vendors nnd other liquor vendors and betweeuliqttor 
vendors nnd chmches and schools provided. of COUl'se. that such POw(!!' is not exercised 
unl'e,umnably and lU·bitrul'ily. Sec Glackman v. City of Miami Bt!ach, supra. (For 
statutory ('xception. S('!' s. 5H:3.02f1)(n), F. S.; c(. AGO 074·362.) 

07G.41-Febl'uary 23, 1976 

MUNICIPALITIES 

TORT LIABILITY-EXTE~T; EFFECT OF STATE'S WAIVER 
OF SOVEREIG~ I:vr:Vll·~ITY 

To: Il: n: Calellcell. ,1,. .• Ci(\' Attom!'y. Port LClIIciel'duh' 

Pl'e[la/'('d h.v: (iCI'Cl/d L. Knillht, Assistant Att(l/'ll(~\' OCIll'ral 

(tUI~HTION: 

What eifert, if any, does the state's waiver of sovereign immunity from 
tort liability contained in s. 768.28, F. S., have on the tort liability of 
municipalities? 

SUMMARY: 

With the exrcption of immunity in the exercis(l of legislatiVe, judicial, 
qunsi·lcgislative, and quasi.judieial functions, munidpalities possessed no 
aspect of the state's sovereign immunity from tort liability upon which 
the state's waiver of sovereign immunity contained in s, 768.28, F. S" and 
the statutory limitations applicable thereto, could operate. 

By thl' lmac:tment of s. 768.28, F. S. (Ch. 73·313. Laws of Florida, as amended by Ch. 
74·235, Laws of mol'idal. the Florida Legislature waived the state's sovereign immunity 
from tort liability to thl~ extent provided therein. See s. 768.28(1), which provides in part 
that "the Htatt'. for it~l!lf and fol' its agencies or subdivisions, hereby waives sovereign 
immunity far lhlhiHtj' for torts, but only to the El},tent specified in this act"; s. 768.28(2), 
whit'll definl's th(l phrase "state agencies nnd subdivisions" to include municipalities; s. 
768.2H(51. which estnblishes the monetary limitations on the state's waiver; and s. 
76H.28(9). whi('h precludes the pN'sonal liability of officers, employees. 01' agents of the 
state 01' its subdivisions for their negligent acts 01' omissions in the scope of their 
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employmcllt unlm;~ committed "in had faith 01' with malicious purpose or in a manner 
exhibiting' wanton and willful disregard of human rights. saf('ty 01' pl'op,erty. II 

In light of the enuC'tment of s. 768.28. F. S., which became effective generally on 
.January 1, 1075. you pose spt!cific qllelOtions as to the authority for. or efficacy of. a 
municipality uppt'aling II "r1aims bill" enacted by the Florida Legislature; the Florida 
LegislatUl'e directing a municipality to pay a judgment in excess of the monetary 
limitations t'stablished in s. 768.28(5); and a municipality purchasing insurance to cover 
only that amount granted by n "claims bill" Wll1Ch is in excess of those monetary 
limitations. Tll(' following' discuRHion. which is limited solely to a consideration of the 
t'tIbet, if any, of tilt' staw's waiver of sovel'f.'il,'11 immunity contained in s. 768.28 on the 
tort liability of municipalities under the doctrine of respondeat superior, should be 
dispositi ve of your questiOlls. 

In ~Iodlin v. City of :Vlinmi Beach. 201 So.2d 70, 73 <FIn. 1967), the Florida Supreme 
Court attempted ,to clarify itR em'lier decision in Hargrove v. Tow11 of COCOll Beach. 96 
So.2d 130 (Fla. 1"1)7). as follows: 

... tht, /{arg/'(Il'(, dt'cision specifically rt'sel'ved municipal tort immunity in the 
exercise of legislative. judicial, quasi-legislative. and quafJi·judiciul functions. 
Bt'l'ause private pt'rsons and corpol'Utions do not exercise legislative or judicial 
functions. this mt'aJ1S that the tort liability of municipal corporations may now 
be equated with that of private corporations. 

Thl' Hal'grcJl'!' specification of the legislative and judidal functions as 
C()n~tilllting the area of continuing immunity obviously implies that the 
performance of the executive or administrative fUllction will constitute the area 
of potential liability .... 

ThiR Judirinllungtlllgl! states the essential status of municipal tott immunity prior to the 
enuctment of s. 768.28, F. S. That is. except with respect to those activities which ('ould 
propel'iy be designated legislativ!:', judicial, quaSI-legislative, and quasi·judicial, a 
munil'ip,\lity wns liable in tort under the doctrine of respondeat superior for any injtlries 
or damagl!H suffered a::; u result of the acts, events, 01' omissions of action, whother 
negligent or int!:'ntional, ('ommitted by its officers. employees, 01' agents in the scope of 
their employment 01' function tIll! Slime as any private corporation. Sel' als() City of 
:VIiami v. Simpson, 172 80.2d 435 (Flu. 1965); and Fisher v. Citv of .Miami. 172 80.2d -155 
(Fla. 19(5). Therefore, I am of tlw opinion that with the t'xreption of immunity in the 
exel'ci::;e of It'g'islative, jlldiriuJ. qllusi.!t!gislative, and quasi-judicial functions 1 which 
immunity may still exist on otlwr grounds, set' Rivello v. Cooper City, 322 80.2d 602 (4 
D.C.A. Fla., 1975), and :VlcNayr v. Kelly, 184 80.2d 428 1J.<'ln. l0(6)}, municipalities 
possl!Hsed no aspect of the !itate's sovereign immunit~' from tort liability upon which the' 
waiVl'r contaitwd in s. 768.28. and the limitations specified therein, could operate. Cf. 
AGO 075·11-1. In Hum, the state's waiver of sovereign immunity contained in s. 768.28 
does l10t operaH' to limit in any substantive way the tort liability of municipalities under 
tho doctrine of responcieat superior. 

076-42-February 23, 1976 

TAXATION 

Pt.:RCHASE OF t.:TILITIES BY CHURCH FOR CHURCH SCHOOL 
eSE-EXEMPTION FROM MUNICIPAL PUBLIC SERVICE TAX 

T(): ,lILlian B. Lane, Sellator, 23rd District, Tampa 

Prepared by: Patricia S. Turner, Assistant Attorney (feneral 

QUESTiON: 

Are purchases of utilities by a church when said utilities are used for 
Sunday School services, vacatiOll bible school, and church day schools 
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exempt from municipal public service tax pursuant to s. 166.231(4), F. S. 
<1974 Supp.)? 

SUMMARY: 

Purchases of utilities by a ('hurch when said utilities are used for 
Sunday SdlOOI servi('es and vacation bible school are exempt from 
municipal public service tax pursuant to s. 166.231(4), F. S. (1974 Supp.), 
since these adivities directly 01' primarily further the religious purposes 
of the congregation even though said activities may serve incidental 
nonreligious purposes. Purchases of utilities by a church when said 
utilities are used for church day schools are exempt from said municipal 
public service tax if the church conducts day schools in the area of 
church-owned property for the purpose of' ('aring for children of wOlrking 
parents and if the church utilizes any excess funds derived from the 
operation of said schools to further church 01' religio\lS plll'poses. 

Your question is answered in the affirmative as di:;t'uBsN! lwrt'in. 
Scction 166.231(4), F. S. (1974 Supp.), stutes: 

A municipality may exempt from tuxation hereunder t 't' purrIUl~t~ of the 
taxable items by the United States Government. the Stutl. ilf Florida, 01' anv 
other public body as defined in s. 1.01. and shall exempt [purchases by] any 
recognized church in this state for /lSI' I'xclw:it'l.'ly fel/' church purposes. 
(Emphasis supplied.) 

This statute was considered by the Supreml! Court of Florida in Dickinson v. City of 
TalJahar;see. Case ~o. 46,580 (Fla. Sup. Ct.. filed Dec. 10. 1975), in determining that the 
State of Florida and its agencies and departments. Leon County, and tht' Leon County 
School Board were immune from the 10 percent utility tax levied by the City of 
Tallahassee, since neither s. 9Cal, Art. VII, Statt' Const., the authorizing constitutional 
provision, nor s. 166.231(1) and (4), F. S. (1974 Supp.), the implementing statute. 
ronstituted n waiver of that immunity. The Supreme Court reached this decision even 
though the language of the statute is permissive. An examination of this case reveals that 
the court did not consider the questions presented by your inquiry. 

Initially. it must be noted that your enclosed letter dated April ao. 197a, from Henry 
K Williams, .Jr .. City Attorney of Tampa, to Melvin B. Smith, City Comptroller ofTumpn. 
defining the word "t'llUrch" to mean "only the church propel' tmd not the broader 
nonprofit religious institution carrying on its customary religious activities." was based 
upon Ch. 72·721, Laws of Florida, which amt'l1ded Cil. 167, F. S., by creating a new 
:;ection providing the following: 

Exemption of churches, utility tax.-All churches that nre entitled to 
l'xcmption from tIl(> state sales and use tax law shall be exempt from the 
payment of any municipal tax on utility services as defined in section 167.431, 
Florida Statut('~. furnished to church property used exclusively for church 
purpo!;es. 

Chapter 167. wpm, was subsequcntly repealed by the Legislature. Chapter 73·129, 
Law!:' of Florida, effective October 1. 1973. states: 

A:'\ ACT relating to local government ... repealing chapters 166, 
167 ... FIClI'ida Statutes, and all existing sections then'of not otherwise 
transferred .. 

Section 5fll of eh. 7:3·129. Sllpra, specifically states: 

EXCt!pt or; otherwise provided in sections 2 and 3. the following' enumerated 
chapters of Florida Statlltef;. and ull sections then'of as presently constituted, 
relating to powers of local officials. are repealed: chapter 16i (sections 167.005 
through 167.78, inclusive) .... 
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Sections 2 find :3 of Ch. 73-129, ,~llpra, did not transfer s, 167.431, F. S., but said eh. 73-
129 did creahl tIll' above-quoted s, 166,231(4), supra, which deletes that portion of s. 
167.,131 entitling n church to exemption from municipal tax on utility services fut'11ished 
to rhurch pl'opt'rty used eKelusively for church purposes if a church is entitled to 
r.t'emptiol! from state salc.~ and use ta.\' pursuant to Ch. 212. 1'~ 8. Therefore, City 
AUOl'lley WilIhms' lcttm' is no longer relevant to the questiOll sub judice, 

Therefore, tho instant issue must be resolved by construing the clause, Hfrlr use 
I'xclusively for church [lurpos:;s," as contained in s, 166.231(4), sllpra. Under the statute, 
it il:! tlw ust' to which the utility is put which is determinative of its eKempt status and 
this is consistent with other Florida statutory and case law regarding eKemptions. [8('e 
Maxw(lll v. Good Sllmaritan Hospital Association, 161 So.2d:31 (2 D.C.A, Fla., 19(4); State 
v. Doss, 8 So.2d 15 (Pia. 1942); Lummus v. Florida Acliromlack School, 168 So. 253 <Flu. 
1934); AGO's 046-369 und 063-138; ss. 196.195. 196.196, 196,197, 196.198, and 196.199, 
F. S.} 

This ph!'a~t' hUR been construed prHviously ~o mean that a nonreligious, incidental use 
of prO[ll'l'ty does not prevent tht' granting of an exemption. l5A Words and Phrases 
E.\'C'iusil·ely for ReZzi-:iolls Purpose p. 199 (1950l. The ph ruse "exclusively used" has 
refereu('e to a primary use as opposed to a mel'(~ secondary and incidental use, 15 Words 
and Phl'at;!.'s Exclusit'e/y [:~('d p. 201 (l950l. Incidental purpose~ do not efl'",ct a chunge in 
the purpost' for which property is held and used, as long as tIl(' primary us!.' of such 
pl'operty iH to fUl'thet· I'eligious purposes. ,JaRper v. Mease Manm" Inc., 208 So.2d 821 <Fla. 
19(8). 

Applying thl' above definition, ('ourtl{ have previously held that the fact that a building, 
occupied by u church for church services at stated timl's, is rented for l(!ctul'('s. concerts, 
and r(!adings, and the rent from t;uch entert<linments is used to defray the expenses of 
the church and society, does not prevent the use of the building by tht:! church from being 
its exclusive occupation pursuant to tl statute eKempting from taxation all buildings 
l'xclusively OCCUpiNi as churclll's, First T..:nital'iun Society of HurtfOl'd v. Town of 
Hartford, 3·1 A, 89 (Conn. 1895); that euming otlt!'S livelihood 01' pel'fbrmillg certain 
incidental Sl't'vices does not convert property otht!l'wiso used exclusively fot' religious 
purposes into property which is not uSl'd for said purposes, Lummus v. Florida 
Adirondack School, supra; that use of church-owned J)I'OPl'l'ty as a parking lot for 
parishioners attending church services, although sai l)urking lot was used ali a 
commercial parking aren during weekdavs, serves u r(!ligiCJUs purpose, Central Baptist 
Church of Miami v. Dade County, 216 So.2d <1 !Fla. Hl68), m"d Oil athrl' f.!I'Olllld,9, 40,1 
U.S. 412 (1972), 

In the lattt'r casE', the Central Baptist Church of :VIiami, Florida, Inc., owned II city 
block in do\'.'ntown Miami on which its church building was locatl'd. A large portion of 
the lot, 59 percent, was utilized as (\ parking area. During tIll' wel·kday business hours, 
this urea, with the l'xception of u small r>art resel'ved ut all timos for tho chul'ch staff. 
was rented fot' and used as a commercial purking lot. tIll' l1l't incolllc from which was 
devoted in its cmtirety to world missions and eduracionul programs of the church. On 
Sundays and evenings the parking area scrved as a !..'1·utuitous parking facility for the 
congregation during hours of church services and (,hurch·related activities, 

The Supreme Court of {<'lorida, in construing s. 192.06, F. S. 1967, which stated in part: 

192.06 Property exempt from taxation.-'l'lw following pl'opmty shall bl' exempt 
from taKution: 

* 

(4) All houses of public wOl'ship and lots on whkh they are situated, and nil 
pews 01' st.eps and furniture therein, every parsonage and all burying grounds 
not owned 01' held by individuals 01' corpOl'ations for speculative [lurpOSC\1, 
tombs und right ofburiali but any building being a housli' of worship which shall 
be rented or hired for uny other purpose except for schools or places of worship, 
shall be taxed the same as any other property, 

determined that the ('hul'('h property was exempt from ad V'alorem taxation when said 
property wns u<led fot' religions purposes and that the limited part-time rental of a 
portion of the church lot for commercial purking during wnekdar business haul'S was 
reasonably incidental to the primary usc of the church pl'operty tor rt'ligious purposes 
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and was not u sufficiently divergent commercial use to eliminate the exemption. Central 
Baptist Church of Miami v. Dade County, supra. 

At p. 6, the Supreme Court specifically stated: 

. . . [Ilt does not appear that the Legislature intended by the lalll,'Uage of 
Section 192.06(4) to remove the church property tax exemption where the 
rental of a portion of a church lot is limited in nature and does not result in 
the portion rented being placed beyond its regular and cllstoma!:l' ('hur~h use, 
and the rental funds derived are used for purposes contemplated by SectIOn 16, 
Article XVI, State Constitution. The legislative wisdom and policy of the statute 
are that if certain church related property (parsonages and burying g\'Ounds) is 
held by private persons for speculatjo,re purposes or if the house of worship itself 
is rented for a nonworship or nonschool purpose, these are diversions from 
church use sufficient in degree to warrant lifting the tax exemption. However, 
lesser and more limited divergent llses of church property are apparently not 
deemed by the Legislature sllfficiently inconsistent with church purposes to lift 
the exemption, provided the funds derivl!d from sitch uses are not diverted to 
purposes not contemplated by Section 16, Article XVI. (Emphasis supplied.) 

Emphasizing that each individual situation must be examined on its own merits to 
determine factually whether the organization and the activity are exempt from taxation, 
my predecessor, in response to the questio'l of whethel the word "exclusively" in s. 
166.231(4), supra, permitted the exemption from municipal public service tax to be 
applied to church purchases for nonprofit church properties and operations such as 
schools, clinics, recreation areas, playgrounds, convents, and rectories restated the 
interpretation of the clause "exclusively for church purposes" as follows, which I quoted 
in AGO 075-209: 

... [TJhe term "use':3 exclusively for church purposes" has a broader 
meaning than the use of the chUl'ch auditorium for Sunday sermons or 
preaching services, but extends to such services as the Sunday school services, 
the YOllllg people's Sunday services in the church, and other services in the 
church directly furthering the religiolls purposes of the congregation. [Attorney 
Gen~ral Opinion 057·255; emphasis supplied.] 

Applying this interpretation to the above-quoted issue, my predecessor determined that 
the exemption from municipal public service tax does not apply to church purchases for 
nonprofit church properties and activities such as schools, c1ll1ics, recreation areas, etc., 
unless the activity constitutes a direct adjunct of the church and its congregation, i.e., a 
parsonage, whether or not physically located on church IJremises, fUl'llished to the 
minister without cost of any nature (including cost of utility services). Attol'lley General 
Opillion 075·209. 

Applying these requirements to your particular question, it is clear that the operation 
of Sunday School services and vacation bible schools on church property falls within the 
exemption granted by s. 166.231(4), supra. Both further religious purposes, such as 
teachmg stories from the Bible. However, the application of the above-stated 
requirements to the operation of church day schools presents a more complicated issue. 
It is common knowledge that many churches operate day schools on church premises for 
the purpose of caring for children of working parents. Thus, utilities used in operating 
such schools Ilre used in the area of the church property where said schools are operated 
during the period of operation. Additionally, it is p.resumed that any excess funds derived 
from the operation of day schools are used to further church or religiou;; purposes, 

The above-described situation wO~lld then be quite similar to that before the Florida 
Supreme Court in the Central Baptll;t case wherein the parking area was rented during 
weekday business hours, with proceeds from such rentals used for religious or 
educational purposes. Therefore, it would appeal' that utilities purchased for use in day 
schools lvcated on church premises would come within the exemption ~ranted in s. 
166.231(4), wpra, provided the funds derived therefrom were used for religIOUS purposes 
and not diverted to other uses. If church property, used and operated as a commercial 
parkhlg lot during the week, was found to meet the test of "exclusive use" fol' tax 
exemption purposes, then the same should be true of a day school operated 011 the church 
preml~es by the church, provided no diversion of funds to nonreligious purposes or uses 
occul.)d. 
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However, it must be emphasized that ench individual situation must be examhled on 
its own merits to determil1e factually whether the organization and the activity meet the 
above-stated requirements. • 

076-43-February 23, 1976 

UNIFORM CONT~ABAND TRANSPORTATION ACT 

VF,HICLES TRANSPORTING NON-TAX-PAID CIGARETTES 
SUBJECT TO FORFEITURE 

To: A. L. Bo/wr. Executive Director. Department of Busir!!?ss Regulation. Tallahassee 

Prepared by: Richard Iv' Prospect. Assistant Attorney (JenC'ral 

QUESTION: 

Are non-tux-paid cigarettes "contraband" within the meaning of the 
Uniform Contraband Transportation Act, eh. 74-385, Laws of Florida, so 
as to provide for forfeiture proceedings against vehicles used in 
transporting those cigarettes? 

SUMMARY: 

Vehicles used in transporting non-tax-paid cigarettes are subject to 
forfeiture proceedings under Ch. 74-385, Laws of Florida. 

The Uniform Contraband Transnortation Act, hereinafter referred to as the act, has as 
one of its intentions the establishment of uniform procedures for forfeitures of motol' 
vehicles used il. transporting contraband articles. This intent is gleaned from the judicial 
practice of examining the title of a given act. Board of Public Instruction v. Dade County 
Classroom Teachers' Association, 243 So.2d 210 (3 D.C.A. Fla., 1971). The title of the act, 
Ch. 74-385, Laws of Florida, in its pertinent parts stateg: 

AN ACT relating to ... the seizure and forfeiture of vessels, l'ehicles and 
aircraft; . . . providing uniform procedures for confiscation of vessels, motor 
vehicles and aircraft containing contraband articles .•.. (Emphasis supplied.) 

The obvious legislative intent in creating this uniformity is to provide a plan by which 
contraband and that which is used ill transporting this contraband are to be leg"llly seized 
and forfeited. Prior to the adoption of the act, several state laws relating to specified 
contraband articles each provided for seizure of vessels, vehicles, and aircraft which were 
used to transport the named contraband. See s. 206.205,. F. S. (non-tax-paid motor fuel), 
s. 562.27, F. S. (illegal alcoholic beverages), s. 562.35, F. S. (materials used in the 
manufacture of illicit liquors), s. 849.36, F. S. (lottery paraphernalia), s. 849.231, F. S. 
(gambling devices), and s. 893.12, F. S. (illegal drugs and narcotics). The act amended 
each of the above-cited statutes to create uniform forfeiture proceedings according to the 
provisions of the act. 

In addition to providing for forfeiture of vessels, vehicles, or aircraft transporting the 
contraband embraced in the above statutes, the act created similar forfeiture in 
situations involving contraband within the meaning of state tobacco law, a provision not 
theretofore found in Florida law. 

The question remaining then is: Why is there no mention of the tobacco statutes within 
ss. 5 through 10 unless the Legislature intended to exclude them from the coverage of 
the act? The answer becomes apparent when one views the tobacco statutes, their prior 
authority regarding forfeitures, and the stated purpose of the act to unify statutory 
forfeiture procedures. As will be shown, there Was no necessity to include Ch. 210, F. S., 
the tobacco laws, in these sections because prior to the act there was ho authority to seek 
forfeiture of vehicles used in violation of the tobacco laws. Ho\',ever, the act has now 
plainly and explicitly authorized such proceedings. Hence, since no prior autnority 
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existed, there also was no procedural mechanism which needed to be made uniform and 
therefore includable within ss. 5 through 10. 

Section 210.12(1), F. S., states: 

210.12 Seizures; forfeiture proceedings.-
(1) The state, acting by and through the division of beverage, shall be 

authorized and empowered to seize, confiscate and forfeit for the use and 
benefit of the state, any cigarettes upon which taxes payable hereunder may be 
unpaid, and also any vending machine or receptacle in which such cigarettes 
are held for sale, or any vending machine that does not have affixed thereto the 
identification sticker required by the provisions of s. 210.07, or which does not 
display at all times at least one package of each brand of cigarettes located 
therein so the same is clearly visible and arranged in such a manner that the 
cigarette tax stamp or meter impression of the stamp affixed thereto is clearly 
visible. Such seizure may be made by the division, its duly authorized 
representative, any sheriff or deputy sheriff, 01' any police officer. 

This section authorized seizure and forfeiture of only the non-tax-paid cigarettes; no 
provision waS made for the forfeiture of vehicles used to transport, conceal, or sell the 
cigarettes. Since neither procedural mechanism nor authority was statutorily provided 
for vehicular forfeiture under Ch. 210, F. S., the act created both. 

Support of this theory may be found in two principles of statutory construction. The 
first is that when different. statutes relate to the same subject and those statutes exist in 
possible or actual conflict, it is the latest expression, in time, of the Legislature which will 
control over the earlier. Sharer v. Hotel Corp. of America, 144 So.2d 813 (Fla. 1962). The 
second is that the legislative intent is the polestar by which the courts must be guided. 
To this principle all rules of statutory construction are subordinate. American Bakeries 
Co. v. Haines, 180 So. 524 (Fla. 1938). The obvious legislative intpnt of the act is 
uniformi ty. 

Applying these principles to the situation under cO'lsideration, it is seen that the 
earlier expression of the Legislature relative to forfeitu "e of non-tax-paid cigarettes is s. 
210.12, F. S. It makes no provision for forfeiture of 'ehicles. The latest legislative 
expression is the act. It does provide for such forfeiture. In regard to the latter principle, 
clearly the act is a statute of specific intent. Chapter 210, F. S., is l.! general law 'lot 
speaking directly to specific vehicular forfeitures. Accordingly, the act controls. 

Further support of the above is found when once again the title of the act is examined. 
There it is 3een that the act provides "for seizure and forfeiture of t'ehicles illegally 
transporting or delivering ... tobacco." (Emphasis supplied.) 

Turning now to the provisions of the act, s. 2(I)(c) defines as a contraband article "[alny 
equipment, liquid or solid, which is being used or intended to be used in violation of the 
beverage or tobacco laws of the state." Referring to the tobacco laws of Florida, 
specifically s. 210.18(1), F. S., it is seen that the possession or transportation of non-tax
paid cigarettes for purposes of sale is a misdemeanor of the first degree. 

Therefore, since the possession or transportation of non-tax-paid cigarettes violates the 
state tobacco laws, non-tax-paid cigarettes are contraband within the meaning of s. 2(1)(c) 
of thtl act. Since s. 2(a) of the act makes it tmlawful to transport any contraband article 
by means of a motor vehicle, that motol' vehicle is subject to the seizure and forfeiture 
provisions of ss. 3 through 5 of the act. 

076.41!-Febl'ual'Y 24, 1976 

ELECTION CODE 

SOLICITING SIGNATURES ON PETITION WITHIN 100 YARDS 
OF POLLING PLACE NOT UNLAWFUL 

To: Reubin O'D. Ashew, Governor, Tallahassee 

Prepared by: },{ichael kL Parrish, Assistant Attol'1lf'Y General 
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QUESTION: 

Is the activity of re',juesting passersby to sign initiative petitions 
pro.\?osing atl amendmelli to the State Constitution within 100 yards of a 
pollmg {liace, but more than 15 feet from a polling place, on the day of 
an eledion prohibited by s. 104.36, F. S.? 

S"}MMARY: 

The solicitation, on an election day, of signatures on forms petitioning 
for the submission of a proposed constitutional amendment at a future 
election at locations within 100 years of a polling place is not prohibited 
by s. 104.36, F. S. 

I have assumed for the ptll'pose of this opinion that the activity about which inquiry 
is made would be limited to soliciting passersby on election day within 100 yards of a 
polling place to sign forms petitioning for the submission of a proposed constitutional 
amendment at a future election. I have assumed further that such petition forms will be 
made available for signature at the site of the solicitation, that upon such forms being 
signed same will be retained by the persons soliciting the signatures, and that no 
distribution of such forms for signature at a later date or other place will be made within 
100 yards of a polling place. 

Section 104.36, F. S., reads as follows, in pertinent part: 

On the day of any election it shall be unlawful for any person to distribute 
any political pamphlets, cards or literature of any kind, or solicit votes, or 
approach any elector in an attempt to solicit votes within 100 yards of any 
polling place. . . . 

The statute prohibits three specific activities within the 100-: urd zone: the solicitation of 
votes, the attempted solicitatIOn of votes, and the distribution , ~ "any political pamphlets, 
cards 01' literature of any kind." And it is clear from the following language of AGO 073-
377 that s. 104.36, F. S., does not impliedly prohibit any other activities: 

Section 104.36, F. S., is a penal or criminal law and as such it is to be strictly 
construed. The only specified prohibited activities within 100 yards of any 
polling place are the distribution of political pamphlets, cards, or political 
literature of any kind and the solicitation of votes or attempts to solicit votes. 
From the language used in s. 104.36, it is impossible for anyone to consider that 
the legislature intended to imply that any other activity within the 100 yard 
area should also be prohibited. 

Except for the specifically enumerated activities, aU other implied activities 
are excluded under the legal doctrine expressio u.nius est exclllsio alterius, and 
it would be impossible to apply the provisions of s. 104.36, supra, against an 
individual participating in activities not otherwise prohibited Within 300 feet of 
a polling place, but beyond 15 feet therefrom. 

While the inquired-about activity obviously involves a solicitation, it is a solicitation of 
signatures, not of votes. The signature of such a petition does not constitute a vote in 
favor of the proposition advocated oy the petition, nor does the act of signing such a 
petition obligate the signer to vote in favor of the proposition when and if it is ultimately 
placed on a balJot. 

Accordingly, I am of the opinion that the activity '~bout which you inquire is not one 
which is prohibited by s. 104.36, F. S. 
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076-45-February 26, 1976 

FIREARMS 

DEFINITION INCLUDES "TASER" WEAPON 

To: Richard E. Gerstein, State Attorney, Miami 

Prepared by: Richard W Prospect, Assistant Attorney General 

QUESTION: 

Does the "Taser" weapon constitute a "firearm" for the purposes of s. 
790.001(6), F. S.? 

SUMMARY: 

The Taser TF-l, is a firearm within the meaning of s. 790.001(6), F. S. 
(The use thereof, under certain conditions, would invoke Florida's 3-year 
mandatory penalty.) 

Section 790.001(6), F_ S., provides the definition: 

"Firearm" means any weapon (including a starter gun) which will, or is 
de8igned to, or may readily be converted to, expel a projectile by the action of 
an explosive; the frame or receiver of any such weapon; any firearm muffler or 
firearm silencer; any destructive device; or any machine gun. The term 
"nrearm" shall not include an antique nrearm. 

According to the manufacturer's information booklet, the Taser 'l~F-l is a device 
described as a hand-held, flashlight-configured, plastic body which contains an electrical 
supply unit and into which an expendable plastic cassette is inserted. The cassette 
contains two barb-like projectiles which are connected to the body by insulated wires. The 
projectiles are launched by the expelling energy created by 010 of a grain of smokeless 
powder. When triggered, the barbs are deployed up to a distance of 15 feet and are 
intended to snag on the clothing of a would-be attacker. Once launched and making 
contact, the device may cause up to 50,000 volts of electrical charge to pass through the 
body of the assailant, thereby rendering him helpless. 

I am informed that the United States Department of the Treasury, Bureau of Alcohol, 
Tobacco and Firearms was requested to classify the Taser under the provision of the 
federal Gun Control Act of 1968. Pertinent language from that legislation in terms 
strikingly similar to those found in s. 790.001(6), F. S., reads as follows: 

The term "firearm" means (A) any weapon (including a starter gun) which will 
or is designed to or may readily be converted to expel a projectile by the action 
of an explosive; (B) the frame or receiver of any such weapon; (C) any firearm 
muffler or firearm silencer; or (D) any destructive device. Such term does not 
include an antique nrearm. [Section 921(a)(3), Title I of Public Law 90-618 
(1968).] 

By letter dated October 12, 1973, that agency, in concluding that the device was not a 
firearm within the meaning (' r the above-quoted statute, stated: 

Although the "Taser" wires are expelled by the explosion or expansion of gases 
generated by the ignition of 010 of a grain of smokeless powder, the wires and 
appropriate wire contacts do not meet the definition of a projectile. This 
determination is based on the fact that the muzzle velocity is well below the 
standards established by the Offlce of the Surgeon General, Department of the 
Army. 

I am also informed that the Taser was the subject of an opinion of the Honorable Evelle 
J. Younger, Attorney General of California. In said opinion Attorney General Younger 
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held that the Taser was a firearm under California law, specifically s. 12001, California 
Penal Code, which reads as follows: 

"Pistol," "revolver," and "firearm capable of being concealed upon the person" 
as used in this chapter shall apply to and include any device, designed to be 
used as a weapon, from which is expelled a projectile by the force of any 
explosion, or other form of combustion, and which has a barrel less than 12 
inches in length. "Pistol," "revolver," and "firearm capable of being concealed 
upon the person" as used in Sections 12021, 12072 and 12073 include the frame 
or receiver of any such weapon. 

Notably absent in both California's and Florida's law is any requirement in the 
definition of "projectile" which includes a minimum muzzle velocity-the exclusive basis 
for the decision of the Bureau of Alcohol, Tobacco and Firearms. 

Although the Attorney General of California acknowledged the existence of the federal 
opinion, he nonetheless based his conclusion on the fact that it was not the intent of 
Congress to exclude the operation of state law on the same subject. As he noted: 

Title 18, section 927 of the United States Code declares that it is not Congress' 
intent to occupy the entire field of firearms control. Section 927 reads as follows: 

No provision of this chapter shall be construed as indicating an intent on the 
part of Congress to occupy the field in which such provision operates to the 
exclusion of the law of any State on the same subject matter, unless there is a 
direct and positive conflict between such provision and the law of the State so 
that the two cannot be reconciled or consistently stand together. 

If the Gun Control Act of 1968 is found not to regulate the Taser TF-1, it is 
axiomatic that there would be no conflict with California law that controls the 
possession and use of such a firearm. See G.D.i\1. Products, Inc. v. City of New 
YOr/l, 350 N.Y.S. 2d 500 (1973). [California Attorney General Opinion CR 75/22, 
October 30, 1975.] 

Having the benefit of both of the above opinions, I refer once again to applicable 
Florida law which contains no specific definition of what constitutes a "projectile" in 
terms of muzzle velocity. Absent this definition and lacking the state equivalent of 
standards set forth by the United States Army, I conclude that a projectile is any "body 
projected by external force and continuing in motion by its own inertia." Webstel':S New 
Collegiate Dictional)" 920 (1st ed. 1973). Since the projectiles are expelled by the action 
of an explosive charge, I am of the opinion that the Taser TF-1 is a firearm within the 
meaning of existing Florida law. 

Additionally, I do not consider Florida law in conflict with the Gun Control Act of 1968 
under Title 18, s. 927, U.S.C. As Attorney General Younger observed, since the Taser is 
not a firearm under the Gun Control Act of 1968, then it logically follows that the same 
subject matter, i.e" firearms, is not the basis of conflicting state and fedel'allaws. 

076·46-February 2(;, 1976 

PUBLIC EMPLOYEES 

MAY NOT BE REIMBURSED FOR PER DIEM WHEN ON 
SICK LEAVE WHILE ON TRAVEL STATUS 

To: Doyle Conner, Commissioner of Agri('uiture, Tallahassee 

Prepared by: j\1artin S. Friedman. Assistant Attorney General 
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QUESTION: 

Is it permissible for a department to allow an employee to take sick 
leave for personal illness while on travel status away from his official 
headquarters and to continue to receive travel allowance? 

SUMMARY: 

There is no statutory authority to reimburse a state employee for pel' 
diem when on sick leave because of illness occurring while on travel 
status away from his official headquarters. 

Your quest.ion is answered in the negative. 
Under the express terms of s. 112.061(3)(b), F. S., reimbursable expenses of travelers 

... shall be limited to those expenses necessarily incurred by them in the 
p(uiorl7lance of a public purpose authorized by law to be performed by the 
agency and must be within the limitations prescribed by this section. (Emphasis 
supplied.) 

Section 112.061(12)(b), F. S., requires the traveler to sign a travel voucher certifying, 
among other things, to the truth and correctness of his claim for travel expenses, and 
that the travel expenses "were actually incurred by the traveler as necessary in the 
performanC'e of oflicial duties." (Emphasis supplied.) 

Although one can certainly sympathize with the position a state employee is placed in 
when he becomes ill while away from his official headquarters on official business. there 
is no statutory authority to reimburse the employee for per diem while on sick leave 
because of illness occurring while on travel status away from his official headquarters. 

In the absence of l}uch statutory authority, public funds may not legally be expended 
for such purposes. See AGO 071·28, 073·414. Florida Development Comm. v. Dickinson, 
229 So.2d 6 (1 D.C.A. Fla .. 19G9). eert. denied, 237 So.2d 530 (Fla. 1970), and cf. AGO's 
074·305 und 075·120. 

076·47-February 26, 1976 

REGULATION OF PROFESSIONS 

NGRSING-NURSE LICENSED BY FOREIGN COUNTRY 1\,IA Y BE 
LICENSED IN FLORIDA WITHOUT EXAMINATION 

To: J(rfllleth .\1. J{rers. Seflator. 37th District. Miami 

Prepared by: Donald D. Conn. Assistant Attorney General 

QUESTION: 

Does the phrase "under the laws of another jurisdiction," as used in s. 
464.071(2), F. S., as amended by Ch. 75-273, Laws of Florida, include a 
f01'eign country or the laws of a foreign country or nation? 

SUMMARY: 

== 

As used in s. 464.071(2), F. S., as amended, the phrase "under the laws 
of another jurisdiction" does mean and include foreign countries and the 
laws of foreign countries or nations. 

Your question is answered in the affirmative. 
Prior to July 1. 1975. s. 464.071(2). F. S .• provided that: 

The board r of nursing] shall issue a license to practice nursing as a registered 
nurse u·it!rou! examination, to an applicant who has been duly licensed or 
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registl!/'ed as a re~stered nurse under the laws of another state, territory ot 
(oreiun cOllntry, If in the opinion of the board the applicant meets the 
qualifications required of registered nurses jn this state. (Emphasis supplied.) 

With the enactment of Ch. 75-273, Laws of Florida, which took effect on July 1, 1975, s. 
464.071(2), F. S., now provides that: 

The board lof nursing] shall isslle a license to practice I?rofessional nursing 
without examination, to an applicant who has been duly ilcellsed 01' registered 
under the laws of allother Jurisdiction if, ill the opinion of the board. the 
applicant meets the same standards for lieenSllre required of registered 
professional nurses in this state. (Emphasis supplied.) 

In analyzing your question, the only relevant change made in s. 46'1.071(2), F. S., by 
Ch. 75-273, supra, was the change of the phrase "under the laws of another state, 
territory or foreign country" to the phrase "under the laws of another jurisdiction." In 
this regard it should be noted that the term "jurisdiction" is a term of comprehensive 
and large import, having different meanings dependent upon the connection in which it 
is found. 50 C.J.S. Jurisdiction, at 1090. Thus. the context in which this term is 1,lsed is 
significant in determining its meaning and the intent of the Legislature in making the 
cnange from the specific enumeration of "state, territory or foreign country" to "another 
jurisdiction." 

There is no indication in the title of Ch. 75-273, supra, of any intent to limit the 
generally comprehensive meaning of the term jurisdiction. It is a general rule of 
statutory construction that the use of a comprehensive term indicates an intent to jnclude 
everything embraced within that term. Thus, the use by the Legislature of the 
comprehensive term jurisdiction would indicate an intent to mclude within its meaning 
all aSDects of that term. Florida Industrial Comm. v. Growers Equipment Co., 12 So.2d 
889,893 (Fla. 1943); Fla. State Racing Comm. v. McLaughlin, 102 So.2d 574 (Fla. 1958). 

As noted above. the precise meaning of the broad term jurisdiction is frequently 
determined by the context in which it is used. III this regard. s. 464.071(2), F. S., 
associates the term "laws of' with the term jurisdiction. Thus, the "jurisdiction" referred 
to in s. 464.071(2) is one which has the authority to enact laws. The right to make, 
declare, and execute laws is most commonly associated with and applied to the powers 
of a sovereign, either state or nation. In this regard the word jurisdiction may take on a 
geographical connotation signifying the territory within which the power to declare and 
enforce the law may be exel'cised. 50 C.J.S. Jurisdiction, at 1090, 1091. 

Regarding the regulation of the practice of a profession such flS nursing, the power of 
the sovereign is most frequently exercised with the enactrlielit of laws requiring 
examination and licensure in the proper exercise of the sovereign's police power. The 
sovereign is authorized in the exercisl of its police power to require hcensul'e for those 
who propose to engage in a profession or occupation within the jurisdiction of the 
sovereign. Semler v. Oregon State Dental Examiners. 294 U.S. 608 (1935); Fischwenger 
v. York, 18 So.2d 8 (Fla. 19441. 

Thus. as used in s. 46·1.071(2), F. S., as amended, the term jurisdiction refers to the 
authority of a sovereign power to govern or legislate as well as to exercise authority and 
control. State ex reZ. Dreyer v. BeIcke, 28 N.W.2d 598, 599 (N.D. 1947), Absent an 
expression of legislative intent to the contrary, it would appeal' that Ch. 75-273, supra, 
has not resulted in a change in the sub~tantive scope of applicability of this provision, 
but has only simplified the language l!ded in s. 464.071(2). 

Due to the broad and comprehenswe common meaning of the term jurisdiction, and. 
the fact that nothing in Ch. 75-27:'1, Laws of Florida, evidences an intent to use this term 
in any way other than itd comillonly accepted manner, I am of the opinion that licensure 
without examination pursuant to s. 464.071(2), supra, should be available on an equal 
basis and under the same terms to applicants who have been duly licensed 01' registered 
"undel' the laws of another jW'isdictlOn" whether it be another state, nation, or foreign 
cotmtl-y. 

Nevertheless, the State Board of Nursing is given the duty and responsibility to 
determine tl:at applicants duly licensed or registered und!:;!' the laws of another 
jurisdiction do meet the same standards for licensure required of registered profc..,dional 
nurses in Florida before allowing liClnsure without examination. 

Finally, I find nothing in s. 455.015, F. S., which would in any way repeal or modify s. 
464.071(2), supra. Rather, the method available under s. 455.015 for licensure is an 
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ultel'11ative which an applicant may choose, but certainly a foreign licensee may still 
utilize s. 46<1.071(2) if that applicant can show that he 01' she meets the standards for 
licensure of registered professIOnal nurses in this state. 

076-48-February 27, 1976 

REGULATION OF PROFESSION 

REGULATION OF REAL ESTATE "RESALE INDUSTRY" 

To: A. L. BaileI', Executive Director, Department of Business Regulation, Tallahassee 

Prepared by: Richard Goldstein, Assistant Attomf!Y General 

QUESTIONS: 

1. Is the regulation of the "resale industry" properly within the 
jurisdiction of the Division of Land Sales under t;il. 478, F. S.? 

2. Is the regulation of the "resale industry" properly within the 
jurisdiction of the FI01'ida Real Estate Commission under Ch, 475, F. S.? 

3. Is the regulation of the "resale industry" properly within the 
jurisdiction of the enforcing authority under Part II, Ch. 501, F. S.? 

SUMMARY: 

The division has jurisdiction to regulate the resale industry as to sales 
and offers to dispose of subdivided land. The commission has jurisdiction 
to re~ulate those individuals participating in the resale industry for 
violatIOns of Ch. 475, F. S., and the enforcing authority has jurisdiction 
to prevent unfair and deceptive trade practices that occur in the resale 
industry. 

These questions will be answered in accord with the factual situation taken from your 
correspondence. Certain business entities (realtors) are specializing in the "resale of 
Florida land." The realtor contacts owners of Florida land who wish to sell that land. The 
realtor requires the person wish.', to sell his land to pay an initial fee in return for the 
realtor's promise to list the land Iv" sale. The landowner is unable to verify what efforts 
are being performed by the realtor to sell the land, and that very frequently little is 
actually done by the realtor to attE:mpt to sell the land. 

AS TO QUESTION 1: 

The Division of Florida Land Sales (division) has jurisdiction over offers to dispose of 
"subdivided lands"located within the state. Section 478.27(1), F. S. The term "subdivided 
land" is defined to mean 

... any land which is divided or is proposed to be divided for the purpose 
of disposition into 50 or more lots, parcels, units or interests and also includes 
any land, whether contiguous or not, if 50 oj' more lots, parcels, units or 
interests are offered as 2art of a common promotional plan of advertising and 
sale. [Section 478.021(2)(f), F. S.) 

Thus, the division has regulatory authority over any offers to dispose of any subdivided 
land. as defined, within the state. Section 478.27(1). The division also has authority to 
regulate the disposition of subdivided land if the offer to dispose thereof originates within 
the state. Sect~oll 478.27(3), F. S. 

The Florida Legislature expressly declared Ch. 478, F. S., to be both a remedial and a 
penal statute with the remedial portions thereof being liberally construed to effectuate 
that purpose. Section 478.021(1). To implement the remedial components of Ch. 478, the 
Legislature granted the division certain powers and duties contained in ss. 478.041, 
478.151, 478.161, and 478.171. 
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Specifically, the division has the power to issue a cease and desist order upon the 
determination, in accord with Ch, 120, F. S., that a person has directly, 01' through an 
agent or employee, knowingly engaged in any false, deceptive, or misleading advertising, 
promotional, or sales methods to offer or dispose of an interest in subdivided l!\uds. 
Section 478.171(1)(b), F. S. The division may also issue a temporary cease and desist 
order without notice of hearing upon a finding of fact, in writing, that the public interest 
will be irreparably harmed by the delay in issuing an order pursuant to s. 478.171(l)(b) 
and (2), F. S. The Florida Legislature has expressly stated that false, deceptive. or 
misleading advertising, promotional, or sales methods used to offer or dispose of an 
interest in subdivided lands are within the jurisdiction of the division. Section 
478.171(1)(b}. 

The division may seek judicial relief with or without prior administrative remedies. 
The division has the power to seek judicial relief in the circuit court to enjoin acts or 
practices if it appears that a person has engaged or is about to engage in any act or 
practice which constitutes a violation of any provision of Ch, 478, F. S., or a rule 
promulgated thereunder. Section 478.041(3). Therefore, the division could proceed, on the 
grounds set forth in s. 478.171, in circuit court. 

Section 478.221, F. S., sets forth specific exemptions from Ch, 478, r. S., which do not 
include the scheme described in your letter. The basic rule of statutory construction that 
where the express mention of one thing is the exclusion of anoth('ll' is applicable here. 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); State ex reZ. Shevir. v. IndICo Corp., 319 
So.2d 173 (1 D.C.A. Fla., 1975); Marshall v. Hollywood Inc., 224 So.2d 743, 750 (4 D.C.A. 
Fla., 1969). The factual situation set forth above and the individuals participating therein 
do not appear to be within the parameters of s. 478.221 and therefore are not exempt 
from regulation by the division. . 

The division has jurisdiction over the perSOll selling and the sale or offer to dispose of 
subdivided land. Section 478.27(1), F. S. The activity ilescribed in your letter constitutes 
an offer to dispose of subdivided lands. The division also has the judicial and 
administrative jurisdiction to act against any person who, in the sale of subdivided lalld, 
violates any part of Ch, 478, F. S., or rules promulgated thereunder, which would include 
the facts presented in your letter. Therefore, the division appears to have sufficient 
authority to determine whether or not the acts of any realtor have violated or will violate 
Ch.478. 

This opinion is limited to the factual situation set forth in your letter. There are 
particular factual situations which could remove the sale of subdivided land from the 
jurisdiction of the division, none of which appear to be applicable here. 

AS TO QUESTION 2: 

The Florida Real Estate Commission (commission) is created by Ch, 475, F. S., and has 
the statutory authority to grant, deny, revoke, or suspend any registration held by a 
registrant of the commission. Section 475.25. The commission, an administrative board 
created bv the Legislature, has no common-law power and is thereby limited to the 
powers expressed in the statute that creates it. State ex rei. Greenberg v. Florida State 
Board of Dentistry, 277 So.2d 628 (1 D.C.A. Fla., 1974). Under Ch, 475, the commission's 
authority is premised upon a person's actions pertainiug to 01' affecting the sale, 
exchange, purchase, lease, or assignment of real property or an interest therein. Section 
475.01(11). 

The activities the commission is granted authority to regulate are, in pertinent part, 
contained in s. 475.01(2), F. S.: 

Every person who shall, in this state ... for a <:ompensation or valuable 
consideration directly or indirectly paid or promised, ... negotiate the sale, 
exchange, purchase or rental of any real property, or any interest in or 
concerning the same . . . or who shall advertise Or hold out to the public by 
any oral or printed solicitation 01' representation that such person is engaged 
in the business of . . . buying, sellmg, exchanging, leasing or renting real 
estate, or interests therein, ' .. and every person who shall take any part in 
the procuring of sellers, purchasers, lessors or lessees of the real property, or 
interests therein . . . and all persons who are members of partnershi.ps of 
officers or directors of corporations engaged in performing any of the aforesaid 
acts 01' services; each and every such person shall be deemed and held to be a 
"real estate bl'oker" 01' a "real estate salesman" .... 
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The commission has jurisdiction to regulate the activities expressed in Ch. 475, F. S., 
and the rules promulgated thereunder unless an express exemption is set forth within 
the statute. No express exemption appears to apply to the facts contained in your letter. 

Applying the foregoing statutory section, the factual situation you have described 
indicates a realtor who\ for compensation actually paid in advance, promises to negotiate 
a sale of real estate, ho ds himself out to the public as being in the business of selling real 
estate, and takes part in the procuring of sellers and buyers of real estate. Therefore, it 
appears that the realtor, in your factual situation, whether licensed 01' not, falls within 
the jurisdiction of the commission. 

The basis for an administrative agency to suspend 01' revoke a license must be found 
in the specific grounds enumerated in the statute. In re Weathers, 31 So.2d 543 (Fla. 
1947); State ex reI. Volusia Jai Alai, Inc. v. Board of Business Hegulation, 304 So.2d 473 
(1 D.C.A. Fla., 1974). The grounds for suspension of an,\' registration are set forth in s. 
475.25(1)(a)·(il, F. S. The grounds for revocation are set fort~ in s. ,175.25(2) and (3), F. S. 

A registration may be suspended for a period not exceed .. g 2 years upon a finding of 
facts showing that the registrant has "violated a duty imposed upon him by law or by 
the terms of a listing contract, written, oral, express or implied, in a real estate 
transaction." Section 475.25(1)(a), F. S. The registration of a registrant may be revoked 
if the registrant shall: 

, .. for a second time be found guilty of any misconduct that warrants his 
suspension under subsection (1) of this section, 01' if he shall be found guilty of 
a COllrse of conduct 01' practices which show that he is so incompetent, 
negligent, dishonest 01' untruthful that the money, property, tl'atlsactions and 
rights of investors or those with whom he may sustain a confidential relation, 
may not safely be entrllsted to him. [Section 475.25(3), F. S.] 

The factual situation that you have set forth involves the solicitation by a realtor 
attempting to procure a ;isting so that he may procure a purchaser under a listing 
contract. In your factua; situation you indicatr. that the realtor, in so procuring the 
listing, may be dishonest or untt'uthrul with the seller of l'paI property. Apparently the 
realtor, aftel' accepting the advance fee, dues little if anything to actually procure a 
buyer. That situation appr:ars to be within the jurisdiction of the commission and the acts 
performed appear to be specifically proscribed by s. '175.25m and (3), F. S. 

I have assumed that th~ realtor in your factual situation is properly registered with 
the commission. Assuming that the realtor is not so registered, a violation of ss. 475.13 
and 475.25(1)(d), F. S., is apparent and within the jurisdiction of the commission. If the 
person is unregistered, the commission may properly seek relief in a circuit court of 
competent jurisdiction. Section 475.39(1), F. S. 

Therefore, based on the above uuthority und factual situation, your question is 
answered in the affirmative. 

AS TO QUESTION 3: 

The Department of Legal Affairs und the individual state attorneys are designated as 
the enforcing authorities for violations of Part II, Ch. 501, F. S., (the act). Sections 
501.203(4) and 501.207. The Legislature, in s. 501.204, declared what s]lull be an unlawful 
activity 01' practice: 

(ll Unfair methods of competition and unfair 01' deceptive acts or practices 
in the conduct of allY tmde or commerce are hereby declared unlawful. 

(2) It is the intent of the Legislature that in construing subsection (1) of this 
section, due consideration and great weight shall be given to the jpterpretations 
oC the Federal Trade Commission and the federal courts relating, 0 s. 5(a)(1) of 
the Federal Trade Commission Act (15 lJ.S.C. '15(a)(1)), as from time to time 
amended. 

The Legislature expressly made remedies available under the act to be in addition to 
those otherwise available for the same conduct under state 01' local law. Section 501.213. 

The intent of the Legislature was expressed in s. 501.204(1), F. S., that due 
consideration and great weight shall be given to the interpretations of the Federal Trade 
Commission IF.T.e.) and the federal courts relating to s. 5(a)(1) of the Federal Trade 
Commission Act, 15 U.S.C. s. 45(a}(1). Therefore, a review of the Federal Trade 
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Commission complaints and orders which are reported in Federal Trade Commission 
decisions is appropriate to determine whether 01' not the F.T.C. has determined that 
busit1ess activities related to real property transactions are within its jurisdiction and 
therefore within the jurisdiction of the enforcing authorities. A revi'lw of those 
complaints and orders dem'.lllstl'lltes the commission's determination that business 
practices related to the sale of real property fall within the purview of the Fedeml Trude 
Commission Act. Arizona Valley Dev. Co. Inc. et a/., 56 F.T.C. 708 (1960>; Nichl11son & 
Associates, Inc., 56 F.T.C. 155 (1959); Tom Vint, d/b/a/ Nat'l BURitleRs Service, 56 F.T.C. 
606 (1959); Affiliated Brokel's, Inc., et at., 54 r'.T.C. 97 (1957). 

In addition to the interpretation::! of the Federal Trade Commission, the Fifth Circuit 
Court of Appeals stated that a retaliatory eviction of tenants from a mobile home park 
is declm'ed to be an unfair and deceptive trade practice under the act and Rule 2·11.07. 
Bowles v. Blue Lake Dev. Corp., 504 F.2d 1094 (5th Cir. 1974). In Kendig v. Kendall 
Construction Co., 294 So.2d 709 (4 D.C.A. fla., 1974), further rel'iI.'ll·p.d at 317 So.2d 138 
(·1 D.C.A. Fla., 1975), the Fourth District Court of Appeal held that the act wns applicable 
to " tenant eviction and lease of real property. Sel' also Commonwealth v. MOl1umlmtnl 
PrO\)el'ties, Inc., 329 A.2d 812, 819 (Pn. 19(4), where the Pennsrlvanin Supreme Court 
app ied its Unfair and Deceptive Trade Prat'tices Act to the leasll1g of real propcrty. 

Scction 501.208, F. S., grants to the enforcing authority the power to ReeK a cease and 
desist order whenever the enforcing authority hns renson to believe that a person has 
been 01' is violating the act. PUl'suant to this powcr the cnforcing authority m.w act 
against any person who violates any provision of the act. . 

Following the lell'islative intent expressed in s. 501.204(2), F. S., we find that the F.T.C. 
has held that bus1l1eRs activities l'eluting to the sale of real property are under their 
jurisdiction. Both the Fifth Circuit Court of Appeals and the Fourth District COllrt of 
Appeal have held that the act and rules promulgated thereunder are applicable to the 
leasing of real propcrty. Since no expressed exemption is set forth ill H. 501.212(lH5), 
F. S., for either real estate tronsactions in general or the specific transaction YOll have 
set forth in your fattual situation, and nOlle of the individuals in your factunl situation 
are exempt, it would appem' that the act applies to the above factual situation. 

Therefore, based on th~ above authoritv, your third question is nnswer(~d in the 
affirmative. My response reflects the position I have taken in State ex rl!l. Herring v. 
Murdock, Case No. 75·1270 (4 D.C.A. Fla., 1975). This response is, of cOUl'ge, subject to 
that judicial determination and to any whil:h the Florida Suprenw COtH't may rendol'. 

076-49-March I, 1976 

PUBLIC RECORDS 

CONFIDENTIAL RECORDS RELATING TO DEVELOPMENTALLY 
DISABLED PERSONS-RELEASE ONLY TO AUTHORIZED GROUPS 

To: William J. Page, Jr., SecretaT)·. Department of Health ami RI!/lClbilitatil'l' Sel't'it'l!s, 
Tallahassee 

Prepared by: Sharyn L. Smith. Assi,~tant Attorney UNleral 

QUESTION: 

May the Depal·trnent of Health and Rehabilitative Services release 
confidential informatioh from the Developmentally Disabled Adult Abusl' 
Registry to organizations or groups wishIng to independently investigate 
alleged abuse of developmentally abused persons? 

SUMMARY! 

The Department of Health and Rehabilitative Services should not 
release confidential info):mation from the Developmentally Disabled 
Adult Abuse Registry to organizations or groups wishing to 
indepenctently investigate alleged abuse of developmentally disabled 
personS in the absence of a court order. 
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According to your letter, the Division of Family Services has been advised by the 
Division of Retardation that a private group known as the Human Rights Advocacy 
Committee and o"iler persons concerned with the welfare of retarded citizens wish to 
have access to the reports contained in the abuse registry maintained by the department 
pursuant to s. 827.09(7), F. S. These organizations wish to have access to the records in 
order to independently investigate alleged abuse of developmentally disabled persons. It 
is the position of the Department of Health and Rehabilitative Services that neither the 
Division of Family Services nor the Division of Hetardation may release this information 
to the foregoing parties. 

Section 82'7.09(7), F. S., provides as follows: 

CENTRAL REGISTRY.-Reports of abuse shall be recorded ill central 
registries establi"hed and maintained by the department as required by s. 
828.041 [carried forward as s. 827.07(7»), dealing with abuse of chIldren. Each 
registry shall contain information us to the name of the abused developmentally 
disabled person and the members of the family 01' other persons responsible for 
his care, the facts of the investigation, and the result of the investigatirll1. The 
information contained in the registry shull not be open to inspection by the 
public. However, appropriate disclosure may be made for use in connection 
with the treatment of the abused person or tl.e person perpetrating abuse, and 
to counsel representing either perbul1 in any criminal 01' civil proceeding. 
Appropriate dIsclosure may also be made for use in connection with the hiring 
01' employment of persons to serve developmentally disabled persons. In 
addition, information contained in the regist,:\, may be al'ailable for purposes 
of research relating to the abuse of developmentally disabled persons. The 
department shall malle sllch information (ltl(l!'lable upon application by a 
researcher or research agenc)' of professional repute,rouided the need for the 
records has been demonstrated to the satisfaction 0 the department. Records 
shall not be opened under this provision unless adequate assurances are given 
that names and other information identifying developmentally disabled persons 
will not be disclosed by the applicant. (Emphasis supplied.) 

An examination of this statute demonstrates that the records contained in the abuse 
registry are limited access public records whil:h may be released only to the persons 
specifically authorized and subject to the conditions prescribed therein. See AGO 0'15·21 
and cases cited therein dealing with release of information within the child abuse 
registry, s. 827.07(7), F. S. The statute clearly states that the information which these 
organizations have requested may be made available only to specified groups or persons. 
Whether the organizations requesting the information could be considered "research 
agencies of professional repute" as contemplated by the statute is questionable. 
Additionally, assuming for the sake of al'gl.lment that such organizations could be 
considE'red "research agencies of professional repute" the organizations would still be 
required to demonstrate their need for such records to the satisfaction of the department. 

By requil'ing that the research agencies do Ilot disclose the names and other identifying 
information of developmentally disabled persons, I am inclined to the view that the 
Legislature contemplated that this information be released to bona fide research agencies 
for purposes of compiling general statistical data and information and not to serve as a 
catalyst for i11dependent investigations of the reports. Accordingly, until ordered by a 
COUl't of competent jurisdiction to release this information to organizations who desire 
this information for purposes of independently investigating reports of abuse, I must 
advise against the release of the reports. C(. Patterson v. Tribune Co., 146 So.2d 623 (2 
D.C.A. Fla., 1962). 
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076-50-March 1, 1976 

ADMINISTRATIVE PROCEDURE ACT 

REFERRAL OF SOME HEARINGS BY AGENCY HEAD TO HEARING 
EXAMINERS FROM DIVISION OF ADMINISTRATIVE HEARINGS 

To: Catherine W. Chapin. Chairman. Career Sen'ice Commission, Tampa 

Prepared by: Betty Steffens, Assistant Attorney General 

QUESTIONS: 

1. If the Career Service Commission should elect to l'efer certain of its 
~ppeal cases tlO hearin~ officers for the Division of Administrative 
Hearings, would tIus d.ecision have any effect on whether the commission 
would lose any of its rights to hear those cases it does not elect to refer? 

2. If the commission should choose to refer only appeals such as fOl' 3-
day suspensions, layoffs, and transfers, could this possibly be interpreted 
as being in violation of any state statutes? 

SUMMARY: 

The Career Service Commission, as an agency head as defined by s. 
120.52(3), F. S., may legally elect to refer certain of its appeals cases to 
hearing officers of the DiVision of Administrative Hearings and retain the 
authority to heal' cases it does not elect to refer. 

The answers to your questions are in the negative. 
A basic premise of your question. in which I concur, is that the Career Service 

Commission is an agency within the meaning of s. 120.52(1), F. S., and as such it comes 
within the purview of the Administrative Procedure Act. The Career Service Commission 
is created by s. 110.041, F. S .. to heal' appeals ariSing from the state's pel'sonnell'ules 
and regulations, hold public hearil1!)s on proposed rules and regulations, and to pei'form 
any other duties which are authorized 15y rules of the Department of Administration. 
Section 110.041(2). As such, the commission appears to !:ie un agency as specifically 
defined by s. 120.53(1)(b). F. S. Cf. AGO's 075·6 and 075·58. 

Section 120.57, F. S., applies "in all proceedings in which the substantial interests of a 
pal'ty are determined by an agency." Assuming that matters coming befol'e the 
commission are within this phraseology, s. 120.57(1}(a) provides that a hearing officer 
assigned by the Division of Administrative Hearings shall conduct all formal proceedings 
which are defined to mean proceedings involving a disputed issue of material fact, except 
rOI~ 

1. Hearings before agency heads other thml those within the Department of 
Professional and Occupational Regulation; 

2. Hearings before a member of an agency head other than agency hends 
within the Department of Professional and Occupational Regulation; 

3. Hearings before the Industrial Relations Commissi0l1, judges of industrial 
claims, unemployment compensation appeals l'eferep.s, and the Public Service 
Commission or its examiners; . 

4. Hearings regarding drivers' licensing ~ursuant to chapter 322; 
5. Hearings within the Division of Famlly Services of the Depal'trnent of 

Health and Rehabilitative Services; and 
6. Hearings in which the divisioll is a party; whell the division is a party, 

all attorney assigned by the Administration Commission shall be the hearing 
officer. 

Section 120.52(3), F. S., defines "agency head" for the purposes of administrative 
procedures as follows: It 'Agency head' means the person 01' collegial body in a 
department 01' other g()vernmental unit statutorily responsible for final agency action." 

Section 110.061('1), F. S., directs that actions of the Career Service Commission are 
directly l'eviewable by the judiciary and reads as follows: 
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The exercise by the Career Service Commission of the powers, duties, and 
functions prescribed by this section shall be rE'viewable only by the judiciary on 
the grounds that: 

(a) The commission did not afford !l fair and equitable hearing. 
(b) The decision of the commission was not in accordance with existing 

statutes or rules and regulations promulgated thereunder. 
(c) The decision of the commission was not based 011 substantial evidence. 

Thus, the Career Service Commission is responsible for final agency action, which 
includes the whole or part of an order issued by the head of an agency pursuant to s. 
120.57(1) 01' (2), F. S., and is an agency head as defined in s. 120.52(3), F. S. Attorney 
General Opinion 075·306. This being the case, the use of hearing officers is permissive 
rather than mandato!'y. The Career Service Commission may conduct the hearings or 
request that they be conducted by n hearing officer. I am unaware of any statutes which 
would prevent the Career Service Commission from electing to refer only certain appeals 
to hearing officers. The commission or its delegate must, however, make this elective 
determination within the 10·day time constraint of s. 120.57(1)(b)3., F. S. See s. 20.04, 
F. S., rind AGO 075·306. 

076·51-March 2, 1976 

COUNTY COMMISSIONERS 

GOVERNOR'S DISCIPLINARY POWER
CONSTITUTIO~AL LIMITATIONS 

To: Reubin OV. AS/leW, G()(Iel'lwr. Tallahassee 

Prepared by: Jerald S. Price. Assistant Attol'/ley General 

QUESTION: 

Where the Florida Commission on Ethics recommends that an elected 
county commissioner be suspended for a period of 90 days with a 
concomitant forfeiture of salary, is that penalty within the statutory 
authority of the commission to recommend, and if any penalty is 
rccommended by the commission for an officer subject to suspension 
under the Constitution, which penalty does not appear in the 
Constitution, may the Governor impose it? 

SUMMARY: 

Until judicially determined otherwise, the Governor is not empowered 
to suspend an elected county commissioner for a temporary period such 
as 90 days. The power to suspenci an elected county official is bestowed 
upon the Governor solely by s. 7(a), Art. IV, State Const., and such power 
appears to be preliminary to and an integral part of the removal 
proceedings prescribed b~' s. 7(b), Art. IV, State Const. Exercise of the 
power of suspension grunted by the Constitution, and determination of 
need and of constitutionally prescribed grounds therefor, is solely a 
function of the executive. The Legislature and the Commission on Ethics 
ore without authority to provide for suspension by the Governor in any 
manner other than that provided by the Constitution. Penalties of 
restitution and public censure and reprimand, as recommended by the 
Commission on Ethics, are presumptively valid and should be given effect 
until judicially determined to be ul1l::onstitutional. 

You stated that, pursuant to its finding that an elected county commissioner violated 
the Code of Ethics for Publie Officers and Employees (Part III, Ch. 112, F. S.), the 
Commission on Ethics has recommended that you suspend the commissioner in the 
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manner set forth a.bove and has also recommended to you the invoking of the penalties 
of restitution and public censure and reprimand. 

The election of county commissioners, the term of their office, and their qualificatiotls 
for office are prescribed by s. l(e), Art. VIII. State Canst., and s. 7, Art. IV, State Canst .• 
provides for their suspension Ulld removal from office and provides conditions or grounds 
for such suspension and removal. Part V. Ch. 112, F. S., provides the procedures for 
disposition of executive orders of suspension and the removal 01' reinstatement of any 
such suspended county officers in implementation of s. 7{b). Art. IV. No other 
constitutional provisions control the election of county commissioners, their terms of 
office, 01' their suspension and removal from office. It is beyond the legislative powel' to 
provide for the suspension and removal, or the reinstatement, of elected county 
commissioners in any manner other than that provided by the Constitution. In re 
Investigation of Circuit Judge, 93 So.2d 601, 604 (Fla. 1957)j cf. Wilson v. Newell, 223 
So.2d 734 (Fla. 1969), holding that a statute prescribing qualifications for the office of 
county commissioners in addition to those prescribed by the Constitution was 
unconstitutional and invalid, and State ex reI. Askew v. Thomas, 293 So.2d 40, 42 (Fla. 
1974). The Constitutioll places the power to sllspend commissioners on specified grounds 
in the chief executive officer alone, s. 7(a), Art. IV, and the power so conferred is 
exercised by executive order stating the grounds therefor and filed with the Secretary of 
Stute. The power to remove such officials based on the charges made in the executive 
order of suspension is vested in the Senate alone, s. 7(b), Art. IV. 

Under the separation of powers doctrine, s. 3. Art. II, State Const., and the principle 
that the express mention of one thing is the exclusion of another, expressio llnius est 
exelusio alterius, it is not competent for the Legislature or any other autho1'ity to exercise 
such power of suspension 01' to prescribe any grounds therefor other than those 
designated in the Constitution, to provide for any form 01' manner of suspension other 
than that prescribed in s. 7(a), Art. IV, or to provIde for any other action or proceedings 
Rrelimintll'Y to 01' leading to the removal from office of an elected county commissioner. 
See In I'e Advisory Opinion of Governor Civil Rights. 306 So.2d 520 (Fla, 1975); also see 
State ex rei. Judicial Qualifications Com'n v. Rose, 286 So.2d 562 (Fla. 1973), and 
Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Flu. 1974), applying the 
aforementioned principle to other constitutional provisions. Conversely, under the 
constitutional scheme, only the Senate is vested with the power to remove from office a 
suspended county officer. Moreover. where the Constitution expressly provides the 
manner of doing a thing. it impliedly forbids its being done in a substantially different 
manner, and the manner prescribed is exclusive and beyond the reach of the legislative 
power. In re Advisory Opinion of Governor Civil Rights, supra, at p. 523, and cases 
therein cited; State v. Coleman, 155 So. 129 (Fla. 1934); Amos v. Mathews, 126 So. 308 
(Fla. 1930). 

The extetlt of the suspensioll power invested in you by s. 7(a), Art. IV, State Canst., 
and the exercise of the duty imposed and the power granted in any ~iven case ma~, in 
the :final analysis, be determined 0111y by the judiciary. Such considerations are not WIthin 
the prerogatives of my office. However. in an effort to construe the provisions of Part III, 
eh. 112, F. S .• to comport with the Constitution and the aforestated l'ules of law, I offer 
the foHowing observations as to the operative effect and efficacy of that law. 

Section 112.324. F. S.t among other things, makes it the duty of the Commission on 
Ethics to report its findlOgs of a violation of Part III, Ch. 112, F. S., on the part of' an 
elected county commissioner to the Governor, and to recommend appropriate 
disciplinary action thereon. Section 112.317(4) provides that any violation of Part III of 
that statute shall constitute malfeasance, misfeasance/ or neglect of duty in office within 
the meaning of s, 7(a), Art. IV, State Const. SectIon 112.317, among other things, 
stipulates that a violation of any provision of Part III of Ch. 112 shall, pursuant to 
applicable constitutional and statutory procedures, constitute grounds for the removal 
from office of an affected county commIssioner. (The executive action prescribed by s. 
7(a), Art. IV, supra, appears to De preliminary to and leads to and is an integral Pelrt of 
the removal proceedings prescribed by s. 7(bJ, Art. IV, as implemented by Part V, Ch. 
112.) Section 112.317 also provides for the suspension from office of a "public officer." but 
I construe s. 7, Art. IV, 111 its entirety, and in pari materia with Part V, eh. 112. to 
provide an integral process 01' procedure for the suspension and removal of elected 
county officials contemplating. indeed requiring, the tl'lal by the Senate of the charges 
made agairist the suspended officer by the Chief Executive in and according to "the 
proceedings prescribed by law [Part V, Ch. 112, F. S.]" and the disposition of such 
charges by the Senate by the removal or reinstatement of such elected county official. 
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Under s. 7(a), Art. IV, the suspension of a county commissioner is effected by executive 
order stnting the [,founds for suspension and filed with the Secretary of State. Upon the 
filing of the executive order, Part V of Ch. 112, as authorized by and in implementation 
of s. 7(b), Art. IV, by operation of law takes command and provides for the trial and 
disposition of the charges made against the affected county commissioner as presented 
in the executive order. It is true that s. 7(a), Art. IV, authorizes the Governor to reinstate 
any suspended officer at any time before removal by the Senate. However, I do not 
construe that provision to mean that the Governor is endowed with any authority to 
intercede in, or halt, sllspend, or interrupt, the proceedings initiated by operation of law 
upon the filing of the order of suspension with tue Department of State (and as mandated 
by the terms of Part V, Ch. 112) by any means other than the actual, full reinstatement 
of the suspended county official before the Senate acts finally to remove the official as 
prescribed by s. 112.45. Once the executive order of suspension is filed, except for the 
aforestated power of the Govel'l1ol' to reinstate, the executive no longer has any 
discretion in or control over the disposition of the order of suspension. Of. AGO 067·55. 

Thus, ss. 112.317(1)(a)2. and 112.324(4), F. S., read together, empower the Governor to 
invoke the prescribed pennlty of removal from office of those officers found by the 
Commission on Ethics to have violated Part III, Ch. 112, F. S., who have been reported 
by that body to the Governor and over which officers he possesses the power to initiate 
constitutionally mandated proceedings of "removal from office" by filing the executive 
order of suspension prescribed by s. 7(a), Art. IV, State Const., on one oj' more of the 
grounds specified therein. Though the Commission on Ethics may recommend such action 
to the Governol', only he may determine whether sufficient facts exist to activate 
executive action to make and file an order of suspension under s. 7(a), Art. IV. Advisory 
Opinion LO the Governor, 196 So.2d 737 (Fla. 1967). If the Governor, in the exercise of his 
independent and singular judgment, determines to suspend an elected county official and 
makes and files the requisite executive order as prescribed in s. 7(a), Art. IV, from the 
date of the filing thereof (s. 112.40, F. S.) the pay and emoluments of office of the 
suspended official cea5e and t.he suspended official is not entitled to pay and emoluments 
for the period of suspension unless and until he or she is reinstated by the Senate 
pursuant to s. 112.45 or by the Governor pursuant to s. 7(a), Art. IV. Attorney General 
Opinioll 072·222. Also see s. 111.05, F. S. 

As to restitution by conveyance to the county of certaitllands, as recommended bv the 
Commission on Ethics, Part III. Ch. 112, F. S., is clothed with a presumption of vaiiOlty 
and must be given effect until judicially declared unconstitutional. Evans v. Hillsborough 
County, 186 So. 193 (Fla. 1938); Pickerill v. Schott, 55 So.2d 716 (Fla. 1951). Also, it must 
be noted that s. 112.317(2) charges the Attorney General with the responsibility of 
brinf,ing civil actions to recover restitution penalties recommended by the Commission 
on EthiC's. 

As to the penalty of public censure and reprimand, as recommended by the 
Commission on Ethics, I am unaware of any constitutional provision which would control 
or prevent the invoking thereof by the Governor. Also, as I pointed out above in regard 
to the restitution penalty, the penalty of public censure and reprimand would be clothed 
with a presumption of validity until judicially found to be unconstitutional. Under such 
circumstances, I cannot state that the prescribing of public censure and reprimand as a 
penalty for violation of Part III, Ch. 112, F. S., is not within the legislative power. 
Therefore, you may, by executive order or proclamation, censure and reprimand. 
However, if you should determine to file an order of suspension, you should not proclaim 
such reprimand, but may, in your discretion, withhold same and abide by the Senate's 
action on the suspension orrlul'. It must be noted in this regard that s. 112.317 is 
discretionat'Y and permiSSIVe. The Governor is not required or commanded by either s. 
112.317(11 01' s. 112.324(4) to invoke any penalty. Rathel', the words of the statutes, in 
effl.'ct. only authorize the Governor to invoke the penalty. . 
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076-52-March 10, 1976 

PUBLIC BUILDINGS 

STATE MAY NOT DELEGATE Au'rHORITY TO SUPERVISE 
CONSTRUCTION OF BUILDING PARTLY FUNDED BY STATE 

FUNDS TO LOCAL GOVERNMENT 

076-52 

To: Jach D. Kane, Executive Director, Department of General Services, F. E. Steinmeyer 
III, LeoTI County Attorney, and Bryan W: Henry, City Attorney, Tallahassee 

Prepared by: Gerald L. Knight, Assistant Attorney General 

QUESTION: 

May the Department of General Services, pursuant to Ch. 120, F. S., and 
Ch. 75·243, Laws of Florida, adopt rules and regulations to delegate to the 
Tallahassee·Leon County Civic Center Authority the supervisory 
authority to construct the civic center being jointly funded by the City of 
Tallahassee, Leon County, al1d the state? 

SUMMARY: 

The Department of General Services is not authorized by law to adopt 
and promulgate rules pursuant to Ch. 120, F S., or s. 255.30, F. S., to 
establish a procedure for delegating to th~ lllahassee·Leon County 
Civic Center Authority the general power ar"u duty of the Division of 
Building Construction and Property Management of the Department of 
General Services to supervise the construction of state buildings, as that 
power applies to the construction of a civic center in the City of 
Tallahassee, jointly funded by the state and local governments. 

The general rule, as stated in 67 C.J.S. Officers s. 104, is that: 

In the absence of statutory authority a public officer cannot delegate his 
powers, even with the approval of a court. An officer, to whom a power of 
discretion is intrusted, ca11not delegate the exercise thereof except as prescribed 
by statute. He may, however, delegate the performance of a ministerial 
act .... 

This rule has been followed by the Florida courts. See Nicholas v. Wainwright, 152 So.2d 
458 (Fla. 1963); State v. Inter-American Center Authority, 84 So.2d 9 (Fla. 1955). Accord: 
Attorney General Opinions 075-306, 074·116, 074·57, and 073·380, . 

With respect to heads of departments, the rule is the same regardless of whether a 
particular power is vested in the officer by title or is vested in the department or a 
division of the department, Ct. AGO's 074·57 and 074·116. This is because under s. 20.05, 
F. S., each head of a department, except as otherwise pl'ovided, shall: 

(l}(a) Plan, direct, coordinate, and execute the powers, duties, and functions 
vested in that department 01' vested in a division, bureau, 01' section of that 
department .... 

* 
(5) Subject to requirements of chapter 120 (Administrative Procedure Act), 

have authority to promulgate rules pursuant and limited to the powers, duties, 
and functions transferred herein and have authority to promulgate rules 
pursuant and limited to the powers, duties, and functions enacted hereby. 

The effect of this provision is to vest in the head of a department the powers of that 
department. Ct. s. 20.05(1)(b) authorizing the head of each department of state 
government to delegate certain powers and functions to administrative units within the 
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depal'tment and to such assistants and deputies thereof as may be designated by the head 
of the department, and AGO 075·306. 

Applying the foregoing general rule to the instant situation, the Division of Building 
Construction and Property Management of the Department of General Services 
(hereinafter referred to as the "division") is assigned the general power and 
responsibility to supervise the construction of state buildings. Section 20.22(5}(c}, F. S. 
More specifically, the division is assigned the powers, duties, and functions relating to the 
supervlsion of construction of buildings formerly exercised and performed by the Board 
of Regents and the institutions under the Board of Regents. Section 20.22(5}(e}, F. S. Cf. 
AGO 071·7. This power of building construction supervision, involving as it does the 
exercise of independent official judgment on the part of the division, clearly appears to 
be discretionary rather than ministerial. See s. 553.80, F. S., re'. Enforcement of the state 
building code; see also ss. 255.25(5} and 553.70(1}, F. S.; cf. AGO 075·170. Accordingly, 
unless there is some statutory authority providing otherwise, the Governor and Cabinet, 
as head of the Department of General Services, s. 20.22(1}, F. S., may not delef$'ate the 
general power and duty of the division to supervise the construction of state bUIldings. 

As to whether there exists statutory authority to so delegate, the only relevant 
provision of law of which I am aware is s. 255.30, F. S. (Ch. 75·243, Laws of Florida), 
providing as follows: 

Fixed capital outlay projects; department rules; delegation of 
supervisory authnrity.-The Department of General Services shall make and 
promulgate rules pursuant to chapter 120 in order to establish a procedure for 
delegating to state agencies the supervisory authority of the Division of 
Building Construction and Property Management as it relates to the repair, 
alteration, and construction of fixed capital outlay projects. (Emphasis 
supplied.) 

Since the authority to delegate supervisory power granted by this section is limited to 
delegations to "state agencies," the determinative issue here appears to be whether the 
Tallahassee·Leon County Civic Center Authority is an agency of the state within the 
purview of this section. In this regard, the authority was created by special act, s. 1, Ch. 
72·605, Laws of Florida, as 

... a public agency, politic and corporate, for the purpose of planning, 
developing, operating and maintaining a comprehensive complex of civic, 
~overnmental, educational, recreational, convention and entertainment 
facilities, for the use and enjoyment of the citizens of Leon County and the 
State .... 

The law then goes on to designate the governing body of the authority, to prescribe the 
manner of the members' selection and the powers of the authority, and to provide for the 
issuance of revenue bonds by the authority. Nowhere in Ch. 72·605 is the authority 
designated a "state agency" or assigned to any branch of state government or any 
department in the executive branch. See s. 6, Art. IV, State Const., providing that "[alll 
functions of the executive branch of state government shall be allotted among not more 
than twenty·five departments." Cf. ss. 20.03(2}, 20.22(2}, and 216.011(I)(e}, F. S. See also 
s. 255.28(1)(a}, F. S., which was enacted by the same law that enacted s. 255.30, F. S., 
defining "agency" for purposes of s. 255.28 to mean "any state board, commission, 
department, division, or bureau." (Emphasis supplied.) Accordingly, I am of the opinion 
that the authority is one of numerous public bodies corporate created by the Legislature 
to perform some special governmental 01' public function and is not among the "state 
tlgencies" contemplated by s. 255.30, F. S., as potentiall'ecipients of the delegated power 
and dULy of the division with respect to the supervision of construction of state buildings. 

Yr.ur question, therefore, is answered in the negative. 
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076-53-March 10, 1976 

LAW REVISION COUNCIL 

PART OF LEGISLATIVE BRANCH OF GOVERNMENT 

To: J. H. "Jim" Williams, Lt. Governor, Secretary of Administration, Tallahassee 

Prepared by: Michael H. Davidson, Assistant Attorney General 

QUESTION: 

Is the Florida Law Revision Council a part of the legislative or the 
executive bri1nch of state government? 

SUMMARY: 

Pending legislative or judidal clal'ification, the functions performed by 
the Florida Law' Revision Council are le~islative in nature, not executive, 
and the council is a part of the legislatIve branch of state government; 
and the provisions of Ch. 216, F. S., relating to the planning and 
budgeting of executive and judicial branch agencies of state government, 
are not applicable to the Law Revision Council, save such sections as ss. 
216.081 and 216.192 and others which are properly related to the 
legislative branch of state government. The executive director and other 
council personnel are under Ch. 110, F. S., the State Career Service 
System, 10 its entirety. 

The Florida Law Revision Council, formerly known as the Florida Law Revision 
Commission, was established substantially in its present form, with substantially the 
same duties, in 1967 (Ch. 67-472, Laws of Florida; ss. 13.90-13.996, F. S.). Thus, the 
council had been created and was in existence at the time of the adoption of the 1968 
Constitution, including s. 6, Art. IV, thereof. This provision directed the Legislature to 
allot all functions of the executive branch of state government among not more than 25 
departments, exclusive of those specifically provided for or authorized in the 
Constitution. Additionally, s. 6, Art. IV, also states: 

The administration of each department, unless otl>erwise provided in this 
cOllstitution, shall be placed by law under the direct supervision of the 
governor, the lieutenant governor, the govprnol' and cabinet, a cabinet member, 
or an officer or board appointed by and sf'~ving at the pleasure of the 
governor .... 

The main thrust of s. 6, Art. IV, is that it commands the Legislature to aUot the functions 
of the executive branch of state government among not more than 25 departments, with 
each department being specifically placed by law under one or more of the therein 
mentioned officers. It does not, however, deny 01' deprive the Legislature of its right to 
interpret the Constitution, 01' to determine, within constitutional limitations, what is or 
is not a function of any particulal' branch of state government. Cf, Owens v. State, 316 
So.2d 537, 538 (Fla. 1975), upholding a statute requiring a person convicted of a capital 
felony to serve 25 years before becoming eligible for parole as against a contention that 
the statute usurped the executive authority of the Parole and Probation Commission. 

The Constitution nowhere specifically provides for or authorizes the establishment of 
the Law Revision Council; thus, the council cannot be said to have been made a part of 
the executive (or any other) branch of state government by or under the direct authority 
of the Constitution. The Legislature, ill enactin~ the 1969 Governmental Reorganization 
Act (Ch. 20, F. S.), declined to assign the counCIl to any of the executive departments of 
state government or to place it under any of the executive officers of state government 
designated in s. 6, Art. IV, supra. No other law has assigned or transferred the council 
to any executive department. The legislation creating the council was amended in 1972 
(Ch. 72-107, Laws of Florida) for the purpose of changing the name of the organiZation 
from "commission" to "council." But here, again, the Legislature did not assign 01' 
transfer the council to any executive department; and the title stated that it was an act 
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"relating to law revision." The Governor apparently has not proposed, as he is 
constitutionally empowered to do under fl. l(e), Art. IV, State Const., any reorganization 
of the executive branch so as to include the council therein. Nor is the council found 
anywhere within Ch. 23, F. S., entitled "Miscellaneous Executive Functions," but rather 
is found in Ch. 13, F. S'J entitled "Miscellaneous Commissions." The council is expressly 
authorized by Jaw to cnoose its own executive director,' determine its own personnel 
needs, and fix the compensation of the executive director and personnel. See s. 13.99, id. 
This statutory autonomy ill the selection of personnel and fixing of their compensation is 
not normally accorded to an agency of the executive branch of state government. Cf, Chs. 
110 and 216, F. S. Further, under s. 13,98, the council is required to report to the 
Legislature, not to a member of'the executive branch of the state government. 

Clearly then, the Legislature has determined that the law revision function is a 
legislative and not an executive function of state govel'llment. 

The functions of the Law Revision Council as stated in s. 13.96, F. S., confirm the 
legislative nature of the council. Its duty is to: 

(1) Examine the common law, constitution, and statutes of the state and 
current Judicial decisions for the purpose of discovering defects and 
anachrol11sms in the law and recommending needed reforms; 

(2) Recommend, from time to time, such changes in the law as it deems 
propel' to modify or eliminate antiquated and inequitable rules of law, and to 
bring the law of the state into harmony with modern conditions; 

(3) Conduct such surveys 01' research of the law of Florida as the Legislature 
may request. 

A comparison between the above· noted functions of the council and the accepted 
definitions of "executive functions" will highlight the nonexecutive nature of the council. 
In AGO 0'14·291, it was said that U[tJhe executive branch has the purpose of executing 
the programs and policies adopted by the Legislature and of making policy 
recommendations to the Legislature," quoting from s. 20.02(l}, F. S. See also 81 C.J.S. 
States s. 50, stating: 

An executive department has primarily to do with the political government of 
the state in the execution and enforcement of the law wherein the governor is 
the supreme head, but every commission which exercises executive duties in 
some capacity cannot be narrowed to the definition of being an executive 
department unde:' the governor. 

The Florida Supreme Court has approached the questions of separation of powers of 
government and delegation of authority with the following statement: 

1'he essential nature and effect of the governmental function to be performed, 
rather than the name IPven to the functioll 01' to the officer who performs it, 
should be considered III determining whether the particular function is a 
"power of government" within the meaning of the Constitution; and, if it is such 
a "power," whether it is legislative, executive, or judicial in its nature, so that 
it may be exercised by appropriate officers of the proper department. [Florida 
Motor Lines v. Railroad Commissioners, 129 So. 876, 881 (Fla. 1930)]. 

This exart lan[5l.lage was cited with approval by the Florida Supreme Court in In re 
AdvisorylJpimon to the Governor, 223 So.2d 35 (Fla. 1969). This advisory opinion dealt 
directly with the matter of determining to which branch or branches of government the 
Public Service Commission properly belonged and concluded that, as the commission's 
powers and duties were essentially legislative and quasi·judicial in nature, the 
performance of those duties did not constitute a function of the executive branch so as 
to require reorganization of the Public Service Commission under one of the executive 
departments as required by s. 6, Art. IV, State Const. 

By applying the above criteria, it is apparent that the essential nature and effect of the 
function of the Law Revision Council is not executive in nature. It does not execute or 
enforce the law or I?olicy of the Legislature in any shape, manner, or fashion, but serves 
only to aid the Leglslature in the creation, modification, and repeal of law. 

Additionally, to hold that the council is in the executive branch would mean that the 
Legislature has failed to comply with the requirements of s. 6, Art. IV, supra. Such a 
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rf>.:Jult is contrary to long·standing court policy to construe the law to comport with the 
Constitution if it is at all possible. Overstreet v. Blum, 227 80.2d 197 (Fla. 1969). 

Black's Law Dictionary defines "legislative power" as 

The lawmaking power; the department of governmellt whose function is tho 
framing and enactment of laws. Evansville v. State, 118 Ind. 426, 21 N.E. 267, 
4 L.R.A. 93, Brown v. Galveston, 97 Tex. 1,75 S.W. 495; O'Neil v. American F. 
Ins. Co., 166 Pa. 72, 30 A. 943, 26 L.R.A. 715, 45 Am. St.Rep. 650. 

The same term is further defined as "the power to make, alter and repeal laws." In re 
Marshall, 69 A.2d 619 (Pa. 1949). Accord: Hutchins v. City of Des Moines, 157 N.W. 881 
(la. 1916); O'Neil v. Am. Fire Ins. Co., 30 A. 943 (Pa. 1895). 

In Florida Power Corp. v. Pinellas Utility Board, 40 So.2d 350 (Fla. 1949), the court said 
that u legislative power could be exercised either directly or through some board or 
commission Or other instrumentality created by the Legislature for that purpose. That 
principle was reaffirmed in In re Advisory Opinion to the Governor, supra, 223 So.2d at 
p. 37} wherein the court noted that the Legjsluture had inherent authority to establish a 
Pubhc Utilities Commission. The court further held that in the performance of its duties 
the commission did not perform an executive function so as to require reorganization 
under Cille of the executive departments as stipulated in s. 6, Art. IV, State Const., but 
rather was a part of the legtslative or judiCIal branch of state government. Accord: 
Canney v. Board of Public Instruction of Alachua County, 278 So.2d 260 (Fla. 1974), in 
which the cOUrt held that a school board created by the Legislature, even though it 
exercised quasi-judicial powers, was subject to the Sunshine Law as a legislative body. 

Here, a commission nas been created by the Legislature for the eXJ?,ress purpose of 
aiding the Legislature in the exercise of its legislative duties. In GIbson v. Florida 
Investigation Committee, 273 U.S. 539 (1963), the court said: "Tho power to conduct 
investigations is inherent in the legislative process. That power is broad. It oncompasses 
inquiries concerning the administration of existing laws as well as proposed or possibly 
needed statutes." (Emphasis supplied.) Accord: Johnson v. Gallen, 217 So.2d 319 (Flu. 
1969), in which the court, although holding that there were limitations on the legislative 
power to investigate, said that "[tjhe power of investigation is a necessary adjunct to the 
exercise of the power to legislate. ' 

Section 5, Art. III, State Const .• l'eco~izes the inherent power of the Legislature to 
establish committees to assist in the legtslative process; and there are variOUS statutory 
legislative committees whose prime duty it is to aid the LegislatUre in the performance 
of its legislative powers and responsibilities. See ss. 11.141·11.147, F. S. The auties of the 
Law Revision Council fall squarely within the area of investigating the need for now 
legislation as well as the propriety of existing legislation. See s. 13.96, supra. The fact that 
the council is an independent body and not a legislative committee composed entirely of 
legislators makes it no less a part and parcel of the legislative process. 

I have the view also that the council is not subject to the I?lanning and budgeting 
requirements of Ch. 216, F. S., relating to planning and budgetmg by state agencies in 
the executive and judicial branches of government. Section 216.01l(lJ(e) defines "state 
agency" for the purpose of the fiscal affairs of the state, appropriations act, legislative 
budgets, and approved budgets as "any official, officer, commission, board, authority, 
council, corilmittee, 01' dellartment of the executlve branch, 01' judicial branch .•. of 
state government." This aefinition of state agencr, is devoid of any reference to the 
legislative branch of state government. Therefore, It seems apparent that the legislative 
branch of state government, of which the Law Revision Council is a part, is by 
nonrefe1'el1ce excluded from Ch. 216 under the rule of statutory construction expressio 
IlnillS est exclusio aliel'ius. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen 
Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1974); State e.t reZ. Judicial 
Qualifications Com'n v. Rose, 286 So.2d 562 (Fla. 1974). Thus, the provisions of eh. 216 
dq not apply to the Law Revision Council, save ss. 216.081 and 216.192 and other such 
r;~ctions properly related to the legislative branch of state government. 

As to the applicability of Ch. 110, F. S., the State Career Service System, to the Law 
Revision Council: Section 110.051(1) provides that the Career Service System shall apply 
to all positions not specifically exempted within Ch. 110, "any provisions of the FlorIda 
Statutes to the contrary notwithstanding." This statute was enacted later in time than 
5S. 13.90·13.996, sllpra, and therefore controls ovel' said statutes to the extent of any 
irreconcilable confhct between the statutes in question. State v. City of Boca Raton, 172 
So.2d 230 (Fla. 1965). As such conflict exists between s. 13.99 and Ch. 110 (e.g., ss. 110.022 
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!lnd 110,(61) ill n'gul'd to the l'xN'utiv(! director and otlwr P('l'I;Onnf'I, eh, 110 prevails; 
llnd ulllpllS a sperilit, (lX(mlptiotl therein iH upplicablu. the executive dirt'rtol' and ull otllt'l' 
('ound! persol1lwl are subjpct to the CUl'l'(!r ServicE' System, 

Section 11O,051(2)(b). F. 8., provideH tlnt'xl'mplion from eh, 110, ,~llpra, to the "offict'rs 
und NnpJoYl'l'S of the Legi~latul'l"" "Ll'gi8111tun~" is defillt'd in 52A (',.l,S, LeNislatul'l!, pp, 
765·7!i6, al:{ "[alny h()(~v of Ill'rsons clIlth(}l'i::('d t(/ mel/.-e lUll'S or rules for the community 
rl'pl'L'I:{Pllted by tlll'll1; a \'eI>1'l':lentatin' hody which malilYs thl' lall's of tlw people, , . ," 
(Emphal:lifl Ilupplil'd.l Thill definition l'il'al'ly indiratt'fI that the term "le!.,'islatul'c" is 
limited 1.0 tilE' Ll'gi:>latul't' proper and does not encompass ttl(' l'ntin! le!.,'islativE' 
dl'pal'tnll'llt. Thus, tlw E'xemption arrol'ded by s. 11O,051(2)(b) is applicabl(' only to the 
<lHkl'l':> and ell1plo~'el's of the LegiH!aturp propP!' and does not ('xtend to those respl'ctivt! 
positiol1H llUtHid(! the LegiHiuturl! but within the ll'!;islativ(' department of state 
WIVl'l'nnwnt. Chmrly, the pel'sonnl'l in quet'tion art' not officers or employees of tIll' 
Lpgislaturt! prop!'!', tl\U~ l'l'ntit'l'ing the allow ('x('mption imql{llit'Uhlt' in th(· instant ('ase, 
Additiollallv, l'oundl pl'l'sonm'l, inrluding tht' l'Xl'CUtiVl' dll'l~ct()r, al'(' not l'llrrently 
Huhjl'l't to' tIl(' IWI'S(JIllll'i regulations, job classification, and pay plan applicahle to 
('mp!oyt'l':> of tIll' Ll'giHlntul'(' (S('(' HS, 11.147 and 11.1'1H, F. S.l, but ruthe!' are indl'pt'ndent 
of HUt'll l'(·g'ulations. FUl'tiwl', coundl IH'rnounl'i ('ompet1Satioll is providl'cl fol' within tht' 
l'OUlll'il bud~E't rathe!' than within the budget of' ('ither hom;p of tIll' LegislatUl't'. till' Joint 
Ll'gi!;]ativl' ~I(lnagt'nll'l1t Committee. 01' any otht,!, h!ginluti\'e committee 01' division (SIY/' 

t;. 11.1018(21. F. S.l; and the council budgE't is it~('lf sepamt!' from and not n part of any 
Inuigl't of' till' Ll'gh;latme or any committee 01' divIHiclIl tlll'l'l'of. Thui:l. it Sl'ems that 
cmuH'il {lPl'!lol!l1l'l, indudinK tht' executive director, are not considc'l'c'd by tltt, Legislature' 
to hl' a part of the Legislatul'l', of l'itht'l' hOUSL'. 01' of any ('ommittep 01' divi:>iol1 thereof, 

Although it has been sugg'ested that s, 110,O(112)(l'l. F. S., {'xl'mplillg' "!mll'mbet's of 
boardll tint! commissions and the lwad of t'Hch staW af(l'ncy. boal'd Cll' ('ommi8sion. 
how('vel' selected" from rh, 110. F. S,' ('ov('r:> tIll' {'xet'utive director of till' couucil, I do 
not find that the samt' is It'gally :>usl'l'ptibh' to SUdl lin interpretation, TIll' eXec'utiv(' 
dirl'l'UlI' of the ('ouneil is Illlithl'l' a l1ll'mlwr of, Ill)r the lll'ad of, tIlt' ('oundl. but. to tilt' 
('OIltt'[\1'V. appeal's to be the employC'l' or iR'l'Vunt of tilt' couneil. much as tIll' l'xt'l'utive 
dh'l'('tOl~ of tht Public SE'rvic'(' CommiHsioll (s('(' Hules ~5·1.:W. llii·1.21, F,A,C.), althou/-th its 
chief administrator. is (\11 l'mployee of tIlt' conunii:lsion, but not its head, ITIlI.' executiv(> 
dit'l'ct!ll' of the Public St'I'vil'(' C0Il1111i~sion ii:l :>{ll't'ifically ('x('mpled from eh. lll) bv s, 
1 H1.05 H2Hml.I 

Additionally, H, 11ll,051C2Hit), F, 8.. l'xl'mptin/-t, intl'l' alia, tIll' ('XN'utiV(1 directors of "all 
dl!IHU'ttlll'lltS" if! also inupplicaull' in tht' instant cmil', aH Hudl t'xt'mptiull is made ollly fOl' 
til(> ('x('('utiw dirertors of dl'pal'tml'llti:l h('lollgilll~ to tIlt' ('Xt'cutiw branch of state 
nOVl'l'I1lIwnt, whilp till' council. UR r hav!" stated. hi a part of't1w It'gh,lative brUllch of state 
gOVl'rnml'l1t. This limitation of Raid exemptioll to depal'tnwllttl of the l'xecutive bl'anch is 
SllPPol't('(1 bv tht' liSt' of tt'rmiuology in that Hl'ctioll commonly applkuble to eXI'Cuti'l'l' 
branch positinm.; mther than to legislative branch positionH; and an examination of the 
It'gh.;lative history of ~, 110,051 rpvcals that in s, 3(2). Ch. a9·106, Laws of Florida !s, 
20,0;3(2}. F. S.l, pl'ovidillg uniform llOml'l1c1uturl' throunhout tht' i:ltructure of tIlt' 
('xl'cutiw branch, "department" is l'xprl!Hsly dofined as "tht> principal administrative unit 
within tlw ('x('cutiv!" branch of statc govel'nnw,lt." Also S('(' s, cj of Ch, 69·106 [s, 20,04, 
F, H,l, l't'lluil'ing {'ach departnll'nt to Il!!al' n title beginning with till' words "State of 
F!oridll" and l'ontilluing with "dl'pal'tment of , . , ," Additionally. s, 110.042(1), I·', S" 
dl'fining "Htat!' ng{'I1cy" fot' till' purposes of Ch. UO. F, S,. aH "any official, office!', 
('mllllliHSi()n, board. authority. council. committee 01' department of thl~ executive bl'Unt'h 
Ol' judiriul brunch of statl~ govN'nment as dl'filwd in Ch, 216," is dt'void of any reference 
to ill(' !t'gislativ(! brunt'lt of state government. a8 i8 the definition supplied within Ch, 21!i 
rot' tIlt' plll'pm:ic's of that Htatutl', ~roreover, the only chil'f administrutive officers of any 
hoard 01' cOl1unisHion l'xemptl'd from Ch. 110 by s, 1l0,05H2Hk) are thosl' of the vadous 
boards and commissiolls unciE!!' the Department of Professional and Occupational 
H(,~l.ll<ltion, to which the Law Revision Counril is not assigned. The express mention of 
thOSE! boards and cCllnmissiollS operat(!s to exclude nil others. Dobbs v. Sea Isle Hotel. 56 
So,2d 3H IFla, 19521; Intl'l'luchen Lakt,s Ef;tatl's, Inc. v, Snydet" 304 So,2d ,133 <Fla. 1974). 
Then'fort·. untit'!' tIlt' l'ule of statutory construction ('xpressio llnius ('st cx('iusio ait(,l'ius 
-thl' ('xprt'ss mention of one thillg is the exclusioll of all others-the legislative branch. 
by slIch I1Onl'l'fl'rencc as is witnessl'd in Chs. 110 and 216. is excluded from the statutory 
pl'ovl,sioll undel' consideration. It is unlikely that the Legislature intended differently, 
particularly in tIll' nhsence of uny l!Xpl'eSs provision so indicating. 
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Therefore, no other l'pt'('ifir.' l'l{('mpti()ll~ enumemted in Ch, 110, supra, being applicable, 
I am of the opinion that, ponding le~islative or judicial t'luriJicatioll, council Pt'1'801111('I, 
including the elw('utive din'('tOl', are tmhjcct to nil provisions of Ch. 110. SItPI'CI, the 8tlttl.! 
Cu)'(wr Service SYl:item. 

076·G4-Mnl'ch 10, 1976 

COMMISSION ON }o':-TIUCH 

PAWl' OF' LEGISLATIVE BRA:-.l'CH OF GOVEH!'i:\1ENT 

'1'11.' ,T. ll. '~lim" WilliIWIS. [,to (;rlf'(,I'IlOI', Se('rr-(m:\' o/',·lrlmin istmtio1!, 'l'tllla/zcms('" 

Pl'llpUl'eti by: Jfic/1U1'1 El. D(ll'itisllll. AssisluM Attul'lI(v Gl'IlI'/'ul 

QUESTION: 

Is the Commission on Ethks a purt of thc It'gis\utivt' 01' exe('utiv(~ 
brandl of state govN'nment? 

SUMMARY: 

Pt'nding legislative 01' judicial dUl'ifi('ution, the fUu<'Hons of the 
Commission on Ethics Ur(' legislutive, and not executive. functions of state 
government; and the commission is a part of the legislative brunch of 
state government. As SUt'h, the ('om mission is not subject to, nor 
l'egulated by, eh. 216, 1<'. S., I'elntin~ to planning and budgeting of 
exeeutive and judicial branch ageneles of state government, save the 
provisions of ss, 216,081 and 216.192 and other such sections as are 
properly related to the legislntive brandt of stute government, 

The position of executive dircctor of the Commission on Ethics is 
exempt from the pt'ovislons and l'equirements of Ch. 110, F. H., with 
respect to setting the salary of such position; and the commission 
possesses the statutory POWCl: to set the compensation of that position. In 
all other l'cspeets, the position of executive director is subject to and 
regulated by the tel'ms and provisions of Ch, 110 and duly adopted 
pel'sonnell'ules and regulations in implementation thereof. 

Under th(l ctll'rent status of the law, other employees of the COlnmissioll 
on Ethic~ are subject to the provisions of Ch. 110, F. S., in its entil'ct::. 

Section 18. Art. III, Stat!' Const" commands the Legislature to Pl't's{'l'ibe b\' law n ('odl' 
of Nhics fot' all state emp!oyt'es and nonjudicial oillet'l's. PUl'tly ptu'sutlnt to thit'l 
constitutional command and in the p){Cl'cil:lt' of its inliel'ent legislative !)owel's, s. 1. Alt. 
III. State Const.. the Lt·/.,I'h;latum adopWd a Code of Ethics and !"inllncia DiscloSUl't' Law. 
Ch. 74·177. Laws of Florida. !lnd cnmted the Commission on Ethics to odministl.'l· th(' 
('od(l, Ch, 74·176, id. {Sl't' S5. 112.all·112.a2·1. F, S.l The stated general pUrposc of till' 
commission is to llt'rVe ail "guardian of the st(tI\dul'ds of conduct for the officers and 
employees of the state. and of a ('OUllt'" city or other politir.'al subdivision," as definC'd by 
the act. Th(' duties of t1w Commissi(;n on Ethic::;, accordillH to s. 112.322, (Ch. 74-176. 
supra) as amended by Ch. 75·199. Laws of Florida. are, among others, 

... to l't~cl'iYe nnd investigate sworn complaints of violation of the ('od(, of 
l,thics as established in this pat't. inr.'luding investigation of all fucts and parties 
materially l'(I!ated to th(l complaint at issue. 

To fulfill this duty, the commission wns gr!lnted the power to invl'stigatl' complaints, hold 
hearings. issuc subpoenas. compel witness nttetldallce and telltimony. administer ouths 
nnd nHil'matiol1s. take evidencl'. l'equh'e thc production of evidence by subpoena, <md 
conduct audits. 

Procedul'es to be followed by the commission. as pl'escl'ibed by s. 112.32'1, id .• include 
requirements that the accused be given notice and all oPPOI'tunity to attend the ham'ing, 
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Further set forth lU'll tIm procl1dures to be followed bv the commission in recommending 
various disciplinary actions to the appl'opl'ialt! officials also St1t forth in the statute; and, 
imlUring dm' prOCllSS, a pl'ovision IS made fol' dil'ect judicial rtlvi(lw of any final 
commission action. Section 112.3241, id. Th(' commission may nlso request that the 
Governor initillte judicial proceedingH against u public officer or C'lllploye(l nnd may issue 
advisor v opinions to public officer!; und tlmployees liS to tl1l1 applicability of the Code of 
Ethics fll u particular factual situation. Tlwse opinions are bindlllg on the conduct of th(1 
l'N)ul'stillg officer until amended 01' revoked 01' unless material facts were misstated 01' 
omitted in the request. S('I! R 112.322, SUPI'll, Said opinions nre subject to judicial review 
und('r s. 112.:3241, F. S. 

Thest' duties and pl'ocedul'l's ure clearly quasi-judicial in nature. Srr Black's Law 
Dictionary, dt'fining quasi-judicial as 

[nl term upplied to the action, discretion, ett\, of public administrutive officers, 
who at'(! rl'quil'ed to investigate fnrts, or nscertnlll the existence of facts, and 
draw conclUl:!iollS from them, as It basis for their official action, and to exorcise 
disel'{'tion of a judicial nature. 

ACr/Jl'd: Bloomfinld v. Mayo, 119 So.2d 417, 421 (1 D.C.A. Fla., 1960), in which the court 
snid that, to be quasi-judicial in natur!.!, all ndministrative order must be based on notico 
and a hearing in accordance with the basic requirements of due procnss of law. But the 
fact that the commissioll has beml v!.!sted with quasi-judicial powers by the Legislature, 
as authorized by s. 1, AI·t, V, State Const., does not mean that it is a part of the judicial 
branch of governmnnt. See Canney v. Board of Public Instruction of Alachua County, 278 
So.2d 260 (Flu. 1973), in which the court noted that the school board exercised quasi
judiciul powerS but stated thut the chul'Ilcterization of the decision-making process by a 
school board as "quusi-judicinl" does not make the body into a judicial bodY. It was 
further stated that: 

The correct understanding of the terminology "quasi-judicial" means only that 
tll(! School Board is acting under certain constitutional strictures which have 
been enforcnd upon all administrativn boards and not that the School Board has 
bncome a part of the judicial branch. To hold otherwise would be to combine 
the I()~lislative and judicial functioJ,1s in one body clearly contrary to the 
separation of powers doctrine .... ' 

Similarly, the Commission OIl Ethics is not a part of the judicial branch of government. 
It gOl'S without saying that it is not u purt of the system of courts of this state, nor does 
it perform any functions in connectioll with the administration of our judicial system that 
would justify its inclusion by the LegislatUre as a part of the judicial branch of 
~OVl'rnn1t'nt, such as the Judicial Administrative Commission the JUdicial Qualifications 
Commission, and the Judicial Council-each of which is listed under the Judicial Branch 
of GOV('l'l1ment in the 1975 General Appropriations Act, Ch. 75-280, Laws of Florida 
\Items 787·790, 837, llnd 838·8,10, respectively). 

~()l' is the commission designated by the Legislature as a part of the executive branch 
of g'tlvN'nmcnt-and, presumptively, rightly so. In AGO 074-291, it was said that "[t]he 
l'Xl'l'utive brallch has the pUlpose of executing the pro/:,'1'ams and poliCies adopted by the 
le~~i~latul'~ and of maldng~policy recommendati~ns to the legislature," quoting from s. 
20.02(l). F. S. See also 81 C.J.S. States s. 50, statmg: 

An executive department has primarily to do with the political government of 
the state in the execution and enforcement of the law wherein the governor is 
the supreme head, but every commission which exercises executive duties in 
some cupacity cannot be narrowed to the definition of being an executive 
department under the governor. 

Thll Commission on Ethics does not itself enforce any portion of the law. Based 011 its 
invl'stigations of complaints. discussed above, it may recommend certain action 01' 
(Illfor(,l'ment by another official; but it is the other offidal, not the commission, through 
which llnfol'cement ~owers are exercised. See ss. 112.322('1), and 112.324(3), (4)(a)·(t), (5), 
and (6), F. S, Thus, It does not appear that the commission exercises any executive-type 
powers of enforcement in investigating complaints, C(. In re Advisory Opinion to the 
Govel'11or, 223 So.2d 35 (Fla. 1969), ruling that the functions of the Florida Public Service 
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Commission werc not cxecutive functions so as to requiro reorganization under s. 6, Art. 
IV, State Con st. 

In uny event, the Legislature did not place the commission within one of the executive 
branches of govel'nment heretofore established by it pursuant to the mandate of s. 6, Art. 
IV, that "[alII functions of the executive branch of state gt· emment shall bo allotted 
among not more than twenty-five departments, exclusive of those spedfically providt'd 
for or authorized in this constitution." Nor did it place the commission undel' the "direct 
supervision of the governor, the lieutenant governor, the governor and cabinet, n cabinet 
member, 01' an officer or board appointed by and servin~ at the pleasure of the govemor," 
as required by the same pl'ovlsion of the ConstitutlOn for all exocutive arencies of 
government "unless othenVlse provided in this constitution." The constitutiona provision 
requiring the Legislature to prescribe a code of ethics for all state employees and 
nonjudicial officers, s. 18, Art. III, supra, did not "otherwise provide." It is along-standing 
rule of construction that, if possible to do so, the law should be construed so as to comport 
with the Constitution. Overstreet v. Blum, 227 So.2d 197 Wla. 19691. Thet'(!fore, to 
comport with the Constitution, and in consideruthn of all of tho above, it must be 
concluded that the Legislature did not intend the Commission on Ethics to bt· a part of 
the executive branch of state govN'nment. 

This leaves, then, only the legislntive ns the branch of government to which tll(~ 
Commission on Ethics belongs. It is well settled that the Legislature may, within 
Uppl'op1'inte limitations, authorize u statutory administrative body to perform quasi· 
legislative functions designed to effectuate valid lehTjslative purposes, if consistent with 
organic law. Florida Motor Lines v. Railroad Com'rs, 129 So. 876 eFla. 1930): Miami 
Bridge Co. v. Sh\te R. R. Commission, 20 So.2d a56, a61 {Flu. 1945}; In rl' Advisorv 
Opinion to the Governor, 223 80.2d 35 (Fla. 1969). In the case last cited, the Supremo 
Court ruled squarely that the performance of the duties of the commission was not a 
function of the executive brunch of !{overnment so as to require reor!{anization under s. 
6. Art. IV. State Const., but a part of "the legislative or the judicial brallch of 
government." As was noted above, the Commission on Ethics is not tI pal't of the judidal 
bmnch of government and has not been treated by the Legislature as a {>art of the 
executive branch of government. It is noteworthy that, during the fiscal year 
immediately after its creation, 1974-1975, the comrr.ission received fiscal and 
administrative assistance from the .Joint Legislative Management Committee Co, 
legislative committee), It was included as U sepul'ate item in the 1975-1976 budget; but 
this fact, standing alone, WC',ld not appear to ne sufficient to justify a conclusion that it 
was intended by the Legisj"ture to be a part of the executive branch of government in 
light of the matters and authorities referred to above. 

It must be concluded, therefore, pending legislative or judicial clarification, that the 
Commission on Ethics is u part of tne legislative branch of government. 

I have heretofore ruled in AGO 076·53, dealing with the question of the applicability 
of the provisions of Ch. 216, F. S., relating to the planning and budgeting of "state 
agencies" as defined in that statute, that said prOVisions were not applicable to the 
le!,Tjslative branch of state government. As I have hereinabove concluded that. pending 
legislative or judicial clarification, the commission is a part of the legislative branch of 
government, the conclusions reached in AGO 076-53 l'egill'ding the question of tho 
apIllicability of Ch. 216 to ~:1e Flol'ida Law Revision Council will ('ontrol the instant case; 
ana, tllerefot'e, the provisions of Ch. 216 are not applicable to the Commission on Ethics, 
save ss. 216.081 and 216.192 and other such sections properly related to the legislative 
brunch of state government. 

As to the question of the applicability of Ch. 110, F. S., the State Cal'eer Service 
System, to the commission personnel, a complex situation arises. I have heretofore ruled 
in AGO 076·53 that the exemptions to Ch. 110, supra, granted in s. 110.051(2){b), (c), and 
(k) are inapplicable to the personnel of the Law Revision Council. In the particulur 
regard of the applicability of those same exemptions to commission personnel, the factual 
situation here IS, for such purpose, identical, and therefore the same conclusion of 
inapplicability of those exemptions is reached in the instant case. Although s. 110.051(1) 
states that, unless specifically exeml?ted by that chapter, the Career Service System shall 
include all such unexempted positions "any provisions of the Florida Statutes to the 
contrary notwithstanding," s. 112.321(2), F. S., empowering the commission to employ 
and set the compensation of its executive director, is a later.in-time piece of legislation 
and will therefore control over eh. 110 to the extent of any irreconcilaole conflict between 
the statutes. State v. City of Boca Raton, 172 So.2d 230 (Fla, 1965). Therefore, by virtue 
of s. 112.321(2) being later in time than, and in conflict with, s. 110.051(1) and other 
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provisions of Ch. 110 controlling and regulating the compensation of state employees. ~ 
am of the opinion that, pending legislative or judicial clarification, the position of 
executive director of the commission is exempt from such statutory provisions and 
requirements with respect to his compensation and that the Commission on Ethics 
possesses the statutory power to set the compensation of the executive director under its 
employ. In all other respects, the executive director is subject to and controlled by the 
terms and provisions of Ch. 110 and duly adopted personnel rules and l'egulations 
implementing that law. 

As the applicable statutes are silent with respect to other commission employees, I am 
of the opinion that, under current status of the law, the remainder of the commission 
employees are subject to the provisions of the State Career Service System, Ch. 110, 
supra, in its entirety. 

076-55-March 10, 1976 

ELECTIONS 

LIMITATIONS ON EXPENDITURES BY INDEPENDENT, WRITE·IN, 
AND MINORITY PARTY CANDIDATES 

1'0: Stephen C. O'Connell, Chairman, FlfJrida Elertions Commission, Tallahassee 

Prepared by: Michael kI. Parrish, Assistant Attorney General 

QUESTION: 

Are persons who run for election to public office as independent, 
minority party, 01' write-in candidates permitted under the Florida 
campaign financing statutes, Ch. 106, F. S., to make expenditures in the 
same amounts and during the same time periods as persons who run for 
nomination and election to public office as candidates of major political 
parties? 

SUMMARY: 

All candidates for election to public office-those running as 
independents, write-ins, or under a minority party banner, as well as the 
candidates of the major political parties-may begin to make campaign 
expenditures as soon as they have appointed a campaign treasurer and 
designated a primary depository. However, unless and until otherwise 
darified by the courts or the Legislature, the campaign expenditures of 
nn independent, minority party, 01' write-in candidate are limited to the 
amounts specified in s. 106.10(1), F. S., for the general election. 

At s. l06.011(1)(b), F. S., the term "candidate" is defined to include, for the purposes 
of eh. 106, F. S.: 

Any person who has received contributions or made f"'penditures, appointed 
[l campaign treasurer, designated a -campaign deposl ry pursuant to this 
chapter, 01' given his consent for any other person to receive contributions or 
make expenditures, with a vicw to bringing about his nomination 01' election to 
public office . . . . 

Section 106.021, F. S., specifies the manner (If appointment of a campaign treasurer 
and subsection (3) of said ::lection states: 

(3) No contdbution shall be received or expenditure be made by 01' on behalf 
(If a candidate ... until the candidate ... appoints a campaign treasurer and 
certifies the name and address tl)f the campaign treasurer pursuant to this 
section .... 
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It is clear from the above-quoted language that as soon as a candidate has appointed 
a campaign treasurer, he 01' she may begin to make expenditures-Il-<-l.1ming, of course, 
that a primary depository has also been properly designated. Th" 'currence which 
authorizes the making of expenditures is the appointment of the camp~iblJl treasurer, and 
this is so irrespective of whether the candidate has yet attained the status of a qualified 
candidate. Accordingly, I am of the view that an candidates-those l'unninf! as 
independents, write-ins, or under a minority party banner, as well as the candidates of 
the major political parties-may begin to make expenditures as soon us they have 
appointed a campaign treasurer and designated a primary depository. 

Turning now to the question of the amount of the expenditures which may be made 
by candidates for election to public office other than those running as candidates of the 
major political parties, attention must first be directed to s. 106.10, F. S. Subsection (1) 
of the cited statute specifies in detail the amounts which may be spent for each primary 
election and for the general election by all candidates regulated by Ch. 106, F. S. The last 
paragraph of that subsection contains the following rule of constructioll; "In no (lVent 
shall this section be construed so as to allow expenditure of funds by a candidate for a 
given election in excess of the amount specified for that election." And, as stated in State 
ex rei. Triay v. Burr, 84 So. 61 (Fla. 1920), at p. 74: "Where a rule of construction is 
contained in the statute itself, that rule should be applied if it is necessarY to use any 
rules of construction in determining the meaning or effect of the law." • 

Independent, minority party, and write-in cUlldidates do not run in the primary 
elections. The eligibility of s~lch candidates to run in the general election is determined 
by other methods (sec ss. 99.023, 99.152, 99.153, 101.261, 101.262, and 101.263, F. S.) and 
the only election in which they participate is the general election. Such being the case, 
unless and until otherwise clarified by the courts 01' the Legislature, I am of the opinion 
that the above-quoted statutory rule of construction compels a conclusion that 
independent, minority party, and write-in candidates may not spend more than the limits 
specified for the gelleral election in subsection (1) of s. 106.10, supra. 

It is, of course, axiomatic that duly enacted statutes are entitled to a presumption of 
validity unless and until otherwise decided by the courts, and this presumption must be 
indulged in with respect to the limitations In the amounts of campaign expenditures 
found in s. 106.10(1), F. S. However, it should also be noted that the Supreme Court of 
the United States, in the recent case of Buckley 'Y, Valero, Secretary of the United States 
Senate, 44 U.S.L.W. 4127 (U. S. Jan. 30, 1976), invalidated, 011 First Amendment grounds, 
provisions of the federal campaign financing laws which impose limitations on the total 
amounts of campaign spending. The court's comments include the following; 

The Act's expenditure ceilings impose direct and substantial restraints on the 
quantity of political speech. . . . It is clear that a primary effect of these 
expenditure limitations is to restrict the quantity of campaign speech by 
individuals, groups, and candidates. [44 U.S.L.W. 4138] 

We find that the govel'l1mental interest in preventing corruption and the 
appearance of corruption is inad(lguate to justify ... [the] ceiling on 
independent expenditures. [44 U.S.L.W. 4140] 

The candidate, no less than any other person, has a First Amendment right to 
engage in the discussion of public issues and vigorously and tirelessly to 
advocate his own election and the election of other candidates. Indeed, it is of 
particular importance that candidates have the unfettered opportunity to make 
their views known so that the electorate may intelligently evaluate the 
candidates' personal qualities and their positions on vital public issues before 
choosing them on election day. [44 U.S.L.W. 4142J 

No gov~rnmental interest that has been suggested is sufficient to justify the 
restriction on the quantity of political expression imposed by ... [the] 
campaign expenditure limitations. [44 U.S.L.W. 4143] 

The foregoing, while not dispositive of the validity of the expenditure limitations found 
in s. 106.10(1), F. S., certainly casts serious doubts on the future enforceability of such 
provisions. 
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076·56-March 10, 1976 

TRAVEL EXPENSES 

ASSIGNMENT OF CIRCUIT JUDGE TO SPECIFIC COUNTY IN 
CIRCUIT-MAY QUALIFY AS "OFFICIAL HEADQUARTERS" 

To: James H. William.3. Secretary, Department of Administration. alld Gerald A. Lewis, 
Comptroller. Tallahassee 

Prepared bJ': Gerald L. Knight. Assistant Attomey General 

QUESTION: 

Does a local ordel' issued hi':: the Chief Judge of the Ninth Judicial 
Circuit, which designated the • primary assignment" of a circuit judge as 
the Osceola County Division of that circuit, establish the official 
headquarters of that. judge and his secretary in Kissimmee for the 
purposes of s. 112.061, F. S.? 

SUMMARY: 

Although the local order of the Ninth Judicial Circuit designating the 
"primary assignment" of a circuit judge as the Osceola County Division 
of that circuit is unclear as to its effect on the official headquarters of that 
judge and his secretary, it would appeal' that if the judge and secretary 
are, in fact, performing the substantial portion of their official duties in 
Kissimmee, then that city should be their official headquarters for 
purposes of s. 112.061, F. S. 

Section 26.52, F. S., provides that "[e]ach circuit judge shall be reimbursed for 
traveling expenses as provided in s. 112.061." Section 112.061 generally limits the 
entitlement of public officers and employees to pel' diem and traveling expenses to 
authorized travel away from their "official headquarters," and according to s. 112.061(4), 
"[tlhe official headquarters of an officer or employee assigned to an office shall be the citv 
or town in which the office is located." Cf. AGO 075-275. • 

Applying the foregoing definition of the term "official headquarters" to the instant 
situation, neither the Florida Constitution nor the Florida Statutes specifically establish 
the official headquarters of circuit judges. However, s. 2(d), Art. V, State Const., provides 
that the chief judge in each circuit shall be responsible for the administrative supervision 
of the circuit courts and county courts in his CIrcuit. Moreover, Rule 1.020, Florida Rules 
of Civil Procedure, provides that the chief judge of each circuit shall develop an 
administrative plan for the efficient and proper administration of all courts within his 
circuit, such plan to include the "assignment of judges and other court officers." Pursuant 
to these provisions, I am of the opinion that the chief judge of each jUdicial circuit has 
the authority and responsibility of designating the official headquarters of each judge in 
his circuit fOl' purposes of s. 112.061, supra. Cf, AGO 072-248. In making this designation, 
it would appear that the location of the "official headquarters" of a circuit judge that is 
most consistent with the definition of that term as it is used in s. 112.061 is the city or 
town wherein the circuit judge performs the substantial portion of his judicial duties. Cf. 
AGO 064·21, 

As to whether the local ordet· in question constitutes a designation by the chief judge 
of the official headquarters of the circuit judge involved, as contemplated by s, 112.061, 
F. S., it is unclear that such was the chief judge's intent. The order designates the 
Osceola County Division as the judge's "primary assignment" for a period of 1 year, but 
also allows for secondary assignment of the judge, perhaps in another location, or 
assignment of him at any time to the circuit or county courts in Orange and Osceola 
Counties. Moreover, nowhere in the order is it expressly indicated that any of the circuit 
judges' offices are being relocated in another city or town. Thus. it would appear that the 
appropriate resolution of the question you present lies with the chief judge of the Ninth 
Judicial Circuit, i.e., he may issue a clarifying order or an order expressly designating 
the ofticial headquarters of the judges in his circuit. In either event, he should be guided 
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by the meaning of the tel'm "official headquarters" as defined in s. 112.061 and as 
discussed hereinabove. . 

With respect to the secretary who assists the circuit judge involved in carrying out his 
"primary assignment" in the Osceola County Division, nothing in the local order in 
question purports to assign her to an office in Kissimmee or "station" her in Kissimmee 
as contemplated by s. 112,061(4)(b), F. S. (which provision, it might be noted, is 
apparently limited in application to "employees" as defined in s. 112.061(2)(d), F. S.). Nor 
am I informed that she has been assigned or stationed in Kissimmee by the circuit judge 
for whom she works. Accordingly, I cannot conclude where her official headquarters is 
located for purposes of s. 112.061. However, consistent with the discussion hereinabove, 
it would appear that her official headquarters should be located wherever she is, in fact, 
performing the substantial portion of her secretarial duties. 

076-57-March 11, 1976 

REGULATION OF PROFESSIONS 

USE OF UNIFORM LICENSE RENEWAL FORM NOT MANDATORY 

To: Dorothy Glisson, Secretary, Department of Professional and Occupational Regulation, 
Tallahassee 

Prepared by: Carol L. Reilly, Assistant Attorney General 

QUESTION: 

Does the head of the Department of Professional and Occupational 
Regulation, pursuant to s. 20.30(5), F. S., have the discretion to permit 
some boards and commissions to continue to employ their own license 
renewal forms? 

SUMMARY: 

A uniform license renewal form which has been established by the 
Bureau of Records Administration may be employed by the Board of 
Nursing and the Real Estate Commission if such a form is consistent with 
the renewa1 requirements of Chs. 464 and 475, F. S., respectively, but the 
secretary may not require that either board issue the uniform license 
renewal form. 

Your predecessor stated that all boards and commissions within the Department of 
Professional and Occupational Regulation have converted to the use of a uniform 
renewal license, with the exceptions of the Board of Nursing and the Real Estate 
Commission. As to these two boards, no appreciable monetary savings would be effected 
by use of the uniform license because of the large quantity of licenses issued by each 
board and because only a wallet card is issued; the display portion of the uniform license 
would be wasted and inconvenient. The Board of Nursing also requires different colored 
licenses to distinguish registered nurses from practical nurses. 

Your question is answered in the affirmative, subject to the following qualifications, 
The Department of Professional and Occupational Regulation was created by the 

Government Reorganization Act of 1969, pursuant to a Type II transfer. Sections 20.30 
and 20.06(2), F. S.; AGO 074·133. Type II transfers reserve to tr.<?, transferred agency the 
authority to "independently exercise the other powers, duties 'and functions prescribed 
by law, including ... licensing, regulation and enforcement," while directing the head 
of the department to exercise the functions of "the collection of license fees and other 
revenues, payroll, procurement, and related administrative functions." The legislative 
aIlotment of powers, duties, and functions between the department and the various 
licensing agencies is mandatory. The statutory use of the word "shall" effectively 
deprives the head of the department of the authority to engage in the activities which 
are reserved to the agency, and vice versa. 
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Where the enumeration of specific things in a statute is followed by a more general 
word or phrase, then the general phrase is construed to refer to a thing of the same kind 
or species as included within the preceding limits and more confining terms. State ex ret. 
Wedgworth Farms, Inc. v. Thompson, 101 So.2d 381 (Fla. 1958). Since s. 20.06(2), F. S., 
mandates that "the collection of license fees ... and related administrative functions 
shall be exercised by the head of the department," and also mandates that the agency 
transferred "shall independently exercise the other powers, duties, and functions 
prescribed by law, including ... licensing," the question to be determined is whether 
the issuance of the license renewal form is a "related administrative function" to be 
included in the preceding limits and more confining terms set out in the statute, such as 
the collection of license fees and other revenues, or whether the issuance of the license 
renewal form by a particular board 01' commission is a power, duty, 01' function 
prescribed by the enabling statute of that agency or included within the provisions of the 
term "licensing." 

Section 20.30, F. S., which creates the Department of Professional and Occupational 
Regulation, also establishes, as a bureau witliin that department, the Bureau of Records 
Administration. Section 20.30(4)(a), F. S. At s. 20.30(5), F. S., we find that the head of the 
department has the discretion to assign to that bureau the function of establishing a 
"uniform renewal license form for all boards and commissions." The establishment of a 
uniform license renewal form, while not clearly included in those related administrative 
functions which shall be exercised by the head of the department, is a specific function 
which may be assigned to the bureau. However, once such a form is established, does the 
secretary or the bureau have the authority to require that all boards and commissions 
within the department issue or use the same form? 

Both the Board of Nursing and the Real Estate Commission operate pursuant to their 
own enabling statute, e.g., Ch. 464 and Ch. 475, F. S., respectively. A review of the 
pertinent sections of these two chapters would seem to indicate that the duty of license 
renewal by the agency involves much more than a simple administrative function related 
to the collection of license renewal fees. For instance, s. 464.051(3)(b) provides that one 
of the duties of the board is to "[elxamine, license, and renew the license of each duly 
qualified applicant," (Emphasis supplied.) and s. 464.21(2) imparts a quasi-judicial 
character t.o the function of license l'enewal by giving the board the authority to refuse 
to renew the license of a licensee who is in prison 01' adjudicated incompetent. 

Section 475.20, F. S., provides that renewal licenses shall be issued "upon written 
request, on a form provided by the commission or the department," (Emphasis supplied.) 
while s. 475.01(10), F. S., states that the certificate initially issued by the commission 
"and renewed annually thereafter as long as renewals thereof shall be granted" is to be 
"prepared according to the regulations and bearing the seal of the commission." 

In contrast to the above, s. 475.11, F. S., mandates that all moneys (including license 
and license l'enewal fees) received by the commission "shall be paid to the chief of the 
Bureau of Records Administration of the Division of General Services of the Department 
of Professional and Occupational Regulation." Section 475.20, F. S., was amended by s. 
8. Ch. 75-184, Laws of Florida, to make the source of the written form for requesting 
license renewal discretionary. That is, the license renewal request may be on a form 
"provided by the commission or the department." This is the most recent expression of 
the intent of the Legislature and indicates that, while the department has the discretion 
to direct that the Bureau of Records Administration establIsh a uniform license form, 
there is no authority to require the agencies within the department to use that same 
form, especially since "licensing" is a function specifically reserved to the transferred 
agency under s. 20.06(2), F. S. The discretionary authority of the secretary to assign to 
tlie bureau the function of establishing a uniform license renewal form is not tantamount 
to the authority to order, direct, or reqrlire the various boards and commissions to use 
or issue the uniform license renewal form, as there may be some additional requirement 
involved with the license renewal function imposed by a particular enabling statute and, 
therefore, specifically reserved to said board or commission by s. 20.06(2). 

With the present status of the statutory law. as outlined above, and in the absence of 
specific statutory authority vesting the power in the secretary to determine the contents 
and terms of licenses and renewal of licenses. the effect of s. 20.30(5)(c), F. S., is simply 
to authorize the secretary to direct that the Bureau of Records Administration establish 
a uniform license renewal form which may 01' may not be used by the various boards or 
commissions within the department. 

If there is a reasonable doubt as to the lawful existence of a particular power which 
could be exercised by an administrative agency, the exercise of that power should be 
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arrested. State ex rei. Greenberg v. Florida State Board of Dentistry, 297 So.~~d 628 (1 
D.C.A. Fla., 1974). Although the use 01' issuance of a uniform license renewal form 
established by the Bureau of Records Administration may be adopted by a pll.rticular 
board or commission, neither the secretary nor the bureau should attempt to require the 
usc of such forms. 

076-58-March 11, 1976 

PUBLIC OFFICERS 

REPORT OF CONTRIBUTIONS 

To: Dick ,f. Batchelor, Representative, 43rd District, Orlando 

Prepared by: Michaellvl. Parrish. Assistant Attorney General 

QUESTIONS: 

1. Is an elected public officer required under s. Ill.011, F. S., to report 
as a contribution the total value of gifts he receives from one donor on a 
continuing basis during a semiannual reporting period when the value of 
each such gift does not exceed $25, but the total value of all such gifts 
does exceed $25? 

2. Is an elected public officer required under s. 111.011, F. S., to report 
as a contribution the costs of meals furnished gratuitously by another to 
guests Who dine with such officer at his or her invitation? 

SUMMARY: 

The definition of the term "contribution" in s. 111.011(1)(c), F. S., does 
not appeal' to include any donation of $25 01' less in value within the 
purview of the statute, irrespective of the number of such donations. 
However, to avoid any appearance of circumvention of the statute, it is 
suggested that an elected public officer who has l'eceived continuing 
donations of $25 or less make a report of same, even though such does 
not appear to be required by the statute. 

The value of meals furnished gratuitously by another to an elected 
public officer's guests should be reported as a cont"ibution under s. 
111.011, F. S., if such value exceeds $25. 

As to your first question: The contributions which are required to be reported by s. 
111.011, F. S., are defined in paragraph (c) of subsection (1) of the statute to include "any 
gift, donation, or payment of money the value of which is in excess of $25 to any elected 
public officer or to any other person on his behalf." 

This first matter which must be resolved is whether the statute in question is subject 
to strict or liberal construction. The last quoted subsection of the statute specifically 
mandates a liberal construction, which is in accord with the general rule that remedial 
statutes, statutes enacted for the public benefit, and those wl1ich have reference to the 
policy of the state should be construed liberally. Heirs of Bryan v. Dennis, 4 Fla. 445 
(1852); Becker v. Amos, 141 So. 136 (Fla. 1932); Ideal Farms Drainage Dist. v. Certain 
Lands, 19 So.2d 234 (Fla. 1944). But, the statute also provides fo!' criminal penalties as 
well as for removal, impeachment, or expulsion from office fat' failure to comply with 
same, and it is well settled that statutes which impose a penalty or a forfeiture are 
subject to strict construction. Negron v. State, 306 So.2d 104 (Fla. 1974); Nell v. State, 277 
So.2d 1 (Fla. 1973); Dotty v. State, 197 So.2d 315 (4 D.C.A. Fla., 19(7); Conner v. 
Alderman, 159 So.2d 890 (2 D.C.A. Fla., 19(4). Where-as with the statute under 
examination-conflicting rules of construction appear to be applicable, the choice 
between libet'al and strict construction turns on the context in which the statute is being 
applied. As noted by the Florida Supreme Court in Board of Public Instruction of 
Broward Co. v. Doran, 224 So.2d 693 (Fla. 1969), at p. 699: 
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Statutes enacted for the public benefit should be interpreted most favorably 
to the public. The fact that the statute contains a penal provision does not make 
the entire statute penal so that it must be strictly construed. For instance, the 
Workmen's Compensation Act makes it a misdemeanor for an employer not to 
secure payment of compensation. Fla. Stat., s. 440.43 (F.S.A.). This Court has 
nevertheless held that the Compensation Act is to be liberally construed. 
Florida Game & Fresh Water Fish Commission v. Driggers, 65 So.2d 723 (Fla. 
1953). 

Accord: Mourning v. Family Publications Services, Inc., 411 U.S. 356 (1973). 
The Doran case, supra, is particularly applicable to the construction of the subject 

statute because of the similarities between the statute construed in 'th!t~ case and the 
statute about which you inquire. In Doran, supra, the court was culled upon to construe 
the "Government in the Sunshine" law, s. 286.011, F. S., which, like s. 111.011, F. S., 
imposes a duty on certain public officers, contains criminal penalties, and provides for 
citizen enforcement. The similarity of the statutes compels the application of similar 
rules of construct'lOn. Accordingly, I am of the view that s. 111.011 should be liberally 
construed for all purposes other than when it is being interpreted in the context of a 
criminal proceeding under paragraph (a) of subsection (4) or in the context of a forfeiture 
proceeding under paragraph (b) of subsection (4). 

Even when liberally construed, however, I am unable to categorically state that 
continuing contributions of less than $25 value each must be reported under s. 111.011, 
F. S. The definition of the term "contribution" does not appear to include any donation 
of $25 or less in value within the purview of the statute, irrespective of the number of 
such donations. However, in order to avoid any appearance of circumvention of the 
statute, I would ,aggest that an elected public officer who has received any such 
continuing donations of $25 or less make a r(lport of same, even though such does not 
appear to be required by the terms of the statute. Of. AGO's 071-39 and 074-383. 

As to your second question: The definition of "contribution" in paragraph (c) of 
subsection (1) of the statute includes goods and tlervices gratuitously provided to an 
elected public officer as well as "to any other person on his behalf." Accordingly, when 
an elected public officer takes his or her guests to dine and knows that a donor is going 
to pay for the meals to be consumed by such officer's guests, the officer should report as 
a contribution the value of the meals furnished gratuitously to his or her guests if such 
value exceeds $25. 

076-59-Mal'ch 11, 1976 

INDIGENTS 

NO REQUIREMENT TO PROVIDE TRANSCRIPT OF PROCEEDINGS 
ON REVIEW OF ORDER CONTINUING INVOLUNTARY 

HOSPITALIZATION OF INDIGENT 

To: Richard W. Ervin III, Public Defender, Tallahassee 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTION: 

When a review is sought of an order of a hearing examiner pursuant to 
s. 394.457(6)(d), F. S., and the patient is indigent, is the county from which 
the patient was originally committed, the county in which the patient is 
confined, or the Division of Mental Health of the Department of Health 
and Rehabilitative Services responsible for paying the expense of the 
transcript of the proceedings before the hearing examiner pursuant to s. 
394.467(4), F. S.? 

106 

! 

1 



ANNUAL REPORT OF THE ATTORNEY GENERAL 076·59 

SUMMARY: 

Until legislatively or judicially determined otherwise, when a review is 
sought in the circuit court of an order of a hearing examiner in a 
continued involuntary hospitalization hearing pursuant to s. 394.457(6)(d), 
F. S., and the patient is indigent, neither the county from which the 
patient was orIginally committed, the county in which the patient is 
confined, nor the Division of Mental Health of the Department of Health 
and Rehabilitative Services is responsible for paying the costs or expense 
of such review by the cit'cuit court and for paying the expense of the 
transcript of the proceedings before the hearing examiner pursuant to s. 
394.467(4), F. S. 

Pursuant to s. 394.457(6)(d), F. S., tt[a]n order of a hearing examiner may be reviewable 
by the circuit court of the county in which the hearing is held or by the court of original 
jurisdiction. II There is no specific statutory directioll as to who is responsible for the 
expenses of filing for judicial review and preparation of the record for judicial review. 

In AGO 072·251, I ruled that although s, 394.459(9)(a), F. S. 1971 (now s. 394.459(1O)(a), 
F. S.), provides that a person detained in a treatment facility 01' some other interested 
person on behalf of such person may petition for a writ of habeas corpus to question the 
cause and legality of such detention, that Frovision does not expressly authorize such 
detained person who is indigent the right 0 counsel, nor did I find "any other section of 
this act or in the Florida statutes 01' case law which would lead one to believe thAt such 
an indigent person must be provided with counsel for this purpose. II (Emphasis supplied.) 
Section 394.459(10), F. S. 1971 (now s. 394.459(11), F. S.), does require the governing 
body "of the patient's county" to arrange for transportation to a treatment facility when 
the patient is indigent. In AGO 072·251, I noted also that it is within the court's discretion 
and inherent power to appoint an attorney to represent an indigent in a habeas corpus 
proceeding; however, there is no reguirement "that the count,y from which the patient 
originated 01' the county where such llldigent patient is hospitalIzed pay the attorney fees 
of such court·appointed counseL" 

Costs, expenses, and attorneys' fees cannot be awarded unless such award is authorized 
by statute, Cullette v. Ochoa, 104 So.2d 799 (1 D.C.A. Fla., 1958); Lang V. Lang, 252 So.2d 
809 (4 D.C.A. Fla., 1971). In County of Dade v. Sansom, 226 So.2d 278 (3 D.C.A. Fla., 
1969), the court ruled that there was no ordinance, statute, or rule of law authorizing the 
taxation of costs against the county upon appeal to the circuit court of a conviction in 
the Metro court of a violation of a Metro county ordinance. "At common law counties 
were not liAble for any costs and their liability for costs depends solely on statutes [or, 
as here, an ordinance]." C(. Wood v. City of Jacksonville, 248 So.2d 176 (1 D.C.A. Fla., 
1971). Nowhere in Ch. 394, F. S., is an indigent entitled to his expenses in seeking the 
review in the circuit court authorized under s. 394.457(6)(d), nor is there any statutory 
authority for the assessment of such costs 01' expenses against counties or agencies of the 
state. C(. Allen United Enterprises v. Special Disability Fund, 288 So.2d 204, 206 (Fla. 
1974). 

There is 110 provision of the Mental Health Act, Ch. 394, F. S., which a\.\thorizes the 
assessment of costs aifainst the Department of Health and RehabilitAl:ive Services, and 
there is no other Flol'lda stAtute applicable. One may contend that the question of costs 
should be controlled by s. 57.041(1), F. S., which provides that a "party recovering 
judgment shall recover all his legal costs and charges," and SimpsOll v. Merrill, 234 So.2d 
350 (Fla. 1970), which held that this statute authorized the taxatiOtl of costs against the 
state and its agencies in favor of a party recovering judgment. However, a ''judgment'' 
as contemplated in the statutes does not contemplate any order or award obtained 
through any "quasi-judicial" administrative agency. Allen United Enterprises v. Special 
Disability Fund, 288 So.2d 204 (Fla. 1974). As the law exists, and in absence of any 
peculiar judicial guidance on the precise question of assessment of, 01' entitlement to, 
costs and expenses incurred in seeking judicial review in the circuit court, either by 
common,law certiprAri or othe.!' appt:opriate designat~d s~atqtory procedure, of orders of 
the hearmg exammel' for contmued lUvohmtary hospitahzatlon entered under Ch. 394, I 
am unable to say that Any authority at law exists for granting of Any such costs and 
expenses. . 

The only pArt of Ch. 394, supra, dealing with the pAyment of costs of indigents is s. 
394.473(3) concerning the Appearance of a physician when one is required in a court 
hearing. As that subsection Sf\+.s forth, this expense is to be paid by the county from which 
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the patient was hospitalized. The statute not having made any other provision for 
payment of any other costs or expenses in any other proceeding, nOlle other may be 
implied, and no other costs or expenses are authorized to be assessed against the counties 
or agencies of the state. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); State ex rel. 
Judicial Qualifications Comm. v. Rose, 286 So.2d 562 (Fla. 1973); Interlachen Lakes 
Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1974). See especially Bryan v. Dept. of Bus. 
Reg., Division of Beverage, 316 So.2d 637 (1 D.C.A. Fla., 1975). Nor does Ch. 394 impose 
liability upon the state or Department of Health and Rehabilitative Services when an 
indi~ent patient seeks review by the circuit court of the hearing examiner's order for 
conttnued involuntary hospitalization. Cf, AGO 072·251 discussed above. 

Section 18, Art. V, State Const., provides that the duties of the public defender shall 
be prescribed by general law. Section ::I84.467(4)(e), F. S., states that U[iJn the event a 
patient cannot afford counsel in a hearing before a hearing examiner, the public defender 
111 the county where the hearing is to be held shall act as attorney for the patient." This 
is the only statutory authority under which the public defender may proceed to represent 
an indigent patient in a continued involuntary hospitalization hearing. By its terms, this 
section authorizes the public defender to )?roceed in a hearing before a hearing examiner 
on the necessity for continued hospitalIzation, and he is not thereby authorized to 
represent such patient before the circuit court. Although he is a constitutional officer, the 
public defender has no inherent powers but has only those duties imposed and those 
powers granted by statute and may exercise only the authority conferred by statute. Cf, 
Lang v. Walter, 35 So. 78 (Fla. 1903); Gessner v. Del·Air Corporation, 17 So.2d 522 (Fla. 
1944). Where there is doubt as to the existence of authority, it should not be assumed. 
White v. Crandon, 156 So. 303 (Fla. 1934); Gessner v. Del·Air Corporation, Sllpra, State 
ex rel. Greenberg v. Florida State Board of D'mtistry, 297 So.2d 628, cert. dism 'el, 300 
So.2d 900 (Fla. 1974). 

Therefore, until legislatively or judicially determined otherwise, I am of the opinion 
that an indigent patient is not entitled to the expenses of filitlg for review and of the 
record on review in such proceedings in the circuit court; such costs are not authorized 
to be paid by the county or a state agency, and there is no statutory provision providing 
for the assessment of such costs 01' expenses against the counties or state agencies. 

076·60-March 11, 1976 

MARRIAGE LICENSE 

MINIMUM AGE OF APPLICANT; APPLICATION WHEN ONE 
PARTY IS OUT·OF·STATE 

To: Ralph Harris, Clerll. Circuit COllrt, Vero Beach 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTIONS: 

1. Can a marriage license be issued to a person under the age of 16 
who is not pregnant? 

2. Can a marriage application be sent to another state to have one of 
the parties sign and swear to and then be returned to this office for the 
other party to sign and swear to and, if so, when does the waiting period 
start? 

SUMMARY: 

Pursuant to s. 741.06, F. S., a marriage license may not be issued to a 
person under the age of 16 years who is not the parent or expectant 
parent of a child, with or without the consent of the parents or guardian. 
A marriage application not signed and sealed by the county court judge 
or clerk of the circuit court may be sent to another state to have one of 
the parties sign and swear to it and then returned to your office for the 
other party to sign and swear to. When a marriage application (not 
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signed and sealed) is not given to the issuing authority fully completed, 
then the statutory waiting period begins when the issuing authority 
receives the completed and duly executed application by both parties. 

AS TO QUESTION 1: 

Section 741.04, F. S., among other things, provides that no marriage license shall be 
issued to persons under the age of 21 years without the written consent of the minor's 
parents or guardian. 

Section 741.06, F. S., states: 

The county court judge of any county in the state may, in the exercise of his 
discretion, issue a license to marry to any male or female under the age of 21 
years, upon sWOrn application of bo~h applicants under oath that they are the 
parents or expectant parents of a child. The consent of the FUl'ents 01' guardian 
of such applicants shall not be required for the issuanc.e 0 a license to many 
under the provisions of this section. No Ucense to marry shall be granted to any 
male under the age of 18 years, nor to ani' female under the O!!f> of 16 years, 
with or without the COT/sent of their parents except as hereinabol'e prodded. 
(Emphasis supplied.) 

Although s. 741.04, F. S., does not provide for a minimum age at which a person may 
obtain a marriage license with parental or guardian consent, that provision must be 
construed in light of s. 741.06, F. S., which does have such a provision. State v. Putnam 
Co. Develop. Auth., 249 So.2d 6 (Fla. 1971). In sl?ite of the fact that both of these 
provisions use the age of 21 years as the age of mUJority, the Legislature, by Ch. 73·21, 
Laws of Florida, removed the disability of nonage fot· persons 18 years of age and older. 
In AGO 074·201, I concluded that s. 741.04, F. S., "should be read as requiring consent 
of parents or guardian, prior to the issuance of a marriage license, only for persons under 
the age of 18." Also see AGO 073·241. 

The last sentence of s. 741.06, supra, is clear in forbidding the issuance of a marriage 
license to a female under the age of 16 years, with 01' without the consel1t of the parents, 
unless she is a parent or expectant parent of a child. The language is plain and 
unambiguous; thus, there is no necessity fol' any construction 01' interpretation of the 
statute and effect need only be given to the plain menning of its terms. State v. Egan, 
287 So.2d 1 (Fla. 1973). 

In summary: A male or female over the age of 18 years may be issued a marriage 
license without the consent of the parents or guardian of such person 01' persons. A 
female 16 years or older, but less than 18, may be issued a marriage license only with 
the written consent of her parents or guardian unless both applicants for the license 
sweat under oath that they are the parents or expectant parents of a child, in which case 
the consent of the parents 01' guardian is not required for the issuance of the license to 
marry. A female under the age of 16 years may be issued a marriage license only upon 
sworn application of both app,licants for the liccnse under oath that they are the parents 
or expectant parents of a clllld. 

Your first questioll is answered in the negative. 

AS TO QUESTION 2: 

Section 741.04, F. S., in pertinent part, provides that 110 marriage license shall be 
issued "unless there shall oe first presented and filed with [the county court judge or 
clerk of the circuit court) an affidavit in writing, signed by both parties to the marriage." 

Section 741.03 provides: 

It is unlawful for any county court judge 01' clerk of the circuit court in the 
state to send out of his office any marriage license signed in blank to be isslled 
upon application to persons not in the office of' the county Court judge or clerk 
of the circuit court. (Emphasis supplied.) 

Section 741.01, F. S., specifies the license shall issue upon application therefor "if there 
appears to be no impediment to the marriage." See AGO 074·338 concluding that the 
issuing officer is justified in issuing the license when, upon consideration of the 
application, there appears to be no impediment to the marriage and that all legal 
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requirements for the issuance have been met. A brief statement of the procedure 
involved in the application for and issuance of a marriage license would be helpful ill 
understanding the aforementioned statutory provisions. 

Initially, one or both of the applicants request an application and complete it as 
required by law. One 01' both of the applicants return with the completed application, 
which includes the sworn affidavit required by s. 741.04, F. S. (TIl(> application, of course, 
can be completed by the pUl'ties in the clerk's or county court judge's office.) If there 
appears no impediment to the marriage (see AGO 074·338), then a license is issued after 
the expiration of 3 days from the application for the license (including the day application 
is made). Sections 741.01 and 741.04, F. S. (Before issuance of the license, the parties 
must file the certificate required by ss. 741.051 and 741.052, F. S.; and of. s. 741.055, F. S.) 
The application form usually contains the license to be issued by the county court judge 
or derk of the circuit court under his hand and seal and the certificate of marriage to be 
executed by the person solemnizing the marriage within 10 days thereafter. The perSOll 
performing the marriage ceremony then returns the completed document to the clerk of 
the circuit court or county court judge from whom the license is issued, s. 741.08, F. S., 
where a record thereof is kept, as prescribed by s. 741.09, F. S. 

If a county court judge or clerk of the circuit court were to "end out Iic(>nRes sigrzed 
and sealed in blank, it would be impossible for hir,j to determine if there was any 
impediment to the marriage, as required by s. 741.01. F. S., or if the parties were minors 
(under 18 years of ag-e), as required by s. 741.0'1, F. S. 

Section 741.04, F. S., requires that both parties to the marriage present and file with 
the county court judge or clerk of the circuit court an affidavit in writing, signed by both 
parties to the marringe, made and subscribed before some person authorized by law to 
administer an oath, reciting "the true and C01'l'ect ages of such parties." A license shall 
not be issued unless both parties are over 18 years of age. (Under certain circumstances 
not here relevant, a license may be issued to persons under the age of 18 years. See s. 
741.06, F. S.) 'I'his section merely requires the filing of such an affidavit and does not 
require 8n independent investigation on the part of the issuing authority as to the 
applicUllts' true ages. Cf. AGO 071·383. 

Sections 90.01 and 90.011, F. S., provide for the administering of oaths, aflidavits, and 
acknowledgments required or authorized undel' the laws of Florida, such as those 
required by s. 741.04, F. S., taken or administered in any other state, territory, or district 
of the United Stutes or by an authorized oflicer of the United States Armed Forces. 

'1'herefo1'e, a marriage application (not &igned and sealed by the county court judge or 
the clerk of the circuit court) may bd mailed to another state by your office 01' by the 
other applicant for one of the parties to sign and swear to. By Ch. 74·372, Laws of Florida, 
the requirement that the license be issued in the county where the woman resides was 
eliminated. In AGO 075-174, I concluded that residence in the county where the license 
is to be issued is no longer a requirement for the issuance of a marriage license. (Therein, 
! also noted that United States citizenship is not a prerequisite to the issuance of a 
marriage license in Florida.) 

Section 741.04, F. S., provides in part that "[n]o marriage license shall be issued by any 
county court judge 01' clerk of the circuit court in this state after application therefor 
until after expiration of 3 days, including the day application is made." As a marriage 
ap1llicatiol1 cannot be completed Ulltil both parties have signed it as required by law, the 
3-day waiting period does not begin to run tllltil the application is fully and duly executed 
by both parties and filed with the county court judge or clerk of the circuit court. 

076·61-Mal'ch 11, 1976 

SCHOOL BOARD 

NO AUTHORITY TO FURNISH TRANSPORTATION TO PUPILS 
OF PAROCHIAL SCHOOLS BY CONTRACT 

To: Hugh D. Hayes, Attorney for Collier County School Board, Naples 

Prepared by: Pat Dunn, Assistant Attorney General 
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QUESTION: 

Does a school board have statutory authority to contract with a 
pal'ochial school for the bus transportation of children attending said 
pal'ochial school if all costs, including such items as gas, depreciation, 
driver's salary, etc., oftrunsporting the pm'ochial students are paid by the 
parochial school? 

SUMMARY: 

A school board does not have authority to contract with n parochial 
school for the bus transportation of children attending said parochial 
school. 

School boards, albeit creatures of the Constitution, are part of the machinery of 
government exercising, pursuant to legislative authority, such part of the governmental 
powers of the state as the law confides in them and operating at the local level as an 
a~ency of the state, atid the extent of their powers rests exclusively in legIslative 
(hscretion. Such powers may be enlarged, diminished. modified, or l'evoked iiI: ths 
pleasure of the Legislature. Buck v. McLean, 115 So.2d 764 (1 D.C.A. Fla., 1959); Board 
of Public Instruction v. State e.t rel. Allen, 219 So.2d 430 (Fla. 1969); AGO 075·148. 

A school board has no inherent or common law powers. It has only those powers which 
have been expressly or by necessary implication conferred by statute. If there are any 
doubts about the existence of authority, it should not be assumed. Hopkins v. Special 
Road and Bridge District No.4, 74 So. 310 (Fla. 1917): Harvey v. Board of Public 
Instruction for Sarasota County, 133 So. 868 (Fla. 1931.); Buck v. McLean. 115 So.2d 764 
(1 D,C,A. Fla" 1959): White v. Crandon, 156 So. 303 (Fla. 1934); Gessner v, Del·Air 
Corporation, 17 So.2d 522 (Fla. 1944); Lang v. Walker, 35 So. 78 (Fla. 1903); State ex rel. 
Hathaway v. Smith, 35 So,2d 650 (PIa. 1948); State ex rel. Greenberg v, Florida State 
Board of Dentistry, 297 So,2d 628 (1 D.C,A. Fla., 1974), cert, dismissed, 300 So.2d 900: 
AGO's 075·148 and 075·94, 

The Legislature has restricted school board authority to transport pupils to and from 
public sc11001s by school buses owned or leased and operated by the school board by Ch. 
234, F. S., and other express or implicit provisions of the Florida School Code. 

Subsection 230,23(8), F. S., authorizes school boards to provide "transportation of 
pupils to the public schools or school activities they are reqUired or expected to attend," 
to exercise aJl attendant duties thereto including the proviSIOn of limited subsidies in lieu 
of transportation when such provisions are authorized by state board regulations and are 
more economical, Ulld to adopt the necessary tulea and regulations to insure safety, 
economr, and efficiency in the operation of school buses as prescribed in Ch, 234, F. S. 
SubsectIOn 230,33(10), F. S., authorizes school superintendents to ascertain and 
recommend to the school board the needs, routes, facilities, and plans requisite for the 
administration or execution of the student transportation system and to recommend such 
rules and regulations as may be necessary and see that all rules and regulations relating 
to transportation of pupils approved by the school board, as well as regulations of the 
state board, are properly carried into effect, as prescribed in eh, 234. 

Section 234.01, F. S., mandates school boards to 

... provide transpc>rtation for each pupil who should attend a public school 
when, and only when transportation is necessary to proviae adequate 
l:!ducational facilities and opportunities which otherwise would not be available 
and to transport pupils whose homes are more than a reasonable walking 
distance, as defined by regulations of the state board, from the nearest 
appropriate school. .•• (Emphasis supplied.) 

The boards are also ordered to maintain liability insurance for injury to pupils legally 
enrolled in the public schools and while being transported to and from a school or school 
activity and may purchase additional liability insurance for persons other than such 
pupils who might use :;chool buses in connection with public school activities. 

It should be noted that none of the above discussed or cited statutol'y provisions 
provide for transportation, by school buses owned or leased 01' operated by school 
aistl'icts, of anyone except pupils enrolled in the public schools and does not authorize 
school boards to transport private or parochial students to private or parochial schools. 
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Unclet· tilt' I'ul!.' of <,xpressio unius est C!xclllsio a/teriu8, the mention of one thing implies 
the exclusion of ull else. Dobbs v. Sea Isle Hotel, 56 So.2c1 341 (FIn. 1952); Interlachen 
LakeR Estates v. Snyder. 304 So.2d 433 (Fla. 1973). Accord: Attorney General Opinion 075· 
1'18. 

Therefore. it is my opinion that a school board is without stutUtOl'V authority to 
cOlltra('t with 11 private 01' parochial 8('hool for the bus transpol'tatioli of private or 
parorhbl 8('hool students. even though all costs would bl' borntl br the private 01' 
pm'o('hial school. 

Your question iR answl't'lld in the negative. 

'. 
076·6!!-Mal'ch 23, 1976 

MUNI CIPALITIES 

ALLOWABLE FEE FOH COLLECTION OF DISHONOHED CHECK 

To: Paul,/. JlcJ)()1wugh. City Attorney. Coral Springs 

Prepured by: U('rald L. Kni!{ht. Assistant Altol'l1!',\' (;£'II£'ral 

QUESTION: 

What sl'rvice char~e may the governing body of a munit'ipality impose 
for the collection of a dishonorecl check, draft, or other order for the 
payment of money to a municipal offit'ial or agency in light of the 
enactment by thl' Legislature of Chs. 75·56 and 75·189, Laws of Florida? 

SUMMARY: 

Notwithrtallding the enactment of Ch. 75·189, Laws of Florida (s. 832.07, 
F. S.), the service fee which a municipality may charge for collecting a 
dishonored check is limited to not more than $5 by eh. 75·56, Laws of 
Florida (s. 166.251, F. S.). While Ch. 75·189 may be utilized by a municipal 
officer 01' agency where the conditions prescribed therein have been met, 
thl' statutorily prescribed form of notice to thc makel' of the di"hol1ol'ed 
check shoulcll'efiect the limitation prescribed br s. 166.251: i.e., not morc 
than $5. 

As mndl' mnnifl'Ht by the titlt' und purview thercof, eh. 75·56, Law:; of Florida. i!l "un 
:1('t l'l'latil1g' to Rtat(' and 10l'ui govCl'J1Intmls." speaking' to unci operating spt'cifil'nJlv em 
Htatc' ag'endes alld OffiC('l'R. counties. und mUl1il'ipalities. S(,(,tion 2. C'h. 75·56 (now cocfified 
as s~. 121i.0105 and 166.251. F. S.l, with which vour qU(>stiOll is primarilv concerned. 
pl'(lvid('s u:; follows: • . 

TIU' g'ov('l'ning- body of a (,Olll~ty or munil'ipality mar auopt n Sl'l'vic'c' fl'e up 
to Sli for the coUl'ction of n dlShol1Cl1'pd dwek. draft or ()tiwl' 01'<1l'l' for the 
pa~'nll'lltor' noone:: to a county 01' municipal official Ot' agmll'Y. The serViC'l! f('l' 
Rhall be 111 .'(',>iitioll to all other pennitit's imposed by law. PI'oceed» from thiil 
fe·l'. if impl'.:,\r,. shall btl retainNl by till' colll'ctor of t\1(' fue. 

In conlraRt. eh. 75·Ul9. Law,; of Florida. is "an act relating' to worthless 
Chl'('kl:i •.• landj prima facie llVidenc(! of intent to h;t;Ul' a worthless check ..•. " It 
opt'ratp;; in a gcnel'H1 Ul'l'a and on the public generally. i.e' .• it (,011('(>1'1\8 evidence of intent 
to bS\l(' l\ wol'thll'8s che('\{ in all\' l~I'imil1Hl prosecution brought undCl' Ch. 832. F. S. 
Section 1. eh. 75·189 (1l0W codifiNI as ll, 8:32.07, F. S.) pl'ovidcH in part as follows: 

tll I;-';'l'ENT.~-
(al In :l1lY l)l'oseclItion 01' action under chapter 832. the mnking. drawing. 

uttering'. 01' lit' ivt'I'Y of a check. draft. Ol' order, pavll1l'nt of which is refusnd by 
tiltl drawl'l' bl'C,Ul»l' of lack of f'JudH or cl'tldit shall be prima facie evidence of 
int('llt to tll'fraud or knowledge ()f insufficient funds in, 01' credit with. such 
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bunk, bunking institution, trust companv, Ol' other depositol'\' unless such 
maker 01' druwel" 01' SOIl1(WIlt' for him, sllull have paid the hol&'1' thereof the 
amount due tlwreon, togetnel' with a service clilll'ge not to exceed $5, or 5 
perc~mt of til(' fa(,e amount of thl' che('k, whichever is greater, within 20 days 
ufter receiving' wt'ittC!li notice • • . . • 

The form of notict' thl'reinaftl'r prc~cribed aNs forth the same requirements: Pavment of 
th<' amount of the dishonored rlll'('k, plus n I:lel'vice ChUI'g'l' not to exceed $5 01' 5 percent 
of the amount of the check, whichever is greater. 

Construing the abovl'·quc.ted provisions for purposes of this opinion, it is a well· 
established rule of statutory e'onstruction that a statute covering a particulm' 'lubjt'ct 
matter is contl'olling over a general statutory provision covering the same and other 
subjct'ts in general term:;. In this :;ituutiol1, "the statute relating to the pal'ticullll' part of 
the general subjet't will operate as an exct!ption to or qualification of the gt!llerul terms 
of the mOl'~ cOll1preh~'nsive' Rtntute to the extent oilly of the l'epUh'11Uncy. if any." Statl' 
e.r /'el. Loftm v. :YlcMlllan, 'Hi So. 882 (Fla. H)08J: Stewart v. DeLand·Luke Helen, etc., 71 
So. 42 (Fla. 1916): American Bakl'rit's Co. v. Citv of Haines City, 180 So. 524 (FIn. 19:38): 
and Adams v. Culver. III .so.Z~ 665 <Fla. 1959); sec also Scott v. Stone, 176 So. 852. R5a 
(FIn. 1937), in whirh the two stntutl's there involved were construed as follows: 

The two titles indiratr: that 'the acts covcr different fields, and thcrl!fore, tlw 
latter does not repeal the former or supersede its provisions, unle:ls the 
provisions of the lattt'r act are repugnant to the provisions I)f the earlier 
act. ... 

and In /'e Wude. 7 So.2d 797 (Fl. 1942), stating the l'nll~ that thll implied repealllf a priot' 
act, narrow in scopt', by a subsequent more general ,let is not favored in the law and 
requires a positive repugnancy lwtwe('n the two. 

Applyinf:; these rules to ehs. 75·56 and 75·189, Laws of Florida, thl! forme'!' (I(:t, a~ stated 
supra, operates sptd/ically on statl' (\I~l'n('i(>i-I and oIJicc!'s, counties, lind municipalities, 
providing in pel'tineht, part that l'oumy and municipal governing bodies may adopt a 
maximum $5 fee fot' the collection of w()rthle~" checks. In contrast, eh. 75·189 opemltes 
on the public !!I!/H'rallr, providing n ml'thod fO\' establishing prima fucie lwidence of 
intent to issue a worthless ~h('('k in any criminal prosecution under eh. 832, F. S. Thm;, 
construing the two al'ts as relating to the same g(!l1eral subject mutter. i,e., worthless 
clwckil, Ch. 75·5G, bl'itlg nUl'l'OWt'l' in operation, should control over eh. 75·189 to tho 
oxtt'nt of any repugll,an's betwl'l'll tIlt' two. MOl'l'OVel', l'V(m if thl' ncts are con::;tl'ued as 
l'owl'ing wholly di!fE'l'elit Jield::;, th<' l'esult should be the same ~ince r do not, in fact, 
Pl'l'CeiVt' till\' SHeh positiv(! l'(~pU/..'lHU1('Y. In this regal'd, CIt. 75·18£)\ is totally silent a., to 
the authority of nny public olfict>l' (or any pl'ivatl> individual, rOi' that matter) to Chlll"'.t' 
u fel' fot' col1ectili~ a dishonorcd eht>ck. hut provides m<Jl'ely that n ciishonol'cd check will 
(.'o!U;titute primu facit' evidenee of a ddpll.innt'1l guilty knowledge unless the defendant 
hus paid tIll' ft'l' mention cd in eh. 75·Hi9 unclur the l'ircumstnnct's prescribed ther£>in. See, 
I"N, s. R:t:!.l)712Hd), F. S., ruquil'ing the party who l1('cepted the check to luwe witness(;Io. 
tll(' sigt1atul'(~ 01' endorsement of thl' partv nresenting th(> check and to lolw" I.nitiui(,tl the 
('hl'ck to uuthentkatt' such witl1('ssing. Iii contrast, that p,\rt of Ch. 75·56 which is now s. 
166.251, P. S., (lllthorizt's municipaliti(>s to charge the st'l'vice fee thtl'ein speCified for a 
dishonored ('heck in all ('vents nnd rt'gal'dlt'ss of guilty intent 01' knowledge and in 
addition \·0 uny uthet' penulty thnt may be imposed by law. 8<0<, also s. 215.34(2), F, S. 
{also dCl'h'l'd from eh. 75·561, whirh l'equil'(>s stote officers and agencies to ehut'ge the 
Bam(J service ft'.J i~'\ tll(> same circumstances Ilnd on the same conditions as those 
pI·t'scribed ill s. 166,251. 

III sum, then'fol'l~, Ch. 75·189, Laws of Florida, does not Opl!rate to amend or supersede 
Ch. 75·56, Laws of Flol'ida, in anv wav. The method prOVided in Ch. 75·189 for 
e;;tablitlhing in ('ourt pl'ima facie evidence of a defendant's f.,'tlilty knowledge in a 
pl'ose('utiOlt for making 01' delivering a worthless check may be utilized where the holder 
of the wOl'lhh'ss check is a lllunicipnlity or municipal official 0)' agency and where the 
l'ol1ditiotlS pl't'scl'ibed in Ch. 75·189 huve been met. However, beclluse Ch. 75·56 limits to 
S5 the amount of the service fee which a municiealiry muy chnrge for collecting a 
worthlt'ss check, the sel'vice fee mentioned in eh. 70·189, when that act is applied to a 
worthless ch~ck held by a municipality to establish prima facie evidence of intent to 
defmud 01' knowledge of insufficient funds, may 110t ex~eed $5. The notice to the maker 
of the check as set out in eh. 75·189 should reflect this limitntion, i.e., require paymel1t 
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of the amount of the dishonored check plu/) a service charge of not more than $5, or in 
such lesser amount as may have been presr.l'ibed by ordinance adopted by the governing 
body of the municipality. 

0'76·63-March 23., 1976 

SCHOOL BOARDS 

NOT AUTHORIZED TO SET SCHOOL ZONE SPEED LIMITS 

To: Gene M. PiZZut, Sarasota County School Superintendent, Sarasota 

Prepared by: Betty Steffens, Assistant Attorney General 

QUESTION: 

Are county school officials empowered to determine the locations of 
school speed zones? 

SUMMARY: 

County school officials are not authorized by statute to establish school 
zones and school zone speed limits for traffic control purposes. Whenever 
safety hazards exist in the circumstances prescribed in s. 234.082, F. S., 
which have not been corrected by the Department of Transportation or 
local authorities (county and municipal) responsible for traffic safety, 
whichever has original jurisdiction over the involved road or street, the 
district school board is required to take or cause to be taken such 
precautions as may be necessary to safeguard the pupils. 

Your question is answered in the negative. 
The question appears to be designed to elicit an opinion as to the "proper governmental 

authority" to establish school zones and school zone speed limits, for traffic control 
purposes, on public roads and streets surrounding an established and functioning public 
01' private school. Section 316.184, F. S. 

A school zone is an area designated for the purpose of establishing a reduced school 
zone speed limit which is in effect at the beginning and end of the regularly scheduled 
school day. Cf. AGO 073·16. 

Section 316.184, F. S., provides for the "[elstablishment of school speed zones, 
enforcement; designation" (Emphasis supplied.) and subsectiu,. (4) thereof provides: 

No school zone speed limit shall be less than 15 miles per hour except by local 
regulation. Such speed limit shall be in force only during those times 30 
minutes before and 30 minutes after the times necessary and corresponding to 
the periods of time when pupils are arriving at and leaving regularly scheduled 
school sessions. (Emphasis supplied.) 

The language in the heading or subtitle was supplied by the Legislature itself in Ch. 
71·135, Laws of Florida, the original act creating s. 316.184, F. S. The entire section 
therefore is to be read in light of the legislative intent manifested when it used the 
language "[elstablishment of school speed zones, enforcement; designation." (Emphasis 
supplied.) See AGO 057·314. The intent of the Legislature as gleaned from the statute is 
the law. State ex rel. Davis v. Knight, 124 So. 461 (Fla. 1929); Small v. Sun Oil Co., 222 
So.2d 196 (Fla. 1969). 

Chapter 71-135, supra, declares, in its title, that Ch. 316 provides for "the respective 
powers of state and local authorities in control of traffic upon the "treets and highways." 
Section 316.003(20), F. S., defines "local authorities" to include all public officials of the 
several counties and municipalities of the state. 

The Legislature amended s. 316.184 by Chs. 73·161 and 73·366, Laws of Florida, and in 
enacting these amendatory laws it provided the same subtitle. 
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The heading or subtitle, tt{elstablishment of school speed zones, enforcement; 
designation," placed at the beginning of s. 316.184, F. S., by the Legislature itself. when 
read with the entire statute, says in effect that s. 316.184 is intended to govern the 
establishment and location of school zones as well as the maintenance thereof and school 
zone speed limits and that such is within the province of, and is the lawful responsibility 
of, the Department of Transportation or the governing body of each county and 
municipality, as the case may be, whichever has lawful jurisdiction over the area in 
which any such school zones are located and the higl,ways and streets adjacent to ot' 
surrounding the affected public or private schools. The ',ubtiMe is a part of the statute 
itself, limiting and defining the effect of the section of which it is a part. Berger v, 
Jackson, 23 So.2d 265 (Fla. 1945). The legisll'l.tive intent and pm'pose deducible from the 
statute must be given effect even though apparently it may contradict the strict lettel' of 
the statute and the canons of construction. State v. Sullivan, 116 So. 255, 261 (Fla. 1928)j 
Singleton v. Larson, 46 So.2d 186, 189 (Fla. 1950); Overman v. State Board of Control, 62 
So,2d 696, 701 (Fla. 1952). 

The Legislature has by the terms of s. 316.184, F. S., imposed duties upon and 
empowered the Depa. tment of Transportation, municipalities, and counties, as the case 
may he, in regard to the designation, establishment, maintenance, and regulation of 
school zones and school zone speed limits. The conclusion must be drawn that the 
Legislature intended that the Department of Transportation, municipalities, and counties 
within their respective jurisdiction designate or establish, locate, and regulate school 
speed zones. The statute nowhere mentioning the county school boards in this regard, 
they are deemed to be excluded from the operation of the law. Dobbs v. Sea Isle Hotel, 
56 So.2d 341 (Fla. 1952)j Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 
1974); Ideal Farms Drainage Dist. v. Certain Land, 19 So.2d 234 (Fla. 1944). 

Moreover, s. 316.184(4), F. S., must be read in the context of related laws, e.g., s. 
234.082, F. S.; Markham v. Blount, 175 So.2d 526 (Fla. 1965); Garner v. Ward, 251 So.2d 
252 (Fla. 1971)j and other parts and sections of Ch. 316, F. S., such as ss. 316.006, 
316.008(1)(j), 316.131, 316.181(2), and 316,182; AGO's 057·269 and 058·283; Chiapetta v. 
Jordan, 16 So.2d 641 (Fla. 1943)j State v. Hayles, 240 So.2d 1 (Fla. 1970). 

Section 316.006, F. S., vests jurisdiction to control traffic as follows: 

(1) STATE.-The Department of Transportation shall have all original 
jurisdiction over all state roads throughout this state .... 

(2) MUNICIPALITIES.-Chartered municipalities shall have ol'iginal 
jurisdiction over all streets and highways located within their boundaries, 
except state roads . . . . 

(3) COUNTIES.-Counties shall have original jurisdiction over all streets 
and highways located within their boundaries, except all state roads and those 
streets and highways specified k;.. subsection (2) .... 

Section 316.008(1)(j), F. S., dealing with powers of local authorities, I?rovides that local 
authorities, within their jurisdiction and reasonable exercise of the pohee power, will not 
be prevented from "[aJltering or establishing speed limits within the provisions of [Ch. 
316, F. S.)." See s. 316.182, F. S. 

Section 316.182, F. S., establishes maximum municipal and county speed limits, 
allowing a municipality to alter the statutorily prescribed speed limits after an 
investigation indicating a need fOl' reasonable change and determination that the change 
is reasonable and in conformity to criteria promulgated by the Department of 
Transportation, except no changes may be made on st\lte highways or connecting links 
or extensions thereof. Likewise, the board of county c(,mmissioners may, after such an 
investigation and determination, set speed zones altering the statutorily established 
county speed limits. Neither the county or a municipality may establish or make any 
changes in speed limits on state highways, connecting links, or extensions thereof. 
Sections 316.006 and 316.181(2), F. S. See also AGO 075·205. 

Traffic control signals and devices are refluired to be uniform throughout the state, and 
the Department of Transportation is required to adopt such uniform system and to 
compile and publish a manual of uniform traffic control devices defining such systems and 
mimmum specifications therefor. Section 316.131, F. S. All official traffic control signals 
or official control devices purchased and installed by any public body must conform to 
such manual and specifications; s. 316.131(3), And provisions 81'E! made for periodic 
revisions "to meet state and local needs." Section 316.131(1). 
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The Legislature does specifically call for school board input into traffic control matters 
by s. 234.082, F. S., which reads: 

School boards, with the assistance of superintendents, school principals, 
teachers, bus drivers, parents, pupils, the Department of Transportation, and 
loral agencies and officials responsible for traffic safety, shall, on an annual 
basis, conduct surveys and reports on those hazards on or near public 
sidewalks, streets, and highways which endanger the life or threaten the health 
oj' safety of pupils who walk or are transported regularly between their homes 
and the school in which they are enrolled. The reports shall be submitted 
promptly in writing to the mayor or manager of the city, the bOQrd of county 
commissioners, 01' the DepaTtment of Transportation, according to the location 
of the hazard reported, and, until such hazards are corrected, the school board 
shall take or cause to be taken such precautions as are necessary to safeguard 
pupils .... (Emphasis supplied.) 

Upon receipt of such reports the county commission, the municipal official having 
proper authority, or the Department of Transportation, as the case may be, shall take 
such steps as are practicable to correct the hazards so reported 01' shall report to the 
school board that it is impracticable to make corrections necessary to overcome the 
reported hazards. Section 234.082, F. S. 

School boards, while constitutionally created, are not constitutionally endowed with 
auy part of the police power of the state with respect to the regulation of traffic and 
cannot take to themselves allY such power. School boards are without inherent authority, 
but derive their powers solely from legislative enactments. Only those powers expressly 
or by necessary implication granted by statute may be exercised by school boards. White 
v. Crandon, 156 So.2d 303 (Fla. 1934); Gessner v. Del-Air Corp., 17 So.2d 522 (Fla. 1944}j 
State e.'\: rei. Greenberg v. Fla. State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 
1974), cert. dismissed, 300 So.2d 900j Buck v. McLean, 115 So.2d 764 (1 D.C.A. Fla., 1959)j 
Board of Public Instruction v. State ex rei. Allen, 219 So.2d 430 (Fla. 1969); AGO 075-148. 
NOlle of the statutes referred to or cited ill foregoing parts of this opinion nor any statute 
of which I am aware vests any authority in the school board or school superintendent to 
in any manner regulate traffic or to establish school zones or school zone speed limitsj 
therefore school offiCIals are llot possessed with any such power. 

III considel'ation of the fOJ'egoing, it seems clear that the Legislature empowers the 
Department of Transportation, chartered municipalities, and counties-but not coullty 
school officials-to establish school zones and school zone speed limits within their 
respective jurisdictions. Cf. AGO's 051-396 and 051-397. However, local authorities 
(counties and municipalities, s. 316.003(20), F. S.) may alter school zone speed limits 
within their jmisdiction upon complying with the statutory requirements set forth in s. 
316.182. F. S. In the circumstances prescribed in s. 234.082, F. S., the school board is 
required to take or cause to be taken whatever precautions may be necessary to 
safeguard the pupils. Clearly, under the statutes which I have outlined and discussed 
above, taken with fundamental principles of statutory construction, the powers or duties 
in question reside with the Department of Transportation or the county or city having 
jurisdiction. 

076-64-MUl'ch 23, 1976 

LAW ENFORCEMENT OFFICERS 

EXPENDITURE OF ADDITIONAL $1 COURT COST FOR LAW 
ENFORCEMENT OFFICERS' TRAINING PROGRAM 

To: Donald E. Fish. Director, Division of Standards and Training, Police Standards and 
Training Commission, Tallahassee 

Prepared by: Gel'Clld L. Knight, Assistant Attol'lley General 

116 



QUESTIONS: 

1. Is the expenditu~'e of moneys collected by mUnicipalities and 
counties pursuant to s. 943.25(5), F. S., limited to law enforcement 
training and educational purposes? 

2. What fiscal procedures should be established to account for and 
distribute the moneys collected pursuant to s. 943.25(5), F. S.? 

SUMMARY: 

The proceeds of the additional $1 costs assessment imposed by a 
municipality or county pursuant to s. 943.25(5), F. S., may be ex.pended 
o'nly for law enforcement education for the respective law enforcement 
personnel. 

The budgeting and appropriation of, and accounting for, the proceeds 
of such additional $1 costs assessment is not within the statutory 
authority or duties of the Division of Standards and Training or the 
Police Standards and Training Commission. 

SUbject to applicable pl'ovisions of law, charters, anci ordinances 
relating to the budgeting, appropriation, and disbursement of, and 
accounting for, county and municipal funds, it is the prerogative and 
responsibility of the governing bodies of the respective counties and 
municipalities assessing such additional $1 costs to establish a method of 
handling and accounting for the moneys collected thereby. 

AS TO QUESTION 1: 

Section 943.25, F, S., provides generally for the establishment and supervision by the 
Division of Standards and Training of the Department of Criminal Law Enforcement of 
an advanced and hi~hly specialized training program, to be approved by the Police 
Standards and Trainmg Commission, for the training of law enforcement officers atld 
support personnel in the preventilm, ill vestigation, detection, and identification of crime. 
and, upon request, the instruction of law enforcement agencies in these areas. The 
expenses of such program are funded by a $1 court cost assessed in state courts against 
every perSOll convicted for violation of a state penal or criminal statute or municipal or 
county ordinance not related to the parking of vehicles and $1 from every bond 
estl'eatUl'e or forfeited bail bond related to such penal statutes or penal ordinances. All 
such costs collected are remitted to the state for deposit in the State Treasury to be 
credited and disbursed in the manner prescribed by s, 943.25(3), (7), and (8), F. S. 

Section 943.25(5), F. S, (formerly s, 23,105, F. S. 1973), provides that: 

Municipalities and counties may assess an additional $1, as afot~said, for law 
enforcement education expenditures for their respective It1\v enforcement 
officers, (Emphasis supplied.) 

In statutory construction, it has been held that statutes must be given their plain and 
obvious meaning. Maryland Casualty Company v. Sutherland. 169 So. 679 (Fla. 1936); 
Fixel v. Clevengel" 285 So,2d 687 (3 D.C.A. Fla., 1973), Moreover, it is a basic rule of 
statutory construction that the express mention of one thing is the exclusion of another. 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); State e.~ rel. Shevin v. Indico Corll., 319 
So,2d 173 (1 D.C.A. Fla" 1975); Marshall v. Hollywood, Inc., 224 So.2d 743, 750 (4 D.C.A. 
Fla" 1969). Applying these rules here, the plain and obvious meaning of s. 9'13.25(5), F. S., 
is that the moneys collected by a municipality or county pursuant thereto may be 
expended only on the one thing expressed therein, j,e., "law enforcement 
education ... for their res\lective law enforcement officers." Cf, AGO's 073·284 and 074· 
134, both of which at least Imply that the moneys so collected should be expended only 
for law enforcement education purposes. 

AS TO QUESTION 2: 

The approval or disapproval of expenditures for, and the appropriation of moneys 
collected pursuant to s. 943,25(5), F. S., to, law enforcement education programs and 
purposes is the lawful duty and responsibility of the governing bodies of the affected 
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counties 01' municipalities. The budgeting and appropriation of, and accounting for, the 
proceeds of such moneys is not within the statutory duties of the Division of Standards 
and Training or the Police Standards and Training Commission, neither agency having 
authority to regulate in. this area. C(. State ex reI. Greenberg v. Florida State Board of 
DentistrY, 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. dismissed, 300 So.2d 900 (Fla. 1974). 
However, it was stated in AGO 074·134 that, pursuant to certain provisions of Part IV, 
Ch. 23, F. S. 1973 (carried forward in substantially similar form as ss. 943.12, 943.14, 
943.17, and 943.20, F. S.), local police training and education programs which are not 
exempted by s. 23.069(8} and (9), F. S. 1973 (now s. 943.14(7) and (8), F. S.}, "should be 
submitted for approval in writing by the Police Standards Board" (now the Police 
Standards and Training Commission), such approval insuring that the moneys collected 
pursuant to s. 23.105, F. S. 1973 (now s. 943.25(5), F. S.), would not be expended for any 
unauthorized law enforcement education programs. C{. AGO 073·284. 

As to the appropriate fiscal procedures to be utilized to account for and distribute the 
moneys collected pursuant to s. 943.25(5), F. S., it is the prerogative and responsibility of 
the governing bodies of the municipalities and counties which assess the additional $1 to 
establish a method of handling such moneys. Of course, the method so established is 
governed by the fiscal and budgetary procedures required by law, applicable charter 
provisions, and ordinances. See generally Ch. 129, F. S.; s. 166.241, F. S., and Part III, 
Ch. 218, F. S. 

076-65-March 23, 1976 

BUREAU OF BLIND SERVICES 

IDENTIFICATION CARD ISSUED TO BLIND PERSONS
STATUS AS LEGAL DOCUMENT 

To: William J. Page, Jr., Secretal~V, Department of Health and Rehabilirative Services, 
Tallahassee . 

Preparl!d by: Ban:v Silber, Assistant Attorney General 

QUESTION: 

Is a card issued to blind persons by the Bureau of Blind Services 
pursuant to s. 413.091, F. S., for identification purposes considered a legal 
document? 

SUMMARY: 

The identification card issued by the Bureau of Blind Services to 
applicants upon proof of blindness or partial sight, pursuant to s. 413.091, 
F. S., is intcnded to identify the bearer and operates to provide a means 
of identification of the individual in the same manner accorded by 
various private entities to individuals holding valid operators' licenses 
under the provisions of Ch. 322, F. S. 

From statements contained in your letter comparing the identification card that the 
Bureau of Blind Services is authorized to issue with the nondriver identification card 
authorized to be issued by the Department of Highway Safety and Motor Vehicles 
pUl'suant to s. 322.051, F. S., I must assume that your use of the term "legal document" 
111 your request concerning the status of identification cards for blind or visually 
handicapped individuals is with reference to equating that document's force and effect to 
that gencrally accorded a driver's license for purposes other than the operation of a 
motor vehicle upon the Streets and highwa>,s of this state, as in instances where a 
ddver's license is recognized by various pl'lvate entities thl'oughout the state as an 
"official" means of identification. 

A prerequisite to the lawful operation of a motor vehicle upon the streets or highways 
of this state is that the operator thereof possess a valid driver's or chauffeur's license. 
Section 322.03, F. S. Nowhere within Ch. 322, F. S., is there expressed the legislative 

118 



ANNUAL REPORT OF THE ATTORNEY GENERAL 076-65 

intent that a driver's license be officially recognized for any purpose other than to 
evidence the fact that a holder of a valid driver'S license may lawfully operate a motor 
vehicle upon the streets and highways of this state. While s. 322.14 requires thflt an 
operator's or chauffeur's license, when issued, bear a distin&uishing number assigned the 
licensee, his full name, date of birth, residence address, a brief description of the licensee, 
and a Apace for his signature, these requirements cannot be read to expand the lawful 
effect of possessing such a license other than to facilitate the enforcement provisions of 
Ch.322. 

Commercial necessity has in recent times dictated the need for a reliable source of 
identification to facilitate the rising demand for credit transactions and check cashing, 
among other functions and services, that private enterprise furnishes as a convenience 
to the public. It is a generally acknowledged fact that many businesses and other entities 
in the private sector recognize a valid o)?erator's license as a reliable source of personal 
identification. The significance and relIance that these various entities accord to a 
currently valid operator's license as a means of identification are entirely upon their own 
volition and whatever reliance given thereon is absent any sanction of the state other 
than the fact that the holder thereof is qualified to operate a motor vehicle upon the 
streets and highways of Florida. 

Conscious of the significance placed upon drivers' licenses as a means of identification, 
the Legislature has recently adopted provisions whereby those individuals who are 
unable to acquire operators' licenses for one reason or another may apply to the 
designated agency for issuance of an identification card. Chapter 73-236, Laws of Florida, 
created s. 322.051, F. S., providing for the issuance of identification cards for persons not 
otherwise licensed under Ch. 322, F. S. In so doing, the Legislature recognized that the 
driver's license was the most commonly used and widespread form of identification and 
that a large segment of Florida's population which did not possess drivers' licenses might 
be inconvenienced and possibly discriminated against due to a lack of an easy and 
reliable source of identification. Chapter 73-236. However, s. 322.051(2), F. S., expressly 
provides that the card, when issued, shall bear the fonowing caveat: 

"State of Florida"-"Identification Card, Not a Driver's License. Issued for 
identification purposes only"-"This card is provided solely for the purpose of 
establishing that the bearer described on the card was not the holder of a 
Florida driver's license as of the date of issuance of this card." 

Similarly, the Legislature, in adopting Chapter 71-265, Laws of Florida, which created 
s. 413.091, F. S., recognized that Florida ell'ivers' licenses are commonly used for personal 
identification for convenience in cashing checks, proof of age, etc., and that an individual 
prevented from obtaining an operator's license because of blindness or partial sight was 
subject to inconvenience and possible embarrassment. Chapter 71-265. As a solution to 
this situation, the Department of Health and Rehabilitative Services, through its Bureau 
of Blind Services, was authorized to issue identification cards at cost upon the application 
of, and submission of proof of blindness by, persons known to be blind or partially 
sighted. Section 413.091. (The blind services program functions of the Department of 
Health and Rehabilitative Services are transferred to the Department of Education 
effective April 1, 1976. See s. 33, Ch. 75-48, Laws of Florida and AGO 075·300.) Cf, s. 
832.07(2), F. S., as to worthless checks. 

It is the intent of the Legislature, as embodied in both Chs. 71-265 and 73-236, Laws of 
Florida, that the State of Florida provide a means whereby a person who is unable to 
obtain an operator's license under the provisions of Ch. 322, F. S., has a procedure 
available whereby an identification card indicating either nonissuance of an operator's 
license or blindness or partial sight of the bearer would identify the individual in lieu of 
a valid driver's license for those purposes for which various private entities utilize 01' 
recognize an operator's license. 
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076-66-March 24, 1976 

ELECTION CODE 

"TRUE" NAME-DETERMINATION FOR INITIAL 
VOTER REGISTRATION 

1'0; Bruce A. Smatlm's, SeL'l"e~ary of State, Tallahassee 

Prepared by: Michael i\lI. Parrish. Assistant Attorney General 

QUESTION: 

Maya person whose name has been changed because of "marriage or 
other legal process," initially register to vote in his or her birth name in 
view of t.he statutory provisions which require that an elector take 
certain a~tion when his 01' her name changes? 

SUMMARY: 

A person must initially register to vote in his or her "true" name. The 
"true" name of a person whose name has been changed by judicial decree 
is the name decreed by the court and is the name which must be used 
upon initial registration as an elector. The "true" name of a married 
woman who chooses to retain her maiden or birth surname and who does 
not adopt her husband's surname and uses and is known by her maiden 
name is her given name and her birth surname. The "true" name of a 
married woman who follows the existing custom and tradition and upon 
marriage adopts and thereafter uses and is known by her husband's 
surname is, until otherwise detel'mined by the courts or the enactment of 
appropriate controlling legislation, her given name and her husband's 
surname for purposes of original voter registration. 

Section 97.103, F. S., makes it the duty of an elector to advise the supervisor of 
elections of "any changes in his record with reference to name by marriage or other legal 
process." Section 97.091(2), F. S., requires that an elector whose name changes "because 
of marriage or other legal process" execute a specified affidavit in order to remain eligible 
to vote. It should be noted, however, that these provisions relate only to changes in the 
names of persons who are already registered electors. Cf, AGO 074·348. 

The question of what name a person mayor must use at the time of his or her original 
registration as a voter requires an examination of the statutory provisions relating to 
initial registration. Such provisions are discussed at length in AGO 074-348, where I 
concluded, in summary: 

A person may not register as an elector under an assumed name; in 
registering as an elector the individual must be identified by his or her "true" 
name, i.e., one's given name and family surname. 

Whet'e one's original given name and lor family surname have been changed by legal 
process-as in the case of a judicial decree in an adoption, dissolution of marriage, or 
change of name proceedin~-such new name decreed by the court becomes one's "true" 
name and is the name whIch must be used for purposes of an initial registration as an 
elector. 

With respect to the effert of marriage on one's "true" name, in Davis v. Roos, ..... So.2d 
..... (1 D.C.A. Fla., Case No. X·369, decided February 3, 1976), the court recently 
concluded: 

... [A]ftel' reviewing the extensive authorities on the subject, we conclude 
that the common law of England on July 4, 1776, did not by operation of lav, 
engt'aft the husband's surname upon the wife. In Florida there is no statute or 
judicial decision requiring a woman to take her husband's sUl'llame upon 
marriage, Although it is the general custom for a woman to change her name 
upon marriage to that of her husband, the law does not compel her to do so. 
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Accordingly, upon the authority of that decision, where a manied woman chooses to 
retain her maiden or birth name, does not adopt her husband's surname, and in fact uses 
and is known by her maiden name, the law does not operate to change her original 
surname to that of her husband and her "true" name for purposes of voter registration 
in those circumstances would be unchanged by the change in her marital status. 

As recognized by the court in the Davis case, supra, "it is the general custom for a 
woman to change her name upon marriage to that of her husband." Such custom is so 
well recognized and deeply ingrained ill our custom and tradition in Florida that I am of 
the opinion, until otherwise determined by the courts or the enactment of appropriate 
controlling legislation, that when a woman follows the existing gener~I,1 custom Hnd 
tradition and upon marriage adopts and thereafter is known by her husband's surname, 
his surname liecomes ana is her "true" surname for purposes of original voter 
registration. 

076-67-March 24, 1976 

TORTS 

FIREFIGHTER NOT LIABLE FOR DAMAGE TO PERSONAL 
{, PROPERTY CAUSED WHILE ATTEMPTING TO EXTINGUISH FIRE 

To: Philip F. Ashier, Stale Treasurer and Fire Afarshal. Tallahassee 

Prepared by.' Gerald L. Knight. Assistant Attorney General 

QUESTION: 

Is a firefighter, either paid or volunteer, personally liable in tort for 
damage to, 01' destruction of, private property (doors, windows, furniture, 
etc.) intentionally caused by him during the course of his attempts to 
contain and extinguish a fire? 

SUMMARY: 

Under the privilege of public necessity, a firefighter is not personally 
liable for damage to, 01' destruction of, private property intentionally 
caused by him during his attempts to contain and extinguish a fire, 
provided that such damage 01' destruction is, or the affected firefighter 
reasonably believes it to be, necessary in order to prevent or mitigate the 
public injury which might otherwise result. 

A consideration of the circumstances in which a public entity (state, county, 
municipality, or special district) would be liable to indemnify the person whose property 
has been damas-ed 01' destroyed by a firefighter employed by that entity is outside the 
scope of this opmion. Cf, State Plant Board v. Smith, 110 So.2d 401 (Fla. 1959); Anno., 14 
A.L.R.2d 73 (1950); also cf. City of Miami v. Simpson, 172 So,2d 435 (Fla. 1965); City of 
Miami v. Albro, 120 So.2d 23, 26 (3 D.C.A. Fla., 1960), holding that, when exercising its 
police power for the protection of the public, a municipality is not liable in damagee for 
every mistake of judgment made by its officers; s. 768.28, F. S .• and AGO 076-41. 

According to Restatement (Second) of Torts s. 196 (1965), 

One is privileged to enter land in the possession of another if it is. 01' if the 
actor reasonably believes it to be, necessary for the purpose of averting public 
disaster. 

This public necessity privilege to enter land in the possession of another-which may be 
exercised in order to prevent or mitigate the effects of an impending disaster such as a 
conflagration, flood, earthquake, or pestilence-carries with it the privilege to tear down 
01' destroy buildings and to perform other acts reasonably necessary to effectuate the 
purpose for which the privilege exists. Restatement, supra, comment fat 354; see also 
Restatement, supra, s. 262, stating a similar public necessity privilege for acts which 
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would otherwise be a trespass to a chattel or conversion. Moreover, this public necessity 
privilege is not confined to an official representative of the public but is equally applicable 
to afford an effective defense to a private citizen so long as he acts for the purpose of the 
protection of the public against impending disaster. Restatement, supra, comment b at 
494. However, the privilege must be exercised in a reasonable manner, and the actor 
must use reasonable care to avoid doing unnecessary harm to persons or things. 
Restatement, supra, comment e at 354. See generally 75 Am. Jur.2d Trespass s. 42; and 
Bowditch v. Boston, 101 U.S. 16, 18 (1879); cf. City of Miami v. Simpson, su.pra, at 438, 
stating that the standard of care imposed upon municipal police officers and other city 
employees should give due regard to the type of duty which is required to be performed 
in the public interest. 

Applying the foregoing rule to the instant situation, it would appeal' that a firefighter 
will not be held personally liable in tort for damage to, or destruction of, private property 
intentionally caused by him during the course of his attempts to contain and extinguish 
a fire, provided that such damage or destruction is necessary, or reasonably appears to 
be necessary, in order to prevent or mitigate the public injury which might otherwise 
result. 

076-68-March 24, 1976 

PAROLE AND PROBATION COMMISSION 

DUTIES UPON SUPREME COURT RESOLUTION BETWEEN 
STATUTE AND RULE ON CONSECUTIVE VERSUS 

CONCURRENT SENTENCING 

To: Ray E. Howard, Chairman, Florida Parole and Probation Commission, Tallahassee 

Prepared by: Wallace E. Allbritton, Assistant Attorney General 

QUESTIONS: 

1. Should the Florida Parole and Probation Commission issue 
amended orders of revocation in all cases where the original order 
specified the revocation to be effective at some future date? 

2. Should the commission, in the setting of a parole expiration date, be 
concerned with the sentence structure of inmates serving sentences 
where the trial court was silent as to the cor <;:urrency or consecutiveness 
of the sentences? 

3. If question 2 is answered in the affirmative, in what way should the 
commission treat such sentences if the Department of Offender 
Rehabilitation has not reflected a sentence structure consistent with s. 
921.16, F. S.? 

4. Should the Benyard resolution of the conflict between s. 921.16, 
F. S., and Rule 3.722, Florida Rules of Criminal Procedure, be given 
retroactive application? 

SUMMARY: 

In the. light of Benyard v. Wainwright, 322 So.2d 473 (Fla. 1975), giving 
retroactive application to Brumit v. Wainwright, 290 So.2d 39 (Fla. 1974), 
the Florida Parole and Probation Commission should issue amended 
orders of revocation in all cases where the original order specified the 
revocation to be effective at some future date. The commission should not 
be concerned with the sentence structure of inmates serving sentences 
where the trial court was silent as to the concurrency or consecutiveness 
of the sentences. The decision in Benyard v. Wainwright, supl·a, 
invalidating Rule 3.722, CrPR, should not be viewed by the commission 
as having retroactive application in its determination of parole 
expiration dates. 
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STATEMENT OF FACTS: 

The questions you present are properly brought into focus by the conflict between s. 
921.16, F'. S. 1973, and Rule 3.722, Florida Rules of Criminal Procedure, adopted 
Februal'Y I, 1973. Thif; conflict was resolved by the Florida Supreme Court in Benyard 
v. Wainwright, 322 So.2d 473 (Fla. 1975), as follows: 

We recognize direct conflict exists between Rule of Criminal Procedure 3.722, 
adopted February I, 1973, and Section 921.16, Florida Statutes (1973). Our Rule 
of Criminal Procedure 3.722 directs that sentences aI'S concurrent unless 
affirmatively designated as consecutive by the sentencing court. In our opinion, 
the statute must prevail over our rule because the subject is substantive law. 

AS TO QUESTION 1: 

This question is answered in the affirmative. In the light of Benyard v. Wainwright, 
322 So.2d 473 (Fla. 1975), giving retroactive application to Brumit v. Wainwright, 290 
So.2d 39 (Fla. 1974), you should issue amended orders of revocation in all cases where 
the original order specified the revocation to be effective at some future date. This will 
aid the Department of Offender Rehabilitation in determining that no inmate has been 
denied propel' credit for each day spent in jail subsequent to his initial conviction and 
sentence. 

It is appreciated that the volume of such amended or corrected orders could be 
enormous. By way of suggestion, it would seem both propel' and practical for the 
commission to amend or correct its revocation orders in a manner similar to the method 
used in the granting of a parole. In that instance, while the commission enters an order 
bearing a majority of signatures, the order simply requires the director to issue a 
certificate of parole in keeping with the terms of the order. I see no reason why the 
commission should not consider a similar procedure for the issuance of its amended or 
corrected orders of revocation. 

AS TO QUESTION 2: 

This question is answered in the negative. This is so because to do otherwise would 
assume a retroactive application of the Benyard resolution of the conflict between s. 
921.16, F. S., and Rule 3.722, Florida Rules of Criminal Procedure. In my opinion, to do 
so at this time would be unwarranted. 

AS TO QUESTION 3: 

Since question 2 was answered in the negative, this question does not require an 
answer. 

AS TO QUESTION 4: 

This question is answered in the negative. Generally speaking, changes in the law, 
whether substantive or procedural, usually may be accorded prospective application only. 
This would be particularly true in a criminal case when the retroactive effect of a 
decision would cause a defendant to lose a vested right previously lawfully acquired. 
Application of McNeer, 343 P.2d 304 (Cal. App. 3 1959); and State v. Longino, 67 So. 902 
(MISS. 1915). 

While I am aware of legal precedents holding that the constitutional prohibition 
against ex post facto laws is directed against legislative action only and does not reach 
erroneous 01' inconsistent decisions by courts, Frank v. Mangrum, 237 U.S. 309, 344 
(1915), I cannot escape the conclusion that to give Ben,Yard a retroactive application 
would come within the spirit of the constitutional prohibition. This thought is otlttressed 
by the fact that the court said nothing to indicate that its decision should be given 
retroactive application nor was it constitutionally compelled to do so. Wainwright v. 
Stone, 414 U.S. 21 (1973). I consider this to be of controlling importance. 

The decision in Benyard invalidating Rule 3.722, supra, had the effect of breathing new 
life into s. 921.16, supra. In the absence of a clear indication to the contrary, I am 
convinced that the statute should not be given a retroactive application because to do so 
might render it unconstitutional. In rc Seven Barrels of Wine, 83 So. 627 (Fla. 1920). Cf. 
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United St!ltes v. Henson, 486 F.2d 1292 (D.C. Cir. 1973); and United States v. B & H Dist. 
Corp., 375 F. Supp. 136 (D.C. Wis. 1974). It is believed that the court's silence on this point 
is a tacit recognition of the constitutional impediment involved. 

In my opinion, the decisions of the Florida Supreme Court construing statutes and 
rules are as much a part of the law of this state as legislative enactments. Statutory or 
judge-made rules of law are hard facts on which people must rely in making decisions 
and in shaping their conduct, and such circumstances underpin the modern decisions 
recognizing a doctrine of nonretroactivity. Lemon v. Kurtzman, 411 U.S. 192 (1973). 

The definition of an ex post facto law generally accepted in this country is stated in 
Higginbotham v. State, 101 So. 233, 235 (Fla. 192,1), as follows: 

One which, in its operation, makes that criminal which was not so at the time 
the action was performed, or which increnses the punishment, or, in short, 
which in relntiol1 to the offense or its consequences alters the situation of a 
party to his disadvnntage. 

I think it is reasonable to sny that an inmate has an interest in the concurrent 
sentences he is now serving. Thus, to deprive him of this right or interest by making his 
concurrent sentences to I'un consecutively would increase his punishment and 
unmistakably alter the situation to his disadvantage. In this context, I do not use the 
term "right or interest" in a narrow or technical sense but rather as implying a vested 
interest which it is right and equitable that the govel'l1ment should recognize and protect 
and of which the individual could not be deprived arbitrarily without injustice. Board of 
Com'rs of Everglades Drainage Dist. v. Forbes Pioneer Boat Line, 86 So. 199 (Fla. 1920), 
rcucrscd on other grollllds 258 U.S. 338. I cannot believe the court intended that such an 
untoward result flow from its decision in Bcmvard. 

Therefore, in your determination of parole expiration dates, you should not view 
Benyarcfs resolution of the statute-rule conHict as being retroactive. This issue is 
properly one for the court, and you should await its decision rather than assume that 
Benyard is to be applied retroactively, an assumption for which I can find no support in 
the opinion of the court. 

076·69-March 31, 1976 

APPRENTICES 

MAXIMUM RATIO OF APPRENTICES TO JOURNEYMEN 

To: George Grosse. ReprC'sC'lItatil'l', 15th Di.~trict, .Jacllsollville 

Prepared by: Stalf 

QUESTION: 

What is the maximum ratio of apprentices to journeymen which may 
be maintained in an apprenticeship program registered with the Bureau 
of Apprenticeship under Ch. 446, F. S., and rules and regulations 
promulgated thereunder? 

SUMMARY: 

The maximum )',atio of apprentil'es to journeymen is determined by 
Rule 8C·16.05(2)(g), F.A.C., to be one apprentice for every three 
jOll1'neymen, and such rule should be given effect until declared 
otherwise by a court of competent jurisdiction. 

The public policy of the State of Florida has been expressed by the Legislature to 
include providing educiltional opportunities and training for trades and occupations 
which have traditionnlly involved apprenticeship programs. Section '146.011, F. S. To this 
extent, such apprenticeship programs are to be encouraged and are found to serve a valid 
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public purpose as expressed through the enactment of Ch. 446, F. S., as amended by Ch. 
75-287, Laws of FlorIda. 

Section 446.041, F. S., establishes within the Division of Labor of the Department of 
Commerce a Bureau of Apprenticeship which has the duty to supervise all 
apprenticeship programs registered with the bureau by administering laws relating to 
apprenticeship and labor standards and by registering apprenticeship programs which 
meet the standards developed by the Depart.ment of Commerce. Section 446.041(2). The 
bureau also conducts studies to determine training standards for !lpprenticeship 
programs and, based upon those studies, the Department of Commerce establishes 
"uniform apprenticeship standards which shall not be limited to traditional training 
standards 01' traditional apprenticeable occupations." Section 446.041(3). 

Section 446.101. F. S., as amended. deals specifically with ratios of apprentices to 
journeymen, to which your questions refer. on state, county, 01' municipal contracts. In 
adopting and authorizing such ratios. the Legislature expressed its intent to "promote 
the furthertlnce of labor standards necessary to safeguard the welfare of apprentices 01' 
trainees." Section 446.101(1). An "apprentice" is defined to mean H person registered in 
an apprenticeship program registered with the Bureau of Apprenticeship and 
"journeyman" is defined to mean a person working in an apprellticeable ocrupatiol1 who 
has successfully completed a registered apprenticeship program or has demonstrated 
proficiency in all phases of that occupatioll. Section 4(16.101{2)(d) and (h). 

In any state. county, or municipal contrart in excess of $25,000, excl'pt contracts for the 
construction. repair, or maintenance of public roads or highways. the contractor must 
agree, among other things, that "he will hire fol' the performance of the contract a 
number of appt'entices in each occupation which bears to the average number of the 
journeymen in that occupation to be employed in the performance of the contract, the 
ratio of at least 1 apprentice or trainee to every 5 journeymen." Section 446.101(3){a)1., 
F. S, In addition. on·the-job training programs authorized fOl' persons other than 
apprentices under s. 446.091, F. S., shall onlv be established which meet and conform to 
this ratio requirement. Section '146.10H3Haia .. F. S. Thus, a minimum ratio is clearlv 
established calling for at least one apprentice for every five journeymen. Your questioll, 
however. deals with maximum ratios which may have been established. . 

Pursuant to its authority concerning the establishment of training standards for 
apprenticeship programs. discussed above, the Department of Commerce hus adopted 
Rule 8C-16.05(2)(g), FAC. [formedy 8AA-1.05(2l(gl, FAC.], which reads: 

The ratio of apprentices to journeymen (shall be) consistent with propel' 
supervision, training, and continuity of employment or applicable provisions in 
collective bargaining agreements, but in a l'Htio of' not more than one apprentice 
to the employer in each apprenticeable occupation, and (Jill' apprentic(' for each 
three jou I'll eymen. therC(l!t("~ (Emphasis supplied.) 

Thus. while s. 446.101, supra. requires at least one appnmtice for every five 
jou1'lleymen as a minimum ratio, there is no maximum !'atio established by statute. Yet 
as a means of establishing appropriate training standards for apprenticeship programs 
which will pl'ovide for "propel' supervision," the Department of Commerce has 
established a maximum mtlO of one apprentice to every three journeymen by rule. 

It is a well·accepted rule of law that u valid rule 01' regulation of all administrative 
agency has the force and effect of law. McSween v. State Live Stock Sanitary Board, 122 
So. 239 (Fla. 1929). If an administrative I'ule is within the scope and intent of Hll afl'ency's 
authority conferred by statute and is a reasollUble exercise of that agency's dutIes and 
powers. such rule carries the force and effect of a state statute. Florida Livestock Board 
v. Gladden, 76 So.2d 291 (Fla. 1954), 

Nevertheless, in addressing the instant question it should be pointed out that the 
former Secretary of the Department of Commerce directed a similur question to this 
office in August. 1974. priOlO to the revision of Rule 8C-16.05(2Hgl, FAC. !formel'ly 8AA· 
1.05(2)(g), FAC.], in September 197,1. While our research tlt that time mdicated there 
was doubtful statutory authority for the adoption of a rule revision establishing a 
maximum ratio of apprentices to joul'tleymen, the opinioll reCJ.uest Was withdl'Uwn prior 
to the issuance of a formal opinion on this matter. Sec' opimon request number 8355, 
dated August 12, 1974. 

Further. it had been previously stated in AGO 973.189 fhat an administrative agency 
of the state must have specific statutory authorIty 111 Ol'der to promulgate rules and 
regulations. The Florida Supreme Court has held that: 
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Administl'utive authorities are ctcatures of statute and have only such powers 
as the statute confers on them. Theil' powers must be exercised in nccol'dnnce 
wi.th the statute bestowing such powers, and they can act only in the mode 
proscribed by statute. [Edgerton v. Il1tel'nat.ionul Company, rue., 89 80.2(\ 488 
(Fla. 1956).1 

Thus, the fact that there is no specific statuto!'y authorization for the establishment of 
maximum ratios would appear to l'aise serious questions concerning the validitv of Rule 
SG-16.05(2)(g), F.A.C., since it does not app,ear that specific statutory authority exists fat' 
the adoption of such rule. However, untll declared otherwise by a court of competent 
jurisdiction, on the basis of the points noted above and in answer to the instant question, 
Ru1e SC-16.05(2)(g), F.A.C., does estabEsh a maximum mtio of one apprentice for euch 
three .!oul'l1eymen and this rule shou.ld be given effect. 

A definitive response to the othll1' question posl'd in your lettel' will soon be 
forthcoming, following additional research and consideration. 

076.70-Apl'il 5, 1976 

PUBLIC RECORDS 

EXPUNCTIO}! OF CRIMINAL RECORDS IN THE POSSESSIOl'i OF 
STATE ATTORNEYS UPON COUR'!' ORDER 

7'0: Abbott M. Herring, Slate Attorney, Titlisl'ille 

Prepared cy: Sharyn L. Smith, Assistant Attol'lley Gelleral 

QUESTION: 

Does s. 901.33, I", S., which requires expunction of all records related to 
certain arrests 1'01', anti chal'ges, trials, anti dismissals of chUl'ges of, 
certain violations of law 01' ordinance upon order of the court apply to 
records in the custody of state attorneYs? 

SUMMARY: 

Section 901.33, F. S., which l'equil'es the expunction of all records 
related to certain arrests for, and charges, trials, and dismissals of 
charges oi', certain violations of law 01' ordinance upon order of the court 
is applicable to records in the custody of state attorneys, 

Section 901.33, F. S., provides in portinent part: 

If a person who has never previously been convicted of a criminnl offense 01' 
muniCipal ordinance violation is churged with a violation of a municipal 
ordinance or a felony or misdemeanor, but is ncquitted or released without 
being ndjudicated guilty, he may file a motion with the court wherein the 
charge was brought to expunge the record of arrest from the officialrccords of 
the arresting authority . , . The court ,shall issue an order to expunge all 
official records relating to such arrest, indictment 01' information, trial, and 
dismissal 01' discharge ..•. The effect of such order shall be to restore such 
perSOn. in the contemplation of the law, to the stntus he occupied before such 
nl'rest 01' indictmellt 01' informntion. . . , 

In AGO 075·29, I concluded that the provisions of s. 901.33, F. S., clearly mandate and 
require the physicnl destruction ot' ullnihilation of all records suggesting that a person 
who meets the tests of s. 901.33 hns been arrested 01' charged with a criminal offense or 
municipal ordil\l\Uce violation. FUt'thet\ it was stated thllt the retention of evidence or 
statements relating to a person whose recol'ds are to be expunged would not be sufficient 
compliance with an order to expunge even though nIl t'eference to the person in question 
is removed and the pnper and documents are retained in a safe and secure place. That 
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opinion also suggosts that when an order to expunge directs that all records telating to 
a particular persot: in a given designated proceeding are to be expunged, nil such l'ecol'ds 
must bc;> physically destroyed, and if there should be any doubt as to whether certain 
records come within the meaning and intent of the order to expunge, then clarification 
should he requested from the judge who issued the order. Tn" same conclusions are 
equally npplicnble to any records in the custody or possession of tile state attorney in any 
way t'elated to 01' supplied by the arresting authority (and its records) or relating to the 
indictment of a person coming within thl! terms of s. 901.33 01' lllformation made 01' 
issued ugainst s:.tch person 01' the trial of such person and the dismir.sal or dischurge of 
such pen:;onl'l ill the circumstances and on the conditions prescribed in s. 901.33. 

The "records" referred to in s. 901.33, supra, are governed exclusively by the provisions 
of that act and the order of the court irrespective of whether such records are "public 
records" within 01' exempted from Ch. 119, F. S., and, accordingly, the court order issued 
pursuant to s. 901.33 must be obeyed. In effect, s. 901.33 constitutes u statutory exception 
from s. 119.041, F. S., which regulates the destruction of public records. At't'ord: Attorney 
Genel'lll Opinion 075·29. 

Therefore, neither the provisions of eh. 119, F. S., and exemptions therefrom, the 
"work-product" doctrine, nor the so-called "police secrets rule" has anything to do with 
and does not operate ill any way to intercede with, inhibit the operative effect of, 01' bar, 
halt, or interl'upt s. 901.33, F. S., in its legal effect and efficacy. Section 901.3S is a 
legislative grant of jurisdiction to thejudiciarj' and coufers the rights designated therein 
011 certain persons in t,he circumstances llnd subject to the conditions prescribed in s. 
901.33, F. S. Except hlP'lfar as s. 901.33 may itself limit 01' re!ltt'iet, no other limitation 01' 
l'Cstl'ictiOll exists and nothing else may restrain the power of tht,) court to order such 
records expunged- exee'pt, of course, a higher tribunal. 

Your qUestion is, therefore. answered in the affirmative. 

076-71-Apl'il 5, 1976 

COUNTIES 

SERVICES WHICH MUST BE PROVIDED TO STATE ATTORNEYS' 
AND PUBLIC DEFENDERS' OFFICES 

To: Ralph W. White, Clerk, i!r[o1!/,oe COlln~v Commission. Key West 

Prepared by: Stalf 

QUESTIONS: 

1. Is AGO 073·329, which ruled that a county is not required to pal for 
long distance calls and monthly service charges incurred by the public 
defender in the operation of his office, equally applicable to the state 
attorney's offi('e? 

2. Are transportation services of the state attorney's and public 
defender'S office to be paid for by the county? 

SUMMARY: 

Under ss. 27.34 and 27.54, F. S., Ch. 75·280, Laws of Flol'ida, and a recent 
judicial decision, counties are statutorily responsible for providing all 
"telephone services" to the state attorneys and public defenders. Any 
"operating capital outlay items" presently being provided by a county to 
a state attorney or public defender should continue to be provided by the 
county. Under ss. 27.34 and 27.54 and Ch. 75·280, state funds should be 
used to pay all costs of transportation services for the state attorney and 
public defender of Monroe County except for those "centralized county 
services" provided in fiscal year 1973·1974 by the county to all units of 
county government for which the costs of the services were not prorated. 
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AS TO QUESTION 1; 

In AGO 073-329, I was called upon to determine what W,iS contemplated by the use of 
the phrase "telephone services" as used in s. 27,54, F, S, The statute unequivocally states 
that the county shall not appropriate or contribute to the "operation" of the public 
defender's office, Section 27.54(2). Another provision, however, states that the county 
shall provide the public defender with, among other things, "telephone services." Section 
27.54(3)_ (Substantially identical provisions are ,~ontaiMd in s. 27.34, relating to state 
attorneys.) As the meaning of the phrase was in do,;\)t dne to the apparent inconsistency, 
I examined the legislative comments in the letter of intent appended to appropriations 
for the several public defenders and state at'orneys in the 1973 General Appropriations 
Act, Ch. 73-335, Laws of Florida. While the $tatement of intent appended to the 1973 act 
could not, of course, be given effect in the face of clear and unambiguous language in a 
statute to the contrary, it was proper to consider it in resolvinp: the ambiguities in the 
act as finally adopted. Attorney General Opinion 075-257. liccord: Attorney General 
Opinion 073-330A, in which ambiguities in the 1973 county officers' salary act were 
resolved "in accordance with the legislative intent as shown by the legislative debates 
and reports," The statement of intent clarified the nonoperational services that may be 
provided by the county to public defenders und state attorneys under ss. 27,34(2) and 
27.54(3); and 1 ruled in AGO 073-329 that: 

The cost of long distance calls and the monthly service charge for telephone 
service would appear to be "operation" costs that are not properly chargeable 
to the county. Thus, pending legislative or judicial clarification, only the 
installation custs of telephone service-or the cost of connecting with a Central 
PBX system-should be paid by the county. 

The lef:,rislative intent in this respect, as interpreted in AGO 073-329, was, in fact, 
confirmed lw the 1974 and 1975 General Appropriations Acts, Chs. 74-300 und 75-280, 
Laws of Florid;!. A proviso incorporated in each of these acts following the line item 
appropriations for state attot'tleys and public defenders reads as follows: 

Provided, however, office space, and related expenses for custodial sel .ces and 
utilities shall cotltinue to be provided by the counties as prescribed by section 
27.34(2), (27.54(3)J F. S. Any operating capital outlay items now provided by 
county to the state attorneys (and public defenders] shall continue to be 
provided. Notwithstanding section 27.34(2), (27.54(3)] F, S., only centralized 
COllllty sC'l'l'ices as prot'ided in FY 73-74 to all units of' cOllnty governments for 
whidl cost of sel'pices are not prorated may be continued. (Emphasis supplied.) 

It has long been settled that "reasonable and related conditions upon the same subject 
may be plu,.·.:i upon expenditures in an appropriation bill." Department of 
Administration v. Horne, 269 So.2d 659, 661 (Fla. 1972). While the proviso in question 
speaks in terms of the expenditure of county funds, it operates in practical effect as a 
qualification of, or a limitation upon, the use of state funds which the Legislature in its 
wisdom and sole discretion (subject, of COUlse, to any constitutional restrictions or 
mandates) may deem expedient. See State ex rei, King v. Lee, 153 So. 859 (Fla. 1935). 
And, as in the case of any other law, it is presumptively valid, Evans v. Hillsborough 
County, 186 So. 193 (Fla. 1938); cf. Village of North Palm Beach v. Mason, 167 So.2d 721 
(Fla. 1964). 

While the term "service" would include the providing of telephone service, see State v. 
Southern Telephone & Construction Co., 61 So. 506 (Fla. 1913), plainly,long distance calls 
and monthly telephone service charges incurred by a state attorney or public defender 
are not "centralized county services" provided to all units of county government for 
which cost of services are not prorated, A county service is one provided by the county. 
"Centralize" means "to bring under one control, esp. in government." The Random 
HOllse Dictionary of the English Language (unabridged 1973). In AGO 073-329 I 
cOt1duded that a "centralized county service" would include telephone service that was 
uuder the control of and provided by the county and would not include long distance calls 
and monthly telephone service charges incurred by the state attorney and public 
d(>/,pndel' in the day-to-day operation of their offices. 

;:;ections 27,34 and 27.54, supra, have not been amended since AGO 073-329 was 
rendered. The interpretation made therein of s. 27.54 (which is equally applicable to the 
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supplying of telephone services to a state attorney under identical provisions oi law) WaS 
rejected in Schwarz v. Glucker, No. 73-607-CA, 19th Jud. Cir., rendered January 9, 1974. 
One of the questions before that court was what was contemplated by the term 
"telephone services" as used in s. 27.54(3). (This was substantially the same question 
which I answered in AGO 073-329, discussed above.) The court concluded that the 
financial obligation was statutorily placed upon the county: 

1. The Defendant counties must pay all bills for office space, utilities, 
telephone services, and custodial services for the offices of the Public Defender, 
which bills have accrued since July I. 1973, and current bills as they shall 
continue to become due within the amounts previously budgeted. If no funds 
have been budgeted, a budget therefore shull be established from other funds 
available for this purpose, until such time as said items and services are 
provided by the said Defendant counties to the Public Defender in kind. 

2. The telephone services mentioned in the above paragraph shnll include 
all costs of telephone service, installation, monthly charges and long distance 
telephone calls. 

Thus, until judicially or legislatively declared otherwise, I am compelled to adhere to 
this judicial decision requiring counties to pay for all telephone services of the public 
defenders and state attorneys. 

AS 'ro QUESTION 2: 

It should be noted at the outset that s. 27.54(3). F. S., does not authorize or require the 
providing of transportation services to the public defenders. The maxim expressio Ilnius 
est exclusio alterills is applicable and would limit the services that shall be pro',jded by 
the county to the public defender to those services specifically mentioned. TIm!>.. this 
opinion is limited to the providing of such services to state attorneys under s. 27.34(2), 
supra. 

In ordinary usage, the term "services" has a rather broad und general meaning. 
Skrivanick v. Davis, 186 P.2d364 (1974). In that broad sense, it means any act performed 
for the benefit of another under some arrangement or agreement whereby such act WIlS 
to be performed. New Jersey Assoc. of Ind. Ins. Agents v. Hospital Service Plan of New 
Jersey, 320 A.2d 504 (1974). The more limited definition of "services" applicable here is 
"the supplying or a supplier of public communication and transportation: telephone 
service, bus service." (Emphasis supplied.) The Random HOllse Dit'tionary of the English 
Langllage (unabridged 1973). Thus, the term "service" includes transportation services. 
As it relates to the state attorney, he should continue to be provided with any 
"centralized county transportation service" that was provided in fiscal year 1973-1974 to 
all units of county government for which cost of services was not prorated. Apparently, 
according to your letter, the state attorney was not pl'ClVided with any transportation 
services by the county in the fiscal year 1973-1974; thus, transportation expenses of the 
state attorney's office should be included in his annual budget of estimated operational 
expense submitted to the state Department of Administration in accordance with s. 
27.33(1), F. S., except for any "operating capital outlay items" now provided by the 
county to the state attorney or public defender. Accord: Attorney General Opinions 074-
74 and 073-458. 

076·72-Apl'i1 5, 1976 

COUNTIES 

STATE ATTORNEYS' AND PUBLIC DEFENDERS' COSTS AND 
EXPENSES WHICH MUST BE PAID BY A COUNTY 

To: D. O. Oxley. Clerk. Circuit Court, Fernandina Beach 

Prepared by: Staff 
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QUESTIONS: 

1. Should a county pay for monthly telephone service and long 
distance charges for the benefit of the state attorney and public 
defender? 

2. Should a county pay court reporter charges for the purpose of 
sworn statements of various prospective witnesses prior to or after 
information or indictment has oeen filed? 

3. Should a county pay for various forms such as affidavits used in line 
with the input of the state attc1'Iley and public defender? 

SUMMARY: 

Pursuant to ss. 27.34(2) and 27.54(3), F. S., the county shall J?rovide the 
state attorney and public defender with all telephone serVices, which 
shall include the costs of installation, monthly charges, and long distance 
calls. 

When a defendant is discharged or adjudged insolvent pursuant to ss. 
939.06, 939.07, and 939.15, F. S., the county should pay all costs of 
prosecution, including preindictment, preinformation, and deposition 
costs, when it is determined by the court that such served a "useful 
purpose." 

AS TO QUESTION 1: 

In AGO 073·329, this office ruled that "pending legislative 01' judicial clarification ont' 
the installation costs of telephone service-or the cost of connecting with a central PBX 
system-should be paid by the county." As discussed in AGO 076·71 judicial clarification 
was forthcoming. In Schwarz v. Glucker, No. 73·607·CA, 19th Jud. Cir., rendered January 
9, 1974, the circuit court ruled that "telephone services," as contemplated in 5S. 27.34(2) 
and 27.54(3), F. S., "shall include all costs of telephone service, installation, monthly 
charges and long distance telephone calls." As concluded in AGO 076·71: 

Thus, until judicially 01' legislatively declared otherwise, I am compelled to 
adhere to this judicial decision requiring counties to pay for all telephone 
services of the public defenders and state attorneys. 

Your first question is answered in the affirmative. 

AS TO QUESTION 2: 

This office has previously ruled that pursuant to ss. 939.07 and 939.15, F. S., the county 
was only responsible for the expenses incurred after the filing of an information or 
finding of an indictment. See AGO's 075·297, 075·271, 074·301, 072·39, 071·26, and 058·313. 
Similarly, this office ruled in AGO 075·271 that the expense of obtaining a copy of a 
deposition of a state witness taken by the defendant is not a proper court cost unless 
actually introduced into evidence. An identical determination was made with regard to 
the cost of discover>, by the state attorney pursuant to Rule 3.220, Fla. CrPR. To the 
extent of any conflict, the above opinions are modified 01' overruled as hereinbelow 
provided. 

Pursuant to s. 939.15, F. S., when a defendant is adjudged insolvent 01' discharged; thc 
costs allowed bX law shall be paid by the county where the crime was committed. In 1975 
the First and Second District Courts of Appeal adopted the "useful purpose" test in 
determining what costs are properly taxable costs in criminal actions. Powell v. State, 314 
So.2d 789 (2 D.C.A. Fla., 1975); Dmauer v. State, 317 So.2d 792 (1 D.C.A. Fla., 1975). The 
useful purpose test had been in effect for a number of years in regard to civil costs. See 
Lockwood v. Test, 160 So.2d 142 (2 D.C.A. Fla., 1964); Buyer Finance Corp. v. Oliveros, 
196 So.2d 451 (3 D.C.A. Fla., 1967)j and Miller Yacht Sales, Inc. v. Scott, 311 So.2d 762 (4 
D.C.A. Fla., 1975). 

The rationale for the adoption of the "useful purpose" test was clearly stated in Miller 
Yacht Sales, Inc. v. Scott, supra: 

No lawyer worth his salt proceeds to trial today without determining in 
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advance the strength and weakness of his adversary's case via the discovery 
process. Because the taking of depositions can be of utmost importance, the test 
for recovering the cost of such taking should not be whether the depositions are 
offered into evidence or are used extensively in impeachment of witnesses; 
rather the test should be ... whether the taking of the depositions in question 
served a useful purpose. This test will foster the reasonable and judicious use 
of the discovery process by denying an allowance of costs for excessive use of 
that process. 

The determination as to what constitutes a "useful purpose" is solely within the 
discretion of the trial judge. Lockwood v. Test, supra; Miller Yacht Sales, Inc. v. Scott, 
supra; cf Powell v. State, supra. 

Therefore, when a defendant is discharged or adjudged insolvent, the county should 
pay all costs of prosecution, including preindictment, preinformation, and deposition costs 
when it is determined by the court that such served a "useful purpose." 

This opinion should not be construed to require the county to pay the expenses of an 
investigation when no indictment or information is subsequently issued. 

Your second question is answered accordingly, and the reasoning and conclusion are 
equally applicable to various forms used by the state attorney and public defender; 
therefore, your third question is answered accordingly. 

076·73-April 6, 1976 

LEGISLATURE 

CREATION OF SPECIAL FIRE PROTECTION AND AMBULANCE 
SERVICE DISTRICT NOT PROHIBITED 

To: Jon C. Thomas, Senator, 30th District, Fort Lauderdale 

Prepared bJ:: Michael M Parrish, Assistant Attol'lley General 

QUESTION: 

Can the Florida Legislature, by a special act, create a special district to 
provide fire protection and ancillary emergency services, such as 
ambulance service, to serve a populated but unincorporated area of a 
non charter county in view of s. 163.633, F. S.? 

SUMMARY: 

Section 163.633, F. S., does not prohibit the enactment of a special act 
creating a special district to provide fire protection and ancillary 
emergency services, such as ambulance services, to serve a populated but 
unincorporated area of a non charter county. 

Section 163.633, F. S., provides: 

Pursuant to s. 11(a)(21), Art. III, of the State Constitution, the Legislature 
hereby prohibits special laws pertaining to the future creation of independent 
special districts for any of the purposes set forth in this act. 

The cited provision of the State Constitution prohibits the enactment of special laws or 
general laws of local application pertaining to "any subject when prohibited by general 
law passed by a three-fifths vote of the membership of each house." Chapter 75-204, Laws 
of Florida, which created s. 163.633, F. S., passed both houses of the Legislature by such 
three-fifths margin and, thUS, by operation of s. l1(a)(21), Art. III of our State 
Constitution, there presently exists a prohii:Jition against the enactment of a special law 
"pertaining to the future creation of independent special districts for any of the pll1poses 
set forth in this act." (Emphasis supplied.) 
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AI:! vou will note upon examinution of the language italicized above, the prohibition 
does riot encompaflS the creation of all indept'ndent :>pecial districts, but only the creation 
of thOHl' which art' ;01' "the purposes set forth in this act." Section 2, eh. 75·204, Laws of 
Florida. Such purposes are found at s. 163.60311), F. S. which states, in pertinent purt: 

(1l This act shall constitute the sole authorization for the future 
establishment of indeptmdent special districts hat'ing the power to prodde the 
capital improt'elllellis for S('1/'C'r, road. water marwgelllC'nt and supplr. solid 
waste. and crosion ('olltrol systrms alld communi!.}' fC/cilitics (or dC'l'eZop'incnt of 
lands, except for independent special districts and municipal service taxing and 
benefit units established pursuant to chapters 125, 153, 16:3, and 298 and s. 1, 
Art. VIII of the State Constitution .... (Emphasis supplied.) 

Also sec the definitions at subsections (11), f12), and (13) of s. 163.604, F. S. It is clear 
from the foregoing that the purpost1s for which indt·pendent special districts may be 
established under Part V of eh. 163, F. S., do not include the providing of fire protection 
and/or ambulance service. Thus, s. 163.633 does not prohibit the enactment of a special 
act to create a special district for the purpose of providing fire protection and ancillary 
emergen':y services, such as ambulance service, to serve II populated but unincorporated 
area of r. l1onchartcl' county. It should be noted, parentlwtically, that llny special district 
rl'eatt'Cl by special law must have the tax millage authorized by that law approved by 
vote of the electors /lUl'fllHlnt to s. 9(b), Art. VII of our State Constitution. 

070-74-Apl'iJ 6, 1976 

ELECTIONS 

VOTER ~OT PROHIBITED FRO:VI WEARING CA:VIPAIGN BlJ'ITON 
WHEN GOING TO POLL TO VOTE 

To: delhI! R. Culbreath. Repr('sentatit'£', 86th District, Tallahass('e 

Prepared by: Jlic/zcwl .\1. Parrish, Assistant Attorney Gcneral 

QUESTION: 

Does s. 104.36, F. 8., prohibit an elector from wearing a political 
('ampaign button when he goes to the polls to vote? 

SUMMARY: 

Section 104.36, F. S., does not prohibit an elector from wearing a 
political ('ampaign button when he goes to the polls to vote. 

The pertinent portion of the statute about which you inquire reads: 

On the day of any election it shall be unlawful for any person to distribute 
uny political pamphlets, cards oj' literature of any kind, 01' solicit votes, or 
apP!,onch any elector in an attempt to solicit votes within 100 yards of any 
pollmg place. 

r recently l10ted in AGO 076··14 that s. 104.36, F. S., prohibits only three specific 
activitit·~ withh the lOO-yard zone; namel}': "[TJhe solicitation of I'otes, the attempted 
solicitation of /'otl'S, and till' distl'ibutioll of 'any political pamphlets, cards or literature 
of any kind: .. And in AGO 073·377, r stated: 

Section lOcI.aB, F. S .• i!l Ii penal or criminalluw and as stich it is to be strictlv 
construed. The only specified prohibited activities within 100 yards of any 
polling plaet> are t'he distribution of political pamphlets, cards, or political 
literatul'(, of any kind and the solicitation of votes or attempts to solicit votes. 
From the languagl' used in s. 104.36, it is impossible for anyone to consider that 
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the legislature intended to imply that Hny other activity within the 100 vHrd 
area should olso be prohibited. • - , 

Except fol' the specifically enumerated activities, all otlwl' implied activities 
are excluded under the legal doctrine expressio lwius est exrlusio alt('rius, and 
it would be impossible to opply the provisions of s. 104.36, supra, against un 
individuul participating in activities not otherwise prohibited within 300 feet of 
a polling place, but beyond 15 feet therefrom. 

The act of an elector goin« to and ii'om a polling place while wearing a campaign 
button is clearly not a distrlbution of "any political pamphlets, cards or literature." 
Accordingly, such conduct is prohibited by s. 104.36, F. S., only if it constitutes a 
solicitation of votes or an ottempt to solicit votes. I am not H\vore of any reported 
decisions of the courts constl'uit'lt s. 104.36, nor has the question you pose been previously 
ruled upon by this office. However, the plain meaning of the word "solicit" involves 
something more than the mere communication of an idea addressed to the public at 
large. Black's Law Dictionary (Rev. 4th Ed.) defines the word as follows, at p. 1564: 

To appeal for something; to apply to for obtaining something; to ask 
ea1'l1estly; to ask for the purpose of receiving; to endeavor to obtain bv asking 
01' pleoding; to entreot, implore, or importune; to make petition to; to pleod for, 
to try to obtoin; and though the word implies a serious request, it requires no 
particular degree of importunity, entreoty, imploration, or supplication. People 
v. Phillips, 70 Col.App.2d 449, 160 P.2d 872, 874. To tempt 0 person; to lure on, 
especially into evil. People v. Rice, 383 Ill. 584, 50 N.E.2d 711, 713. To awake 01' 
excite to oction, or to invite. In Re Winthrop, 135 Wash. 135, 237 P. 3, 4; Briody 
v. De Kimpe, 91 N.J. Law, 206, 102 A.688, 689. The term implies personal 
petition and importllnity addressed to a particular indil'idual to do some 
particular thing. Golden & Co. v. Justice's Court of Woodland Tp., Yolo County, 
23 Cal.App. 778, 140 P. 49, 58. (Emphasis supplied.) 

Also see cases collected ot 39 Words and Phl'Oses, pp. 614-617. And it is a well-settled rule 
of stotutory construction that "[wlords of common usage, when used in a statute, should 
be construed in their plain and ordinary signification." Gasson v. Gay, 49 So.2d 525 (Fla. 
1950). Applying that rule to the statutory language in question, I am of the view that s. 
104.36 does not prohibit on elector from wearing a political compaign button when he or 
she goes to 0 polling place to vote. 

Your question is onswered in the negative. 

076-75-April 6, 1976 

FIREFIGHTERS 

DEFINITION OF REGULAR OR PERMANENT FIREFIGHTER; 
EFFECT OF PROBATIONARY STATUS 

To: Philip F. AshIer, State Treasllrer and Fire Marshal, Tallahassee 

Prepared by: Barry Silbe,~ Assistant Attol'l!ey General 

QUESTIONS: 

1. Who is considered a regular or permanent firefighter as 
contemplated in s. 633.35, F. S.? 

2. Is a firefighter on probation considered to be a regular or 
permanent firefighter? 

SUMMARY: 

Section 633.35(2), F. S., delegates to the various employing agencies the 
authority to define, for their purposes, what shall constitute a "regular or 
permanent firefighter," but no individual shall be employed as a regular, 
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permanent, or full-time professional firefighter by an employin~ agency 
without first having received a certificate evidencing satIsfactory 
compliance with the training program established by the Division of 
State Fire Marshal of the Department of Insurance, and nothing within 
ss. 633.30-633.49, F. S., is intended to require employing agencies to hire a 
firefighter possessing a certificate of compliance from the division until 
such time as that individual shall satisfy any duly established standards 
or qualifications of the employing agency which exceed those established 
by the division. Those firefighters possessing a certificate of compliance 
from the division and who are hired by an employing agency, but by 
reason of civil service, merit, or career service laws, regulations, or rules 
are placed on probationary status for a fixed period of time are 
considered "regular or permanent firefighters" within the provisions of s. 
633.35(2) and/or "full-time professional firefighters" within the Rrovisions 
9f s. 633.30(1), while "recruits," "recruit trainees," and 'firefighter 
recruits" are not considered "regular or permanent firefighters" or "full
time professional firefighters" within the contemplation of s. 633.35(2). 

Section 633.35, F. S., directs the Division of State Fire Marshal of the Department of 
Insurance (hereinafter division) to establish a firefighter training program to be 
administered by various approved agencies and institutions. The statute further directs 
that "[n]o person shall be employed as a regular 01' permanent firefighter as defined by 
the employing agency until he has obtained such certificate of compliance" evidencing 
that he has satisfactorily complied with the training program established by the division. 
Section 633.35(2), F. S. 

For the purposes of the firefighting training program prescribed by s. 633.35(1), F. S., 
a "firefighter" is defined in s. 633.30(1), F. S., as 

... any person initially employed as a full-time professional firefighter by any 
employing agency, as defined herein, whose primary responsibility is the 
prevention and extinguishment of fires, the protection of life and property, and 
the enforcement of municipal, county, and state fire prevention codes, as well 
as any law pertaining to the prevention and control of fires. 

The employing agency, under the provisions of s. 633.30(2), F. S., is defined as "any 
municipality or county, the state, or any political subdivision of the state, including 
authorities and special districts. employing firefighters as defined in subsection (1)." 

The division is charged with the responsibility of establishing uniform minimum 
standards for the employment and training of firefighters throughout the state, s. 
633,45(1)(a), F. S., and establishing minimum curriculum requirements for schools 
operated by or for any employing agency for the specific purpose of training firefighter
recruits or firefighters, s. 633,45(1)(b), F. S. In conjunction with these duties, the division 
is authorized, subject to the availability of funds, to reimburse the various employing 
agencies in an amount equivalent to 50 percent of the salary, if any, and allowable living 
expenses of recruit trainees while in attendance at approved training programs. Section 
633.36, F. S. Additionally, the employing agencies are authorized to pay all or part of the 
costs of tuition of trainees in attendance at approved training programs. Section 633.37, 
F. S. 

By the provisions cOutained in s. 633.35(2), F. S., the various employing agencies are 
delegated the authority to define, for their purposes, what shall constitute a regular or 
permanent firefighter. However, the firefighter cannot be employed as a "regular or 
permanent firefighter," however defined by the employing agency, until he has received 
the division's certificate of compliance provided for in subsections (1) and (2) of s. 633.35, 
F. S. The definition of a "firefighter" provided in s. 633.030(1), F. S., is, by operation of 
the statute, a guideline defining those firefighters, otherwise defined by their employing 
agencies, who are subject to the training program provisions of s. 633.35, F. S., as a 
condition to their employment as regular or permanent firefighters by an employing 
agency. 

The authority of the division extends to the establishment of uniform minimum 
standards for the employment and training of firefighters, the establishment of minimum 
curriculum requirements for schools operated by or for any employing agency for the 
specific purpose of training firefighter recruits or firefighters, the approval of institutions 
and facilities for school operation by or for any employing agency for the specific purpose 
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of training firefighters and firefighter recruits, and the issuance of certificates of 
competency to persons who, by reason of experience and completion of basic inservice 
training, advanced education, or specialized training, are especially qualified for 
particular aspects or classes of firefighter duties. Section 633.45(1)(a), (b), (c), and (d). F. S. 
Once the division has issued its certificate of compliance to a firefighter or firefighter 
recruit. as provided in s. 633.35(1) and (2), F. S .• its authority over the individual is 
relinquished, notwithstanding any further conditions or regulations that the various 
employing agencies may incorporate into their definition of a "regular or permanent 
firefighter." The employing agency mayor may not have more stringent qualifications 
and standards for hiring and training than the minimum standards and qualifications 
established by the division, s. 633.42, F. S., and the employing agency is not compelled 
to hire an individual solely on the basis of his having completed the division's training 
program and received its certificate of compliance. But, if the employing agency initially 
hires an individual "as a full-time professional firefighter," s. G33.30(1}, F. S., or "as a 
regular or permanent firefighter as defined by the employing agency," s. 633.35(2), then 
such a "hired" individual must possess a certificate of compliance from the division. 

If an individual who possesses a certificate of compliance issued by the division is hired 
by an employing agency, and if, by reason of city or county or state civil service laws or 
rules or merit or career service laws or rules, such individual is on probationary status 
for some fixed period of time but is hired as a (probationary) regular or permanent 
firefighter or as a full-time professional firefighter, he is, nonetheless, a regular and 
permanent firefighter within the intent embodied in s. 633.35, F. S., andlor a full-time 
professional firefighter within the intent embodied in s. 633.30(1), F. S. However, those 
individuals designated and considered to be "recruit trainees," s. 633.36, F. S., "trainees," 
s. 633.37, F. S., "firefighter recruits," s. 633.45(1)(b), F. S., or those individuals 
undergoing additional training to comply with an employing agency's qualifications and 
standards exceeding those established by the division, s. 633.42, F. S., do not come within 
the scope of the definitions of "regular or permanent firefighter(s)" as contemplated by s. 
633.35(2) or "full-time professional firefighter(s)" as contemplated by s. 633.30(1), as these 
individuals have yet to satisfactorily complete the training program and receive a 
certificate of compliance from the division, which is clearlY a prerequisite to employment 
as a regular or permanent firefighter or full-time professional firefighter by any 
employing agency as defined in s. 633.30(2), F. S. 

From the foregoing provisions it is clear that the legislative intent embodied within the 
enactment of eh. 75·151, Laws of Florida, ss. 633.30-633.49, F. S., is to require that the 
division establish uniform minimum standards for the employment and training of 
firefighters as defined in s. 633.30(1) and that no firefighter so defined, or otherwise 
defined as a regular or permanent firefighter by the employing agency, shall be initially 
employed as a regular or permanent firefighter or as a full-time professional firefighter 
by any employing agency without first having received a certificate evidencing 
satisfactory compliance with the training program established by the division. While s. 
633.42 authorizes the several employing agencies to establish qualifications and 
standards for hiring, training, Ol' promoting firefighters that exceed those set out itl SS. 
633.30-633.49, the overriding legislative intent found within these sections is that any full
time professional firefighter employed by an employin& agency as defined in s. 633.30(2) 
shall have at least successfully completed the traimng program established by the 
division and have been duly issued the division's certificate of compliance pl'ovided for 
in s. 633.35. However, nothing within these sections is intended to require an employing 
agency to hire a firefighter possessing a certificate of compliance from the division until 
such time as that individual shall satisfy any duly established standards and 
qualifications of the employing agency which exceed those established by the division. 
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PUBLIC PRINTING 

DEFINITION OF "PUBLIC" IN DETERMINING WHICH MAILING 
LISTS MUST BE ANNUALLY PURGED 

To: Ralph D. Turlington, Commissioner of Education. Talla!la~see 

Prepared by: Martin S. Friedman, Assistant Attol'lley General 

QUESTION: 

What is the meaning of the term "public" as used in s. 283.28, F. S., 
which requires state agencies which distribute printed material to the 
public without charge on a periodiC basis to purge their mailing lists 
annually? 

SUMMARY: 

State agencies distributing printed material without charge on a 
periodic basis to entities and persons other than subordinate 01' 
functionally related 01' connected governmental agencies and officials are 
required to purge their mailing lists annually in the manner of, and 
pursuant to, the procedure prescribed in s. 283.28, F. S. 

For the purposes of s. 283.28, F. S., the phrase "to the public" means 
those entities and persons other than subordinate and functionally 
related or connected governmental agencies and officials whose names 
appear on one or more ~ailing lists kept and maintained by a state 
agency and used by it for the purpose of making periodic distributions of 
printed material without charge to such entities and persons. 

Section 283.28, F. S., provides: 

State agencies which distribute printed material to the public without charge 
on a periodic basis shall purge their mailing lists annually. At least annually, 
each agency sha1l1'equire each subscriber to reply affirmatively that he wishes 
to continue receiving such printed material. Any subscriber failing to so reply 
shall have his name purged from the list. 

The Legislature has not defined the term "public" as used in s. 283.28, F. S. 
The term "public" does not have any fixed or definite meaning, but must depend for 

its meaning on the context in which it is used or to which it is applied and must be 
interpreted according to its use and the legislative intent as flleaned from the statute. See 
73 C.J.S. Public,> pp. 274-275, and Askew v. Parker, 312 P.2u 342 (Cal. Ct. App. 1957). 

The preamble of Ch. 75·84, Laws of Florida, creating s. 283.28, F. S., states that the 
basis for this law is the Governor's Management and 'Efficiency Study Commission 
Recommendation NumLer 10 relating to the Department of Agriculture and Consumer 
Services, which recommended that the department should purge mailing lists annually. 
From. my conversation with the Department of Agriculture, it is apparent that the 
mailing lists to which the commission referred were for publications which were mailed 
to private individuals who had requested to be placed on such lists. In construing a 
statute, consideration must be given to its history, the (wi! to be corrected, the intent of 
the Legislature, the subject to be regulated"and the objectives to be obtained. In 
statutory construction, the legislative intent as gleaned from the statute is the polestar 
by which one is guided. Singleton v. Larson, 46 So.2d 186 (Fla. 1959); Garner v. Ward, 
251 So.2d 252 (Fla. 1971); American Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938). 
The preamble is to be considered in construing a statute. 2A Sutherland Stat1ltor", 
COllstruction s. 47.04 (Sands .;::h Ed. 1973). • 

The term "public" and the phrt.'iie "to the public" have been construed by the courts in 
other jurisdictions in varying cont\'xts. In Barkin v. Board of Optometry, 269 C.A.2d 714, 
75 Cal. Rptr. 337 (Ct. App. 1969), a statute prohibited advel'tising to the public for 
discount professional services. The C·;I11't held that the mailing of advertisements only to 

136 

I, 

1 
j 



ANNUAL REPQRTOF THE ATr()RNEY.GE~ERAL .. 076-76 

members of H union und their fHmilies nevel'theles8 was Hd\'crtisitlg to the public. The 
court said that "public" did not melUl Hll the people, 01' most of the people. "but so mallY 
of them as contradistinguishes them from tl r~w." . 

In People v. A.A.A. Dental Laboratories. 47 N.K2d 371 <Ill. 19481, the court held that 
the provisions of the Illinois Dental Practice Art pcrmitting corporHtions to makc dt'ntal 
plates in accordance with impressions taken by a licensed dentist provided surh plat!;'s 
were not offered fol' sale or dt'liYt1ry to tlw public used thc word "public" us meaning 
persons other than those examined and fitted by licensed dentists. 

The court in Iowa State Commerce Commis~ion v. Northerl1 Natural Gas Co. 161 
N.W.2d 111 CIa. 1968i. was called upon to define tht! phrusc "furnishing gas ... to tilt' 
public." The Iowa Supremt' Court dt'fined "to thL' public" ill this ('on text to meun "salt'S 
to sufficient of the public to cJotht' the operation with a public intcrest and does not nlt'(ln 
willingness to sell to each and evcry OIl(> of the public without discrimination." 

Griffith v. New Mexico Public Scrvit'c Commission. 520 P.2d 269 (X.M. 19741, illvo]vt,d 
a subdiviRiol1 developer who provided lot ownt'rs with water services and charged tht'tn 
thpl'pfol'. The court, following the definition of "to the pub1ir" set forth in Iowa Statl~ 
Comnwrce Commission. supra, held that although water was supplied only to lot OWnt'l'R 
of the subdivision. it was furnishing watt'r "to 01' for tlw public." 

In Gary Pickford Co. v. Bagly Bros., Inc .• 86 P.2d 102 CCal. 19;39>. tlw ('ourt l'ult'd that 
olfering securities to a small l1umlwl' of persons at rundom was an om'ring to til!' public. 

There appt'l\rs to bt\ no cltmr-cut point from whit'h to dt,tN'mine that a distl'ibutiol1 of 
pl'intt'd material is "to tilt' public." 

The tt'rm "public" and t'llch distribution of'printpd matoriul mu~t ut' considul'(!d il1light 
of tlIt' statutOl'v context in which such tt'l'm is used and tht, aboY(' dt'tinitions and judidul 
(,(H1strut'tions (if' similar tprms. St'ction 28:3.28, F. S .• does provide at least a modIcum of 
!Rt. idanct' in that it l'equil'(~s "their mailin~ lists" to be purg.'l'd und that "~'m'h sub~cl'ibtH'" 
1)(' l'Pquil'ed by the afft'cted agel1cy to "rt'ply affirmatively that Ill' wish!.!H to continue 
I'l'ceiving" (\ny printed material that he had in fuct ht'en receiving. It would R()Om to 
fullow that thmw Pt'I'SOI1I> on an agency's mailing list to whom printed matedal is being 
or has bel'n distdbuted Ol1 (I pel'iodi(' IJa[;is without charge w{1uld, at least. comp within 
tht' purview of the phl'Use "to the publi('" as used in ;;. 28:i.2S. It should be noted that the 
statute dOt'!4 not purpurt to regulute the distribution of printed matt'l'ial, 1101' does it seek 
to itlhibit 01' l'estrict such distributiol1 without chargu on a periodic' bmlis to tht' public ml 
distinguished from distl'ibutions to govll1'l1mcntal entitil's and officials; but it opet'ates on 
tIll' stntt! agency's mail list or list of subscribers, i.e., those persons to whom tht' f'l'(,() 
periodic distributions nre being made. und it is thost' lists which thc statutt! requires to 
be purged unnul\lly. Thus, it appears that the term "public" as used in s. 28a.28 has 
rt'fel'ence to those entities and pm'sons other than goverl1lnental entitit!s nnd officials 
whost~ names appeal' all un~' one or more mailing or subscribers' list!! .k,,)pt and 
maintained by the agency to be used by it in making the periodic dh;tributions of pI' in ted 
materia] without chargt' to such entities and persons, 

The title to eh. 75·84, Laws of Florida, und the preamble and language of the' net make 
manifest the legislativt' intent that all state agencies distributing any pl'inted material 
without chat·ge on a periodic basis be required to purge their mailing lists governing such 
distributions annuully, The net also prescribes the procedure tht'refot', i.t'., all state 
agencies shaJll'equire t'aeh person Ot' subscriber whose name appears on anv one 01' mot·c 
su('h mailing lists kept or mnintained by the agencit's for such purposes to l'l'plv 
affirmatively to the aficctt'd agency that such person wishes to continue receiving such 
pl'inted material. failing in which his name shall be purged from stt('h mailing list 01' lists. 
Although s. 283.28, F. S., is not limited to such printed material, it includes or opl'l'ates 
upon the publi(' documents defined in s. 257.05( 11. F. S., and l't'gulated by s. 283.27. F. S., 
but does not appeal' to include any printed materials 01' distribution of pl'inted materials 
for which a charge to the recipient is made by tho affected state agency or finy pl'hted 
matl'l'ials which are not I'C'gularly distributed on somc pC'riodic basis-recurring at dxed 
intet'mls m' regularly l'eeul'ringintervals. Set' Black's Law Dictionary IRev'd 4rn Ed.), at 
p. 1297. and 70 C.J.S. Pcriotii(', at p. 453. Tht' nct, in its peculiar context. would not appear 
to npply to ~;uhordinate Qt. functionally related 01' connected govemmental ugetlcies und 
offieials. 

In AGO 073-147. I ruled that a manual of instructions for tax assessors propal'ed by the 
Dt'partment of Revenue to instruct and assist taxing officials in the administration of 
property tnxl'S is not a do('ument "subject to distribution to Hlt' public." General public 
distribution of the manunl would be inconsistent with the prescribed statutory purpose 
for its promulgation. 
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070·77-April 6, 1976 

DRUGS 

FACILITIES I'ARTICIPATIXG IX INDIGENT DReG PROGRA:\I 
NEED NOT BE LIC[';N:'iED AS DHl'G :'IIANFFACTt'HERS 

OR WIIOLESALIms 

To: Willialll .1. PaMl', .lr" Sl't'rl'lclI:\" D('pClrt1llC'nt of' Heullh rind Rl'Iwbilitatil'l' 8(,"l'i(,(,II, 
TClllClhCls.~t't' 

prepared by: JIidlClc/ ll. Dude/sOli, As.~i.~fc1llt Atlo1'l1t'y (It'lIt'ral 

Qm;STION: 

Are l'ommunity health ('('nters and dini('s participating in the Indigent 
Drug Program operated by tIll' state through the Mental Health Program 
Offil'e of th(1 Department of H('alth and R(1habilitative Sen-ic('s subje('t to 
til(' provisions of s. 500.40, F. S., requiring manufal'tur('rs and whol('salers 
of drugs to obtain a permit from the stat(' to lawfully opel'at(1 as 
whol(1salers 0)' manufuctur('rs of drugs in this ~'.at('? 

SUMMARY: 

Community h('alth (,l'nt('rs and ('linics participating in the Indigent 
Drug Progl'Um op(,l'ated by the state through the Mental Health Program 
Oflice of the D('pal'tment of Health and Rehabilitative Servic('s do not 
have to obtain the permit for operation as drug wholesale or drug 
manufaduring ('stablishments or businesses as specified in s. 500.46, F. S. 

Your <jue14tion iH anHw('rpd in tilt' negativt·. 
St'('tion 50U.46, F. S .• spPl'ificully addresses drug munufacturerg and wholesalm's, 

requiring' tlwm to obtaitl pl'rmit8 from the Dqlal'tllWIlt of Health and Rehabilitative 
Service8 as a condition pn'ce<ient to lawful engagmnent in thpir l'espectiv(~ businesses. 
TIll' statutt' operates on those persons engaged in till' drug wholesaling or drug 
mallufat'tul'ing bU8ine8s in this slate. Set's. 500.46(3) and (·1) 

I am infol'l1wd by the department that the community health centers and ('linie::; in 
qUl'Mion an' p1'ivaw, nonprofit organizations, quasi-public in nature, which distribute 
pSYl'hotl'opil' drug~ to indig('nt pel'HOnS certified to be in nped of such medication by. and 
upon the preHcriptioIl of, It licenHNl phvHiciun. TIll' recipient, I understand, pays what he 
or she ctln afford to pay for the drugs, 1mt if the person cannot afford to pay allY amount, 
till' drugs are distributed f1't'e of ('harge. I am further informed by the department that 
the drugs are purchased under state ('ontract for UR' in this program by the Department 
of Ht·alth lind R('habilitative Services 11e>ntal Health Program Office and admini;;tered 
b~' and through local governmental agencies and rOlllmunity health renters and clinics 
lind tlHlt none of tIll' drugs utilized in the program in question are classified as "controlled 
sllbstan('p~" by (·ither federalluw or the law of this state. 

TIlt' Indigent Drug PI'ogram and the ('olllmlluity health centers and clinics 
pHrtiripnting therein operate under the :\ipntal Health Program Office of the department 
purl-luant to the Community 11(>ntal Health Act, Pmt IV of eh. 394, F. S., and the 
prog'l'um is an integral pHrt of H uniform state-operated mental health system. Such 
system is administered through local governnll'ntnl agenci('s, s. 39·1.66, and it'! not in uny 
way l't1gaged in the drug wholl'sale or mallufacturing business. 

It is l'l'adil\" appan'nt from the lanl,'Uuge of s. 500.'16, supra, that the health centers and 
('links Hn' not drug manufacturers or wholesalers, are not, in terms of the statute, 
engag('d in tIlt' (business of) wholesaling or manufacturing of drugs, and thus do not come 
within tilt! purview of said statute, which speaks only to those particular classifications. 
This intt'rpretation is particularly warranted in light of the l'ule of statutory construction, 
('xprl'ssio IIllillS ('sl l'xl'iusio alierills, which means t.hat the express mention of oue thing 
(in thiti rll~e. drug manufacturing or wholesaling) is the exclusion of another. Dobbs v. 
Hmt Isle Hotel. 56 80.2d 3,11 IFla. 1952); Ideal Farms Drainage: Dist, v. Certain Lands, 19 
So.2d 2:H tFla. 19·'·11. 

138 



,< 

A~NlTAL REPORT OF TIIE ATTORNEY GE~ERAL 076·78 

TIIPl'ofol'e. I am of tIll' 0f'illion that the communitv health centel'll ann clinics 
pal'tiL'ipating in the Indigent )rug Program otwrnted by' tIlt' state through tht, :-'-1ental 
lh'alth Program OffiCl' of the Depal'tnwnt of Health and Ruhabilitative Sel'vic(~s are not 
subject to the Iirensing or pl'1'lllitting' J'('quil'emt'ntH of H. 500..16, supra. nnd therefore do 
not have to obtain the permit fcw thpir operation a;; spel'ifiL'tl thel'ein. 

076-78-April 6, 1976 

PAROLE AND PROBATION COMMISSION 

SCPERVISEES' $10 ('O:STHIBt'TIO:S TOWARD COST OF 
Sl"PI';HVISION-CO:Vl:vnSSION HAS NO POWlm TO ENFORCE 

COLLECTION MVrEH m:ATH OF SCPERVISI~E OR 
TER::YIINATION on HEVOCATlOr\ OF PAROLE 

To: Ray [{(ward. Chairmall. Fluricia Parole alld Pmbatio/! C(/mmissioll, 7'allahass('(' 

Prepared by: ,!!'rald ,'t'. Pri(,(" As.~i8t(mt Attol'l/C:v UC'l1c'ral 

QUESTION: 

Does the Parole and Probation Commission have any responsibilit~, 
upon the death of a parolee or probationer 01' upon termination 01' 
revocation of his or her parole or probation, for taking action to recover 
moneys which such parolel' 01' probationer had. failed to pay to the state 
under s. 945.30, F. S., which requires parolees and probationers 110t 
exemptl'tl by the eOllunission to contribute $10 montI·,y toward the cost 
of their supervision? 

SUMMARY: 

The Parole and Probation Commission is neith(!r required nor 
authorized to take legal a('tion (01' to (!xpend state funds therefor) to 
l'ecover money due the state by a pal'olee 01' pl'obutioncl' who has failed 
to make the $10 monthly contributions required by s. 945,30, F. S" when 
such parolee 01' probationer dies or when his 01' her parole 01' probation 
is revoked or terminated. No penalty or enfol'cement procedure has been 
provided with respeet to tIl(' eontributions required by s. 9·15.30. 

Section 945.30. F. S .• provides in part: "Anyone on probation 01' pal'oI(' shall be 
required to contribute $10 pel' month toward tht> ('ost of his supol'vision lind 
rehabilitation beginnint:: 60 days from til(' date be i8 free to seek t'mpioyment," The 
section also empowers the Parole and Probation CommiHsion to exempt parolees and 
probationers from the payment bal'\ed on certain p'ounds specified in 8. 945.HO. such ns 
hardship. When it imposed this monthly paY!Il('nt requit't'ment during the HJ74 
lehoislativc session, tIll! Legislature pl'ovided Iittl(!" if any, (,Inborative language. thus 
necellsitating !'ep(mted int(·I'pl'(·tatiol1 of s. 9·15.30 by this olnce. S('(' AGO':; ()75·19 and 075-
253. 

Nowhere in s. 945.30. SltfJl'u. in the net hy which that St~ction was created «('h. 74·112. 
Laws of Floridal. 01' in any other statute relating to the PUl'ol(~ and Probation Commission 
is there anv provisionl'equil'ing 01' authorizing the commission to take legal action of any 
form with' respect to recovery of mom'Ys due the state by parolees ami probationet·s 
pursuant to s. 945.30. nor hos any pennlty or enforcen1l'nt pl'oredm'(' been provided with 
respect to the contributions required by s. 945.:30. For that mattl'l" other than s. 945.30 
itself, 110 other statute makes any mention of. acknowledges the existence of. 01' modifies 
01' elaborates upon the $10 monthly contribution requirement of s. 945.30. 

In AGO 075·253. I considered the applicobility of the wntribution requirement of s. 
945.30. supra. to pat'olees (ll1d probationers from anothcr stut(~ under supt·rvision ill 
Florida. and Florida parolees and probationel's undt~r supervision in another state, 
pursuant to interstate compact. In that context I stated: 
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7'hN'(! must (willt some basis in the statlltl.' for the (!xel'cise of till' authority to 
require payment of stich ('hul'go or contribution amI to t'oll('ct and use the samt' 
with respect to such out·of·state purolet's or pl'obutimwl's, and if tlwre is anv 
reasona15le doubt as to thl' statut(ll'V l'xlstenct' of SUdl authority, the 
commission should not undertake to l'xCl'l'ise it. Stat€' m: rei. Gl'eenbl'rg v. 
Florida Stat(· Bd. of Dentistrv, 297 So.2d 628 (1 D.C.A. Fla., 1974), ('ert. 
ciismilmed, ... aoo So.2d 900 (t'la. 197.1). <Emphasis supplied.) 

In nccord with the above is tIll! following statemNlt from AGO 071·28: 

To pt'l'fol'm any function fOl' the ~tatf.' or to expt'nd any mo.n~y:,; bt'longillg to ~he 
stllte, the officer seeking to perform such funrtion or to meu!' such obligatIOn 
agail1Ht tIll' moneys of the slate mU'lt lint! and point to a constitutional or 
HtututOl'Y proviflion so autlwrizing him to do. Attornl'Y Gl'neral Opinion 068·12; 
Florida Dt'v{·lopnwl1t Com,nission v. Dickinson, 81l[J/'{/, 122H So.2d 6 (1 D.C'.A. 
FIll., 1969)1. 

In thiR instance. to puruphl'tlsl' 'lil·28, tIll' Parlll(' and Probation Commis:;ion may not 
pl·rform tIll' funt'tion of brltlging Hny ll!glll action to l't'cover pust·due contributions undl'l' 
s. H·W.aO, Sllprtl, upon the dl'uth of a pHl'olee 01' probationer or upon tIl(! revocation ot· 
tl'rminalirlll of his 01' Iwt' parole or probation, nor may the commil:'sion l'xfend any Rtutc 
funds to pl'rfol'm Hurh a fUllction unlt'sR ther!! is some COl1stitutionn or statutory 
provision so llUthorizing or l'(~quiril1g the commiHsioll to do so. I know of no surh 
provision, and thUH I am of the opinion that, p('nding legiHlutivl' darifiration of' the 
l'olllmission's dutil'S in regard to s. 945.30, the commission has no authority or 
r('spollsibilitv to tal\(' \t!gul action to l'l'covel' mOlll'VS owed the state undl'l' s. 945.30 bv 
parolel'H or lil'obationcr:; who die or whose parole oj, probation is ttn'minat()d or revo]wtl. 

HowevN'. il'rt'H!lprtivp of the above conclusion it should be noted that th() commi!lsinn's 
responsibiliti():> in l'('gard to s. 9,15.3(), ,~upra, mar ahlO be af1'ectl'd 01' cotltroUed by s. 
20.815(22), F. S., which pl'ovidl's in purt: 

All powprs, dutil'S, lind function:> of the Parole and Probation Commission. 
exre~)t thORP l'l'lilting to the ('xl·r<.'ise of its qum,i.judidu] dutil'S a.11d functionH, as 
provld()d by law, are hereby tl'al1sf()l'l'ed by a typt> foul' transft·r pursuant to 
RubHt'etion 20.06(4) to thc D()partment of Ommdel' RehablHtation. Thifl transfer 
shnl! int'luc1e all c0l1rt'l'eJatl'(1 invl'stigations, all supervi!:,ioll of parol()es and 
probatioll()rs. administrntive support services, data coll()ction and informntion 
s()t'vires, Held offic('s and othN' pl'og'mms. and services and resources of the 
('omm!ss!on whil'h ure \1ot necessary fot' thl' immediaW 8UppOt't of the 
('OmmISSlOneI'S. . .. 

S{'ctioll 20.a15(22), mlpra, must btl prcsumed to be valid und must be given effect until 
judicially det'\at't'd unconstitutional. Evans v. IIilIflborol1gh County, 186 So. 193 (Fla. 
'1938); Pickerill v. Sc'hott, 55 13o.2d 716 (Fla. 1951); AGO 076·51. In this regard it shOUld 
be not()d thllt, althouf,h s. 20.315(22) was Iw]d utlt'on8titutional by the Circuit Court of 
the SOl'ond ,Judicial (il'cuit, that judgment was reVl'rsed bv the Florida Supreme Court 
in an opinioll liled Fdn'uHry 26, 1976, on tht! Rl'ound~ that 'the plaintiffs lacked standing 
to challengo UH' st(\tlltt~'S l'onstitutionnlit\". rhus, 'If t.his wl'iting, s. 20.315(22) is 
prl'sumptively valid and must lw given fttll effect. 

It is my undt'l'standing tha:, even though \'OU have had to direct appl'oximatl'lv one 
dozl'n qUl'stions to this oUke 1'l'gal'ding s. U45.aO, supra (which questIOns, so far: havo 
l'equireu Um.'o Attorm·y Gt'l1<!ral's Opinions), you did not soek legislative clarification 
from till' 1975 Logislature. Thel'efol'l'. I would hope that this opinion, together with AGO 
075·19 and AGO 075·25:3, might bring to tIll' attention of the 1976 Legislature the 
desirability and need for further legislation in regard to the implementation and 
admini~tl'Uti()n of till' $10 m{)l1thl~' contl'ibution rcquin'ment of s. 945.30. 
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076·79-April 8, 1976 

DEPARTMENT OF TRANSPORTATION 

AGTIIORITY TO l!vIPLEMENT AI<'FIR~1ATIVI~ ACTIO~ IN 
HIGHWAY CONSTHUCTION C'ONTHACTING PHOCgSS 

To. Tom B. Webh. ,Jr .• S!'C'n'tClf:r. ])epartment CIt Transportation. T(lIlClhus.~('(' 

Prcpared by: .lIartil1 S. Priedman. Assistant Attorney C;('ItI.'I'<l{ 

(tUESTIONS: 

07El·79 

1. May t,i(~ Department of Transportation. as a provision of thl' bid 
specifications for construction contractors open to all prequalifled 
bidders, indude a provision that the successful contraetor must Ilward a 
specified percentage of any subl'ontraC'ts whieh the eontrnctor issues to 
minority business enterprises? 

2. May the department, under s. 337.13. F. S., adopt regulutions which 
would limit pre qualification for u certain portion at' its contracts to 
minol'ity business enterprises as defined in Paragraph 3b of Volume 6, 
Chapter 4, Seetion 1, Subsection 8, of the F('(leral·Aid Highway Program 
Manual? 

SUMMARY: 

Although the Dcpartml'nt of' Transportation may not require a 
successful contractor to ubsolutely guaruntee a specified pN'Ct'ntage of 
uny subcontra<'ts to minodty business enterprises, it has wide latitude in 
setting goals and imposing sanC'tion to insure that "each bidder intending 
to sublet part of the contract work shall make <'ontaet with potentiul 
minority DusillCSS enterprise subcontl'actors to affirmatively solicit thcir 
interest, capability and pl'ices." The depal'tm~lI1t is not authOl'ized under 
s. 337.]3, F. S., to adopt regulations which would limit prequalification for 
a eel'tain pOl'tion of its contracts to minority business enterprises. 
However, the department lllUY consider the fact that one of the bidders 
is a minority business enterprise in awarding the contract to the "lowest 
responsible bidder." 

The Division of Houd Operntions is authorized by s. :339.05. F. S.. "to malw all 
contracts and do '111 thingR ncces:!al'Y to eoopt'l'att' with tIl(! Cnitt·d Slatt'!:; Gove1'll111cnt in 
the con15tl'uction of ronds undt'l' til(! provisions of !laid Acts of COll!fl't'ss [:!"ederaJ Aid Lawl 
~md all amendments thereto:' l\U't\\lant ttl s. 337.13, F. S.. the Departmt:nt of 
Tram;pol'tation is required to adopt rt>gulatiolls "for tIlt' qualification of competl'l1t aud 
l'l'sponsiblc biddt,l's. Such rl'h'Ulatiolls shall inl'ludl' requirements with rl'spl'ct to 
cquipment. past l'el'ord. experiencc of applicant. <lnd p{'l'SOlmeJ of organizatioll," 

VOlUlU(' 6, Chaptet' 4. Section 1. Subse('tion 8. of tlw e.S. Dl'pm'tml'llt of 
Transportation. Federal Highway Admini!,trution, Fl'dl'l'ul·Aid HighWay Program 
Manual in Tl'IlllsmittalIG4, dnt('d XovemlH'!' 3. 1975. providcs. in part. that it is the policy 
of tht' Fedel'ul Highway Admini:"tratioll. bused Oil EXt'cutiv!' Ordl'l' 116:m, dated Octobcr 
la, 1971. "to promotll incn'alled pHl'til'ipatiol1 of minority businl'i:lS ent<'r[lrlHes iu Federal· 
aid highwaY construction progrums." 

Pnragraph 8c of Subsl~ction 8 provides that "[t!he St,tt(' highwtty agencies shall take 
affirmative action to increase the participation of millol'ity business firms in Fedel'lll·nid 
highway construction." The affirmative actioll is n'quirtld to includ(, \';lrious provisions 
to assure adt'quate idelltiflcation of minol'it~· business eutl'I'ln'ises by the contractorS Imd 
1'{'quh'emmts that "each biddm' irut'llding to sublt>t purt of the contract work shall muke 
contact with potelltial minority bnsilleSi:l t'llt('l'Pl'is(' SUlJColltractors to affirmatively solidt 
their interest, capability and prices. and shull docum.ent the results of such contacts." 
Paral,'l'aph d encourages the state highway agencies to ('stablish "innovative programs 
fol' aSi:listin~ minority and small busines:; firms to become preq1mlified. licensed 01' 
otlwl'wis(! eligible to bid on State hIghway agency wl)rl;.." 
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The goals as set forth in the manual are to prequalify or license an additional 500 
minority businesses nationwide as potential contractors by July 1978 (the goal for Florida 
is 20) and to have each state formulate its own dollar goal based upon criteria set forth 
therein. It '.' important to 110te that lhey are goals and not absolute and rigid 
requiremeni J. 

AS TO QUESTION 1: 

As I read this question, you ask if the department may require a successful contractor 
to absolutely guarantee a specified percentage of subcontracts to minority business 
enterprises, and interpreting your question thusly, it is answered in the negative. 

In so ruling, a distinction must be made between an absolute guarantee (regardless of 
qualification and without consideration for availability) and a goal which is set which 
requires the contractor to make every good faith effort to meet that goal. 

This opinion wm not discuss affirmative action programs in general, as it seems well 
understood that our society cannot be completely colorblind in the short term if we are 
to have a colorblind society in the long term. Associated Contractors of Massachusetts, 
Inc. v. Altshuler, 490 F.2d 9 (1st Cir. 1973), cert. denied, 416 U.S. 312 (1974). Preferentil'l 
treatment is one partial prescription to remedy our society's most intransigent and 
deeply rooted inequalities. 

MY' research has disclosed no decisional law regarding the requirement that a 
contractor subcontract a certain percentage of any subcontracts to minority business 
enterprises; however, sufficiently analogous are the decisions requiring a successful 
bidder to take affirmative steps to hire minorities. 

In Weiner v. Cuyahoga Community College District, 19 Ohio SUld 35, 249 N.E.2d 907 
(1969), cert. denied, 396 U.S. 1004 (1970), the court stated that the establishment of a 
quota system of employment directed at securing either an absolute guarantee of the 
actual results or a result pertaining only to a particular '"'1inority would be discriminatory 
in violation of the Civil Rights Act of 19611. The court l.iJneld the affirmative action plan 
which was intended to "have the result of assuring that there is minority group 
representation in all trades on the job and in all phases of the work," noting that what 
was being sought was an U1~equivocal statement by the contractor which would assure 
equal employment OPPOl'tulllty. 

The affirmative action plan which was the basis of the action in Contractors Association 
of Eastern Pennsylvania v. Secretary of Labor, 442 F.2d 159 (3d Cir.), cert. denied, 404 
U.S. 854 (1971), was similar to that in Weiner, supra. The plan required that a contractor 
set specific goals for minority group hiring within certain skilled trades and that he make 
"every good faith effort" to meet those goals. The court upheld the validity of the plan 
against attacks based upon the Civil Rights Act of 1964 and the due process clause of the 
U.S. Constitution stating that the plan was a valid action "to remedy the perceived evil 
that minority tradesmen have not been included in the labor pool available for the 
performance of construction projects in which the federal government has a cost and 
performance interest." 

The court in Associated General Contrf'\ctors of Massachusetts, Inc. v. Altshuler, supra, 
was asked to sanction a plan for hiring 'l specific percentage of minority workers that 
requires an employer to take "every post,iDle measure" to reach the goal and places upon 
him the burden of proving compliance, under threat of serious penalties if that burden 
is not sustamed. The court noted: 

It is but a short step from these requirements to demand that an employer give 
an absolute percentage preference to members of a racial minority, regardless 
of their qualifications and without consideration for their availability within the 
general popUlation. 

It stated that an affirmative action plan might be considered to impose unrealistic and 
unreasonable goals if it included a racial preference that could not be fulfilled, or that 
could be fulfilled only by taking unqualified workers. Thus, it becomes important that 
affirmative action plans contain fair l?l'ocedures for contractors to make a showing that 
insufficient qualified workers are avallable. 

From the above-cited, and llumerous other unci ted, cases, it can be seen that a 
contractor for public works may be required to take affirmative steps to employ racial 
minorities. The courts seem to have allowed the states wide latitude in establishin~ and 
carrying out such plans, subject to the limitation that sanctions cannot be imposed If the 
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contractor in good faith strives to meet the goals and falls short. See Joyce v. McCrane, 
320 F. Supp. 1284 (D.N.J. 1970). 

It is recognized that affirmative action may be expensive. The level of such action 
required on any given project is a factor which will almost surely affect the amounts of 
the individual bids and often will determine whether a contractor will be able to bid at 
all. 

As can be gleaned from the above discussion, although the department may not reqtlire 
a successful contractor to absolutely guarantee a specified percentage of any subcontracts 
to minority business enterprises, it has wide latitude in setting goals and imposing 
sanctions in order to insure that "each bidder intending to sublet part of the COlltract 
work shall make contact with potential minority business enterprise subcontractors to 
affil'matively solicit their interest, capability and prices." 

AS TO QUESTION 2: 

Your second qUestion is answered in the negative. 
As stated previously, s. 337.13, F. S., requires the Department of Transportation to 

adopt regulations for the qualification of competent and responsible bidders. If an 
applicant for qualification is found to possess the qualifications prescribed by law, then a 
certificate of qUalification is issued. Such cel'tificate shall authorize the holder to bid on 
all wl)rk on which bids are taken by the department for which the certificate indicates 
he is CjuaHfied. Section 337.14, F. S. I can find no authority for the department to modify 
the effect of this provision. 

The department may exercise only those powers granted by statutes or the 
Constitution. either expressly or by necessary implication. If reasonable doubt exists as 
to whether the department possesses a specific power. doubt must be resolved against the 
department. Florida State University v. Jenkins, 323 So.2d 597 (1 D.C.A. Fla., 1975); State 
ex rel. Greenbel:g v. Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla .• 1974), 
cett. dism'd, 300 So.2d 900 (Fla. 1974): White v. Crandon, 156 So. 303 (Fla. 1934): First 
National Bank of Key West v. Filer, 145 So. 204 (Fla. 1933), 87 A.L.R. 267 (1933). 

Pursuant to s. 337.11, F. S., the department may use its discretion and either award 
the proposed work to the "lowest responsible bidder," reject all bids and readvertise, or 
perform the work with convict or free labor. In determining the "lowest responsible 
bidder," the department is vested with discretion to determine who are and who are not 
responsible bidders. In exercising' this discretion, the department is vested with the 
power, authority, and duty to consider more than just the dollar and cents figure of the 
bid. Willis v. Hathaway, 177 So. 89 (Fla. 1S28). . . 

Against attacks of violation of the pl'indples of comp'etitive bidding and the equal 
protection clause, the court in Dalton v. Kunde, 31 Ohio Misc. 75. 286 N.E.2d 483 (1972), 
upheld a city ordinance requiring city officials to determine the lowest and best bid for 
municipal contracts by giving consideration to minority group representation in the 
bidder's operation as a valid exercise of the police power and being consistent with the 
city's affirmative obligation of assuring equal protection, including nondiscrimination, to 
all its citizens. The court stated that "the Constitution requires that government shall 
affirmatiuelv seek and find effective programs to combat segregation and discrimination, 
at least where government funds or influence is involved." 

Thus, although the department is not authorized by s. 337.13, F. S., to adopt 
regulatJon~ which would limit pl'equalification for a certain portion of its contracts to 
minority business enterpriS'es. the department may consider the fact that one of the 
bidders 13 l\ minority business enterprise in awarding the contract to the "lowest 
responsible bidder." 

076-80-April 8, 1976 

GAME AND FRESH WATER FISH COMMISSION 

MAY ADOPT RULE HAVING FUTURE EFFECTIVE DATE 

To: O. E. Frye, Jr., Director, Game and Fresh Water Fish Commission, Tallahassee 

Prepared by: Donald D. Conn. Assistant Attorney General 
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QUESTIONS: 

1. May the Game and Fresh Water Fish Commission adopt a rule to 
become effective at a future date, mOl'e than 30 days in advance, under 
the Administrative Procedure Act? 

2. Would such an advancl(l effective date be nullified by the provisions 
of s. 372.021, F. S.? 

SUMMARY: 

The Game and Fresh Water Fish Commission may adopt a rule to 
become effective at a future date, as long as that date is at least 20 days 
after filing the rule with the Department of State. The revised 
Administrative Pi'ocedure Aot (Ch. 120, F. S.) has replaced the 
l'ulemaldng procedures and requirements previously found in s. 372.021, 
F. S. 

The Game and Fresh Water Fish Commission is an "agency" as defined in s. 120.52, 
F. S., and therefore the Administrative Procedure Act (Ch. 120, F. S.) prescribes the 
procedures which must be followed by the commission in the exercise of its substantive 
powers and responsibilities. There is no exclusion for the commission or its rulemaking 
procedures in the Administrative Procedure Act. See ss. 120.50 and 120.54(14). 

Section 120.54, F. S., sets forth the procedures tn be followfJd by "agencies" to which 
the Administnltive ProcedUl'e Act applies in the adoption anti [Iromulgation of rules. 
Subsection (11) of s. 120.54 states that a "proposed rule shall be adopted ')n filing with 
the Department of State and become effective 20 days after filing, on a lat er date specified 
in the rule, or on a date required hy statute." 

Section 120.72(1), F. S., mandates .that in enacting a complete revision t f Ch. 120, F. S., 
in 1974, the Florida Legislature intended to make uniform the rulemaking and 
adjudicative procedures used by administrative agencies of this state, and to that extent 
the provisions of the revised Ch. 120 replaced all other provisions in the Florida Statutes 
1973 relating to, amon~ other things, rulemaking. As previously addressed in AGO 075· 
312, the revised Admmistrative Procedure Act (Ch. 120) has therefore replaced and 
superseded all other rulemaking procedural requirements found in the Florida Statutes 
1973. See also Alford v. Duval County School Board, 324 So.2d 174 (1 D.C.A. Fla., 1975); 
Office of the Public Defender v. Hunter, 323 So.2d 316 (1 D.C.A. Fla., 1975). 

Section 372.021(2). F. S., provides that the Game and Fresh Water Fish Commission 
may adopt rules and regulations which "shall become effective 30 days after the filing of 
a certified copy with the Department of State." This provision was initially adopted in 
1943 with the enactment of Ch. 21945, 1943, Laws of Florida. Section 5 of Ch. 21945 
specifically noted that provisions in that act relating to the promulgation and filing of 
rules by the commission are directory and not mandatory. 

Since s. 372.021, F. 8., to which your question refers. was enacted in 1943 and found 
in the Florida Statutes 1973, and since it prescribed rulemaking procedures, it is my 
opinion that Ch. 120, F. S., has repealed the rulemaking requirements prescribed in s. 
372.021(2) and that therefore the commission, in adopting its rules, will be governed by 
s. 120.54. As previol,\sly noted. s. 120,54(11) does provide for a rule to become effective at 
a future date which exceeds 20 days after filing. Therefore, the commission may adopt a 
rule to become effective more than 20 days after filing if the actual effective date is ' 
specified in the rule 

076-8J-Apl'il 8, 1976 

DEPARTMENT OF GENERAL SERVICES 

SHOULD NOT CHARGE FEE FOR SUPERVISING CONSTRUCTION 
OFTALLAHASSEE·LEON COUNTY CIVIC CENTER 

To: Jach D. Kane. Executive Director, Department of General Services, Tallahassee 

Prepared by: Gerald L. Knight, Assistant Attorney General 
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QUESTION: 

May the Department of General Services, in connection with its 
supervision of construction of the Tallahassee-Leon County Civic Center, 
which is to be funded by the state and local govel'nments, levy and assess 
a fee which is a percentage of the total cost of constructing the civic 
center? 

SUMMARY: 

Provided the requirements and conditions set out therein are present 
and satisfied, s. 13 of Ch. 75-280, Laws of Florida, the 1975 General 
Appropriations Act, grants apparent authority to the Department of 
General Services to levy and assess a reasonable fee, determined on a 
reasonable basis, for supervising the construction of the Tallahassee
Leon County Civic Center being funded joitltly by the state and local 
governments. However, in light of that section's susceptibility to 
constitutional challenge under s. 12, Art. III, State Canst., it would be 
advisable that the department refrain in this instance from assessing a 
fee which is based in part on the cost of construction funded by the City 
of Tallahassee and Leon County. In any event, unless reenacted, s. 13 of 
Ch. 75-280 will apparently expire and be of no further legal efficacy after 
June 30, 1976. 

Section 13, Ch. 75·280, Laws of Florida, the 1975 General Appropriations Act, provides 
as follows: 

The Department of General Services, Division of Building Construction and 
Maintenance, is hereby authorized to levy and assess an amount for supervision 
of the construction of each fixed capital outlay project on which they serve as 
owner·representative on behalf of the state. The amount is subject to the 
approval of the Department of Administraticn and is to be transferred to the 
architects incidental trust fund of said division from appropriate construction 
funds upon the award of construction contract. 

Applying the plain and obvious meaning of this provision to your inquiry, see Maryland 
Casualty Company v. Sutherland, 169 So. 679 (Fla. 1936), it would appear that the 
Department of General Services is allthorized to levy and assess a fee for supervision of 
the construction of the civic center in question, provided that the civic center is a fixed 
capital outlay project, the department is serving as ownel'-representative on behalf of the 
st,ute, and the fee is approved by the Department of Administration. The word 
"authorized" in common usage ordinarily denotes permission rather than a mandatory 
direction. See Webster's Third New International Dictionary (1966), pp. 146·147, defining 
"authorize" in part to mean "endowing formally with a power or right to act, usually 
with discretionary privileges"; see also 4A Words and Phrases, pp. 602-619; Morgan v. 
Wilson, 450 P.2d 902, 903 (Okla. 1969). 

As to the manner in which the amount of such fee, if imposed, should be fixed, it is 
ultimately the function and responsibility of the Governor and Cabinet, as head of the 
Department of General Services, s. 20.22(1), F. S .• to make such determination. See s. 
20.05(1)(a) and (b), F. S. Thus, if the Department of Administration approves, and the 
other nlquirements and conditions of s. 13 of Ch. 75-280, supra, are present and satisfied, 
the Govf.lmor and Cabinet have the apparent power to levy and assess a reasonable fee, 
determined upon a reasonable basis, for supervision by the Department of General 
Services of construction of the civic center. Or. AGO 076·52. 

Having so concluded, however, I feel compelled in these circumstances to point out that 
your inquiry raises an obvious and serious constitutional issue. Section 12, Art. III, State 
Const., provides: 

Laws making appropriations for salaries of pUblic officers and other current 
expenses of the state shall contain provisions on no other subject. 

This p.r~vision has. been consistentlr interpreted by tht; Flo;'ida Supremt; qourt .as 
prohibltmg the LegIslature from makmg laws on other subJects III an appropriations bill, 
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unless the other subjects art' so relevant to, interwoven with, and intcrdependent upon 
the appmpriations as to jointly constitute a complete legislative expression on the 
stlbject. See Dickinson v, Stone, 251 So.2d 268 (Fla, 1971); Advisorv Opinion to the 
Gover:lOr, 239 So,2d 1 (Fla, 1970); Lee v. Dowda, 19 So,2d 570 (Fla. 1944), construing s. 
30, PI rt. III, State Const. 1885; Opinion of Justices, 14 Fla. 282 (1872); and Opinion of 
Just.tes, 14 Fla, 286 (1872). 

M,)st recentlv, in Department of Administration v. Horne, 269 So,2d 659 (Fla. 1972), 
the.'ourt held 'that a challenge to certain provisions of the 1971 Generd Appropriations 
Act was moot since the protracted litigatioll in that case had consumed the fiscal year, 
Howevel', the court set out several of the challenged provisions of the act-including an 
exact precursor of s, 13 of eh. 75·280, Laws of Florida, with which this opinion is 
concerned-and indicated its thinking on the substantive issue as follows: 

Actual modifications of exi8ting' statutes or new provisions which are plainly 
substantive in nature and upon a subject other than appropriations are in 
violation of Fla, Comlt, art. Ill, s. 12, Separate provisions impinging upon the 
expenditures set forth, which involve eXisting statutes and which should have 
been enncted as general iegislation, are contrary to this constitutional 
snfeguard pr0hibiting substantive law 01' additional subjects being enacted by 
way of an appropriations bill. This prevents such issues from being fairly 
debated and voted upon separately and, in some instances, avoids the 
authorized "line veto" of the Governor, thus accomplishing indirectly what 
could not be done directly. 

There could in the guise of "appropriations" be designations inserted in the 
Act which could actually establisn new agencies 01' projects incidental to the 
appropriation, if this principle were not strictly adhered to. Without benefit of 
the required general legislation first establishing such agency or project, such 
indulgence would deny the vital independent consideration by legislative 
committees and the generul body, as to the validity 01' need for such agencies. 
It could also be a sUbtle approach to government "empire building". In such 
instances, the evil does not end with the fiscal year which first creates such an 
agency, Having been established, subsequent appropriations can be granted to 
it and the agency thereby perpetuated without ever having legitimate birth, 
Such indirect enactment of law is contrary to our principles of representative 
government. 

Applying the foregoing case law to the instant inquiry-particularly the last mentioned 
{'asc, in which the 1971 version of the provision here under consideration was 
mentioned-it would arpear that s. 13 of Ch. 75·280, Laws of Florida, is subject to a 
significant constitutional challenge, i.e" that such section concerns a subject other than 
nppropriations and is not so relevant to, interwoven with, and interdependent upon any 
appropriatioll contained in Ch. 75·280 as to justify its inclusion therein. Accordingly, I am 
of the opinion that it would be advisable in this particular instance, the civic center being 
a joint governnwntal undertaking and local funds being involved, that the Department 
of General Services refrain from assessing a fee for construction supervision which is 
basl'd in part 011 the costs of the civic center's construction funded by the City of 
Tallahassee and Leon County, In any event, unless reenacted by the 1976 Session of the 
Florida Legislature, s, 13 of Ch. 75·280, being like most other provisions of general 
appropriations acts, will apparently expire and will be of no further legal efficacy after 
the end of the current fiseul year, June 30, 1976. Cf, Department of Administration v. 
Horne, supra, 

076-82-April 8, 1976 

ADMINISTRATIVE PROCEDURE ACT 

SETTING OF EXPERT WITNESS FEES 

To: George S, Palmer, ExC'eutil'C' Director, Board of ;'vledical Examiners, Tallahassee 

Prepared hy: LclI'I:\' Levy, Assistant AttOl'l!ey General 
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QUESTION: 

May a qualified physician, appearing as an expert witness in quasi
judicial proceedings before the Florida State Board of Medical Examiners 
in the performance of its regulatory power and duties, be paid an expert 
witness fee as set by the agency, its duly empowered presiding officer, or 
a hearing officer? 

SUMMARY: 

Expert witness fees in amounts set by an agency, its duly empowered 
presiding officer, or a hearing officer in a quasi-judicial administrative 
proceeding under Ch. 120, F. S., may legally be paid under s. 120.58(1)(c), 
s. 90.231, F. S., and Rule 1.390, Florida Rules of Civil Procedure. 

Your question is answered in the affirmative. 
Chapter 120, F. S., is the newly revised Administrative Procedure Act of the State of 

Florida, created through Chs. 74·310 and 75-191, Laws of Florida, designed to embrace 
all administrative proceedings of the various state agencies, departments, and officers 
and, where specifically made applicable, counties and municipalities. Section 120.52. 

Section 120.58(1), F. S., provides in part: 

(c) Any public employee subpoenaed to appeal' at an agency proceeding 
shall be entitled to per diem and travel expenses at the same rate as that 
provided for state employees under s. 112.061 if travel away from such public 
employee's headquarters is required. All other witnesses appearing pursuant to 
a subpoena shall be paid sllch fees and mileage for their attendance as is 
prot'ided in civil actions in circuit courts of this state. In the case of a public 
employee, such expenses shall be processed and paid in the manner provided 
for agency employee travel expense reimbursement, and in the case of a 
witness who is not a public employee, payment of such fees and expenses shall 
accompany the subpoena. (Emphasis supplied.) 

Said section applies to all proceedings which would include both formal and informal 
proceedings. 

Section 90.231(2), F. S., provides: 

Any expert or skilled witness who shall have testified in any cause shall be 
allowed a witness fee including the cost of any exhibits used by such witness in 
the amount of $10 per hour 01' sllch amount as the trial judge may deem 
reasollable, and the same shall be taxed as costs. (Emphasis supplied.) 

Apparently it is the language "01' such amount as the trial judge may deem reasonable" 
around which the controversy centers. 

The language found in s. 120.58(1)(c), F. S., referring to payment of all other witnesses 
clearly authorizes payment of a fee which could be authorized in civil actions in circuit 
courts of this state. The language "as is provided" has reference to the mariner in which 
the witness fee is set, not to a specific person setting the fee, be he circuit court judge or 
hearing examiner. The manner of setting the fee is the procedure whereby the fee is set. 

It would be illogical to presume that the Legislature enacted a comprehensive act, Ch. 
120, F. S., designed in large part to totally supplant circuit court jurisdiction in all 
matters involving state administrative matters and then did not provide the basic 
necessary means of obtaining witnesses to testify on matters requiring expertise, in the 
same manner as such witnesses were provided for in circuit court proceedings. To 
construe the disputed language in s. 120.58(1)(c}, F. S., in some other fashion would be 
to hold that at the time of setting expert witness fees, the hearing examiner would have 
to petition a circuit court for approval of such fee. 

The fundamental rule of statutory construction is to ascertain ann give effect to the 
intention and purpose of the Legislature, and such intention i to be ascertained 
primarily from the language used in the statute, irrespective 01 the fact that the 
phraseology may be awkward, slovenly, or inarticulate, and the intention is to be taken 
or presumed according to what is consonant with reason and good discretion. 82 C.J.S. 
Statutes s. 322 et seq. Furthermore, a construction should not be adopted which would 
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lead to an unjust, absurd, unreasonable, or mischievous result or one at variance with 
the policy of the legislation as a whole. 82 C.J.S. Statutes s. 322. 

The intention of the Legislature in s. 120.58(1)(c), F. S .• was to provide for payment of 
all witness fees, expert included, in exactly the same manner as existed in circuit court. 
Section 120.58(1)(b), F. S .• is also pertinent to your inquiry. Said section provides: 

(b) An agency or its duly empowered presiding o.fficer or a hearing o.fficer 
has the power to swear witnesses and take their testimony under oath, to issue 
subpoenas upon the written request of any party or upon its own motion. and 
to effect discovery on the written request of any party by any means available 
to the courts and in the manner provided in the Florida Rules of Civil 
Procedure. 

The Florida Rules of Civil Procedure contain numerous rules relating to discovery. 
among which is Rule 1.390 which deals with depositions of expert witnesses. The rule 
provides in part: 

(b) Procedure. The testimony of an expert or skilled witness may be taken 
at any time hefore the trial in accordance with the rules for taking depositions 
and may be used at trial, regardless of the place of residence of the witness or 
whether he is within the distance prescribed by Rule 1.330(a)(3). No special 
form of notice need be given that the deposition will be used for trial. 

(c) Fee. An expert 01' skilled witness whose deposition is taken shall be 
allowed a witness fee in such reasonable amount as the court may determine 
and it shall be taxed as costs. 

The power given the agency, presiding o.fficer. or hearing o.fficer to effect discovery at the 
written request of any party by any means available in court and in the manner provided 
by the Florida Rules of Civil Procedure would clearly include the power to set the expert 
witness fee. 

It would be inconsistent with logic and reason to presume that the hearing examiner 
could set the fee during discovery but could not set it at the hearing or when a subpoena 
was requested. 

076-83-April 8, 1976 

TRA VEL EXPENSES 

REIMBURSEMEXT FOR GRATUITOUSLY FURNISHED MEALS 

To: Rudy Cnderdoll'll. Br!'uard Counly Tax Col/ector. Titllsuille 

Prepared by: .vlartill S. Friedman. Assistant Attorney General 

QUESTION: 

Must a traveler who is on per diem deduct the cost of gratuitously 
furnished meals at the rate prescribed in s. 112.061(6)(d), F. S.? 

SUMMARY: 

Pursuant to s. 112.061(6)(a)1., F. S., a traveler to a convention or 
conference need not reduce his request for the statutory per diem for a 
meal given to him gratuitously. However, a convention or conference 
traveler seeking reimbursement pursuant to s. 112.061(6)(a)2., F. S., must 
reduce his request for reimbul'sement in the applicable amount set forth 
in s. 112.061(6){d), F. S., for any meall'eceived gratuitously. 

It should be noted at the outset that no lodging costs are involved in this question, nor 
does the question involve any meals 01' lodging included in a registration fee. 
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The subsistence allowed travelers when traveling to a convention or conference which 
serves a direct and lawful public purpose with relation to the public agency served by 
the perSOll attending such meeting is up to $25 pel' diem, s. 112.061(6)(a)1., F. S .• 01' up 
to the amounts permitted in s. 112.061(6)(d), F. S., for meals, plus actual expenses for 
lodging at a single occupancy rate to be substantiated by bills paid therefor. Section 
112.061(6}(a}2., F. S. 

If the traveler to a convention or conference elects reimbursement pursuant to s. 
112.061(6)(a)1., F. S., he is entitled to the fiat per diem, up to $25, as determined bv the 
agency head. The per diem authorized by s. 112.061(6){a)L does not contemplate 
itemizing the amount that the traveler to a convention or conference spent on each meal 
or lodging. Therefore, if someone gives such traveler a meal, he is not required to reduce 
his request for the statutory per diem by the amount specified in s. 112.061(6)(d), F. S. 

A traveler to a convention or conference who elects reimbursement pursuant to s. 
112.061(6)(a)2., F. S., in addition to lodging, is entitled to up to the amount permitted in 
s. 112.061(6)(d), F. S., for meals. Although there is no requirement that the traveler 
present paid bills for meals, s. 112.061(6), F. S .. does not give the public officer or 
employee anything; it only reimbllrses him for anything that he has r.ctuaHy paid for 
within the limits fixed by law. Therefore, the traveler seeking reimbursement pn:-;;:.!ant 
to this provision should not include a claim for any meal or meals which mn,)' have b.'en 
provided to him gratuitously. 

Such an interpretation is compelled by s. 112.061(11), F. S., which requires that 

. . . any claim authorized or required to be made under any provision of this 
section shan contain a statement that the expenses were actually incurred by 
the traveler as necessary traveling expenses in the performance of his official 
duties and shall be verified by a written declaration that it is true and correct 
as to every material matter .... (Emphasis supplied.) 

Provided therein are criminal penalties for willful violations and civil liability for any 
false claim in the amount of such overpayment. 

076-84-April 8, 1976 

COUNTIES 

HEAD OF COUNTY DISASTER PREPAREDNESS AGENCY MAY NOT 
BE SUBORDINATED TO INTERMEDIATE 

COUNTY AGENCY OR OFFICIAL 

To: Robert L. Nabors. Brevard COllnty Attorney, Titusville 

Prepared by: Gerald L. Knight. Assistant .. 4ttorIH'), General 

QUESTION: 

May the governing body of a county place the director of the county 
disaster preparedness agency under the ai':ninish'ative supel'vision and 
control of some intermediate county agency or official, or is the director 
subject only to the supervision and control of such governing body and 
the Division of Disaster Preparedness of the Department of Community 
Affairs? 

SUMMARY: 

Pursuant to s. 252.38(3), F. S., the director of a county's disaster 
preparedness agency is subject only to the direction and corttrol of the 
county's governing body and the Division of Disastel' Preparedness of the 
Department of Community Affairs, and the governing body of the county 
may not place the director under the administrative supervision and 
control of some intermediate county agency 01' official. 
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Section 252.38(3), F. S., of the State Disaster Preparedness A(,t of 1974 (Ch. 74·285, 
Laws of Florida), providE:s in part as follows: 

Each local disaster preparedness agency created and estabJislwd pursuant to 
the provisions of thhl act shall have a director who shall be appointlld, and have 
hiH ,1l1l1ual salat·y fixed, by tht, board of county commissioners of the county or 
the governing body of a city or town, as appropriaw .... Each local director 
shall have direct responsibility for the organization. administration, and 
opt1l'lttion of Huch local organization, subject only to the direction and control of 
tllt' governing body of the political subdivision and of the Division of Dismlter 
Prepar(.dness. . . . 

It iH a fundUlntmtal ruk' of statutory construction that statutes should be given tlwir 
plnin and obvious meaning, Sel' :'Iaryland Casualt~. Company v. Sutherland, 169 So. 679 
Wla. 1936}; Fixel v. Clevenger, 285 So.2d 687 (3 D.C.A. Fla., 1973); Adams v. Dickinson, 
264 So.2d 17 (1 D.C.A. FIn .• 1972), ('('rt. dellied, 268 So.2d 908 (Fla. 19721. Applying this 
rule to till' instant inquiry, r construe s. 252.38(3), supra, as plainly pruviding that 110 
public official. agency, 01' body otht'r than the county governing body and the Division of 
DisHsWr Preparedness of' the Dt'pal'tment of Community Affairs shall have dirt't,tion and 
control ov('r tIll' dil'oetor of a county's disaster preparedness agency. Thus, the coullty 
gove1'l1ing body muy not place the director under the administrativ(' supel'vision and 
eontrol of some intermedintt' county ag('nry or official. This construction appears to be 
t'onsistl'nt with the declared legislative purpose "to provide effective and ordl'l'ly 
gov(,l'lllmmtnl control und cool'dination of ('mergency opl.'rations in disasters and 
emel'g(>llril's," s. 252.38(2), F. S. That is, it eliminates the possibility of additionul 
administrative "layers" from lwing interjected into the coordinated statewide effort 
IWl't'HSaI'Y to prl'pare for and act decit,ively during a disastel' 01' emergency. 

In reaching tht' foregoing conl'lusion, I am not unawurt' of Part III of Ch. 125. F. S., 
th" County Administration Law of 1974. Ch. 74·19.:!, Laws of Florida, which providtls in 
part, at s. 125.73(1), that: 

Eadl coullty to whieh this part applies shall nppoint. n ('ounty administrator, 
who shall b(' tlw administrative h(>[ld of the county t1nd shall be responsible for 
the administration of all departments of the county government which the 
board of (uunty commissioners hm; authority to control pursuant to this act, the 
genernl lawH of Florida, or other applicable legislation. 

Se£' alsCl s. 125.74(1), F. S. Howt'ver, this :;ection concerns the general subject of county 
administmtio\1, and H. 252.38(:3), F. S .• deals particularly with administration of a county 
disnst('l' preparpdlWHs agency, In this situation, the statute relating to the particular part 
of tIlt' gt'nm'al 1mbjtll't will operate liS an exception to, or qualification of. the general 
tel'nH, of tht' mol'l' ('omprehensive statutl' to the extent of uny repugnancy between the 
two, Stulll ('X ret. Loftin v. McMillan, 45 So. 882 (Fla. 1908); Stllwart v, DeLand·Lake 
Helen, etc., 71 So. 42 (Flu. Illl6); Aml'l'ican Bakt'ries Co. v. City of Haines City, 180 So. 
524 <Fla. 19:38); and Adams v. Culver, 111 So,2d 665 WIn. 19591. Thus, I am of the opinion 
that. to the m-:tl'llt tht'n' is any repugnal1cy between s. 252,38(3) and the provisions of 
Part III of eh. 125, the formm' section should control. See also Provident Life & Accident 
1m;. Co. v. Matlwrs. 26 So.2d 81,1. 187 IFla. 19,16), stating that when statutes enacted at 
thl' same session Ul'l' l'epugmUlt, the one last elmcted will control. 

07G·85-April 8, 1976 

COUNTIES 

EXPENSES OF COCNTY COURT JFDGE PAYABLE BY COUNTIES 

To: Olil'!'/' Lall'loll, CI!'I'/~. Circuit Court, St. AUgllstillc 

PrC'pared by: ,Vartill 8. Friedman, Assistant Atto/':l£'Y General 
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QUESTION: 

Is the otIi.ce of county C()~ll't judge complt~tely funded by the fltutl' 
pursuant to revised Art. V, State Const.? 

SUMMAHY: 

PU1'Stlant to s. 34.171, F. S., the counties shall pay aU reasonable 
expenses of the offices of the county ('ourt judges unless the state shall 
pay such expenses. By til(' 1975 General Appropriations Ad, eh. 75-280. 
Laws of Florida. the Legislatul'tl has appropriated state funds to pay the 
expenses of travel of the county COUlt judges when on official nssignment 
outside their official headqual'tel's. Additional expenses of tht, o/'lices of 
tlH! coullty court judges such ns other travel, telephone, offiec supplies, 
books, postage, equipment, and dues of the County Court .Judges 
Assodation are the responsibility of the counties. 

Section a.t.171. F, S .• providl'i:i that the l'()ulltil's al'l' requi1't'd to pay "all l'!'H~()nabl(' 
t'XPPI1SPS of till' Clffict,~ of dn'uit atl(ll'(ltmt~· court judW's" unlt!.'s till' state shall PllY such 
('xpenHNi. Tlms llt) l'xnminatiun of till' IH75 Gl'lwral AllPl'tlpriatitms Al't \(,h. 75·21\(1, Laws 
of Florida), ItNll 7fl:1, is nt't·l'~saI'Y· 

A('cording to the endosuJ'(' with youI' It'ttel' tlIP t'ontemplatN! ('x\lpnditul't'H fur till' 
county court judgl's' o/Iic(>s are: 

EXPE:--:HES: Trav!'l; Tdl'photw: Ollicl' Suppli('s; Bonks; Pot-;tage 
EqLTIP~m:--:T: (including TIn! l'le('trit' tYI)(>writel'l 
DCBS: County Court .Judgt's Associllthm 

An t'xaminatioll of the lU75 0('lwl'<11 ApPl'opriatiol1H Act. us wt'll llK the GOVl'l'llOl"" 
Workpapl'l';i at p, j-:35. and dint'Ussi()n~ with :\11'. Frank Hallt'I'Rhuw of the State Court 
Adminbtrntol";'; office, discloses that of the aiJoV{>·mentioncd exppnst's. tIll' L('gi::;}atul'l' 
has appropriated ;,;tate funds only fol' tIll' tl'<lvl'l of rounty ('uurt judgl'~ wllPn on otficinl 
<l8sigllllwnt outside tlwil' onit-i.ll headquul'tt'l's. Travpl to rOllf<'I'l'lll'('l4, l'onventiolls. Ot' 
similar lUt'NingH h~' county COUt'l judgeH which sPl'ltes a public pUl'post' and is gNlCl'ltlly 
l't'imbul'sablt4 undl'r s. 1l~.061, F, S,. is un ('xlwnsc to 1)(> hOl'lW b~' the countics, All otht'I' 
('X1W118t'S an' the I't'sponHibility of tIlt' ('ountiel4, 

\Vhetllt'l' tht' partictlhu' ('xpemms of tIl!! ('ount~' court judgt,'s ollkl' HI'l' "l't'aHol1ahlp" 
typt' nnd amount. und thUH It'gally payable fl'om ('oullty fund~ uudt'r 1:\. :),1.171. 1-" H .. is 1I 
factual qm'Htinn that I am not in \I po~iti(}n to dt'{'itil', Attorney Gl'nt'l'al Opinion On·l7a. 

YOU!' qllt'stiol1 is then'fol't' anllwel'ed in tilt' lwgative. 

076-86-1·'l.pl'il 19, 1976 

PUBLIC gMPLOYEES 

REsrnE:-R'r-~ OR DmnCILIARY STA'lTS AS 
CO:\DITIO:\ FOR EMPLOY~lE~T 

To: ,len:\' .l/r/('ill. Chairman, HOllse Committ('r Oil Retirrnl('llt. Tallalwss('(' 

Prepa/'eci by: 811(//:\,/I L. Smith. Assistant Attom(:)' G!II/eral 

QUESTION: 

May the state lawfully l'cquil'e residcnce within a given geographiclli 
arca as a condition of public employment nnd/or givc prefcrcnce to 
Florida l'csidellts in the hiring of public employees? 
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SUMMARY: 

The statc may lawfullv requirc l'csidem'e within a given geographical 
urea as a condition of public employment so long as a rational basis exists 
for imposing such a l'l'quil'ement. Additionally. thc state may lawfully 
give prefcrence to bona fide Florida residents in the hiring of public 
employe.:s. 

A numbpl' of' courts, both stall' and f('dl'ml, huvn l'oll:4idpl'PO the validity of laws which 
l'l'quirt' l't'sidt'nce in It c('rtain place as It condition fol' pmploYIlH'nt. In Wright v. City of 
Jac'ksoll. MissisRippi, 50G F.2d 900 (5th Cil'. 19751, l\ nonl'e:;ident fireman challpnged the 
l'ol1Htitutionality of a munidpal ordinance whieh n~quired city em{lloyees to live within 
tIl(' ('itv. In upholding the vnliditv of the ol'dinnm'p, tlw ('ourt hell that no fundamtmtal 
l'ilthl elf interstute travel waH i1ifl'illged by the ordinancn nnd that the city was not 
l'equil'pd to justify tIll' ordinance' under till' comptlllin*,intl'rest standard whirl! must be 
IUl·t upon intlll'fei'enct> with right to tmvel intt'l's/ate. fhh; right of intt'l'state travel was 
rPl'()gnizcd in Shapiro v. Thnmps()J1, :394 COS. 618 (1969), in which the ('ourt invalidatl'd 
a r!'(juirt!tll('llt fol' thl! recei!>' ')f \\'(,If<lre pnyn1l'nts that an al){Jlimnt be a n:sidl'nt of the 
Rtate tbl' 1 yeal'. Although tlw court Ill'ld that the duratiol111 n'~idel1cy rl'quirement was 
1111('(lt'lititutional. it WUK c<ll'l'ful to point out that its holding did not invalidatf;' bona fide 
('ontinuing l'l'sidplll'l' requirelllents. SUbSt'qllt'l1tly, in DUlln v. BlllmHt('in, ,105 e.s, 3:30 
d072), tlw court invalidatt'd a dmntional residency r('quiremt'nt fot' voteI' n'gistl'lltioll, 
but rlott'd that "!n]othing said today is mt'ant to CHHt doubt on the validity of 
appl'opl'iatt'b' deHned and uniformly appJied bona lidt' I'l'Hidency l'equil'Pllll'nts," TIlt' 
I' Hth Circuit, in Wright, supra, at 902, ugrppd with tIlt' California Suprenw Cou!'t's 
dl'('isiol1 in Eaton v. City of Torralll'(', 131·1 P.2d ·1:3:~ <197:11, ('1'1'1. delliI'd, ·115 l'.S. Oa5 
1197,1), Ihnt Ilothing in .'lhapim 01' any of its pl'og('ny stands fol' tIll' Pl'oposition that tlwl'e 
iH H fllndanwntal "right to ~'ol1lmutl''' whit'h would cau~t' tlw t'ompl'lling govt'l'llmt'ntal 
PUI'PO"P tl'st to apply in l'<lSeH involving local t'mp]oyment To tIll' c'ontl'al'Y, (l lint' of 
fedl'ral ('il;lP~ appl'<ll'S to b(' dt'vl'loping which allows statl' and local ll'gislative bodies 
gl't'nt('1' tlpxibility in ('l1tll'ling It'giKlatio11 in thi:; area . .'l('(>, 1' • .11" Constl'urtion Industr), of 
Sonoma ('mmtv v. Cit\' of Pt'talunm, 522 F.2d 897 Wth Cir. 19751; :'.1t't\lol'ial Hospital v. 
~!al'il'()pa ('OUtlty, ·115 ·C.S. 250 il9741; Wright v. City of Jackson, supra: Vlandis v. Kline, 
·112 F.S. ,i·ll n97:i). 

!'o:UIlWI'OUi4 ('asps sinre Shapiro han' uplll'ld munidpal ('mplOVl'(' r(>l:;idence 
!'('(lui!'('llwntH and prl'lt'l't'lltial hb'ing fot' bona licit' l'('sidt'nt~ when thl' sanie ('an bt· found 
to )pal' a rationall'l'latiollship to one 01' Illom It'gitimate statl~ PUl·POi:>t'S. Set', (·,n .. Eaton 
v, City (If TOI'!·l\t)('l'. 51-1 P.:ld ·133 non). ('('rl, <i('llied, .n5 CS. 9:35 <librarian) (in which 
JUstil'(' :\lo~k llott·d nt ,1:37, "TIll' ljuestion is not whetht'J' a man i~ frce to live where he 
will. Rathel', tIll' qUl'sti011 is whptllt'1' ht· may live wherp he wit'hes and, at the sume timn, 
in,.bt upolll'mployml'nt by gO\'l'rmnent."l; Hattil'sburg Firl'tighters Lo('allll·1 v. City of 
IMI'oit, 190 X.W.2d 97 ml711. dlsl/I'd tClr lrant of' a Iiltb.~«mtiClI !<'d, ljlltOStiOll, 405 C,S, 
950 1,1!)721 lIn thit> l'il'l'uit. n di:-missal lin' want of a substantial fedpral question by the 
rllitl'd Stall'S RUllI'PIll(> Court ('ol1stitutl's l\ dl!ci~ion on tl\l' m('rits of the ('tlSt' appealed,); 
Ahem v. Murphy, ·1S7 F.:ld :3B:1 ,7th ('ir. 1972) Ipoli('p olJi('PI'SI; Town of :VIilton v, Civil 
S(,l'vit'e Commission. :112 !'o:.1-:.2<1 IllS (:YIa~s. HJ7,t) Iprl'fel'l'ntial hit'iug for l'l'sidc'l1ts); 
P('opll' ('X rel. Holland v. Bl('igh COllstruction ('0., :las X.E.2d ,169 I.III. Hl75) (preferential 
hiring of l't'sidl'nts of Illinuis as labot'l'!,;, 011 publie works projects); McCarthj' v. 
Philndl'lphia Civil S('I'Vil'I' Commi;;sion, a:m A.2t! 6:3,1 (Pa. 1975) (polict'mnnl. Most 
1'1'('(,lltly, till' Supreme Cuurt of tIw l'nitt'd 8tates alfil'lnt'd :YrrCal'thy. supra, in a pel' 
('Urillm opinion Jiled on }lul'dl 22, 197B, 'rh<.> appelhmt in JI('Ca/'thy contended that Ill' 
had It ('onstitution,11 right to be ('mplon·d bv the Cits of Philadelphia while living 
l!lsl·wht·I'(,. Th" l'OUl't answel'(~d this by st;tting that thl'l'e'is no support in prior Supreme 
('ourt dpcisiong fot' ~mt'h a daim. The comt also noted that none of the "right to travel" 
l'uses citl!d b,' tht, appellant involved "a publie agency's relntionship with its own 
empl()~'('('s wh'il.'ll, of ('ourse, may justify greater control thun 0\'1'1' the citIzenry at lurge," 
Bnsl'd Upotl thl'se c011siderations, it is probable that a stutute which rt'quired individuals 
who work for the statl' to be residents of Lt'oll and'/ol' surrounding counties would pass 
constitutional sCl'utiny so long <lfl a rutional basis existed for such a l'equit·ement. Among 
tIlt' reasonR for till' imposition for such a requirement which have been found to bear n 
rational l'elationship to the objective sought are enhullcement of the quality of 
pel'formanCl! by g'l'eatl'l' personal knowledge of locul conditiolls and a personal stake in 
the> itlt'ulity, dimmution of Ubsl'llteeism and tardiness among personnel, ready availability 
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of employees ill (1mergency situutions, geu('ral economic benefits flowing from local 
expenditures of employees' salUl'ies, etc. 

Moreover, a statute which gives residents of the state u preference in hiring for public 
employment would likewise probably pass constitutional scrutiny. In People ex rei. 
HoIland v. Bleigh Construction Co.,' supra, thE' court held that the state could give 
pr!.'fel'ence to residents of Illinois fOI' employment on public works projects without 
violating the equal protection clause of either the Federal or Illinois Constitution. 
Presumably, a stutute could be enacted by the Florida Legislature which gives to Florida 
residents preference in hiring for public employment over non·Florida residents without 
running afoul of' either the State 01' Fedeml Constitution. 

It should be noted, however, that s. 112.021, F. S., presently provides that: "Execpt as 
prodded by tall', there shall be no Florida residence requirement for UlW person as a 
condition precedent to employment by the state 01' any county." (Emphasis supplied.) 

076·87-April 19, 1976 

WATER MANAGEMENT DISTRICTS 

LANDS EXEMPT OR IMMUNE FROM TAXATION; 
LANDS MAY BE CLOSED TO PUBLIC 

To: HI': E. Fulford. Chairman, HOllse Natural Re'sollrces Committe'c'. Tallalzasse'1! 

Prepared by: Dal'id ~VJ. Hudson, Assistant "Wo/'fley Ol'lIeral. Clnd MClrl'a A. Dat'is. Lenal 
Intern 

QUESTIONS: 

1. Under what statutory and constitutional authority do eh. 298, F. S., 
water management districts, as opposed to eh. 373, F. S., water 
management districts, enjoy exemption from ad valorem taxation? 

2. If a response to question 1 mcludes a finding that eh. 298, F. S., 
water management districts are political subdivisions of the state andlor 
their functions fall within a public purpose, may such dish'iets 
consequently prohibit publil' access to such "public" lands? 

SUMMARY: 

Property owned by drainage and water management districts crented 
pursuant to eh. 298, F. S., would, under Department of Revenue Rule 
12B·1.207, F.A.C.,'be immune from ad valorem taxation. Section 196.199(lJ, 
F. S., further provides that such property may be exempted from ad 
valorem taxation when used for governmental 01' public l)llrposl~S. Such 
districts may prohibit trespass on property owned by them and presently 
are not lawfully authorized to permit general public use thereof. 

I gather from your inquiry that you nrc concerned about the sufficiellcy of existing 
constitutional and statutory law to exempt such drainage und water management 
districts from ad ValOl'(ml taxation and to control the use of their property or the 
dl'simbilitv 01' necessity of legislation in these areas. The Florida Constitution has no 
~pecific provision with regard to these matters; however, I trust the following discussion 
of l'ek'vant statuto!·.v provisions and case law will be helpful to you. 

AS TO QUESTION 1: 

Chapter 298, F. S., provides for the formation of wat!.'r management distl'icts and 
preHcribcs tllt'ir duties and functions. Section 298.03(3) provides that such districts arc 
created as "rmblic cOl'pol'ation[sj of this state." It miltht lie noted, parenthetically, that in 
AGO 075·108 I expressed the opinion that the provisions of 55. 165.022 and 165.041(2), 
F. S .• oJ'lerate to superst!de' the provisions of eh. 298 concc1'lling the methods of creating 
and abolishing water management districts under eh. 298. 
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Initiallv, it should be noted that pl'operty owned bv the Rtate and ilR politil'al 
subdiviAions iH immUIW from ad valorem taxation in f'loridll. Dickinson v. Cit\' of 
Tullnbasset'. :325 So.2d 1 (Fla. 1975), Pnrk·~·Shop, Inc. v. Sparkmun. 99 So.2d 571. '57:3. 
574 Wla. 1957); AGO's 074·315 and 072·277; s('(' also Stat(' v. Alford, 107 So.2d 27, 2U (Fla. 
1958): and Orlando etiliUes Commission v. Milligan, 229 So.2d 262, 264 (4 D.C.A. Fla., 
1970). 

Department of Revenue Rule 12B·1.207, F.A.C., provideR, in pertinent part: 

(C) Propl't'ty owned and used l'xclusively by the Unitt'd Stat('~, tlw Htate or 
a political subdivision thereof is immune from taxation .... 

(2) A jll)litical subdivision of the stat!:' sha:l include the tbllowing: county 
authot'itieR, and agE'nci!:'s and inslrumentulitit,s of tIll' Rtat(' or county. 

In AGO 074·:U5, I waH presented with the i$sue of wlwtlwl' pl'Operty owned by tlll' 
Oklawaha Ba~in Rncreation and Water Conservation Control Authority iR immulll' from 
ud valorem taxation. At that time, Departm(lnt ,,[ HeVt'nUt' Rul!:' 12B·1.207, F.A.C'., 
provided in pertinent part: 

(e) Pl'opcn'ty owned und USN1 (lxdusively by tht' United States, th!:' slate, or 
a political HubdiviHion tht'l'eof il:1 immune from taxation .... 

(2) ,A politirai subdivisioll of this state, shall indudl' the f()llowin~: special 
tax districts .... (Empha~it; supplied.) 

In AGO 074·:l15. I Rtated: 

The Department of ReVlH1ue is charged with tl\(' dut\· of preHcl'ibin~ 
"l'pasonable ruh~fI and regulations fot' the usseHsing of and ('oflecting of tuxes." 
Section 195.042, F. S. Ab~ent a judiCia! d(!tel'minatic)l1 to thn contl'ary, the 
quoted pl'ovisions of liule 12B·1.207, supra, rom;titute a proper exercise of that 
authorit\'. HI'e 1 Fla. Jut'., Admin. La!l', R. 90, AGO 073,,1:l7. Tlll't'efol'('. the 
propl'l't\: of a special taxing dil:1trict sllch IIR the authority would appl'm' to be 
gC'llerally immune from taxation. absent Home specifie reason to the contrary. 

Dminngc' and water manugenwnt districts created under eh. 298, F. S .• hnvt' lon~ been 
11l'ld to partake of sovereign immunity from tort liability be'cause they act "in a 
go\'t'l'nmt'ntal ('apacity as . , . public COl'pol'lltion[sj." Habin v. Lake Worth Drainage 
District. 82 Ho.2d :35:3, 355 (Fla. 1955). (,(,1'/. d('n. 350 r.s. 958; sel' als!) Spangler v. Florida 
Statl' Turnpike Authority, 106 So.2d 421, 423 !Fla. 1958). Tlw fUl1ctions performed and 
purpo::ll's ~l'rved bv drainage and watt'l' management districts could be directly 
pt'l'lol'l1ll'd and RC.'l'vi>d In' the statt' itself, see Lainhart v. Catts, 75 So. 47 (Fla. 1917). and 
Ridtal'dtion v. lIat'dm" 96 So. 290 <Fla. 1923), und such districts have been I'efl'rred to as 
lllWnt'it's of tltll st.ltc, s('£, Palm Bl'uch County v. South Florida ('onsl~I'VallCY District. 170 
So. GaO, 63:3 (I~la. 19:36). In addition, the Legislaturl' has providC.'d till' Department of 
EnvirOllmt'lltal Regulation with thtl power to, inte!' alia, join in or initiate a plltition for 
the cl'('ation of l\ water managemt'llt district, s. 29,3.01 (but SI'(' AGO 075·108, supra): t(\ 
objl'('t to till' rl'l'ation of such u district, s. 29B.Oam; to petition for amendmenc to the 
d('Crel' cl'l'ating such n district or to nm('nd or change the district's water managt'ment 
plan. s. 298.07m: to appoint membn1'8 to tll(! distdct's board of slIpel'visol'il in the event 
the C.'ll'ction tlwrl'f'or is not held, or a vacancy arises, ss. 298.11(3) and 298.12; to review 
a district's water managemC.'nt plan and proposed modifit'atiol1s thereto, s. 298.25; and to 
fill' ('xl'eptions to tIll' l'l'pOI't of the district'S board of supervisors llSSl':>Hing benefits and 
damages to th~ propl'l'ty and lands within the district, s. 29R.:l4. SeC' (llso "whereas" 
('Iauses to eh. 72·291, Laws of Florida, and 8·1 C.J.S. Ta.\'(l/ioll H. 259. 

An "instl'Uml'ntalitv" is defined by W('bster:~ Seu' TU'!'ntil!th ('('/ltun' Dietil/lIan' (2nd 
ed, 19711 <IS "the condition, quality or fact of being instrum!:'ntal, 01' sei'vill~ as H means; 
ngl'llCY; means; af', the illstrumelliaZitl' of tho law." (Emphasis supplied.) Or~anizationH 
such as tl\l' Amt'l'ican ~ational Red Ci'oss, American Xational Red CI'OSS v. Department 
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of Em[Jlfl~'ment, 263 F. Supp. 581 m. Colo. 1965), lind national banking institutions. First 
National Bank of Homestead, Florida v. Dil'kinson, 291 F. SUlJP. 855 <N.D. Flu. 1968), 
l-tave been held to bt, "instrumentalities" of governn1Pnt. In tull con/lidel'uticlU of the 
foregoing, it i;l my opinion that drainage and water management distri created under 
eh. 298. I<'. 8 .• are "ll1stl'umentulitieH" of the stall' within the purview Oepartment of 
R('venltl~ Rull' 12B·1.20i. FAC .• and, as Huch. properly owned by such districts is 
immune from ad vulorem taxation. Attol'lWV General Opinion 07,1·315. 

Furthermore. it would appeal' that PI'OPl'J~tY owned and used bv a drainage nnd water 
mnnagt'mont district is entItled to eXt'mptifl'l from ad v~Alorem taxation pttl'suHnt to s. 
HJ6.199, F. S.: 

(1) Propl'l'ty owned and used bjv the followill~ govt't'nnwl1tal units shall be 
(·.tt·mpt from taxation unda the fo lowing conditIOns: 

«') All Pl'OPt'l'lY of :1--(' sevpral politkui t'lubdivi~iont'l and municipalities of 
this statt> which is USN! .'1' g()Vel'nmNllili. IUul1idpal. or public purposes shull 
be e:r:empt fl'om ad valorc!m taxation. excl'pt ;If! othm'wlHP provided by law. 
(Emphllsis supplied.) . 

Chapter 196, I". S .• does not contain a dplillitioll of "politkal Hubdivision," but s. 1.01. 
I<'. S .• pl'ovidl'S in pl'rtit1l'nt part: 

In cont-!tl'lIing tll('s(' stlltutes and l'neh and l'VI'l'", word. phl'asp, 01' part hereof. 
where HIP ('Olltt'xt will [Jl'lmit: • 

• 
j 

(9) The words "pllblil' bodl\'." "body politk" or "political sllbdil'isicm" 
indllde t,ot1l1tie~, t'itil'H, towns, villageH. spet'ial tax ~ch()ol districts. specim road 
anr bridgl' districts. bddgl' diRtricts and all othe/' distrirts ill this s.tllte. 
(Emphasis supplied.J 

Therefore, it is my opinion that property oWIll'd by It drainage and wat(>l' management 
district creatl~d under eh. 298. F. S .• and uSl'd for governmontal or public purposes would 
be en.titled to ext'mption fl'Olll ad VUIOl'l'll1 taxation pursuant to s. W6.l99, F. S. 

AS TO Ql!ESTION 2: 

Dl'aitlage and wator m!lnugeml'nt di;;tl'icts may be l'reated under H. 298.01(l}, F. S., for 
"the purpose of preserving and protectihg' waWr rl'sources." Such distl'icts "have no 
power 01' authority other than that conferred by statute." Halifax Drainage District of 
Volusia County v. State, 185 So. 123, 129 Cf!'la. 1938); set' also AGO's 076·37. 074·314, 073· 
:374. 074·49. and ON·169. The Legislature hns delineated the powm's gmnted to the board 
of supervisOl's of drainage and wnter management distriets in s. 298.22, F. S., which 
pl'oviaes in pertinent part: 

In order to efthct the drainagt·. protection and l'!.'damation of tho land in the 
district subject to tax. the board of supl'rvisors may: 

(5) Shall have tho right to hold. ("m/rol and acquirt' by donation or purdmse 
and if need be. condemn any land, eaSt'ment •... till' (lilY of the purposes herein 
prodded, 01' for matel'ial to bo lt~ed in constl·lH.'ting and maintaining said works 
and improvements for dminage, Pl'Ott~cting and l'et'laiming till' h1l1ds in said 
district. (gmphasis suppliod.l 

Generally. a govel'l1mental body is considered to hav<,. with l'espe(~t to its own land!!. 
the rights of an Ol'llilliU'y proprietor. Clnvton v. Warlick. 2:12 F.2d (>S8 Wth Cir. 1956,; 81 
C.J.S. Statt'.'! s. 104 11953), As :VII'. Justicl' Bladt. Writing for thl' U.S. Supreme Court in 
Adderly v. Florida. 385 '(;.S. 39, 47·48 /19661. stated: 
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· .. The State, no less than a private owner of property, has power to preserve 
the property under its control for the use to which It is lawfully dedicated .... 
The United States Constitution does not forbid a State to control the use of its 
own property for its own lawful nondiscriminatory purpose. 

The legislatively delegated power to control land owned by drainage and water 
management districts, s. 298.22(5), supra, and the concomitant duty of such districts as 
public corporations, s. 298.03(3), supra, to preserve and protect water resources, s. 
298.01(1), supra, would give them the power to prohibit trespass on lands owned by such 
districts under their general corporate powers and proprietary ownership rights in 
property. See 32 Fla. JUl'. Trespass s. 5 (1960); 25 Fla. JUl'. Property s. 14 (1959); and In 
re Quinn, 35 Cal. App.3d 473, 485, 110 Cal. Rptr. 881, 889 (5th Ct. App. 1973). Moreover, 
where a statute imposes a duty on public officials to perform a stated purpose, it also 
confers by implication all necessary 01' proper power for the cl':nplete exercise of such 
authority and duty not otherwise violative of law. In re A,;visory Opinion to the 
Governor, 60 So.2d 285, 287 (Fla. 1952). 

The Legislature has authorized public use of property owned by certain governmental 
bodies. See, e.g., ss. 253.665, 372.121, 372.573, 373.139(3), and 589.26, F. S.; see also s. 11, 
Art. X, State Const., and ss. 253.04 and 253.05, F. S., and cf. AGO 076·37. However, there 
is no statutory authority providing for public use of property owned by drainage and 
water management districts created under Ch. 298, F. S. It would seem to be particularly 
appropriate that general public use of property owned by a pubJic corporation created 
for limited and special purposes has not been provided for, but s. 298.76(1), F. S., does 
indicate that the Legislature may enact special or local laws "granting additional 
authority, powers, rights and privileges ... pertaining to or affecting any drainage 
district heretofore 01' that may be hereafter created as provided for by said chapter 298." 

076-88-~April 19, 1976 

ELECTIONS 

STATEMENTS OPPOSING A PERSON'S CANDIDACY 

To: David H. Bludworth, State Attorney, West Palm Beach 

PrepartJd by: Michael M: Parrish, Assistant Attorney General 

QUESTIONS: 

1. Does an expression by mass media which opposes the candidacy of 
a particular candidate without any mention of, or connection with, that 
candidate's opponent or opponents come within the definit~·, m of 
"political advertisement" in s. 104.371, F. 8.? 

2. Does a P, :')up, club, association, or other organization which 
sponsors a PUbv:;ltion which characterizes a candidate for public office 
for the purposl> ~f opposing the candidacy of such candidate come within 
the pm'view of s. 104,37(5), F. 8:1 

3. Is a contribution made through or in the name of another in 
opposition to a candidate for election or nomination prohibited by s. 
106.08(3), F. S.? 

SUMMARY: 

An expression by mass media which opposes the candidacy of a 
particular candidate without any mention of, or connection with, any 
opponent of such candidate does not come within the definition of 
"political advertisement" in s. 104.371, F. S. A group, club, association, or 
other organization which sponsors a publication which characterizes a 
c{uldidate for puH\coffice for the purpose of opposing the candidacy of 
such candidate does not come within the purview of s. 104.37(5), F. S. A 
contribution made through or in the name of another in opposition to a 
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candidate for election or nomination is not prohibited by s. 106.08(3), 
F. S., lmless such contribution is made to a political committee. 

In view of their interrelationship and similarity, your questions will be answered 
together. It should first be noted that throughout the statutory scheme regulating 
elections in this state (Chs, 97·106, F. S.), prohibiti0l1s and regulations respecting 
campaign activities related to candidates fall into three general categories: Those which 
prohibit or regulate particular activities only when they are in support of, in furtherance 
of, or for the purposes of advancing or endorsing a particular canQ,Jate, See: ss. 
104.071(1), 104.071(1)(c), 104.37(4), 104.3'/(5), 104.373, 106.021(4), 106.04(5), 106.08(1), 
106.08(3), 106.10(1), 106.15(2), 106.17(1), 1.06.17(4), 106.17(5), 106.29(3), F. S. Those which 
prohibit or regulate particull.'l' activitios when they are in support of, in furtherance of, 
or for the purpose of advancing 0 1' endorsing a particular candidate as well as when they 
are in opposition to or against a particular candidate. See: ss. 100.361(9), 104.071(1)(b), 
104.081, 106.011(2), 106.07(3), F. S. Those which prohibit or regulate particular activities 
only when they are in opposition to or against a particular candidate. See s. 104.35, F. S. 

In view of the fact that, as itemized above, the Legislature has made specific 
distinctions with respect to the context in which certain campaign activities are subject 
to regulation or prohibition, it must be presumed that the Legislature had some purpose 
in mind in its selection of the various contextual settings within which it deemed there 
to be a need for regulation or prohibition. The rule to be applied in the construction of 
such statutory provisions is stated in United States v. Wong Kim Bo, 472 F.2d 720 (5th 
Cir. 1972): 

Moreover, where Congress [or the Legislature] includes particular language in 
one section of a statute but omits it in another section of the same Act, it is 
generally presumed that Congress [or the Legislature] acts intentionally and 
purposely in the disparate inclusion or exclusioQ,. 

Similarly, as noted in Stein v. Biscayne Kennel Club, 199 So. 364 (Fla. 1940): "It must be 
assumed that the Legislature had some purpose in using particular language in a 
legislative act." 

Turning now to the particular statutory provisions about which you inquire, s. 104.371, 
F. S., reads, in pertinent part: 

Political advertisement is an expression by any mass media, attracting public 
attention . . . which shall transmit any idea furthering the candidacy lor 
public office of any person. (Emphasis supplied.) 

The definition is limited by its specific terms to an expression "furthering the candidacy 
for public office of any person." It neither specifically nor impliedly includes an 
expression opposing the candidacy for public office of any person. Accordingly, I am of 
the view that an expression by mass media which is limited to the transmission of any 
idea opposing the candidacy for public office of any person does not come within the 
meaning of the term "political advertisement" as defined in s. 104,371. 

The second statutory provision about which you inquire, s. 104.37(5), F. S., requires
with exceptions not here pertinent-the inclusion of certain information in 

[a]U political advertisements 01' endorsements, including any publication 
which purports to rate, rank, or characterize candidates for public office, 
sponsored by any group, club, association, 01' other organization ... for [the] 
purpose of endorsing the candidacy of one or more candidates for public office 
or for [the] purpose of endorsing 01' opposing any referendum .... (Emphasis 
supplied.) 

Although the foregoing statutory provision clearly applies to expressions "endorsing or 
opposing" a I'eferendum, insofar as it purports to regulate conduct relating to a candidacy 
for nomination or election to public office the statute is specifically limited to expressions 
"for [the] purpose of endorsing the candidacy of one or more candidates." As noted in 
AGO 075·122: 

An examination of Webster's Third New Intcl'Ilational Dictionary (unabridged) 
reveals at p. 749 that the definition of the word endorse includes "to express 
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definite approval or acceptance Qf' as well as to "support or aid explicitly" or 
"vouch for" . . . . 

It is clear from the foregoing definition that an expression limited to the transmission 
of an idea opposing the candidacy for public office of any I?erson does not come within 
the meaning of the word "endorsing." Further, I am of the VIew that the phrase "for [the] 
purpose of endorsing the candidacy of one or more candidates" modifies and limits the 
scope of the preceding portion of the sentence in which it appears, which portion reads 
"including any publication which purports to rate, rank, or characterize candidates for 
public office." Accordingly, a publication which characterizes a candidate for public office 
would come within the purview of s. 104.37(5), F. S., only if such characterization also 
constituted a political advertisement as defined in s. 104.371, F. S., and discussed above 
or was "for [the) purpose of endorsing the candidacy of one 01' more candidates for public 
office." On the basis of the foregoing, it is my opinion that an expression limited to the 
transmission of an idea opposing the candidacy for public office of any person-or limited 
to the characterization of a candidate as one who should not be elected-does not come 
within the scope of s. 104.37(5). 

The last statutory provision about which you inquire is s. 106.08(3), F. S., which 
provides, in pertinent part: 

No person shall give, furnish. or contribute money, material, or supplies, 01' 
make loans, in support of a candidate for election or nomination or in support 
of or in opposition to an issue, 01' to any polilica.l committee, through or in the 
name of another, directly or indirectly, in any primary or general election 01' in 
any election at which an issue is presented to the electors for their approval or 
rejection. (Emphasis supplied.) 

Insofar as the foregoing prohibition relates specifically to candidates for election or 
nomination, the scope of the prohibition is by its terms expressly limited to contributions 
"in support of' such a candidate. Accordingly, a contributlOn in opposition to a candidate 
for election or nomination made in the name of another would not appear to run afoul 
of the prohibition against such contributions made "in support of" a candidate. 

However, attention must also be given to th_t portion of the statute which prohibits 
contributions in the name of another "to any political committee." (Emphasis supplied.) 
This lust-quoted portion of the statute is couched in broad terms and contains no 
qualification respecting the purposes of the political committee. Therefore, I am of thE' 
view that a contribution made to a political committee in the name of another is 
prohibited by the subject statute, irresI?ective of the purposes of the political committee 
01' the purposes to which the contributlOn is to be applied. 

076.89-April 19, 1976 

TRAVEL EXPENSES 

"CONVENTION" AND "CONFERENCE" DEFINED 

To: Dorothy W; Glisson. Department of Professional and Occupational Regulation, 
Tallahassee 

Prepared by: lv/arlin S. Friedman, Assistant Attorney General 

QUESTION: 

What are the definitions of "convention" and "conference" as 
contemplated by s. 112.061(6)(a), F. S., with respect to meetings of the 
State Board of Accountancy? 

SUMMARY: 

Regular meetin~s of the State Board of Accountancy are not 
"conventions" 01' • conferences" within the meaning of s. 112.061, F. S. 
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I Such meetings are not made "conventions" or "conferences" by the fact 
that an "outside" person or group may appeal' before the board to 
discuss, 01' make presentations to the boal'd of, matte!':! within the 
statutory function~ of the board. 

"Each member [of the State Board of Accountancy] shall,'cceive $10 pel' day, or any 
part of a day, while attending official bO;!l'd meetings and shall receive pel' diem and 
mileage as provided in s. 112.061." Section 473.21, F. S. The board is required by s. 
473.07, F. S., to meet at least twice a year to act UpOl1 applications to take the 
examination provided in s. 473.08, F. S. Other meetings may be called in accordance with 
the rules adopted by the board. 

All travelers when traveling to a cont'elltion or conference which serves a direct and 
lawful public purpose with relation to the public agency served by the person attending 
such meeting shall receive for subsistence up to $25 pel' diem or up to the amounts 
permitted in s. 1l2.061(6)(d), F. S., for meals, plus actual expenses for lodgil1g ut a single 
occupancy rate to be substantiated by paid bills. Section 112.061(6)(a), F. S. 

Pursuant to s. 112.061(6), (10), and (12), F. S., the Department of Banking and Finance 
has denned "convention" and "conference" and provided examples to aid in the 
construction of the terms. Rule 3A·1.06. Florida Administrative Code provides: 

1. "CONVENTION" DEFINED. A Convention is the assembly [sic] n 
group of persons representing persons and groups, coming together for the 
accomplishment of a purpose of interest to a large group or groups. 

2. "CONFERENCE" DEFINED. A conference is coming together of 
persons with a common interest or interests for the purpose of deliberation. 
mtel'change of views, OJ' disputes; and for discussion of their common problems 
and interests. The term also includes similar meetings such as semillUrs and 
workshops which are large formal group meetings that are programmed and 
supervised to accomplish intensive research, study, diSCUSSiOn and work in 
some specific field or on a governmental pl'oblem 01' problems. 

3. CONS'T.'RUCTiON. Where the head of a state agellcy, office. dil'isioll, 
bureau or department calls together state officers, employees, and authorized 
persons of hz's agency, office, divit.iclII. bureau or department (Ol' the discllssion 
alld study of their common problems 01' interests, such a gathering or meeting 
will not be deemed to be either a convention 01' conference; and the same would 
be true of a gathering of sllch persons of a district 01' area office uf'such agency, 
office, division, bureau, 01' department. Also, where the head of such state 
agencies or departments culls together his own departmental state omcars, 
employees and authorized persons from variolls sections I~f the state for 
interoffice discussion and consideration, such a gathering will not [sic] deemed 
to be either a convention or a conference. However, when the head of a state 
agency. division or departmellt calls together state officers, employees and 
authorized persons from othet' departments, offices, divisions, or agencies for 
the purpose of discussing common governmental problems, for the purpose of 
discussing the implementation of legislation or rules and regulations. or for th~l 
purpose of discussing uniform procedUres to be established for the operation of 
other depUl'tments, agencies, offices, 01' divisions of the state, such a gathering 
will be considered to be a conference within the meaning of Section 112.061(6), 
F. 8. (Emphasis supplied.) 

This rule was adopted from AGO 063·95. Therein this office concluded: 

What we believe the legislature had in mind were those more formal '01' 
important meetings of public officers or employees where they come together 
in their official associations br hold group meetings of an exceptional nature and 
official progt'ums, panel discussions and gt·oup clinics are involved. We think 
that the legislature did not draw too gt'eat a distinction between its use of the 
words "convention" 01' "conference" but that its use of these terms was 
practically synonymous 01' interchangeable. 

As gleaned by the italicized portion of Rule 3A·l.OS, F.A.C., above, the general 
meetings of the State Board of Accountancy, which I understand are held once a month 
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at different locations around the state, would not be considered cOllferences 01' 
conventions. 

Your question, as I understand it, is whether a regular meeting of the State Board of 
Accountancy becomes a 'conference 01' a convention within the purview of s. 112.061, 
F. S., whtm "othcl' persons 01' groups are scheduled for discussion, deliberation a'nd/or 
appearance." The agendas of the board disclose that almost every meeting has some type 
of appearance from "outside" persons or groups. However, such appearances would not 
ordinarily convert a regular me~!ting into a conference 01' convention within the purview 
of Rule 3A·1.06, supra. Meetings with appearances by persons or groups which relate to 
the internal fUhctioninlr of the board, such as the consideration of examination 
applications, petitions for declaratory statements, admissions illto the profession, 
suspensions, revocations and reinstatements, and complaints would not be a "convention 
01' conference which sel'ves a dla'ect and lawful public pmpose with relation to the 
[administrative board] served by the person attending such meeting" for which 
reimbursement for truvel expenses may be made under s. 112.061(6)(a). Cf, AGO 073·188. 

Consideration must now be given to those meetings which include appearances of 
"outside" persons or groups which do not relate to the internal functioning of the board. 
Such appearances may include those to discuss educational requirements and proposed 
legislation. The agendas of the State Board of Accountancy which include such 
appearances disclose that such were not the pl'imal'Y purpose for the meetings but were 
merely incidental to thl3 scheduled meetings of the board and were business matters 
routinely before the board at such meetings for its consideration. In any event, the 
members of the board would not be entitled to any pel' diem or tr!weJ expenses for the 
travel to a convention 0.1' conference, as the board members traveled to an official board 
meeting rather than a conference 01' convention in which the board members were 
participating in such capacity as members of a larger group of individuals with a common 
interest assembled for the purpose of attaining or implementing common goals. 

It should be noted parenthetically that the compensation provided for the members of 
the board under s. 473.21, F. 8., is only "while attending official board meetings" and not 
when attending a convention or conference. 

076·90-April 20, 1976 

CIRCUIT COURT CLERK 

CHARGE FOR PREPARING TRANSCRIPT OF RECORD 
IN APPELLATE PROCEEDING 

To: Miller l-lewtvn, Clerh, Circllit Court, Dade City 

Prepared by: JltIichacl H. Davidson, Assistant Attol'lley General 

QUESTION: 

In )Jreparing a transcript of record for appeal pursuant to Florida 
Appellate Rule 6.9, may the clerk of the circuit court charge for one copy 
as if it were an original record? 

SUMMARY: 

A clerk of circuit court may not charge costs under s. 28.24(12), F. S., for 
the making of transcripts of record as provided for in Rule 6.9, Florida 
Appellate Rules but must confine his charges for that service to those 
authorized under s. 28.24(13), F. S. 

Florida Appellate Rule 6.9(a) requires the preparation of record upon appeal by the 
defendant, stating that "an original and two copies" shall be completed by the clerk. That 
Rule 6.9(a) has to do with "transcripts of record" and not the preparation of an "original" 
document is evidencad by the contrast between it and Rule 6.9(e), which provides that 
the original papers and exhibits may be sent to the appellate court either by order of 
that court or by order of the lower court. Otherwise, the original papers and exhibits 
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remain in the lower court file. Also cf. Rule 6.10(a), Florida Appellate Rules which 
requires the clerk to deliver the "transcript of record" atld two copies to the approp!'iate 
persons in. cases where the state is the appellant. 

The applicable statutes also note the distinction between "transcripts of record" and 
"original" papers and documents. Section 28.24(12), F. S., prescribes a service charge of 
$1 pel' instrument for "preparing. numbering and indexing of original record" of 
appellat~ proceedings, while s. 28.24(13), F. S., prescribes a charge of $1 per page for 
"making transcripts of record" in appellate proceedings. 

Therefore, as the clerk of the circuit court does not prepare, number. or index an 
original record in the performance of his or her duties prescribed by Rule 6.9(a). SllIJra, 
I am of the opinion that he or she may not so charge for that service, as provided for in 
s. 28.24(12), F. S., but must confine his charges to those prescribed by s. 28.24(13), F. S, 

076-91-April 20, 1976 

EDUCATION 

CHANGE IN CORPORATE STRUCTURE OF INDEPENDEI'-.'T SCHOOL 
LICENSEE-NOT TANTAMOUNT TO TRANSFER OF LICENSE 

To: Earl R. Edlml'ds. E'recutit'e Director, Board of Independent Postsecondary 
Vocational, Technical. Trade, alld Business Schools. Tallahassee 

Prepared by: Bruce kI Singer, Assistant Attorney General 

QUESTION; 

Does a change in the corporate structure of a licensed 
nongovernmental postsecondary vocational, technical, trade, or business 
school or a change of the corporate name of such school constitute a 
"transfer" of its license, which is prohibited by s. 246.217, F. S,? 

SUMMARY: 

Pursuant to s. 607.191, F. S., no amendment of the articles of 
incorporation of a corporation, including changes in the corporate 
stl'ucture or of the corporate name authorized by eh. 607, F. S., shall 
affect any existing cause of action or existing rights of any person other 
than the shareholders. Therefore, as long as a licensed school (as defined 
in s. 246.203, F. S.) remains essentially the same in objectives, philosophy, 
curriculum, and administration, an amendment of the articles of 
incorporation changing the corporate structure in a manner authorized 
by law or changing the corporate name of such corporate licensee does 
not constitute a "transfer" within the purview of, and prohibited by, s. 
246.217, F. S. 

Your question is answered in the negative. 
Your inquiry does not delineate the "changes in corporate structure" of the 

organizations or schools to which you may have specific reference, but I assume that your 
inquiry is it1 reference to those changes authorized and prescribed by s. 607.177, F. S., 
including a change of the corporate name. Corporations may be organized under Ch, 607, 
F. S., and the provisions of that statute extend to all corporations, whether for profit or 
not for profit. Section 607.007. Also see eh. 608, F. S. Pursuant to s. 607.191, no 
amendment of the articles of'incorporation, including "changes in corporate structure" 
01' change of the corporate name authorized by s, 607.177 shall affect any existing cause 
of action in favor of, or against, the corporation 01' existing rights of any person other 
than the shareholders thereof. 

In general, a change in the corporate name has no effect on the corporation as a legal 
entity, nor does it affect its identity. The 'Corporation continues, as before, to be 
responsible in its new name for all debts or otlie.r . .liabilities which it had previpusly 
con.tracted or incurred. Steward v. Priston, 86 So. 348 (Fla, 1920); Sealcell CorporatJOll v. 
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Berry, 150 So. 634 (Fla. 1933); 18 C.J.S. Corporations s. 171 f., p. 571 et seq. The mere 
amendment of the articles of incorporation does not create a new corporation or 
otherwise affect its identity, or its existing rights or liabilities. 18 C.J.S. Corporations s. 
84. 

Under s. 246.215, F. S., both the school and the agent of a nongovel'llmental 
postsecondary vocational, technical, trade, or business school (as defined in s. 246.203, 
F. S.) must be duly licensed. 

A license is in the nature of a special privilege rather than a right common to 
all, and is often required as a condition precedent to the right to carryon 
business .... [30 Am. JUl'. Licenses s. 2, p. 325.] 

A license generally is regarded as a special privilege of personal trust and confidence 
that cannot be assigned or transferred. See Hom Moon Jung v. Soo, I't llX., 167 P.2d 929; 
John Barth Co. v. Brandy, et aI., 161 N.W. 766; III rr Buck's Estate, 30 A. 821; In 1'1' 
Grimm's Estate, 37 A. 403; State ex rel. Gordon Memorial Hosp., Inc. v. West Virginia 
State Board of Examiners for Registered Nurses, et al., 66 S.E.2d I; In 1'1' Blumenthal, 18 
A. 395; State v. Lydick, 9 N.W. 560; Shannon v. Esbeco Dist. Corp., 120 S.W.2d 745; State 
v. Bayne, 75 N.W. 403; cf. 53 C.J.S. Licenses s. 45; 33 Am. JUl'. Licenses s. 66; AGO 062-
110. 

While the authorized officials of a licensed corporate school might sell and transfer its 
assets and property or dissolve the corporation, the corporation may not sell and transfer 
its license or privilege to operate the school and carryon its business, as the same is 
merely a personal privilege or right granted by the State Board of Independent 
Postsecondary Vocational, Technical, Trade, and Business Schools. In any event, s. 
246.217, F. S., expressly prohibits the transfer of the license of either the licensed school 
or its agent (as defined by s. 246.203(5), F. S.). 

It is stated in 1 Am. JUI'.2ci Adm. Law s. 70, p. 866: 

Administrative agencies are creatures of statute and their power is dependent 
upon statutes, so that they must find within the slatute warrant for the exercise 
of any clllthority u·hich they claim. They have no general or common-law 
powers but only such as have been conferred upon them by law expressly or by 
implication. iEmphasis supplied.) 

See also 73 C.J.S. Pub. Adm. Bodies s. 48, p. 367, et seq.; Bd. of County Com. of Dade 
County v. State, 111 So.2d 476,479. 

An examination of the provisions of Ch. 246, F. S., fails to indicate the existence of any 
procedure or any authority to effectuate a transfer of a school's or agent's license. Indeed, 
s. 246.217, F. S., specifically provides that the licenses shall not be transferable . 

. . . If there is a reasonable doubt as to the lawful existence of a particular 
power that is being exercised ... the further exercise of the power should be 
arrested. [State v. Atlantic Coast Line R. Co., 47 So. 969 (Fla. 1908), See also 
State of Fla. ex rel. Barbara Greenberg v. The Florida State Board of Dentistry, 
297 So.2d 628 (Fla. 1974).] 

There is authority in support of the proposition that a change in membership of a firm 
does not constitute a transfer within the statutory prohibition. Hill v. Trexton, 23 S.W. 
947; Valentine v. G.S. Donaldson Inv. Co., 260 P. 305. 

Accordingly, it is my opinion that, if a school remains essentially the same in 
objectives, philosophy, curriculum, and administration, a mere amendment of the articles 
of incorporation changing the corporate structure in a manner authorized by law or 
changing the corporate name of the licensed school is not a "transfer" as contemplated 
und prohibited by s. 246.217. F. S. 
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076-92-April 20, 1976 

DUAL OFFICEHOLDING 

OFFICES OF MAYOR AND TOWN MARSHAL INCOMPATIBLE 

To: Matthew M. Sullivan, Mayor, Frostproof 

Prepared by: Gerald L. Knight, Assistant Aftol'lle), General 

QUESTION: 

May the city council of the City of Frostproof assign the duties of town 
marshal to the mayor? 

SUMMARY: 

The dual officeholding prohibition of s. 5(a), Art. II, State Canst., and 
the public policy rule against holding two incompatible public offices 
preclude the mayor of the City of Frostproof from assuming and 
performing the duties of town marshal. In aCldition, the mayor could not 
act as town marshal 01' conservator of the peace without obtaining a 
certificate of compliance in accordance with s. 943.14(2), F. S., of the 
Department of Criminal Law Enforcement Act of 1974. 

Section 5(a), Art. II, State Const., provides, in pertinent part, that H[nlo person shall 
hold at the same time more than one office under the government of the state and the 
counties and municipalities therein." See also s. 15, Art. XVI, State Const. 1885. Applying 
this constitutional provision to the instant question, it would appear that both the maYOl' 
and town marshal are made officers of the City of Frostproof by that municipality's 
charter act. See s. 1, Art. II, Ch. 8955, 1921, Laws of Florida, enumerating officers of the 
city to include the mayor and town marshal. Consistent with this chatter act, I am 
compelled to conclude that the positions of mayor and town marshal of the City of 
Frostproof are offices within the purview of s. 5(a), Art. II, State Const., and that, 
therefore, one person may llot serve in both positions simultaneously. Cf. AGO's 071-167 
and 072-348 concluding that a deputy sheriff and a police chief are also officers within 
the purview of the constitutional dual officeholding prohibition; also cf. AGO 069·2. 

In reaching the foregoing conclusion, I am not unaware of the provision of the charter 
act of the City of Frostproof which states that the city council may abolish the office of 
town marshal, among others. and "provide that the duties of same be performed by the 
officers of said town." Section 1, Art. II, Ch. 8955, Sllpra. Neither am I unaware of those 
cases which hold that the mere imposition on an officeholder of additional or ex officio 
tluties compatible with the duties the officeholdel' is already required to perform is not a 
violation of the constitutional dual officeholding prohibition. See Whitaker v. Parsons, 86 
So. 247 (Fla. 1920); State ex rez' Landis v. Reardon, 154 So. 868 (Fla. 1934); State v. 
Florida State Turnpike Authority, 80 So.2d 337 (Fla. 1955). 

However, as I understand it, the city council here is not abolishing the office of town 
marshal, but, according to the ordinance in question, is merely authorizing the mayor "to 
assume and perform the duties of Town Marshal as conservator of the peace," i.e., to 
exercise the powers and perform the functions of another office which is still in existence. 
Moreover, the duties of the offices of mayor and town marshal are incompatible, since 
the mayor is empowered and directed by the charter act to appoint and supervise the 
town marshal. See s. 1, Art. III, and s. 3, Art. VI, Ch. 8955, supra. Thus, performing the 
duties of both offices simultaneously would be ill violation of the public policy rule 
prohibiting the holding of two incompatible public offices, such incompatibility existing 

. . . where one is subordinate to the other and subject in some degree to the 
supervisory power of its incumbent, or where the incumbent of one has the 
power to appoint or remove or set the salary of the other, or where the duties 
clash, inviting the incumbent to prefer one obligation ovel' the other. [Attorney 

. General Opinion 070-46.) 
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Finally, it would appear that even if such dual service were otherwise valid, the mayor 
could not assume and perform the duties of town marshal as conservator of the peace 
without obtaining a certificate of compliance in accordance with s. 943.14(2), F. S., of the 
Department of r 'I'iminal Law Enforcement Act of 1974. Compare the definition of "police 
officer" contained in s. 943,10(1), F. S., with the definitions of "marshal" and "conservator 
of the peace" contained in Black's Law Dictionary (Rev. 4th Ed.), pp. 378 and 1125. The 
exception provided in s. 943,21, F. S., for "elected officers," in my opinion, refers to 
elected police officers ar defined in s. 943.10(ll such as elected sheriffs, police chiefs, etc., 
and not to such offices as a city mayor or an appointive town marshal. 

Your question is answered in the negative. 

076-93-April 21, 1976 

STATE OFFICERS AND EMPLOYEES 

OPTIONAL MEMBERSHIP IN HEALTH 
MAINTENANCE ORGANIZATION 

To: ,J. H. ",lim" Williams. Lieutenant GOl·enzor. Tallahassee 

Prepared by: Lar(l' Lev.\\ Assistant Attorney General 

QUESTIONS: 

1. Do federal law and regulations require the state to otrer its 
employees the option of health maintenance organization membership as 
an alternate to the state insurance program provided pursuant to s. 
112.075, F. S.? 

2. If the above question is answered in the affirmative, can and must 
the state pay to a federally qualified health organization chosen by an 
employee the Sum equal to the state insurance contribution provided by 
s. 112.075, F. S.? 

SUMMARY: 

Thc State of Florida or any agency thereof is required to offer its 
employees the option of membership in a qualified health maintenance 
organization engaged in the provision of basic and supplemental health 
service in the area in which such employees reside as an alternative to 
the state insurance program provided pursuant to s. 112.075, F. S., due to 
the requirements of federal law and regulations embodied in Title 42 
U.S.C.A. 300e et seq. (Public Law 93-222), and C.F.R., Title 42, Ch, 1, Part 
110, Subpart H, Rules 110.801·nO.808 as published in the federal register 
Vol. 40, No. 208, and is required to pay to such a federally qualified health 
maintenance organization chosen by an employee a sum equal in amount 
to the state insurance contribution provided by s. 112.075. 

In your letter you advise: 

It is asserted to us that the provisions of s. 112.075 are required by Federal law 
to be made equally applicable to an employee who chooses membership in a 
health maintenance organization as an alternate to the state insurance plan. 
Among the Federal provisions asserted to be applicable are Title XIII of the 
Public Health Service Act, (42 U.S.C. 300e et seq.), as added by the Health 
Maintenance Organization Act of 1973, Public Law 93·222. (especially Section 
1310) and CFR Title 42, Chapter 1, Part 110, Subpart H. Rules 110.801-110.808, 
as pubiished in the Federal Register, Vol. 40, No, 208, for Tuesday, October 28, 
1975, pages 50212·50216. However, before taking any action in the matter, we 
feel that the advice of your office is necessary. 
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Question 1 is answered in the affirmative. Question 2 is unswered in the affil'mative 
subject to the discussion which follows. 

Section 112.075, F. S., is the State Officers und Emplovees Group InstU'al1cCl Program 
Law. Section 112,075(1)(b) states that the purpose of the law is to authorize a group life, 
health, and accident insurance benefit program for all state officers and all full·time state 
employees holding salaried pOSitions. Section 112.075(2) defines "full-time state 
employees holding salaried positions." Section 112,075(3Hb)4, 1)t'ovides that the group 
insurance program "shall be uniformly available to all state officers and full-time stl\te 
employees holding salaried positions," The Secretary of Administration is responsible fol' 
the administration of the group insurance prowam, s. 112.075(4), and the Department of 
Insul'Unce has the duty of determining that lI1surance carriers desiring tt) bid for the 
insul'Unce to be offerE.'d are fully qualified, fhmncial1\' sound, und capable of Illf'eting all 
servicing requirements. Section 1l2.075(3)(bl3. Section 112.075(5) mandatl>H that 
participation in the state group insurat)ce program bv any stute ofIic<~r 01' employee shall 
at all times be !'O!zlllta/:V under the rules and procedures prescribed by the Department 
of Administration. 

Section 112,075(7), F. S,' provides the authority for the payment by state ag-encies, 
from any funds made available for such purposE.'s, of 75 percent of the cost of th(l 
individual coverage of each officer 01' employee pal'tidpatmg in the state insurance 
program. Section 112.075(7)(d) provides: 

No state or agency funds shall be contributed by allY state agency toward the 
premium cost of any group health insurance program unless Auid program is 
established pursuant to the provisions of this section. 

The mandute of the above-quoted puragl'aph and the other provisions of s. 112.075 must 
be examined in light of federal law to determine if fedel'allaw requires the state to offer 
its employees the option of health maintenance organization memLf'l'ship us an 
altel'l1ative to the state insurance program and to determine if state 01' agency funds ure 
required to be contributed toward the dues or premium costs of such state employees for 
particil?ating in a health maintenance organization. 

Public Law 93-222, enacted December 29, 1973, created what is commonly referred to 
as the "Health Maintenance Organization Act of 1973." Said law is now embodied in Title 
42 U.S.C.A. s, 300e-9, et seq. Section 300e-9(a) provides: 

(a) Each employer which is required during any calendar quurter to pav its 
employees the minimum wage specified by section 206 of Title 29 (01' wou}<1 be 
required to pay his employees such wage but for section 21,'1(0) of Title 2m, and 
which during such calendar quarter employed an average number of employees 
of not less than twentv-five, shall, in accordance with regulations wluch the 
Secretary shall prescribe, include in any health benefits plan olfC'red to its 
employees in the calendar year beginning after such caltmdar qUClrter the option 
of membership in qualified health maintel!al!cl! organizatio1ls which nrc 
engaged in the provision of basic and supplemental health services ill the areas 
in which such employees reside. (Emphasis supplied.) 

It is this fedel'allaw which requires that the option of membership in qualified health 
maintenance organizations be offel'ed by any employer required by Title 29 U.S.C,A., s. 
206, which is s. 6 of the Fail' Lubol' Stundards Act of 1938, to pay its employ(>es the 
minimum wage specified therein. 

Title 29 U.S.C.A., s. 206, provides in part: 

(a) Every employer shall pay to each of his employees who ill any workweek 
is engaged Il1 commerce 01' 111 the production of goods for commCl'ce wages at 
the following rates , ... (Emphasis supplied.) 

Thus we must determine if the State of Flol'ida is an "employ(>r" as defined by the Fail' 
Labor Standards Act, as amended. Examination of s. 203(di reveals that. originally, a 
state was excluded from the definition of "employer" as defined therein. However. the 
section was amended by Public Law 89-601, s. 203(d), to define employer as follows: 

"Employer" includes any person acting directly or indirectly in the interest of 
an employer in relation to an employee and includes a public agency, but docs 
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not include uny labor organization (other thun when acting as an employer) 01' 
anyone Hcting" in the capacity of officer or agent of such labor organization. 
(Emphasis supplied.) 

"Publk agency" is defined in s. 20:3(x) as follows: 

"Public agency" means the Government of the United States; the gOl'ernment 
of' a Slate or political sllbdil'isio1t therl!of,' any agel!c:v of the United States 
(including the United States Postal Service and Postal Rate Commission), a 
Slatl' or a polil'ical sllbdit'isioll of a State; or any interstate governmental 
ag(mcy. (Emphasis supplied.) 

Thus it cun be seen that astute 01: any agencv of a state is squarely within th~ de~nition 
of a "public agency" and accordmgly would be an "employer" as defined III Tltle 29 
U.S.C.A. s. 203(d). Thus, the state or its agencies would be an "employer" within the 
purview of Title 42 U.S.C.A. s. 300e·9, previously quoted herein, and would be required 
t() offer the option provided for therein. An examination of the F"deral Register, Vol. 40, 
No. 208, reveals that tll(' rules and regulations adopted thereunder, Title '12, Ch. 1, Part 
1l0, Subpart II in s. 110.B01, define "employer" as follows: 

Cal "Employer" shull have the same meaning as that given such term in 
St'ction 8(d) of the Fail' Labol' Standards Act of 1933, as amended, (29 U.S.C.A. 
s.203l. 

As l'nn be Sl'en, the rule defines "employer" in substantially the same manner as the word 
is clefi'.md in Title 42 U.S.C..A. s. 300e·9. 

8N'tlon 110.802 provides in part: 

(a) The regulutions of this subpart apply in each calendar year to each 
emploYl'r which: 

(1) • Was required dul'ing any calendar quarter of the previous calendar year 
to pay its employees the minimum wage specified by Section 6 of the Fail' Labor 
Standards Act of 1938 (or would have been required to pay its employees such 
wage but for section 13(a) of such Act) ... ,(Emphasis supplied.) 

Thb rule likewise makes it crystal clear that an employer required to comply with s, 6 
of til(' Fair Labol' Standards Act of 1938, as amended, which would include the state, is 
within tlw purview of the "Health Maintenance Organization Act of 1973." Section 
11O.ll(};J(al oj the Hules provides: 

An I'lIIp[O),t'I' subject to s. J 10.802 shall, at the time u health benefits plan is 
iltli'I'ed to its elij:;ible employees or to such employees and their eligible 
dept'11dents, il/clude ill such l?lan the optioll of nwmbl'I'ship in qualified health 
lIIaintenance CII'/falli;:atimls III accordance frilh the pl'ol'isiolls of this secUon. 
(Emphasis supplied.) 

ThiH rule genel'lllly tracks the statute it implements. A state would be within the purview 
of the rule and tlie statute because the state would be un employer subject to s. 110.802, 
pl'l'viously quoted herein. 

Thus it iH clear that the State of Flot'ida, being an em plover as defined in Title 29 
C.S.C.A. s. 203(d), the Fair Labor Standards Act, would be an "employer" as that term 
is uHed in Title 42 U.S.C.A. s. 300e·9. und accordingly would be required to oiI'er its 
l~mployee8 thp option of membership in qualified health maintenance organizations which 
are engaged ill the provision of basic and supplemental health service in the ureas in 
which :mch employees reside. 

InlltmlUch us s. 112.075, F. S., the State Officers and Employees Group Insurance 
P1'og1'Hm Law, reaches both state officers and employees, it h1 necessary to consider the 
It'rm "employee" as defined in Title 29 U.S.C..A. s. 203(e). Where referring to employees 
of a state ClI' political subdivision of u state, said section provides in s. 203(e)(2) in part: 

teHl) Except as provided in paral,'1'aphs (2) and (3), the term "employee" 
means uny individual employed by an employer. 
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(2) In the case of an individual employed by a public agency, sllt'h term 
means .. 

(c) any illdil'l'dllai employed by a State, political subdivision of a State 01' an 
intet'state govel'l1mental agency. other than such an individual ... 

(i) /1·110 is /lot subject to the cil'i! serl'jc£' /al('.~ of til£' Stat£'. political 
subdit'ision, or agellC'}' ll'llich emp/o\'s him; and 

Iii) who...· . 
(l) holds a pu.blie el(!ctil'e offic(! of that Stat!', political sllbdil'isioll. or (/gi'lIt'Y, 
(Ill is s!'/l'ctrd by the holder of such an of lice to be a Inember of hi,~ prJ'sollal 

stoff: . 
nID is appointed by such all offi('rholder to sel'l'£' on a po/i(:rmalling 1(,I'el, 01' 
(IV) who is all immediat" adl'iser to sCll'h al! offieelwlder with respect to the 

cOll!;titutional or legal powers of his office. (Emphasis SUpplied.) 

As ran be noted. the provision excludes the individuals described above from the 
definition of "employee." Included in the exclusion are individuals employed by a state. 
O!' politi cuI subdivision of a state, who are not subject to the civil service laws of the state. 
political subdivision or agency which employs him; an individual who holds a public 
elected office of that state. political subdivision 01' agency; an individual who is selected 
by the holder of such an office to be a member of his personal staff; an individual who is 
appointed by such an officeholder to serve on a policymaking level; and an individual who 
is an immediate adviser to such an officeholder with respect to the constitutional or legal 
powers of his office. Since the thrust of Public Law 93·222 is for tllll purpose of reaching 
employers and employees under the Fail' Labor Standards Act. it seems clear that the 
ext'luded described indit'iduals, not being employees within the purview of the Fair 
Labor Standards Act of 1938, would not be required to be offered the option of 
membership in health maintenance organizations as an alternate to state insurance. This 
seems the logical and naturnl l'esult of the language found in s. 300·9(a). The language of 
the provision commences by referring to each employer required to pay its employees 
the minimum wage specified by s. 206. and concludes by requiring that such employer 
shall include in any health benefits plan offered to its employees the option of membership 
in qualified health maintenance organizationR. 

Therefore. it seems clear that only those employees covered under the Fair Labor 
Standards Act of 1938 would be required to be offered such option. The thrust of the law 
seems designed to I'each employees protected by the Fair Labor Standards Act of 1938. 

An examination of Public Law 93·222. the Health Maintenance Ol'ganizatioll Act of 
1973, reveals that the term "employee" is not defined therein although it is covered by 
the regulations in s. 110.801(c) wherein it is defined to mean "any individual employed 
by an employer whether on a full or part·time basis." As compared to the definition of 
"employer" found in s. 110.801(1.1) of the regulations. it is noted that the regulations 
specifically define "employer" to have the same meaning as that given in s. 3(d) of the 
Fair Labor Standards Act of 1938. as amended. Although "employee" is not defined in 
the regulations in relation to the definition of "employee" in the Fail' Labor Standards 
Act of 1938 in the manner in which the term "employer" is so defined, in light of the 
overall thrust and purpose of Public Law 93·222, it is my opinion that employees excluded 
from the definition of the term "employee" of the Fair :Labor Standards Act would not 
be required to be offered the option of membership in a health maintenance organization. 
This answers question number L 

Next to be considered is question number 2 which is also answered in the affirmative 
subject to the following discussion. 

Title 42 U.S.C.A. s. 300e·9(e) provides: 

No employer shall be required to pay more for health benefits as a result of the 
applicatio'n of this section than would otherwise be required by any prevailing 
collective bargaining agreement or other legally enforceable contract for the 
prot'ision of health benefits between the employer and its employees. Failure of 
any employer to comply with the requirements of subsection tal of this section 
shall be considered a willful violation of section 215 of Title 29. (Emphasis 
supplied.) 
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Thj.-; <lection protects an t'mployel' from being required to pay more for health benefits as 
a result of the requirements of s. 300e·9 than such llmployer would otherwise be requirNj 
to pay b;V any prevailing collective agreement 01' other legally enforceable contract for 
the provlsion'of health benefits between the employer and its employees and also imposes 
a ptlUalty on an employer for failing to comply with thl.' requirements of the section. 
Rules and regulations have also been adopted pursuant to this provision. Section 110.807 
provides in part: 

(0) The health maintenance organization altel'l1ative shall be in('luded in the 
health benefits plan on terms IlO less (al'Orable in regard to an employer'S 
monetury contribution or designee's cost for heulth benefits, than tbose on 
ll'hi('/Z the o/1w' altel'llatit'C's in the health benefits plun are included: ProL'idet/, 
That the employer shall Ilot be required to pal' more for health benefits us a 
result of offering the option of membership in qualified health maintenance 
organizations thun such employer would otherwise be required to pay for health 
benefits by u collective bargaining agreement 01' other emplover·employee 
contrad in e!fe('t ut the time that the health maintenance orianization' is 
inclUded in the health benefits plans. 

(b) The amount of the employer's 01' desi(.'11ee'S contribution shall be 
determined in u manner consistent with this sectIOn. (Emphasis supplied.) 

This rule is consistent with Title 42 V.S.C.A. s. 300e-9lc} and protN'ts the employcr front 
being required to pay for health benefits ill f'."Ccess of those the employer would otl1!.'rwise 
be required to >;' "Employer-employee" contract is defined in s. 1l0.801(mJ (IS follows: 

"Employer-employee contract" means a legally ellfore!!able agre!!lIlertt (other 
than a collective bargaining agreement) between an employer and its employ!!!!s 
fOI' the provision of, or paymetlt for, health benefits for its employees, or' for 
suc:h employees and their eligible dependents. (Emphasis supplied.) 

In the instant Case, s. 112.075, F. S., would be considered us the "employer-emplove(>" 
('on tract within the purview of the federal law and l'e~'Ulati()ns. The amount of the stilte's 
('ontl'ibutioll would be determined in the manner set forth in s. 110.807 of the Rulf.!s and 
in the instant situation would be that amount established by s. 112.075(71(a), F. S. This 
is I'ecognized in Rule s. 1l0.807(cJ m, follows: 

Where the specific amount of the employer'f; contribution fol' health benefits··is 
fixed by n collective bargaining agreement, by an employer· employe!! ('onfract, 
or by /me, the amount so determined shall (,OIlStitute! the employer's obligatiun 
for contribution toward the health maintenance organization dues or pr('miums 
on behalf of eligible employees or such elllployees and their eligible dependents. 
(Emphasis supplied.) 

The "Health Maintenance Organization Act of 1973" is c1earlv and specifica1:v designed 
to l'pach ull employers as that term is defined in the Fair Lab'or Standards Act of 1938, 
ns amended. States have been clearly unequivocally brought within the purview of said 
Act. The mandate of tht' "Health Maintenance Organization Act of 197a" is to require 
that all such employers within the purview of the Fair Labor Standards Act of 193H, as 
amended, offm' their employees the option of membership in quaJifi(~d health 
maintenance organizations whIch are engaged in the provision of basic and supplemental 
health service in the areas in which such employees reside. In the face of such clear and 
uneqUivocal mandate, the I'P:<trictions found in s. 112.075(7)(d), F. S., must vield. The 
(;ffect of the federal law and Its l'equil't!ments is to lift the restriction of the ui1(> of state 
01' agency funds allowed to be contributed toward the premium costs of (IllV group health 
insurance pt'ogram, ullless one 01' the other, but not both pro~'l'amll are t~stablished 
pUl'suant to tilt' provisions of s. 112.075, F. S., and to authorize and require the use of 
sllch funds toward the dues 01' premium costs of membership opted fOl' bv state 
employe('s in qualified health mall1tenance organizations whicn are engaged' in the 
provision of basic and supplemental health servicE~ in the areas in which such (lmployees 
l'l'side. This is so by virtue of the Supl'emacv Clause of the Fecieral Constitution, Art. 6, 
Clnuse 2, of the United States Constitution .. 

TIl(' l'm~ct of the Supremacy Clause of the Utlitl'd State>; Constitution is well settled. It 
hm; bem) statE'd that the Constitution and laws of the Cllited States extend und ure 
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paramollnt OVl'l' all tilE' territory 0'" evt'ry state ancl cannot b(' annul1NI, nol' the fOl're of 
l'it/wr of them })(> in nny dt'grt'e impait'('d by any law of tht' Rtllte no matter in what form 
01' with what solemnity ::;urh law may haw 1>t'en enacted, or by what namo it muy he 
d('signatt'Cl, will' tilt' I' it be U ('onHtitution, an ()I'dinancl·. a statute, or a l't'solution, and ue 
fur us it cOllfiit,tH with tlw Comititution Ol' with any valid law of the United StatOR, if is 
uttl'rly nugatory and cun affbrd no It'gal protectioll whatever to thmie who art undt'1' it. 
(Chal'gl' of grand .iury. D.C'. ;VIaHs" 1861. at Sprl1lnw. U.S. 602, 30 F('d. Case !io. 18.273: 
Cll.~() s('(' Publit' l'tiliti('s Commiflsion of StatE~ of Califol'nia v. rnited States, 355 F.S. 5:34 
(1958), /'eh('(J/'il/~ delliI'd. 356 e.s. U25.) 

ThiR doctl'ine WilS l't'('ognizl'<I h~' tilt' t'OUl'tH oft Ill' State of B'lol'idu in the mHe!' of tlni'pd 
Statt's v. Cartl'l', 121 So.2d ,13a cFla. 196(1). tlnd M()ntgom('l'~' v. Stall'. 45 So. H'i~l (Fla. 
H)()fO. 

It haH also been stHted that Htatutl):-! within the constitutional authorization of ('ong.e·,s 
ht'l'OIlll' pl1rl ol lilt' llllc of the sl'Vl'ral statl'1; bet'anse thl~ laws of the United State;; Hru 
tlll' sur>l'(~mll law of the land. Alldl'l'::;oll v. Andn'ws. 156 F.2cl 972 (ar<l Cit .. 194m. rCI'£'rsed 
(1/1 olh!'r ~rollnd,~, a:n u.s. 461. A statl' law rlll1not stand which either !i'uotratN! the 
PUI'POHl' of nat\ollul ll'gisJatioll 01' impairs the t'ffil'iency of those agt'nt'ies of f(~del'al 
g'oVl'l'nment to disdwl'gl' the duties fOl' tll(> IWl'fol'matlt'e of which thl~y were cl'eated. 
(~(\tih v. Florida InduHtrial CommiHsion. 3S!! l:.S, 2:35 (1969).) No statl' government ctIn 
(,l':l'lude the g'O"('l'll11wllt. of the Fnited Statl's from tht, exercise of any authol'ity 
confm'l't'd upon it by tIll' COI1Rtitution. oh;;trut't its authol'itativp officl'l's against its will. 
or withhold from it fol' u monl£'nt till' cognizance of any subject which that instrUlllt'llt 
haR committed to it. T('I1I1(,8se(' v. Davis. 100 t'.S. 257 Wl79l. . 

TIl(' fltatt's urt; devoid of power to l'l'tard. impedt~. bUl'dell. or in any m(~asul'l~ control 
till' operatiolls of tht' Constitutionallnw8 enu('tl'c1 by C()n~I'(lH$ to carl'Y into ext'('ution tilt' 
[lOW('I'o v('stNi in tilt' genl'l'cll govel'lltlll'tlt. ~aHh v. Florida Industrial Commission, sup/'(!. 
S('(' sumt' rUSl' at 205 So.2d 700. 

A state statute io in conflkt with a fed('ml statute when OIW may incul' the penalty of 
the fedl'l'ul statute bv obeying the statt' stntutl' or vice vm'sa. Alntll'icnn Federation of 
Labor v, WatH(lll. 60 F. Supp. 10lO (Fla. HH51, rCI't'l'seci Oil other groullcis. :l27 V.S. 582. 

The Supl'emaey Doctrine nlso applit'H to fed('l'all'(lgulatioml. FI't'e v. Blanu, 369 U.S. 663 
(1962). 

The SUEremm'y Do~tl'iI1l' hm; eV(ln allowt'd a fedel'al court to reach tlw GO\~l'nol' of the 
Stllte oi' Florida through nn order to show ('l\u::;e why he lihould not be held in contempt 
for interfering with a court Ol'dl'l', St't'IIm'vest V. BtMl'd of Public Instruction of Manatee 
County, 312 F. Supp. 269 (Fla. 1970). 

Thus it is quitl' ('l'~l11' that the mtllldatl's of tho fedel'al law involvt,d hl'rein and til(' 
federal rel-,'Ulatiol1s implementing said law must bl;' complied with. 

076.U·t-April 21, 1976 

COUR'r COSTS 

COUNTY ~OT REQCIRED TO PAY COSTS OF ~OTICr; BY 
Pl~BLICATION FOR INDIGENTS 

To: HClrri,~ G. Dani!'l. (,l!'rl~. CirclIit ('Olll't. Kissimmee 

PI't'par('d by: .lliC/w!'Z !l. Dal'idsCl1z. A~sisl(l1lt AIt()rt!l~v UI'I!t'ral 

QUESTION: 

\\110 is to bear the cost of notice by publication when the party plaintiff 
is legally indigent as set forth in s. 57.GS1, F. S.? 

SUMMARY: 

The state and county are not responsible for the payment of the costs 
of publication of notice of action by insolvent and poverty-stricken 
persons, except as may otherwise be provided in s. 50.071, F. S. 
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In actions or proceedings for dissolution 01' annulment of marriage, 
acoption, or whel'ein the state law and state and federal Constitutions do 
not require personal service of process, the alternative means of 
obtaining jurisdiction 01' posting notice of action set forth in ss. 49.10(1)(b) 
and 49.11, F. S., and the means of pUblication prescribed by s. 50.071(3), 
F. S., are available if the party seeking to utilize thf.ise means has fully 
complied with s. 57.081, F. S., and obtained a certificate of insolvency as 
required therein. If said party is not qualified or duly.<:~.'tified insolvent 
under s. 57.081, the alternative means of obtaining juri.,d'iction 01' posting 
provided for in ss. 4:>.I0(])(b) and 49.11, and the means of publication 
prescribed by s. 50.071(3) are not then available. Any publication of notice 
made by such noncertified person shall be at the expense of the person 
publishing such notice, and the state 01' county is not responsible 
therefor. 

In civil actions or proceedings other than in the above-mentioned 
categories, the alternative means for notice of action set fOJ:th in ss. 
49.10(l)(b) and 49.11, F. S., and the means of publication prescribed by s. 
50.071(3), F. S., are not available, and no statutory authority exists fo~ the 
state or county to pay such publication costs from public funds. In the 
absence of a judgment of a court of competent jurisdiction requiriny( the 
state 01' cl)unty to pay such publication costs, the same may not be 
lawfully paid L.;r the state 01' county. 

The Legislature may extend the pro':.'isions of ss. 49.10(1)(b), 49.H, and 
50.071(3;~ F. S., to other areas or to other actions 01' proceedlags than 
those specified in said statutes, or it could afnend s. £57.081, F. S., to 
provide that the c\\)Unty defray the costs of publication required of those 
persons qualified under s. 57.081 who have obtain.ld the prescribed 
certificate of insolvency from the clerk of court. 

Because of the direct im olvement of an Orange County neighbOl'hood attorney and the 
Osct'ola County Attorney, acting ag a legal aid attorney, I am assuming, for the purposes 
of this opinion, that the party plaintiffs are insolvent and poverty,stricken pet'Soons within 
the pUl'vie", of s. 57.081, F. 8., seeking publication of notice of action under Ch. 49, F. S. 

In Boddie v. Conn!;rricut, 401 U.S. 371 (1971), the United States Supreme Court was 
confronted with a similar question regarding filing fees for divorce proceedings by 
indigent plaintiffs. The court therein held that a state denied due process of law to 
indigent persons when it refused to permit them to bring divorce actions except on 
payment of court fees and service·of-process costs which they were unable to pay. 

Faced with the question of payment of publication costs in an adoption proceeding 
initiated by an indigent person, the Florida Supreme Court in Grissom v. Dade County, 
293 So.2d 9 (Fla. 1974), applied the BJddie decision, stating "it becomes obvious that 
Boddie is limited to a class of actiond where the State has exclusively made judicial 
process the only method of altering a fundamental human relationship; excepting 
fil1lUlciai and economic relationships." (This limitation of Boddie to "fundamental human 
relationships" and the exclusion of "financial and economic relationships" made by the 
court in Grissom was prompted by the decision in U.S. v. Kras, 409 U.S. 434 [1973].) The 
court tlwn went on to hold that the having of children, either through procreation or 
adoption, is a fundamental right "so basic as to be inseparable from the rights to enjoy 
and defend life and liberty [and] to pursue happiness," as provided in the Florida 
Constitution, that the application to indigents of statutes requiring the person initiating 
said adopticn proceedings to bear the co~ts of publication therein denies such persons 
access to the courts when no other means for securing such a fundamental right is 
available, and that such application is, therefore, unconstitutional. The court further held 
that, in such cases, the state should bear such costs of publication as may arise therein 
where no other lTleans of securing such fundamental rights are available. The court also 
noted that if the costs in such cases became excessive, the Legislature should provide a 
less costly alternative rr.ethod of obtaining jurisdiction. 

Section 49.10(l)(bl, F. S., provides that, in proceedings for dissolution or annulment of 
marriages, adoptions, und actions or proceedings wherein personal service of process or 
notice is not required by the statutes 01' Constitution of this state or by the Constitution 
of the United States, the clerk of the court shall post notices of action in the manner 
prescribed by s. 49.11, F. S., when such notices are required of persons authorized to 
proceed as insolvent and poverty-stricken persons under s. 57.081, F. S., in lieu of 
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publication of notice of said actions. Where personal service of process or notice is 
required by law, the sheriff is, of course, required to make service for these persons 
qualifying under s. 57.081, regardless of the county of residency, at such time as they 
have obtained a certificate of insolvency from the clerk as thelein specified. See State ex 
rel. Shellman v. Norvell, 270 So.2d 417 (4 D.C.A. Fla., 1972); AGO 072·137. The above· 
cited statutory provisions accord with the guidelines set forth in Boddie and Grissom, as 
they provide a means through which an indigent person may have access to the courts 
in these actions or proceedings. Further, as there are no publication costs to bear in such 
cases, the state and county are th,.s freed from this fiscal burden. However, compliance 
with s. 57.081 is a condition precedent to the operation of s. 49.10(ll(b), and failure to so 
comply, whether through inabiW c· or neglect, renders said person ineligible to come 
under the operation of s. 49.10(1)(b). See Adams v. Powers, 278 So.2d 598 (Fla. 1973). This 
being so, any publication of notice made by a plaintiff who has failed to qualify and obtain 
a certificate of insolvency under s. 57.081 shall be at the cost 01' expense of the person 
publishing such notice, and the state and county are not responsible therefor. 

Section 50.071(1), F. S., has created a c10cket fund in Broward, Dl\de, and Duval 
Counties for the· purpose of "paying the cost of publication of the fact of the filing of any 
civil case in the circuit court" in those counties; and subsection (2) of s. 50.071 authorizes 
the other counties of the state to create by ordinance such a docket fund "on the same 
terms and conditions established in subsection (1)." Subsection (3) of s. 50.071 requires 
the publishers of any designated record newspapers receiving the court docket fund to 
publish, without charge, legal advertisement for the purpose of service of process under 
s. 49.011(4), (10), or (11), F. S., when such publication is required of persons properly 
classified as insolvent and poverty stricken under s. 57.081, F. S. If' a county elects to 
establish a docket fund as provided in subsection (2) of s. 50.071, it follows that subsection 
(3) of s. 50.071 will also be of full force and effect in that county. 

If the action or proceeding 'is not one for dissolutioll or annulment of marriage, 
adoption, or one wherein the statutes or Constitution of this state or the Constitution of 
tile United States does not require personal service, neither the alternative means of 
obtaining jurisdiction provided by s. 49.10(1)(b), ShiJ!'a, nor the means of publication 
provided for by s. 50.071(3), F. S., 01' the potential means of publication authorized by s. 
50.071(2), F. S., are available. There does not appear to be any other statute authorizing 
the payment of such costs of publication by the state or the county in any other action 
01' proceedings. Thus, no statutory authority exists for the expenditure of stllte or county 
funds to defray publicatio't costs in any action or proceeding other than those designated 
in s. 49.011(4), (10), and (11), supra, and under s. 50.071(1) and (3), F. S. In the absence 
of a judgment of a court of competent jurisdiction requiring the state or the county to 
pay the costs of publication in any action or proceeding outside the scope of ss. 49.011(4), 
(10), and (11 1, and 50.071(3), such costs may not lawfully be paid by the state or county. 

As to WI It other actions or proceedings may fall under the judicially created 
"fundamental human relationship" standard as enunciated in Grissom, supra, it is for the 
courts to determine, and the Legislature could, of cotu'se, extend ss. 49.10(1)(b) and 
50.071(3), F. S., to other areas or to other actions and proceedings than those 110W 
specified in said statutes, or it could amend s. 57.081, F. S., to provide that the county 
defray the costs of publication required by law of those persons qualified under s. 57.081 
and who have obtained the prescribed certificate of insolvency from the clerk of court. 

076.95-April21, 1976 

SUNLAND CENTERS 

AUTHORITY OF DEPARTMENT OF HEALTH AND REHABILITATIVE 
SERVICES TO ADOPT RULES REGULATING 

PUBLIC ENTERING PREMISES 

To: William J. Page, Jr., Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Bruce 211. Singer, Assistant Attorney General 
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QUESTIONS: 

1. May th~ 'Sunland Centers' security personnel of the Division of 
Retardation monitor members of the public undertaking to enter the 
Sunland Centers' grounds so as to require specific information as to 
identity, purpose, and time on the premises? 

2. May members of the public be excluded if they have no bona fide 
purpose for being on the premises other than curiosity? 

3. May the department require that persons who wish to enter the 
premises for purposes of visiting residents with whom they have no blood 
relationship obtain prior permission so that the department may 
ascertain from the guardian, resident, or personal representative of the 
resident whether the person's visit is appropriate? 

SUMMARY: 

In order to effectuate the intent and purpose of Ch. 393, F. S., and s. 
402.13, F. S., the Department of Health and Rehabilitative Services may 
adopt regulations and guidelines which are necessary and reasonable for 
the monitoring of members of the public entering the premises, and the 
exclusion of persons who have no bona fide purpose 01' business upon the 
premises, of Sunland Centers. However, the legislative intent with respect 
to visitation of patients 01' clients at Sunland Centers is to allow the 
widest opportumty for such visitation, within reasonable hours, so long 
as other patients' l'ights to privacy are not infringed thereby. 

AS TO QUESTIONS 1 AND 2: 

Section 402.13, F. S., provides that: 

(1) ... The Division of Retardation of the Department o~ Health and 
Rehabilitative Services shall have supervisory and protective car". custody, and 
control of persons placed under its jurisdiction according to la.v and of the 
buildings, grounds and all other property and matters . . . . 

A more recent and concise articulation of legislative intent regarding the responsibility 
of sUl?el'vising and protecting persons is contained in Ch. 393, F. S., which abolished the 
DiviSion of Retardation and assigned its functions to the Retardation Program Office. 
Section 3(3), Ch. 75·48, Laws of Florida. 

All Sunland Training Centers, hospitals, and other state residential facilities for the 
retarded are under the supervision and control of the Department of Health and 
Rehabilitative Services. SectIOn 393.01(1), F. S. 

Section S9'~.04, F. S., reads in full: 

The Department of Health and Rehabilitative Services shall be the legal 
guardian or custodian of all persons admitted to Sunland Centers and 
residential facilities only if no alternative guardian is available and such 
persons are adjudicated incompetent as prescribed by statute or are under the 
statutory age of majo!'ity. [See also ss. 393.11(2) and 393.12(1).] 

In enacting Ch. 393, F. S., it was the' intent of the Legislature: "To articulate the 
existing legal and human rights of the retarded so that they may be exercised and 
protected. The mentally retarded person shall have all the rights enjoyed by citizens of 
the state and the United States." Section 393.13(2)(d)1. 

Section 393.13(2)(a), F. S., further states that the "system of care which the state 
provides to mentally retarded individuals is designed to meet the needs of the clients as 
well as protect the integrity of their legal and human rights," and the Legislature must 
have intended Sunland Training Centers to take reasonable and necessary steps to 
implement the provisions of Ch. 393, F. S. 

When a statute grants a right or imposes a duty, it also confers by implication the 
power to exercise reasonable means necessary to carry out any statutorily imposed duty, 
Mitchell v. Maxwell, 2 Fla. 594 (1849); Deltona Corp. v. Florida Public Service 
Commission, 220 So.2d 905 (Fla. 1969). 
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It is widely held that, in orda" to justify an exercise of the police power, tharc must be 
a sound basis of necessity to protect the hea)' h, safety, and welfare of the public and a 
reasonable relationship between' the legislati ill so enacted and the object sought to be 
achieved. Larson v. Lesser, 106 So.2d 188 (Fla. 1958); Florida Citrus Commission v. 
Golden, 91 So.2d 657 (FIa, 1956\; Eelbeck Milling Co. v. Mayo, 86 So.2d 438 (Fla. 1956); 
Guylon v. Municipal Court of gan Bernardino Juc:1icial District, San Bernardino County, 
40 Cal. Rptr. 44(l. (4 D.C.A. Cal., 1964.); Killingsworth v. West Way Motors, Inc., 347 P.2d 
1098 (Ariz. 1959,. 

Such a sound basis of necessity would appear to exist in the cases referred to by your 
first two questions. The means used to implement legislation must be reasonably designed 
to fall within the scope of th~ police power. Whether the monitoring of members of the 
public entering the premises and the exclusion of persons who have no bona fide purpose 
falls within this scope depends on whethe~' these methods of security are necessary and 
reasonable in order to effectuate the intr'nt and purpose of Ch. 393, F. S. and s. 402.13, 
F. S. In the instant case, it appem's that such actions were contemplated by the 
Legislature in order to insure the protection and security of persons, buildings, and 
property within the department's jurisdiction, even though the department has not 
exercised its authority under s. $93.02(2) to adopt reasonable rules or regulations in 
accordance with the Administrative Procedure Act, Ch. 120, F. S. 

The adoption of such rules and regulations would seem to be proper. And adopted 
rules, by force of law, would automatically become public. and the public would be 
charged with knowledge of such rules and regulations. Once the rules and regulations 
are adopted, certain procedures must be followed in order to insure that the legal rights 
of the clients have not been abridged. 

Section 393.13(4)(1)4., F. S., requires the department to post a copy of the rules and 
1'egtllations promulgated under s. 393.13 in each living unit of residential facilities. 
Additionally, s. 393.13(6}, pl'ovides for a copy of the act to be given to each client, if 
competent, 01' to a parent or legal guardian of each client if the client is incompetent. 

In reaching the conclusion that the department is authorized to adopt rea"onable rules 
and regulations to insure the protection and security of persons "\>. 'ithiu these 
jurisdictions, I note that such procedures are generally used oy the Depattment of 
General Services as well as by some federal departments to insure the safety and security 
of government property within their jurisdiction. 

'l'herefore, your first and second questions must be answered ill the affirmative. 

AS TO QUESTION 3: 

The action contemplated in question 3 is of a more restrictive nature than the mere 
monitoring of individuals and the exclusion of CUl'iosity seekers. 

It seems clear that the requirement of obtainin~ prior permission in orde)' for persons 
to enter the premises for purposes of visiting l'esldents with whom they have no blood 
relationship was not contemplated within the meaning of s. 402.13, F. S., or Ch. 393, F. S. 

The Legislature enacted s. 393.13(4)(c)3., F. S., to deal specifically with the right of a 
client to communicate freely and privately with persons outside the facility. This section 
provides that "clients shall have an unrestricted right to visitations. However, nothing 
10 this provision shal1 be consil'ued to {permit infringement) upon other clients' rights to 
privacy." 

The Florida Mental Health Act (The Baker Act), Ch. 393, F, S., also set forth the rights 
of patients who seek hospitalization under this chapter. 

Section 393.459(5)(a), F. S., is similar to s. 393.13(4)(c)3., F. S., in that it also deals with 
a patient's right to communicate freely and privately with persons outside the facility. 
Section 394,459(5)(d), F. S., authol'lzes the department to r.,tablish reasonable 
regulations governing visitors, visiting hours, and the use of telephones by patients, but 
in view of the use of the terms "unrestricted," "freely," and "privately" by the 
Legislature in defining patients' rights to visitation and communication in Chs. 393 and 
394, F. S., regulatIOn in such a manner as you are proposing in your third question does 
not appear to remmnably fall within the' parameters expressed in these acts, or the 
let,>1s1ativt.: intent C!l1bodied w:thin Chs. 393 and 394. 

When the language of 'a statute is plain and unambiguous and conveys a clear and 
definite meaniilg, th~' plain and obvious provisions must contro •. Southeastern Utilities 
Set· vice Co. v, Redding, 131 So.2d 1 (Fia. 1961); Tropical Coach Line, Inc. v. Cartel", 121 
So.2d 779 (Fla. 1960); Van Pelt v. Hilliard. 78 So. 693 (Fla. 1918). The primary guide to 
statutory interpretation is to determine the purpose of the Legislature and to cany that 
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intent into effect to the fullest degree. Tyson v. Lanier, 156 So.2d 833 (Fla. 1963); Jackson 
v. Princeton Farms, Inc., 1<10 So.2d 570 (Fla. 1962); Van Pelt v. Hilliard, supra. Any 
uncertainty as to the l~gislative intent should be l:esolved by an interpretation th~t best 
accol'ds with the pubhc benefit. Wa1'l1ock v. FlorIda Hotel and Restaurant Com n, 178 
So.2d917 (3 D.C.A. Fla., 1965); Sunshine State ~ews Co. v. State, 121 So.2d 705 (3 D.C.A. 
Fla., 1960). 

From the foregoing authorities, it appears clear that the legislative intent with respect 
to visitation of patients at Sunland Centers is to allow the widest opportunity for such 
visitation, within reasonable hours, so long as the visitations of any patient do not 
unreasonably infringe upon the other patients' rights to privacy. 

076-96-April23, 1976 

MUNICIPALITIES 

EXISTING MUNICIPALITY NOT AFFECTED BY 
ENACTMENT OF CH. 165, F. S. 1975 

To: R. K. Kramer, Attamey for Town of Claud La/Ie. West Palm Beach 

Prepared by: Gerald L. Knight, Assistant Attorney General 

QUESTION: 

What is the current corporate status of the Town of Cloud Lake, which 
was established pursuant to Ch. 165, F. S. 1973, or predecessor general 
laws, in light of the enactment; of Ch. 165, F. S. 1975, by Ch. 74-192, Laws 
of Florida? 

SUMMARY: 

The Town of Cloud Lake, created pursuant to Ch. 165, F. S. 1973, or 
predecessor statutes, continues as an existing municipality 
notwithstanding the enactment of Ch. 165, F. S. 1975, by eh. 74-192, Laws 
of Florida, establishing general-law standards and procedures for 
formin~ and dissolving municipalities from and after the effective date 
thereof, July 1, 1974. 

Sect;·)11 2(a), Art. VIn, State Const., provides as follows: 

Municipalities may be established or abolished and their cha.rters amended 
pursuant to general or special law. When any municipality is abolished, 
provision shall be made for the prvtection of its creditors. 

In Treadwell v. Town of Oak Hill, 175 So.2d 777, 778 (Fla. 1965), the Florida Supreme 
Court construed the counterpart of this provision in the 1885 Florida Constitution (s. 8, 
Art. VIn) to provide that the Florida Legislature has the sole authority to both establish 
and dissolve municipalities. See also Cobo v. O'Brya'lt, 116 So.2d 233 (Fla. 1960). 

The Town of Cloud Lake was apparently created as a municipality pursuant to general 
law. See Ch. 165, F. S. 1973, and predecessor statutes, which established a "self-starter" 
method for the organization of municipahties. Thus, consistent with s. 2(a), Ar~. VIII, 
supra, the town could not have been, and cannot be, dissolved except pursuant to an 
enactment of the Florida Legislature. In this regard, I have been informed of no special 
law which has abolished the Town of Cloud Lake, nor does it appear that the town has 
ever surrendered its franchise or otherwise been dissolved pursuant to the general-law 
methods of mUnicipal dissolution. See ss. 165.26-165.28, F. S. 1973, and predecessor 
statutes, and S8. 165.051 and 165.052, F. S. 1975. 

As to whether the mere enactment of Ch. 165, F. S. 1975, by Ch. 7<1-192, Laws of 
Florida, constitutes an abolition of municipalities created pursuant to Ch. 165, F. S. 1973, 
or its pl'edecessm' statutes, I find no legislative intent that such enactment have that 
effect. Rathel', the Legislature appears to have recognized the continuing existence of 
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municipalities created pursuant to Ch. 165, F. S. 1973, 01' its predecessor statutes by 
defining the word "municipality" in s. 165.031(4), F. S. 1975, to mean "a municipality 
created pursuant to general 01' special law authorized or recognized pursuant to s. 2 or 
s. 6, Art. VIII of the State Constitution." (Emphasis supplied.) Moreover, nowhere in Ch. 
165, F. S. 1975, is provision made for protection of the creditors 'Jf municipalities created 
pursuant to Ch. 165, F. S. 1973 (cr s. 165.052(3), F. S. 1975), such protection being a 
constitutional prerequisite to the abolition of any municipality. See Humphreys v. State, 
145 So. 858 (Fla. 1933). Thus, I am of the opinion that the mere enactment of Ch. 165, 
F: S. 1975. did not abolish any existing municipality, but merely established a new 
general-law method for the formation and dissolution of municipallHes subsequent to the 
effective date thereof (July 1, 1974). 

076-97-April 28, 1976 

DEVELOPMENT OF REGIONAL IMPACT VESTING OF RIGHTS 

To: J. H. "Jim" Williams, Lieutenant Governor, Tallahassee 

Prepared by: Staff 

QUESTIONS: 

1. Is approval of W. R. Grace & Company's mining site plan to mine 
Hooker's Prairie by formal vote of the Polk County Commission 
tantamount to approval of a "subdivision plat" for purposes of vesting 
under s. 380.06(12), F. S.? 

2. Did W. R. Grace & Company's development rights to mine Hooker's 
Prairie vest pursuant to s. 380.06(12), F. S., prior to November 4, 1970? 

3. Did W. R. Grace & Company's development rights to mine Hooker's 
Prairie vest pursuant to s. 380.06(12), F. S., as of June 26, 1973? 

4. Did W. R. Grace & Company's development rights to mine Hooker's 
Prairie vest pursuant to s. 380.06(12), F. S., after July 1, 1973? 

5. Is compliance with the formal permitting procedure under Ch. 380, 
F. S., required if a development has substantially complied with the 
purposes and intents of Ch. 380, F. S., and if so, has W. R. Grace & 
Company's subdivision substantially complied with the requirements of 
Ch.380? 

SUMMARY: 

Approval by a formal vote of a county board, pursuant to a local 
subdivision plat law, must occur prior to July 1, 1973, to create a vested 
right under s. 380.06(12), F. S. The doctrines of nonconforming use and 
equitable estoppel may be applied to a fact situation created under s. 
380.06(12). In this instance, W. R. Grace & Company's rights to mine 
Hooker'S Prairie are vested unde, s. 380.06(12), 

According to the facts contained in the materials submitted with your request, W. R. 
Grace & Company, hereinafter Grace, intends to mine phosphate on a commercial scale 
beginning November I, 1976, at Hooker's Prairie where Grace has substantially 
completed construction of a phosphate rock processing faci:ity (beneficiation facility). 
Between 1956 and 1958, Grace explored and determined that economically minable 
quantities of pho.~phate existed at Hooker's Prairie. Between 1958 and 1964, Grace 
acquired fee interosts. surface and subsurface mineral mining rights, and an additional 
3,890 acres. In December 1970, Grace acquired another 2,388 acres and further acquired 
an additional 280 acres in January 1975. 

From 1956 to December 1970, Grace expended: $6,612,558 for land acqllisition; $321,348 
for prospecting; $160,000 for engineering and development work; and $20,000 fo!' 
miscellaneous expenditures. From January 1971 to July I, 1973, Grace expended 
$1,731,360 for land acquisition and $32,000 for engineering and development work. Since 
1963, Grace has prepared engineering details, mining plans, cost estimates, and other 
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activities for mining and production commencement in July 1968, Due to mal,ket 
conditions, production was not started. Grace has substantially all required permits and 
approvals for operation, 

The Polk County Board of Commissioners adopted, on October 30, 1970, Protective 
Development Regulations which were approved by referendum on November 4, 1970, 
The county board, on June 26, 1973, approved Grace's mining site plan for Hooker's 
Prairie as an amendment to another existing site plan. On Sept':!mber 26, 1973, Grace was 
advised by the Division of State Planning (DSP) that the beneficiation facility was not a 
development of regional impact (DRl). 

The Division of State Planning notified Grace of its DRI reconsideration in August 
1975, Grace contended that its rights had vested under s, 380.06(12), F. S., and the county 
board resolved that Grace's rights had vested in June 1973, 

Question 1 is answered in the negative. Section 380.06(12), F. S" defines vesting as it 
pertains to subdivision plats: 

[AJpproval pursuant to local subdivision plat law, ordinances, or regulations of 
a subdivision plat by formal vote of a county , , . having jurisdiction after 
August 1, 1967, and prior to July 1, 1973, shall be sufficient to vest all property 
rights for the purposes of this subsection , ... 

The statute enumerates two criteria required for vesting: Approval must be given 
pursuant to local subdivision plat law; and such approval must be by a formal vote of the 
governmental (county) body after August 1, 1967, and prior to July 1, 1973. 

Your letter and attachments thereto reveal that Grace has not applied for or been 
given approval in any form pursuant to the Polk County subdivision plat ordinance. This 
county ordinance is in fact a resolution of the Polk County Board dated August 10, 1971, 
pursuant to the authority of Ch. 57-1746, Laws of Florida. The resolution relates to the 
platting and development of resi<:lential subdivisions, which is evidenced by the 
reguiati0l1s incorporated therein. 

As referenced above, the county board formally approved the mining site on June 26, 
1973. On December 9, 1975, the commission attempted, by formal vote, to state that the 
June 26, 1973, vote had vested Grace pursuant to their subdivision plat law. It is my 
opinion that this vote is of no effect, as it is after the statutory cutoff. 

Question 2 is answered in the affirmative. Section 380.06(12), F. S., in essence provides 
that if a local government (county) would be prevented from effecting vested or other 
legal rights, "nothing in this chapter authorizes any government agency to abridge those 
rights." To ascertain whether or not the local governmental agency could have affected 
the Grace rights on November 4, 1970, application of the doctrine of nonconforming use 
is required. 

Generally, the right of a.landowner to continue the nonconforming use of property 
applit's only to a nonconforming use which existed at the time of the promulgation of the 
ordinance or regulation plohibiting such use. Fortuano v. The City of Coral Gables, 47 
So.2d 321 (Fla. 1950); 101 C.J.S. Zoning s. 184. A nonconforming use which is merely 
contemplated or intended but not realized as of the effective date of the zoning regulation 
prohibiting such use is generally not protected as a nonconforming use. 101 C.J.S. Zoning 
s. 185. To determine whether the construction or use will be regarded as a nonconforming 
one depends upon the sufficiency of the activity in progress at the time of the enactment 
of the ordinance. 101 C.J .S. Zoning s. 90. Structures or uses in the course of construction 
at the time of the enacting of zoning regulations prohibiting sueh use may be regarded 
as nonconforming uses. Bernas Corp. v. City of Jacksonville, 298 So.2d 467 (1 D.C.A. Fh!.., 
197·11. 

I have found no Florida case that specificallv expresses criteria to ascertain the amount 
of activity l'Pquil'cd to establish a nonconfol'ming use. In Bemas, supra, however, the 
court found a nonconforming use when a city adopted an ordinance prohibiting a 
contemplated borrow pit operation. The ordinance required actual commencement of 
at'tivities to "void the prohibitions of the ordinance. The Bemas Corporation, to comply 
with the ordinance, rushed the closing of contractual negotiations and removed and sold 
tell truck loads of dirt prior to the ordinance's effective date. The trial court held that 
such acts Wl're not sufficient and determined that a nonconforming use did not exist. 

The app('llatl' court reversed and stated: 

Wht'tl all HH' l'vidence is considered, there leaves no doubt that the property 
was bou~ht for th(' bOl'row pit purpose, nor any doubt that the buyers were 
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doing their best to get in before the change in the Ordinance took effect. The 
evidence clearly shows the intent of the buyers to start a borrow pit. The 
Ordinance only provides that the operation be commenced . ... 

The evidence of the attempt and intent to commence the borrow pit operation 
seems to us to be clear and undisputed. Only so much can be done in the last 
moment tush to Come under the wire. [298 So.2d at 468.) 

Courts of other states have set forth appropriate tests. The Kentucky Court of Appeals, 
in Darlington v. Board of Councilmen of City of Frankfort, 140 S.W.2d 392 (Ky. App. 
1940), when faced with the issue of whether a nonconforming use had been established, 
stated: 

,-
Obviously, it is not the amount of money expended which determines the 
vesting of the right, since one property owner might be required to expend 
In ore in the preliminary steps of alterillg his property for the conduct of a 
particular business than his neighbor would be compelled to expend in 
completing the alteration of his property fol' a different type of business. On the 
other hand, the mere ownership of property which could be utilized for the 
conduct of a lawful business does not constitute a right to so utilize it which 
cannot be terminated by the enactment of a valid zoning ordinance, as such a 
concept involves an irreconcilable contradiction of terms. "It would seem, 
therefore, that the right to utilize one's property for the conduct of a lawful 
business not inimicable to the health, safety, or morals of the community," 
becomes eQ,titled to constitutional protection against otherwise valid legislativ~) 
restrictions as to locality, or, in other words, becomes "vested" within the full 
meaning of that term, when, prior to the enactment of such restrictions, the 
owner has in good faith substantiall.v entered upon the performance of the 
series of acts necessary to the accomplishment of the end intended. [140 S.W.2d 
at 396; emphasis supplied,] 

See also Smith v. Juillerat, 119 N.E.2d 611 (Ohio 1954). Two other cases decided outside 
of this jurisdiction are helpful in the resolution of this issue. The first, Blundell v. City of 
West Helena, 522 S.W.2d 661 (Ark. 1975), found a nonconforming use at plaintiff's mobile 
home park where the plaintiff had paved the streets and made water and sewer !'lervice 
available. The court did make a distinction as to the balance of the mobile home park 
where nothing had been done other than the mete purchase of land, calling it a long
range future pHlll and, thet'efore, not sufficient to be a nonconforming use. 

In Perkins v. Joint City-County Planning Comm'n, 480 S.W.2d 166 (Ky. 1972), the COlU·t 
concluded that actual conversion of a motel had commenced and rights were protected. 
Approximately $12,000 of a $128,000 total expenditure necessary to accomplish the 
finished product has been paid out. The test as set forth above is not the intent of the 
development plan, but the actual implementation, the entering upon a series of acts 
necessary to accomplishment of the intended goal. 

The facts submitted reveal that as of Novembel' 4, 1970, the applicant in good faith 
substantially entered upon the performance of a series of acts necessary to accomplish 
the intended goal. It is noted that previously Grace purchased extensive mineral rights 
to enable it to Jxtract those minerals for which Gtace e,xpended over $500,000 in 
prospecting and related engineering studies. Grace had expf'!',ded approximately 75 
percent of the funds necessary to accomplish the intended go'>:!. Grace had also drained 
much of the property and constructed roads for the purpo!>c of access to the mineral 
locations. These activities and expenditures cannot be iSf'!c1ted from the prospecting and 
engineering studies performed and the expenditure of approximately $7,000,000. 
Moreover, Grace was prepared to actually mine parts of the minerals as early as 1967. 
In addition, s. 380.06(12), F. S., does not require actual commencement of operations to 
establish a nonconforming use. 

Therefore, it is my opinion that, lUlder the facts submitted. Grace has substantially 
entered upon the performance of a series of acts necessary to the accomplishment of the 
intended goal. Grace is vested, pursuant to s. 380,06tl2), F. 8" and is not requi!:ed to 
comply with the other requirements set forth in Ch. ;380, F. R. 

Question 3 is unswered in the negative. Section 380.06(12), F. S., vests such rights no 
. later than JUly 1, 1973, the act's effective date. The county board issued the mining site 

approval on June 26, 1973,. and could have rezoned the property until July 1, 1973. The 
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county board and the Division of State Planning are estopped from affecting Grace's 
rights since Grace is within the s. 380.06(12) exemption. 

In Andover Development Corp. v. City of New Smyrna Beach, 328 So.2d 231 (1 D.C.A. 
Fla., 1976). the court found that, prior to the closing and for several months thereafter, 
Andover worked with various city officials on various aspects of developing the subject 
property and in devising an amended development plan for the land. On February 12, 
1973, 1 year after the purchase of the property, Andover presented its preliminary 
developmont plan to the city planning board and was given approval. The following 
month the city commission approved the preliminary plan. 

Thereafter the citizens of New Smyrna Beach by initiative and referendum changed 
the zoning ordinance and forced the city to rezone the propertv back to its original 
zoning. Andover filed suit alleging that the initiative and referendum was 
unconstitutional upon the estoppel doctrine to which the court agreed: 

The overwhelming evidence in this case clearly shows that Andover, in relying 
upon a valid zoning ordinance, expended a large sum of money in purchasing 
land, planning the use thereof, and with the cooperation of the "offidal mind" 
exerted commendable effort to pacify the public protests. The city ofHrials did 
not yield to the "clamor of the crowd" and, in their efforts to Ph. .ect the 
interests of its citizens and the l'ested rights of Andouel', sought to reach a 
realistic use of the property involved . . . the city is estopped from denying 
Andover a building permit of Phase I pursuant to the city's valid RR·PUD 
zoning. [328 So.2d at 238, 239; emphasis supplied.] 

A similar result was reached in Town of Largo v. Imperial Homes Corp., 309 So.2d 571 
(2 D,C.A. Fla., 1973). Imperial contracted to purchase 25 acres of property for 
approximately $200,000 which was zoned without restrictions. The sale was contingent 
upon obtaining zoning which would authorize multi·family development. In December 
1968, the town approved rezoning to allow such development. A year later, an additional 
16 acres was purchased by Imperial based on not.ification by the town that multi.family 
development wali permissible. In a meeting held in January 1972, the town and Imperial 
agreed to limit the development to 39 units per acre. Imperial further agreed to actually 
limit the construction to only 24 units per acre and further agreed to use the second tract 
for only )"ecreational purposes. In May 1972, the town commission voted to rezone the 
property to two and a half units per acre. 

The appellate court stated that the existence of a building permit and the making of a 
physical change is not to be a condition prep' .' nt to appl:cation of the doctrine of 
equitable estoppel. The court set forth the elemb .. :.,J that "when a property owner: 

(1) relying in good faith 
(2) upon some act or omission of the govel'llment 
(3) has made such a substantial change in position or incurred such 

extensive obligations and expenses 

that it would be highly inequitaple and un.i!lst to destroy the rights he has acquired." The 
town was estopped from cnang1l1g the zomng. 

Based upon the facts set forth above and the actions of the county board I am of the 
opinion that C :,ce relied upon the inducements and acts of the county board, which it 
complied with. Board of City Commissioners of Metropolitan Dade v. Lutz, 314 So.2d 185 
(3 D.C.A. Fla., 1975); City of North Miami v. Margulies, 289 So.2d 424 (3 D.C.A. Fla., 
197,1). Therefore, Grace is within the protection of s. 380.06(12), F. S. 

Question 4 is answered in the negative. Section 380.06(12), F. S., contains no provision 
for vesting after July 1, 1973. The doctrine of equitable estoppel is, however, applicable 
to DSP. Texas Co. v. Town of Miami Springs, 4'1 So.2d 808 (Fla. 1950). The Division of 
State Planning on September 6, 1973, notified Grace that the construction of the 
beneficiation facility was not a development of regional impact. This action was done 
pursuant to a request by Grace for a binding letter. Grace may, therefore, assert that the 
mining site is included within the beneficiation facility's binding letter and, since there 
llre substantial expenditures after September 6, 1973, that the doctrine is applicable. 

The binding letter for the beneficiation facility was requested pursuant to eh. 22F-2.05, 
F.A.C., which relates to industrial plants. The letter was not requested under Ch. 22F· 
2.06, F.A.C. which relates to mining sites. As to the beneficiation facility, DSP would 
clearly be estopped to prevent the completion of or use of the facility. However, the 
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binding letter clearly indicates that even the expansion of the plant's parking lot would 
void the binding letter and make the facility fall within the statutory definition of a DRI. 
Since the binding letter was requested and issued pursuant to 22F·2.05, F.A,C. (industrial 
plants), it is my opinion the doctrine of equitable estoppel would not apply to the division 
as to the mining site. 

Question 5, first part, is answered in the affirmative. DnJess an applicant is exempt 
under s. 380.06(12), F. S., the applicant must comply with the requirements of Ch. 380, 
F. S. There are no references, direct or implied, for the proposition that substantial 
compliance with any other regulation would exempt a developer from complying with 
the formal permitting procedures. Nor have I found any Florida calle law to support the 
doctrine of substantial compliance. Therefore, it is my opinion that the doctrine is 
inapplicable. Since compliance with the formal permitting procedures is required, there 
is no necessity for me ',0 express an opinion as to the second part of question 5. 

076.98-April 30, 1976 

BEVERAGE LAW 

GROL'NDS FOR DENIAL OF LICENSE APPLICATION 

To: A. L. Baller, Executive Director, Department of' Business Regulation, Tallahassee 

Prepared by.' Staff 

QUESTIONS: 

1. May the Division of Beverage disapprove an application for a liquor' 
license 01' the transfer of a liquor license on the ground that the location 
of the place of business to be covered by the license violates municipal or 
county zoning restrictions? 

2. May the division disapprove an application for a liquor license on 
the ground that the location of the place of business to be covered by the 
license violates the provisions of a special act of the Legislature 
establishing the distance limitations between liquor vendors anel 
churches and schools? 

3. May the division disapprove an application for a liquor license on 
the ground that the application is not accompanieel by a certificate of 
compliance Witll sanitary requirements of the state from the Depm:tment 
of Health anel Rehabilitative Services 01' the appropriate county health 
department? 

SUMMARY: 

The Division of Beverage may disapprove an application for the 
issuance or transfer of a liquor vendor's license if the location of the 
place of business to be covered by the license violates municipal or 
county zoning regUlations, 

The Division of Beverage may disapprove an application for the 
issuance of a liquor vendor's license if the location of the place of 
business to be covered by the license violates the provisions of a special 
law of the Legislature establishing distance iimitations between liquor 
vendors and churches and schools. 

The division may disapprove an application for a liquor vendol"s 
license for consumption on the premises, but not one for consumption off 
the premises, which is not accompanied by a certificate of compliance 
with sanitary requirements of the state from the Department of Health 
and Rehabilitative Services or the appropriate county health 
department. 
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AS TO CiUESTION 1: 

Since a liquor vendor is licensed "to sell alcoholic beveruges," s. 561.14(3), F. S., and 
each license application must describe the location of the place of business "where such 
beverage may be sold, II s. 562.06, F. S., the Beverage Law, Chs. 561·568, F. S., appears 
to contemplate that liquor vendors' licenses should not be issued to persons who are 
otherwise precluded from selling alcoholic beverages at the location sought to be licensed. 

In this regard, this office concluded in AGO's 074·319 and 076·40 that, notwithstanding 
the deletion of's. 561.44, F. S. 1971. from the Beverage Law by Ch. 72·230, Laws of 
Florida, municipalities continue to possess general authority pursuant to s. 562"15(2), 
F. S., and s. 168.07, F. S. 1971, as preserved in effect by s. 166.042(1), F. S., to regulate 
the location of liquor vendors' places of business within municipal boundaries. See a.lso 
s. 125.01(1)(h) and (0), F. S., with respect to the authority of counties in t respect. 
Thus, it appear" that the Division of Beverage should not issue a liquor vender'S license, 
s. 561.19, F. S., or approve the transfer of a liquor vendor's license, s. 561.32, F. S., if 
municipal or county zoning restrictions preclude the sale of liquor at the location sought 
to be licensed. To conclude otherwise would lead to the anomalous situation in whieh a 
prospective liquor vendor may be prohibited by municipal or county zoning regulations 
from operating his place of business at a certain locati.on, but may not be denied a liquor 
vendor's license on that ground by the Division of Beverage. See City of St. Petersburg 
v. Siebold, 48 So.2d 291, 294 (Fla. 1950), in which it was stated that a statutory 
interpretation avoiding absurdity is always preferred. 

Your first question is answered in the affirmative. 

AS TO QUESTION 2; 

Consistent with the discussion under que,tion 1, I am of the opinion that the Division 
of Beverage may disapprove an application for a liquor vendor's license on the ground 
that the location of the place of business to be covered by the license violates the 
provisions of a special act of the Legiglatul'e establishing distance limitations betwet;n 
liquor vendors and churches and schools. Sec 53 C.J .S. Lzcenses s. 28, in which the general 
rule is stated that. a business prohibited by law cannot propt'rly be licensed. 

Y()tu' second queHtion is answered in tll(' affirmative. 

AS TO <iUESTIOX ;{; 

Section 561.17(2), F. S., expressly provides that 

All applkatiom; for alcoholic beveragp IiCt'n"es fill" cOllsumption Oil the 
premises shall be accompanied by a ctH'tificate of the [Department of Health and 
Rphabilitative Services! or the ('otmty heaith department that the place of 
business wherein the business is to be conducted meets ~,ll of tlw sanitary 
l'C!quil'E'mt'ntB of til(> statE'. (Emphasis ~upp1it'd.) 

Thus, it is dcar that an application for alcoholic bt'verage liCPllses for ('()n.~llmptiOI! em 
th .. premises is not complete or propel'. and, therefore, may be di:,;approvcd if not 
Hccnmpanil!d by a certific(lH' of l'ompliam'(' with sanitary requireml'llts of till' state from 
the Department of Health and Rt'habilitativp Services or tht~ ;lppropriatl' county health 
department. See also s. 561.32. F. oS .. requiring, int{'/' a.lia, that applications for transfers 
of IiC('llSt' ""hall b(, approved by the division in accord with tlw i:mme proC'cdure provider' 
for in 85. 561.17, 561.18 and 561.IH, in th!! C:lHe of issuanct' of npw 1i('enses." Howevf."r, 1 
find 110 authority for t he Division of Bf'vprage to E;xtend thb ce!·titicatt' requin'nwllt to 
all applications for a ltquor Iicpllse, 0)' tlw transfm' thereof, ami Illu~t, therefore. conclude 
that the diyisillll may n()t do tit) . .'1('1' Dpbll:i v. Sea 1"le HOWl, 56 :::io.2d a.n IFia. 1952), for 
the rule uf statutory t'!)n~tl'Urti(ln that the PXpt·ps" llwntion of one thill;'; hi the exclusion 
ofanothl'l' (>xpressio Ilmll.~ e.~t ".t'C'/USZII alteriUl'; cf: s. 5fil.:.!iJell\I!'. F. ::; .. providing that tilt' 
Divi"joll of Bevt'ragl' may revoke or "u,;pend the IicemiP oj' elllY liquor vendor for " 
jlll/G.lfltamin{! licel/sed prcnllst'. that an' lI11,;anitary. or art' not appro\'ed as sanitary by 
till' t'llUnty board of health ur the lDepartmunt of Health and Heh,lbiHtative Servicesj 
havill~ jurhidictioll tlwrcoC' (Emphasis supplied.) 
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076-99-May 6, 1976 

AGRICULTURE INSPECTION OFFICERS 

TRAINING STANDARDS FOR ROAD-GUARD INSPECTION 
SPECIAL OFFICERS 

To: Doyle Conner, Commissioner a/Agriculture, Tallahassee 

Prepared by: Staff 

QUESTIONS: 

1. Will it meet the statutory requirements of s. 570.151(2), F. S., and Ch. 
943, F. S., for the Police Standards and Training Commission to appl'Ove 
a special tl'aining program foi' the road-guard inspection special ofticel's 
performing duties prescribed in Ch. 570, F. S., rather than reguiring such 
officers ~o undergo the full training COUl'se l'equired for full-time police 
officers? 

2. Do the road-guard inspection special officers of the Road GUal'd 
Inspection Bureau who were employed as road-guard inspectors prior to 
January 1, 1974, have to meet the physical and educational requirements 
now prescribed by the Police Standards and Training Commission? 

SUMMARY: 

Agriculture road-guard inspection special officers whose enforcement 
powers are narrowly limited oy s. 570.151(2), F. S., may be trained in their 
enforcement duties in courses approved by the Police Standards and 
Training Commission which are shorter than the 320·hour courses 
required for police officers as defined in s. 943.10, F. S. 

Road-guard inspection special officers of the Road Guard Inspection 
Bureau who were employed as road-guard inspectors prior to January 1, 
1974, do not have to meet the physical and educational requirements 
prescribed by the Police Standal'ds and Tl'Ilining Commission. 

Initially. I c0l1Sidel' it appropriate to note that eh. 570, 1<'. S., narl'owly defines the 
duties of the road-guard special officcrs. Section 570.151(2), F. S., in pertilwllt part reads 
as follows: 

570.151 Appointment and duties of l·oad·guard inspection spe<.'ial 
officel's.-

(2) All such special officers shull have power and authority to make Ul'I'ClitH, 
with or without warrunts as provided in s. 570.15, for violations of Jaw 
committed within the jurisdiction of s. 570_15 to the same extent and under the 
same limitatiolls and duties as do peace officers under the provisions of chaptcr 
901 and all such specinl officers shall have the right and authority to ~arry arms 
while on duty. provided such officers shall meet the requirements of the Police 
Statldards and Training Commission establishcl~ under s. 943.11. _ .. 

It is also important to note the pl'ovi~ions of s. 943.10(1), F. S., reading as foJlOWil: 

943.10 Definitions; ss. 943.09-943.24.-
(1) "Police officer" meUllS nny person employed full time by any 

municipality or the state 01' any political subdivision thereof, whose primary 
responsibility is the prevention and detection of crime 01' the enforcement of the 
penal. traffic, 01' highway laws of this state. 

A simple compal'ison reveals thnt the road-guard insl,>ection special officers' duties do 
not fall within the descriptive language quoted immedwtely above, that is to say they 
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076-100 

are not engaged in the "prevention and detection of crime 01' the ('llforcement of the 
penal, trafiie, 01' highway laws of this state," 

Accordingly, one must consider that the legislative reference to training mandated by 
the Police Standards and Training Commission found in s. 570.151(2), supra, should be 
measured as against the responsibilities placed upon them by the law first quoted above. 
In other words, if they do not perform the functions of line police ofiicers or law 
enforcement personnel as contemplated by Ch. 943, F. S., the compliance with police 
standards must be something less than is generally required. 

This would seem to follow as a logical result, because if law enfo,'cement ofiicers as 
contemplated by s. 943.10(1), supra, are required to complete the ('unent 320-houl' course 
because they do those thing.s contemplated thereby. then the L(~\lislature could not be 
presumed to have reqllired the same amount of training foj' people whose duties are very 
narrowly circumscrihed and indeed apply only to the inspection of vehicles carrying 
agricultural. horticultural. and Iivestork products. 

Section 943.25(1), F. ~j •• reads in p"ltinent part as follow,.;; 

943.25 Advanced training; pl'Ogl'am; costs; funding.-
(1) The Division of Standards and Training is directed to establish and 

supervise, as approved by the wrnmission, an advanced and highly specialized 
training program for the purpose of tl'[ .Iling police officers and support 
pl~rsonnel . . .. 

I consider this is an additional predicate based upon which the Police Standards and 
Training Commission may approve a special training program determined as a result of 
consultation with the people in your department whose responsibilities were made the 
object of your inquiry. 

It Hhould be understood that whatever training schedules may be determined as 
appropriute in the circumstances would of necessity require some explanation to the 
individuals who will serve as your special guards. Individuals performing those duties 
for your department cannot be :nc!uded :n any salary incentive program such as is 
contemplated by s. 943.22, F. S., for the reason that they are not local law enforcement 
officers as defined therein. An added reason that they could not qualify for salary 
incentive is the simple fact that they would not be receiving the 320-hour course 
mandated by Ch. 943, F. S., and the rules and regulations of the Police Standards and 
Training Commission. 

Individuals performing those duties for your department would not be circumstanced 
so as to be permitted to participate in revenue sharing as contemplated by Part II of Cb. 
218, F. S. 

I would also advise those individuals circumstanced as are those about whom you write 
that they do not fall within the provisions of ss. 112.531-112.534, F. S., often referred to 
as the "Policeman's Bill of Rights." 

Your second question is answered in the negative. 

076-100-May 6, ]976 

CIRCUIT COURT CLERKS 

Al5THORITY TO RETAIN PRIVATE LEGAL COU:\"SEL 

To: Fred H-': Haggett. General COUIlSel. Florida Association of Court Clerll.~. Tallahassee 

Prepared by: Gerald L. Knight. A,'sistant Attorney General 

QUESTION: 

May the derk of & circuit court use funds of his office, either from the 
budgeted sources or from excess fees generated by the operation of his 
office, to pay private legal counsel for legal services rendered which are 
necessary to the proper operation of the office? 
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SUMMARY: 

If a county attorney is available, qualified, and authorized to render 
legal services to a clerk of circuit court, then, in the absence of 
exceptional circumstances, the clerk should not expend the funds of his 
office to obtain additional private legal counsel, but should rely on the 
county attorney for legal assistance in the operation of the clerk's office. 
If a county attorney is not available, qualified, 01' authorized to act, 01' jf 
exceptional circumstances do exist (such as a controversy ari!,,:ng uncleI' 
s. 129.09, F. S.), then a circuit court clerk may expencl properly budgeted 
funds of his office for legal assistance 1'ellsollably l1eceSSIll'y for the 
operation thereof. 

Initially, it should be nott~d that there is PO express provision in the statute:; 
empowering clerk8 of circuit court to employ private counsel. Cf. s. 28.06, F. R. 
authorizing del'kf' to appoint deputies. No)' is there any provision in the statute8 which 
)'(!quires the clerks of circuit court to utiJi:;e the services of any publicly employe>d 
attorney. such tl8 tIl£! county attorney. Accordmgiy. the long·established rule prevails that 
if a publi(~ officer is charged by law with a spE!cific duty, and the means by which the duty 
is to be accomplished are not specially provided for, the public officer has t.he implied 
power to use such means as ure reasonably ne('e~sG/:\' to the successful perfOrmlll1Ct' of 
the required duty, which might include the power to employ private counsel. See 
IWll£'rallY. In Re Advison' Opinion to thE! Governor, 60 So.2d 285 (Fla. 1952); Peters v. 
Hansen: 157 80.2d 103 (2·D.C.A. Fla., 1963); cf. Stute v. Clausen, 146 P. 630 \Wash. 1915), 

Applying tbit> rule to the instant inquiry, in AGO 07·1·192 it WHt> cOlHluaed that. 
ordinarily. the services of a publicly employed attorneY, available and qualified to act, 
will be stlfficient to protect the pUblic interest; and, itl the absence of the exceptional 
circumstances dit;cussed ;n that opinion, the expenditure of public fundt> fol' additioml 
private counsel would be unwar1'llnted and constitute an abuse of discretion. Accord: 
Attorney General Opinion 071·166. Consistent with this view, I am of the opinion that if 
a county attorney or other publicly emploved attorney i~ available, gualified, und 
authorized to render legal services to a cle& of ('ircuit court, then, in the absence of 
exceptional circumstances (such as a controversy betwE!en a clerk and the bOlll'd of county 
commissioners over the legality of a claim against ('ounty funds, SI'I.' s. 129.09, F. S.), the 
employment of additional private cO,unsel )Jy the clerk \yould not be l'ew30lwbly IW(,l.'ssclry 
to the successful performance of hiS duties, and the funds of his office should not be 
expended thet'efol" 

In those situations in which a county attorney is not available, quulifit'd, or authorized 
to act 01' in which exceptional circumstances do exist, it would appear that a derk of 
circuit comt may expend the properly budgeted funds of his office for llt?cessm:l' legal 
assistunce in the same manner that he may expend such funds for othm' persol1l1t'J 
reasonably necessary fol' the operation of the clerk's office. Ct: Bit·nnial Report of the 
Attorney General. 1929·1930, pp. 316·317; and AGO 051·8, January 11, 1951, Biennial 
Report of the Attorney General, 1951·1952, p. 224, in which it was concluded that. 
because of the excE"ptional circumstances described therein, the board of county 
commissioners l'ouJd pay from county funds the fees incurred by a county tax assessor 
whose office had not collected enough excess fees to pay the attOl'nl'Y's fees. In this 
regard, I concludE'd in AGO 073·424 that a circuit court clerk is II fee officer unlt'ss, by 
agreement with the board of county commissioners pursuant to s. 145.022, F, S., he is 
guaranteed an anllual salary and all fees collected bv him are turned over to the board. 
As a fee officer, a clerk is required to establish an annual budget showing expected 
revenues and the functions for which money is to be expended, s. 218.35(1) and (2), F. S.~ 
and, at the end of the fiscal year, he is required to make a report to the board of count~; 
commissioners showing his "official expenses" and any "net income 01' unexpended 
budget balance," !lnd pay into the COUl1ty general revenue fund any moneys in excess of 
the salary to which he is entitled under Ch. 145, F. S. Section 218.36(1) and (2), F. S. 

As to whether a county charter mav expressly require a circuit court clerk to utilize 
county legal services, I stated in AGO·073·356 that: 

A prOVISion itt a countv charter requiring county officials to use county 
purchasing, personnel, ll.'gal, and budgeting services, if not inconsistent with 
gellE.'rallaw or special law approved by vote of the electorate, would be valid. 
(Emphasis supplied.) 
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076·101--~ay 6, 1976 

LOST PROPERTY 

NO STATUTORY GUIDELINES GOVERNING DISPOSITION OF 
LOST PROPERTY BY POLICE DEPARTMENT 

To: Richard R. /{irsl'h. City Attorney. Plalltation 

Prepared by: "erald S. Pri(·e. Assistant Attorney General 

QUESTION: 

What is the statutory procedure to be followed by a police department 
in regard to disposition of lost bicycles found by department personnel 
or tmned in to the department? 

SU~MARY; 

Other than the limited provisions of s. 715.01, F. S., there is no general 
law in Florida providing any procedure to be followed in disposing of 
iost(rather than abandoned or derelict) personal property which is found 
by, or turned in to, a local police department. In the absence of statutory 
procedures, the principles of the common law of property govel'll lost 
personal property and the property rights in 01' title thereto. 

You slated ;)1 your letter that you seek advice "as to the procedure fol' disposing of 
bicvcles foun,; bv the police department or otherwise turned in to the police department 
as ios( property.'\ (Emphasis supplied.) You then referred to two proviSIOns of the Florida 
Statutes-ss. 705.01 and 715.01-as appparing to be applicable, and also as appearing to 
bt~ in conflict. 

First, it should be established that s. 705.01, F. S., is not applicable in this instance. 
That section applies bv its terms to property which is abandoned or derelict. as opposed 
to pl'opmtv WhlCh is lost. Also. although you did not mention it, I would note that s. 
705.16, F. S., is lilwwise not applicable. Not only is its application limited to abandoned
as opposed to lost-property, but s. 705.16 has the additional requirement that the 
abandoned property has "no value othet· than nominal salvage value, if any." 
Abandonment of property is distinl,'1.lishnble from a loss 01' nt>glect of property by virtue 
of trw int<!l1t required fol' abandonment: 

Abandoned property is that of which the OWntH' has l',>linquished all right, title, 
rIuim. und possessioll, with the intention of not reclaiming it or resuming its 
ownership. POHs<'ssion or enj(lyment. [Jackson v. Steinberg, 200 P.2d 376 (Ore. 
19·18); emphasis supplied.] 

C{. s. 705.16(2)(b), and 1 C.J.S. Abandonment ss. 2, 3. and 9. 
In regard to what constitutes lost property, it has been stated: 

TIlt' t'ult, at< laid dowll by many authorities is: "Goods or chattels are lost in the 
legal sense of the word onlv when the possession has been casually or 
inl'Clllllltcz/'il~' been parted with, so that the mind has no impress of, and can 
ha'll> llO l'ec'oul'se to, the event." [Automobile Ins. Co. of Hartford, Conn. v. 
Kirby, 144 S(l. 123, 124 (Ala. App. 1932); emphasis supplied.] 

Of course. tIlt! l1utUl'(' of nny such property "is to be determillCd from all the facts and 
dt'C'ulllstan('('s of the particular case, und in accordance with the rule governing personal 
prop('rtv generallv." 36A C.,I.S. Findill{! Lost Goods s. 1. 

In g(>neral, 101£ property is subject to the princ:plell of the common law of property, 
N(('('pt where. and to tlll1 (>lctent that, such common law has been abrogated by stute 
~tatutt'. In some states, there have been enacted stntutes specifying procedures which 
mu~t be followed by a Rndel' of lost property, such as advertiSing a description of the 
property or depOSiting it with some governmental agency. However, no such general law 
applicable to local governments hilS been enacted in Florida. Cf. s. 705.18, F. S .• providing 
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a procedure for disposal of lost personal property at the several state universities. There 
now exists only the aforementioned s. 715.01, F. S., which simply provides that a findel'
othel' than one who is an employee of a public transportation system-is vested with title 
to personal property found in 01' upon certain J?ubJic conveyances and public places, 
subject to claim by tIl(' rightful owner within a period of 6 months after the finding of the 
property. The statute is devoid of any procedure establishing duties or liabilities to be 
borne by the finder 01' any third party (e.g., a police department) to whom the finder 
might entrust the property. Thus, for your information and assistance. I offer the 
following general observations in regard to sOme of the applicuble common law 
principles. 

In 36A C.J.S. Finding Lost OoodB S. 5, the following is provided regarding a finder who 
delivers the found property to a third party (such as a police department): 

Where the finder of a lost article has delivered it to a third person to be kept 
for the owner, 0)' for the finder il'! case the owner does not claim it, the finder, 
on the refusal of the bailee to return the article, may recover it, if no claim has 
in the meantime been made by the true owner. However, where a bailee of II 
finder ascertains that the finder has the intention wrongfully to convert the 
property to his own use, it becomes the duty of the bailee to retain it until the 
owner can be found. 

Similarly, s. 8 of 36A C.J.S, FindillN Lost Goods provides that "the finder may protect 
his rights by an action against anyone who infringes on them. He may d(~fend the 
property against 01.1 othpt;~. than thf' trw! Oll'nf'1' with every remedy whkh is available to 
a bailee." <EmphaSIS supplIed.) 

The above refers to the rights of a finder. As to the obligation of a finder, the following 
statement should first be considered: 

It is entirely at the option of the finder of lost Pl'lJi'f'l'ty W/zf'ther he will (II' will 
not talle possession of it; if he does he should restvre it to its owner, and he 
should, in the absence of knowledge as to who the true owner is, follow any 
procedure requil'ed by statute for discovering the OW!leI', such as notifying thl' 
town clerk, or otherwise reporting the find. posting notices in public places in 
town, and depositing the goods with the proper authorities.l36A C.J.S. Pin ding 
Lost OoodB s. 7; emphasis supplied.] 

(In regard to the above, I would reemphasize that s. 715.01, F. S., contains no such 
procedure to be followed by the finder of lost property.) It is furth(!l' stated. in s. 7 of 36A 
C.J.S. Finding Lost GOOdB that "[olne who has found an article and asslIml.d possession 
of it is bound to exercise only slight diligence, and is l'(!sponsibh.' unly for groHH neglect." 
Thus, absent specific statutory procedures, a finder of 10Ht property appears to be rharged 
with few obligations under the common law. • 

In regQt'd to lost property, it is clear that both the loser/rightful ownor and. tIl(> finder 
have protectable and enforceable interests. As an example, ('itlwr party might maintain 
an action for cOl1version! "In this state an action for conversion is regarded us a 
possessory action, and the plaintiff, in order to maintain this uction, must lutve 11 present 
01' immediate right of possession of the property in quest.ioll." Allen v. Univer:m) C.LT. 
Credit Corporation, 133 So.2d 442, 445·446 (1 D.C.A. Fla .• 1961). For that matter, the right 
to such an action can extend even to a bailee to whom a finder (mtrusts lost property: "a 
bailee may maintain an action for conversion if he hus a present 01' immediate right of 
possession to the property." Tl'eaSUl'e Cay, Ltd. v. Investors Intel'. COl1st. Corp., 259 So.2d 
169, 171 (4 D.C.A. Fla., 1972). There would also appear to be other remedies available: 

The tmp ou'ner may enforce his rights against the nndel' by trOt'pr 01' l'epll!l'ill, 
or, if it was money that was lost, or if he seeks to recover the proceeds from 
the finder's sale and conversion of the pl'operty, he may bring an action against 
the finder fo1' man!.'\' had and ret'Uil·pd. However, the finder may retain 
possession of the prooerty until the owner furnishes proof of his ownership. and 
for doing this he is not liable as for conversion. [36A C.J.S., p. 426; E'mphasis 
supplied.] 

There is no statute of l'bI)OSe other than s. 715.01, supra, and there dol'S not appeal' to 
be any common law period uf repose ifor the duration of which a finder would be required 
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to hold the lost property for the owner). Thus, until the Legislature clarifies the rightl:l 
und obligations of owners and finders of lost property, I would offor thtl suggestion that 
a city might, under the circumstances implicit in your inquiry. establish reasonable 
criteria whereby lost bicycles in custody and possession of the police department are 
advertised in a newspap£>l' of general circulation and the owners thereby notified that the 
bicycles have been found and. if not claimed within a reasonable time, will be sold by the 
city at public auction. Anv such procedure fOl'mulatt'd by a municipality would not. of 
course, change any part~;'s rights or obligations under the common law of property. 
Rathel', it would be simplv a temporary. administrative measure designed to facilitate 
the handling of lost bicycles until such time as the Legislature adopts a general law 
('overing all aspt'cts of lost property. 

076·102-May 7, 1976 

SUNSHINE LAW 

APLLICABLE TO MUNICIPAL HOUSING AUTHORITIES 

To: ThollUlS Wilson III. ExeC'util'c Director. HUlLsillg Authority of the Cit\' of Sanford. 
SClII/imi. .. 

Prepared by: Shm;\,11 L. Smith. Assistallt Attol'lll',v (J/>nrral. and Henry C. HUll tel'. Legal 
Research Asslstallt 

<tUESTIONS: 

1. Do meetings held by the appiJinted boards of commissionel's of 
municipal housing authotities created by s. 421.04, F. 8., come within the 
purview of the Sunshinc Law, s. 286.011, F. 8.? 

2. Do exccutive work sessie:,ns of commissioners of housing 
authorities, at which matters cont:el'ning policy, collective bargaining, 
grievance processes, and model leli.<;e provisions are discussed, come 
within the purview or the 8unshin(;' Law, s. 286.011, F. S.? 

SUMMARY: 

The Sunshine Law, s. 286.011, F. S., is applicablc to meetings held by thc 
appointed board of commissioners of municipal housing authorities 
rl'(mted by s. 421.04, F. S., and to "executive work sessions" of appointed 
('ommissionel's of such housing authoriti(;'s at which matters concerninf, 
policY, collertivc bargaining, grievance processes, anci "model lease' 
provisions are discussed. 

AS TO <teESTIO~ 1: 

YOUI' first question is Hnswm'cd in tllt' affirmative. 
Blls('d upon till' information receiv(;'d in this office. the Housing Authority of the City 

of Sanford was crt~ated by. and is operating under, Ch. 421, F. S. 
Section 421.0;1(1), F. S., creates in each city {us defined in s. '121.03[2}. F. S.) "a public 

hody corpol'ute and politic to be known as the 'Housing Authority' o/'the citll." (Emphasis 
,;upplied.l As defim·rj in s. 421.03(1), F. S.. "housing authority" means a public 
corporation crt'<ltcd by s. 421.04. F. S .• which is an agency of. and established by, 
municipal ~()vc\'l)ment. Gt: AGO 055·326, concluding that the Jacksonville Expressway 
Authority. whit-h waS by statute "created and established a body politic and corporate 
and agenc:v of the state to be known as the Jacksonville Expressway Autnority" 
U~;mphmds supplied.). was an agency of the state within the purview of the state and 
county l'cti1'lnnent system law (Ch. 29801, 1955, Laws of Florida). 

A housing nuthol'ity created pUl'Sllant to eh. 421. F. S., to exercise and pel'fol'm "public 
and t'sscntiul governmental functions" set forth therein (see s. 421.08) becomes operative 
when tht, f(ovel'ning body of the city b11'esolutioll dul) declares a need for a honsing 
authority 11l slwh city. Section 421.04. fhe mayor, With the approval of the governing 
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body of the city, appoints the commissioners of the housing authority "created (or said 
<'iN." (Emphasis supplied.) Section 421.05. For causes specified in s. 421.07. a 
commissioner of an authority may be removed by the mayor with the concurrence of the 
governing body of the city. 

A complete and full financial accounting and auditing of a housing uuthol'ity's 
operation is required to be made annually by a certified public accountant, a copy of such 
nccounting' and auditing being filed witl~ the city's governing body not less than 90 days 
after the clo;le of each fiscal year. SectIOn 421.091. F. S. At least once a year. housing 
authorities are required to file with the dty clerk a report of their activities for the 
preceding year ana make recommendations for additional legislation or other actions 
deemed necessarv. Section 421.22. F. S. The Florida Supreme Court early held that the 
proper tv of a municipal housing authority is held and used for municipal purposes and 
thus exempted from taxation under s. 1. Art. IX and s 16. Art. XVI of the Constitution 
of 1885. State v. McDavid. 200 So. 100 (Fla. 1941J; State v. Campbell. 1 80.2d 483 (Fla. 
19411; and see s. 423.02, F. S., exempting such authorities from all taxes and special 
assessments and providing that they may agree with the municipality to make payments 
to it in lieu of taxes 01' special assessments fol' services. improvements. 01' facilities 
furnished bv thE.' mUllicipalitv for the benefit of a pl'oJect owned bv the authority. 

In AGO 0'55·2,15. this office' concluded that a tounty housing authority created undE.'!' s. 
421.27. F. S., providing that "[iJn each county of the state there is hereby created a public 
body corporate and politic to be knowll as the 'housing uuthol'ity' of the county", was an 
agencv 01' institution of the countv within the purview of the statl' and county officers 
and einployees retirement statute "(Ch. 2HS01, 1955. Laws of Florida). " 

Section 286.011. F. S., in pertinent part, requirE.'s "[alll meetings of any board 01' 
commission of ... any agency or autool'itv of any ... munidpnl ('orporation ... at 
which official acts are to be takl'u ... to public mel'tings open to tht! public l\t all 
times." 

In lig'ht of the afot'ementiont'd statutory provision!;. attornE.'V gpnE.'ral opinions. and 
nuthorlties, I conclude that a municipal housing authority is an ngE.'ncy 01' authority of 
the municipality within the pUl'vimv of s. 286.011. F. S .• and governed then'by. 

Moreover, s. 28B.Oll. F. S .• does not in terms qualify 01' restrict its operative force to 
elective boards of any agency 01' authority of the municipalities; indeed. many of th(~ 
bourds or commissions referred to therein are appointive. und no distinction is mnde 
between elective 01' appoil1tivl~ bodies. TIlE.' i:<tatute applies to any and all boards and 
commissions of any ngency 01' authority of lln~' municipality. See AGO 073·223. 

AS 'fO QUESTION 2: 

Your second qut·stion is answel'E.'d in the affirmativc. 
Yott!' letter inquires as to whether executive work sessions discussing policy a1'l:' within 

the scope of the Sunshine Law. This office has stated that gatherings such as "workshop 
meetings" of planning and zoning commissions. AGO 074-94; "conferpnce sessions" or 
meetings held by \l town council prior to regular meeting,>. AGO 074-2; "conciliation 
conferences" of a humanrelatiolls DrJUl'd. AGO 074·358; "work sessions" of H city council, 
Inf, Op. to the Honornble Gh.'ll Darty, State Attorney. March 4, 1972; and "executil'l~ 
sessions" held to discuss personnel matters, Inf. Op. to Ms. Mat'gal'ct Bosarge, December 
22, 1972, are all subject to the commands of the SUllshine Law, Accordingly, executive 
work :~iJssions of a municipal housing authol'ity cl'eatE.'d by s. 421.04. F. S .• at'e within the 
~lUl'view of the Sunshine Law, 

When discussing collective bargaining in executive work sessions of a housing 
authority. it should be noted that the new Collertive Bargaining Act. eh. 447, F. S., 
exempts from the Sunshine Lawall discussions between the chief executive officer of the 
public employer and the lcgislative body of the public employer relative to collective 
bargaining. However. J.>1.11'SUant to s. 447.605\~): F. S .• collective bargaining negotiations 
between u chief executive officer and a bargUJl1lng agent arc not exempt from s. 286.011. 
F. S. 

In AGO 075·48, this office attempted to delineate the scope mid applicabilit:! of tl'.e 
above exemption. It was concluded that the exemption does not allow private dIscussions 
of t1 proposed "mini.perc ordinance" 01' discussions regarding the attitude or stance that 
l\ public body intends to adopt in regard to unionization and/or collective bargaining. It 
was the vie\v of this office that the exemptioll extends only to actual ongoing collective 
bargaining and. accordingly. is inapplicable to .such policy mnttel'll 01' to pel'~onnel policies 
{)l' the like. 
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As to whether the Sunshine Law. s. 286.011. I!'. S .. is applicable to executive work 
sessions at which grievances and personnl-l matteI's are discussed. the courts have 
ropeatedly statod that personnel matters aro within the scope of s. 286.011. See Board of 
Public Instruction of Broward County v. Doran, 224 So.2d 693 (Fla. 1969); City of Miami 
Beach v. Berns 245 So.2d 38 (F.a. 197'1); Cunney v. Board of Public Instruction of Alachua 
County. 228 So.2d 260 (Fla. 1973); Times Publishing Co. v. Williams. 222 So.2d 470 (2 
D.C.A. Fla., 1969). 

In particular regard to cxol'utive work sessions where "model leases" arc discussed, 
the court in Bt'l'Ils. supra. u>.ld Doran. supra, held that discussions of condemnation 
mutters, personnel matters. pending litigation. or any othcr matter relating to city 
fl'overnment are subject to th~c commands of the Sunshine Law, so long as the discussions 
lllvolve any matter on which foreseeable action will or may be taken by the covered 
public agency. In AGO 07:3·56, this office concluded that a public agency could not confer 
privately with its attol'lley to discuss pt'nding litigation or any other matter not exempted 
from s. ~86.011, F. S. Therefore, s. 286.011 is applicable to dis('ussions at executive work 
sessions involving the terms and conditions of "modelleast!s." 

076-103-May 7, 1976 

SUNSHINE LAW 

APPLICABILITY TO CITY COMMISSIONERS WHO ARE 
VOLUNTgER FIREMEN WHEN ATTENDING FIREMEN'S 

ASSOCIATION MEETING 

To: W. R. Smtt. City Attorney. Sluart 

Prepcl/'('(i b,,: 8har\'n L. Smith, Assistant Attorney General. and Patri<'ia R. Oleason. 
Legal llese(lrch A.~sistant 

QUESTION: 

Is it propel' fOl' three city commissioners who are also volunteer 
firemen to attend meetings of the volunteer firemen's association when 
there is a probability of discussions of matters on which foreseeable 
action may be taken by the city commission, or does such attendance 
constitute a violation of the SUllshine Law? 

SUMMARY: 

Members of a city commission who are also volunteer firemen may 
attend meetings of the volunteer firemen's association, provided that they 
do not engage in any discussion of matters relating to their public duties 
01' on which foreseeable action may be taken by the city commission. 

According to your letter, three members of the city commission are also members of 
the voluntt1er fire department and attend meetings of the volunteer firemen's association. 
From time to time. discussions of matters take place at these meetings which may result 
in foresel'able forMal action by the city commission-such as recommendations to the 
commissit';l for the purchase of various firefighting equipment and other matters relating 
to their pllbJic dl.'ties. 

The SUndhinll Law has been lwld to apply to any gathering of two or more members 
of a public body where those members discuss matters on which foreseeable action may 
he taken by the clty commission. City of Miami Beach v. Berns, 245 So.2d 38 (Fla. 19'(1); 
Hough v. StembrIdge. 278 So.2d 288 (3 D.C.A. Fla., 1973). Under this broad constructIOn 
of the law, the three city commissioners, who make up a quorum of the governing body 
of the city, constitute a "meeting" governed by the requirements of s. 286.011, F. S., 
when they discuss matters relating to their public duties or on which foreseeable formal 
action may be taken by the city commission. 

This office has recognized that many public officials belong to private associations 01' 
organizations and that merl! attendance by public officials at such functions does not 
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violate the Sunshine Law. Attorney General Opinion 072·158; Inf. Op. to the Honorable 
Glen Darty. March 24. 1972. However. this office has also emphasized that an added 
degree of caution is required when public officials ti.t1 end such meetings. in that the public 
officials may not discuss any matter on which foreseeable formal action may be taken by 
sllch officials or the public bodies of which they are members. Attorney General Opinions 
071·295 and 072·158. 

Since circumstances outlined in youI' letter indicate that some issues related to public 
business are discussed at the volunteer firemen's association meetings, the city 
commissioners should refrain from any discussion of those mattet·s. either amongst 
themselves, 01' with other association members. until the properly noticed and scheduled 
meeting of the city commission. 

Therefore, I am of the opinion that the three city commissioners mentioned in your 
letter may attend meetings of the volunteer firemen's association provided that they 
refrain from any discussion of matters relating to their public duties OJ' on which 
fOl'est'eable action may be taken by tIlt' city commission. 

076·104-May 11, 1976 

DENTISTRY 

PLACEMENT OF DENTIST'S SIGNS-OFFICE DOOR 
AND BUILDING DIRECTORY 

To: Dorothy W O{isson. Sl'crl'tm:v. Department of Professional and Occupational 
ReRulatioll. Tallahassee 

Prepared by.' Donald D. Can/!. Assistant Altomey Gelleral 

QUESTION: 

Is a dentist absolutely limited, under s. 466.27(2), F. S., to two signs. or 
may he have his name, dental degree, and other information referred to 
in s. 466.27(2) next to his office door or on the building, if his door opens 
up directly to the outside, as well as having two signs which nre 
physically separate from the building'! 

SUMMARY: 

A dentist is authorized by s. 466.27(2), F. S., to have not more than two 
unilluminated signs which are visible from the exterior of the dentist's 
office, and which conform to all requirsments set forth in s. 466.27, and in 
addition thereto a dentist may list the statutorily prescribed information 
on the directory of the building in which he practices, whether located 
on the interior 01' exterior of such building, as well as on one of the doors 
opening into 01' entering the dentist's office, whether said door is on the 
interior 01' exterior of such building. 

Section 466.27(2). F. S., provides in pertinent part that: 

A dentist may not have more than two uniJJuminated signs visible from the 
exterior of his office . ... In addition to the foregoing s!'gns, he may list his 
name, dental degree, "D.D.S." or .. D.M.D .... using the abbreviation only. the 
word "dentist." "dentistry," or "general dentistry" or any specialty as defined 
above, his room number and office hours on the directory of the building in 
which he practices .... The information listed on the directory may be placed 
on one door entering his office .... (Emphasis supplied.) 

It therefore appears that there is specific statutory authorization for the appearance of 
a dentist's name, with the other information specified in s. 466.27, F. S.! on tfie directory 
of the building in which he practices, in addition to his use of two ul1llluminated si!pls 
visible from the exteriol' of his office. Your question. however. contemplates a buildmg 
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with individual offices opening direcl1~' to the outtlide of the building or with the placing 
of the building's directory outside of tIll' building due to the lack of a common 
mltrnncewtlv 01' lobby in und to the building. 

The legisfative intent and purpose in enacting a law must be primarily determined 
from the language of the legislation itself, and llc..i from conjecture aliunde. Maryland 
Casual tv Company v. Sutherland, 169 So. 679 (Fla. 19:36). Words in common use in a 
statute are to be construed according to theil' plain and ordinary signification, unless used 
in a technical sense. State v. Tunnicliffi!, 124 So. 279 (Fla. 1929); Gaulden v. Kirk. 47 So.2d 
567 (Fla. 195()); Gasson v. Gav, 49 So.2d 525 (Fla. 195(}). The lel,rislative intent as deducible 
from the language employed in a statute is t11l' law. Pil1am~ and Smith Co. Inc v. Lowe, 
157 So. 649 (Fla. 1934); State v. Knight. 124 So. 461 (Fla. HI29); Overman v. StaW Board 
of Control, 62 So.2d 696 (Fla. 1952); and, when m;cert'lined. tIll' statute must be given its 
plain and obvious meaning. A. R. Douglat;s, Inc. v. ~1cRaiJwy, 137 So. 157 (Flu. 1931); Van 
Pelt V. Hilliard, 78 So. 693 (Fla. 1918). 

In enacting s. 466.27(2), supra, the Lel.,rislature has Hpecificul1v l'ecogni7.ed and allowed 
the use of directories in addition to two unilluminated signs visible from the exterior of 
a dentist's office. It has also authorized a dentist to list his name and. the other 
information pn!scribed in s. 466.27(2) OIZ olle door entering t!w dentist's office, in lettering 
not to exceed 2 inches in height. The statute restricts the latter information or listing to 
the door, 01' to one of the doors, which opens into und enters the dentist's ofl1ce. The 
statutory language does not require the door to be ph{sically locuted within the interior 
of the building, nor does it limit the placement of the mformation listed on the directory 
to interior doors of the building in which the dentist practices. 

Therefore, I conclude from the plain meaning of the statute that a dentist who 
pmcticos in Ii. building where the individual office units are entered through a door or 
doors directly from the outside of the building and egress from such individual office!' is 
directlv to the outside of the building may pluce the information authorized to be listed 
on the' building'S directory on the door, 01' on one of the doors, which opens into und 
enters his office. 

Section 466.27(2), supra, fm'ther specifies that a dentist may list his name und other 
prescribed information "on the directory of the building in which he practices." 
(EmI?hasis supplied.) It docs not direct that the directory must be physically located 
withm the building, nor even on the outside wall of the building. Therefore, I also 
conclude that a dentist practicing in the type buildings referred to in your question may 
allow h~H name to be placed on the building's directory, whether such directory is located 
withi .. in' without the building, provided the letters ot such directory listing do not exceed 
2 iJ1('hl'~ in height. 

Oitl.l05-May 11, 1976 

WEIGHT REVIEW BOARD 

NO AUTHORITY TO WRITE OFF BAD DEBTS 

To: Roland ,1. Boagl'tt. Chairman, Weight Rel'iC'l(' B(lord, Departmellt of Transp(lrtation, 
Tollalwssct' 

PI'C'parC'd b.w Rem:\' Silbel', As.~istollt Attorlley (Jencral 

QUESTION: 

Does the Florida Weight Review Board have authority to write off bad 
debts as uncoll(~ctible? 

SUMMARY: 

Section 316.200(6) and (7), F. S., which creates the Weight H.eview BOl:'a'd 
and vests it with enumerated powers and functions, does not authorize 
the bonrd to write off bad debts as uncollectible, and, absent express 
statutory authority, the board is not lawfully authorized to write or 
charge off such debts as uncollectible. 
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YOUl'_question is answered in the negative. 
The Weight Review Board (hereinaftel' board) is created and vested with authority 

pursuant to s. 316.200(6) and (7), F. S., which provides: 

(6) There is hereby cI'eated a board cOllsisting of the secretarY of the 
Department of Transportation, the chait'man of the Publie Service Commission, 
the director of the Division of Motor Vehicles, and the director of the Division 
of Highway Patrol, 01' their authorized representatives, which may review anv 
penalty imposed upon any vehicle or person under the provisions of this 
chapter relating to weights impo~ed on the highwavs bv the axles and wheels 
of motor vehicles. . . 

(7) Any person aggrieved by the imposition of a civil penalty pursunnt to 
this section may npply to the review bo(\rd for a modificution, cancl'llation, 01' 
revocation of th~ penalty, and the review bourd is authorized to modify, cuncol, 
1'evOke, 01' sustaJl1 sueh penalty. 

While s. 316.200(7), F. S., permits the board, upon application of any person aggrieved 
by the imposition of a civil penalty for weight law violations, to modify, cancel, revoke, 
or sustain the penalty, I can find no statutory language in the provisions of s. 316.200(6) 
and (7). F. S., authorizing or empowering the board to charge off or write oil: us 
uncollectible 01' otherwise, bad delits in any wuy 01' respect arising out of 01' resulting 
from the imposition of civil penalties for -,rioJations of the weight and load provisions of 
ss. 31~.199 und 3~6.200, F. S. Moreover, those statutory provisions having enumerated 
the thlllgs on which they are to opel'ute must be deemed to have excluded from their 
operation all other things not expressly mentioned therein. Intel'lacken Lake Estates, II1C. 
v. Snyder, 304 So.2d 433 (Fla. 1973); Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952), 

It is a well-settled principle of law that administrative bodies have no common·law 
powers. They are creatures of the Legislature and what powers they have are limited to 
the statutes that create them. State ex rei. Greenberg v. Florida State Board of Dentistry, 
297 So.2d 628 (1 D.C.A. PIa., 1974); Florida Industrial Commission v. National Trucking 
Co., 107 So.2d 397 (1 D.C.A. Fla., 1958); St. Regis Puper Co. v. State, 237 So.2d 797 (1 
D.C.A. Fla., 1970l. It has also been held that if there is a reasonable doubt as to the lawful 
existence of a particular power which is being exercised, the further exercise of the 
power should be arrested. State ex ret. Greenberg v. Florida Board of Dentistry, supra: 
State v. Atlantic.' Coast Line Railroad Company, 47 So. 969 (Fla. 1908). Statutory agencies 
do not possess any inherent powers and such agencies are limited to powers granted 
either expressly 01' by necessary implication ii'om the statutes creating them. St. Regis 
Paper Co. v. State, supra; Florida Industrial Commission v. National Trucking Co., sllpm. 

Statutory authority does exist whereby some state agencies are empowered to charge 
off accounts as uncollectible, hut such action is pursuant to an express statutory grant of 
authority to so act (c.g., sec s. ljQ2.17(1)(i), F. S., and I!f. S8. 27.12 and 27.13, }<'. S.l. 
Authority for the Weight Review Board to write off bad debts as uncollectible must 
necessarily come about by nn exercise of the legislative prerogative in granting that 
authority to the board. 

076-106-May 11, 1976 

EDUCATION 

DEPARTMENT OF OFFENDER REHABILITATION VOCA'l'IONAL 
EDUCATION PROGRAMS-PART OF STATE PUBLIC 

EDUCATION SYSTEM-ELIGIBILITY FOR TRUST FUNDS 

To: LOllie L. Wainwright, Secretar),. Department of Offer,der Rehabilitation. Tallaha.~see 

Prepared by: Staff 

QUESTION: 

Are vocational education programs of the Department of Offender 
Rehabilitation a part of the state system of public education, and, if so, 
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are these pro~rnms eligible to receive eapHal outlay funds from the 
Public EdueatlOn Capital Outluy and Debt Serviee Trust Fund? 

SUMMARY: 

Legislatively authorized education programs of the Depurtment of 
Offender Rehabilitation are part of tlie state public education system, 
und are eligible for funds allocated by the State Board of Education fl'om 
tlH1 Public Education Capital Outlay and Debt Serviee 'frust Fund. 

YOUI' qllt'Htion is answered in the affirmative by the following discussion. 
The State Constitution authorizes a state system of public eduC'ution whit'h mav be 

delitll'ei by Jaw. Section 1. Art. IX. State Const:, reads as follows: . 

System of publie edueation.-Adcquate provision shall be made by lnw for 
a uniform system of fl'et) pubJk schools and fot' the establishment. maintenance 
und opm'ation of ill8titutions of highet· learning alld otlll'r public eeiumUon 
prOIJ1'(lm.~ that the needs of the people may reljuirc. (Emphasis supplied.) 

See also H. 2. Art. IX, State Const.. authodzing the Stutl' Board of Education to supervise 
the system "as is pl'ovidt'n by law." 'rhe language in s. 1. Art. IX, State Con st .. does not 
limit till' legislative definition of the system to the free public schools and institutions of 
higher learning. but allows that ICh>1slntive definition to include a broad range of 
(!ducutional progrnms. 

Tlw ll'gislalive definition of the public education system is found in S8. 228.03 and 
228.04H1), 1<'. S. Section 228.03 reads in its entirety: 

Scope of state system.-Thc slatt! system of public educutioll includes such 
sehoolllvstems, schools, institutions, agencies. services. and types of instruction 
as may be provided und authol'izod by law. or by t't'gulutiolls of the state board 
within limits proscribed by law. 

Srctioll 228.041(ll I'eads in pertinent part: 

STATE SYSTEM OF PUBLIC EDUCATION.-The state system of public 
(!ducaticln shull consist of such publicly supported and contl'ollod schools, 
institution); of higher education, other educational institutions, and ot/zrr 
eduC'atiollal sl?l'l'ic'es as may be {ll'ovided 01' authorized by the Constitution and 
luws of I"lorida. (Emphasis supplied.) 

* 

(ei) Other educational institutions.-Othel' state·supported institutions 
primarily of all educational nature shull be considered purts of the state system 
of publie education. The cducational fllllC'liolls of otliel' statr,sllpportrd 
institutiolls Ilot primarily of (lIZ educational tlafure but u'hiC'/Z Izat'e sprei/ie 
edum/ioncll responsibilities shall be C'ollsidrl'l'd responsibilities belollging to the 
stall' system of publiC' rdum/ion. (Emphasis supplied.l 

Thl' lunguugo of these statutes is broad and nonexclusive; they would uppem' to 
encompass all educational programs curried out in state institutions,' such as those of the 
Department of Offonder Rehabilitation, as long as those programs arc not expressly 
!)l«'luded. 

Examination of the statutes requiring and authorizing vocatiol1ll1 education programs 
in the Department of Offender Rehabilitation reveals no such exclusionary language. On 
tht' contrary. these statutes mandate substantial involvement in and control over these 
programs by tIlt' public education system. Section 9,14.19. F. S., provides: 

Vocational, adult, and aeademic education of prisoners under the 
jurisdiction of the depal'tment.-

(1) The l[Department of Offender Rehabilit\l.tioll] shall establish educational 
pl'ogl'llms fol' the prisoners under the jul'isdiction of the l[department]lltilizing 
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personnel of the l[ depnl'tmentj. 01' bv Ul'rUl1ging for instruction to be given bv 
public or pl'ivate educutionul ugencii!s of the state, • 

\2> The l[depLtrtmentj shall cooperate with the school board l\l'ld the State 
Department of Education, which may ~'stublish und maintain classes for 
priSO\Wl'S under the jurisdiction of the l[dc'purtmentj. to provide instl'uctioll of 
a v'<l('otion(ll, adUlt. 01' academic nature designed to meet the needs of suid 
pl'isontll'H. Su('h instruction is to be under the supervision lllld control of the 
school i:)Oard in which the institution is 10cl\ted. FOl' the orgallizlltiOl\ and 
opernti()n of these classes. school boards nre lluthorized to expend funds 
availab'e tc them either from local SOUl'ces 01' through the minimum foundation 
program us provided by law. 

(3) This pt'og'I'am shall btl opel\lted in the various institutions only with the 
(lppl'oval of the Statt~ BOllrd of Education, 

The departllH'nt is required not onlj' to cooperute with agen<'ies of the public education 
system. but to uccept the supervision of local school boards and obtain upproval from the 
State Board of Educntiol1 for programs established under this section, The language 
''It\his progl'Um" in llubSt,ction (3) mllkes it clem' thut this section envisions a single. 
unified educational program in which the department is required to participate and in 
which the public education system hus a controlling influence, B!!e also ss, 94,1.551. 9-t4.56. 
tlnd 9'14,57. F, S,. which fmtlwl' dm1cribe the vocational education programs of the 
department but in no wav limit the role of the public education s\'stem, r therefore 
condude, based upon m); reading' of th('se statutes. that the vocational education 
progrums of the depul'tmt'nt are within the scope of the public t!ducatioll system, 

The second part of your question concel'l1S the eligibility of these .!ll'ogl'mhs for capital 
outlay funds of the Public Education CaRital Outlay lll1d Debt Set'vice Trust Fund, 
hereiimftel' called the Capital Outlay Fmld, This fund is established bv s, 9(u)(2), A1't, XlI. 
State Const. The relevant provisions of thut se('tion are as follow:;: ' 

, . , [Rjevenucs derived from the gross re(:eir,ts taxes . , , shall, (IS colltlcted. 
be pla('cd ill a, trust fund to b~ known as the 'public education capital outlay 
(lnd debt servIce trust fund" In the state treasul'v (hereinaftl'l' refel't'ed to us 
"capit.l! outlay fund"). and uHed onl\' us pl'()vid(1d 'her(1in. 

The capital outluJ-' fund shall be urlminultt!n'd hv the state board of eduNlti0l1 
as created nnd constituted by Section 2 of Article IX of thl' Constitutioll of 
Floridn as revised in 1968 (hereinafter I'eferred to aH "stat~) board") , , , , 

State bonds pledgil1g' the full faith and credit of tht) stute mav be isslled, 
without a vote of the el(1ctol'S. by till' state board pu!';;uant to Illw to fil1unc~~ or 
rl'finunce capital projects theretofore authol'i7.ed by the leg-islutut'<.'. and any 
pUt'POSt'S appurt<.'nunt 01' incidental thereto. (a/' till' state SJ~~tNl! uf public 
educatial; prol'ided (01' in SeC'tion 1 o/' ArtiC'l(' IX of this COf/stlt:lilOn 
(hl'reinQfter l'('ferred to us "stute system"), illl'ludillN hut 1I0t limited to 
illstitutions o/' higher [c(ll'l!illg. junior ('oUeg('S, I'oc'alional tt'('hlli!'a18C·hool.~ or 
pu.blic· s(·/!(wls. as now d!!/iIH'd , , • by [au', 

The moneys in the capitul outlay fund il1 each fiscal yeul' shall be used only 
foJ' the following purposes and in the following order of pl'iot'ity: 

n, For the payment of the pl'incipal of and interest Oil 1M), bouds maturil1g 
in such liscal yeu!'j 

b. F01' the deposit into any reserve funds provided fOl' in the pl'oceedtt1~s 
authorizing the issuance of bonds of nllY amounts required to be deposited 111 
such reserve funds itt such fiscal yeur; 

c. For direct paymellt of the cost 01' uny part of the cost of any capital 
pro}!!ct /,01' the state system tlwreto/'ore authoriz!!d b\' the legislalure. or for the 
purchuse or redemption of ontstandittg bonds it1 accordance with the provisions 
of the proceedings which authodzed the issuance of sllch bonds. (Emphasis 
supplied.) 

There is no limit in these provisions to the projects or pl'ogrnms which muy receive 
funds, except thnt: They must be purt of tht~ state public education system: they must be 
legislatively authorized; and the State Board of Education mllst. in its discretion. allocate 
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the funds. I therefore conclude thnt vocational education pl'ogl'llms of the department are 
eligible for funding as part of the public education system; that is, that they meet the 
first requirement. 

A previous opinion fl'om this oflic(\ AGO 075·150, uppears to take a more restrictive 
approach to the elil,ribility question. Specifically. that opmion concerned the eligibility of 
the Florida School for the Deaf and Blind ond tIll' public broadcasting systt'm fot' funding 
under the Capital Outlay Fund. That opinion, however, was based upon the provisions of 
s. 9(n), Art. XII. State Const., that wt't'e in force at the time of its issuance; since that 
opinion was issued, [In amendment to s. 9(a), Art. XII, hus tukl>n effect. which I believe 
was intendl'd to increase the number of programs for which the fund is available. In a 
lettt'!· dated June 30, 1975. a copy of whirh is attached. I indicated that ulldm' the 
amenchmmts to s. 9(a). Art. XII, AGO 075·150 would no longer be valid. I belit've the pluin 
language of tIl(' e()t1stitutional provh;ion, <1S it stands today, supports tIlt' c()t1clusion that 
vorutional eduration pro/-,'l'ums of tIll' dt!partllll'tlt are eligible fot' C,'l\pital outlay funds. 

070·107-May 11, 1970 

LAND ACQUISITION TRUST FUND 

WHE;\, HEFCNDS OF ~IONEYS PAID FOH FILL MATERIALS 
~rA Y BE GIVEN 

To: Hamzrm ~l: Shie[d.';, EXl'l'util'(' Director. /)rpartml'llt or Xatllrc.l Resources, 
Tallahassee 

Prepared by: ,1. f(l'lIdril'h Tll<'kel'. Assisiant ilttorl/('Y (;(,II(,I'(I[ 

QUESTIONS: 

1. In view of the fact that Ch. 75.22(15), Laws of Florida. transferred 
the Internal Improvement Trust Fund to the Land Acquisition Trust 
Fund, created by s. 375.041, F. S" may rcfunds of moneys paid as the sales 
price of fill materials be made from the Land Acquisition Trust Fund 
when the permit to dredge and fill was granted by the Trustees of the 
Internal Improvement Trust Fund? 

2. In view of the fact that eh. 75·22(15), Laws of Florida. transferred 
the Internal Improvement Trust Fund to the Land Acquisition Trust 
Fund, created by s. 375.041, F. S., may refunds of moneys paid as the sales 
price of fill materials be made from the Land Acquisition Trust Fund 
when the permit to dredge and fill was never granted by the Trustees of 
the Internal Improvement Trust Fund due to cancellation or withdrawal 
of the application? 

SUMMARY: 

Refunds of moneys paid as the sales price of fill materials by applicants 
for dredge and fill permits who have received the permits may not be 
refunded because such sales are consummated, fully executed contracts 
selling tlw fill material and which are not contingent upon applicants 
actually dredging the fill. As such, there is 110 basis for a claim for refund 
for a transaction fully completed, and likewise no statutory authorization 
exists for same. If the application for a dredge and fill permit is canceled 
or withdrawn prior to issunl1ce of the permit, moneys deposited with the 
application for payment of fill material mny be refunded by the 
Comptroller from the Land Acquisition Trust Fund pursuant to ss. 215.26, 
215.32, and 375.041, F. S., because such payments are made on an account 
not legally due, but only conditionally due. per s. 215.20(1){b). The right to 
the refund accrues when the claimant has al'ight to recover the moneys 
pnid 01', in this instance, upon cancellation 01' withdruwal of the 
application for the dredge and fill permit. 
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Your first question is answm'cd in the negative and the second question in the 
affirmative as hereinafter qualifi('d, 

AS TO QUESTION 1: 

The Trustees of the Internlll Improvem<.mt Trust I·'und. as owners of state lands. \Vore 
at all times materilll herein empowered to manage. control. and dispose of sUtte lands. 
inciuding sales of fill materinl. See (';. 253.03, F. S.; Rules 18·2.071, 18·2.08. und 18·2.09. 
Florida Administrlltive Code (repealed); und AGO 071·68. The_proceeds fl'om such sales 
of fill material wen' deposit(!d in the Internal Improvement Trust Fund to be stl'icth' 
applied und expended according to the provisions of eh. 253. F. S. See ss. 253.l)1 una 
253.015j (of. s. 253.031(4). 

Ptm;uant t(. s. 15, Ch. 75·22. Lawll of Florida. the uncommitt(lt:! fund of balance of tht' 
Internal Impr(: vement Trullt Fund as of July 1, 1975. und all rcwennes subs(·quently 
(Iccruing from sources now desib'11uted by law fo1' deposit in such fund Rhall be deposited 
ill the Land A ~quisitioll Trust l'\md creaton by s. 375.041. F. S .• to be used in accordanco 
with Gh. 375. F. S. SectiOll 375.041 Cl'eates the lnst·nnmed trust fund to be ndminisV"red 
by the Division of Rerreation lind Parks of the Departm(>nt of Natul'tll Resonrc(>s. 

Specifically, as to sales of fill material to fill t>rivate upland or to fill submerged land in 
private ownership 01' under contract to purchase. Rules 18·2.071 tInd 18·2.08, supra. 
required such fill material to be "purchased under application": 

18·2.071 MATgRIAL FRO.M SOVEREIGNTY LA~DS TO FILL 
SeBMERGED LAND IN PRIVATE OWNERSHIP. OR t:NDER CONTHACT 
TO PGRCHASr.;, Ml.'...'-.'T BE Pl:RCHASED. :!\oIatel'ial from sovt'l'eignty !nnds for 
filling pl'ivntely and publiclv·owned property. or llItdel' ('ontl'ltt't to purchase. 
mllst lie purchased lIT1der applimtioll. which indudl!s: 

18·2.08 ~IATERIAL I<RO:\1 SOVEHEIG:-<TY LAND TO FILL UPLAND 
Mr'ST BE peRCHAS1?D. Matel'iul from sovel'l!ignty lunds for fillin~ private 
upland must b(, purdwsNI under applimtic)// which indudeR .... (Emphasis 
snpplied.) 

Thus. the above·quoted regulations require the applicant to (lcwaJlv purchase the fill 
material. C'f, s. 253.12(8), F. S., and AGO 071·68. In(lsmuch as the relationship b(!tween 
the truste<.!s as owners of state lands and the applicant seeking to pUl'chuse fill material 
from state-owned lands is contractual. it is appurent that the applicant has in fact Hnd in 
la w actually purchased the fill material. the subject of tilt' application to dredge and fill. 

Although the above·cited regulations, by their literal terms. nppear tn indiClltl' that the 
purchase takes place "under application" or at the time ofthl! application for tlll~ dredge 
and fill permit, nevertheless. the applicant receiVt!s the legal.l1nd inferentially the 
contructual, right to dredge the fill material onZ\, IIpon the prallt of tlU' dredge Clmi fill 
permit. I am therefore of the view that the pUl'cllase of the fill material hali not occurred 
until such time as the g-rant of the dredge and fill permit. In the instant case wherein the 
applicatioll with deposit of funds wus made and the dredge nnd fill permit gl't\l1ted, it is 
eVident that the fill material has beon sold to the applicant pUl'suant to a ('ompI(!ted 
tl'ansuction or contl'act. I find no indication thut the sale wall COl1tingent upon the 
applicant actually dredging the sl;lecified fillmaterlUi 01' any other occurl'ence. Thero cun, 
accordingly, be nO basis for a cl!\lm fot' refund since the contract selling the fill material 
has been executed in full by both p:n'ties with no obli~t\tiOl'S l'en1ninitlg thereunder. 
Likewise. I find no statutory direction or authorization (IUowing refunds bj' the trustees 
for fill materials sold by the state in a transaction completed in all particulars. C'f, s. 
253.29. F. S,. us to refunds of moneys {mid for lands purchhsed from tilo state when title 
fails. Thus no refunds may be allowed fol' sales of fill mutel'ial to fill private upland 01' to 
fill submerged land in private oWltership or under contract to purchase when tll(' permit 
"0 dredge !\ltd fill was {,'1'al1ted by the 'i':l'ustees of the Int(~l'Ilal Improvement Trust Fund. 

AS TO QUESTION 2: 

As discussed ill question 1. the sale of the fill materia I does not tal{e place until such 
time as the permit to dredge and fill is granted. Since you have specified in question 2 
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that the application for the permit was withdrawn and the permit neVI, granted, it 
appears that the moneys deposited with the application and now reposing in the Land 
Acquisition Truct Fund may be the proper subject of a refund clulrn subject to the 
legislative prerogative. Cf. State v. Gay, 74 ~0.2d 560 (Fla. 195'1). Sertion 3i5.041(1), F. S., 
provides for the disposition of Huch mom', 'S deposited in the Land Acquisition Trust 
Fund: 

All moneys so deposited into the Land Acquisition Trust Fund shall be tl'ust 
funds for the uses and plll'poses herein set forth, within the meaning of s. 
215.32(1)(b) and such moneys shall not become 01' be commingled with the 
General Revenue Fund of the state . . . . 

As above quoted, the Land Acquisition Trust Fund is denominat('d as !l s. 215.32 trust 
fund. Section 215.32, F. S., provides that moneys l'ecE:'ived by the state are to be deposited 
into lob; State Treasury in the various named funds including the tl'tlst funds. Said section 
further provides: 

(bll. The trust funds shall consist of moneys received by the state which 
under law or under trust agreement are segregat(~d for a purpose authorized 
bylaw. 

3. All such moneys are hereby appropriated for the purpose for which they 
were received, to be expended in nccordance with the law 01' trust agreement 
under which they were received, subject altmys to otlWI' applicable lall's 
relating to the d('posit 01' expenditure of moneys in the State TreasUlJ·. 
(Emphasis supplied.l 

Accordingly, s. 215.26, F. S., whkh controls claim:; for refunds of payments into the 
State Treasury, is applicable: 

(l) The Comptroller of the state may refund to the person who paid same, 
01' his heirs, pe sonalrepl'esentatives or assigns, any moneys paid into the State 
Treasury which constitute: 

(a) An overpayment of any tax, license or account due; 
(b) A payment where I!O tax. license or account i,~ dlle; 

and if any such payment has been credited to an appropriation, sllch 
appropriation shall at the time of mailing any sllch refund, be charged 
therewith. Th('re are apPl'Opriated from the prop('r respective funds from time 
to time s1Ich sums as may lit:' nec('ssw:l' for s1Ich refllllds. (Emphasis supplied.) 

Assuming the permit to dredge and fill was not granted by the trustees and the 
application fol' same was canceled or withdrawn by the parties, then the payment for the 
fill material would appeal' to be a payment where no account is due within the meaning 
of s. 215.26, supra, and therefore eligible for ref'lnd from the Land Acquisition Trust 
Fund undEir the ('onditions stated therein. Until t. ,,' permit was issued, the paymcnt for 
the fill was, in my opinion, in legal effect a payment of an account not in law due, but 
only conditionally due, subject to the grant of the permit. Cf. AGO 075·293. Hence, the 
moneys so deposited wore subject to a claim for refund pursuant to s. 215.26, supra. I 
direct your nttention to the provisions of said section which require applications f(11' such 
refunds to be submitted to the Comptroller within 3 years after the right to such refund 
accrues, else such right shall be barred. The right to the refund accrues when the 
claimant has a right to recover the moneys paid or, in this instance, upon f;ancellation or 
withdrawal of the application for the dredge and fill permit. Of course the Comptroller 
likewise must authorize the refund. See s. 4, Art. IV, Stale Const.; s. 17.03(1), F. S.; and 
Florida Development Commission v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), cert. 
denied, 237 So.2d 530 (Fla. 1970>. 
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076-10S-May l1, 1976 

HORSERACING 

TRANSFER OF PERMIT FROM ONE COUNTY TO ANOTHER
REFERENDUM REQUIHEMENTS 

To: William H. Loc1lll'ard, RepresentatiL'c', 104tll Distrir't, Tallahasse(' 

Prepared by: dames D. Whisenand, Deputy Attol'll(,Y Uem'raZ 

QUESTION: 

Pursuant to s, 550.17, F. S., must the pal'ty requesting the transfer of' a 
pari-mutuel permit hold a refp.rendum vote in the county to which the 
permit is being tl'unsfel'red? 

SUMMARY: 

The statutory s,cheme pro.vided in 5S. 550.05, 550.06, 550.07, and 550.17, 
F. S.! requires a referendum in Broward County if a party acquires a 
permit aPl?roved h~f the electors of Dade County prior to the conducting 
of any racmg dates under the permit. Thus, any sale of the Hialeah Race 
Course permit to the Gulfstream Park Race Track must be approved by 
the electors of B!'owm'd CI~unty prior to the issuance of a license or the 
conducting of a racing meet. 

According to the facts in your letter, you state that the House of Representatives has 
passed H.B. 2537 [Ch. 76-171), Laws of Florida] which affects the referendum 
requirements of s. 550.17, F. S. Your inquirY is particularly premiRed upon the possible 
purchase of the Hialeah Race Course by' the Gulfstream Park Race Track. If the 
transaction is comf.;leted, it is c1Jntemplated that the HiaJeah permit and dates would be 
transferred to and conducted a'" Gulfstream Park Race Track. The Hialeah Race Course 
is located in Dade County and has been previously approved by electol' referendum. The 
Gulfstream Park Race Truck is located in Bl'owul'd County and has been previously 
approved by r,>lector referendum, 

By letter of October 29, 1974, I responded to a similar question regarding the transfer 
of Hialeah's racing dates to Gulfstl'eam subsequent to the Gulfstream purchase of 
Hialeah RaeI;' Course. I concluded therein that the reassignment of Hialeah's dates to be 
conducted at Gulfstream was precluded by the previous assi!,'11ment of dates by the Board 
of Business Regulation, the late date of the request, and the apparent lack of statutory 
authority for the board to approve the transfer for the reasons given. 

A pari-mutuel permit is issueri to the racetrack by the Division of Pari-Mutuel 
Wagering, when applied for between June 1 and July 1 and then l'atified or rejected by 
the elet)tors of the county wherein the track will be operclted. Sections 550.05 and 550,06, 
F. S. Upon electorate approval, the division is required to issue a license and to anl1;uully 
grant racing days which are to be conducted at the location fixed in the perm;~ Ilnd 
ratified in the election. Section 550.07, F. S. The electorate of the county in which the 
racing has been ratified, licensed, and condm "ed may petition for an election to revoke 
the permit under the procedure provided in s. 550.1S, F. S. See s. 550.19, F S. An 
exception to the county referendum is the newly created summer thorou.~hbred 
horseracing season. Miami Beach Jockey Club, Ie.c. v. State ex reI. Willis, 227 80.2u 96 (1 
D.C.A. Fla., 1969). 

The clear legislative intent of the pari-mutuel system is to create a local county option 
authorizing or rejecting the operation of a t_" ·-'track Within the county. This intent is 
clearly expressed in s. 550.17, F. S., which requires proof of the referendum election in 
the county wherein the racing meet will be conducted prior to issuance of the license. 

The conclusion that the transfer of a racing permit from Dade to Broward requires a 
referendum pursuant to ss. 550.05, 550.06, 550.07, and 550.17, F. S., does not include 
leasing arrangements under s. 550.47, F. S., upon which you have not inquired. 

In addition to Ch. 550, F. S., requiring a referendum upon a cross-county permit 
change, permits operative in Dade and Broward Counties have an absolute restriction in 
s. 550.05(2). This statute prohibits any referendum upon a permit issued to conduct 

197 



ANNUAL R~PORT OF THE.ATTOgNlj:YGENERt\L 

horsel'acing. Thus, consideration should 1)(> given this provision in the passage of H.B. 
25:31. 

076·109-May 17, 1976 

HOMESTEAD EXEMPTION 

LEGISLATURE DOES NOT HAVE POWER TO DEFINE SECOND 
HOMESTEAD EXEMPTION TO INCLUDE COST·OF·LIVING 

ADJlJSTMENTS 

7'0: Ray C grwp!lt', Represelltatil'e, 67th District. Tampa 

Prepared by: Caroline C. .'v!uelil!r. Assistant Attorney General wId Dat,id Slaughter, Legal 
Intel'll 

QUESTION: 

May the Legislature, through the customary procedures for the passage 
of hiils into statutes, pass and cause to be effective a law allowfng for a 
cost-of.living increase in the homestead exomption for the elderly (those 
who qualify for the second $5,000 exemption for homestead)? 

SUMMARY: 

The Legislature does not have the power to define the $10,000 limitation 
on the homestead exemption for the elderly in s. 6, Art. VII, State Const., 
in such a way that would tie it to cost-of·Hving increases. 

Although this question is ultimately for the judiciary to resolve, my opinion is that 
vour question must be answered in the negative for the reasons discussed below. 
. Section 6, Art. VII. State Const.. provides in pertinent part: 

(nl Every person who has the le~al 01' equitable title to real estate and 
maintains th(~l'eon the permanent reSIdence of the owner, or another legally 01' 
naturally dependent upon the owner. shall be exempt from taxation thereon, 
ex(,ppt ,issessments for spedal benefits. up to the assessed valuation of five 
thousand dollars .... 

(C) By general law and subject to conditions specified therein, the exemption 
may be increased up to un amount not exceeding ten thousand dollars of the 
a~sE.wsed value of the real estatE! if the owner has attained age sixty-five , ... 

Section 196.031. F. S., increased the exemption to $10,000 of assessed valuation if the 
owner has attained age sixty·five, subject to the condition that said owner must be a 
permanpnt resident of this state for 5 consecutive years prior to claiming the exemption. 

The question presented is whether the Legislature can pass a law defining the $10,000 
limitation in the Constitution as $10,000 in terms of the purchasing power of the dollar 
in the year in which the $10,000 provision was placed in the Constitution. The $10,000 
amount would be adjusted each year or every 2 years to conform to Consumer Price 
Index figures which reflect cost·oC-living adjustments. At any time it wished, the 
Legislature could increase by statute the homestead exemption allowed to the elderly up 
to the maximum amount stated in the Constitution as adjusted in relation to the 
Consumer Price Index. 

The issue is whether the Ledslature has the power to so define the $10,000 amount. 
Aftel' a review of the cases dellling with constitutional principles and legislative powers, 
it would appear that the L~gislature does not have the power to give a definition to the 
$10,000 amount which would have the effect of increasing the maximum amount allowed 
by the Constitution. 
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It is wen settled that the Florida Constitution'is not a gl'Unt of, but a limitation on, 
legislative power. Gaulden v.' Kirk, 47 So.2d 567 (Fla. 1950). Where the Constitution 
prescribe<:l the manner of doing all act 01' ascertaining a fact, the manner is exclusi.ve, and 
it is beyond the power of the Legislature to enact a statute that would defeat the purpose 
of the Constitution. State e.t rel. Church v. Yeats, 77 So. 262 (Fla. 1917). That which is 
implied in the Constitution is as much a part of it and is as effective as that which is 
exprei>.1ed. State ex rel. Nuveen v. Greer, 102 So. 739 (Fla. 1924). Express or implied 
provisio~ls of the Constitution cannot be altered, contracted, or enlarged by legislative 
enactmet t. Sparkman v. State ex ret. Scott, 58 So.2d 431 (Fla. 1952). 

The fundamental object in construing a constitutional provision is to ascertain and give 
effect to the intentions of the framers or adopters. State ex rei. Dade County v. Dickinson, 
230 So.2d 130 (Fla. 1969). Constitutional provisions are to be interpreted in accordance 
wit h tbn;r plain and obvious meaning, unless it is vel'y plain 01' absolutely certain that 
the language employed was not intended in its natural signification. Schooley v. Judd, 
149 So.2d 587 (Fla. 1963). A legislative construction of a constitutional provision will not 
be .permitted to overturn and render nugatory a clear provision of the Constitution. Amos 
v. Moseley, 77 So. 619 (Fla. 1917). Constitutional provisions which are clear and explicit 
in term, or made so by the historf of their adoption and by long·continued application 
and recognition in governmenta proceedings, cannot be given a meaning by the 
Legislature that conflicts with the terms of such provisions. State ex rel. West v. Butlel" 
69 So. 771 (Fla. 1915l. See 6 Fla. JUl'. Constitutional Law S5. 23-29, pp. 288-292. 

The constitutional principles and cases cited above limit generally the Legislature's 
power to define constitutional terms. Cases which deal specifically with exemptions in the 
Constitution similarly discuss the implied prohibition against tampering with the 
provisions in the Constitution. It is stated in 1. Maxcy, Inc. v. Federal Land Bank of 
Columbia, 150 So. 248, 250 (Fla. 1933) that: 

The principle has been more than once affirmed in this state that the 
Constitution must be construed as a limitation upon the power of the 
Legislature to provide for the exemption from taxation of any classes of 
prop.erty except those particularly mentioned classes specified in the organic 
law Itself. 

The court in Steuart v. State ex rel. D(1lcimascolo, 161 So. 378 (Fla. 1935), while definiJlg 
the word "citizen" in the homestead exem~tion provision in the Constitution, stated that 
neither the judicial, legislative, nor executIve departments have the authority to amend. 
add to, detract from, or nIter, the constitutional provision exempting homesteads ftom 
taxation. 

Defining the term $10,000 in the manner suggested by the proposed legislation would 
have the effect of increasing the limitation amount in the Constitution. The class of the 
elderlY would be entitled to additional exemption. This would appear to be a tampering 
with the homestead exemption l?l'ovisions of the Consti.tution wnich would be prohibited. 

Several Florida cases deal WIth situations where the Legislature has validly defined 
constitutional terms in regard to exemptions. The test applied for measuring the 
legislation against constitutional restraints was whether there was a reasonable 
relationship between the legislation and the purpose of the constitutional provision 
relating to exemQtions. In Jasper v. Mease Manor, Inc., 208 So.2d 821 (Fla. 1968), the 
court dealt with the legislative application of the word "charitable" in the constitutional 
exemption provisions. In Ammerman v. Markham, 222 So.2d 423 (Fla. 1969), the court 
dealt with the legislative definition of "real property" in relation to constitutional 
homestead exemption provisions. The words !'charitable" and "real property" are w</l'ds 
which may require defining by the Legislature in order to establish classes of exemptions. 
The term "$10,000" is pureijr a limitation on the power of the Legislature. The terrd has 
a clear and precis.:! meanin~ and docs not require defining by t];le Le~slatuH). 

The maxim expl'essio UlllUS est exclusio alterius m~,·t also \:ie' consldered in regard to 
the proposed legislation. This maxim that the express mention of one thing implies the 
exclusion of anotl1'lel' has been applied to constitutional provisions. The court in In Re 
Advisory OpiniOl: ot' the Govemor Civil Rights. 306 So.2d 520. 523 (Fla. 1975). quoted 
from Ullothel' case in regard to this maxim: 

The principle is well established that where the Constitution expressly provides 
the manner of doing a thing, it impliedly forbids it being done in a substantially 
different manner. Even though the Constitution does not in terms prohibit the 
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doing of a thing in another manner, the fact that it has prescribed the manner 
in which the thing shall be done is itself a prohibition against a different 
manner of doing it .... 

When the maxim is applied to the question presented here. it would appear that. since 
the Constitution pl'ovides for a $10.000 limitation. it excludes a $10,000 limitation as 
adjusted by the Consumer Price Index. 

The history of the homestead exemption provision in the Constitution supports the 
assertion that the Legislature does not have the authority to alter the ordinary meaning 
of the $10,000 limitation. The homestead tax exemption originally came into the Flol'ida 
Constitution as the result of a 1933 constitutional amendment. The original limitation 
was $5.000, which amount has not been changed over the past few decades. Obviously, 
the value of the dollar has decreased drastically since 1933. yet the $5.000 limitation was 
readopted in the 1968 Constitution. The increase to $10,000 for the elderly is in effect an 
additional $5,000 exemption, These amounts must be given their ordinary mentling. sincu 
there is nothing to indicate in the constitutional history that the amounts wet'e to mean 
anything other than the stated figures. 

It has been brought to my attention that the Kentucky courts have recently considered 
the issue presented by the legislation proposed here and have concluded that the 
Kentucky Legislatul'e has the authority to define the $6,500 exemption provided for in s. 
170 of the Kentucky Constitution in terms of the purchasing value of the dollar in a givell 
year. Section 170 is worded substantially the same as s. 6. Art. 7, Fla. Const.: 

There shall be exempt from taxation ... a homestead, which is a single unit 
l'esidentiaI property maintained by the owner who is sixty-five years of age or 
older, as his ptlrsonal residence, up to the assessed valuation of sixty-five 
hundred dollars .... 

The Kentucky Legislature in Ch. 314. Acts of 1974, specifically defined the term $6,500 
in the following way: 

". . . [T]he $6,500 exemption shall be construed to mean $6,500 in terms of the 
purchasing power of the dollar in 1972. Every two (2) years thereafter. if the 
cost of living index of the United States Department of Labol' has changed as 
much as one (1) per cent. the maximum exemption shall be adjusted 
accordingly. " 

In Lester v. City of Fort Thomas, Ky., et aZ .• 531 S.W.2d 490 (Ky. 1975), the Court of 
Appeals of Kentucky held that the amendments to KRS 132.810(1) and (2)(c) as enacted 
by Ch. 314. Acts of 1974. are valid. The court concluded that "the dollar-valL\e principle 
of Mathews (I. Allell. 360 S.W.2d 135 (Ky. 1962). Commonwealth p. Hesch, 395 S.W.2d 362 
(Ky. 1965). and Sarallatsanne's v. Balwr, 488 S.W.2d 683 (Ky. 1972), applies to the $6.500 
limit of the hompstead exemption allowed to persons 65 years of age or older by 
Constitution. Section 170." 

The three decisions used by the court in Lester. supra, to support its conclusion all deal 
with constitutional salary provisions. In Mathews v. Allen. supra. the Kentucky Court of 
Appeals emphasized that s. 133 of the Constitution provides that judges shall receive 
"adequatp compensation" for their set'\'ices. The court further stated that: 

, .. IWjhen the nominal dollar salary becomes of such reduced purchasing 
powet' in relation to .he cost of living that it no longer enables its recipient to 
maintain the standard of living afforded by the same salary in 1949 [the year 
that Section 246 was amended to provide a $12.000 cap for judgesl. it is 
necessarily inadequate within the meaning of Section 133. The sections can be 
tmthfully harmonized only through equating "dollars" with what they will do 
in the market place. 

The court also discussed the le!,>1s1ative history of the 1949 amendment to s. 246: 

.. , lIlt was done in order to afford the Courts just or adequate compensation 
when it was thought that the $5.000 limitation of original Section 246 precluded 
payment of it. 
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... [TJhis background ... indicates [that] national averages wm'!l considered 
in setting cOllstitutionallimits in 1949 and that it was not the intelltioll of the 
founding fathers or supporters of the 1949 amendment to Section 2,16 in 1949 
to doom public officers to the st!'apped fitl!H1ciul state a waning donal' vulUL! so 
easily cun produce. 

Commonwealth v. Hesch. supra. and Sal'ukatsunnis v. Baker. supra. also dealt with 
sahu'y int'l'eases in till' face of " constitutional or statutory dallal' limit and m;('d 
rntionules similur to Mathews v, Allen, supra, to justify defining the constitutional dolla!' 
limits in terms of current dollar value. It should be lll/ted that in all these cases then' is 
a legh;lative history of salat·y increases to keep pace with the rise in tJw cost of Jiving. 
There is additional justification in construing the :mlm'y limitations according to the 
dollar-value principle when the constitutional provision for adequatt' compt'mmtion for 
constitutional officers is taken into account. 

The analogy drawn by the Court of Appeals in Lester, SlIprCl. bt,twN'n constitutional 
salury limitation and the constitutional homestead eXl'mption limitation can be 
questioned. The $6,500 limitntion for tho? elderly was adopted by the voters on NoVt'mbt,l' 
2, 1971. and added to the Kentucky Constitution. A proposed umelldmt!\1t in 1974 
contained the same $6.500 limit with no mention of the decrease in the value of the dollar 
between 1971·1974. What little legislative history there is cOllcerning the Kentucky 
homestead exemption indicates that the $6,500 was il1tt'nded to mean 56,500. 
Additionallv, there is no constitutional provision annlogouH to s. 133 which would 
guul'ilntee 'the elderly "adequate exemptions." The Attorney O:l'lwral of Ktmtucky 
adopted a similar view of the proper constl'uction of R. 170 in AGO On·371 in which he 
stated that: 

There is no authority in the constitution, either directly or implied, to incl'(~ase 
the S6,500 exemption provided for the assessed valut~ of home~teads owned by 
pel'son!'! 65 year!> of age 01' older and the only method by which such exemption 
could be increased would be by amending the constitution. 

Although the Kentucky judicial decisions are entitled to great l'espt'ct by the courts of 
sister states, an analysis of Florida decisions and hiRtol'Y would indicate thut the 
Kentucky deci::lion in Lester, supra, would not be followed by the Florida courts. should 
the question arise. 

Since I have determined that the proposed legisiatitm would run countl'l' to the 
constitutional pl'ovisions, it is unnec{'ssary to discuss issues which miftht arisl' in the 
drafting of such legislation. Some of these issues would be equal protection of the laws, 
prospective application of the statutes, and ddegatiOI1 of legislative authority to the body 
compiling the Consumer Price Index. 

It should be pointed out that what is desired by the proposed lenislation could be 
accomplished by 11 constitutional amendment. 

076·110-May 18, 1976 

APPREN1'ICESHIP 

NO CONFLICT BETWEEN JACKSONVILLE ORDINANCE AND 
DEPARTMENT OF COMMERCE RULE 

To: George R. (]rossa. Reprasentatit,(>. 15th District. Tallahassee 

Prepared bJ; }IrJichael .'vI. Parrish. 11ssistallt Atto/'lley Oell(>ral 

QUESTION: 

Does s. 910.111(b)(2) of the Jacksonville Code conflict with Florida 
Department of Commerce Rule 8C-16.05(2)(g), F.A.C., and, if so, which of 
the two controls? 
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SUMMARY: 

Section 910.11l(b)(2) of the Jacksonville Code docs not regulate 
apprenticeship standards 01' apprenticeship agreements and does not 
conflict with Florida Department of Commerce Rule 8C-16.05(2)(g), F.A.C. 

The Florida Department of Commerctl rule about which you inquire l'eads: 

The ratio of appl'entiC'es to Joul'Ileymen [shall be] consistent with propel' 
supervision, traming. and contmuity of employment or appliC'able proviSions in 
collective bargaining agreements, but in a ratio of not more than one apRrentice 
to the employer in each apprenticuble orclllJation, and olle apprentice (or each 
thrl!e journeymen thereafler . ... (Emphasis supplied.) 

The purpose of the above-quoted rule and the rules found in Ch. SC·16, F.A.C., 

. . . is to set forth labor standards to safeguard the welfare of apprentices and 
to extend the application of such standards by prescribing policies and 
procedures concerning the registration of ac(;eptable apprenticeship programs 
with the State of Florida, Department of Commerce, DiVIsion of Labor, Bureau 
of Apprenticeship. These labor standards and procedures covel' the registration, 
cancellation and deregistration of apprenticeship agreements; and matters 
related thereto. [Rule 8C-16.01[2j, F.A.C.] 

Section 910.111(b)(2) of the Jacksonville Code reads as follows: 

It is the responsibility of a master craftsman obtaining a permit under his llame 
to ensul'e that: 

* 
., 

(2) TIlt' work is done by craftsmen holding valid certificates where required. 
For this purpose, a certified craftsman is deemed to do the work if he is in direct 
charge of the work, is continuously present on the site where the work is being 
done, and is assisted by no more than four helpers. (Emphasis supplied.) 

The above-quoted provisions of s. 910.111 of the Jacksonville Code do not purport to, 
and do not in fuct, have Hny bearing 011 apprenticeship standards. The purpoee of s. 
910.111(b)(2), supra, is to establish the maximum number of nonjoul'neymen "helpers"
ir respective of whether such helpurs are apprentices-who may assist a certified 
craftsman in the performance of work which must be performed by a certified craftsman. 
Inasmuch as s. 910.111(b)(2) of the Jacksonville Code does not purport to regulate 
apprenticeship standards or apprenticeship agreements, it does not conflict with Rule SC· 
16.05(2Hg), F.A.C. 

076-11l-May IS, 1976 

BEVERAGE LAW 

LAW ENFORCEMENT OFFICER PROHIBITED FROM PERFORMING 
AT LICENSED ESTABLISHMENT AS PART OF MUSICAL GROUP 

To: James T. Russell. State Attol'1!ey, New Port Richey 

Prepared by: Charles W. il'Illsgrove, Assistant Attorney General 

QUESTION: 

Is it unlawful for a deputy sheriff to perform with a musical group 
engaged by a business licensed under the beverage laws of the State of 
Florida? 
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SUMMARY: 

Section 561.25, F. S., prohibit!; a deputy sheriff from performing with a 
musical group engaged by a business licensed under the beverage laws 
of Florida. 

Section 561.25, F. S., provides: 

561.25 Officers and employees prohibited from bdng employed by or 
engaging in beverage business; exceptions; pennlties.-No officer or 
employee of the division, and no sheriff 01' other state, county, 01' municipal 
officer with state police power granted by the Legislature, shall be permitted to 
engage in the sale of alcoholic beverages under the Beverage Law; or be 
emploved, directlv or indirectly, in connection with the operation of any 
business licensed under the Beverage Law; 01' be permitted to own any stock or 
interest in any firm, partnership, or corporation dealing wholly or partly in the 
sale or distribution of alcol1olic beverages. Any person violating this provision 
of the Beverage Law shall be guilty of a misdemeanor of the :;(;lcond degree, 
punishable as provided in s. 775.082 or s. 775.083, and shaH be auto:natically 
removed 01' suspended from office. However, nothing herein may be construed 
to prohibit the said police officers, excluding officers or employees of the 
divisit1l1, from rendering security services when off duty to any business 
establishment licensed under the beverage laws to sell beverages, provided that 
in excess of 50 percent of said business establishment's gross income is from a 
source other than the sale of alcoholic beverages for consumption on the 
premises and the written approval of the chief of police, sheriff; 01' other 
appropriate department hend is obtained for the place and hours of such 
service. Any officer employed for the purposes of rendering private security 
services as permitted under this section shall not be paid less than the 
established prevailing wage. (Emphasis supplied.) 

The plll'pose of this statute is to prohibit law enforcement officers from being connected 
with the operation of licensed premises in such il way as to interfere with or prevent the 
officer involved from enforcing the Beverage Law in an unbiased and unprejudiced 
manner. Inasmuch as the statute prohibits indirect employment as well, no technical 
distinction can be made because bands are not usually hired upon traditional 
employment terms. When a business licensed under the Beverage Law hires a musical 
(P'0up, it appears to me that the musical group is engaged or employed, at least 
ll1directly, with the operation of that business. 

The only exception provided by the Legislature is for off-duty officers rendering 
security services and only to a business deriving less than 50 percent of its gross income 
from a source other than the sale of alcoholic bevemges for consumption on the premises. 
That exception was added by amendment, effective October 1, 1972 (see Ch. 72-93, Laws 
of Florida). 

For t'elated opinions, sce AGO's 073·467, 073-228, 070-68, and 058-16. 

076-1l2-May 18, 1976 

CIRCUIT COURT CLERKS 

FEES-HABEAS CORPUS PROCEEDINGS, RECORDING 
CERTIFICATE OF TITLE IN CIVIL FORECLOSURE ACTION 

To: Edwin Balli', Clerk Circuit Court, (~uillcy 

Prepared by: Michael H. Dat'idsrm, Assistant Attomcy General 

QUESTIONS: 

1. Is the clerk of a circuit court entitled to a filing fee in a civil action 
on a petition for writ of habeas corpus? 
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2. Is the clerk of a circuit court entitled to a l'ecording fee for 
recording a certificate of title in a foreclosure civil action in the official 
records book? 

SUMMARY: 

The clerk of the circuit court is authorized and required to cha.-ge the 
statutorily prescribed filing fees or service charges in habeas corpus 
proceedings, with payment due for such services at the time of filing as 
usual in a civil action 01' proceeding, unless the person filing such 
proceeding is propel:ly qualified under s. 57.081, F. S., as an insolvent and 
poverty-stricken person, in which case the clerk's services are furnished 
without cost to such insolvent person, or unless the proceeding falls 
under s. 57.091, F. S., in wh!ch case the county initially bears such costs 
but is reimbursed therefor by the state. 

As s. 45.031, F. S., providing for an alternative method of judicial sale 
of real or personal property under order of the court and at the court's 
discretion does not authorize 01' require the clerk to charge and collect a 
recording fee for recordation of a certificate of title filed by the clerk in 
such alternative proceeding pursuant thereto, no filing or recording fees 
may lawfully be charged under s. 45.031. 

Your first question is answered in the affirmative, -;nd the second question in the 
negative. 

AS TO QUESTION 1: 

Section 13, Art. I, State Const., provides that the writ of habeas corpus "shall be 
p'i''lnted of right, freely and without cost." The writ is recognized as a fundamental 
"rum'antv and protection of peoples' l'ight of liberty. Allison v. Baker, 11 So.2d 578 (Fla. 
1943). As a gencrulrule, a habeas corpus proceeding is an independent action, legal and 
civil in nutUi'e, designed to 8e('ure prompt determination as to the legality of restraint in 
some form. CJ'illlC v. Hayes, 253 So.2d ,135 (Fla. 1971). The proceeding is civil rather than 
criminal in nature, even though in behalf of one charged with 01' convicted of a crime. 
Let· v. Buchanan, 191 So.2d 33 (Fla. 1966). 

Glmerallv, costs mav be allowed in habeas corpus proceedings as authorized by statute, 
atld wlwl'e' tIl(' statutes relating specifically to thl~ habeas corpus contain no provision as 
to taxation of costs, the authority to award costs may be found in the general statutes. 
30 C.J.S. Habeas Corpus s. 106a; for applicable Florida Statutes governing the assessment 
of costs in civil actions see S8. 57.011, 57.021, 57.041, 57.071 79.02, and 79.08, F. S.; alld 
('f. ss. 57.mn and 57.091, F. S. 

In Bea~ley v. Cahoon, 147 So. 288 (Fla. 1933), the Flol';!~l Supreme Court construed 
substantially the saJIle language in s. 7, Art. I, State Cons~. ~'~85, as is now found in s. 13, 
Art. I, State Const. 1968, to allow the taxation of costs of the ministerial officers of the 
{'ourt in a judbrment duly entered by a circuit court in a habeaH corpus proceeding. The 
('ourt statt~d that such \'{rits were "grantable" only by certain courts and judges, that 
those courts did not assess costs for granting the writ, and that the ministerial officers 
were entitled to their costs in habeas proceedings. Beai'l 'v, .~'lpra, at p. 295. The court 
further held that the judgment in that habeas ('orpu::. ,.'" :,,' ng was a final judgment 
and that costs in such cases werc provided for by s. 5441 (::So, ') Compiled General Laws 
(1927), from which present s. 79.08, F. S., is derived. Beasley, supra, at p. 295. 

In AGO 045·294 '(Biennial Report of the Attorney General, 19'15-1946, p. 108) the 
question of liability for clerk's costs incurred in connection with a proceeding in habeas 
corpus to determine cllstody of a minor child was presented. The Attorney General 
therein stated: "The proceeding in question being in the nature of a private suit, the 
usual procedure followed in other civil suits regarding liability for costs is applicable." 
The opinion stated in conclusion that clerk's costs in such cases should be paId initially 
by the party seeking the writ and that the court could award costs in such proceedings 
as in other ci vi I cases. 

Although, generally, the fees or compensation for services rendered by the officers of 
the court are properly included in the costs of habeas corpus proceedings, 39 C.J.S. 
Habeas Corpus s. 106e, the county is not li~lble for such costs in the absence of a statute 
fastening such liability on the county. Ibid., s. 106b. Former s. 31.05, F. S., provided for 
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a fee of $1 for court commissioners for issuing a writ of habeas corpus, and former s. 
31.06, F. S., provided that costs in habeas corpus proceedings were to be paid by the 
party applying for the writ in case he should not be discharged from the imprisonment 
complained of; but jf the movant proved to the satisfaction of the court commissioner that 
he was without the resources sufficient to pay such costs, the county in which the 
proceedings were held would become liable therefor. Denton v. C"ckran, 131 So.2d 734 
(Fla. 1961); Hyatt v. Mayo, 117 So.2d 476 Wla. 1960). If the movant was discharged, such 
costs were required to be paid by the county. Scctions 31.01-31.06, F. S. 1971, were 
repealed by Ch. 72·404, Laws of Florida, an act relating to the judiciary and enacted to 
implement revised Art. V of the Constitution, adopted at a special election on March 14, 
1972, effective January I, 1973. 

Prcsently, s. 57.091, F. S., provides, inter alia, that all lawful costs adjudged against 
and paid by the county in habeas corpus cases testing the legality of imprisonment of 
inmates at the Raiford Prison Farm shall be refunded to the county from the General 
Revenue Fund of the State Treasury. Section 79.08, F. S., further addresses the matter 
of habeas corpus costs proceedings testing the legality of imprisonment, providing that 
the judge before whom the prisoner is brought may aWllrd costs in his favor, or against 
him, or none to either party as is just or right. However, s. 79.08 cannot be said to fasten 
upon a county liability for the payment of such costs us the judge, justice, or court might 
tax thereunder. At common law, counties were not liable for such costs; their liability for 
costs depends solely on statutes, County of Dade v. Sansom, 226 So.2d 278 (3 D.C.A. Flu., 
1969), and s. 79.08 does not by its terms fasten such liability on the county. Only in 
conjunction with, and by the terms of, s. 57.091 can s. 79.08 serve to fasten liability for 
such payment of costs upon the county, and under s. 57.091, the county is reimbursed by 
the state. Otherwise the county is not liable for such costs. 

It should be noted at this time that s. 79.01, F. S., requires the issuance of the writ 
regardless of whether the movant is charged with a criminal offense and that, under s. 
79.02, F. S., the court may require the posting of a bond with surety conditioned for the 
payment of charges and costs or, if the petitioner is unable to give such bond, the court 
may permit him or her to muke such deposit in such amount as the court may determine 
01' require. 

Section 57.081, F. S., requires, inter alia, that the clerk and the sheriff provide their 
services without charge to an insolvent and poverty-stricken person who has an 
actionable claim or demand and who has properly applied for and received the required 
certificate of insolvency thereunder. Cf, AGO 076-94 as to costs of publication in certain 
actions. 

Thus, statutory authority must exist in order for such costs to be charged and taxed, 
and if no such authority is found either in the statutes relating directly to habeas corpus 
Ql'oceedings or in the general statutes, costs may not be charged or taxed. 39 C.J.S. s. 106 
Habeas CO/pus; alld see 5S. 57.011, 57.021, 57.031, 57.041, and 57.071, F. S.; cf, ss. 57.081, 
57.091. and 79.08, F. S. 

Section 28.241, F. S., provides, illter alia, that the patty instituting "any civil action. 
suit, or proceeding in the Circuit Court" must pay to the clerk certain specified service 
charges. This language, "any civil action, suit, or proceeding," is sufficiently inclusive to 
embrace habeas corpus proceedings, which, as noted earlier in this opinion, are civil 
actions or proceedings. Thus, s. 28.241 is sufficient authority fol', indeed requires, the 
clerk to charge for his services in such proceedings in the manner usually followed in 
civil proceedings. See AGO 045-294, supra. In such proceedings the movant must pay the 
statutorily ~l'escribed set'vice charge or fee at the time of filing, unless movant is properly 
qualified as an insolvent and poverty-stricken person under s. 57.081, supra. Thus, the 
clerk is authorized and required to charge the statutorily prescribed filing fees or service 
charges in u habeas corpus proceeding with payment for such services due at the time 
of filing as usual in a civil suit 01' proceeding, unless the movant is properly CJ.ualified 
under s. 57.081 as insolvent and poverty stricken, in which case the clerk's servIces are 
without cost to the movant, or the proceeding falls under s. 57.091, F. S., in which case 
the county initiallY bears sltch costs but is reimbursed therefor by the state. Additionally, 
the clerk may issue execution as provided in s. 79.08, supra, for costs and charges 
awarded thereunder. 

AS TO QUESTIO~ 2: 

Section 45.031, F. S., provides an alternative method of judicial sale of real 01' personal 
property to be utilized at the disct'etion of the court, under its orelel'. Section 45.031(1) 

205 



provides, inter alia, that the clerk "shalll'eceive a fee of $15 for his services in making 
and certifying the sale" with said fee to be assessed as costs. The statute requires the 
clerk to file a certificate oftitle and record the same. Section 45.031(3) and (5), F. S. When 
the certificate of title is so filed, the sale stands confirmed, and title to the property passes 
to the purchaser at such judicial sale without the necessity of further proceedings or 
instruments. Section 45.031(4). However, no fee is prescribed by s. 45.031 for the clerk's 
services in recording such certificate of title as directed and required by the statute, 1101' 
does it provide that the fee prescribed in s. 28.24(16), F. S., for recording various 
instruments be made applicable thereto. Cf, s. 28.29, F. S., providing that the certified 
copy of a judgment, required under s. 55.10, F. S., to be recorded in order to become a 
lien on real property, shall be recorded only when presented for recording with the 
statutorily prescribed service charge. 

Thus, the operative effect of s. 45.031(5), supra, is to require the clerk to record the 
certificate of title in the official records in the same manner as final judgments or other 
orders on the written direction of the court are recorded under s. 28.29, supra, but no 
char(l"e is statutorily prescribed therefor by s. 45.031, supra. Cf, s. 28.223(5), F. S., which 
provIdes that the recording of any instrument required or permitted to be recorded in 
the official records under that statute in a pending probate or administration proceeding 
"shall be included in the fees prescribed in s. 28.2401." The recorden certificate of title 
should be indexed in the manner provided by s. 24.222(2), F. S. 

Therefore, in consideration of the above, I am of the opinion that as s. 45.031, F. S., 
which provides for an alternative method of judicial sale of real 01' personal property 
under the order of the court and at the court's discretion, does not authorize 01' require 
the clerk to charge and collect a recording fee for recordation of the certificate of title 
filed by the clerk in such proceeding pursuant thereto, no filing or recording fee may 
lawfully be made thereunder. 

076·1l3-May 18, 1976 

CIRCUIT COURT CLERKS 

FEES-WRIT OF POSSESSION, TENANT REMOVAL ACTION 

To: Miller Newton. Clerh. Circuit Court, Dade' City 

Prepared by: Jerald S. Price. Assistant Attorney General 

QUESTIONS: 

1. May the clerk of a circuit court impose a $10 fee for issuance of a 
writ of possession in a residential tenant removal case? 

2. In a residential tenant removal acthm not involving monetary 
damages, should the clerk charge the filing fee ($3.50) prescribed by s. 
34.041(1)(a), F. S., for claims less than $100? 

SUMMARY: 

There is no service charge or fee prescribed by statute to be paid in a 
l'esidential action for possession for issuance by the clerk of a writ of 
possession under s. 83.62, F. S., and the clerk is not authorized 01' 
requh'ed to charge and collect any fee therefor. Pending legislative 01' 
judicial determination to the contrary, the filing fee in actions for 
possession of rented dwelling or residential units not involving any claim 
for monetary damages or unpaid rent should be the $3.50 filing fee 
prescribed by s. 34.041(1)(a), F. S., for claims less than $100, payable upon 
institution of any such action. 

You referred in your letter to the $10 fee which, under s. 34.041(1)(d), F. S., is required 
of the plaintiff in a distress proceeding in addition to the regular filing fee based upon 
the amount of the claim (see AGO 072-425). You n:)ted that you have found no service 
charge 01' fee provided by statute for issuing a writ of possE'ssion in an action for 
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possession (seE's. 83.62, F. S.). However, you seemed to suggest that, nevertheless, you 
should be able to charge and collect a $10 fee for issuing a writ of possession in such an 
action, since an additional $10 filing fee is required in distress proceedings. 

Two points should be made clear at the beginning. First, the additional $10 fee 
prescribed by s. 34.0H(1)(dl, supra, is not designated as a fee for issuing a distress writ; 
rather, it is an additional filing fE'e for a distress (01' garnishment, ut.tachment, or 
replevin) proceeding brought in county court, payable upon filing the action. Second, a 
distress for rent proceeding and a residential action for possession (see 5S. 83.59-83.60, 
F. S.) are two separate and distinctive proceeditlgs. A distress proceeding is one in which 
property distrainable for rent is levied on by the sheriff pursuant to duly 1ssued process. 
If not restored to the defendant on giving proper forthcoming bond, the p;-operty is sold 
by the sheriff Ullder a judgment for the landlord and the proceeds of such sale applied 
on the payment of the execution (sec ss. 83.08·83.19, F. S.). An action for possession of 
dwelling or residential units is one brought upon the termination of a rental agreement 
(see s. 83.56, F. S.) to recover possession of the rented premises or for the removal of a 
tenant in which the landlord is entitled to the summary procedure provided in s. 51.011, 
F. S. After entry of judgment for the landlord, the writ of possession is issued by the 
clel'k of court (sec S5. 83.59 and 83.62, F. S.) for the purpose of commanding the sheAff 
to put the landlord in possession of lhe residential unit. Tlms, even if there were a fee 
prescribed by statute for issuing a distress writ (nnd there is not; there is only the 
additional $10 filillg fee), there would be 110 basis in law for applying a fee statutorily 
prescl'ibed for one type of action to another type of action for which no service charge 
or fee is authorized or required. 

As the Florida Supreme Court stated in Bradford v. Stoutamil'e, 38 So.2d 684, 685 (Fla. 
1949), "[ilt is a well known rule that fee statutes are to be atdctly construed and none 
allowed except where c1eady provided by law." Accord: State v. Fussell, 2'1 So.2d 804 (Fla. 
1946). I have fOllnd nothing in Ch. 83, supra, either requirillg or authorizing a $10 service 
charge 01' fee 01' any other fee for issuance of a writ of possession in a residential action 
for possession. Neither have I found any such requirement 01' authorization in s. 34.041, 
F. S. (relating to county COltl'ts), or in s. 28.24. F. S. (t'clatillg to service charges of clerks 
of the circuit courts). Thus, under the above-stated principle from Bl'adford v. 
Stoutamil'e. supra, your first question must be answered in the llegative. 

As to your second question regarding the propel' filing fee, there does not appeal' to 
have been provided any specific filing fee for II residential nction for possession 01' 
removal of a tenant in which neither damages 1101' unpaid I'ent is sought (ef. s. 83.625, 
F. S.) as has been provided for distress. attachment, !'eplevin, and garnishment in s. 
34.041(1)(dl. supra. However, I do not take this to mean that the Legislature intended 
there to be no filing fee in an action to recover possession of demised residential premises. 
The Legislature might well wish to place residential nctions for possession 01' removal of 
tenants along with distress, attachment, replevin, and ga1'llishment proceedings because 
of their somewhat similar aspects and to charge the same $10 additional filing fee. 
However, pending such action by the Legislatl.ll'e, or clarification by the courts, it is my 
opinion that the filing fee in actions for possession of demised dwelling units not 
involving any claim for damages or unpaid rent should be $3.50, as prescribed by s. 
3<1.041(1)(a), supra, for Hall claims less than $100," payable upon the institution of any 
such action. 

076-11'1-May 27. 1976 

MUNIerp ALlTIES 

LAND OWNED BY OTHER GOVERNMENTAL ENTITIES-ZONING 
JURISDICTION. RESPONSIBILITY TO 

PROVIDE pOLICE PROTECTION 

To: Alyles J. Tralins, City Attorney, North Miami 

Prepared b$ Gerald L. Knight. Assistant Attorney General 
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07G·114 . AN~\UAL REPORT OF THE: ATTORNEY GBNERAL 

QUESTIONS: 

1. Does the City of North Miami have the authority to regulate 
building amI zoning on lands formerly under the jurisdiction of the Intel'
American Center Authority and located within that city's territorial 
limits? 

2, What is the ob1i!;.:.'th--n o~' authority of tlw City of North Miami 
Police Department to patrol these various arMS? 

'SUMMAHY: 

Except with resped to the property exempted by s, 253,033(2). F, S,. and 
the exclusive jurisdictiOll of the state Department of General SCl'vice!; to 
r~b'1llatc the construction of state buildings. the use of, and construction 
on, lands 01' property formerly owned by the IntE'l'-American Center 
Authority located within the territorial limits of the City of North Miami 
are subject to that city's zoning and building regulations, 

The City of North Miami has tlw same authority and responsibility to 
provide police protection in the area composed of the lands formerly 
owned by the Inter-American Center Authority as it has to l?l'ovide poliec 
protection to the remaining area within the t~rritoriallimlts of the City 
of North Miami. 

AS TO qUESTION 1: 

According to YOUI' lett HI'. apIll'oXimHteJy 1,liOO acres of the fOl'll1l'l' "lutel'Uma II tract Hl'(~ 
located within tllt' tl'l'riwrial imits of tilt' City of ~orth Miami. Various sections of this 
HCrt'age ure preselltly owned by the City of ~lll'th Miami, til(' Cit}' of Miami, Dade 
County, the Statl' of T<']orida and gevernl privat(· inL(ll'ests. In addition, dome of the 
publil'ly oWlwd land hilS b(IPI1 l{'tlsl,d to privl1tt> intE'l'est~. 

With 1'('sl'e('t to tIl£' applicability of zoning regulutions of the City of North Miami to 
till' j.,ud in qlw~ti()Il, the recently dl·veloped genel'al l'uJ(I in this state is tim:, u";1less the 
Floridu L(!gj,;laturl! prt>videfl otherwise, one gov('rnrnental unit. in the use of its prope1'tv 
lo('at('d within till' jurisdictiunal boundnl'iI~s of another gov('l'Ilmental unit. is bound bv 
111(' zOlling I'Pgnhtionll of til{' latter. 81'(' Hillsborough Association ivl' Retarded Citizens, 
Irll', v, City of Tl'mplt' T('I'I'a('(', CURP ~o, 4H,504 (Flu, Sup. Ct., fil(!d Mav 12,.1976, petition 
for l'phl'a!:inl! pl'ndin{fl; Orangt' County v. City of Apopka, 220 ~o.2d '652 (,! D,C.A. Fla., 
Wi,!); Palm Jku('h County v. Town of Palm Bparh, 310 So.2d 38-1 (4 D.C.A, Fla., 1975). In 
additioll, it Im'al govl1rnmental unit, in til!' UHe of its own propel't,\', is bound by its own 
zoning' l'Pgulutions. Se(' Ptll'kwa~' TOWl'1'H ('on. A89'n v. :\letl'Opolitan Dud(' Countr. 205 
fio.2d 2Wi tFla. Hl741 

Applying tht'He I'U'.l'S to tIl<' instant situation, thl' US(l of tho land il1 question by th(~ 
gowrnnH'ntalunits ',0 which you I'lofm .. including the Cit\' of :.\liami, Dade County, and 
the Stat(' of Florida, hI subjE'I,t to zoning' 1't'!.'1llations of tfw City of ~orth Miumi unl(lss 
tlwl'l' is :illtl1t' l<liltUtOl'\' pl'ovision providing othel'wi!'l'. In thi~ regm'd, s. 253,033(2), F, S., 
(ll'Ovid{'s <IS foIl (; ,. ;': ' 

It i~ ltl'l'~'b~ ,; l'llgnized that ('(ll'tain g'ovE:l'llIllt'ntlll (lnliti(lS hUV(l l','{pellded 
l<lIbstuntial !hih,,: fuuds in al'(luil'in~, plunning fol', 01' constl'ucting public 
fm'iliti{'l'\ for tIll' Plll'jlOSl' of ('arl'YlIlg out 01' undertaking' gOVl'l'l 1,ll'ntal functions 
on [>I'op,'rty f(ll'tnl'l'iV until'r the jut'i:,;dirtiOll of the uuthor1\.\', All propert\' 
oWlwd ()l' l'ol1trullt'd liy any g'oVl'l'mnt'lllal entity Rhall bt' exelllI-r from any loctil 
building' and zoning I'l'gulation~ whil'll might otiwl'wise be npplicabll' in the 
ab~!'m'l' of th',s sprtinn ill ('<ll'l'ving (lut or undertaking (IllV such governmental 
fUlll'tion and (ltll'POSI'" , 

TllU~, it w()uld appl'<l1' that if Olll' of till' gO\'l'l'rmwntal units to which you refer 
l'XPI'IHj(,(j ~lIht'tanti;\1 puhlil' funds in H!'quil'ing, planning for, Ol' COIlstl'llt'ting public 
fal'ilitil'tl in ratTying' (lut or undprtaking gOV('I'nll1l'ntul functiOlls on propert~' formerh' 
under tIll' .iuri~dil'ti(ll\ of till' Int('I'-Anwl'it':ln ('('lltl'l' Authority, then the lise of such 
PI'OPl'rty by that gn\'('rnnwntal unit for t.lw com,tl'Ut'tiun of RUrll puhlic facilities will not 
hl' :,;ubjP(,t til lOlling l'l'glilatious of tlH' City of ~()I'th :'i1iami wInch Illight othel'wise be 
upplil'ahll" 

I 

) 



ANNUAL REPORTOB' TUg ATTORNEY m;N~HAL .076·115 

With respect to the upplicahilitlf l.lf building regulations of the CiLy of North Miami to 
building cOllstruction on the hmo i, question by the governmental units to which VOlt 
1'ofer, again s, 253,033(21. 1<', S,' pl'ovid~s that building eOl1stl'uction by such governmolltuI 
units in furtherance of the purposes described in that soction is not subject to IUW local 
building l'oguIntiolls, Thus. the City of !'-iol'th Miami may not l't~quil'e building permits Ol' 
enforce the applicable building code in connection with such building construction, 

Finally. with respect to the applicubility of zoning and building regulations of the Citv 
of North ~Iiami to the lI~e of, une! construction on, former Inwrnmu lund by the 
govel'llnwlltul units to which you 1'0fol' fol' llUl'POSI)S other thun the purposes dpscribed ill 
s, 253,Oa:3(::1l. F, f)" or by private itlt(>l'etlts. I!l111 awnre of no ~tatlttol'Y provision. with one 
excel,tion, whiCh would exempt suci, use Ol' construction from thut city's zoning' and 
built ing regulations, Thl' one exception l't.latt's to the jt:l'iI:idiction aile! l'esponsibilit~' of 
the !ltute Department of General Services to enforce the provisions of the interim stnte 
bUilding code and tho minimum building ('odes against stute buildings whet'ever located, 
8('(' Purt VI. eh, 55:3, F, S.; AGO 075·170, Thut<. consistent with the recent Florida judil'iaJ 
decisions citt'd, supra (which dealt only with zoning, but the reasoning of which appeul's 
equully applicablt' to building regulations). nnc! with this OIl£! exception, zoning and 
building l'l,!\";,,tbIlS of til{.' City of North Miami are l\PpliCllble to the use of. lind 
cOIlHtruetion em. former Intt'I'ama land llOt ('xempted then·from by s. 253.0aa(2). F. S, 

AS TO qUESTIO~ 2: 

I am aWlU'l' of no statutol'V provision whkh n'm()Vl'~ OJ' H'stl'kt~ the authority and 
obligation of tIll' City of Nort\1 Miami to prcJvi(le polit,p Pl'(ltpt'tion in the area cOlriposf.'d 
of till' land in question, C(. AGO's 07(),19. 071·20a. 071·~()3A. and (l60·laO. 

076·1l5-May 27, 1970 

TAXATION 

:-';0 At:1'HORITY FOR Pl.A); TO DEFER AD VAL()Rg~I TAXATIOX 
THROl'GH ISSCAKCE OF TAX AXTIC'IPATIO!\ :-';OTES 

To: U/lWl J!urJ/olill, R('p"I'.~l'lItClti/'('. 102ml DistriC't, 7'allclhlls.~C't, 

Prepared b,l:' Harold i·: x. Purnell. Assistant ,,\ttOr/H'V (i(,IlC'ml 

<WESTIONS: 

1. Would the bill l't'(luire a constitutional amendm('nt, given 
restrictions in s. 10, Al'1, VII, State Const., relative to lending ('I ,',Ut to 
pel'sons? 

2. Would the provisions of the bill be l'onsidl'rN'I a form of exempti.on, 
thus pOSsibly l'cquiring an amendment to s. 3, Art, VII. State Const.? 

3. Are thel'c any other constitutional questions which may arise as a 
rcsult of the provisions of the bill, as sct forth above? 

·1. Are there anr restrictions on the use of stute l'l'tirement funds 
which would prohioit thoi1' use for the PUl'POSl'S set forth? 

SUMMARY: 

Proposed legi!)lution which would defer ad valorc.'lll taxes fol' certain 
perlllanent Piorida citizens pUl'suant to u system by which a loeal 
governmental body issues interest-blmring tux ttnticipation notes 
maturing more than 12 months after issuance and payable no later than 
10 years "after issuance, in the mnount of the deferred tuxes, would be in 
violation of both ss. 10 and 12 of Al't. VII of the Florida Constitution. 
Additionally, sel'ious equal protection considerations undt'}' s, 2, Al't. I, 
and uniformity of taxation consideration!) under 55. 2 and 4, Art. VIr, 
would be inherent in the proposed legislation, 

2U9 



Q76-1:15_~ __ ANNUAL REPORT OF THE ATIORl'{ljjY GENERAL 

STATEMEN1' OF FACTS: 

You have requested my opinion on the constitutional aspects of proposed legislation 
which would allow deferred taxation to permanent Florida residents age 65 or over who 
are entitled to the homestead tax exemption. The concepts incorporated in the bill are: 
Applicants may defer propel'ty taxes on their home up to a dollar amount not to exceed 
80 percent of the assessed value of the home; no deferral can be granted on any p·ortion 
of the assessed value of the homestead in excess of $75,000; interest shall accrue at 10 
percent per year; deferred taxes constitute a prior lien which attaches as of the date and 
in the same manner as other liens for taxes; local governmental bodies issue tax 
anticipation notes the total of which equals the full amount of taxes due to the governing 
bodY,and reported as deferred by the tax collector, the notes being payable to the State 
Board of Administration (SBA); the notes are payable no later than 10 years from date 
of issuance and bear interest equivalent to the average interest rate earned by the SBA 
on retirement funds investment; the SBA pays to the tax collectors those amounts of 
moneys listed by the collectors as deferred, the funds being made available on loan from 
the retirement trust funds under its jurisdiction; when ownership or use of the tax
deferred property changes so as to disallow homestead exemption for property, deferral 
for the year in which the change occurs is lost and deferred taxes plus interest become 
due. 

AS TO QUESTION 1: 

Question 1 must be answered in the affirmative. Section 10, Art. VII, State Const., 
provides: 

Pledging credit.-Neither the state nor ally county, school district, 
municipality, special district, or agency of any of them, shall become a joint 
owner with, or stockholder of, or give, lend 01' use its taxing power or credit to 
aid allY corporation, association, partnership 01' person; but this shall not 
prohibit laws authorizing: 

(a) the investment of public trust funds; 
(b) the investment of other public funds in obligations of, 01' insured by, the 

United States or any of its instrumentalities; 
(c) the issuance and sale by allY county, municipality, special district or 

other local governmental body of (1) revenue bonds to finance or refinance the 
cost of capital projects for airports 01' port facilities, or (2) revenue bonds to 
finallce or refinance the cost of capital projects for industrial 01' manufacturing 
plants to the extent that the interest thereon is exempt from income taxes 
under the then existing laws of the United States, when, in either case, the 
revenue bonds are payable solely from revenue derived from the sale, operation 
01' leasing of the projects. If any project 1:' i'inanced, or any part thereof, is 
occupied or operated by any private corporation, association, partnership or 
person pursuant to contract or lease with the issuing body, the property interest 
created by such contract 01' lease !"hall be subject to taxation to the same extent 
as other privately owned property. 

(d) a municipality, county, special district, or agency of any of them, being 
a joint owner of, giving, or lending or using its taxing power or credit for the 
joint ownership, construction and operation of electrical energy generating or 
transmission facilities with any corporation, association, partnership or person. 

The pledge of credit involved herein is the issuance by the governmental body of tax 
anticipation notes to the State Boarc1 of Administration in the full amount of the taxes 
due but deferred. The predominant purpose served by the issuance of such tax 
anticipation notes is to relieve private citizens of their present duty to pay ad valorem 
taxes. Stated differently, the governmental body is simply loaning public funds to a 
private individual at 10 percent interest for the purpose of financing the latter's ad 
vabrem tux payments. 

In Nohrr v. Brevard County Educational Facility Authority, 247 So.2d 304 (Fla. 1971), 
the Supreme Court made two observations directly pertinent to the validity of the 
proposed legislation. First, the court noted at 308 and 309: 
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All other proposed public revenue bond projects not falling into the exempted 
class described in Section 10(e) of Article VII would, of course, have to r"n the 
gauntlet of prior case decisions to test whether the lending or use of public 
credit for any of them was contemplated .... 

Since the pledge of public credit contemplated by the proposed legislation is not within 
the exempt categories enumerated in s. 10, Art. VII, supra, its valiaity depends upon its 
compliance with the established case law standards. Such prior case decisions reflect the 
general rule that where the proceeds of ? bond issue se\;;e a predominantly public 
purpose though there may be an incidental private ben.,~it, the bond issue is not 
constitutionally infirm as a pledge of public credit for private purposes. State v. Manatee 
County Port Authority, 193 So.2d 162 (Fla. 1967), ana AGO 073·230. The rule is to the 
contrary, however, when the pledge of public credit is for a predominantly private 
purpose, with only incidental benefit to the public body. State v. Clay County 
Development Authority, 140 So.2d 576 (Fla. 1962), State v. Washington County 
Development Authority, 178 So.2d 573 (Fla. 1965), O'Neill v. Burns, 198 So.2d 1 (Fla. 
1967), and AGO 073·230. Indeed, in the Washington County Development Authority case, 
the court L ~ld that a bond issue for the construction of rural housing to be amvrtized 
from the income and revenues derived from the housing project was a constitutionally 
infirm pledge of public credit for a private purpose, i.e., the construction of homes for 
individuals in Washington County. See also s. 15, Art. VII, State Const., where express 
constitutional authorization is provided for the pledge of public credit in the form of 
student loans. 

While the proposed legislation contemplates the use of tax anticipation notes rather 
than a bond issue, such as was involved in the above·referenced cases, such fact is a 
distinction without a difference. Cf. O'Neill v. Burns, supra, involving an appropriation 
of state moneys. Section 10, Art. VII, supra, forbids a governmental entity from giving, 
lending, or using its taxing power for a pl'ivate purpose. Further, s. 12, Art. VII, clearly 
places tax anticipation notes within the same cate&ory as bonds; and cf Hollywood, Inc. 
v. Broward County, 90 So.2d 47 (Fla. 1956), wherem the acquisition of land subject to a 
mortgage or on a deferred l?ayment plan was in effect held to be a bond within s. 16, Art. 
IX, State Const. 1885, reqUIring electorate approval in a referendum election. 

The second passage from the Nohrr decision, supra, pertinent to the instant mfltter was 
the court's definition of the term "credit" as used in s. 10, Art. VII, supra. The court noted 
at 309 that such term: 

... imflies the imposition of some new financial liability upon the State or a 
politica subdivision which in eff:",:,t results in the creation of a State 01' political 
subdivision debt for the benefit oi'private enterprises. 

Under the proposed le¢slation, the local governmental bodies issue up to 10·year tax 
anticipation notes payable to the State Board of Administr~Jtion ill return for which the 
local governing bodies acquire present funns equal in amount to the taxes of its citizens 
being deferred. The execution by the governmental body of such tax anticipation notes 
is clearly the imposition of a new financial liability upon a governmental entity which 
results in the creation of a debt solely for the benefit of certain private individuals and 
is therefore a pledge of credit within the Nohrr definition. See s. 12, Art. VII, State Const.; 
State v. County of Dade, 234 So.2d 651 (Fla. 1970). 

Consequently, the Noh,.,. decision leads inescapably to the conclusion that the issuance 
of tax anticipation notes to allow certain of Florida's citizenry to defer their ad valorem 
tax payments constitutes an impermissible pledge of the public credit under s. 10, Art. 
VII, State Const. 

AS TO QUESTION 2: 

Question 2 would appear to require a negative answer. The term "exemption" 
generally connotes the freedom from all or part of the burden of enforced COlltributions 
to the expenses and maintenanc ~ of governmlmt imposed on the general class :0 which 
the exempted party belongs: See 15A Words and Phrases, Black's Law Dictionary (4th 
Ed.), and JAR CorporatiOlt v. Culbertson, 246 So.2d 144 (3 D,C,A. Fla" 1971), cert. den. 
249 So.2d 690 (Fla. 1971). The proposed legislation d.oes not free one from bearing all or 
a part of the burden of taxation but merely postpones the date upon which one wHl be 
called to bear such burden. It is not, therefore, an exemption within the literal definition 
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of the term so as to require express constitutional authorization for its enactment in s. 
3, Art. VII. State Con st. 

AS TO QUESTION 3: 

Question 3 must be answered in the affirmative. First, the proposed legislation is in 
patent violation of s. 12, Art. VII, of tLe Florida Constitution. This section provides: 

Local bonds.-CLunties, school districts, municipalities, special districts and 
local governmental blldies with taxing powers may issue bonds. certificates of 
indebtedness or any form of tax anticipation certifi('ates. payable from ad 
valorem taxation and maturing more than twelve months after issuance only: 

(a) to finance or refinance capital projects authorized by law and only when 
approved by vote of the electors who are owners of freeholds therein not wholly 
exempt from taxation; or 

(b) to refund outstanding bonds and interest and redemption premium 
thereon at a lower net average interest cost rate. 

The proposed legislation would issue tax anticipation notes maturing more than 12 
monLhs after issuance for a purpose unrelated to either the financing or refinancing of a 
voter-approved capital project or to the refunding of an outstanding bond issue at a lower 
net interest rate, Consequently. the tax anticipation notes contemplated by the proposed 
legislation would be barred by s. 12, Art. VII, State Const, 

Further, serious constitutional problems appear inherent in the application of the 
standards of 55. 2 and 4, Art. VII, and fl. 2, Art. I, of the Florida Constitution, to the 
proposed legislation. Section 2, Art, I, contains the basic constitutional guarantee of equal 
protection of law. Sections 2 and 4, Art. VII, mandate uniformity and equality in the 
application of Florida's ad valorem tax laws, Such mandates govern both the assessment 
and collection of ad valorem taxes. State v. O'Quinn, 154 So. 166 (Fla. 1934). While such 
pl'ovisions do not forbid classification for purposes of taxation, such classification must 
not be arbitrary, unreasonable, or unjustly discrin)inatory and must rest upon a 
reasonable distinction or difference having a fair and Sf.'bstantial relation to the object of 
the legislation. ,Just Valuation and Taxation League, Inc, v. Simpson, 209 So.2d 229 (Fla. 
1968). Tyson v. Lanier, 156 So.2d 833 (Fla. 1963), and 31 Fla. JUl'. Taxation s. 75, p. 121. 

Whether the classification in the collection of taxes contemplated by the proposed 
legislation paSSflS constitutional muster under s. 2, Art. I, and ss, 2 and 4, Art, VII, 
however, is, in the final analysis, a question capable of judicial resolution only, See Shevin 
v. Kahn. 273 So.2d 72 (Fla. 1973), affirmed 416 U.S. 351, (1974) for the most recent 
treatment of an ad valorem tax classification. 

AS TO QUESTION 4: 

Question 4 must be answered in the negative as to the existence of any constitutional 
restrictions on the investment of state retirement funds. The present restrictions on the 
investment of such funds are, pursuant to s. 121.151. F. S., embodied in ss, 215.44-215.53, 
F. S. Such statutory restrictions, however. principally delineated in s. 215.47, F. S., 
would not appeal' to authorize the utilization of retirement funds in the manner 
contemplated by the proposed legislation. 

076-116--~ay 27, 1976 

STATE RETmE~ENT CO~~ISSION 

CONDUCT OF HEARINGS; ELECTION OF OFFICERS 

To: J. H. ",lim" Williams. Secretar),. Department of Administration. Tallahassee 

Prepared by: Pat Dunn. Assistant Aflomey General 
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QUESTIONS: 

1. Does the Stnte Retirement Commission have the authority to 
appoint a single ct)mmissioner to heal' a case? In addition, may the 
commission request that a hearing officer from the Division of 
Administrative Hearings conduct a hearing for the full commission? 

2. In the absence of the permanent chairman of the State Retirement 
Commission, may the vice-chairman conduct the meetings and hearings 
of the commission; or, when a quorum of members is pl'esent but not the 
permanent chairman, may a temporary chairman be elected to Serve 
throughout the duration of a particular meeting? 

SUMMARY: 

The State Retirement Commission is authorized to appoint a member 
of the commission to heal' and to enter a recommended order in an 
appeals hearing or it may elect to request a hearing officer from the 
Division of Administrative Hearings to conduct an appeals hearing. The 
commission is authorized to adopt rules providing for a vice-chairman to 
act as chairman pro tempore in the absence or the temporary incapacity 
to act of the elected chairman and providing for the succession to office 
of the chairman upon death, l'esignation, removal, or permanent 
incapacity to act. 

'rhe answers to your questions are in the affirmative. 

AS TO QUESTION 1: 

The State Retirement Commission was created by Ch. 75-248, Laws of Florida, within 
the Department of Administration for the purpose of heal'ing appeals respecting 
applications for disability retirement, decisiol)S on reexamination of retired members 
receiving disability benefits, and applications for special risk membel'ship in the Florida 
Retirement System. Sections 121.22 and 121.23, F. S. 

The commission is clearly within the definition of "agency," as described by s. 
120.52(1)(b), F. S., and by such definition it comes within the purview of the 
Administrative Procedure Act. Also see s. 20.04(7), F. S., and cf. AGO 076-50. MOl'eover. 
s. 121.23(2), F. S., requires the commission to conduct its appeals hearings pursuant to 
the formal proceedings and procedures set forth in s. 120.57(1), F. S. For the purposes of 
its appeals hearings, the commission is expressly made "an agency head as defined by 
subsection 120.52(3)." Section 121.23(2}. 

Section 120.52(3), F. S., defines "agency head" for the purposes of administtative 
procedures as follows: "'Agency head' means the person or collegial body in a 
department or other governu1ental unit statutorily responsible for final ngency action." 

Section 120.57(1), F. S., governs proceedings affecting the substantia! interests of a 
party which involve disputed issues of material facts, and by virtue of s. 121.23(2), F. S., 
all hearings of the commission are governed by the prescribed procedures and the 
commission may not waive the proceedings or procedures specified in s. 120.57(1), F. S. 
Section 120.57(1)(a) provides that a hearing officer assigned by the Division of 
Administrative Hearings shall conduct all formal proceedings under that subsection, 
except for, among other things: 

1. Hearillgs before agency heads other than those within the Department of 
Professional and Occupational Regulation; 

2. Hearillgs before a member of an agency head other than agency heads 
within the Department of Professional and Occupational Regulation: 

* 

6. Hearings in which the division (of Administrative Hearings] is a party; 
when the division is a party, an attorney assigned by the Administration 
Commission shall be the hearing officer. (EmphaSis SUpplied.) 
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Section 120.57(1)\b)3., F. S., permits the commission to request and use a hearing 
officer of the DivIsion of Administrative Hearings to conduct a hearing, and s. 
120.57(l}(b)8., F. S., requires the hearing officer so selected to: 

... complete and submit to the [commission] and all parties a recommended 
order consisting of his findings of fact, conclusions of law, interpretation of 
administrative rules, recommended penalty, if applicable, and any oth8r 
information required by law or agency rule to be contained in the final ol'dllr. 
The [commission] shall allow each party at least 10 days in which to 13ubmit 
written exc(~ptions to the recommended order. 

The commission may adopt the recommended order as its final order or reject or 
modify the conclusions of law and the :findings of fact if it determines that the findings 
are not bal'ed on competent substantial evidence. Section 120.57(1)(b)9., F. S. 

In addition to the above procedures. s. 120.57(1)(b)11., F. S., permits "a hearing officer 
who is a member" of the commission to "participate in the formulation of the agency's 
final order, provided he has completed all his duties as hearing officer." The procedures 
under s. 120.57, F. S., must be read in conjunction with s. 120.58, F. S., which sels forth 
guidelines regarding evidence, cross-examination when testimony is taken or documents 
are made part of the record, subpoenas, and the rendition of a final order when a 
majority of the commission has neither heard the case nor read the record. 

The commission is responsible for final agency action, which includes the whole or part 
of a final order (see s. 120.52(2) and (9), F. S.) issued by the head of an agency pursuant 
to ss. 120.57(1) and 120.59, F. S.; it is an "agency head" as defined in s. 120.52(3), F. S.; 
and its actions pursuant to s. 121.23(3), F. S., are reviewable by the First District Court 

of ;tFer;'~f;~'e, in view of the foregoing authorities, it is clear that the commission may 
appoint or assign a single commissioner to conduct the hearings for the commission. As 
a heating officer, he $hnll act accordingly and shall submit a recommended order 
pursuant to law. The commission mar elect to have a hearing officer of the Division of 
Administrative Hearings conduct such hearings and make recommended orders on which 
the commission shall make a final determination. The commission, however, must make 
known its election to the Division of Administrative Hearings regarding a hearing officer 
within 10 day:;: of the receipt of the petition or hearing request, requesting the 
assignment and setting the time, date, and place for the hearing with the concurrence of 
the division. 

AS TO QUESTION 2: 

As discussed above, the State Retirement Commission comes within the purview of the 
Administrative Procedure Act. Thus, as an agency, it is legislatively directed by s. 120.53, 
F. S., to adopt certain rules of organization, operation, practice, procedure, and the 
scheduling of meetings and hearings and agendas therefor. Pursuant to s. 121.24(3), F. S., 
the Division of Retirement of the Department of Administration is required to furnish to 
the commission administrative and secretarial assistance necessary to the effectuation 
and implementation of s. 120.53. It is also statutorily authorized by s. 121.24(1)(b) to 
organize and operate within the following guidelines: 

The commission shall elect ,i chairman and such other officers as it deems 
necessary. The chairman shall conduct the meetings and hearings of the 
commisslOn and shaH take whatever action is necessary to ensure that the 
business of the commission is conducted in an equitable, orderly, and 
expeditious manner. All Rarties shall abide by the chairman's decisions, unless 
the chairman is overruled by a majority of members present. 

The word "shall" in a statute has, according to its normal usage, a mandatory 
connotation. Neal v. Bryant, 149 So.2d 529 (Fla. 1962). However, the general rule is that 
where mandatory words or provisions are used in statutes defining the duties of 
tldministrative officers, sllch words or provisions may be construed as directory only, 
unless the body of the act is indicative of the contrary intent. Apgar v. Wilkinson, 116 
So. 78 (Fla. 1928). "Vhen a particular provision of a statute relates to some immaterial 
matter, compliance with which is a matter of convenience, rather than substance, or 
where the directions of a statute are given merely with a view to the proper, orderly and 
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prompt conduct of business, the provision may generally be regarded as directory. Reid 
v. Southern D<.velopment Co., 42 So. 206 (Fla. 1906). C(. AGO 075-79. I find no substantive 
nl'ovision in 5S. 121.22-121.24, F. S., or express legislative intent therein requiring the 
lunguage thereof to be mandatorily construed. Rather, it appears such language is 
directory or advisory in nature, allowing the board to properly, orderly, and promptly 
conduct its business. Moreover, s. 120.53, F. S., requires the commission to adopt rules 
governing its organization and operations and rules of practice and procedure controlling 
the conduct of the appeals hearings by and before it. 

Regulations and rules of procedure, when not othenvise prescribed by statute, may be 
adopted by a public, corporate, politic, or other deliberative body and, in the absence of 
such procedures, general rules of parliamentary law pj·evail. 62 C.J.S. Municipal 
CorpomtiollS s. 400, 67 C.J.S. Parliamentary Law s. 3. Accord: Witherspoon v. State, 103 
So. 134 (Miss. 1925): Crawford v. Gilchrist, 59 So. 963 (Fla. 1912). Where lawful authority 
exists, an administrative a(5ency may adopt its own mode 01' form of organization. 73 
C.J.S. Public Administmtwe Bodies and Procedure s. 19; State v. State Board of 
Administration, 25 So.2d 880 (Fla. 1946). Also see 62 C.J.S. Municipal Corporations s. 389 
and s. 120.53, F. S. 

Section 121.24, F. S., does not specify that the chairman shall be elected at any 
particulflI' time, and the commission may elect a chairman at any meeting at which foul' 
or more of its members are present. See Brewer v. Kellum, 50 So. 581 (Fla. 1909). Neither 
does the statute specify the term of office for the presiding officer of the commission, nor 
provide for his or her succession in office upon the permanent Oi' temporary inability or 
incapacity to act as such presiding officer. The statute does not prescribe any authority 
or duties of the "other officers" the commission may deem necessary to the c('nduct of its 
business, nor does it prohibit such "other officers" acting as chairman or presiding officer 
pro tem of the commission during the permanent 01' temporary absence or incapacity of 
its elected presiding officer, Therefore, the commission may adopt reasonable rules in 
conformity with the Administrative Procedure Act with respect to the time and method 
of selecting its officers, their respective terms of office, and their powers and duties as 
officers of the commission in the absence of a specific statutory enactment to the contrary. 
These rules may provide for the vice-chairman to "automatically" act and serve as 
chairman pro tempore upon the temporary absence or incapacity to act or the recusal of 
the elected chairman and may also provide for the succession to the office of chairman 
of the commission upon the permanent incapacity or death or the resignation or removal 
of the elected chairman or provide for the election of an active or interim chairman to 
serve until the next reorganization. See AGO's 074-6 and 075-79. 

The chairman of the commission acts merely as the board's presiding officer and as its 
agency for the performance of certain duties incidental to and devolving upon the office. 
This authority to act is in accordance with the duly adopted rules of the commission in 
the absence of any statutory prescription by the Legislature. Consequently, this office is 
a means by which the commission exercises its functions and powers in an orderly and 
convenient way. 

Section 121.24(l)(b), F. S., authorizes the chairman to "conduct the meetings and 
hearings of the commission" and to "take whatever action is necessary" for the propel' 
functioning of the commission. This authority given to the chairman indicates a need for 
rules regarding the succession of chairmen in the conduct of the board's business. These 
rules would be in the nature of bylaws for the convenient and orderly conduct of its own 
proceedings and would assist the board in its mode 01' manner of carrying out its 
statutorily assigned duties and functions; also, it would facilitate the expeditious 
performance of such duties. Any such rules should, of course, conform to ss, 120.52(14), 
120.53, 120.54, and 120.55, F. S., or such parts thereof as may be applicable to the 
organization, procedure, or practice of administrative agencies of state government. 
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076-117-Msy 28, 1976 

DEPARTMENT OF OFFENDER REHABILITATION 

POWER TO INCARCERATE SUSPECTED PAROLE VIOLATORS 

To: Louie L. Wainwright. Secretary. Departmellt of Offender Rehabilitation, Tallahassee 

Prepared by: Thomas M. Beason, Assistant AUol'lley General 

QUESTION: 

What authority does the Department of Offender Rehabilitation have 
to receive and incarcerate persons accused of violations of conditions of 
parole 01' mandatory conditional release? 

SUMMARY: 

The state correctional system may hold in custody, pending a final 
hearing by the Parole and Probation Commission, sllspected parole and 
mandatory conditional release violators when there has been a finding of 
probable cause to believe they have violated the terms of their release, 01' 
when they have waived their right to a preliminary hearing, even though 
the commission may order the violator restored to conditional liberty. 

The Parole and Probation Cummission has adopted procedures designed to afford 
necessary due process in accordance with the Supreme Court's decision in Morrissey v. 
Brewer, 408 U.S. 471 (1972), in parole revocation proceedings. Those procedures are 
incorporated in Rule 25-2.09, Florida Administrative Code and in numerous internal 
commission memoranda, including a Preliminary Hearing Handbook promulgated by the 
commission for use by its hearing officers. Since prisoners released on either mandatory 
conditional release by virtue of gain-time allowances or parole are subject to revocation 
under similar procedures, the following discussion willl'efer to prisoners gmnted either 
type of conditionall'elease as parolees. See s. 944.291, F. S.; AGO 073-473. 

Section 947.21, F. S., provides that a parolee who violates the terms of his p~l'ole may 
be subject to arrest and to retUl'll to prison. In s. !:i47.22, F. S., the Parole and Probation 
Commission is given the authority to arrest and detain in jail pending a revocation 
hearing before the commission any parolee whom the commission has reasonable 
grounds to believe has violated the terms of his parole. Under present procedures, an 
arrested parolee is first incarcerated in a local county jail pending a preliminaty hearing 
before a commission hearing officer. After the preliminary hearing, the hearing officer 
enters a written finding as to whether there is probable cause to believe the parolee has 
violated the conditions of his parole. If the preliminary hearing results in a finding of 
probable cause. the parolee is then subject to immediate l'etul'l1 to the state prison system 
for a final revocation hearing. Alternatively, a parolee may waive his right to a 
preliminary hearing, in which case he is returned to prison pending a final hearing. After 
holding a final hearing, the commission may find that the parolee has not violated his 
parole and should be l'elcased or that he has violated his parole and should either be 
restored to parole on account of mitigating circumstances 01' be held to serve the 
remainder of sentence. 

In Morrissey v. Brewer, supra, the court held that a finding by a preliminary hearing 
officer that there is probable cause to believe a parolee has violated the conditions of 
parole "would be sufficient to warrant the parolee's continued detention and return to 
the state correctional institution pending the final decision." Id., at 487. Further, 
returning the parolee to the state system after a finding of probable cause to believe he 
has violated his parole or after waiver of a preliminary hearing is also a practical 
procedure since the final revocation hearing may be held up to 2 months after the 
preliminary hearing. Because a parolee is a state prisoner subject to retul'l1 to traditional 
custody upon violatioll of the terms of his conditional freedom, the duties and 
responsibilities relating to his incarceration during the interval between tbe preliminary 
hearing and the final hearing should be bome by the state rather than by county 
authorities. See AGO 046-79, February 25, 1946, Biennial Report of the Attorney General, 
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1945·1946. p. 756; Marsh v. Garwood. 65 So.2d 15 (Fla. 1953); Sellers v. Bridges. 15 So.2d 
293 (Fla. 1943). 

Accordingly. I conclude that the procedures employed by the Parole and Probation 
Commission comport with the constitutional requirements of Morrissey". Brewer, supra, 
and that the Department of Offender Rehabilitation has the authority to h'1ld in custody. 
pending a final revocation hearing. paroled prisoners arrested and returned t.o the !'!t.~te 
correctional system in accordance with commission procedures. 

076·lIS-May 28, 1976 

REGULATION OF PROFESSIONS 

BOARD OF NURSING-REINSTATEMENT OF LAPSED LICENSES. 
GRACE PERIOD FOR REINSTATEMEN'l.' NOT AUTHORIZED 

To: Dorothy w: Glisson, Secretary, Department of Professional and Occupational 
Regulation, Tallahassee 

Prepared by: Bruce 111: Singer. Assistant Attorney General 

QUESTIONS: 

1. May the Board of Nursing reissue a license to a licensed practical 
nurse licensed in Florida under a previous Nurse Practice Act, whose 
license has lapsed and who does not meet certain requirements of the 
current law? 

2. May the board continue to allow a H30·day grace period" for the 
yearly renewal of the license? 

SUMMARY: 

The Boal'd of Nursing is not authorized by law to reinstate the license 
of any licensee who has allowed his 01' her license to lapse or terminate 
unless and until such licensee demonstrates to the satisfaction of the 
board that he or she meets all of the standards prescribed in subsections 
(1) through {5} of s. 464.111, F. S. However, s. 464.151, F. S., does not 
require a licensee who had allowed his 01' her license to lapse or 
terminate for failure to timely renew the license to take and pass the 
written and supplemental oral examinations provided for in s. 464.121, 
F. S., and if any such licensee provides evidence satisfactory to the board 
that he 01' she meets the current standards of practice as set forth in $. 
464.111, the licensee may not be required to take such examinations. 

Neither s. 464.051, F. S., nor s. 464.151, F. S., authorizes the Board of 
Nlirsing to allow a 30·day gl'ace period for the annual renewal of such 
licenses. However, when s. 464.1S1 is read with eh. 73·97, Laws of Florida 
(so 20.30(5)(d), F. S.), the expiration date for purposes of the annual 
renewals of licenses and the automatic termination of licenses provided 
for in s. 464.151 may be ascertained. The final date for the renewal of 
licenses duly establiShed by the Department of Professional and 
Occupational Regulation with the concurrence of the Board of Nursing 
is the "expiration date" referred to in s. 464.1Sl(1)(b) for the annual 
renewal of licenses and, upon failure to renew by that date, is the date 
upon which the license automatically terminates by operation of law, 
except as provided in s. 46'i.151(1){c). 

AS TO QUESTION 1: 

As noted in your letter, s. 464.111(5), F. S. 1973, required an applicant to complete at 
leust 2 years of high school or its equivalent. A more l'ecent articulation of legislative 
iriten'~ regarding the qualifications for applicants for licensing is set forth in Ch. 75·273, 
Laws of Florida (s. 464.111, F. SJ, which establishes a 4·year high school course of study, 

217 



or the equivalent thereof us determined by the board, as a prerequisite to licensure, as 
well us other quulifications. Section '164.111(1)-(5). (Subsection (1) took effect October 1, 
1975; subsections (2), (3), (4), and (5) took effect Julv 1, 1975. See s. 24 of Ch. 75·273.) 

Section 464.131, F. S., in effect "grandfathers" those persons holding u valid subsisting 
license or certificate to practice nursing as a licensed practical nurse on July I, 1975. The 
holder of any such license is by force of the statute deemed to be duly licensed as a 
practical nurse under Ch. 464, F. S., as amended, us of that dute. In terms, the section 
does not. purport to perpetuate or preserve anv persol1's privilege 01' right to practice as 
a licensed practical nurse other than those pe'rsons who in fact and in law held a valid 
and duly issued license on July I, 1975. It does not sel've or operate to restore, reinstate, 
01' renew any license 01' certificate of registration to practice nursing as a licensed 
practical nurse, nor does it authorize the Board of Nursing to renew, restore, or reinstate 
any license 01' certificate not subsistent on Jl,'y I, 1975. 

Any former licensee who had failed 01' neglected to renew his or her license before the 
expiration date thereof had allowed t!w license to lapse or terminate, and the right 01' 
privilege to practice nursing as a licensed practical llUl'Se in this state terminated or 
failed through such person's failure or neglect to exercise the right to renew on or before 
the expiration date of the Jicense. See Black's Law Dictionary. Revised 4th Ed., p. 1022; 
52A C.J.S. Lapse, p. 386. As to those lapsed licenses, the former licensees may be 
reinstated by the board upon providing evidence satisfactory to the board that such 
licensee or former licensee meets the current standards for practice as defined in Ch. 464, 
F. S. 1975, pursuant to s. 464.151 (l)(c) and upon payment of the prescribed reinstatement 
fees. 

While s. 464.15l<lHd), F. S. 1973, required such licensees to provide the board a 
"satisfactory explanation for such failure to renew said license," s. 464.151(1l(c), F. S. 
1975, effective July 1, 1975, requit'es such licensees to provide evidence satisfactory to 
the board "that the licensee meets the CUl'l'ent standards for practice as defined in (Ch. 
464, F. S.)." The 1975 amendment of s. 464.151. F. S., took the place of that section as it 
existed before July 1, 1975, and on that date became a part of existent Ch. 464, F. S., and 
became for all purposes the governing law of the state with respect to the reinstatment 
of lapsed or terminated licenses. See AGO 057·343. Further, any matter set out in s. 
464.151, F. S. 1973, that is omitted in the 1975 amendatory act (Ch. 75·273, Laws of 
Florida), is considered to be repealed. See AGO 071·395. 

The "current standards for practice" mentioned in s. 464.151(1){c), F. S. 1975. are those 
qualifications set forth in S. 464.111, F. S. 1975, of which those prescribed by subsections 
(1), (3), and (,1) of that section are of particular significance for the purposes of this 
opinion. Therefore, the board is not authorized bv law to reinstate the license of any 
licensee who has allowed his or her license to lapse or terminate unless and until such 
licensee demonstrates to the satisfaction of the board that he or she meets all of the 
standards prescribed ill subsections (1) through (5) of S. 464.111. However, s. 464.151 does 
not require a licensee who had allowed h 1 or her license to lapse or terminate for failure 
to timely renew the license to take and pass the written and supplemental oral 
examinations provided for in s. 464.121. F. S., and if any such licensee provides evidence 
satisfuctol'Y to the board that he or she meets the current standal'ds of practice as set 
forth in S. 464.111, the licensee may not be required to take such examinations. 
Genelully, see 53 C.J.S. Licenses s. 34; C'f. Eslin v. Collins, 108 So.2d 889 (Fla. 1959); 
Solomon v. Sanitarians Registration Board, 155 So.2d 353 (Fla. 1963); State v. Dade 
County, 120 So.2d at 625 (3 D.C.A. Fla .. 1960); Cowart V. KaJif. 123 So.2d 468 (3 D.C.A. 
Fla., 1960>. 

Your first question is answered in the negative. 

AS TO (-tUESTION 2: 

Xeither S. ,164.051, F. S., prescribing thl:! general duties of the board. nol' S. 464.151, 
F. S., providing fol' the renewal and reinstatement and the expiration and termination 
of the licenses of practical nurses, authorizes the board to allow a 30·day grace period for 
the annual renewal of such licenses. The board possesses no common·law 01' inherent 
powers (rr. s. 120.54(131, F. S.l, and what powers it has are limited to those expressly 
granted by Ch. 464, F. S., 01' necessarily implied therefrom. There must exist some basis 
in the enabling legislation for the exercise of jurisdiction and power by the board and it 
may act only in accordance with the statute bestowing such powers and only in the mode 
prescribed by the statute. State ex reI. Greenberg V. Florida State Board of Dentistry, 297 
So.2d 628 (1 D.C.A. Fla., 1974), certiorari dismissed, 300 So.2d 900 (Fla. 1974). Section 
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464.151(1}(a) requires a licensee to renew his or hel' license annually, and paragraph (l)(b) 
provides thut failure by the licensee to renew the license before the expiration date shall 
automatically terminate the license, except as provided in paragraI?h (1)(c) which 
provides for the reinstatement of terminated licenses upon certain conditions. Nowhere 
in these statutory provisions is the board empowered to allow or provide for any grace 
period from the expiration or termination date therein mentioned within which to renew 
any license. The statute having enumerated those things on which it is to operate is 
deemed to have excluded from its operation all things not expressly mentioned therein. 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); In re Advisory Opinion of the Governor, 
Civil Rights. 306 So.2d 520 (Fla. 1975); Interlachen Lakes Estates, Inc. v. Snyder, 304 
So.2d 433 (Fla. 1974). Therefore, your second question, as stated, must be answered in 
the negative, subject to the following qualifications. 

Neither s. 464.151, F. S., not' any other section of Ch. 464, F. S., defines or fixes the 
"expiration date" therein mentioned, nor is any renewal date, renewal period, grace 
period, 01' delinquency period prescribed. However, when s. 464.151 is read with Ch. 73· 
97, Laws of Florida (s. 20.30(5}(d), F. S.), authorizing the head of the Department of 
Professional and Occupational Regulation to assign to the Bureau of Records 
Administration of the Division of General Services of that department responsibility for 
the establishment of renewal and delinquency periods with the cOI}CU1'rence of the Board 
of Nursing, the expiration date for purposes of the annuall'enewals of licenses and the 
automatic termination of licenses provided for in s. 464.151 may be ascertained. C(. AGO 
074·59. The final date for the renewal of licenses duly established by the Department of 
Professional and Occupational Regulation with the concurrence of the Board of Nursing 
becomes and is the "expiration date" referred to in s. 464.151(1)(b) for the annual renewal 
of licenses and, if a licensee fails to renew his or her license before that date, is the date 
upon which the license automatically terminates by operation of law, except as provided 
in s. 464.151(1)(c). 

076·119-May 28, 1976 

MOTOR VEHICLES 

PRIORITY OF FEDERAL TAX LIEN OVER SUBSEQUENTLY 
RECORDED SECURITY INTEREST 

To: Ralph Dat'is, Execlltit'e Dil'ecto,~ Department of Highway Safety alld Motor Vehicles, 
Tallahassee 

Prepared by: Patricia S. Turner, Assistant Attorney Gel/eral 

QUESTION: 

Does a federal tax lien on a motor vehicle, filed in the office of the clerk 
of the circuit court pursuant to s. 28.222, F. S., have priority over a 
security interest in said motor vehicle subsequently filed by a third party 
with the Department of Highway Safety and Motor Vehicles? 

SUMMARY: 

Section 28.222(3)(e), F. S., authorizes and requires the filing or 
recordation of notices of federal tax liens with the clerk of the ch'cuit 
court. Said section applies to federal tax liens on motor vehicles and 
meets the Internal Revenue Code "one office as designated by state law" 
requirement for perfection by filing or recording such liens. A security 
interest in a motor vehicle subsequently filed by a third party with the 
Department of Highway Safety and Motor Vehicles is inferior to a notice 
of federal tax lien filed pursuant to said s. 28.222(3)(e), and the sale of the 
motor vehicle subject to the duly recorded superior notice of federal tax 
lien discharged all liens and encumbrances over which the United States 
had priority. 
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You requested that I base my opinion uRon the following statement of facts presented 
in your letter. A corporation became indebted to the United States of America for 
withholding tax obligations for the years 1972 and 1973. The Internal Revenue Service 
assessed said corporation and filed notices of a federal tax lien with the clerk of the 
circuit court at various intervals between March 8, 1973, and July 3, 1974. Said Internal 
Revenue Service seized and sold the motor vehicle in question in July 1975 pursuant to 
the provisions of s. 6335, Internal Revenue Code. The purchaser at the sale was unable 
to obtain a certificate of title to the motor vehicle from the Department of Highway 
Safety and Motor Vehicles, because a bank had recorded a lien with said department on 
June 13, 1975, nearly a year after the last notice of a federal tax lien was filed. 

Authority for federal tax liens and procedures for enforcing said liells are found in the 
Internal Revenue Code, Title 26 of the United States Code. Such liens are governed by 
state law only as specified by Congress. Section 6323(a), Internal Revenue Code, requires 
that notice of the federal tax lien be filed in order to obtain priority over subsequent 
purchasers, holders of security interests, mechanics' lienors, and judgment lien creditors. 
Section 6323(f)(1l(A)(ii), Internal Revenue Code, details the requirements for filing notices 
of federal tax liens on personal property: 

<D Place for filing notice; form.-
(1) Place for fiIing.-The notice referred to in subsection (a) shall be filed
(A) Under State laws.-

(ii) Personal property.-In the case of personal property, whether tangible 
01' intangible, in one office within the State (01' the' county, or other 
governmentnl subdivision), as designated by the laws of such StatE!, in which 
the property subject to the lien is situated . . . . 

If state law fails to specify "one office" in which to perfect the notice of the federal tax 
lien by filing, said filing is to occur in the office of the Clerk of the United States District 
Court in the district where thepropertv subject to said lien is situated, pursuant to s. 
6323(f)(1J(B), Internal Revenue Code. See Gordon White Const. Co., Inc. v. Southland IllV. 
Co., 521 F.2d 856 (5th Cir. 1975). 

The instant question is determined by Whether Florida law specifies "one office" in 
which to record the notice of the federal tax lien on a motOr vehicle. Section 28.222(1) 
and (3)(e), F. S., upon which the Intel'l1al Revenue Service relies, provides: 

(1) The Clerk of the Circuit Court shall be the recorder of all instruments 
that he may be required 01' authorized by law to record in the county where he 
is clerk. 

* * 

(3) The Clerk of the Circuit Court shall record thl~ following kinds of 
instruments presented to him for recording, upon payment of the sm'vice 
charges prescribed by law: 

(e) Notices of liens for taxes puyuble to the United States, and certificates 
dischargiug, ~al'tially discharging, or releasing the liens. in accordance with the 
laws of the Cnited States. 

Authority for the Depal'tmem of HighwaY SufetY and Motor VehiclE'S' involvement in 
the lien-recording process is found in s. 319:27(11 nild (2). F. S.: 

(1) All liens, mortgages and encumbrances 011 motor vehicles titled in 
Florida shall be 'loted u!.l0n the face of the certificate of title us and whell issued 
in Florida 01' 011 a duplIcate or corrected copy thereof. as is now provided by 
law; provided. however, that this section Shall not applY to anv retaitl title 
contract, conditional bill of sale, chattel mortgage or other like instrument 
covering finy motor vehicle floor plan stock of any motor vehicle dealer. Except 

220 



for the recording of liens upon motor vehicles for which no certificate of title 
has been issued ill this state as prOtiided in subsection (31. the Department of 
Highway Safety and Motor Vehicles shall not be a recording office for liens on 
motor t'ehicies. 

(2) No liens for purchase money 01' as security for a debt in the fOl'm of 
retain title contract, conditional bill of sale, chattel mortguge, 01' other similar 
instrument, upon a motor vehicle, as now or may hereafter be defined by law, 
upon which a certificate of title has been issued in this state shall be enforceable 
in any of the courts of this state, against creditors or subsequent purchasers for 
a valuable consideration and without notice, unless a sworn notice of such lien 
showing the following information: 

(a) Date and amount of lien; 
(b) Kind of lien; 
(c) Name and address of registered owner; 
(dl Description of motor vehicle, showing make, type, and serial number; 

and 
Ie) Name and address of lienholder;' 

has been filed in the department and such lien has been noted upon the 
certificate of title covering such motor vehicle, and shall be effective as 
constructive notice when filed. (Emphasis supplied,) 

Nothing in the above·quoted sections specifically refers to Ilotires of federal tax liens 
or abt'ogates the requirements of any other statutory provision. The Departm.ent of 
Highway Safety and Motor Vehicles is not authorized to act as a recording office for liens 
generally (5. 319.27[1]. F. S., with certUltl exceptions not here material, specifically states 
that the department shall not be a recording office for liens on motor vehicles), but is 
required to record npOll the face of the certificates of title certain types of liens. Section 
319.24. F. S. These liens include purrhase money liens, retain title contracts, conditional 
bills of sale. chuttel mortgages, and "other similar instrument[s]." 

A federal tax lien differs from the above· enumerated liens in that it is not a consensual 
transaction, evidenrcd by (1n instrument, involving consideration (generully in the form 
of financing) to the vehicle owner who grants the security interest. Rathel', a federal tax 
lien is imposed upon the vehicle owner without specific consider(1tioll 01' without consent. 

The Janguag~~ and reasoning of the state statutes thus support the conclusion that 
Florida law provides only one offire, the office of the clerk of the circuit court, for the 
recording of notices of federal tax liens upon motol' vehicles. It is therefore my opinion 
that notices of federal tax liens are required to be Jiled and recorded in the office of the 
clerk of the circuit court pursuant to s. 28.222, F. S., and not pUl'suant to s. 319.27, F. S. 
The same conclusion was reached in a previous opinion from this office. AGO 052·287. 
October 6, 1952, Biennial Report of the Attol'l1ey General, 1951-1952, p. 464, relying upon 
statutory language similar to that presently in effect. 

Additionally, it should be noted that other jurisdictions have held that a recorded 
federal tax lien takes pl'iority over a subsequent priVate lien on an automobile, despite 
the fact that only the private lien had beenl'ecorded on the certificate of title as required 
by state statute. United States v. Bil'ns, 223 F. Supp. 94 (N.D. Ohio 1963); Merchants Loan 
Co. v. United States. 1.69 F. Supp. 227 (D. Ariz. 1957); Union Plalltel'S National Bank v. 
Godwin, 140 F. Supp. 528 (E.D. Ark. 1956); Atlas Finance Co. v. Wilkerson, 382 S.W.2d 
529 (Tenn. 19641. 

Based upon the instant facts as previously stated, the notice of th<! federal tax lien was 
properly recorded pursuant to Florida law. and the sale of the motor vehicle to a third 
party as provided in the Internal Revenue Code discharged all liens and encumbl'Unces 
over which the United States had priority. 26 U.S.C. ss. 6338 and 6339. Cf, AGO 074·337 
applying the "first in time is first in right" rille and concluding that when a federal tax 
lien is superior to a county's lien for taxes. a saJe of the property pursuant to s. 6335 of 
the Internal Revenue Code extinguished aU subordinate liens 01' junior encumbrances. 
The purchaser at said sale should receive marketable title as against und discharged 
from the security interest of the bunk. 

YOUI' q\\(>!ltion is :1J1~WE'I'('(1 in thE' nffil'l11ativp. 
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076-120-Muy 28, 1976 

MUNICIPALITlES 

MI~()R MAY NOT BE APPOINTED TO OFFICE REqUIIUNG 
, THE ICXERCISI~ OF ,JFDG~1ENT AND DISCRETION 

To: .Joseph Nazzaro. ('ity Altorney. ;\'u/'th .\liami Rmc/t 

Prepar('d by: (lcl'llld L. [(/light. Assistant Altol'll!'.\' (;(,Il£'I"Cl/ 

QUESTION: 

In light of the requirement contained in s. 167.30, F. S. 1971, that 
members of a library board created pUl'suant there, to be ('hosen from 
"ritizens at Im'ge," may n pel'son who is under 18 yem's of age be 
appointed to a library boatd so created? 

SUMMARY: 

Consistent with the common-law l'u}e which pl'ohibits any person who 
has 110t attained the age of majority as prescribed by law from holding 
an office whh:~ entails the exercise of judgmt'nt and discretion, a person 
who is under the ~~e of 18 years should not be appointed as a member of 
a libl'U!'Y board cl'l>ated pursuant to s. 167.30, P. S. 1971, which statute 
n~mnins in genet'at effect pursuant to s. 166,04.2(1), F. S, 

S(·ctior. 167.aO. F. S. U)71. fOl'mt·rly provided in pertinent part that: 

(1) When anv cit\, or town count'il shall havl' dl'cidl·d by ol'diMnce to 
estahlh;h lind mtlitttafn a public library and reading room. they shall t·leel n 
libmr\, hoard to consist of liw dirt·ctot's. to be t'hosen from the citizens at larlie. 
of wh!t'h board nl'itlll'l' till' !lHI VOl' nOlO a11\' member of the cit\' ot' tOWI1 counCil 
ghall be a nwmber. , ,. IEmp)msis supplit'd.l • 

This I't'cthin. ulong with the remainder of eh. 167. F. S. 1971, wus rL·pealed by ell. 73·129, 
Laws of' Florida. the ~Illllicipal HOl1ll' Hull.' Powers Act (Ch. 166. F. S.). Howcver. s. 5(2) 
of Ch. 73-129 (s. 166.042tU. F. S.l provides that it is the lcgislative intent that: 

... municipalities shall cOlltillt1t' to eX('rcise all powers lwretofore confm'red on 
munil'ipalitit·s bv the chapters ('numerated above [including Ch. 167. F. S. 
19711. ottt sha1l1ien·after exercise those powers at their OWn discretion. subjl!l:t 
only to the tl'l'ms and t'ol1ditions which tht·), choose to prescribe. 

Applving this hml,'1.Ulge to tilt' instunt situatiun. it would appeal' that the power 
formm,jy confm'l'ed (lit a munidpal govl'1'ning' body by s. 167.30. F. S. 1971. muy ~ontitllte 
to bp ('lwl'l'ised by thatgoverning body subject onl>' to the tl.'l'ms and conditions which it 
dlOoses to Pl'(~st'l'ibt~. ('/; Pt'nn v. Pensacola-Escambia Government Center Authority. 311 
So.2d 07. 101 IFla. 1975). in which it was stutt'd that "[slection 167.28. although repealed. 
it! still viable as a gl'tlnt of mUnicipal power under Ch. 73·129, Laws of Florida," More 
specifically, tht· (-ity c(lullcil of til(' City of North !vIimni Bench tuav continue to maintain 
n Iibml'v b()Ul'd l\l1(l appoint thl' nwmbel's then~of pur8uant to s. iS7.30. but l\ppal'l!ntly. 
in tllt' absence of any dml'tl'l' pl'o\'ision otherwise controlling the question, the governing 
body is no IOllger llpet'iflcully I'estrit>tecl by the condition contained in that prOVision that 
surh lIppointnwnts be from "citizl'ns Ilt large." 'rhus. it is ullnecessary to determine 
wlwtlll'l' tllt' plmlst' "dtizens allal'gt''' tiS m;ed in s. 167.30 includl1$ residents of the City 
of Nm'th Miami Bench who llrl' undl'l' 18 veal'S of age. l~'lt <'{. Belmont v, Town of 
Gulfport. 122 So. 10 (Fla. 102m. . 

As to whetiH.'t' tht· city t'ounril of tht' City of North Miami Beach is otherleisc precluded 
b:.' law fl'om appointing to that city'::; library board persons who nre under 18 years of 
nge. at common law uny perSOll who hus not attallw(l the age of majot'ity as prescribed 
by law may not hold an oUict', the pel-formalll'e of the duties of whirh requires the 
exercise of judgment and discretion. ,13 C.J.S. Infants s. 2,1, p. 85; 6a Am, JUI'.2d Public 
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Oll/ccrs and Employees s. 46. p. 657; /'/: AGO 055-166. In this regard. ~. 74:l.07(1). V. S .• 
pl'usrribes the genet'al agt' of majority in this stute II:'! 18 y(!Urs; and it appeal's that 11 
m!?mbt~!' of a librllry board establislwd pursuant to s. 167.30, P. S. 1971. is an oflkel', th(' 
pOJ'fOl'lnnnco of' whose duti!?s I'OqUil'l'S till! exerl'ise of iudI,trmmt Ul1d diRcl'l~tion. Se(' sa. 
W7.aO, 167.:31. 167.32, 167.36. tlnd 167,:37, F. ~. 1971. Thus. 1 am of' tI)(' 0fJil1i0I1 that u 
person undt,!, 18 years ()f uge should not be UPP()illt(~d as II nWlllbl~r ()r u ibra!'\, board 
('l'!?atl'Cl pUJ'SlHUlt t() s. 167,:30, F. S. 1971. • 

076-121-May 28, 1976 

MUNICIPAI.I'l'mS 

~rA Y ;-':01' FINANCE MC;-.:rCIPAL FACILITY WITH NOTI~ SECURED 
BY :\lORTGAGE WITHOUT REB'Eln~NnU~I APPROVAL 

7'0: Ali('hol'l E. Zeuty, Laude,.dale [,(Ike'S City i1ltul'lH',v. Port L(llI<!erdClit' 

fll'l'pw'l'd by: Gt'1'ald L. KniMht, Assistant Altol'IH'Y (;elll'l'ell 

(~UES'l'ION: 

In the absence of l'ei'el'l~lld'~m appl'oval by the munidpal electol'ate, 
may u municipality eXtJ."llt(! 11 promissory note and mortgage COl' the 
purpose of acquiring funds necessary fot,the COIlBtruCtiOI't of a municipal 
facility, when the term of sllch note and mortgage oxtends the 
indebtedness of the munidpality beyond the end of the fiscal year in 
which said note and mortgag(' are cxe(~uted? 

SUMMARY: 

In the absence of an approving referendum by the muni(~ipal 
electorate, a municipality may not fintlnee the ('onstrLlctioll of tl 
municipal facility hy borrowing money and giving a promissory note 
secured by a long.term purehase money mortgage thel'efol'. 

Initiully. it is c1eal' thllt a municipality's govm'ning body possesses tIll' POW('I' to bOl'row 
money and t() issue certificat('s of indebtedness to fil1lll1ce the undertaking of unv cupital 
or othel' project for the purposes pcrmitted by th!? Stute Constitution and to pledgo tho 
funds, cl'edit, property, and tuxing power of tIll' muni<'ipalit,Y for the payment of such 
debts. Section 166.111. F. S. Howevt'l', the eXt'rriSl' of this pOWN' is cOl1stitutiollUllv 
limited by S!!. 10 unci 12, Al't. VII, State ('onst. Section 10 of Art. VII prohibits, genet'ully, 
th(' pledging of lllunicipal credit 01' the using of' the municipal taxing power for other tluin 
municipal purposes. C{. Bantlon 'to Port of Palm Beach Dist-, 2'16 So.2d 7:)7 (FIn. Ul71l. 
Section 12 of Art. VII. the provision by which the answcr to vour inquil'l' is primarily 
controlled, l)l'ovides, gl'llerally, that u m\1nicipality may issnc bonds, ccrtificates of 
indebtedness, or Rll~ forlll of tax anticipation cel'tificatt's payablt~ fl'OIll ud valorem 
tux,lHon and mntul'lng mOl'O th:m 12 months nftl'!' issuance "only to finllnC(\ cnpital 
pl'oject8 authorized by law and only when approved by votc of th!? elect()t's." Sl'£' S. 
166.121. F, S., which recognizes this limitation; und Stuto V. County of Dadt'. 2:!4. 80.2<1 
651 (FIn. 1970). 

In AGO 07:3·164. this office concluded that, absent an apIll'oving referendum of the 
county (~Ie('tol's. 11 county could not purchase impl'oved n'al {>rop,elty for hospital 
purposes on a deferrcd paymlmt plan where the contingent legal habllity und obligation 
of the county was !?videtlcet! by (I promissory note socul'ed by tl purchuse money 
mort!5age on 'the improved real property so acquired. According to the view expresseu 
theJ'clll, 

... stich (Iefcrred payment plan would cI'eate a conditional indebtC'dness on 
the (lurt of the connty in the nature of a legal liability for a capital ventme 
predicated upon the general credit of' the COltl1t~·. The plan places the county in 
II position of being coerced to lev~' a tux to prevent loss of property by 
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foreclosure. Such a mortgage with the accompanying right of' foreclosure is not 
constitutionally permissible without an approving election. 

See also Boykin v. Town of River Junction, 164 So. 558 (Fla. 1935); Hollywood. Inc. v. 
Broward County, 90 So.2d 47 <Fla. 19f6); StatIO v. Putnam County Development 
Authority, 249 So.2d 6 (Fla. 1971); and Nnhrr v. Brevard County Educational Facilities 
Authority, 247 So.2d 304, 311 (Fla. 1971), in which the general rule iJ stated that with 
respect to the financing of capital projects of public entities in this state, "a mortgage 
with the accompanying right of fOl'(!"losUrE\ is not constitutionally permissible without an 
election." Cf, AGO's 073-261 and 06fJ-G2. 

Likewise, in the instant situation, the financing of the construction of a municipal 
facilitv by a municipality's execution of a promissory note secured by a long-term 
PUI'Ch!lSe money mortgage would create a conditional indebtedness on the part of the 
municipality in the nature of a legal liability for a capital venture predicated upon the 
general credit of the municipality. Such method of financing places the municipality in a 
position of being coerced to levy a tax to prevent loss of the facility by foreclosure. 
Accordingly, I am of the opinion that such method of financing may not be utilized unless 
the municipality receives prior ref'm'endum approval by the municipal electorate. 

Your question is answered in the negative. 

076-122-May 28, 1976 

STATE BUILDINGS 

NOT SUBJECT TO COUNTY ORDINANCE GOVERNING STRUCTURAL 
CONDITION OF EXISTING BUILDINGS 

To: K. C. Billiard. Adjutant General, St. Augustine 

Prepared by: Staff 

QUESTION: 

Does an ordinance adopted by the Board of County Commissioners of 
Dade County requiring inspection and recertification of the structural 
condition of all buildings more than 40 years old apply to an armory 
owned by the State of Florida and located within the municipal limits of 
the City of Miami? 

srMMARY: 

Consistent with the general rule that, unless otherwise provided by the 
Constitution Ol' by statute, contl'ol and regulation of public buildings and 
places owned by the state are vested in the Legislature and its authorized 
agencies, und, until legislatively or judicially determined otherwise, the 
Dade County ol'dinance relating to the structural condition of existing 
buildings is not applicable to the state-owned armory located within the 
municipal limits of the City of Miami. 

Initially, it should be stated that the answer to your inquiry is not controlled by the 
enforcement provisions of Part VI of Ch. 553, F. S., which provides for a State Interim 
Building Code and State Minimum Building Code. Part VI of Ch. 553 concerns the 
regulation of TIeli' building construction, whereas the ordinance in question (Dade County 
Ordinance No. 75·34) relates to the minimum structural condition of existing buildings. 
C(. AGO 075-17G. Moreover, I do not view the Florida Supreme Court's recent decision 
in Hillsborough Association for Retarded Citizens, Inc. v. City of Temple Terrace, Case 
No. 48, 504 (Fla. Sup. Ct., opinion filed May 12, 1976, petition for rehearing pending), as 
necessarily controlling the answer to your inquiry since that case dealt with the initial 
intrusion of a state agency into a municipality's territorial limits and the applicability of 
that municipality's zoning ordinances to the use of state property located therein. Here, 
as stated previously, the ordinance in question purports to regulate the structural 
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condition of buildings which ure more than 40 years old and does not regulate either the 
use of land or the construction of new buildings in Dade County. Accordingly, I am of 
the opinion that the general principle of law discussed infm should prevail. 

In AGO 071·75, it was stated that, unless otherwise provided by the Constitution, 
control and l'ef,'1tlation of public building .. und places owned bv the state ate vested in the 
Legislature nnd its authorized agencies. See 81 ('.J.S. States s: 105, p. 1078; 13 Am. JUl'.2d 
Buildinps s. 7, p. 271. In the ingtnnt "ituation, I am aware of no constitutional 01' 
statutory provision authol'izing Dade COlmty, 01' any mUnicipality located therein, to 
enforcp ordinances establishing minimum structural standards for existing building>; 
againsl buildingf; owned and u~wd hy the "tale. Thus, I am of the opinion that. until 
legislatively ()I' judicially ciPtl'rmined otilerwit;t', the ol'dinanee in question is not 
applicable to the armory owned by till' slute and loc,\ted within the munil'ipallimits of 
the City of Miami. 

Your qm~stinn is answt'l'ed ill the negnlh·l'. 

076·123-.June 1, 1976 

TAXATION 

APPLICABILITY OF AD:'vllXISTRATlVE PROCEDnm ACT TO 
STAXDARD ASSESS~IENT PROCEDURES. FOR:VlS, 

AXD :VIEAST:RES (W VAIXE 

7b: ,J, Ed Stralluhn. Exeeutil'f' Director, Department of" Rel'ell/te. Tallahas.w.'e 

Prepared by: ,Joseph C jViellic/zamp 111, AH,~i.~tC1l/t Attorney General 

QUESTIONS: 

1. Is a standard assessment procedure a rule? 
2. 1; ,i standal'd measure of value a rule? 
3. Is a form and its instructions, promulgated pursuant to s. 195.022, 

F. S., a rule; would such a form be a rule if it~ sole us~ was by a county 
official in reporting to the Department of Revenue; would the written 
permission of the executive director allowing a county offiCe}' to use his 
own form constitute an order or a rule? 

4. If the answer to any of the foregoing questions is yes, must such 
rules be published and indexed in the Florida Administrative Code? 

SUMMARY: 

A standard assessment procedure prescribed pursuant to s. 195.027. 
F. S., a standard measure of value pl'omulgdted pm'suant to ss. 195.002 
and 195.032, F. S., and a form and its instructions prescribed by s. 195.022, 
F. S .• are rules under the provisions of Ch. 120, F. S. Such forms and 
instructions. whether 01' not a particular form was solely for use by a 
county official reporting to the Department of Revenue. are rules under 
the provisions of Ch. 120. Written permission by the. executive dil'ectol' 
pursuant to s. 195.022 to a {'ounty official to use a form other than the 
forms described by the department is an Ol'der under Ch. 120, F. S., which 
requires that the standard assessment procedures, the standard measure 
of value. and the forms and instructions adopted by the deJ?artment be 
filed, published, and indexed in the Florida Administrative Code. 

Section 195.062, F. S., provides: 

The department shall prepare and maintain a current manual of instructions 
1'01' property nppraisel's and other officials connected with the administration of 
property taxes. This manual shall contain all rules und regulations, aU 
instructions relating to the use of forms and maps, standard assessment 
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procedures, and the standard meusures of value prescribed by the department 
01' by general law .... 

YOUI' questions are answered in the affirmative. Preliminarily, it should be noted that 
Ch. 74·234. Laws of Florida, passed during the same legislative session as Ch. 74·;310, 
Laws of Florida, contained no provisions which would alter the application of the 
Administrative Procedure Act to tht, Department of Revenue. There are no provisions in 
Ch. 120, F. S., exempting the department from the provisions of the act, and it is within 
s. 120.52. defining agency. Attorney General Opinion 075·312. Therefore, if it is 
dett'rmined that the mllnual of' instructions arc rules under the statutory definition. it 
can be concluded that all pertinent provisions of the Administrative Procedure Act must 
be complied with by the department. 

This legal situation arises out of s. 4. Art. VII. State Const., providing: 

Bv general law regulations shall be prescribed which shall secme a just 
vahiation of all property for ad valorem taxation .... 

Section 195.027(1), F. S., prOVides that the Dt'p,u'tment of Revenue shall pt'escribe 
reasoJ1uble rules and re/.,'·ulatlOns for the assessing and collecting of taxes. 

Section 195.002. F. S .. provides that the Department of Revenue shall have general 
supervision of the a~sessment and valuation of property so that all property will be 
placed on the tax rolls and valued according to its just valuation. 

Section 195.032, F. S., provides that. in furtlwrance of the requirements set out ill s. 
195.002. the Department of Hevenue shall establish lind promulgate standard measures 
of vulue not inconsistent with those standards provided by law. 

Section 195.022, F. S., provides that the Department of Revenue shall prescribe and 
furnish all fOl'ms to be used in administering and collecting ad valorem tnxes. 

Section 195.062. F. S., provides that the Department of Revenue shall prepare and 
maintain a current manual of instructions which shall contain all rules and regulations, 
all instructions reluting to the use of forms and maps, standard assessment procedures, 
and the stundard measut'es of value prescribed by the department or by general law for 
property appraisers and other officials connected with the administrlltion of property 
tnxes. 

TIl(> term "mlu" ns it is used in Ch. 12(), F. S., must be defined to determine whether 
It standard assessment procedure. a standard measure of value, and a fo)'m and its 
instruction promulgated pursuant to s. 195.022. supra, are rules within the pUJ'view of 
that definition. Agency action must be an exercise of its quasi·legislative powers to be 
within the purview of s. 120.54. F. S. See Boone v. Div. of Family Services, 297 So.2d 59:1 
(l D.C.A. Fla., 1974); AGO 075·12. This quasi.legislative act can be generally defined as 
being primarily conCt~J'J1ed with policy considerations for future, rather than the 
t'valuntiol1 of past, ('onduct; based not on evidentinry facts but on policymaking 
conclusions to 1)(' dl'l1wll from fncts; action affecting an entire class rather than 
individuals of the ria Sf<; and action when particular members of a class are not singled 
out for special considel'ation based on their own facts. These descriptive phrases were 
capsulized ill Polar Ice Cream & Creamery Co. v. Andrews, 146 So.2d 609 (1 D.C.A. Fla., 
19(2) at 612: 

Stripped of its irrelevant verbiagE), this section [so 120.021(2)1 of thE! statute 
defines the term "rule" as a rule 01' order of general application adopted bv an 
agency which affects the rights of the public or other mtel'ested parties. . 

Sectioll 120.52(1·1), F. S .• defines the term "rule" as meaning: 

, . ,each ngelley statement of general applicabilitv that implements. 
interprets, or prescribE'S law or policy 01' describes the organization. procedure, 
()I' practice requirements of all agency and includes the amendment or repeal 
of a rule. The term dm's not include: 

(a) Internal management memoranda which do not affect either the private 
interests of UIl\' person 01' uny plan or procedure important to the public. 

(b) Le~al memoranda 01' opinions issued to an agency by the attorney 
gellt't'al ot'. ngency legal opinio)lS prior to their use in connection with the 
agency action, or 

Ic) The preparation ot' modification of: 
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1. Agl>IlCY budgets, 
2. Contl'tlt'tual pro\,j::;ions reached as a t'esult of collectiw bargaining', or 
a. Agricultural marketing oJ'(\Pl's under chapter 573 01' chupter 601. 

076-123. 

It is n weH-st,ttled l'ull' of statutory ronstruction that where the language of n statute 
is plain nnd unnmbi/.,'1IOUS and conveys a clear and definitivl' meaning, there is no 
occasion for l't'SOt'l to till' rules of statutory interpretation. The Legislature should be ht'ld 
to have intended what it htl" plainly exprt'ssl'd. 30 Flu. JUl'. Statutt's s. 79, J?p. 2aQ-231 
(1974). The legislative intt'nt and Illt'Hning of tht! term "t'ule," as it is used tn Ch. 120, 
F. S .• is unequivocally expressed in s. 120.52(14). &c AGO 075-12. Thus. in view of the 
above, the inescapable conclusion is that a standard assessment procedure prescl'ibeci 
pursuant to s. 195.027. F. S .. and a standard nWllSUl'C of valut' promulgated pursuant to 
S;l. 195.002 und 195.032, F. S .. t1lu:-;\ Iw considt'rcd rulm, under till' provisions of CIl. 120. 
The cOI1t'lu1>jon is mandated by tilt' fuet that they aro unambiguous slatenWllts by tllt' 
Department (·f Revenue that implement und interpret the Constitution und logislative 
policy of ju~t valuation for ad valorem tax [)lU'poses of ull property and provide for tl 
uniform ar,sessment m, betwt'cn property wit tin earh l'O\ttlty !Ind prOpt>lty in each other 
county Q'; taxing district and an~ not mere internal memoranda which do not Ilffect either 
the pri ',lIte interests of uny person or any plan (lr procedure important to tho public. 
Section 195.0012, F. S.: BUt'ns v. ButlOcher, 187 So,2d 59,1 !Flu. 1966); Powell v. Kelly. 223 
So.2d 3l)5 :;;,,,. 1969); Container Corporation of Amedcn v. Rutlwrford, 29:3 80.2d :379 (1 
D.C.A. Fla., 1974.). 

It seems equally cleat' that \\ form and its instt'llcliclrIs prcfcribed pursuant to !!. 195.022, 
F. S., are likewise a rule. The form and instructions are departll1l'nt statements of 
general applicability to all property appraisers, tnx collectorf'. clerks of the circuit courts. 
and boards of tax adjustment in ndminiRtering and collecting ad valorem taxes which 
describe the procedure and practice requirementi of the department in order that all 
pi'operty will be assessed. taxcs will be collected. and that the administl·1.ltiot\ will be 
uniform. just, and otherwise in compliunce with the J'equin'ments of tht' general law and 
the Constitution. Such for111s and instructions could not reasonably be cotlsidel'L'C] an 
exception to the definition of u rule as set forth in s. 120.52(14,), F. S. 

Thel'e remains the question of whether or not written pt'rmission of the executive 
director allowing u county officer to use his own form in lieu of tho~e forms prescribed 
by the department constitutes an order or a rule. Section 195.022, supra, provides thut 
the depurtment is to prescribe and furnish all forms to be used by county offidal;; in 
administering and collecting ad valorem taxes. A county officer may, howevcr, ut his own 
expense und with the showing of good couse l'eceiVt' written permission fr()m the 
executive directo,;' to use a form other than the form [It'('scribed by till' department, 
pursuant to s. 190.022. 

Chapter 120, F. S., does not contain uny reference to snch tenml liS adjudication. rights, 
duties, privileges, or immunities. Cf, Bay ~atiollUl Bank and Trust Company v. 
Dickinson, 229 So.2d 302, 306 (1 D.C.A. Fla., 1969); Dickinson v. Judges of District Court 
of Appeal, First District. 282 So.2d 168 <Fla. 1973}; Lewis v. Judges of District Court of 
Appea], First Distl'ict, 322 So.2d 16 (Fla. 1975). It would appear that, by {k'll~ting these 
terms from the stntute. the limitations placed on the definitioll of the term "order" under 
Ch. 120. F. S. 1973, ure not applicable as parameters. The new eh. 120. F. S. 1975. covers 
all final agency actions. Set' Levinson. The Florida Admillistratil'(' Procedure' Act: W74 
Redsioll and 1975 Amendments, 29 U. Miami L. Rev. 617 (HJ751. 

Section 120.52(2) and (9), F. S., define the terms "agency action" und "Ol'(]t'r" as follows: 

(2) "Agency action" means the whole or part of a rulo or order. or the 
equivalent, or the denial of a petition to adopt a t'ul<.> or iliHue an ot·dl'l'. The 
term also includes any request made under [so 120.54W]. 

(9) "Order" me(tns a final agency decision which does not havn thl' effect of 
a rule and which is not excepted from the definition of a rule, whether 
affirmuti.ve, negative. injunctive, or dec\ul'atol'Y in form. An agent:y decision 
shall be final when reduced to writing. 

Thus, bused upon these definitional changes by the Legislatul't!. it is my opinion that 
the term "order," within the meaning and context of eh_ 120 includt's the ngml('Y's quasi
judicial powers, Plut of the agency's quasi-executive powers. and so tnuch of the exercise 
of its "quasi-legislative" function not consider<.>d part of the rulemaking process. Browal'd 
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County v. The Administration Commission, 321 80.2d 605 (1 D.C.A. Fla., 1975); Lewis v. 
Judges of District Court of Appeal, First District, supra. 

In view of the above definition, it is my opinion that such written permission by the 
executive director to a county official, based on good cause shown, to use a form other 
than the forms prescribed by the department is an order as the term is contemplated 
under Ch. 120, F. S. Such written permission would affect the private interests of persons 
whose property is being tuxed under such form und is therefore a procedure important 
to the public. The written permission does not have the effect of a rule since it is not an 
agenC'y statement of general applicability. 

In view of the affirmative answers to your questions concerning whether 01' not a 
stundurd <lssessment procedure prescribed pursuant to s. 195.027, F. S., a standard 
measure of value promulgated pursuant to ss. 195.002 and 195.032, F. S .• and the forms 
and instructions prescribed pursuant to s. 195.022. F. S .• !ire rules for the purposes of Ch. 
120. ~llIpra. the rules must be published and indexed in the Florida Administrative Code. 
Section 120.54(1O)(bl provides that: 

Twenty-one dnys after the notice required by subsection (1), or after the final 
public hearing, if the hearing extends beyond the 21 days. the adopting agency 
shall file with the Department of State three certified copies of the rule it 
proposes to adopt, a summary of the rule. a summary of any hearings held on 
the rule, und a detailed written statement of the facts and circumstances 
jm;tifying tlw rule. 

Section 120.55. F. S., provides thal: 

(1) Tlw Department of State t;hall: 

(h) Publi:;h in a pel'mmwnt compilation entitled "Florida Administrative 
Code" all 1'll1t'S adopted by each agency ... and complete indexes to all rules 
contained in tl1l' code. . .. 

It is my opinion that eh. 120. F. S .• will require that the standard assessment 
pl'o('t'dUl'e~, the standard mt'tlsurcs of value. und the forms and instructions adopted by 
tho dl'pm'tment be filed. published. and indexed in the Florida Administrative Code. 

076·12·!-June 1, 1976 

MUNICIPALITIES 

PROPRIETY OF IYlPOSING IIWHJ~R FEES ON NONRESIDENTS 
FSING :\ICXICIPAL RECREATIONAL FACILITIES 

To: n: ~y: ('aldlcell. ,/1' .. 0(\' Attorn(~\'. Fort Laudel'dalr 

Prepared by: Uerald L. KniNlzt. Assi.~tmlt Attol'fl!',I' Gell(,I'ClZ 

QUESTION: 

Maya municipality ('harge a higher fee to nonresidents than residents 
for the use of municipally owned parI{s and other municipal recreational 
facilities? 

SUMMARY: 

Although a munieipality lllay charge a fee for individual use of a 
municipally owned park or other l11unicipalreel'eational facility which is 
reasonably I'e1ated to the expense incurred in operating and maintaining 
the park or facility, the municipality may not charge a higher fee to 
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nonresidents than residents unless all relevant economic factors establish 
a f<ational foundation for such differentiation. 

As stated in AGO 075-84, a municipality may make all regulations with regard to the 
control and management of its public parks as are necessary to preserve the public peace 
and safety, to protect the propcny from injury, and to secure to the public the common 
enjoyment thereof. Moreover, as an aspect of this regulatory authority, it is generally 
recognized that a municipality may charge a fee for individual uee which is reasonably 
related to the expense incurred in operating and maintaining a public park. 64 C.J.S. 
Municipal Corporations s. 1818, pp. 300-303; AGO 062·142 and authol'ities cited therein. 

As to whether a municipality may charge a higher iee to nonresidents than residents 
for the use of a municipally owned park 01' other municipal recreational facility, any 
legislative classificatiop, including a legislative distinction based on residency, to survive 
a constitutional challenge must be found to comply with the mandates of the Equal 
Protection Clause of the Fourteenth Amendment of the United States Constitution. See 
also the Privileges and Immunities Clause, 1<1th Amend., and the Interstate Commerce 
Clause, s. 8, Art. I, c1. 3, U.S. Const. And, since such determination of compliance depends 
upon the peculiar facts existent in each particular situation, your question is not 
susceptible of a specific affirmative or negative response but is ultimately one fol' judicial 
resolution within the context of a proper case and controversy. However, the following 
general comments may be made. 

The United States Supreme Court has developed a so-called "two-tiered" approach to 
equal protection, one known as the "strict scrutiny" 01' the "compelling state interest" 
test, and the other known as the "minimal scrutiny" 01' "rational relationship" test. The 
strict scrutiny test is applied when rights properly classified as "fundamental," such as 
the right to travel, the right to vote, and the right to essential facilities for prosecution 
of a criminal appeal, are involved, or when the classification is predicated upon certain 
"suspect" classifications, such as race, alienage, and national origin. On the other hand, 
if neither a fundamental right nor a suspect classification is involved, the statute or 
regulation is presumptively valid and will not be disturbed unless without a reasonable 
relation to a valid state purpose. See Foru'ard: In Search of El'Ol1'ill,i! Do('/rine on a 
Changing COllrt: A kIodel for a Newel' Equal Protection, 86 HUI'V, L. Rev.l (1972), in 
which the author discusses the court's apparent discontent with the two-tiered system of 
judiciall'eview and the possible development of a new, hybrid equal prot{'ction standard. 

As tli which of the equal protection tests is applicable to the instant inquiry, I am aware 
of no case holding that residency per se is a suspect classification. Nor am I aware of any 
case directly holding that use of public parks for recreational purposes involves a 
fundamental right. But see Access to Public ll11micipaZ Beaches: The Formulation of a 
Comprehensive Legal Approach, 7 Suffolk UUlV, L. Rev, 936, 966-969 (1973), in which the 
author asserts that the right of access to shol'eline recreation resources should be 
considered a fundamental right. Thus, the minimal scrutiny 01' rational relationship test 
appears applicable here. This test requires that a rational foundation for a distinction 
between residents and nonresidents be shown in order to sustain such a classification. Cf, 
Toomer v. Wits ell. 334 U.S. 385 (1948), establishing a similar test under the Privileges 
and Immunities Clause of the Fourteenth Amendment; AGO 074-279. 

Undoubtedly, the argument most often asserted by municipalities to justify the 
imposition of a higher fee upon nonresidents than residents for use of municipally owned 
parks and other municipal recreational facilities will be that tax moneys derived from 
residents support the park or recreational facility, and that if the user fee treated 
residents and nonresidents equally, the result would be a reverse discrimination against 
residents. See Toomer v. Vlitsell, supra, at 399; Borough of Neptune City v. Borough of 
Avon-by-the-Sea, 294 A.2d 47 (N. J, 1972); Gewirtz v. City of Long Beach, 69 Misc.2d 763, 
330 N.Y.S.2d 495 (S.Ct. 1972); and NOIl-R('sidellcy Restrictions in Municipally Owned 
Beaches: Approaches to the Problem, 10 Colum. J. of Law & Soc. Prob.177, 187-191 (1974). 
However, in making its determination as to whether such tax allocations justify a 
distinction between residents and nonresidents, a municipal governing body should also 
consider the amount of federal and state money that has supported the constl'uction and 
maintenance of the pal'k or recreational facility in gue6tion and the general economic 
benefit accruing to the municipality by l'eason of the mflux of persons to use the park or 
recreational facility. In other words, a court, when presented with the issue, is likely to 
require that a municipality which has made such a resident-nonresident distinction show 
that the differential in user fees reflects, and is substantially related to, all economic 
factors, not simply related to the qUalltum of tax dollal's spent by residents, and that a 
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dt>finite financial burden on the municipality in park mailltenance costs clearly justifies 
n higher fee for nonresidents. See Public' Access to Beaches: Common Law Doctrilles alld 
Constitutional Challl!ngcs, 48 N.Y.U. L. Rev. 369, 383, 390·393 (1973), in which the author 
ll,l'!,'Ues that the Equal Protection Clause requires that in accomplishing a legitimate 
governmental purpose, the state and its agencies and subdivisions must employ the 
means resulting in the least classification. 

In light of the obvious difficulties in establishing the proposition that a higher fee fOl' 
nonresidents thall residents fol' the use of municipally owned park or other municipal 
recreational facility is justified because of municipal tax allocations, it is suggested that, 
instead of establishing a fee schedule which diffel'entiates on the basis of residency, a 
municipality may wish to consider l'emoving the maintenance and operation expense of 
such park or facility from the municipality's general budget and financing the park or 
facility entirely from fees charged equally to al! park or facility users. In addition to 
Iwing "less onerous" in an equal protection sense, this approach would be more consistent 
with the accepted notion that public parks are held not for the sole use of a particular 
community, but foJ' the use of the general public without reference to tile residence of 
the U~l~l' . .'leI! 24 Fla. JUl'. Parhs and Rl!creation CMlers s. 6, p. 175; 10 McQuillin 
Jlll1licipal Corporations s. 28.52, p. 169; c(. AGO's 075·8·1, 074·279, and 062·142. 

076-125-.June 2, 1976 

SUPERVISOR OF ELECTIONS 

FEES FOR VI<~RIFYING NA?tIES O~ PETITION TO PLACE 
CONSTITt:TIOXAL AMENDMENT O;s' BALLOT 

'l~): Reub/II on As/lI'll', (](J!'('I'I/(}I', Tallahass(,1! 

Prrpared by: .lfichu!'l J,L Parrish. As.~i.~tant Attorney Gen!'ral 

QUESTION: 

What is the authorized fee which may bE' charged by a county 
supervisor of elections for the certifit'aUon of names on petitions 
('oll(wted for the purpose of placing an initiative question on the ballot? 

HUMMARY: 

SuperVisal'S of elections are authorized to determine the registration or 
nonregistration of names appearing on initiative petitions referred to in 
s, 3, Art. XI, of the State Constitution, and in the rendering of such service 
to charge a fee therefor not to exceed 3 t~ents per name on which this 
information is furnishE'd as uuthorizE'd by s. 98.212(3), F. S. 1971, plus the 
customary feE' of 50 cents for afTixing his official seal to the cE'l'tification 
on such petition us Huthorized by ss. 98.211 and 28.24(18), F. S. 

I hit\'(' previously l'ull'd 011 a substantially identil'al question in AGO 072·221. wlwl'e I 
eOlwludpci: 

Tlwt'l'fol'l', hns(!d upon the foregoing authorities. I am of tIlt' opinion that a 
eounty supl'l'vilmr of l'll'ctions lm~ tltl' authority under ~. 98.212(3), 1<'. S .. to 
('xamitw and l'l'l'tify name~ on petitions to 1m filpd with the secl'E;'tal'Y of state 
fot' the plll'p(l~e of plaring an initiative amendment on til(' ballot Clnd to chClrge 
Il th' /ill' that s(·r/·jc(, Oil (/ ('()st basis. Ic/zich ill 110 ('OSI! shall e.Y;c('cd the cllClr,!;1! 
Clt'tlltc<' <'<'lIts Ie)/' each /lame; and ill addition thereto. for ('('rtifyillg thl! t(Jtal 
Ill/III/WI' of e{('('tors si,!;llill,!; such petiti(/Ils thl! added fee 01' fifty ('ents as 
pn's('l'illl'd ill :<s. 98.211 and 28.2'1(18), I". S., for the aflixing of the official seal 
of' sllch :;upervhml'. cEmphasi:; supplied.) 
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In the lengthy discussion which prcced(1d the above-quoted conclublon in AGO 072-221. I 
also noted: 

It is the settled law in this state that public officers have no claim to 
compensation for st!rvices rendered I:xcept when and to the extent provided by 
law, and such law shall be strictly construed. The right to collect any fee is 
dependent upon statutory authority. Pridgeon v. Folsom, Fla. 1 D.C.A. 19G5, 181 
Bo.2d 222; Gavagun v. Murshall, FIn. 1948, 33 So.Zd 862. See also AGO 053-188. 
Oct. G. 1953. Biennial Report of the Attorney Genem!. 1953-195<1. pp. 255-257 
and AGO OG7-44. 

In AGO 072-314 tIl(> !:lame question was posed uguin, and there I reaffirmed the 
conclusions reached in AGO 072-221. My research il1dicateH that there has been no 
substantive chang(! in the constitutional and statutory authorities relied upon in AGO 
072·221. Accordingly, I again l'eaffirm the conclusions reat'hed therein. 

076-]26-June 2, 1976 

ADMINISTRATIVE PROCEDURE ACT 

APPLICABILITY TO OEPAHTMENT OF HEALTH AXD 
REHABILITATIVE SERVICES' PERSONNEL POLICIES; 

EFFECT OF WAIVERS IN CH. 75-'18, LAWS OF FLORIDA 

To: Elaine GO/·do/!. Clwirp('rson. H(}Il~c CommitteI.' tlll Hl'ulth and Rrhabilitatit·(! 
Sert'ic('s 

Prepared by: Staff 

QUESTIONS: 

1. Does Ch. 120, F. S., apply to the development of "personnel policies" 
of the Department of Health and Rehabilitative Services? 

2. Do the "waivers" provided under s. 11 of Ch. 75·48, Laws of Florida, 
exempt the department from the procedUres required under Chs. 120 and 
110, F. S.? 

3. Do the personnel poli~ies relating to adversely affected employees 
developed by the department comply with the provisions of s. 110.061, 
F. S.? 

SUMMARY: 

The Department of Health and Rehabilitative Services is not exempt 
from the l'ulemaldng requirements of Ch. 12.0, F. S., the Administrative 
Procedure Act; however, it does not appear that the department has the 
statutory authority to promulgate general pel'sonnel rules. Section 11(3), 
Ch. 75-48, Laws of Florida, grants a limited exemption from the 
Department of Administration oversight, but only for personnel rules 
dealing with the classification of authorized positions, and only for the 
fiscal year 1975·1976. Therefore, the question of whether or not the 
department has the authority to adopt personnel rules in this area of 
classification of positions is practically moot, since the notice 
requirements of s. 120.54 cannot be met in the time remaining in fiscal 
year 1975·1976 ill order to adopt valid rules. There is no express 01' 
implied exemption from Ch. 120 in Ch. 75·48. The department is governed 
by the personnel t'uIes set out in Ch. 2.2.A, F.A.C., with regard to the 
provisions of's. 110.061, F. S. 
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AS TO QUESTION 1: 

The Department of Health and Rehabilitative Services is an "agency" within the 
meaning of the Administrative Procedure Act (Ch. 120. F. S.). Section 120.52(I)(b); AGO's 
075·6 and 076·50. For this reason. the provisions of the Administrative Procedure Act do 
apply to the department, and the rulemaking procedures established in s. 120.54 must be 
followed by the department in order to adopt valid atlministrative rules. However. no 
agency has inherent rulemaking authority (s. 120.54[13]); to the extent that an agency·is 
authorized by law to adoJ.lt administrative rules. the substance and the purpose of those 
administrative rules is hmited by the legislative grant of rulemaking authority. See 
ReneralZv, AGO 075·94 and cases cited therein, especially: St. Regis Paper Co. v. State of 
Florida, 'Florida Ail' and Water Pollution Control Commission, 237 So.2d 797 (1 D.C.A. 
Fla .• 1970); City of Cape Coral v. G.A.C. Utilities, Inc., 281 So.2d 493 (Fla. 1973); State ex 
rel. Greenberg v. Florida State Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), 
eert. dismissed, 300 So.2d 900 (Fla. 1974). 

A "rule" is defined in s. 120.52(14), F. S .• to mean "each agency statement of general 
applicability that implements, interprets, or prescribes law or policy or describes the 
organization, procedut'e, or practice requirements of an agency." Expressly removed 
from the definition of "rule" are internal management memoranda which do not affect 
either the private interests of any person or any plan or procedure important to the 
public. Section 120.52(14)(a). 

It should be noted that I have previously indicated that L & H Bulletins issued by the 
Department of Insurance are rules as defined in the Administrative Procedure Act and 
as such must be adopted pursuant to the prescribed statutory procedures of the act in 
order to be effective. Attorney General Opinion 075·12. If the personnel policies to which 
vou refer interpret and implement the practices of the department regarding promotion, 
evaluation of employees, suspension, termination, layoff, and related matters, and if such 
policies im;Jlement personnel laws, they would appear to come within the definition of 
"rule" in the Administrath~e Procedure Act, as did the L & H Bulletins promulgated by 
the Department of Insurance. 

However, it does not appeal' that the department has any general authority to adopt 
administrative rules with regard to personnel matters, except for the limited grant of 
rulemaking authority which is contained in s. 11(3) of Ch. 75·48, Laws of Florida. Section 
20.05(5), F. S., grants authority to the head of the department to promulgate rules: 

pursuant and limited to the powers, duties. and functions transferred herein 
and ... pursuant and limited to the powers, duties, and functions enacted 
hereby. 

Section 2, eh. 75·48, describes the rlUrposes of the department and delineates the powers 
of the secretary, the head of the department. Nowliere do I find a grant of legislative 
authority to adopt rules regarding personnel matters. 

The Division of Administrative Hearings has initially determined that this type of 
material is a rule (Stevens v. Department of Health and Rehabilitative Services and 
Department of Administration, Case No. 75·2024R. Order dated April 26, 1976). Since the 
matter is currentl)' being appealed, I will follow my long·standing policy and not 
comment anv further on matters under litigation. However, I will say that the 
department is clearly subject to the rulemaking requirements of Ch. 120, F. S., to the 
extent that is authorized by the Legislature to enact rules; without the legislative 
authority to enact rules dealing with personnel policies, the department cannot do so. 

AS TO qUESTION 2: 

Section 11. Ch. 75·48, Laws of Florida, requires the Department of Health and 
Rehabilitative Services to accomplish the departmentall'eorganization mandated by Ch. 
75·48 within existing resources and appropriations and to effectuate the required internal 
reorganization prior to July 1, 1976. In addition, and notwithstanding the provisions of 
s. 216.351, F. SOl the department may transfer appropriated funds wiU,in the department 
to more effectively administer authorized and approved programs. Section 216.351 
specifies that subsequently enacted laws which are inconsistent with Ch. 216, F. S .• 
dealing with planning and budgeting by the Department of Administration shall 
supersede the provisions of eh. 216 "only to the extent that they do so by express 
reference to this section." Therefore, by specifically referring to s, 216.351, Ch. 75·48 has 
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pl'ovided fOI' an exemption from eh. 216 which would otlwl'wise prest'ribe the planning 
and budgeting l't'quiremenls fot' the DeplU't!l1t'nt. of Ilealth and Rehabilitative Sel'vicl!!; 
as determined llnd administt'l't'd by the Deportment of Administration. 

Further. R. 11(31, eh. 75·48. LmVH of Florida, Hperifit,s that the department is authorized 
for fiscal year 1H75·1976 to "add, dl'let~" classify. reclassify. and tl'nnsft'r authorized 
po~itions within tilt' d£'pnrtn1t'nt and to eHtublish nt'W cInssifit<ltions of positions," The 
pUl'pOlle of this uuthority is to "administer mOl'e effectively its uuthorized and approved 
progmml-l," Thh; authority for pel'somlt'l action h; gmntt'd to lhe dtlparlm(mt 
notwithstanding' the p!'ovj:,;ions of s. 216.:351, F. S., l'efel'l'L'd to abovt'. and 
notwithstanding the provisions of H. 110.022. F. S .• which l'l'lute to the powers and duties 
of t\w Dl'pal'tl1Wllt of Administl'atjon in Pl'l'S()l1l1el mattlOl'~. 

IIowevt'I" the t'xemptiol1 from s. 110.022. F. S .• is limited by the statuW to that portion 
of s. 110.022 whit'll deals with the classifieatiol1 of positiolls. since tIll' IwctiOll of the 
stntu\t' in question is a grant of aUlhorit:.· to "add, delete, dnssif ..... l'eeiu5sifv. Hud transt'!.'\' 
lIuthoJ'ized pO!';itions within tlll' dl'partment." in spite (If the n't'pal'tnwnt of 
Adminifltmtioll ovel'sig-ht provided for in ss. 110.022 and 216.:351. F. S. Sl'clioll llea). Ch. 
75.c\8. Laws of Florida, hus ~ivt'n tlw Dt'pal'tment of Health and Rt!hnbilitative 8(>1'vic('s 
authority in Ont' Jimitl'd area dealing with the dnssificntion of' positions, whit'h i:.: tI 
pel'sonnel matter normall.\' handled by the Divi!';ion of Pel'ROllllel of the Department of 
Admini~tl'ation pl\l'~uant to s. 11(1.022. I not(' ul!;o that this limitl'd waiv(!l' of oVt'rsight 
hy the D('partml'llt of Administration C<'llsell at the end of liBral year 1975·1976. To thl' 
extent thnt the waiv('l' of Ill>. 11(l.O22 and 21£1.a51 l'estl'ictionH iH a g'l'llllt of authority to 
the DepHI·tment of Health at1<l Rehabilitative Service:.:, and ill the abtlence of u wniv('l' of 
tlw ruJemaking rt'l)uin'ltwl1ts l-it't out in eh. 120, F. S., tl\(' department may hI' ('onsidert'd 
to have received n limitN\ autl!ol'ity to adopt rules rl'gal'ding l'lassiflcation of position 
per~olll1el polit'ies for Olle year. However, the qlte~ti()n would sel'm to he moot, ali tltl'!'e 
ii:i not enough time left in the fiscal y(mr 1975·1976 to comply with the notil'p and 
l'ulemaking requin'ments contained in s. 120.5·1. F. S. In any \!v('nt. tIll' authority 
granted by s. l1(al. ('h. 75·48, Lnw~ of Florida, is definitely limitNi by that section to 
matters l't:"gal'din~ tIlt' t'iassification of authorizl'd position:>. 

AS TO ql'ESTIO;"; 3: 

S('ctiol1 ilO.061. F. S .. requin's that the Department of Administration (,stnblish 1'ulel-l 
and pl'ocedul'(~::; fol' the sltspen~i()n, l'Nlul'tion ill pay, transfer. layoff, !It'motion. and 
dlsmiflsul of employees in the CUl'epl' St'l'vice System. Sim'l' tIll' Dl'partment of lIt'tllth 
and Rehnbilitatiw $l'l'vices is exempt only from the rule;; eRhlbli;;lwd by till' l)t'partment 
of Admini;;tl'ation dealing with tht> classification of authorized p')sitionH, tilt' I)ppal'tnwnt 
of Health and Rt'habilitatiw Sel'viet·S cOl1tinUl!S to be governed by the other provision:; 
of s. IHl.022, F. S., and by the provisions of s. 110.061 with regard \0 pm's0l1lwl matte1':l. 
An\' "policies" which tilt' dt'pal'tment USt':; must conform to till' I'ule::; of the Division of 
Pel:sonnpJ. Dl'partmpl1t of Administration, Ch. 22A. Florida Administl'ativl! Code. 

076·127-.Juno 3. 1976 

PUBLIC EMPLOYEES 

TRAVEL AUTHORIZATIO~ REQl$ST FOR;\1 rSE REqVIRED OF 
STATE AGENCmS-FOR:YI NOT REQl7IRED FOR LOCAL 

GOVERNME~;TS-APPROVAL OF TRAVEL I<;X POST FACTO 

To: El'Ill'st Ellison, Auditor Gl'IH'ral, Tallahassee 

Prepared by: ;llartill 8 . . £i'riedman, Assistant Attol'lll'Y Gelleral 

QUESTIONS: 

1. Must all public agencies utilize thl1 uniform travel authol'ization 
request fOl'm prescribed by s, 112.061(12)(a), F. S., and promUlgated by the 
Department of Bunking find Finance? 

233 



076·127 ANNllAI~ rU<iPORTOF THI~ AT';l'QRNEY GENEl1AL 

2. Are those public agencies, if any, which are not required to ntilize 
the uniform request form required to utilize some form of request 
document of a suitable and possibly similar format, 01' may the requisite 
approval be granted orally? 

3. In nil instances of official travel funded by a public agency and 
governed by the provisions of s. 112.061, F. S., must the traveler obtain 
approval for said travel from the head of said public agency pl101' to the 
actual performance of said travel? 

4. In the event that prior approval Is reqUired, und if travel is 
performed without prior approval, may the public agency involved 
reimburse the travelel' when, subsequent to the pcrformance of the 
t1'l1vel, the agency reviews and approves the performance of said tt-avel? 

SUMMARY: 

Only state agencies are l'equil'ed to use the uniform travel 
authorization request form prescribed by s. 112.06H12)(a), F. S" and 
promulgated by the Depal'tntent of Banking und Finance, Local 
governments are not required to utilize any travel authorization request 
form. Howevel', when a local gover'r,ment promulgates a travel 
authorization request form, its use is subject to the termp. ~md conditions 
of the promulgating agency. Under those circumstances when a travel 
authorization request form is required prior to travel, the agency head 
has the authority to ratify or validate travel per"ormed without priol' 
approval. 

AS TO QUESTION 1: 

Your fil'st questioll is answered in the negative. 
Prior to its amendment in 1974. s. 112.061(1.2), F. S., provided that the Department of 

Bunking und Finance would furnish travel vouehet·s to be used by l111 state officers, 
mnplove(!s. und authorized (Jersons when submitting travel expense statements to the 
Comptroller for approval ana payment. By eh. 7·1-365, Laws of Floridu, the Legislature, 
among other things, added the requiremen.t that a uniform travel uuthorization forlll 
shall bl) used bv nIl state officers, emp)oYE.>es, and authorized persons when requesting 
nppl'ovu] for the performance of travel. This subsection bv its terms operates Oll "state 
ofhcors and ('mployees und authorized p(ll'sons," and by'the express mention of such 
porsons it is deomed to have excluded from its operation all other ngencies, as defined by 
s. 112.061l2)\u), F. S., and officers and employees of such other agencies of local 
government. Dobbs v. Sen Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen Lakes Estates, 
Inc. v. Snyder, 304 80.2d 433 Wla. 19N). 

AS TO qUESTION 2: 

l'her~' is no geneml statutory provision requiring local goverllments to utilize any 
spt'rifle fOl'nl 01' documE.'llt with regard to accoullting for the tl'uVl~1 expenditures of its 
officers and employees. Section 112.061{10Ha), F. S .. does provide. however, that the 
Department of Banking and Finallce shall promulgate sucn rules and regulations and 
pn'sct'ibe such forms as may be necessary to effecttUlte the purposes of this section (s. 
112,061, F. S.). There are not presently in effect any such rules and regillations o~' llny 
such fot'ms which ure applicable to local governmental entities. 

In absence of rules and regulations of the Department of Bunking and I~inal1ce, a 
counts 01' municipality has the power to prescribe forms to bo used for nuthorization to 
incur' travel expenses. As to counties, see s. 1(1) und (g), Art. VIII, State Const.; s. 
125.01(1)(s) and (x) and (31 and Putt III, eh. 125, F. S. As to municipalities, sce s. 2, Art. 
VIII. Stute Const.; Ch. 166, F. S.; cf. AGO 074·18. Whether other units of local 
government, such as special districts. have the authority to prescribe ntles, l'egulntions, 
and fOl'ms to be used for authorization to incur travel expenses, it is lleCeSSnl'Y to 
examine the special legislation creating und conU'olling such district 011 an individual 
basis. 

Thel'efol'c, the Depnrtment of Banking and Finance is authodzed to prescribe uniform 
practices Rnd pl'ocedm'es which might be used as guidelirtes fot' units of local government. 
Absent rules and l'egulaLiol1s of both the Depnrtment of Banking and Finance and the 
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local government, there is 110 requirement that local governments use travel 
authorization forms. This opinion should not be construed as I1egating any requirement 
for vouchers when seeking reimbursement for the performance of travel. As my 
predecessor stated in AGO 068·12: 

Vouchers for payment of public funds, whethel' state, district or county, 
submitt9d or to be submitted to the paying agency should contain sufficieilt 
infOl'matiOI1 for the paying agency. 01' its pl'eauditors or officials and the 
postauditol' to determine whether the requested paym(mt is authorized by 
law .... 

AS TO QUESTIO~ 3: 

As discuss(>d above. absent rules und re!-"1.11utions of the Dep,Ultment of Banking und 
Finance. there is no requirement that locnl governments utllize travel authorization 
forms. And wht·n such forms are used they are subject to the terms and conditions of the 
promulgnting ugency. 

AS TO QUr~STION ,1: 

SectiOll 112.061. F. S .• does not specifically provide for rutification of trav!.'l when an 
authorization request form prior to trawl is required. However. it is genel'ully 
recogniZed that a public body may ratify or validate a greviously unnuthol'ized net if such 
public body could huve originally authorized th(> act. Se£' {[('Ilerally. 20 ('.J.S. COllnticw S8. 
90 and 194; 81 C.J.S. States s. 123; 72 Am. JUl'. States >lS. 68 and 74; 16A C.J.S. Canst. 
LaIC 8S. 422 and '128; 15 Mc(~uilJin .11ullil'ipal Corpo/'{/tiafls {3d ed.l s. 39.37. Therefore, as 
the agency head is empowered with the authority to approve an authorization form prior 
to travel, he hns the authority to ratify or validate such travel performed without prior 
appt·oval. . 

Your fourth question is answlll'cd in the nffirmntive. 

076·128-June 3, 1976 

PAROLE AND PROBATION COMMISSION 

ALLEGATION OF PAROLE VIOLATION-USE OJ? INFORMATION AT 
FINAL PAROLE REVOCATION HEARING WHEN PROBABLE CAUSE 

NOT FOUND AT PRELIMINARY HEARING 

To: Ray E. HOlcard. Chairman, Florida Parole and Probatiotl Commissio!l. Tallahassee 

Prepared by: Staff 

QUESTION: 

Does a findin~ orno probable cause at the preliminary hearing as to an 
alleged violatIon of a condition of parole prohibit subsequent 
consideration of that violation at the final parole revocation hearing? 

SUMMARY: 

A finding by the hearing officer that no probable cause exists at a 
parolee's 'Jreliminary revocation hearing does not "1recludc the 
commission from consideration of those charges at the final parole 
l'evocation hearing, assuming the minimum due process requirements set 
forth in Morrissey v. Brewer are satisfied. 

The "preliminary hearing" in parole revocation pl'oceedin~s mandated by Morrissey v. 
Brewer. <108 U.S. 471 (1972), is to determine the existence of probable cause or reason to 
believe the arrested parolee has committed acts that would constitute a violation of his 
parole. 
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While this prdiminnrv pal'olt' l'E.'vot'ation hearing nh;o Htll'Vl'S tilt' purpose of gatlwring' 
<lnd pr(!stH'ving live tosti'mony, since final l'evQcationlwlIrillfs !Ire fl'eqlll'lltly held nt Home 
distanCE' from tlw plnco where tIl(> violations occul'l't'd. anc the Plll'Oit't' mav appear and 
pre~ent evitim1t'e on his own 11('half, the IWHring offict'r il:l not required to'mah formal 
finding'S of fact and conclusions of law but i;; l't'quit't'd only to statl' thl' r('(IHO!1S and 
l'videncp relit'd upon in detl'l'mining whetlll'l' probable ('[lust' l'xists to holt! the pal'oko 
for a final dt'C:ision of tht! commisl:lion on reVClt'ation, 

As you nrc awarE'. Morrisscy v. BI'(lwol', SlipI'll, abo mandatt's thut prior to a finnl 
dl'rision of rcvocation lhe pa1'Ol('(1 bt' nffordl'd the opportunity for a "lwal'ing" if dm;iJ·l!d. 

ThiH "revocation lll'aring" is more than n dl'tel'minntioll of [ll'Obable CHURt" bC'ing n finn! 
evaluation of contosted I'('levant J'act~ pluH consideration of whotlwl' the facts WUl'!'nnl 
t)arole rt'vocation. Again the parolet' has tlw opportunity to bl> heul'd to PI'!lSPllt t'vidtlllre 
that he did not violate thl' conditiolls of paJ'olt> Hn(\/nr evidl'llCt' ill mitigation suggl'stinl~ 
tIll' violation docs not Wal'rant revocation. 

While tIl(> minimum requirt>ml'nts of due pl'OCt'S,1 n>quil'l! tlIP pal'ok>t, be given wl'itten 
notit'l' of th(' claimed parole violations, tlw finnl J'evot'ation henl'lI1g is not equatablt, with 
II t'l'iminal Pl'osl't'utioll in any HelHW, and l'vidl'IlN', itll'luding matt'rinl whi(:h would not 
be admissil::ill' in an ndvcr:;al'Y criminal tdal, may be (·oll:oidt'red. 

It is clear that the two·step procedure iH first to dl'\('rminl' wlH'tlwl' a paro!t'e should 
lw held for a determination of wlll'tlwr he violuted tl1l' conditions of hb parol(·. Then at 
tIl(> s(!c(ll1d 01' final l'evot'ation hearing, if desil'l'd by tIll' parolt'l'. contested fact::l be 
rl'i:mlved and a det'itlion be reached whethl'l' tI\(' violation Ol' violations did occur and 
wlwtlwl' I'l'VOcatioll is warrant.pd. 

Thus. whilt, the t'ommission. 01' commil:lsionel' it'the flIud heuring Ill' held hefol'e only 
OIW nlPmbe1', is I'l'C(uil't'd to l'llt('I' a wl'itten Htatt'lllt'nt as to tIl\! t'vidl'nce rplit.d on und 
rl'Hsons for revoking PU1'o)(" ('vlCit'llCt! may be talwn on all dniml'd violations ::let forth in 
tilt' w1'ittl'l1 notiel', lind II finding of no probable l'aU~l' at tIll' [lrl'liminuI'Y lwal'ing will n()t 
limit the t!vidl'ncl' to Ill' pl't!spntl'd at til(' linal l'l'VOl'lltion hearing. 

076·129-June 4, HJ71i 

TAXATION 

HARDSHIP r;XE:VIPTIO~ BASED (';\ I~CO::vm. WEALTH, AXD 
HELATIVE TAX BGRDE~ ~OT COYSTITCTIO:\ALLY ACTHORIl::ED 

7'0: GIIY SpiC'ola, Smu/CI/'. :1:1nd District. Tallahassee 

Prepared by: 1,(/I'/:\·I,('I:V, Assis/ant 1\1t(J1'Il(~\, (l!'IZ!'ml. (Jnd IJol'ici K. .Hillel'. i.e'Naillllel'll 

QUESTION: 

Is thcrt' any constitutional prohibition agaillst legislation creating a 
hardship exemption from ad valol't'm taxation based on income, wealth, 
and relnth'c property tax burden? 

SUMMARY: 

Until judicially determined othcrwise, legislation creating a hardship 
exemption from ad valorem taxation, based on income. wealth, and 
-re!gtjv(' property tax burden, would be invalid in violation of ss. 3 and 4, 
Art. VII, and ss, 2 and 9, Art. I, State Const. 

Until judicially detl!l'mim,d otht'l'wis(' b\' the COUl't~. it is the opinion of this office that 
such legislation would be bat'l'ed by the' provisions of the Florida Constitution, more 
Hpl\cif1call~' S~, 3 nnd ·1, Art. VII, and quit(' likely ss, 2 llnd 9, Art. 1. 

TIll' C{U('stiOll posed l'('CIuil'('H a balancing of the Ll'gislatul'e's POWOl' to dcfine and the 
limitations, expl'e~~ and illlplit'd. found in the Florida Constitution. 

It is wt'll sl'ttll'd that tIll' Florida ('om;titutiol1 is.; limitnt:on of power lind not a grant 
of pow Ct'. State ex 1"1'/. ~Ioodil' v. Bryan, 39 So. 92tlj Savage v. Bd. of Public Instruction 
of Hillsborough COllnty, 13:l So. a·11; Gaulden v. Kirk, 47 So.2d 567. Fnder this cOllcept, 
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tlw t('st of Htlltt> legisllltiw PUWl'l' is ('Ol1fltitutiolluJ I't';;tl'ictiollj the Legi!'lutul'c may Jo 
what tIlt' stutt' or(.(uni(' law dcws not forbid, so long as it t\oefl not infringe upon II power 
gl'H11ted to tlw fedt'ral g'ovprnnwnt. ::)tutt~ t'.\' n'!. CunninghuUl v. Davis, l6i) So, 289. ,·t'li. 
del!. 166 So. 57·1; Citv of .JnckHOlwilll' v. Bowden. 6,1 So. 769; Neisel v. Morlln. 85 So. 3'16j 
St(ltc (·x ,.£'1. :\1oodi(' ·v. Bryan, IHC/l"(1. Buell restrictions need ItOt be eXIlI'osROd hut mtIY lw 
implil'd, and ~mch l'('titrktio118 tH'C just \\::l much a ~HH't of tltt! orgunic law till the CXpl'css£'d 
t'estricti<'l1S. ~tlltl' ('X rei, NUVl'PIl v. Greet', 102 fio, 7:39. It is, of COUI'se, the duty of the 
courts, if the ::;Hml' ('an bt' done c()usistcmt with til!' protl'{,tion of coustitutiemall'l/thts. to 
l'e;;olvl' all doubts ns to the t'ollstituti()nalit~·, SUstaining it, if it CflU Ill' done tn; u whol!~. 
01' if that ('<Innot b(~ cloUt·, thell ::;ushtilling it ill pal't. Hlate I'.r 1'('1. :,;Iomlie v. BI'van. ,~ltprcz. 

'1'lw Lt'gi:,;jatur("s [JOWl'!' to delhw 01' clasHU:v hns \)('('n cop.sidpl'llCl by lh(; COUl'ts on 
UUl1lC,lI'OUS ()(,t'usiout!, In Ammt'l'mUll v. :Vlarklmm, 2~2 SQ.2d ,12:). the Floridu HUpl'l'me 
Court llplll'hi a Htatut(' which Itrnnted homp;ltl'ud exemptions to t'oopel'ativt! and 
t'Cll1dOmhliulll apartments prio!' to till' t·fl'pt'tiw date of tlw new constitution. which 
(·xpl'l'ssly nuthnl'izl'd sanw. '1'lw ~()UI't'H t't'lIs(ming was t!)(pJ'e~!:\ed l\t p, 426 m; follow;;: 

7'l1!' fhm!l'rs of till' Fla.Collht. of 1885 hnd 110 ('ollcept of' til(' condominium 
ownership (11' !)l'opl'rty TIH' Le'{!i.~l(ltllr(' IIwcii(irc/ the frozen common law 
concept of 1'('Cl prop!'rty tlU'//("~~}!lJI and. in 19G3. QlltH't(~d a Condominium Art 
defining u coudommium pal'('d It::; "a Heparntl' pm'rel of 1'(>(11 {ll'e)p(>rt\', tIlt' 
ownen.;hip of whit'll may bl' in rep ;:;intpk·, 01' uny other l':ltntt' in l't'a) pl'()llerty 
l'el'ol,l'J1izl·d b~' Jaw." S(·t' Fla$ttlt., s, 71 Ul.JH). 1.'.S.A. MoJ'(!()Vt'I'. thl' 1,pgislaturl' 
had l'ecognizt'd tlw owners of t'lmdominium parcels lInd roo}wrativl' apartnwnts 
as fl'!!(,llOldel't<. Fln.Stnt,. s. H7.021171, F's.A, 

This le/iislative appl'o .... "l of indi .... idual oWtll'l'ship of units in a multipk·· 
dWt'lling structul'l' bears (l "I'''~()Il<lbl!' 1'('leltiul/ship !(I the fllllJlIIIWS o{ Art. X, s. 
7. Pla.('ollst.188,'j. Cll, (i7·:~:m is {! t'(llid It'{!ls!<llit'l' de/jnitwl! ot "r('CI/ Jll'lJj)el't,v" 
and "dwell in It house," Wi U:lt·d in tIll' Constitution. sO Us 1(1 l!xtt'lld homestead 
tax exemptioll benefit:! tC> oWlll'rs of ('olldominium and coo[ll'l'ati\'(' uptll'tmentf! 
begilll1it1~ J anu:u'~' 1. 19(19. (Empha:;is 1:iuppIiNI.) 

In Jasper \" :\It'use :VIanol', Iut'., 208 80.2<1 H~1. tlll> SU(ll't.'nll' Court t'ollsidel'(1d II stutute 
ddinillg the word "charitable" as utwd in tilt! Florida Constitutioll lHHl5, 8. 1. Art. IX. In 
It ,l·a decision the statute W~8 uplll'hi. The st<ltutl', 8. 19',!'\16111I, F. N, 19H5, pl'{widl'd ad 
valorem tax exemptions for bona fide h()Illl'>t for tlw n~l·d mel·tin~ tIlt' l'l'it{;'ria found in 
the shltute. The court statl\d at p. 8::15: 

The statute thuB constmed dl'arly t'Otlstitutt'S (l lr!~I.~/lltit'l' tiNinition or 
"charitable" to illl'Jude operrtion of a hom{' Ul1<i('l' :11l' st~ltl'd conditiou;; fm' 
perSOIl!; who are chl'ollolol."il'ally a~{('d without l'('g'ard to dl'pt'lldent'e Ol' 
indepl'ncit·tlCe othel'wisl', Thill, //'(' nmr CU/l('lilcie, IS Idthm tht' icwis/alil'I' 
PJ'f';'ClIf<llil'l!. (Emphasis supplied.) 

It statl'ci tIll' te::;t to lw appEt!d as follow:; at p. 825: 

The t('st for lt1t.lUSUring' such Ipl-!h,!atiOl\ ugainst the c!lllstitutionull'l'1:itmints 
must he that of rrosc)lwb/e I'ClcltWllllhip bl·tlet.'('I! tht' 1I[lc(,l/imlly dl's('/'ib('d 
cX('mptillll (Illd (II!l' o{ th(~ purpose'll ,e/IICIt the ('()II,~titlltwn 1'C'quirl's ttl be' IINTCd . 
. . • (Bmphasis supplied,) 

Thus the statute WUH upheld. the 0Rsem'(' of the holding being- that tilX ('xl'tllptioll fo)' u 
nonprofit {'Cll'pol'atioll opemtiuf( It bona fide honw flll' the aged wm; tax ('x(!mptioll for u 
chal'itable PlU'P0[i(' within tIll' constitutional pm\'iew 

TIlt' most l'tH.'ent l·t\se d('alil1/t with the legi~lati\'e pOWl'i' to dt'fhll' is thl' case ofWillinms 
v .• Jones. :326 So,2d W5. In that cnse the court uphl'ld :\ !e·gisIutive dl'fil1itioll of real 
prClpl'rty to includl' private leaseholds ~n p1lblidy owned land. holding that thll 
Legis\atUl'e dt.'al'Iy had tht! POWt'l' to d\lsSlfy property liO thttt {til property devott'd to 
pl'ivate Us(! is tn·atl·d 011 a pal'ity tlud ill stich tt manner that there is nil equitable 
distrihution of tax but'den \lud Ilointill~ out that th!.' courts for many yt'.u·:; hud l'(!cogl1izi!d 
a valid \(".\8e a., Ull intt'l'(!st in rcal property. 

The e1{emption Pl'OViliiollS of s. a. Alt, VII. Stall' COhSt.. include 110 (~:<pl'ess authority 
fill' .wv hardship eXl'mption of tIlt' type pl'O[losed. ~ubsertion lal of this section authorizf>s 
£'lWllllit!o!1 (If "[Il!lIdi porticms of pl'oper~y as at'l' ll!wtl pl'etlominamly fOI' educ!ttional. 



literary, scientific, religious, or charitable purposes." All statutes providing for tax 
exemptions, other than those relating to property owned by public bodies and personal 
or homestead property. must come within the ambit of this constitutional provision. 
Holbein v. Hall, 189 So.2d 797. If the Legislature has the power either to expand the list 
of permiss: ,e purposes for exemption or to define these purposes by appropriate 
legislation, 1.[le proposed exemptiun will be valid. These two possibilities will be discussed 
itl turn. 

Florida courts have applied the maxim of construction expressio unius est exclusio 
alterius to limit the power of the Legislature to alter the tax provisions in the 
Constitution. In Palethorpe v. Thomson. 171 So.2d 526, the court held unconstitutional a 
statute exempting house trailers used for housing, reasoning that the Legislature could 
not exempt any class of real or personal property which the Constitution itself made no 
provision for exempting. In Franks v. Davis, 145 So.2d 228, the maxim was applied to 
strike a statute granting special tax treatment to stock in trade. Cf, Interlachen Lakes 
Estates, Inc. v. Snyder, 304 So.2d 433. in which a list of exceptions to the "just valuation" 
requirement was held to preclude additional exceptions, and Sparkman v. State ex tel. 
Scott. 58 So.2d 431, striking a statute prescribing conditions for the homestead exemption 
beyond those specified in the Constitution. A majority of American jurisdictions having 
considered the issue recognize express or implied constitutional limitations on the 
legislative power to exempt. See Almot., 61 A.L.R.2d 1038 (1958). C{. In re Advisory 
Opinion of the Governor Civil Rights, 306 So.2d 520, 523, in which legislation reinstating 
the civil rights of convicted felons was held barred by the constitutional power of the 
Governor to restore civil rights in s. 8(a), Art. IV, State Const. Thus it is unlikely that 
the Legislature can expand the number of permissible purposes for exemption. 

It follows, then, that the proposed hardship exemption must be justified under one of 
the categories in which exemptions are already permitted Ullder s. 3(a), Art. VII, State 
Con st. Specifically, the measure must qualify as exempting property predominantly used 
for a "charitable purpose" within the meaning of th, Sonstitution. Here conil.icting 
principles operate. The courts have always construed the constitutional exemption 
provisions strictly against the taxpayer. See Palethorpe v. Thomson, supra; State ex ret. 
Miller v. Doss, 2 So.2d 303. Nevertheless, the courts have also presumed legislative acts 
to be constitutional. Faircloth v. Mr. Boston Distiller Corp., 245 So.2d 240. 

In Presbyterian Homes v. Wood, 297 So.2d 556, the Supreme Court struck a statute 
which granted an exemption to homes for the aged, which exemption was conditioned 
upon the homes' use of an income test for admissions. That condition, the court stated, 
is too narrow to conform to the constitutional provision requiring no more than a 
predomlnd11tly charitable use. Thus it appears that the Legislature is bound to an extent 
by the ordinary definition of "charitable purpose" and cannot require an exempted party 
to be super-charitable or to meet irrelevant criteria. Words of the Constitution are 
interpreted in their most usual and obvious meaning. unless the text suggests that they 
may have heen used in a technical sense. City of Jacksonville v. Continental Can Co., 151 
So. 488; Gauldtin v. Kirk, supra, at p. 574. 

Reading Jasper and Presbyterian Homes together, it can be said that the Legislature 
cannot restrict the ordinary definition of "charitable" nor expand it beyond what is 
reasonably related to the ordinary definition of the word. My reading of the authorities 
suggests that there is not a sufficient nexus between the ordinary definition and the 
proposed exemption measure to support the exemption. 

One major difficulty is that the right to any charitable exemption turns on the use of 
the property as well as its ownership. State ex ret. lVIiller v. Doss, 2 So.2d 303; AGO 071-
247. The proposed exemption appears to focus exclusively upon the attributes and 
financial status of the owner rather than the use to which the property is put. 

Most compelling, however, is the fact that "charitable purpose" does not seem to 
embrace most uses of property owned by private persons. One widely accepted deiinition 
of "charity" is as follows: 

••• tl gift. to be applied consistently with existing laws, for the benefit of an 
indefinite number of persons. by bringing their hearts under the influence of 
education 01' religion, by relieving their bodies from disease, suffering, or 
constraint, by assisting them to establish themselves for life, or by erecting or 
maintaining public building~ or works, 01' otherwise lessening the burdens of 
government. l15 Am. Jur.2d Charities s. 3, p. 81 
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Florida accepted this definition in Porter v. Baynard, 28 So.2d 890, in which the court 
sought to distinguish charitable from private trusts for purposes of the Rule against 
Perpetuities. While recognizing that the definition of "charitable" may change over time, 
the court held the essence of the term was a benefit to the general public or an indefinite 
number of persons, as opposed to specified individuals. Porter, supra, at 894·895. Also see 
Miami Battlecreek v. Lummus, 192 So. 211. 

Florida courts have also recognized that ventures undertaken for individual profit 
generally cannot be classed as charitable. See Simpson v. Jones Business College, 118 
So.2d 779, Orange County v. Orlando Osteopathic Hospital, 66 So.2d 285, both cited with 
approval in Presbyterian Homes v. Wood, supra, at 558. 

Accordingly, it would be my view that a legislative enactment establishing a tax 
exemption based on income, wealth, Llod property tax burden would not be permissible 
under s. 3, Art. VII, supra. 

By the samt' ·,tionale and reasoning, s. 4, Art. VII, State Const., would also be violated. 
Said provision requires that all property be assessed at just value unless immune or 
exempted by law from taxation. Thus, if not validly immune or exempted, all property 
must be taxed at its just value, with the exception of those classes of property specifically 
mentioned in s. 4, Art. VII. The legislation embraced in your request contemplates 
classifying property on the basis of hardship which is in turn based on wealth, income, 
and propel'ty tax burden. Such property would then be exempted in whole or in part, or 
perhaps by some stated percentage of just value. Since s. 4, Art. VII, State Const., 
expressly limits the classes of property which can be classified and taxed by a different 
standard than just value, such as a percentage of just value, any legislation which 
classified property and purported to tax it on such a different standard or percentage of 
just value would violate thIS provision and the prohibitions found therein. 

Even if there is authority to create a hardship exemption under s. 3, Art. VII, State 
Const., any such exemption may still be \~hallenged as arbitrary or discriminatory. 
Restrictions on the legislative power to classif¥ are found in the Equal Protection Clause 
of the 14th Amendment to the United States Constitution, ar.d in the equality before law 
and due process provisions of the Florida Constitution. See ss. 2 and 9, Art. I, State Const. 
The legislation proposed would classify property according to the .financial status of the 
owner. 

The courts have been willillg' to uphold state tax classincations under the 14th 
Amendment as long as they are r(·'l.sonuble and not arbitrary. See. e.g., Allied Stores of 
Ohio v. Bowers, 358 U.S. 522; Kahn v. Shevin, 273 So.2d 72, offd, 416 U.S. 351. The Kahn 
case involved a Florida tax provision exempting the property of widows up to $500; 
although the classification there was based on sex, the case contains helpful authority for 
tax classi.fications based on financial status. The Florida court pointed out that "the object 
of the legislation here in question is 'to reduce to a limited extent the tax burden on 
widows who own property to the value of $500 and ... thereby to reduce the disparity 
between the economic ... capabilities of a man and a woman.' " Kahn, supra, at 73. 
The particular provision was upheld as having a "fail' and substantial relation" to this 
objective. This language was quoted with approval by the United States Supreme Court 
in its affirmance. Kahn, supra. 

The legislation considered in Kahn had its basis in a provision of the Florida 
Constitution, specifically authorizing and requiring the exemptIon. Se'~tion 3(b), Art. VII, 
State Con st. The legislation proposed here has no such constitu.tional backing. In Just 
Valuation & Taxation League v. Simpson, 209 So.2d 229, the COllrt upheld the 
constitutionally authorized classi.fication of property as tangible or intangible and the 
favorabl,\~ t'lX treatment of the latter category. The court pointed out that classifications 
authorized in the Florida Constitution need meet only the reasLlnablenes.s requirements 
of the 14th Amendment, not those of s. 12, Art. I, State Const. 1885 (pl'es\~ntly s. 9, Art. 
I, State Canst.). Just Valuation & Taxation League v. Simpson, sttp},(t, at 230. In 
summary, the requirements of the Florida Constitution limit the power of the Legislature 
to create exemptlOns on its own initiative. . 

Returning to the proposed hardship exemption, it would be inappropriate for me to 
express a categorical or definite conclusion as to the reasonableness of its classifications, 
because I do not have before me the specific provisions proposed and because there is no 
judicial authority in this jurisdiction dealing directly with this issue. Recent cases 
suggest, however, that the classifications you are considering would be held invalid. 

In Presbyterian Homes v. Wood, supra, at 559, the court stated that "an 'income test' 
as the criterion for tax exemption of homes for the aged raises serious questions of equal 
protection." The statute considered in that case classified InstitutionG according to who 
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received tht, benefit of their charitable u('tivitie8. Unlike the propo,;ed meHSUl'e, it did not 
classify taxpayers directly according to financiul statliH to determine entitlement to an 
exemption. However, an expansive reading of that language, apparently dicta in the case, 
would support the invalidation of the proposed exemption. lt1 Interlachen Lakes Estates 
v. Sl1ydt'J" supra, it was pointed out that a statute classifying property for ud valorem 
tax ptll'poses based on the ownership thereof might well have been f()tll1d to be invalid 
Ul1dt'I' the 1885 Constitution. The court stated that the statute discriminates between 
subdividers who had sold 60 percent of their lots and those who hadn't, and between 
sellers and purchnsers of the lots. 

Here two property owners of identical property ('oule! be treated dilferently tux wise. 
bused on difIerl'nces in income und wealth. Tlw potl'ntial fol' ubusl' is readily apparent, 
and a thoughtful 01' devious individual could eliminate or reduce hi:; ad valorem property 
tax burdt'J1 simply by wOI'king less 01' eaming less income, while his identically situated 
gainfully employed and industrious neighbor would be required to ShO'llderpart of his 
neighbor's bUl'den for the finanrinl obligations of the taxing unit. This would be exactly 
opposite tilt, function of the stututes before the Supreme Court in the Williams case und, 
iI/stead of achieving an equitable distributioll of tux burden. would promote an 
inf.'quitab/e distribution of lax burden resulting in part from one person's willingness to 
work and another person's unwillingness to work. 

I concludl', therefore. that while the matter is not free from doubt, the proposed 
It'gislation would likely offend ss. 2 and 9, Art. 1. Florida's equal protection and due 
procel:lS ('onstitulional provisions. 

076-130-June 10, 1976 

JUDGES 

,JUDICIAL CANDIDATES QUALIFY BEFORE DIVISIOX OF 
ELECTIONS; ELIGIBILITY OF SPECIFIC CANDIDATE 

IS JUDICIAL QUESTION 

To: :vliller Xl'll'tOr/, Cle,.lI, Circuit Courl, Dade City 

Prepared by: Jfic,hael :11. Parrish, Assistant Attol"lley General 

QUESTION: 

Is the former municipal judge of the City of Port Richey, sitting as such 
when the municipal court was abolished subsequent to the effective date 
of amended Art. V of the State Constitution, eligible to qualify as a 
candidate fo), the ofJice of county court judge'! 

SUMMARY: 

Candidates for election to the office of county court judge qualify with 
the Division of Elections of the Department of State, not with the clerk 
of the circuit court. There is cuse law in this state to the effect that the 
Division of Elections is without authority to reject any qualification 
papers which are in propel' form. Any question as to a candidate's 
eligibility is a judicial question. ' 

You state in .rOUI' letter that your need for un answer (0 this quc:;tion al'iSell from the 
fud that ('andie!utt,~ 1'01' election to county offices file their qualification papers with your 
offit'tl. Such is the usual cuse, but under Ch. 105, F. S., it il:l provided otherwise \vith 
J'('l:lpe('t to ('andida tes fo!' judicial office. 

It is deut' fl'om s. 105.011, F. S., thut the term "judicial office" inclUdes the office of 
('ounty COllrt judge, and s. 105.0:31, F. S., pl'ovidl's, inter alia: "Candidates foJ' judicial 
ollie'c' shaH qualify with tIll! Dil'isioll of Electiolls of tlte Departmellt of State . ... Filing 
shall lw on forms provided for that purpose by the Dil'isioll of ElectiOlls." (Emphasis 
snpplied.) Spction 105.031 goes 011 to specify the manner in which candidutes fol' judicial 
ofhc(l stUll! quulify, which includes the taking of an oath of office. Such being the case, 
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the several clerks of the circuit courts have no role in the qualification of candidates for 
election to judicial office. 

It might be noted, generally, that in the case of State ex rei. Shevin v. Stone, 279 So.2d 
17 (Fla. 1972), the Supreme Court of Florida made it clear that candidates who qualify 
with the Secretary of State's office are entitled to have their qualification papers accepted 
and filed if the papers are in proper order and otherwise in compliance with statutory 
requirements, and any question as to their eligibility to hold office becomes a judicial 
question if and when.ar appropriate' challenge is made in the courts. As stated in State 
ex rel. Shevin v. Stone, supra, at p. 22: 

His [the Secretary of State's] charge under the constitution and statute does not 
extend to the substance 01' correctness or enforcement of a sworn compliance 
with the law-with "matters in pais," as it were. Once the candidate states his 
compliance, under oath, the Secretary's ministerial determination of eligibility 
(Emphasis by the court.) for the office is at end. Any challenge to the correctness 
of the candidate's statement of compliance is for appropriate judicial 
determination upon any challenge pl'operly made, as here. (Emphasis supplied.) 

See also, Davis ex rel. Taylor v. Crawford, 116 So. 41, 42 (Fla. 1928); State ex rel. Hall v. 
Hildebrand, 168 So. 531, 532 (Fla. 1936); State ex rei. Cherry v. Stone, 265 So.2d 56, 58 (1 
D.C.A. Fla., 1972). 

076·131-June 16, 1976 

PARI·MUTUEL WAGERING 

SWEEPSTAKES PROGRAM AT PARI-MUTUEL WAGERING 
ESTABLISHMENT PERMITTED 

To: John R. Culbreath, Chairman, House Committee on Regulated Industries and 
Licensing 

Prepared by: James D. Whisenand, Deputy Attorney General 

QUESTION: 

Maya pari-mutuel wagering permittee licensed by the state lawfully 
sponsor, during its operating season, a sweepstakes program as 
heretofore defined within the confines of the physical plant wherein pari
mutuel wagering is authorized by the state? 

SUMMARY: 

A sweepstakes program l'equiring selection of thoroughbl'ed racehorse 
winners by a patron at a licensed pari'mutuel establishment is not a 
lottery prohibited by eh. 849, F. S. The sweepstakes program is not 
prohibited by Ch. 550, F. S., and is subject to strict regulation by the 
Division of Pari-Mutuel Wagering. 

According to the facts submitted, the Florida thoroughbred racetracks intend to 
sponsor a "sweepstakes program." The program would be conducted by giving each 
patron, without additional charge, an entry card. The patron is instructed to select the 
winner of each of the nine designated races, and an alternate winner in the event of a 
lat.~ scratch. Only one card will be given each patron who must select the Wini1~l1g horse 
in eight of the nine races. The completed entry card is placed in an entry box prior to 
commencing the racing meet. . 

The prize money is posted by the track. If there is no winner, the money is curried 
forward to succeeding days until a patron selects the propel' number of winners. The 
prize money. in case of a tie, is divided equally among the winners. The racetracks are 
initiating the program with expectation of increasing attendance and handle. 
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The issues raised by your question are twofold: Whether the program is a lottery 
prohibited by Ch. 849. F. S .• and whether the program is otherwise prohibited by Ch. 
550. F. S. Lotteries and the printing of lottery tickets are prohibited. with certain 
non applicable exceptions. by Ch. 849. A lottery has been judicially defined to include 
three elements: A prize awarded by chance for a consideration. The first element of a 
prize is clearly found by the awarding of prize money to the winner. 

The second element of consideration is present through the admission price paid by 
each patron, In Little River Theatre Corp. v. State ex rei. Hodge. 185 S;). 855 (Fla. 1939). 
a theatre held "bank night" at which its paid attendance was two to seven times greater 
than other nights. To be a winner a person merely had to register, not purchase a ticket; 
however. the scheme advertised the theatre, increased attendance, and increased receipts 
so as to cotlstitute "consideration," See also Biennial Report of the Attorney General, 
1951·1952, pp. 731 and 737; Biennial Report of the Attorney General, 1953·1954, p. 668; 
AGO's 055·189. 055·251, 055·389, 056·135, 058·128, 064·46, 065·25, and 065·139. Under the 
above authorities, it is my opinion that consideration is present in the program scheme. 
Consideration is provided by the admission paid by each patron receiving an entry card 
and the track's expected increase in attendance and handle. 

The third element, chance, is difficult to define and to delineate from skill. The 
delineation issu(~ i.s not whether chance is present in determining the results but whether 
skill or chance is the predominant characteristic in determining the result. Chance is 
defined liS arcompL:shing a result that is one in which a person's choice, will, 01' input has 
no part and witi h!)t enable the individual to know 01' to determine the result until it has 
been accomplished. Great Al}antic and Pacific Tea Co. v. Cook, 240 N.E.2d 114, 118 (Ohio 
Misc. 1965); State e.~ /'el. McKittrick v. Globe·Democrat Publishing Coo< 110 S.W.2d 705, 
713 (Mo. 1937). 

In AGO 051·469, Biennial Report of the Attorney General, 1950·1951, p. 745, it was 
concluded that "chance" was not present when a pool hall operator awarded a prize at 
the end of each week to the person whose game score was higher than any other person. 
The element of chance in the game of pool was recognized but skill was determined to 
be the predominant fartor in selection of the winner. See AGO's 056·315 and 058·128. The 
completion of a jigsaw puzzle was also found to be predominantly a game of skill in AGO 
055·189. This conclusion was based on the need for the contestant's "speed, power and 
dexterity to rapidly reassemble the puzzle against the efforts" of other contestants. See 
AGO's 062·155. 064·1S, and 064·46. 

The Florida Supreme Court has not considered the issue of whether selection of 
winners in hOl'seruces is predomillantly a skill; however, other jurisdictions have 
('oncluded that it is based upon skill rathel' than chance. C(. Greater Loretta Imp. Ass'n 
v. State ex rei. Boone, 234 So.2d 665 (Fla. 1970)j Lamkin v. Faircloth, 204 So.2d 747 (2 
D.C.A. Fla., 1968); Pompano Horse Club v. State, 111 So. 804 (Fla. 1927). The Alabama 
Supreme Court most recently did so in In re Opinion of the Justices, 251 So.2d 751 (Ala. 
1971) at 753: 

As Justice Lawson pointed out in 1947, the winnel' of a dog race is not 
determined by chance. A significant degree of shill is involved in picking the 
winning dog, such factors as weight, paternity, trainer, position. past record, 
wet or dry track, etc., all must be considered by successful bettor. The fact that 
thp. pari·mutuel system of betting is used is not determinative of the winner, 
but the amount of the purse. (Emphasis supplied.) 

An exhaustive examination of' most jurisdictions is provided in Oneida County Fail' Bd. 
v. Smylie, 386 P.2d 374 (Idaho 1963). wherein the court concluded at p. 377 that the 
element of skill predominated in the patron's selection of race winners: 

They distinguish the operation of the pari·mutuel system of wagering by 
asserting that the player, Or bettor-being furnished by the operation of the 
system with information concerning the breeding, training and experience of 
the horses, and the weight, experience and ability of the jockey-can, by 
exorcise of his own skill and judgment. forecast, with some degree of certainty, 
the outcome of tho race and can place his bet accordingly. 
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See also Longstreth v. Cook, :~20 S.W.2d 433 (Ark. 1949); Rohan v. Detroit Racing Ass'n, 
22 N.W.2d 433 (Mich. 19'13), reaching a similar conclusion. 

A different result was reached in Finster v. Keller, 96 Cal. Rptr. 241 (4 Ct. App. 1971), 
with a similar scheme that had, however, significunt differing characteristics. The 
California scheme involved distribution of the forms to the general public at off·track 
locations, completion of as many forms as desired by patrons, validation of the forms as 
much as two days prior to the races, und completion of the forms by patrons without 
truck attendance and without ccnsidel'tltion of the racing factors discussed in the above 
quotes. Moreover, I hnve discussed this matter with the California racing authorities who 
state that a scheme similar to the on(;' described in your request is being conducted at 
the Hollywood racetrack. 

The element of chance is always present in an activity but, based upon past opinions 
of this office and judicial decisions of other jurisdictions, the element of' skill appears to 
be the predominant factor in the ~l'ogram. Presumably, selection of the winner will be 
based on an analysis of each horse s breeding, past I'uce time, past performances, weight, 
jockey, tt'uiner, Ulld position; track conditions; and other similar factors. 

Thus, the program does contain elements of tt prize and consideration but not the 
element of cliance. Absent the coexistence of all three elements, a lottery prohibited by 
s. 849.09, F. S., is not created by the referenced program and is not violative of Ch. 849, 
F. S. 

The other issue to resolve is whether Ch. 550, F. S., pt'ohibits operation of the program. 
Section 550.16 authorizes the operatiun of pHd·mutuel pools within certain enclosures of 
any licensed racetrack and under the Divisic!l1. of Pari·Mutuel Wagering's regulato)'y 
authority. This pari·mutuel wagering is exempted by s. 849.24, F. S., from "bookmaking" 
prohibitions. A similar pari·mutuel exemption from betting is provided in s. 849.2'1. The 
mere puymellt of track admission price would not be within the purview of "betting" 
wHch is defined as the tender of something of value which will belong to one of the 
parties accOl'ding to the outcome of a trial of chance 01' skill. Attol'lley General Opinions 
065·139 and 070·19. Accordingly, I can find no statutory pl'ohibitioll in Ch. 550 and 
conclude that the program's operation is subject to the strict regulation of the Division 
of Pari·Mutuel Wagering. 

076·132-June 16, 1976 

UNIFORM TRAFFIC CONTROL LAW 

AMBULANCE DRIVERS FOR VOLUNTEER FIRE DEPARTMENTS MAY 
NOT DISPLAY RED LIGHTS ON PRIVATE VEHICLES 

To: John J. Blair. State Attorney, Sarasota 

Prepared by: Barry Silber, Assistant Attorney General 

QUESTION: 

Are ambulance ch'ivers of a volunteer fire department authorized to use 
01' display red lights on privately owned vehicles while responding to the 
scene of a call? 

SUMMARY: 

Section 316.292, F. S., does not authorize ambulance drivers of a 
volunteer fire department to use 01' display red lights on their privately 
owned vehicles while responding to the scene of a call. 

YOUl' question is answered in the negative. 
Section 316.223, F. S., provides: 

(1) No pel'son shall drive or move 01' cause to be moved any vehicle or 
equipment upon any highway within this state with any lamp 01' device thereon 

243 



076-1:J:3 . ANNUAL REPORT OFTHE A'ITORNEY GENERAL 

~howing 01' d. iHpluying a r<.'d or blul' light visible from directly in frout thereof 
(~x('ept rot' (,l'rtain vehicles Iwrdnaftel' provided, 

(:3) Vl~hicles of tl1t' fire dt!pnrtmtmt, fire patrol, inciudit1g vehicles of 
volunteer firl'men mi pl't'mitted under s. :316.292, and ambulanct>S as authorized 
under this chapter are permitted to Rhow 01' display red JightH, 

Section 316.29:.1, F. S., pl'ovici<.'s: 

(1) Privately owned vehicles belonging to the active /irrmen members of 
rt'!-'1tlal'lv organized voluntt'er firefighting companies or nssociations, while en 
l'out<.' to'scenes of fires or other t'm<.'l'g<.'ncies ill the lilll' of duty llS aeUl'" firemell 
membel's of regularly organized firefighting companies 01' associations may 
display 01' use red light~ visiblE.' from the front and from thE.' rear of such 
Vl'hirlE.'s .... 

(2) It is unlawful for any person who is not an active firNIICI1l member of a 
regularly organized volunteer firefighting company 01' association to display on 
any motor vehicle owned by him, at uny time, red lights as described above. 
(Emphasis supplied.) 

From the foregoing statutory provisions it is clear that only active tirel1ll'fl, members 
of regulnrlv organized volunteer fil'efighting companies 01' associations are authorized to 
liRe or display red lights on privately owned vehicles while l'11 l'oute to the scene of a fire 
or other etnergl'neies in the lill!' of dll~V as active firemen members of such volunteer 
companit's. 

The prohibition agaim;t anyone but active firE.'men members of regularly organized 
volunteer fil't'fighting companies or associations using or displaying red lights on their 
motor vehkle~ is so plain and unambiguous that no room is left for a construction or 
interpretation that departs from the plain language employed by tlw Legislature. State 
ex ref. Florida Jai Alai, Inc. v, State Racing Commission, 112 So,?d 825 (Fla, 1959). 
:\Iol'E.'ovl·r. it is a vwll-settled rule of statutory construction that when a statute 
enumt'rat('s thl' things on which it is to opl'rate or forbids cerlain things, it must be 
dt'tmwd to l)xcludt' from its operation all things not expressly mentioned therein, Ideal 
Farms Drainagt' Dhitrit't v. Certain Lands. 19 So.2d 234 (Flu. 1944); Dobbs v, Sea Isle 
lIotel, 56 So.2d 3H (Fia. 1952); Interlaclwn Lake Estates, Inc. v. Snyder. 3D·! So.2d ,133 
(Fla. Hl7:3). A ('orollary principle of construction is that thE.' mention of one thing within 
a statute implies the exclusion of another, Mitchell v. Cotten, :~ Fla. 13c1 (1850); Peeples 
v. State, a5 Ro. 22:3 <Fin. 1903); Bergh v. Stephens, 175 So.2d 787 n D.C.A., Fla., 1965). 

076·1:33-JUlle 16, 1976 

SHERIFFS 

PROCEDURES FOR DISPOSING OF LOST OR ABA~DONED 
PERSONAL PROPEH:l'Y OR PROPERTY SEIZED OR USED 

AS EVIDENCE IN A TRIAL 

To: T>em R, Jloreland, Marion COllllty Sheriff, Ocala 

P/'('!J(lI'ed hy: ,Jerald S, Price, Assistalll AltomI',\' General 

(~UESTIONS: 

1. Undcr which Florida Statutes may property be disposed of when 
said Pl'OPl'l'ty has come into the hands of the sheriff in the following 
manner: Lost and found; abandoned; personal property picked up for 
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safekeeping and ownership is unknown or the owner cannot be located; 
evidence in a criminal trial when the case hus been disposed of and the 
evidence was not introduced at trial? 

2. What procedure should be followed to convert said property to 
departimmtal use? 

SUMMARY: 

A sheriff should dispose of lost personall,roperty according to the 
principles of the common law of property, an ,when applicable, s, 715.01, 
F. S. Abandoned personal property should be disposed of by asherill' 
pursuant to s. 705.01(1) 01' s. 705.16, F. S., depending on the value and 
condition of the property. Unclaimed personal property or evidence in 01' 
from a criminal trial should be disposed of by a sheriff pursuant to s. 
925.06, F. S. Personal property taken into a sheriff's possession may be 
l'etained for use by the sheriff's department only pursuant to specific 
statutory authority and procedure, such as is provided in ss. 790.08 and 
943.41-943.44, F. S. 

As to lost personal property in the possession of the sheriffs department. I would note 
that in AGO 076·101 I considf~l'ed the queiltion of what statutory procedure should be 
followed by a municipal police department in disposing of lost bicycles found bv. or 
turned in to, the department In essence, the amlwer given was thnt lhen' is no stattttorv 
procedure to be followed under ~uch circumstances and that the principles of the commoil 
Jaw of property mllst therefore be applied. In that opinion 1 stnted: 

In general, lost property is subject to the principles of the common law of 
property, except where, and to the extent that, such common law has bt,t'n 
abrogated by state statute. In some states, there have been enacten statutes 
specifying procedures which must be followed by a finder of lost pl'Opt'l·ty, such 
as advertising a description of the property 01' depositing it with some 
governmental agency. However. no such general law (\J)plicable to local 
governments has been enacted in Florida. Cf, s. 705.18, Y. S., providing n 
procedure for disposal of lost personal property at the several state universities. 
There now exists only the aforementioned s. 715.01, F. S., which simply 
provides that a finder-other than one who is an employee of a public 
transportation system-is vested with title to personal property founn in or 
upon certain public conveyances and public places, subject to claim by the 
rightful owner within a period of 6 months after the finding of the property. 
The stutute is devoid of any procedUre establishing duties or liabilities to be 
borne by the finder or any third party !r!.g., H police department) to whom the • 
finder might entrust the property. 

The above holding would apply to personal property in general, not ,iust bicycles, and 
would apply to a sheriffs department to the same extent as to a municipal police 
department. In AGO 076-101 I suggested that, pending clarification by the Legislaturt' of 
rights and obligations regarding lost property in general, a city might "establish 
reasonable criteria whereby lost bicycles in custody and possession of the police 
department are advertised in a newspapl~r of general circulation and the owners thereIN 
notified that the bicvrles have been found and, if not claimed within n reasonable time, 
will be sold by the cIty at public auction." However, I went on to emphasize that "[aJny 
such procedure formulated by a municipality would not, of course, change any party's 
rights 01' obligations under the common law of property." It would appear that a similar, 
temporary administrative measure could be adopted by a county with respect to the 
handling of lost personal property held b1v the sherifrs department, subject to the same 
caveat that common law rights and ob igations of any party would not thereby be 
modified or superseded. And, should such a pt'ocedul'e be adopted, proceeds from any sale 
thereunder should be deposited into the genernl fund of the county. 

As to abandoned persolll1l !)l'operty-which differs from lost property in that 
abandonment occurs ollly when the owner voluntarily parts with the property with the 
intention not to reclaim it-statutory procedures have been provided in eh. 705, F. S. In 
general, disposition of abandoned property should be efi(;;cted according to s. 705.01(1) 
unless the property has "no value other than nominal salvage value, if uny," in which 
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case s, 705.16 would be applicable. See AGO 075-161 for a discussioll of the application 
and coordination of these two sE!ctions. 

As to personal property "picked up for safekeeping," if the owner is unknown, then the 
property should logically be considered as either lost or abandoned, depending on the 
nature of the property and the circumstances of its finding, and it should thus be handled 
in the manner herein described for lost or abandoned property. If the owner of the 
property is known by the sheriff's department but that person simply cannot be located, 
the property should still be either lost 01' abandoned (assuming the property was not 
taken into the sheriff's possession at the request of its owner). It is to the owner of the 
property-not its finder-and the facts and circumstances sU1'l'ounding its loss or 
abandonment that one must look to determine whether property has been lost 01' 
abandoned. The main distinguishing point is the owner's intent. If you determine from 
all circumstances otherwise known to you that the owner abandoned the property, then 
the procedures of either s. 705.01(1) or s. 705.16, supra, should be followed (depending on 
the value and condition of the property). However, if you determine from the 
circumstances known to you that the property was probably lost, rather than abandoned, 
and you choose to take the property into your possession or custody, then the common 
law principles regarding lost personal property as applied to the facts of case should 
govern your actions with respect to what effort is made to locate the owner and how long 
the property is held for claim by the owner. As noted above, should such lost personal 
propertv be advertised and sold at public auction, as suggested in AGO 076-101, proceeds 
therefrom should be deposited into the county treasury. See AGO 076-101 for a summary 
of some of the applicable common law principles. 

Section 925.06, F. S., appears to provide a sufficient procedure to be followed by a 
sheriff in regard to unclaimed personal property 01' el'idence in or from a criminal trial. 
That section provides: 

(1) Unclaimed personal property in custody of the court from a criminal 
rrroceeding, if of appreciable value, shall be sold at public sale by the sheriff. 
rhe notice, procedure, and sheriff's fees for the sale shall be the same as 
provided for sales under execution. The proceeds shall be paid to any person 
making proIJer claim or, if unclaimed for 60 days, shall be paid to the county 
general fund. If the property is not of appreciable value, the court may order 
the sheriff to destroy it. 

(2) Nothing in this section shall be construed to repeal 01' supersede the 
provisions of s. 790.08 relating to the disposition of weapons and firearms. 

As referred to above in subsection (2l of s. 925.06, special provision has been made by 
statute-so 790.08, F. S.-for the disposition of weapons and firearms taken into the 
possession of law enforcement officers. The detailed procedures provided in s. 790.08 
should thus be followed with respect to lceapons and firearms either taken from a person 
upon arrest or found abandoned. However, s. 790.08 does not appear to contemplate the 
application of its procedures to weapons or firearms which have been lost, as opposed tG 
having been abandoned or taken from a person upon arrest. As to lost weapons or 
Iil'eurms, the comments hereinabove presented regarding lost personal property will still 
apply. 

In general, there is no procedure through which a sheriff may convert personal 
property-whether lost or abandoned-to his own or the department's use. In AGO 075-
161, r emphasized that a sheriff acts as an administrative 01' ministerial officer in regard 
to abandoned propelty, and as such must be able to point to statutory authority before 
he may retain such property for use of the department. However, there are limited 
instances in which a sheriff is authorized by statute to retain personal property for the 
use of the department, One is in regard to weapons and firearms. The procedures of s. 
790.08, supra, include provisions for forfeiture of weapons or firearms to the state for use 
by the sheriff as custodian for the state. See S. 790.01(4), (5), and (6), F. S. In addition, ss. 
943.41·943.44, F. S., the Florida Uniform Contraband Transportation Act, provide a 
r.rocedure whereby vessels, motor vehicles or aircraft used to transport contraband, as 
'contraband" is defined in s. 943.41(2), may be seized and forfeited to the law 
enforcement agency which effected the seizure of the contraband for the use of that 
agency. The procedures set forth in these statutes must be strictly followed, and if the 
circumstances under which a sheriff comeS into possession of personal property do not 
full within the purview of such statutory provisions, the property may not be retained 
for use of the sheriff's department. 
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076·134-June 16, 1976 

REGULATION OF PROFESSIONS 

DOCUMENTATION BY FOREIGN PROFESSIONAL ASSOCIATION 
OF PREVIOUS LICENSUHE IN FOHEIGN COUNTRY 

076·134 

To: Dorothy w: Glisson, Serre tory, Departmcnt of P"ofessiolwl and O('('lI.patiOl!al 
Regulation, Tallahassee 

Prepared by: Bruce ,VI. Singer, Assistant ~ttto/'1ley Ueneral 

QUESTION: 

Does the term "foreign professional association" refer only to that 
association within the country of origin 01' can the aforementioned term 
be considered to include a separate association of foreign professionals 
formed within the United States? 

SUMMARY: 

The term "foreign professional association" as used in s. 455.015, F. S., 
refers only to that association within or arising out of the country of 
origin. If some form of foreign professional associatioll does in fBct exist 
ill exile and is recognized as being the true professional association or 
arm thereof (in exile) of that fOl'eign country, then such foreign 
professionul association may provide the required documentation us 
provided for in s. 455.015(1)!b). 

In the context of ss. '155.014 and 455.015, F. S., the term "pl'oper 
documentation it may include any sworn declaration in wl'iting 01' written 
testimony to, 01' attestation of, the fact of licensure in a foreign country 
before July 1, 1974, which satisfies the Board of Nursing, in its judgment 
01' sound discretion, that an applicant lawfully practiced in, and was 
licensed in and by, a foreign country before July 1, 1974. 

Section 455.015(1)(u), I!'. S., provides fol' continued education pl'ogrums for the truining 
of certain applicants "who have lawfully practiced prior to July 1, 1974, in a country 
other than the United States," and s. 455.015(1)(b) requires the applicant to "provide the 
board ... to which he applies, propel' documentation that he was licensed prior to July 
1. 1974, in some country other than the United States." 

The term "documC'ntation" refers to the use of documetltary evidence (The Random 
House Di('tionary, Unabridg(?d Edition) und similurly, the word "documentary" pertains 
to what is written, consisting of one or more documents. 27B C.J.S. at p. 972. The word 
"document" is of cOluprehensive signification und ll1cludes any wdting or written 01' 
printed paper fUl'l1ishing information 01' evidence or any written item of a factual natUl'e. 
1'1112 Random HOl/se Dictional:v, supra; 27B. C.J.S. at pp. 970·971. "Documentary 
evidence" meuns evidence supplied lly writings anti documents of every kind in the 
widest Sense of the term; evidence derived fl'om conventional symbols (such as letters) by 
which ideas are represented On material substl\Uces; such evidence as is furnished by 
written instruments, inscriptions, documents of all kinds. Black's Law Dictionary, 
Revised 4th Edition, at p. 568. 

Section 455.015(l)(hl, F. S., fUl'thol' provides thut such documentation (or documentat'Y 
evidence) shull include u certificate of licensure 01' the ('erti!lcation by aflidat·it from the 
respective foreign professional association. A cel'tification or certificate 'by affidavit is a 
declaration in writing of some fuct, or u written testimony to, or uttestatiOll of, the truth 
of any fact by a person huving some official status concerning some mutter within his 
knowledge. 14 C.J.S. Certificate, at p, 111; Black's Law Dictionary, supra, at p. 285. The 
word "foreign" is used us an adjective and in its more usual sense relates to nationality 
01' origin or to something that. is of, pertuins to, 01' is derived from 01' is operating in 
another country. The Random HOllse Dictionary, supra, at p. 555. The term "foreign," as 
defined by 36 C.J.S, Foreign, ut 1092 mcuns: 

Belonging to another nution 01' country; belonging to or relating to another 
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sover(.igntv or dominion; llt'longing to 01' HubjPl't to another juriRdicLion: that 
whit'll belongs to another country; that which 'ill out of a certum staW. country. 
jurisdiction, etl'. [AlsCi S('I' Black'R Law Dirtiol1ul'Y. Rl'vifwci 4th Edition, at p, 
775.) 

In th(' absence of n statutm'v definition, "fol'eign" Rhould be ('onstl'ut'd in its plain and 
ol'elinal'v sense, Pt'dt'rSOl1 v. 'GI'l'lHl. 105 So,2d 1 (Fla, 1958). FUl'tlwrlUOl'l'. words of 
<.'ommml usage. when used in a stututt'. Illwuld btl t'onstrlwd in n plain and ordinary 
Hif.,'nificatioll and not in a te<.'hnical !;l'IlHl'. See ('lUWH l'oJ\t'cwd undt'l' Kt';,' Numbt'l' 188. lOB 
Fin. Digest. STATCTES. 

The wOl'd "inclUde" us used in s. 455.01ii(lHbJ, F, SOl and read ill the contoxt of liS. 
455.014 ancl <l55,0l5, F, S., in theil' l'ntil't,ty, appl'Hl'S to be a term of l'nlal'gl!mNlt, not of 
limitntieJtl, and conveys the ('onclm;ion that th(;>l't' m't' nt\ll't' items indudnble, though not 
specificnlly ellullwrnted by stntutl'. Argol:lY Limitt'd v, Ht'nnigan, 40·1 F.2d 1<1. Also SI'I.' 
Diack's Law Dictionary, supra, nt p, 905. In its p1'(·~t'nt {'ontext. Hnd in light of the 
\t'gislntivoly declared PUl'POSl' of tlw I:ltntute, tIlt' phrmil.' "shnll includ(!" indicates that 
documentation. liS defin('d abow" whit'h suppli('s proof that thl' applicant was lic('nsed in, 
and by, the h~ign ('Oulltr.,' befon~ ,July 1. 19i.!. may include any sworn dedal'Ution in 
writing or written tt'f;timony to, or attestation of, tIl(' liH'l of 1ic'('nsUl'l' in a foreign country 
which satisfies tllt' Bont,(\ of Xursing. in its judgnl(>nt tH' ~lOund dit;crt'\ioll. that the 
applirant Inwfully IH'at'tic~d in u fOl'l'ign countl'Y prior to ,July 1, 1974, and was licensed 
in and by that counn'y prior to Jltly 1, 1074. 

EVl'll though H. 455.015, F. S., applies to thmR' licl'nsed in cOtmll'im, otlwr thall the 
Cnitl'd Stutes and rl'quires t!vidcnce of a lironH' certificate from Rnch other country. the 
Lq'(islattu'p. in ('nacting eh. 7,1·105. LawR of Florida Is .• 155.0t.!, F. S.), J'N'ognized that 
"as of 1972 there wt're OVl~r SOO,(JOO Cubans in ('xile l'('siding in Floridn," lllld that the 
(ll'obl('m of nPPl'oxitnately a,ooo Cubans who art' taxpaying reHidellt14 of Floddn having 
till' opportunity of pursuing theil' rhost'n pmf('ssioll or occupatioll l't'(]uired inUlll'diatl' 
action by tIlt' Ll'gislatul't'. St'ction ·i55,Ol·j! 1)la) and cgl. St'ctioll 455.01·1(2) further 
pI'ovidt,:-\ that: 

It is til(' d,'('lart'd pUI'pOSt' of this sl'ction ... to t>nl'OUl'age the u::;e of fOl'eign' 
i4pl'akil1~ Florida rc~idt'llts duly qualified to become actively qualified in tlwir 
pl'oft'ssions 01' ocrupationl:l so that nil Florida ritiZt'llS may r('r('iVt' better 
st'rVic('H. 

rf ,;nnw form of [1l'Oft'Hsional association dOt'S in fact t'xi8t ill exile in Florida and if thcrt' 
is some pl'Orlt'l' ()l' quasi oflicial l't'cognition (If' such a fOI·eif.,'11 pl'ofessional ol'gunization in 
l'xilt,. ('·M .• J'(!('ognition by its CClUl1tl'l'part Anwl'ican profl'sl:lional association tlH bl'ii1g till' 
trut' (ll'ofp~lli()nnl alisodation OJ' m'm tlwl'Pof (in t'xilp) of thnt fo\'t'ign country, tlwn sltch 
at-sOl'ultion in ('xilt' might make' tIll' ct'rtiliration by atTiduvit as providt'd for in H, 
.:J55.mii(llCbl, F. H. 

Th('n'lill'('. tlw [(Inn "foreign professional association" I't'fel'!; only to that pl'!lf('ssiol1al 
assol'iation within or al'h;ing out of t\tat assoriutiol) within tIll! country of ol'lt-{in, 

07G·l:J5-JUnl' 17,1976 

STATE PUHCHASING 

,\PPLICABlLtTY OF REQCIREYm~TS ~lET I:\' ACQl.'ISITIO:\' Of' 
(,01:t:\lODI'l'mH TO FIXED CAPITAL OrTLAY EXPg:\DITt.'RE8 

1}1: ,lad.' n, 1(alll:, [';'n'cuti('1' Dirl'ctor, [)('partml.'llt o(UI'Ilt'ral Sl'I'l'iCf'S, Tallahassl'(' 

[l1'('flClI'('(/ by: Lcm:\" {'('l',\' Cllld Dat'id J(. Mil/('I'. Assistcznt AltorJl('Ys U£'Ill'ral 

(~UESTJ()N: 

AI'l' fiXNI capital outlay oplwations of the Division of Building 
Construction and Property Management subject to the restrictions on 
commodity acquisition ill s. 287.052, F. S.? 
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SUMMARY: 

Fixed capital outlay operations by the Division of Building 
Construction and P:tJ>perty Management, to the extent thut they involve 
thtl acquisition of commodities tiS defined in s. 287.012(2), F. S., are subject 
to the commodity ptu'cMsing requirements of Ch. 287, F. S'j including 
those of s. 287.052, unless exempt under the provisions of eh. 287. 

Your question is phrased in very abstract terms, and fails to relate the specific facts 
and circumstances which gave rise to the inquiry. Questions posed in this mmmel' are 
not susceptible of an absol\1te response, since diffel'ing factual situations can give rise to 
dilfel'ing legul results. Therefore. in order to clarify my discussioll, I have tuken the 
liberty to make use of examples. 

Full trc!lItment of this question necessarily i'eqll1res some explanation of the 
buckground of state commodity purchasing. SupervIsion over many aspects of state 
purchasing' is vested in the Division of Purchasing of the Department of Gen!:'l'ul 
Services, The significunt aspects of that supervision include pl'icc and quality monitoring 
mld. perhaps most importullt, regulation of competitive bidding. This authority is vested 
in the division under s. 287,042, F, S" which teads itt pel'titlent PUl't: 

287.042 Powers, duties, and functiolls.-The division shull have the 
following powers, duties, and functi(ms pertaining to r.ummodities: 

(1) To canvass all sources of supply and contruct for the pUl'chast', leuse, Ul' 
ucquigition in allY manner of all commodities required by the state liot'!'I'lIJnent 
or any of its aNlmcies under competitive biddhlg or by cOl1tl'Uctuulnegotiutiol1. 
in the manl1er hereil1llftm' providedi 

(2) To plan und coordinate purchases in volume and to negotiute und 
execute purchasing ug"rcements and contracts under which the division shall 
"equin' ,~tatc (lgencic's to purchnse . 

(,1) To prescl'ibp the method;; of' securing bids Ot' negotiuting and awarding 
cOl'ltl'llcls; 

(7) To govern the purchase bv an\' a{((>I!{~r of any commodity; to establish 
standards (md specificationH foJ' tiny commodity; und to set the maximum fail' 
prices that shall b(! paid for any rommodity; (l';mphnsis sltpplied.J 

PUrc1msl' of mt\tl'l'inls which are "commodities" is thel't'fol'e subject to the division's 
supN·vision. "Commoditv" is a term ordinarily encompassing all tangible nnd movable 
personal property. SCI" 15A C .• J.S. Commodity, PI>. 14·16; 7A Words nnd Phrases 
Comnwdit\j pp. 588·91. Florida has broadly defil1l'd "commodity" in the context of stnte 
purchasing to include: 

... any of the various supplies. materials. goods, merchandise, class » 
printing'. equipment, and other pl1rsonul property pUl'chused, leased. 01' 
otherwise contracted for by the state and its agencies. HoweVN" rommodities 
purrhused fol' resale excc(it c\UHS B printing nre excluded fl'om this definition. 
lSec'tion 287,012(2). F. S.] 

Section 287.052. F. S., deals with commodity purchases made pursuant to 01' incident 
to u contract for services (<,.g., a contract to paint a building in whICh the painter supplies 
his own material:»: 

Contracts for acguisition or pUl'chase of commodities.-Commodities 
shall llOt lIl' acquired by any agency pursuant to Ilny contract fot' services 01' 
incidental to the services pm-fol'med thereunder. An;\' contract pl'Ol'idillg for the 
a('qlLisit!(m of both s('rl'i('l?s CHl<i ('mmlw<iitics shall be deemed to bt' a ('ontta,·t 
for tlZl' acquisition or purr/lOse of commodities, except that service contracts 
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may pNvidc for purchase of reports on the findings of consultants engaged 
the'reundcr. (Emphasis supplied.) 

The pur (lose of this section appears not to be the outright prohibition of the purchuse of 
rommodlties and services in till' same transaction. but subjection of such transactions to 
the governing standards and specifications of the Division of Purchasing. To require that 
services und commodities always be Qurchased separately would b(' an absurd result, 
inromt>atible with the customs of trade and with the legislative intent in passing the 
proviSIOn to improve management and coordination of state services. See s. 2(6), eh. 69· 
106, Laws of Florida. Under s. 287.052. tl'ansactions which might otherwise be deemed 
contl'acts for services are su?.iect to commodity purchasing supervision. particularly 
competitive biddlllg requirements. 

The Division of Building Constml'tion and Propel'ty Manab',~,''lent of the Department 
of Gencl'U1 Services is charged with manURing and muintaining state buildings and 
grounds in the Capitol C(.'l1ter. Sections 272.03·272.09. F. S. Presumably, in cat'l'ying out 
thesc services the division purchases commodities und services together. which may be 
reflected in its own records as "fixed capital outlay." Again, ~aint purchased incident to 
a painting ('ontract will sCI've as an example. Your ~uestion IS whether these purchnses 
(It'l' subjel't to the Hupel'visiol1 und competitive biddll1g requirements of the Division of 
Purchasing. 

"I<'ix(~d capital outlay" is a term used in shUt' budgeting. defined in s. 216.011(1)(1'), 
I·'. S .• to mean: 

... l'lml property rJand. buildings hwluding appurtenances, fixtures and fixed 
l'quipment, slructu1'(!S. etl' .• ) including additions. replacements, major repairs, 
and renovntions to real property which materially extend its useful life 01' 
materially improve 01' change its functional use and illdl~dillg operatill{f capital 
Ollila\' ne'ceHHlIry to furnish and operate a new 01' improved facility. (Emphasis 
Huppfi(·d.) 

This d(!finitiol1 inl'orpol'Htes the term "operating capital outlay," defined ill s. 216.011(1l(q) 
us "equipmt·nt. including bound books. fixtures, and other tangibie persona', property of 
a Ilollexpl'nduble natul'('. the 110l'mul expected lift! of which is 1 year ot· more." 

Exumll1atiol1 of these definitions l'eveals that "fixed capital outlay" and "commodities" 
an' not mutttallv exdusive categories. There is some ove1'lapping between the terms. 
hecatultl itl'ms of' pN'sonnl property, which are "commodities," may also be incorporated 
into "(bwd capital outlay' us "operating capital outlay." To the extent that personal 
propl'rtv is inclUded. fixed capita outlay must be subje'ct to the Division of Purchasing 
bidding'regulations under Ch. 287, F. S. 

An ('xltlllpIl' mny help to clarify this condusion. When the fixed capital cutIav is limited 
to r<lnlW, including existin!f fixtun's. the commodity purchasing requirements 'of Ch. 287, 
F. S., do not apply. When, howev<ll'. fixed capital outlay includes materials to be 
incol'poratt~d (IS fixtures subsequent to purchase (c.g .• bricks and lumber), 01' matedals 
uSNI f()l' routino upkeep whirh are operating cnpital outlay (e.g., paint and washers fol' 
faUt.'ets). then ('h. 287 l'ommodity purchasing requirements apply to these matel·ials. 
lindt'l' 8. 287.052. the purchase of 8uch materials pursuant to a service contract would 
ahm bt' Hubject to the rh. 287 requirements. 

Note that a previous opinion from this office. AGO 057·309. concluded that materiuls 
flll·nisht·d PU1'SUllllt to a contract for intel'ior decOl'ating need not meet competitive 
bidding l'llquirelllcnt8. That opinion was based on s. 287.081. F. S. 1957. The 
Go\'cl'I1mentul Rl'orgunization Act of 1969. Ch. 69·106, Laws of Florida, repealed the 1957 
provision and substitutNI present s. 287.052 which commands the result reached in this 
OpilllOl1, 

TIlt' cited provisions of s. 287.042. F. S .• Ilpply to all state agencies without exception. 
There remhillS tlw qucstion of whether the Division of Building Construction and 
Pl'oIwrty Munag<:ment is exempt from the Ch. 287 commodity purchasing restrictions. 
The Division of Building Construction lind Property Management has hl'oad authority to 
('l1ter "uny l'ontl'i\l't or agreement. with any person or agency, public or private, to lease. 
bu~·. acquin'. construct. hold 01' dh;pose of real and personal pl'opert~ necessary to curry 
out the ObjCl'tS and pUrposes of this act .... " Section 272.124, 1'. S. It is Unlikely. 
ho",evCl', that till' Legislattn·c intended this authority to abrogate the Ch. 287 
requil'enwllts. If Sll, then similar provisions would exempt the Department of 
F:nvi!'Ol1tMntnl Ref"TUlation and the Department of Citrus. Sec ss. 403.704(9) and 601.10(4), 
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It" r-;. Purchases of personal propmty by' the Division of Building Construction und 
Property Mnnugem(Jnt nl'e not qualitatively different from those of other state agencies. 
To exempt a single agency from a very specific government·widE' mandate, when such 
exomption could lead to a result incol'sistent with public poIicy,Juires more explicit 
language than that of s. 272.124. ' 

The permissible exceptions to the competitive bidding requirements ill commodity 
purchasing are set forth ill s. 287.062, J<'. S. Thut section reads, in pel'lincnt pUlt: 

Competitive bids, when required, cxce~)tion.--No purchase of 
commodities may be mnde when the pUl'chnse price thereof is in excess of 
$1,000 unless mnde upon competitive bids received, except: 

This language demonstmtes a clen\' legislative intent that the list of exceptions shall he 
exclusive. The p'.lrchase of commodities in fixed capital olltlay operations of the Division 
of Building COllstruction and Property Management is not among tho exception$ listed. 

These conclusions are based upon legislntive intent as evidenced by the language of the 
relevant statutes, wit hnut the b(mefit of judicial construction. These conclusiOlls are 
l'eil,forced, however, \):.! the courts' construction of stntutol'Y competitive bidding 
requit'ements so as to g'l "e them broad application. The Florida First District Court of 
Appeal hos flaid, citing authority from the Florida Supreme Court: 

Lawil requiring contracts to be let to the lowest l'espotlsible bidder are of great 
importunce to the taxpayers, and ought not to be fritt(~red awav by exceptions. 
A$ stated in the landmurk case of Wester v. Belote on page 724: 

"Ill so fur as they thus serve the obiect ofJ)rotecting the public against 
collusive contracts and prevent favoritism tOWal' contractors by public ofi\cials 
and tend to 'lecure fair competitiun upon • ,~ual terms to (Ill the bidders, they 
remove temptation on the [lart of public officers to seek private gain at the 
taxpayers' expense, are of hig:\lY remedial character, una should receive a 
construction always which will fu Ily effectuate and advance their ~1'ue intent 
und purpose und which will (\Void the likelihood of snme being eire llnvented, 
evaded, 01' defeated." [Robinson's, Inc. v. Short, 146 So.2d 108. 113 (1 D.C.A. 
Fin., 1962)j cer!. denied, 152 80.2d 170. 155 So.2d 548 (Fla. 1963).] 

I therefore conclude tllat materials purchased in fixed capital outlay opel'atiol1s of the 
Division of Buildin~ COllstruction Ulla Property Mnuagemeut, to the extent they ure 
commodities as defined in Ch. 287, F. S .• lire subject to the commodity purchasing 
requirements of that chapter unless specifically exempted therein. Your question is 
answered in the affirmative. 

076·137-June 17, 1976 

TAXATION 

UTILITY "IMPACT FEES" ARE NOT TAX-SCHOOl. DISTRIC'l' 
LIABLE FOR PAYMENT THEREOF 

To: Earl H. Parmer. ,Jr., Cit. .... ;lofanagel'. and Stephen E. Sharpe. OsceollL County School 
Superintendent. Kissimmee 

Prepared by: Joseph C. Mt'lliC'/Jamp III. A.~sistant Attor/H'Y (Jeneral 

QUESTIONS: 

1. Is the Osceola County School District liable fOl' the payment of 
"impact fees" for the constrllction of municipal water und sewer 
facilities? 

2. If the answer to the above question is in the affirmative, from what 
funds may this liability be paid and by what specific legal authority; is 
the school dish'ict legally authorized to borrow funds for the purpose of 
making this payment? 
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SUMMARY: 

An "impact fee" or user charge established by city ordinance imposed 
on a school board for the privilege of connecting to a city's water and 
sewer system is not a tax 01' special assessment but a user charge imposed 
by the city for the privilege of connecting to the city's water and sewer 
system for which the school board is liable the same as it is for other 
utility fees and charges of publicly 01' privately owned utilities. 

The purpose of s. 235.34, F. S., is to regulate the levying of assessments 
for special benefits on school districts and for the directing of payment of 
said assessments, and thus it has no application to the imposition of 
"impact fees" or user charges against the school board and, as such, 
affords the school board no protection from the liability for payment of 
the "impact fee" 01' user charge imp(,<;ed by city ordinance for the 
privilege of connecting to the city's water and sewer system. 

The payment of such liability by the school board would be from 
operating expenses as are other utility charges and not from capital 
outlay. Section 237.151, F. S., authorizes the school board to borrow 
money for the purpose of paying any and all lawful operating expenses 
in the manner and on the terms and conditions therein prescribed. 

These questions were predicated upon the facts set forth in your request as well as 
Ordinance No. 692, which the city adopted on August 2, 1973, imposing a water and 
sewer "impact fee." 

Your first question in answered in the affirmative for the reason stated herein. 
The issue that must be first resolved is: What is this so-called "impact fee" imposed for 

the privilege of connecting to the city's water and sewer system by Ordinance No. 692? 
If this "impact fee" is a special assessment, then the provisions of s. 235.34, F. S., would 

be applicable and would govern the liability of the school district. (See Board of Public 
Instruction of Duval County v. City of Jacksonville, 86 So.2d 887 (Fla. 1956); City of 
Titusville v. Board of Public Instruction of Brevard County, 258 So.2d 836 (4 D.C.A. Fla., 
1970); City of Coral Gables v. Board of Public Instruction of Dade County, 313 So.2d 92 
(3 D.C.A. Fla., 1975); eh. 75-258, Laws of Florida.} 

Likewise, if this "impact fee" is de.emed to be a tax, the liability of the school district 
would depend on th~ tax's initial validity and would then be governed by whet'h<ll' the 
city could tax the school district for the particular purpose. See Broward County v. Janis 
Development, 311 So.2d 371 ('1 D.C.A. Fla., 1975); Fred O. Dickinson, Jr., et al. v. City of 
Tallahassee, etc., 325 So.2d 1 (Fla. 1975). 

However, if this "impact fee" was deemed to be a user charge (see, e.g., s. 166.201, F. S.) 
or payment for services furnished, s. 235.34, F. S., would not be applicable to the question 
of liability of the school district for the "impact fee," and the school district would be 
liable for the same as it is for any other sewer and water utility charges by publicly or 
privately owned and operated utilities. Cf. AGO 070-56, concluding that a franchise fee 
imposed by a city on a telephone company by ordinance and separately stated on 
stat err I'1ts to consumers as an increase in telephone service charges was required to be 
paid 't. ~gencies of the state. 

Thee!, questions concerning the so-called "impact fee" have been decided in a case of 
first impression in Florida involving an "impact fee" imposed in connectior. with sewer 
and water services pursuant to an ordinance substantially the same e.s the ordinance 
adopted by the City of Kissimmee, 

In the case of City of Dunedin v. Contractors and Builders Association of Pinellas 
County, 312 So.2d 763 (2 D,C.A. Fla., 1975), the court held that the so-called "impact fee" 
did not constitute "taxes" but was a charge for using the utility servic€!s under Ch. 180, 
F. S. 

1 

J 
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In the Dunedin case, the City of Dunedin passed certain ordinances, quite similar to 
the ones passed by the City of Kissimmee, which imposed a fee of $325 for each water 
connection and $375 for each sewer connection to defray the cost of production, 
distrihution, transmission, and treatment facilities for water and sewer provided at the 
expense of the city. These fees were in addition to charges imposed for the cost of 
physical';- connecting into the system. 

The court answered the question of whether or not the so-called "impact fee" imposed i 

by th, o"linan" w", cith" tax oc 'P"i",::"mont, "nting' ... J 
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The imposition of fees for the use of a municipal utility system is not an 
exercise of the taxing power nor is it the levy of a special assessment. State v. 
City of Miami, 1946, 157 Fla. 726, 27 So.2d 118. In our view, connection fees 
such as those involve] in this case do not constitute a tax but a charge which 
may be made for the use of the utility service pursuant to the authority of its 
charter and Fla.Stat. s. 180.13 (1971), providing they meet the criteria hereafter 
set forth. [312 So.2d 763, 766, supra.) 

The criteria set forth by the court were that: 

... where the growth !Jatterns are such that an existing water or sewer system 
will have to be expanded in the near future. a municipality may properly charge 
for the pri1'liegp of connecUng to the system a fee u'hi{'h is in excess of the 
physical cost of connection, if this fee does not exceed a proportionate part o/'the 
amonnt reasonably necessw:r to finance the expansion and is earmarked for that 
purpose. [312 So.2d 763, 766, supra; emphasis supplied.} 

and the court found that the criteria had been met. 
However, the case was appealed to the Florida Supreme Court and a decision rendered 

ill the case of Contractors and Builders Association of Pinellas County·.·. City of Dunedin, 
reh. den., 329 So.2d 314 (Fla. 1976). in which the Second District Court's decision was 
reversed on other grounds. 

The Supreme Court rejected the contention that the so·called "impact fees" constituted 
taxes and held that they were user charges analogous to fees collected by privately 
owned utilities for services rendered. However, the court did reverse the decision of the 
Second District Court on the grounds that the ordinance omitted provisions the court felt 
were crucial to its validity stating, at pp. 321 and 322, that: 

The failure to include necesRary restrictions on the use of the fund is bOUlid 
to result in confusion, at best. City personnel may come and go before the fund 
is exhausted, yet there is nothing in writing to guide their use of these moneys, 
although certain uses, even within the water and sewer systems, would 
undercut the legal basis fol' the fund's existence. There is no justification for 
sllch casllal handling o/' publie moneys, and we therefore hold that the 
ordinance is defective {or failure to spell out neeessary restrictions on the use of' 
feps it authoriz('s to be collected. Nothing we decide. however prevents Dunedin 
from adoptinlf another sewer connection charge ordinance, incorporating 
appropriate restrictions on use of the revenu.es it produces. Dunedin is at liberty, 
moreovel', to adopt an ordinance restricting the use of moneys already 
collected. We pretermit any discussion of refunds for that reason. 

If the ordirwnce in the present case had so restricted use of the fees which it 
requ.ired to be collected, there would be little question as to its validity. We 
conclude that the ordinance in the present case cannot stand as it is written. 
(Emphasis supplied.) 

Thus, ill view of the above decisions, f;here is little doubt that the fee imposed by 
Ordinance 692 is not a tax or a special assessment but is a valid imposition of an "impact 
fee" 01' user charge for the privilege of connecting to the city's water and sewer system 
pursuant to Ch. 180, F. S. (01' pursuant to the city charter 01' the Municipal Home Rule 
Powers Act, eh. 166, F. S,). 

It is important at this point to state that whether or not the instant ordinance suffers 
from the same infirmities that were present in the City of Dunedin ordinance is a 
question for a court of competent jurisdiction to decide and will not be dealt with jn this 
opinion. A regularly enacted municipal ordinance is presumed to be valid until the 
contrary is shown by a pal'ty challenging it. State v. Ehinge:o, 46 So.2d 601 (Fla. 1950); 
Seaboard AirLine Railroad Company v. Hawes, 269 So,2d 392 (4 D.C.A. Fla., 1972). 

There remains the issue of whether s. 235.34, F. S., shields the School Board from the 
payment of the so-called "impact fee" or user charge for the privilege of connecting to 
the city's water and sewer system. 

Section 235.34, F. S. 1973, provided that: 
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School boards, boards of county commissioners, municipal boards, and other 
agencies and boards of the state are authorized to expend funds, separately or 
collectively, by contract or agreement, for the placement, paving, or 
maintaining of any road, byway, or sidewalk adjacent to or running through 
the property of any public school. Expenditures may also be made for sanitary 
improvements and for the installation, operation and maintenance of traffic 
control and safety devices upon or in the vicinty [sicJ of any existing or 
proposed public school site. The boards of county commissioners, municipal 
bOl'lrds, ana other agencies and boards of the state may plant or maintain trees, 
flowers, shrubbery, and beautifying plants upon the school grounds of any 
public school upon approval of the superintendent or his designee. Payment by 
a school board for any improvement set forth in this section shall be authorized 
in any amounts agreed to by the school board. Any payments so authorized to 
be made by a school board shall not be mandatory U11less the specific 
improvement and its costs have been agreed to by the school board prior to the 
improvement's being made. 

The purpose of this section was set forth in the case of City of Titusville v. Board of 
Public Instruction, supra, wherein the court stated: 

In 1953 the legislature of this state, by Chapter 28266, Laws of Florida, 1953, 
expressly authorized county boards of public instructioll to expend public funds 
for the purpose of discharging lawfully impose:-d encumbrances upon school 
properties for special assessments for sanital'y improvement, this being carried 
in the statutes as F.S. Section 235.34, F.S.A. The purpose of this legislation was 
discussed by the Supreme Court of Florida in Miami v. Board of Public 
Instruction of Dade County, Fla. 1954, 72 80.2d 901, at 903 in the following 
language: 

"As we read [Chapter 28266J, it was undoubtedly enacted by the legislattu'e 
to meet the views expressed by this Court in Blake v. City of Tampa, llfi Fla. 
348, 156 80. 97, J 00, wherein it was held, in respect to the payment of 
assessment liens against school property: '. .. it is not within the constitutional 
power of the Legislature to provid'J for the enfol:'l~ement of any such special or 
local assessment lien by execuUon, levy, or decretal sale on foreclosure to satisfy 
said lien, even though duly imposed, oecause to do so would tend to destroy the 
constitutional trust upon which all school property is owned and held, and is 
required by the Constitution to be employed .... [however] the authority 
given under the Constitution to a school district to purchase, own, hold, and use 
real property fol' school purposes, and to expend special tax school district funds 
thereon, is subject to legislative direction and control within the scope of the 
special constitutional school purposes, and that the Legislatul'e by a specific 
enactment so providing, may authorize and direct the expenditure of a part of 
the public school funds for the purpose of paying off and discharging lawfully 
imposed encumbrances upon school properties, imposed thereon by reason of 
special or local assessments... when not in excess of' the 
benefits ... thereon as determined pursuant to law ... .' (Emphasis 
supplied.)" [258 So.2d 836, 837, 838, supra.] 

See Board of Public Inst. v. Little River Val. Drain. Dist., 119 So.2d 323 (3 D.C.A. Fla., 
1960); City of Coral Gables v. Board of Public Inst., supra; AGO 074-24; also see s. 1, Ch. 
75-258, Laws of Florida, amending s. 235.34, F. S., and adding subsection (2) thereto 
providing that s. 235.34, as amendea, shall regulate the levying of assessments fat special 
benefits on school districts and the directing of the payment thereof. 

In view of the above, it is my opinion that the purpose of s. 235.34, F. S., is to regnlate 
the levying of assessments for special benefits on school districts and for the directing of 
the payment of said assessments and has no application to the imposition of the "impact 
fee" 01' user charge against the school board ana would not shield the school board from 
the payment of the "impact fee" or user charge for the privilege of connecting to the 
city's water and sewer system. 

The resolution of your first question in the affirmative necessitates answering the 
second question contained in your request. In that question you raised the issue, if the 
school board is liable for the "impact fee" or user charge, from what source of funds may 
the payment of that liability be paid, by what specific legal authority may the payment I 
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be made, and is the school board authorized to borrow funds for payment of such fees or 
charges. 

The answer to this question is somewhat limited since no copy of the budget or 
restrictions on the use "jf the funds was provided with the initial request. However, in 
view of the nature of the "impact fee" 01' user charge, being no more than a user charge 
for the privilege of connecting to the city's water and sew!:;", system, it is presumed that 
the user charge would be paid as a normal operating expense, such as other utility 
charges, and not out of capital outlay. As to the authority to borrow moneys with which 
to pay such operating expenses, s. 237.151, F. S., appears to authorize the school board 
to borrow money for the purpose of paying any and all lawful expenses incurred in 
operating the district schools, in the manner and on the terms and conditions therein 
prescribed. 

076-138-June 17, 1976 

WATER-MANAGEMENT DISTRICTS 

PROXY VOTING IN ELECTION OF BOARD 
OF SUPERVISORS PERMITTED 

To: Harry "\~ Lembec!l. Attorney for Dixie Drainage District. Hollywood 

Prepared by: Gerald L. Knight, Assistant Attorney General 

QUESTION: 

Does s. 298.12, F. S., allow the owners of land located within a water
management district created pursuant to eh. 29a, F. S., to vote by proxy 
in the annual election of a district supervisor? 

SUMMARY: 

District landowners may vote by proxy in the annual elections of 
water-management district supervisors under s. 298.12, F. S. 

The statutory sections with which your inquiry is concerned are ss. 298.11 and 298.12, 
F. S. Sectiotl 298.11 provides, among other things, that within 20 days of any water
management district's being organized pursuant to eh. 298, id., the appropriate circuit 
court clerk shall give notice and call a meeting of landowners in the district for the 
purpose of electing the district's first board of supervisors. At the meeting, each district 
landowner (including the Department of Environmental Regulation on behalf of the State 
of Florida if the state owns land in the district) is entitled "to one vote in person or by 
proxy in writing duly signed, for every acre of land owned by him in such district." 
Section 298.11(2). The owners of a majority of the acreage included in such district shall 
be necessary to constitute a quorum for the purpose of holding such election, "or any 
election thereafter," and in the event that the owners of a majority of the acreage 
included in such district are not present "in person or duly represented" at the meeting, 
then no election shall be held, and the Department of Environmental Regulation shall 
appoint the district's board of supervisors. Section 298.11(3). 

Section 298.12, F. S., provides that every year after the election of a district's first 
board of supervisors, 

. . . it shall call a meeting of the landowners in the district in the same 
manner as is provided for in s. 298.11, and the owners of land in such district 
shall meet at the stated time and place and elect one supervisor thel'tifor, or in 
the case of their failure to elect, the Departmellt of [Environmental Regulation] 
shall appoint such supervisor, in like manner as prescribed in s. 298.11 •. 

The general rule applicable to your inquiry has been stated as follows; 

At the common law the right of franchise conferred on a member of a municipal 

255 



corporation was considered as one in the nature of a personal trust committed 
to the judgment and discretion of the member as an individual, and was not 
delegable . . . [However,] the Legislature has the power to delegate the right 
and to extend to voters the privilege of voting by proxy. 

State ex rei, Green v. Holzmueller, 40 Del. 16, 5 A.2d 251, 253 (Super. Ct. 1939); see also 
Bontempo v. Carey, 64 N.J. Super. 51, 165 A.2d 222 (1960); Friesen v. People e.t rei. 
Fletcher, 118 Colo. I, 192 P.2d 430 (1948); O'Brien v. Fuller, 93 N.H. 221. 39 A.2d 220 
(1944); see generally 29 C.J.S. Elections s. 201(1), p. 558; cf. State v. Inter-American Center 
Authority, 84 So.2d 9, 14 (Fla. 1955), in which a similar rule is stated that "in the absence 
of statutory authority a public officer can not [sic] delegate his [discretionary] powers, 
even with the approval of the court." 

Applying this general rule to ss. 298.11 and 298.12, F. S., which must be construed 
together in order to ascertain legislative intent, see III re Opinion to the Governor, 60 
So.2d 321, 324 (Fla. 1952), it is clear that district landowners have been expressly granted 
the privilege of voting by proxy in the election of their district's first board of supervisors 
under s. 298.11. As to whether district landowners may also vote by proxy in the annual 
election of a district supervisor under s. 298.12, the legislative intent is indicated by the 
language of s. 298.11(3) providing that a quorum of district landowners is absent both at 
the initial election of the board of supervisors and at "any election thereafter," if "the 
owners of a majority of the acreage included in such district are not present in person or 
duly represented." (Emphasis supplied.) In addition, s. 298.12 itself provides that the 
annual election meeting of a district's landowners shall be called "in the same manner as 
is provided for in s. 298.11," and that in the event of a failure to elect a supervisor at an 
annual district election the Department of Environmental Regulation shall appoint a 
supervisor "in like manner as prescl'ib",d in s. 298.11." The only circumstance in which 
the Department of Environmental Regulation appoints district supervisors under s. 
298.11 is when a quorum of district landowners, i.e., district landowners "in person or 
dulv represented," is not present and, therefore, an election by district landowners in 
person or by proxy cannot be held. (Emphasis SUpplied.) Thus, although the matter is not 
entirely free from doubt, I am of the opinion that district landowners may vote by proxy 
in the annual election of a district supervisor under s. 298.12. 

The conclusion reached herein is consistent with the proposition most recently 
enunciated in Spector v. Glisson, 305 So.2d 777, 781-782 (Fla. 1975), that, absent clear 
expression otherwise, the applicable constitutional or statutory language should always 
be resolved in favor of retention in the people of the power and opportunity to select 
officials of the people's choice. In this instance, therefore, where the applicable statutory 
language is subject to construction, any question as to whether district landowners may 
vote by proxy in annual elections of district supervisors under s. 298.12, F. S., should be 
answered in the affirmative, since the alternative may be that the Department of 
Environmental Regulation will appoint such supervisors. Moreover, the conclusion 
reached herein is consistent with the well-accepted rule of statutory construction that 
statutes should be interpreted so as to avoid ul1l'easonable 01' anomalous results. See 
Radio Tel. Communications, Inc. v. Southeastern Tel. Co., 170 So.2d 577,580 (Fla. 1964); 
Leach v. State, 293 So.2d 77 (1 D.C.A. Fla., 1974). In this regard, it seems unreasonable 
to conclude that s. 298.11, id., allows district landowners to vote by proxy at the initial 
election of a district's board of supervisors, but that s. 298.12 precludes their voting by 
proxy at subsequent elections of district supervisors. I perceive no reasonable basis for 
such a distinction.in the statutes. 

Your question is answered in the affirmative. 

076-139-June 18, 1976 

MUNICIPALITIES 

RESPONSIBILITIES TO PROVIDE MEDICAL TREATMENT 
FOR MUNICIPAL PRISONERS 

To.' .lohn C. Chew, City Attorney, Daytona Beach 

Prepared by.' Jerald S. Price, Assistant Attorney General 

256 



QUESTION: 

Is the City of Daytona Beach legally obligated for costs incurred by the 
hospital or a physician in furnishing medical care to persons 
incarcerated in the city detention facility in the absence of an agreement 
with the Halifax Hospital District, and, further, does the city's obligation 
depend upon whether the persons receiving treatment are indigent 01' 
nonindigent, 01' whether the treatment is for a serious illness 01' injury 
and is necessary dul"ing the period of confinement? 

SUMMAIW: 

A municipality is responsible for providing all necessary medical care 
to its municipal prisoners so long as they remain in custody and 
regardless of whether they are indigent 01' nonindigent. Although local 
detention facility rules (Ch. 10B-17, Florida Administrative Codel require 
treatment for "serious" or "substantial" injury or illness, caution should 
be exercised in allowing nonmedical detention facility personnel to 
decide whether a prisoner's request for medical attention is frivolous or 
is based on serious or substantial illness or injury. 

The opinions of this office have consistently held that the officer in charge of a county 
or tnLLnldpal detention facility, and ultimately the county or municipality for which the 
officer in charge is acting, is charged with the responsibility to provide medical care to 
prisoners incarcerated in the local detention facility. This duty detives from s. 951.23, 
F. S., and the implementing Florida Administrative Code (FAC.) 01' rules of the 
Department of Offender Rehabilitation (formerly the Division of Corrections of the 
Department of Health and Rehabilitative Services). See Ch. IOB·17, F.A.C., formerly Ch. 
IOB·8, F.A.C, 

As to whether an individual is a municipal prisoner or a county prisoner for purposes 
of determining the entity responsible for providing medical care, the following definitions 
are provided in s. 951.23, F. S. Section 951.23(1)(b) defines countv prisoner as "a person 
who is detained in a county detention facility by reason of being charged with or 
convicted of eithe1' felony or misdemeanor." (Emphasis supplied.) A municipal prisoner 
is defined by s. 951.23(1)(d) as "a person who is detained in a municipal detention facility 
by reason of being charged with or convicted of violation of municipal law or ordinance." 
(Emphasis supplied.) In AGO's 072-3:16 and 075·47 I held that a municipal police officer 
who arrests a person for violation of a state law (felony or misdemeanor) is acting on 
behalf of the state and that a person so arrested by a municipal officer for violation of 
state law is constructively a county prisoner for whose medical care the sheriff is 
responsible. 

In AGO 075·35 I stated unequivocally that the duty to provide medical care applies 
with equal force to indigent and nonindigent prisoners. Also emphasized in AGO 075·35 
were the points that the duty to provide medIcal care ends upon release of the prisoner 
from custody and that the dttty is not affected by the fact that the illness or injury might 
have arisen before the prisoner was taken into custody. 

I have considered the special act creating the Halifax Hospital District, Ch. 11272, 
1925, Laws of Florida, as amended by Ch. 13490, 1927, Laws of Florida, but I am of the 
opinion that the act's requirement that the hospital district provide free care to indigents 
does not affect 01' relieve the duty of a municipality or county to be responsible for 
providing medical care required by its prisoners. While it does appear that the hospital 
district would become responsible for an indigent prisoner upon release from custody, 
under the rationale of the previous opinions of this omce the entity in charge of the local 
detention facility in which the prisoner is incarcerated is responsible for furnishing 
medical care so long as the prisoner remains in custody. r would also note that it has 
been established, in AGO's 059-148 and 075·47, that the transfer of a prisoner from the 
detention facility to a hospital for treatment does not remove the prisoner from custody 
of the sheriff or mUllicipal police department. Similarly, AGO 075·47 established that a 
sheriff'S or police department's duty to provide medical care is not precluded or delayed 
if a prisoner must be taken to a hospital directly upon arrest and before being taken to 
the detention facility for formal booking procedures. 

Finally, as to whether the city's duty to provide medical care depends upon "whether 
the treatment is for a serious illness 01' injury," I would refer you to the following sections 
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of the local detention facility rules concerning medical care. In Ch. lOB-17.04(16), F.A.C., 
it is provided in pertinent part: "Prisoners that show 01' complain of substantial injuries 
or illness should be afforded the opportunity to be seen by a physician 01' another 
appropriate meclical person unless the Officer-In-Charge determines it is not necessary." 
(Emphnsis supplied.) Chapter lOB-17.07(11, FAC., provides in pertinent part that "[tJhe 
Officer-In-Charge will make arrangements for appropriate physician and hospital care for 
prisoners." Chapte]' 10B-17.07(21, F.A.C., provides in pertinent part: "The Officer-In
Charge shall assure that each prisoner is observed on a regular basis and a physician 
~alled 01' treatment provided if there are indications of' serious injury, wound 01' illness. 
The instructions of the physician shall be strictly carried out." (Emphasis supplied.) And 
in Ch. lOB-17.07(B), F.A.C., it is provided that "[tJhe Officer-In-Charge will take action 
concerning mentally ill persons consistent with applicable Florida Statutes and/or court 
orders." 

It should be obvious that no clear 01' readily usable standard emerges flom the above
quoted rules. Both "substantial" and "serious" are used to describe the degree of illnf'Fs 
01' injury which purportedly must exist before treatment 01' the summoning of' a 
physician is required. Either of these modifiers could reasonably be subject to vastly 
differing interpretations on the part of either the prisoner 01' the officer in charge of the 
detention facility. In light of the recent proliferation of civil rights suits brought by 
prisoners demanding better medical care, food, recreation, etc., I must advise against 
your taking an overly strict approach to what constitutes serious 01' substantial illness 01' 
injurY. Considerable caution should be exercised in allowing nonmedical personnel of the 
detention facility to decide that a prisoner's request for medical attention is frivolous. 

076·140-June 1B, 1976 

MUNICIPALITIES 

NOT AUTHORIZED UNDER COMMUNITY REDEVELOPMENT ACT 
TO SELL HOUSING UNITS AS CONDOMINIUMS 

To: Carl R. Linn, City Attorney, St. Petersburg 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTION: 

Does the Community Redevelopment Act of 1969 expressly or impliedly 
grant to a city the authority to sell, in condominium form, units 
developed under the general redevelopment plan? 

SUMMARY: 

The Community Redevelopment Act of 1969 (ss. 163.330·163.450, F. S.) 
does not expressly 01' impliedly grant to a city the authority to sell in 
condominium form units developed under the general redevelopment 
plan. 

Municipalities are granted extensive powers under the Community Redevelopment Act 
(Part III, Ch. 163, F. S.) to carry out the purposes of the act. See ss. 163.370, 163.375, 
163.3BO, 163.3B5, and 163.420. 

A thorough perusal of the act discloses no express or necessarily implied authority for 
a municipality to aell, in condominium form, newly- constructed units developed under 
the Community Redevelopment Act. C(. ss. 163.335(2), 163.340(12)(b), 163.345, 163.370(1), 
(4)(a) and (b), (7){a), and (B), and 163.3BO(I), (2), and (3), F. S. The municipality does have 
the authority, pursuant to s. 163.3BO(3), to temporarily operate and maintain real 
property acquired by it ill a community development area pending disposition of the 
property as authorized in the act. 

In spite of broad "home rule" powers granted to municipalities by s. 2(b), Art. VIII, of 
the Florida Constitution and implemented by Ch. 166, F. S., the Community 
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Redevelopment Act al?peal's to be a preemption of the field. intelldill~ to inhibit the 
powers of a municipality except those expressly granted 01' necessarily Implied therein. 
Cf, AGO 073·54 relating to the powers of a municipality under the Florida Beverage Law, 
Chs. 561-568, F. S. Moreover, the city redevelopment plan and the redevelopment project 
which is the subject of this opinion were not carried out under the authority of Ch. 166, 
but, presumably, the city adopted the resolution provided for in s. 163.355, F. 8" and 
proceeded to exercise the authority conferred by Part III of Ch. 163, F. S. And in areas 
such as this, if reasonable doubt should arise as to whether the municipality possesses a 
specific power, such doubt should be resolved against the municipality. Cf, City of 
Clearwater v. Caldwell, 75 So.2d 265 (Fla. 1954); City of Miami Beach v. Fleetwood Hotel, 
Inc., 261 So.2d 801 (Fla. 1972); State ex tel. Greenberg v. Florida State Board of Dentistry, 
297 So.2d 628 (1 D.C.A. Fla., 1974), cel't. dismissed, 300 So.2d 900 (Fla. 1974). 

The intent of the act, as expressed in s. 163.345, F. S., is to afford maximum 
opportunity to the rehabilitation or redevelopment of the community redevelopment 
area by private entel'pl'i:Je. NOlwHhstumling temporary retention and operation provided 
for under s. 163.380(3), F. So, a municipality may retain property or an interest in such 
property in a community redevelopment only for public use. 

The contemplated project in St. Petersburg does not involve rehabilitation of a 
deteriorated building, 1101' is it a "guidance" or demonstration project. Section 
163.370(1)(f), F. S. Therefore, the city is without authority to purchase or condemn 
property for the purpose of clearing it and building condominiums thereon and selling 
such condominium units to individuals. 

YoU!' question is answered in thf;J negative. . 

076-141-June 18, 1976 

SUNSHINE LAW 

BUS TOURS OF CITY PROJECTS AND PUBLIC WORKS 
BY CITY COUNCIL 

To: Lawrence C. Casey. City ~v[al!ager. North Miami 

Prepared by: Sharvn L. Smith, Assistant Attorney Cfeneral, and Patricia R. Oleason, 
Legal Research Assistant 

QUESTION: 

Maya citY' council conduct regularly scheduled bus tours of the cit~ 
accompanied by the city staff, if the tours are open to the public and 
advance notice is given, without violating the Sunshine Law and, if so, 
must minutes be recorded? 

SUMMARY: 

A regularly scheduled bus tour by a city council with the city staff of 
various city projects and wOl'ks where informal discussions of city 
matters take place does 110t violate the Sunshine Law (s. 2S6.011, F. S.l 
when the tours are o.pen to the public, adequate advance notice is given, 
reasonable oppol'tumty to attend is afforded the public, and adequate 
miImtes ar\~ promptly recorded and available for inspection. 

According to your letter, the North Miami City Council has decided that it would be 
beneficial for its members to tour the city regularly with city staff members in order to 
keep abreast of va~'iot1s city rrojects. The cOllncil has adopted Resolution No. 1757 which 
provides that the ('ouncil wil take a bus tour of the city 011 the Saturday prior to the first 
city council meeting of each month. Legal notices annoullcing the bus tour are posted on 
the city hall bullet.in board and in both POllt offices several days before the date of the 
tour. In addition, m.embers of the news media are notified of each toU!' and an agenda is 
prepared which sets forth the loo:ations to be visited. The tours are open to both the press 
and public. The overall purpose of the tours is to keep the city council abreast of various 
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city projects and public works und to provide un opportunity for the city staff to discuss 
city mutters informally with members of the city council. Although the council does not 
officially convene as a group during the tour, two or more council members could find 
th(lJtlseivl' "nguged in discussions on some matters on which foreseeable action may be 
tnkell b\' 1lil' city council. The general nature of the tours, therefore, is akin to that of an 
informal "workshop meeting" which has been held to be within the purview of s. 286.011, 
F. S. City of Miami Beach v. BernH. 245 So.2d 38 (Flu. 1971); Bourd of Public Instruction 
of Browal'd County v. Doran, 22·1 So.2d 693 <Fla. 1969). Accord: Attol'lley Generul 
Opinions 074·62 and 074·94. 

When the requisite advance notice has hl'en given und u reasonable opportunity for 
the public to uttend exists, thl're is no violation of the Government in the Sunshine Law. 
SeC' Hough v. Stembridge. 278 So.2d 288 (3 D.C.A. Fla., 1974). The Supremll Court has 
stated in City of Miami Beach v. Berns, supra, at 41, that "a secret meeting occurs when 
public offit'ials meet at a time and place to avoid being seen 01' heard by the public." The 
bus tours as outlined in VOU!' letter are not "secret mlletings" within this definition since 
the~' nre oplm to both public and press and reusonable notice of each trip is posted several 
days in advance of the dote of the tour. 

The second part of YOlll' question relates to the recording of minutes of meetings t'f 
public bodies covered by the Sunshine Luw. Section 286.011(2). F. S., stutes: "The 
minutes of It meeting of any such board or commission of uny such state agency 01' 
authority shall be promptly recorded and such r('cords shall be open to public inspection." 

In AGO 074·62. this office held that minutes were required for workshop meeting::; eUld 
that such minutes should be promptly recorded and available for inspection. Even though 
the city. council does 110t COllVene formally (IS a body during the bus tours, minutes are 
stiJI recluired under the Sunshine Law. These minutes should indicate each place visited, 
the general purpose for the stop, general nature of discussions with the staff, and any 
tentative proposals 01' recommendations made. Gpon transcription they should be 
recorded and available for public inspection. 

I am of till' opinion, therefol'l'. that the city council may continue the bus toms as 
provided for in the aforocited ordinance provided that there is adequate advance notice 
tlwl'eof io the public and reasonable opportunity for the public to attend and minutes nre 
takt'n und promptly record('d pursuant to s. 286.011. F. S. 

076·142-June 1R, 1976 

CONSULTANTS' COMPETITIVE NEGOTIATION ACT 

APPLICABILITY 'fO MUNICIPALITIES AND OTHER NONSTATE 
AGENCIES; APPLICABILITY TO CONTINUOl:S INSPECTION 

PROGRAM OF \VATER AND SEWER SYSTEM 

To: William f(. HO/l'('U. City Aflome,\'. Boca Ratol! 

Pn'pal'ed by: Siaff 

(~UESTIONS: 

1. Are muniripalitles and other nons tate agencies subject to the 
rllquirements of s. 287.055(3)(a) or (4), F. S.? 

2. If so, is a program of continuous inspections, investigations, 
examinations, and analyses of a municipal water and sewer service 
systl'l11 under a continuing contract a "project" as defined by s. 
287.055(2)(0. F. S., and thus subject to the requirements of s. 287.055(3)(a) 
and (ti), F. S.? 

SUMMAHY: 

Muniripalities and other nonstate agencies are still subject to the notice 
requirements and the competitive selection and negotiation requirements 
of the CeNA (s. 287.055, F. S.). 1975 amendments clid not operate to 
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impliedly repeal these requirements as to the local governmental units 
designated in the act. 

A program of continuous inspections, investigations, examinations, and 
analyses of a municipal water and sewer service system under a 
continuing contract could be construed as a study activity within s. 
287.055(3}(a), F. S., and subject to the act if it involves professional fees of 
more than $5,000 ancI provides for other than general advice and 
assistance, but that is a factual question to be detel'mined by the 
governing bocIy of the municipality or other governmental agency. 

Section 287.055. F. S., the Consultants' Competitive Negotiation Act (CCNAl. has been 
the subject of several Attorney General Opinions during the preceding veal's. As I noted 
in AGO 074·308, the CCi\iA: . 

. . . was designed to provide procedures for state alld local gOl'emmellt 
agencies to follow in the employment of professional service consultants so as 
to make more competitive the contractmg fol' professiollal services und to 
require the emploYlll~ of the most qualified und competent individuals and 
firms at fair, competItive. and reasonable compensation. [Attorney General 
Opinions 073·216 and 075·56; emphasis supplied.] 

The purpose of the CCNA has also been stated as "to require competitive negotiation 
with a view of obtaining the most qunlified firm for a particular project at the most 
reasonable compensation." AttOl'ney General Opinions 074.191 and 075·86. 

Since 1973, the CCNA has defined "ugellcv" to include the state or a state agency; a. 
mUllicipality 01' j)oliticnl subdivision; and u school district 01' school bom'd. Section 
287.055(2)(b), F. S. Section 2, Ch. 75·281, Laws of Florida. added a definition of the word 
"project" which reads, in part: 

"Project" means that fixed capital outlay study or planning activity described 
in the public notice of the state or a state agency pursuant to paragraph (3)(a). 
An agency shall prescribe by administrntive rule proc'edllres for the 
determination of n project under its jurisdiction .... [Section 287.055(21(f), 
F. S.; emphasis supplied.] 

Section 287,055(3)(a), F. S., requires that each agency publidy announce: 

. . . each occasion when professional services are required to be purchased 
for a project whose basic construction cost is estimated by thl! agem:v to be more 
than $100.000 or for a planning or study actit'ity (('hell the fee for professional 
seruices exceeds $5,000 . , .• PubUr notice shall include a general description of 
the project . , , . (Emphasis supplied.) 

The material which I have italicized is added to the subsection as n result of the 1975 
amendments (s. 2, Ch. 75·281). 

Since the definition of the \Yord "project" refers to the activity descl'ibed in the public 
notice required by s. 287.055(3)(a), F. S., it is not permissible to rely solely upon the 
disembodied language of the first sentence of s. 287.055(2)(fl. F. S., for an inclusive 
definition of the word "project." AU parts of a statute must be rend together. Amos v. 
Conkling, 126 So. 283 (Fla. 1930); State ex reI. Harris v. Bowden. 150 So. 259 (Fla. 1933). 
Each part of a statute is to be construed in connection with eve~' other part. T.tmpa & 
J. Ry Co. v. Cutts, 85 So, 364 (Fla. 1920); In I'e Opinion to the uoverno1', 60 So.2d 321 
(Fla. 1952), and force and effect given to each purt thereof. State ex reI. Finlayson v. 
Amos, 79 So. 433 (Fla. 1918); AGO 057-269. Statutory definitions usually control the 
meaning of statutory words, but statutory definitions do not control where obvious 
incongruities in language would be created and where the major purpose of the statute 
would be destroyed. Lawson v. Suwannee Fruit & Steamship Company, 336 U.S. 198 
(1949). .. 

I further note that the title of Ch. 75·281, Laws of Florida, describes the amendment 
to s. 287.055(3)(a), F. S., as 

... eliminating the public notice and selection process requirements for 
professional service contracts for projects the estimated basic construction cost 
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of which is $100,000 or less or a planning or fltudy activity of which the fee is 
$5,000 or less . . .. 

The titlEl of an act may be considered in determining l(;'gislative intent and may serve to 
aid In the constmction of the body of the act and as evidence of that legislativn intent. 
Cur'ry v. Lehman, 47 So. 18 (Flu. 1908); Stute f!;'C rei. Church v. Yeats, 77 Ro. 262 (Fla. 
191'7). The function of the title is to define the scope of the act. County of Hillsborough 
v. Price, 149 So.2d 912 (2 D.C.A. Fla., 1963). Section 287.055(3}(a), us amended by Ch, 75· 
281, stilll'equires that each agell(Y (as defined by s. 287.055(2)(b), F. S.) publicly Ul1l10UnCe 
each occasion when professional se/'['ices (as defined by s. 287.055(2)(a), F. S.) are 
required for a project (as determined by each agency having jurisdictioll, s. 287.055(2)(f), 
F. S.) when the cost of that project exceeds the prescribed amounts. Therefore, any 
implied limitation of the not.ice requirement, restricting it to only those projects 
contemplated by the state or state agencies, which appears in the first sentence of s. 
287.055(2)(1) cOlltl'adicts the existing law (s. 287.055(3)[aj), as well as the second sentence 
of s. 287.055(2)(0, both of which were added to 01' amended by Ch, 75·281 limiting the 
notice requirement for projects of a certain cost. 

The question of whethet· an amendment to a statute effects an implied amendment or 
repeal of an existing statute is one of legislative intent. State v. Gadsden County, 58 So. 
22 (Fla. 1912), State e.t rei. Worley v. Lee, 168 So. 809 (Fla. 1936), State ex rei. MYt,rs v. 
Cone, 190 So. 698 (Fla. 1939), In re Wade. 7 So.2d 797 (Fla. 1942). 

In this case, not only is the clear legislative intent to repeal a portion of the notice 
requirement absent, but, further, it seems clear that the legislative intent was to limit 
notice requirements for projects below a certain dollar cost, not for projects contemplated 
by municipalities and other nonstate agencies. In the absence of a clear indication of 
legislative intent to limit the application of the CCNA to state and state agency pl'ojects 
only, cf. State e.t rei. Housing Authority of Plant City v. Kirk, 231 So.2d 522 (Fla. 1970), 
I can see no fashion in which the statute can be read as a cohesive whole, given the intent 
previously described (AGO's 073·216, 074·191, 075-56, and 075·86), and yet construe s. 
287.055(2)(0, F. S., as effecting un implied repeal of the application of a major portion of 
the act. The legislative intent as gathered from the language of a statute is the law, State 
ex rei. Davis v. Knight, 124 So. 461 (Fla. 1929)j Pillans & Smith Co., Inc. v. Lowe, 157 So. 
649 (Fla. 1934), even though that intent may apparently contradict the strict letter of the 
statute, or a part th~reof. State v. Sullivan, 116 So. 255 (Fla. 1928); Singleton v. Larson, 
46 So.2d 186 (Fla. 1950). 

When the CeNA is examined and read in its entirety, the manifest legislative intent 
and purpose to regulate the competitive negotiation of contracts by consultants for 
certain professional services by designated local governments is clearly the overriding 
purpose of the act and therefore controls. This purpose is in no way affected by the first 
sentence of s, 287.055(2)(0, which cannot be construed to defeat the overriding purpose 
of the act. Municipalities and llonstate agencies are subject to the Consultants' 
Competitive Negotiation Act (s. 287.055, F. S.), and 1975 amendments to that act did not 
operate to impliedly repeal the application of the act to municipalities and other nonstate 
agencies. 

Your first question is answered in the affirmative. 
As to your second question, a progl'am of continuous inspection, investigations, 

examinations, and analyses of a municipal water and sewer systf'm. under a continuing 
COlltract, might be construed as a study activity within s. 2t!'1.055(3)(al, F. S., and 
therefore would be subject to tl>a act if the fee for professional services involved were 
greater than $5,000. Attorney General Opinion 075·131 states that a city may employ a 
city en(l"ineer undel' a yearly contract to provide general advice and assistance without 
complYll1g with the CCNA each time the city called upon the city engineer for advice or 
assistance pursuant to the contract. Such a contract would not be a project pursuant to 
the CeNA. That same opinion also states that "such an employment contract should be 
limited to general advice and assistance; and an engineering contract for a particular 
'pt'oject' should be negotiated in compliance with the CCNA requirements." Anything 
fUl'tllE.ll' than general advice probably falls within the intent of the CCNA, as has been 
previollsly expressed. 

I note further that s. 287.055(2)(f)1. and 2., F. S., provides for procedures for 
determination of projects which are couched in terms of construction, rehabilitation, 01' 
ronovation activities. Whether 01' not a particular project falls within the parameters 
indicated above is 0. question of fact to bp determined in each instance by the responsible 
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agency and challenged by parties who disagree. The Attol'Uey General is not a fact· 
finding official 01' boay. Attorney Generul Opinion 075·78. 

076-I<t3-June 21, 1976 

MUNICIPALITIES 

tYJfuW§~~*~J~~O;~r~RTk ~~~~l~s~~1f.~£SWaA~b'i;Yt6· 
LAND OR PRIVATE LAND FORMERLY BELONGING TO INTEti:AMA 

To: ."'lyles J. Tralills, Cily IlttOl'lley, 1"1Tortlt Miami 

Prepared by: Dat'id K. Miller, Assistant Attol'rley General 

QUESTIONS: 

1. Does the City of North Miami have the llutllOritv to impose and 
collect ad valorem taxes on private interests leasing rcal property owned 
by: The State of Florida (and Florida International University); Dade 
County; the City of Miami; 01' private owners, when such property was 
formerly a part of Interama? 

2. Does the City of' North Miami have the llutbority to l'equire 
occupational license taxes of private interests situated on lands owned by 
the parties listed above? 

SUMMARY: 

The City of North Miami does have the authol:ity to impose ad valorem 
taxes upon private leaseholds of publicly owned lands tllliess expressly 
exempted by law, and upon the fees of private owners whose land was 
formerly owned by Interama. The city may also impose occupational 
license taxes upon such lessees as provided in Ch. 205, F. S., unless 
exempted by law. 

Both questions are answered in the affirmative with the ('aveat that the questions and 
answers are both limited to the "authority" to tax and do not consider whetner the lessee 
may be entitled to a tax exemption based upon its use of the property. 

AS TO QUESTION 1: 

The Florida Supreme COltl't has held that land owned l\l1d used by the state 01' by a 
county is immune from ad valorem taxation. Dickinson v. City of Tallahassee. 325 So.2d 
1 (Fla. 1975); Hillsborough County Aviation Auth. v. Walden. 210 So.2d 193 (Fla. 1968); 
State ex ret. Charlotte County v. Alford, 107 So.2d 27 (Fla. 1958); Park·N·Shop v. 
Sparkman. 99 So.2d 571 (Fla. 1957). This immunity extends to state-owned lands within 
tlie state university system, including Florida International University. See 5S. 20.15 and 
2<10.031(2). F. S. The immunity also extends to land:; previously owned by the Inter· 
American Centel' Authority (Intel'ama) under Ch. 554, F. S. 1973, which are presently 
owned by the Department of Natltl'al Resources undel' ss. 253.033 und 20.25(5), F. S. 
Land owned and used by municipalities for public purposes is exempt from ad valorem 
taxation under s. 3(a). Art. VII, State Canst., and s. 196.199(1)(c), F. S. 

When a private party purchases the fee interest in public lana, however, the land's 
immunity 01' exemption by virtue of public ownership is lost. and the land becomLo 
taxable unless exempt under some other provision of law. See s. 4, Art. VII, State Canst., 
requiring a just valuation of all prop,erty for ad valorem taxation, nnd s. 196.001(1), F. S. 
The privately owned prol?erty descrIbed ill your question 1 is neither immune nor exempt 
by VIrtue of having pl'eVlOus!y been owned by Interama. This property is taxable unless 
exempt under some other provision of law. 

Section 196.001(2), F. S., expressly authol'izes taxation of leasehold interests in public 
property, unless such leaseholds are expressly exempted by lnw. That section reads: 
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ProRerty subject to tnxation.-Unless expressly E.>x('mpted from tuxution. 
tIll' fo owing property shull be subjt·ct to taxation in the manner provided by 
law: 

(2) All leasehold interests in propf~rty of the United States. of th(· state. 01' 
uny political subdivision, municipality. aglmcy. authority. or other public body 
('orpornte of the statt'. 

Notwithstanding that the leaseholder may qualify for un ex.!mption by vit'tue of an 
nPPl'opl'inte use of tIll' IC(lsllhold and upon meeting all conditions pr(,cedent. Lhe POWN' to 
tax is still present under the section citt·d. The righ t to an exemption necessarily 
pl'(>HUPPOS('S lh(> PO/N'" to tax. SrC' Dickinson v. City of Tullahassee, supra, at 3 (citing 
Orlando Utilities Comm'n v. Milligan, 229 So.2d 262. 264[4 D.C.A. Fla., 19691. ('('I·t. denied 
237 So.2d 539 [Flu. 1970J). 

In order to treat this issue thoroughly and avoid confusion, I will discuss bdefiy 
leasehold exemptions. The USl'S for which a lease bold eX('mption nlay be obtained are set 
forth in s. 196.199(2), :£<'. S. They include, in paragraph (al, the use by the h.'ssl'e so as to 
s~l've a govcrnnwntal, municipal, 01' public purpose 01' function, as defined in b. 196.012(5), 
F. S. These sertior.s should be read in light of Williams v. Jones. :326 80.2d 425 (Flu. 1975) 
(discusHed infra). Paragraph <b) allows an exemption for leaseholds to organizations 
which use HlP propertv exclusively for literary, scientific. religious, or charitable 
PUl·POSt'S. Thore IS now a substantiufbody of case law upholding and interpreting these 
statutes. Undt'l' the authority of these cases, the taxabiHty of the leasehold must rest 
upon tho use to which it is put. SeC'. e.!!., Williums v. Jones, 326 80.2d 425 (Flu. 19751, ill 
which pl'ivate leaseholders on land owned by Escambia County were held to be outside 
the scope of these exomption provisions undo therefore. not entitled to an exemption. The 
uses in question, for private residential and commerciul purposes, were held to be 
proprietary rather than governmental in nature; such proprietary uses, under Williams. 
cannot bo said to be exempt from ad valorem taxing power. Decisions on this point prior 
to the Williams decision include Straughn v. Cump, 293 So.2d 689 (Fin. 1974); Dade 
County v. PUll Amel'ican World Airways, 275 So.2d 505 (Fla. 1973); und Hertz C"l'p. v. 
Walden, 299 So.2d 121 (2 D.C.A. Flu .• 1974). aff'd. 320 80.2d 385 (Fla. 1975). 

Because VOUI' request doeR not specify the uses to which the leaseholds ill question 1 
are put, I cannot opine 011 whether they \ ... ouId be entitled to apply for exemption. The 
cuses cited and others decided under s. 196.199(2), :£<'. S., should be ht~lpful as guideline;). 
Nevertheless, my conclusion as l'egnros the tuxing authority is unaffected by the cited 
exemptioll pmviHions. 

AS TO QUESTION 2: 

Mt1l1icipnl occupational license taxation is authorized by the Local Occupational 
License Tax Act. eh. :W'5, F. 8. Although that act recognizes certain exemptions from the 
license tax, none is n:lowed for occupations pursued by private lessees of public lands. 
The absence of such atl exemption suggests that the taxing power can reach these 
interests. In fact, such a result may be compelled under the unifot'mity requirement of s. 
205.043UHa) and the constitutional guarantee of equal protection in Amendment XIV, U. 
S. Const. These requirements operate to prohibit discrimination within a taxed class, so 
thut vulnerability III ocCuptttional license taxntion should not depend upon the situs of 
the taxpayer within a jurisdiction. 

This conclusion does not diminish the immunities 01' exemptions from ud valorem 
tnxution which are enjoyed by public bodies und certain of theil' lessees. The licensee. 
rather than the public owner, pays the tax. The license tux does not interfere with the 
public owner's ability to attract tenants or collect rent. Ther(! is no disharmony of 
function 01' purpose. The distinction between a liccnse tux nnd a property tax is 
l'ecof.,rnized in Guuden v. Kirk. 47 80.2d 567, 572 (Flu. 1950), und 51 Am. Jur.2d Licenses 
alld Prrmits s. 1. That distinction resides in the fact thut a p"opel'ty tax imposes no 
condition or restriction, but is levied dil'ectlr upon property, \vhereas a license tax is 
ill1po~ed upon the exercise of a privilege and It", payment is a condition precedent to that 
eXerClS(!. 



It follows that tLe \<laseholde)'s in question 2 nre not exempt from occupationallictwsf< 
taxation by virtue of operntil'15 on publicly owned lands. The leaseholder ill q\lCbtiOIl 2 
operating on privutely owned Ilmd is likewise nonexempt. ' 

076·144-June 21, 1976 

TAXATION 

DISABLED EX·SERVICEMAN ENTITLF-D TO EXEMPTIoN 
ON PROPERTY RENTED TO OTHBR PERSONS 

To: Dal'id L. Reid. Palm Beach Cormly Propcrly Appraiscr. West Palm Bea('h 

Prepared by: Zollie Jf. ll'faynard. Jr .. Assistant Attorn.:y General. and Barry F. Rose, 
LegaZlntem 

QUES1'ION: 

Maya quaUfied, partially disabled ex-serviceman be grunted the limited 
tax eXemption provided for in s. 196.24, F. S., on property }'ented to others 
and on Wh1.ch he is not clain'lillg the basic $5,000 homestead exemption? 

SUMMARY: 

A qualified, partially disabled ex·serviceman may be grunted tbe 
limiteil tux exemption I>rovidod for in s. 196.24, F. S., on property owned 
by sllch ex·serviceman but rented to other pel·sons. 

YOUI' question IS answered in the affirmative. 
Section 196.24, F. S., sets forth two requirements for ex-sel'vicemen to qualify for the 

purticular property tax exemption: • 

196.24 Evidence of disahility of ex·servicemen; exeml?tion.-Any ex· 
serviceman, (1] a bona fide resident of the state, who has beenJ2J disabled to a 
degree of 10 percent 01' more in war sel't'ice between [specifiedJ dates . .. shall 
be entitled to the exemJ2!;ion from taxation provided for in s. 3(b), Art. VII of 
the Constitution .... (Emphasis supplied.) 

I direct your attention to AGO 072·151 wherein I stated that s. 196.202, F. S., 
implements s. 3(b), Art. VII, State Canst., and that s. 196.24, F. S.: 

... assuming its constitutional validity, pel'mits an ex-serviceman who is 
disabled to n degree of 10 percent or more to qualify for the 8500 tax exemption 
provided by the constitution und by s. 196.202 . _ .• 

In AGO 074-325, I stated: 

Section 196.24 is entitled "Eoidetu:e of disability" atld purports to implement 
the same cOllstitutional provisions as does s. 196.202, which restates the 
minimum five hundred dollar con~titutional exemption for certain classes of 
persons. Article VII, s. 3(h), Stnto Const. Section 196.24 therefore defines un 
exemption fOl'veterans disabled 10 percent or more dul'ing Wal' set'vice, in ploc\! 
of the requirement of total and permanent disability under s. 196.202. (Cf. 
constitutional issues considered in AGO 069-132.) Thus, by claiming exemption 
under s. 196.24, a tuxpayet' would simp!>, qualify, by rn.euns of separate 
standards or tests, for the i:!.isability exemption stateo in ~ 1.96.202. 

Both SS. 196.24 and 196.202 are derivatives of s. 3(b), Art. vn, supra, und neithel' ure 
restdcted to homesteads or residences of the individual. Based upon the above l'ationaJe, 
this office held in AGO 073·325 that the exemption in s. 196.202 wns not limited to 
homestead property. In that opinion, I concluded: 
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The exemption provided by s. 196.202, F. S .... is not limited to homestead 
property .. " Persons who qualify for the exemption provided by s. 
196.202 ... may apply this exemption to horm~stt::<'d property or to other 
taxable properly owned by them. incZudl.ng real properly which is not contiguous 
to the homestead. (Emphasis supplied.) 

Therefore, a qualifi~d, partially disabled ex-serviceman may be· granted the limited tax 
exemption provided for in s. ] 96.24, F. S., on property owned hy },in; but rented to other 
persons. 

076-145-June 28, 1976 

ELECTIONS 

STATUS OF CAMPAIGN FINANCE LAWS IN LIGHT OF 
U. S. SUPREME COURT DECISION INVALIDATING 

FEDERAL STATUTES 

To: Reubin OV. AS/lew, Governor, Tallahassee 

Prepared by: Staff 

QUESTIONS: 

1. Which provisions of the Florida. eloction laws have been affected by 
the United States Supreme Court decision in Buckley v. Valeo, 96 S,Ct. 
612 (1976)? 

2. Does the Department of State have the authority to require, by the 
adoption of administrative rules, disclosure of campaign spending 
activities by third-party independent spenders? 

SUMMARY: 

The United Stt~tes Supreme Court decision in Buckley v. Valeo, 96 S.Ct. 
612 (1976), has the effect of invalidating, on constitutional grounds, state 
campaign financing statutes which have the same purpose and effect as 
the federal statutes invalidated in Buckley. The Department of State has 
the authority to require, by the adoption of administrative rules, 
disclosure of campaign spending activities by third-party independent 
spenders. 

AS TO QUESTION 1: 

In the case of Buckley v. Valeo, 96 S.Ct 612 (1976), the United States Supreme Court 
ruled on constitutional challenge" to numerous provisions of the federal campaign 
financing laws. The essence of the decision is perhaps best summarized in the court's own 
words: 

In summary, we sustain the individual contributiun limits, the disclosure and 
reporting provisions, and the public financing scheme. We conclude, however, 
that the lim{tations on campaign expendl:tures by individuals and groups, and 
01( expenditures by a candidate from his personal funds are constitutionally 
infirm. Finally, we hold that most of the powers conferred by the Act upon the 
Federal Election Commission can be exercised only by "Office1:s of the United 
States," appointed in conformity with Art. II, s. 2, d. 2 of th~ Constitution, and 
therefore cannot be exercised by the Commission as presently constituted. 
(Emphasis SUpplied,) 

As discussed in further detail below, a number of the provisions of the Florida Statutes 
regulating campaign financing (many of \vhir.h were modeled on the federal regulatory 
scheme) have the same effect as, and prohibit the same activities as, the federal statutes 
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invalidated in the Buchley case, supra. It cannot be ~ainsaid that the interest of the state 
in regulating such matters with respect to candidates for state and local C)ffices is 
indistinguishable in nature or degree from the interest of the f·adei'al government in the 
regulation of the campaigu financing activities of candidates YOI' federal offie", Similarly, 
those who would participate in state or local political activity are no less entitled to the 
exercise of their First Amendment freedoms than are those who choose to become active 
in federal political campail:,,11s. Such being the case, I am of the view that the BucJdey 
decision must be regarded as having the effect of invalidating all state statutol'y 
provisions which have t!.3 same purpose and effect as the federal statutes invalidated in 
BucJdey. To adopt any other construction of the Buchley decision would be to disregard, 
with no substantial foundation for so doing, the First Amendment tights of those who 
participate in state and }o,;it} political campaigns, In the following paragraphs, I have 
listed the provisions of our state campaign financing laws which are clearly affected by 
the Buchley decision. It should be noted that it is also possible the Buddey decision may 
in the future be found to affect other statutory provisions within the context of a 
particular factual situation. . 

The provisions of s. 106.10, F. S., would appear to be invalidated in toto by the Buddey 
decision. Section 106.10 has the effect of prohibiting all candidates for state and local 
office from expending funds on behalf of their nomination or election in excess of the 
dollar-amount limits specified in the statute. With respect to such prohibitions in the 
fedel'allegislation, the court in Buc1de), said: 

The Act's expenditure ceilings impose direct and gtlh~tnntifll restraints on the 
quantity of political speech. • •• It i" clear that u pl'imal'Y effect of these 
expenditure limitations is to restrict the quantity of campaign speech by 
individuals, gl'OUpS, and candidates. . 

We find that the governmental interest in preventing corruption and the 
appearance of corruption is inadequate to justify ... [the] celling on 
independent expenditures. 

The candidate, no h'3S than any other pel'son, has a First Amendment right to 
engage in the discussion of public issues and vigorously and tirelessly to 
advocate his own election and the election of other candidates. Indeed, it is of 
particular importance that candidates have the unfettered opportunity to make 
their views known so that the electol'ate may intelligently evaluate the 
candidates' pel'sonal qualities and their positions on vital public issues before 
choosing them on election day. 

No governmental interest that has been suggested is suffiGient to justify the 
·estrir.tion on the quantity of political expression imposed by ... [the] 
campaign expenditure limitations. 

For the same reasons, the provisions of s. 106.19(1)(d), F. S., are invalidated to the extent 
that they impose a penalty for making expenditures in excess of the amounts provided 
in s. 106.10, F. S. 

The provisions of s. 106.021(3) and (4), F. S., would appear to be invalidated by the 
Buchle/ decisioll to the extent that they operate to prohibit expenditures by a group 01' 
individual which are not coordinated with a candidate. Buckley invalidated, on First 
Amendment grounds, a federal statute which had the effect of limiting the amount a 
group or indiviqual could spend advocating the election or defeat of a candidate. In so 
doing, the court stated: 

We find that the governmental interest in preventing cOl'ruption and the 
appearance of corruption is inadequate to justify ... [the statute's] ceiling on 
independent expenditures. 

While the independent expenditure ceiling thus fails to serve any substantial 
governmental interest in stemming the reality or appearance of corruption in 
the electoral process, it heavily burdens core First Amendment expression. 

For the reasons stated, we conclude that ... [the statute's] indept.Lldent 
expenditure limitation is unconstitutional under the First Amendment. 
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It cannot be doubted that if a limitation on such spending offends the F'irst Amendment 
guarantees, no less violence is done to the Constitution by a statute which prohibits such 
spending. It should also be noted that to the extent that s. 106.14, F. S., might appeal' t/) 
prohibit uncoordinated expenditures by a ~oup 01' individual, it shOUld be regarded as 
ll'validated for the reasons discussed immediately above. 

The question of whether s. 106.15, F. S., is also rendered invalid by Buchleyis presently 
pending in a case before the Florida courts. I am of the opinion that there are 
distingJishing features between the statutes ruled on in the BacHey case and the 
pFovisil1ns of s. 106.15 and have taken the position in the pending litigation that s. 106.15 
is unaffected by the Buddey case. Until the litigation regarding s. 106.15 is resolved, I am 
of the view that it should be regarded as unaffected by Bucl~ley. 

AS TO QUESTION 2: 

Being an "agency" within the definition of that term found at s. 120.52(1), F. S., the 
Department of State is subject to the Administrative Procedure Act. Cf. AGO's 075·6, 076· 
50, 076-116, and 076·126. In addition, the Division of Elections of the Department of State 
is expressly made subject to the Administrative Procedure Act by s. 106.22(16), F. S., 
which involves the adoption of ru1es by the division refJarding campaign financing. As 
such, the department is prohibited from the exercise of "mherent" ru1emaking authority 
h;V s. 120.54(13), F. S. Nevertheless, there is a eleal' distinction between the exercise of 
"mherent" rulemaking authority, prohibited by the Administrative Procedure Act, and 
the exercise of "implied" authority which (it is well settled by judicial decision) does exist. 

"Inherent power" of an agency is that authority alleged to exist without its being 
derived from any sourcej a right or ability to do things without having received that right 
or ability from another source. Black's Law Dictionary 921 (Rev. 4th Ed.). "Implied 
powers" of an agency are those which al'e necessary to effectuate powers expressly 
~anted or conferred and which must therefore be presumed to have been within the 
mtention of the legislative grant of authority to the agency. Black's Law Dictionary, 
supra, at p. 1334. 

This distinction has been recognized in St. Regis Paper Co. v. State, 237 So.2d 797 (1 
D.C.A. Fla., 19,(0), affirmed in part, expunged in part, 257 So.2d 253 (Fla. 1971), wherein 
the court held that while statutory agencies do not possess any "inherent" powers, they 
do have, and are limited to, powers granted either expressly or impliedly in the agency's 
enabling legislation. The court stated at 799: 

[2] The [Florida Air and Water Pollution Control) Commission strenuously 
argues that its grant of powers is derived from Chapter 403 and it further has 
the inherent powers of both the State Board of Health, under Chaptp.r 381, 
Florida Statutes, F.S.A. and that of the former Air Pollution Control 
Commission, under Chaptcl' 403, Florida Statutes, F.S.A. It is well settled that 
a statutory agency does not possess any inherent powers; such agency is limited 
to the powers granted. either expressly or by necessary implication, by the 
statutes creating them. Florida Industrial Commission ex reI. Special Disability 
Fund v. National Trucking Company, 107 80.2d 397 (Fla.App.1st, 1958). 
(Emphasis supplied.) 

It is therefr,re evident that while the Administrative Procedvre Act codified the 
prohibition fl$ainst an agency's exercise of inherent powers (s. 120.54[13), F. S.), it has 
not affected tne existence or exercise of implied authority by agencies which the courts 
have traditionally recognized to exist. Peoples Gas System, Inc. v. City Gas Co., 167 So.2d 
577 (3 D.C.A. Fla., 1964), affd, 182 So.2d 429 (Fla. 1965). 

The implied authority of an agency is that power which exists by fair implication and 
intendment incident to, and included in, authority expressly conferred on the agency, the 
exercise of which is consistent with, and necessary for, the effectuation of the agency's 
statutory duties and responsibilities. State v. Atlantic Coast Line R. Co., 47 So. 969 (Fla. 
1908). As stated in Williams v. Florida Real E;;tate Commission, 232 So.2d 239 (4 D.C.A. 
Fla., 1970) at 240: 

[ll Administrative agencies are creatures of statutes. Their powers are 
speCIal and limited, being only those which are legally conferred upon them by 
the statutes of the state, expressly or impliedly for the purpose of carrying out 
the aims for which they were established. State ex reI. Burr v. Jacksonville 
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Terminal Co., 1916, 71 Fla. 295, 71 So. 474. The statute which creates the 
administrative agenc,}' and invests it with its powers restricts it t(:. the powers 
granted. The agency haa no power j except tnose mentioned in the statute or 
reasonably implied. It is the statute, not the agency, which directs what shall 
be done. The statute is not a mere outline of policy, which the agency is at 
liberty to disregE'.rd -'Y. put into effect according to the agency's ideas of what is 
best for the public welfare. (Emphasis sllpplied.) 

Implied powers must, of course, be reasonabl:y implied from the express terms of the 
statute and must, by fair implication, be inCIdent to, and included in, the authority 
expressly conferred. Keating v. State, 167 So.2d 46 (1 D.C.A. Fla., 1964), quashed on other 
grounds, 173 So.2d 673 (Fla. 1965). 

Beyond the mere existence of implied powers, the courts have also ruled that such 
implied powers are equal in legal force ana effect to an agency's express powers. In City 
Gas Co. v. Peoples Gas System, Inc.; 182 So.2d 429 (Fla. 1965), the Florida Supreme Court 
indicated at 436 and '137: 

. . . we reject the notion of any such distinction between express and implied 
statutory authority as posited by the chancellor. The powers of this and similar 
agencies include both those expressly given and those given by clear and 
necessary implication from the Qrovisions of the statute. State ex reI. Wells v. 
Western Union Tel. Co., 1928, 96 Fla. 392, 118 So. 478. Neither category is 
possessed of greater dignity or effect. (Emphasis supplied.) 

It therefore appears that the Department of State may exercise that im-plied 
rulemaking authority which is, by fair implication, incident and necessary to the 
effectuation of its express statutory authority and responsibilities regarding campaign 
financing found in Ch. 106, F. S. 

Turning now to the express statutory powers and duties of the De~artment of State 
regarding campaign financing, attention is first directed to s. 15.13, F. , I., which provides, 
inter alia: "The Department of State shall have general supervision a\ .:! administration 
of the election laws." The Secretary of State has also been statutorily designated the chief 
election officer of the state and has been granted broad authority to maintain uniformity 
in the election process by s. 97.012, F. S.: 

The Secretary of State is the chief election officer of the state. and it is his 
responsibility to: 

(1) Obtain and maintain uniformity in the application, operation, and 
interpretation of the election laws. \ 

To implement this broad statutory charge, the Legislature has empowered the 
Secretary of State, through the Division of Elections, to promulgate rules to :mplement 
the Florida Campaign Financing Act: 

It shall be the dttty of the Division of Elections to: 

* 

(16) Prescribe suitable rules and regulations to carry out the provisions of 
this chapter. Such rules shall be prescribed pursuant to chapter 120. [Section 
106.22. F. S.; emphasis supplied.} 

I am of the view that the statutory responsibility of the S"".etary of State to insure 
"uniformity in the application, operation, and interpretation of the election laws." 
coupled with the dllty to "[pJrescribe suitable rules and regulations to carry out the 
provisions" of the campaign financing laws, pl'ovides ample authority under the legal 
principles diflcussed above for the Department of State to adopt rules and regulations to 
require uniform disclosure of all campaign spending activities. Specifically, such rules 
and regulations could include the imposition of disclosure requirements on groups or 
individuals who malte independent expenditw'es which are not coordinated with any 
candidate. 

Unquestionably, it would be desirable for the Legislature to enact modernizing 
legislation to conform the letter of the campaign financing laws to the guidelines of the 
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Buchley case. However, their failure to do so has not left us with an unworkable system. 
As noted in answering your first question, very few of our campaign financing statutes 
have been affected by Buckley. And, as concluded above, the Department of State has at 
least implied authority to enact rules and regulations to establish uluform disclosure of 
alJ campaign spending. 

Your second question is answered in the affirmative. 

076-146-June 28, 1976 

ELECTIONS 

CALCULATION OF QUALIFYING FEES FOR CANDIDATES 
FOR COUNTY OFFICE 

To: Bruce A. Smathers, Secretary of State, Tallahassee 

Prepared by: Michael M Parrish, Assistant Attorney General 

QUESTIONS: 

1. Are the guidelines in AGO 074-177 for calculating the amount of 
qualifying fees of candidates for county offices in 1974 still applicable for 
calculation of such fees in 1976? 

2. What cost-of-living adjustment, if any, should be used for the 
purpose of calculating the qualifying fees of candidates for such offices? 

3. Should the 20 percent limitation provided by s. 145.18, F. S., be 
taken into consideration for the purpose of calculating the qualifying 
fees of candidates for such offices? 

SUMMARY: 

The "annual salary" for the purpose of computing the filing fee and 
committee assessment of candidates for offices the salaries of which are 
established by Ch. ]45, F. S., consists of the base salary plus compensation 
for the population increments over the minimum for each population 
group, multiplied by a cost-of-living factor of 1.211. The population 
estimates as of July 1, 1975, should be used for this purpose. This method 
of computation should be applied to all county offices whose 
compensation is fixed by Ch. 145, even though a particular officer may not 
have yet attained the full amount of the maximum salary authorized 
under Ch. 145 by reason of the 20 percent limitation of s. 145.18(2). The 
computation should also take into consideration the special qualification 
salary provided by s. 145.10(2), where applicable. 

Due to their interrelationship, your questions will be answered together. It should be 
noted at the inception that the general principles enunciated in AGO 074-177 continue to 
be applicable to the calculation of the amount of the qualifying fees of candidates for 
nomination and election to offices the salaries of which are established by Ch. 145, F. S., 
as amended by Ch. 76·80, Laws of Florida. However, factual and statutory changes since 
1974 require a different procedure for the implementation of such general principle!J, 

The first factual change which affec'L-o this matter is that the cost-of-living factor must 
now be taken into account in computing the amount of the qualifying fees. Pursuant to 
s. 145.18(1), F. S. 1975 (repealed effect.ive July 1, 1976, by Ch. 76-80, Laws of Florida), the 
salaries provided by the severlll sections of Ch. 145, F. S., have, since October 1, 1974, 
been adjusted annually by a cost-of-living factor certified by the Department of 
Administration. Accol'dingly, the maximum authorized s::>]ary for any officer whose 
compensation is set by Ch. 145 is determined by three elements: The base salary, the 
compensation for population increments, and the cost-of·living factor. The last factor 
certified-which is the factor used to adjust salaries during the current fiscal year-is 
1.211. Inasmuch as application of this factor has the effect of an upwards adjustment of 
21.1 percent of the sum of the base salary and the compensation for population 
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increments, it must be taken into account in arriving at "the best measure of the financial 
possibilities of the office." See AGO's 072-217 and 074-177. 

The second factual change which affects this matter is the change in the estimated 
population of the several counties of the state. Pursuant to s. 23.019, F. S., the 
Department of Administration annually prepares estimates of the population of each of 
the counties in this state. The most recent such population estimate-and the one which 
will be used for the calculation of salaries under eh. 145, F. S., for the fiscal year 
beginning October 1, 1976-is the estimate of population as of July 1, 1975, a copy of 
which is attached hereto as Appendix A. The population figures shown in Appendix A 
are the OllflS which should be used for the purposes of cn!culating the amount of the 
subject qualifying fees, because they are the population ilgures which will be used to 
compute the salaries of officials under Ch. 145 during the greater part of the first year in 
office of those who are elected in November of 1976. 

The statutory change which bears on this matter is Ch. 76-80, Laws of Florida, section 
1 of which hal' the effect of repealing subsection (1) of s. 145.18, F. S., as of July 1, 1976. 
Section 2 of Ch. 76-80 provides: "This act shall not affect cost-of-living adjustments 
certified prior to the effective date of this act." Accordingly, while Ch. 76·80 has the effect 
of disallowing any future fluctuation in the rate of cost-of-living adjustments to salaries 
established by Ch. 145, F. S., it specifically preserves the adjustments which have been 
previously certified. 

Subsection (2) of s. 145.18, F. S., limits the amount by which salal'ies established by Ch. 
145, F. S., may increase from one year to the next to 20 percent of the previous year's 
compensation. The effect of this limitation is that the salary payable to an officer whose 
compensation is set by Ch. 145 may not in any given fiscal year be more than a total of 
120 percent of his salary for the preceding fiscal year. See AGO 075·'38. However, 
although the provisions of s. 145.18 may impose limitations on the amount of the salary 
increases of an officer who has not yet attained the maximum salary authorized by Ch. 
145, such provisions do not enter into the calculation of qualifying fees of candidates for 
election to public office. Accordingly, I am of the view that the amount of the qualifying 
fees should be calculated on the basis of the maximum salary authorized for that office 
by Ch. 145, irrespective of whether the incumbent of the office has yet attained such 
maximum salary level. 

It must also be noted that s. 145.10(2), F. S. 1975, provides, with respect to the salaries 
of property appraisers: 

(2) Special qualification salary shall be an additional $2,000 per year to each 
[property appraiser) who has met the reqUirements of the Department of 
Revenue and has been designated a cel·tified Florida (property appraiser1 .... 

Therefore, in calculating the amount of the filing fee and committee assessment of a 
candidate for the office of property appraiser, this special qualification salary should be 
included as part of the estimate of annual salary with respect to all candidates who would 
be eligible to receive it if successful in their bid for election. 

In an effort to simplify the implementation of the foregoing, I am attaching hereto as 
Appendix B a suggested procedure for calculation of the subject qualifying fees. Also 
attached as Appendix C is a sample calculation following the procedure set out in 
Appendix B, which uses as an example the office of member of the board of county 
commissioners of Alachua County. 
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Appendix A 
Estimates of Population, by County in Florida: July 1, 1975 

April 1, 
1970 

County Census 
Florida .•......... , . . . . . . . . . . 6,791,418 

Alachua .......•............ , 
Baker ............•.. '" '" .. 
Bay .......... , ............ . 
Bradford ................... . 
Brevard ................... . 

Broward ................ , ... . 
Calhoun .................... . 
Charlotte ........ " ......... . 
Citrus ...................... . 
Clay ....................... . 

Collier ..................... . 
Columbia ................... . 
Dade, ............•......... 
DeSoto. '" ............•..... 
Dixie ...................... . 

Duval ...................... . 
Escambia ................... . 
Flagler ..................... . 
Franklin .................... . 
Gadsden .................... . 

Gilchrist .................... . 
Glades ......... " .......... . 
Gulf ....................... . 
Hamillon ................... . 
Hardee ....... '" . " ........ , 

Hendry •................•.... 
Hernando ... , ....... , ....... , 
Highlands ................... . 
Hillsborough ................ . 
Holmes ..................... . 

Indian River ................ . 
Jackson .................... . 
Jefferson ................... . 
Lafayette ................... . 
Lake ........ , .............. . 

Lee .•••.•. : .••..••. , ..•••.. , 
Leon ......•................ 
LeYjl ..•.••.••.•••••..•.....• 
Libel'ty ...•.........•.......• 
Madison, ••. '" .••.••.••••••• 

Manatee , .. I , t ..... .- • ; ••• ~ .... 0/ 

lVlal'ion .••......•.......•...• 

104,764 
9,242 

75,283 
14,625 

230,006 

620,100 
7,624 

27,559 
19,196 
32,059 

38,040 
25,250 

1,267,792 
13,060 

5,480 

528,865 
205,334 

4,454 
7,065 

39,184 

3,551 
3,669 

10,096 
7,787 

14,889 

11,859 
17,004 
29,507 

490,265 
10,720 

35,992 
34,434 

8,778 
2,892 

69,305 

105,216 
103,047 

12,756 
3,379 

13,481 

97,115 
69,030 
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Estimate 
July 1, 
1975 

8,485,230 

130,838 
12,256 
91,606 
16,265 

251,986 

876,296 
8,328 

42,190 
35,252 
47,706 

62,734 
28,793 

1,437,993 
18,190 

6,638 

578,347 
224,893 

6,634 
7,855 

39,068 

5,052 
5,148 

10,920 
8,641 

18,51.1 

15,875 
28,546 
42,787 

605,597 
12,518 

46,254 
41,224 

9,442 
3,116 

86,718 

156,499 
133,204 

15,630 
3,925 

14,423 

123,506 
93,469 

Percent 
Change 

24.9% 

24.9 
32.6 
21.7 
11.2 

9.6 

41.3 
9.2 

53.1 
83.6 
48.8 

64.9 
14.0 
13.4 
39.3 
21.1 

9.4 
9.5 

48.9 
11.2 

.3 

42.3 
40.3 

8.2 
11.0 
24.3 

33.9 
67.9 
45.0 
23.5 
16.8 

28.5 
19.7 

7.6 
7.7 

25.1 

48.7 
29.3 
22.5 
16.2 

7.0 

27.2 
35.4 
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Appendix A 
Estimates of Population, by County in Florida: July 1, 1975 

April 1, Estimate 
1970 July 1, Percent 

Census 1975 Change 

Martin .. ~ . . . . . . . . . . . . . . . . . . . 28,035 47,726 70.2% 
Monroe ..................... 52,586 55,706 5.9 
Nassau ...................... 20,626 29,149 41.3 

Okaloosa •••••••••••••••••• t. 88,187 102,017 15.7 
Okeechobee ...... , ........... 11,233 16,950 50.9 
Orange ............. , ..... ,. .. 344,311 424,556 23.3 
Osceola ..................... 25,267 36,668 45.1 
Palm Beach ........................ 348,993 477.751 36.9 

Pasco ....................... 75,955 130,190 71.4 
Pinellas ...................... 522,329 666,595 27.6 
Polk •••••• oI ••••••••••• 1> ••••• 228,515 275,973 20.8 
Putnam ..................... 36,424 43,494 19.4 
St. Johns .................... 31,035 40,220 29.6 

St. Lucie ..................... 50,836 69,079 35.9 
Santa Rosa ....... t.· .. ·····. 2i7,741 46,892 24.2 
Sarasota ...................... lfW,413 163,172 35.5 
Seminole .................... 133,692 136,447 63.0 
Sumter •••.........•..... , •.• 14,839 20,589 38.7 

Suwannee .. , ................. 15,559 18,866 21.3 
Taylor ...................... 13,641 14,553 6.7 
Union .. , .................... 8,112 10,395 28.1 
Volusia ...................... 169,487 212,417 25.3 
Wakulla . . . .. . . . . . . . . . . ~ . . .. . . . 6,308 8,837 40.1 

Walton ...................... 16,087 18,043 12.2 
Washington ............ , ........ 11,453 14,072 22.9 

Appendix B 
SUGGESTED PROCEDURE FOR CALCULATION OF QUALIFYING 

FEES OF CANDIDATES FOR OFFICES THE SALARIES OF 
. WHICH ARE ESTABLISHED BY CHAPTER 145, 

FLORIDA STATUTES 

Step 1: Identify the Base Salary of the office ~n question for the Population 
Group of your county. 

Step 2: Subtract the minimum poptilation for your county's Population Group 
from the popUlation of your county as shown on the attached estimate of 
population as of July 1, 1975. 

Step 3: Multiply the figure obtained in Step 2 by the Group Rate for your 
county's Population Group. 

Step 4: Add the Base Salary (Step 1) and the product of the computation in 
Step 3. 
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Step 5: Multiply the sum obtained in Step 4 by a cost-or-living adjustment 
• factor of 1.211. (Note: In the case of candidates for the office of property 

appraiser who, if elected, would be eligible for the special qualification salary 
authorized by §145.10(2), F. S., add $2,000 to the result obtained in Step 5 
before proceeding to Step 6.) , 

Step 6: Multiply the result obtained in Step 5 by three percent (3%) to obtain 
the amount of the filing fee. 

Step 7: Multiply the result obtained in Step 5 by two percent (2%) to obtain 
the amount of the committee assessment. 

Step 8: Add the results obtained in Step 6 and Step 7. The result of this 
computation is the full amount of the qualifying fees of a candidate for 
nomination to a particular office in your county. 

Appendix C 
SAMPLE COMPUTATION OF THE QUALIFYING FEES OF 

A CANDIDATE FOR THE OFFICE OF MEMBER OF THE BOARD 
OF COUNTY COMMISSIONERS OF ALACHUA COUNTY 

Step 1: The July 1, 1975, estimate of population shows Alachua County to 
have an estimated population of 130,838. 'I'his places it in Population Group 
IV (minimum 100,000 to a maximum of 199,999), which provides for a base 
salary of $12,000. 

Step 2: Subtraction of the minimum population from the actual population is 
as follows: 

130,838 (actual population) 
- 100,000 (minimum for Population Group IV) 

= 30,838 

Step 3: The applicable Group Rate for Population Group IV is $0.045, which 
multiplies the figure obtained in Step 2 as follows: 

30,838 (figure obtained in Step 2) 
X $ 0.045 

= $1,387.71 

Step 4: Addition of the Base Salary (Step 1) and the product of Step 3 is as 
follows: 

$12,000.00 
+ 1,387.71 

= $13,387.71 

Step 5; Multiplication of the sum obtained in Step 4 by the cost·of·living 
factor is as follows: 

$13,387.71 
x 1.211 

= $16,212.52 
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Step 6: Multiplication of the result obtained in Step 5 by 3% is as follows: 

$16,212.52 
x .03 
= $ 486.38 

Step 7: Multiplication of the result obtained in Step 5 by 2% is as follows: 

$16,212.52 
x .02 

= $ 324.25 
Step 8: The addition of the results obtained in 
follows: 

$486.38 
+ $324.25 

= $810.63 

Step 6 and Step 7 is as 

Note: All computations in the foregoing example have been rounded upward 
to the next full cent. 

076·147-June 29, 1976 

SOVEREIGN IMMUNITY 

LIMITATION ON CLAIMS AGAINST DADE COUNTY OR 
THE DADE COUNTY SCHOOL BOARD 

To: Dick Clark, Representative, 118tk District, Miami 

Prepared by: Staff 

QUESTION: 
Is the statutory limit on claims provided in the Florida Tort Claims Act 

a rigid limit, or may a claimant from Dade County petition the 
Legislature for judgment rendered in excess of that limit or sue the 
employer beyonQ. the statutory limit? 

SUMMARY: 
Pursuant to s. 768.28, F. S., which provides generally for the waiver of 

the state's sovereign immunity from suits in tort, a claimant from Dade! 
County may bring suit against Dade County or the Dade County School 
District to recover compensatory money damages in tort in excess of the 
monetary limitations prescribed in s. 768.28(5). However, except to the 
extent that insurance coverage is available, that part of any tort 
judgment obtained by a Dade County claimant against Dade County or 
the Dade County School District which is in excess of these statutory 
monetary limitations may not be 1;>aid and, to that extent, is 
unenforceable except upon "further act of the Florida Legislature; and,. 
until judicially determined otherwise, the power of the Florida 
Legislature to so "further act" appears limited to the extent :":lat s. 11, Art. 
VIII, State Const. 1885, as carried forward by s. 6, Art. VIII, State Const. 
1968, precludes the enactment of a claims bill directing such an excess to 
be paid from the funds of Dade County or the Dadt. County School 
District or from funds in the State Treasury due that county ot' school 
district. 

The following discussion is limited solely to a consideration of tort claims originating 
in Dade County, to claims and suits in tort for money damages against Dade County or 
the Dade County School District, and to the effect 01' impact thereon of the Dade County 
Home Rule Amendment to the Florida Constitution, s. 11, Art. VIII, State Con st. 1885, 
carried forward by s. 6, Art. VIII, State Con st. 1968, the Dade County Home Rule 
Charter, and s. 768.28, F. S., which provides generally for the waiver of the state's 
sovereign immunity from suit. 
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By the enactment of s. 768.28, F. S., which became effective generally on January 1, 
1975, the Florida Legislature waived the sovereign immunity of the state and its agencies 
and subdivisions from tort liability, but only to the extent provided therein. More 
specifically, s. 768.28(5) establishes monetary limitations on the tort liability of the state 
and its agencies and subdivisions of $50,000 per claimant and $100,000 pel' incident or 
occurrence, See also s. 768.28(5) providing that the state's liability shall not include 
punitive damages or interest for the period prior to judgn1ent; and s, 768.28(10) providing 
that the monetary limitations do not aIlply to the extent an insurance policy provides 
coverage. However, as discussed in AGO 075-69, it is also expressly provided in s. 
768.28(5) that: 

. . . a judgment or judgments may be claimed and rendered in excess of these 
amounts . , . and that portion of the judgment that excf'E1ds these amounts 
may be reported to the legislature but may be paid in part in whole only by 
further act of the legislature. 

It is clear, therefore, that s. 768.28, F. S., does not fix any rigid limit on the amount of 
compensatory money damages a claimant may seek to recover in a tort claim or suit 
against the state or its agencies or subdivisions. Thus, a claimant from Dade County may 
bring suit against Dade County or the Dade County School District to recover 
compensatory money damages in tort in excess of the monetary limitations prescribed in 
s. 768.28(5). However, any part of any judgn1ent obtained by such a claimant that exceeds 
these statutory monetary limitations may not be paid and, to that extent, is 
unenforceable except upon some further valid act of the Florida Legislature. Cf. AGO 
076-41 in which this office concluded that, with certain limited exceptions mentioned in 
that opinion, municipalities possessed no aspect of the state's immunity from tort 
liability upon which the state's waiver of sovereign immunity contained in s. 768.28 and 
the statutory limitations applirable thereto could operate. 

As to what would constitut" a further valid act of the Florida Legislature with regard 
to a tort judgment obtained by a claimant from Dade County against Dade County or the 
Dade County School District that exceeds the monetary limitations established by s. 
768.28(5), F. S., there are two Florida Supreme Court decisions which affect this issue. 
In Dickinson v. Board of Public Instruction of Dade County, 217 So.2d 553 (Fla. 1968), 
the Florida Supreme Court h~ld con-::.titutionally invalid Ch. 67-677, Laws of Florida, a 
claims bill which directed payment, out of funds appropriated to the Board of Public 
Instruction of Dade County (and not specifically committed to a particular use) to the 
father of a student fatally injured while playing on the grounds of a Dade County 
elementary school of the sum of $5,000 as compensation for medical expenses and other 
damages suffered by the father as a result of the student's fatal injury. In those portions 
of the Supreme Court's decision pertinent to the instant inquiry, it was first concluded 
that Ch. 67-677 was a local law "because it affected only Dade County find made an 
appropriation out of specific funds due to the schools of that county only." Then, the 
Supreme Court considered the Dade County Home Rule Amendment, s. 11(5), (6), and (9), 
Art. VIII, State Const. 1885 (carried forward by s. 6, Art. VIII, State Const. 1968), and 
stated as follows: 

As we have done on other occasions, we concur in the view that in matters 
which affect only Dade County, and which are not the subjed of specific 
constitutional provisions or valid general acts pertaining to Dade County and 
at least one other county, the electors of Dade COI'uty may "govern themselves 
autonomously and differently than the people of ob~er counties of the state." S 
& J Transportation, Inc. v. Gordon, 176 So.2d 69 (Fla. 1965)_ In the cited opinion 
we announced the view that a reasonable construction of the com:., itutional 
scheme formulated for the government of Dade County alone suggests that the 
Legislature "no longer has authority to enact laws which relate only" to the 
affairs of Dade County. Indeed, the view which we announced in the last cited 
case expresses the very essence of so-called "home rule government." 
Consistent with this view it appears to us that in regard to matters of the 
nature under consideration, the people of Dade County have adequate 
authority through the referendum process to make provision in their Home 
Rule Charter for meeting moral obhgations of this tYl?e. Actually, in so doing 
they would be following a course little different than If they were required to 
pursue a constitutional referendum on a local law ... ,[217 So.2d at p. 555.) 

276 



Cf, AGO 074·99 in which this office opined that a specialluw (or local law, see s. 12(g), 
Art. X, State Const. 1968) relating to a single county operating under it charter adopted 
pursuant to s. l(c), Art. VIII, State Const. 1968, and requiring the payment of a sum 
certain from county funds or from funds due the county from the State Treasury for the 
relief of a claimant will not become effective unless and until it is approved by the 
affected county's electorate. 

Subsequently, in Dickinson v. Bradley, 298 So.2d 352 (Fla. 1974), the Florida Supreme 
Court upheld the c0l1stitutiol1a1 validity of another claims bill, Ch. 71·468, Laws of 
Florida, which provided that the State of Florida reimburse the claimant there involved 
for compensation lost during the period in which he was suspended from the office of 
Constable o)f the Second District of Dade County. In its decision on direct appeal, the 
Supreme C(lurt quoted at length from the trial court's opinion, finding it to be "an able 
and accurat~ explanation of the law governing this case," and, accordingly, affirmed the 
trial court's ,iudgment that Ch. 71·468 was constitutionally valid. In that portion of the 
trial court's opinion pertinent to the instant inquiry, it was st:>.ted as follows: 

" ... This case is to be distinguished from the Dickinson case [Dickinson v. 
Board of Public Instruction of Dade County] ... in that here there is a 
recognition of liability of the state for the action of state officers and bodies in 
the wrongful removal of plaintiff from office and thus dep1'iving him of the 
emoluments of such office. In Dickinson, [supra) the act involved sought to 
.:lirect the disbursal of Dade County funds for death resulting from negligence 
o~' the Dade County school system. Chap. '71·168 is 110t a special act in the sense 
of operating in a particular locfllity 01' single county even though the plaintiff 
was and is a county officer of Dade County. It may be reasoned that it is special 
in its J'estriction to a single person. However, any claim bill is restricted to les::! 
than the general public and its purpose is to discharge the state's moral 
obligation to any individual or other entity whom or which the legislature 
recognizes as being entitled to such. . .. [T]his act does not appropriate the 
f\lnds of any locality. The act is a valid claim bill, enacted as a general law and 
in full harmony with other statutory provisions relating to bills of this nature. 
The Dade County Charter is not involved in the slightest, nor are the other 
constitutional provisions which have been cited by the defendant .... " l298 
So.2d at pp. 353·354.) 

The trial court then construed the language of Ch. 71·468 relating to the source of the 
funds to compensate the claimant and concluded that "ri]t is clear that it is the state and 
not a particular county which is to pay the sum." 298 So.2d at p. 3154. 

Applying these two Florida Supr·eme Court decisions to the instant inquiry, and until 
judiclally determined otherwise, it would appear that when a tort judgment obtained by 
a claimant from Dade County against Dade County or the Dade County School District 
exceeds the statutory monetary limitations prescribed by s. 768.28(5), F. S., 01' any 
insurance coverage available, the Florida Legislature is constitutionally precluded from 
enacting a claims bill directing such excess to be paid from funds of Dade County or the 
Dade County School District or from funds in the State Tl'easury due that, county or 
school district. See Dickinson v. Board of Public Instruction of Dade County, supra. 
However, if the Florida Legislature acknowledges 01' recognizes that there is a liability 
on the part of the State of Florida (as distinguished from its political subdivisions) to 
discharge the state's moral obligation to any individual or entity whom 01' which the 
Legislnture determines is entitled to ~uch, it may constitutionally enact a general la.w 
gl'anting relief to a claimant from Dade County provided that the source of funds for 
payment of any such claims bill is limited to state funds, i.e., the state's General Revenue 
Fund, and not the funds of Dade County 01' the Dade County School District 01' any funds 
in the State Treasury due that county or school district. See Dickinson v. Bradley, supra. 

To the extent that the general statement made in AGO 075·69 with respect to the 
Florida Legislature direqting a politicaJ subdivision to pay a tort judgment in excess of 
the monetary limitations prescdbed by s. 768.28(5), F. S., differs from the conclusion 
l'eached herein (01' the provisions of s. n, Art. VIII, State Canst. 1885, as carl'ied forward 
by s. 6, Art. VIII, Stat(t Const. 1968), such statement is hereby modifit~d so as to except 
Dade County and the Dade County School Distdct therefrom and, to that extent, is 
hereby superseded. 
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076-148--June 29, 1976 

PAROLE AND PROBATION COMMISSION 

SELECTION OF COMMISSl.ON MEMBER TO SERVE AS 
VICE-CHAIRMAN OF Cml(MISSION 

To: Ray E. Howard. Chairman, Florida Parole and Probation Commissl:on, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

May the members of the Parole and Probation Commission elect a 
member to serve as vice-chairman of the commission? 

SUMMARY: 

Pursuant to t~le authority granted it by ss. 947.06 and 947.07, F. S., and 
governing rules of parliamentary law, the Parole and Probation 
Commission may provide, by propel·Iy adopted rule of internal 
organization and p. f 'I:edure for the conduct of its affairs of business, for 
the designation of a Alember of the commission as vice-chairman of the 
commission to sct as chairman in the absence or incapacity of the 
chairman, including the exercise of the duty of calling meetings of the 
commission. The commission may likewise by rule provide for the 
method of selection, term of office, and duties of the vice-chairman. 

The existence, powers, ~uties, and general organization of the Parole and Probation 
Cnmmission are provided by Ch. 947, F. S. As to the internal organization of the 
eOlnmission, s. 947.04(1) provides: 

As soon as practicable after their appointment. the ll'1smbers of the 
commission shall meet and select from their number a chairman who shall 
serve for a period of 2 years and until his successor is elected and qualified, and 
they shall likewise select from their number a secretary who shall serve for a 
period of 2 years and until his successor is elected and qualified. (Emphasis 
supplied.) 

Other than the above section requiring a chairman and secretary of the commission, 
there is no statutory provision requiring or specifically authorizing the creation of any 
other office-such as vice-chairman-of the commission. 

However, s. 9'17.06, F. S., empowers the commission to meet "from time to time as may 
otherwise rthan at the call of the chairman] be determined by the commibsion." And s. 
947.07, F. S., grants to the commission the following anthority: 

The commission shall have power to make such rules and regulations as it 
deems. best for its governance including among other things rule:. of practice and 
procedure and rules prescribing qualifications to be possessed by its employees. 
(Emphasis suppJied.) 

This broad grant of rule-making power to the commission is not limited with respect to 
the commission's power to meet at such times as it may determine or to organize itself 
for the performance of its statutory functions, other than by s. 947.06, which requires the 
commission to meet at the call of the chairman, and s. 947.04, which provides that there 
shall be a chairman and secretary. 

In AGO 074-6, I considered the power of a municipal housing authority to establish its 
own procedural and organizational l'ules, including the selection of its officers. It was 
stated in that opillion: 

When not otherwise prescribed by statute, a public body corporate "nd politic 
or other deliberative body may adopt its own regulations and rules of procedure 
and, in the absence thereof, the general parliamentary rules of law prevail. See 
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62 C.J.S., Municipal Corpomtions, s, 400; 67 C.J.S., Parliamentary Law, Section 
3, Accord; Witherspoon v. State, 103 So. 134 (Miss, 1925); Crawford v, Gilchrist, 
59 So. 963 (Fla. 1912). When lawful authori.ty therefor €; jsts, an administrative 
agency may adopt its own mode or form of organization. See 73 C.J,S., PubUc 
Administrative Bodies and Procedure, s. 19; State v. St~\te Board of 
Administration, 25 So.2d 880 (Fla. 1946). See also 62 C.J.B., Municipal 
Corporations, s. 389. 

The only statutory limitations imposed upon the Parole and Pl'obation Commission 
with respect to officers of the commission and its meetings are that there shall be a 
chairmall and secretary and that the commission shall meet at the call of the chairman. 

Therefore, I am of the opinion that the commission may provide, by a properly adopted 
rule of internal organization and procedure for the conduct of its business, for the 
designation of one of the commission members as vice-chairman of the commission to act 
as chairman in the absence of the chairman or during periods of incapacity of. the 
chairman to act as such, including exercise of the duty of calling of meetings of the 
commission. And the commission may pr'0vide by rule for the method of selection, term 
of office, and duties of the vice-chairman. The vice-chairman may be given ministerial 
functions relating to the commission's own governance and the conduct of its affairs or 
business and could be assigned any statutory duty of the commission other than those 
duties which may be required by statute to be performed only by the commission as a 
whole or only by some other officer of the commission. 

076·149-June 30, 1976 

NURSING ACT 

EMPLOYEES OF DEPARTMENT OF HEALTH AND REHABILITATIVE 
SERVICES ACTING AS NURSING ASSISTANTS IN 

ADMINISTERING MEDICATION, DEFINITION OF "MEDICATION" 

To: William J. Page, Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Batry Silber, Assistant Attorney General 

QUESTIONS: 

1. May psychiatric aides, resident life assistants (aides), cottage 
parents, foster parents, or other persons with similar job descriptions 
orally administer preSCl'ibed, prepackaged, premeasured doses of 
medication; must this administration occur under the supervision of a 
physician, l'egistel:ed nurse, 01' dentist if the medication has already been 
properly prescribed; would these psychiatdc aides, etc" be considered 
nursing assistants? 

2. What is the definition of "medication" as used in the Nursing Act; is 
medication limited to those items which are normally dispensed only by 
prescription, so as to exclude aspirin, cold tablets, etc.? 

SUMMARY: 

Psychiatric aides, resident life assistants (aides), cottage parents, foster 
parents, or other persons with similar job descriptions may orally 
administer prescribed, premeasured, prepackaged doses of medication to 
patients as a purely ministerial function of ensuring that such medication 
is taken by the patient or in assisting patients in taking the medication 
when the patients cannot take the medication by themselves, provided 
that such activity by a nursing assistant in the administration of 
medication of any desc).·iption is performed under the adequate 
supervision of a physician, dentist, or registered nurse. 
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In your letter requesting my opinion on the foregoing 9,uestions you have expressed a 
familiarity with AGO 075·218, wherein I treated substantJaliy the same inquiry by your 
predecessor. It is my understanding that the above questions relate only to the 
amendments made in Ch. 464, F. S., by Ch. 75·273, Laws Gf' Florida, and the manner in 
which that enactment would modify or alter, if at all, those conclusions reached in AGO 
075·218. Furthermore, I must assume that the medication which would be administered 
by those persons enumerated in your inquiry is prescriber!. by a physician and the 
particular medication to be administered to a particular patient is placed in a labeled 
container by a physician or a registered nurse. 

The material amendment to eh. 464, supra, implemented by Ch. 75·273, Laws of 
Florida, with respect to the instant question is found within s. 464.22, which states: 

Exceptions.-No provision of this law shall be construed as prohibiting: 

(5) The rendering of services by nursing assistants acting under the 
adequate supervision of a registered professional nurse. 

In AGO 075·218, the relevant statutory language with respect to the foregoing 
exception read in part "nor shall it be construed to prohibit the rendition of services by 
auxiliary workers acting under the adequate supervision of a registered nurse." Section 
464.22, F. S., 1973. In this context the term "auxiliary" was said to be defined as, "helping 
or aiding; giving support; subsidiary or additional supplementary power." ttA Helper or 
Aide." Texas & Pacific Motor Transport Co. v. United States, 87 F. Supp. 107, 112 (N.D. 
Texas, Dallas Div., 1949). 

The term "assistant," when used as a noun, has been defined as, tla means of help; an 
auxiliary; one who assists; a helper." State ex rel. City of Cincinnati v. Urner, 70 N.E.2d 
881, 884~Ohio 1947). It has been held that the term implies a presumed absence of 
authority to use discretionary power. Lower v. State, 184 N.W. 174, 176, 106 Neb. 666; 
in accord, State ex rel. Dunn v. Ayers, 113 P.2d 785, 788, 112 Mont. 120; State ex rel. 
Neffner v. Hummel, 51 N.E.2d 900, 904, 142 Ohio St. 324. 

Based upon the homogeneous definitions of the terms "auxiliary" and "assistants" as 
used in the former and present s. 464.22, F. S., it is apparent that the Legislature, in 
amending Ch. 464, F. S., did not intend to change the law with reg'lJ'd to those 
individuals that are authorized to administer prescribed, premeasured, prepackaged 
doses of medication under adequate supervision of a registered nurse. It has been held 
that a mere change of language in a statute does not necessarily indicate an intent to 
change the law, for the intent may be to clarify what was doubtful and to safeguard 
against a misapprehension as to the existing law. State ex rel. Szabo Food Services, Inc. 
v. Dickinson, 286 So.2d 529 (Fla. 1973). 

The foregoing authorities support my conclusion that nursing assistants, i.e., 
psychiatric aides, resident life assistants (aides), foster parents, and individuals with 
similar job descriptions fletay orally administer medication or perform other purely 
ministerial acts such as assisting patients to take oral medications, when the medication 
cannot be taken by the patients themselves, or other similar services, so long as such 
assistance is not contrary to good medical practice based on the nature of the medication 
or treatment and is under the adequate supervision of a registered nurse. 

In AGO 075·218, I made the following comments: 

In l'endering this opinion, I am mindful of s. 464.021(2) and (3), F. S., 
regal':ding the practice of professional nursing and the practice of practical 
nursing, respectively. Since there is no indication the medication to be 
administered by auxiliary personnel requires "substantial specialized judgm(>nt 
and skill" and is not "based on knowledge and the application of the principles 
of biological, physical or social science" as required by s. 464.021(2), it does not 
appear the ministerial acts to be performed by such personnel are included in 
the definition of "professional nursing." To construe otherwise would require 
that even the most rout.ine medication or treatment (e.g., aspirin) woula be 
required to be given by a registered nurse. Such a construction would not only 
place a substantial burden on the professional nurse. but would also fail to 
utilize his or her professional training inasmuch as the nurse would be 
performing ministerIal acts that could be performed by other staff personnel. It 
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is a rule of statutory construction that courts will not ascribe to the legislature 
an intent to create an absurd or harsh consequence, so an itlterpreiation 
avoiding absurdity is always preferred, City of St. Petersburg v. Siebold, 48 
So.2d 291 (Fla. 1950). 

Nor does the assistance in taking oral medication fall within the "practice of 
practical nursing" definition (requiring nursing acts in the care of the ill, 
injured, or infirm under the direction of a licensed physician 01' a licensed 
dentist 01' a registered professional nurse) which does not require the 
specialized skill, judgment and knowledge required in proff'ssional nursing but 
requires some basic knowledge of nursing care. Section 464.021(3). F. S. Unlike 
the provisions of s. 464.111(6)(a) and (b). F. S., which requires a practicalnul'se 
to have completed a course of nursing in an accredited school 01' to have 
completed at least 1% years in an accredited professional school of nursing, the 
assistance provided by these auxiliary personnel appears to be merely 
ministerial III nature requiring no nursing skill and only at the direction and 
supervision of a licensed physician, a licensed dentist, or a registered nurse. 

Therefore, I am of the opinion that a psychiatric aide may orally administer 
prepackaged doses of medication where such medication has been premeasured 
and 101' mixed and the aide's function is to merely insure that the medication is 
taken by the patient 01' to assist the patient in taking medication when such 
medication cannot be taken by the patient unassisted, provided Stich auxiliary 
worker is acting under the adequate supervision of a licensed physician, it 
licensed dentist, or a registered nurse. 

Inasmuch as the Legislature has not shown the intent to change the law with respect 
to "auxiIim'ies" or "assistants" performing purely ministerial fUllctions under the 
adequate supervision of a registered nurse, It is my opinion that psychiatric aides, 
resident life assistants (aides), cottage parents, foster parents, or other individuals with 
similar job descriptions may orally administer prescribed, premeasured, prepackaged 
doses of' medication to patients while acting under the adequate supervision of a 
physician, dentist, or registered nurse. 

The term "medicine" has been used as signifying a drug, or a remedial agent that has 
the property of curing or mitigating diseases 01' is used for that purpose. State v. Miller, 
229 N.W. 569,572,59 N.E. 286; Commonwealth v. Seibert, 105 A. 507, 508, 262 Pa, 345. 
In its ordinary sense, as applied to human ailments, it means something which is 
administered, either inte1'llully or exte1'llally, in the treatment of disease 01' the relief of 
sickness, Kansas City v. Baird, 92 Mo. App. 20·1, 208. Any substance 01' preparation used 
in treating diseases and articles intended for use in the diagnosis, cure, medication, 
treatment, or prevention of disease in man or other animals have been held generally as 
being within the definition of the term "medicine." People v. Garcia, 32 P.2d ,145, 447, 1 
Cal. App.2d 761; Justice V. State, 42 S.E. 1013, 1014, 116 Ga. 605; Board of Pharmacy v. 
Quackenbush & Co., 39 A.2d 28, 29, 22 N.J. Misc. 334. 

Section 465.031, F. S., d£:'fines "medicinal drugs" und "patents 01' proprietary 
preparations" for use in the Floridll Pharmacy Act, Ch, 465, F. S. 

Section 465.031(5), F. S., provides that: 

The term "medicinal drugs" or "drugs" shall mean those substances 01' 
preparations commonly known as prescription legend drugs which are required 
by federal 01' state law to be dispensed only on n prescription, but shall not 
include patent or proprietary pl'epnmtions as hereafter defined. 

Section ,165.031(6), F. S., provides that: 

The term "patents or proprietary preparations" shall menn a medicine in its 
unbrokell original package which is sold to the public by, Or under the authority 
of, the manUfacturer or primary distributor thereof, and which is not 
misbranded under the provisions of the Florida Food, Drug, and Cosmetic Law. 

Notwit.hstunding the distinctions made in the definitions of various types of medicines 
and mNi1catic)ll.s 15y the Florida Pharmacy Act, it is apparent th!\t the legislative intent 
tlllder~Ying s. 404.22(5), F. S., is to require that nursing assistants in administering 
medicatl'<:ln of any description or in the performance of any ministerial function 01' service 
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in their capacity as aides 01' assistants act only under the adequate sllporvisiOll of' a 
registered ntU'Se, a physician, 01' a dentist. 

076-150-.June 30, 1976 

MUNICIPALITIES 

MAY NOT MAKE EFFECTIVENESS OF COUNTY ORDINANCE IN 
(TrY CONTINGENT UPON CITY COUN'CIL APPROVAL 

To: Betty Lynn L('(', (Jeneral CoulISel. BI'Olmrci COllllty Commission. Fort Lauderdale 

Prepared by: Oera?d L. Knight. Assistant Attorney O('neral. alld ~f(/,rgarl!t L. Toms. Legal 
Resral'('h Assistant 

QUESTION~ 

May tho governing body of a municipality in Broward County validly 
adopt an ordinance pl'ovidinJ{ that nO Broward County ordinance shall 
be effective within that mumcipality unless and until approved by that 
governing body? 

SUMMARY: 

An ordinance of a Broward County municipality which purports to 
make the effectiveness of all Bl'oward County countywide ordinances 
within that UluniciI?ality contingent upon the approval of that 
municipality's govermng body appears violative of S. 1(1), Art. VIII, State 
Const., providing that county ordinances shall be filed with the Secretary 
of State and shall become effective at such time thereafter "as is pl'ovided 
by gon~rui !aw~Jt 

According to your lotter, the City Council of the City of Mal'gtlte hus adopted an 
ol'dinnn('(> (No. 76·6) providing that no ordinance of Bl'owul'd County shIll! becQu;>: 
t'lfective within that city until approved hy the city council. You contend that such 
municipal ordinance is unconstitutional. 

It is c]eUl' that a county. wi-ether operuting under a charter or nonchartel' government, 
may adopt an ordinance \\pplicuble throughout the county-in the incol'porated, as well 
as the unmcol'J'loruted, ureas thereof-when such ordillullce deals with u subject matter 
that is sU8ceptibie of countywide regulation. il('corci: Attorney General Opinion 071-223. 
),10l'l'OVCl" the Florida Constitution provides that each county ordinunce "shall be filed 
with the se('retury of' state and shall become effective at such time thereafter as is 
provided by gencrnl111w," s. 1m, Art. VIII, State Const.; and, according to general law, a 
count\' ol'dlnan('c shall become effective upon receipt of official acknowledgment from the 
Dt'partment of Stllte that said ordinance has been filed therewith, or at a later date 
p),(~tl('l'nll'd in the Ol'tiil1l111Ce, s. 125.66(1), F. 8. 

An'ol'dingJv, the Board of County Commissioners of Bl'oward Countv may adopt an 
onlinmwt' a!>plicllhle thl'Ol\ghout that county, whirh ordim\llce shall become effective 
upon tlw county's receipt .f an acknowledgment of filing from the Department of State 
01' ut u lall'r dat(' prt'scribed in the ordinance. Moreover, since neither s. 125.66(1). F. S., 
nol' uny oth('1' provision of general law authorizes a municipality to alter or modify in 
an~' wn~' the l'tfective date of county Ol'diuunces in general, it would appellr that the 
~owrl\ing body of the City of );lal'gate ma~' not adopt a municipal ol'di:v.'!l1l.'e which has 
as its purpose lind effect the avoidance or delay of the effectiveness of all Browal'd 
County ordinal1cP!'( within that t~ity. Thus, I am of the opinion that, t(, the extent th(. 
municipal ordinal1(,C' ill questioll rltll'pOl'ts to make the effectivene"", of an Broward 
County countywide ordinances Withitl that city contingent upon t}.e approval of that 
citv'~ governing hody, such municipal ordimltlce is constitution~dly ll1lil'ln. 

in reaching tll(' fOl'egoing condusion, I have not overlooked tliat provision of s. l(g). 
Art. VIII, Stat.e Const., which stat(~s that, ill a county operating under a chartljl' 
~IlVel'l1ment. "Itjhl' dmrter shall provide which shull prevail in the event of rOllflict 
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between county and mUnicipal ordinances"; or s. 8.04 of the Bl'oward County Charter 
which provides, generaliy, that "any county ordinance in conflict with a municipai 
ordinance shall not be effective within the municipality to the extent of such conflict." 
However, in my opinion, both of these provisions, when read within the context in which 
they appear, see Burnsed v. Seaboard Coastline R. Co., 290 So.2d 13,16 (Fla. 1974), are 
concerned with substantive conflict between particular county and municipal ordinances 
regulating the same subject matter and do not authorize a Btoward County municipalitv 
to adopt an ordinance delaying' 01' otherwise making contingent the effectiveness therein 
of a Broward County ordinance which is not in conflict with any ordinance of that 
municipality on the same subject mader. C{. s. 1(f), Art. VIII, State Const., which 
provides in part that a nonchal'tel' county ordinance "in conflict with a municipal 
ordinance shall not be effective within the municipality to the extent of such conflict"; 
and Commentw:v, 26A F.S.A., p. 271. 

076·151-June 30, 1976 

PUBLIC EMPLOYEES 

RIGHTS TO REEMPLOYMENT UPON SEPARATION 
FROM MILITARY SERVICE 

To: J. H. '~Jim" Williams. Lt. Governor, Tallahassee 

Prepared by: Staff 

QUESTIONS: 

1. What is tl',e status of s. 115.01, F'. S., in light of federal legislation 
relating reemployment of veterans, and what is the legislative intent of 
this section? 

2. What rights has a veteran who was on probationary status upon 
entering military service? 

3. What must the sta~e do for a returning veteran who has had short· 
term military duty" 

4. What are the state's responsibilities to an employee who undergoes 
inactive ciuty training? 

SUMMARY: 

Public employees are protected by Title 38 U.S.C. s. 2021, which 
preempts Florida statutes and regulations pertaining to veterans' 
reemployment rights. 

The United States Congress enacted the Universal Military Training & Service Act of 
1967, Title 50 U.S.C. App. with s. 459 relating to reemployment rights of veterans. Public 
Law 93·598 repealed this section. and similar pl'ovisions for reemployment rights of 
veternns as reenacted are contained in Title 38 U.S.C. s. 2021 (effective December 3, 
1974), which extends such rights to employees of states or political subdivisions thereof. 

Florida law regarding leave of ahsence to public employees for military service 
includes Ch. 115, F. S., and State Personnel Rule 22A-8.14. F.A.C. 

The threshold question to determine the applicable law involves the doctrine of 
pl'eemption emanating from the U. S. Constitution. 8. 2. Art. 6, Supt'emacy Clause. 
Federal law preempts state law if Congress clearly manifests .intent to supersede the 
exercise of state power. Hines v. Davidowitz. 312 U.S. 52 (1940); Florida Avocado 
Growers v. Paul. 373 U.S. 132 (1963); N.Y.S. Dept. of Social Services v. Dublino. 413 U.S . 
• 105 688 (1973). 

A reading of the federal law and the legislativt> history (lnd purpose of Public Law 93-
508 indicates that Con!!l'ess has expressed its intent to supersede state power as 
specifically delineated in Title 38 U.S.C. 43. and such provisions would be the controlling 
bw in Florida. C{. U.S. Code Congo altd Adm. News. 1974, p. 6313. Title 38 U.S.C. s. 
2021(a)(BHii) doei:! state: 
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Nothing in this chapter shall excuse noncompliance with any statute or 
ordinance of a state or political subdivision thereof establishing greater or 
additional rights or protections than the rights and protections established 
pursuant to this chapter. 

Thus, those specific areas which have been addressed by Congress are controlled by 
federal law, but any state law granting benefits in addition to federal provisions controls. 
In areas not specifically spoken to by federal legislation state law applies. (State statutes 
of limitations applied in absence of federal provision.) Bell v. Aerodex, Inc., 473 F.2d 869 
(5th Cil'. 1973); Gruca v. U.S. Steel Corp., 495 F.2d 1252 (3rd Cir. 1974). 

Section 115.15, F. S., which adopt~d federal law for public employees, specifically 
naming Title 50 App. s. 308, U.S.C.A., as it relates to reemployment of public employees 
granting a leave of absence for military duty, would be preempted by the superseding 
Title 38 U.S.C. s. 2021, as of the December 3, 1974, effective date. 

This office has issued several opinions concel'lling leave of absence for military training 
in accord with the pertinent federal law at the time of request, which allowed for 
discretion at state and local levels. Cf. AGO 050·478, October 6, 1950, Biennial Report of 
the Attorney General 1949·1950, p. 158; AGO's 059·84, 074·26, and 074·204. However, 
under the new federal law, Title 38 U.S.C. s. 2021, reemployment rights as set forth are 
mandatory, effective December 3, 1974. 

The detailed, factual questions set forth in your letters are matters of federal law and 
case law interpretation. I would respectfully direct such inquiries to those administrative 
federal agencies created by Congress with expertise in the area, specifically the U.S. 
Department of Labor, Labor Management Services Administration, for thorough 
examination and proper response and will at this point briefly comment on the major 
areas ill question. 

Your first question involving the intent of s. 115.01, F. S., with respect to all types of 
military leave without pay is a matter within the doctrine of preemption as discussed 
above. 

Your second question sets forth various factual situations concel'lling employee status. 
Again, reference must be made to federal law, 38 U.S.C. s. 2021, rather than s. 115.09, 
F. S., and Personnel Rule 22A·8.14, F.A.C. Specific responses could best be handled by 
the U.S. Department of Labor, Labor Management Services Administration, Office of 
Veterans' Reemployment Rights, for a case·by·case determination. For purposes of 
veterans' reemployment rights, an employee in an "other than temporary position" has 
full reemployment rights. While there are some conflicting cases in this area, it would 
appear, if the nature of the position is permanent and there is a reasonable expectation 
that employment would be continuous, that all employee who enters into military service 
while in probationary status has a right to return to that status upon completion of 
military duties. Moe v. Eastern Airlines, Inc., 246 F.2d 215 (5th Cir. 1957), cert. den. 357 
U.S. 936 (1958), reh. den. 358 U.S. 858 (1958), Brickner v. Johnson Motors, 425 F.2d 75 
(7th Cir. 1970); cf. Lesher v. P. R. Mallory & Co., 166 F.2d 983 (7th Cir. 1948). 

Question 3, concerning short·term military and employee status, is answered 
substantially the same as question 2 in that reference must be made to federal law rather 
than state law or regulations. 

Question 4 with respect to inactive duty training is also referenced to controlling 
federal provisions. Inasmuch as there has been a change of law since the issuance of AGO 
074.26, its applicability is superseded by the new federal legislation. 

076-1&2-July 1, 1976 

GOVERNOR 

POWER TO FILL VACANCY ON COMMISSION ON ETHICS 

To: Reltbin OV. Ashew, Got'ernor, Tallahassee 

Prepared by: Sialf 
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QUESTION: 

Does the Governor have constitutional authority to appoint the ninth 
member of the Florida Commission on Ethics in the event of a vacancy? 

SUMMARY: 

Pursuant to s. l(t), Art. IV, State Const., and ss. 112.321(1) and 114.04, 
F. S., the Governor has the constitutional authority to appoint the ninth 
member of the Florida Commission on Ethics. 

Section 112.320, F. S .• provides for the creation of a Commission on Ethics "to serve 
as guardian of the standards of conduct" for state employees and officers at all levels of 
government. In its O1'iginal version, the commission was to be composed of nine members: 
Foul' nlt'mbers appointed by representatives of the legislative branch, and the remaining 
five appointed by the Governor, subject to confirmation by the Senate. Chapter 74-176, 
Laws of Florida. As amended by eh. 75-199, Laws of Florida, s. 112.321(1), F. S., 
maintains the nine-member commission, but reduces the number to be appointed by the 
Governor from five to four. It is the ambiguity created by this inconsistency which has 
prompted your question regarding the appointment of a ninth commission member. 

There is no doubt that there must exist a legal vacancy before the executive power to 
appoint is activated, s. l(D, Art. IV, State Const.; cf. Gray v. Bryant. 125 So.2d 846 (Fla. 
1960); and the existence of such a vacancy in the present situatIon has been determined 
by the Legislature: 

Every office shall be deemed vacant in the following cases: 

* * 

(6) When any office created or continued by the constitution 01' laws shaH 
not have been filled by election 01' appointment under the constitution or law 
creating or continuing such office. [Section 114.01(6). F. S.l 

Because s. 112.321(1), F. S., as amended by Ch. 75-199, Laws of Florida, "created 01' 
continued" the office of the ninth member of the Commission on Ethics originally created 
by Ch. 74-176, Laws of Florida but failed to provide for an appointment while so doing, 
the office must be deemed vacant. 

The vacancy existing on the Florida Commissioll on Ethics, becaust' a vacancy in a 
state office, shall be filled by appointment by the Governor pursuant to s. l(f), Art. IV, 
State Const., and s. 114.04, F. S. 

Any issues respecting confirmation by the Senate have not been explored at this time, 
and no opinion regarding the same is intended to be expressed herein. 

076-153-July 2, 1976 

COMMUNITY MENTAL HEALTH CENTERS 

CONFIDENTIALITY OF PATIENTS' PERSONAL RECORDS; 
COUNTIES' FINANCIAL SUPPORT OF CENTERS FOR 

TREATl'I'IENT OF COUNTY RESIDENTS 

'1'0: Randall i\~ Thornton. Attorney for Sumter County Coltrt Clerll, Wildwood 

Prepared by: Shan'll L. Smith. Assistant AttorneY General, and Patricia R. Gleason, 
Legal Research Assistant • 

QUESTION: 

May the clerk of the circuit court acting in his capacity as county 
auditor require a community mental health facility established and 
operated untIer the Community Mental Health Act to disclose the names 
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and addl'esses of )?atiellts who !\l'e l'csidents of the county, in the absence 
of consent of patIents or court order, so as to justify payments by the 
board of county commissioners to such facility? 

SUMMARY: 

A community mental health facility established and operating under 
the Community Mental Health Act (I?art IV, Ch. 394, F. S.l is prohibited 
by the terms of s. 394.459 from releasmg to the clerk of the circuit court, 
actiug as county auditor, any part of a patient's clinical record, including 
the patient's name and address 01' other identifying information, except 
when consent has been properly given by the patient and/or the 
guardian, attorney, or designated repl'esentative for the patient 01' llpon 
court order. Section 394.459 does not prohibit the release of other 
information from records maintained by the center (such as the total 
number of patients who are residents of the particular county,. number 
of l)atients from that county admitted or discharged within a given 
perIOd, the number of patients who are residents of another county or 
counties, the total number of all patients, etc.) and other records relating 
to budgeting and finances and operating costs of the mental health 
center, and such public records (other than the clinical records) are 
subject to public inspection pursuant to the Public Records Law (Ch. 119, 
F. S.l. 

Your question is answered in the negative. 
According to your letter, the Lake/Sumter Mental Health Centel' hus refused to 

release the names and addresses of Sumter County patients who are served by the 
center, asserting that such disclosure is prohibited by the Florida Mental Health Act 
(purt I, Ch. 394, F. S.). Due to the center's refusal to divulge the requested information, 
the Clerk of the Circuit Court in Sumter County, acting in his capacity as county auditor, 
has maintained he cannot make payments to the center as authorized under the 
Community Mental Health Act (part IV, Ch. 394, F. S.l, as without such information he 
cannot determine whether each bill presented is a valid county obligation. 

'1'he Lake/Sumter Mental Health Center is a community mental health facility 
operating under the Community Mental Health Act. This act establishes a system of 
locally administered and controlled community mental health services under the 
supervision of the state by the Department of Health and Rehabilitative Services. Section 
394.66(1) l1l1d (7), F. S. The community mental health progmms so established are to be 
integrated with state-operated programs into a unified melltal health system. Section 
394.66(3). 

The community mental health programs al'e to be conducted within sel'vice districts 
designated by the Department of Health and Rehabilitative Services. Section 394.68. 
F. S. In addition, the department has established board districts administered by a 
mental health board, which may include one or more service districts. Section 394.67(11), 
F. S. The Lake/Sumter Mental Health Center pl'ovides service to a service district 
composed of Lake and Sumter Counties. The board district also consists of both counties 
und is under the jurisdiction of a district mental health board. See Rule 10E-1.04, FAC. 

The district mental health boards are al>pointed by the governing body 01' bodies of the 
COUllty 01' counties having jurisdiction in tne board district. Sections 364.67(2) and 394..70, 
F. S. The Department of Health and Rehabilitative Services is authorized to contract 
with the district boards to provide for, and be provided with, mental health sel'vices and 
facilities. Section 394.457(3), F. S. In addition, the county 01' counties within a board 
district possess the Same power as the department to contract with the mental health 
board for mental health services. Section 394.73(1), F. S. Section 394.73(3) states that 
"two or more counties within a board district may enter into agreements with each other 
f01' the establishment of joint mental health programs." 

The financing of the community mental health services is based upon a uniform ratio 
of state government responsibility and local participation. Section 394.66(5), F. S. 'rhe 
state share of financial purticipatioll is 75 percent of the total operating costs less the 
following: Nonreimbursable expenses as specified in s. 394.75(3), F. S.; federal grants, 
excluding funds earned under Titles IV-A and VI of the Social Security Act; inpatient and 
third-party payments for which reimbursement has been requested from the state; and 
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three·quarters ot' all other non inpatient fees excluding funds earned under Titles IV-A 
al'ld VI of the Social Security Act. Section 394.76(8). F. S. 

OJ)erating and capital outlay costs of community melltul health Pl'of-,'1'ums which IU'C 
not funded by the state 01' federal government may be financed by locuf mut('hiug' funds. 
SectiOll 394.76(8). F. S. "Local matching funds." as used in the Community Mental 
Health Act (part IV, Cll. 394. F. S.l. means: • 

. . . funds received from ~overning bodies of local government. including city 
commissions, county commlssions, district school boards, special tax districts, 
private hospital funds, pl'ivute gifts. both individual and corporate, and 
bequests and funds received from community drive,. or nny other sourc(!s. 
(Section 394.67(8), F. S.l 

The Department of Health and Rehubilitntivc Services has further defined "local 
matching funds" to mean: 

Funds from any loclll source excluding State nnd Federnl Funds, ull inpatient 
fet's for which reimbursement has been requested from tl)(! State, und three· 
fourths (3/4) of all other patient fees. [Rule 10E·1.07(2), F.p .. C.) 

Counties are specifically authorized to appropriate funds to SUl~'POIot nll 01' uny (Jortion 
of the costs of services nnd construction not met through support of the state or federal 
governments. Section 394.80, F. S. Sell! alsa ss. 394.453j 304.455(8), (9), (10), and (11); 
394.67(7) and (81; 394,71(2); 394.73(2) and (3); 394.74(1) and {2l; and 394.75, F. S. 

However, neither the Community Mental Health Act nor the I·ule.'; promulgated by the 
Depurtment of Health und Rehttbili.tative Services establish cleat· guidelines as to the 
manller in which local funds nre to be received uud disbursed 01' us \.0 what information 
u menttll henlth center is required to divulge to the governing bocl.y of the COU!itv ot' 
counties within a bOM'd district as a condition to receipt of local funds. • 

The district mentl\l health board is required to prepare a bud~et Md to "receive nnd 
disburse such funds us are entrusted to it by hl'N or otherwise, including funds from both 
private und public sources." Section 39'1.71{21, £~. S. In addition, the board is required to 
report to the govel'ning body of the county as to a progrum of community mental health 
services und to submit ml annua} report to the county governing bodY. ~;ection 394..71(4}, 
F. S. Likewise, where a board distdct comprises two 01' more countks. the board is 
l'eguired to submit, prio}' to the budget submissioll dute of eneh govetning body of the 
affected counties, an estimate of the proportionate shnre of costs of mental henlth 
sel'vices to be borne.by .each go,":cl'ning body. A rule promulg!'ted by the Department of 
Health und Rehubihtative SerVices states that the manner 111 which locnl funds, both 
public and private, ure received shall be determined jointly by the district board and the 
various funding sources within the board district. Rule 10E·l.07(2l, F.A.C. 

It is clem" therefore, thut the Legislntul'e intended that coullty paym~nts of locnl 
matching funds should be received in accordance with procedures set forth in agl'CemCllts 
between the distl'ict menta! health bOUl'd and the county commission. See s. 394.73(2), 
F. S. In an informal advisor), opinion to Harry A. Johnston, II, Attorney for the Clerk 
of the Cil'cuit Court of Palm Beach County, November 22, 1971, supplement~'d by letter 
to John B. Dunkle, Clerk of Cit'cuit Court of Palm Beuch County, Derembel' 16, 1971, I 
concluded that monthly payments to a community mentn) health center based upon an 
agreement limiting the county's share to an agreed·upon percentage of the operating und 
capital expenses of the center and requiring monthlv requisitions to be accompanied by 
a certified copy of the previous month's list of PHyroll warrants a!ld '\ill'I'allts for 
opernting expenses were not unauthorized "lump sum" payments and could be made by 
the county ufter n review by the clerk. as county uuditor, of such certified list of payroll 
wnrrnnts and warrants for operating expenses submitted to him with the mOllthly 
requisitions. The information to be supplied the governing body of a county sef:ldng to 
mnke puyments pursuant to the Community Mental Health Act for mental health 
services or constrllctioll could, and should, also be worked out by agreement. In t>pecific 
regard as to whether a clerk may require n community mental heulth center to release 
the names and addresses of the county patiellts served thEn'e, !'efet'ence must be made ~o 
the Florida Mental Health Act (part I, Ch. 394, F. S.). 

The Florida Mental Health Act establishes a "Bill of Rights" for patients suffering 
from, and being trented for, mentnl illness. Section 394.459, F. S. One of the rights 
guaranteed to any patient receivillg treatment in a community mental health facility is 
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the right to the confidentiality of his or hel' clinical t'eeord, Section 394,459(9l, Thi~ 
section states: 

A clinicul record for I.lHch patient shall be muintaint~d, The record shall 
include data pertaining ttl admission and such othel' information as may be 
n~quit'ed under regulations of the department. tTnless waivl,d by the patient or 
his guardiun 01' attorney, the privileged fmd confidential status of the clinical 
record shall not be lost by aithCl' Iluthoriz(!d 01' unauthol'ized disclosure to anv 
pctson, organization, 01' agency, The clinitall'ccol'd shall not be n public tecord 
and no part of it shall be reh~used, except: 

(u) 'rho record may be reJeased to physicians, attorneYs, and government 
agencies as desigllated by the patient, his' guardiun 01' his attorney, 

(b) The t'ecord shull be produced in response to a subpoena oi' released to 
persons authorized by order of court, excluding lllattel'S privileged by othOl' 
provisions of law. 

(e) Th(' recOl'd or any part thl\lrcofmav bt, discloserl to a qualifil~d rCllcal'cher, 
a !;tnff nwmbel' of the facility, 01' an erllployee of the depal'tmmlt i'hell the 
a<iministrntol' of the facility 01' st~cl'etnl'Y of the departmcnt deems it necessary 
fm' treatment of the patient, In'lintenance of adequate records. compilation of 
treatment data, 01' evaluation of progmms, 

(d) lnformntioll from the clinicul records mnv bt, used for statisticul and 
rpstlaJ'ch purposes if the information is Ilbstl'!lcteil in snch n way ilS to protect 
the identity of individuals. 

A countv clerk is not umong those authorizcd to l'eceive information under any of the 
exceptioilS listed nbove, Hence, a community mental heulth facilitv as dt'fined in s, 
39:1.<155(10), f. S" is prohibited from releasing a patient,':;; cliniclll rec\)I'd 01' any part 
thel't'of to a countv clerk absent the putient's consent 01' court Ol'dtH'. 

Part I of Ch. 394, p, S" does not expressly state whether Or not u patient's Mme und 
uddrcss tlre part of his or het· cliniral ret'ord, but s. 39'1.459(9l(dl implicitlv does bv 
prohibiting the release of any information from tlw clinical record which' identifiE!s 
mdividua\s 01' patients. "ClinicaJl'ccol'd" is defined by s, 39·1455(23): 

"Clil1icnll'ecord" means nil plll'ts of the record required to he mnintnined nnd 
includes all ml~dical records, [lroj:,'1'CSS notCH, churts, admission ond dischnl'g'e 
datn, und all other information recorded by a fucility which pertllill;l to the 
patient's hospitalizatioll and treatment. 

In nddition, s, 35<1..159(9) requires a clinicall'('cord to be maintained fOl' each patient tIlld 
provides that the clinical record shull include "data pertaining to udmisshm Ilnd such 
otht'r information as mnV be requircd unde!' l'.egulations of t he department [of hl·alth and 
rehabilitative st'l'vices}/' Pursuant to this delel-(atioll of' authority, the Depm'tmeHt of 
Health and R('habilitative Services promulgated thc following i'ule definmg "clinical 
ret'ol'd": 

"Clinical record" means all parts of the puticnts' records l'equh'ed to be 
maintained by a receiving and treatment facility including all medical r(~cords, 

!)rogl'ess reports, charts, admission duta, dis('harge data. court clrdcrs, 
lOspitaJizntion certificates, law enforcement officers' written repol't~:, and 
physician certificates. us wellns un othel' infol'mutioll recorded by a l'eceivinl-( 
or treatment facility which pertains to the patients' ndmission, dl'signation of 
representatives, diagnosis, hospitalization, treatment, atld I·elense. [State 
Ment~.l Health Regs,. eh. lOE·2,01(11l] 

J am of the opinion that dato pertaining to admission and release 01' designation of 
··l'epresclltHtives which is part of the clinical l'ecol'd (as defined above) which thc statute 

requires to be mailltainea for each patient includes the names and addresses and all 
othel' identifyil1g information of the individual patients. This cOllc\usilm is buttressed b\' 
the clelll' intent of the Legislature to inslire the patient's right to confidentin!it\;. 
Obviously, if community mental health facilities were authorized to release infol'mation 
as to n patient's identity, a hu'gc part of this confidentiaJit\' would be lost. 

In determining that a patient'!I clinical record itlcludes 'his 01' 11('1' name and address 
Ill"t othcl' identifying information lllld that, thel'cfQl'e, such infol'matioll mny not be 
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disclosed to the cl~rk in the absence of the patilll1t's consent or court order. I mn not 
unmindful of the constitutional lmd statutory pl'eauditing duties of the clerk of the rircuit, 
court. Section !Cdl, Art. VIII, of the State Constitution in pertinent PlU't reads: 

When not otherwise provided by county clullter 01' special law appl'oved by the 
"ote of the electors. the clerk of the circuit court shall be ex officio ell'I'k of th<\ 
botl1.'d of county commissioners, auditor, recorder and custodian of nIl county 
funds. [4l80 see ss. 28.101 and 125.17, F. S.] 

In addition, s. 129.08, B'. S., prohibits the board of county commissioners from incUl'rjng 
miY unlawful o:qlenS(IS. Section 129.09, F. S., imposes pel'sonalliability upon thll t'\()rk of 
the circuit court, acting HS lluditor, when the clerk signs any wnrl'unt for tht; payment of 
any unlawful claim. Mayes Printing Co. v. Flowers, 15'1 So.2d 85fHI~la. 1963) .. 

It is clear, however, that counties ure expressly authorized by lavr to apPl'Clpriate funds 
to support all or any portion of the costs of services furniShed \}y community mental 
health facilities established Ilnd operatin~ under part IV of Ch. 39,t. F. S. Sections 39,1.66 
and 39,1.80. See also ss. 391.'153: 39;1.455(8), (9), (10), and (11l: a9.1.67(7) und (8): 39·1.73(2) 
and (alj 894.74r1l and (2)j und 894.75(2)(b)1. und (CIL 

It is important to note that only the patient's clinical record is pl'ivilegNl under s. 
394.59(9l, !~. S.: Rule lOE·2m, F.A.C.: the statute doesl1ot prohibit the disclosure of oth('!' 
l'ecOl'ds of the community mental health facility. In fact, \"ben 8uch mental health facility 
is created by law 01' Ilcting 011 bahn]£" of a public. agency, its r('cords, unless exempted by 
Jaw, arc opell to the public pursuunt to the Public Herords Law; seC' 8S. 119.011(1) and (21 
and 119.07, F, S. 

Therefor£!, I am of the opinioll that informntion Olav be l't'leased I'egurding, for 
example, thl' totul number of patients who nre residents of'the plwticuhw county, number 
of patients from that county admitted ''>t· dischut'ged within a given period, the total 
numbm' of patient!! who ure residents of anotlwl' county 01' counties, the totalnumbel' of 
all patients, etc., as well us otlwr n~('ol'ds l'l'lated to the finances und operating costs of 
the center (which may bl! incorpol'att'd in ,my of the s. 394.73(3), F. S., agreements: the 
s. :394.74 mmuul district plan: the s, 894.i1<1l and (4),I.mdget data; or the Sf!. 39·1.7:3·39·1.77 
reeDl'ds). 

076·154-July 6, 1976 

DISTRICT SCHOOL BOARDS 

MA Y NOT INCLUDE STATE WAGI~ RATES IN CONTRACTS 
FOR (,ONRTIU;CTION PROJECTS 

7'0: Ralph Turlingtoll, ('olllmissi()lwr of' Edu('ation. Tallo/lClss('r! 

Prepared by: Pat DllIlTI, ASllistallt Atto1'll~v GCIl('ral 

QUESTION: 

Are district school boards prohibited from obtaining state wage l'Utes 
from the Florida Depnrtment of Commerce for inclusion in contract 
documents for cOllsb,'uction projects'? 

SUMMARY; 

School boards nre not statutorily uuthorized to include state wage rutes 
in contract doc\lments for constr\lction projects of cducnti011l\l facilities. 

YoU!' question is answered ill the nffil'mative on the basis of the following discussion. 
Priot· to JulY 1. 1974, all (,Olliraciol's for public school construction projects were 

I'equil'cd by s. '235.32, F. S., to comply with Floddn's Prevailing Wage Law, s. 215.19, 
F. S., which states in p,wt that: 
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fl)(u) Every contru(t in t'xcesS of $5,000 in amount to which the state, any 
county 01' mm1icipality in the state. 01' any political subdivision of the state 01' 
other public I\gency or authority is a party which requires or involves the 
employment of free laborers, mechanics. or apprentices in the construction of 
any pttblic building, 01' the prosecution and completion of any public work Ot· 
for repairs upon uny public building 01' public work, shall contain It provision 
that tlHl mte of wages for aU laborers. mechanics and apprentices. if such 
apprentices are available in the area in which the said public work is lo('ated, 
employed by any contractol' or subcontractor on the work covered by the 
contract shall be not 1£,,98 than tlU' pl'(,l'llilinlf ratt' uf u'alfes for similar sldlls or 
rlassification of work in the city. town. village 01' othol' civil division of the state 
in which the said jJublic wol'i< is located, which provision shall refer to and 
incol'pornte this section in the contract by rt'ference. 

(b I The provisions of this section shall be called to the attention of all 
prospective bidders on public contracts of this nature by a notice in the 
specIfications, and by tlw insertion in the spt'cijiratiolls of a schedule of 
prel'ailin!! IIww rates in thl! locality or area where the work is contemplated, 
fUl'IlisllC'd b" thl' Dil'isioll o/'Labul' of the Department of Commeree. and such 
schedule of'pt'evailing wage ratE'S shall for the purpose of the contract and for 
the dtll'lItion of the contract be deemed the prevailing wage rates as 
contemplat('d by this section regal'dlesfl of any previous or subsequent 
determination by said division. (l~mphasis supplied.l 

The requirement to comply with s. 215.19. F. S .• was repealed and amended by Ch. 74-
374. Laws of Florida (see s. 235.32. F. S.l. which expressly exempted the ('un tractor and 
the conlr(le't "from the requirement~ of s. 215.1!J, relating to the rute of payment for 
wages of laborers, mechanics and apprenticl·R." However, Chapter 7·1·374 (s. 235.32) 
furthel' provides that: 

Notwithstanding uny other pl'ovision of this s~ction, if 25 percent or more of 
the costs of anv construction project is paid out of a trust fund established 
ptll'suant to 3i C.S.C. s. 1243(a)(1). laoorers and mechanics emploved by 
contractors or subc0ntractol's on such construction projects will be paid wages 
not less than thosf:' prevailing on similar construction projects in the locality. as 
determined by the S(lCl'etary of Labat' in accordance with the Davis·Bacon Act, 
as amended. . .. 

Since the 1974 nnwndment to s. 235.32, F. S .. expressly and specificallv exempts the 
ccmtr(wtor and tht' contract from the requit'emel1ts of s. 215.19. F. S .• t\ school board could 
not unilaterallv include or insert such a wage provision, a~ ('I1visio\1('d bv s. 215.19, in the 
l'ontr<lct documents. A Hchool bOlu'd cannot do anything not exprci:!sb: or by necessllry 
implication authorized by a statute. 

School boards, albeit Cl'('(ltures of till' Constitution. are part of the machinery of 
government exercising, pursuant to legislative authority, such governmental powers of 
the state as the law confides in them and opcrating at the local level as an agency of the 
state. The extent of theil' pOWllrll rests exclusively in legislative discretion. Such powcrs 
mil\, b(~ enlarged. diminislll'd. modified, Ot· rcvoked at the pleasure of the Legislatul'e. 
Buck v. 11cL<mn. 115 So.2d 764 !Fla. App., 1959); Board of Public Instruction v. State e.t 
rei. Allen. 219 So.2d 430 (Fla. 1969). The Legislature has ell'scribed and enllmernten in s. 
235.32. F. S .. what shall be the substance of 1I contract in which the school bourd enters. 
;\. statute which enumerates certain things on which it is to Opel'llte 01' forbids certain 
things must he construed as excluding from its operation all things not expressly 
mentioned therein. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952). When a statute 
authorizes public officials to proceed in a particular way 01' UpOtl specific conditions. it 
implies Il duty not to proceed in any manner other than that which is authorized by law. 
Whitt' v. Crandon, 156 So. 303 (Fla. 1934). To state it another way, a legislative directive 
as to how a thing shall be done is. in effect. a prohibition against its oeing done in any 
other way. See Alsop v. Pierce, 19 So.2d 799 (Fla. 19,14). 

S!.'ctiOll 235.32. F. S.. illso provides for the inclusion of the federal prevailing wage 
rat!.'::, as determined b{' the U.S. Secretary of Labor ill accordance with the Davis-Bacon 
Act. as amend('d 40 l;,S;.C. s. 276a. in those projects 25 percent or more of the costs of 
which m'e fundee\ by fedel'lll assistance to state and Jocnl governments under Public Law 
92·512. 
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Aside from the clear expression of an exemption in the law and the implied lack of 
authority above discussed. prevailing wage rates as determined by the Division of Labor 
of the Department of Commel'ce fOl' u given area within the state may be different from 
the wage rates as determined by the Secretary of Labor 1'01' the same urea and gell9l'l1l1y 
are not interchangeable due to computation variables. 

Therefore. a school board is not uuthorized by law to 1nch)-ie the state wage rates in u 
contruct entered into under s. 235.32. F. S .• and. thus being without statutory authority. 
is in law and effect prohibited from doing so. What the law does not authorize is 
forbidden, and since stlltutol'Y agencies, such as school boards, do not possess any 
inhcl'Emt powers, these ngenries ure limited to the powers grnnted either expressly 01' bv 
necessary implication fl'Lm the l'otututes governing them. State ex rei. Gl'ecnbel'g V. 
Florida State Board of Dentistrv, 297 So.2d 628 (1 D.C.A. Fla .• 1974). 

It is well established in Florida that 8(.'hool boal'ds have "only such powers to contmet 
as the legislature. either expressly 01' by necessary implication, confers .... " 29 Fla. 
JUl'. s. 27, citing Babcock Inc. v. Board of Public ItlstructlOn for Dade County, 140 So. 64'[ 
(Fla. 19321. It has also been held that [\ bourd of public instruction should not "SSltme 
authority when the right to exercise authority it; doubtful. Harvey v. Bourd of Public 
Instruction for Sarasota Coltnt~·, 133 So. 868 (FIt!. 1931). 

, 076-155-July 9, 1976 

GOVERNOR 

POWER TO SUSPEND MAYOR OF ,JACKSONVILLE FR<n1 OFFICE 

Tel: Rl?ubin (J'D. Ashell', (JO ['l?l'Il 01', Tallalwss('(' 

Prcpw'l?d by: ,James D. Whisen all d, Dl'put.v Att(/rIl(~\, General 

QUESTIONS: 

1. Does the Governor have the power to suspend the Mayor of the City 
of Jacksonville from office? 

2. If the answer to guestion 1 is in the affirmative. what procedul'e 
should be utilized to fill the vacancy which would be created by such a 
suspension? 

SUMMARY: 

Although the matter is not entirely free from doubt nnd would be an 
apP\'opriate subject for a request for an opinion of the Florida Supreme 
Court, it would appear that if, in the exel'cise of his CO!1!;titutional 
discretion, the Governor deems it advisable to suspend the MayOl' of the 
City of Jacksonville and make an appolniment to slich office for the 
pe\-iod of the suspension. such suspensiOl\ and appointment are 
authorized under s. 7(c), Art. IV. State Const. 

Because of their interrelationship, VOUl' questions will be unswered together. It should 
also be noted that you advise in youi- lettel' that the Muyol' of the CitlY of Jacksonville 
has been indicted bv a grund jUl'Y fol' several criminal violations. w lich include two 
misdemeanors and a felony. The scope of the discussion which follows is limited to the 
specifiC Situation which prompts yom letter. 

The questions you have posed first require an cxaminatiOll il)to the nature of the City 
of Jacksonville, which is. in some regards, rather unique. Secticn 9 of Art. VIII of th€! 
State Constitution of 1885, the full force and effect of which is preserved by s. 6(e) of Al't. 
VIII of the present Constitution provides, inta alia: 

The Legislature shall have powel' to estllulish, altel' or abolish, a MUlticipal 
cOIpol'atioll to be known as the City of Jacksonville. extending territorIally 
throughout the present limits of Duval County, in the place of any or all county, 
district, muniCipal and local gOYel'llments, boards. bodies und officers, 
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constitutional or statutory, legislative, executive, judicial, or administrative, 
and shall prescribe the jurisdiction, powers, dutIes and functions of SUt I 

municipal corporation, its legislative, executive, judicial and administrative 
departments and its boards, bodies and officers .... Such municipality may 
exercise all the powers of a municipal corporation and shall also be recognized 
a8 one of the legal political divisions o/' the State with the duties and 
obligations of a county and shall be entitled to all the powers, rights and 
privileges, including representation in the State Legislature, which would 
accrue to it if it were a county .... (Emphasis supplied.) 

It seems clear from the foregoing that, although the City of Jacksonville .aay exercise 
county powers, it is a municipal corporation. Thus, construing the foregoing together 
with the constitntional provisions relating to the Governor's power to suspend officers, it 
would appear most reasonable to conclude that, for purposes of the exercise of such 
powers, the Mayor of the City of Jacksonville is a municipal officer. Accordingly, ifin the 
exercise of your constitutional discretion you deem it advisable to exercise your power 
to suspend to the Mayor of the City of J ackaonville, such power should be exercised 
pursuant to s. 7(c), Art. IV, State Const., which provides as follows: 

By order of the governor any elected municipal officer indicted fo1' crime may 
be suspended from office until acquitted and the office filled by appointment for 
the period of suspension, not to extend beyond the term, unless these powers 
are vested elaewhere by law or the municipal charter. 

On the basis of the foregoing I am of the view that, although the Mayor of ~he City of 
Jacksonville may exercise some functions of a county officer, he is clearly a municipal 
officer and may be regarded a,' such for the purposes of the Governor's suspension 
powers under s. 7(c), Art. IV, supra. In reaching this conclusion, I am not unmindful of 
the provisions of s. 112.49, F. S., to the effect that where municipal and county 
government have been merged 

. . . any officer, official or employee of such merged government who 
exercises the powers and duties of a county officer, whether he shall be elected 
01' appointed, shall be deemed to be a county officer and therefore subject to the 
power of the Governor under the State Constitution to suspend officers. . . . 

It should first be noted that the quoted Erovision applies only to an officer who 
exercises the powers and duties of a coullty officer, which does not appear to be the case 
here. And, in any event, s. 112.49, F. S., does not purport to deprive a municipal officer 
of such a merged government of his status as municipal officer, but merely has the effect, 
at best, of making him also a county officer for the purposes of the Governor's suspension 
powers. 

Further, when a statute is susceptible to more than one construction, it must be given 
that construction which will avoid conflict with a constitutional provision, in this case the 
provisions of s. 7(c), Art. IV, which authorize the suspension of municipal officers. It is 
equally well established that in cases of conflict between statutory and constitutional 
provisions the former must yield to the latter. See In re Advisory Opinion of Governor, 
313 So.2d 697 (Fla. 1975), in which the court concluded that as between the Constitution 
and the Dade County Ch:'l'ter, the Constitution must prevail. 

As to the Governor's power to make an appointment under s. 7(c), Art. IV. State Const., 
I find no provision of law or the charter of the City of Jacksonville which ve&ts such 
power elsewhere. In so concluding, I am aware of s. 11? ::'.1, F. S., which provides that a 
Lempol'ury appointment to fill a temporary vacancy in t, "micipal office occurring under 
the circumstances described therein "shall be made in the same manner and by the same 
authorIty by which permanent vacancies for such office are filled as provided by law." 
However, I find no provision of law, including the charter acts of the City of Jacksonville, 
which provides a manner for making appointm.ent to fill the office of muyor if he is 
suspended from office by the Governor pursuant to s. 7(c), Art. IV, in the present 
circumstances. Thus, the Governor's power to appoint under s. 7(c), Art. IV, does not 
appeal' to be vested elsewhere by the law 01' municipal charter. Moreover, I am aware of 
s. 6.07 of the Charter of the City of Jacksonville, as amended by Ch. 70·748, Laws of 
Florida, which provides that the president of the council shall automatically become 
acting mayor if the mayor is absent or becomes incapable of acting as mayor and 
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incapable of delegating his dutil;s. However, there is nothing in s. 6.07 which specifically 
relatl'!s to suspension of the mayor. Further, I am of the view that such charter provision 
contemplates ouly such circumstances as when the mayor is physicl< absent from the 
county 01' is by reason of physical or mental infirmity or impairment L, able to carry out 
the duties of his office. See 20A Words and Phra1Jes Incapable, pp. 62-65. 

The above discussion has resolved any inconsistencies th;at may exist between the 
provisions of Ch. 112, F. S., and Articles IV and VIII, State Const., in a manner'that 
preserves the constitutional integrity of both. Since there are constituti0l1al infirmities 
that only the Florida Supreme Court can t'esolve, it would be appropriate for you to 
exert ',e your constitutional power under s. l(c), Art. IV, State Canst., to request an 
advisory opinion of the Florida Supreme Court. 

076-l56-August 10, 1976 

PUBLIC RECORDS LAW 

MATERIALS GATHERED BY STATE ATTORNEY'S 
INVESTIGATION-WHEN EXEMPT 

To: Gordon Oldham, State Attorney, Ocala 

Prepared by: Shal'yn L. Smith, Assistant Attorney General, and Patricia R. Gleason, 
Legal Research Assistant 

QUESTIONS: 

1. Are the investigatory records and files compiled by the state 
attorney's office prior to the trial of a criminal case (said records and files 
including copies of law enforcement investigative reports) public records 
within the purview of eh. 119, F. S.? 

2. Are such investigatory records and files public records once 
prosecution is completed by the state attorney's office? 

3. Are such records and files compiled by the office of the state 
attorney, including autopsy reports, that never result in prosecution of 
an individual public records within the purview of eh. 119? 

SUMMARY: ,'t 

The investigatory records and materials compiled by the state 
attorney's office prior to the trial of a criminal case pursuant to its 
statutory investigatory or prosecutorial dutjes, ss. 27.02, 27.031 27.04, and 
27.255, F. S., are confidential pursuant to the "police secrets" rule and 
therefo1'e are exempted from public inspection under the Public Records 
Law (ell. 119, F. S')I prim to and following prosecution and final 
judgment unless such information 01' materials become III part of the 
public record of a trial, when such records and mate.rials contain 
information which, if released publicly, would burden effective law 
enforcement. The "police secrets" rule does not exempt records such as 
al'rest records, autopsy reports, business records, copies of informations 
and indictments, and the like. These records are public records subject to 
public inspection under eh. 119 unless a specific exemption exists by 
statute, 

AS TO QUES'l'ION 1: 

Florida's Public Records Law provides in relevant part that: 

It is the polict. of this state that all state, countY,and municipall'ecords shall 
at all times be 'open for a personal inspection by any pel'sou, (Section 119.01. 
F. S.) ,. 
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"Public records" means: 

. . . all documents, papers, letters, maps, books. tapes, photographs, films, 
sound recordings or other material, regardless of physical form or 
characteristics, made or received pursuant to law or ordinance or in connectiOll 
with the transactioll of official business hy any agency. [Section 119.011(1), 
F. S.] 

"Agency" is defined to include: 

.. , any state, county, district, authority, 01' municipal officer, department, 
division, board, bureau, commission, 01' other separate unit of government 
created or establishe'8 by law .... [Section 119.011(2), F. S.] 

The state attol'l1ey is a constitutional officer, s. 17, Art. V, State Const., with duties 
provided by law, ss. 27.02, 27.03, 27.04, and 27.06. F. S. Clearly, the state attol'lley's office 
IS an "agency" within the meaning of s. 119.011(2), F. S .• and hence subject to the 
requirements of ss. 119.01 and 119.07(1), F. S., unless exempted therefrom by law. The 
answer to YOllr question depends, therefore, on whether the investigative materials to 
which you refer are exempted by Jaw from the Public Records Law pursuallt to s. 
119.07(2)(a), F. S. That subsection in part states that all public records which presently 
are provided by law to be confidential shall be exempt from public disclosure under the 
provisions of s. 119.07(1). 

The Florida Supreme Court has held that investigatory activity is necessary to the 
efficient execution of, and itlcidental to, the state attorney's statutory duty, s. 27.02, F. S., 
to prosecute criminal actions on behalf of the state. Eagan v. DeManio, 294 So.2d 639 
(Fla. 1974). The state attorney has been characterized as a "one man grand jury," and 
deemed the "investigatory and accusatory at'm of our judicial system of govel'l1ment." 
Imparato v. Spicola, 238 So.2d 503, 506 (2 D.C.A. Fla .• 1970), also see Widener v. Croft, 
184 So.2d 444 (4 D.C.A. Fla., 1966). cert. denied, Croft v. Widener. 192 So.2d 486 (Fla. 
1966). 

The investigative duties of the state attorney's office are outlined in Ch. 27, F. S. 
Section 27.03 requires the state attol'l1ey, at the request of the grand jury, to examine 
witnesses in their presel1ce. give legal advice, and prepare bills of indictment. In addition, 
he is required to summOll and examine witnesses to testify before him as to any 
violations of the criminal law, s. 27.04. The state attorney is also authorized to employ 
investigator'S. s. 27.25(lJ, whose powers and functions are spelled out in s. 27.255. The 
investigators so employed are deemed and legislatively derlared to be law enforcement 
officers and conservators of the peace with full powel'S of arrest. In addition, such 
il'vestigat()~., are authorized to s(~rve properly issued arrest warrants, seal'ch warrants, 
witness subpoenas, capias, and court orders in connection with a criminal investigation 
01' itt a criminal case. Section 27.255<1.J. While in the pel'formance of their duties, such 
investigators po'!'Isess the same rights, protections, pud immunities afforded other peace 
01' law enforcement officers. Section 27.2,55(3). 

It is clear that, as noted by the Florida Supr('me Court in Eagen v. DeManio, Sllpra, at 
6<10, the activities of the investigators working on behalf' of the state attorney are 
activities customm'i1v performed by the police who primarily investigate crimes. Hence, 
th~ same policy considerations which exempt certain police records from public 
inspection where such disclosure would Unduly burden effective law enforcement are 
applicable to criminal investigations conducted by the state attorney's office. Cf. Widener 
v. Croft. supra, at p. 446. as to the privilege of communications made to prosecuting 
nttol'neys by persons with knowledge of facts tending to show the commission of a crime 
or in connectIOn with possible prosecutions of crime on grounds of public policy. 

This exemption from disclosure is known as the "police secrets" rule, which was first 
recognized by the Florida Supreme Court in Lee v. Beach Publishing Co .. 173 So. <140, 
442 WIn. 1937). In that case. the cOUrt held that certain "lett'JI'S and dispatches in the 
detective police Ht'l'vice Or otherwise relating to the apprehem;ion nnd prosecution of 
criminals," an' exempt from public inspection on grounds of public policy. Cf. Widener, 
supra. This office has interpreted the exemption to apply Whet'll the etlect would be to 
significantly il11pait' 01' impede enforcement of the crimiuallaw and to enable violators to 
escape detection. Attorney General Opinions 072-168, 073·166, and 075·9. 

Mort' specifically, investigative information regarding l:lUspects, leads, lips, confidential 
information, 01' sensitive information interrelated with critU1l1al activities falls within the 
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"police secrets" rule. Attorney General Opinion 075·9. The exception has not been applied 
to records of arrest, names of persons who have been arrested, copies of informations and 
indictments, 01' the like. Id. 

The same guidelines outlined above with respect to police activities should be applied 
to the criminal investigations of the state attorney's office. Hence, sensitive matel'ial 
includin~, inter alia. the identity or statements of witnesses 01' informants, possible 
suspects, 'llld tangible or intangible items of evidence can be withheld from public 
SCl'utitw. 11' specific regard to investigative reports obtained from the police. when the 
report is a t <trl'utive by the police containing confidential or sensitive inform'1tion of an 
investigatory natu,re relating to criminal activities. it is within the rule (see AGO 057·157). 
However, hiformation as to arrest records, identity of the accused 01' the victim, tile 
crime committed, etc., is not withitl the i'ult'; and such records are public records and 
subiect tQ im;pection under Ch. 119. F. S., unless elsewhere exempted by law. 

The I .gislatul'e has enacted seveml statutes which prohibit disclosure of certain 
records Which would otherwise be subject to the provisions of the Public Records Law. 
ThC! identity of a victim of sexual batter), may not be disclosed. s. 794.03, F. S. (see also 
AGO 075·203), nor may "the identity of any unmarried person under the age of 16 who 
commits, is the victim of, who is a wItness to, 01' concerning any sex offense" be published 
01' released. Section 801.221. F. S. In addition. all juvenile records and information 
obtained pursuunt ~o eh. 39, F. S., are exempled from the provisions of Ch. 119, F. S. 
Section 39.12{3). This proscription includes the anest records and arrest reports of 
juveniles. See AGO's 070·113 and 07:3·112. In AGO 075·100, I stated that, even though 
there is no express statutory provision burring such dissemination. it is improper to 
release the name, age, Hnd address of a juvenile to the press unless said juvenile is 
thereafter handled as au aclli!J 01' a public hC!aring is held. 

AS TO <it:ESTIOX 2: 
I)' 

IuvestigativQ rerord" and film; compiled bY the state attorney's office prim' to trial of a 
criminal ca~e which are exempted from puf)lic inspection pursuant to the police secrets 
rule nre not public records iiubject to public inspection under Ch. 119, F. S. Therefore, 
wlwrt' such materials do not become part of the public record of the tria], they retain the 
eXl'mption provided by the rule following prosecution. the appellate process, and final 
judgment. 

AS TO QUESTION :3: 

It has bl'en lwld that tflu state attorney has a duty to investigate prior to actual 
prosecution. In State, Offit'e of Statl~ Attorney for 20th Judicial Circuit v. Sievert, ~n~ 
So.2d 788, 791 (2 D.c'A. Flu .. 1975), the court stated: 

As t'onstitutiollal officers, Statl! Attorneys must necessarily conduct complete 
anti thorough investigations to dl!tel'mine whether or not they should execute 
the statutory (s. 923Jl3(2), F. ~l oath requirud of them in filing informations. 

Thorefore. I Hm (If thl' opinion that the "police secrets" rule applie!; to confidential and 
sensitive information and materials gathered as a result of imiostigatiOl)S of criminal 
Hctivities conductt'd by the state attorney's office even though prosecution is not 
instituted. 

With specific l'egul'd to autopsy reports. however, this offic(! has held that they are not 
within the "policf.' secrets" rule and, hence, (Ire public records and must be made 
flvailubln for mspection. Informal Opinion to Dr. Coul'tlandt Berry. August 21, 1974. 
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076·157-August 10, 1976 

SHERIFFS 

FINANCIAL REPORT-WHEN MADE 

To: Ernest Ellison, Auditor General, Tallal111ss(,(, 

Prepared by: Gerald L. Knight. Assistant Attol'lley General 

QUESTION: 

When should the books of the sheriff be closed, and when should he 
make his annual report, remit the unexpended budget balance, and remit 
collections as to the last month of the fiscal year? 

SUMMARY: 

Although it is unclear that there exists at law a conflict between s. 
30.50(5), F. S.-permitting the sheriff to hold his books open for 30 days 
after the end of the fiscal year for the purpose descdbed therein-and s. 
218.36, F. S.-establishing financial reporting requirements for the class 
of county officers defined therein-to the extent that such a conflict does 
exist, s. 30.50, being narrower in scope, should control. However, for the 
salte of full financial accountability and facilitation of the performance 
of the county's financial responsibilities, the sheriff should close his 
booles, file an annual report with the county, and remit in the prescribed 
manner all unexpended budget balances and all fees and commissions 
collected by him in the last month of the fiscal year as soon after the end 
of the fiscal year as possible. 

You refer to several provisions of the Florida Statutes, including ss. 30.50(5) and 
218.36, which you suggest are in conflict. 

Section 30.50(5), F. S., originally enacted by Ch. 57·368, Laws of Florida, relates to the 
budget accounts and records of the sheriff and provides as follows: 

All expenses incurred in the fiscal year for which the budget is made shall be 
vouchcred and charged to the budget !'or that year, and to carry out this 
purpose the boo/Is may be held open for 30 days after the end of the year. 
(Emphasis supplied.) 

See also s, 30.50(6), F. S., requiring all unexpended balances at the end of each fiscal year 
to be refunded to the board of county commissioners and deposited to ~.he county fund 
or funds from which payment was originally made. 

Section 218.36, F. S .. of the Uniform Local Government. Financial Management and 
Reporting Act (Ch. 73·349, Laws of Florida) provides in part as follows: 

(1) Each county officer who receives any e.l:penses or compensation in fees, 
commission,~, 01' other remuneration, shall keep a complete record of all fees, 
commissions, or other remuneration collected by him and shall make an annual 
repot't to the board of county commissioners within 15 days of the close of his 
fiscal year. Such report shall specify in detail the purposes, character, and 
amollnt of all official expenses and the amount of net income or unexpended 
budget balance as of the close of the fiscal year. All officers shall pl'eparc such 
reports and subscribe under oath as to their accuracy and propriety. 

(2) 011 01' before the date for filing the annual report, each county officer 
shall pay into the county general fund all money ill excess of the sum to which 
he is entitled under the provisions of chapter 145 .... 

• 
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(4) Compliance by a county officer with the provisions of this section shall 
exempt said officer from making any report required pursuant to s. 116.03. 
(Emphasis supplied.) 

See also s. 116.03, F. S., requiring state and county officers who receive all or allY part 
of their compensation in fees 01' other remuneration to keep a record of such receipts and 
make an allUualreport to the Department of Bunking and Finance. 

Initiully, it is not at aU clear to me that s. 30.50(5), F. S., and s. 218.36, F. S .• are in 
conflict. Section 218.:36 expressly applies only to those county officers who receive "uny 
expenses 01' compensation in fees, commissions, or other remuneration." III contrast. the 
sheriff is a county "budget offker" whose budget is included in, and made a part of, the 
county's annuul budget. See s. 30.49, r. S. As such, the sheriff receives from the county 
monthly one· twelfth of his totul annual budget umount, s. 30.50(1), F. S., derived in 
sllbstantiul part from the county fine and forfeiture fund, s. 129.02(3), F. S., and pays 
monthly to the cOllnty fine and forfeiture fund all fees collected by him for docketing and 
service of process in civil cases, s. 30.231, F. S. (as amended by Ch. 72·92, Laws of 
Florida). Sce also s. 30.51(5), F. S., requiring that all fees, commissions 01' other funds 
collected by the sheriff be remitted monthly to the county. Thus. the sheriff apparently 
does not receive "uny expenses 01' comrensation in fees, commissions, or other 
remuneration," and, for that reasen, does not clearly fall within the c1as!'; of county 
officers defined in G. 218.36. (Likewise, with respect to ss. 116,01 t'llld 219.07, 1<'. S., 
amended by Ch. 76·224, Laws of Florida, to which you ulso refer, the sheriff, st.rictly 
speaking, does not collect funds due the state or county or county public money. cr. s. 
219.01(2). F. S., hut merely receives fees and commissions due him for services performed 
by his ollic~. Compare s. 116.Q1. as amended, with s. 116.0a. F. S., and s. 219.07, as 
amended, with s. 219.06, F. S.) Accol'dinf(ly, I cannot connlude thut there is such a 
positive repugnance between s. 218.36, F. S. (or ss. 116m 01' 219.07, F. S., as amended), 
und s. 30.50(5), F. S., that the former has impliedly repealed 'Jr amended the latter in any 
way. Cf, Scott v. Stone, 176 So. 852 (Fla. 1937); and In re Wade, 7 So.2d 797 (Fla. 1942). 

In addition, it is an established rule of stntlltOl'Y cOllstrllctiol1 thut n statute covering a 
particular subject mutter is cOlltrolling over a general statutory provision covering the 
same and other subjects in general terms. The statute relating to the pnl'ticlllal' part of 
the general subject will operate as an exception to, 01' qualification of, the general terms 
of the more comprehensive stutute to the extent of any repugnnncy between the two. See 
State ex rei. Loftin v. McMillan, 45 So. 882 (Flu. 1908); Stewart v. Delnnd·Lake Helen, 
etc., 71 So. 42 (Fla. 1916); AmeriCatl Bakeries Co. v. City of Haines City, 180 So. 524 (Flu. 
1938); and Adams v. Culver, 111 So.2d 665 (Fla. 1959), Applying this ruJe here, s. 30.50, 
F. S., and the other provisions of Ch. 30, F. S., dealing with the fihPncial matters of 
sheriffs' offices, operute .specifically 011 sheriffs. In contrast, s. 218.36, F. S., operates 
generally on the class of county officers described therein. Thus, even if the two statutes 
are construed as both relating to the same subject matter, s. 30.50, being nurrower in 
operation, should control over s. 218.36 to the extent of any conflict between the two. 

Having thllS cOllcluded that the sheriff is not expressly l'equired to file an ann4all'eport 
within 15 days of the end of the fiscal year pUI'suant to s. 218.36, F. S., und may leave 
his books open for 30 days' after the end of the fiscal year for the purpose described ir. s. 
30.50(5), F. S., it wOllJd, nevel'th'illess, be advisable in my opinion fOl' the sheriff, and 
othel' county officel's similarly situated, to cOlltinue to file sllch unnual reports in the 
interest of full financial accountability. Cf, AGO 057·358, in which it was concluded that, 
consistent with the purpose of s. 116.03, F. S., to provide ,an accurate report of all fees 
collected by COllllty Officers. a shedff who was affected by Ch. 57·368, Laws of Florida, 
must continue to file the report required thereby. Moreover, the sheriff should close his 
books, file his ullnuull'eport, and remit in the legally prescribed manner all unexpended 
budget balances and all fees und commissions collected by him in the lust month of the 
fiscal yem' as soon after the end of the 1hlcal year as possible. (As to the remittance of 
fees and commissions collected by the shedff, the Auditol' General apparently has the 
authority to prescribe the date fOl' remittance, see s. 30.51(5), F. S.) Such cooperation 
with the county will undoubtedly result in a more aCCllrate picture of county finuncial 
accounts, see s. 129.06(1)(a), F. S., and facilitute the filing of the county's financiall'cport 
(which nlllst include n report of the sheriff's financial accounts) pursuant to s. 218.32(1), 
F. S. 
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076·158 _____ ANNUAL REPORT OF THE ATTORNEY GENJjJRAL 

076·158-August 10, 1976 

STATE BOARD OF ADMINISTRATION 

PAYMENT OF EXPENSES INCURRED IN ADMINISTERING 
RETIREMENT SYSTEM FUNDS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Larry Levy, Assistant Attorney General, and ilifarva A. Davis, Legal Intern 

QUESTIONS: 

1. Under ss. 121.031 and 121.151, F. S., and such other provisions as 
may be applicable, should the expenses incurred by the State Board of 
Administration in providing investment services to the Florida 
Retirement System Trust Fund be paid from the earnings of said 
investment? 

2. If the answer to question 1 is in the negative, may the costs of said 
investment services be charged to those bond issues listed below or to the 
counties from their pro rata share of the "Second Gas Tax" or to both? 

3. If the answers to questions 1 and 2 are in the negative, then from 
what source may said board finance its expenses for the investment of the 
?lorida Retirement System trust funds? 

SUMMARY: 

Expenses incurred by the State Board of Administration in investing 
and reinvesting available funds f"'om the Retirement System Trust Fund 
and the Social Secudty Trust Ftmd, as required by s. 121.151, F. S., should 
be paid from interest earned on such investments by the Department of 
Administration, Division of Retirement. Such expenses so incurred are 
expenses for the administration of the Florida Retirement System by the 
Division of Retirement, Department of Administration, as referred to in 
s. 121.031, F. S. 

STATEMENT OF FACTS: 

You advise in your letter as follows: 

During the course of recent postauditb of the State Board of Administration 
I have been concerned with t11e manner in which the Board has charged the 
costs of its operations to the various agencies it serves. 

As an example, dUring the fiscal year 1973·1974, the operating costs of the 
Board were charged to Lhe proceeds of the following bond issues: school bonds 
(issued pursuant to Section 9(d), Article XII, Fla. Canst., 1968), higher education 
bonds (Section 9(a), Article XIl)j state building bonds (Article VII)j outdoor 
recreation bonds (Section 9(a), Article XII)j student loan bonds (Section 15, 
Article VII)j pollution control bonds (Section 14, Article VII)j environmental 
conservation bonds (Section 9(a), Article IX). Also, the Board charged the pro 
rata shares of the "Second Gas Tax" entitlemr.uts of the various counties a 
proportionate share of total operating cost. 

You advise therein that the State Board of Administration has billed the Department 
of Administration for the costs incurred by the board for investment services required 
by s. 121.151, F. S., to be performed for the Florida Retirement System Trust Fund. You 
also advise that the department has declined to pay the bill and has disagreed with the 
board's position to the effect that s. 121.031, F. S., provides the authority for the billing 
and payment. 

Question 1 is answered in the affirmative as explained herein, and accordingly 
questions 2 and 3 require no answer. 

Section 121.031, F. S., provides: 
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The Department of Administration, through the Division of Retirement, shall 
make such rules as are necessary for the effective and efficient administration 
oftlds system. The funds to pay the expenses for such administration are hereby 
appropriated from interest earned on investments made by the Board of 
Administration for the Retirement and Social Security Trust Funds and the 
assessments allowed under chapter 650. The administrator shaH caUse an 
actuarial study of the system to be made at least once every 5 years and report 
the results of such study to the next session of the Legislature following 
completion of the study. (Emphasis supplied.) 

This section of the statutes provides both the appropriation for and the authority for 
payment of expenses of the administration of the Florida Retirement System (see ss. 
121.021(3) and 121.025, F. S.) by the Division of Retirement. Part and parcel of that 
administration is the necessary investment and reinvestment of available system funds 
by the Board of Administratioll, created by the authority of the State Constitution, in 
accordance with the provisions of ss. 215.44·215.53, F. S. (See s. 121.151, F. S.) If the 
Department of Administration through the Division of Retirement, instead of the Board 
of Administration, had the authority and duty to invest and reinvest the system funds, 
it is patently obvious that the expenses required for such investment and reinvestment 
would be expenses incurred in administration of the retirement system and, accordinglr, 
would be borne by the Department of Administration, Division of Retirement, and prud 
from interest earned on such investments. Therefore, if the expenses for such 
administration are incurred instead by the Board of Administration acting as fiscal agent 
for the Department of Administration, Division of Retirement, such expenses are still 
expenses for the administration of the retirement system and would be paid from funds 
designated in and appropriated by s. 121.031, F. S. 

Section 9(c), Art. XII, State Const. 1968, adopted s. 16, Art. IX of the State Const. 1885. 
Section 16(b), Art. IX, State Const. 1885, created a body corporate consisting of the 
Governor as chairman, the State Treasurer and the State Comptroller, to be known as 
the State Board of Administration. The board was given certain specific powers in the 
Constitution and also given "such powers as may be conferred upon it by law." Section 
16(d), Art. IX, State Con st. 1885, provided that the board shall have the power "to make 
and enforce all rules and regulations necessary to the full exercise of the powers hereby 
granted and no legislation shall be required to render its amendment of full force and 
operating effect from f'nd after January 1, 1943." Part of said provision follows: 

The board shall pay refunding expetlses and other expenses for services 
rendered specifically for, or which are properly chargeable to, the account' a/' 
any county from funds distributed to sllch county, but general expenses of the 
board for services rendered all the counties alike shall be prorated among them 
and paid out of said funds on the same basis said tax proceeds are distributed 
among the several counties; provided, report of said expenses shall be made to 
each Regular Session of the Legislature and the Legislature may limit the 
expenses of the board. (Emphasis supplied.) 

This provision of the Constitution speaks only to the constitutional duties imposed upon 
the State Boru'd of Administration involving counties and does not speak to the statutory 
duties imposed by general law upon the State Board of Administration. Accordingly, it 
does not provide the authority for the Board of Administration to charge general 
expenses of the board incurred in rendering services to the Del?;lrtment of 
Administration, Division of Retirement, or to the various counties throughout the state. 

Accordingly, expenses incurred by the State Boru'd of Administration in performing its 
duties under s. 121.151, F. S., should be paid pursuant to the provisions of s. 121.031, 
F. S., from interest earned on investments made by the Board of Administration for the 
Retirement and Social Security Trust Funds. 
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076-159-August 10, 1976 

STATE UNIVERSITY SYSTEM 

HANDLING PROCEDURE FOR FEES RESULTING FROM 
PROFESSIONAL MEDICAL AND DENTAL PRACTICES; STATUS 

OF EMPLOYEES HANDLING SUCH FEES 

']'0: Ernest Ellison, Auditor General, Tallahassee 

Prep(~red by: Bruce kI. Singer, Assistant Attomey General 

QUESTIONS: 

1. Does the University of Florida have any responsibility for the 
billing, collection, records systems, and internal cash and accounting 
controls relating to professional practice fees? 

2. Are persons engaged in the billing, collection, and administration of 
the records system related to professional practice fees generated from 
the practice of dentistry and medicine at the University of Florida 
performing a private or a public function? 

3. May the University of Florida lawfully accept grants of money from 
university_physicians and dentists to pay s .. laries and expenses for the 
billing, collection, and administration of the records system related to 
professional practice fees? 

4. If the answer to question 3 is yes, are persons compensated from the 
grants subject to the same laws, rules, and regulations as state 
employees? 

SUMMARY: 

The Univer!lity of Florida by law and implementing rules is delegated 
broad authorization to bill, collect, and keep records of and account for 
the professional practice fees l'esulting from clinical practice by members 
of the academic staff of the J. Hillis Miller Health Center of th", university 
and, having exercised such delegated authority, it is therefore statutorily 
responsible for the performance of these activities and functions. 

The University of Florida is empowered to accept grants of money, 
materials, or property of any kind and direct the use of such funds to pay 
and finan~ university employees and other university operations 
relating to the collection and administration of profe!l:"ional practice fees 
rc,sulting from the clinical practice by the academic staff 01' the dental 
and medical colleges. However, the professional fees nlltl private practice 
plans nuthorized to be set, regulated, and maintained l..'lder Rule 6C-9.17, 
F.A.C., and Board of Regents policy for the handling of professional fees 
are established, administered, and regulated by the university and its 
administrative officers, and all collections, disbursements, grants, and 
donations from the fund established by such rule and policy are made by 
such university administrative officers. 

Since the predominant purpose of such private practice settings is a 
public 01' educational one, those pel'sons engaged in the billing, 
collection, administration, and accounting relating to such professional 
pl'uctice fees are performin~ a public function. 

Employees of the univerSity engaged in the billing, collection, records 
systems, and internal cash and accounting controls relating to 
professional practice fees are subject to the same law, rules, and 
regulations as other state employees. 

Your questions are interrelated and will be answered together. 
Sections 240.001 und 240.042, F. S., establish the general powers of the Board of 

Regents. Section 240.001(1), F. S., grants the Board of Regents the necessary power to 
govern, regulate, coordinate and oversee the agencies in the State University System in 
order to effectively accomplish the lawful aims of education, including but not limited to 
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those enumerated in s. 240.001. The stated legislative intent is that the Board of Regents 
shall be primarily a policymakinfI board with the power to establish rules and l'egulations 
to carry out such lawful aimr; of education. Section 240.001(2}(a}. The Board of Regents 
is fully responsible for the management of the institutions and agencies of the State 
University System. See AGO 071·199. The board is empowered to delegate to its staff and 
to heads of the several institutions and agencies under its jurisdiction such of its powers 
as it deems expedient and proper, and is authorized to establish policies, rules, and 
regulations under which the State University System is to be managed and operated. 
Section 240.042(1) and (2); cf. s. 240.031(1) and (3), F. S. See also AGO 075·306 and as. 
240.042(2)(b) and (e), 240.082, 240.095, and 241.471(1) and (2), F. S. The organization, 
powers, duties, and functions of the Board of Regents are delineated in Chapte)' 6C, 
F.A.C. Rule 6C·9.17, F.A.C., deals specifically with the handling of professional fees. 

By the statutes and implementing rules, the University of Florida Health Care Center 
is authorized to carryon the activities and fUl1ctions which are the subject of your 
inquiry, and pursuant to s. 6C·9.17(1), F.A.C., is "authorized to set and l'egulate 
professional fees, and develop and maintain private practice plans for the orderly 
collection and distribution of such fees" as further authorized and provided for in the 
Policy for Handling of Professional Fees, Revised May 16, 1975. When enabling 
legislation provides that an administrative agency may make rules and regulations (ss. 
240.001(2) and 240.042(2), F. S.) as may be necessary to carry out the provisions of the 
enabling act (01' the lawful aims of education, s. 240.001(1), F. S.}, the validity of 
regulation$ promulgated thereunder will be sustained by the courts so long as they are 
reasonably related to the purposes of such enabling legislation. Mourning v. Family 
Publications Service, Inc., 411 U.S. 356 (1973); Florida Beverage Corporation, Inc. v. 
Wynne, 306 So.2d 200 (1 D.C.A. Fla.. 1975). It is well settled that such statutory 
provisions and implementing rules and policies are presumably valid and are to be given 
full force and effect until they are passed upon by the courts and declared or determined 
otherwise. White v. Crandon, 156 So. 303 (Fla. 1934); Pickerill v. Schott, 55 So.2d 716 (Fla. 
1951); State v. Mayo, 91 So.2d 657 (Fla. 1956). 

Thus, the university is delegated broad authorization to bill, collect, and keep records 
of and account for the professional practice fees: and havinf5 exercised such delegated 
authority, it is therefore statutorily responsible for the foregomg activities and functions. 
(Also see Policy for Handling of Professional Fees, 2 and 4, supra.) 

Section 6C·9.17(1), F.A.C., declares such private practice settings to be educationally 
oriented and an integral part of the academic activities, designed to gellerate clinical 
practice experience essential in training and educating medical students. Such quasi. 
legisl~\tive nndings prima facie make such private practice settings a public (educational) 
function and purpose and such legislative findings and 1'ules are deemed to govern until 
and unless the facts as shown require a conclusion to the contrary. Florida Citrus 
Commission v. Golden Gift, Inc., 91 80.2d 657 (Fla. 1956); also see State v. Cotney, 104 
So.2d 346 (Fla. 1958); Nohl'!' v. Brevard County Educational Facilities Authority, 247 
80.2d 304 (Fla. 1971). 

The State Board of Regents is empowered to receive donations (s. 240.042(1), F. S.) and, 
subject to the limitations and restrictions in Ch. 243, F. S., has the power and authority 
to accept grants of money, materials, or property of any kind from a federal agency, 
private agency, corporation, or individual upon such terms as the grantor may impose. 
Section 243.02(6) and (8). The State Board of Education, as the head of the Department 
of Education, of which the Division of Universities is a part (s. 20.15(1), (3)(d), and (4), 
F. S.), may accept gifts, grallts, and endowments on behalf of the department consistent 
with the powers and functions of the department (s. 20.05(6), F, S.) and may delegate its 
authority and functions to the Board of Regents unless the State Board ,of EdUcation is 
explicitly required by statute to perform the same without delegation. Sections 20.05(1)(b} 
and 229.053(1), F. S. It should be. noted, however, that under Rule 6C·9.17 and the Board 
of Regents policy for handling professional fees, the university physicians·academic staff 
and dentists·academic staff do not make any grants of money to the university to pay the 
salaries and expenses ill question and do not administer the private practice plans or the 
several funds established pursuant to the rule and the Board of Regents policy. The 
University Health Care Center and Medical Center at the respective designated 
universities are authorized by Rule 6C·9.17 to set and regulate these professional fees 
and to maintain the p1'ivate practice plans for the orderly collection and distribution of 
such fees, subject to approval by the president of the university and the chancellor, 
pursuant to the general guidelines estabUshed by the Board of Regents. The physician 
and dentist members of the academic staff are required to deposit all such fees into the 
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fund established by the university and administered by the university administrative 
officials, and all disbursements, grants, and donations from the funds established by the 
rule and the board policy are made by the administrative officers of the university. III 
sum, the entire system is established, regulated, and administered by the university and 
its designated administrative officers. 

Section 240.095, F. S., l'equires all funds received by any institution or agency in the 
State University System, from whatever source received and for whatever purpose, to be 
deposited in the State Treasury subject to disbursement in such manner and for such 
purposes as the Legislature may by law provide, but funds received from private sources 
as gifts, grants, 01' donations, and such other funds as may be approved l:iy the Board of 
Regents and the Department of Administration, are specifically exempted from the 
provisions of that section and, with the approval of the Board of Regents, may be 
deposited outside the State Treasury. Section 240.095(7) Clnd (8); cf AGO 073·82; s. 
215.32(2)(b), F. S. Pursuant to s, 240.82, F. S., all moneys received by institutions under 
the management of the Board of Regents, other than from state and federal sources, are 
appropriated to the use of the Board of Regents for the respective institutions collecting 
the same to be expended as the Board of Regents may direct in pursuance of itemized 
budgets approved by the Department of Administration. Also see ss. 240.001(3) and 
240.042(2)(0), F. S., relative to the review and approval of budgets in the State University 
System alld requests for appropriations by the Board of Regents. With respect to the 
receipt and use of contributions from private sources by state officials in furtherance of 
public purposes under s. 215.32, F. S., see Advisory Opinion to the Govel'l1or, 200 So.2d 
53,1 (Fla. 1967); id., 201 So.2d 226 (Fla. 1967). 

None of the funds here in question are from a state or federal source, The professional 
pl'actice fees are nonstate funds which the Legislature, pursuant to s. 240.082, F. S., has 
appropriated to the use of the Board of Regents and which are to be expended as that 
board may direct, and they are expressly exempted from the requirement that university 
system funds must be deposited in the State Treasury and disbursed in SUCl' ••• 'l'oe1' and 
for such pu~poses as the Legislature may by law provide. Sections 240,082 and 24\).;:195(7) 
and (8), F. S. See AGO's 072·193 and 073·82. Even though these funds are not subject to 
the control of the State of Florida (see Policy 7, Revised May 16, 1975, supra, and s. 
240.095[7J and [8]), they are still subject to audit by the State Auditor. Policy 8, Revised 
May 16, 1975, supm. It might be noted that Rule 6C·9.17(3), F.A.C., provides that the 
private practice plans therein provided for are to be audited by "an independent certified 
public accountant/state auditors" and copies of such audit reports are to be filed with the 
Board of Regents. Cf s. 240.182(3), F. S. 

Since the predominant pUl'pose of the activity referred to in your questions appears to 
be a public or educational one, under the statutes and implementing rules and the 
authorities discllssed above, and until judicially determined otherwise, those persons 
engaged in the billing, collection, administration, and accounting relating to such 
professional practice fees are performing a public function. 

The persons engaged in the billing, collection, records systems, and internal cash and 
accounting contr01s are all hired and fired by the University of Florida pursuant to the 
vested authority in the Board of Regents "to provide for tne appointment, employment 
and removal of personnel of the several institutions and agencies." Section 240.042(2)(b), 
F. S. Also see ss. 240.042(2)(e) and 240.082, F. S. These employees are paid by state 
warrant. Retirement and social security are withheld. Furthermore, these positions are 
"authorized" within the meaning of s. 216.011(1), F. S., which states that an "authorized 
position means a position included in an approved budget." Therefore, these employees 
are subject to the state laws and rules and rElgulations governing state employees. 
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076.160-August 11, 1976 
(See also 076·160A) 

LOCAL GOVERNMENT COMPREHENSIVE PLANNING AC'r 

INTERIM PLANS PROHIBITEDj LAND USE MAP MAY BE 
INCLUDED BUT IS NOT MANDATORY 

To: WUliam H. Ravenell. Secretary. Department of Community AfFairs. Tallahassee 

Prepared by: Michael H. Davidson. Assistant Attorney General 

QUESTIONS: 

1. Maya local government, prior to July 1, 1979, adopt an intel'im plan 
for the purpose of providing guidance in the enactment 01' amendment 
of local land development regulations, pending the adoption of such an 
element of a comprehensive plan as required by the Local Government 
Comprehensive Planning Act'! 

2. Does s. 163.3177(5} and {6}(a}, F. S., require that the land use plan 
element of a comprehensive plan adopted pursuant to the Local 
Government Comprehensive Planning Act include a land Use map of 
proposed use, said map being similar in form to a zoning map? 

SUMMARY: 

Comprehensive plans as prescribed by s. 163.3177, F. S., may be 
prepared Pond adopted only in conformance with, and under the terms 
and provisions of, the Local Government Comprehensive Planning Act of 
1975. No "interim" comprehensive plans are authorized by, nor may they 
be otherwise adopted under, the provisions of that act. 

Section 163.3177(5) and (6)(a), F. S., docs not require that the futul'e land 
use plan element of the local comprehensive plan include a land use map 
in the form and nature of a zoning map, although such element may 
include a land use map of such natm'e if deemed to be appropl'iate to the 
guidelines and standards prescribed in the several elements of the local 
compl'ehensive plan. 

At the outset, it seems appropriate to note that the Interdepartmental Coordinating 
Council on Community Services, an advisory body (see s. 20.03(9), F. S.) within the 
Department of Community Affairs (see s. 20.18(5), F. S.}, any ad hoc working groups of 
said coordinating council (see s. 20.18(5)[c), and all regional agencies (see s. 163.3164(17), 
F. S.) involved in the administration and implementation of the Local Government 
Comprehensive Planning Act of 1975 are directed by s. 163.3204, F. S., to "cooperate and 
work with units of local government and technicnl advisory committees (sec s. 163.3207, 
F. S.) in the preparation and adoption of comprehensive plans, 01' elements or portions 
thereof." See ss. 163.3164(2) and 163.3177, F. S. The Local Government Comprehensive 
Planning Act became effective July 1, 1975. 

Howevel', neither s. 20.18(5), F. S., nor s. 163.3204, F. S., empowers or authorizes the 
Department of Community Affairs, as such, to itself assist local govemments or to 
provide technical assistance to local governments in the preparation and adoption of any 
such "interim plans" addressed in your inquiry. These aforecited sections, read together, 
provide only that the Interdepartmental Coordinating Council coopel'ute and work with 
units of local government in the preparation and adoption of comprehensive plans, or 
elements or portions thereof. In such interaction, the department itself should not assume 
or undertake any such authority 01' function. See State ex reZ. Greenbel'g v. Florida State 
Board of Dentistry, 297 So.2d 628, cert. denied, 300 So.2d 900. Furthel' in this regard, it 
should be noted that the express mention uf the Interdepartmental Coordinating Council 
in the aforementioned context impliedly excludes all other bodies or agencies. Sec Dobbs 
v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952). 
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AS TO QUESTION l' 

St'ctioll 163.3161(6). F. S., of the Local Govel'l1ment Comprehensive Planning Act, 
he1'l'inafter refet'red Lo us the "uct," stutes: 

It is tlw int(mt of this mot thnt the nctivities of units of local government in 
tIll' pl'epurlltion and adoption of comprehensive plans. 01' elements or portions 
therefor [sic I. shall be conducted in conformity with the provisions of this nct. 

Such lan!:,'1tuge acts us an express prohibition ngninst comprt'hensive plHns, or elNnents 
Ot' portions thereof. being prepared Hnd adopted in any mannl'r or under uny tel'mR or 
provisions other than described tlwrein. Alsop v. Pierce. 19 So.2d 799 (Fla. H)·W: III /'(' 
Advis()t·v Opinion of Govl'1'nor, Civil Rights, 306 So.2d 520 (Fla. 1975). 

Nowliere within the act is any provision mnde for the adoption of such "interim" 
comprehensive plans. Ol' elemt!lltl; 01' portions thereof, as ar(! cited in your. !·PCjU(·st. 
Although s. 163.3197, F. S .. authorizes and continues in force nn~l effect comprehensive 
plans 01' portions thereof adopted priOlo to July 1. 1975, until aPPJ'opriatl.' action is taken 
to udopt a new compt'ehensive plan as required by tl1l.' act, it is silent Ui:! to the ndoptlon 
and promulgation of HlW such interim platlS as vou hnve suggested. The ubsence of any 
pl'ovIsioll for. 01' mention of. such interim plam, us are here under consid('ration operates 
111 this context to preclude their pl'Omulgatioll or adoption under the ntlthority of this 
section. State v. Jacksonville 'Iel'minal Co., 71 So. ,174 (FIn. 1916): Edg()}ton v. 
International Companv. 89 So.2d 488 (Flu. 1956); Dobbs v. Seu Isle Hotel, supra. 

SNtion 163.316H5),'F. S., of the act stutes it is tIl(' intent of the nr:t that "adopted 
comprehensive plans shall huve the It'gal status srt out in this act and that no public or 
private devt'lopment ~hall be J>ermitted except in conformity with comprehemiivt' plnns, 
()l' ('Ioments or portions thel't!of, pl'l'parf'd and adopted in conformity wIth this act." Such 
an l'xpn'ss limitation operates lUi an effective prohibition agninst "dlwelopment" 
procl'l'ciitlg under, or according to, any comprehel1tlive plan, or (!Iement 01' portion 
tlll'l'eof, not promulgated and adopted nrcording to the terms lind provisions of the act. 

In setting ()l't the legal status 1)1' plalls adopted in conformity with the act, s. 163.3194, 
F. S., ill t('I' alif:'. prOVIdes that: 

(1) Aft!!r n compr('hensiv(' plnn or t'lement ()l' portion thereof has bcetl 
adopted in conformity with this m:t. nll development undertaken by, and all 
art ions taken in regard to dnvdopnwnt Ol'det's by. governmental ilgenc:ies in 
r('gard to land covered by such plan or element shall be ('ollsistetlt with flllCh 
plan or pl\'ment us adopted. . . . 

Thus, r\,'nding the UfOf(!I)lOl1tioned statutory pl'ovh;ioll~ in pari mat('ria, it is seen that 
no authorization t'xists within tilt' act for the adoption of such interim comprehensive 
plnns, thnt locnl units of governmt'nt nre restricted in the proress of promulgatioll and 
adoption of ('ompl't'ht'nsive phll1H, Or elt'mt'nts or portions thereof, to those terms and 
provisions provided within the Hct and, further. that after such promulgation and 
adoption, no public 01' privut(, deveIopmlmt as defined in s. 380.04, F. S. (s('(' s. 163.316<1(4), 
F, H.), is to 1m pUl'll1ilted t'XC('pt in conformity with suid plans and onlv those plans. 

Furtill'l', I lim informed by tilE! Division of State Planning of tIle Depal'tmunt of 
Administration, which agency is charged with varied und significant duties in l'egul'd to 
thu mlministl'ation and implementation of the ad, that it 11l1~ administratively 
intt'l'pl'cted the net as pl'ohibltivl' of such interim comprehensive plan:>. Administrative 
int('l'prl'tations of stlltul('s by ngt'tlci('s churg('d with their administration and 
implemt'ntatioll m'(l gL'lll't'ally given considet'able deference bv the tOlll'ts and nre 
accorded gr('at weight when there is special agency expertise atld a lack of comt 
l'XPC'l'tiHC. BI'('nnan v. General Telephone Company of Florida, 488 F.2d 157 (5th Cit'. 
197:~): State !'x 1'('/, BiscuYl1t· Ken. Cl. y. Bom'd of Bus. Heg., 276 80.2d 1123 (Fla. 1973). 
Contmnporanl'ous administrative construction of n statute by those charged with its 
l'l1t'orcement 01' intC'rprl'tation is elltitled to great \veight; und, although not controlling, 
til(' courts generally will not dopart from such constt'uction unless it is clem'lv erroneous 
01' unauthorized. Gay v. Canada Dl'Y Bottling' Co. of Florida. 59 So.2d 788'(Fla. 1952); 
DHl1i('1 v. Florida Statl~ 'l'urnpike Authol'it\'. 213 So.2d 585 (Fin. 1968); Millet· v. Brewel' 
Cn, of Fla., 122 So.2d 565 (Fla. 196OJ. I do not find any clem el'1'ol' or lack of authorization 
present in l'(·gard to the administrative constructiOll proffered by the division and 
therefore concul' in the same. 
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The above is not intended to express the 'dew that 10cnl gOVl!t't}r11ents mny not properly 
exel'cise those plnnninA". zoning. and othel' ~enernl land use mld mnnagement [lowers 
gl'Hnterl to them by Chs. 125 nnd 166. t·" S.. except to the exumt that saU io<,al 
~ovel'l1ments indulge in comprehensive planning under ss. 163,3161·163.3211, F. S. ThAt 
IS to say' 'lUt development may continue under existing plans and statutes \inti! such 
time as thrJ required comprehensive plans are adopted and planning, zonmg. and· 
building (1l'liinunces Hnd other lund use und management devices or regulations tI'~),' be 
umlmded !ilinstituted. However, no comprehensive plans as delineated in s. 163.31'17, 
int'luding "intm'im pluns," 11lny be adopted except in confol'mity with, and under the 
Wrms and provisions of, the act. To the extent thnt tne Locu1 Government 
Comprehensive Planning Act conflicts with any othel' proviSions of Inw relating to lo~ul 
g'ovemments' authority to regulate the develoRment of land, the provisions of the act 
govern unless its provisions nre met 01' exceeCled by other provisions of law. Section 
16:3.:3211; cf. eh. 75·390. Lnws of Flo1"ida. 

Therefore, in consideration of the foregoing, I am of the opinion that such intet'im plans 
us have been discllssed hereinabove (\1'e not permissible under the terms and provisions 
of the Local Government C()ntpl'ehensive Plnnning Act of 1975. 

AS TO QDESTTO~ 2: 

The stututory provisions cited in your request in this regurd seem to giVe little 
direction on their fnce us to the proper disposition of this particular question. However, 
rioser examination of these une other npplicable provisions will serve to clarify this 
matter. 

Section 163.3177(5), F. S., requires that the comprchensivc plan cOlltuin policy 
recommendations fol' the implementation of the plan. As the precise form of those policy 
recommendations is not pi'escribed therein, it is difficult to sec how this provision CM be 
const.ued to I'equir ... a detailed zoning' mnp of uny land m·en. 

Section 163.3177(6)((\). F. S., prov:des that u comprehensive plal\, in addition to the 
required elements of s. 163.3177(1)·(5). F. S., must include a future lund use plan element 
"desif,'1lating proposed future general distribution, location nnd extent of the uses of th~ 
land for housing. business, industry, agriculture. recreation" !EmphaSIS supplled.l. and 
fUl'thel' requil'es a "statement of the standurds to be followed in the control (Iud 
distribution of population densities and building nnd structure intensity ns recommended 
for the various portions of the ur£'a," and permits the desi!,'1lntion of Ul'eas for future 
planned development use involving combinations of types of llses fOl' which spechtl 
regulations may be l1C!CNlsm'y to assure deVelopment in accord with the principles and 
standul'd" of ell(! comprehensive plan. 

As noted by (>mphasis, the plan must include a lund use element generallv describing 
the distl'ibution, location, und ",~tent of the uses to be made of tile Jand in the 'futlU'l!. This 
language does not Reem VI opel'l\to to require 11 zoning map to be drnwn to fulfill this 
l'cquirQment; indoQd. it does llot seem to require the ~ollstl'uction "f u map, pel' se, of uny 
type, nor does it fOl·bid it. 

Further in this regnrd, s. 163.3177(1). F. S., plninly states that the comprehensive plan 
"shall consist of materials· in stich descriptive form, writtC/I ()/' gl'aphil" liS may bl' 
appropriate to the pl'escl'iption of prinaiples, guidelines, amI stalldards fol' the orderly 
and bulnnced future economic, social, flhysical. environmentul, and fiscal development of 
the lll·ca." C8mphaBis AUJ,>plied.) Thus, the act specificaIly grants to local governments the 
option to fulfill the t'cqUlrements of s. 163.3177 by either wl'itten 01' graphic means, 01' n 
combinntion thl'reof, and does not require that a zoning·type map be the sole mode of 
satisfaction thcreof. 

Therefore, reading s. 163.3177(1),(5) and (6)(a), F. S., in pari materia. I am of the 
opiniun that the act does not require that the future land use plan element reqUired by 
s. 163.3177(6)(u) include n lund use mup ill the form and nature of a zonmg map. 
lIowevcl', the futuro land use phm element may include 11 laud usc map of such natUl'e 
jf deemed to be apPI'opriute to the guidelines lind stundal'ds preSCribed in the sevcrul 
elements of the local comprehensive plan. 
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076.160A-August 26, 1976 
(Supplement to 076·160) 

To: William H. Ravenell, Secretary, Department of Community Affairs, Tallahassee 

Prepared by: Staff 

(See 076·160 for questions and summary.) 

In AGO 076-160 I noted that the Interdepartmental Coordinating Council creat~d by s. 
20.18(5), F. S., has been expressly assigned by s. 163.3204, F. S., the duty of cooperating 
and assisting local govel'l1ments in the preparation and adoption of their comprehensive 
plans o:r elements or portions thereof, as provided by the Local Government 
Comprehensive Planning Act. In so noting I stated that, absent legislative authorization 
for the department also to provide this particular service to local governments, the 
express assignment of this particular service' to the council and the other bodies 
enumerated in s. 163.3204, F. S., acted in effect as a prohil:iition against the department 
or any other body or agency exclusively providing those services. 

However, it has come to my attention that this portion of the opinion has been and 
may be misconstrued to represent that the Department of Community Affairs may not, 
in any manner, assist local governments in their efforts to comply with the Local 
Government Comprehensive Planning Act of 1975 and that. it has the force of negating 
the powers and duties assigned to the department in s. 163.03, F. S., particularly 
subsection (l)(j) and (m) thereof_ 

This assertion is incorrect, and the language utilized in AGO 076-160 is not, in my view, 
susceptible to that interpretation. The opinion does not operate to preclude the 
department from fully exercising its powers under s. 163.03, F. S., in assisting local 
governments in general planning and zoning. 

Thus, the restriction questioned is quite narrow with respect and in comparison to the 
remaining statutorily granted powers of the department and should not be read so as to 
prevent the department from exercising those remaining powers, which include aiding 
and teclmically assisting local governments in their efforts to generally comply with the 
Local Government Comprehensive Plalllling Act except and only in regard to the actual 
preparation and adoption of the local plan. 

076-161-August 11, 1976 

FINANCIAL MATTERS 

DISHONORED CHECKS OR DRAFTS (rIvEN TO STATE
IMPOSITION OF SERVICE CHARGE BY LOCAL OFFICIAL OR 

AGENCY ACTING AS STATE'S AGENT-PROCEEDINGS TO 
COLLECT UNDER s. 832.07, F. S. 

1b: ,1. Ed Straughn, Executive Directol~ Department of Revenue, Tallahassee 

Pre,pared by: Patricia S. Turnel~ Assistant Attorney General 

QUEiiSTIONS: 

1. Must a county or municipal official or agency add a $5 service fee 
:to the amount due when acting on behalf of the Department of Revenue 
Xn collecting a dishonored check or draft pursuant to s. 215.34(3), F. S.? 

2. Must the Department of Revenue, 01' a county or municipal official 
or agency when acting on hehalf of the Department of Revenue, first 
attempt to collect a dishonored check, draft, or other order for payment 
under s. 215.34, F. S., prior to proceeding under s. 832.07, F. S., as created 
by eh. 75-189, Laws of Florida? 
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SUMMARY: 

When a county or municipal official or agency is acting on behalf of t~:te 
Department of Revenue pursuant to s. 215.34(3), F. S., it is maxJ4'tato~'y tbat 
a $5 service fee be ndded to the amount due. 

The Department of Revenue, or a county or municipal official or 
agency when acting on behalf of the Department of Revenue, may 
attempt to collect a dishonored check, draft, or otber order for payment 
by proceeding under s. 832.07, F. S., if a.lll'equil'ements thereof have been 
met, without first proceeding under s. 2,,5.34, F. S. 

Your first question is answered in the affirmative, and the second question in the 
negative. 

AS TO QUESTION 1: 

Chapter 75·56, Laws of Florida, as evidelll~ed by the title of said chapter, is "AN ACT 
relating to sta";l and local governments," amending s. 215.34, F. S., by adding subsection 
(2) to require sthte officials and state agencies to collect a $5 service fee whenever a check, 
draft, or other order for payment of money is dishonored and to provide for the 
distribution of collected ser'Vice fees and by adding subsection (3) providing that local 
officials acting for state officials or agencies in the collection of charges due the state shall 
retain the $5 service fee collected under s. 215.34. 

Section 215.34(2} and (3), F. S., provides: 

(2) Whenever a check, draft or other order for the payment of money is 
returned by the St.ate Treasurer to a state officer or state agency for collection, 
the officer or agency shall add a $15 service fee to the amount due. The $5 
Rcrvice fee shall be in addition to all other penalties imposed by law. Proceeds 
from this fee shall be deposited in the same fund as the collected item. 

(3) When a county or municipal Clfficial or agency is acting for a state official 
or agency in the collection of fees or other charges, the service fee collected 
under this section shall be retained by the collector of the fee. 

Checks, drafts, or other orders for the: payment of money made payable to the State of 
Florida and initially collected by a county or municipal official or agency acting on behalf 
of the Department of Revenue are tra,nsmitted by the local official or agency to said 
department which then dep(>;uts the in~ltruments in the State Treasury. 

If the check, draft, 01' other order for the payment of any licenses, fees,. taxes, 
commissions, or charges authorized to he made J?ursuant to state law is returned for any 
reason by the bank or othel' payor upon which It was drawn, said check, draft, or other 
order will be returned by n, ... State Treasurer to the Department of Revenue. See s. 
215.34(1), F. S. Such charges are not actually paid and may be considered delinquent. 
The Department of Revenue is then required to collect payment for the dishonored 
check, draft, or other order. 

When the Department of Revenue collects payment on the dishonored instrument, s. 
215.34(2), F. S., provides that "the officer or agency shall add a $5 service fee!' 
(Emphasis supplied.) Section 215.34(3), F. 8., which states that "the service fee collected 
under this section shall be retained by the collector of the fee," must be construed with 
s. 215.34(2) to require county or municipal officials or agencies, when acting for the 
Department of Revenue, to charge and collect said service fee also but to allow said 
county or municipal officials 01 agencies to r~tain the fee for their services in the 
collection procedure. 

This interpretation is consistent with !feneral principles of law w. hich state that a 'i ; 

statute shOUld be construed to accord signIficance and effect to each of its parts, 30 Fla. 
JUl'. Statutes s. 116 (1960), Elnd that a statute should be illterpl'etr.d in a manner which 
leads to a logical conclusion, Gracie V. Deming, 213 So.2d 294 (2 i).C.A. Fla., 1968). 

The interptetation of s. 215.34(3\ F. S., requiring county or mUnicipal officials or 
agencies when acting on behalf of bae Department of Revenue to collect the $5 service 
fee is consistent with general principles of agency law. Since the, Ideal official or agency 
is an agent of the state official 01' agency for the purpose of collecting Ploney due on a 
dishoI1ored check, draft, 01' other orde!' and remitting said money to the Department of 
Revenue, said local official or agency, as an agent, is acting ex officio .IS a state official or 
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agency and should logically and legally be held to the same requirement as said state 
official or agency, to wit, adding a $5 service fee to the amount due. 

AS TO QUESTION 2: 

Section 832.07(1)(al, F. S., as created by Ch. 75·189, Laws of Florida, states in pertinent 
part: 

In any prosecution or action under this chapter, the making, drawing, 
uttering, 01' delivery of a check, draft, or order, payment of which is refused by 
the drawee because of lack of funds 01' credit, shall be prima facie evidence of 
intent to defraud 01' knowledge of' insufficient funds in, 01' credit with, such 
bank, banking institution, trust company, or other depository, unless such 
maker or druwer, or someone for him, shall have paid the holder t\ereof the 
amount due thereon, together with a service charge not to exceed $5, or 5 
percent of the face amount of the check, whichever is greater, within 20 days 
after receiving written notice that such check, draft, or order has not De en paid 
to the holder thereof .... 

It must be noted that the above·quoted statute and s. 215.:.;4, F. S., serve two distinct 
purposes. As stated in AGO 076·62, Chs. 75·56 and 75·189, Laws of Florida, are acts 
relating to the same subject matter, i.e., dishonored checks, but Ch. 75·56 is "AN ACT 
relating to state and local governments," while Ch. 75·189 is "AN ACT relating to 
worthless checks ... [and] prima facie evidence (if intent to issue a worthless check" 
and is silent concerning the authority of a public (,·ilicial to charge a fee for collecting a 
dishonOl'ed check. 

Statutes must be construed to effectuate the intent of the Legislature and to maintain 
a reasonuble and harmonious body of law. Sell 82 C.J.S. Statutes s. 368 (1953). With this 
principle in mind, it is important that legIslation serving distinct purposes not be 
construed to cause inconsistencies in the law. 

Your question suggests a need for a procedural priority in the utilization of these 
statutes when the Department of Revenue or a county or a municipality is the holder of 
a dishonored instrument. However, there is no necessity for such, since ss. 832.07 and 
215.34(2) and (3), F. S., 'vere enacted as original and independent legislation and each is 
complete in itself, aUow,,··' Rn officer to proceed under Ch. 75·189, Laws of Florida, 
independently of Ch, 7Fl';;'3, Laws of Florida. 

However, it is imi'"·-t,,nt to note that, prior to proceeding under eh. 75·189, Laws of 
Florida, to collect ",a a dishonored instrument, certain requirements must be met [so 
832.07(2)(a), (b), ',', (dl, F. S.]. Assuming that the enumerated requirements are 
complied with, t 1- ;)epartment of Revenue 01' a county or municipal official or agency 
acting on behRlf () said department will be limited to a service fee of $5 as prescribed by 
Ch. 75·56, L·~wp of Florida. Attorney General Opinion 076·62. Assuming that said 
l'equicementR <ire not complied with, thereb1 precluding utilization of Ch. 75·189, the 
Depal't'1.1!,,'t of Revenue or a county or mumcipal official or agency acting on behalf of 
said (\~tk;·tment would be obligated to attempt collection pursuant to s. 215.34, F. S. 
Ot)·.".'v,se, there is no repugnancy between Chs. 75·56 and 75·189. 

'1. i '1'efore, since eh. 75.189, Laws of Florida, serves the purpose, in certain situations, 
r'; .; .lowing a dishonored check to establish prima facie evidence of criminal intent in a 
,.', ~J$equent prosecution 01; action, it is not necessary tha~ the Department of Revenue 01' 

county or mUnicipal official or agency, when acting on behalf of said department, 
attempt to collect a dishonored check, draft, 01' other order under s. 215.34, F. S., prior 
to proceeding under s. 832.07, F. S .. if all requirements of the latter statute have been 
met and satisfied. 
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076-162-August 11, 1976 

TAXA'rION 

LAND ZONED FOR COMMERCIAL USE MAY NOT BE ASSESSED 
AS AGRICULTURAL DESPITE ACTUAL AGRICULTURAL USE 

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee 

Prepared by: Larry Levy, Assi,~tant Attorney General 

QUESTION: 

May agricultural classification be granted to the appropriate balance of 
a tract of land if the entire tract is rezoned commercial when only a 
portion of the tract is used for commercial purposes and the balance of 
the tract of land remains in agricultural use? 

SUMMARY: 

Until judicially determined otherwise, an owner of a tract of land 
presently classified and zoned agricultural who petitions the local zoning 
board to have a pol'fion of the tract of land rezoned "commercial," who 
is informed by such board that the petition will be gl:anted only if he will 
agree to have the entb'e tract rezoned "commercial," and who agrees 01' 
acquiesces in 01' accepts the same would be subject to the commands of 
s. 193.46l(4)(a)3., F. S., and the property appraiser would be required to 
reclassify the entil'e tract of land as nonagricultural. 

The question is answered in the negative. 
Section 193.461(4)(a), F. S., provides in its entirety: 

(4)(a). The [property appraiser} shall reclassify the following lands as 
nonagl'lcultural: 

1. Land diverted from an agricultuml to a nonagricultural use: 
2. Land no longer being utilized for agricultural purposes; 
3. Land that has been zoned to a nonagricultural use at the request of the 

owner subsequent to the enactment of tMs law; or 
4. Land for which the owner has recorded a sltbdivisiotl plat subsequent to 

the enactment of this law. (Emphasis supplied.! 

Your letter indicates that you attach significance to the ulleged fnct that the landowner 
has been informed (presumably by members of the local zoning board) that the board 
would grant his request for rezoning of a portion of the land only if the owner would be 
agreeable to having the entire tract rezoned to a nonagricultural use. 

The statute makes no provision for such a contingenc)' but instead ('ommands thut land 
which has becn zoned to a nonagricultural use at the request of the owner, subsequent 
to the enactment of the law, shall be reclassified by the property appraiser as 
nonagricultural. The rezoning is being done subsequent to the enactment of the law. since 
Ch, 72-181. Laws of Florida. through which s, 193.461(4l(a)3., F. S., was created, took 
effect July 1. 1972, and was made to apply to ad valorem assessments und taxes levied 
after December 31, 1972. The landowner is not being compelled to petition the zoning 
board [or the desired rezoning 01' to acquiesce in or accept the proposed l'ezQning of the 
land to a 1l0nagl'icultlU'al use, and it is apparent from your letter that if the OWl1er does 
not wish to have the elttire tract of land rezoned. he need only withdraw the petition for 
rezoning or decline to file it. He does not haue to accept rezoning of the entire tract. It 
would accordingly be my view that the provision of the statute would apply and the 
property appraiser would be required to reclassify the entire tract as nonagricultul'al if 
the owner agrees to the rezoning of the entire tract of land to a nonagricultural use in 
the circumstances set forth in the factual situation stated in your inquiry. The command 
to reclassify the land as llonagricultul'ul stated in the statute is quite clear and concise, 
containing no such exception as that mentioned in the factual situation stated in your 
letter. 
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As you are no doubt aware, this provision of the statute is presently involved in 
litigation in various courts throughout the state, although I am not aware of any court 
case involving the specific question you have posed. However, until determined to the 
contrary by the judiciary, my opinion is as stated above. 

076·163-August 11, 1976 

TAXATION 

WHEN SPECIAL ASSESSMENT LIEN ATTACHES 

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee 

Prepar(!d by: Patricia S. Turner, Assistant Attorney General 

QUESTION: 

When does a special assessment lien attach to real property subject to 
said lien pursuant to Ch. 170, F. S.? 

SUMMARY: 

A special assessment lien attaches to real property subject to said Hen 
at the time the governing body of the municipality equalizes and 
approves the special assessment by resolution or ordirlance, pursuant to 
s. 170.08, F. S., even if the improvements have not been completed. 

Your question is answered by the following discussion. 
Section 170.08, F. S., provides in pertinent part: 

Equalizing board to hear complaints and adjust assessments; rebate of 
difference in cost and assessment.-At the time and place named in the 
notice provided fOl' in s. 170.07, the governing authority of the municipality 
shall meet as an equalizing board to heal' and consider any and all complaints 
as to such special assessments, and shall adjust and equalize the said 
assessments on a basis of justit.:e and right, and when so equalized and approved 
by resolution or ordinance of the governing authority, such assessments shall 
stand confirmed, and remain legal, valid and binding first liens, upon the 
property against which such assessments are made, until paid . 

Pursuant to the above-quoted statute, the governitlg body of the municipality must 
convene, after proper notice is given to property owners whose real property is subject 
to special assessments in accord with s. 170.07, F. S., to consider complaints of said 
property owners and to adjust and equalize said asseS!lments. Upon so equalizing and 
upon approval by resolution or ordinance of the governing body of the municipality, the 
ossessments provided for in Ch. 170, F. S., stand confirmed as legal liens upon the 
property against which made. 

At the time the governing body approves and confirms the special assessments in the 
monner specified in s. 170.08, F. S., said assessments become "legal, valid and binding 
first Jiens" attaching to real property subject to said assessments. The assessment liens 
so attach and take priority from that date as first liens upon the property against which 
the assessments are made and are superior to existent mortgages and other private liens, 
regardless of priority of time, 29A Fla. JUl'. Special Assessments s. 50, even if the 
improvements have not been completed. Also see Gailey v. Robertson, 123 So. 692 (Fla. 
1929). 

Although s. 170.08, F. S., requires the city clerk to record the assessments in a special 
"lien improvement book," recordation is directed toward preserving prima facie evzdence 
of the validity of said liens rather than to the validity of the liens themselves. Therefore, 
special assessment liens attach to real property subject to said liens upon the equalization 
of the assessments and the approval thereof by resolution or ordinance of the governing 
body of the municipality. 
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076-164-August 12, 1976 

TAXATION 

SUPPLIES OF TIRES AND SPARE PARTS HELD FOR USE IN 
LEASED VEHICLES TAXABLE AS INVENTORY; FUEL FOR 

LEASED VEHICLES TAXABLE AS TANGIBLE PERSONAL PROPERTY 

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee 

Prepared by: Harold F. X. Purnell, Assistant Attorney General 

QUESTION: 

Are supplies of motor fuel, tires, and repair parts held for the ~101e 
purpose of operation and mahitenance of rental cars and trucks to be 
considered inventory for purpose of assessing the personal property tax? 

SUMMARY: 

Supplies of tires and repair parts held .. for the sole purpose of phY$ical 
incorporation in vehicles held for sa1(t""or lease to customers in the 
ordinal'Y COUl'se of business constitute inventory within the purview of s. 
192.001(1l)(c), F. S., prior to their physical incorporation in the vehicles. 
Supplies of motor fuel held for the sole purpose of use in vehicles leased 
to customers in the ordinary course of business, being consumed with 
use, constitute tangible personal property within the purview of s. 
192.001(1l)(d), F. S. 

The file accompanying the opinion request l'('/lects thnt n truck rental firm engages in 
the business of leasing vehicle::-on both long- and ~h()l'f.tl'l'lll l'E'l1tuhnovarious customers. 
Pursuant to the lease contracts, the truck rentul fi,'m is obligated to furnish gasoline, 
repair purts, and tires on the vehicles during the course of the lease. The truck rental 
firm therefore mail1tains a stockpile of fuel, parts, and tires based upon anticipated lease 
needs. It is the proper method of ad valorem taxation of such supplies that is the subject 
of this opinion. 

Two lnutually exclusive definitions found in s. 192.001(1l)(c) and (d), F. S., play the 
determinative role in this matter, The former paragraph provides the definition of 
inventory as follows: 

"InventOl'y" means only those chattels consisting of items commonly referred 
to as goods, wares, and merchandise (as well as inventory) which are heJd for 
sale or lease to customers in the ordinary course of business. Supplies mid/raw 
materials shall be considered to be inventory only to the extent that 'they are 
acquired for sale or lease to customers in the ordinary course of business or will 
physically become a part of merchandise intended for sale or lease to customers 
in the ordinary course of business. Partie.lly finished products which when 
completed shall be held for sale or lease to customers in the ordinary course of 
business shall be deemed items of inventory. Alllivestock shall be considered 
inventory. Items of inventory held for lease to customers in the ordinary cours(1 
of business, rather than for sale, shall be deemed inventory only prior to the 
initial lease of such items. Items of inventory refers to the total of such items 
in a class or category ass€>llsable to a particular taxpayer. (Emphasis SUpplied.) 

The latter paragraph provides the definition of tangible personal property, as follows: 

"Tangible personal property" means all goods, chattels, and other articles of 
value (but not including the vehicular items enumerated in s. l(b), Art. VII of 
the State Constitution and elsewhere defined) capable of manual possession and 
whose chief value is intrinsic to the article itself. "Inventory" and "household 
goods" are expressly excluded from this definition. 
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The definitional context within which the supplies are categorized is of great moment 
to the taxpayer, fel' if the same are within the ambit of the statutory definition of 
inventory, s. 193.511, F. S., provides for their assessment at only 25 percent of just value. 
If, however, such supplies fall within the context of tangible personal property, they are 
assessed at 100 percent of just value. 

In s. 192.001(11)(c), F. S., the term "supplies" is categorized as inventory in two 
situations where supplies are acquired for sale or lease to customers in the ordinary 
course of business or will physically become a part of merchandise intended for sale or 
lease to customers in the ordinary course of business. Such two alternatives would clearly 
appear to categorize as inventory supplies either being directly sold or leased to 
customers or being indirectly sold or leased to customers through their physical 
incol'poration in another product being so sold or leased. 

In the instant situation, there is not a direct sale or lease of the supplies of gasoline, 
tires, or repair parts to customers, but rather the use of such supplies in or on vehicles 
leased to customers. Consequently, we are concerned with that portion of s. 
192.001(11)(c), F, S., which categorizes as inventory those supplies which "will physically 
become a part of merchandise intended for sale or lease to customers in the ordinary 
course of business." 

Generally, the term "supplies," when used as a noun, can refer to articles of tangible 
personalty consumed with their use, to tangible personalty which becomes physically a 
part of a finished product or, in the term's broadest sense, to tangible personalty either 
consumed by use or physically incorporated in a finished product. Logan Lanes, Inc. v. 
Brunswick Corp., 378 F.2d 212 (9th Cir. 1967), Santa Rosa County v. Raymond Blanton 
Cotl'tl').lCtion Co., 138 So.2d 518 (1 D.C.A. Fla., 1962), and Waterman Steamship Corp. v. 
State, 124 So,2d 65 (Ala. 1960). 

Applying this rationale to that portion of s. 192.001(11)(c), F. S., which relates to 
supplies which "will physically become a part of merchandise held for sale or lease," the 
meaning of the term "supplies" becomes clear. Such term would encompass only those 
items which physically become a part of another product. Items consumed with tb2ir use 
would not be within the purview of the term "supplies" as so categorized. Hence, supply 
items which are consumed with their use and do not become a physical part of a product 
held for sale 01' lease to customers in the ordinary course of business do not fall within 
the purview of s. 192.001(11)(c), F. S. 

Applying this rationale to the three supply items forming the subject matter of this 
opinion, motor fuel, tires, and repair parts, it is apparent that the former item, motor 
fuel, being consumed with its use, is not within the statutory definition of the term 
"inventory." Motor fuel, being an item of property both intrinsically valuable and capable 
of mallual possession, would fall within the definitional purview of tangibJe personal 
property, s. 192.001(l.1)(d), F. S., and would be subject to ad valorem taxation as such. 

The latter two suppJy items, tires and repair parts, "will physically become a part of 
merchandise intended for sale or lease to customers in the ordinary course of business" 
and, therefore, are properly categorized as inventory pursuant to s. 192.001(11)(c). 

Consequently, the question posed at the outset of this opinion is answered in the 
affirmative as to supplies of tires and repair parts. Such supplies, prior to their physical 
incorporation in the vehicle, fall within the statutory definition of inventory and would 
be subject to ad valorem to.Kation as sllch. The question posed at the outset is answered 
in the negative as to motor fuel. The same, being consumed with its use, does not fall 
within the purview of inventory but rather falls within the definition of tangible personal 
property und is accordingly subject to ad valorem taxation as such. 

076-165-August 12, 1976 

SUPERVISORS OF ELECTIONS 

PROCESSING LISTS OF NAMES FOR REGISTRATION OR PARTY 
AFFILIATION-WHO MAY SUBMIT LISTS 

To: 1l Jerome Davis. Manatee COllnty Supervisal' of Elections, Bradenton 

Prepared by; Mit-hael M. Parrish, Assistant Attorney General 
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QUESTION: 

Must a supervisor of elections process lists of names pursuant to s. 
98.212(3), F. S., when such lists are submitted by persons or organizations 
other than those listed in s. 98.212(1), F. S.'1 

SUMMARY: 

Under s. 98.21~(3), F. S., it is the duty of a supervisur of elections to 
process lists of names submitted by any person or organization "fot 
indication of registration or nonregistration or for party affiliation." 

Your question is answered in the affirmative. 
The first two subsections of s. 98.212, F. S., impose upon the several supervisors of 

elections the duty of providing certain statistical information under specified 
circumstances to "recognized public or private universities and senior colleges withitl the 
state, to state or county governmental agencies and to recognized political party 
committees." Subsection (3) of s. 98.212 states: 

Lists of names submitted to supervisors for indication of rCllistration or 
nonregistration or for part)' affiliation shall be processed at all tunes at cost; 
provided, that in no case shall the charge exceed 3 cents fOl' each name on 
which the information is furnished. (Emphasis supplied.) 

There is nothing in the text of s. 98.212(3), F. S., which limits the duty imposed thereby 
to lists of names submitted by the entities described in s. 98.212(1). Accordingly, I am of 
the opinion that it is the duty of the respective supervisors of elections under s. 98.212(3) 
to process lists of names submitted by any person or organization. It should be noted, 
however, that s. 98.212(3) requires that lists of names be processed only "for indication 
of registration or nonregistration or for party affiliation" and does not require a 
supervisor of elections to provide any additional information. 

076-166-August 12, 1976 

TAXATION 

PROFESSIONALLY UNRELATED PHYSICIANS WHO CERTIFY TO 
DISABILITY OF TAX EXEMPTION CLAIMANTS

"PROFESSIONALLY UNRELATED" DEFINED 

To: Oliver Lowe, Charlotte County Proper~v Appraiser, Punta Gorda 

Prepared by: Joseph C. Nlellichamp III, .Assistant Attorney General 

QUESTION: 

Are two or more licensed physicians associated in a medical group, in 
which each independently practices medicine, "professionally unrelated" 
as the term is used within tne context of s. 196.012(10), F. S., when the only 
division of income from the association is that each physician pays a 
proportionate share of the rent for his respective facilities and likewise 
shares the expense of a common or group-emp,loyed clerical staff whose 
sole responsibility is for appointments and bllling, said staff not being 
otherwise connected, in a professional manner, with the physicians in the 
medical group? 

SUMMARY: 

The term "professionally unrelated" as it is used in the context of s. 
196.012(10}, F. S., means that the two certifying licensed ph~sicians may 
110t be associates, partners, or members of the same firm, employees of the 
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same professional association or corporation, hospital, clinic, or other 
health care unit or facility, practicing medicine together. 

The term "professionally unrelated" should not be construed to mean 
that when two or more physicians are associated in a medical group, in 
which each independently practices medicine, that they are 
professionally related within the context of s. 196.012(10), 1". S., when the 
only division of income from the association is that each physician pays 
a proportionate share of the rent for his respective facilities and likewise 
shares the expense of a common or group·employed clerical staff whose 
sole responsibility is for appointments and billing, said staff not being 
otherwise connected in a professional manner with the physicians in the 
medical group. 

As ouWned in your letter, YOUl' question is predicated on the following factual 
situation: 

It is reported that there is a medical group, which is composed of two or more 
licensed physicians. Each of these physicians has his own practice and practices 
medicine independently of the other. However, each pays rent for his respective 
facilities and likewise shares the expense of a common or group-employed 
clerical staff, who are not connected in a professional manner with the 
physicians and whose sole responsibility is for appointments and billing. There 
is no other division of income from the operation. 

Your question is answered in the affirmative as set forth herein. 
Section 196.012(10), F. S., defines "total and permanently disabled persons" to mean 

"those persons who are currently certified by two licensed physicians of this state who 
are professionally unrelated 01' the Veterans' Administration to be totally and 
permanently disabled." (Emphasis supplied.) 

I have reviewed the provisions of Ch. 196, F. S., and Ch. 12B-I, Part III, F.A.C., and 
find no legislative definition or administrative interpretation of the term "professionally 
unrelated" as it is used in s. 196.012(10). 

While Ch. 196, F. S., does not define the term "professionally unrelated," Webster's 
New Twentieth Century Dictionary (1971, unabr. ed,) defines the words "pl'ofessionally" 
and "unrelated" as: Professionally. "In a professional manner" (adverb); related: 
"Connected; associated" (adjective); un: "A prefix meaning 'not.' " 

It is a generally recognized rule of statutory construction that words of common usage 
are to be construed in their plain and ordinary significance and not in their technical 
sense, unless the context indicates that they m'e used in some technical sense or in the 
sense of some trade 01' professional verrlacular or vocabulary. Southern Bell Telephone 
and Telegraph Company v. D'Alemberte, 21. So. 570 (Fla. 1897); State ex rei. Hanbury v. 
'l'unnicliffe, 124 So. 279 (Fla. 1929); Gasson v. Gay, 49 So.2d 525 (Fla. 1950). 

Bearing in mind these elementary rules of statutory construction, I have no hesitancy 
in stating that, from the context in which the term "professionally unrelated" is found in 
s. 196.012(10), F. S., the Legislature used the term in its popular or ordinary sense and 
not in some technical sense or in the sense of some trade or professional vernacular or 
vocabulary. . 

In view of the above, and taking into consideration the meaning naturally attached to 
the term "professionally unrelated" from the context of the statute, it is my opinioll that 
for the purpose of s. 196.012(10), F. S., the word "unrelated," used as an adjective, merely 
limits the phrase "two licensed physicians" to mean that the two certifying licensed 
physicians may not be connected or associated in a working or practicing relationship, 
while the word "professionally," being used in an adverb form, in effect simply modifies 
'·unrelated. " 

Thus, the term "professionally unrelated" should not be construed to mean that when 
two or more physicians are associated in a medical group, in which each independently 
practices medicine, that they are professionally related within the context of s. 
196.012(10), F. S., when the only division of income from the association is that each 
physician pays a proportionate share of the rent for his respective facilities and likewise 
shares the expense of a common or group-employed clerical staff whose sole 
responsibility is for appointments and billing, ljaicl staff not being otherwise connected in 
a professional manner with the physicians, in the medical group. 
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However, I am of the opinion that if two licensed physicians enjoy a professional 
medical business relationship, i.e., if they are associates, partners, or members of the 
same firm, employees of the same professional association or corporation, hospital, clinic, 
or other health care unit or facility, they are professionally related within the context 
and meaning of s. 196.012(10), F. S. The effect of such a relationship is that only one of 
the licensed physicians in the same association, partnership, professional association, or 
corporation, hospital, unit, or facility, may certify as to the individual's total and 
permanent disability which results in requiring the individual to seek the second 
certification from a110ther licensed physician who is "profflssionally unrelated" to the first 
certifying physician. 

076-167-August 12, 1976 

DADE COUNTY 

MUNICIPAL RECALL PROVISIONS IN CHARTERS OF DADE 
COUNTY MUNICIPALITIES UNAFFECTED BY STATE STATU'l'E 

PROVIDING RECALL PROCEDURES 

To: Albert Weintraub, City Attorney, Opa-Loclw 

Prepared by: Michael lvI. Parrish, Assistant Attorney General 

QUESTION: 

Does s. 100.361, F. S., amend the provisions of the city charter of the 
City of Opa-Locka relating to the recall of the members of the municipal 
governing body and establish both the substantive and procedural steps 
required to effect the recall of a member of the governing body? 

SUMMARY: 

Since there is a constitutional provision prohibiting the Legislature 
from amending 01' repealing the charter of any municipality in Dade 
County, s. 100.361, F. S., does not have the effect of amending 01' repealing 
any charter provision of the City of Opa-Locka or any other Dade County 
municipality. 

Chapter 74-130, Laws of Florida-now codified as s. 100.361, F. S . .:....authorizes and 
provides procedures for the recall of members of the governing body of a municipality, 
and s. 100.361(10) states: 

It is the intent of the legislature that the recall procedUres provided in this 
act shall be uniform statewide. Therefore. all municipal charter and special law 
provisions which are contrary to the provisions of this act are hereby repealed 
to the e,'dent of this conflict. (Emphasis supplied.) 

However, s. l1(l)(g), Art. VIII, State Const. 1885, the full force and effect of which is 
preserved by s. 6(e), Art. VIII of our present State Constitution, provides, inter alia: 

(1) The electors of Dade County, Florida, are granted power to adopt, revise, 
and amend from time to time a home rule charter of government for Dade 
County, Florida, under which the Board of County Commissioners of Dade 
County shall be the governing body. This charter: 

* 
(g) Shall provide a method by which each municipal corporation in Dade 

County shall have the power to maIte, amend or repeal its own charter. Upon 
a.doption of this home rule charter by the electors this method shall be exclusive 
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and the Legislature shall haue no power to amend or repeal the charter of any 
municipal corporation in Dade County, (Emphasis supplied,) 

In AGO 073·440, which dealt with whether a provision of the Municipal Home Rule 
Powers Act had the effect of amending the charter provisions of a municipality in Dade 
County, the effect of the above·quoted constitutional provision was stated as follows: 

This is a constitutional provision and, of course, takes precedence over a 
general law, In an addendum to AGO 071·42, dated March 24, 1971, I held that 
the chartel's of the several municipalities situated in Dade County could only 
be modified in the manner set forth in the Dade County Home Rule 
Charter, , , , Under the State Constitution, the legislature cannot make laws 
effe{'ting charter amendments in Dade County's municipalities . . . , 

The conclusion in AGO 073·440 is equally applicable here, Accordingly, I am of the 
opinion that s, 100,361, F. S., does not have the effect of amending or repealing any 
charter provision of the City of Opa·Locka or any other municipality in Dade County. Cf. 
Andrews v. Linden, 284 So.2d 398 (3 D.C.A. Fla., 1973). The statute may, however, confer 
additional powers on a Dade County municipality. see City of Miami Beach v. Forte 
Towers. Inc., 305 So.2d 764 (Fla. 1974), so long as it does not conflict with the charter. 

076-16B-August 12, 1976 

TAX SALE 

EXCESS PROCEEDS FROM TAX SALE MAY BE USED TO SATISFY 
RECORDED COUNTY WELFARE LIEN 

To: J. Ed Straughn, Executit)e Director, Department of Ret'enue. Tallahassee 

Prepared by: David K. Miller, Assistant Attorney Gelleral 

QUESTION: 

Does s. 197.291, F. S., authorize the clerk of circuit court to distribute 
excess funds from a tax sale of land to the county in satisfaction of a 
l'ecorded county welfare lien? 

SUMMARY: 

The county welfare liens of Pinellas County, authorized by eh. 63-1787, 
Laws of Florida, may be satisfied from excess funds resulting from a tax 
sale of land under s. 197.291(2), F. S. 

Your question is answered in the affirmative as qualified by the following discussion. 
Section 197.291. F. S., governs the disbursement of the proceeds of a tax sale. 

Subsection (2) of that section requires that. if the sale produces an amount in excess of 
the statutory bid, "[tlhe clerk shall distribute the excess to the governmental units for 
the payment of any lien of record held by a governmental !lnit against the property." 
(Emphasis supplied.) The language "any lien of record" is nowhere qualified 01' limited. 
Standing alone, this bt'oad language would seem to include recorded county welfare liens 
within its scope. This language must, however, be read in the context of general lien law. 

County welfare liens are authorized in Pinellas County by special act. See eh. 63·1787, 
Laws of Fi<)l'ida. Ullder that act, the county may require the recipient of county welfare 
funds to execute a lien on all owned or after-acquired property to secure repayment of 
those funds. Thus, the consideration for a county welfare jien flows to the owner 
personally and not the res; it is a lien in the nai1.1l'e of a lien securing a private debt. To 
allow s1.1ch a lien to be enforced in the manUel' provided by s. 197.291(2), sllpra, 
constitutes u substantial departure frqm previously well·established lien enforcement 
principles. ' 

316 

l 
1 



Before the enactment of present s. 197.291(2) in s. 22 of Ch. 73·332, Laws of Florida, 
only general tax and special assessment liens could be automatically satisfied from the 
excess proceeds of a tax sale. See s. 197.291(2}, F. S. (1972 Supp.), which read in pertinent 
part: 

If the property is purchased for an amount in excess of the statutory bid of 
the certificate holder, the excess shall be paid over alld disbursed by the derll to 
the gouernmental units and agencies holdillg liens fol' geneI'CJZ taxes UpOll the 
property for the payment of the liens in fun, if the excess is sufficient for the 
purpose. . . . If any e.tcess remains after the payment of all liens fOl' general 
taxes upon the l?rol?erty and there are unpaid liens for special nssessments held 
by any taxing dIstrIct, the clel'h shall pay the excess to the fa.tillg district for tlu! 
payment of the special assessment liells.· . .. If, after all liens for general taxes 
and special assessments of the taxing districts upon the property are paid in 
full, there remains a balance ofundistdbuted funds, the balanc'e of'the purchase 
price shall be retained by the clerll for the benefit of the legal titleholder of 
record . ... (Emphasis supplied.) 

All earlier statute contained a similar distdbution scheme. See s. 197.5$1)(2), Ii'. S. 1971. 
The Department of Revenue has promlllgated an administt'ative rule governing the 

distribution of excess proceeds which adopts this distribution scheme. SeC' F.A.C. s. 12B· 
1.348. This rule was promulgated after the passage of Ch. 73-332, supm, und presumably 
reflects the department's construction of that act. The department's rule and the earlier 
statutes are in harmony with the general principle that tax and spedal assessm<mt liens 
are superior in dignity to all other liens and must therefore be satisfied first. See City of 
Tampa v. Lee, 151 So. 316 (Fin. 1933); Gailey v. Robertson, 123 So. 692 (Fla. 1929); ss. 
170.09 and 197.056(2), F. S. 

An administrative rule is entitled to great weight in constl'uil1g Il statute, but it cllnnot 
stand jf clearly contrary to the lanf.,'1lage of the statute. Cf, Greyhound Lines, Inc. v. 
Yarborough, 275 So.2d 1 (Fla. 1973); Southeastel'l1 Uti!. Service Co. v. Redding, 131 80.2d 
1 (Fla. 1961). The present statutory language, "uny lien ofreeord held by a governmental 
unit," cannot be limited to tax and special assessment liens, if the WOl'ds are given their 
ordinary meanillg. It would have been relatively simple to leave the stututo unchanged 
or to specify that only certain types of liens might be sutisfied in this manner: the 
Legislature nevertheless chose language that is pluinly nonexclusive. Changes in 
statutory language creute a presumption that the substance of the stutllte is changed. 
Arnold v. Shumpert, 217 So.2d 116 (Flu. 1968); Stute ex rel. Tl'iay v. Burr, 84 So. 61 (Fla. 
1920). 

Given their common meaning, these provisions broaden the scope of automatic 
disbursement of the excess proceeds of u tax sale. Presumably the Leglslature intended 
to provide the county lienholder a remedy that is not onlv mOre convenient but more 
effective. The purchaser of land at a tax sale receives title free of prIor encumbrances, 
with certain exceptions not relevant here. See s. 197.271, F. S. Enforcement of a county 
welfare lien mignt therefore not be possible after a tax sale of the lienee's realty. The 
county ,,,ould retain its right of action against the debtor, but l'ecovot·y in this manner 
may be impractical. Automatic disbursement may be necessury to prevent the 
disappearance of the only effective remedy after a tux sale. 

The question romains whether the provisions of Ch. 63-1787, Laws of Florida, 
establishing county welfare liens permit their enforcement in this mannet .. If not, then 
an express 01' implied repeal or modification must be found. My l'eadinfl' of this law 
suggests that no enforcemer,t remedy is excluded. Section 5 of the law pemuts the county 
commissioners to "enfOl'ce, reduce to judgment, satisfy, compromise. settle, subordinate, 
release, or otherwise dispose of uny debt or lien hereby imposed." (Emphasis supplied.) 
Section 4 provides that the liens "shull be enforceable in the same manner as mortgages." 
I conclude, in light of the language in s. 5. that the s. 4 remedy is permissive and not 
exclusive. If this be the case, no express 01' implied repeal 01' modification is necessary. 

More to the point, however, when a special act and a subsequent general law operate 
in different areas, the courts will attempt to give effect to both. See American Bakeries 
Co. v. Haines City, 180 So. 524 {Fla. 1938}; State ex 1'1?1. Triay v. Burr, supra; and Stewart 
v. Deland-Lake Helen Special Road und Bridge Dist., 71 So. 42 (It'la. 1916). In Stewart the 
court looked to the titles of the two acts to determine their fields of operation. Applying 
th(\t principle here, it is clE'al' that Ch. 63-1787, l'e1!1ting to Pinellas County public welfare, 
does not operate in the same field as Ch. 73-332, relating to collection of ad valorem taxes. 
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Giving effect to both laws within their respective fields, I conclude that s. 197.291(2), 
F. S., authorizes the satisfaction of a county welfare lien from the excess proceeds of a 
tax sale. Certain caveats must, however, accompany this condusion. The satisfactioll of 
the welfare lien from excess proceeds of a tax sale may be impl'opel' in the following 
situations: When the umount of the debt secured by the lien is unspecified 01' uncertain 
(i.e., where the lien is inchoate>, and other specific lien interests exist; when outstanding 
private liens exist that would, in the absence of a tax sale, have priority over the county 
welfare lien; and when outstanding public liens exist that would, in the absence of a tax 
sale. have priority over the county welfare lien. Note that s. 197.291(2) provides for all 
public liens to be paid the excess pro rata ill full satisfaction of the lien. Such a 
distl'ibutio\l might not be permitted when an outstanding special assessment lien e:o..ists, 
because special assessment liens ordinarily have priority over county welftwe liens. 

One Clm reasonably question whether the Legislature. in passing an act telating to ad 
valorem tax collection, intended to alter these prinriples of lien law, and, if so, whether 
the act; so applied would be valid. As these issues are outside the scope of your question, 
I decline to consider them here. 

070.169-August 12, 1976 

POLLUTION RECOVERY FUND 

MONEYS TO BE DEPOSITED IN 

To: Ernest Ellison. Auditor Genaal. Tallahassl!e 

Prqpared by: Gerald L, Knight. Assistant Attorney General 

QUE$'l'ION: 

Arc the moneys which are required to be deposited into the Pollution 
Recovery Fund under s. 403.165, F. S., limited to those moneys which are 
recovered by the state in a judicial action, as distinguished from an 
administt'ative proceeding 01' similar action by the Department of 
Pollution Control'? 

SUMMARY: 

In light of the apparent legislative intent that all moneys recovered for 
violations of part I of eh. 403, F. S., be used to restore polluted areas, all 
such moneys should be placed in the Pollution Recovery Fund 
established by s. 403.165 without regard to the statutory proc('!durc 
(administrative 01' judicial) employed to obtain l'~covel'Y. 

Your question is answered in the negative. 
Section 403.165, F. S,. provides (IS follows: 

(1) Any moneys l'ecovp.l·ed by the state in an action against any person who 
h1\s polluted the air, soil, 01' water of the state in violation of this chapter shall 
be used to restore the polluted areH which was the sllbje{·t of suit to its former 
condition. 

(21 There is hereby created a Pollution Recovery Fund which is to be 
supervised Hl1d used by the department to restore polluted areas of the state, 
as defined by the department. to the condition ther. were in before pollution 
occurred. The fund shull consist of all moneys speCIfied in subsection (1). The 
moneys shall be disbltl'sed first to P(lY all amounts necessary to restore the 
respective l?0!luted al'm:.s which were tlte subjects of state actiOl/s. Any moneys 
remaining In the fund shall then be used by the del?artment, as it sees fit, to 
pay for any work needed to restore areas which reql1lred more money than the 
state Was able to obtain lno c(Jurt action. 01' otherlcis!! or to restore areas in which 
the state brought suit but was unable to recover any moneys from the alleged 
violators. (Emphasis supplied.) 
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This section wus enucted as part of Ch. 72·286, Laws of Florida, the primary effect of 
which wus to revise and strengthen the enforcement provisions of purt I of Gh. 403, F. S .• 
the Floridn Ail' and Water Pollution Control Act. StU!, e,g., s. 403.121 establishing judicial 
nnd ndmitlistrative remedies "to recover damn/{es for uny injul'Y to the ail', waters, 01' 
property, including animal. plant. and aquatic life, of the state caused by ally violation" 
of part I of eh. 403j und s. 403.131 providing that: 

(2) All tht> judicial und administmtive remedies in this sectioll alld s. 40:3.121 
are independent and cumulative except that the judicinl (lnd udminjstl'ative 
I'emedies to recover dmnages nre alternative and mutually exclusive. 

You point out that SB 1058, Regulnl' Session 1976, which "died in committee." would 
hnve. umot1g other things, amended s. 403.165, F. S .• to expn1ssly refer to "[aJny moneys 
recovered by the state in tin administratil'e or judicial action." (Emphasis supplied.l 

It is true that, in legal mutters. the words "action" and "sllit" nl'e most often associated 
with judicial proceedings. See 2 Words and Phl'Uses Action; Actiun at Law, pp. 87·90. 
However, depending' on the context in which these words uppeal'. they may enCOInpass a 
brander menning. For instanCe, s. 4.03. 12 1(2l(d), F. S., provides that ''In]othing herein 
shall be constmed as preventing any other legal 01' ailmillistratil'C! a('tion in accordance 
with law." (Emphasis supplied.l Also. the word "suit" hns-been construed on occasion to 
include quasi·judicial administrative proceedings, especinlly where such proceedings may 
be contil'lued in court. See 40A Words and Phrases Suit, p. 1.74; see also s. 403.12l(2)(u). 
F. S., prodding in purt that "the board may order thut the violator pay u specifted sum 
in damages to the state [and] [j]udgment for the amount of damages determined by the 
bourd may be entered in allY court having jurisdiction thereof und may be enforced tiS 
any other jud!,'1llent"j and s. 403.121(31, F. S. Thus, if it appeal'S to be the legislative 
intent that the words "action" flnd "suit," as utilized in s. 403.165, F. S., include 
administrative pl'o('ecdings maintained pursuant to part I of Ch. 403, F. S., thon those 
terms, in my opinion, aI'e broad enough in meaning to allow the implementation of that 
intent. See Florida Jai Alai, Inc. v. Lake Howell Wat!!l' & Reclamation District, 274 So.2d 
522, 524 (Fla. 1973), in which it is stated that "a statute should bl.! cOllstrued and applied 
so as to give effect to the evident legislative intent, even if it varies from the literal 
meaning of the statute," and thut "[lJegislntive intent should be gathered from 
consideration of the statute liS a whole rnthCl' than from anyone part thl'l·eof." See al.90 
Gamel' v. Ward, 251 So.2d 252 (Fla. 1971); und Adams v. GOI'don, 260 S02d 246 (4 D.C.A. 
Fla., 1972). 

In this lutter regard, s. 403.165, r. S., was added to Committee Substitute for HB 2996, 
Regular Session 1972 (which became Ch. 72·286, Laws of Floridn), as a fiool' amendme!~t 
proposed by Representative Jim Tillman. As gleaned from the tapes of Repl'esentative 
Tillmnll'S comments during the fioor deb:~te, the purpose of this proposed amendment 
was to insure that moneys r~covel'ed purliuant to part I of Ch. 403, P. S., would not be 
placed in the state Genaral Revenue Fund, from which they could be uppropl'iuted for 
any purpose, but would be \.Ised exclusively for "estOl'lltiun of polluted arens. Cf, AGO 
073·330A in which tape recordings of legis!ntive debates were relied upon in construing 
Ch. 73·173, Laws of Florida, relating to the salaries of cOlmly officers. Further, upon fittUl 
passage of Committee Substitute for HB 2996 by the Legislatul'e, Representative Guy 
SpieoIa, then Chairman of the House Committee 011 Environmental Pollution Cuutt'ol, 
sent u letter to the Governor dated Al?ril 11, 1972, urgin~ the Govel'nor to sign the bill 
into law und stating in part that "[tIh!;' bill also contnll1s proviSions fot· n 'pollution 
recovery fund' into which all sums receit'ed (rom violators woul,1 be placed unci thett used 
to restore polluted areas." (Emphasis supplied.) 'l'hus, it would uppear that the ovel'riding 
intent of the proponents of that part of Committee Substitute for HB 2996, which became 
s. 403.165, was that all moneys collected for violations of part I of Oh. 403 be used for 
restoration of polluted areas, regardless of the statutory procedure employed to obtain 
such collection. See s. 403.165(2) providing in part that any excess motleys itl the fund 
shall be used to restore ureas which l'equireci more money than the state was able to 
obtaitt "by court action 01' otherwise." 

Accordingly, I am of the view that, until legislatively 01' judicially determined to the 
contrary, the moneys which are required to be deposited into the Pollution Recovery 
Fund under s. 403.165, F. S., should ittclude all moneys received for violations of part I 
of Ch. 403, F. S., in administrative as well as judicial proceedings. 
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076-170-August 19, 1976 

CRIMINAL LAW 

SALE OR TRANSPORT OF LAWFULLY OBTAINED NATIVE PLANTS 
BY OTHER THAN ORIGINAL COLLECTOR NOT UNLAWFUL 

To: Doyle Conner, Commissioner of Agricultllte, Tallahassee 

PrrJpared by; Brllce jl,f. Singer, Assistant Attorney General 

QUESTION: 

Is the s~le or transport of legally obtained native plants by anyone 
other than the original collector'legal? 

SUMMARY: 

The sale or resale of legally obtained wild or native plants listed in s. 
865.06(1)(b), F. S., by any person other than the origina lawful collector 
thereof is not prohibited by the state native plant law (s. 865.06, F. S.). 

Section 865.06(1)(a), F. S" makes it unlawful for any person to pick, pull up, or dig up 
the wild plants or trees therein designated gl'owing upon the land of another without 
having previously obtained permission from the owner or lawful occupant of such land 
or his representative. Section 865.06(1)(b) provides that it is unlawful for any person to 
"[t]ranspol't, carry, or convey on any public highway, or sen or offer for sale in any place, 
the [wila and native plants listed herein) which have been gathered, piclted, pulled up, 
tOl'll up, dug up, cut or broken in violation of this law:' (Emphasis supplied,) 

T)~rsons who legally obtain, cultivate, or import such wild and native plants cannot be 
successi'ully prosecuted for the transportation, conveyance, or sale of such wild or native 
plants. See s. 865.06(2)(a), F. S.; cf. s. 865.06(4), F. S. Furthermore, paragraph (b) of 
subsection (2) specifically permits the sale of commercially grr 1n native plants by 
licensed, certified nurserymen, as "it is the intent of the Jaw to pL.:,serve and encourage 
the growth of these native plants." 

An examination of s. 865.06, F. S., fails to indicate any restriction against the original 
lawful collector which would prohibit the sale of legally obtained wild and native plants 
to nurserymen or any other individual for resale. Section 865.06(1)(b) proscribes only the 
sale and conveyance of the named plants gathered in violation of s. 865.06. Wild and 
native plants gathered in compliance with the law-with the permission of the owner of 
the land from which taken or the lawful occupant thereof or his representative, s. 
865.06(1). or taken from a person's own land at' land leased by him, or legally imported, 
8. 865,):>(2;(a)-al'e not gathered or taken in violation of the native plant law. It is an 
elemental rule of statutory construction that when a statute enumerates the things on 
which it is to operate or forbids certain things, it must be construed as excluding from 
its operation all things not expressly mentioned therein. Ideal Farms Drainage District 
v, Certain Lands, 19 So.2d 234 (Fla. 1944). 

In view of the above, I agree with the Division I)f Plant Industry's interpretation of 
this law that wher. the original collector obtains the wild 01' native plants in complian<::e 
with the law, sUl!h plants in effect become legal nursery stock and may be sold by either 
the original collector, a stock dealer receiving such lawfully gathered wild or native 
plants, or by any person other than the origillallawful collector or who has purchased 
or received such plants from the collector. 

Your question is answered in the affirmative. 
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076-171-August 19, 1976 

SHERIFFS 

SERVICE OF PROCESS ISSUED BY FOREIGN 
COURT-AUTHORITY, BOND 

To: R. W. Weitzen(eld, Manatee.Fountj' Sheriff, Bradenton 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUES'l'IONS: 

1. Are the sheriffs of the State of Florida under any duty, obligation, 
or requb:emen~ to serve civil process issued by a state other than Florida? 

2. W'i>uld a sheriff be in violation of s. 30.19, F. S., 01' s. B39.19 F. S., if 
he refused to serve out-of-state civil process? 

a. If the sheriff did execute and serve out-of-state civil process, would 
he "'tl-me under the protection of ss. 843.01 and 843.02, F. S.? 

4. Does the bona, as required of the sheriff under s. 30;01, F. S., 
conditioned upon the faithful discharge of the duties of his office, cover 
the sln'vice of' out-of-state civil process? 

SUMMARY, 

'rhe duties and authority of a sheriff as to execution or service of civil 
process are wholly statutory. A Florida sheriff has no legal or statutory 
duty to serve civil process issued by a court of a state other than Florida. 
Service of such foreign civil process, since not a statutory duty of the 
sheriff, would not be covered under the sheriff's bond required by s. 30.01, 
F. S. The requirements, prohibitions, pl'otections, and penalties of ss. 
30.19, 839.19, B43.01, and 843.02, F. S., apply to and operate only on 
executior;, 01' service by a Florida sheriff of civil process lawfully issued 
by a court of the State of Florida. Under certain conditions a Florida 
sheriff may be authorized by another state's statutes to serve that state's 
civil process in Florida upon persons subject to the jurisdiction of the 
courts of the other state. Service so authorized would be only for 
purposes prescribed by laws of the foreign state, and a sheriff .serving 
civil process under authority of a foreign state's statutes woul.} do s.<o as 
an agent of that other state, not as an agent of the State of ll'!orida. 

It has been generally stated that, "[w]ith respect to the execution of process. ;the power 
posse~sed by the sheriff or constable is wholly statutory, and no power exists j~ him except 
such as is expressly so conferred or may be fairly implied from the !3;:ovlsions thereof." 
(Emphasis supplied.) 80 C.J.S. Sheriffs and Constables s. 44, p. 214. SI~rvice of process is 
also considered a ministerial duty of a sheriff. Thus he is required to serve all process 
"which appears on its face to have issued from competent authority, and with legal 
regularity, and the service or execuUon of which is within the lawful powers of his office." 
(Emphasis supplied,) Id, These gene~'al rules are applicable to a Florida sheriff, 
particularly as to the proposition that the sheriff'S powers and duties in regard to service 
of process are "wholly statutol'y." Such an analysis is fully in keeping with a sheriff's 
overall dependency-as an administrative officer-on legislative enactment. See AGO 
075·16l. 

A determina\ion as to whether a Florida sheriff has any duty to serve out·or-state civil 
process requires an examination of applicable laws of Florida (no other state may impose 
a dllty upon a sheriff of this state). The primary provision in this regard is s. 30.15, F. S" 
providing in pertinent part: 

Sheriffs, in their l'espective counties, in person or by deputy, shall: 
(1) Execute all process of the supreme court, circuit courts, county courts, 

and boards of county commissioners of this state, to be executed in their 
counties; 
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(2) E~ecute such other writs, processes, warrants, and other papers directed 
to them, as may come to their hands to be executed in their counties; 

* 

(10) Perform such other duties as may be imposed upon them by la/I'. 
(Emphasis supplied.) 

Section 30.30(1), F. S .. provides that "[w]henever and v writ, issuing out of any ('Ollrt of 
this state. shall be delivered to a sheriff, comman ing him to levy upon property 
specifically described therein, it shall be his duty to levy upon such p'l'opel'ty." (Emphasis 
supplied.)' And subsection (6) of s. 30.30 provides that "[n]o sheriff shall be Haole for 
making any levy pursuant to the spedfie order of a COllrt of competent jurisdictioll." 
(Emphasis suoplied.) 

The sections about which you expressed concern are ss. 30.19, 839.19, 843.01, and 
843.02. F. S. Section 30.19 provides: 

Everv sheriff or dellUtv failing to execute any' writ or other process, civil or 
criminal, to him legally'issued and directed WIthin his county and make due 
return thereof ... shall forfeit $100 for each neglect ... unless such sheriff 
or deputy can show sufficient cause for such failure 01' neglect to the court. 
(Emphasis supplied.) 

Section 839.19 provides: 

Any sheriff 01' other office I' authorized to execute process, who willfully 01' 
corruptly refuses 01' neglects to execute and return, according to law, any 
process'delivered to him, shall be guilty of a misdemeanor of the first 
degr('c .... (Emphasis supplied.) 

As to obstrllction of a sheriff who is serving process, s. 843.01 provides: 

Whoever knowingly and willfully resists, obstructs, or opposes any sheriff, 
d(~Pllty sheriff ... or other person Zegail\' authorized to e.r:ecute process, in the 
execution of legal process 01' in the lmvful execution of HllY legal duty, by 
offering 01' doing violellce to the person . . . shall be guilty of a felony of the 
third degree .... (Emphasis supplied.) 

And s. 843.02 provides: 

Whoever shall obstruct 01' oppose any such officer ... 01' legally authorized 
person, in the execution of legal process or in the lawful execution of any Zegal 
dul\', without offel'ing 01' doing violence to the person of the officer, shall be 
guilty of a misdemeanor of the first degree . . . . (Emphasis supplied.) 

Absent any clear and unequivocal evidence to the contrary, I must assume that when 
the Florida Legislature, as in the above·cited statutes, refers to courts or to proc~ss and 
the issuance and execution thereof, it is referring to Florida courts and process issued 
therefrom. It is axiomatic that the Legislature. of Florida possesses no powel' over the 
judicial system of other states 01' the process thereof. It is fundamental that one state 
cannot make its law effective in another state, American Fire Ins. Co. v. King Lumber & 
Mfg. Co., 77 So. 168, 172 (Fla. 1917), alf'd 250 U.S. 2 (1919), and that a state cannot make 
its process effective in another state. Beckwith v. Bailey, 161 So. 576, 581 (Fla. 1935). 
Thus, the various references in the Florida Statutes to legal process, process legally 
issued, etc., must have been intended to refer to process lawfully and properly issued by 
the courts of Florida. I am of the opinion, therefore, that a Florida shet'iff has no legal 
or statutory duty to serve civil process issued by the courts of a state other than Florida 
and that the requirements, prohibitions, protections, and penalties contained in ss. 30.19, 
839.19. 843.01, and 843.02, supra, do not apply to 01' operate on civil process issued by a 
state other than Florida and executed by a Florida sheriff. And, since the sheriff's bond 
required by s. 30.01, F. S., is "conditioned upon the faithful discharge of the duties of his 
office" (Emphasis supplied,), I am of the opinion that such bond would not covel' service 
by the sheriff of civil process issued by a state other than Florida. 
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Notwithstanding the above determination that a Florida sheriff has no statutory duty 
to serve out-of-state civil process, it would appear that a Florida sheriff could be 
authorized. but not required, under certain conditions by the statutes of a. state othel' 
than Florida to serve that state's civil process in Florida upon persons subject to the 
jurisdiction of the courts of such other state. See 72 C.J.S. Process s. 73; and c{. ss. 
48.161(1), 48.193(2), and 48.19'1, F. S., providing that in certain circumstances certain civil 
process issued by Florida courts may be personally served upon persons subject to the 
jurisdiction of the Florida courts in another state by an officer authorized to serve like 
process in that other state. However, it must be emphasized that such authorization by 
the statutes of another state would impose no legal duty upon a Floridll sheriff and that 
service in Florida by a sheriff pursuant to foreign statutory authority would be only for 
the purposes authorized and prescribed by laws of the foreIgn state aud could only mf:lke 
the process effective in the issuing state. Should a Florida sheriff serve such out-of·state 
civil process, he would do so as an agent of that other state-not as an agent of the State 
of Florida. 

076-1'/2-August 19, 1976 

AIRPORT SECURITY GUARDS 

MEETING STANDARDS OF FEDERAL AVIATION REGULATIONS; 
COMPLIANCE WITH MINIMUM POLICE STANDARDS 

To: Renold L. DeBarge. Airport Maiaagel', Olwloosa COllllty Ail' Terminal, Eglin Ail' 
Force Base 

Prepared by: lvlichad H. Dal'idsoll. Assistant .Attol'lley G1.'neral 

QUESTIONS: 

1. Do security guards appointed by the board of county 
commissioners under s. 332.08, F. S., meet the requirements of Federal 
Aviation Regulation Part 107? 

2. Are airport security guards appointed under s. 332.08, F. S., 
required to meet and comply with the minimum police standards as set 
forth in s. 943.13, F. S.? 

SUMMARY: 

Airport guards 01' police duly appointed by a board of county 
commissioners under s. 332.08(2), F. S., are peace officers statutorily 
vested with the common-law powers of such officers within the 
geographic limits of the county airport and therefore are subject to the 
Police Standards and Training Commission and to all applicable terms 
and Pl'ovisions of ss. 943.09-943.24, F. S. Such omcers, upon being duly 
certificated by the Police Standards and Training Commission pursuant 
to s. 943.14(2), would appeal' to be law enforcement officers wIthin the 
meaning of part 107,1(e) of the Federal Aviation Regulations if other 
requirements are met and satisfied. 

As your questions are ittterrelated, they will be answered together. 
Federal aviation regulations require the presence of a law enforcement officer at final 

passenger screening prior to bo(trding. Part 107.1(e) of said regulations defines "law 
enforcement officer" as an armed person authorized to carl'y and use firearms; vested 
with a police power of arrest under federal, stats, or other political subdivision authority: 
identifiable by uniform, badge, 01' other indicia of authority; and assigned the duty of 
providing law enforcement support for pl'eboard screening aspects of the security 
programs filed by part 121 certificate holders, for"ign ail' currlers requesting such support 
and for airport security programs. 

Section 332.08(2)(a), F. S. provides that a municipality, as defined in s. 322.01(1), F. S. 
including any county, is authorized to adopt and amend all needfull'ules, regulations, and 
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ordinances for the management, government, and use of the airports, air terminal 
facilities, and other properties under its control; to fix by ordinance or resolution 
penalties for the violation of such rules, regulations, and ordinances; to enforce such 
penalties in the same manner in which penalties prescribed by other regulations and 
ordinances of the municipality or county are enforced, i.e., through and by the 
appropriate police agencies and courts; and to appoint airport guards or police with "full 
police powers." Section 3.S2.08(2)(b), F. S., provides, inter alia, that where a county 
operates one or more airports, its regulations for the government thereof shall be by 
resolutioll of the board of county commissioners and shall be enforced "as are the 
criminal laws. Violations thereof shall be a misdemeanor of the second degree, 
punishable as provided in s. 775.082 or s. 775.083." (It is worthy of note that under s. l(±), 
Art. VIII, State Const., a nOl1charter county should enact such regulations by ordinance 
in the manner Rrescl'ibed by s. 125.66, F. S.) Cf. s. 125.69 with ss. 775.082(4)(b) and 
775,083(1)(e), F. S. 

The question immediately pending herein is in regard to the legal status, duties, and 
functions of the :<irport gual'dt' and police so appointed by a county or municipality under 
s, 332.08(2)(a), F, S. 

As the statute here under cansidemtion authorizes the adoption and enforcement of 
needful regulations and ordinances in the same manner in which other regulations, 
ordinances, and penalties are adopted and enforced by a municipality or county and, with 
respect to a county, directs that its regulations shall be enfQrced as are the criminal laws 
and makes any violation thereof a misdemeanor, it is apparent that the airport police 
duly appointed by a hoard of county commissioners are, and serve as, the enforcing or 
"police" agency of tb~ county within the territorial limits of the airport owned and 
operated by the county and that the statute bestows complete "police" or enforcement 
powers on such airport guards or police for the purpose of enforcing such regulations in 
the same manner as criminal laws, i.e., arrest for violation thereof. Otherwise, the 
provisions of the statutes providing criminal penalties (misdemeanors), vesting 
enforcement powers, and generally providing for enforcement of the regulations for the 
government of the county airport would be for naught. It is an elemental rule of 
statutory construction to give effect to every part of a statute if reasonably possible; and 
each part should be construed in connection with every other part so as to produce a 
harmonious result, Snively Groves v. Mayo, 184 So. 839 (Fla. 1939), and to effectuate the 
intent and purpose of the statute. Atlantic Coast Line R. Co. v. State, 74 So. 595 (Fla 
1917); American Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938); Smith v. Ryan, 39 
So.2d 281 (Fla. 19'19). Therefore, I am of the opinion that such duly appointed county 
all'port guards or police are statutorily empowered to act as the aforementioned 
enforcement or "police" agency of the county within the territorial limits of the county 
airport and with complete police or law enforcement powers within the geographic limits 
thereof. 

The word "full" as used in s. 332.08(2)(a1, F. S., describes the phrase "police powers," 
has reference to the airport guards 01' police, and is defined in Black's Law Dictionary, 
Revised Fourth Edition, at p. 800, to mean: "Abundantly provided, sufficient in quantity 
or degree, complete, entire, and detailed," and further as "amRle; perfect; mature; not 
wanting in any essential quality." Thus, it is evident that the Legislature granted the 
whole of such police or enforcement powers to such airport guards or police. including 
the power to preserve the peaCE) and maintain the public order and the power of arrest, 
which are common-law powers now vested in peace officers. See s. 901.15, F. S.; Tezeno 
v. Maryland Casualty Co., 166 So.2d 351, 355 (La. 1964); cf. AGO 072-139; State v. Grant, 
216 A.2d 790 (N,H, 1966)j State v. Cohen, 158 A.2d 497 (N.J. 1960); People v. Salerno, 235 
N.Y.S.2d 879 (Sup. 1962); People ex I'el. Lawrence v. Noble, 256 N.Y.S.2d 730 (Sup. 1965). 

In Wyndham v. U.S., 197 F. Supp, 856 (E.D.S.C. 1961), the court stated that the term 
"police," as commonly understood, "is so plain and unambiguous that there is no occasion 
for resorting to rules of statutor~' interpretation," and that "the Court has no right to 
look for or impose another meanll1g." The court then defined the term as "an organized 
civil force for maintaining order, preventing and detecting crime, and enforcing the 
laws." Also see Tezeno v. Maryland Casualty Co., 166 So.2d 351,355·358 (La. 1964), and 
decisions cited therein. 

Jeremy Bentham is quoted in 72 C.J.S., at p. 207, as writing that the ooHce of a state 
is in general a system of precaution, either for the prevention of crime 01' of calamities, 
and that its business may be divided into eight distinct bi'anches, the first of which is 
"police fot· the prevention of offenses." Also see Black's Law Dictionary, supra, at p. 1316. 
It has also been defined as the "enforcement of the law [and] public order," and in a more 
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restricted sense as being "the department of government which is concerned with 
maintenance of order and enforcement of law;" and the term is particularly applied to 
"those officers who are appointed for the purpose of the maintenance of public tranquility 
among the citizens." 72 C.J.S., at p. 207. 

"POlice," as a noun, is defined in Ballantine's Law Dictionary as: 

The law enforcing department of a state or local government having the duty 
of maintaining order, detecting crimes, and making arrests. Peace officers. In 
the broadest sense, inclusive of both administrators und magistrates. 

(Also see Black's Law Dictionary, Fourth Edition, Police Officer, at p. 1317.) 
"Peace Officer" is defined in 70 C.J.S., p. 380, as "an officer uf the law, a law 

enforcement officer" and "a conservator of the peace." 
In 15A C.J.S., pp. b ;9-580, "peace officer" and "conservator of the peace" are held to 

be synonymous and are further defined as: 

A term applied to those who have especial charges, by virtue of their office, to 
see that the King's peace is kept; a Gommon-law officer whose duties, as such, 
were to prevent and arrest for breaches of the peace in his presence, but not to 
arraign and try for them; an officer authorized to preserve or maintain the 
public peace; an officer who has charge of preserving the peace, as a justice or 
sheriff. 

Application of the aforementioned terms and judicial definitions thereof to the instant 
questions compels the conclusion that the Legislature, in and by enactment of s. 332.08(2), 
F. S., must have intended, and in fact did intend, to provide for the appointment of 
airport guards or police statutorily vested with the common-law powers of peace officers 
and with complete authority or power to enforce, not only the duly adopted regulations 
for the government of the county airport, but also the criminal laws of the state on ana 
within the geographic limits of the county airport. See s. 901.15, F. S., for the arrest 
powel'S of a peace officer without a warrant, s. 901.17, F. S., for the method of arrest by 
a peace officer without a warrant, and s. 901.21, F. S., as to searches of persons so 
arrested. It is axiomatic that the intent of the Legislature as gleaned from a statute is 
the law and must be given e.ffect. State v. Knight, 124 So. 461 (Fla. 1929); Florida State 
Racing Commission v, McLaughlin, 102 So.2d 574 (Fla. 1958); Small v. Sun Oil Co., 222 
So.2d 196 (Fla. 1969). Moreover, the Legislature-in employing tIle langua~e "with full 
police powers"-is conclusively presumed to have a working knowledge of the English 
language and to have drafted the statute in such manner as to clearly convey its 
meaning, and the only proper fUl1ctioll of the court is to effectuate such legislative intent. 
Florida State Racing Commission v. McLaughlin, supra. 

Section 943.10(1), F. S., applicable to the Police Standards and Training Commission 
and related statutes in ss. 943.09-943.24, F_ S., defines "police officer" as "any person 
employed (ull time by any municipality or the sta!;.") or any political subdivision thereof, 
whose primary responsibility i.s the prevention and detection of crime 01' the enforcement 
of the penal, traffic, or highway laws of this state," (Emphasis supplied.) Section 943.10(2) 
defines "employing agency" as "any political subdivision ... employing police officers 
as defined in subsection (1)." 

"Penal laws" are those which deal with offenses against the state and are, in this 
respect, synonymous with "criminal laws." See Black's Law Dictionruy, p. 1290. 

In view of the foregoing discussion, it is apparent that the duties of the airport guards 
or police here under consideration fall well within the definition of "police o1ficer" in s. 
943.10(1), F. S., and that the county is the employing agency as defined in s. 943.10(2), 
F. S., thus subjecting said perSOll and the county to the terms and provisions of the Police 
Standards and Training Laws (ss. 943.09-943.24, F. S.). 

Section 790.051, F. S., exempts "law enforcement officers," which term is defined in s. 
790.001(8)(a), F. S., to include all officers 01' employees of the political subdivisions of the 
state possessed with the authority to make al'l'ests (as I have hereinabove concluded 
these airport police are) and in s. 790.001(8)(e) to include all peace officel's (in which status 
stand the airport police under s. 332.08(2), F. S.) from the licensing and penal provisions 
of Ch. 790, F. S., in regard to the possession and carrying of firearms by such officers 
when acting at any time within the scope or course of their official duties or when acting 
at any time in the line of, or performance of, duty. Also see s. 790.25(3}(d), F, S., excepting 
from the provisions of ss. 790.05 and 790.06, F. S., "policemen , .. and other peace and 
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law enforcement officers" and making it lawful for such persons to own, possess, and 
lawfully use firearms and other weapons for lawful purposes. 

Section 776.05, F. S., inter alia, authorizes a "law enforcement officer," which term is 
defined in Ballantine's Law Dictionary, p. 712, sa as to inrlude peace officers (and thus 
the airport guards and police here under consideration), to use "any force" which he 
reasonably believes to be necessary to defend himself or another f1'om bodily injury while 
making an arrest or when necessarily committed ill arresting felons fleeing from justice. 

Thus, the county airport guards or police about whom you inquire are authorized to 
use any fotce, including deadly force, teasonably necessary to effectuate a lawful arrest 
and are exempted from the licensing and penal pl'ovisions of Ch. 790, sUfra, in regard to 
the possession and lawful use of firearms and other weapons for lawfu purposes when 
acting within the scope or course of their official duties. 

Further, should such airport guards or police be identifiable by uniform, badge, or 
other indicia of l'tuthority, and should they be assigned the duties set forth in paragraph 
4, part 107.1(e) of the Federal Aviation Regulations, it would appear that the terms and 
provisions of said regulation are satisfied by the appointment of said guards or police 
undet s. 332.08, F. S., and the issuance of a certificate of compliance by the Police 
Standards and Training Commission. See ss. 943.12(1), 943.13, 943.14, and 943.19, F. S, 

Therefore, in consideration of all of the foregoing, I am of the opinion that airport 
guards or police appointed under s. 332.08(2), F. S., are subject to the Police Standards 
and Training Commission and to all applicable terms and provisions of ss. 943.09·943.24, 
F. S, 

076-173-August 19, 1976 

TAX COLLECTORS 

OFFICE EXPENSES; USE OF COUNTY OFFICE SPACE WITHOUT 
RENT; BRANCH OFFICES; LEGAL SERVICES 

To: Rudy Underdown. Brevard County Tax Collector, Titusville 

Prepared by: Staff 

QUESTIONS: 

1. Should the board of county commissioners equip and maintain the 
offices of the county tax collector fee officer? 

2. May the board of county commissioners charge rent to the tax 
collector fee officer for the use of county office facilities? 

3. May a tax collector fee officer, under a budget item, rent office 
facilities 01' establish branch offices? 

4. May the board of county commissioners furnish legal services to the 
tax collector fee officer without charge, or can the board charge for such 
services? 

SUMMARY: 

As to tax collector fee officers in noncharter counties, the board of 
county commissioncl'S is without statutory authority to expend any part 
of the excess fees of the office of county tax collector or any county funds 
under its control for the purpose of equipping and maintaining the offices 
of a tax collector fee officer, and ~t possesses no statutol'Y authority, and 
is not charged with any statutory responsibility 01' duty, to equip and 
maintain the office of a tax collector fee officer. Rathel', the annual budget 
established by tax collector fee officers should provide for all items of 
expense including operating capital outlays or equipment. 

The board of county commissioners is without statutory authority to 
charge rent to a county tl'lX collector fee offi.cer for the use of county 
buildings or office facilities for his princil?al office in the county seat in 
the absence of special law otherwise prOVIding. 
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Branch offices in Brevard County for the conduct of county business, 
including that of the tax collector, may be established only by the Board 
of County Commissioners of Bl'evard County pm'suant to Ch. 30596, 1955, 
Laws of Florida, and Ch. 59·1118, Laws of Florida, and the Tax Collector 
of Brevard County is without authority to establish same, including 
leasin~ or renting office facilities for branch offices outside the county 
seat. 'Ihe Bow'd of County Commissioners of Brevard County is under a 
duty to provide office space within the COUllty seat to the county tax 
collector without charge, but the board's determination of the allocation 
of county office space to county office:rs controls in the absence of fraud 
or a clear abuse of discretion. 

The board of county commissioners may provIde legal services to the 
tax collector fee officer without charge if the board determines that such 
action serves a county purpose and is beneficial to the county. 'fhe tax 
collector fee officer may employ counsel if it becomes necessary to engage 
an attorney to bring or defend actions or proceedings in carrying out his 
statutory duties or functions and to com~ensate such attorney as a 
necessary expense of operating his office. The board of county 
commissioners is without statutory authority to charge a tax collector fee 
officer for any legal services furnished such fee officer by th,e board. 

AS TO QUESTION 1: 

My response is confined to tax collector fee officers in noncharter counties. It is my 
understanding that these questions arise due to the repeal of s. 145.12(3), F. S. 1971, by 
eh. 73·349, Laws of Florida. Section 145.12(3} provided that: 

On or before the date for filing the allnual report, each county officer shall 
pay into the county general fund all money in excess of the sum to which he is 
entitled as annual salary under the provisions of this chapter. The board of 
county commissioners shall expend such of the excess fees as necessary for the 
purpose of equipping and maintaining the offices of the county fee officers. 
(Emphasis supplied.) 

For the services of collecting their taxes and licenses, each taxing authority 01' agency 
pays a statutorily prescribed commission or fee to the tax collector which is used to fund 
the operation of the office. See s. 192.091, F. S. At the end of the calendar year (fol' fee 
officers) pursuant to former s. 145.12(3), supra, any money in excess of the tax collector's 
annual salary (and official operating expenses} was paid into the county general fund, but 
th~, board of county commissioners was required to expend so much of such excess fees 
as llecessat·y for the purpose of equipping and maintaining the office of the tax collector. 

Subsequently, s. 145.12, supra, was repealed by eh. 73·349, Laws of Florida, and the 
italicized portion of former s. 145.12{3} delineated above was not reenacted by eh. 73·349 
(Part III, eh. 218, F. S.), nor byeh. )45, F. S. 1973. 

Section 218.36(2), F. S., provides, 111 pertinent part: 

Whenever a tax collector has money in i';lxcess, he shall distribute the excess to 
each governmental unit in the same proportion as the fees paid by the 
governmental unit bear to the total fee income of his office .... 

See AGO 074-71. Moreover, pursuant to s. 218.35, F. S., the tax collector fee officer is 
responsible for establishing the budget of his office and fOl' establishing a fiscal year 
beginning October 1 and ending September 30 of the following year and reporting his 
finances annually upon the close of the fiscal year. That section provides, inter alia: 

(1) Each county fee officer shall establish an annual budget for his office 
which shall clearly reflect the revenues available to said office and the functions 
for which money is to be expended .... 

* 
(3) Each county fee officer shall make provision for establishing a fiscal year 

beginning October 1 and ending September 30 of the following year, and shall 
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report his finances annually upon the close of each fiscal year to the county 
fiscal officer for inclusion ill the anntwl financial report by the county. 
(Emphasis suppJied.) 

Furthermore, the tax collector fee officer's budget for the operation of his office for the 
ensuing .fiscal year is required to be submitted to the Department of Revenue by August 
1 of each year for review and approval pursuant to s. 195.087(2), F. S., and, after final 
approval thereof, no reduction or increase thereof is permitted by any board or 
commission without the approval of the Department of Revenue. 

Specifically, I find no statutory duty or other authority imposing on the county 
commissioners the duty to equip and maintain the office of a tax collector fee officer. 
Rathel', such tax collector is responsible for his own budget to be funded by the fees and 
commissions paid to his office by the several governmental agencies for whom he collects 
taxes and licenses. It is fundamental that the powers and duties of county commissioners 
are purely statutory, and county commissioners have only such authority and duties as 
are conferred or prescribed by the Constitution or statutes; and, when there are any 
doubts as to the existence of authority, it should not be assumed. Hopkins v. Special Road 
& Bridge Dist. No.4, 74 So. 310 (Fla. 1917); State v. Ausley, 156 So. 909 (Fla. 1934); State 
v. Culbreath, 174 So.2d 422 (Fla. 1937); Gessner v. Del-Air Corporation, 17 So.2d 522 (Fla. 
1944). Section 145.12(3), F. S., having been repealed and the above-italicized portion of 
that statute not having been reenacted, the county commission is without authority to 
use or expend any portion of the excess fees of the office of tax collector or any county 
funds under the control and jurisdiction of the county commission for the purpose of 
equipping and maintaining the office of the county tax collector fee officer. It necessarily 
follows that the county commission possesses no statutory authority to expend county 
funds for such purposes, nor is it charged by law with any responsibility to do so. 
Gessner, supra, at p. 523; cf AGO 071-28. 

Therefore, in the premises aforestated, I am of the opinion that the annual budget 
established and submitted by the tax collector fee officer shoUld contain all items of 
expenditure, including Cr}erating capital outlay and equipment, and that the board of 
county commissioners is without statutory authority to expend funds for the purpose of 
equipping and mailltaining the office of the county tax collector fee officer and that it 
possesses no statutory authority, and is not charged with any statutory responsibility or 
duty, to equip and maintain the office of a county tax collector fee officer. It should be 
noted, however, that any equipment so purchased is the property of the county. Attorney 
General Opinion 060-18 and Ch. 274, F. S. 

Accordingly, your first question as stated is answered in the negative. 

AS TO QUESTION 2: 

You inquire in your second question whether the board of county commissioners may 
chal'ge rent to a tax collector fee officer for the use of county buildings or office .facilities. 

Section 1, Alt. VIII, State Const., provides: 

(k) COUNTY SEAT. In every county there shall be a county seat at which 
shall be located the principal offices and permanent records' of all county 
officers .... 

County officers are those named in s. l(d), Art. VIII, State Const., which include the 
tax collector. Section 125.01, F. S., provides that counties are authorized and empowered 
to: 

(1)(c) Provide and maintain county buildings. 

(3)(a) ... [Pjurchase or lease and sell or exchange real or personal 
property. 

Inasmuch as there is a constitutionally mandated requirement that there be a county 
seat where the principal offices of county officers, including those of tax collectors, are to 
be located and maintained and s. 125.01(1)(c) and (3)(a), F. S., authorizes the county to 
lease property for the county and for county purposes and not to lease or rent county 
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property to the county officers or to others-except as provided in ss. 125.35 and 125.38, 
F. S.-1 have the viEJW that the county is under a duty to provide office space within the 
county seat at no charge to the county officers designated in s. l(d}, Art. VIII, supra. Cf, 
AGO's 071·275 and 073·99 and 20 C.<1.S. Counties ss. 82, 170. 

Additionally, since there is no general law empowering the county commission to rent 
county buildings or office facilities to the county constitutional officers, and since counties 
have only such powers as are expressly conferred or necessarily implied from a grant of 
power-Hopkins, supra, at p. 311, and Gessner, supra, at pp. 522, 523-1 therefore 
conc1ulle that no authority exists to charge rent to the county tax collector fee officer for 
the use of county·owned buildings or office facilities for his prillcipal office in the county 
seat in the absence of a special law otherwise providing. See also, AGO 055·101, wherein 
one of my predecef:sors in office noted that U(01rdinarily, it is the duty of the board of 
county commissioners to fW'nish quarters for county officers." (Emphasis supplied.) 

This conclusion is limited to only the issue of t'ental of county buildings or office 
facilities to the tax collector as his county office in the county seat and is not concerned 
with the particular allocation of such county office facilities to county officers, including 
tax coUectors. See Mathis v. Lovett, 215 So.2d 490 (1 D.C.A. Fla., 19S8); State v. T.O.L., 
Inc., 206 So.2d 69 (4 D.C.A. Fla., 1968); Broward County Rubbish Con. Aee'n v. Bl'oward 
County, 112 So.2d 898 (2 D.C.A. Fla., 1959), and AGO's 071·275 and (164 .. 63. In Mathis v. 
Lovett, supra, at p. 491, the COUlt held that in detel'midng the proper allocation of co\.\uty 
facilities to county officers, to wit, the assignment to a particular room or area by the 
board of county commissioners, it "cannot and should not, in the absellce of a clear 
showing of fraud or abuse of discretion, interfere with tho discretionary actions of an 
administrative agency." 

Your second question is therefore answered in the negative. 

AS TO QUESTION 3: 

Your third question asks whether the tax collector may, under a budget item, establish 
branch offices 01' rent office facilities. 

Section l(k), Art. VIII, State Const., provides that branch offices fol' the conduct of 
county business roay be established outside the county seat by resolution of the 
governing body of the COtU1ty in the manner presct'ibed by law. 

As to the establishment of county branch offices in brevard County, Ch. 30596, 1955, 
Laws of Florida, provides that: 

1. The board of county commissioners of Brevard County is 
authorized ... to acquire, equip and maintain auxiliary offices outside the 
county seat and particulal'ly within the cities of Cocoa and Melboul'ne, for use 
and occupancy by any of the officers 01' their authorized agents of Brevard 
county as the board of county commissioners determines to be necessary in the 
performance of their respective duties and fu II ctions. These offices may be 
acquired by leasing all or any part of any suitable buildings, provided that no 
such Zease or leases shall be for a term of marl! than /il'e (5) years . 

3. . .• {nlo county records or activities required bv the cOllstitution of 
Florida to be retained or carried on at the cOlmiy seat s7lGll be maintailled or 
carded on in the buildings leased tinder the prol'isiolls of this act . •.• 
(Emphasis supplied.) 

Chapter 59·1118, Laws of Florida, provides that: 

The board of county commissioners of Brel'al'd county is hereby authorized 
and empowel'ed to acquire sites for, coltstrtlct and maintain, 01' to lease, 
purchase or otherwise acquire or obtaill the use of office buildings outside of the 
county seat of BI'ClJard county, said b\!lilqings to be designated us county office 
buildings and used for the housing of such of the county agencies, offices and 
officials of said county as the boar-d of county commissioners shall determirte 
necessary to enable said agencies, offices and officials to properly pelform their 
respectilJe duties and fUTIctions . ... (Emphasis supplied.) 
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Thus, it is the bourd of county commissioners thut is constitutionully und statutorily 
empowered to establish branch offices for the conduct of county business by the county 
ofJicel's outside of the coullty seut, and the county officers possess no such authority. 
Possessing 110 statutor~t authority in this particular, the tax collector necessarily is 
without statutory authority to lense ot' rent office facilities foJ' branch offices outside of 
the county seat. See Hopkins v. Special Road & Bridge Dist. No.4, supra; White v. 
Crundoll, '156 So. 303 (Fla, 193,1). Also see, as to administrative agencies and officials in 
general, City of Cape Coral v. GAC Utilities, Inc., of Florida, 281 So.2d 493 (Fla. 1973); 
State 1':': rei.' Greennerg v, Florida State Bd. of Dent., 297 So.2d 628 (1 D,C.A. Fla., 1974), 
('ert. dismissed, 300 So.2d 900; and s. 5(c), Art. II, State Con st. C'(. AGO 075-161. 

As to the rentnl of office space within the county seat by the Tax Collector of Brevard 
County from parties other than the county, as noted above in question 2, the county is 
under a dutv to provide space within the county seat to the tax collector without charge, 
and the particular allocatiOn of space to the officer by the board of county commissioners 
controls ill the absence of fraud 01' a clear abuse of discretion, Mathis v. Lovett, supra. 
However, should the board of count v commissioners be unable to provide adequate space 
to the tux collector due, for example, to the unavailability of space in county-owned 
buildings in the county seat 01' want of available funds to lease such otnce space for the 
county officers, then Iluch expenditure for rental by the tax collector from the income of 
his office would be a propel' allocation of public funds as a neceSsary expense of opel-sting 
his office and cal'l'Villg out his statutory function:; and duties whic1l, of course, would be 
fo)' n count.y purpose. C/: s. 195.087(2), F. S. See AGO 053-5, Bienniai Report of the 
Attol'l1t'Y General, 1953-1954, p. 325, und AGO's 055-101 and 070-166. It &hould be noted, 
howcver, that ll. l(k), Art. VIII. State Const., requires that all permanent records of 
county officers be located at the principal office in the county seat. C(. s, 125.222, F. S., 
with l:espect to civil and criminal proceedings at auxiliary county offices and maintenance 
of the records thereof, 

As qtUllified above, youI' third question is answcred in the negative. 

AS TO QUESTION 4: 

YOUI' fourth question asks whether th!,! board of county commissioners may furnish 
leglll services to the tax collector and, If so, whether the board may charge the tax 
collector for such s(!l'vices. No special or loco I law govel'l1ing this question has been drawn 
to IllV attention; and for the purposes of this opinion, I nssume that no such law is 
(Ixist()l1t. 

Section 125,01, F. S., states that: 

C1J The legislative and govel'lling body of a county shall have the powel' to 
carry 011 county government, . , , [TJhis power shall include , , . the power to: 

* 
(b) Provide for the prosecution and defense of legal causes in behalf of the 

county 01' state ,\ltd retain cOlll/sel alld s('t their camprmsation. (Emphasis 
supplied,) 

Sectioll 125.0H1Hb), supra, does not expressly uuthorize the county commission to 
furnish It'gal services to the tax collertor and does not cmpower the commission to churge 
the tax collt'eto!' for any such legal services. The stntute provides that the county 
commission may prosecute 01' dl'fl-md legal causl.'S in behalf I)f the county; and it is olllv 
when the county has all interest in the exct'ss fees 01' income of the office, some statutory 
duty 01' linbility devolves upon the county commission, the revenue of the county is 
dit'ect.Jy affected, some benefit will result to the county, or some county purpose is sCl'ved 
that implied tluth01'ity may be found to exist to provide such legal services on behalf of 
the county 01' tll defray the costs and expenses thereof. See Molwin Inv. Co. v. Turner, 
167 So, 33 (Fla. 1936); White v. Crandon, SIlPl'Cli AGO 051-8. Bi<mnial Report of the 
Attol'ney General, 1951·1952, p. 224; AGO 058-178. Also sel' AGO 068·70, wherein it was 
stutt'd that: "[TJhe bOllrd of county commissioners is vested with the powel' to l'eimbul'se 
counsel fol' defending ('ountv officials acting within the scope of their duties." 

III~we\'t'r, the aforesaid express 01' implied authority does iIOt extend to employing a 
gencr!\l coullsel or similar house counsel services undel' s, 125.01(l.)(b), supra. As a 
genEH'al rule, the power to emplo:.' counsel does not exist unless snch power is expressly 
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conferred or results by necessary implication from the powers granted. See Watson v. 
Caldwell, 27 So.2d 524 (Fla. 19,16); White v. Crandon, supra; and also sel! State v. 
Culbreath, supra, as to implied power to employ both trinl and general counsel. 

Also, if the statutes impose some duty on the tax collector and in carrying out such 
statutory duty 01' function it becomes 1l('('cssal:V to enguge an attorney to bring or defend 
some administrative or judicial action or proceeding, then the tax collector mav emplov 
and pay such attorney as a nec('ssat:v expense of conducting and operating his office and 
performing his statutory duties. See 67 C.J.S. Offi('£'1~9 s. 91: AGO's 074·192. 071-166, and 
068-70; State v. Culbreath, supra; and ef. s. 197.086(1), F. S., empowering the tax collector 
to employ counsel and agree upon his or her compensation for conduct of the proceedings 
therein specified and to pay such compensation out of the general office expense fund of 
the tax collector and to budget for such services. 

Moreover, in AGO 071-166, it was noted that "if a state-employed attorney is available 
and qualified to (lct, the official in question should avail himticlf of the services of such 
attorney rather than employ a personal attorney." One of my predecessors in office 
concluded that a board of county commissioners has the authority to pay for attorneys' 
Rervices in defending a tax ussessor in a suit whet'cil1 the revenue of the county is directly 
affe~ted and the county attorney is disqualified if in the judgment U11d discretion of the 
board such employment serves a county purpose and is beneficial to the connty. '1'he 
opinion noted tlmt under ordinarv circumstances-c.Ii., no conflicting int(>l'est between 
the tax assessor and county attorney-it was assumed that the regular attorney for the 
board of county commissioners would have defended the tax assessor. Attorney General 
Opinion 051-8, Biennial Report of the Attorney General, 1951-1952, p. 224. C(. AGO's 073· 
381, 073·389, and, 073-412, as to the fiscal administration tUld budgeting for the offit'e of 
countv tux assessor, including items for independent legal counsel and legal expenses 
necessary to the operation of the office, under the provisions of eh. 73·172, Laws of 
Flot'ida (s. 195.087(1), F. S. 1973). Also see s. 195.087(1) und (2), F. S., pertaining to the 
submission to, and approval by, the Department of Revenue of the tax collector'~l budget. 

As to whether the- board of county commissiol'CI'S may charge for legal services it 
provides to the tax collector fee oflicer, I fInd no express 01' necessurily implied statutory 
authority for the board of county commisllioners to charge the tax collector fee oflicer for 
any such services. In the absence of such statutory grunt, I conclude no such 
authorization exists, since county cOhlmissioners have only such authority and duties as 
are conferred or preRcribed by statute 1)1' by the Constitution 01' are necessarily implied 
from the express terms thereof. Hopkins, supra; Ausley, supra; and GeSstler, supra. 

Thus, the board of county commissioners may provide legal services to the tax collector 
fee officer if the board determines that such action serves a county purpose and is 
beneficial to the county, and the tax collector is e>mpowered to employ counsel if it 
becomes necessary to engage an attol'tley to bring 01' defend action!'> 01' proceedings in 
carrying out his statutory duties or functions and to compensate such attorney as a 
necessal'v expense of operating his .:>ffice. The board of county commissioners may not, 
howevel~, charge the tax coJlector for furnishing such legal services. 

070·174-August 20, 1976 

PUBLIC EMPLOYEES' COLLECTIVE BARGAINING 

WELFARE TRUST FUND MAY BE ESTABLISHED BY 
COLI,ECTIVE BARGAINING 

To: .!ohn A. Hill, Representative, 1081h District, Hialrah 

Prepared by: Staff 

QUESTION: 

Maya welfare trust fund be established as part of the compensation of 
employees of a ~chool bOUl'd through collective bargaining negotiations 
between a school board and a certified teacher bargaining agent 
representing the members of the burgaining unit? 
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SUMMARY: 

A welfare trust fund established pursuant to a collectively bargained 
agreement which has been approved and ratified would appear to 
represent a proper subject of negotiations pursuant to part II, Ch. 447, 
F. S., and also a proper activity in which a school board can engage 
pursuant to ss. 112.08·112.12, F. S. If such an agreement conflicts with any 
specific statute 01' ordinance, the agreement does not become operative 
until the specific statute 01' ordinance is amended to encompass the 
agreement. 

The information which you have supplied with your inquiry defines and delilleates the 
welfare trust fund contemplated in your question. The fund will be established pursuant 
to a collective bargaining agreement between a school board and a certified teacher 
bargainin~ agent for the purpose of providing benefits and services to participants 01' 
beneficiaries of the fund. Such benefits, as described in the proposed fund agreement 
which you have provided, may includ~l death benefits, hospitalization and surgical 
benefits, drug benefits, accident and sickness benefits, optical services. preventive 
medicine benefits, and legal services, as well as other benefits to be determined by the 
fund's trustees. 

Before turning specifically to the requirements and authorizations of the Collective 
Bargaining Act (part II, Ch. 447, F. S.), I might note that there are several provisions 
found in Ch. 112, F. S., which authorize school boards to provide for life, health, accident, 
hospitalization, and annuity insurance for their employees and which further authorize 
salary deductions for the premiums to provide such coverage. Sections 112.08, 112.09, 
112.10, and 112.11. It is further provided that: 

Each ... school board ... may pay' out of any of its available funds all or 
part of the premiums or charges for life, accident, hospitalization, 01' health 
msurance, as defined by s. 624.603, provided for its officers and employees 
pursuant to the provisions of s. 112.08. [Section 112.12, F. S.] 

It therefore appears that a school board can contribute funds pursuant to S8. 112.08· 
112.12 to provide the kinds of benefits contemplated in your question. See also AGO 075· 
43. 

I am of course aware of my previous opinion, as expressed in AGO 075·256, that under 
s. 112.08, supra, a district school board may not self·insure its health insurance program 
for its employees and their dependents. However your question does not contemplate a' 
self·insurance program, but rather a welfare trust fund whereby the trustees of tlie fund 
would be authorized to negotiate with insurance companies for covera~e 01' would be 
authorized to provide such benefits directly ~o those employees participatmg in the fund. 

However, the specific question whichyou have raised requires a discussion of the scope 
of negotiations permissible under the Collective Bargaining Act (part II, Ch. 447, F. S.). 
If the matters contemplated in your question fall within the permissible scope of 
negotiations, then they may form a part of a collectively bargained agreement subject to 
all requirClilents and provisions of the Collective Bargaining Act. 

Unfortunately, the Collective Bal'g9.ining Act does not provide a definitive answer to 
this question, and in fact simply indicates that t.he proper subject matter for a collectively 
bargained agreement would include all items aeCl.:.;g with the "terms and conditions of 
emploYment, as well as IJ determination concerning wages and hours." Sections 
447.203(14) and 447.309(1), F. S. Thus, it would appear that matters which make up a 
collectively bargained agreement can be all·encompassing and in fact may touch on 
almost every element and facet of the relationship lietween public employee and public 
employer. 

Recently the Public Employees' RelatIons Commission (PERC) addressed the issue of 
the scope of negotiations tor the first til:\!) in the case of Escambia EdUcation Assoc. v. 
School Board of Escambia County, Cases N(I,! 8H·CA·754·1110, 1117, 1132, decided May 
13, 1976. B~cause of the broad terms used in par:: II, Ch. 447, supra, and precedent from 
othel' states with similar laws, PERC .fcund that%e association's proposals regarding 
school calendars, class size, leave and retirement pl'Dvisions, lunch duty, filling vacancies, 
promotion and transfer procedures, dismissal and 1ayoff procedures, and extra time duty 
were all items properly within the scope of negotiat!ons. Fu~·ther, PERC found that the 
school board's position that promotion, layoff, tt'ansfel', and wage rates were 
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nonnegotiable. and therefore outside the scope of negotiations, was an untenable and 
unjustified position. 

The position of PERC is based ul?on and is consistent with dech;ions in other states with 
a history of collective bargaining m the public sectot'. 

The New York Public Eml?loyees' Relations Board (PERB) has fotllld the following 
subjects to be mandatory subjects of negotiations: 

Dismissal procedures; exclusive repl'esentntion status; unit noncompetitive 
class promotions; cel'tain aspects of competitive class promotions; lay-off 
pl'ocedul'esj time off for union activities; pel'sonalleave; retit'ement benefits; off 
duty workj safety rules; work schedules; seniority listsj establishment of a labor 
management committee. [City of Albany v. Albany Police Officers Union Local 
2841, AFSCME, AFL-Cro, Case No. U-1369, issued Decembel' 19, 1974j City of 
Albany". Albany Permanent Professional Firefighters Association, Local 2007, 
AFL-CrU, Case No. U-1371, issued Decembel' 19, 197'1.] 

The New York PERB has ruled that with regard to school board negotiations the 
following items are mandatory subjects of negotiations, and faiJure to engage in good 
faith bargaining concerning these matters would be un unfair prnctice: 

Evaluation llnd dismissal procedures for pl'obationUl'Y teachers; mandatory 
retirement of members of the Teachers' Retirement System who are aged 70 01' 
ovel'. [Harrison Assoc. of Teachers v. Bd. of Education, Central School Dist. No. 
1, Harrison, N.Y., Case No. U·0768, issued Mat'ch 1.9, 1973; Monroe-Woodbury 
Teachers Assoc. v. Monroe·Woodbury Bd. of Educ., Case Nos. U-0061, U·0070, 
issued July 24, 1970.j 

The Wisconsin Employees' Relations Commission (WERC) has held that school boards 
must bargain with teacher!" associations on items directly affecting teachers' job security, 
including access to their personnel flIes, as well as the ordel' of teacher layoffs and recalls, 
but are not required to bat'gain educational policies such as clnss si.ze and student pilot 
programs; however, when such educational policies have an impact on teaching loads and 
salaries, boards must bargain that impact. Insofar as the impact of class size, which itself 
is an educational policy, affects hours, salal'i.es, und other conditions of employment, it 
must be bargained. See Beloit City School Ed. and Beloit Education Assoc.; W.l'~RC Case 
V. No. 16732DR (M).43, Decision No. 11831-C. Sep.tember 11, 1974. Oak Creek·Franklin 
Joint City School District No.1 and"Oak Cl'eek EdUcation Association; WERe Case III, 
No, 16717 DR (M)42, Decision No. 11827·D, September 11, 1974. 

The Pennsylvania Sllpreme Court hds ruled that where an item of dispute is a matter 
of "fun.damental co/teem to the employees' interest in wages, haul'S and other tel'ms and 
conditions of employment, It it is /lot removed as a mntter subject to collective bargaining 
simply beca\tse it may touch upon basic, inhet'ent managerial policy, su"h as stnndal'ds 
of services, overall budget, utilization of technology, organizational structure, and 
selection and direction of personnel. Pennsylvania Labor Relations Bd. v. State College 
Al'ea School District, The Bd. of School Directors, Case Nos. 49, 50, 51, January Term. 
1974, opinion filed April 17, 1975. Similar broad definitions and il1tel'pl'etations of the 
scope of negotiations are found in Oregon and Michigan. Springfield Education Assoc. v. 
Springfield School District No. 19, Oregon PERB Case No. C-278, July 14, 1975; Westwood 
Community Schools v. Westwood Educ. Assoc" Case No. C70-1·152, March 211, 1972. 

Based upon the interpretation given to the Florida collectivo bargaining law by PERC 
and also the consistent decisions from othel' jurisdictions, it is my opinion that a welfare 
trust fund as you have described would be a proper subject of negotiations for a collective 
bal'gaining agreement since it appears to i£l11 within the brond scope of nogotiations 
provided in part II, Ch, 447, supra. 

Nevertheless, although included within the scope of negotiatiol1s and therefore a 
permissible part of a bal'gained agreement, if the welfare trust fund proposal as finally 
adopted and ratified conflicts with any specific statute or ordinance, it shall be the duty 
of the chief executive officer of the school to submit to the appropriate governmental 
bodr having amettdatol'Y power a proposed amendment to the conflicting lnw, ordinance. 
rule, 01' regulation in order to effectuate the terms of the collectively bal'gail1ed 
agreement. Howovel" uutil such amendment is enacted, the conflicting pt'ovision of the 
ugresment does not become effective. Section 447.309(3), F. S. 
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076-175 

The fact that negotiations may result ill agreements which conflict with statutes or 
ordinances does not in my opinion limit the scope of such negotiations, but rather may 
result in lecommendations by the chief executive offie,"\' for legislative changes. Thus, a 
broad scope to negotiations serves the useful purpose of fostering recommendations for 
statutol changes which will allow agreements to be effectuated. 

In addition, if a conflict exists between the requested appropriation to fund an 
agreement and the amount actually appropriated, the agreement shall be administered 
on the basis of the amounts appropriated by the legislative body. The failure to 
appropriate funds sufficient to fully fund an agreemellt shall not constitute an unfair 
labor practice. Section 447.309(2), F. S. 

076-175-August 20, 1976 

DEPARTMENT OF CITRUS 

INTERNAL ORGANIZATION 

To: Ernest Ellison. Auditor General, Tallahassee 

Prepared by: Bruce M. Singer, Assistant Attorney General 

QUESTION: 

Is the internal organizational structure of the Department of Citrus in 
accordance with the requirements of Ch. 20, F. S.? 

SUMMARY: 

Section 20.29, F. S., authorizes the Florida Citrus Commission to 
continue its powers, duties, and functions without change in the board 
established by s. 601.04, F. S. (Florida Citrus Commission), as head of the 
Department of Citrus. The department is not in violation of the 
provisions of the Governmental Reorganization Act, Ch. 20, F. S., by 
continuing its existing internal organizational structure. The creation of 
any new divisions, bureaus, sections, 01' subsections after July 1, 1970, 
must be in compliance with s. 20.04(4), as amended by the 1970 
Legislature, i.e., approved by the Department of Administration or hy 
law. 

The structure of the executive branch of state govertlment is set forth generally in s. 
20.04, F. S. More particularly, s. 20.04(3) requires that the intertlal structure of all 
departments, with the exception of the departments excluded therein, shall adhere to the 
standard terms as provided for in subsection (3), those terms being divisions, bureaus, 
sections, and subsections, to be headed, respectively, by directors, chiefs, administrators, 
and supervisors. 

The State Citrus Commission, created and established by fl. 601.04, F. S., was continlled 
and renamed the Department of Citrus under the provisions of s. 20.29, F. S. I note that, 
in renaming the Citrus Commission, the Legislature did not transfer the power, duties, 
and functions under Ch. 601, F. S., to the Department of Citrus, as in nearly every other 
instance under Ch. 20, F. S. Contrary to the other transfers, s. 20.29(4), instead of 
transferring the powers and functions to the department, continues the powers, duties, 
and functions of the Florida Citrus Commission in the board, as the head of the 
department. 

Webster's Seventh New Collegiate Dictionary defines "continue" as: "To maintain 
without interruption a condition, course, or action; to remain in existence." 

The cardinal rule in the construction of every statute is to ascertain legislative intent 
in enactment of the law. See Ervin v. Peninsular Telephone Co., 53 So.2d 647 (Fla. 1951); 
Dade Federal Sa:.tings and Loan Association v. Miami Title and Abstract Division, 217 
So.2rl 873 (3 D.C.A. Fla., 1969). 
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The legislative intent must be determined primarily from the language of the 
statute. A statute is to be taken, construed, and applied in the form enacted. 
This is so because the legislature must be assumed to know the meaning of 
words and to ha.ve expressed its intent by the use of the words found in the 
statute. [30 Fla.Jul'. 232, 233.) 

Applying these rules to the statute here in question, it would follo\'; that the 
Legislature had some specific purpose for using the term "continue" rather than 
"transfer," as was the case of nearly every other instance under Ch. 20, F. S. 

Paraphrasing s. 20.04(6), F. S., the head of the department can not reallocate duties 
and functions assigned by Ch. 20, F. S., to a specific unit of a department and, as of July 
1, 1970, no department of state government shall establish additional divisions or new 
bureaus, sections, 01' subsections until a.pproved by the Department of Administration or 
by law. 

Section 20.29, F. S., in providing for the continuance of an personnel and functions of 
the Florida Citrus Commission in the Department of Citrus, establishes no divisions, 
bureaus, or sections as is provided for in most of the other departments. Furthermore, 
under s. 20.04(6), the department has no authority to establish divisions which are not 
authorized by eh. 20, F. S. 

Therefore, under the provisions of the Governmental Reorganization Act, Ch. 20. F. S., 
the State Citrus Commission was not merged with any other state agency and the 
commission's former l'esponsibilities and functions were continued without change. 

In view of the above, I conclude that the Legislature, in continuing the existence of the 
Statl:! Citrus Commission as the Department of Citrus, did not contemplate, and 
eliminated the need for, any major retrogressive internal restructuring of the 
department. But, as a result of the 1970 amendment of s. 20.04(4), F. S., which generally 
provides that no department can establish additional divisions after July I, 1970, or new 
bureaus, sections, or subsections until approved by the Department of Administration 01' 

by law, any changes in the orgflnizational structure of the department after July 1, 1970, 
must be in compliance witb s. 20.04(4). 

In summary, it is my opinion th,-~ the Department of Citrus is not il1 violution of the 
provisions of Ch. 20, F. S., by Jontinuing its existing internal organizational structure. 

In reaching this conclusion, I note that the creation of any new divisions, bUl'eaus, 
sections, or subsections after July 1, 1970, must be in compliance with s. 20.04(4), F. S., 
as amended by the 1970 Legislature. 

In rendering this opinion, I further note that my conclusion is based solely upon my 
interpretation of the Governmental Reorganization Act as it affellts the Department of 
Citrus and should not be construed as an interpretation of the law affecting or applicable 
to any other governmental entity. 

YOU1' question is answered in the affirmative. 

076·176-August 23, 1976 

UNIFORM TRAFFIC CONTROL LAW 

MOTOR VEHICLES MAY NOT DRIVE ON OR ACROSS BICYCLE 
PATHS EXCEPT AT LAWFUL DRIVEWAYS 

To: William K. Howell, Jr., City Attorney, Boca Raton 

Prepared by: Ban:v Silber, Assistant Attorney General 

QUESTION: 

Does s. 316.1105, F. S., prohibit the operator of a motor vehicle from 
driving across a bicycle trail or footpath which is located along a state 
road for the purpose of parking in an otherwise lawful parldng space? 
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SUMMARY: 

The term "upon a bicycle trail or footpath," (Emphasis supplied.) as 
used in s. 316.1105, F. S., means on, up and on, over, across, or along the 
course of a bicycle trail or footpath established under s. 335.065, F. S. 
Section 316.1105 prohibits the operation of motor vehicles on, over, 
across, or along the course of such bicycle trails or footpaths, or any part 
or portion thereof, excel?t upon a duly established permanent or duly 
authorized temporary drlveway. 

Section 335.065(1)(a), F. S., directs that bicycle trails and footpaths shall be established 
in conjunction with the construction, reconstruction, or other change of any state road or 
any portion of the state highway system at such locations as shall be determined by the 
Department of Transportation (hereinafter department) in cooperation with the Division 
of Recreation and Parks of the Department of Natural Resources. Such trails and paths 
are not required to be established in the circumstances delineated in s. 335.065(1)(b), F. S. 

In conjunction with this responsibility, the department is, among other things, directed 
to adopt reasonable rules and regulations necessary for the maintenance and use of such 
bicycle trails and footpaths. Section 335.0\~G(2), F. S. At this time there have not been any 
rules or regulations promulgated by the department with respect to the use of bicycle 
trails or footpaths. Such trails and paths are declared to be public ways open to travel 
by the public generally and dedicated to the public use as defined in ss. 334.021 and 
334.03(9) and (15). Section 335.065(3), F. P 

Section 316.' ,: F. S., provides that '[n]o person shall operate any motor vehicle 
upon a bicycle t" u11 or footpath established under s. 335.065, except upon a permanent or 
duly authorized temporary driveway." (Emphasis supplied.) Concurrently, s. 316.110, 
F. S., operates to prohibit the driving of any vehicle "upon a sidewalk or sidewalk area 
except upon a permanent or duly authorized temporary driveway." (Emphasis supplied.) 

While the word "upon" is a relative term, the use by the Legislature of the term 
"uRon" in ss. 316.110 and 316.1105, F. S., and in numerous other sections of Ch. 316, 
F. S., in the context of truffic regulation, evinces the legislative intent that the term be 
taken in the sense of "up and on," or "on," "over," "across," or "along (the course of)" 
any part of the bicycle trail or footpath in question (or any sidewalk or sidewalk area). 
See 67 C,J.S. On; Upon pp. 493-494; 3A C.J.S. Alollg p. 258; 29A Words and Phrases, p. 
227; 43A WotJs and Phrases, pp. 198, 203, 205; Thr! Random House Dictionary. The 
Unabridged Rd., p. 1570. From the provisions of ss. 316.110 and 316.l105, which provide 
that no motor vehicle shall be operated upon a bicycle trail, footpath, sidewalk, 01' 
sidewalk area except upon a permanent or duly authorized temporary driveway, it seems 
clear that the only reasonable and logical purpose of the driveway provisions therein in 
relation to a bicycle trail or sidewalk is to permit vehicles to ,Proceed over and across 
such bicycle trails or footpaths or sidewalks at the indicated dl'lveway locations thereon 
only und to otherwise prohibit the ol?erution of a motor vehicle on 01' over or across or 
along the ('ourfle of such footpaths, bICycle trails, or sidewalk 01' any part thereof. 

Statutory re/.\1.tlations for the operation of bicycles upon the roadways (that part, of a 
highway de:;igned or used for vehicular-not bicycle-truffic, exclusive of the berm or 
shoulder, s. 316.003(2), (43), and (64), F. S.) of this state are provided in s. 316.111, F. S. 
All persons riding bicycles upon the roadways shall be granted all of the rights and be 
subject to all of the duties applicable to the driver of a vehicle (see s. 316.003[64]) insofar 
as is applicable, and wherever a usable path for bicycles has been provided adjacent to 
a roadway (see s. 316.003[43]), bicycle riders shall use such path and shall not use the 
roadway. Section 316.111(1) and (7), F. S. Section 316.111, F. S., applies whenever a 
bicycle, as defined in s. 316.003(2), F. S., is operated upon an" public path set aside for 
the t'xcJusive USt' of bicycles, subject to the exceptions set forth therein. 

From the information provided in your letter of inquiry I must assume that the lawful 
parking areas duly established on the state right-of-way in that portion thereof lying 
beyond 10 flmt from the edge of the pavement of Highway A-I-A (parking being 
prohibited within 10 feet of the edge of the pavement) are not accessible by means of 
duly established permanent or duly authorized temporary driveways on, over, or across 
the bicycle trail which has been constructed along the edge of the state highway and 
within that portion of the state right-of-way lying within 10 feet of the edge of the 
highway. If such permanent or duly authorized temporary driveways allowing access to 
such authorized parking areas from the highway do exist, then such driveways are the 
exclusive means of access 01' egress over 01' across such hicycle paths to and from said 
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parking areas by the motoring public. Section 316.1105, F. S., in effect makes such 
ilriveways the exclusive means of , .ccess or egress by vehicular traffic to and from 
property 01' areas lying beyond a 1 icycle path, footpath, or sidewalk from a public 
highway. Cf. s. 316.110, F. S., to the S3-me effect for sidewalk or sidewalk areas. It is well 
settled that when a statute expressly mentions one thing or makes one exception from 
the opel'ati\Te force of the statute, it impliedly exclUdes all other things or exceptions and 
the manner prescribed by the statute in which a thing shall be done is exclusive. Dobbs 
v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen Lakes Estates, Inc. v, Snyder, 304 
So.2d 433 (Fla. 1973)i In re Advisory Opinion of Governor Civil Rights, 306 So.2d 520 (Fla. 
1975). 

In the absence of permanent or duly authorized temporary driveways on, over, and 
across these bicycle trails duly established or authorized by the Department of 
Tl·ansportation,· s. 316.1105, F. S., acts to explicitly prohibit the operation of any motor 
vehicle on, over, or across the bicycle trails 01' pathways in question. The only exception 
made by the statute is that of such pel'manent or duly authorized temporary driveways, 
and any other exceptions thereto are impliedly excluded. Dobbs v. Sea Isle Hotel, supra; 
William v. American Surety Company of New York, 99 So.2d 877 (2 D.C.A. Fla., 1958). 

While s. 335.065, F. S., declares that duly established bicycle tt'ails and footpaths are 
and shall be public ways open to travel by the public generally and dedicated to the 
public use as defined in ss. 334.021, F. S. (see s. 334.021(4)(b), F. S.) and 334.03(9) and (15), 
F. S., this provision does not operate in such a way as to negate or nullify the l'eguiation 
of the use of such public ways by vehicular traffic 01' the regulation of vehicular, 
pedestrian. or bicycle traffic by the Uniform Traffic Control Law. eh. 316, F. S., 011 such 
bicycle tmilR or pathways 01' on the roads of which such bicycle pathways are a part. 
S!!!' 1;S. 334.021t4Hb) and 334.04(9) and (151. Section 335.065(3)in no way conflicts with 
lIle L: !lifOI'm Trame Control Law or impliedly amends or repeals any of the traffic control 
rcgttlations contained therein. It is within the legislative prerogative to l'ef,rulate traffic 
on bicycle tt'ails and footpaths and to prohibit the operation of motor vehicles on 01' upon 
such trails and paths or any part thereof, except at such times and places and in such a 
manner as the Legislature may determine and direct. 

Clearly, s. 316.1105, F, S., acts to prohibit the operation of any motor vehicle on, upon, 
over, along, 01' across any bicycle trail ot' footpath established pursuant to s. 335.065, 
F. S., except upon a permanent or duly authorized temporary driveway thereon. 

You!' attention is directed to eh. 76·31, Laws of Florida, which renumbers S8. 316.1105 
and 316.111, F. S., and numerous other sections of the Uniform Traffic Control Law 
effective October 1, 1977. 

Your question, as stated, is answered in the affirmative. 

076·177-August 23, 1976 

TAXATION 

DETERMINATION OF WHEN HOMESTEAD HAS BEEN ABANDONED 

To: Lawrence L. A1urray, Clay County Property Appraiser, Green CIlt'C Springs 

Prepared by: Patricia S. Turner, Assistant Attorney General 

QUESTION: 

Is a taxpayer entitled to homestead exemption pursuant to s. 196.031(1), 
F. S., when said taxpayer worles in and rents an apartment in an 
adjoining county but returns on weekends to the allegecl homestead, 
which is not rented and which is the sole property owned by the 
taxpayer? 

SUMMARY: 

Rental of an apartment in an adjoining county to pursue work, in and 
of itself, does not constitute abandonment of the homestead when the 
taxpayer returns on weekends to the alleged homestead which is not 
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rented and which is the sole property owned by said taxpayer. Whether 
or not abandonment has occurred must be determined from all facts and 
circumstances applicable to each particular situation. 

Section 6(a), Art. VII, State Const., states in pertinent part: 

Every person who has the legal or equitable title to real estate and maintains 
thereon the permanent residence of the owner, or another leffally or naturally 
dependent upon the owner, shall be exempt from taxatioli thereon, except 
assessments fol' special benefits, up to the assessed valuation of five thousand 
dollars, upon establishment of nght thereto in the manner prescribed by 
law .... 

SectiDtl 196.03H1), F. S., states in pertinent part: 

Every person who has the legal title or beneficial title in equity to real 
property in this state and who resides thereon and in good faith makes the 
same his or her permanent home, or the permanent home of another 01' others 
legally or naturally dependent upon said person, shall be entitled to an 
exemption from all taxation, except for assessments for special benefits, up to 
the assessed valuation of $5,000 on the said home and contIguous real property, 
as defined in s. 6, Art. VII of the State Constitution. 

Additionally, s. 196.051, F. S., provides: 

The words "resident," "residence," "permanent resident.:," "permanent 
home" and those of like import, shall not be construed so as to require 
CDtltinuous physical residence on the property, but mean only that place which 
the person claiming the exemption may rightfully and in good faith call his 
home to the exclusion of all other places where he mav, from time to time, 
temporarily reside. [Also see Rule 12B·1.202(5)(A), F.A.C.] 

Actual residence upon the property claimed as a homestead is essential to establish 
entitlement to the homestead exemption. See Matthews v. Jeacle, 55 So. 865 (Fla. 1911); 
Hillsborough Inv. Co. v. Wilcox, 13 So.2d 448 (Fla. 1943); Lanier v. Laniel', 116 So. 867 
(Fla. 1928); Murphy v. Farquhar, 22 So. 681 (Fla. 1897); Rule 12B·1.202(5)(Al1., F.A.C. 

However, temporary absence from the alleged homestead, regardless of the reason for 
such absence, will not deprive it of that character, providing an abiding intention to 
return is always present and providing there was no design of permanent abandonment. 
See Matthews v. Jeacle, supra; City of Jacksonville v. Bailey, 30 So.2d 529 (Fla. 1947); 
CoIlins v. Collins, 7 So.2d 443 (Fla. 19'12); Lanier v. Laniel'. supra; Poppell v. Padrick, 117 
So.2d 435 (2 D.C.A. Fla" 1959); Rule 12B·1.202(6)(A), (H), and (Cl, F.A.C. One of my 
predecessors discussed what constitutes abandonment of homestead property under s. 
192.14, F. S. (now s. 192.051, F. S.), in AGO 058·329. 

Whether an abiding intention to return to the premises is present or whether 
abandonment of the premises as a homestead has actually occurred are questions of fact 
to be determined from all applicable circumstances and from a preponderance of all the 
evidence. It must appear that the claimant relinquished possession of the premises and 
removed therefrom, and that his removal was accompanied by an intention to 
discontinue his use of the premises as a home. See City of Jacksonville v. Bailey, supra; 
Hillsborough Inv. Co. v. Wilcox, supra; Lanier v. Lanier, supra; Nelson v. Hainlin, 104 
So. 589 (Fla. 1925); Gulf Refining Co. v. Ankeny, 135 So. 521 (Fla. 1931). 

The continued expressed intention of a landowner to return to his property and further 
maintain it as a homestead, although prima facie evidence of that fact, is not controlling 
and will be overcome by evidence to the contrary. See Rule 12B·1.202(6)(C), F.A.C. 
Although absence from one's homestead for an extended period is not of itself an 
abundOllment of the homestead, such an absence may raise a presllmption sufficient to 
cast the burden on the claimant to satisfy the property appraiser that there has, in fact, 
been 110 abandonment. Attorney General Opinion 058·329. 

Among the factors indicating whether an abiding intention to return to the premises 
is present or whether abandonment of the premises as a homestead has actually occurred 
are: Removal only of necessary personal belongings or effects; leaving the hOllse fully 
furnished and equipped; residing only temporarily in another location, City of 
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Jacksonville v. Bailey, supra; and the precinct in which the applicant is registered to 
vote, Poppell v. Padrlck, supra. 

The factors disclosed by your letter, to wit, rental of an apartment in an adjoining 
county in pursuit of work and returning to the alleged homestead <the only property 
owned by the applicant) on weekends, are insufficient standing alone to categorically 
answer your question in the affirmative or in the negative. 

As previously stated, temporary absence from the homestead does not constitutc 
abandonment but may be considered, in conjunction with a1l other available evidence, in 
determining whether or not abandonment of the homestead hus occurl'cd. 

I agree with my predecessor and conclude that the above-stated question is one which 
must be answered from the facts, circumstances, and evidence applicable in each 
particular case, considered in the light of the above and foregoing legal obsCJl'vutions, 
cases, and authorities. 

076-178-August 24, 1976 

ARREST 

"FELON" DEFINED; WHEN DEADLY FORCE MAY BE USED IN 
APPREHENDING FLEEING FELON; NO DISTINCTION BETWEEN 

ARMED AND UNARMED FELONS OR BETWEEN CRIMES 
AGAINST PERSONS AND AGAINST PROPERTY 

To: E. Wilson Purdy. Dade Coltnt.y Public Safety Director. Miami 

Prepared by: Sharyn L. Smith. Assistant Attamey Gcneral 

QUESTIONS: 

1. Does the term "f~lon" as used in s. 776.05, F. S., refer only to a 
person who has actually been convicted of a felc.my? 

2. If the answer to question 1 is in the negative, may the term be 
applied to anyone whom the arresting officer h:;ts l'eason to believe has 
,committed a felony when the use of force is necessary to effect an arrest? 

3. Is the phl'ase "fleeing from justice" applicable to a setting where a 
police officer, after having identified himself IlS 5uch and ordered an 
mdividualreasonablY believed to have committed a felony to halt, llses 
necessary force, including deadly force, in arresting such person? 

4. Does s. 776.05, F. S., make any distinction as to whether an 
individual whom the officer reasonably believes is a felon is armed 01' 
unarmed? 

5. Does s. 776.05, F. S., make any distinction between a felony crime 
against property rather than against a person 01' persons? 

SUMMARY: 

The term "felon" as used in s. 776.05, F. S., as amended, is a descriptive 
reference used by the Legislature in order to differentiate between 
categories of crimes, i.e., felonies as opposed to misdemeanors, and was 
not intended to be limited to persons actually convicted of a felony, 

If an officer has reasonable gl'ounds to believe that a felony has been 
01' is being committed, that the person to be arrested has committed 01' is 
committing it, and that the person to be arrested is fleeing from 01' 
escaping arrest, the officer is justified in using any force necessarily 
committed in retaking 01' arresting such person, provided that no more 
force is used than is reasonably necessary to apprehend the person to be 
arrested 01' to effectuate such arrest. 

Section 776.05, F. S., makes no distinction betwet'h armed and unarmed 
felons. 

Section 776.05, F. S., makes no distinction between felony crimes 
against property rather than against a person 01' persons. 

339 



076·178 _____ ANNUAL REPORT OF THE ATTORNEY GENERAL, ____ _ 

Before answering your specific questions, a review of the law which has been 
formulated regarding the use of deadly force by police officers when arresting felons or 
retaking fieeing felons is necessitated. 

The history of this legal issue over the past 50 years has been said to be characterized 
by "shifting sands and obscured pathways." Jones v. Marshall, 528 F.2d 132, 141 (2nd Cir. 
1975). It is an issue on which the courts and commentators throughout the country have 
long disagreed. See Prosser, Torts (4th ed.), s. 26, p. 134. Generally, two rules have been 
either adopted or urged for adoption regarding the scope of an officer's privilege to use 
a firearm. The fi)'st can be charactel'ized as the "traditional rule" and finds its basis 
initially in the early common law. The second, for purposes of this discussion, will be 
referred to as the "modern rule" and finds its initial support in treatises such as the 
American Law Institute Restatement of Torts s. 131 (1934). 

At early common law, the rule was that a felon was an outlaw whose life could be taken 
in the process of effecting an arrest without regard to whether he could otherwise be 
detained. The rationale of this rule was that all felonies were punishable by death. See 
McDonald, Use of Force by Police to Effect Lawful Arrest, 9 Crim. L.Q. 435, 437; 
Moreland, Some Trends in the Law of Arrest, 39 Minn. L. Rey. 479. At common law, 
felonies included murder, rape, manslaughter, sodomy, mayhem, burglary, arson, and 
robbery. 1 Wharton Criminal Law s. 26. This privilege to use firearms was extended to 
all persons, whether law officer or private citizen. The common law rule was later refined 
to refiect a "last resort" factor, so that an officer was not entitled to take the life of a 
fieeing felon unless the arrest could not otherwise be effected. See Blackstone's 
Commentaries, ble. 4, Ch. XIV, at 827 (Gavit ed. 1941). Additionally, the concept of 
probable cause became a factor in American jurisprudence. Even under the common law 
rule, the officer must actually and reasonably believe that the individual has committed 
or is committing a felony. 

During the 20th century the common law principles set forth above became the subject 
of extensive comment and debate. A few American courts adopted the rule initially 
formulated in the First Restatement of Torts s. 131 (1934) that authorized the use of 
deadly fm'ce only for arrests for treason and felonies which normally cause or threaten 
death or serious bodily harm or which involve the breaking and entry of a dwelling place. 
This rule, however, was oyertul'l1ed by the institute in 1948. See Restatement of the Law, 
1948 Supp., Torts s. 131 at 628 et seq. (1949). Presently the restatement permits the 
privilege only when the arrest is for treason or any felony which has been committed; 
when the officer reasonably believes the (felony) offense was committed by the person; 
and that the arrest cannot otherwise be effected. The 1934 Restatement was criticized by 
the author of the 1948 Supplement on the grounds that while the 1934 rule might be a 
"desirable rule," practically every case which has considered the question agrees that the 
original English Common Law is still the law. However, on this issue the restatement 
and the Model Penal Code, adopted by the institute in 1962, have parted company. 

The authors of the codo have concluded that deadly force can be used to prevent the 
commission of a felony oaly when the felony involves substantial risk to life and limb. 
ALI Model Penal Code, s. 3.07(2)(b)(iv) (Proposed Official Draft, 1962). Accord: 
Recommendations of the Presidential Commission on Law Enforcement and the 
Administration of Justice, Task Force Report: The Police 189 (1967). By contrast, the 
latest restatoment simply carries forward the common law rule ~'eadopted by the 1948 
Supplement. See Second Restatement of Torts s. 131 (1965). While the proposed Federal 
Criminal Code recommends adoption of the modern rule, a majority of the states have 
statutes which seek to codify the common law. United States National Commission on 
Reform of Federal Criminal Laws, Study Draft of a New Federal Criminal Code, s. 
607(21(d)(1970). Although a number of federal courts have stated that the preferable rule 
would limit the privilege to the situation when the crime involved causes or threatens 
serious bodily harm, they have thus far uniformly declined to impose this rule as a 
federal standard in civil rights cases. Jones v. Marshall, 528 F.2d J.32, 140 (2nd Cir. 1975). 
This refusal is based on history and current status of the law of privilege, the ready 
availability of handguns to the populace at large (including nonviolent felons), and the 
needs of law enforcement in a society where violence is widespread. 

Until 1974, Florida was amon~ those states in which the common law rule regarding 
lawful use of the privilege was 111 full force and effect. Cf, AGO 071·41. In AGO 071·41 
this office, citing Dixon v. State, 132 So. 684 (Fla. 1931), City of Miami v. Nelson, 186 
So.2d 535 (3 D.C.A. Fla., 1966), and Gordon v. Alexander, 198 So.2d 325 (Fla. 1967), 
concluded that, in making an arrest for a felony, an officer having reasonable grounds to 
believe the individual had committed a felony was entitled to use that degree of force 
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reasonably necessary to effect his capture, even to the extent of killing or wounding. This 
is true even though the life of the person making the arrest has not been endangered. 
See 6A C.J.S. Arrest s. 49, pp. 112-114. These Florida decisions clearly follow the 
"traditional rule" discussed, supra, regarding use of the privilege. However, in 1974, the 
Florida Legislature abandoned the traditional common law rule in favor of the "modern 
rule" advocated by the Model Penal Code. Chapter 74-383, Laws of Florida. 

In the 1974 Criminal Code Revision, the Florida Legislature authorized the use of 
deadly force only in certain limited situations. Generally, the use of deadly force was 
authorized by an officer only when necessary to prevent death or great bodily harm to 
himself Or another or when he reasonably believes both that: Such force is necessary to 
prevent the arrest from being defeated by resistance 01' escape; and the person to be 
arrested has committed or attempted a felony or is attempting to escape by use of a 
weapon or otherwise indicates that he will endanger human life, or inflict great bodily 
harm unless arrested without delay. 

In 1975, the Legislature significantly amended Ch. 74·383, s. 776.05, F. S., to eliminate 
the restrictions imposed by the 1974 revisions regarding endangering human life 01' 
infliction of great bodily harm. In legal effect, the 1975 amendments to s. 776.05, F. S., 
have codified the traditional common law rule and returned Florida to the law as it 
existed at the time AGO 071-41 was issued. See City of St. Petersburg v. Reed, 330 So.2d 
256, 257 (2 D.C.A. Fla., 1976). Thus, the answers to your specific questions involve an 
analysis of s. 776.05, read in light of the common law principles it codified, regarding use 
of deadly force by a police officer. 

AS TO QUESTIONS 1 AND 2: 

Section 776.05, F. S., provides: 

776.05 Law enforcement officers; use of force in malting an arrest.-A 
law enforcement officer, or any person whom he has summoned 01' directed to 
assist him, need not retreat or desist from efforts to make a lawful arrest 
because of resistance or threatened resistance to the arrest. He is justified in 
the use of any force which he reasonably believes to be necessary to defend 
himself or another from bodiJy harm while making the arrest or when 
necessarily committed in retaking felons who have escaped or when necessal'ily 
committed in arresting felons fieeing from justice. 

Section 776.06, F. S., defines "deadly force" as force which is likely to cause death or 
great bodily harm, including, but not limited to, the firing of a firearm in the direotion of 
a person to be arrested even jf there is no intent to kill or to inflict great bodily harm 
and the firing of a firearm at a vehicle in which the person to he arrested is riding. 

In examining these statutes, I am of the view that the term "felon" as used in s. 776.05, 
F. S., is a descriptive reference used by the Legislature in order to differentiate between 
categories of crimes, i.e., felonies as opposed to misdemeanors, and was not intended to 
be limited to persons actually convicted of a felony. See Taylor v. Commou'llealth, 156 
S.E.2d 135, 207 Va. 326; Mack v. State of Delaware, 312 A.2d 319; Black's Law 
Dictionary, pp. 743, 744; s. 10, Art. X, State Const. 

The felony/misdemeanor distinction has been recognized because it is generally agreed 
that an arrest for a misdemeanor does not justify the use of a firearm even though the 
cl'imillal is in flight and there is 110 other possible way to apprehend him. Prosser, Torts 
(4th Ed.) s. 26, p. 135, and cases cited at n. 5; Comment, 31 La.L.Rev. 131, 134. Moreover, 
"felon" has been defined as a person who commits, or one who has committed, a felony. 
See 36A C.J.S. Felon, at p. 253; Black's Law Dictionary, at p. 74.3. 

The title of Ch. 75-64, Laws of Florida, which amends s. 776.05, F. S., makes it clear 
that the statute is concerned with and authorizes law enforcement officers to use "deadly 
force when retaking 01' arresting a fieeing felon." If an officer has reasonable grounds to 
believe that a felony has been or is being committed, that the person to be arrested has 
committed or is committing it, and that the person to be arrested is fieeing from or 
escaping arrest, the officer, pursuant to s. 776.05, is justified in using any force necessarily 
committed in retaking or arresting such person, provided that no more force is used than 
is reasonably necessary to apprehend the person to be arrested or to effectuate such 
arrest. This view is in accord with AGO 071·41, supra, in which a police officer was said 
to possess the authority to use deadly force to apprehend a fleeing armed or unarme( 
felon as a last resort when the officer reasonably beHeves that the pel'son to be 

341 



apprehended has committed 01' is committing a felony. In City of Miami v. Nelson, supra, 
the court, in response to a claim for money damages for a shooting arising out of the 
arl'est of Nelson for attempted breaking and entering, stated at 538: 

Having reasonable grounds to believe J. C. Nelson had committed a felony, 
the officers were entitled to /lSI! force which was reasonably necessa/:l' to capture 
him, euen to the extent of !lilting or wounding him. See: 6 C.J.S. Arrest s. 13, 
p. 613 (now 6A C.J.S., Arrest s. 49); Commonwealth v. Bollinger, 198 Ky. 646, 
249 S.W. 786. (Emphasis supplied.) 

This statement in Nelsoll was cited with approval by the Supreme Court in Gordon v. 
Alexander, 198 So.2d 325, 326, 327 (Fla. 1967), in which the court denied Alexander's 
claim for damages against a police officer and city for the officer's shooting of Alexander 
whom the officer was attempting to arrest for breaking and entering, a felony. 

Recently, the District Court of Appeal, Fourth District, considered the question of the 
use of deadly force in effectuating an arrest and concurred in that portion of AGO 071· 
41 which dealt with the questions posed by your inquiry. See Chastain v. Civil Service 
Board of Orlando, 327 So.2d 230, 232 (4 D.C.A. Fla., 1975). Also see City of St. Petersburg 
v. Reed, supra, in which the court stated that the decisional rule of lVelso!! and Alexander 
had been codified in s. 776.05, F. S .. by eh. 75·6,1. Laws of' Florida. 

AS TO QUESTION 3: 

Sectiot1 901.17, F. S .. provides: 

A peace officer making an arrest without a warrant shall inform the person 
to be arrested of his authority and the cause of arrest except when the person 
flees or forcibly resists before the officer has an opportunity to infor111 him 01' 
when giving the information will imperil the arrest. 

Additionally. in the event an arrest wan'ant has been issued. the officer must advise 
the person to be arrested of that fact unless the person is fleeing or the recital of this 
information would imperil the arrest. Section 90Ll6, F. S. 

Thus, when ss. 901.17 and 776.05, F. S., are construed together, an officer must inform 
a \>erson to be arrested of the cause of the arrest and his authority, AGO 071·41, except 
when a person flees 01' forcibly resists before an officer has the opportunity to inform him 
01' when giving the information would imperil the arrest. The :;.fficer is authorized to use 
deadly force if he reasonably believes that a felony has been or is being committed, if he 
reasonably believes that the person to be arrested has committed 01' is committing it, and 
if he l't~asonably believes that the use of deadly force is necessary to retake a felon who 
has escaped 01' to arrest a felon fleeing from justice, provided that no more force is used 
than is reasonably necessa),y to apprehend such felon 01' to effectuate an arrest. 

The term "fleeing from justice" has been defined as removing oneself from, 01' secreting 
oneself within, the jurisdiction where the offens,~ was committed, 01' leaving one's home, 
l'esiden('e, or known place of abode or concealing oneself therein with intent, in either 
case, to avoid detection and prosecution for some.' public offense. 36A C.J.S. Flee, p. 753; 
17 WOl'd~ and Phrases. pp. 252·256; Black's Law Dictionary, Rev'd. 4th Ed., at p. 767. One 
"flees from justice" when one absconds 01' fiees from the arresting or prosecuting officers 
of the state with a purpose to avoid detection. State v. Berryhill, 177 So. 663, 665 (La. 
1937). 

AS TO QGESTION 4: 

The statnte makes no distinction betweell armed and unarmed feloll'>. The only 
differentiation recognized by the Legislature in enacting s. 776.05, F. S., is between felons 
and misdemeanants. Accordingly, I do not believe the Legislature intended to limit the 
power of police officers to effectuate arrests of felom\ fleeing from justice to those 
instances where the person to be al'l'ested is armed. Attorney General Opinion 071·41 is 
to the same effect and is hereby confirmed and ratified. It might be noted that the facts 
recited in Reed, and in Nelson and Alexander. supra. indicate that the involved felons 
were unarmed. 
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AS TO QUESTION 5: 

I must again reiterate what was stated in response to question 4-since the Legislature 
made no such distinction wl~;)n enacting s. 776.05, F. S., none was intended and cannot 
be implied. Accord: City of St. Petersburg v. Reed, supra, at pp. 257·258, stating that the 
"right~ [to usc deadlY forcel does not depend on the type of felony which has been 
committed"; AGO 071-<11. 

It should be noted, however, that the constitntional due process issue posed by this 
question is presently the subject of litigation in several federal courts undel' the federal 
civil rig'hts acts. Recently, many state legislatures have enacted statutes similar to s. 
776.05, F. S., which in essence authol'ize the use of deadly force by police officers when 
necessary in order to apprehend felons fleeing from arrest. As of 1975. thirty·four states 
authorized the use of deadly force by police oflicers under such circumstances. Mattis v. 
Schnarr. 404 F. Supp. 6'13 (l!~.D. Mo. 1975). Recently. the Second Circuit Court of Appeals 
upheld the constitutionality of such a Connecticut statute, stating: 

Here we aro dealing with competing interests of' society of the very highest 
rank-interests in protecting human life against unwarranted invasion. and in 
promoting peaceable surrender to tho exerti.Qn of law enforcement uuthority. 
The balance that hus been struck to date is very likely not the best one that can 
be. In an area where any balance is imperfect, however, there must be some 
room under s. 1983 for different views to prevail. The Connecticut rule cnl'ries 
with it tho dofects explicated above; it makes no distinction between felonies 
and therefore could be argued to involve un element ot' irrutionulity. It also 
Cl'eates an anomalous asymmetry to the privileg'o relating' to the use of force 
for preventing the commission of fE'lonies. Furthermore, it is contrary to the 
recommendutions of the new proposed federal criminal code. see U. S. National 
Commission 011 Reform of Federul Criminal Laws. Study Draft of fl New 
Federal Criminal Code s. 60'i(2)(d) (l970l. and the statute law of one of the other 
two states in this circuit, New York, N.Y. Penal Law 8.35.30(1)(0) (McKitll1eY 
1975). although apparentlv not of the other, 13 Vt.Stat. Ann. s. 2305 (1974). This 
would seem peculiarly to 'be one of those areas where some room must be left 
to the individual states to place tl higher value on the interest in this case of 
peuce, ol'del·. and vigorous law enforcement, than on the rights of individuals 
reasonably suspected to have engaged in the commission of a serious 
crime. . . . While the FOUl'teenth Amendment may require us to make un 
independent assessment of the fairlwss of the state l'Ule, however. we are today 
interpreting s. 1983. and within that statute the states must be given some 
leeway in the administration of theh' systems of justice. at least insofar us 
determining the scope of such an unsettled rule as an arresting officer's 
privilege for the use of dencl1y force. Further. in the light of the shifting history 
of the privilege, we cannot cOllclude that the ~onnecticut rule is fundamentally 
unfair. 

Also see Jones v. Marshall. 383 F. Supp. 358 m. Conll. 1974), and compare, Clark v. 
Zi!'donis. 368 F. Supp. 544 (E.D. Wis. 1973). aff"d. 513 F.2d 79 (7th Cil'. 1975); Smith v. 
Wlckline, 396 F. Supp. 555 <D. Okla. 1975); Schumurm v. McGinn, 240 N.W.2d 525 (Minn. 
l:li6l. 

A similar constitutional challenge to a Missouri "deadlv force" statute is presently 
pending before the Eighth Circuit Court of Appeals. I have been informed that this case. 
Mattis v. Schnart'. 502 F.2d 588 (8th Cit .. 1974), on remand. 404 F. Supp. 643 <E.D. Mo. 
1975), was scheduled for oral argument before the Eighth Circuit en bune 011 August 17, 
1976. 

3-13 



076-179-August 25, 1976 

TAXATION 

PERSONAL PROPERTY TAX EXEMPTION FOR TWO·WAY RADIOS 
INSTALLED IN MOTOR VEHICLES 

To: J. .Ed Straughn, .Exeel/til·e mreC'tor, Department of Ret'e/we, Tallahassee 

Prepared by: Patrida S. Tllrm?r, and Dat'id K. k/iller, Assistant Attorneys General 

QUESTIONS: 

1. Are two-way mobile radios installed in concrete mixer trucks, 
which are properly tagged vehicles, exempt from tangible personal 
pl'operty taxation? 

2. Are all two-way mobile radios installed in properly tagged vehicles 
exempt from tangible personal property taxation? 

SUMMARY: 

Two-way mobile radios installed in properly ta~ged vehicles, including 
concrete mixer tl'ucks, are exempt from tangible personal property 
taxation as "household goods" and "personal effects" under s. a(b), Art. 
VII, State Const., when such radios are used for personal purposes and 
not for commercial purposes by the owners. 

The answers to questions 1 and 2 are dependent upon the uses to which two· way mobile 
I'adios are put, as governed by the fo]Jowmg discussion. 

In answering your questions I must first consider whether two·way mobile radios 
"become" P(ut of the motor vehicles in which they are installed. If so, they may be 
deemed constitutionally exempt from taxation under the exemption granted to motor 
vehicles in s. Vb), Art. VII, State Const. I am aware of no statute or reported case dealing 
specifically with this issue, but at least two approaches may be used to evaluate the 
status of Installed equipment: A "fixture" approach and a "use" approach. 

The "fixture" npproach relies upon the analogy of the common law of fixtures to realty, 
which requires u case·by·case analysis of the following factors to determine whether n 
particulur item of equipment installed on a motor vehicle becomes part of the motor 
vehil'le itself: Actual annexation to realty 01' actual annexation to an appurtenance of said 
realtYi u~pl'oprjateness to the use 01' to the purpose of that portion of the realty to which 
the partIcular item is annexed; intent of the party effecting the annexation that the 
particular item shall be a permanent annexation to the realty. Cf, Commercial Finance 
Co. v. Brooksville Hotel Co., 123 So. 81<1 (Fla. 1929); Wet jell v. Williamson, 196 So.2d 461 
(1 D.C.A. Fla., 1967). 

The "use" approach relies on the legislative definition of "motor vehicle" in s. 
320.01(1)(n), F. S., which defines "motor vehicle" as "[ajutomobiles, motorcycles, motor 
trucks. trailers, semitl'uilel's, tructor·trailer combinations, and all other vehicles operated 
over the public streets and highways of this stute and used as a means of trallsportz'ng 
PN'SOIiS or property over the publil' stl'et'tl' and highways." (Emphasis supplied.) The 
commentary to s. l(bl, Art. VII, State Const., f,uggests that the Legislature has the power 
to define "motor vehicle" for pUl'pOl,eS of the tux exemption. Thus. in order to qualify as 
tax· exempt property, the eqUIpment must, at a minimum, serve the primary purpose of 
"transporting persons or property." This conclusion is consistent with that of AGO 050· 
1-14, March 23, 1950, Biennial Report of the Attorney General, 1949·1950, 2. 363; AGO 
056·314; and with case law interpreting the statute. See Forbes v. Bushnell Steel Const. 
Co., 76 So.2d 268 (Fla. 195,1). 

Applying the three fuctors under the "fixture" approach, the Supreme Court of Florida 
determined that l\ refrigerating plant installed by the seller upon a concrete base and 
connected by necessary ·pipes did not lose its quality of personal pl'opcrty because the 
refrig(!)'ator was persona property at the time of contract execution; the refrigerator was 
rpfel'l'ed to as a chattel ill the contract; and a contract provision dealt with the possibility 
of the refrigerator's removal from the building in the event of default in payment. 
Commercial Finance Co. v. Brooksville Hotel Co., supra at 815. 
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Applying the three-pronged test enumerated in the Commcrcial Financc Company case 
and until otherwise legislatively or judicially clarified, it is my opinion that two-way 
mobile radios installed in properly tagged vehicles do not become part of the motor 
vehicles and ure therefore not exempt; from tangible personal property taxation under s. 
l(b), Art. VII, ,~Ilpl'a. 

Although the two-way radio may Ilctually be affixed to the motor vehicle, it is not 
necessarily appropriate to the purpose for which the motor vehicle is used, i.e., 
transporting persons and property over the public highways; and it is not necessarily the 
intent of a buyer purchasing said radio to permaMntly affix the radio to a particular 
motor vehicle but to remove the radio and to place it in another vehicle when so desired. 
It should also be emphasized that a seller of a two-way mobile radio on a credit 01' 
instalhnent basis would have little difficulty removing the equipment from the motor 
vehicle and repossessing said equipment should the purchaser default in payment. Sec 
Maas Bros., Inc. v. Guaranty Fed. Sav. & Loan Ass'n, 157 So.2d 528 (2 D.C.A. Fla., H)63); 
Fell v. Messerorr: 145 So.2d 238 (3 D.C.A. Fla., 1962). , 

Likewise, applying the use approach, until legislatively or judicially determined 
otherwise, it is my opinion that regardless of how two-way mobile radios are installed, 
said radios are not llsed primarily to transport persons or property over the public streets 
und highways und are therefore not exempt from tangible personal property taxation 
under s. lIb), Art. VII, supra. 

A two-way mobile radio is a communicatiotls device. Notwithstanding tho fact that the 
radio and the vehicle may be combined to accomplish a myriad of purposes, the radio 
itself cannot be considered to serve as a means of transportation or as an essential part 
of such a means. A two-way mobile radio is designed for purposes of communication and 
is not designed for purposes of trunsporting persons 01' property OWl' tho public 
hig1lWays. Such a conclusion is consistent with that reached by the Supreme Court of 
Florida in determining that motor vehicles which were designed exclusively for special 
nonhighway use and which were used in construction work were subject to ad valorem 
tangible pel'sonul property tuxation. 

The court specifically stated: 

It seems to us that if we affirm the decree brought here for review the rule 
will huve been established that any equipment mounted on wheels equipped 
with pneumatic tires that is capable of belllg self-propelled on the highwuys by 
meuns of a gasoline engine is a motor vehicle, and therefore immune from ad 
valorem taxation under our laws, even though the equipment is de1;igned 
exclusively for construction work and is used for this purpose. [Forbes v. 
Bushnell Steel Const. Co., supra, at 269.] 

Therefore, in the absence of contrury authority, and until legislatively or judicially 
determined otherwise, it is my opinion that undet' both the "fixture" npproacli and the 
"use" approach, two-way mobile radios installed in properly tagged motor vehicles are 
not considered to be parts of the motor vehicles and are therefore subjec~ to tangible 
personal property taxation, unless said radios are exempt from taxation undel' sarno 
other constitutional and/or statutor-¥. provision. 

Although your letter did not spectfically ask whether two-way mobile l'Udios installed 
in properly tagged motor vehicles could be exempt under other provisions of law, in the 
interest of treating the matter thoroughly I must consider whether said radios qualify 
for exemption from tangible personal property taxation as either "household gOL'ds" 01' 
"personal effects." The exemption for these forms of personalty is authorized by s. 'lIb), 
Art. VII, State Const., and by s. 196.181, F. S. Suid s. 196.181 reads: 

There shall be exempt from taxation to every person residing and making his 
01' h~r permanent home in this state household goods and persollal effects. Title 
to such household goods and personal effects may be held individually, by the 
entireties, jointly or in common with others. 

"Household goods" are defined in s. 192.001(11)(a), F. S., as: 

. . • weal'ing apparel, furniture, appliances, and other items ordinurily found 
in the home and used for the comfort of the owner and his family. Household 
goods are not held for commercial purposes or resale. 
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In AGO 074-12 this office considered the tax status of items of personalty located in 
,ondominium garuges, sheds. courtyards, patios, and other common areas of 
condominiums. Construing the two sections quoted above, I concluded that the 
"household goods" exemption extended to fUl'niture, equipment providing comfort and 
accommodation to residents (including tools und hobby equipment), appliances, and 
furnishings located in those areas und not uffixed to realty. In that opinion I specified 
thnt such items may be exempt even if physically separated from the home, so lonrr as 
they are "ordinarily found in the home." This principle can be applied to support an 
exemption for two-way mobile radios in motor vehicles as "household goods, II so long as 
they are of a tYPI;\ "\)rdinarily found in the home." See also AGO 065-19. 

Section 196.181, F S., also exempts "personal effects" from taxation. In AGO 065-19 
this office construed the term as follows: 

The term personal effects is defined in Black's law dictionary as "articles 
associutprl with person, as property having a mOre 01' less intimate relation to 
pet'son of' possessor; 'effects meaning movable or chattel property of any kind." 
Personal effects is a term generally including such tangible property as is worn 
01' ca1'l'ied about the person; effects movable or chattel property of' any kind; 
goods and items of property huvillg a more or less intimate relation to the 
persoll. Personal effects have been held to be personal property having a more 
or less intimate relation with person of the owner, such as wearing apparel, 
jewelry, haggage, silverware, etc. [Citations omitted.] 

In AGO 068·59 my predecessor construed "household goods" and "personal effects" 
together and stated: 

It appears to have been the intention of the legislature to exclude from the 
tangil5ie personal propel'ty taxing laws of the state" ... motor vehicles and 
household furnishings, wearing apparel, effects of the person (taxpayer] 
actually employed in the use of serving the creature comforts of the owner and 
not held for commercial purposes . . . " and thereby exempt such p'roperties 
fl'om ad valorem taxation. The term "creature comforts" used above lS den':led 
in the dictio\lal'ies as "thhlgS that give bodily comfort; food, clothing and shelter 
m'e creature comforts," (The World Book Encyclopedia Dictionary.) Webster's 
Dictionary defines the same term as "things, such as food and warmth, that 
promote physical comfort and satisfaction." 

A review of these definitions reveals a substantial overlap between the terms 
"household goods" and "personal effects." Both terms appeal' to encompass two-way 
mobile radios installed in, but not permanently affixed to, motor vehicles-prot'ided that 
sllch radios an.' for personal and not for comml.'rcial use. When used in a noncommercial 
manner, such radios provide recreation and entertainment, and on occasion. promote 
safety, in. a manllCt' no diffel'ent from similar appm'atus located inside the home. In fact, 
said radios al'e generally not permanently uffixed to vehicle::; und may be removed fol' Use 
in the home, where the exemption would clearly vest. 

The advent of popularly priced, portable two-way mobile radios suitable for installation 
in vehicles is a relatively recent phenomenon. The use of such l'lldios for personal 
purposes may not have been within the contemplation of the Legislature at the time s. 
196.181, P. S., was enacted. However, it would create an nbsul'd and unfair result to limit 
the application of that section, thereby taxing these otherwise exempt items, siulplv 
because they ,m.l kept in the taxpayer's elU' l'llthCl' thun in his home. Furthel'. it has been 
suggested that the intent of the framers in granting the "household goods" and "personal 
efi'ects" exemption was to keep the costs of administering ad valorem taxution to a 
minimum. SI.'(' AGO 068-59. To require taxution of the radios described above, when used 
for personal pu,'poses, would raise difllcult and costly tax enforcement problems. For 
these reasons I conclude that such t'adlos al'e exompt from tun).,rible personal property 
taxation when owned for personal use. 

When the two-way mobile l'lldios you have described are used to further the 
commercial or pecuniary interests of the owner, howevl.'l', this exemption canuot apply. 
The exemption fOl' "household goods" and "personal em~cts" ~unnot be extended to 
include property of t\ commercial nature. Cf: City of Turpon Springs v. Chrysostomides, 
1·16 So. 845 (l!'la. 1933). Sincl.' tangible personalty owned by comlnercial enterprises is 
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nOI'mally taxed. tho taxation of mdios used by such enterprises pl'ese\lts no substantial 
administrative problems. 

I conclude thnt the use of two-way mobile l'udios us persol.lUl or commercial governs 
the tax status of said radios. For this reason I am unuble to opjlle as to the taxability of 
a radio installed in a particular typo of vehicle, although tY )'!se of the vl:lhicle £IS 
Eersonal 01' commercial would certainly raise n presumption (1, .;0 the usa of the rudio. 
1'he1'ofore, a l'udio installed in a concrete mIxer tmck would pl'csumably huve a 
commercial use, although this pI'esumption would be l'ebuttl.'lble by the taxpuycl'. 

076·181-August 30,1976 

OCCUPA'fIONAL LICENSING 

ISSUANCE OF LICENSE TO OPERATOR OF SCHOOL 
FOR CASINO DEALERS 

To: .Joseph H. Wei!. i.ortlt Bay Village City Attorney, Miami 

Pn'Pared by: Staff 

QUESTION: 

Maya city legally issue an occupational license under the applicable 
general "coverall" pl'ovisions of the city ordinance to all applicant who 
wishes to operate a "school for casino dealers," in which school students 
are taught to deal such gnmes as roui'~'ite, blacltjn('k, craps, and hazard'? 

SUMMARY: 

WhUI(' no law specifically prohibits a municipality from, .issuing an 
occupational license under applicabJe genal'al "coverall" pro'Visions of a 
city ordinance to an applicant who wishes to operate a schOOl fol' casino 
dealers, the receipt of such license by the school would not nl\lcessal'ily 
immunize those in possession of gamblitlg implements prohibited by s. 
849.231, F. S., from criminal prosecution for possession 01' use of the same. 

I notll from yottr letter that you cite s. 8~9.231, F. S., which narrowly proscribes the 
possession of any "roulette wheel or table, faro layout, crap table or layout, chemin de 
fer table or layout, chuck-a-luck wheel, bird cage such as used for gambling, bolita balls, 
chips with hottse markings, or any other device, implement, apparathd, or paraphernalia 
Ol'dinurilr or commonly used or designed to be used in the operation of gambling houses 
01' establishments. excepting ordinary dice and playing cards." 

Your letteI' advises that the tentative appUcant hus been informed by the United States 
Department of Justice that he will be PElt'ITI ~ted to register pUl'suunt to 15 U.S.C. s. 1171 
et seq. The provisions of s. 849.231, F. S., m!.'{e an exception fol' any person who has such 
federal authorization pt'ovided that the prohibited instrumonts are not displayed to tho 
gellet'al public, sold fol' use in Florida, or held 01' manufactlll'Od in contravention of the 
requirements of 15 U.s.C. s. 1171 et seq. 

The extent to which s. 849.281, F. S., is ap~licable to a casino dealer·school operatot· 
depends on an interpretation of tho word "use' as omployed in the statutory phrase "sold 
for use." If the described implements are exempt from the provisions of s. 849.231, then 
their use in a school where no actual gambling takes placo (see s. 849.08, F. S., which 
defines gambling as a game of cards. keno, rouletto, furo, 01' other game of chance for 
money 01' value) would not violate tho terms of s. 849.231. However, if "use" is defined 
in its ordimU'y sense as uny employment of the described iustl'U\l\Onts, see Black's Law 
Dictionary, 4th Ed., then use of the instruments in Florida in any capacity is unlawful. 

There is widespread confusion l'egarding statutes which l'Ol1dor unlawful the possession 
ot gambling deVIces. The problem is whether or not possossion of tho gambling devices 
ulone is an offense or whether a showing must also be made that the devices were used 
or intended to be used fOl' gambling ot' gaming pUI:poses. See Allnotation 162. A.L.R. 1188 
and cases cited therein. Generally, although not always, Judirial resolution of the issue 
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has been based on the language of the particular statute involved. Such has been the 
general trend in Florida. 

In the early case of Kirk v. Morrison, 146 So. 215 (Fla. 1933), the Florida Supreme 
Court held that a statute which prohibited the possession of gaming implements or 
apparatus for the purpose of gaming or gambling could not be applied to the owner of a 
slot machine which was used only to sell mints and for "amusement purposes." The court 
held that a conviction under the statute was proper only if the instrument itself was 
constructed or designed for gambling, or, though not so constructed or designed, the 
instrument was permitted to be used or kept for use for gaming or gambling. Kirk, supra, 
at 216, 217. See also Ashcroft v. Healey, 23 F.2d 189 (5th Cir. 1927), wherein the court 
stated that merely because a slot machine (used as a vending machine) was susceptible 
to use for gambling, this fact alone did not render its possession unlawful under a statute 
prohibiting use of slot machines as gambling devices. 

In Cooper v. City of Miami, 36 So.2d 195 (Fla. 1948), the court considered a violatioll 
of a city ordinance which made it an offense c_" unlawfully set up and keep a gambling 
device. The court stated that the term gambling device "includes only such instruments 
as are intended for the purpose of gaming, or such as are used to determine the result 
of the contest on which the wager is laid." Cooper, supra, at 196. 

The aforecited cases dealt with statutes or ordinances which did not describe or .lame 
the prohibited instruments but only proscribed possession of "gambling devices" or 
instruments used for the purpose of gambling. In interpreting such statutes, the court 
used a t.wo·step analysis: If the particular instrument was constructed, designed, or 
intended to be used for gambling, possession of such instrument could properly be made 
unlawful; if the instrument was not so constructed, then, before a conviction could be had, 
a showing of actual or intended use for gambling was required. 

When the proscribed instruments are actually named and described in a statute, the 
Florida courts have sustained pertinent statutory provisions which prohibited, inter alia, 
their use or possession. Weathers v. Williams, 183 So. 764 (Fla. 1938); Eccles v. Stone, 183 
So. 628 (Fla. 1938); Pasternak v. Bennett, 190 So. 56 (Fla. 1939). 

In Pasternak, supra, the court upheld a statute which prohibited possession of slot 
machines 01' similar devices operated by coin. The court quoted with approval from the 
case of Bobel v. People, 173 Ill. 19, 50 N.E. 322, 64 Am. St. Rep. 64: 

And we are of the opinion that it was the purpose of the legislature in enacting 
this statute, not only to SUpPl ~:;:; the use 01 these gambling devices, ()r the 
keeping of them for gambling purposes, but also to prohibit the ownership, or 
the keeping of them, whether for gambling purposes or not; otherwi::;e why 
make it a criminal offense to own or keep them, without qualification as to the 
purpose of such ownership or keeping and why provide for their seiztU'e and 
destruction? ... 

We think it is clear that for the purpose of preventing the use of a device for 
gambling, the legislature may prohibit its possession or ownership, when it is 
designed for that purpose. The statute does not make its intenlied use for 
gambling a prerequisite. 

In " "'m, therefore, the Legislature, in prohibiting possession of the implements 
descr~i."d ill s. 849.231, F. S., as well as "any othElr device, implement, apparatus or 
paraphernalia ordinarily or commonly used or designatEld to be used in the operation of 
gambling ... excepting ordinary dice and playing cards," did not intend to make actual 
or intended use of such instruments for gambling a necessary part of the offense. It is 
clear that the possession of devices the~'l'lSelves, whicr are by definition designed for 
gambling, is unlawful. Therefore, I am of the opinion that the word "use" in the context 
of the phrase "sold for use" should be given its ordinary meaning. Hence, the use of the 
proscribed instruments in a school for casino dealers is unlawful even though no actual 
gambling takes place and the applicant has registered pursuant to the Federal Gambling 
Devices Act, 15 U.S.C. s. 1171 et seq. 

In light of the foregoing, it is my opinion that, while no law prohibits the issuance of 
an occupational license tax to a school for casino dealers, the receipt of such license by 
the school would not necessarily immunize those in possession of gambling devices 
proscrib:;>d by s. 849.231, supra, from prosecution for possession or use of same. United 
States v. Calamaro, 354 U.S. 351 (1957); State v. Wassick, 191 S.E.2d 283 (West Va. 1972); 
State v. Wood, 187 So.2d 820 (Miss. 1966); State v. Pinball Machines, 404 P.2d 923 (Alaska 
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1965); Owensboro v. Smith, 383 S.W.2d 902 (Ky. 1964); Undercofler v. V.F.W. Post #4625, 
139 S.E.2d 776 (Ct. App. Ga. 1964); Annot.-Taxing Unlawful Activities, 118 A.L.R. 827. 

076-182-August 30, 1976 

FIREWORKS 

"BOTTLEROCKETS" WITHIN DEFINITION OF FIREWORKS 

To: Franll Wanicka, Lee County Sheriff, Fort Myers 

Prepared by: Nlichael Ji. Davidson, Assistant Attorney General 

QUESTION: 

Is the retail sale 01' the use of the type of firework called "bottlerocket" 
prohibited by eh. 791, F. S.? 

SUMMARY: 

The forms or types of combustible firework devices called 
"bottlerockets," if made of any combustible composition or substance or 
prepared for the purpose of producir g a visiJjle or audible effect by 
combustion or explosion, are "fireworks" within the meaning of and for 
the purposes of eh. 791, F. S., and may not lawfully be sold or offered for 
sale at retail, or used or exploded by any pel'son, firm, or corporation, 
except as otherwise specifically authorized by Ch. 791. 

Your question is qualifiedly answered ill the affirmative. 
I am advised, and for the purposes of this opinion assume, that the "bottlerocket" 

article or device about which you inquit'e is a form or type of firework which consists of 
a small skyrocket. type device attached to a slender stick of wood approximately 1 foot in 
length which, when ignited, rises into the air under force of its own combustion, emitting 
a trail of sparks. The practice of placing the stick into an empty soda bottle, thereby using 
the bottle as a launching platform, apparently accounts for the name, "bottlel'ocket." 

Section 791.01(1), F. S., defining "fireworks" for the purposes of Ch. 791, supra, 
provides: 

The term "fireworks" shall mean and include any combustible or explosive 
composition, or any substance or combination of substances, or, except as 
hereinafter Provided, any article prepared for the purpose of producing a visible 
or an audible effect by combustion, explosion, defiagration or detonation, and 
shall include blank cartridges and toy cannons in which explosives are used, 
the type of balloons which require fire underneath to propel the same, 
firecrackers, torpedoes, sllyrocllets, roman candles, daygo bombs, and any 
fireworlls containing any explosives or flammable compound or any tablets or 
other deVIce containing any explosive substance. (Emphasis supplied.) 

"Fireworks" has also beell held to be a generic term, Caldwell v. Village of Island Park, 
107 N.E.2d 441, 444 (C.A. N.Y. 1952), and thel'efore embraces a wide range of such 
articles and devices. It is also defined in Webster's Third New International Dictionary, 
p. 856, as "a device for producing a striking display (as of light, noise, or smoke) by the 
combustion of explosive or flammable compositions" and is further defined in 36A C.J's. 
Fi,.euJor/~s, p. 487, as "contrivances of inflammable and explosive materials combinC;'.d in 
various proportions for the purpose of producing in combustion beautiful or amusing 
scenic effects." The express mention of skyrockets in s. 791.01(1), F. S., "shall 
include . . . skyrockets,' does not serve to exclude other combustible or explosive 
articles 01' devices from the statutory definition, for "include," as used therein is a term 
of enlargement, 110t of limitation, and conveys the idea that there are other items 
includable, though not enumerated therein, especially in light of the use of general, all· 
inclusive, terms and descriptions preceding the specific names and descriptions and the 
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fact that the term "fireworks" appears to be a generic term. See Argosy Limited v. 
Hennigan, 404 F.2d 14 (5th Cir. 1968). Further, the language of the statute "shall mean 
and include any combustible 01' explosive composition, or any substance or combination 
of substances, or . . . any article preparE'd for the purpose of producing a visible or an 
audible effect" appears to exhaust the genus or enumeration of the series or kinds of 
"fireworks" and the following specific descriptions or terms do mt in any way limit the 
preceding general or exhaustive terms; thus the doctrine of "ejusdem generis" has no 
application. See Ballard v. Cowart, 238 So.2d 484 (2 D.C.A. Fla., 1970)j and StrAllghn v. 
Amoco Production, Inc., 309 So.2d 39, 42 (2 D.C.A. Fla., 1975), stating that when, .ubject 
is treated generally in a statute (e.g., fireworks, as combustible or explosive composition 
or article), it necessarily includes the specifics save those expressly excludedj also see, 
generally, 82 C.J.S. Statutes s. 332. Moreover, when a statute employs words or terms of 
general import or application (e.g., any combustible 01' explosive composition 01' 
substance, any article prepared for the purpose of producing visible or audible effect by 
combustion, or any fireworks containing any explosive or flammable compound), it must 
be considered that such general terms are used in the sense of and intended to have a 
meaning broad enough to embrace all kinds and forms of such activities or subjects to 
which the generality of such terms reasonably ext,onds. See Florida Industrial 
Commission v. Growers Eouipment Co., 12 So.2d 8M9 (Fla. 1943). The use by the 
Legislature of comprehenp,ive terms, such as in s. 791.01(1), F. S., indicates an intent to 
include everything embraced within such terms. Florida State Racing Commission v. 
McLaughlin, 102 So.2d 574, 576 (Fla. 1958). It must be presumed that the Legislature has 
a working knowledge of the English language, and when a statute is drafted in such a 
manner as to clearly convey its meaning and intent, the only propel' function of I:: court 
is to effectuate that intent. See State v. TUllnicliffe, 124 So. 279 (Fla. 1929). 

As the exceptions enumerated in s. 791.01(2), supra, are specific rather than general in 
nature; as "bottlerockets," as hereinabove described and discussed, are not therein 
provided for, or excepted from the statutory definition in s. 791.01(1), F. S.; and as 
subsection (1) generally includes all fireworks, "except as hereinafter provided" (in 
subsection [2)), the rule expressio llnills est exclusio alterius-the express mention of one 
thing ;5 the exclusion of another-is applicable in this instance and works to exclude 
bottlerockets from that enumeration of exceptions from the operative force of Ch. 791, 
F. S. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen Lakes Estates v. 
Snyder, 304 So.2d 433 (Fla. 1974). Where a statute sets forth exceptions, no others may 
be implied to be intended. Williams v. American Surety Co. of New York, 99 So.2d 877 
(2 D.C.A. Fla., 1958). 

In view of the definition of "fireworks" in s. 791.01(1), F. S., and as "bottlerockets," as 
hereinabove described, have not been expressly exempted from the operative force of Ch. 
791, supra, by s. 791.01(2), I am of the opinion that such bottlerockets, if made of any 
combustible composition or substance or prepared. for the purpose of producing a visible 
01' audible effect by combustion or explosion, are fireworks within the meaning of and for 
the purposes of Ch. 791 and that such articles or devices may not lawfully be sold or 
offered for sale at retail or used or exploded by any person, firm, or corporation f'~,ept 
as otherwise specifically authorized by Ch. 791. See ss. 791.02, 791.05, and 791.06 .•• d to 
sales at wholesale, see s. 791.0'1; cf. AGO 071·124. As to agricultural and fish hatchery use, 
see s. 7f'1.07j C(. AGO 071·124. 

076·183--August 31, 1976 

COUNTIES 

USE OF MONEYS IN COUNTY FINE AND FORFEITURE FUND 

To: Betty Lynn Lee, General Coullsel, Broward Coullty Commission, Fort Lauderdale 

Prepared by: Gerald L. Knight, Assistant Attol'1ley General 

QUESTIONS: 

1. What statutory restrictions are applicable to the use of moneys in a 
county's fine and forfeiture fund? 
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2. How do such restt'ictions affect the use of moneys in a county's fine 
and forfeiture fund to support the operation of the county sheriff's office? 

SUMMARY: 

If the fine and forfeiture fund is maintain",d as a separate fnnd by a 
county, moneys in such fund which are derived from fines and forfeitures 
collected under the penal laws of the state should be used only for the 
payment of legal costs and expenses, including the fees of officers, in 
criminal cases prosecuted in the name of the state. Moneys in the rine Dnd 
forfeitUl'e fund not derived from such fines and forfeitures may be used 
to pay the costs of criminal prosecution as provided in s. 142.01, F. S., and 
all other law enforcement functions and activities of a county authorized 
by law, including the ordinary operations of a county sherifl's office. The 
consolidation of the fine and forfeiture fund with other county budgetary 
funds into a single general fund pursuant to .s. 129.011, F. S., does not 
remove these restrictions on the use of moneys in the county fine and 
forfeiture fund. 

Section 9, Art. XVI, State Const. 1885, provided that: 

In all criminal cases prosecuted in the name of the State when the defendant 
is insolvent or discharged, the legal costs and expenses, including the fees of 
officers, shall be paid by the counties where the crime is committed, under such 
regulations as shall be prescribed by law, and all fines and forfeitures collected 
under the penal laws of the State shall be paid into the County Treasuries of 
the respective Counties as a general County fund to be applied to such legal costs 
and expenses. (Emphasis supplied.) 

This provision was judicially construed as requiring fines and forfeitures collected under 
the penal laws ofthe state to be paid into the respective ,ounty treasuries as a general 
county fuud to be applied to the legal costs and expenses of criminal prosecutions and as 
pl'vhibiting the utilization of such fines and forfeitures for other purposes. See State ex 
rel. Martin v. Board of County Comm'rs, 87 So. 917 (Fla. 1921), and Crandon v. Nelson
Bullock Co., 147 So. 582 (Fla. 1933). However, it was clear that this constitutional 
prohibition applied only to the use of fines and forfeitures imposed for violation of state 
penal laws and did not apply to the use of other moneys which were paid into a county's 
fine and forfeiture fund pursuant to s. 2826, Compo Gen. Laws 1927, S. 1774, Rev. Gen. 
St. 1920, now appearing as s. 142.01, F. S. See State ex reI. Crim v. Juvenal, 163 So. 569, 
572 (Fla. 1935), in which it was stated on petition for rehearing that the special tax levy 
of which the fine and forfeiture fund may be constituted in part, see S. 142.02, F. S., "may 
be disbursed for any county purpose that the Legislature may authorize." 

Section 9, Art. XVI, supra, was not carried forward in the 1968 Florida Constitution. 
However, S. 10, Art. XII, State Const. 1968, provides as follows: 

All provisions of Articles I through IV, VII and IX through XX of the 
Constitution of 1885, as amended, not embraced herein which are not 
inconsistent with this revision shall become statutes subject to modification 01' 
repeal as are other statutes. 

I 

In this regard, I am aware of no inconsistency between that provision of S. 9, Art. XVI,. 
restrictin~ use of fines and forfeitures collected under the penal Jaws of the state and the 
1968 FlorIda Constitution. Thus, it would appeal' that upon the effective date of S. 10, Art. 
XII, supra, January 7, 1969, s. 9, Art. XVI, became a statute, subject to modification and 
repeal as other statutes. And, since I am likewise unaware of any enactment of the 
Florida Legislature which has subsequently modified or repealed s. 9, Art. XVI, as a 
statute, it would appear that the restriction established thel'eby on the use of fines and 
forfeitures collected under the penal laws of the state is still applicable. Cf, Advisory 
Opinion to the Governor, 225 So.2d 512 (Fla. 1969); In re Advisory Opinion to the 
Governor, 223 So.2d 35 (Fla. 1969); AGO's 069-17 and 069-90. Accordingly, until 
legislatively 01' judicially determined otherwise, all fines and forfeitures collected under 
the penal laws of the state should continue to be paid into the county treasuries of the 
respective counties as a general county fund to be applied only to the payment of legal 
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costs and expenses, including the fees of officers, in criminal cases prosecuted in the name 
of the state. 

As to the existence of other statutory restrictions on the use of a county's fine and 
forfeiture fund, s. 142.01, F. S., which was first enacted in 1895, provides as follows: 

There shall be in every county of this state a separate fund to be known as 
the fine and forfeiture fund. Said fund shall consist of all fines and forfeitures 
collected in the county under the penal laws of the state, all costs refunded to 
the county, all funds arising from the hire or other disposition of convicts and 
the proceeds of any special tax that may be levied by the county commissioners 
for expenses of criminal prosecutions. Said funds shall be paid out only for 
criminal expenses, fees and costs where the crIme was committed in the county, 
and the fees and costs are a legal claim against the county, in accordance with 
the provisions of this chapter. (Emphasis supplied.) 

See also s. 142.02, F. S., authorizing boards of county commissioners to levy a special tax, 
not to exceed two mills, upon the real and personal property of the respective counties 
for such costs of criminal prosecution; and s. 142.03, F. S. 

In 1951, the Florida Legislature established a budget system for the control of the 
finances of the boards of county commissioners of the several counties of the state. See 
Ch. 26874, 1951, Laws of Florida, now Ch. 129, F. S., as amended. As part of that system, 
six county budgetary funds were authorized, including the fine and forfeiture fund. 
Section 129.01. Section 129.02(3) pl'ovides that: 

The fine and forfeiture fund budget shall contain an estimate of receipts by 
SOUl'ce and balances as provided herein, and an itemized estimate of 
expenditures that need to be incurred to carryon all criminal prosecution as 
provided in s. 142.01, and all other law enforcement functions and activities of 
the county now or hereafter authorized by law, and of indebtedness of the fine 
and forfeiture fund; also of the reserve for contingencies and the balance, as 
hereinbefore provided, which should be carried forward at the end of the year. 
(Emphasis supplied.) 

Finally, in 1970 (Ch. 70·282, Laws of Florida), the Legislature enacted s. 129.011, which 
provides as follows: 

(1) In order to simplify and otherwise improve the accounting system 
provided by law and to facilitate a better understanding of the fiscal operation 
of the county by the general public, the board of county commissioners may, by 
resolution duly adopted, consolidate any of its separate budgetary funds into a 
single general fund, except that the road and bridge tax shall be levied under 
s. 336.59, and shown as a separate budgetary fund. 

(2) Subsequent to the consolidation of any budgetary funds as provided in 
subsection (1), the maximum permitted tax millage of the combined fund shall 
be the total amount authorized by law for the separate funds so consolidated. 

(3) This section is deemed to oe in the general public interests and it is the 
intent of the legislature that the provisions hereof shall be liberally construed 
to accomplish the purposes contained herein. (Emphasis supplied.) 

All laws and parts of laws in conflict with this section were repealed. See s. 3, Ch. 70-282. 
Construing the foregoing provisions in pari materia, see Singleton v. Carson, 46 So.2d 

186, 190 (Fla. 1950), and consistent with the discussion supra concerning the effect of s. 
9, Art. 16, State Const. 188b, it would appear that s. 129.02(3), F. S., effected an implied 
modification of s. 142.01, F. S., to the extent that it expanded the purposes for which 
those moneys in a county's fine and forfeiture fund not derived from fines and forfeitures 
collected uncleI' the penal laws of the state may be used, i.e., such moneys may be used 
to defray or fund the expenses of criminal prosecutions as provided in s. 142.01 and for 
"all other law enforcement functions and activities of the county now or hereafter 
authorized by law." See Miami Water Works Local No. 654 v. City of Miami, 26 So.2d 
194 (Fla. 1946), relating to implied modifications of statutes. However, in the absence of 
a clear expression of legislative intent to the contrary, I cannot conclude that s. 129.011, 
F. S., has likewise effected an implied statutory modification so as to remove otherwise 
applicable statutory restrictions on the use of such moneys. This is because s. 129.011 
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concerns the consolidation of county budgetary funds for tho express purpose of 
simplifying and improving the accounting system provided by law und does not purport 
to abrogate existent restrictions on the use of the funds so consolidated. Cf, State v. 
Gadsden County, 58 So. 232, 235 (Fla. 1912), in which it is stated: 

... [TJhe mere fact that a later statute relates to matters covered in whole or 
in part by a prior statute does not cause a repeal of the older statute. If the two 
may operate upon the same subject without positive inconsistency or 
repugnancy in their practical effect and consequences, they should each be 
given the effect designed for them unless a contrary intent clearly appears. 

In sum, therefore, I am of the opinion that if the fine and forfeiture fund is maintained 
as a separate fund by a county, moneys in such fund which are derived from fines and 
forfeitures collected under the penal laws of the state should continue to be used only for 
the payment of legal costs and expenses, including the fees of officers, in criminal cases 
prosecuted in the name of the state. As to moneys in the fine and forfeiture fund derived 
from other sources, see, e.g., ss. 30.231(3) and 142.02, F. S., such moneys may be utilized 
to pay the costs of criminal prosecution under s. 142.01, F. S., and for all other law 
enforcement functions and activities of the county authorized by law. See s. 129.02(3), 
F. S. The consolidation of a county fine and forfeiture fund with other county budgetary 
funds into a single general fund pursuant to s. 129.011, F. S., does not remove these 
restrictions on the use of moneys in the county fine and forfeiture fund. 

It might be noted, parenthetically, that I am also of the view that, until legislatively 
or judicially determined otherwise, "civil penalties and forfeitures" imposed for 
noncriminal traffic infractions under the Florida Uniform Disposition of Traffic 
Infractions Act, Ch. 318, F, S, (Ch, 74·377, Laws of Florida), which are not required by s. 
318.21, read in pari materia with s. 316.021, F. S., to be paid into the fine and forfeiture 
fund, nor in anywise earmarked for the payment of the costs of criminal prosecution 
within the purview of s. 9, Art. 16, or s. 142.01, F. S., are not subject to the use restriction 
contained in s. 9, Art. 16, as a statute. 

AS TO QUESTION 2: 

The orclinary operation of a county sheriff's office would appear to be a law 
enforcement activity or function of a county. Thus, consistent with the answer to yOUl' 
first qUestion, I am of the opinion that any moneys in a county's fine and forfeiture fund 
not derived from fines and forfeitures collected pursuant to the penal laws of the state 
may be utilized to defray or fund the costs of the ordinary operation of the sheriff's office. 
See s. 30.49(9), F. S., originally enacted in 1957, which provides that the budget of the 
sheriff's office shall be included Hin the budget of either the general fund or the fine and 
forfeiture fund, or in part of each"; see also s. 30.231(3), F. S., requiring that all fees 
collected by a sheriff pursuant thereto "shaH be Pilld monthly into the fine and forfeiture 
fund of the county"; and s. 30.50(6), F. S. As noted above, the civil penalties and 
forfeitures imposed for noncriminal traffic infractions under Ch. 318, F. S., are not 
earmarked for the fine and forfeiture fund or for the payment of the costs of criminal 
prosecution and, thus, may be used to, inter alia, support the operation of the county 
sheriff's office. 

076.184-August 31, 1976 

PAROLE AND PROBATION COMMISSION 

POWER TO EXEMPT PAROLEES AND PROBATIONERS FROM 
PAYMENT OF $10 MONTHLY SUPERVISION FEE 

To: Charles J. Scriven, Chairman, Florida Purole and Pre>bation Commission, 
Tallahassee 

Prepared by: Jerald S. Price, Assistant Att01'lley General 
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QUESTION: 

What powers or duties of the Parole and Probation Commission 
relating to s. 945.30, F. S., and the $10 monthly payment for cost of 
supervision required thereunder of parolees and probationers have been 
transferred by Ch. 75-49, Laws of Florida, to the Department of Offender 
Rehabilitation? 

SUMMARY: 

The power granted by s. 945.30, F. S., to the Parole and Probation 
Commission, to grant individual exemptions to parolees and probationers 
from all or any part of the $10 monthly contribution toward cost of 
supervision and rehabilitation required by s. 945.30, based upon the 
finding of the existence of one or more of the factors prescribed by the 
statute, is a quasi-judicial function of the commission. As such, it is within 
the quasi-judicial exception to the general transfer of the powers and 
functions of the commission made by s. 20.315(22), F. S., and was not 
transferred to the Department of Offender Rehabilitation; rather, it 
remains with the commission. Collection and accounting functions 
relating to the $10 monthly contributions have been transferred to the 
Department of Offender Rehabilitation. 

Section 945.30, F. S., which has been the subject of AGO's 075·19, 075·253, and 076·78, 
provides that "[alnyone on probation or parole shall be required to contribute $10 
monthly toward the cost of his supervision and rehabilitation beginning 60 days from the 
date he is free to seek employment. Jl In addition, the ~ection empowers the Parole and 
Probation Commisskn to grant individual exemptions from all or any part of the $10 
contributions toward cost of supervision if it finds any of the factors prescribed by the 
statute to exist. See AGO 075·19 in regard to the grantlng of exemptions. 

Chapter 75·49, Laws of Florida (the Correctional Organization Act of 1975), transferred 
the powers, duties, and functions of the Parole and Probation Commission-except those 
of a quasi-judicial nature-to the Department of Offender Rehabilitation. Section 2 of Ch. 
75·49 ha:3 been codified as s. 20.315, F. S., and subsection (22) thereof provides: 

All powers, duties, and functions of the Parole and Probation Commission, 
except those relating to the exercise of its quasi-judicial duties and functions, as 
provided by law, are hereby transferred by a type four transfer pursuant to 
subsection 20.06(4) to the Department of Offender Rehabilitation. This transfer 
shall include all court·related investigations, all supervision of parolees and 
probationers, administrative support services, data collection and information 
systems, field offices and other programs, and services and resources of the 
commission which are noL necessary for the immediate support of the 
commissioners. The commission shall retain 155 positions and may add, delete, 
classify, and reclassify such positions without Department of Administration 
approval during fiscal year 1975·76. The Department of Offender Rehabilitation 
shall perform statistical analysis, research, and program evaluation for the 
Parole and Probation Commission. There shall be only one offender·based 
information and records system maintained by the Department of Offender 
Rehabilitation for the joint use of the Department of Offender Rehabilitation 
and the Parole and Probation Commission. The Department of Offender 
Rehabilitation shall develop, in consultation with the Parole and Probation 
Commission, such offender-based information system designed to serve the 
needs of both agencies. The Department shall notify the Commission of all 
violations of parole and the circumstances thereof. (Emphasis supplied.) 

In your letter to me, you stated that there "would appear to be no question that the 
supervision, collection and accounting of funds functions of the cost of supervision 
program would be transferred to the Department of Offender Rehabilitation." I agree. 
You then went 011 to state that the question you wish answered is whether the above· 
mentioned power to grant individual exemptions from all or any part of the $10 monthly 
contribution toward cost of sUl?ervision required by s. 945.30, supra, remains with the 
Parole and Probation CommisslOn. 
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In Black's Law Dictionary, Rev. 4th ed., at p. 1<111, the following definition of "quasi-
judicial" is provided: 

A term applied to the action, discretion, etc., of I?ublic administrative officers, 
who are required to investigate facts, or ascertalll the existence of facts, and 
draw conclusions from them, as a basis for their official actions, and to exercise 
discretion of a judicial nature. 

The above-quoted definition was adopted by the Florida Supreme Court in Canney v. 
Board of Pub. Instruction of Alachua County, 278 So.2d 260, 263 (Fla. 1973). Florida 
courts have also characterized a quasi-judicial function as one involving the adjudication 
of a person's legall'ights, duties, privileges, or immunities. Bay National Bank & Trust 
Co. v. Dickinson, 229 So.2d 302, 305 (1 D.C.A. Fla., 1969); Deel Motors, Inc. v. Department 
of Commerce, 252 So.2d 389, 394 (1 D.C.A. Fla., 1971). In this instance, it is clear that tha 
function in question does involve the adjudication of a person's legal dllty, that duty 
being the $10 monthly contribution requirement imposed upon parolees and probationers 
by s. 945.30, F. S. 

Therefore, I am of the opinion that, under the above standards, the granting of 
individual exemptions to parolees and probationers from payment of all or any part of 
the $10 monthly contributions toward cost of supervision required by s. 945.30, F. S., 
upon the ascertainment of the facts and the finding of the existence of one or more of the 
factors delineated in that statute, is a quasi-judicial function. As such, it is within the 
quasi-judicial exception to the general transfer mandated by s. 20.315(22), supra, and thus 
l'emains as a function of the Parole and Probation Commission. Further reinforcing this 
conclusion is the 1976 Legislature's passage of Committee Substitute for Senate Bill 925 
(Ch. 76-238, Laws of Floriaa), amending s. 945.30. This most recent legislative enactment 
regardin~ the $10 monthly contribution requirement continues to provide that it is the 
commissIOn that is empowered to g,ant the exemptions if the commission finds any of 
the specified factors to exist or if the commission finds other extenuating circumstances 
to exist. I must conclude that, had such granting of exemptions been tl'ansferred by Ch. 
75-49, supra, then the 1976 Legislature, ill amending s. 945.30, would have amended the 
repeated references to the commission in s. 945.30 to read "Department of Offender 
Rehabilitation." It is a fundamental, lon~.standing rule of statutory construction that it 
is to be presumed "that the Legislature, ltl enacting a statute, acted with full knowledge 
of existing statutes relating to the same subject." Tamiami Trail Tours v. Lee, 194 So. 
305, 306 (Fla. 1940). In accord: El'vin v. Capital Weekly Post, 97 So.2d 464, 467, 469 (Fla. 
1957); Collins Investment Co. v. Metropolitan Dade County, 16'l So.2d 806, 809 (Fla. 1964); 
Dickinson v. Davis, 224 So.2d 262, 264 (Fla. 1969); and City of Punta Gorda v. McSmith, 
Inc., 294 So.2d 27, 29 (2 D.C.A. Fla., 1974). 

You also asked me to comment on whether this holding would "apply equally to 
parolees, probationers, and individuals on Mandatory Conditional Release." The only 
comment I find necessary to make here is that s. 945.30, F. S.-the statutory source of 
authority for the $10 payments-is addressed specifically and equally to both parolees 
and probationers. I find no mention anywhere in s. 945.30 of "individuals on Mandatory 
Conditional Release." Therefore, the last-named individuals are excluded from the 
operation of s. 945.30. See Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen 
Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1974). Also see AGO 075-253, noting that 
there must exist some basis in the statute for the exercise of authority on the part of an 
administrative agency (to collect the contributions toward cost of supervision or to 
exempt individuals from payment of such contributions), and if there is any reasonable 
doubt as to the statutory authority, the commission should not undertake to exercise it, 
citing State ex rei. Greenberg v. Florida State Bd. of Dentistry, 297 So.2d 628 (1 D.C.A. 
Fla., 1974), eert. dismissed, Florida State Board of Dentistry v. State ex rel. Greenberg, 
300 So.2d 900 (Fla. 1974). 
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076-185-August 31, 1976 

STA'fE FAIR AUTHORITY 

NO, GOVERNED BY STATE PURCHASING LAW-INELIGIBLE TO 
PARTICIPATE IN INSURANCE RISK MANAGEMENT TRUST FUND 

To: .lac'h D. Kane, Ex('clltiue Director. Department of General Ser('ices. Tallahassee 

Prepared by: Carol L. Reilly, Assi,~tal!t Aflol'/!ey General 

QUESTIONS: 

1. Is the Florida State Fair Authority a state agency as defined by s. 
287.012, F. S., and therefore governed by the state purchasing law? 

2. Is the Florida Statc Fair Authority a state department, as described 
in s. 284.31, F. S., for which insurance coverage is authorized from the 
Florida Casualty Insurance Risk Management Trust Fund? 

SUMMARY: 

The Florida State Fail' Authority has not been assigned by the 
Legislature to the executive branch of government; therefore the 
authority does not appeal' subject to the state's purchasing law, part I, 
Ch. 287, F. S. The Department of Insurance which is cha!·ged with the 
interpretation and enforcement of part II, Ch. 28,1, F. S., has 
administratively determined that s. 284.:n excludes the authority from 
participation in the Risk Management Trust Fund since the word 
"departmcnt" refers only to departments within the uxecutive branch of 
govcrnment. Further, Rule 4-30.02, F.A.C., provides for an exclusion from 
coverage in certain situations where self-insurance is unfeasible. The rule 
and the administrative construction of the statute are presumptively 
correct; and the rule validly promulgated under statutory authority has 
the force and effect of law until judicially determined otherwise. 

Before turning to yOUl' specific questions, it might be noted that the Florida State Fair 
Authority was created by Ch. 74·322, Laws of Florida, and now appears at ss. 616.251-
616.263, F. S. Section 1 provides, in part: . 

There is hereby created and c()nstituted the Florida State Fail' Authority, a 
public body corporate and politic alld special instrumentality oflhe state, under 
the supervision of the Commissioner of Agriculture. for the purposes and with 
the powers herein set forth. Said instrumentality, hereinafter refel'red to as the 
authority, shull have perpetual succession. For the purposes of implementing 
the intent of thi-I ad the authority shall be considered an instrumentality of the 
state. The State Fair Authority is hereby charged with the responsibility of 
staging an annual fail'. The fail' shall serve the entire state .... (Emphasis 
SUpplied.) 

Part I, Ch. 287, F. S., deals with purchasing activities by the state on behalf of state 
agoncies and was brought into the statutes by s. 22, Ch. 69·106, Laws of Florida. Section 
287.012 is the definitional section of the state pmchasing law, which defines a state 
agency as "anv of the various state officers, del?artments, boards, commissions, divisions, 
bureaus, councils, and any other unit of orgamzation however designated." 

As indicated by its title, Ch. 69·106, supra, is an act relating to the executive branch of 
govel·nment. Its purpose was to restructure the executive branch of government and to 
consolidate and reorganize existing agencies pursuant to the mandate of s. 6, Art. IV, 
State Const. The definition contained in s. 287.012(1), F. S., is essentially the same as the 
genel'al definition of agency found in the Governmental Reorganization Act at s. 
20.03(11), F. S. Consequently. it appears that the agencies covered by the state 
purchasing law are thosl' agencies within the e.tecutive branch of state government. To 
be subject to the pUl'ChaslOg requirements of eh. 287, F. S., an entity would have to be 
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assigned within the executive branch of govel'llment by Ch. 20, F. S. rCh. 69·106, Laws 
of Florida), or a later enactment. 

Chapter 74·322, Laws of Florida, was enacted after the Governmental Reorganization 
Act, and the fail' authority which it created was not assigned to the executive branch of 
govel'llment. Thel'efore, the authority does not appear to be a part of the executive 
branch of government and is not subject to Ch. 287, F. S. 

Section 6, Art. IV, State Const., did not deprive the Legislature of its power to 
determine which functiolls were executiw and which functions were not. Further, the 
Legislature can properly provide for the ~el'formance of legislative functions through 
some board or commission. Florida Power Corporation v. Pinellas Utility Board, <10 So.2d 
350 (Flu. 1949)j In ra Advisol'Y Opinion to the Governor, 223 So.2d 35 <Fla. 1969). The 
failure of the Legislature to assign the authority to the executive branch of government 
indicates that the LeFislature did not regard the operation of the state fail' as nn 
executive function. Ct. AGO's 076·53 and 076·54. TherefOl'e, by reason of its npparellt 
omission from any purt of the executive branch, the Florida State Fair Authority is not 
an agency within the meaning of s. 287.012, F. S.) the purchasing law of Flodda. 

Pmt II, Ch. 284, F. S., created the Florida Casualty InsUI'ance Risk Management Trust 
Fund. Section 284.31 provides, inter alia, 

The insurance risk manugement trust fund shall, unless specifically excluded 
by the Department of Insurance. covel' all departments of the State of Io'lorida 
und their employees and agents and other authorized porsons . . . . All 
departments of the state shall be covered by the fund unless specifically 
excluded by the Depal'tmel1t of Insurance. 

In order to be eligible for participation in the Florida Casualty Insurunce Risk 
Management Trust Fund 01' for the purchase of inSllrance by the Division of Purchasing, 
the authority must fit within the definition 01' classification of a department of the State 
of Florida, as outlhled above. 

As was reflected in the materials fUl'Uished with your inquiry. r have been advised that 
the Department of Insurance has intet'preted s. 284.31. F. S., as applicable only to 
departments 01' subdivisions of departmtlnts within the executive branch of state 
govel'llment. The authority does not appeal' to have bel'n assigned to any executive 
department; therefore) the fair authority cannot be considered as part of the executive 
branch of government. Cr. s. 20.29, F. S., and AGO 076·175. relating to the Department 
of Citrus, which is headed by a public corporation, i.e .• the Florida Citrus Commission. 

The administrative constructIon of the agency charged with the enforcement and 
intel'pretatiOll of a statute carries great weight and is controlling in the absence of cleal 
and cogent reasons to the contrary. Miller v. Brewer Company of Florida, Inc., 122 So.2d 
565 (Fla. 1960); Daniel v. Florida State Turnpike Authority, 213 So.2d 585 (Fla. 1968\; 
HeftIer Construction Co. and Subsidiaries v. Department of Revenue, 334 So.2d 12g (3 
D.C.A. Fla .. 1976). 

In light of the discretionary language contained in s. 284.31, F. S.) the language of Ch. 
20, F. S., and the constitutional provision. we are unable to say that the administrative 
cOllstt'uction of the Department of Insurance is clearly erroneous as !l malter oflaw. 

Moreover, with reference to the Risk Management 'l'rust Fund, the Dcpurtmellt of 
Insurance has pl'omtllgated Rules 4·30.02 and 4·30.06. F.A.C., which provide) t'espectively, 
for coverage exclusion "shOUld there OCCllr a statutory or jurisdictIOnal conflict making 
self·insurance [t.e., participation in the Risk Management Trust Fund] unfeasible" and 
for workmen's compensation coverage for the jUdicial and legislative branches upon 
request. The exclusionary language of s. 284.31. F. S., which gives the department 
discretion in the admittistration of the fund, supports the promulgation of Rule 4·30.02. 
'1'he language of the rule provides a reasonable basis for exclusions from covel'Oge and is 
"deemed prima facie reasonable and justified by the facts unless the facts as shown 
require a conclusiOll to the contrary." Florida Citrus Commission v. Golden Gift, 91 So.2d 
657 (Fla. 1956). Rules and regulations of an administrative agency made under power 
conferred by statute (ss. 284.17 and 284.39, F. S.) have,the force and effect of law until 
iudicially determined otherwise. In re Bril~ls Estate, 21 So.2d 595 (FIll. 1945); Florida 
Livestock Board v. Gladden, 76 So.2d 291 (da. 1954). 

Therefore, the Department of Il1surunca has determined that the authority is not 
eligible to participate in the fund. I find nothing clearly wrong with their construction of 
the statute which is their responsibility. The department has detal'mined that the 
authority is not a department within the meaning of s. 284.31, F. S. Even if the authority 
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were a department covered by s. 284.31, the Department of Insurance would stilI have 
the discretion to exclude the authority from covemge, purSllant to Rule 4·30.02, F.A.C. 

Pursuant to Ch. 74·322, Laws of Florida, the authority is a special instrumentality of 
the State of Florida with the powers to sue and be sued and with perpetual existence and 
is a body politic and corporate. In short, the authority is a public corporation which is 
neither assigned to, nor made a part of, the executive branch of state government by Ch. 
20, F. S. This does not mean that the uuthority cannot avail itself of any necessnry 
inSUl'HnC(l covernge available commel'cially or through s. 455.06, F. S. 

076·186-August 31, 1976 

TAXATION 

MUNICIPAL EXCISE TAX ON RENTAL OF LAND NOT AUTHORIZED 

To: Dell/le'r F. BaxtC'I', City Manage'r, Winter Garde/! 

Pr('lJGI'C'd by: CarolinC' C. MIlC'llc~, Assistant Attorney GMcraZ 

QUESTION: 

Is the City of Winter Garden authorized by law to levy a tax on the 
rental of land for the purposes of parking, standing, or other use for a 
house trailer? 

SUMMARY: 

Municipalities are not authorized by general law to levy sales and use 
taxes in the form of a tax on the rental of land for the purposes of 
parking, standing, or other use for a house trailer, and no such excise tax 
may be validly levied by municipalities. 

Your qu('stion is Hnswered in the negative, 
Prior to l'(wision of the Florida Constitution in 1968, the authority for a municipality 

to impose taxes could be derived from either general law or special act. Under the Florida 
Constitution as l'evised in 1968, the authority for a municipality to tax must be contHined 
in getllll'ul law, except in the case of ad valorem taxes. 

Sm~ti(\n 1(a\, Art. VII, State Const., provides: 

No tax shall be levied except in pursuance of law. No state ad valorem taxes 
shall be levied upon real estate or tangible personal property. All other forms 
of taxatioll .~hal be preempted to the state except as provided by general law. 
(Emphasis supplied.) . 

S{'ctiol1 9(al, Art. VII, State Const., similarly limits the taxing powers of municipalities: 

Counties, school districts, and municipalities shall, and special distl'll'ts may, 
be anthorized by law to levy ad valorem taxes and may be authorized by general 
Z(lIC to l('[~v otJw/' taxes, for their respective purposes, except ad valorem taxes 
011 intul1!,,rible personal property and tuxes prohibited by this constitution. 
(Emphasis supplied.) 

It is deal' from the foregoing constitutional provisions that, except for ad. valorem 
tuxes, municipalities may be granted the power to levy any tax only by general law, and 
Cllly municipal excise tax not so authorized must necessarily fall by virtue of the 
afol'ecited conptitutional preemption clause. City of Tampa v. Birdsong Motors, Inc., 261 
So.2d 1 (Fla. 19721; AGO 074·270. 

The istlue tht'n becomes whether uny tax on the rental of real property for house trailer 
Uses Hnd purposes by the City of Winter Garden is authorized by geneI'al law. 

Section 166.201, F. S., provides: 
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Taxes and charges.-A municipality may raise, by taxation and licenses 
authorized by the Constitution or getieral laU', 01' by user charges or fees 
authorized by ordinance, amounts of money which are neCeRSal'Y for the 
conduct of mUnicipal government and may enforce their receipt and collection 
in the manner prescribed by ordinance not inconsistent with law. CB~mphasis 
supplied.) 

This section is no authority for the imposition of the excise tax in question sirt~e this 
section does not grant any taxing power. 

'fherc arc several provisions in the Florida Statutes which grant to municipalities the 
right to levy certain cxcise 01' license taxes. (Sce s. 166.231 and Ch. 205, F. S.) ,Chapter 
205 authodzes municipalities to impose occupational license taxes (for the pl'ldlege of 
engaging in any business or occupation within theil' jurisdiction), but there is no statute 
which authoriz'es municipalities to impose sales and use taxes. Any tax on the rental of 
real propel'ty for house trailer uses or purposes by the City of Winter Garden would he 
bused on the amount of rt>ntal and ,,'ould not be an occupational license tux for the 
privilege of engaging in a business or occupation. Since the tux would be based on the 
amount of rental. it would be in the nature of a sales and use tax. (See ss. 212.03 and 
212.031, F. S.) Thus. the tax would not be authorized by general law to be levied by a 
municipality. 

Since the Legislature has failed to grant to municipalities the power to impose a sules 
and use tax, the power is preempted to the state. The Legislature has provided that the 
state may impose a sales and use tax on rentals of real property pursuant to Ch. 212. 
F. S. This chapter expresses the legislative intent that there shall not be duplication of 
thf;'se taxes. Section 212.081(3Hb) provides in pertinent part: 

It is also the legislative intent that there shall be 110 pyramiding or 
duplication of excise taxes levied by the state under this chapter and 110 
municipality shall levy any excise tax upon any privilege, admlssioll, lease. 
rental, sale, use or storage for use or consumptiot1 which is subject to a tax 
under this chaptet' unless permitted by general law . . . . 

It should be noted that thore nre certain exceptions to the general rule expressed 
herein. Section 212.081(3)(b}' F. S., provides a "grandfather" clause for certah1 munici{)ai 
ordinances which wore in effect pno~.' to .July 1, 1957. Chapter 67·930, Laws of Florida. 
provides authority for certain large municipalities to enact a resort tax. 

I would, therefore. conclude that the levy of a tax by the City of Winter Garden on the 
rental of land for the purposes of pflrking, standing, or other use for a house trailer is 
not authorized by generllllaw und that 110 such excise tux may be validly levied. 

076-187-September I, 1976 

INTEREST AND USURY 

gl"FECT OF FEDERAL LAW OJ:\' INTEREST RATI<;S WHICH MAY BE 
CHARGED BY INSURED BANKS AND SAVINGS AND 

LOAN INSTITUTIONS 

7'0: Gerald A. Lewis. Comptrollel' Tallahassee 

Prepared by: Larrj' Let'Y. Assistant Attomey General 

QUESTIONS: 

1. Are the pl·ovisions of Ch. 687, F. S. (interest and usury), preempted 
by the provisions of Pub. L. 93·501 (12 U.S.C. ss. 85 and 1831A) which 
pertain to interest rates that may be charged by state 01' national banl<s 
on certain tYpes of loans in the amount of $25,000 01' more? 

2. What is the effect, if any, of Pub. L. 93·501 (12 U.S.C. s. 1730'!!) on the 
interest rates that may be chargod by state or federal savin~:; and loan 
associations on business or agricultural loans of $25,000 or more? 
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SUMMARY: 

Public Law 93·501 U2 U.S.C. ss. 85 and 1831A) authorizes federally 
insured state banks and insured institutions to charge on agricultural 
nnd business loans of more than $25,000 an interest rate in excess of that 
prescl'lbed by Ch. 687, F. S., in the absence of state legislative action 
prohibiting the increased interest rate. Public Lmt 93·501 does not 
operate to reduce a state's lawful interest rates that are higher than those 
a\lthol'ized by sllch law. 

Qu('stion 1 is answered in the affirmative and question 2 is answered by the following 
discussion. 

Public Law 93·501 amended VllriOUS provisions of federal law. and your inquiry relates 
thereto. Section 202 of Pub. L. 93·501 provides in Pal't: 

,The Foderal Deposit Insurance Act <12 U.S,C. 1811·31) is amended by adding 
at the end therool' the following: 

"Sec. 24. (ll) In OI';ler to prevent discrimination against State·chartered 
illsurt'd ballks with l'espect to interest rates, if the applicable rate pl'escribed in 
this subsection exceeds the rate such State bank would be permitted to charge 
in the absence of this subsection, a State banll may in the case of business or 
awi('u/turaZZoans in the amount of'$2/;,000 or more, notwithstanding any State 
COllstitlltion or statute, which is hereby preempted f'or the purposes of' this 
section, toile. r('('(!it'e. reser/'e. and charge 011 any /0011 or discoullt made, or UpOII 
lll! v note, bill or exC'hange, or other ('l,idence of debt. intercst at a ratc of' not 
m(ire thcm 5 per centum in c.'t:cess of the dis{:Olmt rate on ninety·duy commercial 
paper in e/fcct at the Federal Reserl'C' banll in thc Fcderal Rt'Ser!'e district wherC' 
til(' ball" is 10catL'd. and such interest may be taken in advance. l'eCk0l1ing the 
days for which the note, bill. 01' other evidence of debt has to l'un." (Emphasis 
tiupplied.l 

Sl'ction 203 of said law provides in part: 

'fillt! IV of the National Housing Act 112 U.S.C. 1724·173(){d)) is am('nded by 
adding at the end thereof the following: 

"SN'. 412. (a) If the applicable rat(' prescl'ibl~d in this s('('tion exceeds the 
!'Ut(' an il!,~llrl'd institution would be permitted to charge in the ubsl'ncl' of this 
sl'ction, such in8titlltion may in the case of businel1s or agriculturalloalls in tlu! 
amollllt of $26.000 (11' mOl'e, notwithstandillg any State rOllstfllltiOri or statult'. 
I('hich is herr!by prei'mpted (or the purposes of this 80('tielll, talle. reC'eil·e. rest'rl'C', 
and e/z(ll'/fc' ellt' allY loan or discount made, 01' upon all) note. bill of exchange, 
or other el'idell('c of debt, interest at a rate of not more thcm 5 per centum in 
excess of the dis('()unt rate em ninety·day commercial papel' ill elfect at the 
Fl.'del'Cli Rl!sl!rl'e ball/i ill the Fedt'ral Roserl'c district lchen! the institlltioll is 
located. and such interest may be taken in advance, reckoning' the days fot' 
which the note. bill, or other evidence of debt has to run. 

(b) If the rate p'l'escribed in subsection (a) exceeds the rate such institution 
would be pel'mittl'C1 to charge in the absence of this sl!ction, and such Statl! fixed 
rat(' is ther£'l1V prt'emptrd by the rate described in subsection (a) .... It 

(Emphasis supplied.) 

Both sectiolls contain forfeiturE! provisions applying to charges in eXClSS of those 
permitted riwl'ein if the rate allowed therein exceeds the allowable stat~1 rate. Both 
sections apply onlv to business or agl'i~ultural loans. The first section applies to state· 
I.'hartercd insured 'banlls and the latter section applies to insured institutions. 

Title 12 U.S.C.A. s. 1811·31 relates to Federal Deposit Insurance and Title 12 U.S.C.A. 
s. 1724·1730(d) relates to insurance of savings and loan accounts. More specifically. the 
former creates the Federul Deposit Insurance Corporation (FDIC) and the latter creates 
the I~edel'al Savings and Loan Insurance Corporutioll (FSLIC). Thr. former provides 
insurance for member banlls and the latter provides insurance for savings and loan 
institutions. building and loan institutions. homestead associations, and cooperative 
banks. (Sec ss. 1811 und 1726.) Section 1814 malldates that certain banks. state and 
national. whit'h are. Ot' which become m"mbel's of the Federal Reserve System. be insured 
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hanks, Sl'l'tiOll lRIG pl'()vidl'H fot' applkutioll of 110111IIC'III/WI' bank~, both state and 
nationul. so that upon apPl'oval of tlIP applkutiol1, such nOl/l/lt'lIlb('1' banks may bet'ome 
iWlIIl'ecl blinks, Pnder s, 172!i it is tIll! elUly of' FSLI(' to insul'c the lll'('OUtlt!; of all ft·dernl 
:;avin~fl und Imm H:<~oriati()n:<, ane! it is f/I'/'mittrd t(l il1sUl'o the U(,('Olll1tH "of building and 
loan, savings, and homestt'ud ussodatitll1s und coopel'utivc banks ()l'/.(unized and opol'Uted 
m'l'oreliag to thl' laws of till' sWto. distl'ict. tl·l't'itOl'Y. or posseHsiol1 ill which they art' 
t'iml't('l'(l(l 01' organized," Applkatioll is l't'<Iuil'l'd to bt, made and upon approvul tho 
applil'<I"lt institution llllCOI1ll'S all "inslll'(~d it1stitution" us defined in s, 172,l(al, 

'I'll!' alllt'ndnwnt to 12 r,S,C,A, 1811·:11 l'phttpH ollly to statP·('hul'tt'l'ed iIlSIII'('c/ b(ud'S 
and til(' 'll\lt'IHlnwnt to 12 r.S,C,A, 1724-17:3()(d) n'lntt'8 onl~' to il/slIl'ed il/stilutions, Thus, 
it iH only tholit' parti('\lhu' banks and institutions WiHlSl' UCl'ountH ure in~Ul'(>(1 by FDIC 
and FSLIC which art' nflhetpd by the ull1l'ncInwntH und thmm \'unkll and i\1~tilu'tionR art! 
I't!gulllted in Palt by till' I'l'Spl!(,tiv(' fmll'ral ngt'ncit'H, 

l'nd('l' the "~mpl'l'ma('~'" clause. Art. VI, ('Intu\t' 2, U.S, Const .• in thOSt' art'as whl'l'(' till' 
redt'ral COllstitution has spedfil'nlIy or b~' pssentiul implit'atiol1 (\l'posit,'d the pnWt'l' to Het 
in tht, ft·ti('l'ul gOV(>l'llll1t'l1t, the n;;sel'tiol1 of such POWPl' by tlw f.'dl'l'al gO\'Cl'l1l1wnt is tIll' 
SUpl'ellW Inw of the lund; and in thmw an'us "the aut\)ol'ity of till' statt' is IWI'I';;Htll'i1y 
subordinate." e.8, v. Cm'tl!!'. 121 So,2d ,W:3 (Fla. H)()Ol. A('C'lIrd: SPl'l'l'~' v, Stlltl' of Fin. ('.\' 
r!'/. Florida Bar, 37:3 COS. 379 (1963). The intl'llt to prel'mpt in the an'a of inter!!st I'ates 
t'llUl'gl'able by the dpsignate<l stute lind ft'dm'ul hanks on busilwH8 and lIm'it'ultul'a1 IOllllS 
of 825.0()() 01' mol'l' is stntN\ ill tht' federal act ill plain and llllamhiguouH tt'l'ms, Cf. 
Washington Fed, S, & L. Ass'l1 v. Balaban. 281 S(),~d 15 Wla, 197~). noting that, b:.' vil'ttlt' 
of Titlt' 12, ~S. 1-161 (./ seq .• I',S,C .. thl! fl,dt'l'al gOVl'I'I11111'l1t has pl'l'empted tIll' l'l'gulntion 
and Hupl'l'vision a:; wpll us til(' ol'ganization of f('dNal Having;; and loan assol'iutinnl', 

Yom' fil'~t queHtioll IllUilt. t hp)'('fol'.p. Ill' 11l1S\\'('l'pd in the uflil'lllutiVl', 
Tilt' PUI'[lOHP of till' pl'l'viol1s1y qUCltl·d anwn<iull'nts was to illc'I'('ClSI' fur a limitt'd [ll'riod 

tl1l' intt'l't'st !'att' that may be clml'gl'd on busil1l'S~ lind agricultural hllll1S of an allloullt 
of $25.000 Ol' ffiOl'P mude by state·l'1U1rtl!l'I!d inHtll'p(l banks Hnd inHlll'('d illHtitutiol1;; as 
definl'd eisewhl'l'l', Th!'l'P was no intl'lltioll under till' fl'tlt'mlla\\'. to /'I.·tiu!'!· tlll' intl'l'pst 
rate;; chal'f;eablp llndt'l' the Iuwf> of any statl'. Thil> pUI'P()~l' is l'll',ll'l," ,Ippal'('nt fl'om till' 
language of thl' tlmen<Inll'nts. w}wl'ein it is pointl'tl Ollt that thl' (ll'llvisiol1l' tlll'l'('in uro 
opprative only if the npplicnbll' mh' prescribed in till' Hub~prt>JIl (',\l'l'l'ds tIll' mtl' 
permitted to btl l'hur~l'd in the ubsl'nce of thi!; RulMl,('ti()n. 

Thus, in answer to yOUl' second qUI'stion. HHving~ and loan itlHtitutionH t'xl'mpt('d from 
the provisions of Ch. 687, F. S .• would not \w affl'ctl'C\ hy thl' utl1l'ndnwnts, Any building 
and loan or savini\R <lnd loan lll\sociatiolls which wen' within tIll' pUl'vil'w of tIll' 
l'estl'ictions in Ch. G8i on any tmmmctiol1H would b!' am'l'tt'd by till' aml'lltinll'llts llml 
would he alJowl'd to l'lml'gt' till' higher intl'l'('st rutl' 1111 such tl'ans<lI,tiullS, Al'('ol'dingly. 
AGO 07,1·278, whirl! you mentioned in YOUI' lettl'!', is not ,ttfpl'tl'd h~' tlIP lUlwndnlt'nts, 

07G·lll8-September 10, 1976 

SOVEREIGN IMMUNITY 

PRIVATE. VOIX:\TI<:ER IXSTITl'TIO;-;S PARTICIPATIXG 
r;-; SWI~E FLl~ n.r:vlCNIZATIO;-; PHOGRA;\:[ 

To: William .1. Pm:fr, ,JI' .. SI'(,/'l'faJ:\". Dejlot'tnlt'llt of HC'alth (mel R('I/abilitat!!'(' S('I'I'ic'!'S. 
Tall a/wsM'e 

Prejlared by.' U'il!iam C Shel'rill. ,k. Assi.~tallt Attome,\' (lel/C'ral 

QUESTION: 

Does the doctrine of sovereign immunity operate to coheeI' sovereign 
immunity on independciltly insured private institutions whieh volunteer 
their services to the Florida Department of Health and Rehabilitative 
Services? 
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SUM~MARY: 

Pursuant to Pub. L. 94-380, the Department of Health and 
lRehabilitative Services and volunteer private institutions acting on its 
behalf and under its guidance in the administration of swine fiu vaccine 
are "program participants." The United States will be primarily liable for 
al\1 claims for dam.ages but will have a claim against any "program 
participant" for negligence in carrying oui any obligation 01' 
responsibility in connection with the swine fiu program. Since the State 
of Florida has enacted a limited waiver of sovereign immunity, the state 
will, to the extent of that waiver, be liable to the United States pursuant 
to the provisions of Pub. L. 94-380. Volunteer private institutions not 
acting in bad faith, maliciously, 01' in a manner exhibiting wanton and 
willful disregard of human rights, safety, and property would be entitled 
to have the State of Florida pay any civil judgment not to exceed $50,000 
pel' claimant 01' $100,000 pel' occurrence for damages as a result of any 
act or omission of action within the scope of its agency 01' function in the 
swine flu program. No opinion is expressed as to the liability to the 
United States of either the State of Florida 01' the volunteer private 
institutions for amounts in excess of the limits of s. 768.28, F. S. 

Your question :,; answered to a large extent by Pub. L. 94-380, w!1ich was enacted by 
Congress on August 12, 1976. The purpose of the act, as indicated by its title, is: 

To amend the Public Health Service Act to authorize the establishment and 
implementation of an emergency national swine fiu immunization program and 
to provide an exclusive remedy for personal injury or death arising out of the 
manufacture, distribution, 01' administration of the swine flu vaccine under 
such program. (Emphasis supplied.) 

Congressional intent is set forth in the act in the newly created 42 U.S.C. s. 
274b(k)(l)(A)(i) and (iil: 

(l:)(1)(A) The Congress finds that-
til ill ordr.>r to achieve the participation in the program of the agencies, 

organizations. and individuals who will' manufacture, distribute, and 
administer the swine flu l'Clccine purchcised~ and used in the swine flu program 
and to assure the availability of such vaccine in interstate commerce, it is 
necessa/:v to protect sllch ui:<.;,cies. organizations. and individuals against 
liability for other than their OWl! ];egligence to persons alleging personal injury 
01' death arising out of the administration of such vaccine; 

(iiJ to provide such protection and to establish an orderly procedure for the 
prumpt m,d equitable handling of claims by persons aileging such injury or 
dentli. it is necessary that an exclusive remedy for such claimants be provided 
agaitlst the United States because of its unique role in the initiation, planning, 
and administration of the swine flu program; and (Emphasis supplied.) 

42 U.S.C. s. 247b(kJ(2)(A) then provides tbat: 

(2)(Al The United Stl1te~ ghall be liable with respect to claims submitted 
'lfter September 30. 1976 fo!' personal injury or dE!~th arising out of the 
administration of swine fiu vaccine under the swine flu program and based 
lipan the act 01' omission of a program participant in the same manner and to 
the same extent as the United States would be liable in any other action 
brought against it under such section 13,16(b) and chapter 171. . . . [Exceptions, 
ilvt relevant here, have been omitted; emphasis supplied.) 

A "program participant" is then defined by 42 U.S.C. s. 247b(k)(2)(B) to include: 

the public 01' priVate agency 01' organization that provided all inoculation under 
the swine fiu program without charge for fmch vaccine or its administration and 
in compliallce with the informed consent form and procedures requirements 
prescribed pursuant t.o subparagraph (b) or paragraph (1) of this subsection, 
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and the medical and other health personnel who provided or assisted in 
providing an inoculation under the swine :flu program without charge for such 
vaccine or its administration and in compliance with such informed consent 
form and procedures requirements. (Emphasis supplied.) 

, Thus, both the Department of Health and Rehabilitative Services and any volunteer 
private health agency participating in the swine fiu immunization program are "program 
participants" if either agency provides inoculation without charge and in compliance 
with certain consent form pl'ocedures. I might note at this point that the words "without 
charge" would seem to refer to the administration of vaccine to citizens "without charge" 
to the citizen. I understand that, after you wrote your letter to me, you have been asked 
whether a private health agel~"':Y may be reimbursed for its expenses and still qualify as 
a "program participant." Since the program is to be administered by the United States 
Department of Health, Education and Welfare, and liability claims are to be handled by 
the United States Attorney Genela!, it would be more appropriate for you to direct that 
question to the officials directly responsible for administering the federal progral". 

Public Law 94·380 establishes an exclusive method for haildling claims against 
"program participants." 42 U.S.C. s. 247b(k)(3) provides: 

(3) The remedy against the United States prescribed by paragraph (2) of this 
subsection for personal injury 01' deat:: arising out of the administration of the 
swine flu vaccine under the swine flu program shall be exclusit'e of any other 
civil action or proceeding for such personal injun' or death against any 
employee oflhe GOl'ernment (as defined in section 267f of title 28, United States 
Code) or program participant whose act 01' omission gave rise to the claim. 
(Emphasis supplied.) 

The United States Attorne¥ General sha}) defend all civlI adions brought against a 
"pl'ogrmil participant." 42 D.S.C. s. 247b(kl\,;}. 

Public Law 94·380 does not, howeveJ', ;.:omp'.etel:' shield a "program participant" from 
all potential liability. Subsection (7) of 42 U.S.C s. 247b(k) provides that, if the United 
States makes payment to ,~ claimant injured in the administration of the vaccine, the 
United States may recover from the "program participant" 

... that portion of the damages so awarded or paid, as well as any costs of 
litigation, resulting from the failure of any program participant to C·d.1'I)' out any 
obligation. or responsibility assumed by It under a contract with the United 
States in connection with the program or from any negligent conduct all. the 
part of any program participant in carrying out any obligation 01' responsibility 
in connection with the swine flu profJram. The United States may maintain 
such action against such program partlcipant in the district COUl't of the United 
f' .. tes in which such program participant resides 01' has its principal place of 
business. (Emphasis supplied.) 

This section is consistent with subsection (k)(l)(A)(il previously quoted which expresses 
congressional intent that parvcipant agencies, organizations, or individuals be protected 
against liability "for other than their OLL'n. negligence." Thus, a "program participant" 
may be li~l,ble to the United States for its own negligence in carrying out "any obligation 
or responsibility in connection with the swine flu program." 

The only liability, therefox'e, that remains for a "pro~'am participant" is a potential 
liability for negligence in the administration of the "obhgations" or "responsibilities" of 
the program. Presumably these obligations will be defined by HEW. Whether private 
volunteer institutions may be ultimately liable to the United States for such negligence 
is a very difficult question that involves principles of agency, state sovereign immunity, 
waiver of sovereign immunity, and the effect of Pub. L. 94·380. 

Before discussing the potential liability of volunteer health institutions it will be 
necessary to examine the potential liability of the State of Florida to the United States 
and determine the nature of the relationship between the Department of Health and 
Rehabilitative Services and the volunteer agencies. 

The Department of Health and Rehabilitative Services is a state agenl.!y and therefore 
partakes of the state's sovereign immunity from liability for torts committed by its 
officers and employees in the scope of their employment and in the COUrse of p.;oviding 
health services on a statewide basis to Florida citizens. Loucks v. Adair, 312 So.2d 531 (1 
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D.C.A. Fla., 1975), C'er!. dell., 327 80.2<1 33 (Fla. 1976). Immunity of the Department of 
Health and Rehabilitative SOl'vices as a state agency would appeal' to exist regardless of 
anv distinction between "proprietary" and "governmental" functions premised upon 
wl-iethel' the patient 01' citizen pays for the services rendered. See Loucks v. Adair, supra, 
312 So.2d at 533; Department or'Natul'ul Resources v. The Circuit Court of the Twelfth 
Judicial Circuit, 317 So.2d 772, 774 (2 D.C.A. Fla., 1975). 

Pursuant to s. 768.28, F. S., however, the state has waived its immunity with respect 
to tort liability fol' state agencies including executive departments sllch as the 
Depattment of Health and Rehabilitative Services. The waiver of immunity is limited to 
$50,000 on any claim or jud!,'1l'lent by ~me person 01' $100,000 for all claims arising OLtt of 
the same incident 01' occurrence. Sectl0l1 768.28(5\. 

Thus it is clear that, at least to the limits specified in s. 768.28, F. S.- tho State of 
Flurida is potentially liable to the United States pursuant to the provi.,ions of Pub. L. 94· 
380 for the negligence orits officers, employees, and agents in the administration of swine 
fiu vaccine. Since the State of Florida (ancl the Department of Health and Rehabilitative 
Sel'vicesl can only act thl'ough its agents, and a principal is, generally speaking, liable for 
the torts of its agents (see Van Engel'S v. Hickory House, 10<1 So.2d 843, 844 l3 D.C.A. 
Fla., 1958]: Adelhem v. Dougherty, 176 So. 775 [Flu. 1937]), it becomes important to 
determine whether the volunteer private health institutions arc agents of the state for 
administering fiu vaccine. 

An "agency" is "a contract either express or implied upon a consideration, or a 
gratuitous undertaking, bv which one of the parties confides to the other the 
management of some Pllsiness to be transacted in his name or on his account, and by 
whirhthat other assumes to do the business and render an account of it." King v. Young, 
107 So.2d 751, 753 (2 D.C.A. Fla., 1958). A critical feature of an agency relationship is the 
right of the pl'incipal to control the actions of the agent with regard to the detuils of the 
task to be accomplished. King v. Young, Sllpra, 107 So.2d at 753: ;vlcCarty v. King County 
Medical Service Corp., 175 P.2d 653, 664 (Wash. 1946). An agency relationship ;s created 
by the consent of the parties and does not require consideration or compellsation to the 
agent. Adelhem v. Dougherty, 176 So. 775, 777 (Fla. 1937); 3 Am. Jur.2d AgC!IlC'Y s. 18, n.7 
and cases cited therein. 

From yoUI' lettet· and from conversations with your legal staff'b), telephone, it apP'.lars 
that the Depat'tment of Health and Rehabilitative Services (HRS) is unable to implement 
the vaccine program in larger population areas of the state without the assistance of 
volunteer private health institutions. The swine flu progmm has been in'tiated by the 
federal government, and the Department of Health, Education and Welfare (HEW) has 
promulgated guidelines for "program participants" to follow. HEW, howevel" has contact 
only with HRS and has no contact with the volunteer private agencies. You state that 
HRS alone has selected the private ngencies, and HRS has the authority to terminate the 
relationship with private agencies. HRS has also promulgated guideline~ to be followed 
by the volunteer agencies. Finally, you state that HRS intends to monitor and control the 
performance of the private agencies to insure that these institutions comply with HEW 
and HRS guidelines. Under these circumstances, it is my opinion that the volunteer 
private health institutions are agents of HRS for purposes of administering swine fiu 
vaccine. mRS may also be an agent of HEW in the administration of the swine fiu 
program, but that agency relationship is not relevant to the question you pose.) 

The statlls as "a~ents" of the state is important hecause, when sovereign immunity 
exists, the publil~ officers and employees of the sovereign are also immune from liability 
for acts Ot' omi~sions committed lt1 the course of their official authority and in line with 
their official duty. Loucks v. Adair, supra, 312 So.2d at 535; Martin v. Bl'owal'd General 
Medical Center, 332 So.2d 84, 85 (4 D.C.A. Fla., 1976>. Public officers and employees are 
particular kinds of state agents, but it would &ppear that all agents of the state share 
the immunity or the sovereign fo!' acts committed within the scope of their agency. 
Section 768.28(9), F. S., provides: • 

(9) No officer, employee, or agcnt of the state or its subdivisions shall be held 
personally liable in tort for any injuries or damages suffered as a result of any 
act, event, or omission of action in the scope of his employment or function, 
unless such officer, employee, (11' agent acted in bad faith or with malicious 
purpose 0\' in a maUl1e!' exhIbiting wanton and willful disregard of human 
rights, safety, or IJl'operty. Subject to the monetarY limitations set forth in 
subsectloTl (5), the stace shall pay any monetary judginent which is rendered in 
a civil action personally against an officer, employee, 01' agC!nt of the state which 
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arises as a result uf any act, event, or omission of action within the scope of his 
employment or function. 

Thus, at least to the limits provided in!. 768.28(5), F. S. ($50,000 per claim, $100,000 
per incident), it would appear that volunteer private health institutions, acting as agents 
of the State of Florid .. in the 'ldministration of swine flu vaccine, would be protected from 
claims by the United States by the provisions of s. 768.28(9), F. S. The state would pay 
any such CIUi'll arising out of an act or omission to act within the scope of the agency 
relationship unless the volunteer institution "acted in bad faith or with malicious 
purpose 01' in a manner exhibiting wanton and willful disregard for human rights, safety, 
01' property." Section 768.28(9). ' 

W!lethel' the State of Florida, or any volunteer agency acting on its behalf, may be 
liable to the United States for damages in excess of the limited waiver of sovereign 
immunity contained in s. 768.28, F. S, is a question of much greater complexity and 
beyond the proper scope of this ophion. The fundamental issue at stake is whether 
Congress may, consistent with the Tenth and Eleventh Amendment to the United States 
Constitution, effectively waive a state's sovereign immunity for tort claims for damages 
to citizens of this state 01' other states. If the claim of the United States against a state 
under the swine flu program may be characterized as an attempt to obtain contribution 
from a joint tOl'tfeasor, Hill v. United States, 453 F.2d 839 (6th Cir. 1972), barring such a 
suit because of state sovereign immunity may be relevant. Moreover, liability fot· tortious 
acts strikes directly at the sovereign treasury of a state and raises serious questions of 
the power of Congress to modify basic principles of state sovereignty. Compare National 
League of Cities v. Usery. 49 L.Ed.2d 2,15 (1976), with Employees v. Missouri Public 
Hpalth Department, 36 L.Ed.2d 251 (1973). 

I trust that you will appreciate and understand my inability to express an opinion as 
to this last issue and hope that my response has been helpful to you. 

076·189-Septembel' 14, 1976 

CONSTITUTIONAL AMENDMENT 

DUTY OF SECRETARY OF STATE IN PREPARATIO~ OF 
SY~OPSIS OF CONSTITUTIONAL AMENDMENT TO 

APPEAR ON BALLOT 

To: Bruce A. Smathers, Secretary of State. Tallahassee 

Prepared by: j!;lichael 11:f. Parrish. Assistant Attorney Gelleral 

QUESTIONS: 

1. Must the exact wording of the proposed constitutional amendment 
creating s. 8, Al·t. II appear on the ballot? 

2. If the exact wording is not required, does the Secretary of State 
have the authority as Chief Elections Officer to prescribe the wording of 
the substance of the amendment as it is to appeal' on the ballot? 

3. If the exact wording is not required, would the following wotding 
reasonably and sufficiently give notice of the substance of the 
amendment? 

CONSTITUTIONAL AMENDMENT 

ARTICLE II, SECTION 8 

ProposinJ,( an amendment to the State Constitution relating to ethics in 
government; providing that a public office is a public trust; requiring 
certain public o'rficials and candidates to file full and public disclosure of 
financial interests and campaign finances; providing that public officers 
and employees who breach the public trust for private gain shall be liable 
to the state for benefits obtained; providing that public officers a.nd 
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employees convicted of a felony involving breach of trust shall be subject 
to forfeitm'e of pension; prohibiting certain past and present public 
officers from representing clients for compensation before certain public 
agencies; providing for an independent commission to investigate and 
report 011 complaints; providing for a schedule of filing dates and 
information. 

SUMMARY: 

Only the substance of a proposed constitutional amendment, and not 
the entire text of the amendment, should be printed on the ballot. Unless 
and until otherwise judicially or legislatively clarified to the contl'ary, the 
Secretary of State has the authority and the duty to prescribe or approve 
the wording of the substance of a proposed constitutional amendment 
which is to be placed on the ballot when the amendment is proposed by 
initiative. 

AS TO QUESTION 1: 

Sertion 5(a), Art. XI, State Const., provides, with an exception not relevant here, that 
a proposed amendment of such constitution 

. . . shall be submitted to the electors at the next general election held more 
than ninety days after the joint resolution, initiatiue petition 01' report of 
revision commission or constitutional convention proposing it is filed with the 
secretary of state .... (Emphasis supplied.) 

Although the Constitution does not address itself to the manner 01' form in which the 
proposed amendment is to be placed on the ballot, s. 101.161, F. S., states: 

Whenel'er (/ constitutional amendment or other public measure shall be 
submitted statewide to the vote of the people. the substance of such amendment 
01' other public meaSllre shall be printed on the ballot one time, after the list of 
candidates, followed by the word "for," and also by the word "against," with a 
sufficient blank space thereafter for the placing of the symbol "X" to indicate 
the voter's choice. When voting machines are used the amendment 01' measure 
shall be in the form relating to the use of voting machines. The exact wording 
of the substance of the amendment 01' other public measure to appear on the 
ballot shaIl be embodied in the enabling legislation, and shall be furnished to 
the several counties by the Department of State, and it shall be authorized to 
giv·; each of the proposed constitutional amendments 01' other public measures 
a designating number for convenient ref~'rence. This number designation may 
also appeal' on the ballot. (Emphasis supplied.) 

It is clear from the language italicized above that only the substan(,e, and not the entire 
text, of a proposed constitutional amendment should be placed on the general election 
ballot. Accordingly, your first question is answered in the negative. 

AS TO QUESTION 2: 

Neither our State Constitution nor the Florida Statutes contain any specific provision 
with respect to the preparation of the svdtement of the substance of a proposed 
constitutional amendment other than in those instances in which the amendment is 
proposed bv legislation. However. in view of the duty of the Department of State under 
s. 101.161. F. S., to furnish the wording of the substance of the proposed amendment to 
the several counties as well as the duty of the Department of State under s. 101.151(7), 
F. S., to approve the form of ballots, I am of the view, unles" and until otherwise 
judicially 01' legislatively clarified to the contrary, that the Secretary of State has the 
authority and the duty to prescribe 01' approve the wording of the substance of a 
proposed amendment which is to be placed on the ballot when the amendment is 
proposed by initiative. Accordingly, your second question is answered in the affirmative. 
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AS TO QUESTION 3: 

I have carefully compared the wording of your statement of the substance of the 
proposed amendment with the full text of the proposed amendment, and I am of the 
opinion that your statement of the substance of such amendment is an accurate and 
complete description of the contents of the proposed amendment. 

076-190-Septembel' 14, 1976 

PRISONERS 

WHEN GAIN-TIME FOR GOOD CONDUCT EARNED 

To: Louie L. Wainwright, Secretary, Department of Offender Rehabilitation, Tallahassee 

Prepared by: William C. Sherrill, Jr., Assistant Attorney General 

QUESTION: 

Do the provisions of s. 1, Ch. 76·273, Laws of Flodda, amending s. 944.27, 
F. S., apply to all inmates of the Department of Offender Rehabilitation 
or to only those inmates who have been committed to the custody of the 
department for offen8es occurring after the effective date of the law? 

SUMMARY: 

Section 1, Ch. 76·273, Laws of Florida, applies to all inmates of the 
Department of Offender Rehabilitation and not solely to those inmates 
committed to the custody of the department for offenses occurring after 
the effective date of the law. 

As amended by Ch. 76-273, Laws of Florida, subsection (1) of s. 944.27, F. S., now reads: 

944.27 Gain-time for good conduct; schedule of allowances; cumulative 
sentences to be treated as one sentence for purposes of allowing and 
forfeiting.-

(1) The Department of Offender Rehabilitation shall grant the following 
deductiot1S for gain-time on a monthly basis. as earned, from the sentences of 
euery prisoner who has committed no infraction of the rules of the department 
or of the laws of the state and who has pel'fol'med in a faithful, diligent, 
industrious, orderly, and peacefull11anner the work, duties, and tusks assigned 
to him, to wit: 

(a) Five days pel' month off the first and second years of the sentence; 
(b) Ten days pel' month off the third and fourth years of the sentence; and 
(c) Fifteen days per month off the fifth and all succeeding years of the 

sentence; 

and the prisoner 9hall be entitled to credit t'ol' a month as soon as the prisoner 
has sen'ed sitch time as, when added to the deduction allowable, would equal a 
month. (Emphasis supplied.) 

You state that the department has followed the practice of calculating gain-time at the 
time the inmate begins serving his sentence rather than on a monthly basis. Your 
practice, however, appears to have been only one of administrative convenience. Prior to 
the 1976 amendrnents, s. 944.27, F. S., provided that a prisoner earned gain-time only 
after exhibiting good conduct in the service of his sentence. Subsection (ll of s. 9·14.27, 
F. S. 1975, provided: 

944.27 Gain-time for good conduct, schedule of allowances; cumulative 
sentences to be treated as one sentence for purposes of allowing and 
forfeiting.-
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(1) The [Department of Offender Rehabilitation] shall grant the following 
deductions for gain-time from the sentences of every prisoner who has 
committed 110 infraction of the rules or regulations of the [department], or of 
the laws of the state, and who has performed in a faithful, diligent, 
industriolls, orderly, and peaceful manner the lilaI'll, duties, and taslls assigned 
to him, to wit: 

(aJ Five days pel' month off the first and second years of his sentence; 
(b) Ten days pel' month off the third and fdrth years of his sentence; and 
(c) Fifteen days pel' month off the fifth and all succeeding years of his 

sentence; and he shall be entitled to credit fbI' a month as soon as he has served 
sllch time as, when added to the deduction allowable, would equal a month. 
(Emphasis supplied,) 

Thus, prior to the 1976 amendments, it is apparent that an inmate was entitled to credit 
only upon completion of his sentence for each month in which his credit was to be 
calculated. The regulations of the department were consistent with the statute. Rule 10B-
20.02 of the Fiorida Administrative Code provided: 

Gain Time. The Director shall keep a record of the conduct of each inmate. 
Deduction shall be made from the term of an inmate's sentence when no charge 
of lIliSC(JIlduci has been sllstained against the l:nmate and when his institutional 
record has been satisfactory. Such deductions shall be deemed earned and the 
inmate shall be entitled to credit as soon as the inmate has served such time as 
Il'hen added to the deductible allowance provided by statute will equal a month. 
An inmate serving two or more cumulative sentences shall be allowed 
deductions as though the sentence were all one sentence, and such deductions 
shall be subject to forfeiture as though the sentences were all one sentence. 
Deductions from the term of an inmate's sentence shall be made pursuant to 
the following time schedule . . . . (Emphasis supplied.) 

The amendments of Ch. 76-273, Laws of Florida, merely made explicit that which was 
already the requirement of the law. Though uncleI' the prior law your department may 
have calculated gain-time at the beginning of an inmate's sentence as an administrative 
convenience, gain-time was not earned by an inmate except upon a monthly basis after 
satisfactory service of his or her sentence. Since s. 1 of Ch. 76-273 does not change prior 
law except to I1lake explicit that which already was the requirement of the law, it is my 
opinion that the changes of s. I, Ch. 76-273 apply to all inmates of the Department of 
Offender Rehabilitation. 

I might. note as a matter of information that s. 944.27(1), F. S., is also repealed by s. 19 
of eh. 76·273, Laws of Florida, but the repeal does not take effect until January I, 1979. 
See s. 20, Ch. 76-273. 

076-191-September 22, 1976 

PUBLIC FUNDS 

PLACI!lrG OFFICER'S NAME ON OFFICIAL VEHICLE
AUTHORITY REQUIRED FOR SUCH EXPENDITURE 

To: Erwwt Ellison, Auditor General, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Mayan officer expend public funds for the purpose of having his or her 
name placed on official motor vehicles used in the conduct of official 
business? 
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SUMMARY: 

A public officer may not expend public funds for the purpose of 
defraying the cost of placing his 01' her name on an official motor vehicle 
used in the conduct of official business unless authorized by express 01' 
necessarily implied statutol'Y authority. 

In answering this 01' any other question involving the expenditure of public funds, it is 
necessary to determine whether the officer in question has been expressly authorized by 
statute to expend funds for the purpose in question or must be considered to have been 
given such authority by necessary implication in order to carry out some duty or function 
expressly imposed or authorized by statute. 

As to express statutory authority, I have not found any provision in the Florida 
Statutes expressly authorizing or requiring any public officer to expend public funds to 
defray the cost of having his 01' her name placed on any official motor vehicle used in the 
conduct of official business. As to nacessarily implied authority, it would appear that a 
case-by-case approach would have to be taken. That is, the statutes relatin!) to a 
particUlar officer would have to bE' analyzed in order to determine whether there exists 
some express or specific authority or duty of that officer which cannot be properly Or 
efficiently carried out without such implied authorit~, to expend public funds to defray 
the cost of placing the officer's name on an official motor vehicle used in the conduct of 
official business. Cf. AGO 073-374, wherein it was stated that the pllwer to borrow money 
was not necessary or indispensable to carry out the expressly granted power or function 
to purchase land since land might be purchased from current revenues of the affected 
governmental agency. While an express power duly conferred may include implied 
authority to use meanS necessary to make the express power effective, such implied 
authority may not warrant the exercise of a substantive power not confel'l'ed. Molwin 
Inv. Co. v. Turner, 167 So. 33 (Fla. 1936). Moreover, no state or county funds may be 
disbursed or expended for any purpose unless properly budgeted or appropriated as 
prescribed by law and in strict accordance with the procedures prescribed by specific 
legislative authorities, . 

I would assume that the officers to whom you refer would all be in the category of 
administrative officers, both appointed and elected. It is clear that administrative officers 
are cr'eatures of, and must always rely on, statutory authority. In Flol'ida State 
University v. Jenkins, 323 So.2d 597, 598 (1 D.C.A. Fla" 1975), tJ1eJ·Ot.lt stated: 

The po\vers and authority of administrative boards, comrr,il;sions and officers 
are limited to those granted, either expressly or by necessary implication, by 
the statutes of their creation. 

A.::cord: Florida Industrial Com'n v. National Trucking Company, 107 So.2d 397, 401 (1 
D.C.A. Fla., 1958). The court ill State ex rel. Gt'eenberg v. Florida State Board of 
Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla .. 1974), made it clear that "rilf there is a 
reasonable doubt as to the lawful existence of a particular power which is being 
exercised, the further exercise of the power should be arrested." The general subject of 
the dependence of administrative officers and boards on statutory authority is also 
discussed in the following cases: Williams v. Florida Real Estate Commission, 232 So.2d 
239, 240 (4 D,C.A. Fla., 1970)j City of Cape Coral v. GAC Utilities, Inc., of Florida, 281 
So.2d 493, 495 (Fla. 1973}j and Division of Family Services \'. State, 319 So.2d 72, 75 (1 
D.C.A. Fla., 1975). Also sec AGO's 075-161, wl).e1'ein the particular administrative officer 
to whom the above rules were applied was a shel';~; 071-28, and 075·299, 

It is my opinion, therefore, that public funds may not be expended for the purpose of 
defraying the cost of placing the name of a p'J.blic officer on an official motOl' vehicle 
which is used in the conduct of official vusiness unless there is exp'.'ess statutory 
authority therefor (and I know of 110 such authority} or there exists authority necessarily 
implied from an express grant of authority in order to carry out some duty or function 
expressly imposed or provided by statute. An implied power cannot exist in the absence 
of some express grant of authority 01' the express imposition of a duty. As stated in AGO 
071-28, to perform any function for the state (01' a county) 01' to expend ('uy money 
belonging to the state (01' n county), the officet' seeking to perform such function or to 
incur such obligation against public funds must find and point to a constitutional 01' 
statutory provision so authorizing him to do. And as was stated in AGO 075·299 (quoting 
in part from AGO 06812), 
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[iJf the authorization must be necessarily implied. the person issuing the 
voucher for payment "is obligated to rast such vouchers in such language as 
will indicate to the postauditor or the publiC' the legality of such 
payments." ... Thus. if the authority is implied rather than express. the 
official m~lst not only point to the statute expressly authorizing or requiring the 
performance of a particular duty or function but also point out why the 
expenditure in question is necessary in order to carry out the express duty or 
function. 

076-192-September 22,1976 

MUNICIP ALITIES 

STATUTE OF LIMITATIONS INAPPLICABLE TO PROSECUTION 
FOR VIOLATION OF MUNICIPAL ORDINANCE 

To: Ro/jert B. Rerd. City Attorney. Bvynto/l Bcal'h 

Prepared by: Gerald L. Knight, Assistallt Attorncv General. and Patricia R. Gleason. 
Legal Research A.~sistallt . 

QUESTION: 

Is s. 'ii'75.15(2)(d), F. S., applicable to violations of municipal ordinances 
and, if not, what is the statute of limitations for prosecutions of violations 
of municipal ol'dinances when no limitation period is provided by law, 
municipal charter, or ordimmce? 

SUMMARY: 

Section 775.15(2)(dl, F. S., which establishes a time limitation on 
prosecutions of misdemeanors of the second degree and noncriminal 
violations, is not applicable to prosecutions for violations of municipal 
penal ordinances, since convictions for violations of such ordinances are 
expressly excluded from the statutory definitions of the terms 
"misdemeanor" and "noncriminal violation" contained in s. 775.08(2) and 
(3), F. S. In the abse!"'" of any statutory, charter, or ordinance time 
limitation on the prose ... • ions of violators of municipal penal ordinances, 
no lapse of tillle after the commission of an act declared by a municipal 
ordinance to be unlawful will bar a prosecution f01' the violation of that 
ordinance. 

Your letter concerns the prosecution by the City of Boynton Deach of a violator of that 
rity's building code. the alleged violations having occurred on or about February 11, 1975. 
You itlquire us to whether s. 775.15(2)(d), F. S .• operates to bar such prosecution. 

Section 775.15(2)(dl. F. S., provides as follows: 

A prosecution for a misdemeanor of the second degree or a [noncriminal] 
violation must be commenced within 1 year after it is committed. 

However, s. 775.08(2) and (3), F. So, provides in pertinent purt, n~spectively, that when 
used in the laws of the state. the terms "misdemeanor" and "noncriminal violation" shall 
not mean a conviction for violation of any municipal ordinance. Accordingly, it would 
appeal' that the statute of limitations provided by s. 775.15(2Hdl. F. S .• for I?rosecutions 
of misdemeanors of the second degree and noncriminal violations is not apphcable to the 
prosecutior. of a violator of a building code ordinance of the City of Boynton Beach. See. 
generally. ,:\Iarysvill<.' v. Cities Service Oil Co .• 3 P.2d 1060 (Ran. 1931),' stating that a 
statutory limitation on actions for violation" of statutes is not applicable to violations of 
ordinances. Moreover. my research does not dbclose any other statutory provi::lion which 
creates a time of limitation on prosecutions of violators of municipal penal ordinances, 
and no pertinent provision in eithe" the Boynton Beach charter or code of ordinances has 
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been bruught to my attention. III this latter regard. it is generally held that. if no 
applicable statutory limitation exists. a municipality may adopt a municipal ordinance 
fixing u time limitation on prosecutions for violations of its ordinances. See 62 C.J.S, 
MUnicipal COl'porations ss. 324, 375; Starling v. Dublin. 86 S.E. 742 (Ga. Apt). 1915); ann 
Birmingham v. Brown, 70 So. 718 (Ala. 1915). . 

In the absence of any time limitation provided by statute. municipal charter, 01' 
ordinunce on the prosecutions of violators of municipal penal ordillances, the common
law rule is that no lapse of time after the commission of the unlawful act will serve to 
bar prosecution by the municipalitv for such violation. See 62 C.J.S. lvlu I! icipa 1 
Corporatiolls s. 324; Battle v. Marietta, H S.E. 994 (Ga. Sup. 1903); cf. State v. McCloud, 
67 3o.2d 2.42 (Fla. 1953), and State v. Hickmnn, 189 So.2d 254 (2 D.C.A. Fla .• 1966), stating 
thnt thel'e is no limitation of time at commoniaw within which a criminal prosecution is 
permitted. It is my opinion, therefore. that, until an applicable time of limitation is 
esta:'lljshed by statute, charter provision. or ordinance, no lapse of time after the 
comn:ission of an act declared by an ordinance of the City of Boynton Beach to be 
unlawful will bar a prosecution fOl' the violation of that ordinance. 

076-193-September 22, 1976 

SUNSHINE LAW 

APPLICABILITY TO CENTRAL FLORIDA CO~IMISSION 
ON THE STATUS OF WOMEN 

To: Gerald S. Liuilll{Sion, Attortley for Central Florida Commissioll 011 the Status of 
Women, IVinter ParI< 

Prepared by: Slwrvl/ L. Smith. Assistant Attorney General, and Patricia R. Gleason. 
Legal Research Assistant 

QUESTIONS: 

1. Is the Central Florida Commission on the Status of Women subject 
to the Government in the Sunshine Law, s. 286.011, F. S.? 

2. If the commissio"ll must comply with the Government in the 
Sunshine Law, is that law also applicable to c(I·mmittee and subcommittee 
meetings of said body? 

SUMMARY: 

The Sunshine Law is applicable to all meetings, including committee 
and subcommittee meetings, of the Central Florida Commission on the 
Status of Women, an organization created by an interlocal agreement 
executed by Orange, Seminole, Brevard, and Osceola Counties with its 
members appointed by the several boards of county commissioners 
signatory to the interlocal agreement. 

AS TO QUESTION 1: 

YOlil' question is answered in the affirmative. 
According to your let tel'. Orange, Seminole, Brevard, and Osceola Counties have 

executed an interlocal agl'eement-see s. 163.01. F. S.-which creates a regional 
organization called the Central Florida CommissiOll on the Status of Women. Members 
of the commission are appointed by the boards of county commissioners of the respective 
counties. The commission is empowered to serve in an advisory Hnd liaison capacity to 
the several boards of county commissioners and the county administration of the several 
counties. as well "s othflr public or private agencies, groups, and persons. with respect to 
all matters pertaining to the status or needs of women in the central Florida area. The 
express purpose of the commission is to serve as a medium for responsible persons to 
understand and deal with problems affecting the status of women and to maKe findings 
and recommendations to the several board,> of county commissioners regarding such 
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mnttl'rs. For the pUl'poses of this opinion, I urn assuming the validity of the interlocal 
ngt'l~ement which creutes the Central Florida Commission on the Stntus of Women. 

Florida's Govel'llment in the Sunshine Law (s. 286.011(1), F. S.) states in pertinent part: 

All meetings of any board or commission of ... any agency or authority of 
allY county , .. at which official act::; are to bp taken nre declared to be public 
ml;etings open to the public at all times, !lnd no resolution, rule, regulation, 01' 
formal actIOn shall be considered binding except as taken 01' made at lluch 
meeting. 

In Town of Palm Beach v. Gradison, 296 So.2d ,173 (Fla. 1974), tlw Florida Supreme 
Court held that the SunshirJe Law was applicable to an ud hoc advisory committee whose 
powers were iimited to making l'l)commendations to the governing body of the 
muniriralitv which established it and which posses~ed no authority to bind the governing 
authority it; HlW way whatsoever. The l'ourt concluded that s. 286.011, F. S., should be 
"COllstl'lI(~d to fl:ustltlte all evas:ve devices." This can be accomplished, according to the 
court, only 

... by embracing' the collective inquiry and discussion Htages within the terms 
of the' statute, us long as such inquiry und discussion is conducted by any 
committee or other authoritv appointed und established by a governmental 
agency, and relates to till\' niatter on which foreseeable formal action will be 
taken. [Town of Palm Bea'ch v. Gl'adison, supm, at 477.) 

The Commission on the Statu;; of Women serves in an advi;;ory and liaison capacity 
and makes recommendations to the severul count v commissions that created it and 
appointed the members thereof and to other public 'agencil'S, It seems clear that under 
the authority of Town of Palm Beach. supra, th,' Hegional Commissioll on the Status of 
Women is subject to the provil':ons of the SUllshine Law which require thnt its meetings 
be open to the pUblic, that .easonable advance notice thereof De given. and that its 
minutes be recorded and made availabll' for public inspection. 

AS TO QUESTION 2: 

You!' second question is also answered in the affirmative. 
Since the adoption of the present Sunshine Law, the courts have stated, almost without 

exception, that a;] phases of the decision·making process must be conducted in the 
sunshine. City of Miami Buuch v. Berns, 245 So.2d 38 (Fla. 1971l; Board of Public 
Instruction of Browurd County v. Doran, 224 So.2d G94 (F]a. 1969); Times Publishing Co. 
v. Williams. 222 So.2d 470 (2 D.C.A. Fla., 196m. In addition, as quoted hereinabove from 
Town of Palm Beach, supra, lIw collective inquiry and discussion ;,f,lges have been 
brought within the term:> of t11(' statute. Aecordingly, the lnw is applicable to any 
gathel'iug of a public body, or any two 01' mol'l' members thereof. where the members 
deal with, or whieh relates to, ::mme matter, inquil'Y, or discussion on which foreseeable 
action will be taken by said body. BOHrd of Public Instruction of BroWlml County v. 
DOI'un, SUp/'Cl, at 968; City of Miami Beach v. Berns. supra, at 40. See AGO's 074·62 and 
074·94. 

Since advisory bodies appointed and establhlhed by governmental ag,mcies are within 
the Sunshil1t~ LaW-lice Town of Palm Beach, supra-it is clear that s. 28G.01l, F. S., 
embraces all of the deliberative processe::1 of the Central Florida Cummission on the 
Status of Women. This would include committee meetings, subcommittee meetings, or 
uny meeting of two or more members of the commission held for the purpose of 
discussion, research, fact finding, or inquiry on any matter which could foreseeab1y result 
in r{'~ommendations to the sevel'aJ oonrds of county commissioners m other public 
ng(mcJes. 
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076·194-September 22, Hl76 

SUNSHINE AND PUBLIC HECOHDS LA WB 

"!'\OT APPLICABLE '1'0 OHLAXDO,OHAXGE Cot'XTY 
IXTJl'STRIAL BC)AIW, IXC. 

To: Stez'('ll R, lkt'hte!. ()r(ll/~t' ('Ollllly ,[ttOl'l/t'y, ()rlallc/o 

PrC'[1wwl by: Sharl'l/ I.. SlIlilh, ,,[ssislallt ,It/orlle,\' (;t'II('/'(II. and l'atricill R. Ulc(/s(J//, 
l.egClI ReSt'Cll'c'/z Assistant 

QUI~STIONS: 

1. Is tlH~ board of directors of the Orlando-Orange County Industrial 
Bom'd, In('" subje('t to the Government in the Sunshine taw? 

2. Is tht' Orlando-Orange County Industrial Board, lnc., requit'cd to 
make its l'e('Ol'ds available rOl' public inspection? 

SUMMARY: 

Thl> Orlando·Orang!.' County Industrial Board, In('., a nonprofit, 
nongovernmental organization, is not subject to the Gov!.'rnment Ul the 
Sunshine Law even if it l'ecl>ivl~S contributions from goverl1l11l'ntal 
agencies because it is not n board or commission of an;\' agency or 
authotity of any local govermnent, nor is it ~ll agenc~' of any local 
government or connected therewith, nor does It serve III an ad\'isol'Y 
capacity to any such govel'nmentul body or agency. The ex officio 
membership of a single county commissioner and a city councilmml on 
the Board of Directors of the Orlando-Orange County Industrial Boal'd 
and their partiC'ipation in the uongovel'llmental functions of the board do 
not require that the board of dir('C'tors' meetings of such cOl'(loration be 
open to the public 01' conductl'Cl in accol'danC'(' with the reqUIrements of 
s. 286.Q11, F. S. 

The Orlando·Orange Count~' Industrial Board, Inc" a 
nongovernmental agency operating independently of, and 110t connected 
with, any local governmental body or agency and not acting on behalf of 
any local governmental agency is not Ull agency within the meaning of s. 
119.011(2), F. S., and, therefor(', its records m'e not public records required 
to be open for publi(' inspection undll' s. 119,07, F. S. Contributions to the 
board toward its 9pel'ating expenses by governmental agencies do not 
constitute the expenditul'(, of public funds in payment of dues 01' 
mel'l1bcl'ship contributions so as to subject its business and financial 
records to the provisions of the Public He('ords Law. 

AS TO q'CESTIOX 1: 

YOUI' fil':>t question is answered in thl' Jwgath·e. 
According to your letter. the Orlando-Orange County Industrial BOill'd, Inc .. it; a 

nonprofit COl'pol'lttion chartered by tlw State of Florida in accordance with the provisions 
of ell. 617, F. S, The purpos(> of the COl'poI'ation is to ttuthe!' lind promoH' the ),lcnet'ut 
busincss and industrial interl'st of OrangI.' COllnt\" 

The business of the corpomtion is conducteo bi 1\ board of dir(!ctol'll composed of :seven 
citizens of Orunge County. TIlt' members of the board are appointed ill the following 
manner: The Orlando City Council appoints one member; the Orange County Board of 
County CommissiOllCrs appoints thrt'c membprs; and the Central Flol'ida Development 
Comnlittee. another nonprofit corporation, appoints three members. ~one of tlw 
members ure electe.d public. officillls, Howevel', the Orlando City Council and the Orang-e 
County Board of County Commissioltl'l'S each llppoints one of their members to be ex 
officio members of the board of directors. and these members are active participal1b; in 
board functions. The operating budget of thl! Ol'lando·Or!lnge County Industrh!l Board. 
Inc .. is funded by contribution:> from thl' Orlando City Council and Orange County Board 
of County Commissioners, Additional background information supplied to th1S offic(\ 
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indicates that the board does not serve in an advisory capacity to either the city council 
or the county commission, nOr does it make recommendations to either body. In essence, 
therefore, the board functions independentlY of any governmental agency, although ;t 
receives contributions from governmental agencies and its ex officio members are 
appointed by the city council and county commission from their respective memberships. 
For the purposes of tbis opinion, I assume the validity of the contributions made to the 
corporation out of public moneys. 

Florida's Government in the Sunshine Law (s. 286.011, F. S.) provides, in pertinent 
part, that: 

(1) All meetings of any board or commission . . . of any agency 01' authority 
of any county, municipal corporation 01' any political subdivision ... at which 
ol1icial acts are to be taken are declared to be public meetings open to the public 
at all times .... 

The test as to whethE'r or not a particular board 01' commission falls within the 
parameters of s. 286.011, F. S., has been judicially determined to be whether or not said 
board 01' commission is subject to the dominion and control of the Legislatme. Times 
Publishing Company v. Williams, 222 So.2d 470 (2 D.C.A. Fla., 1969); City of Miami Beach 
v. Berns, 245 So.2d 38 (Fla. 1971). The Orlando-0. llnge County Industrial Board, Inc., is 
not a "board or commission ... of any agency or authority of" the city and county 
involved, nor is it a state or local governmental agency, nor is it connected with city 01' 
county goverlUnent, nor does it serve in an advisory capacity to either the city council 
0)' county commission. Cf. Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), 
wherein the Florida Supreme Court held that a citizens' planning committee appointed 
and established by a municipal governing body to act in an advisory capacity to the town 
council was required to meet in the sunshine; and AGO 076-193 concluding that the 
meetings, inclUding committee and subcommittee meetings, of a Regional Commission on 
the Status of Women established as an advisory body by several boards of county 
commissioners was subject to the Sunshine Law. Moreover, in AGO 074-22 it was stated 
that the fact that a private nonprofit organization which was not a state or local 
governmental agency or subject to the control of the Legislature received public funds 
did not subject such organization to the Sunshine Law. 

A county commissioner's and a city councilman's ex officio membership on, and 
participation in the nongovernmental activities of, the board do not in and of themselves 
require that board meetings of the nonprofit corporation be conducted in accordance with 
s. 286.011, F. S. The Sunshine Law applies to meetings of two 01' more members of a 
public board 01' commission or ad hoc boards 01' committees established by governmental 
agencies where those members deal with some matter on which foreseeable official action 
will be taken. City of Miami Beach v. Berns, supra; Board of Public Instruction of 
Broward County v. Doran, 224 So.2d 693 (Fla. 1969); also see AGO 074-22. 

AS TO QUESTION 2: 

YOUI' $econd question is answered in the negative. 
Floridu's Publk Records Law, Ch. 119, F. S., requires all public records made 01' 

received pursuant to law or ordinancE' 01' in connection with the transaction of official 
business by any agency to be open for public inspection by any person, Sections 119.011(1) 
and 119.07(1), F. S. 

The applicability of Ch. 119, F. S., to a particular organization depends, therefore, on 
whether 01' not said organization is an agency as defined in s. 119.011(2). State ex rei. 
Tindell \'. Sharp, 300 So.<ld 750 (1 D.C.A. Fla., 1974). "Agency" is defined to mean: 

... any state, county, district, authority, 01' municipal officer, department, 
division, board, bureau, commission, or other separate unit of government 
created 01' established by law and any other public 01' private agency, person, 
partnership, corporation, 01' business entity acting on behllf of any public 
agency. [Section 119.011(2), F. S.] 

Since, according to the information received by this office, the Orlando-I'rallge County 
Indllstrial Board, Inc., is a nongovernmental agency and operates independently of, and 
is unconnected with, the county commission and the city council and is not acting on 
behalf of either public body in any capacity, it does not appeal' to be an "agency" as the 
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term is defined in s. 119.011(2), F. S. Hence, it~ records are not public records and cannot 
be required to be made available for public inspection. See State ex reI. Tindell v. Sharp, 
supra. 

In determining that the Orlando-Orange County Industrial Board, Inc., is not subject 
to the provisions of the Public Records Law, I am not unaware of s. 119.012, F. S., which 
provides that dues or membership contributions may not be paid to nonpublic 
associations 01' organizations from public funds unless all of the financial, business, and 
membership records of such association or organization pertaining to the public agency 
paying such dues on contributions are open to public inspection under s. 119.07, F. s. C(. 
AGO 074·351. Section1l9.012, however, is not applicable to the instant situation because, 
although the board receives contributions toward its operating expenses from 
governmental agencies, 110 public funds are expended by such agencies in payment of 
dues or membership contributions, 

076-195-September 23, ]976 

SECURITY OF COMMUNICATIONS 

POLICE DEPARTMENT REGULATION ALLOWING MONITORING OF 
TELEPHONE CALLS-WHEN PERMISSIBLE

AD:vIISSIBILITY OF EVIDENCE 

To: James HZ YOI'll, Chief of Police. Orlando 

Prr!pal'ed by: Staff 

QUESTIONS: 

1. Is the regulation stated in the statement of facts sufficient to remove 
a person's expectation that his telephone conversation is not subject to 
interception? 

2. Are the department-owned telephones used pursuant to the 
regulation subject to ell. 934, F. S.? 

3. Would a regulation which specifically states that a member or 
employee using a department telephone consents to the monitoring 
and/or taping of his conversation suffice as consent under s. 934.01(4), 
F. S.? 

4. Would conversations obtained by monitoring department 
telephones be admissible in cout't for the prosecution of crimes not set 
out in s. 934.07, F. S.? 

5. Would the aforementioned conversations be admissible in 
departmental internal discipline proceedings? 

SUMMARY: 

While the regulation promulgated by the department removes 
reasonable expectations of privacy regarding monitoring of calls on 
department telephone lines as to employees or other persons with 
knowledge of the regulation, it does not remove the privacy expectations 
of pel'sons calling into the department 011 telephone Hnes not used as "hot 
lines," publicized numbers to contact police regarding crimes, etc., since 
those persons have no knowledge of the regulation. Conversations 
obtained by lawfully monitoring department telephones would be 
admissible as evidence in court for the prosecution of crimes not set forth 
in s. 934.07, F. S. If a conversation or communication is lawfully obtained, 
it should be admissible in departmental internal discipline proceedings. 

STATEMENT OF FACTS: 

As stated in your letter, the regulation is as follows: 
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076·195 ANNUAL REPORT OF THE ATTORNEY GENERAL 

Department Telephones 

Members and employees are hereby placed on notice that all department 
telephones are subject to being equipped with recording and/or listening 
deVlces upon the authorization of the chief. Department telephones are 
primarily mtended for use in conducting department business and any member 
or employee using such telephones does so with the knowledge and 
understanding of the existence of this department policy. 

Your letter advises that all members and employees are issued a copy of this regulation 
and required to sign a statement that they have read and understand it. 

AS TO QUESTIONS 1, 2, AND 3: 

Question 1 is answered in the negative. Questions 2 and 3 are answered in the 
affirmative subject to the qualifications expressed herein. 

Section 934.02(2), F. S., provides: 

"Oral communication" means any oral communication uttered by a person 
exhibiting an expectation that such communication is not subject to interception 
under circumstances justifying such expectation and does not mean any public 
oral communication uttered at a public meeting. (Emphasis supplied.) 

The exceptions found in Ch. 934, F. S., which authorize the interception of wire or oral 
communications of rersons are statutory exceptions to the constitutional right to privacy 
found in the federa and state constitutions. As such, they must be strictly construed and 
narrowly limited in application to the uses delineated by the Florida Legislature. In re 
Grand Jury Investigation, ·287 So.2d 43 (Fla. 1973). 

The threshold question which must be decided is whether, in the context of your 
inquiry, an individual who utilizes telephones within a public building has a reasonable 
expectation of privacy as to the use of such telephones to transmit oral communications. 
If the circumstances justify such expectations, then the communication may be 
intercepted only as provided by Ch. 934, F. S. 

Since the regulation of the police department of the City of Orlando has been 
promulgated and is presently in effect, no opinion is expressed as to the power or 
authority of the department to adopt reasonable regulations as to the use of telephones 
by employees and procedures whereby such regulations are enforced. This inquiry 
acknowledges that the regulation is presently in force and effect and, accordingly, 
analyzes this regulation solely in light of the proscriptions found in Ch. 934, F. S. 

It cannot be seriously disputed that any employee or other person who has knowledge 
of the rule could have a reasonable expectation of privacy as to his or her conversations, 
since notice has been given that all calls are subject to monitoring pursuant to the 
regulation. The regulation could be placed in a conspicuous place on or near each 
tefephone so that any person who utilized the telephones of the department would have 
knowledge of the potential for monitorin~ which exists as to those telephones. However, 
a different problem exists as to those individuals without knowledge of, or access to, the 
regulation who telephone into the department. The question then is: If an individual has 
no knowledge of the regulation permitting blanket monitoring, does he possess a 
reasonable expectation of privacy as to his conversations into the department? While no 
Florida case has decided this question, a number of general principles have been 
formulated which can provide some guidance. 

WhE.lther a person possesses a reasonable expeotation of privacy will of necessity vary 
according to the particular situation. Since the Fourth Amendment protects people and 
not places, the fact that the conversation takes place over a publicly maintained 
telephone is not solely determinative of the issue. What may constitute a reasonable 
expectation in one context will not necessarily apply in another. For example, any 
expectation of privacy which existed as to conversations transmitted on a "hot line" in a 
police department would be substantially less than conversations occurring over another 
department telel?hone without a widely published number and found in an individual's 
office. As to a WIdely distributed police telephone number, most individuals of ordinary 
intelligence would presume that a recording was being madE.- of each c!ill coming into the 
department because of the type of calls being made to such number. Indeed, s. 934.03, 
F. S., permits "one·sided" consent when the purpose of the interception is to obtain 
evidence of a criminal act. On the other hand,-;t can be strongly argued that the majority 
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of individuals in our society would not expect that their telephone communications with 
a police officer or other public official received on that official's own department telephone 
would be monitored. In the final allalysis, however, what is or is not reasonable as to calis 
placed to the department 01' any public agency from private citizens which are 110t placed 
to a direct, publicized number circulated for purposes of reporting crimes, requesting 
nssistance, or the like is dependent upon the conditions present in each pnl'ticulal' case. 
Accordingly, any blanlwl monitoring of telephones other than on a number normally 
utilized for reporting 01' receiving information concerning actual 01' potentinl criminal 
activity should not be attempted. 

As an alternative, it is suggested that if the department wishes to monitor all calls 
coming in or going out from the. department regardless of the subject matter involved, a 
system be utilized whereby, I'rior to the conversation, the party on the line who does not 
have knowledge of the momtoring be informed of this fact so that if the conversation 
begins, consent to monitoring, either express or implied, has been given by each party, 
thus complying with s. 934.03, F. S. 

A~ TO (tl"ESTIOXI: 

This question is answered in the affirmative. The legislative intent to limit court
authorized wiretaps to specified major crimes is set for~h quite clearly in s. 934.07, F. S, 
However, interceptions made with the prior consent of one of the parties to the 
conversation is permitted if the intercept is done by 01' under the control of a law 
enforcement officer and for the purpose of obtaining evidence of a criminal act. See s. 
934.03(2)(c), F. S. Although the Legislature saw fit to put limits 011 court-authorized 
intercepts, I find nothing in Ch. 934, F. S .. that would evidence an intetlt to limit the 
acquisition of evidence by intercept with the consent of one of the parties to the specified 
crimes set forth in s. 934.07. See Griffith v. State. 111 So.2d 282 (1 D.C.A. Fla., 1959); 
Barber v. State, 172 So.2d 857 (1 D.C.A. Fla., 1965); Rathbun v. United States, 355 U.S. 
107 (1957); and United States v. White, '101 U.S. 745 !l971). In the case of Tollett v. State, 
272 So.2d 490 (Flu. 1973), the court, in speaking to this issue, remarked as follows: 

We take note of Chapter 934, F. S., enacted as Chapter 69-17 at the 1969 
legislative session and particularly Section 934.01(4) thereof, which reads in 
part: 

"(4) To safeguard the prit'GI:Y of innocent persons, the interception of wire 
01' oral communications when nOlle of the parties to the c()mmllllication has 
cOrlsented to the interception should be allowed only when authorized by u court 
of competent jurisdiction .... " (Emphasis by the court.) 

It is our view that thif' language should not bl~ intet'preted to obviate the 
necessity of a police officer securing a warrant unless one of the parties has 
IIi von consent which must be shown through propel' testimony-not hearsay. 
"Consents" from police informers with no substantial 01' requisite interest in the 
residence 01' papers or pel'soMI effects of u suspect are not legally stlfficiel1t to 
relieve police officers of the necessity of securing search WUl'l'ants to search tho 
dwelling, person or papers and effects of the suspect; neither should their 
"consents" except under the safejn1ards of authentication as hereinafter noted 
be sufficient to obviate the necessity of securing a warrant f01' intercepting wire 
01' oral communication. [Id. at 494.1 

To reiterate, I know of no rule of law 01' procedurE;' that would exclude from evidence 
conversations obtained by monitoring department-owned telephones. Court·ordered 
interceptions of wire or oral communications are restl'icted to those crimes set forth in 
s. 934.07, F. S. But there is nothing in the provisions of eh. 934, F. S., which even 
purports to exclude from .eviden('e conversations or communications relating to any 
crime acquircd by lawful interception other than pursuunt to the provisions of Ch. 934. 

AS TO QUESTION 5: 

It is difficult to give u definitive nnswer to this question because I am not familial' with 
the regulations, irahy, governing departmental intel'il(\l discipline proceedings. Howevc", 
it seems to me that if the conversation is lawfully acquired ulld admissible us evidence 
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07!1·l!l6 

in a COUl't of law, thl'll it should be admissible in any d()partmental int('rnal discipline 
Pl'o('cl'ding. 

Q76-196-September 23, 1976 

SPECIAL DISTRICTS 

WIlE;:"; e~IFORM FISCAL YEAR :\lUST BE ADOPTED 

To: Norman f), Tripp. Attol'1lry (or Bro!mrd COllllty Fir!' Control Commission, Fort 
[.cllIdc·rdale 

Prepared b-,~' U!'rald I,. Knight. Assista11t Attol"/l(:v U!'I1t>ral 

QUESTION: 

Is the Broward County Fire Control Commissioll, as the governing 
body of the Bl'oward County Fire Control District cr£!ated by eh, 69-911, 
Laws of Florida, as subsequently amended, required to adopt the fiscal 
year prescribed by s, 218.33(1), F. S., of the Uniform Local Government 
Financial Management and Reporting Act? 

SUMMARY: 

The Broward County Fire Control Commission, as the governing body 
of the Browal'd County Fir!;' Control District created by Ch. 69-911, Laws 
of Florida, as subsequently amended, is required to adopt for that district 
the fiSNll yt!ar beginning October 1 of each year and ending September 
30 pursuant to s. 218.33(1), F. S., of the Uniform Local Government 
Financial Management and Heporting Act, part III, Ch. 218, F. S. 

Your qU('Htion is tll1tiwl'l'ed in the aflil'matiVl'. 
~(1dicm 21H.33( 1), F. S .. of the Fniform Loral GOVPl'nment Financial Management and 

Hl'{lo!'ting Mt, {HI!'t III, eh. 218, F. S., provides a~ follows: "Every unit of local 
govl'l'l1l1wnt shal bl'gin its fiscal yt'a!' on October 1 of mwh year and end it on September 
:m." SCC' cz/so s. 21H.aaiaJ. 'Tnit of local government" is defined in s. 218,31(1) as "u 
countv, mUllil'ipality. or special district." "Special dh;trict" is definl~d as "a local unit of 
ti[ll'l'hil g'oVel'lll1Wlli ... created ptm;uant to general 01' f'!pecial law for the pm'potie of 
performing pn's!'l'ilwd specialized l'unt'tiClI15. including u!'ban sel'vh:e functions. within 
Iimitl·a bounclal'i('s." Sl'ction 218.:3Wi). "Special district" is subdivided into "dependent 
~Jll'dal dh-;trkl," whit-h it< "" spt'cinl distrit't whost' governing ht'ud is the local govel'l1ing 
aUlhl1rit~·, l'X offil'iCl, or othel'wi~e, or who~(' budget if'! m;tablislwd by the local government 
iluthurity," 8. 21i1.a1(6); and "indt'pendent special district," which is "(1 special district 
wlwst' gOVPl'\ling head is all indppendent hody, either appointed or elected. and whose 
IHttl/.(C't is !'~t:lblislll'd indepel1dpntly of tilt' local governing authOl'ity, even though tlwre 
may bt' appropriatioll of fundR gt'lwrally available to a loral governing authority 
involwd." t'l!l'tiol1 218.:n<7l, "Lol'al governing authoritv" is defin(~d as "the governing 
hody of a unit of local general p\ll'pOs(~ government" (1l('1'e, the Board of Countv 
('(}nllnis~i()lll!l'~ of Browarcl County). s. 218.:31(3). • 

,\pplying tIll' ron'going statutory definitions to tll(> instant 1l1quirv, the Bl'OWllrd 
l'oUllty Fin' rontl'(ll Commission thereinafter rl'fel'l'ed to as the "commh;sion") was 
('I'l'atl'li \1>\ til{' gO\'l'l'llin" budy of the Browtll'd Count\' Fire Control District by spechll 
law. Cll. \l9·ll11, Law~ of 'Florida, as amended by Chs. 7"1·560 and 73·423. Laws of Florida. 
l\)t' tlt(' pm'po:-<l' [lr pel'fm'ming a prescribed, spt'cialized function, i.e.. providing and 
t'ool'dinating lire Pl'otl'ction in certain unincorporated areas and subdistricts of Broward 
County and htllll'l'vising tIll' allotnwnt and disoul':-<ement of thl! public funds provided for 
in tht· Htatutl' to cm'ry out tlw PUl'POS()S tlwJ'eof within til(' desih'nated subdistricts and to 
cll·ti·ay it~ l'xpl'ns(>~ elf operation. Thm;. I am of the opinion that the Broward County Fire 
Control District i" a ,slwrial district within the purview and for the purposes of the 
Cllifol'lU L(wal G(l\'l~l'!)ml'nt Financial Management and Reporting Act, part III, Ch, 218, 
P. S. 
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ANNUAL RF;PORT OF THE l\TTORNI!:Y .GEm:RAL 076·197 

Moreover, the commisflion is an indeplmdcnt body which operntes its financial affairs 
independently of the "Ioral governing authority," as defined in s. 218.31(3), F. S., the 
Board of County Commissioners of BrOWlll'd County. See s. 9, Ch. 69·911, Laws of Florida, 
providing that the cOMmission shall have supervision over the allotment and 
(:iisbul'sement of public funds provided under the act and is empowered to determine 
special nssessments on property in the district to provide funds to carry out the purpose 
of the act; s. 14, id .• providing that the special assessment. upon approval of the 
electorate, shall be levied bv the Bl'oward Countv Tax Assessor by resolution of the 
commission and that the proceeds of the special assessments shall be paid monthly by 
the Bl'oWHl'd County Tax Collector to the commi!;sion; and s. 17, iei., providing that the 
commission shall operate within un annuul budget not to exceed 15 percent of the gt·oss 
unnua! tax receipts of all subdistricts and that the commission shall deposit the proceeds 
of the special asseSRments into the accounts of the subdistricts; see also ss. 18 and 22, id. 
Thus, I am of th(l furthel' opinion that the BrowHrd County Fire Control District is an 
independent special district within the purview and for the purposes of the Uniform 
Local Government Financial :'vlanagement Hud Reporting Act. part III, Cb. 218, F. S. C(. 
AGO's 074·367, 07,1·234, ()74·169, and 074·17; czls(I cf. AGO 073·343. 

As the governing body of an independent tlpecial district within the purview and fot' 
the purposes of part III, Ch. 218. F. S., the Uniform Local Government Financial 
Management and Reporting Act, the commis::;ion must comply with the t'equirements of 
part III, eh. 218. which are applicable to that type of "unit of loeal government." as 
defined in that act. Thus, the commission is required to adopt for the Browal'd County 
Fire Control District the fiscal year prescribed in s. 218.33(1). Hf!e als(l SR. 218.32. 218.33(2) 
and (4), and 218.34(1), (3), (4), and (5). 

076.197-September 23,1976 

MUNICIPALITIES 

CHARTER ?vIA Y PRESCRIBE LONGER NOTICE OF PROPOSED 
ORDINANCE THAN PROVIDED BY STATE LAW 

To: (Jeralei R. Coh'n. St. Petersburg Bf!ach City Altorne); St. Petersburg 

Prepared by: (Jerald L. Knight. Elssistant Att()/'1leY Uelleral 

QUESTION: 

Does that part of Ch. 76·155, Laws of Florida, amending s. 166.041(3){al, 
F. S., to require that a proposed ordinance "at least 7 days prior to 
adoption. be noticed onCe in a newspaper of general circulation in the 
municipality," affect in any way that part of the recently revised charte1' 
of the City of St. Petersburg Beach (effective July 30, 1976), which 
provides that a proposed ordinance "shall, at least 14 days prior to 
adoption, be noticed once in a newspaper of general circulation in that 
city"? 

SUMMARY: 

That part of eh. 76·155, Laws of Florida, which amends s. 166.041(3)(a), 
F. S., to reduce the notice l'equirement for a proposed ordinance fl'om "at 
least 14 days" to "at least 7 days prior to adoption," does not affect in limy 
way the requirement contained in the recently I'evised charte1' of the City 
of St. Petersburg Beach (effective July 30, 1976) that a proposed ordiuttnce 
be given the prescribed notice "at l~ast 14 days priOl' to adoption." 

Section hl6.041(3Hal, F. S., f01'merly provided in part that n proposed municipal 
ordinance "shall. at least 14 days prior co adoption, be noticed once in a newspaper of 
general cil'culatioll ill the mUllicipality." (EmphaSis supplied.) However, Ch. 76·155, Laws 
of Flol'ida, whkh took effect upon becoming' a law June 16, 1976, amended s. 166.041(3)(0) 
so as to, inter alia, reduce the notice requirement for a proposed ordinance from "at least 
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14" to "at least 7 days prior to adoption." (Emphasis supplied.) You inquire as to how 
this amendment affects the requil'ement in the recently revised charter of the City of St. 
Petersburg Beach, which became effective July 30, 1976, that notice of a proposed 
ordinance be given "at least 14 days prior to adoption." (Emphasis supplied.) 

As stated in AGO 074·371, s. 166.041, F. S., enacted by Ch. 73·129, Laws of Florida, the 
Municipal Home Rule Powers Act, establishes a uniform procedure for the adoption of 
municipal ordinances and resolutions which is applicable to, and cannot be lessened or 
reduced by, any municipality in the state. However, it was also stated that s. 166.041(6) 
authorizes a municipality, by future ordinance or charter amendment, to specify 
additional requirements for the adoption 01' enactment of ordinances or resolutions or 
prescribe procedures in greater detail than contained in s. 166.041. Thus, it was concluded 
in AGO 074·371 that tho city council of the City of Miramar was authorized by s. 
166.041(6) to adopt by ordinance or chartet amendment "additional, more stringent 
requirements than those established by s. 166.041." C(. AGO 075·173. 

Likewise, in the instant situation, I am of the opinion that when the revised charter of 
the City of St. Petersburg Beach became effective on July 30, 1976, that city was 
authorized by s. 166.041(6), F. S., to adopt a charter amendment establishing additional, 
more stringent requirements for the adoption of ordinances than those contained in s. 
I66.041(3)(ri), F. S., as amended by Ch. 76·155, Laws of Florida. And, since the minimum 
notice requirement for proposed ordinances in the revised charter of the City of St. 
Petersburg' Beach-I.! days-is more stringent than the minimum notice requirement 
contailled in s, 166.041(3)(a), as amended by Ch. 76·155-7 duys-I am of the opmion that 
the charter requirement is valid and of continuing effect. 

076·198-September 23, 1976 

TAX COLLECTORS 

BOND REQUIREMENTS-TERM OF BOND 

To: R. William Ruttl!l', .II' .. Palm Beach Coullty Attorney. West Palm Beach 

Prepared by: Caroline C. Mueller, Assistant Attorney General 

QUESTIONS: 

1. Can the tax collector give one bond which will satisfy both ss. 137.02 
and 193.116(2), F. S. (1976 Supp.), by increasing the amount of the 
Governor's bond to reflect the increased money on hand as a result of 
municipal collection and by adding the names of the municipalities 
which will also be protected by the bond? 

2. If one bond will suffice, what procedure should the county tax 
collector follow to obtain approval of the various municipalities and to 
determine the exact amount of the bond? 

3. If one bond will not suffice, then may the tax colledor give one 
bond under s. 137.02, F. S. (1976 Supp.), and one bond to cover all the 
municipalities in the county under s. 193.116(2), F. S. (1976 Supp.)? 

4. In any event, for what period of time should the bond be 
purchased? 

SUMMARY: 

Under s. 137.02, F. S., as amended, and s. 193.116(2), F. S., as amended, 
the county tax collector is now l'equired to give one bond conditioned to 
account for aJl taxes collected. The tax collector must post bond under s. 
137.02 specifically conditioned to account duly and faithfully for all taxes 
collected by the tax collector. The amount of such bond is to be fixed by 
the county commission, subject to the approval by the Department of 
Banking and Finance as to amount and surety. A separate bond for 
municipal taxes, subject to ai'proval by an affected municipality, is no 
longer required. The bond that is given should be purchased for, and the 
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term of the bond should coincide with, the term 01' the unexpired te1'l11 of 
office of the individual incumbent tax collector. In cases of ad inte.rim 
appointments until the office is filled at the next genElral election, the 
term of the bond should coincide witb such ad interim term of office. 

Your questions are answered by the discussion below. 

AS TO QUESTIONS 1, 2, AND 3: 

Chapter 76·140, Laws of Florida, effective June 15, 1976, uddl'esses the issues which 
you have presented. 

Section 1 of Ch. 76·140, supra, adds a new provision to s. 137.02, F. S., requiring the 
tax collector to give bond in a sum to be fixed by the county commission, suoject to the 
approval of the Department of Banking and Finance as to amount and surety. This new " 
provision states: "The bond shall be specifically conditioned to account duly and faith full v 
for all taxes collected by the tax collector." (Emphasis sltpplied.) In fixing the bond, the 
county commiss.ion is l'equil'ed to take into consideration the amount of money likely to 
be in the custody of the tax collector at anyone time. Section 137.02. 

Section 2 of Ch. 76·140, supra, deletes the forlner provision in s. 193.116(2), F. S., 
dealing with the requirement that the county tax collector post a sufficient surety bond 
approved by the mttl1icipnlity, conditioned to account duly and faithfully for the 
municipal taxes. The title of eh. 76·140, in pertinent part, reads: "removing the 
requirement for a separate bond for municipal taxes." When an amendatory act purports 
to set out the original section of a statute as amended, any matter which was in the 
original section, but is not in the amendatory section, is repealed by omission. See AGO 
071-395; 82 C.J.S. Statutes s. 294, p. 504. 

The tax collector need only give one bond conditioned to account for all taxes collected, 
and there is no requirement that approval be given by the municipalities. Your third 
question does 110t need to be addressed since it was contingent upon a negative answer 
to the first question. 

AS TO QUESTION 4: 

Your fourth question concerns the period of time for which the tax collector's bond 
should be purchased. Section 137.01, F. S., provides that: 

Each of the county officers of whom a bond is or shall be required by law, 
shall ... give bond . , . conditioned for the faithful performance of the duties 
of his office. 

The term of office of the county tax collector and the cycle thereof are established by 
the Florida Constitution and various statutes; vacancies in office are filled for unexpired 
terms by appointment 01' election as therein prescribed. See s. 1(£), Art. IV, and s. 5, Art. 
VI, State Const.; ss. 100.031, 100.041, and 114.04, F. S. I conclude, therefore, that the 
bond should be purchased for, and the term of the boud should coincide with, the term 
or unexpired term of office of the individual incumbent tax collector, i.e., fet the length 
of the term 01' unexpired tel'm to which he has been duly elected or appoittted. In caseS 
of ad interim appointments until the office is filled at the next general election, the term 
of such bond should coincide with such ad interim term. 

076-199-September 24,1976 

MUNICIP ALI1'IES 

VALIDITY OF ORDINANCE REQUIRING DEDICATION OF LAND 
FOR PUBLIC PARK PURPOSES PRIOR TO APPROVAL 

OF SUBDIVISION PLAT 

To: Joseph Nazzaro, City Attorney. North Miami Beach 

Prepared by: Gerald L. Knight. Assistant Attorney General 
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QUESTION: 

May the City of North Miami Beach adopt an ordinance l'equiring land 
developers undertaking projects within that city to dedicate to the public 
for park purposes a portion of the land being developed? 

SUMMARY: 

As a Dade County municipality, the City of North Miami Beach is 
authorized by s. 166.021, F. S., of the Munidpal Home Rule Powers Act to 
adopt an otherwise valid ordinance l'equil'ing land developers to dedicate 
to the public for pm'lt purposes a pOl·tion of the land they are developing 
within that city as a condition precedent to obtaining subdivision plat 
approval from the city, provided that such ordinance is not inconsistent 
with the charters of the City of North Miami Beach 01' Dade County and 
the subject upon which such ordinance operates has not been preempted 
to Dade County by the Dade County Chm·ter. Any question as to the 
constitutional validity of such an ordinance, if adopted, may only be 
answcrcd by the courts. 

Section 177.081, F. S., requires a plat of a subdivision filed for record tn contain a 
dedication bv the developer and provides that, unless otherwise stated "ull streets, 
alleys. easements. rights·of~way, and public areas" shown on a plat of a subdivision which 
bas been approved and recorded "shall be deemed to have been dedicated to the public 
for th(l uses and purposes thereon stated." See also s. 177.071, F. S., as amended oy Ch. 
76·110, Laws of Florida. However, neither this section nor any other provision of the 
Florida Statutes specifically t'equires the dedication of land fOl' park purposes as a 
condition precedent to plat approval. Such statutes have been enacted in other 
jurisdictions. See Associated Home Builders, Inc. v. Wnlnut Cl'cck, 4 Cal.3d 633, 94 
CaI.Rptl·. 630, 484 P,2d 606 (1971); Frank Ansuini, Inc. v. Cranston. 264 A.2d 910 (R.!. 
1970); Jenad, Inl'. v. Scursdale, 18 N.Y.2d 78. 271 N.Y.S.2d 955. 218 N.E.2d 673 (1966); 
Billings Properties. Inc. v. Yellowstone County. 144 Mont. 25. 394 P.2d 182 (1964); 
Coronado Development Co. v. McPherson, 189 Kan. 174, 368 P.2d 51 (1962); Pioneer Trust 
& Savings Bank v. Mt. Prospect. 22 IIl.2d 375, 176 ~.E.2d 799 <196ll, construing statutes 
of other states which require dedication of lund for ccrtain purposes; see, {.!ellerallv, 11 
McQUlJlin AfllniC'ipal COl'poratioll1l s. 33.23a, p. 671; Annot., ,13 A.L.R.2d 863 (1972);' and 
Note. M,.1Tldat()/:v DedimtjoT! of Land by Land Del'l.'!op('/'s. 26 U.Fla.L.Rev. 41 (1973). 
Thus, the deWrmination of your question itwolves an examination of general municipal 
powers. 

In Admiral Development Corp. v. City of :Vluitland. 267 So.2d 860 ('1 D.C.A. Fla., 1972), 
it wns hl'ld that the adoption of a city ordinance requiring that at least 5 percent of the 
gross area of lands to be subdividt'd within the city be dedicated for park and recreation 
purposes, 01' that, if the lund to be subdivided was too small for a park or recreation urea, 
a sum equal to 5 percent of the vulue of the gross urea be paid. was beyond the scope of 
tht! citv's uuthority under its charter. In so holding, the court quoted 23 Fla. JUl'. 
Municipal Corporatiolls s. 63, pp. 87·88, for the tt'aditionnl rule that a municipal 
corporntion possesses und can exercise only such powers as are grunted ill expl'ess words 
or necessarily implied in powers expressly conferred. The court also relied on lhe Florida 
Supreme Court's stntement in City of Miami Beach v. Fleetwood Hotel. Inc., 261 So.2d 
801 (FIn. 1972), which dealt with the validity of it municipal rent control ordinance, that 
the paramount law of a municipality is its charter and that a mUllicipality "in the 
absence of specific delegation of power, cannot engage in any undel'takings not directed 
immediatelv to the accomplishm(lI1t" of the purposes of locnl goverllment. Applying these 
rules to the factual situatioll confronting ltt the court in Admiral Del'eZopment Corp. 
opined as follows: 

Unquestionably, the' Cit\' has the authority to enact ordinances to enforce the 
provisions of its charter; but nowhere in die cited sections of the chartel' do we 
find nny provision expressly or impliedly authorizing the establishment of 
prerequisites to or conciitiOll precedents for the subdividing of lands within the 
city. That is lIot to say that such authorization 01' power cannot be conferred 
upon the City by appropriate legislative action; bllt merel\' that the presC'nt 
prol'isiollS ('ol1tain 110 such authorization. [267 So.2d at 862:863.J 
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The court also found the particulur ordinance under review to be overbroud. 
Subsequent to the decision in Admiral Det·elopment Corp., the Florida Legislature, in 

l'e(lrtion to the Flodda Supremo Court's decision in City of Miami Bench v.(i'leetwood 
Hotel, Inc., Sllpm, enacted eh. 73·129, Laws of Flol'!da, the Municipal Home Rule Powers 
Act (Ch. 166, F. S.), for the express purpose of securing to mUnicipalities the broad 
exercis{' of home rule powers granted by s. 2(b), Art. VIII, State Const, ACC01'dillg to s. 
166.021(1) of that act, 

... municipalities shall have the governmental. corporate, and pl'opl'ietal'Y 
powers to enable them to conduct municipal government, perform municipal 
fUnctions, und render municipal services, and may exel'Clse any power for 
municipal purpO'les, t'xcept when expressly prohibited by law. 

See also s. 166.021(2) defining "municipal purpoRe" to menn "am' nctivity or power which 
may be excrcised by the state 01' its politit'al subdivisions"; anCi s. 166.021(3). In City of 
Miami Beuch v. Fot·te Towers, Inc., 305 So.2d 764 (Fla. 1974), which agnin involved the 
vnliditv of a municipal l't'ht control ordinance, the Florida Supreme Court upheld the 
constittltionality of s. 166.021. In u specilll concurring opinion (which apparently 
expressed the vicw of the COl1l't with respect to the validity of s. 166.021), Justice Dekle, 
citmg cases from othol' jurisdictions and tl'eatise authority. {h'st concluded that the 
ndoption of a rent control ordinllnce in appropl'inte circumstances is a proper municipul 
purpose and then stated that the broad grant of municipal home rule powers contained 
JI1 s. 166.021 includes "the power to enact rent control ordinances in apPl'D.Pl'iate 
circumstances, thereby providing the missing authority 1'Qquil'ed by Flee/trood Hotel." 
305 So.2d at 766·767. Justice Dekle went 011 to discuss specifically the effect of s. 166.021 
on !1 municipality in Dade County, stating that n Dade County municipality may exercise 
the additional powers confcl'1'ed on municipalities by that. scction unless sllch exet'eise is 
inconsistent with the municipttlity's charter 01' the Dude County Charter or the subject 
UpOll which such exercise is to operate has been preempted to Dade County pursuunt to 
tile Dade County Charter, see s. 166.021!3}(d). 305 So.2d at 767·768. 

Likewise. with respect to the instant question, it would appeal' thut the adoption of un 
otherwise valid municipal ol'Clinance requiring land developers to dedicate a portion of 
theil'land for park purposes as a precondition to obtaining subdivision plat approval may 
be a propel' mUllicipal purpose. See Associated Home BuilderH, Inc. v. Walnut Creek, 4 
Cal.3d 633, 94 Cul.Rptr. 630, 484 P.2d 606 (1971); Jordan v. Menomonee Falls, 28 Wis.2d 
608, 137 N.W.2d 442 (1965), appeal dismissed, 385 D.S. 4; People ex 1'1.'1. Exchange 
National Bank of Chicago v. City of Lake Forest, 40 Ill.2d 281, 239 N.E.2d 819 (1968): and 
11 Mc(iuillin .vlul!icipal Corporati()I1.~ s. 33.23a, p. 671. Moreover, it would appear thnt s. 
166.021, F. S., us upheld bv the b'lol'ida SUpreme Court in City of Minmi Beach v. Fotte 
Towel'S, Inc., supra, hus provided municipalities the genl?ral authority to adopt otherwise 
valid mandatory dedication ordinances which was found lacking il1 Admiral Del'c/oplllent 
Corp. Cf, AGO 073·267. Thus, I am of the opinion that, us a Dade County municipality. 
the City of North Miami Beach may adopt an otherwise valid mandatory dedication 
ordinance, provided that such ordinance is not inconsistent with the charter of the City 
of North Miami Beach 01' the Dade COllnty Charter, and that the subject to which the 
ordinance pertains has not been preempted to Dade County by the Dade County Chattel'. 

As to whether the pal·ticular mandato\'y dedication ordinance which the City of North 
Miami Beach may adopt It'Ould be otherwise valid, such question may be answered only 
within the context of appropriate judicial proceedings when ne~essary to determine a 
justiciable controversy. See Wiggins v. City of JacksOllville, 311 So.2d 406 (1 D.C.A. Fla., 
1975}; ('f, Contractors and Builders Ass'n v. City of Dunedill, 329 So.2d 314 IFla. 1976), 
concerning the validity of a municipal ordinance authorizing impact fees for the pdvilege 
of connecting to the municipal water and sewer system. Issues which may arise in such 
u controversy include whether the ordinance in question constitutes a taking of pl'oparty 
without due process of law as prohibited by s. 9, Alt. I, and s. 6, Art. X, State 
Constitution, and Amendments 5 Md 14. Dnited States Constitution; see Jordan v. 
Menomonee Falls, supra; and Billings Properties, Inc. v. Yellowstone County, 14<1 Mont. 
25, 394 P.2d 182 (1964); whether such ordinance is overbroad 01' arbitrary; see Admiral 
Development Corp. v. City of Maitland, SUPI'''; llnd Frank Ansuini, Inc. v. Cranston, 264 
A,2d 910 (R.I. 1970); and whether such ordinance is reasonably related to the purposes 
for which it was adopted; see Carlal1n Shores, Inc. v. City of Gulf Breeze, 26 Pla.Supp. 94 
nst Jud. Cll·., 1966); and Aunt Hnck Ridge Estates, Inc. v. Planning Com. of DanbUry, 27 
Conn.Sup. 74, 230 A.2d 45 (1967). As the court stated in Admiral Developmellt Corp., 267 
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So.2d at n. 3, 1\ l'l'VitlW of till' deC'ision in A;;soriated Home Builtier8 v. Cit" of Walnut 
('t'll('k, supra. may be useful ill the t'ol1sideration of any proposed mandatory (ll~di('atiotl 
ol'dinnnre. I also draw your attention to thl' proposed (manling statute ::Jet out in the Note. 
Manda/OI:v Dedim/ioll (If [,and by Land [Jel·elopel's. 26 V.Fla.L.Rey. 41. 57 11973). 

076.200-September 24, 1976 

SPECIAL DISTIUCTS 

FJRg CO);TIWL DISTRICT MAY NOT BORROW MONEY TO Bt'ILD 
FIH.EHOeSg WITHOUT SPECIFIC ACTIIORITY 

Tv: RiC'lwrd ,John BrodC'lIr. Attumey /ell' (,'aptim Fire Conlml Dis/ric'/, Purt Myers 

Prepared l~}': Gerald L. Knight. As.~istant Attol'lley GenE'ral 

(~UESTlON: 

Does Lhe Captiva Fire Control District have the authority to borrow 
money to constnlct a firehouse building? 

SUMMARY: 

There being no statutory provision whieh, eithel' expressly 01' by 
necessary implication, authorizes the Captiva Fire Control District to 
borl'OW money to construct u firehouse building, the (listl'ict is not 
authorized by law to do so. 

Your qu!'stion is answered in the negative. 
It is a well·cl'itnblished principle that speciallv t'rented distl'it'ts possess (lilly such 

POWN'S aR arl' expl'l!ssly given 01' nect'ssol'ily implied because essentiHl to carrv into eflect 
those powers t'xpressly grunted. Sec Forbes Pioneer Boat Line v. BOHl'd of Cotnmissioners 
of Evet'gludes Dt'Hilluge District. 82 So. 346 (Fla. 1919); State v. Smith. 35 So.2d 650 (Fla. 
1948); Edgerton v. IntE'I'nntionnl Company. 89 So.2d 488 (Fla. 1956>, More speciflcally, 
special distl'ictll. as statl1tOl'Iv entities. hnve no inherent power to borrow monev but may 
oXl'l'cist' such paWN' only W len authol'ized to do so In'law. und then only in the manner. 
within the limits. al1d for the 'put'poses pl'escl'ibed. AerOI'd: Attorney General Opinions 
073·aN nnd 07:~·261; see 15 Mc(-luillin .vIllnicipal Corporations s. a9.07. p. 11. stating that 
"(tllte POWel' to borrow money and create indebtedness is not nn incident to local 
govm'tlllwnt, and such power cannot be exercised unless it is conferred either expressly 
01' by nt'cessm'y implication;" 64 {'.J,S. MuniC'ipal Corporations s. 1869n. pp. 422·424; 20 
C.J,S. Counties s. 222b. pp. 107S·1079: and Lang v, Sanitnt·v District of Norfolk, 160 Neb. 
754 •. 71 N.W.2d 608 (1955); l't: StatE' v, Browal'd County: 126 So. 491,492 (FIn. 1930). 
statmg that: 

Countil's lind di8tJ'icts posst'ss no inherent authority to issue bonds. Snch 
authority, if it exists. must be wholly derived from the sO'll~reign state. That 
authority may be grunted upon such conditions as the state may impose. so long 
as constitutiotlttl inhibitions ure observed. 

Also ('{. Slate e:c rei. Harrington v, City of Pompano. 188 So. 610. 620 (Fla. 1938), stating 
that municipal bonds are void unless there is express or implied authority to issue them. 
TIll' foregoing rules of law lI\lply with equal force and effect to all statuto!'v entities. such 
as the Captivll Fire Control District. with respect to thl'ir authol'ity to bO'I'I'OW money. 

Apl)lying these rules to your inquiry, I find no pl'ovisioll of Ch. 30929. 1955, Laws of 
Flot'id.\, liS amcnded by Ch. 75417. Laws of Florida, the enabling legislation of the 
Captiva Fire COlltI'O\ District. whieh grants to that district's governing board. either 
expressly 01' bv neceSS(lt'Y implicatioll. the authority to bol'l'oW tllonev to constrllct a 
fil'l'hoUSl' building. Cf. s. 166.111. F. S., granting general purpose municipal governments 
the powcr to borrow maned" for the purposes therein described: State v. City of Tampa. 
183 So. 491 (l?la. 1938);;1ll State v. City of Treasure Island, 48 So.2d 7,19 (Fla. 1950). In 
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this regard, I am aware of s 3 of Ch, 30929 which provides in part that the district's 
governing board may 

, , . purchase, own and dispose of fire fighting equipment and pl'op(lrtv, real or 
persollaI, which the hoard may, fl'om time to time, deem net'essul'Y 01' 'desirable 
to prevent and extinguish fil'cs within said distril't. 

See also s, 14 of eh. 30929, providing that "[tJhis act shall be conl:!trueci as remt'Clial art 
and shall he liherally construed to pl'omote the purpose fot' which it is intended," 
However, as stated in AGO 073·374, the power to borrow moUl'V is not "llereHStlI'V" to 
Ctll'l'V out the function of purchasing pro pert\', since property may be purchasE'd 'from 
current revenues. MOl'Covt'l'. it ill a gcneral r'ule that an express power duly conferred 
Olav inclUde implied authority to USt! ml'tmS nec(ls8ary to mllke the (!xprcss power 
em;rtive, but sur!: implird Clllthority lIlay not Iml'mllt the rXl!l'clse of a subs/eUllil'e [lou'or 
I/ot ('oll/,erred, Sel' Molwin Inv. Co. v, Turm!)'. 167 So. 33 (Fla. 1936)j Sl'l! also 15 McQuillin, 
supra, at p. 12, statin!!. that "the prevuiling rule is that the pOWe!' to borL'OW money and 
to issue notes therefor cannot be implied fl'om the mere authority to purchase propN'ty 
und crect public buildiuf.ts," 

Accordinglv, in. the absence of any statutory provision authorizing it to do so, I must 
conclude that the. Captiva FirE:' Contl'o\ Dbtrict is not authorized 11': law to borrow mm1ey 
to constluct u firehouse building. (1: AGO's ON. 1m), 07:1·374, 071::305, and 069·130. 

076·201-0ctobel' 1, 1976 

RT~TARDED PERSONS 

HgTAHDED PERSONS' TReST FeNDS-INTEREST EAHNBD 
BELONGS TO SUCH RI<;TARDED PERSONS 

To: William ,I. Pa!!e. JI' .. Se('fetal:\', Dl'partml'llt 0{ Hrallh Cllld Rrhabilitali/'l! Ser/'ic(!s, 
7'al'alta.~see 

Prepared by: Bal'1~\, Silbt'l', Assistant Attorney (Jelleral 

QUESTION: 

Is interest earned on the client trust funds of retarded clients the 
property of those clients? 

SUMMARY: 

[n accordance with the provisions of s. 393,13(4)(d)2., F. S., interest 
earned on trust funds of an individual retm'ded client of an institution 
under the jm'isdiction of the Department of Health and Rehabilitative 
Services is the property of the individual client to be used or conserved 
for the personal use or benefit of the individual client as provided in s. 
402.17(2), F. S., and the depm'tment is not authol'izccl to use 01' devote 
such funds 01' the interest accruing thereon to the use and benefit 01' 
general welfare of the department or any of the institutions under its 
jurisdiction or the patients or inmates 01' employees thereof. 

YOul' ~uestion is answered in the lIffirmative. 
The BtU of Rights of Retarded PE:l'SOnS, ss. 393.13·393.14, F. S., provides rot, the 

comprehensive care. treatment, lind hllbilitntion of mentally retarded Individlwls bv the 
Department of Health and Rehabilitative Services {hel'einllftel' department) pursuant to 
the express findings lind intent of the Legislature. Section 393.13(2), 

Among those rights of clients specifically enumerated within s, 393,13{41, F. S., it is 
provided that: 

1. All money belonging to a client held by the [department) shall be held in 
compliance with subsections 402.17(2) and \7). 
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2. All interest 011 mouey recl'ived tln~l held for the personal use nnd benefit 
of!l client shull be the property of that chent uud shall not accruE' to the genem1 
welfare of 011 cliel1ts 01' be used to defm)' the cost of residential care. Interest 
so accrued shull be used 01' conserved fot' the personal use 01' benefit of the 
individuul clit'nt liS provided ill subsection 402.17(2). [Section 393.13(4){d)1. and 
2., F. S.] 

Cf. s. ,102.18, F. S., relative to the use of moneys del'ivt'd from various SOttl'c('s on dl'posit 
in the welfare trust funds referred to in ~. 402.17m. 

Th~) expt'ess legislative intent embodied within the Bill of Hights of Hetal'ded Pet'sons 
specifically provide:>: . 

(d) It is the intent of the Legislature: 
1. To articulate the existing legal lind humnn rights of the r(!turdeci so that 

tllt'y may be exercised und protected. The mt'ntal1y t(·tal'ded pel'l;on shall have 
all the rightH enjoyed by citizen8 of the statt' and the l~llited States. 

(e) It is the clt'a1', unequivocal inltmt of this nct to gual'!lntee individual 
dignity, IibN'ty, pursuit of hnppines~, and protection of the civil und legal rights 
of mentally retarded pel'sons. [Se('tlOn a9a.13(2)(d)1. and (pl, F. S.I 

Additionally, i:l. a93.13(6l, F. S., provides: 

(6) NOTICE OF IUGHTS.-Each client, if competent, 01' parent 01' legal 
guardiul1 of each cliellt if the client is incompetent, shall promptly receive f!'Om 
the Department of Health and Rehabilitative Services a written copy of this 
act. Each client able to comprehend shall be promptly informed in cleal' 
lnnguage of the above legal rights of mentally retarded persons. 

The primary guide to stat·!tor), interpretation is to determine the purpose of the 
Legisluture. to ascertain the IIJgislntive will, and to ca1'!'Y that intent illto (!ftect to the 
fullet;t dt'gree. State v. Atlantic r;, L. R. Co., 47 So. 969 (Flu. 1908); Van Pelt v. Hilliard. 
78 So. 693 (Fla. 19181; Tyoon v. Laniel', 156 So.2d 833 lFIa. 1963); Dickinson v. Bradley, 
298 So.2d 352 (Fla. 197<1), To this principle, all rules of statutory construction are 
subordinate. Americall Bakeries Co. v. Haines City, 180 So. 52·1 (Fla. 19:38). Wht~re the 
lunguage of It statute is plahl und unambiguous, tilt' plain und obvious provisions must 
control. Ryder Truck Rental, Inc. v. Bryant, 170 So.2d 822 (Fla. 196'1); Southt'astern 
l;tilitit's Service Co. v. Hedding, 131 So.2d 1 (Fla. 1961). This intent must be given effect 
eV(!l1 if it oppears to be contrlll'Y to the strict wording of the statute. 1<'Ol't Lauderdale v. 
Des Camps, 111 So.2d 693 12 D.C.A. Fla" 1959). In g(!nerul, the l1lunifest intent of the 
LegifdatlU'e will prevail over the literal import of the words used by it. Barrington v. 
Sttltt~, W9 So. 320 (FIn. 1940>; WOl'llt'!l v. Hunt, 147 So.2d 548 !2 D.C.A. Fla., 1962). This 
1'ult' particularly applies when a construction based on the strict letter of the enactment 
would lead to It result that dl!feats the evident legislative intent. Payne v. Payne, 89 So. 
538 (Fla. 1921); Bauer v. Heese, 161 So.2d 678 Cl D.e.A. Fla., 1964,. 

Section 402.17(2). F. S., pt'ovides, with respect to the authority of the department to 
hold such patients' moneys in trust, that the department is empowt'red to: 

(a) Accert and administer ns a trust allY money at· other property received 
1'01' persona use or benefit of any pntient 0'1' inmate; 

(b) Deposit money so received in banl{s qualified as state depositories; 
(r) Withdraw tlny such money and use the same to meet the Cll1'rent needs 

of the patient ot· inmate as they may exist from time to tim(~; 
{dl As such trustee to establish savings accounts. demand deposits, 01' time 

deposits, Ot· invest in the manner authorized by law for fiduciuries such moneys 
·hot required to be used for current needs of the patient or il1matt·; 

(e) To commingle such moneys fOl' tht' purpose of deposit 01' itwestment. 

Alternatively, s. 402.17(7), F. S., provides that: 
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(al SubjN't to the approvul of ~he Department of Health and Rehabilitative 
Services, the DiviHions of Youth Services, Retardation, or Mental Health may 
d!'posit lIny funds of children, patients. 01' residents in their possession in an.}' 
bunk in the state 01' mllY illl'l'st 01' reillt'C'st. 'HIC'/! fUllds in bOllds or obligations 
of the Unitod States for the pnynll'nt of winch the full faith and credit of the 
Unitt'd Htates if! pledged. For purPOl:WS of deposit only, the funds of lIny child. 
pntit'nt. or l'esidem may be mingled with tht' funds of any other children, 
patients. 0\' l'PsidC'nts. 

rbl Th~· intm'('!lt ot' increment accruing on such funds shall be deposited in 
tho Hppl'Oprinte wlllfal'e trust fund of the Divisions of Youth Services. 
Rotardation, 0\' Mental Health, (Emphasis supplied,) 

C/: H, .t02,18, F. S" providing fOl' the use uf such trust funds. It might be noted that s, 
402,17(7) hilS to do only with the depo81't of diC'nt 01' patiellt funds in banks or the 
illl'estmr.'llt or !'('itlt'C's/ment thoreof itl tho specified general obligations of the United 
StutN; and tlw c1('flCl.~it of int<'l'oRt llccl'uil1g 011 pntient'l' funds in the appropriut,· welfare 
tl'ust fund; lind thnt s, 3U:3.1:M)(dl1., F. H" makes no reference to s, 402,18, which 
nppropritlteR th!.' monoys in the ~l{!vel'al welf'ure trust funds. which nre derived from a 
variGtr of Source!! other tlum tht' individuul dit~nts 01' patients, and regulate$; the Ilse of 
all such moneys fol' the g't'l1ol'lll btmeflt Hnd welfare M the patients, ilUlluti1S. and 
employees of tho lwvtll'nl aIn·('ted infltitutiol1s nlld uuthol'izes the ilwf'stment of such 
proceeds (m deposit in sllch welfut't· trust· funds uud the deposit of any interest earned on 
such invostm!.'nts in the Hevt'l'lll welfat'(' tl'UHt funds. Thus, s, 393.13(4)(d)1. simply 
requires the depul'tl1wl1t to hold and administer the individual client's funds in the 
mnnnel' and by Hnd thl'oug'h tIlt' mPllllS or vehicles provided fol' in s. 402.17(2) and (7), 
F. S" but it doeR /lot (luthol'izp tht, deplll'tment to I/St' such funds for the benefit unci 
welfare of lIn

j
" agency 01' P(,1'801l utiit'\' than tllll individual client fol' whom it holds such 

pl'l'sonal fUll( s. 
Sectioll 39:U:3(.l}(dll. (It'd 2,. F. S., ;llithol'izt's und l'equi!'os the departtnent to hold (not 

use or dllVote to the beMfit and wolflll'l' of lltlwl' patients, inmates, 01' employees of the 
institution) nil monll,YH bl'lotlging to l'lieutH in accol'dnut'e with the uforementioned 
provisions of s, 402,17(21 lind (71, F, H, TIll' tl'l'm "held" has 110 primary ol'legul technical 
menning, being deM'mined lUl'g<'ly by tilt' t'mUlel'tion itl which it is mled. Chicago Home 
for Girls v. Carl', 133 N.E, 344.3,16, :mo Ill. ,17il: State v. Thotl1son, 449 P.2d 656, 659, 79 
N.M. 7413, As applit'Cj to jll'OPl'I'ty, till' word "hdd" l'mbl'aces two ideaH: That of actual 
possession of some Hubject of dominion 01' Pl'oPt'l'ty lind that of being invested with legal 
title or the right to hold 01' claim such possIJHsion. III /'l'COt·'s Estate. 202 P.2d 1022, 1024, 
33 Cn!.2d 502; Witsell v. City of Chul'll'Htoll. 7 H,C'. HIl, 99. The t('l'm "held," when used to 
authorize t\ trllst company to invest trust ftUllis. t!hould bl' construed in the sense of, and 
relates to, propm'ty othE'I' than that of tlw trust compuny itHelf in its possession and under 
its control 1'01' (the U8t' alld bl'nefit of) others !fol' whom it holds stich funds or property)' 
II! I'e S(!curity Blink & Tru~t Co., 22,1 N.W. 2:36, 2M, 17il i'.Iinn, 209. Bce also: Ul Words 
und Phrases Held, p. 58·1, et seq, 

I am of the opinion,l)(ISNI on till' fOl'e/.toing tltalutOl'Y l'itlltiol1s und uuthorities, that the 
legislative intent in employin~ 01' using' UH' word "lll'!d" within the provisions of s. 
393,13(4)(d>1. and 2., F. S" l'(!quil'ing' the tll'pUt'tnlent to hold the client's tl'ust funds in 
wmpliallce with subsections 402,17(2) and (71, and to Il,~(' 01' CotlS('l've the inter~st 
accruing thereon 1'01' tho pe1'SOlllll USe anti bl'nl'fit of tho indivitlunl cliellt us provided in 
s. 402.17(2), F. S., is to empower nnd I'(\(llli!'e the deplll'tllwlH to admil1ister, invest, 
deposit, 01' apply and lise such fUllds. on be mH' of the individunl client (1S U trust atld in 
the cnpudty of u fldlldnl'Y or tt'llste(', in the Illantle!' and by tlnd tll1'cllIgh the means and 
vehicles pl'ovidE'd for in s. 402.17(2) and (7), I''. S .• <lnd tlwl'e WlIS M intent to empower 
the department to Ul:',! 01' devote such funds to the bl'neJit ()l' gel1.l'!'al welfnl'll .of the 
affected institutions or the patients or inmlltoH nnd ('mployees of' such institutions. 

In providing within s. 393.13(4)(d)2" F. R, thtH: 

(alII interest on money received and held for the pl'I'sonnl use and bel1efit of 
a client shall be the property of that client lllld shull t\ot at'~j'llt~ to the general 
welfare of all clients 01' be used to defl'UY the cost of 1'(!sidNltial care. Inttlrest 
so accrued shall be used 01' conserved fol' the PCl'llOMI URe o}' blmefit of the 
individual client as provided in subsection .102,17{21[.] 
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it was clearly the specific intention of the Legislature that any and ~ll int'~rest eamen on \ 
the client trust funds of individual retarded clients shall accrue to and become t,he 
property of the client fol' the personal use and benefit of the retarded client, wh0n 
needed, or be conserved, reinvested, redeposited, or reapplied by the department in the 
manner set out in s. 402.17(2), F. S., on behalf of, and for the personal use and benefit of, 
the individual retarded client, notwithstanding any provision that may be deemed to be 
to the contrary w,ith respect to the several proceeds and moneys in the sevel'al welfare 
trust funds and the use thereof as provided in s. 402.17(7), F. S. Of. s. 402.18(2), F. S., 
providing that there shall be deposited in the Welfare Trust F od (referred to in s. 
402.17[7]) "any moneys which may be assigned to the division Welfare Trust Fund by 
patients. " . for deposit in said fund," and that all moneys in such fund be held for the 
general benefit and welfare of the patients and employees of the institution. 

Moreover, s. 402.17(7), F. S., was promulgated and implemented as part of the 
Governmental Reorganization Act of 1969, Ch. 69-106, Laws of Florida, and provided a 
general procedure for the deposit and investment or reinvestment of personal client 
funds and the trust funds into which the interest accruing on such funds was to be 
ueposited by the then existing Divisions of YouLh S,,;"H;CeS, Retardation, and Mental 
Health within the department. Subsection (7) does not provide for or regulate the 
disposition or use of such deposits or the earnings on such investments. Thereafter, the 
Bill of Rights of Retarded Persons was promulgated and adopted pursuant to Ch. 75-259, 
Laws of Florida. It is well settled that, to the extent of any inconsistent or conflicting 
provisions in earlier statutes, the last expression of the legislative will is the law and that, 
therefore, the last in point of time or order of arrangement prevails, especially where the 
inconsistent or conflicting provisions appear in different statutes. Johnson v. State, 27 
So.2d 276 (Fla. 1946), cert. den. 329 U.S. 799; Sharer v. Hotel Corp. of America, 144 So.2d 
813 (Fla. 1962). 

The Legislature, in adopting and implementing the Bill of Rights of Retarded Persons, 
provided specific findings and an express articulation of its intent with respect to the 
rights and privileges of retarded clients within the purview of the act. The clear, 
unequivocal legislative intent embodied within the Bill of Rights for Retarded Persons is 
that the department administer as a trus~ and use, deposit, invest, apply, 01' hold the 
moneys of the individual retarded client in'l:ll''l,manner nnd through or by the means of 
the vehicles provided in s. 402.17(2) and (7), F. ;g., but all interest received or earned on 
the trust funds of any such individual retarJied client becomes, and is, the property of 
the individual cnent to be used or conserved for the personal use 01' benefit of the 
individual client as provided in s. 402.17(2), and not otherwise. 

076-202-0ctober 8, 1976 

DISTRICT MENTAL HEALTH BOARDS 

FUNDING PARTICIPATION; STAFFS NOT STATE EMPLOYEES; 
BOARDS NOT STATE AGENCIES; BOARDS 

SUBJECT TO SUNSHINE LAW 

To: William ,1. Page, Jr., Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Bal'l:Y Silber, Assistant Altorney 0.. ';eral 

QUESTIONS: 

1. When does the requirement in the Community Mental Health Act, 
as amended, for the 25 percent mandatory participation by the governing 
body or bodies in the funding of tnental health services take effect? 

2. Does this 25 percent mandatory participation requirement apply to 
the operating budget of the district mental health boards, or is the intent 
of the law that the state fund the boards' operating budgets at 100 
percent? 

5. Are {,he staffs of the district mental health boards state employees? 
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4. Are the distl'ict mental health boards state boards so as to be subject 
to the statutory requirements of competitive bid'~'''\g, Department of 
General Services life-cycle cost analysis and approve> '.)1' leasing, and the 
Sunshine Law? 

SUMMARY: 

Pursuant to the proviSions of Ch. 76-221, Laws of Florida. the 25 percent 
mandatory particIpation requirement, in the sense of the effective 01' 
operative date of that statute, on the part of the governing body 01' bodies 
of the several counties within a Depm'tment of Health and Rehabilitative 
Services district or subdistrict for the funding of mental health services 
took effect July 1, 1976. The 25 pel'cent mandatory participation 
requirement applies to the operating budget of the district mental health 
boards, and there is no intent or requirement that the state fund the 
boards' operating budgets at 100 p~,:rcent of their operating expenses. 

The district mental health boards" staffs are not state employees. 
District mental health boards are not state boards or agencies within 

the contemplation of Chs. 287 and 255, F. S., so as to be subject to the 
competitive bidding or life-cycle cost analysis requirem"nts thereof; 
district mental health boards are public agencies or boards within the 
contemplation of s. 286.011, F. S., the Government in the Sunshine Law, 
so as to be subject to the open-meeting requirements thereof. 

Part IV of Ch. 394, F. S., known as the Community Mental Health Act (hereinafter 
act), pl'ovides for, among other things, the organization and financing of' community 
mental health services throughout the state and the establishment of a uniform ratio of 
state government responsibility and local participation in financing mental health 
ser';'ices. Section 394.66(1) and (5). 

Chapter 76·221, Laws of Florida, amending various sections of, and adding various 
sections to, Part IV of Ch. 394, F. S., was adopted into law with the additiol1allegislative 
intent, among others, that community mental health care be included as a component of 
the integrated delivery system of the Department of Health and Rehabilitative Services 
(hereinafter department). Section 394.66(8), F. S. (1976 Supp.). 

AS '1'0 QUESTIONS 1 AND 2: 

Section 11 of Ch. 76·221, Laws of Florida, amends s. 394.76, F. S., in part, by creating 
s. 394.76(9), F. S. (1976 Supp.), which provides: 

(9) Governing bodies within a district or subdistrict shall be required to 
participate in the funding of'mental health services unde,~ the jurisdiction of 
said governing body, and the amount of the partidpation shall be no less than 
25 percent of the net balance of the total budget. as (lpproved. as set forth in s. 
3% 76. (Emphasis supplied.) 

Section 394.69(4), F. S. (1976 Supp.), provides that the total operating budget of any 
mental health board or boards within any department district; shall not exceed 6 percellt 
of the approved d-Intrict mental health budget or $150,000, whichever is less. Pursuant to 
the legislative intent embodied within Ch. 76·221, Laws of Florida, each district 
adwinistrator is charged with the responsibility of initiating and coordinating the 
reorganization of the mental health board(s) within his district. Section 394.69(1), F. S. 
(1976 Supp.). Additionally, each mental health board, subject to the provisions of the act 
and the department's regulations, shall review and evaluate the mental health needs, 
services, and facilities within its jurisdiction and prepare a district plan and budget based 
thereon; shall receive and disburse funds entrusted to it by law or received from other 
public and private sources; and shall contract for state funds with the district 
administrator for the coordination and disbursement of such funds. Section 394.71(1), (2), 
and (3), F. S. (1976 Supp.). Each mental health board is authorized, subject to the 
department's approval and regulations, when sufficient funds are available, to C011tract 
for state funds on a matching basis in the establishment and operation of local mental 
health programs with any hospital, clinic, laboratory, institution, or other appropriate 
service agency. Section 394.74(1), F. S. 
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In di'afting and preparing the district mental health plan, each board shall reflect the 
program priorities established by the department and the needs of the distJ'ict, including 
a list of the mental health services and the service providers which will receive state alld 
coulIly funds. Section 394.75(1)(a}, F. S. (1976 Supp.). 

In providing within eh. 76-221, Laws of Flo~'ida, for the reorganization of the several 
mental health boards; the review and evaluation of the various mental health needs and 
facilities within each board's jurisdiction~ the preparation of the district plan and budget 
based on this evaluation and subject to the department's regulations and approvalj the 
receipt and disbursal of funds; the contrading for state fun as; and the contracting for 
various services with local agencies and facilities when funds are available, subject to the 
dupartment's regulations and approval, based upon the bourd's operating budget 
reflecdng the program PJ'i~rities established by the deP?-l't.ment, includin~ the service 
pl'ovidt>rs who are to reCeIve state and county funds, It IS clearly the mtent of the 
Lf.'gislature that s. 394.76(9}, F. S. U976 Supp.), which sets out the minimum local 
goverl11nent financial participation cri' eria in the funding of mental health services 
witLin their respe~tive jUl'isaictions, applies to the operating budgets of the district 
mental health boards. 

I mj'l"ht also note that those sPl'vices included within the distrkt plan of which the 
district admint.rator informs the board will be state funded, pursuant to s. 394.76(1), 
F. S. (1976 SUP!J.l; those services and service providers within the district mental health 
plan, including those which willrecch e state and c{lunty funds pursuant to s. 394.75(1){a), 
F. So (1976 Supp.); those funds which each board is entrusted with by law and those funds 
whi('h eaeL board may receive from other public and private sources pursuant to s. 
394.71(2), F. S.; as well as the review and evaluation of the mental health needs, services, 
and facilities within its jurisdiction made by each mental health board in preparing a 
district plan and hudget pursuant to s. 394.71(1), F. S.; and those enumerated services 
pl'ovidl'<i for within s. 394.75(3l, F. S" which a board may include within its plan, in 
ndu,tion to thi! overall district board's district plan and budget, its contract and 
dishurHements; (~omprise ane', are integral components of the total operating costs of the 
services provided for and enumerated in s. 394.75(3), supra, and referred to in s. 
:39·1.7r- lila), F. S. (1976 Supp.), including the board's director and those staff personnel 
nppointPd bv the bour.1 or Its director. 

Sl'ction :394.76('1l. F. S. (1976 Supp.), provides that the state's share of financial 
partkipation shall be determined by the rollowing formula: 

Ca,1 The state's shure shall be a pm'rentage of the net balance determined by 
dl'dueting from the total operating cost of services und programs as spl'rified in 
Hubsection 39,1.75(3): 

1. Those expenditure:,; which are not reimbursable as pI'ovidpd in subsection 
(7). 

2. Federal gl'ants, excluding funds earned undpl' title XX of thl' Social 
S(H:uri tv Act. 

3. Inpatient fees and third party payments .. , for which reimbursement 
has been requested from the state. (Emphasis supplied.) 

TIll' legiHlative intent embodied within the act is to establish a uniform funding 
perN'ntage of 75 pert'ent state financial participation for all communi tv-based, state-aided 
metltal health and alcoholism prevention, treatment, and control programs. The state's 
annual share of financial pal'tl('ipation is 75 percent of the net balallce determined in 
accordance with s. 39·1.76(4)(a), F. S. <1976 Surp.). Section 39'1.76(4){bl, F. S. Clearly, 
ther'1 is no intent embodied within the act or allV provision therein rpquiring the state 
to fund such operating. budgets of the bo~u'ds Ilt', 00 percent. In any event, only those 
1ll0lWYS duly apPl'opl'l?-ted by the Legislature ror the purposes of !,'1'tllltS to 01' 
reimbursements of 01' disbursements to the local mental health boards may be lawfully 
distributed to such boards by the officers of the state. Also sac s. 394.76<:3), F. S., and s. 
39·1.76(:3>, F. S. (1976 Supp.). 

Section 16 of eh. 76·221, Laws of Florida, provides that the effective date of this act 
shall be Julv 1. H176, except lhat ss. -3, 4, and 5 and the amendments to s. 394.67(1), F. S., 
l'()lItain~d i:, ". 2 sl.a11 toll,,, ('fft:Ct J.mutll'j' 1, 1977, and the umendment to s. 39,1.76(6), 
F. S., contained in s. 11, dealing with claims for state reimbursement under a purcbase 
of servi<:e approach, shall take effect .July 1, 1977. Therefore, the 25 percent manq,,'ltory 
participation requirement, ill the sense of the effective or operative date of the stiltute, 
set forth in s. 394.76(9), F. S. (!l. 11, eh 76·2211, took effect on July 1, 1976, the effective 
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date of the act, since subsection (9) of s. 394.76 is not excepted from the general operative 
01' effective date of the statute. 

Undoubtedly, s. 39'1.76(9), F. S. (1976 Supp.), operates to require the governing bodies 
within a district or subdistrict to participate in the funding of mental health services 
within their jurisdiction in an amount not less than 25 percent of the net lm/cmce of the 
total budget. as determined in s. 394.76(4), i.e., by deducting from the total opel'Uting cost 
of the services and programs authorized and delineated in B. 39·1.75(3), F. S., those 
expenditures, grants. fees, and payments enumerated in s. 39'1.76(4)(a), F. S. 11976 Supp.). 

AS TO QUESTION 3: 

With respect to the funding and staffing of district mentnl health board personnel, s. 
394.7t. fl, F. S. (1976 Supp.), provides that expenditures (of the boards) 

... subject to state reimbursement shall include expenditures for approved 
salaries of personnel.... They shall not include expenditures for 
comp('nsation to members of a community m('ntal health board, except actual 
and necessary expenses incurred in the performance of official duties, 01' 
exptmditures for a purpose for which state reimbursement is claimed under any 
other provision of law. 

Pursuant to s. 394.67(10), F. S. (1976 Supp.), the termH "metltul health board" and 
"board" are defined for the purposes of the nct as "the board ll'ithin a Department of 
Health and Rehabilitative Services distriet 01' subdistrict established in accordance with 
prot'isiolls of this pari for the purposes of coordinatin!! community mental health 
progmll1s." (EmphaSis supplied.) C'f, s. 394.67(10), F. S. 1975, which defined the terms 
"mental health board" or "board" as the board within a board district established in 
accordance with the provisions of this part foJ' the purposes of administerin!! a 
community mental health program. The board is established within the service districts 
crented by s. 20.19(4Ha), F, S. (through which the department administers its programs), 
to ('Oordillute mental health services. Section 39·1.69, F. S. (1976 Supp.). The board is 
appointed, pursuant to s. 394.70m. F. S. (1976 Supp.), by the governing body or bodies 
(county commissions) having jurisdiction ill the board district; s. 394.70(1), F. S. 1975, and 
s. a94.70(1), F. S. 11976 Supp.), containing identical provisions in this regard, and cf, s. 
394.70(lHel, F. S. (1976 Supp.l with s. 39·1.70(gl. F. S. 1975. The board is authorized to 
appoint a director for the botlnI district pursuant to s. 394.72(5), F. S. 1975, (lmi see s. 
394.72(1), F. S. (1976 Supp.), referring to the "board director appointed b.y the board," 
C(. s. 394.72, F. S. 1975. The staff of the district administrator is prohibited from 
({URticating the activities of "the stuff of the district mental health board." Section 39'1.72, 
F. S. (197(, Supp.). 

Subject to the rules and regulatiolls of' the deRat'tment, any county within a hoard 
district shall have the same (luthol'itv to contract for mental health services tlS does the 
department under existing statutes. Section 394.72<1l, F. S. 11976 Supp.). Cf, s. 394.73(1), 
F. S. 1975, for substantially identical provisions. Additionally, the counties within a 
board district may enter into joint agreements with ('ueh other for the establishmcmt of 
joint mental health programs, the joint operation of facilities and set'vices, 01' the 
operation of Sl't'vires and facilities by one participating county under contract with other 
participating countit·s. s. 394.73(2), F. S. 1975. and, in certnin circumstances and upon 
certain conditions. any county may withdrnw from such joint pl'ogrnms. Section :394.73(4), 
F. S. (1976 Supp.). 

The district plnn of the board. when upproved, and tho board's budget, see s. 
394.76(4)(c), F. S. (lH76 SUPIJ.), indudt's expenditures for approved salal'ies ot' personnel 
pursuant to s. :394.76(7). F. S. (1976 Supp.), and expenditurei;{ for cupital impt'ovements 
pursuant to H. 39·1.76(8), F. S. (1976 Supp.), among others, and these expenditures of the 
board are reimbmsed to it bv the stute, or the boal'(r:.; otherwise granted funds therefor, 
for the bourd's operating expenses. Based on the aforementioned statutory authorities, it 
is clear that the board's operations, the development and implementation of the district 
plan and budget, the ('oCll'dination of mental health servic(> within the district, und the 
disbursem('nt of :,;tate and loral funds to facilitate the nvailnbility (md delivery of these 
services constitute e:-;sol1tially u locally based. stnte·uided pl'ofj'ram which is funded by 
state, local, and federal moneys 3tl([ pntient fees 01' service churges. The overall 
community mental health progmm which is implemented by the uet is administered by 
the department with each local board coordinatin!! the services, budgets, and 
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disbursements of the severnl moneys and funds therefor, within their respective districts. 
81'(' s. 394.75(1) and (5), F. S. (1976 Supp.) and s. 394.75(2), (3), and (4), I'. S. 1975. 

Nowhere within the statutes can I find authority for a district mental health board to 
stlbmit a legislative budget to the Department of Administration and the GoVel'l1Ol' for 
their npproval and submission to the Legislature. However, s. 20.19(8), F. S., specifically 
provides for thc annual development and submission by the secretary of the department, 
to the Legislaturc, of a comprehensive departmental budget whirh shall army district 
Imdnet requests along program lines. In view of the foregoing authorities and by virtue 
of the fact that the personnel comprising the board staff do not meet the criteria 
enumcrated within s. 216.011(1)(y) and (z), F. S., 01' Ch. 110, F. S., I am of the opinion 
that the staffs of' thc district mcntal health boards are not state employees. Of. AGO's 
073-32, 076-53, 076-54, and 076-185. 

AS TO QUESTION 4: 

With respect to the first part of your fourth question, as to whether the district mental 
health boards are state boards or agencies so as to be subject to the statutory 
requirenlcnts of competitive bidding provided for within the state purchasing law, I 
recently had the occasion to opine the following; 

Part I, Ch. 287, F. S., deals with purchasing activities by the state on behalf 
of state agencies and was brought lllto the statutes by s. 22, Ch. 69-106, Laws 
of Florida. Scction 287.012 is the definitional section of the state purchasing 
law, which defines a state agency as "any of the various state officers, 
departments, boards, commissions, divisions, bureaus, councils, and any other 
unit of organization however designated." 

As indicated by its title, Ch. 69-106, SIlP/'{/, is an act relating to the executive 
branch of government. Its purpose was to restructure the executive branch of 
government and to consolidate and reorganize existing agencies pursuant to the 
mandate of s. 6, Art. IV, State Con st. The definition contained in s. 287.012(1}, 
F. S., is essentially the same as the general definition of' agency found in the 
Governmental Reorganization Act at s. 20.03(11), F. S. Consequently, it appears 
that the agencies covered by the state purchasing law are those agencies within 
the execlltil'e branch of state government. To be subject to the purchasing 
requirements of Ch. 287, F. S., an entity would have to be assigned within the 
executive branch of government by Ch. 20, F. S. (Ch. 69-106, Laws of Florida), 
or a later enactment. [Attorney General Opinion 076-185.] 

Chapter 70-109. Laws of Florida, was enacted into law after the Governmental 
Heorgallizatioll Act, Ch. 69-106, Laws of Florida, and the district mental health boards 
which it created were not assigned to the executive branch of state government. 
Therefore, the district mental health boards do not appear to be a part of the executive 
branch of state government and are not subject to Ch. 287, F. S. Cf. AGO 076-185. 

The Florida Energy Conservation in Buildings Act of 1974, S9. 255.251-255.256, F. S., 
provides for, among other things, life-cycle cost analysis and evaluation of facilities 
constt'ucted or leased by state agencies. Section 255.254, F. S., provides in part that "[n]o 
state agency shall lease, construct, or have constructed ... a facility without having 
secured from the division a propel' evaluation of life-cycle costs." 

However. s. 39,1.76(7) and (81, F. S. (1976 Supp.), provides for authorized expenditures 
of the several district mental health boards and for the reimbursement thereof to the 
boards by the state upon the approval of such expenditures by the district administrator. 
Cf. s. 394.76(7) and (8), F. S. 1975. Section 394.76(8), F. S. (1976 Supp.), provides that: 

(8) Expenditures for capital improvements relating to construction of, 
additions to, purchase of, 01' renovation of a community mental health facility 
nlny be made by the state, provided said expenditures or capital improvements 
are part and parcel of a community mental health plan adopted by a board 
dhitrict and approved by the district administrator. Nothing shall prohibit the 
lise of said expenditures for construction or. additions to, renaL'atian or. or 
jJurchase of' facilities owned by a county, city. or ather gavcmmental agency of 
the statl! or a nonprofit entity. Sueh expenditures shall be subject to the 
prol'isiolls of Sllbsections (4) and (6) abo!'e. (Emphasis supplied.) 
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From the operative provisions of s. 394.76(8), supra, it is apparent that the Legislature 
did not intend for distdct mental health boards to be subject to the life-cycle cost analysis 
provisions of 5S. 255.251·255.256, F. S., in the leasing 01' constructing of facilities and that 
these sections have refel'ence to state buildings 01' buildings leased by the state. It is a 
general principle of statutory construction that when a statute enumerates the things on 
which it is to operate 01' forbids certain things, it is ordinarily to be construed as 
excluding from its operntion all those not expressly mentioned. Ideal Farms Dl'ainage 
District v. Certain Lands, 19 So.2d 234 (Fla. 1944); Wandu Marine COt'p. v. State, 305 
So.2ci 65 (1 D.C.A. Fla., 1974). 

Section 394.71(6), F. S. (1976 Supp.), establishes as u duty that each mental health 
board: 

[sJhaU schedule meetings with local governments, community and citizen 
groups, und service providers, no less than once a year, to enhance information 
exchange and access to decisioll mallill~. Such meetings shall be advertised in 
a newspaper of general circulation in the board district, at least one time, no 
more than 10 daY;;1 and no less than 7 days prior to such meetin~. It is intended 
that Stich lIIeC'ti/'ftf,s shall be ({'ideZ." publicized. (Emphasis supphed.) 

Section 286.011, F. S., commonly known as the "Sunshine Law," provides: 

\l\ All meetings of any board 01' commission of any state agency 01' 
authority 01' of anv agency 01' authority of any county, municipal corporation 
01' uny political subdivision, except as otherwise provided in the Constitution, 
at which official acts are to be taken are declared to be public meetings open to 
the public at all times, and no resolution, rule, regulation. 01' formal action shall 
be considered binding except as taken oj' made at such meeting. 

Subsection (2) of s. 286.011, supra, further provides that the minutes of any such 
meeting shall be promptly recorded and the same shall be open to public inspection. 

As I have had the opportunity to opine on many occasions since the adoption of the 
present Sunshine Law, the courts have stated, almost without exceptioll, that an phases 
of the decision-making process, including collective inquiry and discussion, must be 
conducted in the sunshine and that the Sunshine Law, s. 286.011, F. S., requires that all 
meetings of a public board or commission, 01' any two or more members thereof, be open 
to the public. Attol'lley General Opinions 075-37 and 075-41. C(. AGO's 074-169, 073-223, 
073-159, and 071-389; Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), on 
remand 298 So.2d 443; City of Miami Beach v. Bems, 245 So.2d 38 (Fla. 1971). 

Based upon the foregoing authorities and the express provisions of s. 394.71(6), F. S. 
(1976 Supp.), I rim of the opinion that the district mental health boards are public 
agencies within the contemplation of s. 280.011, F. S" and subject to the requirements 
thereof. 

With respect to the financial disclosure aspect of YOUr fourth question, part III of Cll. 
112, F. S., vests authority for this, among other matters, with the State of Florida 
Commission on Ethics, which has the authority to issue opinions and declaratory 
statements in this regard. Generally, however, I might note that, pursuant to s. 112.3145, 
any local board member of any board of any county or counties, excluding advisory 
boards, appears to be subject to the provisions thereof, but your question in this regard 
should be addressed to and answered by the Commission on Ethics, 

076·203-0ctobel' B, 1976 

REGULATION OF PROFESSIONS 

WATCHMAKING MAY NOT BE SUBDIVIDED INTO "WATCHMAKING" 
AND "CLOCKMAKING" FOR SEPARATE LICENSURE 

To: Dorothy U~ Glisson, Secretary, Department of' Professional and Occupational 
Regulation, Tallahassee 

Prepared by: Bruce M. Singer, Assistant Attorney General 
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QUESTIONS: 

1. Does s. 489.05, F. S., require applicants for watchmakers' licenses to 
be examined, theoretically and practically, on both watches and clocks, 
or, may each applicant be examined in the area of individual preference 
or specialty? 

2. Does s. 489.01(1), F. S., combine watch and clock repairing into one 
trade, or can they be considered as two separate trades permitting the 
Florida Watchmakers' Commission to issue separate licenses and to 
restrict each applicant to the trade in which the applicant is examined? 

SUMMARY: 

It is the intent of Ch. 489, F. S., that applicants be examined by the 
Florida Watchmakers' Commission on the propel' repair, rebuilding, and 
regulating of bOtll watches and clocks. The commission is without 
statutory authority to examine applicants for, or to grant separate 
licenses to examinees for, the repair of watches and clocks or to restrict 
a licensee to practice of the trade of either watchmaking or clockmaking. 

Your questions are interrelated and will be answered together. 
"Watchmnking" is defined by s. 489.01, F. S., and by Rule 21Y·1.01, F.A.C., to include 

the repair of watches or clocks. 
'rhe language of s. 489.01, supra, is in the disjunctive, and in the elementary sense the 

word "or" indicates an alternative, generally corresponding to "either" as "either this or 
that," and often connects a series of words or propositions which present a choice. 
Pompano Horse Club v. State, 111 So. 801 (Fla. 1927), 52 A.L.R. 51; also see AGO's 058· 
199 und 073·265. 

The word "or" is usually construed judicially as a disjunctive unless it becomes 
necessary itl order to conform to the clear intention of the Legislature to constrU'} it 
conjuncti,vely as meaning "and," the intent of the Legislature being the determina~ Ire 
factor. Pll1ella~ County v. Wooley, 189 So.2d 217 (2 D.C.A. Fla., 1966); Infante v. StI1:e, 
197 So.2d 54!:! (Fla. 1967). 

The statutory definition of "watchmaking" is that a watchmaker is one who repairs, 
t'epJaces, rebuilds, etc., either watches 01' clocks or both. The conjunctive "01''' is often 
used to join two aspects of the same entity rather than two separate entities. Infante v. 
State, supra: also see Edwards v. State, 56 So. 401 (Fla. 1911); The Telophase Society of 
Fla. Inc. v. St. Bcl. of' Funeral Directors, 308 So.2d 606 (2 D.C.A. Fla., 1975), cert. denied, 
327 So.2d 229 (Fla. 1976), holding that a statutory definition of "funeral directing" in 
which various categories were separated by the word "or" made any of the enumerated 
activities subject to the regulatory provisions of Ch. 470, F. S.; and Dotty v. State, 197 
So.2d 315 (4 b.C.A. Fla., 1967), holding that the word "or" separating the words "[tJhe 
prosecuting· attomey" and "assistant prosecuting attorney" granted authority to the 
assistant prosecuting attorney to appear before the grand jury with the prosecuting 
attorney within the meaning ofss. 905.17 and 905.19, F. S.: and cf. Pinellas Co. v. Wooley, 
supra, holding that a statutory provision regulating use of property within 150 feet of 
the nearest point of any intersection 01' lying more than 600 feet from any inhabited 
dwellin/4 should read as if "orZyinf,[" were \vritten "and lying," in order to effectuate the 
legislatIve intent and to accomplish the purpose of the statute. 

The statute does not grant an individual ap{,>licant a choice 01' allow any preference as 
to the area of practice be wishes to be exammed on and does not limit the practice of 
"watchmaking' to one 01' the other or I'e'l.uil'e a choice between the two. Neither does 
the statute purport to define "clockmakmg" as a separate trade or practice hom 
watchmaldng. 

Section 489.05, F. S., provides for the examination of applicants on the knowledge, 
practical ability, and skill essential to the proper repair of watches and clocks. Only those 
applicants who successfully pass such examination may be issued a certificate of 
registration 01' license certificate. Section 489.06, F. S. 

The word "find" in s. 489.05, supra, is used in the ordinary conjunctive sense connecting 
two requirements fot' examination. "Where two or more requirements are provided in a 
section and it is the legislative intent that aIt of the requirements must be fulfilled in 
order to comply with the statute, the conjunctive 'and' should be used." Sutherland 
Statutory C01!structioll, FOllrth Edition, Vol. lA p. 90. 
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For examination and licensing purposes, the operative and regulatory force of the 
statute rests in ss. 489.05 and 489.06, F. S., which, respectively, direct and require that 
an applicant be examined in the designated areas of watch and clock repair and 
construction and that, if the applicant successfully passes such examination, the 
commission register such fact in its records and issue to such applicant a certificate of 
registration 01' license certificate. 

It seems clear that, although the definition of "watchmaking" applies to either watches 
or clocks or to both and to no other device 01' activity, the Legislature intended the 
examination procedures and requirements of s. 489.05, supra, to include the knowledge 
and practical skill of l'ebuilding, repairing, or regulating both watches and clocks. No 
examination requirements or procedures are specified anywhere in Ch, 489, F. S" for the 
rebuilding

i 
l'epairillg, or regulating of clocks as a trade 01' practice separate and apart 

from watc les or the trade of watchmaking. 
Therefore, it is my opinion that, when reading the definition of watchmaking in pari 

materia with the examination and licensing requirements of ss. 489.05 and '189.06, Sl~p/'r:t, 
the Le¢slature intended applic(l.nts to be examined on and licensed fo1' the l'epait, 
rebuildmg, and regulating of both watches and clocks. Furthermore, the commission 
lacks the legislative grant of authority to license watchmakers by any procedures that 
differ from the provisions of ss. 489.Q5 and 489.06. A legislative directIOn as to how a 
thing shall be done is, in effect, a prohibition against its being done in any other way. 
Alsop v. Pierce, 19 So.2d 799 (Fla. 1944), In re Advisory Opinion of the Governol' Civil 
Rights, 306 So.2d 520 (Fla. 1975). For the commission to issue a license restricting an 
individual to "clockmaking" is to exceed the limits of authority granted by the 
Legislature and is per se illegal. Greenberg v. Florida State Board of Dentistry, 297 So.2d 
629 (1 D.C.A. Fla., 1974l, eert. dismissed, 300 So.2d 900 (Fla. 1974); Atlantic Coast Line R. 
Co. v. State, 143 So. 255 (Fla. 1932). 

076·204-0ctober 8, 1976 

'l'AXATION 

NO RIGHT TO HOMESTEAD EXEMPTION WHEN HOUSE PLACED IN 
INTER VIVOS TRUST OF WHICH CLAIMANT IS SETTLOR, 

COTRUSTEE, AND BENEFICIARY 

To: De Vane Mason, Gadsden COllnty Property Appraiser, Quincy 

Prepared by: E. Wilson Crump II, Assistant Attol'Tley General 

QUESTION: 

May Florida's homestead exemption be claimed for ad valorem tax 
purposes on a home placed in an inter vivos trust by one who is 
simultaneously the settlor of that trust, a cotl'ustee of the trust, and a 
beneficiary of the tt'ust who resides on the property? 

SUMMARY: 

Under present Florida law, the interest of one who is the settlor of a 
trust, as well as being cotl'ustee and beneficiary, does not qualify for a 
claim of homestead exemption from ad valorem taxation on the trust 
pl'operty even though such person might maintain permanent residence 
thereon. None of these three incidents sepal'Utely qualifies for a claim of 
homestead exemption, and their concurrence likewise cannot be said to 
qualify. 

It is my opinion that, under the facts and the trust instrument whini' yOu have 
forwarded, homestead exemption would not be available. 

The Constitution of the State of Florida grants homestead exemption for ad valorem 
tax purposes to "every pel'son who has legal or equitable title to real estate and 
maintains thereon the permanent residence of the ownel" or anothet" legally or naturally 
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dependent upon the owner. II Section 6, Art. VII, State Const.; see also s. 196.031, F. S. 
Your questioll clearly turns on whether any of the various interests, 01' a combination of 
the same, would constitute sufficient legal 01' equitable title to real estate to afford this 
exemption. It is assumed fol' purposes of this opinion that the claimant in question does 
in fact make her permanent residence on the pt·operty. 

It is my opinion that, under' present Florida law, the interest of a settlor would qualify 
for a claim of homestead exemption only if the trust could be considered void. Under 
present Florida law, a recorded deed of trust c:ould seldom, if ever, be considered void. 
Section 689.071, F. S.: Ferraro v. Parker, 229 So.2d 621 (2 D.C.A. Fla., 1969). The earlier 
opinions of this office have all indicated that the interest of a trust beneficiary, even 
though he 01' she may reside on the trust prop(~rty making the same his 01' her home, is 
seldom sufficient to support a claim for homestead exemption. Attorney General Opinions 
074·313,072·12, and 055·78. See also Aetna Insurance Company v. LaGasse, 223 So.2d 727 
(Fla. 1969). I find nothing 11'\ the interests of these trust beneficiaries to constitute an 
exception to this rule. 

Furthermore, ill AGO 055·78, one of my predecessors held that the legal title of a 
trustee is not sufficient to support a claim for homestead exemption. While there are no 
Florida cases to support this conclusion, it seems to be well in accord with the weight of 
authority from other jurisdictions. Oree v. Gage, 38 Cal. App. 212, 175 P. 799 (1918): 
Treece v. Carl', 58 S.W. 78 (Tenn. 1900); Wood v. Wit (Tex. Civ. App.), 223 S.W. 277, error 
dism'd.(1920); 40 Am. Jur.2d Homestead s. 55; 40 C.J.S. Homestead s. 78b; 74 A.L.R.2d 
1355, 1384, s. 27, 89 A.L.R. 561. 

There seems to be relatively little authority considering the effect of the concurrence 
of the interests of a trustee and beneficiary. However, in AGO 055·78, it appears that the 
potential claimant was both a beneficiary and a trustee. That opinion came to the 
conclusion that, since the potential claimant's interests in neither capacity qualified, 
homestead exemption was not available. Although the California case of Furman v. 
Brewer, 38 Cal. App. 678, 177 P. 495 (1918), did seem to find that homestead exemption 
would be available to one who was simultaneously a trustee and a beneficiary, it appears 
that the claimant also had joint legal title in her own right, separate and apart from the 
legal title she held as trustee, distinguishing the case from the situation under inquiry 
here. 

076·205-0ctober 11, 1976 

CONSTITUTIONAL LAW 

DISCRIMINATION BETWEEN MALE A ~D FEMALE POLICE 
OFFICERS I::-.1' DUTY ASSIGNMENTS IMPERMISSIBLE 

To: Glcendolyn S. Cherry, Representatiue, l06th Distnet, Miami 

Prepared hy: SharYI! L. Smith, Assistant AttOl'lZey General 

QUESTION: 

Does a policy or regulation which excludes all female police officers 
from patrol duty or limits the functions performed by female officers to 
such areas as juvenile and rape investigations violate Title VII of the 
Civil Rights Act of 1964? 

SUMMARY: 

A policy 01' regulation which excludes all female officers from patrol 
duty 01' limits the functions performed by female officers to such areas as 
juvenile and rape investigations violates Title VII of the Civil Rights Act 
of 1964. 

The statutory language and legislative history of Title VII of the Civil Rights Act of 
1964, 42 U.S.C. s. 2000{e), et seq. (hereafter Title VlI), indicates that one of the objectives 
of Congress in enacting Title VII was to provide an opportunity for anyone to enter the 
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job market without being subjected to disparate treatment because of race, color 
religion, sex, or national origin. Through Title VII, Con~l'ess has established a llationai 
policy that each person must be treated as an indivldual and not on the basis of 
characteristics generally, and often falsely, attributed to any racial, religious or sex 
group. In specific l'e/iard to claims of sex discrimination, Congress intended to strike the 
entire spectrum of dlsparate treatment of individual men and women resulting from sex 
stereotypes. Under Title VII, all stel'eotypic treatment of persons based on race, religion, 
01' sex, whether rational or irrational, is illegul. Sprogis v. Utlited AirLines, 444 F.2d 1194 
(7th Cir. 1971). Manhart v. City of Los Angeles, Dept. of Water and Power, 387 F. Supp. 
980 (D.C. Cal. 1975). 

If a police department limits, segregates, or classifies female employees and applicants 
for employment as police officers in a way which would deprive them of employment 
opportunities and otherwise adversely affect their status as employees because of thei!" 
sex, a prima facie violation of Title VII exists. The statistical absence of women on a 
polioe force has been said to be an acceptable method of determining the existence of sex 
discrimination in employment cases. See Schaefer v, Tannian, 394 F. Supp. 1128 (E.D. 
Mich. 1974). Once a prima facie case has been established, a heavy burden shifts to the 
defendant to show the validity of the selection device 01' to articulate some legitimate, 
nondiscriminatory reason underlying these practices. Officers for Justice v. Civil Service 
Comm. of San Francisco, 395 F. Supp. 378 (N.D. Cal. 1975); Wetzel v. Liberty Mutual 
nlSUl'anCe Co., 372 F. Supp. 1146 (W.D. Pa. 1974); McDonnel Douglas Corp. v. Green, 411 
U.S. 792 (1973). 

All federal courts which have considered the issue of exclusion of women from all 
positions within a law enforcement agency or the selected exclusion of women from 
patrol or othel' pOSitions within the law enforcement agency have thus far uniformly held 
that such exclusionary practices are not justified by any business necessity or bona fide 
occupational qualification and hence are violative of Title VII. 

In Schaefer v. Tannian, 394 F. Supp. 1128 (KD. Mich. 1974), the court found that the 
Detroit Police Department (hereafter referred to as the D.P.D.) had until 1970 utilized 
female police officers only in the Women's and Children's Section of the department. The 
policy of the D.P.D. in past years had been to exckde female officers from the entt'y 
position of patrolman. In January 1974, approximately 39 women graduated from the 
Criminal Justice Institute of the D.P.D., the greatest majority of whom (if not all) were 
assigned to the Youth Services Bureau. New policewomen hired by the D.P.D. have in 
the past been assigned to and continued to be predominantly assigned to the Women's 
Division, or, as now reorganized, the Women's and Children's Service Section and the 
Youth Services Bureau. In support of the limitations upon wornell officers, the 
department urged that such practices were "necessary for the safety of !:~p' women and 
the efficient opel'ation of the police department," and was further justifieJ. through 
business necessity, However, the court found that the department had provided l~') facts 
to support a conclusion that its practices are or have been in the past necessary .',0 the 
safe and efficient operation of the department and that it likewise failed to met)t the 
burden of showing a business necessity. Accordingly, the court held, inter all"u, that 
restricting new policewomen employees to positions in the Women's Division violated 
Title VII. The court, inter aUG, ordered the imposition of a "quota system" upon the 
department which required the n.p.D. to hire at least one qualified female officer for 
every male oUicer until further o)'dered; ordered the D.P.D. to assign all persons who 
completed police training to divisionl' of the department without regard to sex pel' se; 
required the D.P.D. to begin immediately the use of recruiting material which stressed 
the equal role of men and women in the departmentj required the D.P.D. to inform the 
public that the D.P.D. would henceforth hire police omeers without regard to their seXj 
and also extensively revised the procedures previously utilized by the D.P.D. with respect 
to entrance exams. 

In Reynolds v. Wise, 375 F. Supp. 145 (N.D. Texas 1973), the plaintiff, a female 
employed by the Bureau of Prisons in an all male institution, asserted that the bureau 
violated Title VII by "freezing" female employees at lower civil service ratings by 
denying them the right to rotate jobs. It had beetl the policy of the Civil Setvice 
Commission that in institutions for men the corl'ectional officers would be men and in 
institutions for women the officers would be Women. In concluding that this policy of the 
Bureau of Prisons violated Title VII, the court found that "no business necessity 01' bona 
fide occupational qualification has been shown by the government." Reynolds, supra, at 
151, and accordingly, the defendants were, inter alia, ordered to make available to the 
plaintiff'the opportunity to apply for the position of correctional officer and, if application 
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is made "to entertain that application u~on the first opening thereafter." Id. Additionally, 
the court awarded plaintiff an attomey s fee in the amount of $5,000. Reynolds, supra, at 
152. 

Significantly, the court in Reynolds did not prohibit "selective work responsibilities 
among correctional officers excluding from the duties of women officers assignments to 
dormitories or shnkedowns in ordor to insure the privacy of inmates." Reynolds, supra, 
at 151. Similarly, I urn of the view that femnle police officers may be assigned to special 
units deallng with cases involving sexual battery upon females, or males assigned to units 
dealing with cases involving sexunl battery upon males, without violating Title VII. Such 
a practice would guarantee the right of prlVacy of victims of crimes ill an intimate, 
personal area which has becm recognized as such under the Federal Constitution and 
would not constitute sex discrimination under Title VII. 

In Officers for Justice v. Civil Service Comm. of San Francisco, 395 F. Supp. 378 (N.D. 
Cal. 1975), the court, in enjoining the use of a height requirement and physical agility 
test for applicants for patrol positions on the city police force, noted that "women have 
historically been totally excluded from positions as patrol officers in the San Francisco 
Police Department" despite the presentation of evidence which indicated that 

... women have been used in police patrol work in substantial numbers 
nationwide. most notably in Washmgton, D.C. and New York City, and locally, 
in the California city police departments atld county sheriff's offices. 

The court ordered the city to provide that 15 of tlvil 40 persons in each of the first four 
polke academv classes be women, thereby insuring that 60 female officers would be on 
patrol duty wi'thin 32 weeks. Also see Berni v. Leonard, 331 N.Y.S.2d 193 (Sup. Ct. 1972), 
an'd, 336 N.Y.S.2d 620 (Sup. Ct. 1972); City of Schenectady v. State Division of Human 
Rights, 373 N.Y.S.2d 59 (Ct. App. 1975). 

In sum, I am of the opinion that the exclusion of women from patrol duties within a 
police department constltutes a violation of Title VII which cannot be justified on the 
grounds of busil1e!ls necessity 01' bona fide occupational qualification. Fears for the 
"physical safety of women" have been found to he insufficient as a matter oflaw to justify 
the exclusion. As stated by the Fifth Circuit in response to a similar contention: 

... Title VII rejects just this type of romantic paternalism as unduly Victorian 
and instead vests individual women with the power to decide whether or not to 
take on unromantic tasks. Men have always had the right to determine 
whether the incremental increase in remuneration for strenuous, dangerous, 
obnoxious, boring or unromantic tasks is worth the candle. The promise of Title 
VII is that women are now to be on equal footing .... [Weeks v. Southern Bell 
Telephone and Telegraph Co., ,!O8 P.2d 228, 236 (5th Cir. 1969).] 

076·206-0ctobl~r 11, 1976 

TAXATION 

STATUS OF CIRCUIT COURT CLERK WI-IEN COLLECTING 
DOCUMENTARY STAMP TAX-BONDING-COMMISSION 

To: d. Ed Straughn, E,<-cccutivc Dir('c·tor, Department of RCl'elllle, Tallahassee 

Prepared by: Caroline C Mucller, Assistant Attomey General 

QUESTIONS: 

1. Is the status of the cIm'l, of the circuit court, when collecting the 
excise tax on documents as required by s. 201.11, F. S., that of an agent of 
the Department of Revenue? 

2. If the statute classifies him as an "agent," is he required to post 
bond? 

3. If the statute classifies him as an "agent," is he entitled to receive a 
commission? 
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SUMMARY: 

The clerk of the circuit court, when collecting the excise tax on 
documents as required by s. 201.11(2), F. S., is acting 01' serving as the ex 
otIicio agent of the state and the Department of Revenue for the 
collection of such tax. Section 201.11(2) requires that the clerk as such ex 
officio agent be bonded as required by, and provided for in, the duly 
promulgated rules of the Department of Revenue. The existing rules 
provide that the Department of Revenue will purchase a blanket boml 
covering all agents collecting documentary stamp taxes with all costs 
associated therewith to be allocated to those agents so bonded and the 
cost of the coverage for each agent being deducted from any commissions 
due that agent. 

When the clerk of the circuit court collects the documentary stamp 
taxes for, and as the ex otIicio agent of, the state and the Department of 
Revenue, s. 201.11(2), F. S., requires that he be compensated at the 
prescribed rate as is any other authorized agent performing the same 
service for the Department of Revenue. Such compensation to the clerk 
is income of the otIice of the clerk of the circuit court and not personal 
income of the clerk. 

Questiond 1 and 3 are answered in the affirmative and question 2 is answered by the 
following discussion. 

Your first question asks whether a clerk of the circuit COUlt, when collecting the excise 
tax on documents as required by s. 201.11(2), F. S., as amended by eh. 74·325, Laws of 
Flol'ida, and further amended by Ch. 76·199, Laws of Florida, is an agent of the 
Department of Revenue for the collection of the tax. The answer is clearly in the 
affirmative. 

Section 201.11(2), F. S., as amended by Ch. 76·199, Laws of Florida, provides in 
pertinent part: 

(2) The county comptroller or, if there be none, then the clerh of the circllit 
COllrt, shall serve ex officio, and the Department of Rel'enlle may appoint others, 
as agents for the col/ection of the tax imposed by this chapter [the documentarv 
stamp tax.] ... All agents shall be subject to audit and shall post a bond a's 
may be required by the Department of Revenue. The Department of Revenue 
may purchase a blanket bond; however, all costs associated with such a bond 
shall be allocated by department regulation to those agents so bonded. An agent 
shall be compensated one·half of 1 percent of the value of the stamps sold as 
collection costs in the form of a deduction from the amount of the tax due and 
remitted by him .... (Emphasis supplied.) 

The material portions of s. 201.11(2), F. S., as amended by eh. 74·325, are identical with 
the above·quoted provision from the 1976 amendatory act. The punctuation of the 
statutory language makes it clear that the phrase "as agents" relates to the verb phrase 
"shall serve." In relation to the clerk of the circuit court (01' the county comptroller), the 
statute should be read, and in fact does read, as though it stated that the clerk shall set've 
ex officio as the agent (of the state) for the collection of the documentary stamp tax, 

Prior to revision in 1974, s. 201.11(2), F. S., provided only that the Department of 
Revenuc "may appoint agents" (Emphasis supplied.) for the collectIOn of the 
documentary stamp tax, i.e., it authorized the department to appoint such agents. Even 
though clerks of the circuit courts were appointed to be agents of thc Department of 
Revenue for the collection of the tax undel' s. 201.11(2), F. S. 1973, there was no strltutory 
requirement that the clerks accept the appointment 01' collect the tax. Cf, s. 201.12, F. S., 
and Rules 12A·4.01(2) and 12A·4.07, F.A.C., relating to the clerk's duty to report to the 
department the names and addresses of anyone failing to have affixed the I'equired 
amount of stamps on any instruments recorded in the clerk's office, and s. 201.01, F. S. 
But if a clerk did accept such appointment, he was clearly acting as the agent of the 
Department of Revenue for the collection of the stamp tax. This is evidenced by the 
statutory language, "(t]he department of revenue may appoint agents" (Emphasis 
sUBPlied.), and by the rules of the Department of Revenue intel'pl'eting the statutes. 

Rule 12A·4.01(3)(a), F.A.C., revised August 18, 1973, and adopted before the statutory 
revision of s. 201.11(2), F. S., in 1974, defines "Stamp Tax Agent" to mean "[t)he several 
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Ch'rl18 of eirc'lu't Court and other persolls 01' firms authorized by the Department to 
collect docume11tury stamp tax," (Emphasis supplied.) and Hulu 12A"I.Ol(6Hul, F.A.C., 
stntes thut "[tJhe law outhorizes the appointment of ugt'nts for the collectioll of the tax." 
Also sec Hule 12A·4.(llC7), F.A.C., providing thnt the "clerk's" consignment account shall 
not exceed his bond und stipulating the procedul'es t:J be foll()wed in dosing out stump 
uccounts of clerks. 

Up()n the revision of s. 201.11(2), F. S .. in 1974. pursuant to Ch, 74·:325, Laws of Floridu, 
and the amendatorv provisions enacted by Ch. 76·199, Laws of Florida, the statute itself 
in tl't'ms now rC'qlli;'es that the severu! county comptrollers 01' clerks of the circuit COltl'ts, 
us the case mav be, serve as ex officio agellts of the state and the Department of Revenue 
for the collection of the documentary stamp lax. The chunge in the statute did not affect 
the status of the clerks as agC'llts but only affected their previous permissil!e status as 
agents. The statute, ns umended, not only confers authorit~ to aet as such agents but it 
imposes a dlltv on the c1el'ks to act and serY(> as the ex officIO agents of the state fOI' the 
collection of state taxes. ' 

That the Legislature intended in the 1974 l'('vision fOl' the county comptrollers 01' clerks 
of the circuit cou!'ts to continue to serve us. and have the status of, ex officio agents of 
the state and the Department of Revenue for the collt'ction of the documentary stamp 
tax is further l,vinced by the title to Ch, 74·325, supra, which is an act relating to county 
officials. The title, among othel' things. specifies that tht· act provides for "the clerk of the 
circuit l'Ottl't to serve ex officio a.~ agpn ts foJ' the collet'tion of the eXcise tax on 
documents." (Emphnsis supplied.) 

In addition. the above·cj ~d definition in Rule 12A·4.01(3)(al, F.A.C., is still in effect 
defining "stam? tax agent" to include clerk of the circuit court. The passage of Ch, 74· 
325, Sllpm, di( not chunge the operative efrect of this rule or of other D£lpartment of 
Rl!vt'I1u(' rules. The Department of Hevenue is authorized pursuant to s. 201.11(1). F. S, 
to issue rules and l'e~Tttla(:ions to ('m'I'Y out the provisions of the documentary stamp tax 
law. Such rules were and are prima facie valid with the force and effect of law until held 
othm'wise bv thQ (·ourts. See Florida Livestock Board v. W. G. Gludd<:'I1, 76 So.2d 291 
(1954); MCS\Veell v. Stlttt' Liv(~ Stock Sanitary Board of Florida, 122 So. 239 (1929l. 

Th\ts, in regllrd to YOUl' first qUeHtioll, I COllc1ude that the circuit court clerk is Hcting 
or s('I'ving as the statutory ex officio ag(.'llt of the state und the Department of Revenue 
for the coll('ction of the do"umentary stamp tax: indeed, the statute mandates that he so 
serve. 

Your second qlll'stion usks wheth(l)' a clpl'k of the circuit court acting as al1 ex offiC'io 
ag(~nt of the state and tll<:' Department of Hevenue must post It bond. Section 201.11(2), 
F. S .. as amended. provides that "fall! agents ... shall post a bond as may bc rC'qllired 
hI' thC' Departmeret of Revenul·." (Emphasis supplied.) This sectiOll ulso provides that tilE' 
Departm('nt of Rl\vel1ue may purchase a blanket bond with all costs associated therewith 
to lw allocated to the agents so bonded. 

TIlE' l'uk'il of the Depul'tnlPnt of Revt'nue carry out the provisions of the statute. Rule 
12A·,1.0l(3Hal, F.A.O., 8tutel.i that c1erk!l of the circuit courts are stamp tax agents. Rule 
12A··1.01(6)(a), F.A.C., states that. all agents shall bp bonded unless on a cash basis. Rule 
12A·4.08(1). F.A.C., I'(litel'utes this requirement in a provision dealing with agents' use of 
Inl'tl'l' mal'hines. Rule 12A·4.01(6l(d, F.A.C.. provides that a blanket bond will be 
purchas(·d by thl' Department of Revenue covel'ing all ugents but thut the costs of such 
b()nd will be allocated to those llg<.'IltS so bonded, with the cost of the coverage for each 
agent bl'ing deducted from any commissions due that agent. Rule 12A·,1.01(7I, F.A.C .. 
sf)l!cifi('s that the l'1ed,'s consignment account shall not exceed his bond and that the bon.d 
s mil be apportioned to the several accounts tht~rein designuted. 

Thus, I would conclude in regard to your secOlld question that the clerk of the circuit 
cou!'t a('ting as u statutory ex officio ug(.'I1t of the stute and the Department of Revenue 
i!'l required by the duly promulgated rules of the department to be bonded as thet'ein 
provided fOI·. 

Your third <J,lIestion concel'l1S the entitlement of the clerks of the cil'cuit COUl'ts to the 
commission pmd by the Department of Revenue to agents as compensation fol' collecting 
the documentary stamp taxes. Section 201.11(2), :£0'. S., as amended. directs und requires 
that an ,Igpnl bl' compensated at the I?rescl'ibed rutc as collcction costs and that the 
department shall allow such compensatIon to such agcnts. SeC' also Rule 12A·,1.01(6)(bl. 
:£o'.A.C. Pur:;ttant to s. 145.121(1l. F. S., such commissions or compensation are deemed to 
be a portion of the in('ome of tIlt' office of the clel'k and not personal income of the clerk, 
lind pursuant to s. 218.36(2), I~. S., must be paid into the county general fund as part of 
the eXCl'SS income of th(' office. Also SC'C' Sf!. 116.03, 218.36(4). alld 219.06. F. S. Since the 

400 



ANNUAI,. REPO,RT OFTmi !\'M'O,RNEY Gl':NERAk 

clCl'k of the drcuit COUI't is the ex officio agent of the state and the Depurtment of 
H(>Vl'lltU! fol' the collection of t!tp Rtatt! documentury slamp taxes as required by s, 
201.11(2), tho clel'k is not only entitlE!d to the statuto\'ilv pl'escJ'ibed commission or 
rompl'l1sntion, but the statute requires that he be compensntecl at the proscribed rute as 
is any other aUlhorized agent performing' the same service for the Departmc!lt of 
I{eVl·!1tW, 'rho 1976 am(!lldmeIlt ~!' s, 201.11(2) made by eh, 76-199. Laws of Florida. 
pI'Mides that the prescl'ibed commission 01' costs of collection be paid "in the fOl'm of u 

. d('ductioll from the amount of the tax due lind remitted" by an agent and that the 
c\cpartnlt'nt allow such deduction to tlw agent paying nnd remitting the tax "ill the 
manner as provided for by the department," . . 

076-207-,!'·I";vbel' 11, 1976 

COUNTIES 

g~lPLOY:\ll~:,T OF COUNTY ATIOHNEY NOT ALLOCATING PAYMENT 
BETWEEN SALARY AND I<~XPt;NSES IS LAWFUL; 

RE,'TIREMENT CREDIT 

Tel: grIll>:>! Ellisoll, Auditor (JeNeral, Tallah(lssC'e 

1'rt'plIl'(,(/ by: Larry Lt't:y, Assistant Altol'lle), Gel/('ml 

(WEf)TION: 

May tlttl Board of County Commissioners (f Citrus County pt'ope:rly 
enter into a contract of employment which does not specifically set forth 
the amount 01' compensation to he paid the employee for his sel'vices as 
distinguished from expen:;es, and which contract therefol'e is ambiguous 
as to the nmount of compensation for which he should be given 
l'cth'ement credit? 

SUMMARY: 

A bourd of county commissioners was authorized under s, 125,01(1) and 
(3), F. S" to cnte1' int;o ),l-~ 5-yen1' employment contraet with n county 
e/llllloyee nt il fixed Jnnua\ (!ompensation for all required legal services 
to the county and rOl' such office expenses that such c"unty employee 
may ell(~Olmtel'. 'fhe decision to elltet' mto such contracts. and the amount 
and form or manner of compensation to be paid and the terms nnd 
conditions thel'eof, is a decision which rests within the sound discretion 
of the hoard of ('ounty commissione\'s, For purposes of l'etircment 
cont1'ihutions, the board has determined that tht~ ritmual and monthly 
l'll.te of compensation is that specified in the contract which governs for 
all pm'l)OseS until othel'wise determined by the judiciary. 

You have attached b. COPy of tIll' employment agreement entered il1to between the 
Board of Countv Commissioncrs of Citrus County and Mr, William F, Edwards. who is 
b('ing cmpJoy~,.d·by the connty. Thi;; agl'eement indicates that the uttOl'l1'.lY is employed 
as an "emploveo" of the conntv subject to the tcrms and conditions set forth in the 
etnplovlllt'llt ug!'el'mt>nt. Parngl'iiph 6 of the agreement obligutes the county to pay the 
omplo\'ee the ::;um of $70,000 unnunllv fol' his legnl sel'vicl's and fol' snch office expenses 
as the' employee mav el1('ountel'. The employee's obligation is to fm'l)ish ull legal services 
l'l'quired bv the COlllltY and sllch other Citrus County governmental ugen('ies us the 
county mu\- direct as pi'ovided therein, (Se(' paragraph 2 of the ng-I'eement.) Pamgt'ltph 6 
of the agl'eemel\t provides thnt tht' employee "shall not be (!l1titled to any additionttl 
remuneration for his legal services and shull not invoice the County for any additional 
sums excer.t for the nmounts l1110wed to uny other govel'nmental employee in accordance 
with the HOl'ida Statutes." 

The slim und substance of the agreement is that the county has employed the employee 
at un unnunl compensation of $70.000 und fol' such office expense ns thE! employee mny 
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encounter as therein set forth. The general rule pertaining to decisions of boards of 
county commissioners in entering into such contracts or agreements is that such 
decisions are within the sound discretion of the boards of county commissioners. This is 
recognized in the case of State ex reI. Himes v. Culbreath, 174 So. 422, wherein it is stated 
at p. 423: 

Section 2153 of the Compiled General Laws 1927, provides, among other 
things, that the board of county commissioners shall have power to represent 
the county in the prosecution and defense of all legal causes. Among the sixteen 
powers which are by that section of the statute conferred upon the board of 
county commissioners the one empowering it to represent the county in the 
prosecution and defense of all legal causes is made the subject of a separate 
paragraph. The language contained in the grant of that power by the 
Legislature necessarily vests the boards of county commissioners, which bre the 
fiscal agents nf the counties and intrusted with the care and management and 
direction and control of their properties and their public works and in whom is 
vested also by that section the power of taxation for specific and general 
pUl:poses, broad discretionary powers to the end that the interests of'tlre counties 
in all legal co,uses and controversies in which they may be involved shall be 
adequately served. (Emphasis supplied.) 

The powers discussed in the quoted statute may now be found in large part in s. 125.01(1), 
F. S., as follows: 

The legislative and governing body of a county shall have the power to carry 
on county government. To the extent not inconsistent with general or special 
law, this power shall include, but shall not be restricted to, the power to: 

* 

(b) Provide for the prosecution and defense of legal causes in behalf of the 
county or state and retain counsel and set their compensation. (Emphasis 
supplied,) 

Also see s. 125.01(3)(a), F. S., which provides: 

No enumeration of powers herein shall be deemed exclusive or restrictive, 
but shall be deemed to incorporate all implied powers necessary or incident to 
carrying out such enumerated powers, including, specifically, authority to 
employ personnel, expend funds, enter into contractual obligations, and 
purchase 01' lease and sell or exchange real or personal property. 

Accordingly, the decision of whether or not to enter into such contract as weU as the 
decision as to the amount and form or manner of compensation rests with the board of 
county commissioners and is subject to its sound discretion. Presumably, the board of 
county commi~sioners has made appropriate provisions in the budget adopted pursuant 
to Ch. 129, F. S., for the inclusion therein of an amount sufficient to fulfill the 
employment agreement which it had entered into with the present county attorney. 

The authority granted pursuant to Ch. 125, F. S., is consistent with the general rule 
that, in the absence of constitutional restrictions, the LegislatUl'e may autho~'ize a board 
of county commissioners to fix salaries of employees (20 C.J,S. Counties s. 122b., p. 932 
and 81 C.J.S. Statutes s. 92., p. 1055) and that it may flx the compensation of state and 
county officers by fees, flat salary, or any other way, there being no prescribed formula 
for fixing a salary or making an appropriation for it. (State v. Lee, 197 So. 681 [Fla. 
1940).) 

There being 110 prescribed formula for fixing the compensation of county employees, 
this, too, rests within the discretion of the bom'd of county commissioners. State v. Lee, 
supra .. Also see Molwin Inv. Co. v. Turner, 167 So. 33 (Fla. 1936), holding that the general 
and speciflc statutory powcra of county commissioners as the general administrative and 
fiscal officers of the county are sufficient to suppor~ implied authority in the board to 
employ auditors for reasonable compensation to audit the books and accounts of county 
fee officers. 
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ANNUAL REPORT OF THE ATTORNEY G~B']?RAk~~_07,~.208 

Although you indicate that you feel that the terms of the contract ate ambiguous, the 
contract itself reflects that the amount of compensation is definite and determir.able. For 
purposes of retirement contributions and. matching contributions, the county commission 
has detel'mined that the annual rate as well as the monthly rate of compensation is that 
specified in the contract, and has annually so reported to the administrator of the Florida 
Retirement System. Such duly executed contract is prima facie valid and governs for all 
purposes unless otherwise determined by the courts. 

In your letter you refer to the Attorney General Opinion found in the 1931 Biennial 
Report of the Attorney General at p. 686. Tha\, opinion dealt with Ch. 14502, 1929, Laws 
of Florida, which was a specific statute requiring county officials in all counties in the 
State of Florida who receive their compensation, in whole or in part, by fees or 
commissions or fees and commissions to file itemized sworn statements showing receipts 
and disbursements of their respective offices. That opinion is not pertinent to your 
request. 

Your letter does not state or indicate that you feel that the board of county 
commissioners has been guilty of fraudulent conduct or other improl?l'iety, and YOll do 
not state thl:'t the county attorney is not fulfilling his contractual obligations. No abuse 
of the discretion vested in the county commission has been dem011stl'ated and, in any 
event, such matters are determinable;' by the judiciary and beyond the scope of my 
authority. Accordingly, based on the facts set forth in your letter, no abuse of discretion 
or improper use of county funds is indicated. This is not such a situation as was 
considered by this office in AGO 074·192 or AGO 073·133. Accordingly, the decisions 
involved in the creation of the employment contract and the terms and conditIons thereof 
are decisions which rest within the sound discretion of the board of county 
commISSIoners. (Also see AGO's 058·178, 068·70, and that found in the 1951 Biennial 
ReJlort of the Attorney General at p, 236.) 

Section 121.021(22), F. S., defines "compensation" and provides therein in part as 
follows: "Under no circumstances shall compensation include fees paid professional 
persons for special or particular services." The manner in which the contract is drawn 
indicates that the county attorney is employed on a full·time basis to perform whatever 
legal services are required by the county and such other Citrus County governmental 
agencies that the county may direct and may not accept any private cases after Ja.nuary 
1, 1973, without the exprp,ss written consent of the county. The employee is given until 
December 31, 1972, to finalize his private practice oflaw. Accordingly, the contract is not 
one wherein the attorney is employed for special or particular services but is instead a 
contract of general employment. 

076-208-0ctober 14, 1976 

BOARD OF BUSINESS REGULATION 

NO POWER TO ADOPT RULE MANDATING PERIOD DURING WHICH 
PARI·MUTUEL PERMITTEE MUST OPEN FACILITIES 

To: John R. Culbreath, Representative, 36th District, Broohsville 

Prepared by: Staff 

QUESTION: 

May the Board of Business Regulation and the Division of Pari-mutuel 
Wagering of the Department of Business Regulation promulgate a rule 
which requires a pari-mutuel permittee, specifically a thoroughbred 
horse track, to open its stables and racing strips prior to the start of its 
racing season and l'emaitr open subsequent to the termination of its 
racing season? 

SUMMARY: 

Absent suhsequent judicial or legislative clarification, a rule Pl'oposed 
by the Division of Pari-mutuel Wagering to l'equh'e aU horse tracks 
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within a 50-mile radius to opell their stables and racing strips by 
November 1, and to remain open until 10 days beyond the closing of the 
winter racing season would appear to violate the necessary statutory 
authority requirement judicially expressed by the Florida courts. 

The Division of Pari-mutuel Wagering has proposed a rule that will require all 
thoroughbred horse tracks within a 50-mile radius of another to open their stables and 
racing strips by November 1 of each year and remain open until 10 days beyond the 
closing date of the track operating the last period of the winter racing season. See 
propoRed Rule 7E-1.02(43), F.A.C. A similar rule had been previously in effect but it was 
repealed in 1972. 

The purpose of the rule is to assure horsemen shipping horses to the South Florida 
track of ample f'tall space. The division believes this stall availab i Iity will enhance efforts 
to incl'ease the quantity and quality of horses at Florida tracks. TIll' division has also 
indicated some concern about the competitive impact of year-round racing programs 
authorized by the stutes of Illinois and New York. These valid st.ate interests have been 
recognized as in: Gulfstream Park Racing Association. Inc. v. Board of Business 
Regulation, 318 So.2d 458 (1 D.C.A. Fla., 1975) cert. denied 323 So.2d 290 (Fla. 1975): West 
Flagler Association, Ltd. v. Board of Business Regulation, 241 So.2d 369, 376 (Fla. 1970); 
Wilson v. Sandstrom, 317 So.2d 732 (Fla. 1975); Hialeah Racecourse, Inc. v. Gulfstream 
Pat·1t Racing Association. (Fla. 1971): Hubel v. West Va. Racing Commission, 513 F.2d 243 
(4th Cir. 1975). The rule is expected to have a substAntial economic impact upon all three 
operating racetracks. 

Pursuant to s. 120.54(13), F. S., no agency has inherent rulemaking authol'ity. It is 
clear that administrative agencies have no common-law powers and that the powers they 
do possess are limited to the statutes that create them. State e."C reI. Greenberg v. Fla. St. 
Bd. of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla., 1974), Any rule must be reasonably 
related to the purposes of the enabling legislatioll and cannot be arbitrary 01' capricious 
to be sustained. See also Mourning Family Publication Service, 411 U.S. 356 (1972); 
Florida Citrus Commission v. Golden Gift. 91 So.2d 657; State ex ret. Paoli v. Baldwin, 31 
So.2d 627; State ex reI. Burr v. Jacksonville Terminal Company. 106 So. 576. In effect, an 
administrative rule promulgated in the furtherance of a statute must be consistent with 
the provisions thereof. DeThorne v. Beck. 280 So.2d 448 (1973). Therefore, when a 
regulatory body is created by statute and endowed with the authority to promulgate 
rules unci ~·eg1.l1ations to carry into effect statutory provisions, the ruleD and regulations 
must be consistent with those provisions and must not amend thi!m. Florida Growers Co
op Transport v. Department of Revenue, 273 So.2d 142 (Fla. 1973). An administrative 
agency may not legislate, and its rules and l'egulations cannot add to or vary the nature 
of the extent of the authority conferred upon it by statute or change or amend the 
statutory law. Atluntic Coast Line Railroad Company v. Mack, 57 So.2d 447 (1952). 

The division has been granted authority to "carry out the provisiOllS" of Chs. 550 and 
551. F. S .• lInci to make rules necessary for the "holding, conducting, and operating of all 
1'Uce tracks, race meets, races held in this state, provided, such rules and regulations 
shall be llIziform ill their application and effect." (Emphasis supplied.) State e."C reI. 
Hollywood Jockey Club, Ille. v. Stein, 182 So. 863, 871 (1938); State ex reI. Biscayne 
Kennel Club v. Stein, 178 80. 133 (1938); Simmons v. Hanton, 65 So.2d 42 (Fla. 1953); 
State t'x rel. Mason v. Rose, 165 So. 347 (1936). In Dept. of Business Regulation v. 
Vandervort. 273 So.2d 66 (Flu. 1973). the Supreme Court struck down a rule promulgated 
by the Division of Pari-mutuel Wagering which established a minimum jockey fee 
schedule fol' payment of jockeys in the absence of contract. In a brief per curiam opinion, 
the court stated that the rule was unconstitutional. reasoning as follows: 

We agree ... that the Legislature has not specifically authorized the setting 
of fees, and this is too broad a power to be derived from the general statutes 
citt·d. [s. 1550.01(1) and s. 550.02('1), F. S.) 'rhe Due Process Clauses of Article I, 
Section 9 of the Florida Constitution, F.S.A. and the 14th Amendment of the 
United States Constitution preclude the prescribing of minimum wages without 
specific legislative authorization. [273 So.2d at 67.J 

The same essential conclusion, lack of statutory authority, was found in Jones v. Kind, 
61 So.2d 188 (Fla. 1952) when the court COllcluded that the then racing commission was 
without authority to require a person to sever his financial interest in racing. 
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Of particular interest is St. Petel'sbul'g Kennel Club v. Baldwin, 38 So.2d 436 (Fla. 1949) 
in which u rule prohibited dog l'acing mntinee programs during an authorized horse 
racing season jf the tracks were within a 50·mile radius of each other. A Pinellas County 
dog track owner successfully challenged the rule since the rule would not be essentially 
uniform in application: 

We construe the words in paragraph 4, "such rules and regulations shall be 
uniform in their application and effect," to be of statewide apolication and 
effect, there being no attempt in the lnw at classification on any basis. If the 
rule complained of violates limitation (1) or (2) preceding pamgraph in its 
practical application, it transcends the power of the State Racing Commission. 
l38 So.2d at '138.J 

In this instance, the effect of the proposed rule is the same as in Baldwin and contrary 
to the statutory requirements. 

The horse racing season will commence with Tropical at Calder opening around 
November 13 to be succeeded by Gulfstream and Hialeah. Calder will commence its 
summer horse racing season on or about May 13 and close on or about November 10. The 
effect of the rule will have all three tracks open November 1 and remain open to on 01' 
about May 21. Calder would, of course, be the only track required to remain open 6.e 
entire year. That track is effectively prevented from ever closillg its facilities to even be 
able to rebuild or take other necessary steps to ensure the safety of the attending public. 
Absent subsequent judicial 01' legislative clarification, this rule impact would appeal' to 
violate the necessary statutory authority requirement judicially expressed in Vanden'ort 
and BaldldT!. See also Ch. 75·43, Laws of Florida. 

076-209-0dober 14, 1976 

CITY OF HIALEAH 

MAY PURCHASE HIALEAH RACETRACK 

To: Dale Bennett. Mayor. Hialeah 

Prepared by: Staff 

QUESTION: 

May the City of Hialeah acquire Hialeah Racetrack under the terms 
outlined below? 

SUMMARY: 

Premised upon described procedural and contractual limitations and 
safeguards, the City of Hialeah may purchase the Hialeah Race Track 
and lease the facility to a private person pursuant to a lease-purchase 
agreement. 

The cs!'~ntial asp~cts of the proposed purchase, as I understand them, are that the 
present owner of Hialeah Park, Inc., will convey fee title of the park to Mr. John 
Brunetti. Mr. Brunetti will in tum convey fee title to the city. Hialeah Park, Inc .• will 
receive approximately $12.3 milliol'l as consideration for this conveyance. The city will 
provide $9.000,000. The city will finance its share of the purchase price through loans 
from various local lending institutions. These city loans will be evidenced by promissory 
notes secured by a purchase money mortgage on the track and will be repaid solely from 
revenue generated by the city's leasing of the park. The city will then ~ease the track 
back to Mr. Brunetti pursuant to a 30-year lease.purchase agreement. The terms of the 
agreement provide, among other things, that during the life of the agrlmment, the track 
will be used as a thoroughbred racing facility and for other municipal.public 
"recreational and educational purposes." Recognizing the time limitations imposed and 
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subject to the following discussion, I am of the opinion that the City of Hialeah may 
exercise its discretion to purchase the tmck in the manner described above. 

Section 7 of the city charter provides that: 

The city is authorized to acquire by purchase or condel1}nations ... parks, 
park lands , . , or other public plncr!s , , . and to enter mto and to execute 
('olltl'acts, leases or mortgages thereon, at the purchase price thereof; provided, 
however, that the time of payment shall in no case be for a longer period than 
thirty years, nor shall the rate of interest on such payments exceed six percent 
per allllllm. The ('ounci! is authorized to issue such evidences of indebtedness 
for the purchase pl'ice, as it may deem [Jroper'. All net revenues derived from 
any of the properties so purchased shall be applied on the payment of interest 
and creating a sinking fund for the redemption of such obligations, Any 
obligation issued under this section shall be exclusive of the limitation of the 
power of the city to issue bonds us provided in this charter. (Emphasis 
supplied.) 

Section 166.111, F. S., of the Municipal Home Rule Powers Act, provides that: 

The governing body of evel'Y municipality may borrow money, contract loans, 
and issue bonds as defined in s. 166.101 from time to time to finance the 
undertaking of any capital or other project for the purposes pr!rmitted by the 
State Constitution and may pledge the funds, credit, property, and taxing power 
of the municipality for the payment of such debts and bonds. {Emphasis 
supplied.} 

Section 166.101(8), F. S., provides that H[tjhe term 'project' ... embraces any cupital 
expenditure which the governing body of t Ie municipality shall deem to be made for a 
public purpose." (Emphasis supplied.) See also s. 166,021, F, S., providing that 
municipulitJes "may exercise any power for municipal purposes, except when expressly 
prohibited by law." (Emphusis supplied.) 

Based upon the nbove statutory provision, the city council has the authority to borrow 
money to finance the track purchase, to secure such indebtedness with a mOl'tgage 
(maximum 30 Veal'S at 6 percent) on the track, and to lease the track (once purchased) if 
done so in a' manner consistent with the applicable statutory and constitutional 
limitations. The city does not contend that it is within an exemption enumerated in s. 
10(c) and (dl, Art. VII, State Canst. Section 10 generally prohibits the pledging of 
municipul credit or taxing power to aid private entities for other than municipal 
purposes. Thus, the city council must conclude that the transaction and track purchase 
will serve a "public purchase," Bannon v. Port of Pulm Beach Dist., 246 So.2d 737 (Fla. 
1971). 

The Florida Supl'cme Court in City of West Palm Beach v. Williams, 291 So.2d 572,578 
(Fla. 1974). stated thut a legislative finding that a proposed undertaking would serve a 
valid public purpose should not be disturbed absent a showing thut it is arbitrary and 
unfounded. See State v. Reedy Creek Improvement District, 216 So.2d 202 (Fla. 1968); 
State v. Daytona Beach Racing and Rec. Fac. Dist., 53 So.2d 34 (Fla. 1956); and State v. 
City of Jacksonville, 53 So.2d 306 (Fla. 1951l. The proposed track purchase will be held 
constitutionally valid under s, 10, Art. VII. State Const., upon a sufficiently demonstrated 
detm'mination that the public will be primarily benefited and any private persons only 
incidentally benefited. 

In State v. Daytona Beach Racing & Rec. Fac. Dist .. S/lpra, the public purpose aspect 
of the Daytona Beach Motor Speedway was unsuccessfully challenged as being 
predominuntly for private purpose, The court refused, unless blatantly erroneous, to 
disregurd the legislutive conclusion that the speedway furthered "public purposes in 
promoting the economic, commercial and residential development of the District." The 
court concluded thnt governmental ownership and operation of the speedway "would 
serve a valid public purpose," 

The Florida judiciary, on many occasions, has recognized the significant governmental 
revenue interest and public purpose in the Florida pari-mutuel industry. Gulfstream 
Park Racing Association, Inc. v. Boat'd of Business ReguLation, 318 So.2d 458 (1 D,C.A, 
Fla .. 1975) cert. denied 322 So.2d 979 (Fla. 1975); West Fl!igler Association, Ltd. v. Board 
of Business Regulation, 241 So,2d 369, 376 (Fla. 1970); Wilson v, Sandstrom, 317 So,2d 
732 (Fla. 1975); Hialeah Racecourse. Inc. v, Gulfstl'eam Park Racing Association. {Fla. 
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1971); Hubel v. West Va. Racing Commission, 513 F.2d 243 (4th Cir. 1975). The state's 
goal of maximizing production of tax revenue was implicitly recognized in Calder Race 
Course, Inc. v. Board of Business Regulation, 319 So.2d 67 (1 D.C.A. Pia., 1975). The 
Hialeah track's economic situation was given significant judicial recognition in 
Gulfstream Pari/ Racing Assoc. u. Bd. of Business Regulation: 

The Board finds that it would not be in the best interest of the State if Hialeah 
Race Track closed its operation because that closing would adversely affect the 
entire thoroughbred industry within the State of Florida, and could have a 
deleterious effect on other revenue producing industries, not the least of which 
is Florida's tourist industry. Owners of horses are annually attracted to 
Florida's winter racing season because of the continuing operation of the three 
race tracks (Tropical racing at Calder, Hialeah and Gulfstreaml, and the Board 
finds in addition, that Hialeah stabled and raced an impressive list of the 
nation's leading thoroughbreds. 

* 

The evidence further justifies the Board's apprehensiOll that Hialeah's closing 
would adversely affect the breeding industry and tourism generally. [318 So.2d 
at 465.466.] 

These judicial determinations of the paramount public interest in the survival of the 
Hialeah track are buttressed by the 1975 legislative findings 1'f'6al'ding the Florida 
thoroughbred pari·mutuel industry. See Chs. 75·42, 75·43, and 7!'i·44, Laws of Florida. 
Based upon these judicial and legislative determinations of a predc'minant public purpose 
together ',vith the submitted economIc studies of the track's impact ~lpon thtl city, the city 
council could properly find a "public purpose" in the track's purchase and is consistent 
with s. 10, Art. VII, State Const. It should also be noted that in addition to the sales and 
ad valorem taxes generated by the track's operation, the track recently produced 
approximately $1,800,000 in pari·mutuel taxes. 

The referendum restrictions imposed by s. 12, Art. VII, State Con st., are applicable only 
when a municipality issues bonds. certificates of indebtedness, or any form of tax 
anticipation certificates payable from ad valorem taxation and maturing mOl'p than 12 
months after issuance. State v. County of Dade, 234 So.2d 651 (Fla. 197m: :\0111'1' v. 
Brevard County Educ. Fac, Author., 2'17 So.2d 304 (Fla. 1971). In Xohn the court 
concluded that the possibility of the district's moral obligation to levy luxes 01' 
appropriate funds brought that bond issuance within the purview of I:l. 12. The 
distinguishable facts presented here are: The lease·purchase arrangements between the 
city and Mr. Brunetti; the city's contractual arrangement not to have any legal 01' moral 
obligation to expend any municipal funds; and the financial arrangements whereby the 
lending institutions have agreed never to look to the city for any financial relief and to 
limit their recourse to Mr. Brunetti and the property. 

Based upon the submitted agreements and data, contractual assurances referenced 
above, and the city council's determination that a public purpose is served by purchase 
of the track, it is my opinion that the city may purchase the Hialeah Race Track. State 
ex rei. Dade Co. Kennel Club, Inc. v. State Racing Commission, 156 So. 343 (Fla. 193'1). 

076-210-0ctober 14, 1976 

PUBLIC RECORDS 

EXAMIl'\EE MAY INSPECT CIVIL SERVICE EXAM, INCLUDING 
THE QUESTION SHEET AND ANSWERS, 

AFTER COMPLETING THE EXAM 

To: Ralph W. lvliles. City Attorney, Hialeah 

Prepared by: Sharyn L. Smith, Assistant Attorney General 
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QUESTION: 

Does an examinee have the right to inspect the results of a completed 
civil service promotional examination, including questions and answer 
sheets, after the examination has been completed? 

SUMMARY: 

An examinee has the right to inspect the results of a completed civil 
service promotional examination, including questions and answer sheets, 
after the examination has been completed. 

Section 119.01, F. S., as amended, states that "[iJt is the policY of this state that all 
stale, county, and municipalrecol'ds shall at nil times be open foi· a personal inspection 
by uny person. II Section 119.07(l) and (2)(a), F. S., provides: 

(1l Everv pcrson who has custody of public records shall permit the records 
to be inspected and examined by any person desiring to do so, at reasonable 
times, uuder reasonable conditions, and under supervision by the custodian of 
the records or his designee. The custodian shall furnish copies 01' certified copies 
of the records upon payment of fees as prescribed by law 01', if fees m'e not 
prescribed by law, upon payment of the actual cost of duplication of the copies. 
Unless otherwise provided by law, the fees to be churged fol' duplication of 
pubUc records shall he collected, deposited, and accounted for in the manner 
prescribed for other operating funds of the agency. 

(2)(a) All public records which presently are provided by law to be 
confidential 01' which are prohibited from being inspected by the public, 
whether by general 01' special law, shall be exempt from the provisions of 
subsection (1). 

The examination questions and answel' sheets are public records which must be made 
available for ptlblic inspection and examination unless made confidential by law. Accord: 
Attol'lley General Opinion 074·259. 

Section 119.07(2)(c), F. S., exempts from the mandatory inspection provisions of s. 
119.07(1) the following: 

(el Examinatioll questions and nnswer sheets of examinations administered 
by a governmental agency for the pu rpose of licensure, certification, 01' 
employment .... Ho!!'c!'cr. an examinee shall hape the right to I'e!'iell' his own 
completed e:wminatiofl. (Emphasis supplied.) 

Thus, while the examination questions and answer sheets of examinations administered 
for purposes of licensing, certification, or employment are in terms exempt from public 
inspection under s. 119,07(1), F. S .• the law reserves unto the examinee the right to 
review his own completed examination duly administered for such purposes. 

It is difficult to conceive how a right of review of administered 01' completed 
examinations 01' examination results by an examinee could be meaningful without a 
corresponding right to review the examination questions in conjunction with the answer 
sheets. Moreover, the term "examination" has been defined to include the test itself as 
well us the list of questions asked and the answers, statements, etc .• supplied by the 
person examined. See Random HOllse Dictionary, Unabridged Edition (N.Y. 1967). 
Section 119.07(2Hc), F. S., contains a proviso which. in legal effect, reserves unto the 
examinee the legal /'ight to inspect and examine the examination questions administered 
and his answer sheets, i,e .• the completed examination itself as it pertains to him which, 
by virtue of the proviso, falls within the purview of s. 119,07(1), F. S. In this regard the 
proviso is a limitation 01' restl'aint upon, and un exception from, the confidentiality 
features of s. 119.07(2)(c). See Furrey v. Bettendorf, 96 So.2d 889 (Fla. H)57l; State v. State 
Racing Commission, 112 So.2d 825 (fla. 1959). In construing a statute, a comt must 
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retains the right to review his own completed examination including the questions 
administered and their answer sheets. 

While the Civil Service Board of the City of Hialeah has the authority to promulgate 
rules and regulations governing procedures for administering examinatiol1s, it has no 
nuthority to adopt a rule which adds to 01' subtracts from 01' ill any way alters the 
provisions of Ch. 119, F. S. The Public Records Law specifically provides that exceptions 
to s. 119.07(1) may be provided for by law. In the absence of a statute authorizing public 
agencies to adopt rules regarding confidentiality of records, such a rule may not validly 
be adopted if the effect of the rule is to alter s. 119.07(1) in any way. See Industrial 
Foundation of the South v. Texas Industrial Accident Board, 19 Texas Supreme Court 
Journal 417, July 21, 1976. 

The Texas Supreme Court observed the following in Industrial Foundation of the 
South, supra, at 422, regarding f:l confidentiality rule which went beyond the scope of 
Texas' Open Records Law: 

Many statutes make various records kept by state agencies confidential. See, 
e.g., TEX. REV. ClV. STAT. ANN. art. 695j.1, s. 10 (Supp. 1975·1976); art. 5547· 
12a (Supp. 1975·1976); and art. 4445c. s. 4 (Supp. 19"(4). It is clear that the 
records covered by these statutes fall within Section 3(a)(1)'s exception for 
records made confidential by statute. While a rule may have the force and effect 
of a statute in other contexts, we do not believe that a governmental agency 
may bring its information within exception 3(a)(l) by the promulgation of a 
rule. To imply sllch altt'IO~·ity merely from general rule·making powers would 
bl! to allow the agency to c~r(,!lm(1ent the very purpose of the Open Records Act. 
Absent a more specific grant of authority (rom the Legislature to make sitch a 
rille, the rule must yield to the statute. (Emphasis supplied.) 

Since 110 charter act or special law grants to the civil service board authority to 
promulgate rules regarding confidentiality of examinations and answer sheets, the 
provisions of s. 119.07(1) and (2). F. S., apply and require the board to permit examinee.s 
to review their own completed examinations, including questions as well as answer 
sheets. 

076·21l-0ctober 18, 1976 

MUNICIPALITIES 

NO POWER TO REGULATE LOCATION OF VENDORS OF BEER FOR 
OFF·PREMISES CONSUMPTION; MAY REGULATE HOURS OF 

BUSINESS OF SUCH VENDORS 

To: Hart'ey R. [(lein, Reddicll Town Attorney, Ocala 

Prepared by: Gerald L. Knight. Assistant Attorney General 

QUESTIONS: 

1. Does a municipality have the power to adopt an. ordinance which 
establishes distance limitations between vendors of beer to be consumed 
off the premises and churches and schools? 

2. Does a municipality have the power to adopt an ordinance 
regulating the hours of business of venQors of beer to be consumed off 
the premises? 

SUMMARY: 

In light of s. 563.02(1)(a), F. S., a municipality does not have the 
authority under general law to establish by ordinance distance 
limitations between vendors of beer to be consumf.ld off the premises and 
churches and schools. A municipality does have the power to establish 
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such distance limitations by ordinance as to other alcoholic beverage 
vendors. 

Pursuant to s. 168.07, F. S. 1971, as preserved in effect by s. 166.042(1), 
F. S., and s. 562.45(2), F. S., a municipality has the power to adopt an 
ordinance regulating the hom's of business of vendors of beer to be 
consumed off the premises. 

AS TO QUESTION 1: 

Tn AGO 076·40, it wa~ concluded that, pursuant to s. 168.07, F. S. 1971, as preserved 
in effect by s. 166.042(1), F. S., of the Municipal Home Rule Powers Act and s. 562.45(2" 
F. S., of the State Beverage Law, municipalitIes have the power to establish by ordinance 
distance limitations between alcoholic beverage vendors and other alcoholic beverage 
vendors and between alcoholic bevemge vendors and churches and schools, provided, of 
course, that such power is not exercised unreasonably 01' arbitrarily. Cf. AGO 074·319. 
Section 168.07, F. S. 1971, repealed by Ch. 73·129, Laws of Florida, the Municipal Home 
Rule Powers Act, provided in part that municipalities "may regulate and restrain 
tippling, barrooms and nIl places where beer, wine 01' spirituous liquor of any kind is 
sold." Sectioll 166.042(1), F. S., provides in effect that municipalities may continue to 
exercise all powers conferl'ed on them by the statutory provisions repealed by eh. 73·129, 
includillg s. 168.07, and s. 562.45(2), F. S., provides as follows: 

Nothing in the Beverage Law contained shull be construed to affect or impair 
the power or right of any incorporated municipality of the state hereafter to 
enact ordinanres regulating the hOllrs of business and location of place of 
business, and prescribing sanitary regulations therefor, of any Iicet1See under 
the Beverage Law within the corporate limits of such municipality. (Emphasis 
supplied.) 

However, it was also noted in AGO 076·40 that s. 563.02(1)(a), F. S., creates an exception 
to this continuing municipal authority to regulate the "location of place of business" of 
alcoholic beverage vendors. Section 563.02(1l(a) provides as follows: 

(1) Each vendor of malt beverages containing alcohol of more than 1 percent 
by weight shall pav an annual state license tax as follows: 

(a) Vtmdol'S operating places of business where beverages are sold only for 
consumption off the premises, an amount equal to 50 percent of the amount of 
the license tax herein provided for vendors in the same county operating places 
of business where "onsumption on the premises is permitted. Vendors holding 
such off-premise sales licenses shall not be subject to zoning by municipal and 
cO/lIlty authorities. (Emphasis supplied.) 

Accordingly, consistent with AGO 076·40, I am of the opinion that a municipality does 
1I0t have the power under general law to adopt an ordinance which establishes distance 
limitations between vendors of beer to be consumed off the premises and churches and 
schools. See. generally, 8 McQuillin }(/unicipal Corporations s. 25.132, pp. 425·426; cf. 
AGO's 074·362, 062·123, and 076·98. 

Your first question is answered in the negative. 

AS TO QUESTION 2: 

In AGO 074·362, it was concluded that, pursuant to s. 168.07, F. S. 1971, as preserved 
in effect by s. 166.042(1), F. S., and s. 562.45(2), F. S., municipalities have the power to 
regula~e the hours of business of vendors of alcoholic beverages located within municipal 
boundaries. 8£'C' also ss. 561.29(1)(a) and 562.14, F. S., the latter statute prescribing the 
hours of sale of alcoholic beverages in the absence of an applicable county 01' municipal 
ordinance. Thus. consistent with AGO 074·362, and since s. 563.02(1)(a), F. S., exempts 
vtmdors of beer to be consumed off the premises from municipal and county zoning, but 
not from municipal regulations pertaining to the hours of business of vendors of alcoholic 
beverages, I am of the opinion that a municipality has the authority to regulate the hours 
of business of a vendor of' beer to be consumed off the p,·emises. See, generally, 8 
McQuillin }'tJunicipal Corporations s. 25.53, pp. 132·134. 

YOllr second question is answered in the affirmative. 
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076·212-November 10, 1976 

MUNICIPALITIES 

MAY REQUIRE CONTRACTORS ON PUBLIC WORKS CONTRACTS TO 
PAY PREVAILING WAGE RATE, INCLUDING FRINGE BENEFITS 

To: Franh H. Weston. Acting City Attorney. kliami 

Prepared by: Sharyn L. Smith, Assistan.t Attorney General 

QUESTION: 

Maya municipality lawfully enact an ordinance requiring contractors 
to pay a prevailing wage rate, including fringe benefits, on public works 
contracts let by the municipality? 

SUMMARY; 

Pending legislative or judicial clarification, a municipality has the 
authority to enact an ordimlllce requiring contractors to pay a prevailing 
wage rate, including fringe benefits, 011 public works contracts let by the 
municipality. 

Section 215.19, F. S., provides in part that: 

(l)(a) Every contract in excess of $5,000 in amount to which the state, any 
county or municipality in the state, or any political subdivision of the state 01' 
other public agency or authority is a party which requires 01' involves the 
employment of free laborers, mechanics, or apprentices in the construction of 
any public building, or the prosecution and completion of any public work 01' 
for repairs upon any public building or public work, shall contain a provision 
that the rate of wages for all laborers, mechanics and apprentices, if such 
apprentices are available in the area in which the said public work is located, 
employed by any contractor or subcontractor on the work covered by the 
contract shall be not less than the prevailing rate of wages for similar skills 01' 
classification 01' work in the city, town, village or other civil division of the state 
ill which the said public work is located, which provision shall refer to and 
incorporate this section in the contract by reference. 

A schedule of prevailing wages furnished by the Division of Labor, Department of 
Commerce, is l'equired to be inserted into the specifications, and such schedule shall, for 
the purpose and duration of the contract, be deemed the prevailing wage rate as 
contemplated by this section regardless of any previous or subsequent determination. 
Section 215.19(1)(b), F. S. Every request for payment made by the contract on such 
project must contain an affidavit that all provisions of this section (i.e., s. 215.19, F. S.) 
have been complied with by the contractor and, to the best of his knowledge, by all of 
his subcontractors. Section 215.19(1)(c). Employers of apprentices on public works 
projects are required to file with the division at Tallahassee within 15 days from the date 
of employment the name, classification, and wage rate applicable to each apprentice 
employed 011 the job. Section 215.19(1)(d). The Division of Labor is required to make a 
continuing study to determine the prevailing wage rates of laborers, mechanics, and 
apprentices employed in work similar to that contemplated by s. 215.19 in the various 
parts of the state and shall furnish such schedule upon request. Section 215.19(2)(a). Prior 
to publication of invitations to bid, every public contractmg authority in the state must 
notify the division of the natUl'e and magnitude of the work and its location. Section 
215.19(2)(b). The wage schedule must be posted on the job, and the contractor shall mail 
to the division in Tallahassee an affidavit stating that the notice has been posted und is 
being maintained. Section 215.19(2)(c). SectiOll 215.19(3)(a)·(e) sets forth a detailed 
procedure for handling grievances of laborel's who a.llegedly have not been paid the 
prevailing wage and for iJ1vestigations into allegatiolls regarding noncompliance with the 
act and disposition of disputes by the division. Section 215.19(8) makes the knowing 
violation, by a contractor or subcontractor, of the provisions of s. 215.19 or of a lawful 
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ordeI' or rule of the eontracting authority 01' of the Division of Labor authorized by said 
act a misdemeanor of the second degree. Additionally, the Division of Labor is l'equired 
to include in its legislative budget request the estimated amounts needed fOl' 
administering the provisions of this section. and the Legislature shall appropriate such 
amounts as it deems necessary for this purpose. Section 215.19(7). 

It cannot be disputed that the City of Miami, as a municipal corporation, has the 
authol'ity under its police powers to regulate in the area of minimum wages. West Coast 
Hotel Company v. Parrish, 300 U.S. 379 (1937). The question then becomes: To what 
extent was that authority proscribed, restricted, or abrogated by the enactment of s. 
215.19, F. S., Florida'S Pl'evailing Wage Law'? While in some jurisdictions the answer to 
this question would involve simply an analysis of s. 215.19, in order to determine whether 
this statute constitutes a legislative preemption of the field in Florida, other factors must 
be considered: Among these, the constitutional and statutory relationship existing 
between Florida's municipalities and the state, the legislative intent surrounding the 
enactment of s. 215.19, and the purpose to be served by such legislation. 

When considering issues of preemption and state power vis-a-vis municipal regulation. 
the courts have generally followed two lines of reasoning. On one hand. a number of 
states have adopted a traditional preemption view which entirely prohibits lUunicipal 
regulation of a subject area which has been found to be preempted to the state. See 
Wholesale Laundt·y' Board of Trade. Inc. v. City of New York, 234 N.Y.S.2d 862 (1962). 
A general statute dealing with state functions applicuble statewide cannot be changed by 
the enactment of a local law. See City of Utica v. Mercon, 336 N.Y.S.2d 880, 882 (N.Y. 
Sup. Ct. 1972); City of Minnetonka v. Mark Z. Jones Assoc., 236 N.W.2d 163 (Minn. 1975). 
Underlying these cases is the presumption that the state is sovereign and the 
municipalities possess only such powers as are cloarly conferred upon them by law. See 
Greene v. City of Winston-Salem, 213 S.E.2d 231 (N. C. 1975). The validity of municipal 
enactments is dependent upon their not being inconsistcnt with any general law of the 
state. City of Utica, sllpra. Until recently, it could be persuasively argued that Florida, 
notwithstanding s. 2(b), Art. VIII, State Const., was among those states which adopted a 
restrictive view toward the existence of mUnicipal powers. For example, early Florida 
cases repeatedly stress that municipalities, as creatures of the Legislature, may exercise 
only such powers as are conferred oy express 01' implied provisions of law, and all doubts 
as to the existence of a power in a municipality al'e resolved against the city. See State 
ex rel. Friaz v. BUrr, 84 So. 61 (Fla. 1920); Town of Bithlo v. Bank of Commerce, 110 So. 
837 (Fla. 1926). Sec also City of Miami Beach v. Fleetwood Hotel, Inc., 261 So.2d 801 (Fla. 
1972); Rinzler v. Carson, 262 So.2d 661 (Fla. 1972). 

On the other hand, a more flexible view of mUnicipal powers has been formulated 
which generally forbids municipal regulation only when an ordinance seeks to prohibit 
that which a statute expressly permits. No conflict would be found where an ordinance 
merely seeks to supplement the burdens imposed by the statute, provided the additional 
burdens are logically consistent with the statutory purpose. See City of Indianapolis v. 
Sablica, 342 N.E.2d 853 (Ind. 1976); City of Baltimore v. Sitnick, 255 A.2d 376 (Md. 1969); 
County Council v. Montgomery Assoc. Inc. 333 A.2d fi06 (Md. 1975). 

It has been stated in reference to the subject of municipal ordinances that, as a general 
proposition, additional regulation to that of the state law does not constitute a conflict. 
The fact that atl ordinance enlarges upon the provisions of a statute by requiring more 
than the statute requires creates no conflict therewith. See Auwl'iCHn Nat'l Bldg. and 
Loan Assoc. v. Mayor Hnd City Council, 224 A.2d 883 (Md. 19611, citing 37 Am. JUl'. 
iVIlillic'. Corp. s. 156. 

This view of municipal powers has been referred to as the doctrine of "concurrent 
powers" ond is utilized as an alternative to the doctrine of preemption by occupation 
when warranted. As stated in American Nat'l, supra, at 887, 

It '.'{ould appear that the tests of general law were devised not to draw an 
·impermeable line between the authority of the City and the State, but rather 
to merely define the inclusive limits of the state's powers. "General" under this 
test merely means that the subiect is of sufficient statewide effect to give the 
State authority to legislate. It does not mean that it is not of significant local 
effect to give the city at least concurl'ent power to legislate .... 

This doctrine was initially formulated in :VIa ryland. which, like Florida, possesses 
constitutional and statutorY "home-rule" pl'ovisions which seek to aSSlU'e to 
lIlunicipalities andlor counties "the power of self.government and freedolll from 
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interference by the legislature in the exercise of that power." City of Baltimore v, Sitnick, 
supra. at 379. Maryland, like Florida. fOUlld it necessary to delegate to political 
subdivisions the power to enact local laws in order to reduce the "log-jam" of local bills 
which occurred during the legislative session and to permit local legislation to be enacted 
by ~hose directly aflccted by it without int<l1'ference by representatives from othel' 
sectlOns of the state, 

Florida's Municipal Home Rule Powers Act, s. 166.021. F. S., has been said to 
constitute! (t legislative recognition that the pOIl'C'rs of municipalities nre derived directly 
from the Constitution. City of Temple Tel'l'ace v. Hillsborough Ass'll of Retal'ded Citizens. 
322 So.2d 571. 576 (2 D.C.A. FIn., 1975). a/f'd. 332 ~0.2d 610 (Fla. 1976). Chapter 166. 
F. S .• is an n;' '~mpt to return as broad u control as possible over municipal governmental 
matters dil'l,,:tIY to the municipalities. The provisions of s. 166.021 nrc to be construed so 
as to st~cur(! for municipalities the broad exorcise of home·rulo powel'S gmnted by tho 
Constitution. Thus. in light of s. 2(b). Art. VIII. State Const .• anci s. 166.021. the continued 
validity of the Florida Cases cited. infra. which adopted a restrictive view of municipal 
powers is highly questiollable. Instead. Florida would appe!al' to be mnong thosc states. 
such as MUl'yland, which do not rcsolve conflicts between the state and its political 
subdivisions on the sole basis of preemption but inst<,ltd look also to the ptll'pose of the 
locall'egulution in light of the home-rule powers possessed by municipalities. Cf. City of 
Temple Ten·ace. supra. at 577, 

The payment of prevailing wages would appeal' to be un at'en in which ulliformity 
would be neither desirednol' required and which. of necessity. would vary A'I'ently amOllg 
the various parts of the state. An ordinance which requires thl1 payment of fringe benefits 
011 public works projects let by n municipality would foster the same purpose as does s. 
215.19. F. S .• namely, to prohibit the payment of substandard wagps. thereby depressing 
the labol' market. The higher cost of iiving in an Ut'ban area and the more severe 
substandard housing and construction problems could justify ndditional municipal 
regulatioll on the basis that the state and municipality might nct concurrently on the 
subject matter. See City of Baltimore v, Sitnick, SlIpl'a. at 384. Cel'tainly, local elected 
officials are aWHre of the unique conditions within their municipalities (lnd should be 
given broad leeway to act 011 behalf of the people they represent when the subject is one 
which is suited to decentralized control and when the Legislatme hus not forcibly 
expressed a strong intent to occupy the entire field. Additiona!ly. prevailing wage 
provisions are to be liberally constl'ued to eff'ectuute theil' purpose. namely. to protect 
govel'llment employees from snbstandard eamings by fixing a {lOOI' under wuges on 
government proJects. Walker v. County of Los Angeles. a61 P.2d 247 (Cal. 1961): O. G. 
Sansone Co. v. Department of Transportation. 127 Cal. Rptl'. {Ct. App. 2d 1976>. 

Ttl certain areas. any local regulation would obviously run counter to the cleal' 
legislative purpose of the enactment. See. e.q .• County CO\lncil v. MOI\tgomel'Y Assoc. Int' .• 
333 A.2d 596 (Md. 1975). This does not. however. appeal' to be the case regarding 
ordinances defining the prevailing rute of wages to be paid on public wOI'ks projects 
within H municipality. 

Section 215.19. F. S .• does not expressly prohibit the payment of fringe benefits on 
public works projects. The Prevailing Wage Law prohibits the payment of not less than 
the pl'evailiug rate of wages on such projects. Thus. while the Legislature has required 
that a certain prescribed minimum wage be paid on Stich projects. it has not expressly 
prohibited municipalities. pursuant to their home-rule powel's. from adding to this 
min:mum requirement if local conditions and the purpose of the law me best served by 
such action. While the Legislature has not I'equired municipalities without local 
ordinances regulating this subject to pay fringe bellefits. see AGO 074·200. neither has it 
expressly prohibited municipalities which desire to enact such legislation fl'om so 
proceeding. 

While it is obviously impossible to state definitely which position the Florida courts 
wOltld adopt regarding this question, I am inclined to the view that. pending legislative 
01' judicial clarification. the municipalities may enact local ordinances which requit'e the 
payment of fringe benefits 011 municipal public works projects in keeping with the intent 
of the MUI\icipal Home Rule Powers Act. the purposes to be sel'ved by enactment of 
prevailing wage laws. as wella,:\l'ecent Florida deciSIOns which indicate a significant shift 
in favor of local control over subjects of legitimate local concern and away from a 
restrictive sovereign preemption view. 

413 



076.21§ .. ~ ANNUAI~ l1~PORTOFTH~ ,ATTORNEY.GEN.El1AL 

016-213-November 10. 1970 

Bm:rn CERTIFICA'rES 

AMENDMENT TO REFLECT SI~X CHANGE IMPERMISSIBLE 

To: Elaine Gordon. Represrmtatit'l!. fJHth Dis!!'il'!. Miami 

Pr(>par(>d by,' SharYII L. Smith. A.~llistant A 110/'11(>.1' O('u(>ral 

QUESTION: 

Is amendatol'Y legislation required in ol'{hw to permit the Stute 
Hegistrul' to amend birth certificates iss~ted to individuals who have 
lmdergone SeX reassignment smgel'Y" 

SUMMARY: 

Amendatory legislation is required in order to permit the State 
Registrar to amend birth certificates Issued to individuals who have 
undergone sex reassignment surgery. 

Pursuunt to s. 382...19, F, S,. the Stllte Registml' is emllowCl'ed mtd directed to cal'l'eet 
any el'1'Ol' of a genel'al natUl'e pertaining to dute of birth. ~ex of child. or other 
information necessary to the issuance of a bh'th certificate and to correct atw enol' of a 
eledca! nature. The registl'Ul' is speci11ctllly pl'ohibited by statute. st'(' 8. 382.49(3), from 
makir.g ony rule superseding s. 382.49. 

Moreover, you have enclosed itl your lettCt' information indkating that this issue was 
litigated in Patte v, Pmthel', Cose No. 7'1·7359 CA (·!tll Cil', If)7·ll. and in that cnse the 
HOllomble John S. Cox. Circuit Judge. ruled that the (,OUl't did not have the authority to 
order a bil'th cel'tificnt(! amended. 

It has been repeatedly held that udministl'ative agencies are "cre:ltures of statute" and 
their uuthority is strictiy limited to the statutes that create them. State (>x rei. Greenberg 
v. State Board of Dentistry, 297 ~o.2d 628. 635 (1 D.C,A. Fla., 197<0, (·crt. dismisst'd, 300 
So.2d 900 (Flu. 1974); Atlantic Const Line R. Co. v. State, 154 So, 255 (Fla. 1932). Theil' 
power to enact l'ules and regulations is limited to "the yardstick laid down bv the 
legislature." r~ee v. Delmar, 66 [;0.2d 252 eFla. 1953). • 

No ltuthot'ity exists in s. 382.49, F. S., fol' the registrar to adopt It policy via rule which 
would pOl'mit the action contemplated by your question. Rule 10D·50.03(2), F.A.C .• 
empowers the bureau to make major corrections (which include change of sex) to birth 
cCl·tilicatas only when accompanied by un affidavit of the attendant at birth. Therefore. 
it is apparent that the fact that an individual chunges sex after birth ill irl'clc.lVIli::t fol' 
purposes of s, 382.49. What the bil'th certificate l'ecords is illfol'mutiOl\ at bit·th. 

Accordingly, in light of s. 382.49, F, S., and the administrntive rules promulgated 
thc1't!t1l1dm' and the order of the circuit court in Palte v. Prather, supra, the bureau is 
not nuthol'ized nt' empow()l'cd to umend birth certificates issued to h1dlviduals who have 
undergolw sex reassignment surgery. Amendatory legislation specificnllv permitting such 
altt'l'ution would be required before tlw bureau conld lawfully coniply with such 11 
request. 

076-214-Novembel' 12, 1976 

JUVENILES 

JUVENILES TAKEN 1:-':1'0 CUSTODY {<'OR CO~Il\IISSIO:-': OT<' 
MrSDgMEANOHS MAY BE !<'INGERPRINTED AND PHOTOGRAPHED 

To: OilY C Bliss. Lalit' COI/Ilty Sheriff. Tat'arl's 

Prepared by: Charles n,: ;\Jus!l/'()I·e. Assistallt At/al'1le.l' Gel!em/ 
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ANNtJALREPORT OF THEA'rTORNEY GENERAl. 076·214 

QUESTION: 

May juveniles taken into custody on charges which would be 
misdemeanol's if eommitted by adults be fingerprinted Hnd 
photographed? 

SUMMARY: 

Any juvenile taken into clIstody upon probable cause that he has 
committed an offense which would be a misdemeanor if he were an adult 
tnl\Y be fingel'pl'iJlted and photographed. Any fin({el'prints and 
photographs so tal,en should be handled in accordance with s. 39,03(6)(a) 
und (b), F. S. 

Section 89,03(6), F. S .• provides as follows: 

(6Ha) Any child token itlto custody upon probable cuuse that he hus 
committt'd an (lC't which would be a felony if he were an adult shall be 
fingel'pl'inted and photo.~t'aphed by the law enforcement ngelWY taking said 
child mto custody. Said 11lJgerpl'illts and photographs so taken shall be kept b,' 
the agency making such fingel'print.s and photographs in a separate file 
maintained by said agency for that specific purpose only. Such record shull not 
be a public record Hna shaH not be subject to usc by anyone other than officials 
of law enforcement agoncies, the court, the child, the pm'ents 01' legal custodians 
of the child, 01' theil' attorneys. However. the records of any child may, in the 
discretion of the court, be opened to inspection by anyone upon a Hbowing of 
good caUse. S(lid fingerprints und photographs so taken shall be retained ill said 
sepat'ate file us n I10npublic l'ecord and produced ill the court whenevCl' directed 
by the court, If said child is not cited or referred to the court, if the child is 
found to be not delinquent, Ol' if the child is udjudicated a delinquent for an 
offense thut would be less thun a felony under the criminal laws of this stute if 
such child wet'fJ an adult, then the court in its discretion may order all originols 
and copies of said fingct'pl'ints and photographs promptly destroyed. If said 
child is adjudicated a delinquent for an offense which would be a felony under 
the criminallllws of this state if such child were an adult, 01' in the absence of 
an order from the court ordering tIl(> fingerprints and photographs desh'oyed us 
hel'einabov(' provided, then the law enforcement agency tnkitlg the said 
fil1gel'pl'ints llnd photographs shull retain the originals thereof. The law 
enforcement ngetlcy taking fingel'pl'lnts lind photographs pursuant to this 
subsection shall immediatelY thet'eafter forwol'd adequate duplicate copies as 
r~quil'ed under this subsection to the court along with the written offense 
report relating to the matter for which the child was taken into custody. Except 
as otherwise provided by this subsection, the court, after adjudication of the 
case, shall forward duplicate copies of said fingerpl'ints and photof.,rraphs, 
together with the child's name, addl'l.'ss, date of birth, age, and sex, to the 
following ugencies: 

1. The Department of [Criminal] Law Enforcement; 
2. The sheriff's department of the countv in which t:he s(lid jaw enforcement 

agency is located. in Ot'der to maintain a centl'nl juvEmile identification filE.' in 
each county; and 

3, The law enforcement agencies of municipalities within their respective 
countv having a population in excess of 50,000 persons. 

(hl • All fingerprints and photographs taken pursuant to this subsection, 
including all QUplicate copies thel'eof. furnished pursuant to this subsection. 
shall be marked "Juvenile Confidential" and kept 111 l1 separate file by E.'ach law 
enforcement agency having possession thereof, and shall not be considered 
public records, Each such agency shall be subject to the sume restrictions 
concerning the use of these fingerprints and_photographs as enumerated herein 
fOl' the Department of [Criminal) Law Enforcement. The Depurtment of 
[Criminal} Law Enforcement shall use these fingerprints and photographs only 
for the purpose of making an identification, If an identification is made, the 
Department of {Criminalj Law Enforcement shall advise the forwarding law 
enforcement agency of this fact and of the name and last knolVn address of the 
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:child whose photographs have been identified or whose fingerprints match the 
latent prints forwarded to the department. The technician of the Department 
of [Criminal] Law Enforcement who makf,s the identificati.on shall be available 
for the purpose of giving testimony ,1S to such identification. Fingerprints and 
photographs received pursuant to thIs subsection by the Department of 
[Criminal] Law Enforcement shall be kept until the child reacheo; his 21st 
birthday. At the end of such period they shall be destroyed. These fingerprints 
and photographs shall not be public records, and no copies shall be made 
available to any person or agency at p..ny time, except as otherwise provided 
pursuant to this subsection or for good cause shown upon order of the juvenile 
court. 

(c) Nothing contained in this subsection shall prohibit the fingerprinting or 
photographing of child traffic violators. All records of child traffic violations 
shall be kept in the full name of the violator and shall be open to inspection and 
pUblication in the same manner as adult traffic violations. 

(d) Nothing contained in this subsection shall apply to photographing of 
children by the Department of Health and Rehabilitative Services. 

Thus, there is statutory authority for fingerprinting and photographing juveniles who 
commit felonies or traffic offenses, but no mention of juveniles who commit 
misdemeanors. By the same token, there is no statutory prohibition agai'1st 
fingerprinting or photographi.ng juvenile misdemeunants. 

I am of the view that the authority to fingerprint and photograph offenders taken into 
custody upon probable cause inheres in the duties and powers of a peace officer. As stated 
in 80 C.J.S. Sheriffs and Constables s. 42, these duties include the obligation to 
investigate crimes and to use all means provided by law to accomplish these goals. The 
\useful public purposes to be accomplished by fingerprinting and photographing offenders 
16 wen recognized in both Florida and federal case law, such as Gentille v. State, 190 
So.2d 200 (3 D.C.A. Fla., 1966), and Schmerber v. Culifornia, 388 U.S. 263 (1967). In AGO 
073·74, I concluded that municipal police officers had the powel to fingerprint persons 
they arrest, despite the absence of express statutory authoritj , and I adhere to the 
reasoning of that opinion. 

Until substantially rewritten (by Ch. 69·113, Laws of Florida), s. 39.03(6), F. S., 
prohibited the fingerprillting or photographing of juvenile offenders except upon special 
order of the court or after adjudication of an act which would be a felony if committed 
by an adult, see Ch. 67·116, Laws of Florida. If there were no authority to fingerprint or 
photograph juveniles, the prohibition would have been unnecessary. When the 
Legislature removed the prohibition, the authority to fingerprint and photograph 
juv€',:;~~e offenders necessarily returned, unless the current statute could somehow be said 
to demonstrate a contrary intent. It is difficult to ascribe any intent to the Legislature to 
protect juvenile misdemeanants when the statute authorizes juvenile traffic offenders to 
be fingerprinted and photographed. 

As a note of caution, I suggest that the procedure of s. 39.03(6)(a) and (b), F. S., as to 
storage, usage, dissemination, and destruction of such fingerprints and photographs 
should be strictly adhered to, even though it does not directly apply to juve~lile 
misclemeanants. 

076·215-Novembel· 12, 1976 

TAXATION 

DOCUMENTARY STAMP TAX PENALTY IS MANDATORY AND 
DEPARTMENT OF REVENUE MAY NOT IMPOSE LESSER PENALTY 

To: Henry B. Sayler, Senator. 20th District. St. Petersbllrg 

Prepared by: Harold F. X. Purnell. Assistant Attorney General 
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QUESTION: 

Does the Department of Revenue have the discretionary authority to 
assess the documentary stamp tax penalty, 01' any portion thereof, found 
in s. 201.17(~). ? S. 1975? 

SUMMARY: 

Section 201.17(2), F. S. 1975, the documentary stamp tax penalty statute, 
has been judicially construed as providing a mandatory rather than a 
discretionary penalty. Consequently, the Department of Revenue is 
without authority to assess less than the full pellalty provided therein. 

Section 201.17(2), F. S. 1975, provides: 

Any document, instrument, or paper upon which the tax u.lder this chapter 
is imposed and which, upon audit 01' at time of recordation, does not bear the 
propel' value of stamps shall subject the person 01' persons liable for the tax 
upon the document, instrument or pap!'!' to: 

(a) Purchase of the stamps not affixed; and 
(b) Payment of penalty to the Department of Revenue equal to thE) purchase 

price of the stamps not affixed. This penalty is to be in addition to and not in 
lieu of any other penalty imposed by law. 

Your opinion request centers on the issue of whether the use of the term "shall 
~:abject" 111 this penalty statute is indicative of a legislative intent to impose a 
diec:cetionary rather than mandatory penalty. For the reasons stated below, this question 
must be answered in the negative. 

Section 201.17(2), F. S., has been judicially construed on two occasions. Dominion Land 
and Title Corporation v. Department of Revenue, 320 So.2d 815 (Fla. 1974). was the first 
such case, and it presented to the Supreme Court a full scale challenge to the 
constitutionality of s. 201.17(2). Among the contentions advanced in support of the 
alleged :.r.ncol1stitutionality of this statute was the assertion that by using the term "shall 
su.bject" the Legislature indicated an intent to impose a discretionary penalty. Under this 
theory it was contended that, since the Depal'tment of Revenue imposed the penalty and 
the Legislature had cot provided any guidelines l'elative to the situations in which the 
penalty could be waived, the department's power to impose a discretionm'y penalty 
constituted un unconstitutional delegation of legislative authority. 

The Supreme Court re,iected this argument, however. ruling: 

It is our view, and we so hold, that Section 201.17(2), Florida Statutes, is 
constitutional. The Legislature's power in the field of taxation is plenary; such 
legislative power to tax necessarily carries with it the power to fix reasonable 
penalties to insure the collection cf such' taxes. As observed by the trial COlU·t, 
the common method for insuring and protecting the collection of excise taxlJS 
enacted pursuant tv such taxing power is through the imposition of a 
mandatory penalty lipan the per{ormanclJ of the act being taxed without 
payment of the excise. 

* 

Unfairness alone doe!; not render a law unconstitutional. In each instance the 
circumstances will be different, and courts have no magic yardstick by which to 
reduce the penalty based upon intentions and attitudes of taxpayers. Although 
we recognize the sevel'ity of the penalty herein, we do not find the law 
unconstitutional. If the law is too harsh, it should be changed by the Legislature 
and not by this Court. (320 So.2d at 818·819; emphasis supplied.] 

In the second case to reach the judiciary, Associated Dry Goods Corporation v. 
Department of Revenue, 335 So.2d 832 (1 D.C.A. Fla., 1976), the court had before it the 
question of whether the penalty imposed by s. 201.17(2), F. S., applied to a delinquent 
tax assessment involving revolving charge accounts. Such documents by law, s. 201.08(2), 
F. S., do not have to have the stamps physically affixed thereto, while the penalty, 
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pursuant to s. 201.17(2), is assessed in an amount equal to the purchase price of the 
stamps "not affixed." 

In upholding the application of the penalty, the First District held: 

. . . the legislature required the purchase by the seller of the stamps "not 
affixed," and then mandated a penalty upon the failure to purchase the stamps 
not affixed. 

The cal'dinalrule in the construction of statutes is to ascertain the legislative 
intent in the enactment of Jaw. [case omitted]. In Ollr l'iew it is cl:)'staZ clear that 
the legi,9Zature intended that those who failed to timely purchase required 
documen.tary stamps, whether the sume were to be "affixed" to a deed or "not 
affixed" to a charge slip, would be subject to a penalty in the amount not timely 
purchased. By way of caveat, we recognize that the inflexible penalty equal to 
the purchase price of the stamps not affixed mandated by the legislature may 
well be an unduly harsh penalty in many instances; however, relief of same is 
a matter of legislative conscience-not of the judiciary. [335 So.2d at 833·834; 
emphasis supplied.] 

Consequently, based upon the decisions in Associated Dry Goods Corporation v. 
Department of Revenue, supra, and Dominion Land and Title Corporation v. Department 
of Revenue, supra, including the express rejection in the latter case of the contention that 
the use of the term "shall subject" evidenced a legislative intent to impose a discretionary 
penalty, your question posed nt the outset of this opinion must be answered in the 
negative. 

076-216-November 12, 1976 

STATUTES 

EFFECT OF INCORPORATION BY REFERENCE 

CRIMINAL LAW 

ALTERNATIVE PROSECCTION UNDER DIFFERENT STATUTES 

To: Eugene T. Whitworth, State Altol'lle,\'. Gainesville 

Preparcd by: Staff 

QUESTION: 

Maya person be prosecuted for the offense defined by s. 228.091, F. S., 
which occurred subsequent to the repeal of s. 821.19, F. S. 1973, by Ch. 74-
383, Laws of Florida, or must such prosecution now be brought under s. 
810.08, F. S., as amended by Ch. 76·46, Laws of Florida? 

SUMMARY: 

The repeal of s. 821.19, F. S. 1973, by eh. 74-383, Laws of Florida, did not 
operate upon or affect s. 228.091, F. S., so that a person who has 
committed an act which constitutes an offense under s. 228.091 may still 
be prosecuted for a trespass upon public lands as formedy prohibited by 
s. 821.19 and, if found guilty, may be punished for the commission of a 
misdemeanor of the second degree. 

A person may be prosecuted under s. 810.08, F. S. (1976 Supp.), for an 
act which constitutes the offense defined thereby even though the same 
act may also constitute an offense under s. 228.09], F. S. 
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Section 228.091, F. S., enacted by Ch. 68-3. Laws of Florida. provides as follows: 

In any case in which a person who is not a student, officer, or employee of a 
community college, state university, 01' public school and who is not required 
by his employment by the institution involved to be on the campus or any other 
facility owned, operated, or controlled by the governing board of any such 
community college, state university. oj' public school enters the campus of such 
community college, state university, 01' public school and is committing any act 
tending to interfere with the normal, ol'derly, peaceful, 01' efficient conduct of 
the activities of such campus or facility, the chief administrative officer or 
employee designated by him to maintain order on such campus or facility may 
direct such person to leave such campus or facility. If such person fails to do 
so, such person shall be guilty of trespass upon public lands as proh£bited by s. 
821.19 and shall be punished accordingly. (Emphasis supplied.) 

SecUo!:. 821.19. F. S. 1967. provided at the time of the original enactment of s. 228.091, 
F. S .. as follows: 

Trespass upon state lands is prohibited, and any perSOll found guilty of such 
trespass shall be deemed guilty of, and punished as for, a misdemeanor; 
T'l';:ivided, this section shall not apply to any lands, title to which is now vested 
or which may hereafter vest in the state by r~ason of any tax sale certificate. 

This section was enacted by Ch. 16185, 1933, Laws of Floridn. subsequentlY amended by 
Ch. 71-136, Laws of Florida, relating to the reclassification of criminal penalties, and 
repealed by Ch. 74-383, Laws of Florida, the Florida Criminal Code. 

It is a general rule that in the construction of a reference statute, i.e., a statute which 
incorporates the terms of another statute by reference, the statute referred to is treated 
and considered as jf it were incorporated into and formed part of the reference statute. 
The two statutes exist as separate, distinct legislative enactments. each having its 
appointed sphere of action, and the alteration, change. or repeal of one does not operate 
upon or affect the other. See Van Pelt v. Hilliard, 78 So. 693 (Fla. 1918); 1A Sutherland 
Statutory Construction s. 23.32, pp. 278-279. Applying this general rule here, the terms 
of s. 821.19, F. S. 1967, as quoted supra, were incorporated into and formed part of s. 
228.091, F. S .• upon the latter's enactment into law. The two statutes existed as separate, 
distinct legislative enactments, and the subsequent amendment to and repeal of s. 821.19 
did not operate upon or affect s. 228.091. Thus! a person who has committed an act which 
constitutes an offense under s. 228.091 may stdl be prosecuted for a trespass upon public 
lands as formerly prohibited by s. 821.19 and, if found guilty, may be punished for the 
commission of a misdemeanor of the second degree, notwithstanding the repeal of s. 
821.19, F. S. 1973, by Ch. 74-383. Laws of Florida. See s. 775.081(2)(b), F. S., which 
provides in part that "[a)ny crime declared by statute to be a misdemeanor without 
specificction of degree is of the second degree." 

As to whether a person who has committed an act which constitutes an offense lUldel' 
s. 228.091, F. S., may be prosecuted under s. 810.08, F. S., as amended by Ch. 76·46, Laws 
of Florida, relating to trespass in structure or conveyance, the Florida Legislature 
properly provides punishment for a wide variety of offenses, and. the state is at liberty 
to prosecute an individual under several different characterizations of essentially the 
same criminal episode. See Benson v. State, 301 So.2d 503 (2 D.C.A. Fla., 197"1); Edmond 
v. State. 280 So.2d 449 (2 D.C.A. Fla., 1973). Thus, a person may be prosecuted undel' s. 
810.08 for an act which constitutes the offense defined thereby even though the same act 
may also constitute an offense under s. 228.091. For the proposition that a person may 
be successfully prosecuted under a general trespassing statute for trespass on property 
under state control, see Adderley v. Florida, 385 U.S. 39 (1966). 
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076·217-November 12, 1976 

COUNTY OFFICERS AND EMPLOYJ.<~ES 

CONSTITUTIONAL OFFICER MAY PARTICIPATE IN DEFERRED 
COMPENSATION PLAN; MAY NOT UNILATERALLY ESTABLISH 

DEFERRED COMPENSATION PLAN FOR HIS EMPLOYEES 

To: J. Ed Straughn. E.-n'el/til·1] Dil't:!ctor, Dt:!pal'tnlt:!/lt of Revenue, Tallahassee 

Prepared by: Gerald L. Knight. Assistant Attorney General 

QUESTIONS: 

1. Maya constitutional county officer be covered by a plan of deferred 
compens'ation established pursuant to s. 112.215, F. S. (1976 Supp.)? 

2. Maya constitutional county officer, such as a property appraiser, 
lawfully establish a deferred compensation plan for the employees of his 
office pursuant to s. ] 12.215, F. S. (1976 Supp.l? 

SUMMARY: 

A constitutional county officer may be covered by a plan of deferred 
compensation established by the board of county commissioners 
pursuant to s. 112.215, F. S. (1976 Supp.l. . 

A constitutional county officer, such as a property appraiser, may not 
establish a plan of deferred compensation for the employees of his office 
pursuant to s. 112.215, F. S. (1976 Supp.l, but such employee>;. may be 
covered by a defel'.l'ed compensation plan adopted by the board of county 
commissioners in accordance with the provisions of that act. 

AS TO QUESTION 1: 

Section 112.215, F. S., as amended by eh. 76-279, Laws of Florida, the Government 
Employees Deft'l'red Compensation Plan Act, provides, among other things, that in 
accordunce with un approved plan of deferred compensation 

(3) ... the state or any state agency, county. municipality or other political 
subdivision muy, by contract or a coll~ctive bargaining agreement. agree with 
an~' employee to defer all or any portIon of that employee's otherwise payable 
compensation .... 

The term "employee" is defined for the purposes of the act to mean; 

(2) ••• uny person. zchetlwr ap,ooillted, e/eetC'd, or !lndC'r COil tract. prodding 
Serl'lc'('S for the state; all\' state agency or coullty 01' other politicul subdivision 
of the state; ot: any m~1I1icipality for lI'hich ('ompensation or statuIOf:)' (t:!es are 
paid. (EmphasIs supphed.l 

Applying this statutory definition of the term "('mployee" to the itlstant inquiry, a 
constItutional county officer is clearly a person, generally elected, who provides services 
for a county for which compensation or statutory fees ure paid. See. flt:!/lerally, Ch. 145, 
F. S. Thus, although officers are ordinarily distinguished from employees in law, see 
Johnson v. Wilson, 336 So.2d 651 (1 D.C.A. Flu .. 19761; Robbin v. Brewer, 236 So.2d 448 
(4 D.C.A. PIa .• 1970); 14 Words and Phrases Employer!. pp. 734, 758·775, I am of the 
opinion that fol' the purposes of s. 112.215, F. S. (1976 Supp.), the definitiOll of the term 
"emplovee" contained therein is broad enough to include constitutional rounty officers 
within Its purview. St:!e Ervin v. Capital Weekly Post. Inc., 97 So.2d 464, 469 (Fla. 1957), 
stating that "[a] statutory definition of a word is controlling and will be followed by the 
Courts"; and :30 Fla. JUl'. Stotules s. 81. pp. 233·23·1, for the general rule that the use by 
the Legislature of comprehensive terms without quulification (such as "any person, 
whether appointed. elected or undt'l' contract") ordinarii,· indicutes an intent to include 
everything embraced within such terllll'; c(. State t:!x I'd She(·ts v. Fay, 5<1 Wis.2d 642, 
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196 N.W.2d 651 (1972); Riddlestorfl'er v. City of Rahway, 82 N.J. Super. 36, 196 A.2d 550 
(1963); and Stote ex rei. Randel v. Scott, 95 Ohio API?' 191, 118 N.E.2d 426 (1952), 
construing stlltutory definitions of the word "employee' In other jurisdictions to illclude 
officers. 

Your first question is answered in the affirmative. 

AS '1'0 QUESTION 2: 

In AGO 076·8, it was concluded that a p~'opel'ty appraiser is not within the purview of 
ss. 112.08 and 112.12, F. S., autho)'izing ench "rountv, school board, goverllmental unit, 
department, board, bureau of this state" to provide"a group inSltl'tlllce program for its 
employees and to pay "aJl 01' any portion of the premiutn..'l foJ' such insurance out of any 
of Its available l.'uds." See also s. 112.09, F. S. As stated in that opinion, 

The statutes in question apply, in terms, to "the county" and to the exercise of 
the authority granted by means of a resolution of the board of county 
commissioners; and they may not be extended, by construction, to apply to 
county officials. 

Likewise, with respect to the instant inquiry, s. 112.215, F. S. (1976 Supp.l, as stated 
above, grants authority to "the state or any state agency, county, mUnicipality 01' other 
political subdivision," and not to constitutional county officers. Section 112.215(3), id.; cf. 
Johnson v. Wilson, .supra, in which the plain and unambiguous language of the statutory 
definition of the term "employing agency" contained s. 112.531(2). F. S., of the "Police 
Officers Bill of Rights," as "any municipality or the state or allY political subdivisio!l 
thereof which employs law enforcement officers," was held to exclude the constituti0l1al 
county office of sheriff from the purview thereof. Moreover, as to county employees, 
including employees of the county appraiser's office, s. 112.215(5), id., provides that: 

AllY "ollnty, municipality. or .other po!itical subdiyision of the state may by 
ordinance adopt and establIsh for Itself and Its employees a deferred 
compensation program. (Emphasis supplied.) 

See also s. 112.21516)(b), (7). und (lO), F. S. (1976 Supp.). In this regard. it is elementary 
that a constitutional cOllnty officer, such as a property appraiser, may not adopt a county 
ordinance. Accordingly, I am of the opinion that a constitutional county officer, such o\S 
a property appraiser, may not establish a deferred compensation plan for the employeos 
of his office pursuant to s. 112.215, F. S. (1976 Supp.), and that any deferred 
compensation plan applicable to such employees must be adopted by the appropriate 
board of county commissioners in accordance with the provisions of that act. Or. AGO 
076·8. 

Your second question is answered in the negative. 

076·218-Novembcr 15, 1976 

STATE FUNDS 

CHARGING OFF, COLLECTING, AND SE'ITLING ACCOUNTS 
DUE THE STATE-PROCEDURES 

To: Ernest Ellison, Audr:tor General. Tallahassee 

Prrparcd by: LII1'l:V Lct~v. Assistant Attol'1lcy General 

QUESTIONS: 

1. Does the "charge off" by a state agency of all account receivable 
from a l?r1vate pnl·ty constitute a "settlement" of the account, as that torm 
is used m s. 17.04; F. S.? 

2. If question 1 is answered in the affirmative, are those agencies 
which are authorized by statute to "charge off" accounts required under 
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the provisions of s. 17.04, F. S., to submit any proposed "charge off" to the 
Department of Banking and Finance for its subsequent and final 
approval? 

SUMMARY: 

A charge off of an account 01' debt of a person indebted to the state is 
embraced within the provisions of s. 17.04, F. S., making it the duty of the 
Department of Banking and Finance to "examine, audit, adjust and settle 
the accounts of .•. any ... person in anywise intrusted with, 01' who 
may have l'eceived any property, funds 01' moneys of this state, 01' who 
may be in anywise indebted 01' accountable to this state for any property, 
funds 01' moneys." Under s. 239.80, F. S. (1976 Supp.l, and the rules of the 
State Board of Education, the Department of Education has the duty and 
authority to collect all delinquent unpaid and uncanceled scholarship 
loan notes and student loan agreements, to settle any such account, and 
to chal'ge off such accounts which are delinquent at least 3 years, if for 
more than $25 01' which are 6 months past due if for $25 01' less and which 
prove uncollectible after good-faith collection efforts, and any such 
settlement or charge off of these specific types of accounts 01' debts need 
not be submitted to the Department of Banking and Finance pursuant to 
s. 17.04 for its subsequent approval. Under s. 240.103, F. S., and the rules 
of the Board of Regents, the Board of Regents is directed to collect all 
delinquent accounts, such delinquent accounts consisting of the various 
fees .and charges provided for in Ch. 240, F. S., and is author.ized to 
chaJ'ge off such accounts as may pI'ove uncollectible, but is not 
authorized to settle any such account 01' debt in the sense of 
compromising such account 01' debt. "Charge oft's" by the Board of 
Regents need not be submitted to the Department of Banking and 
Finance pursuant to s. 17.04. Under s. 402.17, F. S., the Department of 
Health and Rehabilitative Services is charged with the duty of protecting 
the state's financial interest with respect to claims which the state may 
have for the care and maintenance of patients 01' inmates of state 
institutions, and under s. 402.17(1), has the duty and authority to collect 
such claims, to settle such claims, and to charge offsuch claims which it 
determines to be uncollectible, and no such settlement 01' charge off need 
be submitted to the Department of Banking and Finance pursuant to the 
provisions of s. 17.04. In charging off any such claim, concurrence by the 
Department of Legal Affairs is required. The Department of Education, 
the Board of Regents, and the Department of Health and Rehabilitative 
Services should submit a list of all such accounts or debts which have 
been settled 01' char~ed off to the Comptroller pursuant to s. 17.18, F. S., 
together with suffiCIent information 01' data as the Comptroller may 
require explaining the basis for such settlement or charge off to be 
included in the Comptroller's annual report to the Governor. 

AS TO QUESTIO~ 1: 

It is common knowledge that for many years state agencies certified to the office of the 
Comptroller, Department of Banking and Finance, a list of accounts of persons indebted 
to the state through that state agency for collection or, in the event that collection was 
deemed to be impractical 01' useless because of the insolvency of the debtor or for 
whatever renson, for "charge ofr' by the office of the Comptroller, Department of 
Banking and FinHnce, pursuant to the provisions of s. 17.011, F. S. This administrative 
prllctice is long-standing. The procedure in the past has been that the certification of 
existing indebtedness may be instituted by either the involved state agency or the 
Auditor General. who may havr' discovered the indebtedness upon audit. Frequently, the 
state agency involved has ma(,e attempts to collect the indebtedness from the person 
involved and has been unsuccessful and is utilizing the provisions of s. 17.04 to "clear" 
or "write off" the account. Traditionally, s. 17.04 has been interpl'eted by the office of the 
Comptroller, Department of Banking and Finance. and all state agencies as embracing 
"chnrge oft" in sit.uations where total charge off 01' write off is justified. The language 
"shall examine, audit, adjust and settle" has been interpreted to embrace the term 
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"charge off," such administrative interpretation being the long-standing policy and 
procedure of the state and its various agencies which normally would not be disturbed if 
reasonable and logical. See Kirk v. Western Contracting Corporation, 216 So.2d 503, cert. 
den. 225 So.2d 535, appeal dismissed 226 So.2d 815. 

The purpose of s. 17.04, F. S., was to insure that every reasonable, diligent effort was 
made to effect collection of debts due the state and to insure that all persons accountable 
to the state for property, funds, or moneys be required to make propel' payment Or to 
yield up such property or funds. The administl'ative interpretation placed upon the 
statutes and the language therein, previously mentioned above, is entirely consistent 
with the purpose of the statute. 

The case of L. K. Ireland, etc., et al. v. J. B. Thomas, 324 So.2d 146, is an example of 
a situation where a shortage in the accounts of an officel' was discovered by the Auditor 
General and referred to the Department of Banking and Finance for collection. However, 
there have been numerous occasions when an overpayment under the retil'eme11t system 
has resulted in matters being referred to the Department of Banking and Finance by the 
Department of Admil1istratio11, Division of Retirement, for collection, settlement, or 
chargp-off purposes in which the Auditor General was not involved. 

Tile term "charge off" is discussed in 6 Words and Phrases, beginning at p. 282. Cases 
cited therein indicate that a worthless debt has been "charged off" and therefore is 
deductible fl'om income, when a taxpayer acting in good faith forms a mental 
determination, during the taxable year unde!' circumstances showing the l!:es, to charge 
off the debt and that any act by a taxpayer manifesting an intent to eliminate an item 
from his assets is sufficient to constitute a "charge off" within the provisions of the 
Revenue Act of 1936 relating to bad debts. Also see "charge off," Black's Law Dictionary 
295 (Rev'd. 4th Ed.), and The Random House Dictionary of the English Language, the 
unabddged ed., p. 248. defining the term to mean to write off as an expense Dr loss; and 
at p, 164.8. defining "write off" as a cancellation from the accounts as a loss, all 
uncollectible account. Thus it would appear that, since the term is not defined in allY of 
the statutes mentioned in your lettet" it should be interpreted in light of the foregoing 
judicial and English dictionary definitions. For state accounting purposes, it would 
contemplate an act done on t.he part of the responsible fiscal officer whereby an existing 
debt was acknowledged as being uncollectible and an appropriate accounting entry made 
whereby the debt WaS eliminated or written off as an asset of the state. 

The terms "settle," "settlement," "settlement of account," and othel' related terms are 
discussed in 39 Words and Phrases, beginning at p. 37. At p. 38 therein, it is stated: 

"Settle" is said to be a word of equit'ol'al meaning; and to mean different things 
in different cOllnections, and that the particular sense in which it is used may 
be explained by the context or the surrounding circumstances. Accordingly, the 
term lIlay be employed as meaning to agree, to arrange, to ascertain, to come to 
or reach an agreement, to determine, to establish, to {i.t, to free from 
ltllcertain(l'. to place, or to regulate. Edwards v. Edwards, Tex.Civ.App., 52 S.W. 
2d 657, 661. (Emphasis supplied.) 

Black's Law DictiOlml'Y, Lith edition, contains the same definition for the word "settle" at 
p. 1538. Additionally, it is stated therein at p. 1538 as follows: 

Parties are said to settle an account when ther go over the items and ascertain 
and agree upon the balance due from one to the other. And, when the party 
indebted pays such balance, he is also said to settle it. M. Zimmerman Co, v. 
Goldberg. 69 Pa.Super.Ct. 254, 255; State Bank of Stratford v. Young, 159 Iowa, 
375, 140 N.W. 376,389. 

The terms "adjust," "settle," and "to settle" are discussed at p. 40 of Vol. 39 WOi'ds and 
Phrases. It is 'stated therein that the "settlement" is an act or process of adjusting or 
determining; that the words "adjust" and "settle" are synonyms; that the word "settle" 
when applied to an unliquidated claim or demand means a mutual adjustment between 
the parties and an agreement upon a balance; and that Webster defines "settle" as 
meaning, in law, to adjust; to liquidate; to balance us an account; to pay, as a debt. The 
word "settlement" is discussed at p. 42 thereof. It is stated therein that the word 
"settlement" in connection with public transactions and accounts is used to describe an 
administrative determination of the account due. 
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Thus the language "adjust and settle" as used in s. 17.04, F. S., is broader than the 
term "charge off." A "charge off" would be embrace:d within the terms "adjust" and 
"settle," since a charge off would amount to a determination that an amount due was 
uncollectible so that such debt could be eliminated as an asset. The terms "to adjust" or 
"to settle" would also embrace situations wherein, by mutual agreement, the debtor and 
the Department of Banking and Finance agreed on the amollnt of the debt. 

The administrative interpretation heretofore mentioned is consistent with the various 
judicial and dictionary definitions of the aforementioned terms. Accordingly, a "charge 
off" of an account receivable from a private party would constitute adjusting or settling 
the account within the purview of s. 17.04, F. S. This answers question 1. 

AS TO QUESTION 2: 

Your inquit') refers to ss. 17.04, 239.80(4). 240.103(2). and 402.17(1), F. S .. and points 
out that all of laid statutes deal with "settlement" or "charge offs" of delinquent and 
uncollectible accountS. You are concerned over the effect. if any, of the three last· 
mentioned st' .. tutes on the duties and functions of the office of the Comptroller and the 
Department of Banking a11d Finance under the first·mentioned statute, s. 17.04, F. S. 
Although n.)t referred to in your letter, the organic duties and functions of the 
Comptroller under s. 4(d), Art. IV, State Const., must be considered. 

Section 4(d), Art. IV, supra. provides: 

(d) The comptroller shall serve as the chief fiscal officer of the state, and 
shall settle alld approve accounts against the state. (Emphasis supplied.) 

The constitutional duty of the Comptroller to "settle and approve accounts against the 
state" is embodied in substance in s. 17.03(1). F. S. It should be noted that both the 
organic provision and s. 17.03(1) deal with settling and approving accounts against the 
state, as opposed to settling Md approving accounts of those indebted to the state. The 
latter subject is covered in s. 17.04, F. S., which provides: 

The Department of Banking and Finance of this state shall examine. audit, 
adjust and settle the accounts of all the officers of this state, and any other 
persoll in anywise intrusted with. 01' who may havl! receil'ed any property, funds 
or moneys of this state, or who may be in anywise indebted or accountable to 
this state for any property. funds or moneys. and require such officer. or persons 
to render full accounts thereof. and to yield up Sllch property 01' funds according 
to law, 01' pay such moneys into the ti'easury of this !ltate, or t.o such officer or 
agent of the state as may be appointed to receive the same, and on failure so 
to do, to cause to be instituted an.d prosecuted proceedings, criminal or civil, at 
law or in equity. against such person.s. according to laU'. (Emphasis supplied.) 

Compare s. 17.041, F. S., with respect to county and district accounts and cl~ims and 
similarly providing; and s. 17.20, F. S., charging the several state attorneys with all 
claims placed in their hands for collection by the Department of Banking and Finance. 

Other pertinent provisions relating to the duty of the Comptroller to "examine, audit, 
adjust and settle the accounts" of persons indebted to the state include s. 17.05, F. S., 
which permits the Comptl'oller to "demand and require full answers on oath ftom any 
and evel':rpeI'Son, party or privy to any account, claim 01' demand ... by the state" and 
s. 17.22, F. S., wEich deals with the procedure to be utilized by the Depal'tmellt of 
Banking and Finance ill initiating or causing to be instituted legal action to effect 
collection of claims of the state. Also see s. 27.20, F. S., charging state attorneys with 
claims of the state placed in their hands by the Department of Banking and Finance. 

These various statutes and the procedures contained therein are of ancient vintage and 
are firmly embodied in the Florida fiscal system. These statutes must be reconciled with 
the statutes mentioned in your letter. 

Section 239.80(4). F. S. (l976 Stipp.), referred to in your letter, became law through the 
enactment of Ch. 75·302, Laws of Florida, which provided in part that there be flO new 
Florida student loans after June 30, 1975, and for the establishment of a short·term loan 
program. It also provided for the "collection, settlement, and charging off of 
delinquent ... scholurship loan notes and student loan agreements." (See the title to Ch. 
75·302, supra, and s. 14 tnereof.l Section 14 is now emoodied in s. 239.80, F. S. (1976 
Supp.), and provides, in part: 
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(1) The Department of Education is directed to exert et'er.,. lawful and 
reasonable effort to collect all delinquent unpaid and uncanceled scholarsMp 
loan notes and student loan agreements. 

(2) The department is authorized to establish a recovery account into which 
unpaid and uncanceled scholarship loan note and student loan agl'eement 
accounts may be transferred. 

(3) The department is authorized to settle any delinquent unpaid and 
uncanceled scholarship loan notes and student loan agreements and to employ 
the service of a collection agency when deemed advisable in collecting 
delinquent accou.nts. However, no collection agency shall be paid a commission 
in excess of 35 pel'lJent of the amount collected. 

(4) The department is authorized to charge off unpaid and uncanceled 
scholarship loan notes and student loan agreements which are at least 3 years 
delinquent and which prove uncollectible after {food-faith collection efforts. 
However, delinquent accounts with past due balances of $25 01' less may be 
charged off as uncollectible when an account becomes 6 months past due and 
the cost of further collection effort or assignment to a collection agency would 
not be warranted. 

* * * 
(6) The State Board of Education shall adopt such rules as are necessary to 

regulate the collection, settlement, and charging off of delinquent ullpaid alld 
uncanceled scholarship loan notes and student loan agr('cments. (Emphasis 
supplied.) 

The provisions of the section must be reconciled with, read in conjunction with, or read 
in light of s. 17.04, F. S, 

Both sections deal with persons indebted to the state, and the collection, settling, 01' 
charging off of such indebtedness, but s. 239.80, supra, is a limited grant of authority to 
the Department of Education involving only delinquent and uncanceled scholarship loan 
1I0tes and student loall agreements. Section 239.80(1) can be reconciled with s, 17.04, F. S., 
and other pertinent provisions of Ch. 17, F. S., since the Department of Education is 
directed therein to exert every "lawful and reasonable effort" to collect such accounts and 
since the procedure established in s. 17.04 is certainly a lawful means of effecting 
collection. Thus, the Department of Education could refer such delinquent und unpaid 
accounts to the Department of Banking and Finance fo1' collection. Tne Department of 
Banking and Finance would then proceed as provided in s. 17.04 and could cause to be 
instituted and prosecuted appropriate legal proceedings. This is not inconsistent with the 
rules of the State Board of Education of Florida which have been promulgated 
implementing s, 239.80(1). (See Rule 6A-7.395.) Accordingly, s. 239.80(1) is not 
irreconcilable with, 01' repugnant to, s. 17.04. 

Assuming the account is aete1'mined to be uncollectible, in whole or in part, then the 
question arises as to whether the Dellartment of Education 01' the Depal'tment of 
Banking and Finance would have the dllty. and authoritY. to settle such account 01' to 
charge offsuch account, consisting of any d"elinquent unpaid and uncanceled scholarship 
note or student loan agreement. Subsections 239.80(3) and (4), F. S. (1976 Supp.), both 
place the duty and authority in the Department of Education for the specific type of 
aelinquent and unpaid accounts mentioned thel'ein. Thus, as to these specific t,ypcs of 
accounts, s. 239.80(3), (4), and (5) is inconsistent with s. 17.04, F. S., dealing wlth the 
subject of settling accounts of persons indebted to the state generally und, being the later 
expression of the Lt;gislature, would prevail to the extent of such inconsistency. (Sec 82 
C.J.S., s. 290 et seq., und 82 C.J.S., ss. 363 and 369.) A speciul statute covering n particular 
subject matter is controlling over a general statutory provision covering the same and 
other subjects in general tet-ms, and such statute relating to the particulnr part of a 
general subject will operate as an exception to 01' qualification of the general terms of a 
more comprehensive statute to the extent only of the repugnancy. (Adams v. Culvet\ Fla., 
111 So.2d 665.) Both statutes deal with the duty and authority to settle accounts of 
persons indebted to the state, but s. 239.80{3), (4), and (5) deals with the specific types of 
accounts mentioned therein. Thus, the Department of Education has the duty and 
authodty to settle any delinquent unpaid and uncanceled scholarship loan notes and 
student loan agreements, and to charge off any 'Ouch accounts of m01'e than $25 "which 
nre at least $ years delinquent and which prove uncollectible after good·faith collection 
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efforts" and accounts of $25 01' less after 6 months, in accordance with rules adopted by 
the State Board of Education regulating such matters. Thus, the duty and authority of 
the Department of Banking and Finance has been supplanted as to these specific types 
of accounts. 

The Department of Education has promulgated Rule 6A-7.395 implementing s. 239.80 
F. S., establishing the procedure to be followed in settling 01' charging·off sucn accounts, 
including the procedure to be followed when commercial collection services are being 
utilized, and I>uch rule and procedure are consistent with the conclusions reached herein. 

Thus, as to this specific type of account, the procedures and options available would 
appear to be as follows: 

Once the Department of Education had determined in accordance with the rules that 
a s'pecific account covered by the statute was delinquent, unpaid, or uncanceled, it would 
be required to exert every lawful and reasonable effort to collect such account. 

Such account cOllld be 'referred to the Department of Banking and Finance under s. 
17.04, F. S., so that the department could iuitiate or cause to be instituted legal action 
under the provisions thereof to effect collection of the account. 

The Department of Education having made such a determination, as mentioned above, 
could employ the service of a collection agency when it deemed such action to be 
advisable for the purpose of collectin~ such delinquent accounts subject to the restriction 
contained in s. 236.80(3), F. S. (1976 tlupp.), as to the amount of commission which could 
be paid such collection agency in accordance with Rule 6A-7.395. 

Assuming that the Department of Education has employed such a collection agency. 
hag refel'l'ed the matter to the Department of Banking and Finance for collection efforts, 
01' has otherwise failed to collect such account, it would be authorized to settle such 
account upon such terms and conditions and in such an amount as it deemed satisfactory, 
subject, of course, to the conditions that no fraud or collusion were involved and that the 
Department of Education had in good faith exhausted all collection efforts. 

If the situation were such that the Department of Education determined in accordance 
with the statute and in conformity with its rule that it would be usele~s, impractical, or 
frivolous to make further attempts to collect such delinquent account, it is authorized to 
"charge or' 01' "write off" such account when such accoullt is for more than $25 and is 
delinquent at least 3 years, 01' is for $25 or less and is 6 months past due, and has proven 
uncollectible after good.faith collection efforts, as authorized in s. 239.90(4), F. S. (1976 
Supp.), and as prescribed and regulated by the rules of the Department of Education. 

In the event the Department of Education elltered into a settlement of any such 
delinquent account 01' charged offsuch delinquent account as authorized in s. 239.80(3) 
and (4), F. S. (1976 Supp.), and the rules, such settlement or chal'ge off is final and would 
not require subsequent approval of the Department of Banking and Finance under s. 
17.04, F. S. The duty and authority to charge off 01' settle these specific types of accounts 
are reposed in the Dep'ar<'l1ent of Education to be exercised under rules adopted by the 
State Board of Education t'egulating the collection, settlement, and charging off of such 
accounts and not in the Deportment of Banking and Finance. The decision to settle, the 
decisioll to char~e off, and the settleml3nt would all be reviewable on postaudit by the 
Auditor General s office. However, a listing of all such accounts involving settlement or 
charge off should be forwarded to the Comptroller for inclusion in the annual report of 
the Comptroller to the Governor required by s. 17.18, F. S. Sufficient information should 
be given as to each specific account to allow the Comptroller to prepare the annualrepol't 
so as to completely show the disposition thereof and so as to clearly demonstrate the 
collection efforts which had been made prior to either settling 01' charging off such 
account. This duty of the Comptroller under s. 17.18 has not been in any manner affected 
01' altered by the provisions of s. 239.80 and is part and parcel of the Comptroller's duty 
as chief fiscal officer of the state. 

Reconciliation of the statutes in the manner described above results in the collection 
procedure set forth in s. 17.04, F. S., and elsewhere in Ch. 1.7, F. S., whereby criminal or 
civil proceedings may be instituted and prosecuted against such persons being available 
to the Department of Education and squarely recognizes the legislative intent to grant 
to the Deportment of Education the allthority to settla and charge oft; pursuant to rules 
adoptE!d by the State Board of Education and pursuant to s. 239.80(4), F. S. (1976 Supp.), 
delinquent, unpaid, amI uncanceled scholarship loan notes and student loan agreements. 
The authority given to the Department of Education and the State Board of Education 
is clear and unequivocal, and the Legislature did not specify that the settlement 01' 
charging off of any such delinquent account was condItioned upon the subsequent 
approval of the Department of Banking and Finance under s. 17.04. The LegislatUre has 
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elected to place the authority and duty as to specific accounts in the Department of 
Education and the rulemaking power and duty to regulate the collection thereof in the 
State Board of Etlucation, 

Although similar to s. 23g.80, F, S. (1976 SUI?p.), s. 240.103, F. S., l'efened to in your 
letter, is not as bl'oad. Section 240.103(1) contams the legislative mandate, "[tJhe Board 
of Regents is directed to exert every effort to collect all delinquent accounts." Under s. 
240.103(2), the Board of Regents "is authorized to charne off such accounts as may be 

. uncollectible," (Emphasis SUpplied.) and, under s. 240.103(3), the Board of Re~ents "is 
authorized to employ the service of a collection agency when deemed advIsable in 
collectin!5 delinquent accounts." Significantly absent from s. 240.103 is any reference to 
the settltllg of such accounts. This language is pt'esent in SS. 17.04 and 239.80. 

What has already been stated in re(l:al'd to s. 239.80, F. S. (1976 Supp.), would be 
equally applicable to s. 240.103, F. S., wIth the exception that the absence of any specific 
authority to settle such delinquent accounts would require further consideration. 

As stated previously herein in answer to question I, the term "settle" is broader thall 
the term "charge off." Inasmuch u.s the Legislature has specifically recognized a 
distinction in these two tel'ms in s. 239.80 and 240.103, supra, it must be presumed that 
the Legislature did not intend for the Board of Re~ents to have the authority to "settle" 
its delinquent accounts in the sense of compromismg such claims. Also see AGO 060·90. 
Thus, adjustments 01' settlements, in that sense, of such accounts would still be required 
to be perfol'mjd by the Department of Banking and Finance pursuant to s. 17.0,1. F'. S .• 
but the charge off of such accounts as may prove to be uncollectible is authorized in s. 
240.103(2) to be performed by the Boal'd of Regents, and such charge offs need not be 
submitted to the Department of Banking and Finatlce fOl' subseqtlent and final approval. 
It should be noted, however, that the authority to "charge off" is accompanied by the 
duty to exert every effort to collect all delinquent accounts. Accordingly, no "charge off" 
could be accomplished until such time as the statutory duty had been fulfilled. Howevel" 
in the sense that the term "settle" meHns to fix 01' determine the amount due and to 
require payment therefor. this duty to collect would embrace such action and. would 
amount to settling the account.' The Board of Regents adopted Rule 6C·10.07 
implementing s. 240.103(2) pursuant to its rulemaldng power found in s. 240.042(2)(a), 
F. S. 

Finally to be considered is s. 402.17(11, F. S .• referred to ill youI' letter. This statute 
quite clearly places in the Department of Health and Rehabilitative Services tho duty to 
"protect the financial interests of the state with respect to claims which the state may 
have for the care and maintenance of patients or inmates of state institutions under its 
supervision and control." Section 402.17(1) specifically empowers said department to 
receive and sup.ervise the collection of sums due the state: to bring any aPPl'(}priate COUl't 
action necessary to protect the interests of the state in order to collect any claim the state 
may have against any patient 01' inmate, former patient 01' inmate, or the guardian or 
administrator of any such patient or inmate 01' any person against whom any such 
patient or inmate may have a claim; to represent. the \ltnte in the settlement of the estate 
of deceased patients or inmates or in the settlement of estates in which a patient or an 
inmate or a former patient or inmate against whom the state may have a claim has a 
financial interest; and to charge offsuch accounts as may prove uncollectible which have 
accl'ued with respect to claims wnich the state may have fOI' the care and maintenance 
of patients or inmates of state institutions under their supervision and control. The 
procedure for charging off accounts pl'ovided for in s. 402.17(1)(i) is that the head of the 
division concerned must certify such accounts as being uncollectible after diligent efforts 
have been mada to collect them without success, and, upon concurrence by the 
Department of Le~al Affairs, the accounts may be charged off. It is clear that the powers 
enumerated therem are as broad as or broader than the similat' powers set forth in s. 
239.80, F. S. (1976 Supp.). Thus. the conclusion reached pertaining to that statute would 
be equally applicable to s. ,102.17(1). Research reveals no rule adopted by the Depa1'tment 
of Health and Rehabilitative Services implementing s. 402.17(1). This ... -:lswers question 
2. 
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076-219-November 15, 1976 

MUNICIPALITIES 

NO POWER TO LEVY REGULATORY FEES ON INSURANCE AGENTS 

']'0: Robert M. Moore. WcwahitcMa City Attorney. Port St. Joe 

Prepared by: David K. Miller, Assistant Attomey General 

QUESTION: 

Can a municipality levy regUlatory fees on insurance agents and 
representatives undel' s. 166.221, F. S., where such agents or 
representatives reside in and conduct business activities within that 
municipality but do not maintain a. permanent business location or 
branch office therein? 

SUMMARY; 

Regulatory licensing of insurance a~ents is preempted to the state 
under s. 624.401(3), F. S., and municipahties therefore have no power to 
levy regulatory fees on such persons under s. 166.221, F. S. 

Your question is answered in the negative. 
Section 166.221, F. S., authorizes municipalities to levy regulatory fees, commensurate 

with the cost of the regulatory activity, on businesses, out s. 624.401(3), F. S., preempts 
the field of regulating insurers and their agents and representatives and operates to 
prohibit their regulation by municipalities und other local governments. Cf. AGO 074-209. 

Section 166.221, F. S., provides: 

A municipality may le~ly reasonable business, professionul, and occupational 
regulatory fees, commensurate with the cost of the regulatory activity, 
including consumer protection, on such classes of businesses, professions, and 
occupations. the regulation of which has not been preempted by the state or a 
county pursuant to a county charter. (Emphasis supplied.) 

This provision empowers a municipality to levy l'egulatol'Y fees on persons who do not 
maintain a permanent business location or Dl'anCn office within the municipality. See 
AGO 076·30, which dealt gt;)nerally with the authority of a municipality to levy 
regulatory fees but did not consider the question of state preemption of any particular 
regulatory activity or field and did not purport to resolve the issue of whether a 
particular exaction of a regulatory fee was valid or met the legal requirements 
prerequisite to the levying of such fees. That opinion does not apply to or control the 
levying of regulatol'Y fees on insurance agents und representatives. Likewise, $. 624.507, 
F. S., which authorizes tllurLicipalities to levy an occuputional license tax on insUl'ance 
agents and solkitors maintaining business offices (01' residences. if 110 business office is 
required by laW) WIthin their boundaries does not govern the levying of regulatory fees 
under s. 166.221. COIherning municipal license taxation of insurance agents and 
solicitors, see AGO 074·209. 

Section 62'1.401(3), F. S., expressly preempts to the state the regulatol'y licensing of 
insurers and their agents and representatives within the meaning of ss. 166.021(3)(c) and 
166.221, F. S. Section 624.401(3) reads: 

This state hereby preempts the field of regulating insurers and their agellts 
and representatives, and no countr, city, municipality, district, school district, 
or political subdivision shall reqture of any insurer, agent, or representative 
reg\llated under this code any authorization, permit, or registration of any kind 
f'Jr conducting transactions lawful under the uuthority grunted by the state 
under this code. 

Therefore, a municipality is without lawful authority to levy regulatory fees on 
insurance agents and representatives under s. 166.221, F. S., and, pursuant to s. 624.401, 
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F. S., is prohibited from requiring uny regulatory occupational license or_permit of any 
insur~'r. agent, 01' representative reguloted under the Florida Insurance Code, Ohs. 624 
through 6!J2, F. S., for conducting ttonsactions authorized by and lawful under that code. 

070·220-November 15, 1976 

WEAPONS AND FIREARMS 

POSSESSION OF FIREARM AT PLACE OF BUSINESS WHEN 
COWORKER WHO IS CONVICTED FELON WHOSE CIVIL RIGH'l'S 
ITA VE NOT BEEN RESTORED WOULD BE IN CLOSE PROXIMITY 

TO SUCH FIREARM 

To: H. Palll Baller, Judge, Circuit Court, kliami 

Prepared by: A. S. dohnstotl, Assistance Attorney General 

QUESTIONS: 

1. Does s. 790.25{l), (3), and (4), F. 5., allow persons to possess firearms 
at ~heil' place of business for the demonstruble purpose of protectin~ life 
and property at said business when a fellow worker, n convicted felon 
whose rights have not been restored. would be in close proximity to the 
firearms, not withstnnd~ng s. 790.23, F. S. (1'976 Supp.)? 

2. If question 1 is answered in the atflrmative, would the factual 
situntion enumernted nbove subject the convicted felon to nnest for 
being n convicted felon in possession of firearms? 

SUMMARY: 

A persoll mny possess a firearm at his place of business and would not 
be in violation of s. 790.23, F. S., when a convicted feloll whose rights 
have not been restol'ed might come within "close proximity" to the 
fil'enrm. A convicted felon whose civil rights hnve not been restored 
could be convicted of a violation of s. 790.23 if the facts roveal that said 
felon exercised a conscious or substantial care, custody, possession, or 
control oVllr said firearm. 

You have asked that these questions be considered in the light of present Case .law ntHI 
with AGO's 073·229 and 073·391. Inasmuch as we have judicial decisions which conh'ol 
this response to your questions. it will not be necessary to discuss the opinions rendered 
by this office in AGO's 073·229 and 073·391, us they are generl\l in nature us to the 
application of Oh. 790, F. S. These opinions pertain to factual situations other than 
contained in your questions. 

To answer the above.posed questions, eh. 790, F. S., which govel'(li3 weapons and 
firearms, must be analyzed. Ph'st, s. 790.001, F. S., statutorily dennes a firearm to meun 
"any weapon (including a starter gun) which will. 01' is designed to, 01' may readily btl 
convelled to, expel a projectile by the action of an explosive; the frame 01' receiver of any 
such weapon: urty fil'earm muffler 0" litearm silencer: uny destructive device: 01' any 
machim.! gun." See AGO 076·45. It shall rtot include an antique fil'earm as 1efined in the 
section. 

Section 700.05, F. S., r.rovides a penalty for the carrying of a pistol Qt' repeating rifle 
by a person who has falled to obtain a license from the county commissioners. Section 
790.06, id., sets forth certain requirements which must be satisfied before the county 
commissioners may issue a license to carry a firearm. 

Having set the basic statutory framework, it is necessary to examine s. 790.25, F. 5., 
which provides for the lawful ownership, possession, and use of firearms and other 
weapons. Subsection 790.25(1) provides as a matter of public policy for the lawful use of 
nreut'ms in defense of life, home, and ~wopel'ty. Subsection 790.25(3) specifies that tho 
licensing requirements and prohibitions of ss. 790.05 and 790.06, F. S., shall not apply to 
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s. 795.25(3)(n)-a person possessing arms at his home or place of business. Subsection 
790.25(4) provides that this act shall be liberally construed. 

Having set forth all applicable statutory provisions, it now becomes necessary to apply 
them }o the facts as contained in question 1 above. Under s. 790.25(3), supra, a person is 
not I qui red to obtain a license in accordance with ss. 790.05 and 790.06, supra, if that 
person comes within 011e of the fourteen enumerated exceptions. Your question asking if 
a person is allowed to possess firearms at his place of business for the purpose of 
protecting life and property at the business comes within the statutory exception 
provided by s. 790.25(3)(n). Thus, under your question, a person not excluded by reason 
of s. 790.25(2)(a), (b), or (c), F. S., may possess arms at his home or place of business. It 
would certainly be anomalous to determine that a person who is expressly excepted from 
the provisions of Ch. 790 and who possesses a firearm at his home or place of business 
could be prosecuted and convicted for the possession of a firearm under such 
circumstance. 

To give s. 790.25, F. S., the liberal construction expressly provided for in subsection (4), 
s. 790.25 must be read in pari materia with ss. 790.01, 790.02, 790.05, and 790.06, F. S. 
Under this construction, the possession of a firearm in one's own home or place of 
business is not prohibited by Ch. 790, F. S., and, as recognized by subsection 790.25(4), 
nothing contained in Ch. 790 shall impair or diminish any existing rights to bear arms 
guaranteed by the Constitution and laws of Florida and recognized by det;isions of the 
courts of Florida. 

The Supreme Court of Florida in Peoples v. State, 287 So.2d 63 (Fla. 1973), has 
specifically found that s. 790.25(3)(n), F. S., specifically exempts a person possessing arms 
at his home or place of business from the prohibitions of s. 790.01, F. S., and the 
registration requirements of ss. 790.05 and 790.06, F. S. The court further found that said 
exception was reinforced by the "Declarations of Policy" and "Construction" set forth in. 
s. 790.25(1) and (4). See also French v. State, 279 So.2d 317 (4 D.C.A. Fla., 1973). 

A close examination of Ch. 790, F. S., does not re <'al that any person, not excluded by 
the statute, is prohibited from keeping a firearm in his home and place of business even 
though a follow worker is a convicted felon whose civil rights have not been restored. 
Section 790.23 expressly prohibits any person who has been convicted of a felony and 
whose civil rights have not been restored from having in his (the convicted felon's) care, 
CUstody, possession, or control any firearm and prohibits him (the convicted felon) from 
carrying a concealed weapon, including all tear gas guns and chemical weapons or 
devices. 

Your second question assumes the factual situation enumerated in question 1, that the 
convicted felon would be "in close proximity to the firearms." You ask if such "close 
proximity" would subject the convicted felon to arrest for being a convicted felon in 
possession of firearms. Your question specifies only "possession" of a firearm, while s. 
790.23, F. S., prohibits a convicted felon whose civil rights have not been restored from 
having in his care, custody, possession, or control any firearm. It is assumed that the 
response to this question includes not only "possession" but also includes the "care, 
custody, or control" of any firearm as prohibited by the statute. It is necessary that this 
dif'tinction be made, as the courts of this state have rendered judicial decisions reaching 
different conclusions when one or more of the prohibited acts became involved. 

The Florida Supreme Court in Reynolds v. State, 111 So. 285 (Fla. 1927), found 
"possesidon" is usually defined as having personal charge of or exercising the right of 
ownership, management, or control over the item in question. The court in that case 
(possession of intoxicating liquor) found that, to constif;ute possession, there need not 
necessarily be an actual manucaption of the item, nor is it necessary that it be otherwise 
actually upon the person of the accused. There must, however, be a conscious and 
substantial possession by the accused, as distinguished from a mere involuntary or 
superficial possession. 

More recently the district courts of appeal of Florida have examined factual situations 
which constitute violations of s. 790.23, F. S. In Maloney v. State, 146 So.2d 581 (2 D.C.A. 
Fla., 1962), the district court upheld a conviction for a violation .of s. 790.23 when 
weapons were fotlnd under the front seat of a motor vehicle which deputy sheriffs 
observed burning alongside a hi~hway. Three persons were seen to emerge from the 
vehicle and Maloney was the driver. After the fire was extinguished, the vehicle was 
towed to a garage where a loaded shotgun was found under the front seat and a pistol 
found in the glove compartment. Maloney argued on appeal that under the principles of 
possession as enumerated in Reynolds v. State, supra, the evidence was insufficient to 
establish conscious and substantial possession of the firearms. The district court, in 
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rejecting this argument, emphasized that the statutory prohibition of "possession" was 
supplemented by the additional words "care, custody, and controL" In Wood v. State, 237 
So.2d 485 (1 D.C.A. Fla., 1970), the district court upheld a conviction for possession of a 
firearm by a convicted felon when the defendant was found with a gun covered by a 
pillowcase between the defendant's legs. The defendant contended that he was not in 
possession as contemplated by the statute. The court found that, to come within the 
purview of the fltatute, the firearm need not be held in the hands of the accused. It was 
sufficient to show that the firearm was in the "care, custody, possession or control" of the 
person charged. In keeping with this decision, Ross v. State, 285 So.2d 429 (3 D.C.A. Fla., 
1973), uphelCi the conVIction where the facts showed that the firearm was found under a 
pillow upon whieh the defendant's hand rested. 

In the recent case of Jones v. State, 325 So.2d 436 (1 D.C.A. Fla., 1975), the district 
court held that, where the information charged only possession and not care, custody, 
possession, 01' control, the state was limited to proof of possession and assumed the 
burden of showing that the possession by the accused was conscious and substantial as 
distinguished from a mere involuntary or superficial possession and reversed this 
conviction when the facts showed that the firearm was in Clefendant's automobile but no 
evidence proved that the defendant himself was in the vehicle nor was any evidence 
introduced that placed the defendant in the automobile with the firearm or neal' the 
firearm at any time. 

Basically, then, a charge and conviction for possession of a firearm by a convicted felon 
whose civil rights have not been restored must be determined on a case-by-case basis 
under the particular facts of the case as charged in the charging document. 

076-221-November 15, 1976 

MUNICIPALITIES 

BOUNDARIES MAY NOT BE CONTRACTED IF TERRITORY SOUGHT 
TO BE EXCLUDED MEETS CRITERIA USED FOR ANNEXATION; 

PROCEDUFcF. TO hi!; FOLLOWED ON CONTRACTION 

To: Tom Ingles, Mexico Beach Town Attorney, Panama City 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Does a municipality have the power 01' authority to enact a 
contraction ordinance whero the area in question fully complies with the 
requirements for annexation as contained in s. 171.043, F. S. (1976 Supp.)? 

2. If, after the 6-month feasibility study on a petition of 15 percent of 
the voters in an area designated to be excluded, the council determines 
that it is not feasible, maya specific finding that the area in question fully 
complies with s. 171.043, supra, fulfill the requirements of s. 171.051(2), 
F S? 

'3. "May an urea meeting the criteria for annexation in s. 171.043, supra, 
bn proposed for exclusion by municipal governing bodies? 

4. When the council, after the 6·month feasibility study, specifically 
determines that the area to be excluded meets all the criteria of s. 171.043, 
supra, can the council set the time and place of a meeting at which the 
ordinance will be considered, pursuant to s. 171.051(3), F. S.? 

5. May the governing body vote not to contract the municipal 
boundaries under s. 171.051(4), F. S., despite the fact that 15 percent of the 
qualified voters resident in that area proposed for contraction I'equest a 
refexendum on the question of contraction? 

SUMMARY: 

The contraction procedures provided by s. 171.051, F. S., may be used 
to exclude only areas found not to meet the characteristics required by s. 
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171.043, F. S. (1976 Supp.), of areas to be annexed. A municipality is 
without authority to enact a contraction ordinance, either on the 
initiative of its governing body 01' in response to a petition therefor, 
regarding an area which complies with the annexation characteristics set 
forth in s. 171.043. If, at a meeting called to consider an introduced 
contraction ordinance, a petition for referendum is submitted pursuant 
to s. 171.051(4), the governing body must either submit the ordinance to a 
vote of the qualified voters in the area to be excluded or vote not to 
contract the municipality's boundaries. 

Before answering your questions, I would offer the following summary of the 
contractkm procedure provided by s. 171.051, F. S., for exclusion of an area not meeting 
the requirements for annexation. There are two methods by which initiation of the 
contraction procedures may be. accomplished, and there are two separate petition 
procedures. 

Under s. 171.051(1), F. S., a municipal governing body may, on its own initiative, "by 
ordinance propose the contraction of municipal boundaries, as described in the ordinance, 
and provide an effective date for the contraction." In the alternative, under s. 171.051(2), 
F. S., such a contraction ordinance may be proposed by a "petition of 15 percent of the 
qualified voters in an area desiring to be excluded from the municipal boundaries." If the 
latter course is taken-proposal of the contraction ordinance by petition-the governing 
body is required to undertake a feasibility study of the contraction proposed by the 
petition. Within 6 months from the time the required study is begun by the governing 
body, that body must do one of two things: It must either initiate contraction proceedings 
by ordinance pursuant to subsection (1), supra, or reject the petition (in which case the 
specific facts on which the rejection is based must be stated). Section 171.052(1) (criteria 
for contraction) clearly provides that "(o]nly those areas which do not meet the criteria 
for annexation in s. 171.043 may be proposed for exclusion by municipal governing 
bodies." (Emphasis supplied.) Thus, it would certainly seem that a finding of compliance 
with s. 171.043 would constitute sufficient grounds for rejecting a petition for initiation 
of contraction procedures. However, a municipal governing body would appear to have 
broad discretion under the statute to reject any such petition, so long as it specifically 
states its 1'f:<U:l0!'S therefor. 

The second petition procedure is provided for in s. 171.051(4), F. S. It must be 
understood that this petition procedure would be available only after the governing body 
has introduced a contraction ordinance pursuant to subsection (1) of s. 171.051 [either on 
its own initiative or after conducting a feasibility study pursuant to a petition submitted 
under subsection (2)]. After introduction of the contraction ordinance and advertisement 
or public notice thereof pursuant to subsection (3) which, among other things, must 
include a statement of findings showing the area to be excluded fails to meet the criteria 
of s. 171.043, supra, the next step is consideration of the contraction ordinance at a 
meeting of the govel'lling body held for that purpose. It is at this point-the holding of 
the meeting at which the ordinance is to be considered-that the second petition 
procedure comes into play. This second procedure, under subsection (4) of s. 171.051, 
concerns whether or not the contraction ordinance is to be the subject of a referendum 
submitted to the vote of the "qualified voters of the area proposed fol' contraction." 
Section 171.051(4). Such a referendum may be sought by submission at such meeting of 
a petition requesting a referendum on the question of contraction as prescribed in 
subsection «1), or, in the absence thereof, such a referendum may be proposed by the 
governing body on its own initiative under subsection (5). 

Your first question and your third question (which appear to be the same) are 
L\I1swered in the negative by the language quoted above from s. 171.052(1): "Only those 
areas which do not meet the criteria for annexation in s. 171.043 may be proposed for 
exclusion by municipal governing bodies." (Emphasis supplied.) This language is quite 
clear and must be given its plain and obvious meaning. Maryland Casualty Company v. 
Sutherland, 169 So. 679 (Fla. 19361; Johnson v. Wilson, 336 So.2d 651 (1 D.C.A. Fla., 1976). 
Therefore, th(~ statute precludes a municipal governing body from enacting a contraction 
ordinance-e!,ther on its own initiative or in response to a petition therefor-if the area 
proposed to he excluded is found to meet the criteria for annexation as set forth in s. 
171.043, F. S, (1976 Supp.). This statutory provision also answers, itl the affirmative, your 
second question. That is, a specific finding that the area proposed to be excluded complies 
with or meet!\ the criteria for annexation in s. 171.043 would certainly be a sufficient 
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specification of the facts or the basis upon which the petition proposing the contraction 
ordinance is rejected under s. 1.71.051(2), F. S. 

Your fourth question is answered in the negative, altain by the explicit language of s. 
171.052(1), supra. It should be obvious that a specific finding that the area proposed for 
exclusion meets all the annexation criteria of s. 171.043, supra, would, under s. 171.052(1), 
preclude further action in regard to that area. If the governing body determines that the 
area dOE:s meet the requirements for annexation, it should then reject the petition 
proposing the contraction, specifying compliance with s. 171.043 as the basis or reason 
for the rejection. Once the petition is so rejected, there is no statutory requirement that 
any meetmg be noticed or held, and no legal reason exists to call a meeting. Indeed, at 
this stage of the proceedings, no contraction ordinance has been introduced or noticed 
and there is no ordinance before the governing body to be considered. 

Your fifth question is answered in the, affirmative. Section 171.051(4), supra, provides 
clear alternatives, either of which may be followed by the governing body once the 
proceedings have ref.tched this point [i.e., the study made pursuant to subsection 
171.051(2), the ordinance introduced, due and propel' notice given, and the meeting held}. 
If, at this point, a petition for referendum is filed or presented by 15 percent of the 
qualified voters in the a:'ea to be excluded, the statutory alternatives provided by 
subsection (4) are: 

, .. the governing body shall, upon verificf.ttion, paid for by the tnlmidpality, 
of the sufficiency of the petition, and before passing such ordinance, submit the 
question of contraction to a vote of the qualified voters of the area proposed for 
contraction, or the governing body may vote not to contract the municipal 
boundaries. (Emphasis supplied.) 

The above·quoted language is, in my opinion, sufficiently clear and free from doubt so as 
to prechlde the application of any rules of statutory construction, State v. Egan, 287 So.2d 
1, 4 (Fla. 1973), and must be given its plain meaning. Maryland Casualty Company v. 
Sutherland, supra. 

076.222-November 16, 1976 

COUNTY HOSPITALS 

MAY CHARGE HIGHER FEES TO NONRESIDENTS 
THAN TO RESIDENTS 

To: Gordon V; Frederich, Attorney for Seminole Memorial Hospital. Sanford 

Prepared by: Gerald L. Knight, Assistant Attorney General 

QUESTION: 

May the :Soard of Hospital Trustees of the Seminole Memorial Hospital 
prescribe higher hospital service fees for payinl! patients who are 
nonresidents of Seminole County than fOJ' l'esidents? 

SUMMARY: 

There is no statutol'Y limitation, other than that all hospital service fees 
be reasonable or just and proper, which would restrict the authority of 
the Board of Hospital Trustees of the Seminole Memorial Hospital, under 
ss. 155.16 and 155.20, F. S., to fix and prescl'ibe highel' hospital service fees 
for nonresidents of Seminole County than for residents. Any qu(·r.tion as 
to the constitutional validity of and rational basis for such a classification 
distinguishing residents from nonresidents may be answered only by a 
court within the context of a particulRr case and controversy. 

The Board of Hospital Trustees of the Seminole Memorial Hospital (hereinafter 
referred to as the "board"), established pursuant to Ch. 155, F. S., which relates to the 
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organization and operation of county hospitals, is clearly authorized by s. 155.16 to 
extend the services of the hospital to nonresidents of Seminole County upon the terms 
and conditions which the board chooses to prescribe and to fix and prescribe reasonable 
hospital service fees for patients, resident and nonresident, who are able to pay. Section 
155.16 provides as follows: 

Every hospital established under this law shall be fOl\~the benefit of the 
inhabitants of such county and of any person falling sick or bCl'ing injured or 
maimed within its limits, but the board of hospital trustees may extend the 
privileges and use of such hospital to persons residing outside of such county 
upon terms and conditions as such board of trustees may from time to time, by 
its rules and regulations, prescribe. Every such inhabitant or pel'son who is not 
a pauper shall pay to such board or such officer as it shall designate, a 
reasonable compensation for occupancy, nursing, care, medicine, and 
attendance, according to the rules and regulations prescribed by the said board. 

See aiso s. 155.20 requiring the board to fix charges for the use and services of the 
hospital by those persons able to pay for same as the board may deem just and proper. 
I find no statutory limitation upon the exercise of this authority, other than the 
requirement that all hospital service fees be reasonable or just and proper, that would 
restrict the board in prescribiI?15 higher hospital service fees for nonresidents of Seminole 
County than for resldents. Ct; s. 180.191, F. S., relating to municipal utility rates for 
noncity resident userSj Mohme v. City of Cocoa, 328 So.2d 422 (Fla. 1976), holding, among 
other things, thal a municipal utility may charge customers outside the city a different 
rate for service from that charged customers inside the city if such Hate differential is 
justified because of difference in the cost of furnishing service to those outside the city 
limits; and AGO 074-212. 

As to whether the board may constitutionally fix and prescribe higher hospital service 
fees for nonresidents of Seminole County than for residents, the Equal Protection Clause 
of the Fourteenth Amendment of the United States Constitution, as judicially construed, 
requires that all legislative or regulatory classifications which do not involve a 
"fundamental right" or "suspect criteria" bear a rational relation to a permissible state 
objective. See McGowan v. Maryland, 366 U.S. 420, 426 (1961)j and Massachusetts Board 
of Retirement v. Murgia, 49 L.Ed.2d 520 (1976)j cf. s. 2, Art. I, State Const.; AGO 074-279. 

Applying the Equal Protection Clause here, I am aware of no case holding that access 
to and lIse of public hospital facilities is a fundamental right or that residency per se is 
a suspect criterion. Thus, the classification in question, in order to be upheld, must beal' 
a ratIOnal relation to a permissible state objective. Cf. AGO 076-124. In this regard, it 
may be possible to rationally justify higher hospital service fees for nonresidents of 
Seminole County than for residents on the basis that residents already contribute a 
portion of the funds needed to operate the hospital through the county's taxation of them 
and their property, sec ss. 155.04, 155.24, and 155.25, F. S., and that the imposition of 
higher hospital service fees on nonresidents, who generally make no similar tax 
contribution, will more nearly equalize the cost per patient of the operation of the 
hospital. Cf. Johns v. Redecker, 406 F.2d 878 (8th Cit .. 1969), cert. denied, Twist v. 
Redecker, 396 U.S. 853. However, the determination of the rationality of this basis for 
classification may be made only after a consideration of all relevant economic factors 
entering int.o the costs of providing the h08pital services, including the amount of any 
federal and state tax dollars which may have been contributed to support the 
constillction and maintenance of the hospital. In any event, since such determination is 
a factual one, the constitutional aspect of your question is not susceptible of an 
affirmative or negative response here but is ultimately a matter for judicial resolution 
within the context of a particular case and controversy. 
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MUNICIP ALrrIES 

PERMISSIBLE USES FOR MONEYS IN REVENUE-SHARING 
TRUST FUND FOR MUNICIPALITIES 

To: K . .1. Burroughs. Finance Director. Pompano Beach 

Prepared by: Cal'olim' C. M/leller. Assistant Attorney General 

QUESTION: 

Does s. 206.605, F. S., authorize municipalities to Use funds available in 
the revenue-sharing trust fund for municipalities for: Road, street, and 
sidewalk maintenance and conshuctioll, storm drainage systems, and 
rights-of-way acquisition; a traffic engineering department for the traffic 
engineer's staff and administrative expenses; traffic signals which include 
signalized street intersections and other signalized traffic control devices, 
and traffic signs which include traffic control signs (stop signs, yield signs, 
etc.), and street painting and lor marking (stop bars, turn lanes, etc.); or 
street lighting which includes maintenance of city-owned white-way 
lighting and electricity cost for all street lighting? 

SUMMARY: 

Pursuant to s. 206.605(3), F. S., that portion of state revenue-sharing 
moneys attributable to the eighth-cent motor fuel tax may be used for the 
construction and maintenance of municipall'Oads, streets, and sidewaUts; 
for storm drainage systems which are integral ral·ts of the roads 01' 
streets and necessary for the maintenance of trave thereon; for road and 
street rights-of-way acquisition; for traffic control signals Qt. devices and 
traffic signs and markings which are affixed to and an integral part of the 
road or street; and for the installation and maintenance of street lights 
on rights-of-way of municipal roads and streets. 'fhe moneys derived 
from the motor fuel tax may not be used for the funding of II. municipal 
traffic engineering department's administrative or operating expenses, 
the traffic engineer's staff, or the operating expenses of "electricity costs 
for all street lighting." 

The revenue shul'ing trust fund for lUuuicipulities is created uud established bv s. 
218.215(2), F. S., into which fuud the revenues Clerived frolU the tax on motor fuellevi.ed 
by s. 206.605, F. S., are deposited by the Depurtment of Revenue. See ss. 206.605(2) and 
Z18.21(6)(b), F. S. Section 218.25, F. S., prescribes certain limitations on the Use of 
revenue-sharing funds in excess of the guaranteed entitlement defined by s. 2l!1.21(6) und 
designated in s. 218.21(6)(b), but such limitations are not applicable to the expenditures 
enumerated in yom' questi0l1. Therefore, s. 206.605(3) governs the use of revenues 
derived from the tax on motor fuel made avniluble to municipalities under s. 206.605. 

Section 206.605(3), F. S., provides: 

Funds available under this section shall be used only for pUl'chuse of 
transportation facilities and road and ",tl'eet rights·of-wn:;, construction. 
reconstruction, maintenance of l'onds and streetsj fOl' the adjustment of city
owned utilities as required by road and street construction, and the 
construction, reconstruction. trunsportation-reluted public safety activities. 
maintenance, and operation of transportation facilities.... (Emphasis 
supplied.) 

It is a well-recognized rule of statutory construction 7 ,at when a statute enumerates 
the things upon which it is to 0rel'ate or forbids certain things, It is to be considered as 
excluding from its operation al those not expressly mentioned. Ideal Farms Drainage 
Dist. v. Certain Lands, 19 So.2d 234. 239 (Fla. 1944); also see lit I'e Advisory Opinion of 
Governor Civil Rights, 306 80.2d 520 (Fla. 1975). Moreovel', the statute specifically stated 
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that the funds available under s. 206.605, F. S., shall be used "only" for the uses and 
purposes expressly enumerated therein. The word "only" is a word of restriction or 
exclusioll, although it does not exclude that which is not within the contemplation of the 
provision of the statute in which it occurs, and, when used as an adverb, the word is 
defined to mean exclusively 01' solely. 67 C.J.S. Only, pp. 498-499; also see Moore v. 
Stevens, 106 So. 901, 904 (Fla. 1925); Thompson v. Squibb, 183 So.2d 30, 32 (2 D.C,A. Fla., 
1966). Thus, revenue-sharing moneys derived from the tax on motor fuel levied by s. 
206.605 may be used or expended for those activities and purposes expressly enumerated 
or within the contemplation or purview of the things so em.l.mel'ated in s. 206.605(3) and 
nothing else. 

Section 206.605(3), F. S., explicitly authorizes the use of revenue-sharing moneys 
derived from the tax 011 motor fuel for the construction and maintenance of roads and 
streets and road and street right-of-way acquisitions or purchases. 

Section 206.605(3), F. S., does not expressly or specifically provide that the revenue
sharing moneys derived from the tax on motor fuel may be us\~d for the maintenance and 
construction of sidewalks. However, a sidewalk is generally considered and deemed to be 
part of a street 01' road since a sidewalk may be necessary to fulfill the purposes of a 
street or road. See Black's Law Dictionary p. 1552 (Rev'd 4th Ed.,) and ss. 316.003(48), 
and 334.021(4)(b), and 334.03(9) and (15), F. S. Thus, revenue-sharing funds derived from 
the tax on motor fuel may be used or expended for maintenance and construction of 
sidewalks as portions of streets and roads, the construction and maintenance of which 
are clearly authorized by s. 206.605(3). After a revIew of variolls statutory and judicial 
definitions of sidewalks, the same conclusion was reached in a pnwious Attorney General 
Opinion dealing with this statute, AGO 071-397. 

Section 206.605(3), F. S., does not expressly 01' specifically provide that funds derived 
from the tax on motor fuel may be used for storm drainage systems. However, I 
concluded that, although sidewalks are not specifically provided for by s. 206.605(3), they 
may qualify for such funds pursuant to this statute since sidewalks are generally 
considered and deemed to be part of a street or road, the construrtion and maintenance 
of which is clearly authorized or provided for by s. 206.605(3). The same rationale applies 
to storm drainage systems as portions of a road or street. See 5S. 334.021(4)(b) and 
334.03(9), F, S., defining roads, in part, to include culverts, drains, sluices, ditches, slopes, 
streets, and the rights-or-way. However, for a storm drainage system to be considered 
part of a street or road, it must be a necessary and integral part thereof and be 
reasonably connected with the street or road in proximity and purpose for the 
maintenance of travel thereon. A storm drainage system which is an integral part of the 
street 01' road and necessary for the maintenance of travel thereon would qualify for 
revenue·sharing funds derived from the motor fuel tax. 

Section 206.605(3), F. S., does not expressly 01' implicitly provide that any funds may 
be used for the traffic engineer's staff and administrative expenses or for operating 
m\pr!l1ses of any nature whatever. Generally, the st.atute contemplates the purchase of 
property or property rights; see s. 334.021(4)(c), F. S., in connection with the 
establishment of public transportation systems and the construction and. maintenance of 
capital projects in connection therewith. Therefore, under the rul,es of statutory 
construction und judicial definitions hereinbefore discussed, there exists no statutory 
authority for the funding of the traffic engineering department's administrative or 
operatin~ EoXpel1Ses 01' the personnel or staff of the city traffic engineer out of the funds 
derived from the tax on motel' fuel levied by s. 206.605. Ct. AGO 074-221. 

Section 206.605(3), F. S., does not expressly or specifically provide that revenue-sharing 
funds derived from the tax on motor fuel may be used for traffic control signals or devices 
and traffic signs. However, such items may' also be considered to be part of a street or 
road. Also see ss. 316.006(2), 316.131(1), 316.182(1) and (3), and 316.184, F. S. In AGO 074· 
221, it was stated: 

I likewise note that existing traffic lights and appurtenant structures al'e affixed 
to and an integral part of the road or street right-of-way and used thereon to 
assist and. direct traffic movement. I therefore conclude that they too are part 
of the road 01' street . . . . 

As part of 1.1 street or road, the traffic control signals or devices and traffic signs and 
street paintings and. markings whirh are affixed to and an integral part of the road or 
street and necessary for the maintenance of travel thereon would qualify for revenue
sharing funds derived from the tax on motor fuel levied by s. 206.605, F. S. 
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Section 206.605(3), F. S., does not expressly 01' specifically state that revenue-sharing 
moneys derived from the tax on motor fuel may be used for the installation and 
maintenance of street lights. The installation and maintenance of street lights may also 
be considered to be connected with, and necessary for, the maintenance of travel on 
public streets 01' roads, and such lights installed on the right-of-way of such streets or 
roads are part of such streets and roads because of their annexation to the right-of-way 
and their use as a part of the road or street. However, the statute does not authorize the 
expenditure of the motor fuel tax moneys to defray the "electricity costs" for any such 
street lights. 

In a previous Attorney General Opinion, AGO 065-92, it was determined that electric 
lighting or street lights installed Oll and annexed to the right-of-way of a street or road 
are a part of such roads at· streets and used as an integral part thereof. I affirmed or 
concurred ill that conclusion in AGO 074-221. Attorney General Opinion 065-92 (dealing 
with an exception in the prevaHing wage law for persons employed under contracts for 
"the construction, repair or maintenance of public roads or highways") stated: 

You will note from the foregoing statutory definition [so 334.03(13), F. S., 
containing basically the same language found in s. 334.021(4), F. S., cited above] 
that rights-of-way and sidewalks are included as an integral part of the road, 
Accordingly, since the electric lighting would necessarily be installed on the 
right-of-way or sidewalks of a road 01' highway, it becomes a fixture by virtue 
of annexation and contemplated use. Therefore, it is a part of the road 01' 
highway .... 

Thus, revenue-sharing funds derived from the tax on motor fuel may be expended for 
the instaJlation and maintenance of street lights on the rights-ot~way of municipal roads 
01' streets under the terms of s. 206.605, F. S. 

A similar conclusion was reached in AGO 071-397, mentioned previously. In that 
opinion dealing with the same stat\\te, it was determined that expenditul'es fat· parking 
facilities were within the terms enumerated in s. 206.605(3), F. S., and that parking 
facilities are necessary for the control 01' regulation of traffic congestion and for the 
safety of the general public. 

Section 206.605(3), F. S., does not expressly 01' implicitly provide that revenue-sharing 
moneys derived from the tax on motor fuel may be used for the operating expense of 
"electricity cost for all street lighting." The statute provides that the motor fuel tax 
moneys may be used for the "operation of transportation facilities." (Emphasis supplied.) 
"Transportation facilities" is defined by s. 334.021(4)(c), F. S., to mean the property or 
property rights of a type used for the establishment of public transportation systems 
established for the transportation of people and property, including all forms of 
transportation located on land, water, 01' air for the mass transpol'tation of people [see s. 
334.021(4)(a), F. S.]. Since the statute does not provide for any other operating costs, the 
rule expressio un illS est exclllsio altel'ius-express mentiOll of one thing is thH exclusion 
of another-is controlling; see Dobbs v. Sea Isle Hotel et aZ., 56 So.2d 341 (Fla. 1952), 
Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1974), so that, by clear 
implication, no revenue-sharing moneys derived from the tax on motor fuel may be 
expended for the operating expenses of "electricity cost for all street lighting." However, 
such moneys may be expended for initial capital outlay and for the maintenance of street 
lights installed on and annexed to the rights-of-way of municipal roads and streets as an 
integral part thereof and for the maintenance of public travel thereon. 

076-224-November 16, 1976 

MUNICIPALITIES 

ZONI:\TG-PROCEDURE FOR REZONING PROPERTY WHEN REZONING 
IS AT OWNER'S REQUEST SAME AS FOR OTHER REZONING 

To.' J. H. Roberts, Jr., City Attorney, Lakeland 

Prepared by.' Gerald L. Knight. Assistant Attorney General 
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QUESTION: 

Must the procedure established by s. 166.041, F. S. 0976 Supp.), for the 
adoption of municipal ordinances which rezone private real property be 
followed when property is being rezoned solely upon the application of 
the property owner? 

SUMMARY: 

The procedure established by s. 166.041, F. S. (1976 Supp.), for the 
adoption of municipal ordinances which rezone private real property 
must be followed when property is being rezoned solely upon the 
application of the property owner, 

Section 166.041, F. S., was amended by Ch, 76·155, Laws of Florida (which also 
amended ss, 125.66 and 163.3181, F. S.), to establish a prot'edure for the adoption of 
municipal ordinances which rezone private real property. Section 166.041(3)(d) provides 
in part as follows: 

(d) Enactment of ordinances which rezone private real property shall be 
enacted pursuant to the following procedure: 

1. In cases in which the proposed rezoning involves less than 5 percent of 
the total land area of the municipality, the governing body shall direct th\3 clerk 
of the govel'l1ing body to notify by mail each real property owner whose land 
the municipality will rezone by enactment of the ordinance and whose address 
is known oy reference to the latest ad valorem tax records. The notice shall 
state the substance of the pro[JoSed ordinance as it affects that property owner 
and shall set a time and p ace for one or more public hearings on SUGh 
ordinance. Such notice shall be given at least 30 days prior to the date set f\w 
the public hearing, and a copy of Sllch notice shall be !lept in a separate booll 
which shall be open to public inspection during the regular business hours of 
the office of the clerh of the g01'e1'lling body. The governing body shall hold a 
public hearing on the proposed ordinance not more than 60 days or less than 
30 days prior to the date set for adoption of the ,)!·dinance. (Emphasis supplied.) 

There is no exception provided in the foregoing provision or in any other provision of 
s. 1(\6.041, F. S. (1976 Supp.), that would make the procedure established thereby 
inapplicable when a municipal ordinance rezoning private real property is adopted solely 
upon the application of the person whose property is being rezoned. (Such an exception 
was included in some of the original house bills on the subject, see RB's 35 and 37, but 
was d,,~leted in the finnl, substituted vel·sion.) 

Tlllt~, in accordance with the fundamental rule of statutory constt'uction that a statute 
must be given its plain and unambiguous meaning without interpretation, see State v. 
Egan, :~87 So.2d 1, 4 (Fla. 1973), I am of the opinion that the procedure established by s. 
166.041, F. S. (1976 Supp.), for the adoption of municipal ordinances which rezone 
private I'eal property must be followed even when property is being rezoned solely upon 
the application of the private property owner. See also Alsop v. Pierce, 19 So.2d 805, 806 
(Fla. 19,\<1), for the proposition that when the controlling law directs how a thing shall be 
done, that is, in effect, a prohibition against its being done in any other way. This 
conclusion seems consistent with the apparent legislative intent in enacting eh. 76·155, 
Laws of Florida, i.e., increasing the opportunity of the general public to consider and 
make its views known regarding proposed rezonings of private real property. 

YOll!' qllestion is answered in the affirmative. 
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076·225-November 29, 1976 

SUNSl-,iINE LA W-PUBLlC RECORDS LAW 

APPLICABILITY TO INVESTIGATIVE AND OTHER PROCEEDINGS 
RELATIVE TO POSSIBLE DISCIPLINARY ACTION 

BY REGTJLATORY BOARD 

To: Dorothy W. Olisson, Secretary, Department of Professional and Occupational 
Regulation, Tallahassee 

PrepClrad by: Shal'j'1l L. Smith, Assistant Attol'lley General, Cllld Patricia R. Olea.scJr/. 
Legal Research Assistant 

QUESTIONS: 

1. Is initiation of an investigation by the State Board of Accountancy 
of possible violations of Ch, 473, F. S., or the rules of the board to 
determine whether there is probable cause to take disciplinary action 
against the holder of a certificate issued by the board or the designation 
of an investigating officer by the board to conduct such investigation and 
make a r.sport thereon to the board subject to the Govel'nment in the 
Sunshine Law, s. 286.011, F. S.? 

2. Is a meeting of, Or a hearing before. the board to consider 01' review 
a repOl·t filed by all investigating officer to determine whethel' probable 
01' no probable cause exists to initiate an administrative complaint 
against a certificate holder subject to the requirements of s. 286.011, F. S.? 

3. Which records obtained in the course of investigations by the State 
Board of Accountancy are subject to the provisions of Ch, 119, F. S., and 
to what extent is the board autho1'i:r.ed to restrict disclosure of sueh 
records? 

SUMMARY: 

The initiation of an investigation by the State Board of Accountancy of 
possible violations of Ch. 473, F. S., or the rules of the board to determine 
whether or not probable cause exists to take disciplinary action against 
the holder of a certificate issued by the board, the designation of an 
investigating officer by the board to conduct such investigation and make 
a repol't thereon to the board, and I.he hearing before the board to 
consider 01' review the illvestigati~g officer's report and determine 
whether probable cause 01' no probable cauSe exists to initiate an 
administrative complaint against a certificate holder are all proceedings 
required by law to be conducted by the board as an entity and at a 
proper meeting of said board. Therefore, as the Sunshine Law is 
applicable to all meetin~s of governmental a.gencies, thc aforementioned 
investigative pl'oceedings of the board must he conducted in accordance 
with the requirements t:J'i 6. 286.011, F. S. 

All investigative records and repo1'ts made or received by the board 
prior to a finding of probable cause to comlnence formal action are 
exempted from the provisions of s. 119.07, ~'. S., pursuant to s. 455.08, 
F. S., and, therefore, are not available for, or subject to. public 
examination and inspection prior to a linding of pl'obable cause. 1f the 
board makes a determination that no probable cause exists, then all such 
investigative records and reports continue to be exempted from the 
public inspection requirements of s. 119.07. If, however, the board finds 
probable cause, then all investigative records and reports, including 
those otherwise privileged in the C01.11'ts pursuant to s. 473.141(3), F. S., 
become subject to the provisions of Ch, 119, F. S., and open for public 
inspection. 
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AS '1'0 QUESTIONS 1 AND 2: 

The Stnte Board of Accountancy has promulgated Rule 21A·14.02, F.A.C., in pertinent 
part providing: 

(1) Initiation of Investigation 
(1'.) All investigations of possible violations of Chapter '173, F. S. 01' Chapter 

21A, Florida Administrative Codt', shall be initiated only with the approval and 
at the direction of the Board. 

(hl An investigation shull be considered a non·adversary executive function 
to discover or procure evidence as purt of the fact finding function of the Board. 
Tho Bourd need not have an ndministrative complaint, pursuant to F. S. 120.57, 
submitted or pending to conduct an investigation. The Board may on its own 
motion 01' upon written petition of n substantially affected party conduct an 
investigation. The Bonrd mny dl'bign fOI'ms for the filing of the petition by 
substnntially alre('ted parties requesting the Board to conduct an investigation. 

(el An investifl'atiol1 shall not be commenced by lhe Board until completion 
of thl' following form in the ~mbstal1tiul format as indicated: 

State BOllrd of Accountancy 
Post Office Box 13476 
Gainesville, Florida 3260·1 

In 1'e tho investigation 
of 
Upon the authority of section(s) _ F. S., upon action taken at a regularly s.:heduled 

meeting held 011 (dntl~) , (place) the State Board of Accountancy hereby declares 
that all inveRtigutioll relating to _ is initiated genl'l'ally based on the following brought 
to thl' Bmu'd's attention: 

This investigation is iutended to gather facts in the subject mattet' for the purpose of 
enabling tJl!' Balm! to determine whether probable 01' no probable cause exists to initiate 
all administrative complaint and in no manner implies 01' alleges that the party of the 
investigation has been or is guilty of any wrong doing. The Board does, however, reserve 
tho right to extend its investigations to mutters othcr thun mentioned above. 

Dii'te 
Elwcutive Director 

nl) ConlJdcntiulity-AlJ pl'o('eNlings and records relating to an investigation 
shull be confidential until either the subject of the investigation requests in 
wt·il.ing that such investigation and records be made public 01' until the Board 
mllkes a finding of probable cause. Upon It finding of probable cause, all 
pl'ocl'f~dillgS and records relating to un investigation shall become public 
information unless it is confidential under Florida law such as: 

II. POI'sonal financial statoments and other personal information, the release 
of which would constitute an unwarranted invasion of privacy; 

h. Communications between a cel'tified public accountant and his/her client 
unlt's8 authol'ized in writing for public release by the client. 

* 
(4) Appointment of Investigation Officer-Pursuant to F. S. '173.261(3), the 

Board may designate investigating officers to conduct investigations who shall 
he competent by reason of traitling 01' experience. 

(51 Conduct of the Investigation 
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(c) Duty of Investigating Officel'-The duty of the investigating officer is to 
obtain sufficient, competent evidential matter through the conduct of an 
investigation and to file a written report which the Board will consider in 
finding whether probable or no probable caUse exists to initiate an 
administrative complaint against the party of the investigation for violation of 
nny portiones) of Chapter 473, Florida Statutes, andlor Chapter 21A. Florida 
Administrative Code. The investigating officer shall not make a 
recommendation as to probable or no probable cause unless requested by the 
Board. 

(6) Filing of Investj~atjng Officer's Report-The investigating officer shall 
submit a report in wl'lting to the Board containing his findings and other 
supplemental information and evidential matter as may be appropriate. A copy 
of the report along with a notice of hearing to consider investigating officer's 
report shall be forwarded to the party of the investigation and the party who 
submitted the initial petition for the investigation and such parties shall be 
given the opportuUlty to submit statements either personally. by a 
representative andlor by counsel. verbally or in writing. sworn or unsworn. 
explaining, refuting or admitting the alleged misconduct and shall also be given 
all opportunity to be present and address the Board when the report is 
considered, The notice of hearing to consider investigating officer's report shall 
be in substantially the following format: 

NOTICE OF HEARING TO CONSIDER 
INVESTIGATING OFFICER'S REPORT 

STATE OF FLORIDA 
STATE BOARD OF ACCOUNTANCY 

IN RE: Iuvestigation _______________________ _ 

The State Board of Accountancy announces a hearing to which all interested persons are 
invited. 

DATE AND TIME: 
at 

PLACE: 

19 __ _ 

PURPOSE: Pursuant to F. S. 473.261(3) and Rule 21A-_, Florida Administrative Code, 
the Board of Accountancy will consider a report received from an investigating officer 
duly appointed under F, S. 473.261(3) and wm receive additional information relative to 
the merits of the matter for the purpose of determining whether probable cause exists to 
initiate disciplinary action. 

Sworn or unsworn wl'itten statements will be received from the party of the above 
investigation. fl'om such person's representative andlor counsel, explain~:'\~. refuting or 
supporting the findings andlor recommendation of the Investigating OfficeI'. 

Substantially affected parties who desire to participate at the hearing shall file written 
notice of intent to participate. showing such substantial interest, no later than _. 19_. 

A copy of the public file is available for copying and inspection by any person in the 
Boai.'d's offices at 3131 N.W, 13th Street. Suite 54, Gainesville, Florida, during regular 
business hours. A charge will be made to cover copying cost. 

Copies of the heating guidelines and the following item(s) are attached 
hereto: _ 

Witness my hand and the Seal of the Board of Accountancy, State of Florida. at 
Gainesville, Florida. this _ day of _. 19_ 

Executive Dil'ectOI' 
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Copies with uttuchmentj,) to the following (eel'tified muiV-l'etul'I1 )'eceipt requested): 

(7l Heal'itlg Guidelines to Consider Investigating Officer's Reports-The 
following' guidelines are provided fol' the efficient und orderly cOlldltCt of a 
hearing to consider )'eports of investigating officel's~ The hearing is designed to 
provide for un orderly pl'ocedtn'e to be used by the Board in the assimilation of 
facts. The hearing is not intended to be adversary but l'Ilther investigatory and 
of a fact-gathering nature. Substantially aiIlOlcted pnrties will be provided an 
opportunity to present fnels relevant to the mutter under consideration; 
further, pflrticipunts are given guidelilles ttl assist in establishing the 
sUl'l'ounding facts and circumstunces before the Board. Those desiring to 
present facts relevant to the investigation or participate in the hearing will be 
allowed to do so at the Board's discretion. 

(a) Hearing to Consider Investigating Officer's Report 
1. Purpose.-Prior to entering an order either finding 01' not finding 

probable Clluse, for the filin~ of an administrlltive complaint, the Board will hold 
a hearing respecting each Il1vestigatiot1. The purpose of the hearing will be to 
receive and secure information relative to the merits of the pending 
investigation and to determine whether probable or no probable cause exists for 
the initiation of disciplinary action. 

2. Notice-Notice of the hearing shall be mailed to parties being 
inv('stigated by certified mllil, return receipt, no later than 10 days prior to the 
hearing, 

(bl Participation at Hearing-The following parties Play participate at a 
henl'ing to consider an investi{{ating officer's report: 

1. Parties undel' investigatIon. 
2. Other substantially affected purties providing th(.~y file wt'i!~en notice of 

intent to participate setting forth such substantial interest at least seven (7) 
dn~'s pri()l' to the date of the h~.'ring. 

(e) Review of Investigating Officer's Report; Considerution of Testimony and 
Exhibits PI'Qsented at Hem'ing nnd Finding of Probable 01' No Probable Cause 

L At the conclusion of the hearing 01' within sixty (60) days following said 
hearing, the Board shall review the investigating officer's report and consider 
testimony and exhibits presented at the hearing [lnd find by a majority vote: 

n. Probable cause; 
b. No probable cause; or 
c. Retlll'11 the report to the investigating officer or appoint a new 

investigating officer with appropriate instruction for f\trther investigation. 

3. If the Board finds probable cause it may direct: 
(a) That disciplinary action be initiated under Chapter 473, Florida Statutes, 

l)Ursuant to Chapter 120, Florida Statutes, bv the filing of an administt;ative 
complaint setting forth the particular act oi' acts of conduct for which the 
pl'rson is sought to be disciplined; 

(bl 'l'hat an action be instituted pursuant to Section 473,05, l<']on:da Statutes. 

The State Board of Accountancy is responsible for the l).dministrntion of Ch. 473, F. S., 
and is empowered to formulate rules fol' its guidance not inconsistent therewith and to 
pl'escdbe !li,,'mdal'ds of professional C0l1duct and formulate reasonable rules defining 
ullCthical practices for persons holding certificates issued by the board to practice as 
certified public accountunts or public accountants in this state, Section 473.04. All 
penolties provided hv Ch. 473 are required to be invoked only after u hearing before the 
boutd and by till' affi'1'lllative vote of foul' members thereof. Section 473.261(l). The bourd 
is required to udopt rules of fll'Ocedure not inconi:tlJtent with the provisions of Ch, 120 1'0), 
the conduct of hearings. [d, Section <173.261(2) empowel'S tho board to conduct 
investigations of possible violations of eh. 473 0)' its own rules to determine whether 01' 
not there is probable cause for discipline against the holder of a certificate issued by the 
board or al1 out'ot-state pructitioner us provided in s. 473,241(2) and (4). In aid of snch 
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investigations, the board is empowel'l'd to issue subpoenas to compel witnesses to testify 
and to produce evidence. Section ,173.261(2). The board may desig11ate investigating 
officerI:' to conduct investigatiol1s who, UpOli completiotl of f '\1' investigation, must file a 
l'eport with lhe board. Section 473.261(3). The board is ther .. 4.uired to review the l'eport 
and determine whether or not probable cause exit>ts fol' disciplinary uc~tion. 01' it may 
return the report to the investigating officer for fUI'thel' investigation. 1'd. Upon a finding 
of pl'obable causc, the board must dirpct that an administrative compluint be filcd setting 
forth the particular al!t 01' acts for which the person 01' ~ractitionel' is sought to be 
disciplined. Section 473.261(4). 

The aforcmentioned stntlltes clearly contemphtte that the State Boanl of Accountancy 
may net ol1ly as a board and that trnnsaction of business may be accomplished only by 0. 
quol'um of said bourd at Ii propel' lll1d legal meeting, SCI' State C.t rel. Greenberg. 297 
So.2d 628 (1 D.C.A. Fla., 1974}, ecrt. dismissed, 300 So.2d 900 (Fla. 1!f74). Thus, while the 
board may, pursuunt to s. 473.261(3), F. S., designate an investigating officel' to conduct 
an investigation, said investigating officer is not authorized to issue 8ubpoenus, take 
testimony, 01' r{I~'eive proofs; only the bonrd may compel the attendance 01 witnesses, take 
testimony, and eceive proofs. Sections 473.04 and 473.261(3), F. S. Therefore. such 
actions on the p., l't of the board mu:>t be taken hy a quorum of the board at 11 propel' 
meeting of said bOUl·d. This conclusion necessitates a discu~sion of l!'lol'idn's Govel'nmcnt 
in the Sunshine Law (s. 286.011, F. S.l, which provides in pertinent PUtt: 

(1) All meetings of any board 01' commission of uny state agency 01' 
uuthority ... except as otherwise provided in the Constitution, at which 
official acts are to be taken are declared to be public meetings open to the public 
11 t all times. . , . 

The State Board of Accountancy, as a bO(U'd of a state a~ency, the Division of 
Professions of the Depal'tmen~ of Pl'ofessiono.l und Occupational Regulation, is within the 
purview of this law. The Florida Supreme Court has held thnt the Sunshine Law applies 
to any gathering of the members Ot u board at which the members discllss matters on 
which foreseeable action may be taken. Board of Education of Broward County v. Doran. 
2211 So.2d 693 (Fla. 1969), City of Miami Beach v. Berns. 245 So,2d 38 (Fla. 1971). 

The (mly exceptions to the 'Sunshine Law are those set forth in s. <147,605(1), F. S., in 
connection with certain discussions l'elative to collective bargaining and certain 
constitutional exceptions. C(. Bassett v. Braddock, 262 So.2d 425 (Fla, 1972), concerning 
s. 6, Art. I. State Const., wInch guarantees collective burgainin~ and the right of a school 
board to consult in privnte with its negotiators. The Supreme Court has specifically held 
that no exception to the SUllshine Law exists where a board is exercising "quasi-judicial" 
fUllctions. Canney v. Board of Public Instruction of Alachua County, 278 So.2d 260 (Fla. 
1973); but Me State of Florid!!. Department of Pollution v. Career Service Commission, 
320 So.2d 846 (1 D.C.A. Fin., 1975). A meetin~ involving nlleged violations of laws and 
regulations is, therefore, subje,=t to the prOVisions of s. 286.011. F. S. Canney, supra. 
Accord~ Attol'l1ey General Opinion 074·8,1 holding that the investigativl' or quasi-judicial 
hearings or proceedings of the Board of Dentistry are within the Sunshine Law. 

It is clear. therefol'e, that that portion of Ch. 21A·12.02(2), F.A.C., which pt'ovides that 
all investigative "proceedings" of the boul'd shall be confidential prior to a determination 
of probable cause unless the subject of the investigation requests otherwise directly 
contravenes s. 286.011, F. S., which requires all meetings of any board of nny state 
agency at which official acts are to be taKen to be open to the public and that minutes of 
all such meetings be promptly recorded and made available for, and open to, public 
inspection. It is nxiomatic that the ru\emaking power of tin administrative agen'~Y does 
not permit the enactment of regulations which aI's unauthorized by, and inconsistent 
with, the expression of the lawmakers' intent.in stat1ltes otb'::l' thl1n those under which 
the regulations are issued. 1 A.m. Jur.2d AdministratiVe Law s. 133. I find no provision 
in Ch. 473, F. S., authorizing the bourd to conduct 01' hold confidel1tial meetings 01' 
hearings 01' exemF.>ting the proceedings of th~ bor.>rd relating to itwestigations of, or the 
discipline of, certificate 01' permitholders. Ct. s. 447.605(1), F. S., e2lempting from the 
provisions of s. 286.011 all discussions between the chief executive officer of a public 
employer nnd the legislative body of such public employer relative to collective 
bargaining. Sections 473.06 and 455,08, F. S., discussed infra in connection with your 
next question, have no bearing on the authority of the board to render its proceedings 
confidential. These sections create only a qualified exemption from the provisions of the 
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Pu.blic Records Law for certain records kept and maintained by the board and 
investigative reports and records made or received by the board. 

Therefore, the initiation of an investigation of possible violations of Ch. 473, F. S., or 
the rules of the board to determine whether or not there is probable cause to take 
disciplinary action against the holder of a certificate issued by the board, the designation 
by the board of an investigating officer to conduct such investigation and make a report 
thereon to the board, and a hearing before the board to consider or review the 
investigative officer's report and determine whether probable cause or no probable cause 
exists to initiate an administrative complaint against a certificatenolder are all 
proceedings required by statute to be conducted by the board as an entity at a meeting 
of said board, which meeting as a meeting of a state agency is subject to the requirements 
of s. 286.011, F. S. 

Your first and second questions are answered in the affirmative. 

AS TO QUESTION 3: 

The extent to which the investigative reports and records of the board may be rendered 
confidential by the board depends upon the terms of the Public Records Law, Ch. 119, 
F. S., and upon the rulemaking authority of the board as described in ss. 473.04 and 
473.06(2), F. S. 

Florida's Public Records Law, s. 119.01, F. S., requires state, county, and municipal 
records to be open for public inspection by any person. "Public records" is defined to 
include 

... all doc:.unents, papers, letters, maps, books, tapes, photographs, films, 
sound recordings or other material, regardless of physical form or 
characteristics, made or received pursuant to law or ordinance or in connection 
with the transaction of official business by any agency. [Section 119.011(1), 
F. S.] 

"Agency" means: 

... any state, county, district, authority, or municipal officer, department, 
division, board, bureau, commissi.on, or other separate unit of government 
created or established by law and any other public or private agency, person, 
partnership, corporation, or business entity acting on behalf of any public 
agency. [Section 119.011(2), F. S.) 

The Board of Accountancy is clearly an agency within the meaning of this definition. 
Records obtained through investigations by agencies are subject to the provisions of Ch. 
119, F. S., unless an exemption exists by law pursuant to s. 119.07(2). See Caswell v. 
Manhattan Fire & Marine Ins. Co., 399 F.2d 417 (5th Cir. 1968), holding the investigative 
reports of the State Fire Marshal subject to the Public Records Law. See also AGO 074· 
84 concluding that a transcript of testimony or evidence taken in an investigation by the 
State Board of Dentistry no matter what the form-stenographic notes, tape recordings, 
or h,' -,Jwritten or typed statements-was a public record and open to public inspection 
purs". ,It to Ch. 119. 

One such exception to Ch. 119, F. S., which has been provided by statute is that 
contained in s. 455.08, F. S. (brought into the statutes by s. 1, Ch. 75·225, Laws of 
Florida), Which provides, in pertinent part, that: 

Investigative reports and records made or received by a 
board ... in ... the Department of Professional .and Occupational 
Regulation shall be exempt from the provisions of s. 119.07, unless the 
board . . . has found probable cause to commence formal action. 

Clearly, therefore, this section authorizes that portion of Rule 21A·14.02(2), F.A.C., or so 
much thereof as makes confidential all investigative reports and records until the board 
makes a finding of probable cause, i.e., such investigative records are not subject to public 
l'xamination and inspection under s. 119.07 prior to a determination of probable cause. 

How\" <'er, I must emphasize at this point that the exemption from the provisions of s. 
119.07, F. S., pl'ovided by s. 455.08, F. S .• is limited solely to investigative reports and 
recol'ds made 01' received by a board in the Department of Professional and Occupational 
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Regulation. Thus, it is applicable only to those reports and records made or received 
subsequent to the initiation of an investigatiOl: pursuant to s. 473.261(3), F. S., and Rule 
21A·14.02(1) which form the investigative file. The exemption provided by s. 455.08 does 
not, therefore, restrict publIC inspection of the writte:t petitions of substantially affected 
parties r(:questing an investigation, see Rule 21A·14.02(1)(b); the forms prepared by the 
board indicating the initiation of an investigation, see Rule 21A·14.02(lHe); or the forms 
prepared by the board which provide notice of a hearing to consider the investigating 
officer's report, see Rule 21A.14.02(6}. Additionally, s. 455.08 does not operate to restrict 
disclosure of the uniform complaint report forms which the bClUrd is required to create 
and maintain pursuant to s. 455.013, F. S. 

Rule 21A·14.02(2)a., F.A.C., makes confidential certain information and records 
otherwise confidel"tial unde:c Florida law such as personal financial statements and other 
personal informatiol' ilia release of which would constitute an unwarranted invasion of 
privacy. This part of the rule apparently has reference to, and is implementive of, s. 
473.06(2), F. S., for no other section of Ch. 473, SUpl'rl, purports to make confidential any 
such information contained in records of the board. Section 473.06 provides, in pertinent 
part, that the board is to keep all documents filed under oath with the board and a record 
of all proceedings before the board. Section 473.06(2} states in l'eievant part that: 

(2) The records of the board shall be kept and held as cOllfid-.'i<ial to the 
extent that the privacy of ceraficaie 01' permit holders alld of applicants for 
certificates or permits shall not be IInrrasonably invaded or impinged .... The 
board shall adopt and enforce rules and regulations to assure such 
confidentiality. (Emphasis supplied.) 

It is clear that the board's authority to make and enforce rules and regulations 
pursuant to s. 473.06(2), F. S., is limited to the authority conferred U0011 it by the statute. 
See State ex rei. Greenberg v. State Bd. of Dentistl.", 297 So.2d 628, 635 (1 D.C.A, Fla., 
1974), cert. dismissed 300 So.2d 900 (1974); Atlantic Coast Line R. Co. v. State, 14(l So. 
255 (Fla. 1932). Section 473.06(2) authorizes the board to protect only the privacy of 
certificate or permitholders and applicants for certificates or permits to the extent therein 
provided for. The board is not authorized to protect the privacy of other persons, such 
as clients or stockholders, to any extent whatever. It is a cardinal principle of statutory 
construction that the mention of one thing in a statute implies the exclusion of the other; 
expressio unius est exclusio alierills. Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); 
Biddle v. State Beverage Dept., 187 So.2d 65 (4 D.C.A. Fla .• 1966). 

In addition. s. 473.06(2), F. S., does not contemplate an absolute exemption from 
disclosure where the privacy of a certificate or permitholder 01' applicant is at stake. Only 
such records as may unreasQnably impinge on, or invade the pl'ic'acy of, certificate or 
pertnitholders may be rendered confidential and to that extent only. Thus, the operation 
of this statute is dependent upon the existence of u recognized right of privacy; and I find 
no such right attendant to disciplinary proceedings conducted by the board. As the 
United States Supreme Court recently stated, the constitutional right of privacy is 
limited to "matters relating to marriage. procreation, contraception, family relat.ionships, 
and child rearing and education." Paul v. Davis, 47 L.Ed.2d 405, at 421 (1976). 
Furthermore, it has been held in this state that the right of privacy does not prohibit 
disclosure of information of public benefit or matters of legitimate 01' public interest and 
that the right of privacy does not exist as to persons and events in which the public has 
a rightful interest. Harms v. Miami Daily News, Inc., 127 So.2d 715, 717 (3 D.C.A. Fla., 
1961). 

I find no provision in Ch. 473, F. S., 01' elsewhere in the statutes which creates a right 
of privacy in disciplinary proceedings upon which s. 473.06(2) can operate to authorize 
the board to shield from disclosure the investigative repOlts and records related to such 
proceedings once probable cause is found to institute disciplinary action. To the contrary, 
s. 473:141(2) indicates that the Legislature did not intend to create such a l'ight, ait. this 
section expressly provides that otherwise privileged communications between clients and 
accountants shall not be exempt from disclosure in any disciplinary investigations 
conducted before the board. 

As to Rule 21A·14.02(21b., F.A.C., refel'ence must be made to s. ,173.141, F. S., which 
creates an accountant·client privilege. The 1976 Florida Legislature has repealed s. 
473.141 eff-'lctive July 1, 1977. Sections 2 and 8, Ch. 76·237, Laws of Florida. Thus. the 
privilege remains in effect until July 1, 1977. 
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Section 473.141(1), F. S., provides that all communications between a certified public 
accountant 01' public accountant and a person for whom the accountant has made an 
audit or other investigation in a professional capacity and all other information obtained 
by a public accountant in his professional capacity conce1'lling the business affairs of a 
client are privileged in all cOllrts in Flotida unless the client waives this privilege in 
writing. Section 473.141(2) states, however, that such communications are not privileged 
from disclosure in any disciplinary investigation 01' proceeding before the board, 01' 
judiciall'eview of the same, and that a public accountant may, without the consent of his 
client, testify with respect to such matters or be compelled, by subpoena of the board 
pursuant to s. 473.261, F. S., to testify or produce records with respect to such matters 
01' communications. Communications so disclosed or testified to the board pu,:suant to s. 
473.141(2), F. S., and the records of the bourd regarding same, for all othcr purposes and 
pI'oceedings remain privileged communications in all of the courts of this state. Section 
473.141(3), F. S. 

The terms of this statute clearly indicate that the accountant-client privilege is 
<.pplicable only to coltrt proceedings and not to disciplinary investigations or proceedings 
under Ch. 473, F. S., conducted by or before the board. The statute does not make 
!fonfidential such communications or the records of the board regarding same in 
disciplinary proceedings before the board, nor is the board authorized by law to do so. 
Hence, it is clearly beyond the scope of the authority of the board to adopt and enforce 
any rules and regulations which qualify, extend, 01' enlarge upon the accountant-client 
pl'ivilege. See Greenberg, supra. 

076-226-November 29. 1976 

CONSUMER PROTECTION 

"LITTLE FTC ACT" APPLICABLE TO PREPAID 
LEGAL SERVICE PLANS 

To: lvIm'shall R. Cassedy, Executive Director, The Florida Bar, Tallahassee 

Prepared by: Bernard S. McLendon, Assistant Attorney General 

QUESTION: 

Docs Ch. 501, F. S., better known as the "Little FTC Act," covel' prepaid 
legal service plans in Florida? 

SUMMARY: 

Prepaid legal service plans in Florida are covered under Ch. GOl, F. S., 
better known as the "Little FTC Act." Assuming that The Florida Bar is 
a "person" as defined in s. 1.01(3), F. S., The Florida Bar may file suits 
pursuant to Ch. 501 without additional legislation. 

Your question is answered in the affirmative for the reasons set forth below. 
Section 501.204, F. S., provides that all "deceotive" trade practices in any "trade 01' 

commerce" arc unlawful as defined by the preced.ents of the Federal Trade Commission. 
The Department of Legal Affairs is the principal enforcer and administrator of this act, 
but state attorneys and consumers, through private actions, also have enforcement 
powers. Sections 501.203(4) and 501.211, F. S. Section 501.204, the unlawful acts and 
practices provision, does not limit its provisions to "consumer transactions." Section 
501.204(ll declares unlawful "unfair or deceptive acts 01' practices in the conduct of any 
trade or commerce." A perSOll who markets prepaid legal service plans is engaging in 
commerce, as is a person who exchanges legal services for money. Goldfarb v. Virginia 
State Bar, 421 U.S. 773 (1975). 

Under s. 501.212, F. S., activities regulated under laws administered by the 
Department of Insurance are exempt from the provisions of Ch_ 501, F. S. The Insurance 
Code, part II, Ch. 624, F. S., sets forth the authority and duties of the Department of 
Insurance. This authority includes that expressly granted by 01' reasonably implied from 
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the code provisions, in addition to that provided for in other statutory provisions. Section 
624.307. Upon reviewing these statutes, the reasonable conclusion to be made is that 
these provisions do not. apply to prepaid legal service plans, nor do they vest in the 
Department of Insurance the authority to regulate these plans. 

No useful purpose would be served by stating the variml.s definitions of "insurance" 
which have oeen given. However, the authorities generally agree that insurance is an 
agreement whereby one person, for a consideration, promises to pay morley or its 
equivalent 01' to perform some act of value to anothel' on the desh'ur::tion, death, loss, or 
injury of someone or something by specified perils. 18 Fla. JlU', f/'i:SlUanCe s. 4. However, 
the dominant feature of insurance is a contract of indemnity against contingent loss. 
Brock v. Hardie, 154 So. 690 (Fla. 1934); 18 Fla. JUl'. Insurance s. ,1. This definition is not 
descriptive of prepaid legal service contracts. 

Considering that Ch. 501, F. S., is not limited to "consumer transactions" and that the 
dominant features of insurance are not present in prepaid legal service plans, these plans 
would not be exempt under s. 501.212 as being activities regulated under laws 
administered by the Department of Insurance. Therefore, prepaid legal service plans are 
covered by Ch. 501, the "Little FTC Act." Assuming that The Florida Bar comes within 
the meaning of a "person" as defined in s. 1.01(3), F. S., and an "interested person" as 
defined in s. 501.203(8), legislation would not be necessary for The Florida Bar to britlg 
suits under the "Little FTC Act." 

Q76-227-November 29, 1976 

SPECIAL DISTRICTS 

HOSPITAL DISTRICT MAY 'NOT OPERATE AMBULANCE SERVICE 
IN THE ABSENCE OF AUTHORI1'Y THEREFOR 

IN ITS ENABLING ACT 

To: Gurney, GW'nev, and Handley, Attorneys for West Orange klemorial Hospital Tax 
District, Orlanao . 

Prepared by: Bru.ce lvI. Singer, Assistant Attomey General 

QUESTION: 

Is the West Orange Memodal Hospital Tax District statutorily 
authorized to own and operate an ambulance service in connection with 
its ownership and operation of a public hospital? 

SUMMARY: 

The West Orange Memorial Hospital Tax District 01' its governing 
board of trustees is not authorized by its enabling statute (Ch. 26066, 1949, 
Laws of Florida) to establish, operate, and maintain an ambulance service 
in connection with its ownership and operation of a public hospital, Such 
authority may be granted only by. and must be pl'ocured from, the 
Legislature, 

Your question is answered in the negative. 
. The West Oratlge Memorial Hospital Tax. District was created by eh. 26066, 1949, Laws 
of Flodda, and is governed by a board of trustees appointed by the Governor. The 
enabling legislation, in pel'tinellt part, empowers the board of trustees "to establish, 
construct, operate and maintain such hospital, or hospitals as in their (sic) opinion shall 
be necessary for the use of the people of said district," and declares the "construction and 
maintenance of such hospital, or hospitals, within said district ... to be a public 
purpose." Section 5, Ch. 26066. It is the duty of the board to levy against the taxable 
property within the district a tax not to exceed two mills, to be "used by said 
Board ... for the operation, maintenance and repair of the hospital, or hospitals, 
established as authol'lZed by this Act." Section 14, eh. 26066. Section 19 of Ch. 26066 
vests the board with plenary authoxity to promulgate rules concerning the regulation of 
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the hospital, or hospitals, and admissions of patients and fees or charges to be paid by 
patients who enter the hospital for treatment. It is the express legislative intent that Ch. 
26066 be liberally construed for "accomplishing the work authorized and provided for by 
this Act." Section 20, Ch. 26066. 

The aforecited statutory provisions make it evident that the hospital district is 
empowered to own, operate, und muintuin hospitals and is under a duty to use its tax 
revenues only for the operation, maintenance, und repair of the hospital 01' hospitals 
established and operated by the district board of trustees. Such activities are the only 
"work authorized and provided for by [the statute]" within the contemplation and scope 
of this opinion. Conversely, the statute makes it evident that the board of trustees of the 
hospital district does not have the authority or duty to acquire, own, and operate an 
ambulance service. 

It is a well·settled rule that statutory entities, such as this hospital district, possess only 
such authority as is delegated to them by law, i.e., such powers as are expressly given or 
necessarily implied because essential to carry into effect those powers expl'essly granted. 
They have no common·law powers, and what powers they have ure limited to the statutes 
that create them. Forbes Pioneer Boat Line v. Board of Com'rs of Everglades Drainage 
District, 82 So. 346 (Fla. 1919); City of Cape Coral v. GAC Utilities, Inc. of Florida, 281 
80.2d 493 (Fla. 1973). State v. Florida State Bd. of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 
1974), cert. dismissed, 300 So.2d 900 (Fla. 1974): also see AGO's 073·374. 074·272, 076·37, 
and 076·200. The establishment and operation of an ambulance service is not essential or 
necessarY to ca!'ry out the duty and function of operating and maintaining a hospital, and 
I am unaware of any judicial authority holding that it is; nor is the establishment and 
operation of an ambulance service "work authorized and provided for by [Ch. 26066, 
supra]." 

Moreover, when a statute enumerates the things on which it is to operate, i.e., 
establishment and operation and maintenance of hospitals, 01' forbids certain things, it is 
ordinarily to be construed as excluding from its operation all things, such as the 
establishment and operation and maintel1allCe of an ambulance service, not expressly 
mentioned therein. Thayer v. State. 335 So.2d 815 (Fla. 1976); AGO 076·132. These same 
principles of law apply to the l'ulemaking power of the board with respect to the 
regulation of the hospital and the admission of patients and the fixing of charges to be 
paid by patients entering the hospital for treatment. The statute does not confer any 
authority on the board to charge and collect any fees for ambulance services to be 
rendered 01' to pay the costs of establishing, operating, and maintaining an ambulance 
service. C/: s. 125.01(1)(e) and (q) and (3)(u), F. S., and AGO 076·73, holding that s. 
163.633, F. S., does 110t prohibit the Legislature from enacting a special act creating a 
special district to provide fire protection and ancillary emergency services, such as 
ambulance services, to serve a populated but unincorporated area of a nOllcharter 
county. The authority to establish, operate, and maintain an ambulance service and to 
charge and collect fees for ambulance services rendered in connection with and as an 
inte!,'1'al part of the operation and maintenance of public hospitals by the hospital tax 
district may be granted only by, and must be procured from, the LegiSlature. C(. Ch. 165, 
F. S., and AGO's 075·27 and 075·108. 

Applying the foregoing principles of law to the instant question, I conclude that this 
hospital tax district or its govel'l1ing board of' trustees is not authorized by its enabling 
statute to establish, operate, and maintain an ambulance service in connection with and 
as an integral part of its ownership, operation, and maintenance of a district hospital or 
hospitals. 

076·228-November 30, 1976 

TAXATION 

LIMITATION ON HOMESTEAD TAX EXEMPTION FOR 
PERMANENTLY AND TOTALLY DISABLED VETERANS 

To.' A. H. "Gus" Craig, Representative, 28th District, Tallahassee 

Prepared by.' Larry Levy, Assistant Attorney General 
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QUESTION: 

Is the homestead tax exemption provided for in s. 196.0811 F. S., as 
amended by Ch. 76-163, Laws of Florida, for certain permanently and 
totally disabled veterans limited to an amount not exceeding $10,000 of 
assessed valuation? 

SUMMARY: 

The homestead tax exemption provided for in s. 196.081, F. S .• as 
amended by Ch. 76-163, Laws of Florida, for certain permanently and 
totally disabled vetel'ans is not limited to an amount not exceeding 
$10,000 of assessed valuation. A disabled veteran meeting all the 
conditions and l'equh-ements found in s. 196.081 would be entitled to 
receive total exemption 011 any real estate used and owned as a 
homestead by such eX'sel'viceman, No other disabled pel'sons may qualify 
for the homestead tax exemption under s. 196.081. 

Your question is answered in the negative. 
Section 196.081(1), F. S., as amended by eh. 76-163. supra. provides: 

Any real estate used and Olcned as a homestead by a veteran. honorably 
discharged with service-connected total and permanent disability and having a 
letter from the United States Govel'llment or United States Veterans' 
Administration or its successors certifying that the ex-serviceman is totally and 
permanentZ\, disabled. shall be exempt from taxation. prodded the ucieran was 
a permanent resident of the state on January 1. 1976. or a permanent resident 
of the state for a period of not less than 5 years as of January 1 of the tax year 
for which exemption is being cluimed. (Emphasis supplied.) 

Prior to amendment in 1976. said statute provided: 

(1) AllY real estate used and owned as a homestead by an ex-serviceman, 
honorably discharged with service connected total and permanent disability 
and having a letter from the United States Government 01' United States 
Veterans' Administl'(ltion or its successors certifying that the ex-serviceman is 
totally and permanently disabled due to total blindntlss. or from the amputation 
of both arms 01' both legs, 01' both hands 01' both feet. 01' the combination of a 
hand and a foot. or from paraplegia. osteochondtritis resulting in permanent 
loss of the use of both legs, 01' pel'manent pat'alysis of both legs and lower parts 
of the body. 01' from hemiplegia. or has permanent paralysis of one leg and one 
arm on either side of the body, resulting from injury to the spinal cord, skeletal 
structure, 01' brain, 01' from disease of the spinal cord not resulting from any 
form of syphilis. shall be exempt from taxation. 

As is readily apparent, there is no limitation on the amount of exemption in the law 
either as it preuiollsly existed 01' as it presently exists. Accordingly. there is 110 statutory 
limitatioll on the amount of the tax exemption provided for in s. 196.081. 

In youI' letter you have referred to several constitutional provisions which will be 
considered. Sectioll 3(h), Art. VII, State Canst., prOvides in part: 

There shall be E;'xempt from taxation . . . to every widow or person who is 
blind 01' totally and permanently disabled, property to the value fixed by 
general law noOt less than five hundred dollal·s. (Emphasis supplied.} 

This provisiOll, where pertinent to your inquiry, contains the organic authorization for 
the Legislature to enact general laws exempting from taxation property of totally and 
permanently disabled persons in an amount not less than $500. 'rhus, this provision is 
authorization for legislative action exempting property of the persons described therein 
but restricts such action by requiring that it De done by general law and by requiring 
that the amount of exemption he not less than $500. The provision contemplates 
legislative imp\ementatlon and expressly leaves the determination of the amount of the 
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exemption to the zcisdom and discretion of the Legislature except that the amount fixed 
by the Legislature may not be iess than $500. 

Section 196.081, F. S. (1976 Supp.l, is a g~neral law implementing said provision as is 
s. 196.202, F. S., referred to in your letter. However, s. 196.202 extends to "prQperty" and 
is not restricted to the specific type or classifiration of real property referred to in s. 
196.081; that is, any teal estate used and owned as a homestead. The exemption provided 
for in s. 196,081 is expressly limited to real estate used and owned as a homestead by a 
peterwz, honorably disrharged with sC'rl'ice-connected total and permanent disability and 
having a letter from the appropriate federal governmental body certifying same, and 
does not extend to similarly clnssified property owned and used as a homestead by a 
1l0fH'eteran who is totally and permanently disabled or by a veteran who does not qualify 
under the terms of s. 196.081. 

The limitations found in s. 6(c), Art. VII, Stute Const., 01' s. 196.031(3)(b) and (c), F. S., 
would not be applicable to s. 196.081, F. S. (1976 Supp.l. 

The same conclusion was reached in AGO 074-235, wherein it is stated: 

It f;hould be noted that tht'.' term totally and permanently disabled is 
legislatively defined in a more restrictive fashion as used in 5S. 196.081, 196.091, 
and 196.101, F. S., which sections gmnt total e.temption of homestead properties 
to ccrtain l'eterallS and others with specific kinds of disabilities, such as 
paraplegia and wheelchair confinement. Those sections expressly provide the 
criteria for determination of eligibility thereunder, and limit the use of such 
criteria to eligibility for exemption under the specific section in which they are 
contained. (See AGO's 072-42 and 072·194.) (Emphasis supplied.) 

In AGO 074-182, ss. 196.081, 196.091, 196.101, and 196.031, F. S., were discussed at 
some length as fllllows: 

Sevel'al provisions of the Florida Statutes may be applied under certain 
circumstances to exempt a swimming pool from property taxes when it is a part 
of homestead real property improvements. Sections 196.081, 196.091, 196.101, 
and 196.031, F. S. 

Section 196.081(1), F. S., provides: Any real estate used and owned as a 
homestead by an ex-seruiceman, honorably discharged with service connected 
total and permanent disability [due to total blindness, amputation, paraplegia 
or hemiplegia] ... shall be exempt from taxation. 

Section 196.091(1), F. S., provides: Anv real estate used and owned as a 
homestead by an ex-serviceman, honorably discharged with sen'lce connected 
total disability and who has ... received special pecuniary assistance due to 
disability requiring specially adapted housing and required to use a wheelchair 
for his transportation, shall be exempt from taxation. (Emphasis in origina1.) 

These protoisions gmnt total e.temption of property owned and Zlsed as a 
homestead by any quadriple!,ric or by those persons within the specified classes 
of service-connected disabilitIes. A swimming pool owned and used as a part of 
such property would accordingly be exempt regardless ot' the total· value. 
Attorney General Opinions 058-132, 069-132, and 071·115. (Emphasis supplied.) 

Continuing therein, it is stated: 

Attorney General Opinion 069-132 construed these statutes, which were 
enacted priOI' to the adoption of the 1968 Constitution, as presumptively valid 
under Art. VII, s. 3(b), permitting exemption of property of totally and 
permanently disabled perS011S in Iclzatever amount is fixed by general law, in 
eontmst to the specific authority under Art. VII, s. 6(c), for homestead 
exemption for the entire class of totally and permanently disabled "not 
exceeaing" ten thousand dollars. (Emphasis supplied.) 

As can be seen, the conclusion reached herein is the same, where pertinent, as that 
reached by my predecessors in office in AGO's 058-132 and 069-132. It is also consistent 
with Rule 12B-1.201(4)(a) of the Depmtment of Revenue, which is the old rule and which 
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h u" replaced by Rule 12D·7.04, and which is now effective having been promulgated 
recognizing the change in the statute. The latter rule, in subsection (4) thereof, expressly 
states that there is no limitation of assessed valuation for such exemption. Such rules 
when duly promulgated have the force and effect of a statute if within the terms thereof. 
Florida Citrus Commission v. Golden Gift, 91 So.2d 657, Florida Livestock Board v. 
Gladden, 76 So.2d 291. 

Accordingly, a veteran qualifying under s. 196.081, F. S. (1976 Supp.), by meeting all 
the conditions and requirements specified therein would be entitled to receive total 
exemption on real estate owned and used by such veteran as a homestead, while a 
nonveteran or a nonqualifying veteran who was totally and permanently dis,lbled would 
not be entitled to such total exemption provided for in s. 196.081 011 real estate owned 
and used as a homestead by such nOn veteran or nOllqualifying veteran. 

Also see AGO's 075·73, 074-325, 074-353, 074-375. 074·82, and 073-325 which deal with 
related questions. 

076-229-November 30, 1976 

TAXATION 

PERMANENTLY AND TOTALLY DISABLED VETERAN QUALIFIES 
FOR EXEMPTION EVEN THOUGH DISABILITY CERTIFIED 

AFTER DISCHARGE FROM SERVICE 

To: Robert L. Shapiro. Attol'lley for Palm Beach COllnty Property Appraiser, Palm Beach 

Prepared by: La,.,:y Levy, Assistant Atto/'llC'Y General 

QUESTION: 

Does the ex.emption provided for in s. 196.081, F. S., as amendeu by Ch. 
76-163, Laws of Florida, apply in those situations where an ex-serviceman 
is certified to be totally and permanently disabled at some time 
subsequent to the date of discharge from the service? 

SUMMARY: 

A veteran with service-connected total and permanent disability who 
otherwise qualifi(lS fOl' the tax exemption provided for in s. 196.081(1), 
F. S., as amend\~d by Ch. 76·163, Laws of Florida, by meeting all the 
conditions and requirements found therein would be entitled to such 
exemption whether 01' not the requisite letter from the United States 
Government or the United States Veterans' Administration 01' its 
successors, certifying that the ex-serviceman was totally and 
permanently disabled, was written prior to, at the time of, 01' subsequent 
to the date such veteran was honorably dischm·ged from the service. 

Your question is answered in the affirmative. 
Section 196.081(1), F. S., as amended by eh. 76-163, Laws of Florida, provides: 

Any real estate used and owned as a homestead by a veteran, honorably 
discharged with service·connected total and permanent disability and having a 
letter from the United States Government or United States Veterans' 
Administration or its successors certifying that the ex-serviceman is totally and 
permanently disabled, shall be exempt from taxation, prot,ided the veteran was 
a permanent resident of the state on January 1, 1976, or a permanent resident 
of the state for a period of not less than 5 years as of January 1 of the tax year 
for which exemption is bdng claimed. (Emphasis supplied.) 

It is common knowledge that there are numerous occasions when service·connected 
disabilities are determined after the serviceman is discharll'ed. Service-connected 
disabilities may not be discovered or known at the time of discharge, and in SOme 
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situations it is common that. even though service injuries are known. recovery is thought 
to be romplete. so that at the time of discharge no disability is recorded. In other 
situationf\ 'lit' disability is known and acknowledged fa l' the amount 01' percentage of 
disability I, ,tll'ded at the time of discharge and is later changed if the disability becomes 
mol'(' pr·0l1Ounced. The statute was designed to emh)'"c:.' all surh situations and to grant 
the exemption found therein to such honorably discharged veterans regardless of 
whether the certification of total Hnd permanent service-connected disability is made at 
the time of discharge 01' later, The statute does not require that the certification occur at 
any /,>1ven point in time. The only provisos found in tne statute are as follows: 

.. , provided the veteran was a permanent resident of the state on January 1, 
1976. ot' [l ptn'manent !'esident of the state fol' a period of not less than 5 years 
as of January 1 of the tax yellr for which exemption is being claimed. [Section 
196.081(1).] 

There is no proviso or condition requiring that the certification of total and permanent 
sel'vicp-connprted disability oeem prior to at' at the time of discharge, Had the 
Ll'f.,>1s1atut'e intended to require such a condition, it could have eusily done so, but it did 
not. It is well settlt~d that the le~ . .'islativ ... intent is to be gleaned primarily from the 
language employed in the statutes (lnd that the courts can neither add to nor detract 
from the language employed by the Legislature in statutes. See 82 C.J.S. Statutes s. 322, 
at p. 582, wherein it is stated: 

Th" court cannot indulge in speculation as to the probable ot' possible 
qualificatiolls which might have been in the mind of the legislature, or assume 
a legislative intent. in plain C'ol!/l'adiC'ticm to ll'ords lIsed by the legislatllre. and 
need not search for the reasons which prompted the legislature to enact the 
!ltatutl', (Emphasis supplied,) 

Continuing therein at p. 583: 

An ul/ambiguous statutc must be git'cn effect according to its plain and obviolls 
mcanillg. and such unambiguous statute cunnot be extended beyond its plain 
and obvious meaning, or I'c,Qtrictcd to. or confined in operation within, narrower 
limits or bounds than manifestly inte11ded by the legislature. because of some 
supposed policy of the law, or because the legislature did not Llse propel' words 
to express its meaning. otherwise the court would be assuming legislative 
authority, In construing a statute expressed in reasonably clear language, the 
court should neither read ill nor read alit; und where a law is plain, 
unambiguous. and explicit in its terms. the exceptions are few indeed that 
authoriz!.' a court to rcad something into it that thc lall' writers did not 
thellll;eh'es put therein. (Emphasis supplied.) 

The conditions which must be met are clearly spelled out by the Legislature and may 
be stated as follows: The involved real estate which cun be the subject of such exemption 
must be llsed and oll'Il('d as a homestead by a veteran. Such veteran must be honorably 
disc/zargl'd. Such veteran must have service-connected total and permanent disability. 
Such veteran must have a letter from the United States Govemment 01' the United States 
Veterans' Administration or its successors certifying that the ex-serviceman is totally and 
permanently disabled. . • 

If these conditions are met. such veteran is entitled to the exemption. provided he was 
a permanent resident of the state on January 1. 1976. or a permanent resident of the 
state fol' a period of not less than 5 years as of January 1 of the tax year for which 
exemption is being claimed, 

Rule 12D-7.0:1(2) is in accordance with the conclusions advanced herein, and such 
departmentulrules are to be given great weight until invalidated by a court of competent 
jurisdiction, 

Accordingly. inasmuch as the statute does not require that a vetel'al1 be totally and 
permanently disabled and have a letter certifying same from the appropriate federal 
agellCy prior to 01' at the time of dischat'ge, a veter'an meeting the other conditions and 
)'equit'ements set forth in the statute und having a letter from the United States 
Government or the United States Vetel'ans' Administration or its successors certifying 
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that the ex-serviceman is totally and permanently disabled (service connected) would be 
entitled to the homestead tax exemptJ()n providea for in the statute. 

076·230-November 30, 1976 

SUNSHINE LAW 

APPLICABLE TO APPOINTED HIGHWAY 
BEAUTIFICATION COMMITTEE 

To: Anne 1(. Our/Ie, Chairman, Broward County Highway Bealltifimti()1/ Committee, 
Hollywood 

Pre}JaI'ed by: Shar;m L. Smith, Assistant Att()I'rt<'Y General, and l'atl'ida R. Gh'as01I, 
Legal Researcn Assistant 

QUESTION: 

Is the Broward County Beautification Committee. an organizution 
created and appointed by the Browal'd County Board of' County 
Commissioners pursuant to Ch. 28937, 1953, Laws of Florida, subject to 
the Government in the Sunshine Law? 

SUMMARY: 

The Bl'owurd County Beautification Committee, created and appointed 
by the board of county commissioners pUl'suant to Ch. 28937, 1953, Luws 
of Florida, for the purpose of consel'ving natural roadside growths and 
scenery and beautifying the highways, roads, and streets in Bl'owarcl 
County as provided in eh. 28937, is an agency 01' authority of the county 
for the purposes of and subject to the provisions of the Government in 
the Sunshine Law, s. 286.011, F. S. 

You state in your inquiry that the Broward County Beautification Committee was set 
up without formal meetings since the statute did not specify meetings and thnt "the 
chairman acted as the administrator of the program." You fUlthe!' state that "[olut' 
contributors and the committee do not feel the open meetings apply to the program since 
all contributions are freely and voluntarily given with no tax monies involved or any 
financial assistnnce given by any tax authority," and that "our contributors feel they 
should have the sav if any" as to "whel'e funds &hould he expended ...• " . 

The Broward County Beautification Committee was created bv the Bl'oward County 
Board of County Commissioners pursuant to authority granted by an act of the 
Legislature, eh. 28937, 1953, Laws of Florida. The purpose of the Broward County 
Beautification Committee is to conserve the naturnl roadside growths and scenCl'y and 
beautify the highways, streets, and roads in Browl\l'd County by restoring. planting, and 
seeding grasses, plants, and trees and maintaining the same along the roadsides of such 
highways, roads, and streets. Section 1, Ch. 28937. Section 3 of the act empowers the 
county tax collector to issue and deliver state motOr vehicle license plates of selected 
numbers and other designations, if available, upon application and payment to the tax 
collector of a special fee in the amount of $5 upon such forms and in accordance with 
such rules as the tax coller.tol' may deem necessary to effectuate and carry out the 
provisions of the statute. Section 4 of the act requires the tax collector to deliver all such 
special fees collected and recnived by him to the committee and authorizes the committee 
to use such special fees for the purpose of beautifj'ing the highways, roads, ilnd streets 
in Broward County as set forth in s. 1 of the act. Section 4 of the act also requires the 
committee to keep adequate books of account, showing all receipts and expi)nditul'es of 
money. Such books are required to be open at all times for inspection hy the board of 
county commissioners. 

The members of the committee are appointed by the board of county commissioners 
"to serve for such times as may be designated by said board." Section 2. Ch. 28937, Bllpm. 
The committee is required at least once each year to file with the board of county 
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l'ommissionet'::; a finnl stntOl1lent showing all mOlv'y-s received and expended by it and the 
PUI'I)OS{' fot' ' .... bich such expenditures wet'e made, Section 4, Cb. 28937. 

F orida's Government in the Sunshine Law provides in pertinent part tbat: 

All meetings of any board 01' commission of any state agency 01' authority 01' 
of,;l/tv (){fE'TW), or authOl'itl' Orany ('Ollllt)', municipal corporation 01' allY political 
subdi'vision : .. at which official acts fire to be taken are declared to' be public 
m€letings open to the public at all times. . . . [Section 286.011(1), F. S.; 
empluusis supplied.] 

The Bl'ow(U'd County Beautification Committee was created, and its members 
appointed, by the Board of County Commissioners of Broward County pursuant to 
lE'gislal;ive art. Its purposes, duties, and functions have been prescribed by law. Its books 
of nCcCilmt Ilre open to inspection by the board of county commissioners at all times, and 
it llluSt report all its receipts and expenditures and the purpose thereof to the county 
commissiOl'lers. It is clear, therefore, that said committee is atl agency or authority of the 
county fot' the purposes of and subject to the provisions of the Sunshine Law, s. 286.011, 
F. S., which requires that all meetings at which official action is to be taken be open to 
the publiCI that reasonable notice of such meetings be given, and that minutes of all sach 
meetings ne promptly recOl'ded und made available for public inspection. 

The only nonconstitutional exceptions to the Sunshine Law at'e those created by the 
Legis!atut'le. City of Miami Beach v. Berns, 245 So.2d 38 (Fla. 1971); Canney v. Board of 
Public Instruction of Alachua County, 2'78 So.2d 260 (Fla. 1973). The broad provisions of 
the Sunshine Law make no distinction between elected and appointed boards or 
commissions and boards or commissions who~e members serve with or without 
compensation. So long as the particular board or commissioll is an agency or authority 
of the state, cOllnty, municipal corporation, or political subdivision, it must comply with 
the Sunsbine Law. Moreover, the members appointed to the committee by the county 
commission are not actually "volunteers," as suggested in your inquit·y, in the sense of 
one who volunteers his services tou civic or charitable association or organization. While 
the Legil;lature would have no right to require meetings of volunteer civic organizations 
unconne'~ted with a governmental agency to conform to the Sunshine Law, the same is 
not tru(~ regarding a subordinate group ot' committee selected by governmental 
authority. Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974). Regardless of the 
views of the "contributors" on "who should have the say" as to how these ~ublic moneys 
are s~ent, the law clearly makes such a determination the responSibility of the 
committee. The Sunshine Law requires that the public have knowled~e of und 
accordingly be given the opportunity to participate meanin!,.fully in this deciSion-making 
process, Additionally, I find no pertinent legislative provision which exempts ft'om s. 
286.011, F, S., an agency of a county created pursuant to law such as the Broward 
County Beautification Committee. Of particulal' relevance in this context is Justice 
Adkins' opinion fOl' the Florida Supreme Court in Canney v. Board of Public Instruction 
of Alachua County, supra, in which he states: 

Various boards and agencies have obviously attempted to read exceptiotlS 
into the Government in the SUllshine Law which do not exist. Even though 
their intentions may be sincere, such boards and aA'encies should not be allowed 
to circumvent the plain provisions of the statute. The bem-lit to the public far 
outweighs the inconvenience of the board or agency. If the board or agency 
feels aggrieved, then the remedy lies in the halls of the LeA'islature and not in 
efforts to circumvent the ~lain provisions of the statute by i:levious ways in the 
hope that the judiciary Will read some exception into the law. 

Regardless of the claimed contributory nature of the highway beautification funds 
det'ived from these special fees for vehicle license ~Iates of selected numbers and 
designations, such moneys are in fact public funds. Cf, State y. Town of North Miami, 59 
So.2d 779, 785 (Fla, 1952). Since these are public funds or moneys, it is of no import that 
no lax "moneys are involved 01' atlr financial assistance given by any tax authority." 
Such "private contributions" are in fact statutory fees, authorized and prescribed by the 
Legislature. These official special fees are for the specified services of the state and 
county, which include the special license plates of the state and the statutorily mandated 
gratuitous services of the tax collector in issuing such plates and collecting and 
distributing the special fees. The committee is a statutory creature or entity performing 
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statutorily proscribed duties and functions and utilizes the publilz moneys (special fees) 
distributed to it uuder authority of law fol' beautifying tne roads and streets in the 
county as prescl'ibed by Ch. 28937, supra. Any public officer, board, 01' entity receiving 
public moneys and using 01' disbursing the same for statutorily prescribed ~urposes is 
performing {l gove1'llmental duty and function and exercising governmental discretion in 
the use 01' allotment and disbursement and the expenditure of such public moneys, Of, 
White v. Crandoll, 156 So. 303 (Fla. 1934); Palbicke v. Lee, 172 So. 481 (Fla. 1937); Orrell 
v. Johnson, 147 So. 25<1 (Fla. 1933l; 67 C.J'.S. Officers s, 118, 'l'he committee cannot 
delegate its statutorily prescribed gov(!1'llmental authority and duties to any other 
government.ul agency or officer or to any pl'ivnte individual 01' entity. See State ex rel. 
Wolyn v. Apalachicola Northern R. Co. ct at., 88 So. 310, 311 (Fla, 1921); State v. Inter· 
Amel'icatl Centet· Authot'ity, 84 So.2d 9, 13·14: Nicholas v. Wainwright, 152 So.2d 458 
IFla. 1963); Florida Dry Cleaning and Laundry Board v. Economy Cash & Carry Cleancl's, 
Inc., 197 So. 550 (l"h, 1940); 67 C.J.S. Officers s. 104. Cf. Pinellas County v. Jasmine Plaza, 
Inc./ 334 So.2d 639 \2 D.C.A. Fla" 1976). 

Fmally, you noted ill your request that Ch. 28937, 1953, Laws of Florida. does not 
rcquire that the committee hold meetings and the chairman of the committee nct as the 
administrator of the program. However, the only way the committee can officially act is 
through meetings of that body and through properly adopted motions and lor resolutions. 
It ralmot act by and through the chairman, and the chairman alone cannot administer 
the statutorily pl'escribed functions und programs of the committee. Absent statutory 
authority, a public board or officer cannot delegate its or his statutory powers and duties 
involving discretion and judgment, although such official may delegde the performance 
of ministerial nets 01' duties. Sr!e 67 C.J.S. Oflieers s. 1M, at p. 40<1j AGO's 073·380, 074· 
57,074·116, and 075·306. Whilc the committee mny by duly adopted resolution delegate 
purely ministedal authority nnd functions to its chairman, it cannot, in the absence of 
express statutory authority, abdicate its statutorily prescribed authority and duty to use 
the revenues derived from the prescribed fipecial fees "for the purpose ofbeautifying the 
highways, roads, and streets in Broward County as set forth in s. 1 of (Ch. 289371 Spec. 
Acts 1953)." The use, allotment, distribution, and expenditure of public moneys unCler the 
\:erms of s. 4 of Ch. 28937 involve the exercise of governmental discretion and judgment, 
not the performance of a ministerial net 01' function which may be delegable. 

Sillce Ch. 28937, supra, does not specify the method of orgnnization of the committee 
01' the procedures and mode of exercising its powers to allocate and use these public 
moneys for the pUrposes set forth in s. 1, the general parliamentary law should govern. 
See 67 C.J.S. Parliamcntary Law, at $69, r!/ seq., and Robert's Rules orOl'dr!r. 

076·231-November 30, 1976 

UNIFORM THAFFIC CONTHOL lAW 

VOLUNTEER FIREMEN'S VEHICLES-USE OF RED LIGHTS, 
NOT "EMERGENCY VEHICLES" 

To: Ndll'Cll'd Kapushy. Fil'c Chief, Indian Harbm' Beach 

Prcpared by: Brllce lvI. Sill[.!er, Assistant Attomr!), General 

QUESTIONS: 

1. Are the private. vehicles of volunteer firemen authorized to display 
or use flashing red lights while en route to the fire station? 

2. Are the drivers of such privately owned vehicles excepted from, or 
authorized to exercise the privileges conferred by, s. 316.051, F. S., 
relating to the obedience to and effect of traffic laws set forth in Ch, 316, 
F. S.? 

SUMMARY: 

The use or display of flashing red lights on privately owned vehicles 
belonging to active firemen of regulal'ly authorized volunteer firc 
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departments is 5triCtly limited to emergency use while 011 l'Oute to scenes 
of Bl'CS 01' other emergencies, and such red lights may not lawfully be 
uscd 01' displayed en route to the fire station. The drivers of such 
privately owned vehicles m:e not (!'xcepted from, 01' authorized to exercise 
the privileges conferred by. s. 316.072, F. S. (1976 Supp.), relatinfi to the 
obedience to and effect or the traffic laws and are subject to a h'amc 
regulations pl'escribed by the Uniform Tramc COlltr<ll La"!J except as 
provided in ss. 316.2397(3) and (6) and 316.2398(1), F. S. (1976 ::supp.), ¥lith 
respect to the display and use of flushing red lights while en l'oute to 
scenes of fires 01' other emer~encies in the line (.If duty us active firemen 
members of regularly orgamzed firefighting companies 01' associations. 
1'he private vehicles of volunteer firemen are not, and may not be, 
lawfully designated as authorized emergency vehicles. 

Both questions ate answered in the negative. 
I nqte that the 1976 Legislature enacted revisions to Ch. 316, F. S., the Florida 

Uniform Truffic Control Law, including substantial renumbering of the sections of this 
statute. However, no substantive amendments to Ch. 316 affect the scctions of that law 
01' other Attorney General Opinions cited hercin. 

The new renumbering system will be used herein. 

AS TO QUESTION 1: 

TIlE;' provisions of Ch. 316, F. S., the Florida Uniform Traffic Control Law, generally are 
applicable to aJ] vehicles opel'ated on the public highwayA and streets and al! vehicles 
owned or operated by cities, districts, or other political subdivisions, of the state unless 
specifically excepted by eh. 316, Section 316.072(1), (2), and (4), F. S. (1976 Supp.). 

Section'316.072(5)(a), F. S, (1976 Supp.), provides an exception from, and authorizes 
the driver of an authorized emergency vehicle to exercise the privileges set forth in, s. 
316.072, 1". S. (1976 Supp.), When responding to an emergency caU 01' when responding 
to a fire alarm, subject to the conditions stated in 8. 316.072(5)(b) and (c), F. S. (1976 
Supp.). 

Section 316.003(1), F. S. (1976 SURP.), defines "authorized emergency vehicles" to mean 
"[v]ehicles of the fire department (fire patroll, police vehicles and such ambUlances and 
tlmergency vehicles of municipal departments . , . as are designated 01' authorized by 
the department [of Transportation) or the chief of police ... or any sheriff ... ," 
Private vehicles of voiunteel' firemen are not included in this statutory definition and are 
not otherwise exempted from the Traffic Control Law. 

In 1957, the Department of Public Safety requested un opinion as to whether "privately 
owned vehicles oelonging to the active fimman [sic) members of regularly authorized 
volunteer fire·fighting companies or associations, while en route to scenes of fires or other 
emergencies, become emergency vehicles as defined in s. 317,Ol(1l,F. S .• 1953." Attorney 
General Opinion 057·288. My predecessor in office found that, although Ch. 57·781, Laws 
of Florida, authorized the use of flashing red lights on privately owned vehicles belonging 
to volunteer firemen when responding to an emergency (while en route to the scene of a 
firc), 

.. , [n]owhe1'e in the act are such vehicles defined or l'efel'l'ed to as 
authorized emergency vehicles, nor does such act infer that such vehicles shall 
be exempt from the operation of the traffic laws as is contemplated by s. 
317,04(·1), F. S., for authorized emel.'gency vehicles. The act is a mere grant of 
authority to use flashing red lights under certain circul11stances. It does not 
exempt volunteer firemen from the operation of the law regulating traffic on 
public highways. [Attol'l1ey General Opinion 057.288.) 

It should be noted that the statutory provisions discussed in AGO 057·288 are 
substantially the same as the provisions of Ch. 316, F., S. (1976 Supp.), discussed herein, 
therefore effecting no change m the applicability or continuing validitv of AGO 057·288. 

In AGO 072·366, I considered the question: "May members of the volunteer fire 
department install a lsiren on their private vehicles for use while going to a fire," and 
concluded that s. 316.003(1), F. S. (1976 SUPP.), does not authorize the privately owned 
vehicles of members of a volunteer £le depal'tmellt j,o be designated "authorized 
emergency vehicles" and such pt'ivately owned vehicles are not authorized or required 
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to be t,,!uiPIll'd witil (I sit't'n, whisth" 01' llt'll ~lI1dt'l' thl! provisions of :i. 31B.271(.O, F. S. 
(WiG :.)upp.). 

Ht·(·tioll :HH.olla<1I, F. S. (1HiG ::lUpP.!, (\Ol!S not <leRnl! privately ownl!<i vl!hiclt~~ of 
voluntt'er fit'l'l1Wll as Huthorized ('nwI'gellCY vehicles, and thus such vehicles (11'(' I/Ilt 
within the pUI'V!t'W of s. :llG.072(i»). F. :::;. (1976 SUpr.l. Seeticm a16.2:397(:3) tlne! ((1), F. S. 
! U17G Supp.), (II/b' auth()rh~es tlll' u,w or nashin~ rN lights 011 SUt'll priVate vchiclas and 
dot': not (>XC(~l>l them )rom tIlt' [rank l't'gu!atiom; or laws in eh, :l1B, F, S. 

'l'lwl'l'fOl'{', it is cleat' from the provisions of Sf!. 316.2a97(:3) [me! (B) and :316.2:398(1) llnd 
,:ll. F. H, I W7G Supp.). that authorization til use or displuv flashing n'd light!:! l('!zib' I!II 
I'IIlIt£' to set'llt'S of lires 01' othel' l'mel'gellt'it,s is :ltl'ictlv 1imit'(~t1l\nd thut th\~ tue 01' di;;plllv 
or flashing red Ii/.thttl ut otht,1' tin1£'o Ig specifi('nlly' declul'"d unlawful. Tim!', pl'ivateJ,
(l\\'Iwd vt'hil'ies of' VOIUtltl!t'l' fil'mnell ('11 rout\! to the tll'O Iltation lire not luwfulI\.· 
authorizl·d to di:;pluy Ol' u~e f1asilillg' red lights. • 

AS TO qVESTlOX 2: 

t\;; 110tt,<1 in )'('sponRe to th(> first question. only "authorized emel'g't'nry vt:!hicll's" all 
dl!fined in ii. alB.D03!l), I.'. s. tl976 Supp.). Hrc uulhoriu'd ~o N>el'cis(' the privileg('s Het 
forth in s. aH3.072, Ii'. S. 1197G SUP{l.), SUbjl'ct to the ('onditiOllH stated in s. a16.072(5)tbl 
and Ie), F, S. (19i6 Supp,). The pl'lvntPly ()WIH.'o. vehicle's of vohmtl'l'l' fin'mt'l1 am not 
emllra.::ed within til(> definition of "nuthOl'i7.('d emel'g(~ncy vehkll'H" set forth in s. 
:316.00:3(1) and thl!rl'[ol'e al't' not covel'ml by 01' illt'ludeu within th(' pl'ovisions ()f H. 
816.072(5). Thus. tl)(> drivers of pl'ivatei\' owned vehiclus of voluntt'el' fil'e111e!l (11'(' not 
ext'(~ptcd from. 01' authorized to elo:('l'ris(t till' pl'ivilef(es conferred by, s. 31<1.072 und m'o 
subject to all tht! tI'Hflic rogulations Pl'~'st'l'ilwd bv the Statl' 'Uniform Trame Control Law, 
except as pl'ovidod in Hi:!. a16.2:3H7131 ttlld {()l llnd :316.2:39811), F. S. {197G Supp.l. with 
l'<'SP('ct to the display und use of flashing rpd lif(hts while en route to sceneS of fil'e·'l or 
other ol1lm'f(encies in t11(' line of duty as adiw firemen nlembl'l'll of l't'gularly ol'gallizt>d 
fil'efig'hting' companit's 01' associations. The private vl'hil'les of volUl1tl1l't· fil't:!men al't' 110t. 
and may not be. lawfully dt:!signltteci u;; "authol'ized l'nwrglmcy vehiclt'S." AttOl'Ill'Y 
General Opinion!! 057·28R 'and 072·a66. . . 

076-232-Decetnber 8, 1976 

MUNICIPALl'l'IES 

PROVIHIOXS GOVlm,XI::\G RE(,AI,I. EI,EC'l'IO~8 

Tv: Carl (}lfden. R('prC's!'IIUttit·!" 20th !Jistl'ic!. Jczd~soll!·11lt· 

Pr('jlczl'C'd by: ,Jerald S. Pric!'. ;\ssisiallf Attol'lll',I' (;('IIl'ral 

QUESTION: 

Are recalls of eleeted mUnicipal ofllcials governed by state statute 01' by 
city chartel"? • 

SUMMARY: 

Provisions of municipal charters n1\<1 special ItlWS relating to recall in 
existence when Cit. 74·1:30, Laws of Florida (s. 100.361, F. S.l, took e!feet. 
and which (,onflictcd with Cit. 74·130, wel'l~ repealed to the extent of such 
conflict by s. 100.361(10). '1'he repealer clause of s. 100.:161110> would !lot 
apply to specinllaws enacted subsequent to the effective date of Ch, 74-
laO. Section 100.361 appears to be limHed ill scope to recall only of 
members of the gOI'el'nil1g botly of II municipality (01' cl\,~·,·tel' county/. 

In 1974. the L('gh,llltlll'e l!Ilacted ('h. 74-1aO, Laws of Florida. now codilit'd us s. 100,861. 
{<'. S., in ol'del' to provide unifOl'm, stntewiC\o Pl'Oc(!(ilu'c rOt numiCirul recall. 'rhe 
expression of' the intent of unifol'mity, and a l'l'lleaiel' clause de::;i!,'llc( to elfect sneh 
uniformity. are set fe.rth in s, 100.:361[10): 
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It is the intent of the legislature that the recall procedures provided in this 
act shall be uniform statewide. Therefore, all municipal charter and special law 
provisions which are contrary to the provisions of this act are hereby repealed 
to the exten t of this conflict. (Emphasis supplied.) 

Thus, under the above-quoted provisions, it would appeal' that any Jacksonville charter 
provision relating to recall which was in effect at the time Ch. 74-130 took effect, and 
which was in actual conflict with Ch. 74-130, was repealed as of the effective date of Ch. 
74-130 (but only to the extent of such conflict). 

However, while the expression in s. 100.361(10), so'pm, of' legislative intent that recall 
provisions be uniform statewide is certainly clear, it is equally clear that such an 
expression does not bind subsequent legislatures. Kirklands v. Town of Bradley, 139 So. 
144 (Fla. 1932); Trustees of Internal Imp. Funds v. 0t. Johns R. Co., 16 Fla. 531 (Fla. 
1878). Any special acts (such as those amending the Jacksonville charter) which mlly 
have been enacted subsequent to the effective dute of' Ch. 74-130, supra, would not be 
affected by the J'epealer clause in s. 100.36l( 10) and would. of course, be entitled to the 
presumption of validity and constitutionality afforded finy enactment of the Legislatvre. 
In addition, I would refer you to AGO 075-119, wherein I stated on p. 3 thfit the 
uniformity find preemption intellt expressed in s. 100.361(10) would be of effect only 
.. IIlso/ar as the subject matter of'recall proc('edin/is is re/iulated by the statute." (Thus, 
municipall'egulation by ordinance of recall-related matters not regulated by s. 100.361-
such as the providing of additional gl'uunds for recall. as was the issue in AGO 075-119-
would not appear to be pro" ..<bited.) 

Finally, and perhaps most importantly, I would point out that s. 100.361, supra, does 
not appear to have been intended to encompass every category of elected municipal 
official. Rather, the scope of the act would seem to be limited to the recall only of a 
member of the got'erning body of a municipality (or charter county). Section 100.36H1) 
provides: 

Any member of the governing body of' a municipality which has at least 500 
registered electors or charter county, hereinafter referred to as municipality, 
may be removed f,om office by the electors of the municipality by the following 
pl'oceciure: 

Similar language is lllso present in the title to Ch. 74-130, supra, which sets forth the act's 
purpose as "authorizing and providing procedures for the recall of any member of the 
governing body of a municipality 01' charter county by the municipal or charter county 
ele-::tors." 

In addition to the aforementioned AGO 075-119, I am also attaching copies of AGO's 
075-242 and 075-83, which interpret other related aspects of s. 100.361 and which should 
be useful. I trust. the above comments, when read in conjunction with the attached 
opinions, will provide you with sufficient inl'ormation in this matter. 

076·233-December 17, 1976 

STATE FUNDS 

UNIVERSITY FUNDS MAY BE USED TO IMPROVE ELECTRICAL 
DISTRIBUTION SYSTEM SERVING "SORORITY ROW" 

To: Dr. E. T. York Jr .. Chancellor, State Uniuersity System, Tallahassee 

Prepared by: Staff 

QUESTION: 

May state funds appropriated to the University of Florida be expended 
to improve an electrical distribution system originally installed by the 
university to serve its "sorority row" area? 
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SUMMARY: 

A university may properly expend public funds to improve a university 
electrical distribution system that services sorority housing when the 
improvements primarily benefit the public and incidentally benefit the 
sororities. 

In my June 28, 19"13, letter to you, I concluded that the factual circumstances you 
described were not free from doul:it and that the contemplated expenditure to improve 
certain university-related electrical distribution systems was probably improper. 
However. numerous fact have subsequently been brought to my attention that make it 
appropriate for me to reconsider this conclusion. 

Enclosed with your lett"- 'as a copy of a lease-purchase agreement between the State 
Board of Education and _r of the sororities in question. This agreement, which you 
indicate is similar to the agreements entered into in the 1950's by all of the sOl'oritieR 
whose houses are located in the sorority row area, provides for the lease by ,\e sorority 
of certain State Board of Education property consisting of J. parcel of land and a small 
dormitory-type building located thereon. The agreement also grants to the sororitv an 
option to purchase the property, with legal title Nmaining in the State Board of 
Education until the full purchase nrice, including the costs incurred in financing 
construction of the building by the issuance of revenue certificates. is paid by the 
sorority. According to your letter, all of the sororities have exercised their options to 
purchase and are still paying their purchase prices. The legal title to the property 
remains in the State Board of Education. The sample lease-pm'chase agreement supplied 
by you provides that, even after tne sorority completes purchase, the property will 
continue to be used as a university-approved housing facility and be subject to university 
regulations (Items XXIV 1. and 4.). The State Board of Education also retains a right of 
first refusal if, aftf)r completion of purchase, a sorority desires to sell the property (Item 
XXIV 6.). 

I have been informed that, since 1971, tpe.niversity has certified that this sorority 
housing should be granted a tax-exempt st;ltus since it serves an essential university 
fUllction. Also, the electrical distribution line in qllestion is part of a main distribution 
system from a power substation to the respective sorority house electrical system that is 
individually connected to the house meter. The electrical line re{Jair is only from the 
university power substation to the house meter as an integre l part of the entire 
university electrical distribution system und not maintenance to a house. These facts 
were either not available to me in June or unclear from your letter. 

Article VII of the sample agreement specifically sets forth the three elements that shall, 
in the aggregate, be the total purchase price. The second paragraph of Article VII(3) 
contains references to "the cost of the property" which implicitly rejects any conclusion 
tJ,;t the article relates to anything other than the purchase price of the house. As such, 
tne contract contains no reference to the university's responsibilities regal'ding the 
electrical distribution system. My June 28, 1976. conclusion was premised upon the 
assumption that the sororities, as beneficial owners of the subject property under the 
doctrine of equitable conversion, would be the primary beneficiaries of such expenditure. 
The additional facts that have been brought to my attention SUbsequent to June 28 
illustrate that the improvements contemplated would be of primary benefit to the 
university distribution system thl'ough the upgrading of the same and the sororities 
would only be incidentally benefited thereby. Under such circumstances, the expenditure 
would probably be lawful. See Nohrr v. Brevard County Educational Facilities Authority, 
247 So.2d 304 (Fla. 1971); State v. Daytona Beach Racing and Rec. Facility Dist., 89 So.2d 
34 (Fla. 1956); State v. Dade County, 142 So.2d 79; State v. Jacksonville Port Authority, 
204 So.2d 881. Moreover, since the primary beneficiary of this expenditure is the 
university, this expense would not be considered to be a "non-reimbursable cost of the 
property" as contemplated by Section VII(3) of the lease-purchase agreement. 
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076.2a!1~ ... A~NUALREPORT OF THE ATTORNEY GENERi\L 

076·234-December 21, 1976 

TAXATION 

MUNICIPALITY MAY NOT LEVY OCCUPATIONAL LICENSE TAX 
ON CONTRACTOR WHO DOES NOT MAI~TAIN PERMANENT 

BUSINESS LOCATION OR BRANCH OFFICE THEREIN 

To: Dorothy w: Glisson, Srcl'rtm:\', Department of Professi()nal and Occupatio/lal 
Rrgulatio/l, Tallahassee 

PI'C'pal'rd by: .Josrph C. Alellichall1p III. Assistant Attornr." General 

QUESTION: 

Can a municipality charge an occupational license tax to a certified 
contractor who does not have a permanent business location OJ' brar..ell 
office within the municipality but is merely performing a contractual job 
within the municipality while maintaining a permanent business location 
01' branch office in another municipality and who has paid all 
occupational license tax to the municipality where the permanent 
business location andior branch olfice is located? 

SUMMARY: 

A municipality cannot levy an occupational license tax on a certified 
contractor who does not maintain a permanent business location or 
branch office within the municipality but is merely performing a 
cOlltl'actual job within the municipality while maintaining a permanent 
business location 01' branch office in another municipality and who has 
paid an occupational license tax to the municipality where the 
permanent business location andlor hranch office is located. 

Your question is answered ill thc negative fot' the reasons set forth hcreinafter. 
As stated ill your letter, the individual involved does not maintain a permanent 

business location or branch office ill the municipality in question. 
Section 166.201, F. S., provides that: 

A municipality may raise. by taxation and licenses authorized by the 
Constitution 01' general law, or by USCI' charges or fees authorized by ordinance, 
amounts of money which are necessal'y fo!' the conduct of municipal 
government and may enforce their receipt and collection in the manner 
prescribed by ordinance not inconsistent with law. 

Chapter 205, F. S., is the authority for the imposition of municipal o('cupationallicense 
taxes for revenue purposes. Section 205.022(1) provides that: 

"Local occupational license" means the method by which a local governing 
authority grants the privilege of engaging in or managing any business, 
profession, 01' occupation within its jurisdiction. It shall not mean any fees or 
licenses paid to any board. commission, Or officer for permits, registration. 
examination. or inspection. 'C'nless otherwise provided by law, these are deemed 
to be regulatory and in addition to. and not in lieu of, any local occupational 
licc11se imposed und~r the provisions of this chapter. 

In s. 205.042, F. S .. the Legislature specifically enumerated those persons upon whom 
a municipality may levy un occnpatinnallicense tax, to wit: 

(1) Any person who mnintHins h permanent business location 01' branch 
office within said municipality, for the privilege of engaging in or managing any 
business within its jurisdiction. . 
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(2) Any person who maintains 11 ·permanent business locatio'l 01' branch 
office within said municipality. for t'Ie privilege of engaging in 01' managing any 
profession 01' occupation within its jurisdiction. 

This section has madH it deal' that a potential licensee must fall within one of the above 
two categories before a municipality may impose an occupational license tax. Under the 
two categc,,'icls, a person may conduct any business, profession, 01' occupation within !l 
municipality without being subject to a municipal occupational license tax unless he 
maintains a permanent business location or branch office therein. Isern v. City of West 
Miami, 244 So.2d 420 (FIll., 1971); Duffin v. Tucker, 153 So. 298 (Fla. 1954): Berry v. City 
of Dania, 24 Fla. Supp. 152, afT'd. 168 So.2d 135 (Fla. 1964). Accord: Attorney General 
Opinions 072·117. 072·236, 073·172, 073·399, 075·208, and 075·251. However, .the fact that 
a person may be permanently \f-cated and licensed in one municipality does not 
necessarily preclude licensing elsewhere by another municipality. City of Lakeland v. 
Lawson Music Co., 301 So.2d 506 (2 D.C.A. Fla., 1974), approved in Alco Services, Inc. v. 
City of Hollywood, 315 So.2d 110 (4 D.C,A. Fla., 1975); AGO 075·251. 

Under s. 205.042(1), supra, the certified or noncertified status of the contractor is 
immaterial because that status relates exclusively to licensing for l'ef.,'Ulatory purposes. 
Ser!, generally AGO's 074·112 and 073·399; see also part II of Ch. 468, F. S. 

The two issues presented by your inquiry which must be: resolved are whether the 
contractol' can be said to be operating a "permanent business location or branch office" 
within the purview of s. 205.042, supra, and whether an activity may be put under 
mandate of'revenue license, as in the instant case. if it is inseparable from a scheme of 
activity outside the licensing municipality's jurisdictional limits. 

In Isem v. City of West Miami, supra, the Florida Supreme Court was faced with the 
following factual situation and dealt with the first of the two issues involved in this 
opinion in the following manner. 

In that case, the individuals were engaged in termite and pest control activities; 
included in their services were the fumigation of dwellings and 1uiJdings and the 
treatment of infested lawns. Theil' places of business, along with b.ll supplies and 
equipment used in plying their trade, were locuted outside the jurisdiction of the taxing 
municipalities. 

The municipalities in that case contended that, ulthough not located within their 
corporate limits, the individuals were nonetheless liable for payment of an exterminator's 
license fee because they allegedly perfol'med their services virtuallY entirely upon the 
premises of the consumer. Thus, their contention went, service toa customer inhabiting 
a municipality in effect established a business location within the taxing municipality 
which made the visiting exterminating compallY liable for the local occupational license 
tax. 

The court held that a tempomry p'resence of a fumigation tent 01' a spmy truck within 
a municipality, necessitated mere(y by a job contract and uncier control and operation of 
properly licensed authorities, does not lay a predicate for the municipality to demand 
that an occupational license be purchased, Thus, the court concluded, in absence of a 
relatively permanent presence located within the taxing municipality, the municipality 
was without power to require an occupational license of the exterminating company. The 
court did note ill passing that a permanent presence would be established by a warehouse 
or storage facility or allY other related facility which would be involved in the operation 
of the exterminating company's business. 

Lrecugnize that the question of what constitutes a "permanent business location" 
requires legislative or judicial findings of fact which al'e beyoQd the scope ,\f my powers 
ail Attorney General. See AGO's 075·208 and 072·236. 1, theref,,<c, am not prepared to say 
that the performance of any om: or a number of construction contracts could never fall 
within the scope of the statute. It seems doubtful. however, that a typical )Jroject 01' 
projects, standing alone, would provide a sufficient basis for licensing. 

Section 205.042(1) and (2), F. S., appears to focus on enterprises established as a 
continuing presence in the community, from which the individual performs 
administrative and clxecutive functions of the business as a whole, and not on the 
temporary presence of the typical construction Cl'eW on a constl'uction project, whose 
presence is necessitated merely by the job contract. 

The court dealt with the second issue of whethCl' un activity may be put under the 
mandate of a revenue license if it is inseparable from It scheme of activity outside the 
licensing municipality's jurisdictional limits, stating that: 

461 



In Florida, we have generally held that an activity may not be put under 
mandate of revenue license if it is inseparable from a scheme of activity 
(Emphasis supplied.) out~ide the licensing municipality's jurisdictional limits. 
Thus, in Duffin v. Tucker, supra, we held that solicitation of sales and 
subsequent delivery of items sold were not subject to local occupational 
licensing other than by the municipality containing the home office, because of 
the inter-municipal character of the sales operation. Similarly, in affirming 
Berry v. City of Dania, supra, through our decision in City of Pompano Beach, 
supra, we held that a municipality could not require an occupational license of 
surveyors bdnging themselves and their equipment into the municipality solely 
for the temporary purpose of conducting physical land surveys. Consider also, 
Sandstrom v. City of Fort Lauderdale, 133 So.2d 755 (2nd DCA Fla,1961), in 
which sev'Bral attorneys brought suit to enjoin the enforcement of a city 
ordinance levying an occupational tax upon attorneys having offices within the 
city limits, In Sandstrom the District Court made the point that the ordinance 
did not deny equal protection of law to the attorneys having their offices within 
the city limits merely because it was not applicable to attorneys using the city's 
facilities, but hav;ng offices outside of the city limits, [244 So.2d at 423] 

Thus, it has been well established in Florida that any attempt by a n;unicipality to 
extend its taxing power beyond its territorial limits is unconstitutional and void. Duffin 
v. Tucker, supra; Isern v. City of West Miami, supra; Boseman v. City of Brooksville, 82 
So.2d 729 (Fla. 1955); Berry et aZ. v. City of Dania, et af.. supra. Likewise, a municipality 
cannot divide a business transaction into its component parts and levy a revenue tax on 
the part carried on within the municipality when the effect would be to subject a business 
carried on elsewhere to the municipality's tax laws where the transactions sought to be 
licensed by the municipality are essentially composed of inseparable operations, each 
contributing to the completion of the whole project under contract. 

In the instant case, I am unable to perceive any sound conceptual difference between 
the temporary presence of surveyors. the temporary presence of attorneys, the 
temporary presence of exterminating companies, the temporary presence of mobile 
canteen wagons. or the temporary presence of salesmen and the subsequent delivery of 
goods and the temporary presence of the contractor and his equipment pursuant to a 
contract executed in or administered from another municipality in which his permanent 
business location or branch office is located. 

Incursion of the contractor's equipment into the taxing municipality where the contract 
is to be performed is only part of the chain of services rendered by the contractor. By 
attempting to require licenses for the presence of the equipmellt and services rendered, 
the taxing municipality is necessarily levying as well a license tax upon the inter
municipal delivery and removal of the equipment, manpower, und supplies i.nvolved; in 
addition, the taxing municipality necessarily is levying a license tax upon the executive 
and administrative functions of the contractor which are conducted at his permanent 
busmess location 01' branch office located outside the jurisdiction of the taxing 
mUnicipality. 

076-235-December 21,1976 

BIRTH CERTIFICATES 

BUREAU OF VITAT. STATISTICS-NO POWER TO PROHIBIT 
ISSUANCE OF CERTIFICATES WITH HYPHENATED COMBINATION 

OF MOTHER'S MAIDEN NAME AND FATHER'S SURNAME 

To: Lori Wilson. Senator. 16th District. Cocoa Beach 

Pl'epol'ed by: Shoryn L. Smith, Assistant Attomey Ge:teral 

QUESTION: 

Is the Bureau of Vital Statistics empowered to require that birth 
certificates be issued only in the surname ~f the father as opposed to a 
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hyphenated combination of the mother's maiden name and the father's 
surname? 

SUMMARY: 

Pending legislative 01' judicial clarification, the Bureau of Vital 
Statistics is not empowered to require that birth certificates be issued 
only in the surname of the father as opposed to a hyphenated 
combination of the mother's maiden name and the father's surname. 

Section 382.18, F. S., provides as follows: 

Certificate of birth to show ·given name of child.-
(1) When any certificate of birth of a livin~ child is yresented without the 

statemenl; of the given name, then the localreg1strar shal make out and deliver 
to either parent of the child a special blank for supplementall'eport of the given 
name of the child which will be filled out as directed and returned to the local 
registrar as soon as the child shall have been named. 

(2) The mother of a child born out of wedlock shOUld enter on the birth 
certificate the surname by which she desires the child to be known. The 
registrar, upon presentation of proof that said child has acquired another name 
through usage, court order, or otherwise, shall correct the original birth 
certificate as hereinafter provided for to show the name by which said child is 
known. 

Section 382.20, F. S., empowers the state registrar to make and enforce appropriate 
rules and regulations to carry out Ch. 382, F. S., and to prevent fralld and deception from 
being committed under the same. 

An examination of Ch. 382, F. S., fails to disclose any !.<tatute that requires a registrar 
to issue a birth certificate in the surname of the father. Similarly, I have been unable to 
find any rule promulgated pursuant to s. 382.20 which administratively pUrports to 
impose such a requirement. 

It is well settled that an administrative agency possesses only so much authority as is 
delegated to it by statute. Greenberg v. State Board of Dentistry, 297 So.2d 628 (1 D.C.A. 
Fla., 1974), cert. dismissed 300 So.2d 900 (Fla. 1974). If there is reasonable doubt as to the 
lawful existence of a particular power being exercised by an administrative agency, the 
further exercise of that power should be arrested. Edgerton v. Int'l Co., 89 So.2d'488 (Fla. 
1956). Also see AGO 075-94. 

While the Legislature has specifically addressed the issues of requiring the "given 
name" of all Jiving children to be recorded and permitting the mother of a child born out 
of wedlock to select the llame under which she desires the child to be known, it has not 
addressed the issue of whether to permit married parents to select the surname of their 
children. Significantly, however, the only specific administrative limitation which has 
been imposed by the Legislature has been to permit the state registrar to administer eh. 
382, F. S., to prevent fraud and deception. 

A similar situation arose in Davis v. Roos, 326 So.2d 226 (1 D.C.A. Fla., 1976), in which 
the court held a woman by custom and usage genei:ally adopts her husband's name upon 
marriage, but no Florida law compelled her to do so. The same appears to be true 
regarding registration of birth. While customarily a child assumes the SUl'11cme of its 
father, there is no statute or existing rule which requires the same. 

Accordingly, until legislatively or judicially clarified to the contrary, I do not believe 
that a registrar may require that parents use only the surname of the husband in 
registering the birth of their children. 

Nothing herein should be construed to prohibit in an appropriate case the registrar 
from refusing to accept a particular name in order to permit fraud or deceit. 
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076-236-Decembel' 21, 1976 

DEPARTMENT OF COMMUNITY AFFAIRS 

STATUS OF INTERIM STATE BUILDING CODE; EFFECT OF 
LEGISLATURE'S FAILURE TO FUND A PR0GRAM OR OFFICE 

To: William H. Ravenell. Secretary, Department of Community Affairs. Tallahassee 

Prepared by: Michael H. Dal'idson. Assistant Attorney General 

QUESTIONS: 

1. In view of the failure of the Legislature to appropriate funds to or 
for the use of the State Board of Building Codes and Standards for the 
1976-1977 fiscal yeal" does the board continue to exist after January 1, 
1977? 

2. If the answer to question 1 is in the affirmative, does the board 
possess the authority or responsibility to enforce and carry out the duties 
and l'equirements of the Florida Building Codes Act of 1974 in view of the 
lack of financial and staff resources created by said lack of funds? 

3. In view of the failure of the Legislature to adopt the State Minimum 
Building Codes on or before January 1, 1977, as required by s. 553.78(7), 
F. S., is the Interim State Building Code of lawful effect after January 1, 
1977? 

SUMMARY: 

Legislative failure to appropriat~ funds for travel expenses and staff 
support personnel of the State Board of Building Codes and Standards 
does not operate to abolish the board. The board continues in existence 
until the statutory authority for its existence is either expressly or 
impliedly repealed by the Legislature. To the extent that the board may 
operate under this legislatively imposed fiscal handicap, it does so with 
undiminished power and authority. 

Legislative failure to adopt the State Minimum Building Codes prior to 
January 1, 1977, as specified by s. 553.78(7), F. S., does not operate to 
repeal or otht)rwise tel'minate the existence of the Interim State Building 
Code as created and established by s. 553.73(2), F. S. Until determined 
otherwise by definitive legislative action, the Interim State Building Code 
remains in legal existence, is of full force and effect, and must be enforced 
as required by ss. 553.73(5) and 553.80, F. S. 

The State Board of Bl1i1ding Codes Utl0 Standards. hereinafter referred to as the 
"board," was created and established within the Department of Community Affairs, 
hert'inafter referred to as the "department." by eh. 74-167, Laws of Florida. The general 
and specHit' powers and duties of the board and the department material to this opinion 
arC' 8et forth in ss. 55:3.75, 553.76, and 553.77, F. S., as well as in ss. 553.73(4) and (6), 
55:3.74(3), 55a.8!. and 553.83, F. S. 

According to your budget office. appropriations fot' the salaries and expenses of the 
hoard's support staff and staff-supported services and administrative operating expenses 
for the Hl75-1976 fiscal year were included in the department budget under Ch. 75-280, 
Items 241-246, entitled Division of Technieal Assistance. For the 1976-1977 fiscal year, the 
Legislaturt' abolished 12 of the board's 16 staff positions included in the dep,lrtment's 
legislntive hudgN as submitted to the Legislature and deleted the funding therefor as 
well m; the t'Xlll'tl~es allocated to the board's administl'Utive and operating costs, such as 
board and ;;taff travel expenses. This legislative action leaves the remaining four 
pOllitions m;signed to Factory Built Housing to be funded from the Factory Built Housing 
Trust Fund. It is my understanding. as represented to me by your department officials, 
that the dt'It'tion of these staff positions and tl'Uvel expenses makes board operation 
impotlsibk'. 
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A:\,XFAL REPQRT OF THEAT1'OR;NEYGE!\l~RAr.,_ 

AS TO QUESTIONS i AND 2: 

Section liel, Al't. VII, State Canst., provides: ":';;0 money shnll be drawn from the 
treasury ('xcept jn pursuance of an appropriation made by'law." Section 215.35, F. S., 
provides inter alia, that "[nlo warrant shall issue until same has been authorized by an 
appropriation made by law." Further, s. 216.192(1), F. S., states, in pertinent part, 

[tJhe Comptroller shall authorize all expenditures to be made fi'om the 
appropriations on the basis of such relea5es and in accordance u'ith the 
approved budget [see s. 216.181. F. S.l and /lot otherwise. Expenditures shall be 
authorized only in accordance with legislative authorizations. (Emphasis 
fiupplied.) 

Cf. AGO's 075·96, holding that in view of s. lIcl, Art. VII, State Const.. and 5S. 215.35, 
216.181, and 216.192(1), F. S., when there had been no legislative appropriation of funds 
to ~he Department of Natura1 Re~o~rces for th~ purpose of carrying out the powcrs, 
dubes. and functlons of the CommlSSlOl1 on Manne Sciences and Technology and when 
funds for such purposes were not included in the hudget and release plan rcquired by ss. 
216.181 and 216.192(1), the depal'tm~nt was neilher aulhori7.ed nol' required to assume 
or execute such powers, duties, and functions, and 067·64. 

In view of the foregoing, it becomes cvid,mt that, in the ab~enre of a legislative 
appropriation of funds to the board or to the department for expenditure in fulfillment 
of board statutory duties and functions, and in the absence of allY funds therefor within 
the approved operating budget and plan for the release of appropriations as required by 
s. 216.192, F. S., no moneys may be thus expended by the buard oj' department; Se'e' AGO 
071·28; cf. In re Advisory Opinion to the Governor, 55 So.2d 99 IFla. 1951); Petition of 
The Florida Bar, 61 So.2d 646 (Fla. 1952); and the Comptroller may not issue warrants 
01' otherwise authOl'ize the expenditure of funds by the board or by the department in 
behalf of the board for such purposes. Florida Development Commission v. Dickinson, 
229 So.2d 6 (1 D.C.A. Fla., 1969), (,(>1'/. denied, 237 So.2d 530 (Fla. 1970). 

As the board was created and established by legislative act, the sole method of 
,termination of its legal status is likewise by legislative act, i.e .• express abolishment, 01' 
'express or implied repeal of s. 553.74, F. S. Cf. Treadwell v. Town of Oak Hill, 175 So.~d 
777 (Fla. 1965). wherein the Supreme Court held accordingly with regard to the 
abolishment or dissolution of municipalities: dlsa .~('(' AGO 076·96. A legil:;lative enactment 
may be repealed only by further legislation and not by time or rhanged conditions or by 
nonuse and may not be considered repeaJe\1 01' inoperative ('Ill the basis that there is no 
longer any necessity for the statute. See State v. Egan, 287 So.2d 1 tFla. 1973); cf. Volusia 
County v. Stl\te, 126 So. 375, 380 (l2~ (Fla. 1929\. I find no such repealing statute to exist, 
and a general appropriations act cannot constitutionally operate to effect any such 
modification Ot' repeal of existing statutes or to effect any substantive changes in 
subsisting laws. See Department of Administration v. Home, 269 So.2d 61:>9 (Fla. 1972); 
Graves v. Wiggins, 257 So.2d 268 (3 D.C.A. Fla .. 19(2). Therefore. I am of the opinion 
that, although it may be without funds to pay itiC' operational eXpt'llses and as n 
consequence thereof may be unable to actually discnal'gt' its lawful duties and exercise 
its powers, the board continues to have a legal status and existence under current law. 
Cf. Treadwell v. Town of Oak Hill, supra, in whit'h the court held that nonuse of 
municipal powers did not result in the dissolution of a municipality. When a valid statute 
confers a power 01' imposes a duty Up0l1 desig>::.ated officials, a failure to exercise that 
power or to perform that duty does not affect Hie existence of the power Or duty 01' curtail 
the right to require IJerformance in a proper (ase. State v. Bul'r, 84 So. 61, 74 (Fla. 1920). 
Analogously, the inability or failure of tl-:c board to execute its duties and functions or 
exercise its powers due to a lack of funds appropriated to dt'fray its operational costs does 
not result ill the dissolution or termination of the board or otherwise detract from the 
uuthoritr 01' the duties and functions cast upon it 01' confelTed upon it by the statute 01' 
relieve it of any statutorily tmposed duties 01' responsibilities. I am further of the opinion 
that, to whatever extent it is possible in the absence of snch funding as dit:r.ussed above, 
for the board or the c:apal'tment to discharge their respective statutory duties and 
functions and exercise their powers COnfel'l'ed by law (see ss. 553.73(4) und (6); 553.75121 
and (3): 553.76; 553.17m, (2), and (3); 553.8l(11 und (2); and 553.83, F. S.), should either 
or both do so, either or both act with umiiminished powers in regard to the performance 
of their lawfully prescribed duties and functions. Also see s. 20.0511), F. S., with respect 
to the powers and duties of the head of the dep:ntment, and AGO 075·96. When 
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administrative officials havinjl" statutory powers and duties decline to exercise said 
authority or pel'form said dutIes conferred or imposed upon them by law, they may, by 
mandamus in the absence of other adequate remedy afforded by law, be required, in 
propel' cases duly presented, to proceed with the performance of their duties. State v. 
Burl', 84 So. 61, 69 (Fla. 1920). 

In Broward County Board of Rules and Appeals v. Rush Hampton Industries, 332 So.2d 
666 (4 D.C.A. Fla., 1974), the court declared that the exclusive method for reviewing 
decisions of such county boards is by appeal to the state board. Section 553.81(1), F. S., 
provides that the board shall have discretionary authority to heal' appeals relating to 
substantial questions concerning the interpretation, enforcement, administration, or 
modification by local governments of the Interim State Building Code, and subsection 12) 
thereof imposes a duty upon the board in hearing appeals to render interpretations of 
such provisi::ms of the code as shall be pertinent to the matter at issue. The secretary of 
the depal'tll'.9nt is authorized to give advisory interpretations thereof in accordance with 
regulations established by the board. Subsection 553.81(3) grants an appellant the right 
to request judicial review by the district court of appeal of a decision of the board, as 
well as appeal from cases w;lerein the board has decliiled to heal' an appeal from the 
action 01' order of the local government 01' enforcin~.;:mcy, in accordance with the 
provisions of part III of Ch. 120, F. S., or its successor. ~ee Rush Hampton, supra, at pp. 
667 (I), 668 (I), and 669. However, should the board be financially unable to meet and 
convene hearillgs in conformity with Ch. 120 as provided by s. 553.81, supra, and thus 
either fail to heal' or decline to hear appeals from such local govel'l1ments or enforcing 
agencies, it is unclear which court might accept or assume jurisdiction to review the 
administrative action of the local county boards. Cf. s. 120.73; ss. 4(b)(1) and (2) and 5(b), 
Art. V, State Const. The court in Rush I-lampton, supra, stated that Ch. 74-167, supra, 
requires appeals from decisions of local governments 01' enforcing agencies be taken to 
the state board "01' district cOUrt of appeal rather than to the circuit court" and that 
"[slhould the State Board decline to review the decision [of the local enforcing 
agency) ... or should either party be aggrieved by the decision of that board, judicial 
review is available to the district court of appeal. s. 553.81(3), F. S., 1974." The court 
further stated at p. 669: "Judicial review commences with the district courts of appeal." 
However, this review is predicated upon board action, of which there would be none in 
this case. The resolution of this jurisdictional issue is properly a judicial question which 
cannot be resolved by this office, and thLU: it would be inappropriate for me to comment 
further thereupon. 

As indicated above, in propel' cases duly presented by those possessing the requisite 
legal standing, the judicia tribunal 01' administrative officials declining either to exercise 
jurisdiction that they mas !' 8sess and by law ought to exercise or to perform duties 
conferred on them by law 111". by mandamus be required to exercise such jurisdiction or 
to perform l",uch duties. Burl' V. State, supra; State ex rei. Biscayne Kennel Club v. Board 
of Business Regulation of State, 276 So.2d 823 (Fla. 1973); State ex ret. Corbett v. 
Churchwell, 215 So.2d 302 (Fla. 19681; State ex reI. Utilities Operating Co. v. Mason, 172 
So.2d 225 (Fla. 1964). 

AS TO QUESTION 3: 

Section 553.73(2), F. S., created the Interim State Building Code, consisting of the 
construction requirements set forth in any of the nationally recognized model codes 
designated therein, and, pursuant to s. 553.73(5), F. S., local governments and affected 
state agencies 'Ire charged. with the responsibility of enforcing said Interim Building 
Code. Section 553.79(3), F. S., provides that the State Minimum Building Codes, after the 
effectil·e date of their adoption pursuant to part VI of Ch. 553, F. S., shall supersede all 
other building construction codes 01' ordinances in the stat.e, whether at the local or state 
level and whether adopted by legislative enactment or administrative regulation, unless 
such building construction codes or ordinances are determined by the Board of Building 
Codes and Standards to be more stringent than the State Minimum Building Codes. 
Section 553.78(7) provides that the State Minimum Building Codes adopted pursuant to 
that section shall become effective 011 the date set by the Legislature at the time of 
adoption, which shall in no case be later than January I, 1977. 

The above-noted legislative' contingency with respect to the supel'sedure of building 
construction codes 01' ordinances by the State Minimum Building Codes and condition 
precedent concerning the effective or operative date of the State Minimum Building 
Codes has not occurred, and therefore s. 553.79(3), F. S., has no operative force on the 
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Interim State Building Code created by s, 553,'73(2), F. S, See, generally 82 C,J,S. Statutes 
s, 410; and cf. Brown v. City of Tampa, 6 So,2d 287 (Fla, l!J42); In re Opinion to the 
Governor, 239 So.2d I, 10 (Fla, 1970). No statute has any force Ulltil such time as by itf1 
terms it takes effect or becomes an operative law. Neisel v. Moran, 85 So, 346 (Fla. 1920), 
and this rule would seem to be equally applicable to the instant situation, 

Since the State Minimum Building Codes contemplated by s. 553.78, F. S" have not yet 
been adopted, they can not supel'sede existing building construction codes or ordinances 
(state or local) as contemplated by s. 553.79(3), supra, which so provides only "after the 
effective date of their adopti011," Thus, as the statutory requirement for the operation of 
s, 553.79(3), the adoption of the State Minimum BUilding Codes, has not been met or 
satisfied, s, 553,79(3) is, in this regard, inoperative and the Interim State Building Code 
continues in full force and effect. As earlier stated, a general appropriations act cannot 
constitutionaUy operate to effect any modification or repeal of existin~ statutes or to 
effect any substantive changes in subsistent laws, Department of Actministration v. 
Horne, supra. No repugnancy such as is required to impliedly repeal the Interim State 
Building Code or s, 553.73, F. S" is found in any provision of part VI of Ch. 553, F. S" 
and I am unaware of any other such statutory provision elsewhere, Lacking such 
repugnancy, implied repeal. which is not favored by law. State v, Collier County, 171 
80,2d 890 (Fla, 1965); Sweet v, Josephson, 173 So.2d 4,14 (Fla. 1965); and Markham v. 
Blount, 175 So.2d 526 (Fla, 1965), will not obtain. Sanders v, Howell, 74 So, 802 (Fla. 
1917); Atkinson v. State, 23 So,2d 52'1 (Fla. 1945); State v. Digman, 294 So,2d 325 (Fla, 
1974), 

Therefore, as no statute is found which either expressly 01' impliedly repeals or 
supersedes the Interim State Building Code and s. 553.78(7), F, S., does not provide a 
termination or eXpiration date for the Interim Code, the Interim State Building Code 
continues in existence, is of full force and effect, and must be enforced as prescribed by 
ss. 553,73(5) and 553,80, F, S. 

076-237-Decemher 21, 1976 

GAMBLING 

"BINGO" DEFINED-MAXIMUM PRIZE 

To: Melvin G. Colman, Orange County Sheriff. OrlanJo 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. What constitutes a bingo game as contemplated by s. 849.093, F. S.? 
2. May two or more prizes be awarded during a call on the same bingo 

card when the total of the prizes exceeds $25? 

SUMMARY: 

A bingo game, for the purposes of s, 849.093(5), F. S., begins when the 
players receive bingo cards and ends with a player being the first to covel' 
all numbers in a vertical, horizontal, or diagonal row on his card, 
Therefore, additional prizes may not be awarded during a call on the 
same bingo card when the total of thil prizes exceeds $25. 

AS TO QUESTIONS 1 AND 2: 

As your questions are interrelated, they will be answered together, 
Bingo has been recognized as gambling and hence within the purview of (!h, 849, F. S" 

which generally makes gambling in its various forms illegal. Creash v, Sf'ate, 179 So, 149 
(Fla, 1938), Section 849,093, enacted in 1967, removes bingo ll'om the entire chapter (Ch. 
849) provided the bingo is conducted by certain nonprofit or veterans' organizations 
within certain statutorily defined limits. Perlman v, State. 269 So,2d 385 (4 D,C,A, Fla., 
1972), Greater Loretta Imp. Assoc, y, State ex rel. Boone, 234 So,2d 665, 668 (Fla, 1970). 
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The provisions of f;. H49.09a 8tipulat(~ among other thingf; that no jackpot aWllrded shall 
l'x('end th~~ value of $100 in aetnal m011t'y or its equivalent; that there sholl be no more 
than one jackpot in ony one night, s. 84H.093(4); and that "there shall be only one prize 
01' jackpot on anyone day of play of $100. All other Raine prizes shull not exceed $25." 
(ErnphH~is 8upplind.) Section 8·1H.09a(51. 

Section 849.lJ9a, F. S., contain:, no definition as to what constitutes u bingo "gume" for 
PUI'IJ(lSef' of that section. IFl'bst('r:~ Third llltel'llatiollal D;ctiullCll:1' defines bingo as tla 
gume l'(!sembling lotto (ll' lwno, tIll' ('ard used being 1I grid on which five numbers that 
art' covert'd in u row in any direction constitute a win, the center square biting counted 
as an nll'endv druwn number." Additionullv. in Gl'('ater LUI'l'tta Imp. Assoc. v. State ex 
1'1'1. Boone, .~llP/'{/. the Florida Supl'em(~ C(lllrt stated that bingo resembled keno. and 
defined keno us 

••• (l game /I'hich stops and (' player willS when hl' hus five numbl'!'s in a row 
on a ('ltl'd purchased by him corresponding with number:> 011 balls, drawn from 
,\ globe. 01' other re('eptnclt' .... 38 C.J.S., Gall/iIlR~. 1. pp. ·10, 41. (Emphasis 
supplied.) 

;Vl(JI'~'ovet', it hUR also been recognized that bingo i;; one of a rIas::; of games in whirh "the 
Il'illlll'l' is tht· OIl(! who /irst covers the required number of ftgures in a row on his card. 
the figUl'l's to be so ('ov('red being determined in a vnI'jety of ways." (Emphasis supplied.) 
a8 C'.J's. GaminR s. 1, p. 4a. 8('(' alsCl Anl1ot. 1a5 A.L.R. 175. 

In light of tlw aforementioned authorities, it is my opinion that a bingo "game" begins 
with all the players I't'('eiving eunis and ends \\'}1('11 a playt'r cove!'s all numbers in a 
vertical, horizontal. or diagonal row all hi;; cal'cl. This playel' is tIlt' winner and may 
rl'l'l'ive n game prizP of up to 825 in lte('ol'ciancl' with s. 8·W.(ma(5), F. S. Thus, there can 
be only onp winner with each (',p'd in l'm'h game>. In ordE'r to lwgin a new game, the 
playpt'i'> must receive new ('tll'ds. T therefore cOnt'lud" that two or morl' prize:; may not be 
awarded dUring a ('all on the ~amt' eard when the total of the prizl't' exceeds 825. 

076-238-Decembl!1' 22, 1976 

MUNICH) ALITIES 

:\1:\ Y XOT EXC'L'Cm~ ALlEXS FRtnI CITY'S 
CIVIL SERVICE SYSTDl 

To: TlwlIl(l8 A. !Justin, City,1ttom!',\'. CIl'(lI'lj'Cltel' 

Prepared by: SluV\,1l L. Smith. As.~ist(mt Attol'lll',I' (ie!l!'1'Cl1 

QUESTION: 

In light of the decision b:.' the United States Supreme COUl't in the case 
of Sugarman v. Dougall, 413 U.S. 634, maya municipality through its civil 
service system impose a ban on the munidpality's employment 01' filiens? 

SUMMARY: 

In liFht of decisions of the United States Suprpme Court and ':>wel' 
federa courts, a municipality may not exclude lawfully admitted reSident 
aliens from all public employment opportunities. The Supreme Court has 
indira ted, however, that the states may impose citizenship requirements 
as to an appropriately designated l'lass of public officeholders, including 
elective or important nonelective executive, legislative, and judicial 
positions, for officers who partidpate directly in the formulation, 
execution, or review of broad public policy or perform functions that go 
to the heart of representative government. 

Sinc'l' Gl'ilhum v. Richardson, -l03 F.S. a65 (Hl71I. was decidpd bv the United States 
Suprl'nw Court. un ('xpnnding volunll' of cases hm; be('n handed' down dealing with 
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con;;titutional chull(mges to Htat~ ~tatutes nnd regulations dt~signed to limit all or certuin 
types of employment to citizens, thel'pby ('xduding, amOl1g- others, pel'mllnent residellt 
alienI:'. 

111 G1'llham, supra. at a/B, the COUl't P.l'$t ('stablishmt that stale classificationi' based on 
alienag-e are subJect to "$tl'ict judie-in) scrutiny." SubseqtlE.'ntlv. in Sug-!lmull1 v. Dougall. 
413 U.S, 6:3·' (19731. the court cOl1Hidel'ed un equal protectitll1 challeng(! to a s(!clion ofthe 
New York Civil S(!I'vict· Law whirl! d('11i('d allt'l1s the rig-ht to hold positions in New 
York's competitive civil s(!l'vice s{,stem, In striki,lg down the challenged f>l·ction. the rourt 
indicated that it was both "ovel'lncluHive and underinclusivt·." Dedded th~ samt' clav as 
Sugarman was [/I /'£' Griffiths, ;l1a U,S, 717 (1973), in which the Supl't'lne Court cll't'hirNi 
invalid a Connecticut stutute that excluclt·d alit'ns from tbt! practice of lnw. lVlost rt>cl'ntly. 
in Examining Boaret of El1gin~el's, Al'chiWctR and Surv('Y<)l'll v, Flores cI(> OtN'(), 49 
L.Ed,2d 65 (UJ76), the court upplied till' standards t'l1unciutt,c1 ill ol'll/WII!. 811{.!ul'I1wll and 
In 1'[> Griffiths t'.l u Puerto Rico stutuw that prohibited nlil'ns fl'Ol}'l engngin~ ill tIll' private 
practice of en~ineering und found tilt' statute cOllstitutionallv intil'm. 

In Otero, supra, tht' COllrt noted tht' following: . 

Official discrimination against lawfully ndmittt·d "lit'n8 traditionally has tllkt'n 
sevel'lll forms. Aliens have been prohibit,'d ii'om enjoying public l'esottrC('R 01' 
recl'lving publir benefit8 on tIlt' same 1>n81'" as dtlzel1s. St!e Gruham v. 
Richardson, supra; Takahashi v. Figh & Game ('ommi~sion, Huprn, Aliens have 
been excluded from puhlic employment. Sugarl1mn v. Dougall, supra. See !\t, 
Konvitz. The Alien and tlw A:;iatir in American Law, c. (l (1946), And aliens 
have been l'estl'ictE.'d fr0111 en~agil1~ in pl'ivntl' E.'ntE.'rpri:;es and occupations thut 
are otherwise lawful. See In Re Griffiths. supra; Truax v. Raich, slIpra; Yick \Yo 
v. Hopkins. SUP1'(l. 

In discussing l't'cBht decisions which huw pxtendl'(l full constitutional protN'tion to nlil>n 
residents, the comt in Otero noted the following r£~ason fol' such extension: 

It requires no argument to show that the right to work fol' a livin~ in the 
common occupations of the community is of thc Vt>I'V esst'nce of the personal 
freedom and opportunity that it wus the purpose of tlw !Fourteenth) 
Amendment to secure, If this should btl refusl!d solelv upon the ground of race 
or natiollalitv. the pl'ohibition of the dpnial to any perSOll of the equal 
protection o(the laws would be H bnrl'(!n form of word:;. Truax v, Rllich. 239 
"U.s, 33, 41 (1915), 

Low~r federal courts have applied the standards used by tht· ::;uprem(' COlll't ill 
Oralwm. Sugarman, and Ul'ilfiths to declare invalid n wide range ofprohibitiol1S directod 
bv the stattlS toward resident aliens. In Miranda v. Kelson, 351 F. Supp. 7:35 m. Ariz, 
1972), a/f'd, 413 t;,S. 902 (1973). a three.Judge punel found unconstitutional Arizona's 
constitutional and statutory provisions wInch. with certain limited exceptions, prohibit(~d 
resident aliens from holding a broad range of public jobs. The court specifically noted that 
prior decisions of the Supreme Comt dating from the turn of the cEmtury which 
pel'mitted states to discriminate between citizens and resident uliens becuuoe of' the 
states' "special public interest" have been "eroded to splinters by more recent derisions." 
Miranda. supra, nt 739, Similarlv, in Chapman ·V. Gerard, 456 F,2d 577 (3rd Cll'. 1972). 
the circuit court affirmed It lowe1' court decision which il1vltlidatod II soction of th~' Vir~il1 
Islands code which barred aliens from participating in a tel'l'itoriul scholul'ship ftmd. Also 
St'(I Chnpmml v. Genu·d. 341 F. Supp, ll'iJ m. St. Croix 1970), 

1\\ggal't v, :'lande), 391 F. Supp, 732 (D. Md. 1975);'involved a challenge by a l'('sident 
alien to a :\1al'ybnd statute which required applicants for appointment to the state 
constitutional office of notul'), public to be citizens. In gl'antin!! the reliof requested. the 
court held that the citizenship requirement W\\s "wholly unl'chlt()d to the achievement ()f 
anv valid state objective and thus, , . in violation of the equal protection clause of the 
fourteenth amendment," Taggtll't. supra, at 740, 1-1l80 srr Perkins v. Bom'd, CA 72·117,1 
!D. Md. 1973). striking down a Maryland statute barring aliens from being eXamil1l'd for 
or issued a license as tl. doctor of vt·tel'inul'Y medicine, 

In Mauclet v, ~yquist. 406 F. Supp, 1233 (W.O. X.Y, 1976). the COut't deelured 
unconstitutional u New Yor1c education law which requil'('d that un applicant for financial 
aid be a L"nited States citizen 01' intend to become n l'nited States citizen. C,D.R 
Enterprise:;, Ltd. v, Bd, of Education of Citr of Xew York, 412 F. Supp. 1164 IE.D. N,Y. 
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1976), 'involved another challenge by a resident alien to a provision of the New York 
labor law which required that. on public projects, preference must be given to New York 
citizens. In holding the statute unconstitutional, the court observed the following 
regarding the Supreme C"urt decisions relied upon by the state in order to dMend the 
statute: 

The Constitutioll means what the Supreme Court says it means at a given time. 
The inferior federal courts must follow, in good conscience, the doctrines 
expounded by the Court. Constitutional law depends not on precise verbiage but 
on the evolution of doctrine to fit the times. It is not the function of the inferior 
federal courts t) declare new doctrines or to find new meaning in the 
Constitutirlll unless the controversy compel" it. At the same time it is not the 
function of the federal courts to rely on older precedents based on articulated 
premises which have since been rejected by later decisions. Crane 
[right/privilege distinctitlllj and Heim ["special public interest" doctrine] are 
not simply moribund; we believe they are dead. Otherwise the results in 
Graham alld Dougall could not have been reached. G.D.R. Enterprises, supra 
at 1170. 

In Surmeli v. State of New York, 412 F. Supp. 394 (S.D. N.Y. 1976), an action was 
brought by a resident alien physician seeking to have declared unconstitutional a New 
York statute and the rules and regulations promulgated thereunder which required that 
a physician, in order to be licensed to practice medicine in New York, must either be a 
citizen or file a declaration of intent to become a dtizen. The statute also provided for 
termination of a medical license upon the alien physician's failure to become a citizen 
within 10 years of licensure. The court invalidated the statute on the basis of In re 
Griffiths, supra. Norwick v. Nyquist. 417 F. Supp. 913 (S.D. N.Y. 1976), involved yet 
another challenge to a New York statute by a resident alien, this one barring aliens from 
teaching in the public schools of New York State. Again, the state attempted to defend 
the statute on the basis of Heim v. McCall, 239 U.S. 175 (1915), and Crane v. New York, 
239 U.S. 195 (1915), and again the court rejected these decisions, stating at 918, n. 9, the 
following: 

To the extent that defendants would invoke the authority of Heim v. 
McCall ... and Crane v. New York ... this Court need only note that 
whatevel' the constitutional status of public employment in 1915, more recent 
decisions make it clear that the States owe all of their lawful residents, whether 
aliens or citizenR, equal access to public as well as private employment absent 
the necessity for restrictions designed to promote compelling state interests. 
(Citations omitted.) 

The scope of the state's compelling interests in imposing citizenship requirements was 
discussed in Sugarman. The court deferred to the state the right to exclude aliens from 
participation in its "democratic political institutions" and also recognized the state's 
cOl1stitutionall'esponsibility for the "establishment and operation of its own government, 
as well as the qualifications of an appropriately designated dass of public officeholders." 
Sugarman, supra, at 863. 

The state's POWC1' appJies not only to imposing qualifications for voting, but also to 
qualificationp, of 

... persons holdiilg state elective 01' important nonelective executive, 
legislative and judicial positions, for officers who participate directly in the 
formulation, execution or review of broad public policy [or] perform functions 
that go to the heart of representative government. Id. Also see Perkins v. 
Smith, 370 F.Supp. 134 (D. Md. 1974), affd, ..... U.S ...... , 96 S.Ct. 2616 (1976) 
upholding the exclusion of aliens from service on fl"l'Und and petit jury panels 
in state and federal courts and De Canas v. Bica, ..... U.S .. " .. , n. 6, 47 L.Ed.2d 43, 
50 (1976) inferring that disparate treatment of aliens by the states which is 
congressionally sanctioned would present different questiQns. [Compare: s. 
455.012, F. S., and Ch. 76-277 which relate to state restrictions on employment 
of resident aliens.] 
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To the extent that AGO's 073·6, 073·104 and 073·105 m'e :n conflict with this opinion, 
they are hereby receded from. 

076-239-December 22, 1976 

REGULATION OF OCCUPATIONS 

GENERAL CONTRACTORS, BUILDING CONTRACTORS, AND 
RESIDENTIAL BUILDING CONTRACTORS-CONSTRUCTION 

OF TENNIS COURTS 

To: Stua"t Simon, Dade COllnty Attorney, Miami 

Prepared by: Bruce }yi Singer. Assistant Attorney General 

QUESTION: 

Are state certified general contracto1's, building contractors, or 
residential building contractors under s,. 468.102, F. S., qualified to 
construct or repair tennis courts, of one or more of the following types: 
Clay courts, fastdry tennis courts, hot leveling courts, cold cushion 
coul'ts, combination hot plant and emulsified asphalt mix, emulsified 
asphalt mix, hot plant mix courts, Atlashield concrete stain? 

SUMMARY: 

Under ss. 468.101 and 468.102, F. S., the activity of constructing and 
repairing tennis courts of all kinds or types falls within the scope of, and 
is regulated by, part II of Ch. 468, F. S., since tennis courts are reasonably 
included within the broad and comprehensive terms "structure" and 
"related improvements to real estate" and "accessory use structure" in 
connection therewith as those terms are used in the construction 
industry licensing statute. 

Certified general conu'actors may construct and repair aU types of 
tennis courts without limitation. 

Certified building contractors and residential building contractors may 
construct and repair any ldnd of tennis courts when those courts are 
accessory use structures to the particular types of buildings and 
structures and family residences prescribed in s. 468.102(1)(b) and (c), F. S, 

The answer to each' of the above is in the affirmative. 
Section 468.101, F. S., declares it to be the public policy of the state that the business 

of construction and home improvements is a matte1' affect.ing the pubiic interest, and any 
person desiring to obtain a certificate to engage in the business, as defined in s. 468.102, 
F. S., on a statewide basis, shall be required. to establish his competency and 
qualifications to be certified as provided in part II of Ch. 468, F. S. When a certified 
contractor desires to engage in contracting, as defined in the statutes, in any area of the 
state, the only prerequisite therefor is the exhibition to the local building officials of 
evidence of his state certification and payment of any required building permit fees. See 
s. 468.106(6). 

The areas and activities of the several categories of state certified contractors defined 
in s. 468.102, F. S., within the purview of ss. 468.101 and 468.102, F, S., have been 
preempted to the state, subject to the limitations pres('.dbed therein, and therefore local 
govel'l1ments are not authorized by law to regulate in those areas and may only chal'ge 
a building permit fee and require evidence of certification. Sections 468.101 and 
468.106(6), F. S. 

The tIu'eshold issue, therefore, is whether 01' not tennis courts are structures Or related 
improvements to real estate or accessory use structures as contemplated by S$. 468.101 
and 468.102, F. S., and as those terms are used in the statute. 

"It has been said that the word 'structure' is very comprehensive ... and that it may 
be used in a broad gense or in 11 more restricted sense." 83 C.J.S. at 547. "Structure" has 
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been defined to mean "[a] thing built, erected, or fabricated" or in a more restricted 
sense, U a building of any kind." The term "construct" also has been defined to mean "to 
build, erect, fabricate. form or make [something]." 16A C.J.S. at p. 1232. The term 
"construction" is also a word of variable meaning, and is similarly defined. 16A C.J .S. at 

P'lf:~~~ise, the words "improve" or "improvements" are comprehensive terms whose 
mflanings must be ascertained from the context and the subject matter of the instrument 
in which they are used. "The term [improvementj implies the prior existence of 
something to improve; it may be employed Lo designate any beneficial ot' valuable change 
01' addition." 42 C.J.S. at 416. The above defined terms, as employed in ss. 468.101 and 
468.102, F. S .. appear to be used in a comprehensive and general sense as related to the 
business of construction and home improvements as defitled by the statute rather than 
in a technical 01' restricted sense. The use by the Legislature of comprehensive terms or 
terms of general import ol'dinarily indicates an intent to include everything embraced 
within such tel'ms, and statutes using such comprehensive terms without qualification 
should be given an equally comprehensive meaning. Florida Industrial Commission et al. 
v. Growers Equipment Co., 12 So.2d 889, 893-894 (Fla. 1943); Florida State Racing 
Commission v. McLaughlin, 102 So.2d 574, 576 (Fla. 1958). 

In consideration of the foregoing statutory provisions, definitions, and rules of 
construction, I am of the opinion that the activity of constructing and repairing tennis 
courts of any kind falls within the scope of, and is regulated by, ss. 468.101 and 468.102, 
F. S., since tennis courts can reasonably be included within the broad pa!'ameters of the 
terms "stl'u('ture," "related improvement to real estate," and "accessory use structures" 
in connection therewith, as those comprehensive terms are use.d in the statute. 

Part II of Ch. 468, F. S., defines "general contractors" as "those whose services are 
unlimited about the type of work which they may do as set forth in [13. 468.102(1), F. S.]." 
It would follow then that the construction and repair of all types of tennis courts, being 
structures 01' related improvements to l'eal estate within the context of s. 468.102, are 
proper activities for certified general contractors. 

Building contractol'S and residential building contractors are limited by law as to the 
type of services the\" can engage in. 

" 'Building contl:actors' are those whose services ure limited to construction of 
commercial buildings and single or multiple dwelling residential buildings ... and 
accessory Utie structures in connection therewith." Section 468.102(1)(b), F. S. 

The services of residential building contractors "are limited to construction ... of 
family uni,t residences not exceeding two stories in height and accessory use structures 
in COllnectlOn therewith." Section 468.102(l)(c), F. S. 

"Accessory" iti defined by Black's Law Dictionary, Revised Fourth Edition, as follows: 

An\·thing which is joined to another thing as an ornament, 01' to render it more 
pel:fect. or which accompanies it, or is connected with it, as an incident, 01' as 
subordinate to it, or wluch belongs to or with it . 

.. Acc('ssol'~'" has also been defined to mean: 

Ati ~t noun: a thing that contributes suborditmtely to the effecting PU1'pose or to 
an artistic effect; an adjunct or accompuniment; any article or device that adds 
to convenienc8 or effectiveness of something else but is not essential ... , 
connecting as an incident or subordin1l.te to 11 principal, additional. [1 Words and 
Phrases at 440.] 

An "accessory use" is one which is subordinate to, clearly incidentul to, customarily in 
connection with, and ordinarily located in the SHme lot with prit1cipal use. Board of 
County Com'rs of Boulder County v. Thompson, Colo., 493 P.2d 1358, 1360. 

Recreation facilities, including lighted recreation fields, swimming pools, and tennis 
courts have all been permitted as "accessory use" in a residential zone. Cf Corporation 
of Presiding Bishop of Church of Jesus Christ of Latter Day Saints v. Ashton, 448 P.2d 
185, 188; Town of Bloomfield v. Parizot, 211 A.2d 230, 232; Hardy v. Calhoun, Tex. Civ. 
App., 383 S.W.2d 652,653. 

It would seem that these definitions und examples of the terms "accessory" and 
"accessory use" fully justify the conclusion thut tennis COllrts are accessory use structures 
in conl1ection with commercial and residential buildings 01' struct:.wes as well as a 
"structure" and 9. "related improvement to r('al estate." 
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Therefore, both certified "building contractors" and "residential building contractors" 
are qualified to construct or repair all types of tennis courts, but only when such conrts 
are accessory use structures as prescribed by s. 468.102(1)(b} and (c), F. S., and as 
hereabove discussed. 

076-240-December 22, 1976 

SUNSHINE LAW 

USE OF CODED SYMBOLS TO PRESERVE ANONYMITY OF 
APPLICANTS FOR PUBLIC OFFICE PROHIBITED 

To: Irene Bed/ham, Acting City k/anager, New Smyrna Beach 

Prepared by: Shal'yn L. Smith, Assistant Attorney General 

QUESTION: 

Does the Sunshine Law prohibit the use of coded symbols at a public 
meeting in order to avoid reVealing the names of applicants for the 
position of city manager? 

SUMMARY: 

The Sunshine Law prohibits the use of coded symbols at a public 
meeting in order to avoid revealing the names of applicants for the 
position of city manager. 

Pursuant to s. 8, Ch. 22408, 1943, Laws of Florida, the City Commission of the City of 
New Smyrna Beach is empowered to appoint a chief admimstl'ative officer to be known 
as the "city manager." The city manager holds office at the pleasure of the city 
commission. Section 28, Ch. 22408. 

Your specific qUestion involves the powers and duties of the city commission as the 
same relate to the hiring of a new city manager. 

Florida's Government in the Sunshine Law, s. 286.011, F. S., requires that all 
discussions between two or more members of a covered board or agency on which 
foreseeable action may be taken by the entire board or agency occur at a properly noticed 
and recorded public meeting. In Marko v. Broward County School Board, 26 Fla. Supp. 
175, 179 (Cir. Ct. Broward County, 1971), the court stated the following regarding the use 
of codes by a public body at a "sunshine meeting": 

Clearly, the Sunshine Law was violated within its terms and the decisions 
interpreting the act when on February 18, 1970, the board deliberated by the 
use of secret coded symbols representing the names of persons then under 
consideration for the position of county superintendent of public instruction, the 
names, identities and full qualifications of such person being withheld from the 
public. The notice of the meeting by the chairman to the board members stated 
that applicants would be referred to by number and that names would not be 
released. and attached to the notice was a list of coded symbols. The notes of 
the meeting itself disclose a full and spil'ited discussion, pro and con, by the 
board members of this method of selection. 

By the use of such coded symbols the meeting was not "open to the public at 
all times," and public scrutiny and participation were denied. Such 
deliberations were violative of the statute, and when on March 19, 1970, as a 
result of the above meeting and of the prior meeting with Dr. Willis on January 
23, 1970, which was out of the presence of the public, the board appointed him 
to the position of superintendent, its action became not binding and voidable. 

Similarly, in State ex rel. Crago v. Hunter, Case No. 75·515 (Cir. Ct. Indian River County, 
1975), the court enjoined a school board from utilizing codes during collective bargaining 
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negotiations and required the board to conduct such sessious in such a manner that "a 
person of reasonable intelligence and reading ability, listening to the negotiations, can 
comprehend what is transpiring. II 

This office in AGO 073-264 advised the members of a local personnel board that they 
could not vote by secret ballot duritlg a hearing concerning a public employee. 
Specifically noted in that opinion was s. 286.012, F. S., which requires that at any 
meeting "at which an official decision, ruling, or other official act is to be takcn or 
udopted ... a (.'ote shall be recorded or coullted for each such member present." 
(Emphasis supplied.) Atturney General Opinion 071·32 expressed the view that if at any 
time during a pu~lic meeting the proceedings become covert, secret, 01' not wholly 
exposed to the view and hearing of the public and news media, then that portion of the 
meeting becomes violative of the statutory requirement that the meeting be at all times 
public .. 

While the Supreme Court in Bassett v. Braddock, 262 So.2d 425 (Fla. 1972), permitted 
a secret vote on the ejection of chairman of a school board, it also noted that any initial 
violation was cured by a corrective, open vote which followed. Bill see Town of Palm 
Beach v. Gradison. 296 So.2d 473 (Fla. 1974l. Here, however, the use of coded symbols 
would appeal' to frustrate entirely the purpose of having the public meeting. The views 
of the members of the commissionl'egarding the appointment of an important city official 
would be known only to the commissioners themselves. The Sunshine Law requires that 
the public be given the opportunity to attend 1111 open, public meeting so that the views 
of its elected officials can be known. If codes at a public meeting were to be approved, 
the result would be a frustl'ation of the public's right to have knowledge of, and thereby 
part.icipate in, the decision-making process. 

076·241-Decetnber 22, 1976 

DUAL OFFICEHOLDING 

SERVING AS STATE LEGISLATOR AND MEMBER OF HUMAN 
RELATIONS COMMISSION PROHIBITED 

To: Ralph D. Poston, Chairman, Senate Committee on Executil'e Business, Tallahassee 

Prepared by: Sha/~YI! L. Smith, Assistant Attomey General 

QUESTION: 

Does s. 5(al, Art. II, State Const., prohibit a legislator from serving 
simultaneously in the Legislature and as a member of the Florida 
Commission on Human Relations? 

SUMMARY: 

Section 5(a), Art. II, State Const., prohibits a legislator from serving 
simultaneously in the Legislature and on the Florida Commission on 
Human Relations. 

Section 5(a), Art. II, State Const., provides, in pertinent part, as follows: 

No person shall hold at the same time more than one office under the 
government of the state and the counties and municipalities therein, except 
that a notary public or military officer may hold another office, and any officer 
may be a member of a constitution revision commission, constitutional 
corwention, 01' statutory body having ollly advisory powers. (Emphasis supplied.) 

This prohibition on "dual office holding" appeared in the 1885 Constitution in 
substantially similar form, the only major change being the inclusion in the 1968 
Constitution of municipal officials. 

Since the position of state legislator is clearly an "office," the question presented is 
whether membership on the Florida Human Relations Commission would constitute an 
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additional "office"-the simultaneous holding of which is prohibited by s. 5(a). Art. H. 
supra. 

In State ex rel. ClYatt v. Hocker, 22 So. 721 (Fla. 1897), the Supreme Court held the 
following regurding the definition of "officer": 

A person in the service of the government. who derives his position from a duly 
and legally authorized election or appointment, whose duties are continuous in 
their natur.e. and defined by rules prescribed by government. and not by 
contract, consisting of the exercise of important public powers, txusts, 01' duties. 
as a part of the regular administration of the government, the place and the 
duties remaining though the incumbent dies or is changed, is a public officer; 
every "office." in the constitutional meaning of the term, implying an authority 
to exercise some l?ol'tion of the sovereign power. either in makin&, executing, 
or administering the laws. A state officer is one who falls within thIS definition, 
and whose field for the exercise of His jurisdiction. duties, and powers is 
coextensive with the limits of the state, and extends to every part of it. 

The powers of the Commission on Human Relations include, inter alia, the right to 
accept moneys. both public and I?rivate, to help finance its activities; to recommend 
measures to eliminate discriminatIOn; to receive. initiate, investigate, hold hearings on, 
and pass ufon complaints alleging discrimination on the basis of race, color, religion, sex, 
or nation a origin; to render, at least annually, a comprehensive written report to the 
Governor and the Legislaturei and to adopt, promulgate, amend, and rescind rllies and 
regulations to effectuate the purposes and policies of this part and govern the 
proceedings of the commission in accordance with part II, Ch. 13, F. S., with Ch. 120, 
F. S. Sec s. 13.251. Additiona.Uy, the con ,ssion may exercise its powers throughout the 
state, and its members are appointed the Governor, President of the Senate, and 
Speaker of the House in accordance with the requirements of s. 13.221. Section 13.221 
and all appointments made thereunder are, of course, entitled to a presumption of 
validity. Sea and compare s. 3, Art. II, State Const., and Olustee Monument Commission 
v. Amos, 91 So. 125 (Fla. 1922); Westlake v. Merritt, 95 So.2d 662 (Fla. 1923); and In l'e 
Advisory Opinion to the Governor, 217 So.2d 289 (Fla. 1968). 

Thus, I am of the view that the powers and duties of the commission are such that 
membership thereon constitutes the holding of an "office." As such, a legislator would be 
prohibited by s. 5(a), Art. II State Const., from serving in the Legislature and on the 
commission simultaneously. See In re Advisory Opinion to the Governor, 1 So.2d 636 (Fla. 
1941). 

076·242-December 22, 1976 

SUNSHINE AMENDMENT 

PUBLIC SERVICE COMMISSION NOT "JUDICIAL TRIBUNAL"
LEGISLATOR MAY NOT REPRESENT CLIENT 

BEFORE COMMISSION 

To: Kenneth M. Myers, Senator, 37th District. Miami 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Is the Public Service Commission a "judicial tribunal" as contemplated 
by s. 8{e), Art. II, State Const., thereby permittmg members of the 
Leg. islature to l'epresent another person or entity for compensation 
during term of office before the commission'! 

SUMMARY: 

Unless judicially clarified to the contrary, the Sunshine Amendment, s. 
8(e), Art. II, State Const., prohibits a legislator from personally 
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representing another person or eniity for compensation during term of 
office before the Public Service Commission. 

Section S(e}, Art. II, State Const. (approved at the 1976 general election), the so-called 
"Sunshine Amendment," provides in pertinent purt: 

No member of tIle legislature shall personally represent a1.1other person 01' 
entity forcompellsation during term of office before any state agency other 
than judicial tribunals. SimiJul' restrictions on other public officers and 
employees may be established by law. 

Since the Public Service Commission is a "state agency," the above restriction is 
applicable to practice before that body. See s. 350.011, F. S., renaming the state 
regulatory a~ency known as the Florida Railroad and Public Utilities Commission 01' 
Florida PublIc Utilities Commission the Public Service Commission, and s. 120.52(l}(b}, 
F. S., defining "agency." 

The only question which remains is whether the Public Service Commission can be 
classified as a judicial tribunal, thereby exempting that body from the prohibition found 
at s. See}, Art. II, State Const. 

Section 1, Art. V, State Const., states that "judicial power shall be vested in a supreme 
court, district courts of appeal, circuit courts and county court:>." This delineation of 
"COlU'tS" is sole and exclusive and "[n]o other courts may be established." Commissions 
esta0lished by law or administrative officers or bodies may, however, be granted quasi
judicial powers in matters connected with the functions of their offices. While the 
Legislature has the constitutional authority to delegate quasi-judicial powers to 
commissions established by law and administrative officers or bodies, a board which 
exercises such delegated quasi-judicial functions is clearly not a part of the judicial 
branch of government, Canney v. Board of Public Instruction of Alachua County, 278 
So.2d 260, 263 (Fla. 1973). and hence outside the restriction regarding establishment of 
courts found at s. 1. Art. V. 

It has been repeatedly recognized that the Public Service Commission is an 
administrative agency established by law which exercises quasi-legislative as well as 
quasi-judicial powers. See. e.q., In re Advisory Opinion to the Governor, 223 So.2d 35 
(Fla. 1969); General Telephone Company v. Cartel', 115 So.2d 554 (Fla. 1959); Florida 
Motor Lines v. Railroad Commissioners. 129 80. 876 (Fla. 1930); State ex rel. Swearingen 
v. Railroad Com'rs, 84 So. 444 (Fla. 1920); State v. Atlantic Coast Line R. Co., 47 So. 969 
(Fla. 1908). 

In Florida Motor Lines, supra, the Supreme Court discussed the powers of the Railroad 
Commission (now the Public Service Commission) at length and summarized these 
powers as follows: 

The Railroad Commissioners are statu.tOl:1' administratit,e officers who 
exercise only statutory authority. Theil' administratiue authority, functions. 
and duties ore not among "the powers of government" which are by the 
Constitution separated into legislative, executive. and judicial "powers," and 
which mllst be exercised only by appropriat.e officers "properly belonging to" 
one of the three "departments of the government of the state of Florida." The 
authority conferred by statute under section 30, article 16, Constitution, to 
prescribe just and reasonable rates, rules, and regulations for the service 
rendered by common cal'1'iers and others "performing other services of a public 
nature" is quasi legislati1lP in nature; but such authority 'as conferred and 
limitC?d by the statute is not one of "the powers of the government of the stat.e 
of Florida" that • mllst be exercised only by the Legislature . ... Section 30, 
article 16, of the Constitution, contemplates that such quasi legislative 
authority may by statute be conferred with required limitations upon 
appropriate administrative officers or commissioners in order to effectuate the 
regulatory purpose of the Legislature. Lil~ewisc as to quasi judicial functions, 
confl!rred by statute upon the Railroad Commissiollcrs. The\' are not judicial 
"powers" that must be e.tercised only by tIle? courts. This is particularly so as to 
quasi judicial functions ill view of the authority of the Legislature under the 
provision of amended section 35, article 5, Constitution, authorizing the 
Legislatul'e to clothe any Railroad Commission with judicial powers • in all 
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matters conlweted with the (ullctiollS of their office. See, also, section 1. article 
5, Constitution, as amended in 191<1. 

Statutes confer upon the state board of law examiners quasi judicial powers 
that had theretofore been exercised bj' the courts. . . . Likewise as to the state 
board of medical examiners ... and Florida real estate commission . . . . 

It was held in State v. Brow11, 19 Fla. 563, that the statutory authority to heat· 
and determine complaints against the holders of licenses and ttl revoke"licenses, 
is a judicial function. . . . It is a quasi judicial function. . . . If revoking a 
license on complaint and hearing is a judicial function, the granting of a license 
upon adversary hearing and in the exercise of' a determining judgment affecting 
claims of adVerS(l.l·y privileges is a quasi jUdicial function .... If reuo/dllg a 
certificate issued under chapter 13700 is express!)' attempted to be made subject 
to a~ellate review as a Judicial function, thim certain/)' the issue of such 
rert! cates after the prescribed adl'IJrsClr,)' hearing ana determination of 
call/ ic·ting claims in the e.tercise of judgment and discretion is a quasi judicial 
(allction, though not a "Judicial power" that can lawfully be e:'Cerciscd onlY b)' 
the ('Darts . .•. ['Emphasis by the court; other emphasis supplied.} .. 

While the commission exercises quasi.legislative authority in the area of rate 
regulation, the mere exel'cise of this delegated authority does not transform the 
commission into a legislative body. Similarly, the exercise of quasi'judicial power by the 
commission does not make the commission a judicial tribunal. The commission is simply 
an administrative agency which has been delegated l(!g'islative and judicial powers by the 
Florida Legislature. See In re Advisory Opinion to the Governor, supra, at 38. These 
powers are of an administrative nature and are not the type of judicial 01' legislative 
governmental powers which can be exercised by only one of those departments. 

The powers of all the departments are exercised by their proper officials 
through or by the aid of administrative officers, The Constitution provides for 
and authorizes the Legislature to provide for administrative officers who 
lawfully perform functions and duties and exercise more 01' less authority under 
the direction of officers who have real governmental powers, and who may 
properly belong to different departments of the government. 'l'his clearly 
mdlcates that all official duties, authority, and functions prescribed or 
contemplated by law are not necessarily governmental powers within the 
meaning of the constitutional provisions separating the powers of govemment 
into departments. . . . 

The exercise of' powers that appertaill exclusively to the Legislature, the 
Governor, and the courts is not subject to limitations or to review except as 
provided by the organic law. As the authority given the Commissioners is 
subject to the limitations imposed by the Legislature, and as the exercise of the 
authority is reviewable by the courts, the authority cannot be really a 
governmental power that appertains exclusively to the legislative department. 
Such authority may therefore be regarded as merely administrative. 

State and county officers CUlTY out the legislative will, assist the executive in 
executing the laws, and aid the courts in making their proceedings and 
judgments effective. The functions performed by such officers are 
administrative, and are not the governmental powers separated into 
departments by the Constitution. The exercise of some authority, discretion, or 
judgment may be incident 01' necessary to the performance of administrative or 
ministerial duties; but such authority, discretion, or judgment is subject to 
judicial review, and is not among the powers of government that the 
Constitution separates into departments. [State v. Atlantic Coast Line, supra, at 
974·975.] 

An adjudicatory proceeding bef'ore an administrative officer or body is not an action at 
law. 73 C.J.S. Public Administratil'e Bodies and Procedure s. 115. An administrative 
board is not a part of the judiciary, and the Supreme Court cannot promulgate rules of 
practice and procedure for administrative bodies as it may in the instance of state courts. 
Canney v, Board of Public Instruction, supra, at 262. See and compare ss. 120.57, 120.58, 
120.68, and 120.72(3), F. S. (1976 Supp.). 

Moreover, the Sunshine Amendment must be given effect according to its plain 
meaning and what the people of Florida must have understood it to mean at the time 
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the:v adopted it. IlL re Advisory Opinion to the Governor, supra, ut 39. This is especially 
true when a constitutional amendment i;, initiated directly by the people as opposed to 
being proposed by a joint resolution of the Legislature. Tlw ordinary common meanilflg 
of the term "judicial tribunal" indicutes that both of those words relate to the courts. 
"Judicial" has been defined as 

... of 01' relating to a judgment, the function of judging, 01' the judiciary: 
belonging to the branch of governm!.'nt that is charged with trying all cases that 
involve the government and with the administration of justice within its 
jurisdictioll-COmpnl'e EXECU'rIVE, LEGISLATIVE; ordered or enforced by a 
court. [Webster's Nell' CoUc>gz'ate DidicJIlaJ:v, 1975 Ed.] 

"Tribunal" means "the seat of a judge: a co uN 01' forum of justice; something that decides 
01' determines, i.e., the 'tribunul of public opinion.' " Webster'S, id. When the ordinary 
definitions of these two words are read together, it seems uppurent that the people who 
initiated the Sunshine Amendment and adopted the same at the 1976 general election 
believed that the words "judicial tribunal" limited the restriction of s. See), Art. II, State 
Const., to those entities normally considered to be "courtA" ancl a part of the judicial 
system of Florida and not administrative agencies. such as the Public Service 
Commission, which merely exercise quasi-judicial functions. 

Accordingly, unless judicially clarified to the contrary, I am of the view that the Public 
Service Commission is not a "judicial tribunal" as contemplated by the Sunshine 
Amendment, s. 8(e), Art. II, St{lte Const. 

076-243-December 29, 1976 

LEGISLATURE 

GUBERNATORIAL VETO MESSAGES NEED NOT BE TAKEN UP 
DURING SPECIAL SESSION 

To: George H. Sheldon, Reprcsentatil'c, 69th District. Tampa 

PreparC?o! by: Staff 

QUESTION: 

Must the Legislature take action to either sustain or override 
gubernatorial vetoes during a special or extra session or can 
consideration of such vetoes be delayed until the next regular session? 

SUMMARY: 

In the absence of clear and unequivocal evidence of an intent to 
require that the Legislature act on veto messages during special sessions, 
s. 8(b), Art. III, State Const., should not be construed to require that the 
Legislature take action to either sustain or override gubernatorial vetoes 
during a special session. 

Section 8. Art. III. State Const., provides in pertinent parL: 

(b) When a bill or any specific appropriation of a general appropriation bill 
has been vetoed by the governor. he shall trnnsmit his sil,'11ed objections thereto 
to the house in which the bill originated if in session. If that house is not in 
session, he shaH file them with the secretary of state. who shall lay them before 
that house at its next regular or special session, and they shall be entered on 
its journal. 
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This provision is similur to that contained in the 1885 Floridn Constitution which 
provided that: 

If the Legislature, by its final adjournment prevent [sic] such action, [return of 
vetoed bill within five days] such bill shall be a law unless the Governor within 
twenty (20) days ufter adjournment shall file such bill, with his objections 
thereto, in the office of the Secretar,.}' of State, who shallla), the same before the 
Lcgislature at its nrxt session, ... [Section 28, Art. III, State Const. 1885; 
emphasis supplied.] 

'l'hese two constitutional provisions, as they relate to the return of vetoed bills, nte 
substantially similar, While the 1885 Constitution required the Secretary of State to iay 
the vetoed bill and objections thereto before the Legislature at its next session, the 1968 
Constitution specifically requires the Secl'etary of State to lay such bill before the house 
in whirh the bill originated at its next regular or special session. 

In AGO 061-97, Attorney Geneml Richard W. Ervin opined that once the Legislature 
is convened in special session, it is empowered to consider all things as if convened in 
regular tlession. This, of course, is qualified by the specific limitation found at s. 3(c)(1), 
Art, III, State Const. Attorney General Ervin noted that while normally veto messages 
would not be presented to the Legislature convened in special session prior to the l'egulm' 
session, doubt exists as to Whether the Legislature, convened in special session, would be 
precluded from COllsidering vetoed bills. Also see AGO 044-158, June 6, 1944, Biennial 
Report of the Attorney General, 1943-1944, p. 96. 

In AGO 067·55, Attorney General Earl Faircloth, citing an informal opinion to Senator 
John A. Mathews, dated August 15, 1967, stated that while it is not mandatory for the 
Legislature to consider the Governor's current veto messages until the next j'egular 
session of the Legislature, the Legislature could, by two-thirds vote of each house, 
consider such veto messages at a special session. 

While it could be argued that the 1968 Constitution has altered this construction and 
has made the consideration of veto messages mandatory at special 8(lSsion8, I am unable 
to reach 8uch a conclusion in the absellee of speci'fic evidence of such an intent. 
Significantly, the comments accompanying s. 8(b}, Art. III, State Const., do not make 
mention of such an intent to alter the previous construction given the 1885 Constitution 
bv three former Attol'l1eys General. To the contrary, a persuasive argument can be made 
tllut the insertion of the word "special" in the 1968 Constitution was done in Ql'der to 
give the Legislature the power to consider vetoed bills during special session if it desired 
to do so. To flatly state, how,,"ver, that such action is required 01' mandated is a different 
matte I" and I am unable to construe s. 8(h), Art. III in such a manner in the absence of 
unequivocal evidence of an intent to impose such a constitutional requirement upon the 
Legislature. 

076-244-December 30, 1976 

PUBLIC SERVICE COMMISSION 

DESIGNATION OF CHAIRMAN 

To,' 1-Villiam T. Mayo, Chairman, Florida Public Sen'icC! Commissioll, 7'allahasset' 

Prepar/?d by: Staff 

QUESTIONS: 

1. Did Rule 25-1.03, F.A,C., which became effective October 20, ]975, 
establish. a starting point for the cycle of succession to the chairmanship 
of the Public Service Commission which would begin on the e"pil'ation 
of the term of the chairman incumbent on October 20, 1975? 

2. If your answer to the preceding question is in the affu'mative, is the 
chairmall incumbent on October 20, 1975, to be considered in determining 
who would first serve as chairman when the cycle of succession begins? 
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3. If your answer to question 1 is in the negative, which commissioner 
would next serve as chmrman given the facts recited heroin? 

,1. h'l'cspective of your answers to the preceding questions, what is the 
result if the commissioner who would become chairman under the 
normal operation of the succession cycle declilles to serve? 

SUMMARY: 

'l'o accomplish the intent of Rull.-l 25-1.03, F.A.C., it should be interpreted 
so as not to affect the present cycle and the member who has not yet been 
chairmall should assume that office on January 4, 1977. When that term 
ends, the cycle should then begin with members who possess the most 
years of service on the Commission. 

Since the answers to your questions are intet'related, and all involve an interpretation 
of the same administrative rule, r will proceed to answer them aJl in one response. 

Rule 310.03 of the Public Service Commission provided as follows: 

The chairman is the chief administrative officer of the commission and presides 
at all hearings and conferences when present. In the absence of the chairman, 
the immediate past-chairman presides and acts as chief administrative officel' 
of the commission. The chairman serves for a term of two years beginning with 
the first Tuesday in January of the odd years. The chairmanship rotates 
bil'nniallv among the commissioners beginning with the oldest in point of 
service on the commission and progressing through the cycle with the other 
commissioners serving as chairman in the order of their election. The 
designation of chairman is not regulated by statute and mny be chnnged from 
time to time in the discretion of the commissionors. 

In 1975, this rule was repromulgated and amended as Rule 25-103, and prestl l1tly states: 

The chairman is the chief administrative oflicel' of the commission and presides 
at all heaJ'ings and conference [sic) when present. In the absence of the 
chairman, the immediato pnst-chairman presides and acts as chief 
administrative officer of the commission. The chairman serves fOl' a term of two 
years beginning with the first Tuesday in Janua!'>, of the odd years. The 
chairmanship rotates biennially amon!\" the commiSSIOners beginning with the 
oldest in point of service on the commIssion and progressing through the cycle 
with the other commissioners serving as chairman in the order of their election. 

An flxamination of these two rules reveals that the v are identical exceI)t for ono 
provision. In amending Rule 310.03, the last sentence 'of that rule was de eted. This 
sentence had vested in the commissioners the authority to, in effect, supersede the rule's 
built-in seniority feature based upon time of se!'vice and instead select as chairman 
whomever two of the commissioners desire re(fardless of seniority. By eliminating this 
discretion ill Rule 25-1.03, an obvious intent eXIsts to establish a set pl'ocedure to insul'e 
that every member of the commission could eventually become chairman if he 01' she 
wished to serve in that capacity. 

All rule provisions are to lie harmonized to effectuate the overall purpose of the 
instmment. Bal'row v. Holland, 125 So.2d 749 (Fla. 1960); Florida v. Division of Bond 
Finance, 278 So.2d 614 (Fla. 1973). A construction of the rules that will rendel' any 
provision superfluous, meaningless, 01' inoperative should not be adopted. Burnsed v. 
Seaboard Coastline Ry. Co., 290 So.2d 13 (Fla. 1974). When a provision will bear one 
construction which is consistent and another which is inconsistent with another section, 
the former construction must be adopted. Advisory Opinion to the Governor, 96 So.2d 
541 (Fla. 1957). 

Rule provisions should not be given a construction that defeats the evident intent and 
purpose of the drafters. Amos v. Mathews, 126 So. 208 (Fla. 1930). If it is necessary to a 
clear understanding of the provisions that are construed, the provisions should be 
interpreted in light of histol'ical events and circumstances leading to their adoption and 
objects Inanifestly sought to be accomplished. Sullivan v. City of Tampa, 134 So. 211 (Fla. 
1931): City of JucksOlwille v. Continental Can Co., 151 So. 488 (FIll. 1933); Wilson v. 
Crews, 34 So.2d 114 (Fla. 1948). 
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Rules, like statutes, must be i1.tcrpl'eted il. light of their obviot1.s intent. SC{! 30 Flt\. JU1" 
Statutes. Moreovcl', in resolving ambiguities in the Jaw, a cOllstructioll which tendol's it 
unfair 01' unjust in opel'ution is to be avoided. Id., nt s. 123. When viewed in its overull 
pel'srectlve, Rule 25·1.03 should not be intICrpreted as crenting a new starting point In 
tIl(> chairmanship cycle. Instead, it should be interpreted us merely continuing the policy 
of former Rule 310,03, Two of the commissionel's have become chairman. at lcast Ol1ce 
sincc theil' election while the thh'd commissiollCl' has yet to be given thc OPPol'ttll1itv to 
serve in that CHIlaCity. To interpret the rule in order to statt the cycle over again at'thl' 
bt'/.,>\nning woult be unjust and would. divest an elected commissionCl' of her right tt) serve 
IlS chnil'man during the pl't'sent cycle. Accordingly, r believe that the rule should bl'! 
interpreted so as not to affect the present cyclc and the mcmbet' who hus not yet bNm 
chairman should assume that office on January 4, 1977. When that term ends, the cycle 
should then bl'gin with members who possess the most years of sel'vicl' on tho 
commission. 

While I have been unuble to locate any statute or rule which provides n procedurc 
whereby a new chairnlan call be selel'ted if the person who bv operation of tIw rule should 
becomt\ chairman declines to serv£>, I believe that the best practice to follow would be to 
select the perSOll next in line for rhl' chairmallship ut that time. 
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MONEYS COLLECTED BY THE 
DEPARTMENT DF LEGAL AFFAIRS 

Escheat cases 

Care and Maintenance 

Anti-trust cases: 

American Cast Iron Pipe Co. 
In Re Gypsum cases . . . . . 

Consumer cases: 

Refunds obtained under Chapter 501, F,S. 

General Civil Section: 

George & Eileen Dreske v. R.J. Carrol, et aI. 

Tax cases: 

Commonwealth Corp. v. D.D.R. 
Sportscraft, Inc. v. D.D.H. 
De Maria v. D.D.R. ..•.•.. 
2nd IPA Realty Partners v. D.D.R. . .•...... 
Florida-Carolina Development, Inc. v. Wade H. Lanier 
L. Pharr Abner v. The Dsceola County Tax Assessor . 
Jerry W. Thomas v. D,D.R. . .•.•...•...•.. 
Southeast First National Bank of Satellite Beach v. D.D.R. 
Sun First National Bank of Orlando v. D.O.R. 
F.R.E. Inc. v. Reid .......... , .. 
West Cocoa Utilities, Inc. v. Brevard County . 
Schear brook Land & Livestock v. Reid .... 
Arviv Corporation v. D.D.R. ............., 
General Motors Acceptance v. Empire Pontiac Center, Inc. 
D.D.R. v. General Truck Sales of Chattanooga, Inc. 
Leeco Gas & Oil Company v. D.D.R. 
D.D.R, v. Tire'n Tube, Inc. . .•.... 
Top Verdict v. D.D.R. . . . . . . . . . . 
D.O.R. v. Wilco Truck Rentals ..... 
KBC Development. Corporation v, Lewis 
Charlotte Agnes DeMay . . . . . 
Use Life Credit Corp. v. Freeburn 
Cavalier Group Insurance .... 
The PillsbUry Company \'. D.D.R. 
Fred McGilvray, Inc. v. Askew 
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January through 
December 1976 

. $ 297,483.96 

98,655.58 

109,300.62 
67,502.98 

131,215.26 

153.56 

70,123.00 
1,343.40 

359.40 
11,099.40 
25,958.24 
10,867.07 

1,940.20 
1,079.70 

26,474.70 
4,797.65 

10,000.00 
339,050.00 

930.90 
4,499.40 

10,981.00 
10,936.14 

108.48 
423.50 

1,932.60 
55,212.40 

1,264.73 
3,993.67 
2,346.00 

79.64 
6,848.95 
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South Florida Air Academy . . . . . • . . . 
Ft. Lauderdale Lions Club ........ . 
Ft. Lauderdale Lodge . . . . . . . . . . . . 
Gemuetlichkeit & Harmonie Inc. v. Markham 
Edward K. Halsey v. D.D.R •..... 
John S. & Eleanor Williams v. L.O.R. . . . , 
Zero Food Storage v. D.O.R. . •....•. 
Keller Industries v. D.D.R. . ....... . 
Sky Lake Development v. D.O.R. . . . . . . . . 
Commercial Union Insurance Company v. D.D.H. 
Washington Federal S&L Association v. D.O.R. 
Herman R. Applebaum v. D.D.R. . . . . 
Henry and Buchanan v. D.D.R. . .... 
Bernard and Shirley R. Hutner v. D.D.R. 
Charles H. Fleming v. Spading . . . . . . 
D.O,R. v. Gertrud Fischer . . . . . . . . 
Edythe Freeman v. D.O.R. . ... , .. 
McArthur Jersey Farm Dairy v. Markham 
Santa Rosa Island Litigation .............. . 
Florida Boatsmen Association v. J. Ed Straughn and D.D.R. 

Total ............•............. 
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7,921.04 
1,164.75 
6,697.72 
2,100.00 

784.20 
558.09 

51,537.66 
10,500.00 

6,864.00 
2,000.00 
1,501.00 

746.00 
427.50 
400.00 
180.00 
135.00 
135.00 

32,831.00 
2,123,000.00 

10,035.00 

. $3,566,480.09 
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GENERAL INDEX 
Su bject Opinion 

-A· 
ABANDONED OR UNCLAIMED PROPERTY 

Disposition procedures by sheriff ...•••.•.•....••.••••••.. 
Lost bicycles; disposition after tU1'ning in to police departments 

ACCOUNTANCY, STATE BOARD OF 
Investigations, Government in the Sunshine and Public Records Laws 

applicability .•••••.••.•••....•.••..•.••••••.•• , .• 
Travel expense, convention or conference defined ......•....•.• 

ACCOUNTS AND ACCOUNTING; state creditors; collection, settle-
ment, or chargeofr of debts ...•....•.•..•.............•.•... 

ADMINISTRATIVE PROCEDURE ACT 
Game and Fresh Water Fish Commission rules, effective date •....• 
Personnel policies of Health and Rehabilitative Services Department, 

applicability ......•..............•.......•..•..•. 
State Retirement Commission within purview of; internal organization 

and appeals hearing officers ..•.•••...............•........• 
Tax manual of instruction materials prepared by Revenue Department, 

applicability .•.........•.......•....•............ 
ADVERTISEMENT; dentist's professional signs; number, size, and 

placement .••.•.•••••••..•••....••.•.•.•••••.••••. 
AGED PERSONS: homestead tax exemption cost-of-living increase, 

exceeds legislative powers .............. , .............. . 
AGRICULTURE AND CONSUMER SERVICES DEPARTMENT: road

gum'd inspection officers, training standards ...........•.....• 

AGRICULTURE AND HORTICULTURE; wild trees, shrubs, or plants; 
sale or transport ..•...............•....•....•...•... 

AIRPORTS: guards or police, standards and training; peace officers 

ALCOHOLIC BEVERAGES AND LIQUORS 
Entertainers employed by service establishments: ofr-duty deputy 

sheriff as performer prohibited ..•....•............•.... 
License applications or transfers, grounds for denial ........... . 
License regulations re distances between vendors, schools, churches; 

municipal ordinances ...•....•........•........•.... 
Off-premise consumption vendors, municipal regulation of ..••.... 
On-premise consumption license application, denial ........•.•.• 

ALIENS; public employment bans by municipal ordinance, validity ... 

AMBULANCE SERVICE 
Drivers with volunteer fire department, red lights on private vehicles 

unauthorized ....•............•.................•. 
West Orange Memorial Hospital Tax District ownership and operation 

unauthorized ....•.....•.•.•........•...•......... 
APPEAL AND ERROR; transcript of record for appeal, circuit court 

clerk preparation fee prohibited .........•......•......... 

APPRENTICES 
Ratio to journeymen, Commerce Department rule (Duval) .•...... 
Ratio to journeymen; state, county, or municipal contracts ...... . 
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ARRESTS 
Justifiable usc of deadly force to effectuate, circumstances ........ 076·178 
Ne exeat writ defendant; restriction of sheriff's arrest powers ...... 076·13 
Record expunction, state attorneys' duties upon court order ....... 076-70 
Technical, detainer of motorist; sufficiency for chemical test for 

intoxication .........•...........•............... 076·23 

ATTORNEYS·AT·LAW 
Legislative employees, outside practice of law; restrictions ........ 076·1 
Prepaid legal service plans, "Little FTC Act" applicability .......• 076·226 

AUDITOR GENERAL 
Sheriffs, annual financial report; closing books, remitting unexpended 

funds and collects, etc. ....•.••...................... 076·157 
State creditor accounts; collection, settlement, or chargeoff ....... 076·218 

·B· 

BAKER ACT; transcript cost, indigent seeking review of hearing officer's 
involuntary hospitalization order ............•..•.....•... 076·59 

BANKS AND TRUST COMPANIES; business or agricultural loans 
exceeding certain amount, interest rate ..................... 076·187 

BINGO GAME; what constitutes; prize restrictions ..•........... 076·237 
BIRTH CERTIFICATES 

Amendment after sex reassignment surgery .................. 076·213 
Issuance form; wife's maiden name and husband's surname, hyphen· 

ated combination ...............•....•.....•....... 076·235 
BLIND SERVICES BUREAU; identification cards issued blind persons, 

status as legal document ............................... 076·65 

BOARDS, COMMISSIONS, AND AGENCIES; authority and existence 
without legislative appropriation ...•...•................. 076·236 

BONDS; county tax collector fidelity bond, one to satisfy all taxes 
collected ...•..•...............•....•............. 076·198 

BOUNDARIES; municipal, contraction procedures .............. 076·221 

BOYNTON BEACH, CITY OF; statute of limitations, municipal ordi· 
nance violations •...................•............... 076·192 

BREVARD COUNTY; county fee officer tax collector; office rent, 
budget, legal services, etc. ............•.....•........... 076·173 

BROWARD COUNTY 
Beautification committee, Government in the Sunshine applicable ... 076·230 
Fire control commission, fiscal year and financial reporting ....... 076·196 
Municipal ordinance requiring approval of county ordinance invalid .• 076·150 
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Code .•........•.•..........•................... 076·236 
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purchasing restrictions ..........•.......................... 076·135 
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Penalty, failure to affix proper stamps ................•.... 076-215 

DREDGING; fill material sales deposits, refundable under certain 
circumstances .• . . . . . . • . . . • . . . . . . . . . . . • . . . • . . . . . . • .• 076-107 
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DRUG ABUSE TREATMENT AND EDUCATION CENTERS; comnlU-
nity health centers and clinics, license as drug manufacturer or 
wholesaler unnecessary .........•....•..•••.......•... 076-77 

DRUGS AND DRUG ABUSEj minor drug dependents, rehabilitative 
medical care; restricted removal of nonage disability ......•..... 076-26 

DUAL OFFICEHOLDERS 
Legislator serving on Human Relations Commission, constitutionally 

forbidden ...•..•.........................••..•.• 076·241 
Municipal mayor as town marshal prohibited ....•...••...•••. 076-92 

-E· 
EDUCATION; Offender Rehabilitation Department vocational education 

programs, eligibility for capital outlay funds .......•..•...... 076-106 
ELECTIONS 

Campaign button worn by elector at polling place .......•..•.•• 076·74 
Campaign financing expenditures, write·in, independent, or minority 

party candidates; restrictions .......•.....•..•......... 076-55 
Campaign financing laws, spending restrictions and disclosure ..•..• 076-1<15 
Candidate opposition publication, contribution to club or organization 

sponsoring; outside purview of political contribution or advertise· 
mellt ...... f , ••••••••• i • , • ••• t • i I • t ••••• , • • • • •• 076 .. 88 

Candidates' qUalifying fees, base for computation ........•....•.. 076-146 
Constitutional amendment 

Date for submission to electorate ....•...•..••.•.....•.. 076-2 
Initiative petitions; cedification of voter registration fees •.•.•. .. 076-125 
Proposed by initiative, ballot wording and placement ......••.. 076-189 

Elector name and party affiliation list, cost and availability • . . . . . •. 076·165 
Judicial candidates; nonattorney municipal court judge eligibility for 

county court judge election •.•........•...•.•••...•... 076-130 
Mass media opposition to candidate, political advertisement exemp· 

tion t ...... ~ • , .......... t • , •• ~ ••••••••• , • • • • • • • • • .. • • • • •• 076 .. 88 
Polling places, elector wearing campaign button within certain 

distance .......................•........•.•.••.••..•... 076·7,1 
Polling places; solicitation of signatures for initiative petition to amend 

State Constitution within certain proximity .........•.....• 076·44 
Qualifying fees, base [01' calculations ...•.•....•......••.•. 076·146 
Recall, governing bodies of municipalities or charter counties .•.... 076·232 
Referendum, horse racing permit transfer intercounty ..........• 076·108 
Registration under "true" name .. . . . . . . . . . . . • . • . • • . • . • . .. 076·66 
Supervisor of elections; elector name and party affiliation list, cost and 

availability .............................•..••.... 076·165 
Third-party independent spenders, administrative rules for disclosure . 076·145 
Write·in, independent, or minority party candidates; campaign expendi-

ture restrictions .........••..••....•.......•.•..•.. 076·55 
ELECTRONIC GUNS; "Tasel' TF·1" within purview of firearm •...•. 076·45 
ENGLEWOOD WATER DISTRICT; real pl'Operty, lease or license grant 

to private corporations unauthorized .•.•.•.•.•..•........• 076·37 
ENVIRONMENTAL LAND AND WATER MANAGEMENT 

Pollution Recovery Fund SO\.lrce ..••.•...•....•..•.•.•.•. 076·169 
Regional impact developments; vested rights, nonconforming uses, etc.. 076·97 
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ETHICS COMMISSION 
Legislative or executive branch of government .•.•........•..• 076·54 
Recommendation of temporary suspension of county commissioner to 

governor .........•••........•...•.•.•.•......... 076·51 
Vacancy, gubernatorial appointment to fin .. ,.................. 076·152 

EVIDENCE; personalty, evidence in or from criminal trial; sheriff's 
disposition ..•.....•....••...•..•.••...•..............••• 076·133 

·F· 
FAIRS AND EXPOSITIONS; State Fail' Authority, purchasing laws and 

Casualty Insurance Risk Management Trust Fund applicability 
FEDERAL WILDLIFE REFUGE; police and sheriff's law enforcement 

powers on grounds .............•••...•..•...•••...•. 
FELONS; business premise protected with firearms, felon worker in close 

pl'(>ximity to weaponry ..•..•••..•••.............•.•.• 
FINANCIAL DISCLOSURE; elected officials; single donor, multiple gifts 

under certain amount; meals gratuitously furnished guests ...•.••• 
FINE AND FORFEITURE FUND; county, restricted uses of ..••... 
FINGERPRINTS AND FINGERPRINTING; minors, alleged misde· 

meanants in custody •.......••....••..•.•...•••..•.•. 
FIRE PREVENTION AND CONTROL 

Alarm devices not part of sprinkler systems, fire protection system 
excludes ., ~ ..... , " ...................... , ....... I> • 

Captiva Fire Control District firehouse construction, unauthorized to 
borrow money to fund ..•.....••.•.....•.•••.•.•••.• 

Controlled burning ordinance, noncharter counties .....••.•.... 
Firefighter's liability for property damaged or destroyed extinguishing 

fire ., ................................ I> •••••••• , •• 

FIREMEN AND FIREFIGHTERS 
Regular or permanent firefighter defined, probation or recruit fire· 

fighter excluded •••.••••••.••.••.•...........•••.•• 
Volunteer, ambulance drivers serving with; red lights on private vehicles 

unauthorized •.•..•.•.•.••..•.•••.••••...••..•••.. 
Volunteer en route to fire station; red lights on private vehicles, traffic 

laws applicability •....•••••...••...•..•••.....•..•. 
FIREWORKS; bottlerockets, retail sale or use of •...•...••...•.• 
FUNERAL DIRECTORS AND EMBALMERS; embalming or refrigera

tion of dead human bodies as alternative procedures, exceptions 

-G. 
GAMBLING 

076-185 

076-19 

076-220 

076-58 
076·183 

076-214 

076-22 

076-200 
076-20 

076-67 

076·75 

076-132 

076-231 
076-182 

076·16 

Bingo game, beginning and end; prize restrictions •..•.•.•.•••.••.• 076·237 
Parar,t.ernalia possession and use by municipally licensed casino 

dealers' school •••.•.••.•••..••...••..•••................ 076-181 
GAME AND FRESH WATER FISH COMMISSION; administrative rules, 

effective date •••..•..•••..••.•••.•... '. • . . . • . • • • • . • • . • . . .. 076·80 
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GENERAL SERVICES DEPARTMENT 
Civic Center, Tallahassee-Leon County; construction supervision dele-

gation ............ , .. ,,, ...... , .. , ..... \. 10 <I ....... i ... ~ " , ." 076·62 
Civic Center, rrallahassee-Leon County; construction supervision fee, 

non assessment ...... , •. t ..... ~ ••••••• , ..... , • .. .. • • • • • • • • • • •• 076-81 
GOVERNMENT IN THE SUNSHINE 

Accountancy Board, applicability •.•••.•.•.•.••..•••••...••• ,. 076-225 
BrowC)rd County Beautification Committee, applicable •..•...••..• 076-230 
Central Florida Commission on the Status of Women, applicability ..• 076-193 
Coded symbols at public meetings to disguise names of applicants for 

public employment ••.•••.•.•.•.••••••.•••.••.••••..••••• 076-240 
County commissioners as volunteer firemen, attend(ll1ce at Voluntcp.r 

Firemen's Association meeting •••••.•••••.•.•••.•..•..•••.• 078-103 
Municipal council and staff, bus tour of city; open to public, advance 

!l"ti~e .......... " .. ,,, .... , i I • t •••• , .... ; • I •••• i 4 ••• , ••• '" ••• f 076-141 
Municipal housing authorities, applicable ..•••••.•..•••....•...• 076-102 
Orlando-Orange County Industrial Board, Inc., inapplicable .. . . • . . •• 076-194 

GOVERNOR 
Ethics Commission vacancy, appointment to fill ••.•••••••••..••• 076-152 
Suspension of Jacksonville's mayor; procedure to fill vacancy ••••.•• 076-155 
Temporary I>uspension of county commissioner upon Ethics Commis-

sion ~ecommendation ...••.•..•.•....••••••..••••...•.••. 076-51 
GUARDIANS AND WARDS; incompetency declal:ation undel: Rules of 

Criminal Procedure, legal disability and guardianship not suffered 076·32 

-H-

HABEAS CORPUS; filing fees, costs, etc.; circuit court clerks .••••••• 076-112 
HEALTH AND REHABILITATIVE SERVICES DEPARTMENT 

Developmentally disabled adult abuse register, release of information 
by court order ..•••..•..••.....••.•.•••••.•••••..••.•••• 076·49 

Mental health p~'~hiatric aides, administration of oral medication in 
prepackagecJ edoses ..•..••••.••.••....•..•.•.••••••••••.•• 076-149 

Mentally retatded persons' funds held in trust by, interest earned •••. 076·201 
Personnel policies, Administrative Procedure Act !lPplicable •.•••••. 076·1.26 
Sunland Training Center visitors. rules re prior permission; reason-

ability . t • " ••• , • " 10 t t •••• 10 .... , ••• " , , • 10 •• 1I 10 • 10 ......... " • .. " 076-95 
Swine flu v~cci~e ad~inistered by private he&Hh institution on behalf 

of, sovereIgn ImmunIty .•. ,............................... 076-188 
HEAI.TH MAINTENANCE ORGANIZATION; state officer or employee 

memberl;'··j_p as alternative to group insurance program ••.••••..••.• 076-93 
HIALEAH, CITY' OF 

Civil sel'Vice examinations, examinee's right to inspect ~uestions and 
answers after examination ..•.••••.•••••••.•••••••••••••••• 076-210 

Municipal purchase of Hialeah racetrack, referendum requirement • • •• 076-209 
HOMESTEAD EXEMPTIONS 

Aged persons cost-of-living increase, exceeds Legislature's powers ,... 076·109 
Aged persons, deferred taxation and tax anticipation notes; constitu-

tional authority lacking •..•.••••.••••••••.•••••••••••••••• 076-115 

497 



ANNUAL REPORT OF THE A TIORNEY GENERAL 

Subject Opinion 

HOMESTEAD EXEMPTIONS (Continued) 
Inter vivos trust realty, settlor as cotrustee and beneficiary; exemption 

unavailable ..•..•......• '. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 076-204 
Permanent and total disability certification, ptofessionally unrelated 

physicians defined ....•.................................. 076-166 
Realty occupied' on weekends, not rented and sole property of owner.. 076~177 
Veterans, permanently and totally disabled; amount .............. 076-228 
Veterans, permanently and totally disabled; certification letter for 

service-connected disability ................................ 076-229 
HOT PURSUIT DOCTRINE; traffic infractions, applicability ......... 076-6 

HUMAN RELATIONS COMMISSION; legislator serving as member, 
constitutionally forbidden .....•............................ 076-241 

-1-

IDENTIFICATION; blind persons, cards issued by Blind Services Bureau; 
status as legai document .............•...................... 076-65 

IMP ACT FEES; school facility connection to municipal water and sewer 
system ......•.......................................... 076-137 

INCOMPETENCY; declaration under Rules of Criminal Procedure not 
equivalent to adjudication; civil disabilities not suffered ............ 076-32 

INDEPENDENT POSTSECONDARY VOCATIONAL, TECHNICAL, 
TRADE, AND BUSINESS SCHOOLS BOARD; licensure, transfer; 
corporate structure or name change excluded .......•............ 076-91 

INDIGENT PERSONS 
Notice by publication costs responsibility, certain actions; party 

plaintiff indigent ........................................ 076-94 
Transcript costs responsibility, review of hearing examiner's order for 

involuntary hospitalization •............................... 076-59 

INSURANCE DEPARTMENT 
Extortion insurance, purchase by county tax collector ............. 076-18 
Group insurance, county officers and employees; property appraiser's 

office as separate group prohibited .......................... 076-8 
Insurance agents and representatives, regulatory powers ............ 076-219 
Medical Malpractice Joint Underwrning Association, insurance pre-

mium tax exemption ..................................... 076-35 
State officers and employees' group insurance alternative, qualified 

health maintenance organization membership ................ 076-93 

INTER-AMERICAN CENTER AUTHORITY; real property formerly 
under jurisdiction of; zoning, building regUlations and police protection 
(North Miami) ........................•.................. 076-114 

INTEREST 
Business or agricultural loans by state or national banks and savings and 

loan associations exceeding certain amounts, rates .............. 076-187 
Mentally retarded persons' funds held in trust by Health and 

Rehabilitative Services Department .......................... 076-201 

INTERGOVERNMENTAL PROGRAMS; regional planning councils; 
membership, reorganization, per capita dues, etc. ................. 076-39 

INVESTMENTS; Florida Retiremer.t System funds; administrative 
expenses, source of payment ............••.................. 076-158 
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JACKSONVILLE CONSOLIDATED GOVERNMENT 

Opi1lion 

Journeymen-apprentice ratio, Commerce Department rules •..••...• 076-110 
Mayor, removal by Governor; procedure to fill vacancy ............ 076-155 

JUDGES; date of commission for payroll purposes .........•....... 076-25 

JUDICIAL SALES; certificate o~ title, recording fees unauthorized .... 076-112 

JUVENILES, JUDICIAL TREATMENT; fingerprint and photograph 
alleged misdemeanant in custody ............•................ 076-214 

-L-

LABOR 
Apprentice-journeyman ratio; state, county or municipal contracts 
Public work projects, municipal prevailing wage plus fringe benefits 

ordinan(:e ........................•...........•.•....... 

LAND ACQUISITION TRUST FUND; fill materials sales deposits, 
refundable under certain circumstances ....................... . 

LAND DEVELOPMENT 
Interim comprehensive plan for guidance in local development 

prohibited ......•.............................•........ 
Public park dedication required by municipal ordinance •......•... 

LANDLORD AND TENANT; writ of possession, residential tenant 
removal; filing fees .......................... ..•.....••.... 

LAUDERDALE LAKES, CITY OF; municipal facility construction 
financed by notes and mortgage, referendum required •.....•...... 

LA W ENFORCEMENT OFFICERS 
Complaint review boards, powers and duties . _ .• __ . , .•.•... , •..• 
Deadly force used to effectuate arrest, circumstances .•.•.....•.... 
Off-duty employment as entertainers in alcoholic beverage service 

establishment, prohibition •...•.......•...............•...• 
Parole and probation officers within purview of .........•...•.... 
Powers on Fe.1eral wildlife refuges, police and sheriffs •......••...• 
Road-guard in~pection officers, training standards ...........•...• 

LAW REVISION COUNCIL; legislative or executive branch of govern-
ment ... ., ................... >I ............ ~ ....... \I ........ ~ 1/ .... . 

LEGISLATURE 
Employees; attorneys, outside practice of law; restrictions .•.......• 
Ethics Commission relationship to ..............•............• 
Hardship exemption from ad valorem taxation proposal, no constitu-

tional authority ..... ' .... ' ................•........•.•.... 
Homestead tax exemption cost-of-living increase for aged persons, 

exceeds powers ..............................•.•........ 
Law Revision Council relationship to ........•........•........ 
Member serving on Human Relations Commission, constitutionally 

forbidden .... ' ..........•.....•...........• , .......... . 
Special act, non charter counties; fire protection and ancillary emer

gency services, populated but unincorporated area .....•........ 
Veto message consideration during special session discretionary 

LIBRARIES; municipal library boards, minors ineligible to serve 
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076-212 
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076-160 
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076-121 
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LICENSES AND LICENSE TAXES 
Casino dealers' school; municipal occupational license, effect under 

gambling paraphernalia prohibitions ......•..•.•...•........• 076·181 
Cos~et~logist, upgrading license to master; fee, no credit for unexpired 

prIor hcense •...........................•....•......••.• 076·28 
Insurance agents and representatives, regulatory powers preempted to 

state .....•..•....................•..•...•.....•.....•. 076·219 
Licensed practical nurses, lapsed or statutorily terminated license; 

reissuance procedure .•.•..•...•...•.........••........... 076·118 
Nurses, foreign professional association defined ..•............... 076·134 
Nurses licensed under laws of another jurisdiction, examination 

exemption includes foreign countries ...........•..•.•....... 076·47 
Occupational, municipal; certified contractors performing contractual 

job, no permanent or branch office in city •................... 076·234 
Occupational, municipal; persons not maintaining permanent business 

location or branch office ...•.................•...•.......• 076·30 
Private interests leasing former Interama lands, municipal occupational 

licenses •...•....................•..•..•....•.•..•..... 076·143 
Professional and Occupational Regulation Department, uniformity or 

license renewal forms. . . . . . . . . • . . . . . . . . . . . . . . . . . . . . • . . . . .. 076·57 
Watch or clock construction and repair not separate trades ..•...... 076·203 

LIENS 
County welfare lien, recorded; tax sale proceeds distributed to satisfy.. 076·168 
Motor vehicles; Federal tax lien filed with circuit court clerk prior to 

security interest filed with Highway Safety and Motor Vehicles 
Department ..•........................•.•.............. 076·119 

Tangibl~ personal property tax delinquencies; perfection and enforce· 
ment •....•.•.........................•............... 076·36 

LITTLE FTC ACT; prepaid legal service plans, applicability ....•.•... 076·226 
LOCAL GOVERNMENT COMPREHENSIVE PLANNING LAW; interim 

plans prohibited; zoning maps form not required ..............•.. 076·160 
LOCAL GOVERNMENT FINANCIAL MANAGEMENT AND REPORT· 

ING ACT; Broward County Fire Control Commission, applicability •. 076·196 
LOCAL GOVERNMENT 

Consultants' Competitive Negotiation Act, applicability ........... 076·142 
Travel authorization request forms not required; when mandated, use 

subject to promulgating agency rules .....•..................• 076·127 

·M· 
MARRIAGE 

Application sent to other state, waiting period timing ..•..•...•... 076·60 
Homosexual, license not to issue .•.......••......•.........•• 076·31 
Minor under 16, not pregnant; license prohibited ................. 076·60 

MEDICAL MALPRACTICE JOINT UNDERWRITING ASSOCIATION; 
insurance premium tax exemption .....•....•.....•.•......... 076·35 

MEDICAL SERVICES; drug dependent minors, rehabilitative medical 
care; restricted removal of nonage disability ...•..............•.. 076·26 

MENTAL HEALTH 
Community Mental Health Act effective date, funding requirements, 

district board employees, agency status, etc. ...•......••••.•... 076·202 
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Subject 

MENTAL HEALTH (Continued) 
Involuntary hospitalization of indigent ordered by hearing examiner; 

transcript costs on review ........•........•............... 
MENTALLY RETARDED PERSONS; interest earned on client trust 

fund held by Health and Rehabilitative Services Department ....... . 
MINORS 

Child abuse records, confidentiality; discovery procedures for liti· 
gation .........••.............•.........•..........•.. 

Drug dependents; rehabilitation medical care, restricted removal of 
nonage disability re .•....•.•.................•..........• 

Fingerprint and photograph alleged misdemeanant in custody ...... . 
Ineligible to serve on municipal library board ••.....•.....•..••.. 
Marriage license issuance; age under 16, not pregnant; prohibited 

MOTOR FUEL TAXES; municipal expenditures, eighth cent gas tax 
funds ........................... t t , •• I I. I •••••••••••••• 

MOTOR VEHICLES 
Lien priority; security interest filed with Highway Safety and Motor 

Vehicles Department subsequent to Federal tax lien filed with circuit 
court clerk ..••......•..•.•........•..•......••.•....•.. 

Operation on, over, or across bicycle paths along state roadt; ••.••••• 
Property damage threshold amount, court appearance for infractions .• 
Rental truck and car tires, fuel, and repair parts, tax status ..•.••.•. 
Transportation of 11on·tax·paid cigarettes, forfeiture proceedings under 

Contraband Transportation Law ....••••..•.•.•........•.... 
MUNICIPALITIES 

Alcoholic beverage vendor licenses, ordinance regulating distances 
between vendors, schools, churches •...•...•..••••.•.•.••..•. 

Alien employment banned by ordinance, validity ...•...•...•..••. 
Boundary contraction procedures .•.••..••.••... , •..•.•••..... 
Church day schools, Sunday schools, and vacation bible schools, public 

service tax exemption .•....•...•.....• : ....•••.•...••..•. 
Community redevelopment, sales in condominium form units un· 

aU\lhorized ••.•...................•.........•.•...•..••. 
Comp!aint review boards, police officers; powers and duties ..•.•.•. 
Construction financed by notes and mortgages, referendum required .• 
Consultants' C:>mpetitive Negotiation Act, applicability .•.•...•.•. 
Established prior to Formation of Local Government Law, corporate 

status ,. 10 .. " ~ " " ........................................... " ........................... 'L ............. <II. ... It .... . 

Gas tax funds, eighth cent; expenditures authorized ••.•••••.•...•. 
Housing authorities, Sunshine Law applicable ....•.......•....•. 
Insurance agents and representatives, regulatory powers preempted to 

state .•..••...............•........•.•..•.....•........ 
Mayor as town marshal, dual officeholding violation ..•..•.•..•... 
Occupational licenses, certified contractors performing contractual job; 

no permanent or branch office within city .....•••••.•.•••••.• 
Occupational licenses, persons not maintaining permanent business 

location or branch office ...•.•...•.....•...••...•......... 
Ordinances 

Approval of countywide ordinance ineffective (Broward) •...•..•. 
Land developments, portion dedicated for public park .•...••••.. 
Notice of proposed, publication date ••••.........••.••.•••.•. 
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Subject 

MUNICIPALITIES (Continued) 
Ordinances (Continued) 

Prevailing wage plus fringe benefits in public works construction 
Violation prosecutions, statute of limitations ...........•...... 

Police department telephones, monitoring and recording conversations. 
Prisoners, medical care; cost responsibilities .................... . 
Public service tax exemptions; church day schools, Sunday schools, and 

vacation bible schools ...........•........................ 
Recall elections, governing bodies ............................ . 
Regional planning council membership discretionary; single council per 

region ............................................... . 
Regional planning council membership; dues, restrictions, refusal of 

admission; etc. . ........................................ . 
Sovereign immunity waiver by state, effect on .................. . 
Streets dedicated to public use, unilateral vacation of dedication .... . 
Tax on rental of land for house trailer parking not authorized ...... . 
User fees, municipal parks and recreation facilities; residents and 

nonresidents .......................................... . 
Worthless checks received by, service charge for collection ......... . 
Zoning; rezoning private property upon application of owner, proce· 

dures ................................................ . 

·N· 
NAMES 

Coded symbols used to disguise applicants for public employment at 
public meeting, Sunshine Law applicable ..................... . 

"True" name for registration to vote ......................... . 

NATURAL RESOURCES DEPARTMENT; fill materials sales deposits, 
refundable under certain circumstances .............•.......... 

NE EXEAT, WRIT OF; arrest or custody of defendant absent explicit 
refusal to give bond, language insufficient ..................... . 

NORTH BAY VILLAGE, CITY OF; casino dealers' school occupational 
license, gambling paraphernalia possession and use ............... . 

NORTH MIAMI BEACH, CITY OF; municipal library board, minors 
ineligible for appointment to ............................... . 

NORTH MIAMI, CITY OF 
Bus tours of city by council and staff, Sunshine Law applicable ..... . 
Interama lands, former; ad valorem taxes, occupational licenses on 

private interests leasing realty ............................. . 
Interama tract; building, zoning regulations, and police protection 

NOTICES AND PUBLICATIONS 
Cost responsibility, certain actions; indigent party plaintiff ........ . 
MUnicipal ordinances, proposed; pUblication date ............... . 

NURSES AND NURSING 
Foreign countries licensing, examination exemption in Florida; 

standards ............................................. . 
Foreign professional association, term defined for licensing purposes " 
Licensed practical nurse: lapsed or statutorily terminated license, 

reissuance procedure .................................... . 
Psychiatric aides, resident life assistants, etc.; oral administration of 

prepackaged medicines .................................. . 
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Subject 
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OFFENDER REHABILITATION DEPARTMENT 
Custodial jurisdiction, suspected parole or mandatory conditional 

Opinioll 

release violators ....................................... _. 076-117 
Employees designated law enforcement officers; per diem, travel, and 

witness fees ..................•......................... 076·5 
Inmate gain-time for good behavior, schedule applicable to all 

prisoners .............................................• 076-190 
Parole or probationer supervision cost contributions, exemption 

exceeds authority ...•................................... 076·184 
Vocational education programs, eligibility for capital outlay funds ... 076-106 

OPA LOCKA, CITY OF; municipal recall charter provisions .......... 076-167 

ORLANDO-ORANGE COUNTY INDUSTRIAL BOARD, INC.; Sunshine 
Law and Public Records Law inapplicable ....•................. 076-194 

_po 

PARI-MUTUEL WAGERING DIVISION; horse track and stable opening 
and closing date rules ...................................... 076-208 

PARKS; municipal parks and recreation: facilities; residc-ut and non-
resident user fees ........................................ . 

PAROCHIAL SCHOOLS; student transportation contract with school 
board prohibited ........................................•. 

PAROLE AND PROBATION 
Alleged violation, no probable cause found at preliminary hearing; final 

hearing on charges not precluded ........................... . 
Commission; internal structure .............................. . 
Commission; vice chairman elected by members ................. . 
Cost contribution by parolees and probationers, delinquent, recovery 

action unauthorized ......................•............... 
Cost contribution by parolees and probationers, exemption ........ . 
Officers as law enforcement officers .......................... . 
Parole revocation orders effective at future date, reissuance of amended 

orders ..............................................•. 
Revocation, preliminary hearing; no probable cause found, final 

hearing not precluded on charges ........................... . 
Suspected violators, custodial jurisdiction of Offender Rehabilitation 

Department ................•..••.•..••..••.•....••..••• 

PER DIEM AND TRAVEL EXPENSES See: TRAVEL EXPENSES AND 
PER DIEM 

PERSONAL PROPERTY 
Delinquent taxes on, lien perfection and enforcement ............ . 
Firefighter's immunity for destruction while extinguishing fire 
Lost; disposition of bicycles turned in to police departments •••..•.• 
Lost or abandoned, sheriff's procedure for disposal .............. . 

PETITION; signature solicitation to amend State Constitution, certain 
proximity of polling place on election day ..................•... 

PHYSICIANS AND SURGEONS 
Permanel1lt and total disability certification, "professionally unrelated" 

defined ............•.................••••..••.•••..... 
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PHYSICIANS AND SURGEONS (Continued) 
Professional practice fees, academic faculty at University of Florida 

Health Care Center ....•..........................•...... 076-159 

POLICE STANDARDS AND TRAINING COMMISSION 
Law enforcement education, cost assessed against convicted persons .. 076-64 
Road-guard inspection officers, training standards .............•.. 076-99 

POLLUTIONjPollution Recovery Fund source .. , " ........... , ... 076-169 

PRISONERS; gain-time for good conduct, schedule applicable to all 
inmates ................................................. 076-190 

PRIVATE INSTITUTIONS; independent postsecondary vocational, tech
nical, trade, and business schools, change of corporate structure or 
name not transfer of liccnse ................................. 076-91 

PROCESS SERVICE; sheriff's duties re out-of-state civil suit ......... 076-171 

PROFESSIONAL AND OCCUPATIONAL REGULATION DEPART-
MENT 
License renewal forms, uniformity ...........................• 076-57 
Nursing license renewal and delinquency periods ................. 076-118 

PUBLIC BUILDINGS; Civic Center, Tallahassee-Leon County, construc-
tion supervision .......................................... 076-52 

PUBLIC DEFENDERS 
County expenditures for telephone and transportation services ...... 076-71 
Useful purpose expenditures by counties ....................... 076-72 

PUBLIC FUNDS 
Circuit court clerks' offices, private legal counsel ................. 076-100 
"Consumer Survival Kit" educational television program, cost under-

writing by state attorneys' office ............................ 076-27 
Expenditure to put public officer's name on official motor vehicle ... 076-191 
State university appropriations, improvement of electrical distribution 

system on sorority row ................................... 076-233 
Worthless checks paid into, service fee mandatory; collection 

procedures .............................................. 076-161 

PUBLIC LODGING AND FOOD SERVICE ESTABLISHMENTS; state 
employee per diem, direct state payment to vendor prohibited 076-3 

PUBLIC OFFICERS AND EMPLOYEES 
Aliens, validity of municipal ordinances banning employment of ..... 076-238 
Civil service examinations, examinee's right to postexamination inspec-

tion of questions and answers .............................. 076-210 
Deferred compensation plan; county establishment procedures and 

personnel covered. ........................................ 076-217 
Elected officials, contributions received; reporting requirements ..... 076-58 
Gratuitous meals at conferences or conventions, travel voucher 

deduction ..•.......................................... 076-83 
Local governments, travel authorization request form not required; 

when mandated, use subject to promulgating agency rules ........ 076-127 
Public funds explmded to put name on official motor vehicles ....... 076-191 
Residency prerequisites or preferences in employment .............. 076-86 
Veterans' reemployment rights, Federal preemption ..•.........•. 076-151 

PUBLIC PRINTING; state agency periodic mailing list purge, "public" 
defined ..........•...................................... 076-76 
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PUBLIC SERVICE COMMISSION 
Chairmanship cycle ..................•..................... 076-244 
Legislator representing other person or entity before, Sunshine 

Amendment applicable ................................... 076-242 

PUBLIC UTILITIES; county and secondary road right-of-way anl1ual 
user charge imposed on; prohibited ........................... 076-14 

PUBLIC WORKS; prevailing wage plus fringe benefits, municipal 
ordinance requiring ...................................... " 076-212 

-R-

RACING· 
Horse racing permit, transfer to another county; referendum ejection 

required ••...•.••....••.....•.•••.••...•••.•....•...•.. 076-108 
Horse tracks and stables, opening and closing date rules .........•.. 076-208 
Municipal purchase of Hialeah racetrack, referendum requirement .... 076-209 
Summer thoroughbred horse racing, number of meet days restricted 

but not mandated .......................•............... 076-33 
Sweepstakes program within confines of pari-mutuel track ...•..... 076-131 

REAL ESTATE AND REAL PROPERTY 
Englewood W,ater District lease or license to private corporation 

unauthorized ........................................... 076-37 
Firefighter's liability for destruction while extinguishing fire ........ 076-67 
Resale industry, state agencies with jurisdiction to regulate ••....... 076-48 
Sole property of taxpayer, occupied on weekends and not rented; tax 

status ..............•.................•....•........... 076-177 

REAL ESTATE COMMISSION; real estate resale industry, jurisdiction to 
regulate ...................................•.•..•........ 076-48 

RECORDS 
Accountancy Board, Public Records Law; applicability and exemption. 076-225 
Arrest record expunction, state attorneys' duties upon court order ... 076-70 
Corporations Division search fee; video computer termil'lal free access 

by public ............•...........•..............•...... 076-34 
Examinee's right to postexamination inspection of civil service ques-

tions and answers .,...................................... 076-210 
Orlando-Orange County Industrial Board, Inc., public inspection 

inapplicable ............................................ 076-194 
Pretrial investigations, state attorneys' investigators; confidentiality 

under police secrets rule .................................. 076-156 

REDDICK, TOWN OF: alcoholic beverage vendors, off-premise consump-
tion: regulatory rights ...................................... 076-211 

REGIONAL PLANNING COUNCILS 
Municipal participation discretionary; one council per region ........ 076-15 
Reorganization, membership restrictions, per capita dues, etc. ....... 076-39 

RELIGIOUS ORGANIZATIONS AND INSTITUTIONS; church day 
schools, Sunday schools, and vacation bible schools, municipal public· 
service tax exemptions ..•.......................•.......... 076-42 

RESIDENCE; Florida residency, prerequisites and preferences in public 
employment .•..•..•.........••......•........•.....•..•. 076-86 
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RE','CIREMENT SYSTEMS 
J,i'lorida Retirement System investment expenses, source of funds 076·158 
State Retirement Commission, hearing officers and internal organi· 

zation ..•............................................. 076·116 

REVENUE DEPARTMENT 
Documentary stamp tax penalty assessments mandatory ........... 076·215 
Tax manual of instruction materials, rules under Administrative 

Procedure Act ....•.....•............................... 076·123 
Worthless check collection procedures, service fee mandatory ....... 0'76·161 

REVENUE SHARING; gas tax funds, eighth cent; municipal expendi· 
tures, certain authorized .................................... 076-223 

ROADS AND BRIDGES 
Bicycle paths parallel to state roads, motor vehicle operation on, over, 

or across .•...............................•.......... ,. 076 .. 176 
Construction contracts, minority business enterprise prerequisite on 

certain portion unauthorized ....•.......................... 076·79 
Municipal streets, unilateral vacation of dedication ...........•... 076·12 

·s· 
SAVINGS AND LOAN ASSOCIATIONS; business or agricultural loans 

exceeding certain amount, interest rate ........................ 076-187 

SCHOOLS 
Collective bargaining subject matter, welfare trust fund as .......... 076-174 
Construction contracts, prevailing state wage rate clause beyond school 

board powers ........................................... 076·154 
Impact or user fees, connection to municipal water and sewer systems. 076·137 
School board construction contracts, prevailing state wage rate clause 

exceeds powers .•.........•............................. 076·154 
School board contract to transport parochial school students 

prohibited ..........................•.................. 076·61 
School zone speed limits, local officials unauthorized to establish .... 076·63 

SEMINOLE MEMORIAL HOSPITAL; service fees, resident and non· 
resident patients ...... ................................... 076·222 

SEX DISCRIMINATION; female police officers, policies or regulations 
limiting duties to defined areas ............................... 076·205 

SHERIFFS 
Arrest powers, ne exeat writ ................................. 076·13 
Financial report, annual; closing books, remitting unexpended funds 

and collections, etc. ...........•..........•............... 076·157 
Service of process, out·of·state civil suit ............•........... 076·171 

SOCIAL SECURITY; trust fund investment expenses, source of pay· 
nlent ................................................. 076·158 

SOVEREIGN IMMUNITY 
Claims bills 01' relief acts, payment from state funds (Dade) ......... 076·147 
Swine flu vaccine administered by private health institution for Health 

and Rehabilitative Services Department . . . . . . . . . . . . . . . . . . . . . .. 076·188 
Waiver by state, effect on municipalities. . . . . . . . . . . . . . . . . . . . . . .. 076·41 
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SPECIAL AND LOCAL LAWS; fire protection and ancillary emergency 
services, special district; populated, unincorporated area of nonchar ter 
county ..............•...........•..•.......•...•..•..•• 076-73 

STATE AGENCIES 
Creditor accounts; collection, settlement, or chargeoff ..•.. • . • • . . .. 076·218 
Mailing list periodic purge, public defined ..•..•.•...•.••....... 076-76 

STATE ATTORNEYS 
Arrest record expurtction upon court order .•..•..•....••..•.... 076·70 
County expenditures for telephone and transportation services ...... 076·71 
Educational television program "Consumer Survival Kit" cost under-

written by .......•........•........•.....•.•...•..•.•.. 076·27 
Investigato>:y records and materials, pretrial; confidentiality under 

police secrets rule .•....................•................ 076·156 
Useful purpose expenditures by counties ......•..•..•..•....... 076·72 

STATE BUILDINGS; armory; county ordinance requiring inspection and 
recel'tification of structural components of all buildings inapplicable 
(Dade) ..........................•..................•..• 076·122 

STATE FAIR AUTHORITY; purchasirtg laws and Casualty Insurance 
Risk Management Trust Fund applicability .........•..•........ 076·185 

STATE FIRE MARSHAL 
Fire alarm devices not part of sprinkler systems, fire protection system 

excluded .......................•..•................... 076·22 
Fire inspections and extinguishing equipment requirements, condo· 

minium and cooperative apartments .•.....................•. 076·4 

STATE OFFICERS AND EMPLOYEES 
Career Service Commission, discretionary referral of appeals to hearing 

oflicers of Administrative Hearings Division ..............••... 076-50 
Group insurance alternative, qualified health maintenance organization 

membership ...................•..••...••...•••.•• "..... 076-93 
Sick leave while traveling, per diem reimbursement unauthorized 076·46 

STATE PLANNING DIVISION; regional impact developments; vested 
rights, etc. .......•..................•.•...•••..•••••.••.• 076-97 

STATE RETIREMENT COMMISSION; hearing officers and internal 
organization, Administrative Procedure Act applicable ......•...... 076-116 

STATE UNIVERSITIES 
Funds appropriated, electrical distribution system improvement on 

sorority row .... . . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . . • . . . . . .. 076·233 
Medical and dental professional practice fees, University of Florida 

Health Care Center .........•.•.......•.•.•...•.......... 076·159 
STATUTES; construction; repeal of section incorporated by reference in 

another section ..................•...••.••.•••••••.•.•• ,.. 076·216 

SUBD~':ISION~~ dedication of portion for public park required by 
mtlU1clpalordlnance ...•.........•.............•....•.•..•. 076·199 

SUNLf\NJ? TRAI~I~G CENTERS; visits or entry to grounds by public, 
monltorillg; restnctlons .....•......•.•..............•...... 076·95 

SUNSHINE AMENDMENT; legislator representing other person or entity 
before Public Service Commission, applicability .......•••...•.... 076·242 
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TAXATION 

Ad valorem exemption based on income, wealth, property tax burden, 
etc.; no constitutional authority ...............•.•.•.......• 076·129 

Agricultural lands rezoned commercial at owner's request, reclassi· 
fication .•.•..••....•............•.....••••............ 076-162 

Collectors 
County fee officers; office rent, budget, legal services, etc. (Brevard). 076·173 
Extortion insurance purchase ...•....•...••.........•.••... 076-18 
Fidelity bond, one to satisfy all taxes collected .•...........•.•. 076-198 

Deferred ad valorem taxes on aged persons' homesteads; constitutional 
authority lacking ........•..........•...........•..••...• 076·115 

Exemption; disabled veteran nonhomestead property; limited exemp· 
tion applicability •. ,..................................... 076-144 

Exemption or immunity, drainage or water management district lands. 076-87 
Liens, special assessment, date of attachment ...•...•............ 076-163 
Manual of instruction materials prepared by Revenue Department, 

rules under Administrative Procedure Act .......•.••.........• 076-123 
Mobile two-way radios, tax status as tangible personalty •...•...... 076-179 
Private interest leasing former Interama landS, ad valorem tax and 

municipal occupational licenses ............•...•..•..•...... 076-143 
Property appraiser commissions, excess; remuneration earned but not 

received till after distribution formula amended .•....•...•..... Q76-29 
Rental of land for house trailer parking, municipal tax not authorized. 076-186 
Rental truck and car tires, fuel, and repair parts; status ......•...•. 076-164 
Special assessment liens, date of attachment .•.•.....••.......... 076-163 
Tangible personalty, delinquencies; lien perfection and enforcement .. 076-36 
Tax sale proceeds, distribution to satisfy recorded county welfare lien. 076-168 
Water management districts, taxing authority not granted by proposed 

constitutional amendment restricting millage .•................ (,76-7 
TELEGRAPHS AND TELEPHONES; police department telephones, 

monitoring or recording conversation on ..•.••.•...........•... 076·195 
TENNIS COURTS; construction or repair by state certified contractors 

of various categories .•........•....................•.....•• 076·239 
TORTS; swine flu vaccine administered by private health institution for 

Health and Rehabilitative Services Department, sovereign immunity " 076·188 
TRAFFIC CONTROL 

Bicycle trails parallel to state roads, motor vehicle traffic on, over, or 
across •..• •.....••..................••...........•.... 076·176 

Infractions 
Detainer of motorist, sufficiency to chemically test for intoxication. 076-23 
Hot or fresh pursuit doctrine ..•............•..........••... 076·6 
Property damage, court appearance threshold amount ........... 076·23 

School zone speed limit, school officials without power to regulate ... 076-63 
Volunteer firemen en route to fire station, applicable traffic laws .... 076·231 
Weight Review Board, bad debt write off unauthorized ..........•.. 076·105 

TRANSPORTATION DEPARTMENT 
Road construction contracts, minority business enterprise prerequisite 

on certain portion unauthorized ....•........•.........•...• 076·79 
Weight Review Board, bad debt write off unauthorized .....•.•..... 076·105 
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TRAVEL EXPENSES AND PER DIEM 
Circuit judge, mUlticounty district; headquarters ••......•....•••. 076-56 
Direct payment by state to vendor prohibited ...••...•....•.•... 076-3 
Gratuitous meals at conferences or conventions, voucher deduction .. 076-83 
Offender Rehabilitation Department employees designated law en-

forcement officers, appearance as witnes/ies in court ••••..••..••• 076-5 
State Board of Accountancy, travel expense: convention or conference 

defined ..•.•.............••..............•.•..•..•...• 076-89 
State employee taking sick leave while traveling, expense reimburse-

nlent unauthorized •......•....•.......•.•...•••......... 076-46 
Travel authorization request form not tequired of local government 

officers and employees; when mandated, use subject to promulgating 
agency rules ..............•.•........•...•.••••••••.•••• 076·127 

I~ TREES, SHRUBS, AND PLANTS; native, wild; sale or transport •••••• 076-170 
TRUSTS; realty as corpus of inter vivos trust, settlor as cO trustee and 

beneficiary; homestead tax exemption unavailable ...•.•••..•..... 076-204 

-u-
USURY; business or agricultural loans by state or national banks and 

savings and Joan associations exceeding certain amounts ..•.•••.... 076-187 

-V-
VENUE; change of, accrued costs payment ....••....•....•.•..•.. 076-10 

VETERANS 
Disabled, limited property tax exemption applicability to non-

homestead realty •..•• " ••• ,............................. 076-144 
Permanently and totally disabled, certification Jetter for service-

connected disability .••• . . . . . . . . . . . . . . . . . . . . • • . . • • • . . . . . •• 076·229 
Permanently and totally disabled, homestead tax exemption amount .• 076-228 
Reemploymlmt rights, public employees; Federal preemption ••..•.• 076-151 

VITAL STATISTICS 
Birth certificates, amendment after sex reassignment surgery .•.••..• 076-213 
Birth certificates; issuance in hyphenated combination, wife's maiden 

nllme and husb'lnd's surname ..•...•..•...•••..••••••••••••• 076-235 

-W-
WATCHMAKERS' COMMISSION; watch or clOCk, construction and 

repair not separate trades; single licensing .•.•....•.....•••.••.•. 
WATER AND SEWER SYSTEMS; impact or user fees charged by 

municipal system to district schools ••••..•.....••.•••..•.•••.. 
WATER MANAGEMENT DISTRICTS 

Dixie Drainage District supervisors, election; proxy voting by land-
o\vners . t " ~ ........................... 'l- '" .. " t .. '- , .... ~ .. ., • , .. ~ .............. I ... .. 

Public access to lands, discretionary prohibition ...•..•.•••.•.•••• 
Tax imlnunity or exemption ..••...•.•...•.•..•.••....•.•.•.• 
Taxing authority 110t granted by proposed constitutional amendment 

restricting millage •.•••.......•....•....••••••..•••.•.•.. 
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WEAPONS AND FIREARMS 
Business premises protection; convicted felon working in close prox-

imity to firearms ...••.......••.....••.•..••............. 076-220 
License, county issued; county imposed restrictions invalid ......... 076·9 
"Taser TF·1" electronic device within purview of firearm ...•••..•. 076·45 

WEST ORANGE MEMORIAL HOSPITAL TAX DISrRICT; ambulance 
service owned and operated by, unauthorized •.•.•.•........•..• 076·227 

WINTER GARDEN, CITY OF: tax on rentals of land for house trailer 
parking not authorized .•.............••..••••.•...••.•.•... 076·186 

WIRETAP LAW: polil~e department telephones, monitoring or recording 
conversations on ..••........••.•..••.••...•...•......•••.. 076-195 

WITNESSES 
Expert witness fees, quasi-judicial administrative proceeding •••••••. 076·82 
Fees, Offender Rehabilitation Department employees desigl1ated law 

enforcement 0fficers .....••.••....•••..•.•.•...•..•.••..• 076-5 
WORTHLESS CHECKS 

Municipalities receiving, service charge imposition for 'Collection .•.•. 076·62 
Payment to public funds by, service fee mandatory; collection 

procedures •.••.•....•...•.•••.....•..•..•.•..•.•....•.• 076·161 

-Z-

ZONING 
.,\gricultural land rezoned commercial at owner's request, tax reclassifi-

cation •....•.••...••••...•......•..........••..•..••.. 076-162 
AI~ohol.ic beve~age license application or transfer denial on grounds of 

vlolatmg zonmg •.•.••..••.•••.•..•.•.•..••.•..••.••...•. 076·98 
Private property rezoning application by owner, municipal procedures 076-224 
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CITATOR 
CITATOR TO FLORIDA STATUTES, LAWS OF FLORIDA, AND STATE 

CONSTITUTION, CONSTRUED OR CITED IN OPINIONS RENDERED 
FROM JANUARY 1 THROUGH DECEMBER 31,1976 

CITATOn TO FLOlHDA STATUTES 

S('CtiOll Opillion :\io. St'dion Opinioll :-.in. Sl'diOll Ollinitlll :\io. 

1.01 076·42 20.06 ~cont.) 076·184 28.242 076-10 
076-87 20.15 076·143 2B.29 076·112 
076·226 076·159 30.01 076·171 

6.02, 20.16 076·33 30.15 076·13 
6.06 076·19 20.18 076·160 076-171 

11.141- 076·160A 30.19 076-171 
11.147 076·53 20.19 076·202 30.231 076-157 

11.147, 20.22 076-52 076·183 
11.148 076·53 076·81 30.30 076·171 

11.26 076·1 20.25 076-143 30.49 076·157 
11.47 076-207 20.29 076-175 076·183 
13.221, 076-185 30,49-

13.251 076-241 20.30 076-57 30.50 076·11 
13.90· 076-118 30.50 076-157 

13.996 076-53 20.315 076-78 076·183 
13.96, 076-184 30.51 076-157 

13.98, 23.019 076·146 31.01· 
13.99 076-53 23.069, 31.06 076-112 

15.0B 076·25 23.106 076-64 31.05, 
15.09 076·34 26.52 076·56 31.06 076·112 
15.13 076·145 27.02, 311.032 076·11 
17.03 076·107 27.03, 3'1.041 076·10 

076-218 27.04, 076·11 
17.04, 27.06 076·156 076·113 

17.041, 27.12, 34.171 076·85 
17.05, 27.13 076-105 34.191 076·11 
17.18, 27.25, 39.03 076·2U 
17.20, 27.255 076·156 39.12 076·156 
17.22 076-218 27.33 076·71 45.011, 

20.02 076-53 27.34, 45.021 076-13 
20.03 076·52 27.54 076-71 4.5.031 076·112 

076·53 076·72 47.091-
076·160 28.06 076·100 47.181 076-10 
076·185 28.101 076-153 47.191 076·10 
076·202 28.222 076·112 48.161, 

20.04 076·(j0 076-119 48.193, 
076·53 28.223 076,112 48.194 076·171 
076-116 28.231 076-11 49.011, 
076·175 28.24 076-11 49.10, 

20.05 076-52 076·90 49.:n 076-94 
076-81 076·112 50.071 076-94 
076·126 076·113 51.011 076·113 
076-159 076·125 55.10 076·112 
076·236 28.2401 076-112 57.011, 

20.06 076·57 28.241 076-11 57.021, 
076-78 076·112 67.031 076-112 
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CITATOR TO FLORIDA STATUTES 

Section Opinion No. Section Opinion No. Section Opinion No. 
57.041 076-59 104.37, 112.08-

076-112 104.371, 112.14 076-8 
57 .. 071 076-112 104.373 076-88 112.09 076-8 
57.081 076-94 105.011, 076-174 

076-112 105.031 076-130 076-217 
57.091 076-112 106.011 076-55 112.10 076-174 
61.11, 076-88 112.11 076-8 

61.13 076-13 106.021 076-55 076-174 
63.508 076-5 076-88 112.12 076-8 
68.02 076-13 076-145 076-174 
74.051 076-11 106.04, 076-217 
79.01, 106.07, 112.19 076-5 

79.02, 106.08 076-88 076-24 
79.08 076-112 106.10 076-55 112.215 076-217 

83.08- 076-88 112.311-
83.19 076-113 076-145 112.324 076-54 

83.56, 106.14 076-145 112.3141 076-1 
83.59, 106.15 076-88 112.3145 076-202 
83.60, 076-145 112.316 076-1 
83.62, 106.17 076-88 112.317 076-51 
83.625 076-113 106.19, 112.320 076-152 

83.73 076-27 106.22 076-145 112.321 076-54 
90.01, 106.29 076-88 076-152 

90.011 076-60 110.022 076-53 112.322 076-54 
90.14, 076-126 112.324 076-51 

90.141 076-5 110.041 076-50 076-54 
90.231 076-82 110.042 C,(6-53 112.3241 076-54 
97.012 076-145 110.051 0'/6-53 112.40, 
97.021 076-129 076-54 112.45 076-51 
97.091, 110.061 076-50 112.49, 

97.103 076-66 076-53 112.51 076-155 
98.211 076-125 076-126 112.531 076-38 
98.212 076-125 111.0i1 076-58 076-217 

076-165 111.05 076-51 112.531-
99.023, 112.021 076-86 112.534 076-99 

99.152, 112.061 076-3 112.532, 
99.153 076-55 076-5 112.533 076-38 

100.031, 076-17 113.01-
100.041 076-198 076-46 113.02 076-25 

100.361 076-88 076-56 113.06 076-25 
076-167 076-82 114.01 076-152 
076-232 076-83 114.04 076-152 

101.151, 076-85 076-198 
101.161 076-189 076-89 115.01, 

101.261, 076-127 115.09, 
101.262, 112.075 076-8 115.15 076-151 
101.263 076-55 076-93 116.01 076-157 

104.071, 112.08 076-8 116.03 076-157 
104.081, 076-174 076-206 
104.35 076-88 076-217 119.01 076-156 

104.36 076-44 112.08- 076-210 
076-74 112.12 076-174 076-225 
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Section Opinion No. Sectioll Opinion No. Section Opinion No. 
119.011 076-21 121.151(cont.)076-158 145.17 076-17 

076-153 121.22 076-116 145.18 076-146 
076-156 121.22- 155.04, 
076-194 121.24 076-116 155.16, 
076-225 121.23, 155.20, 

119.012 076-194 121.24 076-116 155.24, 
119.041 076-70 122.24, 155.25 076-222 
119.07 076-21 122.34 076-24 160.01 076-15 

076-34 125.01 076-11 076-39 
076-153 076-17 160.02 076-15 
076-156 076-20 163.01 076-193 
076-194 076-98 163.02 076-39 
076-210 076-127 163.03 07'6-160A 
076-225 076-173 163.160, 

120.021 076-123 076-207 163.170, 
120.50 076-80 076-227 163.175, 
120.52 076-50 125.0105 076-62 163.180 076-39 

076-80 125.17 076-153 163.3161 076-160 
076-82 125.222 076·173 163.3161-
076-116 125.27 076-20 163.3211 076-160 
076-123 125.35, 163.3164, 
076-126 125.38 076-173 163.3177 076-160 
076-145 125.42 076-14 163.3181 076-2£4 
076-242 125.66 076-150 163.3194, 

120.53 076-50 076-172 163.3197 076-160 
076-116 076-224 163.3204 076-160 

120.54 076-80 125.69 076-19 076-160A 
076·116 076-172 163.3207, 
076·118 125.73, 163.3211 076·160 
076-123 125.74 076·84 163.330 076-140 
076·126 129.01, 163.330-
076-145 129.011 076-183 163.450 076-140 
076·208 129.02 076-157 163.335, 

120.55 076·116 076-183 163.340, 
076·123 129.06 076·157 163.345, 

120.57 076-50 129.08 076·153 163.355, 
076-116 129.09 076-100 163.370, 
076·225 076-153 163.375, 
076-242 137.01, 163.380, 

120.58 076-82 137.02 076-198 163.385, 
076-116 142.01, 163.420 076-140 
076·242 142.02, 163.603, 

120.59 076-116 142.03 076·183 163.604 076·73 
120.68 076·242 145.011 076·17 163.633 076-73 
120.72 076·80 145.022 076-100 076-227 

076·242 145.031 076·17 165.022 076-87 
120.73 076·236 145.10 076·146 165.031 076-96 
121.021 076-158 145.12 076-29 165.041 076-87 

076-207 076-173 165.051, 
121.025, 145.121 076-17 165.052 076-96 

121.031 076-158 076-206 165.26· 
121.151 076·115 145.131, 165.28 076-96 
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Section Opinion No. S('ctiol1 Opinion No. Section Opinion No. 
166.021 076-38 177 .081(cont.)076-199 197.271, 

076-40 177.101 076-12 197.291, 
076-199 180.13 076-137 197.535 076-168 
076-209 180.191 076-222 201.01 076-206 
076-212 192.001 076-164 201.08 076-215 
076-219 076-179 201.11, 

166.03 076-157 192.051 076-177 201.12 076-206 
166.041 076-12 192.06 076-42 201.17 076-215 

076-197 076-129 205.022, 
076-224 192.091 076-8 205.042 076-30 

166.042 076-12 076-173 076-234 
076-20 192.14 076-177 205.043 076-143 
076-40 193.116 076-198 206.205 076-43 
076-98 193.461 076-162 206.605 076-223 
076-120 193.511 076-164 210.07, 
076-211 195.0012, 210.12, 

166.101 076-209 195.002, 210.18 076-43 
166.111 076-121 195.022, 212.03, 

076-200 195.027, 212.031, 
076-209 195.032 076-123 212.081 076-186 

166.121 076-121 195.042 076-87 215.19 076-154 
166.201 076-137 195.062 076-123 076-212 

076-186 195.087 076-8 215.26 076-107 
076-234 076-18 215.32 076-107 

166.221 076-30 076-173 076-159 
076-219 196.001 076-143 215.34 076-62 

166.231 076-42 196.012 076-143 076-161 
076-186 076-166 215.35 076-236 

166.241 076-64 196.031 076-109 215.37 076-28 
166.251 076-62 076-177 215.44-
167.005- 076-204 215.53 076-115 

167.78 076-42 076-228 076-158 
167.05 076-20 196.051 076-177 215.47 076-115 
167.09 076-12 196.081 076-228 216.011 076-52 
167.28 076-40 076-229 076-53 

076-120 196.091, 076-135 
167.30, 196.101 076-228 076-159 

167.31, 196.181 076-179 076-202 
167.32, 196.195, 216.081 076-53 
167.36, 196.196, 076-54 
167.37 076-120 196.197, 216.181 076-236 

167.431 076-42 196.198 076-42 216.192 076-53 
168.07 076-40 196.199 076-42 076-54 

076-98 076-87 076-236 
076-211 076-143 216.351 076-126 

170.07, 196.202 076-144 218.21, 
170.08 076-163 076-228 218.215, 

170.09 076-168 196.24 076-144 218.25 076-223 
171.043, 197.056 076-36 218.31 076·196 

171.051, 076-168 218.32 076-157 
171.052 076-221 197.062, 076-196 

177.071, 197.086, 218.33, 
177.081 076-12 197.092 076-36 218.34 076-196 

514 



ANNUAL REPORT OF THE ATTORNEY GENERAL 
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Section OpiniOl~ No. Section Opinion No. Section Opinion No. 
218.35 076-11 255.25 (cont.) 076-52 316.066 076-21 

076-100 255.251- 316.072 076-231 
076-173 255.256 076-202 316.110, 

218.36 076-29 255.28, 316.1105, 
076-100 255.30 076-52 316.111 076-176 
076-157 257.05 076·76 316.131 076-63 
076-173 272.03· 076-223 
076-206 272.09 0'1'6-135 316.181 076-63 

219.01 076-157 272.124 076-135 316.182, 
219.02, 283.27, 316.184 076-63 

219.05 076-18 283.28 076-76 076-223 
219.06 076-157 284.17, 316.199, 

076·206 284.31, 316.200 076-105 
219.07 076-157 284.39 076-185 316.223 076-132 
228.03, 286.011 076-58 316.2397,. 

228.041 076-106 076-102 316.2398, 
228.091 076-216 076-103 316.271 076-231 
229.053 076-159 076-141 316.292 076·132 
230.23, 076-193 317.01, 

230.33 076-61 076-194 317.04 076-231 
234.01 076·61 076-202 317.131, 
234.082 076-63 076-225 317.171 076-21 
235.32 076-154 076-230 318.13 076·6 
235.34 076-13'1 076-240 318.14 076-6 
237.151 076-137 286.012 076-240 076-23 
239.80 076-218 287.012 076-135 318.17 076-6 
240.001 076-159 076-185 318.19 076-23 
240.031 076-143 076-202 318.21 076-183 

076-159 287.042, 319.24, 
240.042 076-159 287.052 076-135 319.27 076-119 

076-218 287.055 076-142 320.01 076-179 
240.082, 287.062, 322.03, 

240.095 076-159 287.081 076-135 322.051, 
240.103 076-218 288.03 076-27 322.14 076·615 
240.182 076-159 298.01, 322.26, 
241.<171 076-159 298.03, 322.261, 
243.02 076·159 298.07 076-87 322.27 076-23 
246.203, 298.11, 332.Q1, 

246.215, 298.12 076-87 332.08 076-172 
246.217 076-91 076-138 334.021, 

252.38 076-84 298.22, 334.03 076·176 
253.01, 298.25, 076-223 

253.015, 298.34, 334.04 076·176 
253.03, 298.76 076-87 335.065 076-176 
253.031 076-107 316.003 076-63 336.01, 

253.033 076-114 076-176 336.09 076·12 
076-143 076-223 336.59 076-183 

253.04, 076-231 337.11, 
253.05 076·87 316.006 076·63 337.13, 

253.12, 076·223 337.14 076-79 
253.29 076-107 316.008 076·63 339.05 076-79 

253.665 076·87 316.021 076·183 350.011 076-:l42 
255.25 076·4 316.051 076·231 350.45 076-21 
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Section Opinion No. Section OpinioJl ~o. Section Opinion No. 
372.021 076-80 402.13 076-95 470.12 076-16 
372.121, 402.17 076-105 473.04, 

372.573 076-87 076-201 473.05, 
373.069 076-7 076-218 473.06 076-225 
373.139 076-87 402.18 076-201 473.07, 
375.041 076-107 403.121, 473.08 076-89 
380.04 076-160 403.131, 473.141 076-225 
380.06 076-97 403.165 076-169 473.21 076-89 
381.031 076-16 403.704 076-135 473.241, 
382.18, 413.091 076-65 473.261 076-225 

382.20 076-235 421.03, 475.01 076-48 
382.49 076-213 421.04, 076-57 
384.061 076-26 421.05, 475.11 076-57 
393.01, 421.07, 475.13 076-48 

393.02, 421.08, 475.20 076-57 
393.04, 421..091, 475.25, 
393.11, 421.22, 475.39 076-48 
393.12 076-95 421.27 076-102 477.06, 

393.13 076-95 423.02 076-102 477.07, 
076-201 440.43 076-58 477.17, 

393.13- 446.011, 477.21 076-28 
393.14 076-201 446.041, 478.021, 

394.453, 446.091, 478.041, 
394.455 076-153 446.101 076-69 478.151, 

394.457 076-59 447.203, 478.161, 
076·153 447.309 076-174 478.171, 

394.459 076-59 447.605 076-102 478.221, 
076-95 076-225 478.27 076-48 
076-153 455.012 076-238 489.01, 

394.467, 455.013 076-225 489.05, 
394.473 076-59 455.014 076-134 489.06 076-203 

394.59 076-153 455.015 076·47 500.46 076-77 
394.66 076·77 076·134 501.203, 

076·153 455.06 076·185 501.204 076·48 
076·202 455.08 076·225 076·226 

394.67 076·153 458.21 076·26 501.207, 
076·202 464.021 076-149 501.208 076·48 

394,.68 076-153 464.051 076·57 501.211 076-226 
394.69 076-202 076·118 501.212 076·48 
394.70, 464.071 076·47 076-226 

394.71 076·153 464.111 076-118 501.213 076·48 
076-202 076·149 509.2111 076-4 

394·.72 076·202 464.121, 550.01 076-208 
394.73 076-153 464.131, 550.011 076·33 

076·202 464.151 076·118 550.02 076·208 
394.73· 464.21 076·57 550.05, 

394.77 076·153 464.22 076-149 550.06, 
394.74, 465.031 076·149 550.07 076·108 

394.75, 466.27 076·104 550.081 076·33 
394.76 076-153 468.101, 550.16 076·131 

076·202 468.102, 550.17, 
394.80 076·153 468.106 076·239 550.18, 
397.099 076·26 470.01, 550.19 076-108 
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I Section Opinion :-Jo. S ('('ti 011 Opinion No. S/.'ction Opinion No. 
.t 

Ii 550.41 076-33 607.007, 743.07 076-120 P 
L\ 550.41- 607.177, 744.3101 076-32 
i ~ 550.46 07£·33 607.191 076·91 768.28 076·41 

::1 550.43, 616.251- 076-67 
550.45 076-33 616.263 076-185 076-147 

'I 550.47 076-108 624.03, 076-188 
553.70 076-52 624.04, 775.08 076-192 ,I 553.70- 624.06 076-35 775.081 076-216 

,"t 553.87 076-4 624.307 076-226 775.082, ! 553.73 076-4 624.401, 775.083 076-9 
i 076-236 62'1.507 076-219 076-111 
1 553.74, 624.509, 076-172 'i 
\ 553.75, 624.510, 775.15 076-192 
1 
1 553.76 076·236 624.512, 776.05 076-172 

I 553.77, 624.513 076-35 076·178 
553.78 076-4 624.603 076-174 776.06 076-178 

~ 076-236 627.351 076-35 790.001 076-5 
I 553.79 076-236 633.01 076-4 076-24 ! 
i 553.80 076-4 076-22 076-45 1 
j 076·52 633.021 076-22 076-172 

~ 
076·236 633.05 076-4 076-220 

553.81, 076-22 790.01 076-9 
I 553.83 076-236 633.061, 076-133 

',I 559.78 076·27 633.065 076-22 076-220 
561.14, 633.081, 790.02 076-220 

I 561.17, 633.085 076-4 790.05 076-9 
1 561.18, 633.30 076·75 076-172 

561.19 076-98 633.30- 076-220 
561.25 076·111 633.49 076-75 790.051 076-172 
561.29 076-98 633.35, 790.06 076·9 

076·211 633.36, 076·172 
561.32 076·98 633.37, 076·220 
561.34 076·40 633.42, 790.08 076·133 
561.44 076-40 633,45 076-75 790.23 076-220 

076·98 689.071 076-204 790.25 076-172 
562.06 076-98 705.01 076-101 076-220 
562.14 076-211 705.16, 791.01, 
562.27, 705.18 076-101 791.02, 

l 
562.35 076·43 076-133 791.04, 

562.45 076·40 711.04 076-129 791.06, 
076-98 715.01 076-101 791.06, 
076-211 077-133 791.07 076·182 

563.02 076-40 741.01 076-31 794.03 076-156 
076-211 076-60 801.221 076-156 

570.15, 741.03, 810.08 076-216 
570.151 076·99 741.04, 821.19 076-216 

589.26 076·87 741.051, 827.07 076·21 
590.02, 741.052, 076·49 

590.08, 741.055, 827.09 076·49 
590.081, 741.06, 828.041 076·21 
590.082 076·20 741.08, 076·49 

601.04 076-175 741.09 076-60 832.07 076-62 
601.10 076-135 742.021 076-13 076-65 
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l; CHAPTERS, FLORIDA STATUTES 

Chapter Opinion No. Chapter Opinion No. 
6 076-19 120 (cont.) 076-145 

13 076-53 076-225 
,~ 13, part II 076-241 076-236 j·,i 

i \ 15 076-34 076·241 
! . 17 076-218 125 076-73 
:1 20 076-53 076-160 

076-175 076-207 
076-185 125, part III 076-84 
076-202 076-127 

23 076-53 129 076-11 
23, part IV 076-64 076-64 
27 076-156 076-183 
28 076-11 076-207 

:1 30 076-157 145 076-17 
39 076-21 076-100 

;; 076-156 076-146 
49 076-94 076-157 
68 076-13 076-173 
74 076-11 076-217 
83 076-113 153 076-73 
90 076-5 155 076-8 
97-106 076-88 076-222 

105 076-130 160 076-15 
106 076-55 076-39 

076-145 163 076-39 
110 076-53 076-73 

076-54 163, part I, part II 076-39 
076-126 163, part III 076-140 
076-202 163, part V 076-73 

112 076-24 165 076-96 
076-155 076-227 
076-174 166 076-12 

112, part III 076-1 076·38 
076-51 076-42 
076,202 076-120 

112, part V 076-51 076-127 
112, part VI 076-38 076-137 
115 076-151 076-140 

[ 119 076-21 076-160 
076-34 076-199 
076-70 076-212 
076-153 167 076-42 
076-156 076-120 
076-194 170 076-163 
076-210 177 076-12 
076-225 180 076-137 

120 076-48 196 076-87 
07fi-52 076-166 
076-80 205 076·30 
076-82 076-143 
076-95 076·186 
076·123 076-234 
076·126 210 076·43 
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Chapter Opinion No, Chapter Opiniol1No, 

212 076-42 464 076-35 
076-186 076-57 

216 076-53 076-118 
076-54 076-149 
076-126 465 076-149 

218, part II 076-99 466 076-35 
218, part III 076-64 468, part II 076-239 

076-173 470 076-16 
076-196 076-203 

234 076-61 473 076-225 
240 076-218 475 076-48 
243 076-159 076-57 
246 076-91 477 076-28 
253 076-107 478 076-48 
255 076-202 489 076-203 
274 076-173 501 076-226 
284, part II 076-185 501, part II 076-27 
287 076-135 076-48 

076-185 550 076-108 
076-202 078-131 

287, part I 076-185 076-208 
076-202 551 076-208 

288 076-27 553, part VI 076-114 
298 076-73 076-122 

076-87 076-236 
0'/6-138 554 076-143 

316 076-6 561-568 076-98 I 

076-19 076-140 I 
076-63 570 076-99 t 

I 
076-176 573 076-123 t 
076-231 590 076-20 I , 

318 076"0 601 076-123 
076··183 076-175 

322 076 .. 50 607.608 076-91 
076-65 617 076-194 

336 076-12 624, part II 076-226 
373 076-87 624-632 076-219 
375 076-107 633 076-22 
380 076-97 650 076-158 
381 076-145 687 076-187 
382 076-235 705 076-133 
393 076-95 741 076-3J. 
394 076-59 790 076-5 

076-95 076-24 
394, part I 076-153 076-172 
394, part IV 076-77 076-220 

076-153 791 076-182 
076-202 832 076-62 

395,400 076-35 076-161 
403 076-145 849 076-131 
403, part I 076-169 076-237 
421 076-102 901 076-99 
446 076 .. 69 934 076-195 
447 076-102 94,3 076-99 
447, part II 076-174 947 076-148 
458,459,461 076-35 
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STATE CONSTITUTION 
Article Opinion No. Article Opinion No. 
!-IV, 1885 076-183 V, §2(1I) 076-32 
I, §2 076-115 V, §2(d) 076·56 

076·129 V, s'l(b)(l) 076·236 
076·222 V, §4(b)(2) 076·236 

I, §7, 1885 076·112 V, §5(b) 076·236 
I, §6 076·225 V, §17 076-156 
1., §9 076·21 V, §18 076·59 

076·129 V, §35,1885 076·242 
076·199 VI, §5 076·198 
076·208 VII 076-158 

I, §12, 1885 076·129 VII, 1885 076-183 
I, 913 076·112 VII, §l(a) 076'186 
I, §16 076·21 VII, §1(b) 076'164 
II, §3 076·32 076-179 

076·51 VII, §1(0) 076·27 
076·241 076-236 

II, §5(a) 076·92 VII, §2 076-115 
076·241 VII, §3 076·115 

II, §5(b). 076·25 076'129 
II, §8 076-189 VII, §3(a) 076-129 
II, §8(e) 076·242 076·143 
III, §1 076-54 VII, §3(b) 076-129 
III, §3(e)(1) 076-243 076-144 
III, §5 076-53 076-179 
III, §8(b) 076·243 076·228 
III, §11 076·20 VII, §4 076·115 
III, §11(a)(21) 076·73 076-123 
III, §12 076·81 076·129 
III, §18 076-54 076-143 
III, §28, 1885 076·243 VII, §6 076-109 
III, §30, 1885 076·81 076-177 
IV 076-155 076'204 
IV, §1(e) 076-155 VII, §6(a) 076-109 
IV, §l(e) 076-53 076·177 
IV, §l(f) 076-152 VII, §6(e) 076·109 

076·198 076·228 
IV, §4 076·107 VII, §9 076·7 
IV, §4(d) 076·218 VII, §9(a) 076·7 
IV, !i6 076-52 076·42 

076·53 076·186 
076·54 VII, §9(b) 076·7 
076-185 076-73 
076·202 VII, §10 076·37 

IV, §7 076-51 076·115 
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