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The Midwest developed its gambling policies by drawing xRV

its people and its legislation from the East and the South.
It was also the place where Jacksonian demccracy, with its
emphasis on the little man and its aversion to privilege,
succeeded in writing into many state constitutions provisions

against lotteries. In modern times, these constitutions

. have had to be amended to make possible modern experiments

with lotteries. The Midwest, too, was the scene of early
efforts to work out legai attitudes towards futures contracts
on grain and other agricultufal products. Chicago, as well,
saw the rise of'modern forms of organized crime. |

The West‘was at first charécacteriéed by a male dominated
cattle grazing and mining society in which amusement centered
in a combination casino, bordello, anq saloon. With the
a;rival of‘eastern farmers and their families, efforts were
made to curtail this aspect of Western life, particularly as
statehood was sought. Nevada was one of the'last states to-
bring gambling under control and one of the fixst to revért
to‘old patterns of life. ‘

Federal law has played mainly a supporting‘role in-the

development of gambling policies. For a while, early Supreme

“Court jurisprudence under the‘Contract Clause inhibited state

efforts to end the state chartered lottery system. Federal
legislative intervention was also required to end the corrupt

Louisiana Lottery. . In modern times, federal policy has been

‘aimed at organized crime. Beginning in the 1950%, a series

of federal statutes have virtually eliminated slot machines
and large scale casino gambling in a "sin city" context.
Federal efforts to restrict the operation of off-track betting

and clandestine lotteries have been less successful. Federal



tax policy, too, takésMépecial recbggiéioh of gémbliﬁéw '
income and gambling businesses. As such, it has had a major AR
impact on modern efforts to alter traditional gambling policies
at the state level.

Lotteries have played a large role in the development
of gambling policy. At first, they were used to raise -
revenue. Later, when they became corrupt, they were 6utlawed.
Today, they have been revived in an effort once again to
raise revenue. They are a particularly objectionable form
of taxation: expensive to operate and not dependabie. It
has been necessary to promote them to keep them in operation.
They have been characterized, not by fraud, as in the 19th
centufy, but the maﬁipulators of the bureaucracy, as in the
éofh'century. |

Few modern codes adequately aﬁtéck syndicated gambling.
Even with efforts at decriminalization of social gambling and
the creation of legal games, some areas of gambling will
apparently remain outside the law and efforts will have to
be made to prohibit them with well drawn laws. Bookmaking,
numbers, lotteries,.caéinbs,'and gambling machinés will have
to.be prohibited.

Efforts at reform of gambling law all too often éoncentrate
solely on the criminal law. The policies of the criminal law
have given rise to parallel civil law rules designed to curtail
gambling contracts, debts, and other civil obligaﬁions.

Fraud, too, in connection with gambling has occupied the attention

of the law.



English law in modern times has been réfofmed. ’ xxvii
Following the American Revolution, England had its Puritan
days under Victoria. 1In 1960, however, English law turned
to a libertarian policy. By 1968, it was necessary to curtail
abuses, but English law today remains permissive by American
standards. .

General findings and conclusions include the need to
examine each forﬁ of gambling on its own terms. Sweeping
géneralizations should be avoided. Consideration in efforts
to suppress or regulate should be given to who operates a
particular form, who participates in it, levels of participation,
methods of promotion, places of participation, and degrees
of regulation. Effective methods of control vary with the
form: publicly operated casinos are the most easily controlled,
while clandestinely operated lotteriés are the least easily
suppressed. Criminal, civil, and tax policies on the state
and federal levels must be coordinated if reform is to be

effective.



The Midwest developed its gambling policies by drawing XXV

its people and its legislation from the East and the South.
It was also the place where Jacksonian democracy, with its
emphasis on the little man and its aversion to privilege,
succeeded in writing into many state constitutions provisions
against lotteries. In modern times, these constitutions

ha&e had to be amended to make possible modern experiments
with lotteries. The Midwest, too, was the scene of early
efforts to work out legal attitudes towards futures contracts
on grain and other agricultufal products. Chicago, as well,
saw the rise of modern forms of organized crime.

The Westvwas at first characacteriéed by a male dominated
cattle grazing and mining society in which amusement centered
in a combination casino, bordello, and saloon. With the
arrival of eastern farmers and their families, efforts were
made to curtail this aspect of Western life, particularly as
statehood was sought. Nevada was one of the last states to-
bring gambling under control and one of the first to revert
to old patterns of life. |
| Federal law has played mainly a supporting role in the
development of gambling policies. For a while, early Supreme
Court jurisprudence under the Contract Clause inhibited state
efforts to end the state chartered lottery system. Federal
legislative intervention was aléo required to end the corrupt
Louisiana Lottery. In modern times, federal policy has been
aimed at organized crime. Beginning in the 1950s, a series
of federal statutes have virtually eliminated slot machines
and large scale casino gambling in a "sin city" context.
Federal efforts to restrict the operation of off—track betting

and clandestine lotteries have been less successful. Federal

%‘?ﬁ-‘mgwim:@‘ L



tax policy, too, takes special recognition of gaﬁblingf _
income and'gambling businesses. As such, it has had a major e
impact on modern efforts to alter traditional gambling policies

at the state level,

Lotteries have played a large role in the development
of gambling policy. At first, they were used to raise .
revenue. Later, when they became corrupt, they were outlawed.
Today, they have been revived in an effort once again to
raise revenue. They are a particularly objectionable form
of taxation: expensive to operate and not dependable. It
has been necessary to promote them to keep them in operation.
They have been characterized, not by fraud, as in the 19th
century, but the manipulators of the bureaucracy, as in the
20th century.

Few modern codes adequately attack syndicated gambling.

Even with efforts at decriminalization of social gambling and
the creation of legal games, some areas of gambling will
apparently remain outside the law and efforts will have to'
be made to prohibit them with well drawn laws. Bookmaking,
numbers, lotteries, caéinos, and gambling machines will have
to be prohibited.

Efforts at reform of gambling law all too often concentrate
solely on the criminal law. The policies of the criminal law
have given rise to parallel civil law rules designed to curtail
gambling contracts, debts, and other civil obligations.

Fraud, too, in connection with gambling has occupied the attention

of the law.

kSN



English law in modern times has been reformed. : xxvii
Following the American Revolution, England had its Puritan
days under Victoria. In 1960, however, English law turned
to a libertarian policy. By 1968, it was necessary to curtail
abuses, but English law today remains permissivé by American
standards. |

General findings and conclusions include the need to
examine each form of gambling on its own terms. Sweeping
generalizations should be avoided. Consideration in efforts
to suppress or regulate should be given to who operates a
particular form, who participates in it, levels of participation,
methods of promotion, places of participation, and degrees
of regulation. Effective methods of control vary with the
form: publicly operated casinos are the most easily controlled,
while clandestinely operated lotteries are the least easily
suppressed. Criminal, civil, and tax policies on the state
and federal levels must be coordinated if reform is to be

effective.

et

e

N e i

iy



ARCL AL e RIS A

Cornell Study--ii

The re

=nrel on which this report ig bacsed was supported in
part by The Daticnnl Instibute of Law Enforcement and Criminal

N

Justice, Low Intforcement Adsistance Administration, U,3. Department
of Juzstice Grant Hupber TH-HI-92-0030, Additional support was alszo
provided by the Conmlsaion on the Review of Hatilonal Policy Toward
Gambting.  The viewpoints expressed in this report, however, do

not necessarily revresent the official position or policies of tLhe

U.5. Department of Justice or of the Commissiou,



JATIONAL GAMBLING COMMLZSLOK
tornell Study--iii

This Report is the product of the combined efforts of students
atl the Cornell Law School, working under the supervision of Professor
G. Robert Blakey. The tollowing participated in the research and
writing of the ﬁeport: Paul D. Bennett, Mary E. Bradley, Don F.
bagenais, Thomas J. Denitzio, Jokn J. D'Onofrio, Philip 8. Figa,
Michael J, Hinton, Harold A. Kurland, Robert 3. Pasley, Paul B. Phinney,
Raymond M. Schlather, Paul K. Stecker, Susan €. Then, and Wilkliam C.
Wallew, Mr. Harold A. Kurland deserves speéial mention.  He had the
responsibility for the preparstion of the cverview; he also acted as
a general coordinator for the research and writing of the individual
reports. The initials of the person who was primarily responsible

for eacch peport are on the cover page of each separate appendix.

G.R.B.

Cornell Law School
February 15, 1074



TAPIONAL GAMBLING COMMISSION
sornell Study--iv

II.

ITT.

IvV.

TARLE OF CONTERTD

LITROBUCTION . o v o o o v v v o,

THE ANTI-LOTTERY STATUTES

A.

B.

c.

T

HE

A.

2

The Current Scheme

Constitutional Issues . . . . .

Historical Developmeﬁt

1. Original detachment

2. The 187¢ "illepal" debate

3. 1890: the decision is made

ho 1995 beyond the mails

The tlodern Accomodation . . . . . . . . .
MODERIN CRININAL STATUTES

The Hefauver Committee . . . . . . . .
Robert Femnedy's Organized Crime Progran

The Urganized Crime Control Act of 1970 . . .
FONCRIMINAL GAMBLING STATUTES . . . .« . . .,
FEDERAL TAX LAVIC

Statutory Framewerk . . . .. . .
Constitutional Issues . . .. .

Congressional Response

Page



TATIONAL GAMRBLING COMMIGHEION
Jornell Study--v

AFPENDIX

Fage
A, 7 U.8.C. 8 20 (Miprant Farm Workers) . . . . . . o . . . . . 69
B. 8 U.3.C. 4§ 1101, 1182 (Immigration) . . . . . . . . . . . . . Th
¢. 12 U.5.C. 85§ 25A, 339, 1730C, 1829A (Lottery Panks) . . . . . . 80
D. 15 U.8.C., 5§ 1171-78 (Transportation of Gambling Devices) . . . 97

E. 13 U.8.C. § 224 (8ports Bribery) . . . « . o . . v ... 129

+xj
b
O’\
et
9]
o«
wn
un
%—)

081-82 (Gambling Ships) . +« . .+ . « « « . « . . . 11

G. 1% U.s.C. § 108% (Transmission of Gambling Information) . . . . 1h7

jend
bt
Inal
[
O
L
l._!
La)
o
=

(Transportation of Lottery Tickets). . . . . . 170

> (Mailing Lottery Tickets) . . . . . . . . . . 182

. 1
=
fed
o
<
T
(9
wn
-

W
D
o

J. 13 U.8.C. § 1303 (Fostmaster as Lottery Agent) . . . . . . . . 212

(Broadcasting Lottery Information) . . . . . . 221

o
2
o
posed
o34
@]
2]
f._l
(&Y
Q
vy

L. 18 U.8.C. § 1307 (State Conducted Lotterys) . . + . . . . . . . 237

M. 18 U.S

0]
2
w3
1
1
oy
s

(Obstruction of State Gambling Law) . . . . . 249

(Travel in Aid of Cambling) . . . . . « . . . 263

[#2)
«Q
=3
foud
0
e
N

n. 18 u.
0. 18 U.8.C. & 1953 (Traﬁsportation of Wagering Items) . . . . . . 291
P. 18 U.5.C. § 1955 {Syndicated CGambling Business) . . . . . . . . 308
Q. 18 U.g8.C. §§ 1961-68 (Racketeer Businmess) . . . . . .« « . . . 335

R.. 18 U.8.C. § 2516 (Wire Taps Gambling) . . . . . . . . . « . . . 36k

[#2]

8. 19 U.8.C. § 1305 (Importation of Gambling Items) . . . . . . . 370
T. INTERNAL REVENUE CODE OF 1954 (Income and Excise) . . . . . . . 373
U. 39 U.S.C. § 3005 (Lottery Mail Impoundment) . . . . . . . . . . hab

‘ v. L2 U.8.C. § 3781 (Law Enforcement Assistance) . . . . . . . . . uho



YATIONAL GAMBLING COWMMIGSION
Cor rell Study--vi

Appendix Page
W,  POSCESBIONS .. ., . hhp
Ko DISIRTCT OF COLUMHTA . . . v v v v v v v v v v v v v e v v oo hen

Y. PUERTO RICO v o & v v v v v v v 0 v v v e e 6 e e e e e e e, hop



ATIONAL GAMBLING COMMISSION
cornell Study--1

I.  TJTRODUCTION

Sugpestions for the decriminalization of new forms of gambling at
the local levell and a threst of pogsible prosecution of State officials
by the Department of Justice? have lent a sense of inmediacy to the

study3 of the Federal statutes relating to gambling.

Ipuo significant studies with respect to the partial
decriminalization of gambling enterprises have been recently conducted.
Both reports oubline the types of illegal games, the various suggestions
for change, and policy implications of legalization in terms of the
potential impact on organized crime and as a 3State revenue source in
lieu of additional taxation. HNeither report contains extensive
statistical findings, perhaps necessarily, nor a thorough legal analysis
of the relevant Federal statutes. §ee Task Forde on Legalized Gambling,
Lagy HMoney (Twentieth Century Fund 197h); Fund for the City of Wew York,
Legal Gambling in Few York (1972). One decriminalization proposal,
legalized casino gambling in Hew Jersey's Atlantic City, was defeated by
a State referendum on Wovember 5, 19Th,

20n August 30, 10Th, Attorney General William B. Saxbe sent the
covernors of cach State currently permitting lotteries a telegram warning
them that "Serious questions have arisen concerning the lottery that is
being conducted in your State," and that "[tlhere is a distinct
possibility that there are violations of the criminal provisions of the
Federal code." U.Y. Times, Aug. 31, 197h, at 1, col. 1. Saxbe then
announced a ninety-day moratorium on Federal prosecution under these
statutes: "Attorney General William B. Saxbe promised representatives of
13 states at a meeting here [Washington] yesterday that he will not act
to shut down their State-run lotteries for at least 90 days in order to
give Congress time to amend Federal antilottery laws." Wash. Post,
Sept. T, 19Tk, at 1, col. 8. But cf. "A Falr Bet: Official Gambling Will
Grow." N.Y, Times, Oct. 13, 197h4, § 4 (The Weck in Review), at 10, col. 3.

3The Commission on the Review of the Nationol Policy Toward
Gombling was established by the Organized Crime Control Act of 1970,
Pub. L. No, 91-452, title VIII, §§ 804-09, B4 Stat. 938 to "conduct a
comprehensive legal and factual study of gambling in the United States
. and to formulate and propose such changes . . . a5 the Commission
may deem appropriate." Id. at 939.
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More than 50 provisions of Federal law directly affect gambling
activities. These statutes have been adopted in diverse circumstances
over more than 80 years and are contained in numerous titles of the

L

United States Code. Yet there has been little effort over the years 1o

analyze these statutes as a whole or to reconsider the policies that they

'represent in light of changing conditions.” It is the purpose of this

Report, therefore, to discuss the origins of

e s

the Federal statutes

e e A

relating to gambling and to articulate from these statutes, the
legislative history, and the major cases what the current Federal policy
is with respect to'gambling in order that policy makers will be in a
position to evaluate what changes, 1f any, should be made.

Thg approach of this Report will be to consider the Federal
statutory scheme relating to gambling, largely chronologically, ". . .. to
knowv what it is, we must know whalt it has been. . . .”6 The antilottery
statutes of the 19th century, the recent crimiﬁal statutes, the tax laws,
and miscellaneous statutes relating to gambling from othgr titles will bé
brought together to determine how current Federal policy developed. VOnlyv
through an understanding of what the laws are, where they came from, and

the specific policies they were enacted to serve can an overall policy

h§§gg e.zg., 7T U.5.C. § 20kk; 8 U.S.C. § 1101; 12 U.8.C. §§ 254,
339, 1730C, 1829A; 15 U.S.C. 8§85 1171-78; 18 U.S.C. §§ 1081-8L4, 1301-0k4,
1306, 1307, 1511, 1952, 1953, 1955, 1961-68, 2516; 19 U.5.C. § 1305; 26
U.S.0. §§ 165(a), uhor-23, Lh61-64; 39 U.S.C. § 3005; 42 U.8.C. § 3781,
b1 u.s.c. § 312 (1970). :

5Thirteen states currently operate lotteries, all legalized since
1964 : New Hampshire, New York, New Jersey, Massachusetts, Connecticut,

‘Pennsylvania, Michigan, Maryland, Illinois, Ohio, Delaware, Rhode Island,

and Maine:

6o. Holmes, The Common Law 5 (Howe ed. 1963).
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analysis be meaningful and productive. BEach of the current Federal
- statutes is, moreover, the subject of a separate appendix. Additional

appendices have alsc been included on the possessions, the Distriet of

Columbia, and Puerto Rico.
. ITI. THE ANTI-LOTTERY STATUTES

Of all the Federal statutes having to do with gambling, thoge

R A e p o AT i S S s e

P gl ot e T P g 5 S

related to lotteries have been of the greatest contemporary import.7

The central provisions concerning lotteries date from the late 19th
century and remain, with one majoryexception, in force in substantially
the same form as they were when first codified in 1909.8 The timé—span
covered by the developing Federal policy toward lotbteries, the complexity
of the statutory evolution and the underlying legislative poliCy, the
clear dichotomy between the lottery statubes and later Federal gamblin5 

lays, and the significance of determining the prior intentions of Congress

TPrior to their recent amendment, the Federal statutes limiting
the operation of lotteries were at odds with the new State-operated
lotteries in several respects. Not only were technical violations of
Federal statutes easily committed by the States (such as transportation
interstate of materials to be used in the lottery enterprise in violation
of 18 U.S.C. § 1301, note 11 infra, or 18 U.S.C. § 1953, note 154 infra,
or utilization of federally insured banks for the distribution of lot+ery
materials prohibited by 12 U.5.C. §§ 254, 339, 1L730C, dnd 18294), but the
parameters of State advextising of lottery ventures were also narrowly
defined by 18 U.5.C. 5§ 1301-02, notes 11l .and 12 infra.- The ‘exemption of
State lotteries by the addition of 18 U.s.C. § 1307 1nfra, note 16, will
eage the immediate lottery conflict.. Since other types pes of gambling,
which might be in serious conflict with Federal statutes have not yet
been legalized by any State, with the exception of Nevada, friction
between Federal and State policies concerning nonlottery gambling hag
not yet sharply occurred.

’ o Bpct of March b, 1909, ch. 321, §5 213, 21h, 237, 35 Stat. 1129-30,
‘ 1136. o o s .
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in light of the current reassessment of State and Federal policy with
regard to lotteries require that the Federal lottery statutes be given

careful attention.
A. . The Current Scheme

The existing scheme of Federal anti-lottery laws consists
. principally of six statutes,g five of which comprise chapter 61 of 18
United States Code.t0 18 U.S.C. § 1301 prohibits the importation and
passing through interstate commerce of lottery tickets and related

11

matier. 18 U.S.C. § 1302 limits the mailing of lotbery tickets,

916 U.8.C. §5 1301-07; 39 U.8.C. § 3005 (1970).

10chapter 61 also includes § 1305, exempting fishing contests,
from the antilottery provisions, and § 1306, prohibiting certain
participation by federally insured or chartered banks in lottery
activities (discussed in connection with the banking law amendments,
Pub. L. No. 90-203, Dec. 15, 1967, Bl Stat. 608 at notes 195-97 infra).

11‘5 1301. Importing or transporting lottery tickets

Whoever brings into the United States for the purpose of
disposing of the same, or knowingly deposits with any express
company or other common carrier for carriage, or carries in
interstate or foreign commerce any paper, certificate, or
instrument purporting to be or to represent a ticket, chance,
share, or interest in or dependent upon the event of a lottery,
gift enterprise, or similar scheme, offering prizes dependent
in whole or in part upon lot or chance, or any advertisement of,
or any list of prizes drawn or awarded by means of, any such
lottery, gift enterprise, or similar scheme; or knowingly takes
or receives any such paper, certificate, instrument, advertisement,
or list so brought, deposited, or itransported, shall be fined
not more than $1,000 or imprisoned not more than two years, or
both.
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advertisements, or related materials .2 18 U.8.C. § 1303 forbids a
postmaster to act as a lottery agent.l3 18 U.S.&. § 130h4 brings radio

communications into the scope of section 1302; it was added by the

12 5 1302, Mailing lottery tickets or related matter

‘Whoever know1ngly deposits in the mail, or sends or delivers
by mail:

Any letter, package, postal card, or circular conbtaining any
lottery, gift enterprise, or similar scheme offering prizes
dependent in whole or in part upon lot or chance;

Any lottery ticket or part thereof, or paper, certificate, or
instrument purporting to be or to represent a ticket, chance,
share or interest in or dependent upon the event of a lottery, gift
enterprise, or similar scheme offering prizes dependent in whole or
in part upon lot or chance;

Any check, draft, bill, money, postal note, or money order,
for the purchase of any ticket or part thereof, or of any share or
chance in any such lottery, gift enterprise, or scheme;

Any newspaper, circular, pamphlet, or publication of any kind
containing any advertisement of any lottery, gift enterprise, or
scheme of any kind offering prizes dependent in whole or in part

“upon lo% or chance, or containing any list of the prizes drawn or

avarded by means of any such lottery, gift enterprise, or scheme,
whether said list contains any part or all of such prizes;
Any article described in section 1953 of this title —-
Shall be fined not more than $1,000 or imprisoned nol more
than two years, or both; and for any subsequent offense shall be
imprisoned not more than five years.

13 § 1303,  Postmaster or employee as lottery agent

Whoever, being a postmaster or other person employed in the
Postal Service, acts as agent for any lottery office, or under color:
of purchase or otherwise, vends lottery tickets, or knowingly sends

~ by mail or delivers any letter, package, postal card, circular, or

pamphlet advertising any lobttery, gift enterprise, or similar scheme,
offering prizes dependent in whole or in part upon lot or chance, or
any ticket, certificate, or instrument representing any chance, share,
or interest in or dependent upon the event of any lottery, gift -’
enterprise; or similar scheme offering prizes dependent in. whole or
in part upon lot or chance, or any list of the prizes awarded by

‘means of any such scheme, shall be fined not more than $100 or

1mprlsoned not more than one year, or both.
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Communications Act of 19311.1h 390 U.8.C. § 3005, in the Postal Service

. title of United States Code,15 implements 18 U.S.C. § 1302 in terms of

E L .

the role of postal agents in restricting the delivery of mail having to

ll*Act of June 19, 1934, ch. 652, § 316, 48 Stat. 1088
5 130h Broadcastlng lottery information

Whoever broadcasts by means of any radio station for which a
license is required by any law of the United States, or whoever,
operating any such station, knowingly permits the broadcasting of,
any advertisement of or information concerning any lottery, gift
enterprise, or similar scheme, offering prizes dependent in whole
or -in part upon lot or chance, or any list of the prizes drawn or
avarded by means of such lottery, gift enterprise, or scheme,
whether said list contains any part or all of such prizes, shall _
be fined not more than $1,000 or imprisoned not more than one year,
or both. ‘

Each day's broadcasting shall constitute a separate offense.

15 § 3005. Talse representations; lotteries

(a) Upon evidence satisfactory to the Postal Service that
any person is engaged in conducting a scheme or device for obtaining
money or property through the mail by means of false representations,
or i1s engaged in conducting a lottery, gift enterprise, or scheme
for the distribution of money or of real or personal property, by
lottery, chance, or drawing of any kind, the Postal Service may
issue an order which -

(1) directs the postmaster of the post office at which mail
arrives, addressed to such a person or to his representative,
to reburn such mail to the sender appropriately marked as in
violation of this section, if the person, or his representative,
is first notified and given reasonable opportunity to be present
at the receiving post office to survey the mail before the
postmaster returns the mail to the sender; and

(2) forbids the payment by a postmaster to the person or his
representative of any money order or postal note drawn to the
order of either and provides for the return to the remitter of
the sum named in the money order or postal note.

(b). The public advertisement by a person engaged in activities
covered by subsection (a) of this section, that remittances may be
made by mail to a person named in the advertisement, is prima facie
evidence that the latter is the agent or representative of the
advertiser for the receipt of remittances on behalf of the advertiser.
The Postal Service may ascertain the existence of the agency in any
other ligal way satisfaectory to it. ‘

(e :
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; do with lotteries. Finally, 18 U.S.C. § 1307 exempts, under defined

circumstances, State run lotteries from the strictures of Federal 1aw.l6

16§ 1307. State-conducted lotberies

(a) The provisions of sections 1301, 1302, 1303, and 130k
shall not apply to an advertisement, list of prizes, or information
concerning a lottery conducted by a State acting under the authority
of State law —- .

(1) contained in a newspaper published in that State, or

(2) broadcast by a radio or television station licensed to
a location in that State or an adjacent State which conducts
such a lottery.

(b) The provisions of sections 1301, 1302, and 1303 shall not
apply to the transportation or mailing to addresses within a State
of tickets and other material ccucerning a lottery conducted by a
State acting under authority of State law.

" (e¢) For the purposes of this section ‘State' means a State of
the United States, the District of Columbia, the Commonwealth of
Puerto Rico, or any territory or possession of the United States.

: ' (d) Tor the purposes of this section 'lottery' means the
. pooling of proceeds derived from the sale of tickets or chance and
allotbing those proceeds or parts thereof by chance to one or more

chance takers or ticket purchasers. 'Lottery' does not include the
placing or accepting of bets or wagers on sporting events or
contests.

SEC. 2 The sectional analysis for chapter 61 is amended by
adding the following item:

"1307. State-conducted lotteries.!. v

SEC. 3 Section 1953(b) of title 18 of the United States Code
is amended by changing the period to a comma and adding: "or (k)
equipment, tickets, or materials used or designed for use within
a State in a lottery conducted by that State acting under anthorlty
of Btate law."

SEC. k. Section 3005 of title 39 of the United States Code is
amended by adding at the end thereof the following subsection:

"(d) Nothing in this section shall prohibit the mailing of
(1) a newspaper of general circulation published in a State ;
containing advertisements, lists of prizes, or information concerning
a lottery conducted by that State acting under authority of State
law, or (2) tickets or other materials concerning such a lottery
within that State to addresses within that State. For the purposes
cof this subsection, 'State' means a State of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, and any
territory or possession of the United States.”
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B. Constitutional Issues

The 19th.century sayw Federal policy toward lotteries shift from
encouragement at the outsetl? to complete prohibition in the District of
Columbia by 187818 and severe regulation elsewhere to the largest extent
possible consistent with Federal jurisdiction by 1895.19 The movement
toward Federal regulation of lotteries posed many crucial issues in
constitutional law, and it was not accomplished without opposition and
debate. Motivation for congressional action was sometimes complex, but
at major steps in the increased regulation of lotteries by the Federal
government, the significaﬁce of the developing Federal constitutional
role was raised and fully discussed.

The major issues which were argued during congressional debate

and before the Supreme Court with regard to Federal legislation on

‘lotteries were as follows: the extent of the congressional power to

regulate interstate commerce under Article 1, § 8 of the Constitution;zo

17Congressional furtherance of lottery ventures is exemplified by
the delegation of power to the corporation for the District of Columbia
to operate lotteries, Act of May b4, 1812, ch. 75, 2 Stat. T26. See
note 30.

lBAct of April 29, 1878, ch. 68, 20 Stat. 39. Two years later,
the House debated H.R. 4000, 46th Cong., 2d Sess. (1880), which would
have prohibited the advertisement or publication of lottery schemes in
the District of Columbia as well, 10 Cong. Rec. 929-30 (1880), but the
bill wag not agreed to after first and fourth amendment objections were
made.

‘19pct of March 2, 1895, ch. 191, 28 Stat. 963.
20nqye Congress shall have Power . . . To regulate Commerce with

foreign MNations, and among the several States, and with the Indian-
Tribes;" U.S. Const. art. I, § 8, cl. 3.
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the rele of the post office within the internal affairs of the States
under clause seven of Article 1, § 8;21 whether the reach of Federal

police pover under the "necessary and proper clause' extends to

‘proscribing new crimes. in a manner with which all States do not agree;22

the extent of the protection afforded the States by the 10th Amendment®3
to make the distinction between crimes they considered to be mala

prohibita and those regarded as mals ig'Eg?h without interference by the

2liThe Congress shall have Power . . . To Establish Post Offices
and Post Roads;" U.S. Const. art. I, § 8, cl. 7. ‘

22irpe Congress shall have Power . . . To make all Laws which
shall be necessary and proper for carrying into Execution the foregoing
[enumerated] Powers, and all other Powers vested by this Constitubion in
the Government of *the United States, or in any Department or Officer
thereof.” U.S. Const. art. I, § 8, cl. 18. '

23”The powers not delegated to the United States by the Constitubion,
nor prohibited by it to the States, are reserved to the States
respectively, or to the people." U.S. Const. amend. X.
24The gistinction is that an act malum in se is "an act or case
involving illegality from the very nature of the transaction, upon
principles of nabiral, moral, and public law," while an act malum
prohibitum is "a thing which is wrong because prohibited; an act which is
not inherently immoral, but becomes so because its commission is expressly
forbidden by positive law;" Black's Law Dictionary, 1112 {rev'd Uth ed.
1968; italics in text). The distinction was important to the argument of
the petitioners for writs of habeas corpus in In Re Rapier, 134 U.S. 110
(1892), discussed infra at note 69. Counsel's argument hinges the _
reservation of powers under the 10th amendment on the malum prohibitum/malum
in se distinction, 143 U.S. at 119: ;
Turning to the division of powers made by our Constitution between
the States and the general government, we find, as its most distinctive
feature, that certain enumerated powers were awarded to the latter,
and all others reserved to the former. And among the powers ‘50 ;
reserved most certainly that of detzrmining what new things should
be declared and treated. as criminal offences against the good order
of society was embraced, except so far as distinct powers of
legislation upon particular subjects were conferred upon the
general government.
There is, therefore, a well-defined line which limits the extent
to which the general government can act as a moral person, and
regulate its powers so as to. favor or disfavor particular acts of
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Federal government; the nature of First Amendment ffeedom of the press
protection from the congressional power to control advertisements
appeariﬁg in newspapers;25 and the extent of the Fourth Amendment right
of.individuals to be secure in their personsz6 with regard to having

their mail delivered unopened and unquestioned.

individuals in the States. That line is, in general, coincident
with the boundary everywhere recognized as separating mala prohibita
- from mala in se.
Although this categorization was rejected by the Court, 143 U.S..at 134,
the grgument is useful because it unveils the reason for the controversy
about gambling prohibition extending over time. The distinction had
been raised by the Supreme Court previously: "[lotteries] are not, in
the legal acceptation of the term, mala in se, but, as we have just
seen, may properly be made mala prohibiit a,” Stone v. Mississippi,
101 U.S. 81k4,821 (1879).
Where State and Federal policies conflict at different stages of
political history in their drawing of the malum prohibitum/malum in se
line is where the constitutional delegation of powers arguments become
crucial. The current friction between Federal statutes and State-operated
lotteries resulted from a change in the State definition of mala prohibita

that was not yet reflected by Congréess. The process is cyclical. It

‘underlies much of the congressional arguments of the late 19th century

concerning the limitation of gambling enterprises.

25”Congress shall make no law . . . abridging the freedom of
speech, or of the press;" U.8. Const. amend. I.

26“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated," U.8. Const. amend. IV.
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Congréss, either openly or tacitly, took a position on each of
these issues in passing the anti-lottery measures, and none of its
efforts was overturned by the Supreme Court.2T Running through the
gamut of constitutional considerations was the basic policy question of
the proper role to be played by the Federal government in what many
considered an essentially local affair. Congress assumed an active role
in determining to regulate the lotteries.28 Congress placed the Federal
governﬁent in strong opposition to lotteries by foreclosing the passage
of.lottery information through the channels of interstaﬁe commerce, Had
it done otherwise, it would have had the effect of making Federal

agencies the crucial link in the operation of ventures illegal in almost

‘ every state.

27§§_Parte Jackson, 96 U.S. 727 (1877), affirmed the constitutionality
of Rev. Stat. § 3894 (1875 ed.), the first congressional limitation of
lotteries (see notes 47-53 infra and accompanying text); In Re Rapier,
143 U.s. 110 (1892) affirmed extensions of congressional power made by
the Act of Sept. 19, 1890, ch. 908, 26 Stat. 465, see note 61 infra; and
Champion v. Ames, 188 U.S. 321 (1903) affirmed the constitutionality of
the Act of March 2, 1895, ch. 191, 28 Stat. 963, notes T5-83 infra, which
is substantially the same as 18 U.S.C. §§ 1301-03.

28By not acting, Congress could ‘have been considered to have taken
an equally decisive position, since allowing lotteries to thrive contrary
to the wishes of almost all of the States would have constituted a
Federal policy of permitting lottery activity contrary to the wishes of
those who sought to limit gambling. : Of 38 States, only Delaware, Vermont,
and Louisiana had not completely prohibited lotteries by 1884, dccording
to a survey reported by the Senate Committee on Post-Offices and Post-
Roads at ‘15 Cong. Rec. 4380-82 (1884). This survey led the Senate
Committee -to recommend that limiting lotteries was 'not only within the
power and duty of Congress, but [was] also in harmony with and in support
of the policy of nearly every State in the Union." Id. at 4382.
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C. Historical Development

1. Original detachment

Pre-Civil War discussion of lotteries by Congress did not extend
to questions of national regulation. The general attitude of the
populace ranged from openly favorable to merely acquiescent,29 and
Congress reflected these feelings.30 Congress imposed only minor
restrictioné on lottery ventures within its exclusive jurisdiction.Bl
Those guestions that did arise were resolved without serious constitutional
difficulty because they pertained to the affairs of the District of

Columbiz and the internal management of the post office,

Fortune's Merry Wheel 177-203.

. 2Igee generally H. Chafetz, Play the Devil 297- 308 J. Bzell,

30re following exemplify the early deliberations of Congress with
respect to lotteries: 1) authorizing the corporation that was to manage
the District of Columbia to conduct lotteries up to $10,000 in amount
with the approval of the President, Act of May b4, 1812, ch. 75, 2 Stat.
T26; 2) assigning for committee study the holding of a lottery to benefit
an Alexandria Episcopal church, Annals of Cong., 10th Cong., 2d Sess. 501
(1808); 3) the consideration of an excise tax on lottery earnings in
conjunction with new taxes on Jjewelry and plate, Annals of Cong., 13th
Cong., 3d Sess. 22k, 1122 (1815); L4) a potential lottery for the benefit
of Georgetown Universlty, Annals of Cong., llth Cong., lst Sess. 90 (1816).

3lThe lotteries authorized in the District of Columbisa engendered
considerable Supreme Court litigation. See, e.g., Cohens v. Virginia,
19 U.8. (6 Vheat.) 264 (1821); Brent v. Davis, 23 U.S. (10 Vheat.) 395
(1825); Corporation of Washington v. Young, 23 U.S. (10 Wheat.) L06 (1825);
Clark v. Corporation of Washington, 25 U.S. (12 Wheat.) 40 (1827);
Shankland v. Corporation of Washington, 30 U.S. (5 Pet.) 390 (1831). The
validity of the lottery itself was not challenged, bub attendant corruption
provoked the legal difficulties. Congress passed a resolution calling for
a report on the number and profits of lotteries in 1821, Annals of Cong.,
16th Cong., 2d Sess. T57. In 1827, Congress passed the antecedent of 18
. U.B.C. § 1303 to limit the participation of postal officials in the
" lottery cnberprises, Act of March 2, 1827, ch. 61, 4 Stat. 238:

Sec. 6 And be it further enacted, That no postmaster, or assistant

postmaster, shall act as agent for lottery offices, or, under any

color of purchase, or otherwise, vend lottery tickets; nor shall any
postmaster receive free of postage, or frank lottery schemes, circulars,
or tickets. Tor a violation of this provision, the person offending
shall suffer a penalty of fifty dollars.
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The first clear limitation on local lotteries became law in 1868.
Almost hidden within "An Act to further amend the postal Laws."32 The
provision provided that "it shall not be lawful to deposit in a post-office,
to 'be sent by mail, any letters or circulars concerning lotteries,
so-called gift concerts, or other §imilar enterprises offering‘prizes of
any kind on any pretext whatever."33 A further provision allowing the
postmaster to open letters suspected of containing lottery materials

34 There was no

prohibited by the statute was eliminated in conference.
open debate over the substantive limitation on the mailing of lottery
tickets and séemingly little dispute at that time.

With the 1872 codification of the postal laws,3° a Federal policy

toward lotteries began to emerge. The prohibition of postal officials

acting as lottery agents36 was Dbrought forward unchanged.37 The 1868

32pct of July 27, 1868, ch. 246, 15 Stat. 19%. The act concerns

‘inter alia, the establishment of postal money orders (§ 2), free return

of nondeliverable mail (§ 1), and discounted sales of postage stamps to
vendors (§ 12).

331@, at § 13. The anti-lottery provision had been added to the
House bill by the Senate, Cong. Globe,, 40th Cong., 2d Sess. 4175 (1868).

3uCong. Globe, LOth Cong., 24 Sess. 4412 (1868). Farnsworth,

reporting for the House Committee on the Post-Office and Post-Roads,
argued that this would be a "“dangerous power to confer upon postmasters.

35Act of June 8, 1872, ch. 335, 17 Stat. 283.

36pct of March 2, 1827, ch. 61, 4 Stat. 238, reproduced fully at
note 31 supra. ' '

3Tact of June 8, 1872, ch. 335. 6§79, 17 Stat. 29kh.
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limitation on the mailing of lottery tickets and circulars was rewordea,gg
but only '"illegal' lotteries were made subject to the statutory
prohibition.39 Both provisions were carried forward in the general
codification, the Revised Statutes, those concerning postal agents, as
section 3851,h0 and those concerning the mailing of lottery materials, as

section 389h.u1

2. The 1876 "illegal" debate
Four years later, Congress amended section 3894 by striking the
word “illegal.”hz The change clearly meant that Congress had determined

that the exclusion of lottery materials from the mails was to extend to all

3814, at § 149, The provision read as follows:

Sec. 149. That it shall not be lawful to convey by mail, nor to
deposit in a post-office to be sent by mail, any letters or circulars
concerning illegal lotteries, so-called gift-concerts, or other
similar enterprises offering prizes, or concerning schemes devised
and intended to deceive and defraud the public for the purpose of
obtaining money under false pretences, and a penalty of not more
than five hundred dollars nor less than one hundred dollars, with
costs of prosecution, is hereby imposed upon conviction, in any
Federal court, of the violation of this section.

391n introducing the bill, H.R. 1, h2d Cong., 2d Sess., Farnsworth
for.the House Committee on the Post-Office and Post-Roads said that there
were no major changes, Cong. Globe, 42d Cong., 2d Sess., pt. 1,15 (1872),
but despite this there were twyo differences of note with respect to § 149.
As compared with the 1868 statute, given supra accompanying note 33,
§ 149 was far more comprehensive. Sec. 149, however, only referred to
illegal lotteries while the 1868 provision had pertained to all lotteries.
Whether the 1868 inclusion of all lotteries was inconsistent with the
intent of Congress is unclear, but there was no discussion reported about
the change, except for Farnsworth's cryptic introduction,

4O0pev. stat. § 3851 §1875 ed.).
blpevy, Stat. § 3894 (1875 ed.).

Y2p0t of July 12, 1876, ch. 186, 5 2, 19 Stat. 90.
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lotteries, vhether authcfized by State governments or no*c,.l‘3 Despite the
assertion of the chairman of the House Committee on the Post-Office and
Post-Roads that the bill contained no material changes,lm and subsequent
passage in the lower body with no debate,u5 Senate agreement was not
obtained easily. Many of the major and recurring issues of constitutional
dimension were seen in the Senate, fervently argued on the floor, and
decisively answered with the vote favoring the propriety of the proposed

regulations.h6

ll3”€L‘he object of the amendment to [Rev. Stat. § 3894] is to secure
uniformity and prohibit lottery circulars of any kind from passing through
the mails." L Cong. Rec. 3656 (1876) (remarks of Mr. Cannon, of the
House Committee on the Post-Office and Post-Roads on reporting H.R, 1239,
Lbth Cong., lst Sess. (1876). The bill, as H.R. 2575, was fully debated
in the Senate, Id. at L4261-6k.

l'*L‘Spr;-:a,king as to a modification of Rev. Stat., § 3893, relating to
obscene books, as well as to the anti-lottery provision, Cannon was
responding to the challenge that "the proposed bill in no wise changes
the law as it now is except to provide a penalty for the circulation of
obscene literature." Id.

%514, at 3656.

u6“Certainly the Senate does not mean to decide that the citizens
of a State where lolteries are legal have no right to send a lobtery
scheme from one portion of the State to another, That seems to me to be
interfering with the rights of the people of the States where they choose
to think that the sale of lottery tickets is not criminal or improper."
L Cong. Rec. 4262 (1876) (remarks of Sen. Whyte). Further excerpts from
the .debate in the Senate highlight the clarity with which the continuing
arguments with respect to the prohibition of gambling enterprises by the
Federal government were seen in 1876:
The difficulty which the Department [Post Oftice] labors under is
in determining what are and what are not legal lotteries. A great
many schemes are gotten up, some in the Territories, some of them
in operation to-day. apparently with the form of law, but yet of
doubtful legal force, and they are transmitting their matter through
the mails, and the whole thing proves to be a fraud upon the community
and the question arises whether it is not wiser and better to treat
all lotteries, whether legal or illegal, as precisely the same, or as
a system of gambling which a wise course in legislation will not only
justify but demand at our hands shall be stopped. ’
13, at 4262 (remarks of Sen. Hamlin). ; ‘
. Debate in the Senate also reflected the propriety of congressional
action with respect to local gambling activity: ™. . . if a State chooses
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The éonstitutionality of the congressional restriction on the
mailing of lottery materials was considered the following year by the

Supreme Court in Ex Parte Jackson.u7 The Court had no difficulty finding

that "[t ] power possessed by Congress embraces the regulation of the
B ‘

entire postal system of the country. Construing the lottery exclusion
from the mails within the context of any postal'regulation, the Court
avoided questions of interference with State prerogatives under the

reservation provision of the 10th Ametndment.br9 Instead; the Court warned

against infringing upon individual freedoms.50

to authorize and legalize a lottery, call it gambling, if you please,
and gambling it is, that is a matter entirely for the consideration of
vhat State . . . " Id. (remarks of Sen. West). This argument raises the
male in se versus mala prohibita (see note 24 supra) problem. There is
little doubt that Congress was refiecting the change in the perspective
of the populace at large towards lotteries as well as specific aims of
eradicating corruption.  There is also little gquestion that the national
mood had been correctly perceived by Congress as having shifted away
from approval of lotteries. J. Ezell, Fortune's Merry Wheel 242-T0.

The following dicta from Phalen v. Virginia, 49 U.S. (8 How.) 163,168
{1850) has often been relied upon to demonstrate the change:

. BExperience has shown that the common forms of gambling. are
comparatively innocuous when placed in contrast with the
wide-spread pestilence of lotteries. The former are confined
to a few persons and places, but the latter infests the whole
community: it enters every dwelling; it reaches every class; it
preys upon the hard earnings of the poor; it plunders the

~ ignorant and simple.

96 u.s. 727 (1877).
489¢ u.5. at T32.
lL9§g§_note 23 supra.

5096 U.5. at T32.
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The right to designate what shall be carried necessarily involves
the right to determine what shall be excluded. The difficulty
attending the subject arises, not from the want of povwer in
Congress to prescribe regulations as to what shall constitute
mail matter, but from the necessity of enforcing them consistently
.with rights reserved to the people, of far greater importance

than the transportation of the mail.

The Court then referred to potential Fourth?+ and First52 Ameridment

difficulties possible under the statute. Ex Parte Jackson merely

sustained the right of Congress "to refuse its facilities for the

* distribution of matter deemed injurious to the public morals."?3 Tt did

not affirm on its merits the congressional decision to regulate lotteries.

51The Gourt in Ex Parte Jackson set fourth amendment (see note 26
supra) guidelines as to permissible interference with the mails
restrictively, cautioning the Congress. not- to attempt to violate the
guarantee no matter what the purpose at 96 U.S. T733:

Letters- and sealed packages of this kind are as fully guarded
from examination and inspection, except as to their outward form
and weight, as if they were retained by the parties forwarding them
in their own domiciles. The constitutional guaranty of the right of
the people to be secure in their papers against unreasonable searches
and seizures extends to their papers, thus closed against inspection,
wherever they may be. Whilst in the mail, they can only be opened
" and -examined under like warrant, issued upon similar ocath or
affirmation, particularly describing the thing Lo be seized, as is
required vhen papers are subjected to search in one's own household.
No law of Congress can place in the hands of officials connected with
- the postal service any authority to invade the secrecy of letters
and such sealed packages in the mail; and all regulations adopted as
to mail matter of this kind must be in subordination to the great
principle embodied in the fourth amendment of the Constifution.

2296 U.S. ab 733-35; ggg_noﬁe 25 supra.

396 U.S. at 736. The holding of Ex Parte Jackson was the subject
of much dispute in ensuing years. In 188k, the Senate Committee on
Post-Offices and Post-Roads reported §. 1017, LBth Cong. lst Sess. The
purpose of S. 1017 was to prohibit the mailing of newspapers containing
lottery advertisements. Jatkson was cited as authorizing the enactment
of such legislation, 15 Cong. Rec. 4380 (188L). The minority report
characterized the Jackson language differently, finding that the case
could only be construed as having upheld the Act of July iZ, 1876, (ggg
note U2 sugra) and otherwise as spelling out restrictions upon the power
of Congress to interfere with freedom of the press: "Nor can any

o

i el
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Pressure upon Congress to take further action against lotteries
mounted over the next decade. Scores of petitions beggéd for the
congressional eradication of the Louisiana lottery, the most corrupt
and untouchable of the lotteries.su Countless bills were introduced

to accomplish thié and related purposes, but most were never reported

[=
- out of commlttee.)5 In a special message to Congress concerning

regulations be enforced -against the transportation of printed matter in
the mail, which is open to examination, so as to interfere in any manner
with the freedom of the press. Liberty of circulating is as essential

to that freedom as liberty of publishing; indeed, without the circulation,
the publication would be of little value,"” (96 U.S. at 733). Because
Jackson affirmed the lottery restrictions of 1876 but also cautioned
against over-éxtensions of congressional power in violation of
constitutional guarantees, the case was cited in an exaggerated fashion to
support both sides repeatedly in the volatile decades to follow during
the congressional battle with the Louisiana lottery (see note 46 supra).

ShJ.'Ezell, Fortune's Merry Wheel, 242-T0 reports a concerted
petitioning campaign undertaken by the clergy at 268. A large number
of such petitions were printed in the Congressional Record from 1880 to

1895.

55There was much lottery-related congressional activity over the
years 1876 to 1890. 1 1878, the 45th Congress eliminated the sale of
lottery tickets in the District of Columbia by the Act of April 29, 1878,
ch. 68, 20 Stat. 39. Approximately ten bills a year were read and sent
to committee from the hBth‘to 51st Congresses concerning lotteries. One
such bill was H.R. 5933, 50th Cong. lst Sess. (1888), which concerned the
prohibition of the advertisement of lottery tickets in the District of
Columbia. Debate concerning H.R. 5933 typifies the arguments and
divisions of Congress at the period, 19 Ccng. Rec. 1153-1161 (1888). Ex
Parte Jackson was extensively relied upon at 19 Cong. Rec. 1155 to show
the restrictions imposed upon Congress with regard to regulating lotteries
by the first and fourth amendments. Proponents of the bill to eliminate
lottery advertisements often argued emotionally, denying that they could
be circumventing constitutional guarantees:
I know it will be insisted that the provisions of the bill wiil

be an abridgment of the 'freedom of the press,' but, Mr. Speaker,

it will not abridge any 'freedom of the press' to do right or to

publish whatever may promote the good of mankind. It is not

designed to take away any Pproper or legitimate right of the press,

but only to restrain and prohibit all license to perpetrate a wrong

by enticing the young and unsuspecting into habits that will lead

them into ruin, as has heretofore been done in many instances. Some
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lotteries,56 President Benjamin Harrison urged that without aid from the
Federal government it would be beyond the powers of the States to control

the Loﬁisiana lottery:

If the baneful effects of the lotteries were confined to the States
that give the companies corporate powers and a license to conduct
the business, the citizens of other States, being powerless to
apply legal remedies, might clear themselves of responsibility by
the use of such moral agencies as were within their reach. But the
case is not so. The people of all the States are debauched and
defrauded. The vast sums of money offered to the States for
charters are drawn from the people of the United States, and the
General Government through its mail system is made the effective
and profitable medium of intercourse between the lottery company
and its victims. . .. . The use of mails by these companies is a
prostitution of an agency only intended to serve the purpose of a
legitimate trade and a decent social intercourse.

of the blackest deeds in the catalogue of crimes have been committed
under the plea of liberty. On the way to the guillotine Madame
"Roland, [sic] exclalmed 10, Liberty! Liberty! what crimes are
committed in thy name." (Remarks of Mr. Glass).
Those opposed to further congressional action argued as follows:
What is.the Louisiana lottery? It is an institution authorized,
organized, and created by the organic law of a sovereign State
of this Union. It is a legal institution in so far as the State
of Louisiana can make 1t so, as completely as any institution
chartered by any State in this brecad land. Now, my friend from
Illinois [Mr. Cannon] knows that in so far as we can exercise this
power in reference to the Louisiana lottery we can equally exercise
it with reference to any banking institution chartered in the State
of Louisiana or elsevhere. WNow, I wish to ask my friend this
question: If we can say to this lottery company, a chartered
institution, bearing the stamp and impress of the authority of a
State law -- nay, of the constitution of one of the States of this
Union —-- ”Your'advertisement.shall not be published in any newvspaper
issued in the District of Columbia," why can we not say to some
. banking corporation authorized in the State of Louisiana, or, if you
choose, in the District of Columbia, "You shall not receive the moneys
‘of ‘this lottery company as deposits in your vaults?" (Remarks of M,
Compton, Id. at 1157).
H,R. 1159 was defeated 119- 113, vlth 91 not voting, Id. at 1161, show1ng
the closeness of the issue. The excerpts given are representative of the
nature of the arguments on the floor and the extent to which pertlnent
isslues were raised and overcome:

56A,Comp11atlon of the Messages and FPapers: of the Presidents

- 1789-1897 (J. Richardson ed.), H.R. Misc. Doc. No. 210, Part 9, 53d Cong.,

2d Sess, (1894) 80-81, hereinafter cited as Richardson. The same message
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3. 1890: The decision is made

The President's urgent request to Congress for new legislation to
eliminate the Louisiana lottery provided the final impetus for the
passage of comprehensive amendments57 to section 389&,58 imposing new
restrictions on the scope of State legislative power and new strains on

the Constitution. A provision prohibiting the carriage of any

vas reprinted at 21 Cong. Rec. 7916 (1890). Harrison's message was
based upon the increasing concern reported by the Postmaster General,
John Wanamaker. In his 1889 annual report, Wanamaker had decried the
ineffectiveness of existing Federal law in dealing with the Louisiana
Lottery, Report of the Postmaster General, 1889, 10 House Execubive

Documents, 51st Cong., lst Sess. (1889~ 90), 39-h1. This prompted

Harrison to ask for new anti-lottery legislation in hlS first message
to Congress, Richardson, Lk:

The unsatisfactory condition of the law relating to the
transmission through the mails of lottery advertisements and
remittances is clearly stated by the Postmaster-General, and
his suggestion as to amendments should have your favorable
consideration.

The President also complained of conditions in the District of Columbia
in his message, Richardson, 81:

The national capital has Dbecome a sub-headquarters of the
Louisiana Lottery Company, and its numerous. agents and attorneys
are conducting here a business involving probably a larger use of
the mails than that of any legitimate business enterprise in the
District of Columbia. There seems to be good reason to believe
that the corrupting touch of these agents has been felt by the
clerks in the postal service and by some of the police officers
of the District.

Harrison was again speaklng on the recommendatlon of his |
Postmaster General, John Wanamaker, who had written in a special report
that the "entire Post—Office Department is in point of fact the principal
agent of the Louisiana State Lottery Company.! 11 Executive Documents

of the Senate, 5lst Cong., lst Sess. (1889-90), Exec. Doc. No. 196, 3-L.
From Wanamaker's perspective this may have been merely demoralizing to
the Post 0ffice, but to the President and to Congress the political
impact of the role of the Post Office in the propagation of the Louisiana
State Lottery was disasterous. No State law could restrict the U.S.

Post Office's aLthorlty to carry the mails and thus only Congres; could
eliminate the plague

N

>Thct of September 19, 1890, ch. 908, 26 Stat. 465.

58See note 41 supra and accompanying text,

’
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publications advertising lottery tickets or schemes of any kind was

added over First Amendment objections.59 Although postmasters were not

6

permitted to open sealed mail following Ex Parte Jackson, 0 postai ‘

authorities were authorized to stamp registered letters "Fraudulent! when

61

suspected of containing lottery materials and not deliver the mail. ™"

59n, . nor shall any newspaper, circular, pamphlet, or publication
of any kind containing any advertisement of any lottery or gift enterprise
of any kind offering prizes dependent upon lot or chance, or containing

rany list of prizes awarded at the drawings of any such lottery or gift

enterprise, whether said list is of any part or of all of the drawing, be
carried in the mail or delivered by any postmaster or letbter-carrier."
Act of September 19, 1890, ch. 908, 26 Stat. 465. This provision was
similar to that discussed for the District of Columbia in 1888, discussed
at note 55 supra. ‘ ‘ '

6096 u.s. 727, 733 (1877).

61pct of September 19, 1890, ch. 908, § 2, 26 Stat. LG6:

SEC. 3929. The Pogtmaster-General may, upon evidence satisfactory
to him that any person or company is engaged in conducting any lottery,
gift enterprise, or scheme for the distribution of money, or -of any
real or personal property by lot, chance, or drawing of any kind, or
that any person or company is conducting any other scheme or device
for obtaining money or property of any kind through the mails by
means of false or fraudulent pretenses, representations, or promises,
instruct postmasters at any postoffice at which registered letters
arrive directed to any such person or company, or .to the agent or
representative of any such person or company, whether such agent,
or representative is acting as an individual or as a firm, bank,
corporation, or association of any kind, to return all such
registered letters to the postmaster at the office at which they
were originally mailed, with the word 'Frauvdulent' plainly written
or stamped upon the. outside thereof: and all such letters so returned
to such postmasters shall be by them returned to the writers thereof,
under such regulations as the Postmaster-General may prescribe. - But
nothing contained in this section shall be so construed as to
authorize any postmaster or obther person to open any letter not
addressed to himself. The public advertisement by such person or
company so conducting such lottery, gift enterprise, scheme, or
device, that remittances for the same may be made by registered
letters to .any other persomn, firm, bank, corporation, or association
named ‘therein shall be held to he prima facie evidence of the-
existence of said agency by all the parties named therein; but the
Postmaster-General shall not be precluded from ascertaining the

; existence of such agency in any other legal way saﬁisfactory to
“himself. : ' ;
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Such letters then could be returned to their senders, as could postal

' 62

money orders suspected of being drawn in favor of lottery enterprises.

63

The Act of September 19, 1890, was the culmination of 15 years

of congressional debate on essentially the same measures relating to
lotteries. Tramed by the opponents of further congressional action in
the minority report accompanying an earlier version of the bill from the

6l

Senate Committee on Post-Offices and Post-Roads, the issue was as

~follows:

Assuming that the States are competent to protect the morals
of their people against the corrupting and injurious effects of
lotteries and lottery advertisements, and that the duty to furnish
such protection rests with them, this bill presents the grave
question as to how far Congress may legitimately go in exercising
unguestionable powers for the accomplishment of objects and
purposes that do not come lawfully within its Jjurisdiction. In
other words, can Congress properly regulate the mail service of
this country, under its authority "to establish post-offices and
post-roads," for the purpose of preventing the circulation of
newspapers containing lottery advertisements and the suppression
of lotteries?

After due references to Ex Parte JacksonﬁS the framers of the Constitution,

and subsequent discussions of federalist principles; the minority report
concluded that "[t]he present bill is a long departure from the

conservative opinions entervained and acted upon by the great statesmen
of 1836.‘ If not unconstitutional it embodies a'principle and policy of

66

a most dangerous character and tendency.

62Act of September 19, 1890, ch. 908, § 3, 26 Stat. 466 amended

Rev. Stat. § 4okl (1875 ed.) relating to money orders.
®3n. 908, 26 stat. 6S.

: 6hThe minority report in connection with 8. 1017, L8th Cong., lst
Sess. (1884), an analogous bill to that passed in 1890, construed the

principal question as one of the States' rights. 15 .Cong. Rec. 4383 (1884).

6596 U.s. 727 (1877). See note 53 supra.
6615 gong. Rec. U383 (188h).
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Congress was clearly taking a more aggressive tack toward that n ;J

1

which many still considered essentially local matters.67 The changes of

67House debates concerning the 1890 legislation reiterated the
previous arguments. 21 Cong. Rec. 8698-8721 (1890) (Concerning H.R.
11569, 5lst Cong., lst Sess. (1890)). The significant difference from
prior debates was that the balance had shifted in favor of a more
restrictive anti-lottery provision. The arguments were the same but
the votes had shifted. President Harrison's plea (see note 56 supra)
and the continuing vitality of the Louisiana lottery in the face of -
State prohibitions prompted the shift in the congressional balance.
Congress was told that the business of the Louisiana lottery in 1890 was
greater than $30 million annually, Id. at 8706, of which 93% was
derived outside Louisiana: ;
The States are powerless to extirpate the Louisiana lottery. They
are powverless even to protect themselves from its insidious
brigandage. They have exhausted their resources. The mails, the
national banks, and the channels of interstate commerce are
controlled by the national authority and the national authority
alone. The national Congress and the national Executive are alone
equal to the overthrow of this pestilent corporation, which has
become the richest, the most audacious, and the most powerful
gambling institution that the world has ever known,
The federalist argrment of the minority was persuasively stated but not
followed by a Congress now firmly bent on action, Id. at 8703:
. 1f Congress, in its supremacy, can indirectly undermine,
discriminate against, -and in effect destroy the legislation of
the States in matters exclusively reserved to the States, our
system is destroyed, the rights of the States under their reserved
powers practically ended, and the Government is centralized, with
the States mere figure-heads. To apply it: If a State, for
purposes of revenue or from policy, desires to establish, tolerate,
or legalize lotteries, which it has an undenied and undoubted
authority to do, and which is a matter over which Congress has no
earthly concern, and then Congress can, by indirection, through the
exercise of another power, practically nullify and invalidate this
action and make criminals of those within that State that do the
customary and essential acts to its existence and prosperity
according to its design and the law of the State, then the State
might as well go out of business and cease to exist.
Despite this plea the Congress concluded that they must "crush this
hydra ~headed monster, which is demoralizing the young, the poor, and the
needy throughout the country, as no other institution in America has
ever done." Id. at 8705.
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1890 were largely successful in curtailing the operations of the
Louisiana lottery,68 and despite a constitutional challenge, the statute
was upheld by the Supreme Court in its decisionm In Re Rapier:

We cannot regard the right to operate a lottery as a fundamental
right infringed by the legislation in question; nor are we able to
see that Congress can be held, in its enactment, to have abridged
the freedom of the press. The circulation of newspapers is not
prohibited, but the government declines itself to become an agent in
the circulation of printed matber which it regards as injurious to
the people.69 ,

L. 1895: Beyond the mails

A further step was taken by Congress in 1895, when, going beyond

its authority to regulate the mails,To it prohibited the importation of
lottery matter in a provision that was to become 18 U.S.C. § 1301,71 and

the interstate carriage of lottery materials without regard to the postal

,68The Postmaster-General reported in 1890 that business at the
New Orleans post office was off by one third in response to the new
legislation. Report of the Postmaster General, 1890, 10 House Executive
Documents, 14, Slst Cong., 2d Sess. (1890-91). The Postmaster General
reported the following year that there were increased convictions under
the anti-lottery statutes and that the new statutes were popularly
received in the press. Of 2,259 newspaper editorials in 850 papers,
2,172 opposed the use of mails by lottery companies and 87 favored such
use. Report of the Postmaster General, 1891, 13 House Executive
Documents 17-22, 52d Cong., lst Sess. (1891-92).

691&3 U.S. 110,134k (1892). The Court found that it was for
Congress. in the first instance to determine the propriety of its actions
absent constitutional infirmities, undercutting the argument that
Congress had over-extended itself in determining matters mals prohibita
reserved for local resolution (Egg_note ol suEra).

T0y.s. const. art. I, § 8, cl. T (quoted at note 21 supra) .

71Paprinted at note 11 supra.
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- service.72 Once again, the immediate reason for the enactment was a

desire to combalt a revitalized Louisiana lottery, which had reestablished

itself in Honduras and was trying to conduct its operations without

ﬁsing the United States mails.73 To regulate the interstate trénsportatipn

of lottery materials without regard to the postal service, Congresg was

forped to rely on its powers under the commerce clause.Tu The Supreme

Court sustained against constitutional challenge such congressional

T2pct of March 2, 1895, ch. 191, 28 Stat. 963. Sections 2 and 3
of the 1895 legislation integrated the new changes into prior Federal
anti-lottery statutes, e.g. Rev. Stat. §§ 3894, 3929, 4okhl, last revised
at 26 Stat. L65 (note 57 supra). Section 4 extended the power of postal
~officials to refuse to deliver mail relating to lotteries (note 61 supra)
by including ordinary letters. The most significant extension of the 1895
act, unrelated to congressional authority to operate the postal service,
was contained in § 1:

Be it enacted . . . That any person who shall cause to be brought

g within the United States from abroad, for the purpose of disposing
of the same, or deposited in or carried by the mails of the United
States, or carried from one State to another in the United States,
any paper, certificate, or instrument purporting to be or represent
a bticket, chance, share or interest in or dependent upon the event
of a lottery, so-called gift-concert, or similar enterprise,
offering prizes dependent upon lot or chance, or shall cause any
advertisement of such lobbtery . . . to be brought into the United
States, or deposited in or carried by the mails of the United
States, or transferred from one State to another in the same,
shall be punishable . .

73The Louisiana lottery had been reestablished in Honduras and
was being conducted outside the U.S. mails. 27 Cong. Rec. 3013 (1895)
(remarks of Mr. Broderick). In attempting to eradicate the Louisiana
lottery, Congress also affected charitabie lotteries, despite its
intention to avoid doing so: "I have not the slighbest objection to
confining it to the lottery business, but to provide that the offering
of prizes shall be a penal offense at innocent church fairs and other
little enterprises of that sort, it seems to me, is going beyond. what
we ought to attempt." 26 Cong. Rec. 4313 (1894) (remarks of Mr. Gorman) .
The problem was inherent to the unsophisticated nature of the statute
‘that was passed. Tor an alternative, see, e.g., 18 U.s.C. § 1955 at
notes .1T74-82 infra. : '

. R ' TuReproduced at note 20 supra.
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power with respect to lotteries in Champion v. Ames,75 a case argued

three times before the Supreme Court and finally detérmined by only a
5-4 majority.76

Although the reservation of powers to the Btates uﬁder the 10th
Amendment was briefed and argued by Champion,TT who sought relief from a

conviction under the 1895 statute by a writ of habeas corpus,78 the case

was decided through reliance on Gibbons v. OgdenTg as a commerce clause

'issue.80 Since the Court found that Congress was authorized under the

commerce‘clause to pass the anti-lottery statutes,Bl the 10th Amendment
issue was dismissed by the statement that "the power to regulate commerce

among the States has been expressly delegated to Congress.”82 The

- propriety of congressional action was ncot for the courts to determine;

its constitutionality was abundantly clear:

79188 U.s. 321 (1903).
76§g§_note 83-infra.

17188 U.s. at 330-32.

814, at 325,

1922 U.8. (9 Wheat.) 1 (182L4).

80The Chamglon court (Harlan, J.) quoted from Mr. Chief Justice

Marshall's opinion i Gibbons v. Ogden extensively at 188 U.S. 346 g
(italics added by the Champion opinion):

[The commerce power] is the power to regulate; that is, to

prescribe the rule by which commerce is to be governed. This

powver, like all others vested in Congress, is complete in 1tself

may be exercised to its utmost extent, and acknowledges no

limitations, other r than are prescribed in the Constitution.

‘81After tracing the development of the commerce clause powers

subsequent to Gibbons at 188 U.S. 348-52, the Champion court affirmed
the power of Congress Lo pass the 1895 anti-lottery statute.  Id. at 357T.

8214, at 357.

it R
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States, 164 U.S. 676 (1897).

If the carrying of lottery tickets from one State to another be
interstate commerce, and if Congress is of opinion that an
effective regulation for the suppression of lotteries, carried
on through such commerce, is to make it a criminal offence to
cause lottery tickets to be carried from one State to another, we
know of no authority in the courts to hold that the means thus
devised are not approprlate and necessary to protect the country
at large against a species of interstate commerce which, although
in general use and somewhat favored in both national and State
legislation in the early history of the country, has grown into
disrepute and has become offensive to the entire people of the
Nation. - It is a kind of traffic which no one can be entitled to
pursue as of right. 83

" The antiiottery statutes wvere codified as part of ithe Federal
criminal code project of 19098h substantially as they existed in 1895.85

The provisions authorizing specific action by the postal authorities

where violations of the antilottery statutes are suspected were

831@, at 358. The dissenters argued that the 10th Amendment
precluded further congressional action and that the "scope of the commerce
clause of the Constitution cannot be enlarged because of present views of
public interest." Id. at 372. (For dramatic later expansion of the
commerce clause powerg of the Federal Government in the limitation of
local gambling ventures, see notes 182-96 and accompanying text infra.)

Champion was heard together with Francis v. United States, 188 U.S. 375

(1903), in which Mr. Justice Holmes restricted the application of the
1895 statutes by finding that the stubs to lottery tickets held by
customers were not covered by the statutory definition prohibiting the
interstate carriage of lottery materials (see note T2 supra for text).
Champion was first argued in 1900 and then was joined with Francis to

be argued in October, 1901 and again in December, 1902. 188 U,8. at 325.
The final opinion, decided 5-U4, coupled with.the constricting.of the
congressional purpose in Francis through the reversal of a conviction,
demonstrates the closeness of the issue in the mind of the Court. A

- prior decisicn of the Court, which glgo narrowly construed the 1895

statute, reinforces this interpretation of the cases, see France v. United

8lpct of March b, 1909, ch. 321, 35 Stat. 1088.

85Rev. Stat. § 389Lk as amended by 26 Stat. U65 (see note 5T and
accompanying text supra) became § 213 at 35 Stat. 1129; Rev. Stat.

"§ 3851, having to do with postmasters acting as lottery agents (see

notes 31 and 40 supra), became § 214 at 35 Stat. 1130; the 1895 amendments

at 28 Stat. 963 relating to the importation and 1nterstate transportation
of lottery materials (see note T2 suEra) were codified as § 237 at 35 Stat.
1136.
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separated and became what is currently 39 U.S.C. § 3005.86 The lottery
statutes codified in 1909, together with the statute incorporating radio
communication of lottery information,B7 became chapter 61 of 18 United

States CodeQB8
D. Modern Accomodation

The growfh,in recent years of State operated lotteries has Been
the most significant feature of the gambling landscape.89 Reversing a
century old trend, New Hampshire established a sweepstake in 1964. 1In
1969, New York established its lottery. New Jersey soon followed suit
with a daily lottery, and spurred on by New Jersey's suécess, ten other

States in the past few years have done likewise.

8639 U.S5.C. & 3005 is‘virtually identical to the pre-1970 39 U.S.C.
§ 4005, the change being made pursuant to the reorganization of the
Post Office in Pub. L. No. 91-375, Aug. 12, 1970, 84 Stat. Th6. The
statute had devolved from Rev. Stat. §5 3929, LOLl (see notes 18, 61-62
supra) through 39 U.S.C. §§ 259, 732 (1952 ed.). ‘ '

, 87Communications Act of 1934, Pub. L. No. 416, June 19, 1934,
§ 316, 48 Stat. 1088. The language is substantially identical to 18
U.S.C. § 1304 (1970), reproduced at note 1L supra.

88With the recodification of 1948, Pub. L. No. 772, June 25, 1948,
62 Stat. 683, § 213 of the 1909 code became 18 U.S.C. § 1302 (reprinted at
note 12 supra); § 2ilb became 18 U.S.C. § 1303 (reprinted at note 13 supra);
and § 237 became 18 U.S.C. § 1301 (reprinted at note 11 supra). There
were no substantive changes in any of these shatutes, since the 1895
anti-lobtery statutes (§§g_note 72 and accompanying text supra) were
adopted by Congress, until the enactment of 18 U.S.C. § 1307, see note 16

supra.

' 89See Task TForce on Legalized Gambling: Easy Money (Twentieth
. Century Fund 197h) 35.
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The opération of these lotteries has been severely curtailed by
the complex of Federal statutes ﬁhat were enacted over the last century.
Restrictions, for example, were placed on importation,90 transportation,9l
mailing,92 and broadcast advertisements.?3 The strained relations between
Federal and State officials came to a head on Apgust 30, 197L, when the
Attorney General sent the governors of each lottery State a telegram
warning them that "serious questions' had arisen concerning the operation
of the lotteries and that there was a "distinct possibility™ that some of
them were in violation of the "eriminal provisions" of Federal law.9k

To avoid this confrontation, Congress passed amending legislation
in the last days of the 93rd Congress. While it received urgent
attention only following the Attorney General's telegram, the legislation
had been introduced in the Senate as 8. SUh in January of 19739 and in

the House as H.L. 6668 in the following April.96

9018 y.5.C. 5 1301.
9118 u.s.¢c. § 1301.
7218 y.s.c. § 1302.
9318 y.s.C. § 130k.
94N.Y. Times, August 31, 197k, at 1 col. 1.

955. 54k, 93rd Cong., lst Sess. 1973 (By Senator Hart).

96H.R. 6668, 93d Cong., lst Sess. (1973), by Congressman Rodino of -

New Jersey, chairman of the Judiciary Committee. Rodino had also
introduced a similer bill in the 92d Congress, H.,R. 2374, and held
hearings on the bill on October 13, 1971l. WNeither that attempt, nor the
subsequent hearings held on April 24, 1974 on H.R. 6668 produced
immediste action on the floor. [Copies of these hearings unavailable as
of this writing.] ' '
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The basickrationale of the legislation.was said by the Senate
report to bé to "accomodate the operations of legally authorized
State-run totteries consistent with continued Federal protection to the
policies of nonlottery States."?! The scope of the proposed legislativé

exception/or Btate lotteries was described as follows:

1. Permitting transportation and mailing to address=ss within the
particular State -conducting the lottery;

2. Permitting the mailing of newspapers published within the State,
notwithstanding lottery promotional or other information contained
therein concerning a State-run lottery in that State;

3. Permitting the broadcasting of promotional or other information
concerning a lottery within that State from stations licensed in a
location within that State; and

L., Permitting a State-run lottery to obtaln mdteﬁlal necessary to
conduct its operation from out-of-state sources.

Passage of the legislation did not seem likely until November, 19Tk, wﬁen
the Senate Committee on the Judiciary held hearing on,S. 544 and related
bills.” §. 54L was reported out on December 18,100 and was passed by |
the Senate the following day.lOl The House passed its H.R. 6668 on

December 20, incorporating one additional provision,102

with which the
Senate agreed on the same da.y.lo3 The Presifent signed the bill as

P.L. No. 93-583 on January 2, 1975.

975. Rep. No. 93-140k, 93d Cong. 24 Sess. 2 (197h).

Q
’BId. at 3.

995. Rep. No. 93-1h0k, 93d Cong., 2d Sess. 2 (1974). The hearings

© were held on November 20, 197k before the Subcommittee on Criminal Laws

and Procedures of the Commlttee on the Judiciary. [Copy unavailable as

‘of this writing.]

1005, Rep. Wo. 93-1lok supra.
101120 Cong. Rec. $22145 (daily ed. Dec. 19, 197Th).
102120 cong. Rec. H12599-609 (daily ed. Dec. 20, 197h).

103120 Cong. Rec. 822543 (daily ed. Dec. 20, 197h).
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)Although no litigation has arisen to interpret the Act, the scope
of the new section, section 1307, added to Title 18 merits diseussion.

The four conditions set out by the Senate Judiciary Committeelou are

reflected in the statute.

Section 1307(a) exempts from the operation of 18 U.S.C. §§ 1301-0L
lottery-related information "coucerning a lottery conducted by a .State
acting under authority of State law," which is éontained in a newspaper
or.fadio or television broadcast originating in the same State. The
radio or television station of a neighboring State that conducts a
lottery according té its law could broadcast with respect to the lottery
of the State of origin as well as that of the neighboring State, but a
newspaper may never ?ublish lottery—related’information not concerning
the lottery of the State in which it is published. This limitation is,
of course, itseif subject to the constitutional role which protects
information having legitimate news value, whether or not.pertaining to
lotterie_s.lo5

Section 1307{bL) permits,the mailing or transportation to a lottery
State from outside sources of materials relating to the lottery of the

destination State.

louSee supra text at n: 98

105ppe Supreme Court recently heard arguments in New Jersey State
Lottery Commission v. United States, 491 F. 24 219 (3& Cir. 1974),
docket no. 73-14T71, in which the Third Circuit held en banc that lottery.
information broadcast as news is constitutionally protected under the
first amendment.  This exemption would not apply to anything other than
legitimate news under the reasoning of the case, but would extend to
other media regardless of location provided that the categorization as
"news" was within the sound editorial-discretion of the source of the
otherwise prohibited information. '
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Under 39 U.S.C. § 3005(d) the mailing of lottery materials relating

to a given State may be mailed from addresses in that State *o addresses

within that State.

Finally, no information or materials relating to lotteries may
griginate from a nonlottery State that does not fall within the category
of news or material destined to be used by the State-authorized lottery
in the Btate to which it is sent. |

Pub. L. No. 93-538 does not immunize State-operated lotteries from

the impact of all Federal statutes relating to lotteries. Only lotteries

conducﬁed "by a State acting under authority of State law'" are protected .

and only with respect to possible violations of 18 U.S.C. §§ 1301-0k,
1953, and 39 U.8.C. § 3005. Thus, for example, potential violation of

18 U.8.C. § 1306 (relating to the distribution of lbttery naterials by
Federélly—insured bgnks) by a bank dealing in State lottery materials at
the fequest of the State would still be possible, although the bank, not
the State would be directly subject to prosecution. The precise scope of
Section 1307, if any, beyond that set out in the legislative history will

have to await litigation.106

106Left unsettled, for example, is the status of United States v.

Fabrezio, 385 U.S. 263 (1966). As applied to a tourist, the holding of
Fabrezio, which found criminal under 18 U.S.C. § 1953 the +transportatin

of lottery materials out of the State of New Hampshire, may be harsh. But
to permit the commercial transportation of such materials in and out of
the State and the advertisement of the service, now at least partially

_ possible, would threaten the policy of the nonlottery States.
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ITI. THE MODERN CRIMINAL STATUTES

With the exception of the extension of the anti-lottery statutes A
to radio broadcasting in l93h,lo? no Federal statutes were passed

directly affecting gambling between 1895 and 19h8.108

The half-century
moratorium on Federal legislation with reSpect to gambling was consistent
wixﬁ the broad policy of leaving such considerations to local authorities
wherever possible.lo9
Since i9h8, however, the Federal role in the limitation of gambling
activities has significantly expanded. Federal sﬁatutes have been passéd
with respect to gambling ships,llo intefstate and fqreign transportation
of gambling devices,lll transmission of wagering information over wire
‘ fa.cilitieé,112 interstate transportation’ of wagering paraphernalia,ll3
interstate travel in furtherance of'racketeering enterprises connected

11k

with gambling, and the business enterprise of gambling.ll5 These

10T oommunications Act of 1934, Pub. L. No. L16, June 19, 193k,
§ 316, 48 Stat. 1088; 18 U.S.C. § 1304, TFor the text of the statute see
- note 1L supra. See also Haley, "The Broadcasting and Postal Lottery =
?tatu?es, 11 Geo. Wash. I,. Rev. 475 (1936) F.C.C. v. A.B.C. 347 U.s. 284
195k) ,

108The codification project of 1909 and recodification of 1948
made no substantive changes in the lottery statutes. See notes 84-88

Supra.

logSee, e.g., notes 136, 150, 160, and 180 along with accompanying
text, infra. »

1018 u.s.c. g5 1081-83 (1970).
~L15 y.8.c. g5 1171-78 (1970).
11218 y.g.¢. § 1084 (1970). 1138 y.g.0c. 5 1953 (1970).

‘ ‘ Mg yse. s 1952 (1970).

11518 y.s.c. s§ 1511, 1955 (1970).

FI.
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statutes, taken together, form a complex scheme for the Federal negotiation
of gambling activities. The statutes were passed in three cycles

+

corresponding to increased Federal concern with crime in conjunction

with the Kefauver investigations of 1950—51,116

Attorney General Robert
Kennedy's program to curb organized crime of 1961—62,llT and the Nixon
Administration's efforts to attack organized crime in 1969—70.118

These Federal efforts to attack organized crime, largely focused on
gambling révenues,ll9 were not entirely consistent in their impact upon
State pélicies related to gambling. Passed at different times by
different congresses and administrations in changing political climates,

120

these statutes, together with those concerning lotteries, and the tax

I provisions‘ affecting gambling,

11618 y.5.C. §5 1171-77; see notes 129-L4k infra and accompanying

121 only imperfectly cohere. Because thev

text.

11718 v.g. c. §5 108k, 1952-53; 15 U.S.C. § 1178; see notes 1L5-70
infra, along with accompanying btext.

11818 y.s.c. §5 1511, 1955, 1961, 2516; see notes 1T1-85 infra and
accompanying text. ,

119See generally President's Commission on Law Enforcement and
Administration of Justice, Task Force Report: Organized Crime (1967);
Permanent Subcomm. on Investigations of the Senate Comm.. on Government
Operations, Gambling and Organized Crime, S. Rep. No. 1310, 87th Cong.,
2d Sess.)(l962); The Kefauver Committee Report, Organized Crime (Didier
ed. 1951). '

lEOThe development of the lottery statutes is set out fully supra
text at nn. 9-83. :

121lsce notes 221-26 and accompanying text infra.



iATIONAL. GAMBLING COMMISSION

Jornell Study--35

legislative history of these recent statutes is relativeiy éccessible,122,
and some of it has been ably discussed elsewhére,123 the following
discussion will be somewhat more brlef than the lottery discussion.

The first of the modern statutes concerning gambling, 18 U, S. C.

8§ 1081-83, dealt with gambling ships.l2u It was passed in 1948, before

122 ALl of the bills that were enacted were accompanled by reports
in both houses of Congress and many hearings were held. The following
are the House and Senate reports: ,

18 U.5.C. §§ 1081-83 (8. 560) —- S. Rep. No. 14T, Apr. 29, 1947,

(80th Cong., 24 Sess.) H.R. Rep. No. 1700, Apr. 8, 1948.

15 U.S.C. §§ 1171-77 (8. 3357)-- S. Rep. No. 1482, Apr. 12, 1950;

(81st Cong., 2d Sess.) H.R. Rep. No. 2769, Aug. 1, 1950,
Conf., Rep. Neo. 3111, Sept. 19, 1950,

18 U.8.C. § 1084 (5. 1656) -~ 8. Rep. No. 588, July 2k, 1961;
(87th Cong. 1lst Sess.) H.R. Rep. No. 967, Aug. 17, 1961.

18 U.s.C. § 1953 (S. 1657) -~ S. Rep. No. 589, July 24, 1961;
(8Tth Cong. lst Sess.) H.R. Rep. No. 968, Aug. 17, 1961.

18 U.S.C. § 1952 (S. 1653) -— 8. Rep. No. 64k, July 27, 1961;
(87th Cong. lst Sess.) H.R. Rep. No. 966, Aug. 17, 1961.

15 U.5.C. 8§ 1171-78 (8. 1658)-- S. Rep. No. 645, July 27, 1961;
(87th Cong. 24 Sess.) | H.R. Rep. No. 1828, June 15, 1962;
[1962 amendments] : Conf. Rep. No. 2319, Aug. 31, 1962,

18 U.s.C. §§ 1511,1955 (8. 30)-- S. Rep. No. 91-617, Dec. 18, 1969;
(91st Cong. 2d Sess.) H.R. Rep. No. 91-1549, Sept. 30, 1970.

Pertinent citations to congressional hearings will be given in connection
with specific statubes infra. '

123See in connection with 15 U.S.C. §§ 1171-77 and 18 U.S.C.

§5 1301-03, Comment, Federal Regulation of Gambling, 60 Yale L. J. 1396,

1401-09 (1051), w1th respect to 18 U.8.C. §§ 108k, 1952-53, &nd amendments
to 15 U.S.C. §§ 1171-TT, see Pollner, Attorney General Robert I, Kennedy's

Legislative Program to Curb ¢ Organlzed Crime and Racketeering, 28 Brooklyn
L. Rev. 37 (1962). .

leuSection 1081 is the definitions section, defining 'gambling
ship,' 'gambling establishment,' 'vessel,' and 'American vessel.,'
Section 1082 provides as follows in subsection (a):
§1082, Gambling Ships
(a) It shall be unlawful for any citizen or resident of the United
States, or any other person who is on an American vessel or is otherwise
under or within the jurisdiction of the United States, directly or
indirectly-- o
(1) to set up, ‘operate, or own or hold any interest in any
,. gambling ship or any gambllng establishment on any gambllng ships
or

(2) in pursuance of the operatlonyoi any gambling establishment
. on any gambling ship, to conduct or‘deal any gambling game, or to
conduct or: operate any gambling device, or tQ induce,‘enticeg



fATIONAL GAMBLING COMMISSION .
Zornell Study--36

the surge of activity connected with the Kefauver hea,rings.]je5 The

gambling ship prohibition was passed in response to a specific need,126

127

with little controversy, and it has engendered little litiga.tion.l28

solicit, or permit any person to bet or play abt any such
establishment, ,
if such gambling ship is on the high seas, or is an American vessel
or otherwise under or within the jurisdiction of the United States,
and is not within the jurisdiction of any State.
Subsection (b) provides for a penalty of $10,000 fine or two years
imprisonment; subsection (c) is a forfeiture provision.
Section 1083 prohibits "water taxis'" from providing transportation
to and from illegal gambling ships on the high seas. v

125004 of April 27, 1948, Pub. L. No. 500, ch. 235, 62 Stat. 200;
codified at Act of May 24, 1949, ch. 139, 63 Stat. 92.

126Gambling ships off of the California shore were attracting

thousands of customers in the early 1940's.. Although prosecution was
possible under a Treasury Department licensing provision, the procedure
was difficult and the ships were clearly beyond California Jjurisdiction,
?omment, Federal Regulation of Gambling, 60 Yale L. J. 1396, 1406 n. 62
1951) .

127The House Committee on the Judiciary reported the bill favorably
and without amendment. A forfeiture provision was added upon the
recommendation of the Department of Justice. - The committee emphasized
that only commercial gambling ships were intended to be covered by the
bill:

However, the committee wants it clearly understood that it is
not its intention to provide any agency of the CGovernment with an
opportunity to harass the vast number of private yachtsmen, and
that the Secretary of the Treasury shall carefully draft any
regulations he may issue so as to be sure that the application
thereof will be to large-scale commercial gambling alone.

H.R. Rep. No. 1700, 80th Cong., 2d Sess. 11, 1948; 1948 U.S. Code Cong.
& Ad. News 1487, 1&88 (19L8).

128See, e.g., United States v.‘Black,‘ZQl F. Supp. 262 (S.D.N.Y.
1968) (motion to dismiss § 1082 indictment dismissed as premature).
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A. 'The Kefauver Committee

In 1950, two events signalled the beginning of a more active
~Federal role in combatting organized crime generally and gambling
specifically. In Tebruary 1950, the Attorney General's Conference on

5Organized Crime129

convened to discuss the need for new, concerted action
to fight gambling activity despite the existence of State laws.t30 In
May 1950, the Special Senate Committee to Investigate Organized Crime in

Interstate Commerce was established.l3l The Attorney General's

l29The Attorney General had received resolutions from local
lawv-enforcement officials and organizations asking for a conference
to discuss problems related to law-enforcement. The proposed conference
met during the annual Conference of United States Attorneys and focused
principally on large-scale organizations that depended upon syndicated
. gambling, Statement of H. Plaine, Department of Justice, Hearings Before
the House Comm. on Interstate and Foreign Commerce on S. 3357, and H.R.
6736, Blst Cong. 2d Sess. at 35 (1950) related to gambling devices.
(Herelnafter cited as House Commerce Hearings).

130” . while practically all of the States have laws prohibiting
gambling and gaming, and the use of gambling machines, such as the
notorious slot machine, is prohibited, the efforts of the local enforcement
officials are usually and often frustrated not only by the hostility and
opposition of those who stand to benefit by these operations, but also by
the ease with which the paraphernalia, which is essential to gambling
operations, can be distributed in interstate commerce,'" House Commerce

‘Hearings at 35 (statement of H. Plaine).

131the committee had its origin in S. Res. 202, 8lst Cong., 24
Sess. (1950), submitted by Senator Estes Kefauver of Tennessee. According
to the introduction of the committee report, The Kefauver Committee
Report, Organized Crime (Didier ed. 1951):

The function of the committee was to make a full and complete
study and 1nvest1gatlon to deternine whether organized crime
ukilizes the facilities of interstate commerce or whéther it

_operates otherwise through the avenues to. promote any ‘transactions
which violate Federal law or the law of the State in whlch such
transactions might occur.

. , The comm:.ttee heal"d over 600 witnesses in :Lh c:.tles over a full year.
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Conference and the Special Committee were ultimately responsible for a
flurry of publicity, governmental activity and congressional hearings,132

and some actual legislation.133

Although only one significant set of
criminal statutes relating to gembling was enacted at the time, proposals
growing oubt of the Kefauver hearings were at the core of measures %hat
became law decades later.lBu

Chapter 24 of 15 United States Code, §§ 1171-77 (the Johnson Act)

was added. in 1951135 to 1imit the interstate transportation of gambling

132Hear1ngs Before a Subcomm. of the Senate Comm. on Interstai-~
and Foreign Commerce on S. 3358, Blst Cong., 2d Sess. (1950), ("A bi:i
to Prohibit Transmission of Certaln Gambling Information in Interstate
and Toreign Commerce by Communications Tacilities"); Hearing Before the
Senate (omm. on Interstate and Foreign .Commerce on S. 1563, S. 156k,
S. 162), and 5. 2116, 82d Cong., lst Sess. (1951), concerning bills
: . relatmg to. the L:cansmlsmon of gambling information and materials.

13315 y.s.c. §§ 1171-7T, passed in 1951, vwas an outgrowth of this
activity; see notes 135-43 infra.

l3¥Lax~rs relating to the transmission of wagering information were
passed under the Attorney General's Program to Curb Organized Crime and
Racketeering in 1961; see notes 149-64 infra.

13%5pub. L. No. 906, January 2, 1951, ch. 1194, 64 Stat. 1134, the
Johnson Act.
Section 1 is the definitions section; it defines '"gambling device" as
a ''slot-machine" or similar coin-operated device dependent upon an element
of chance to give a valuable prize, as well as a sub-assembly of such a
device'
Section 2 reads as follows:
Sec. 2., It shall be unlawful knowingly to transport any gambling
device to any place in a State, the District of Columbia, or a
possession of the United States from any place outside of such
State, the District of Columbia, or possession; Provided, That this
section shall not apply to transportation of any gambling device ‘to
a place in any State which has enacted a law providing for the
exemption of such State from the provisions of this section, or to a
place in any subdivision of a State if the State in whieh such
o : - subdivision is located has enacted a law providing for the exemptlon
‘ ‘ of such subdivision from the provisions of this section.
" ‘ Section 3 requires manufacturers of gambling devices to register
with the Attorney General annually, providing an inventory and sales
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136 "[t]he

devices. . According to the House report accompanying the bill,
primary purpose of this legislation is fo support the policy of those
States which outlaw slot machines and siﬁilar gambling devices, by
prohibiting use of *“he channels of interstate or foreigq commerce for
the ‘shipment of such machines or devices into such S%ates." The bill
was aimed particularly at "Nation-wide crime syndicates' that were
thought to be immune from local law enforcement.l37 I% was not designed

138

to preempt State policies related to gambling. The bill prohibited

record.
Section 4 is a labelling provision.
Section 5 makes manufacbure, sale, use, or possession of gambling
devices illegal within areas of Federal jurisdiction.
Section 6 provides the penalties for violations of the act.
Section T is a forfeiture provision.

1365 R. Rep. No. 2760, Blst Cong., 2d Sess. 1, 2, (1950); 1950 U.S.
Code Cong. & Ad. News L2u40 (1950).

13T1a. at b, 5,1950 U.S. Code Cong. & Ad. News at L2l3.

l38Justice Department testimony before the House Committee underlined
the contempiated limited Federal role, House Commerce Hearings 37:
Mr. Plaine. I did want to make one factual premise clear, Mr.
Chairman. Aside from the Federal antilottery laws which were
enacted in 1890, 1895, and 1934, and some very recent legislation
dealing with gambling ships, the Federal Government has no present
enforcement function in the field of gambling. The laws and the
- policy which by their accumulative effect we night say establish
- a Nationwide policy against gambling, particularly commercialized
gambling, are to be found in the laws and the constitubions of the
several States. In that sense, this committee and the whole Congress
will be approaching the present-day problem just as Congress approached
the lottery problem in 1890, and again in 1895, when the so-called
national policy against lotteries had been formed by the States by
their laws and constitutions, and Congress was asked to enact a
TFederal law to close the loopholes in interstate and foreign
commerce ‘in aid of that policy. ‘ ‘

Proceeding, then, Mr. Chairman, on thé'assumption that there is a
substantive evil to be corrected, let me say categorically that the
purpose of the bill is to support the basic policy of the States
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a narrowly-defined exception

manufacture, repair, sale, use, or possession of gambling devices in
Federally-controlled jurisdictions,l39 however, showing a Federal policy
to eliminate such activity where it was within congressional power. Only

140 \os allowed by which States could decline

+to prohibit gambling devices within their jurisdictions by means of

special 1egislation.lhl Authority for congressional action was thoroughly

briefed by the Justice Department in advance, 1h2 and constitutionality was
never successfully questioned. 143 Although further congre581onal hearings
1;14Led to gambling and organized crime were held in 1951, bk 1o

additional legislabtion was passed until the Kennedy Administration came

to Washington.

which outlaws slot machines and similar gambling devices by
prohibiting the interstate shipment of such machines, except into
States where their use is legal.
It is questionable that Plaine portrays the actions of Congress with
respect to lotteries in 1890 and 1895 accurately. See notes 29-83 and
accompanying text supra. .

) 13%0ct of January 2, 1951, note 135 supra, § 5;15 U.5.C. § 1175
(1970).

luoSee note 135 supra, § 2, "Provided . . ."

1Ml genate and House differed as to the means by which this
exception should be implemented and how far the exceptions should go,
H.R. Rep. No. 2769, 8lst Cong. 2d Sess.; 1950 U.S. Code Cong. & Ad.
News 4246-LT7; Conf. Rep. No. 3111, 8lst Cong. 2d Sess. 1; 1950 U.S.
Code Cong. & Ad. News L4258 (1950).

1424 R Rep. No. 2769, Blst Cong., 2d Sess.; 1950 U.S. Code Cong.
& Ad. News 4250-53 (1950). The Justice Department communication referred,
inter alia, to the landmark constitutional cases involving federaiism of
Clark Distilling Co. v. Western Maryland Ry., 2L2 U.S. 311 (1917) and
Kentucky Whip and Collar Co. v. Illinois Central R. Co., 299 U.S. 33h
(1937).

W3r, ypited States v, Five Gambling Devices, 346 U.5. bl (195L),
Lhe Supreme Court, however, did dismiss indictments under the Johnson Act
because there was no proof of a viclation affecting interstate commerce.

1uh

See note 137 supra.
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B. Robert Kennedy's Organized Crime Program

Robert Kennedy's vigorous efforts against organized crime and
syndicated gambling brought about a dramatic change in the Justice

Department. Kennedy appeared repeatedly before congressional conmli’c‘beeslu5

146

and sponsored articles urging enactment of new legislation. The fruits.

of his endeavors were three new statutes as well as amendments to 15
U.S.C. 8§58 1171~TT relating to gambling devices in interstate commerce.

The first accomplishment of the Kennedy program was an amendment

147

to the gamblirg chapter of 18 United States Code, previously concerned

exclusively with gambling ships.lll8 18 U.8.C. § 1084 was added to

prohibit the interstate transmission of wagering information.lu9 Its

‘ purpose was

l‘sHearlngs Before Subcomm. No. 5 of the House Comm. on the

Judiciary on H.R. 468, H.R. 1246, H.R. 3021, H.R. 3022, H.R. 3023, H.R.
3246, H.R. 5230, H.R. 6571, H.R. 6572, H.R. 6909, and H.R. 7039, BTth
Cong., lst Sess. 18-47 (1961) [herelnafter cited as House Judiciary
Hear1ngs] Hearings Before the Senate Comm. on Judiciary on S. 1653,

8. 1654, 8. 1655, S. 1656, 8. 1657, S. 1658, “and S. 1665, “B7th Cong. s
lst Sess. 1-18 ( 1961) [herelnafter cIfed as Senate Judiciary Hearings];
Hearings Before the House Comm. on Interstate and Foreign Commerce on
H.R. 3024, H.R. 8410, and S. 1658, 8Tth Cong., 2d Sess. 9-34 (1962)

[hereinafter cited ag 1962 Commerce Hearings]
Kennedy, The Program of the Department of Justice on Organized

146

Crime, 38 Notre Dame Lawyer 637 (1962); Kennedy, Three Weapons against
Organized Crime, 8 J. Crim. & Deling. 321 (1962). See also Pollner,
Attorney General Robert F. Kennedy's Legislative Program to Curb Organized
Crime and Racketeering, 28 Brooklyn L. Rev. 37 (1962). ,

1“718 U.S.C. §§ 1081-83, ch. 50.

thSee notes 123-28 supra.

1u9Pub L. No. 87-216, Sept. 13, 1961, 75 Stat. 491 added 18 U.8.C.

| § 1084. The first subsection reads:
. 4 § 108k4. Transmission of wagering information; penalties

(a) Whoever being engaged in the business of betting or wagerlng
knowingly uses a wire communication facility for the transmission




NATIONAL CAMBLING COMMISSION

Cornell Study--l2

to assist the various States and the District of Columbia in the

enforcement of their laws pertaining to gambling, bookmaking,

and like offenses and to aid in the suppression of organized
gambling activities by prohibiting the use of wire communication
facilities which are or will be used for the transmission of bets
or wagers and gambling information in interstate and foreign
commerce.

A key exception to the general policy of prohibition under section 1084

wasg the following:

(b) Nothing in this section shall be construed to prevent the
transmission in interstate or foreign commerce of information for
use in news reporting of sports events or contests, or for the
transmission of information assisting in the placing of bets or
wagers on a sporting event or contest from a State where betting
on that tporting event or contest is legal into a Btate in which
such betting is legal.l5l

Although at the time of passage the subsection would have significant

. impact only in DIevada,152 it provided an important outlet for States

that might choose to legalize certain forms of wagering in the future.

in intersbate or foreign commerce of bets or wagers or information
assisting in the placing of bets or wagers on any sporting event or
contest, or for the transmission of a wire communication which
entitles the recipient to receive money or credit as a. result of
bets or wagers, shall be fined not more than $10,000 or imprisoned
not more than two years, or both. [subsecs. (b),(c), and (4)
omitted]

1504 .R. Rep. No. 967, 87th Cong. 1st Sess. 1; 1961 U.S. Code

Cong. & Ad. News 2631 (1961).

(1961).

15198 y.s.c. 5 1084(Db).

1524 R. Rep. No. 967; 1961 U.S. Code Cong. & Ad. News 2632-33
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18 U.s.c. s 1953,153 limiting the interstate transportétion of
Vagering paraphernalia was enacted at the same t:i.me.lﬁll The purpose
of this statute was to exclude from interstate commerce gambling
materials related to bookmaking, sports pools, or num.bers.155 The
statute went beyond the older lottery statutesls6 in limiting types of
ganvling materials which could pass lawfully in interstate commerce.157

. . . . 8
Common carriers pursuing their usual course of bus:Lnessl5 were exempbed

153pub, 1. No. 87-218, Sept. 13, 1961, 75 Stat. L492. The Attorney
General requested the new statute in response to prior jurisdictional
limitations and narrow constructions. H.R. Rep. No. 968; 1961 U.S. Code
Cong. & Ad. News 2636-37.

15¥g,1953. Interstate transportation of wagering paraphernalia

(a) Whoever, except a common carrier in the usual course of its
business, knowingly carries or sends in interstute or foreign

‘ commerce any record, paraphernalia, ticket, certificate, bills,
slip, token, paper, writing, or other device used, or to be used,
or adapted, devised, or designed for use in (a) bookmaking; or (b)
wagering pools with respect to a sporting event; or (c) in a numbers,
policy, bolita, or similar game shall be fined not more than
$10,000 or imprisoned for nol more than five years or both.

(b) This section shall not apply to (1) parimutuel betting
equipment, parimutuel tickets where legally acouired, or parimutuel
materials used or designed for use at racetracks or other sporting
events in connection with which betting is legal under applicable
State law, or (2) the transportation of betting materials to be
used in the placing of bets or wagers on a sporting event into a
State in which such betting is legal under the statutes of that
State, or (3) the carriage or transportation in interstate or foreign
commerce of any newspaper or similar publication. '

(c) Nothing contained in this section shall create immunity from
criminal prosecution under any laws of any State . . .

| 1554 R. Rep. No. 968, 8Tth Cong. lst Sess. 1; 1961 U.S. Code
Cong. & Ad. News 2635 (1961).

15618 y.5.c. §5 1301-0h; see notes 11-14 supra, for text.

15718 v.s.c. § 1953(a) seeks to restrict the interstate transportation
of materials connected with numbers, sports pools, and boockmaking.

‘ - 158, U.5.C. § 1953(a).
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from the purview of section 19533 parimutuel betting equipmentl59 and
the transportation of gambling materials into a State in which such
activity is legal under local law were also excluﬁed.16o

The third aspect of the Attorney General's crime’program was 18
U,5.C. § 1952, prohibiting interstate travel or transportation in
161

furtherance of racketeering (the Travel Act), vhich was designed to

reach individuals engaged in large-scale gambling as well as the

implements of their tradé.léz According to the Attorney General, the

15918 u.s.c. 5 1953(b)(1).

10018 y.5.0. 5 1953(b)(2); this leaves to the States the option
of permitting such wagering paraphernalia as they choose, assuming the
materials are. available from a legal source.

61lpyp. L. 87-228, Sept. 13, 1961, 75 Stat. 498,
§ 1952, Interstate and foreign travel or transportetion in aid
of racketeering enterprises
(a) Whoever travels in interstate or foreign commerce or uses
any facility in interstate or foreign commerce, including the
mail, with intent to --
(1) distribute the proceeds of any unlawful activity; or
(2) commit any crime of violence to further any unlawful
activity; or
(3) otherwise promote, manage, establish, carry on, or
facilitate the promotion, management, establishment, or carrying
on, of any unlawful activity,
and’ thereafter performs or attempts to perform any of the acts
specified in subparagraphs (1), (2), and (3), shall be fined not
more than $10,000 or imprisoned not more than five years, or both.
(b) As used in this section 'unlawful activity' means (1) any
business enterprise involving gambling, liquor on which the Federal
e~~ise tax has not been paid, narcotics, or prostitution offenses
in violatioir of the laws of the State in which they are committed
or of the United States, or (2) extortion or bribery in violation
of the laws of the State in which committed or of the United States.
(c) Investigations of violations under this section involving
ligquor or narcotics shall be conducted under the superv151on of
the Secretary of the Treasury.

162y 3. Rep. No. 966, 8Tth Cong. lst Sess. 1; 1961 U.S. Code
Cong. & Ad. News 266k (1961)
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statute would "impede the clandestine flow of profits from criminal
ventures and . . . bring about a serious disruption in the far-flung
organization and management of coordinated enterprises.”l63 The
”unléwful activity" prohibited by the statutbe included, howevér,vonly
the operation of gambling as a business enterprise.lGu
The final aspect of the Attorney General's program with respect
to gambling was the strengthening of the Johnson Act, 15 U.S.C. 55
1171—77.165 The amendments were passed after hearingsl66 and a 5ustice
Department :r'epc:artler were undertaken concernihg the role of illinit
gémbling enterprises in the pinball and slot machine industries. ‘The
prior legislation had been largely circumvented; conSequently, it was
felt that changes in phraseology in the statute were needed to reach as

‘ many of the gambling devices controlled by racketeering enterprises’l68 as

possible without élso'eliminating machines designed solely for amusement.169

163The Attorney General's letter recommending the bill to Conﬁress
' is reprinted in H:R. Rep. No. 966; 1961 U.S. Code Cong. & Ad News 2666
(1961). ,

lGuThis implies a "continuous course of conduct," H.R. Rep. No.
966; 1961 U.S. Code Cong. & Ad. News 2666 (1961).

165G ambling Devices Act of 1962, Pub. L. No. ' 87-840, Oct. 18,
1962, 76 Stat. 1075.

l661962 Commerce Hearings supra note 145 concerned amendments to
the Johnson Act. 18 U.S.C. §§ 117277,

16Ty R. Rep. No. 1828, 8Tth Cong. 2d Sess.; 1962 U.S. Code Cong
& Ad. News 3816-18 (1962).

1687pe gefinition in § 2 (15 U.S.C. § 1171(a)(2)) was changed to
reach any machine "designed and manufactured primarily for use in
connection with gambling" rather than the description of a slot machine

‘ under the Johnson Act; see note 135 supra.

'169Se¢t10n 6 of the 1962 Act (note 165'supra) provided an exception
" from the statute for machines not designed for gambling or with money
~prizes, 15 U.S.C. § 1178.

v}

RN
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The statutory scheme enacted durihg the Kennedy tenure to deal
with organized crime and gambling did not suffer from constitutional
infirmity or excessive narrowing by the courts. All provisions contested
have been construed to be valid exercises of congressional authority

under the commerce cla.use.lTO

C. The Orgenized Crime Control Act of 1970

The third comprehensive effort in as many decades by the Federal
Government to construct orgaﬁized.crime was the Organized Crime Control
Act of 23.970.17l One title of the act was designed to deal épecifically
with syndicated gambling ventures operated by elemenfs of organized
cx.‘irne.l'_(-2 Four statutes contained in title 18, United States Code were
enacted or modified by the Organized Crime Control Act of 1970, 18 U.S.C.

§§ 1511, 1955, 1961, and 2516.

17OSee, e.g., United States v. Fabrizio, 385 U.S. 263, 268-69
(1966), 18 U.S.C. § 1953; United States v. Nardello, 393 U.S. 286 (1969),
18 U.S.C. § 1952; Rewis v. United States, 401 U.S. 808, 811-12 (1971),

18 U.S.C. § 1952; Erlenbaugh v. United States, 409 U.S. 239, 245-48 (1972),

18 U.S.C. 8§85 1952, 1953. During these years, too, Congress passed 18
U.8.C.5224, which dealt with sports bribery.

1Tpwp. 1. No. 91-U52, Oct. 15, 1970, 84 Stat. 922, bill no. S. 30.

172T1+le VIII of 8. 30, the Organized Crime Control Act of 1970,
originally was considered as S. 2022, 9lst Cong., lst Sess. (1969) .
Discussions of Title VIIT was free of much of the controversy that:
accompanied the rest of the Organized Crime Control Act of 1970. See
generally Measures Related to Organized Crime: Hearings Before the Subcomn.
on Criminal Laws and Procedures of the Senate Comm. on the Judiciary on
S. 30, S. QTM 8. 975, 8. 976, S. 1693 S. 1624, S. 1861 5.2022, 8. 2122

and. 8. 2292, 91lst Cong., lst SBess.; Organized Crime Control Hearlngs
~Before Subcomm No. 5 of the House Comm. on the Judiciary on S. 30 and

related proposals, 91st ¢ Cong. 2d Sess. S, 1 Rep. No. 91—617 91lst Cong.;
1st Sess. (1969); H.R. Rep. No. 91- 15&9 9lst Cong., 2d Sess. (1970);
J. McClellan, “The Organized Crime Control Act (S. 30) or Its Critics;
Which Threatens Civil Liberties?," L6 Notre Dame Lawyer 55-200 (1970).
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Sections 1511 and 1955 can be considered in pari materia.lT3
Section 1955 is a direct prohibition of illegal gambling businesses.l7u
while section 1511 makes unlawful the obstruction of State law enforcement

with the intent of facilitating an illegal gembling business.t(2 The two

‘statutes are more sophisticated than any prior Federal criminal statutes

relating to gambling. Relying upon expanded notions of Federal power
under the commerce clause,lT6 sections lSli and 1955 do not depend in |
fheir operation on a specific showing of a relationship with interstate
comnerce. Instead, Federal jurisdiction rests upon'a congressional

finding that gambling businesses of a given size have an effect upon

173The two statutes were enacted together in title VIIT of &. 30
and use identical phraseology in key provisions, such .as the definition
of an illegal gambling business. Courts have interpreted the two statutes
togegher. See, e.g., United States v. Becker, 461 F. 2d 230 (24 Cir.

1972) .

L7k § 1955. Prohibition of illegal gambling businesses

(a) Whoever conducts, finances, manages, supervises, directs,
or owns all or part of an illegal gambling business shall be fined
not more than $20,000 or imprisoned not more than five years, or
both.

175 § 1511. Obstruction of State or local law enforcement
(a) It shall be unlawful for two or more persons to conspilre
to obstruct the enforcement of the criminal laws of a State or
political subdivision thereof, with the intent to facilitate an
illegal gambling business if -~

(1) one or more of such persons does any act to effect
the object of such a conspiracy;

(2) one or more of such persons is an official or employee,
elected, appointed, or otherwise, of such State or political
subdivision; and

(3) one or more of such persons conducts, finances, manages,
supervises, directs, or owns all or part of an illegal
gambling business.

lTGHeart of Atlanta Motel v. United States, 379 U.S. 241 (196L4);
Katzenbach v. McClung, 379 U.S. 29k (196k), : :
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' interstate commerce.lT This novel approach has been repeatedly affirmed
as constitutional by the Federal circuit courts in cases arising under

‘section 1955178

Because both sections are conbtingent upon illegal
gambling businesses,lYg there can be no conflict under either statute
with State policies concerning gambling. To come within the Federal

statutes at all the gambling business must be one which "is a violation

of the law of a State or political subdivision in which it is conducted.”lBo

lT?Organized Crime Control Act of 1970, title VIII, 84 stat. 936.

178To date seven circuit courts of appeal have upheld the
constitutionality of the congressional finding underlying §8 1511 and
1955: United States v. Becker, supra; United States v. Riehl, 460 F.2d
4sh (3d Cir. 1972), specifically construing § 1511; United States v.
Harris, 460 F.2d 1041 (5th Cir. 1972), cert. denied, L409 U.s. 877 (1972);
‘ United States v. Thaggard, 477 F.2d 626 (5th Cir. 1973), cert. denied,

9l 5. Ct. 570 (Dec. 3, 1973); United States v. Hunter, 478 F.2d 1019
(7th Cir. 1973), cert. denied, L1k U.S. 857 (1973); Schneider v. United
States, 459 F.2d 540 (8th Cir. 1972), cert. denied, 409 U.S. 87T (1972);
United States v. Sacco, 491 F.2d 995 (9th Cir. 19T4); United States v.
Smaldone, 485 F.2d 1333 (10th Cir. 1973). Despite this overwhelming
supporting authority, one recent decision in the fifth circuit reversed
a § 1955 conviction because of an overbroad construction of Federal
jurisdiction. Affirming the congressional purpose as intending to reach
large-scale syndicated gambling, the court in United States v. Bridges, 493
F.2d 918 (5th Cir. 197k) held that the government had not proved
- Jurisdictional elements of § 1955 against a four-man poker and craps
gambling ring that had recently added a fifth participant. At 493 .24
922 the court warned:
To construe these provisions as urged by the government would not
further the congressional purpose, for such a broad construction
could subject almost any small gambling operation to Federal
regulation. This is clearly not the function of § 1955.

l79§§§_noteé‘17h—75 supra.

18018 y.g.c. § 1955(b)(1)(1).
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Section 196118l incorporates gambling in a newly-added racketeering
chapter of Title lB,United,States Codelg2 by includingksyndicated gambling
in the list of definitions of racketeering activity prohibited under 18

2 .
U.s.C, § 1962«18J Section 1961 has just begun to be used actively, and
' 184

Cits constitutionaliﬁy and design have been affirmed. Syndicated

gambling was also included in the list of violations in 18 U.S8.C. § 2516

1815 1961, pesinitions

As used in this chapter--

(1) "racketeering activity" means(A) any act or threat involving
murder, kidnapping, gambling, arson, robbery, bribery, extortion,
or dealing in narcotic or dangerous drugs, which is chargeable
under State law and punishable by imprisonment for more than one
year; (B) any act which is indictable under any of the following
provisions of title 18, United States Code: . . . section 1084
(relating to the transmission of gambling information) .
section 1511 (relating to the obstruction of State or local law
enforcement) . . . section 1952 (relatingvto racketeering), section
1953 (relating to interstate transportation of wagering paraphernalia)

section 1955 (relating to the prohibition of illegal gambling
businesses) '

l82The Organized Crime Control Act of 1970, Pub. L. No. 91-k452,
title IX, § 901(a), Oct. 15, 1970, 8L Stat. 941l added chapter 96,
"Racketeer influenced and corrupt organizations."

l83Section 1962 prohibits people who have been engaged in a
"pattern of racketeering activity" from doing certain otherwise lawful
activities. Sec. 1963 and § 1964 provide criminal and civil sanctions,
respectively, for violating § 1962.

18&United States v. Parness, 449 F.2d 774 (24 Ccir. 19T7hk); United
States v. Cappetto, 502 F.2d 1351 (T7th Cir. 1974). In Cappetto, the
court resoundingly sustained the use of the civil injunctive technique by
the government against § 1955 violators under § 196k. The court
dismissed constitutional objections to the use of essentially equitable
actions to effectuate criminal prohibitions and affirmed the constitutionality
of the congressional policy in enacting 18 U.S.C. §§ 1961-68 by citing
In re Debs, 158 U.S. 564 (1895) and a line of cases arising under the
antitrust laws.
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for which a TFederal wiretapping order could be obtained 5y the Organized
Crime Control Act of 19"(0.185

Fach of the modern anti-gambling statutes was drafted to avoid
outright conflict with State laws concerning gambling. Although different
techniques were used,186 a broad range of State pclicies related to
different types of gambling are still possible under the stututes passed
since 19248.187 In short, the modern anti-gambling statutgs, 15 U.5.C.
§§ 1171-78 and 18 U.s.C. §5 1081-8k4,1511,1952-53,1955,1961, and 2516, do
not of themselves preclude States from pursuing new and different

policies with respect to gambling.

l8518 U.S.C. § 2516, providing for authorizations for the

interceptions of wire or oral communications, was added as part of the
wiretapping and electronic surveillance chapter by the Omnibus Crime
Control and Safe Streets Act of 1968, Pub. L. No. 90-351, title III,

§ 802, June 19, 1968, 82 Stat. 216. Pub. L. No. 91-452, title VIII,

§ 810, Oct. 15, 1970, 8L Stat. 940 added suspected violations under 18
U.S.C. 8§ 1511 and 1955 to the grounds already enumerated in 18 U.S.C.
§ 2516 (among these were violations of §5 1084 and 1952, notes 149 and
161 and accompanying text supra).

l86The Johnson Act, supra note 135, allowed States to pass

affirmative legislation permitting the use, possession, or manufacture

of devices related to gambling that would otherwise be prohibited under
15 U.S.C¢. 5§ 1171-77. The Kennedy amendments involving gambling, notes
145-70 supra and accompanying text, all contained exemptions for States
in vhich the prohibited conduct would otherwise be legal, albeit narrowly
drawvn. The 1970 Federal gambling laws only affecting gambling-related
conduct that was already illegal under local statutes, supra note 180.

l8{El'.’he modern Federal gambling statutes in 18 United States Code
discussed supra only limit State and local policies with respect to ‘
gambling in a secondary sense. . Because of the various prohibitions
attached to interstate commerce and the policies of neighboring
jurisdictions, gambling-related activity encouraged by one State would
often be prohibited by Federal statute from interfering with the
affairs of another State.  For example, the purchase of slot machines
has been made more difficult and expensive by 18 U.S.C. §§ 1171-78,
although not necessarily illegal. o
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@
IV. THE NONCRIMINAT GAMBLING STATUTES
Some Federal statutes relating to‘gambling a@pear in contexts far
removed from the criminal code. Although rarely of the signifiéance in
determining Federal policy toward ganbling as the criminél statutes,188
Federal laws in a variety of other settings form an essential part of
that policy and occasionally have troublesome implications with respect
to State proposals to decriminalize gambling activities.
TFive separate provisions directly affect gambling in some way,
but do not have independent policy significance. The Farm Labor
Contractor Registration Act of 1963 prohibiﬁs Federal recognition and
benefits for any would-be agricultural labor foreman who has been
‘ convicted of either a State or Federal gambling violation.189

Immigration and nationality provisions restrict the opportunities of those

whose income is derived principally from gambling activities or have been .

188

A statute expressly designed to prohibit conduct and discussed
in the legislature in light of establishing a new criminal sanction is
logically a more reliable indicator of legislative policy than a
restriction accompanying legislation designed for a separate reason.

© 389%yp. 1. No. 88-582, Sept. 7, 1964, § 5, T8 Stat. 921. Codified
at T U.S.C. § 204k (1970), the statute provides in pertinent part:
§ 204k, TIssuance of certificate of registration -- Persons qualified

(b) Upon notice and hearing in accordance with regulations
prescribed by him, the Secretary may refuse to issue,. and may
suspend, revoke, or refuse to renew a certificate of registration
to any farm labor contractor if he finds that such contractor --

(7) has been convicted of any crime under State or Federal
law relating to gambling . . . -
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twice convicted on gambling charges during a specified period. A

still-valid section of the Tariff Act of 1922 prohibits the importabion

nl9l

of lottery tickets along with other "immoral articles. The statubory

framework establishing the Law Enforcement Assistance Administration
includes "gambling' in its definition of activities in which elements of
organized crime are engaged.l92 Finally, subject to the State-run

193

lottery exceptions, the_Federal law relating to broadcasting allows

l901mmigration and Nationality Act, Pub. L. No. 41b, ch. L7T,

June 27, 1952, 66 Stat. 172 (amended in other respects), as codified at
8 U.S.C. § 1101, includes the following proviso:
§ 1101. Definitions
(a) As used in this chapter --

(£) For the purposes of this chapter —-

: No person shall be regarded as, or found to be, a person of
good. moral character who, during the period for which good moral
character is required to be established, is, or was --

(4) one whose income is derived principally from illegal
gambling activities;

(5) one who has been convicted of ‘two or more gambllng
offenses committed during such period;

1918ept. 11, 1922, ch. 356, § 305, L2 Stat. 937, as amended by The
Tariff Act of 1930, June 17, 1930, ch. 497, § 305, 46 Stat. 688. The
section, codified at 19 U.8.C. 8§ 1305, reads:
§ 1305. Immoral articles; prohibition of 1mportatlon
(a) All persons are prohibited from 1mport1ng into the United
States from any foreign country any . . . lottery ticket, or any
printed matter that may be used as a lottery ticket, or any
advertisement of any lottery.

192Pub. L. Ho. 90-351, June 19, 1968, § 601, 82 Stat. 209, codified
under public health and welfare, 42 U.S.C. § 3781.

193 ommunications Act of 193k, June 19, 1934, ch. 652, § 312, U8
btat 1086; 47 U.S.C. § 312:
§ 312. Administrative sanctions -- Revocatlon of station license or

construction permit

: ‘ | (b) When any person (1) has failed to operate substantially as
set forth-in a license, (2) has violated or failed to observe any

of the provisions of this chapter, or section 130k, 1343, or 1L6L of
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the revocatlon of a station license for v1olat10ns by the station of 18
U.S.C. § 1304, relating to the broadcasting of lottery information. 19k

The only recent Federal legislabtion that imposes a specific
limitation on gambling-related activity regardless of State policy is the

modification of the Federal banking laws made in 196’(.195 The purpose

of the law was to "prohibit federally insured banks and thrift

of Title 18, or (3) has violated or failed to observe any rule or
regulation of the Commission authorized by this chapter or by a
treaty ratified by the United States, the Commission may order
such person to cease and desist from such action.

l9hSee note 14 supra.

195pyb. L. No. 90-203, Dec. 15, 1967, 81 Stat. 608. The act
added five sections: Rev. Stat. § 5136A, relating to national banks,
12 U.S.C. § 25A; Federal Reserve Act & 9A, relating to State member
banks, 12 U.S.C. § 339; Federal Deposit Insurance Act § 20, relating
to banks insured under the act, 12 U.S.C. § 1829A; National Housing Act
§ 410, relating to federally—lnsured savings and loan institutions, 12
U.S.C. § 1730C, and 18 U.S.C. § 1306, make violations of the above
statutes criminal. Bach change in the banking laws is the same except
for the applicable type of banking institution, and provides in pertinent
part as follows:
Sec. 5136A. (a) A national bank may not --
(1) deal in lottery tickets;
(2) deal in bets used as a means or substitute for participation
in a lottery;
{3) announce, advertise, or publicize the existence of any
lottery;
(4) announce, advertise, or publicize the existence or identity
~of any participant or winner, as such, in a lottery.
(b) A national bank may not permit-- '
(1) the use of any part of any of its banking offices by any
person for any purpose forbidden to the bank under subsectlon ()
[definitions section omitted]
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institutions from selling lottery tickets to the public." By the passage

of the 1967 legislation, over strong argument, Congress demonstrated its

1965 Bep. To. 727, 90th Cong., lst Sess. 1; 1067 U.S. Code Cong.
& Ad. News 2228 (1967). Enacted to remove federally-related banking
institutions from the lottery business, the 1967 amendments to the
banking laws had a unique history. The bill was introduced as H.R. 9892,
90th Cong. 1lst Sess. (1967) on May 11, 1967, by Congressman Wright
Patman. Patman said on the House floor that "It is not the purpose of
this legislation to impede the New York State lottery in any manner, or
to question the morality of such a lobttery. But, rather, the legislation
seeks to keep banks' activities limited to normal banking operations,
vhich certainly do not include selling lottery tickets, 113 Cong. Rec.
15171 (June 8, 1967). Although even this statement could be construed
as contradictory, Patman's remarks in connection with the bill
(renumbered H.R. 10595) on July 12, 1967 on the House floor approach a
personal vendebta. Patman began by arguing that the bill was consistent
with longstanding Federal policy not to "participate in or condone
ganbling,'" and that the "bill will reaffirm the policy of the Federal
Government as it has stood, unchallenged, since September 18, 1890, when,
on the plea of President Benjamin Harrison to protect 'the people of all
the States' from being 'debauched and defrauded' by the infamous
Louisiana lottery, Congress outlawed all lottery materials from the U.S.
mails." 113 Cong. Rec, 18582 (1967). Patmen's assessment of the history
of Tederal legislation toward gambling is inconsistent with that outlined
supra (see, e.g., discussion of Harrison's message in connection with
note 56 supra; Champion v. Ames, notes 75-83 supra). Patman then argued
that the New York lottery was not in the peoples' interest, 113 Cong.
Rec. 18582 (1967):
If Mr. Rockefeller wishes to support his State government by

trickery, slickery, shell games, gambling, and fast buckism, that

is a matter that rests between him and the voters of Vew York.

But when he attempts to slip these ingredients into the Federal

banking system, then it is time for Members of Congress to teach

him a basic lesson in the proper and time-honored separation of

State and Federal Governments.
Patman's ironic misapprehersion of the Federal-State gambling problem
should not be taken as indicative of the Congressional purpose at large

113 Cong. Rec. 18588-98 (1967) (remarks of Reid, Murphy, Robison, Fino,

Gerald R. Ford). Nevertheless, the bill was adopted, although over

‘heated objections:

This bill represents an attempt of the Federal establishment to
to interfere with a perfectly legal means of raising money
established under constitutional suthority by the citizens and
legislature of s State. It should be made clear that it does not
prohibit gembling nor lotteries R
S. Rep. No. T2T, 90th Cong. 1lst Sess. 78; 1967 U.S. Unde Cong, & Ad, News
223l (1967) ("Minority Views.") Citing the congressional exzemption of
Stabe lobttery proceeds from the wagering tax provisions, the minority 3
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unwillingness to permit the furtherance of gambling-related activity

through institutions wholly controlled by the Federal Government.l97

report argued that Federal policy was not so strong, Id. at 15, 16 1967
U.S. Code Cong. & Ad. News at 2235, and that the current bill unnecessarlly
threatens State sovereignty, Id. at 15,16; 1967 ‘U.S, Code Cong. & Ad. News
at 2238 and 2240:
We do not consider it necessary to discuss at length the danger
to State sovereignty that is represented by a claim that it is
appropriate for the Federal Government and its agencies to make
determinations unrelated to their responsibilities and in.
contravention of State will on the basis of insurance through a
Federal agency.

The question 1s whether the Federal Government is justified to
interfere with a perfectly legal means of raising money established
under constitutional authority by the citizens and governing
authorities of a Stabte, and whether it is appropriate to use
insurance provided through the Federal Deposit Insurance Corporation
and the Federal Savings and Loan Insurance Corporation as a means

~ to restrict State-chartered banks and State-chartered savings and
‘ loan institutions from carrying out functions for which authority
has been specifically granted by the State.
In contrast to the views of the minority, the majority argued that:

The Pederal Government has a longstanding policy to deny
lotteries the use of Federal facilities and the prohibition on
the sale of lottery tickets by federally insured financial

. institutions is merely an extension of this longstanding policy.
They then cited 18 U.S.C. §§ 1302, 1304, Sen. Rep. No. T27; 1967 U.S.
Code Cong. & Ad. News at 2229.

lg?Desplte the assertions of its proponents, this legislation is
the only recent expression of a Federal policy to exclude all gambling-
related activity from federally controlled institutions and the first of
any kind since the Communications Act of 1934 to restrict gambling
activity regardless of local policy. As enacted, the 1967 banking
statute still allows those lottery-related activities not exposed to
the public eye, such as the keeping of records and the taking of deposits.
Original plans to limit these activities as well by Congressman Patman .
did not survive the legislative process, S. Rep. No. 727 at 1, 6-8 1967
U.S. Code Cong. & Ad. News 2228, 2231-32.
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'v. Grosso, 390 U.3. 62 (1968)

V. THE FEDERAL TAX LAWS

Federal tax provisions also affect gambling, having important

practical implications with respect to all forms of gambling businesses.

The wagering tax statuteslg8 have played a significant role in the

Federal limitation of syndicated gambling both as a revenue measure199
and in conjunction with criminal statutes respecting gamblingeoo until
two landmark decisions of the Supreme Court in 1968 limited their
applicability.201 Congressional efforts to restore the wagering statules
within the bounds set by the Supreme Court202 were unsuccessful until
October, 1974, when several important alterations in the wagering excise

taxes were approved by Congress.203 Although the congressional resporse

19811t . Rev. Code of 195k, §§ hhol-2k4; 61-63.

199Revenue raised under the wagering excise tax statutes from
1964 to 1968 was as follows:

1964 1965 1966 1967 1968
Stamps sold 7,465 7,284 6,155 5,917 5,089
Collections 6,156,000 6,674,000 6,394,000 6,196,000 5,111,000

Seized Revenue 1,021,128 1,187,282 739,1kh2 Th6,426 685,943
S. Rep. No. 92-76h4, 92d Cong., 24 Sess. 12 (1972).

200ppe original scheme had placed an affirmative duty on the IRS
under Int. Rev. Code of 195k, § 6107 to make lists of taxpayers available
to prosecutors, but this was repealed by Pub. L. No. 90-618, October 22,
1968, 82 Stat. 1235. Id. at 5. Such information was valugble in securing
convictions under 18 U.S.¢, §§ 1084, 1952, and 1953 also.

201yarchetti v. United States, 390 U.S. 39 (1968); United States

20283e notes 227-38 and accompanying text infra.

203pyp, 1. Wo. 93-499, Oct. 29, 197k, 88 Stat. 1551. The changes
were adopted as a rider to H.R. 7780, 93d. Cong., 2d Sess., having to do
with the extension "for an additional temporary period existing suspension
of duties on certain classifications of yarns of 511P " 120 Cong. Ree.
H 10515 (dally ed. Oct. 11, 197h).
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gliminates the most glaring of the difficulties arising under the tax
laws relating to gambling, significant gquestions remain with respect to

coﬁstitutionality, statutory construction, and the application of the

20k

altered provisions on both legal and illegal gambling enterprises.
A. Btatutory Framework

The existing scheme of Pederal tax laws relaling to gambling falls
into two categories-—-the general provisibns of the tax laws ag they

affect garbling (since gambling is an income producing transaction within

205

the Internal Revenue Code), and the specific sections of the Code

206 What follows is

207

passed by the Congress expressly to reach gambling.

‘ a description of the Federal tax policy relating to gambling.

20hgee notes 249-50 and accompanying text infra.

2053ee, e.p., Int. Rev. Code of 1954, §& 1, 11, 61, 165(d),
e.g. 4

1302(b)(3). See also note 250 infra.
20615t . Rev. Code of 195k, §5 Lhol-2k; Lh61-6k,

: 20TFor cases and discussion related to tax planning, see, 2.£.,
1 CCH 1974 Stand. Fed. Tax Rep. 11 681.2hk, 716.05; 2 CCH 19Tk Stand.
Fed. Tax Rep. § 1581.27; CCH Fed. Excise Tax Rep. 11 L00O-4L50. See
also 26 C.F.R. §8 U4kh.0-1 - Lk 7805; Wote,. Federal Regulation of Gambling:
Betting on a TLong Shot, 57 Geo. L. J. 573 (1969); Comment, Applications
of the Federal Gambling Stamp Tax Law, 8 De Paul L. Rev. 362 (1959) (In
connection with which see note 200 supra). '
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Express tax provisions respecting wagering are the excise tax
imposed on all wagers placed in a gambling business by section thl,QOB

the occupational tax on those who operate gambling businesses by section

Mhll,gog and the tax on crin-operated gaming devices,?0 section LL61.

These provisions are accompanied by sections offering definitions,gll
- o . . s ; 212 . . . 213
requiring registration and periodic reporting, imposing penalties,

and establishing special requirements for the confidentiality of tax

208ug L4071, Imposition of Tax.
(a) Wagers. .
There shall he imposed on wagers, as defined in section
4421, ~r excise tax equal to 2 percent of the amount thereof."
Int. Rev. Code of 1954, § 4LO1l, as amended by Pub. L. No. 93-499, Oct.
29, 1974, 88 Stat.1551. See 120 Cong. Rec. H 10515 (daily ed. Oct. 11,
1974) for text of Pub. L. No. 93-L99. The definition of "wager! for
the purposes of § 440l is as follows:
§ 4421, Definitions.
For purposes of this chapter —-
(1) Vager.

The term '"wager" means —-

(A) any wager with respect to a sports event or a contest
placed with a person engaged in the business of 'accepting such
wagers, ,

(B) any wager placed in a wagering pool with respect to a
sports event or a contest, if such pool ig conducted for profit,
and

(C) any wager placed in a lottery conducted for profit.

2O9The former occupational tax required all those who were engaged
in the business enterprise of gambling as defined in the Code to pay a
$50 annual tax. The amount was raised to $500 per year by Pub. L. No.
93-499, Oct. 29, 1974, 88 Stat.1551. See 120 Cong. Rec. H 10515 (daily
ed. Oct. 11, 197Th) Ffor text of Pub. L. No. 93-499.

21014, Rev. Code of 195k, 55 WU61-63, exacting $250 per machine
per year. _

ell1g. 5 hhox,
2l274. §5 Wh12, 4403, 6001.

21314, 8§ 7201, T203.
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' I returns and other -information required under the wagering tax sections.glu

An immunity statute precludes the use of information required under the

statute from use in any prosecutlion not arising under the tax J.aws.el5

hId § Lh2lk, Added by Pub. L. No. 93-499, Oct. 29, 197k, 88
Stat 1551. The section reads as follows (taken from 120 Cong. Rec.
S 19166 (daily ed. Oct. 15, 1974)): ,
Sec. Lh2k. Disclosure of wagering tax information.

(a) General Rule.--Except as otherwise provided in this section,
neither the Secretary or his delegate nor any other office or
employee of the Treasury Department may divulge or make known in any
manner whatsoever to any person--

(1) any original, copy, or abstract of any return, payment
or registration made pursuant to this chapter,

(2) any record required for making any such return, payment,
~or registration, which the Secretary or his delegate is permitted
by the taxpayer to examine or which is produced pursuant to section
7602, or

(3) any information come at by the exploitation of ‘any such
return, payment, registration, or record.

‘ (b) Permissible Disclosure.--A disclosure otherwise prohlblted by

section (a) may be made in connection with the administration or
civil or criminal enforcement of any tax imposed by this title.
However, any document or information so disclosed may not be--

(1) divulged or made known in any manner whatsoever by any

sofficer or employee of the United States to any person except in

connection with the administration or civil or criminal enfozcement
of this title, mor

(2) used, directly or indirectly, in any crlanal prosecutlon
for any offense occurring before the date of enactment of this
section. ~

(c) Use of Documents Possessed by Taxpayer.--Except in connection’
with the administration or civil or criminal enforcement of any tax
imposed by this title--

(1) any stamp dencting payment of the special tax under this
chapter.

(2) any original, copy, or abstract possessed by a taxpayer
of ‘any return, payment or registration made by such taxpayer pursuant
to this chapter, and

(3) any information come at by the exploitation of any such
document,
shall not be [used] against such taxpayer in any criminal proéeeding.

(a) Inspection by Committee of Congress.--Section 6103(d) shall
reply with respect to any return, payment, or registration made
pursuvant to this chapter. ‘ ’ :

‘ o D51, 5 uheb(e).
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In addition, gambling winnings,216 as well as any illegal income whether
or not from.gambling,217'are included within the statutory definition of
gross income.218 A specific provision219 allows gambling losses to be
used to offset winnings only to the extent of those winnings for the
taxable year. Gamﬁling losses may not be used to offset any other type

of income.220

The wagering tax statutes were added by Congress to the Internal
Revenue Code in 1951.221 Through new taxes on gambling, Congress sought

both to find additional sources of reverue22? and to be respongive

216See Winkler v. United States, 230 F.2d 766 (1lst Cir. 1956).

21T5ee United States v. Sullivan, 27k U.S. 259 (1927) (taxation
of liguor held lawful). :

21811t . Rev. Code of 105k, § 61.
21914, 5 165(a).

220gyeeles v. United States, 95 F. Supp. 242 (Ct. Clms. 1951).

22lpevenue Act of 1951, Pub. L. No. 183, §§ L63, W71-T2, Oct. 20,
1951, 65 Stat. 528. Only that part of the tax having to do with coin-
operated amusement devices, §§ LL461-6k4, had existed prior to 1951. See

Revenue Act of 1941, ch. b12, § 555, Sept. 20, 194l, 55 Stat. T722.

222H R. Rep. No. 586, 82d Cong., 1lst Sess.; 1951 U.S. Code Cong.
& Ad. News 1781, 1838 (1951):

Commercialized gambling holds the unique position of being a
multibillion-dollar, Nationwide business that has remained
comparatively free from taxation By either State or Federal
Governments. - This relative immunity from taxation has persisted
in spite of the fact that wagering has many characteristics which
make it particularly suitable as a subject for taxation. Your
committee is convinced that the continuation of this immunity is
inconsistent with the present need for increased revenue [Korean
War], especially at a time when many consumer items of a
seminecessity nature are being called upon to bear new or
additional tax burdens.
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= to recommendations of the Kefauver Committee2?3 to increase the ability"

of the Tederal Government to restrict revenue thought to be a significant
source of income for elements of organized crimé.zzu The wmodifications

enacted in l97h225 were designed to be consistent with the original-

223Or1g1nal fefauver Committee recommendations having to do with
the Internal Rcvenue Service included the following:
IV. . . . The Bureau of Internal Revenue should maintain on a
current and continuing basis a list of known gangsters, racketeers,
gamblers, and criminals whose income-tax returns should receive
special attention by a squad of trained experts.

V. The Bureau of Internal Revenue should enforce the regulations
which require taxpayers to keep adequate books and records of
income and expenses against the gamblers, gangsters, and racketeers
who-are continually flouting them. Violation should be made a
felony
VI. Gambling casinos should be requlred to malntaln daily records

: of money won and lost to be filed with the Bureau of Internal
Revenue. . . . Where the casino is operating illegally, in addition

. to .the aforementioned obligations, the operators of the casino '

should be required to keep records of all bets and wagers
VII. The law and regulations of the Bureau of Internal Revenue
should be amended so that no wagering losses, expenses, or
disbursements of any kind . . . incurred in or as a result of
illegal gambling shall be deductible for income tax purposes

IX. The internal revenue laws and regulations should be amended so
as to require any.perscn who has been engaged in an illegitimate
business netting in excess of $2,500 a year for any of 5 years
previously, tc file a net-worth statement of all his assets, along
with his income tax returns
The Kefauver Committee Report, Organized Crlme 182--86 (Didier ed. 1951).
Bee also Commeént, The Use of Taxation to Control Organized Crlme, 39 Cal.
L. Rev. 226 (1951). '

22b’[O:L"ganized Crime's]"economic base is principally derived from
its virtual monopoly of illegal ganbling, the numbers racket, and the
importation of narcotics.' President Nixon's organized crime message
to Congress, Doc. No. 91-105, House of Representatives, 9lst. Cong.,
1st Sess. at 1 (1969), quoted at S:. Rep. No. 92-76h4, 92d Cong., 2d Sess. 6
(1972). See also materials cited at note 172 supra. . '

| 225pub. L. No. 93-h99, Oct. 29, 197k 88 Stat. 1551. See the
g ‘conference report, H. Rep. No. 93-1401, 934 Cong., 2d Sess. printed in
. full at 120 Cong. Rec. H 9760-61 (daily ed. Oct. 1, 19Th), .
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congressional purposes of raising revenue and limiting the revenue
. . on
sources of organized crime.

B. Constitutional Issues

The direct effect of the wagering btax statutes on illegal gambling

operations was curtailed by the 1968 Supreme Court decisions of Marchetti

227 228

v. United States and United States v. Grosso. These companion

éases limited the application of tax enforcement provisions on fifth
amendment grounds.e_g9 The Court held in Marchetti that ". . . these
[tax] provisions may not be employed to punish criminally those persons
who have defended a failure to comply with their requirements with a

proper assertion of the privilege against self—incrimination.”zBo The

226For criticism of this duality of motives, see Note, Federal
Regulation of Gambling: Betting on a Long Shot, 57 Geo. L. J. 573, 588-89
(1969). Congress did seek to raise revenue, but was not able to grant
IRS Commissioner Mortimer M. Caplin's request for 4,333 additional.
revenue agents in 1952 to enforce the law. Caplin, The Gambling Business
and Federal Taxes, 8 Crime & Deling. 371, 373 (1962). The Senate
committee recommending the wagering excise taxes had foreseen the need
of strengthening the IRS enforcement capability. S. Rep. No. 781, 824
Cong., lst Sess.1,113-19;1951U.S. Code Cong. & Ad. News 1969, 2096 (1951).
In any case, congressional power to tax selectively cannot be doubted.
Principal motivation will not be questioned so long as the statute seems
rational. See, e.g., License Tax Cases, 72 U.S. (5 Wall.) 462, 469 (1866);
United States v. Doremus, 249 U.S. 86, 93 (1919); United States v. Sanchez,
340 Ujs.,hz, Lu-U5 (1950); United States v. Kahriger, 345 U.S. 22, 27
(1953).

22T3g90 U.s. 39 (1968). 228390 U.8. 62 (1968).

229"No,person .- . shall be compelled in any criminal case to be

a witness against himself.'" U.S. Const. amend. V.

230y.s. at H2. In so holding, the Supreme Court reversed prior
authority of relatively recent vintage: United States v. Kahriger, 345
U.S. 22 (1953); Lewis v. United States, 348 U.S. L19 (1955). TFor a
student note that anticipated the shift, see Comment, Self-Incrimination
and The Federal Excise Tax on Wagering, 76 Yale L. J. 889 (1967).
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'Court insisted‘that the right to tax illegal enterprise was not limited

231 which was confined strictly to the scope of the

by its holding,
privilege:
. The question is not whether petitioner holds a "right! to
violate State law, but whether, having done so, he may be
_ compelled to give evidence against himself. The constitutional
privilege was intended to shield the guilty and imprudent as
well as the innocent and foresighted. 232
The result of these decisions was that for six years criminal enforcement

of the wagering tax statutes was suspended as against those who failed

to report under its provisions.233
C. Congressional Response

The elimination of the tax statutes as a means by which the
Federal CGovernment could reach organized gambling activity led to requests

for action in Congress.231¥ The first legislative effect of the Marchetti

231390 U.5. at bb. 23214, at 51,

233Except in Nevada, where dangers of self-incrimination were not
real because of legalized gambling, in United States v, United States
Coin and Currency, 401l U.S. T15 (1971), the Court held that the fifth
amendment privilege from prosecution under Marchetti extended to forfelture
vroceedings.

23hgee 5. 1624, 91st Cong., 24 Sess. (1970). S. Rep. No. 91-8L0,
91st Cong., 2d Sess. (1970) recommended passage of S. 1624 by incorporating
an immunity provision to circumvent the Marchetti obstacle. The report
emphasized the problems of organized crime domination of gambling, Id. at
6, and revealed an awareness of the difficulties posed by the tax on

‘legallzed gambling in Nevada, Id. at 13. In the 92d Congress, S. 431,
924 Cong., 2d Sess. (1972) was introduced to serve the same purpose.

S. Rep. No. 92-76k4, 924 Cong., 2d Sess. (1972) oubtlined the authority under
which the addition of an immunity statute to the wagering excise taxes
would meet the Marchetti limitations. S. Rep. No. 92-T6L at T-11 argued
that the fifth amendment problem under the tax statutes was dlxectly
analogous to & similar weakness in Federal gun control legislation declared
unconstitutional by the Supreme Court the same day as Marchetti and

Grosso for similar reasons in.Haynes v. United States, 390 U.S. 85- (1968).
In Haynes am-390’U.S.k95‘the Court held that the fifth amendment.
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and Grosso decisions was the passage of the Organized Crime Control Act
of 19’(0,235 giving the Federal Government a direct role in the prohibition

of illegal gambling businesses. ' The addition of an immunity provision to

236

the wagering excise tax chapter in 197k, coupled with restrictions on

the potential uses of information required by the taxing provision5237

promise to make the wagering tax statutes viable again after years of

dormancy.238 Although the gambling taxes were originally designed to aid

debilitations were based on the same guarantees in the gun registration
and wagering tax registration situations. After change in the registration
statutes by Congress providing for use immunity, 26 U.8.C. § 5812 (1970),
the Supreme. Court held that the fifth amendment difficulty in the gun
registration provision had been overcome in United States v. Freed, 401
U.S. 601, 605 (1971). Reasoning that the two situations were essentially
the same and could be cured in the same manner, the Senate Judiciary
Committee recommended in S. Rep. No. 92-T64 that such an immunity
provision be added to the Internal Revenue Code for wagering tax
self-incrimination problems, but. the 924 Congress failed to enact its
suggestions.

23%pub. L. No. 91-452, Oct. 15, 1970, 84 Stat. 922. See notes
171-85 and accompanying text supra.

236pup, L. No. 93-499, Oct. 29, 197k, 88 Stat. 1551.
23T14., s Lhak(e)

23800ngress was probably encouraged by Freed to assume that an
immunity provision would be sufficient to remove the Marchetti disability.
The conference report, H.R. Rep. No. 93-1401, 93d Cong., 24 Sess. (1974),
explains the purposes for which the rider to H.R. 7780, 934 Cong., 24
Sess. (1974), making the changes in the wagering excise taxes, was
enacted: '

The amendment also provides specific restrictions as to the
disclosure and use-of informetion pertaining to taxpayer cocmpliance
with Federal wagering taxes. Although existing law (sec. 6103)
provides broad limitations on the publicity of income tax returns,
no such restrictions exist for returns and other documents related
to the wagering taxes. In 1968 Congress repealed section 6107 of
the Internal Revenue Code which provided for public inspection of
the names of all persons paying occupational taxes, including the
wagering occupational tax. Despite this repeal, current law remains .
ambiguous in that no specific provision exists barring disclosure of
wagering tax information,

Consequently, to resolve any remaining doubts which may exist

under the rationale of the Marchetti v. U.S.- (390 U.S, 39 (1968)) and
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the active enforcement of criminal statutes limiting gambling,239
effective prosecution‘of the new provisions could prove to be even more

important to the overall effort aimed at limiting organized crime.gho

Grosso v. U.S. (390 U.S. 62 (1968)) cases, the amendment provides
that no Treasury Department official or employee may disclose,
except in connection with the administration or enforcement of
internal revenue taxes, any document or record supplied by a
taxpayer in connection with such taxes
It is expected that these changes in the law will remove any
constitutional problems regarding enforcement of the wagering
taxes. '
H.RL)Rep. No. 93-1401, 120 Cong. Rec. H 9760, H 9761 (daily ed. Oct. 1
1974). ,

E4

2395ee notes 211-26 supra.

ehOThe vagering excise taxes, assuming § 4Li24h is found by the
courts to overcome the Marchetti difficulties successfully, will restore
the power of the Federal Government to prosecute gamblers for tax
violations. Becduse of the secrecy provisions, voluntary payment may
increase and mandatory payment, where the gamblers can be uncovered, may
be enforced.  Statistics based upon Treasury estimates given in conjunction
with the previous attempt to pass an immunity provision for the tax
statute, S. 431, 924 Cong. 2d Sess. (1972), were as follows:

Revenue (Per Annum)

Pre-1968 S. 162%L

(actual) (estimated)
Occupational tax $ 360,000 $6,757,500
Voluntary (percent) 60 53
Occupational tax 240,000 6,150,000
Enforced (percent) ko L7
Excise ‘ 3,300,000 6,969,000
Voluntary (percent) : 59 65
Excise o 2,300,000 3,562,500
Enforced (percent) ‘ L1 35

S. Rep. No. 92-T6k4, 92d Cong., 2d Sess. 12 (1972).

This method of Federal involvenent with gambling businesses would
give the government the potential to reach a significant portion of the
total volume of such operations without necessarily interfering with
State decriminalization efforts.



cronedll ol o

The October l97h changes in the wagering tax statute reduced the
rate of the excise tax applied to gambling enterprises from ten to two
percent of‘the total business volume.gul The occupational tax for the
proprietors of gambling ventures was increased from $50 each year to

$SOO.2M2 These changes should act to reduce the economic imbalance that

has favored illegal gembling businesses since the Marchetti and Grosso
decisions of 1968.2h3 Under the law for the last six years, as a
practical matter, only legal gambling.businesses complied with the

excise provisions of the Internal Revenue Code.gm‘l This séverely limited
the ability of State-authorized gambling enterpfises to compete with
illegal businesses that could not be prosecuted'for failure to pay

2hsg

excise taxes.

2L’lpub. L. Ho. 93-499, Oct. 29, 1974, 88 Stat. 1551, 120 Cong.
Bec. H. 10517 (daily ed. Oct. 11, 197h), § 3(a).

24214 . 5 3(p)

2”3§§§_notes 227-33 and accompanying text supra.

QuhPayment of taxes by illegal ventures wag not reguired after
Marchetti because this would have opened such businesses to prosecution
under the State and Federal criminal laws. Legal gambling businesses,
then prevalent only in Nevada, had to pay the taxes because filing of
returns did not raise self-incrimination questions.

EMSLegal gambling enterprises would have had to have complied at
least with the following tax provisions: Int. Rev. Code of 1954, § Lhl2,
requiring registration; Id., § 4hll, taxing "each person who is engaged
in the business of accep%?hg wagers' $50; Id., § 440l, taking 10% of the
gross amount of all wagers placed as an excise tax; Id., § 461, requiring
payment of $250 for each "coin-operated gaming device" on the premises
pach year; and Id., § 11, requiring the payment of income taxes dn the
profits of the enterprise. Enforcement against illegal gamblers for
noncompliance with any of the above except for the income tax would have
been impossible wherever there would have been a risk of uncovering
criminal activity.
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' Congressional action in decreasing the wagering excise tax,
therefore, has made more feasible proposals for the selective
decriminalization of some types of gambling under the aﬁspices of State
go&ernments. It has been argued that the decriminalization 6f_some forms
of gambling in open, legal competition wifh illegal gambling would ‘
decrease the amount of revenue available for organized crime.2h6 Such

an argument depends upon the ability of legal gambllng businesses to

compete with covert operations. 2LT The newly reduced Federal excise tax

21‘6See, e.g., Task Force on Legalized Gambling, Easy Money
(Twentieth Century Fund 19T7L4); Fund for the City of New York, Legal
Gambling in New York (1972). Both reports outline means of competing
- with gambling activities now conducted by organized crime such as
bockmaking, numbers’, and sports cards. Arguments with respect to the
effectiveness of New York Off Track Betting in decreasing the amount
. being spent in illegal bookmaking in New York are typical and remain

controversial. The principal argument favoring open competition with
illegal games hinges upon the potential of decreasing the amount of money
circulating covertly, outside the sphere of legalized commercial activity
and the reach of State and Federal taxes. Legalized gambling that takes
customers away from syndicated gambling would thereby decrease the power
of organized crime. A State-operated gambling venture that added new
gamblers who had not previously gambled but did not attract those who
gambled with illegal ventures would only increase the amount of capital
being expended for gambling without having a crime~fighting effect.

2M7By reducing the excise tax from 10% to 2%, the government has
potentlally increased the ability of legalized gambling to compete with
organized crime by 8%. There would be a nunber of variables to be faced
by an enterprise that sought to compete with illegal gambling activities.
Disregarding all but economic factors, a legal game would have to offer
better odds than illegal games. The 10% tax on the gross volume of all
legal games was an insurmountable barrier for legal games. Taking a
typical numbers game, the economics would be as follows: 0dds are 1000
to 1, while payoff is at most 540 to 1. The commission for neighborhood
"runners” is 25%. This leaves the "house" $210 on each $1000 bet, a 20%:
profit. - If the legal game had operating costs at the same 25% of.the b
Mrunners'" commission, it would only have a 10% margin to offer better
odds under the 10% excise tax, not accounting for income taxes and other
expenses. With the reduced 2% tax, the legal game's margin would be
; , increased to 18%. The $500 occupational tax averaged out over the year
' : - would not affect this calculus significantly. JFor further exploration of
. this type of analy51s, see Fund for.the City of New York, Legal Gambling
~;5§ New York (l9j2 Omitted here is any discussion of 1nformatlon returns,
‘see infra note 250.

——
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will help the States to continue their study of possible legalization

without the Federal Government taking an active role in the process, but
maintaining its vigilant stance’in the limitation of the activities of

248

organized crime.

Several potential difficulties remain in the relationship between
the tax laws and gambling enterprises. BEnforcement of the wagering
excise tax statutes against illegal gambling businesses may prove to be
un:t"ealistic.249 The burden of fhe tax laws in géneral will continue to
be felt far ‘more severely by legal rather than illegal gambling

250

enterprises, continuing to some extent the competitive disadvantage

felt by legalized operations.

2L*8The collective impact of the changes made by Pub. L. No. 93-499
to the wagering excise taxes will be to increase revenues substantially.
The reduced percentage of the excise tax may encourage voluntary payment,
while legalizabion plans will be able to proceed on a more realistic
footing. The Federal policy of fighting organized crime will be furthered
by both developments. There is no Federal policy aimed at eradicating
gambling per se.

2u9Congress would likely have to appropriate funds for investigation
teams under the IRS similar to the proposals made when the wagering
excise taxes were first enacted. See note 226 supra. It seems unlikely
that considerable voluntary payment will be forthcoming from illegal

‘gambling businesses despite the secrecy that would be attached to their

returns. Nevertheless, see the Treasuiy statistics cited at note 240 supra.

250Legal businesses would be compelled to comply with income tax
provisions through accurate records that may not be forthcoming from
illegal enterprises. Disallowance of wagering loss deductions beyond
gambling winnings under § 165(d) and the exemption of winnings from
income averaging requirements under § 1302(b)(3) are further examples of
tax incentives working against gambling activity that would affect legal
enterprises but would not be noticed by illegal ventures.  In addition,
§ 6041 requires payments of $600 or more to be reported to the IRG. ‘This
income derived from legal gambling would be made known tc the IRS but
corresponding illegal transactions would be unlikely to be reported.
Allowing wagering losses to be deducted beyond winnings where engaged in
for a profit would allow potentially vast earnings in unrelated contexts
to be set off and thus exempted from tax if § 165(d) were to be rescinded.
Sections 165(d) and 1302(b)(3) both seem to be directed against the

)

“extremes of losses and gains generally thought to be likely in gambling.
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APPENDIX A
REGISTRATION OF MIGRANT FARM WORKER CREW LEADERS
as it relates to
GAMBLING

T U.S.C. § 2044(b)(T)

J.J.D,
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I. LEGISLATIVE HISTORYL

Title 7 U.S8.C. § 204k involves the registration of migrant farm
worker crew leaders. Section (b)(7) provides, in part, that any person
who has been convicted under any State or Federal law relating to gambling
shall be unable to be registered as a crew leader.® The intent of
Congress was to protect migrant farm workers from unserupulous crew
leaders who have been convicted of gambling or other violations.

This statute was introduced on January 2L, 1963 by Senator Harrison
Williams and others. It was introduced in the House on May 13, 1963.

Congress realized that migrant farm workers were not sufficiently
protected by State laws. The House Report on the bill stated that crew
| ‘ leaders held a central position in the lives of the workers:

A crew leader frequently organizes groups of workers in areas in
which they live, usually provides means of transportation for
members of his crew, and often lends them money if necessary,
during the season; enters contracts with the growers; supervisges
workers on the job:; helps to provide continuity of employment and
unless there is a written agreement with the farmer, is responsible

for social security taxes. He is the individual who has the most
continuous relationship with these migrant workers.3

lFor text of pertinent parts of the statute as enacted see
part IIT.

2This violation must be incident to activities involving migrant
farm workers.

3H.R. Rep. No. 358, 88th Cong., lst Sess. 2 (1963).
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The corresponding Senate Report added.: ’

Many labor contractors perfrom their functions in a satisfactory
and responsible manner. However, becsuse of their dependency

upon ‘the contractors, migrant workers are particularly vulnerable
to exploitation and abuse by irresponsible labor contractors.
Moreover, the channels and instrumentalities of interstat; commerce
are being used to perpetuate such exploitation and abuse.*

The Senate Committee noted that manj of the crew leaders have
criminal records.5 Congress found that one of the misuses of the powsr
that crew leaders had was the organizing of Tixed or riggéd gambling.,
As waé said in one Senate report, "the crew leader . . . is the source

of weekend entertainment often consisting of whiskey, women, and 'Georgia

) s “ .
Skin', a gambling game.“o It was also stated in the House hearings that

gémbling'rackets were often a sideline activity of crew leaders. [
The value of section (b)(7) was questioned in the House hearings,
hovever:

There has not been, in our Jjudgment, sufficient documentation

to show that a substantial number of crew leaders are engaging

in the practices included in subsection (v)(7). As a nonattorney,
it is my belief that there are in most States laws prohibiting
gambling, prostitution, unlawful narcotics, and liquor sales. If
this is true, the crew leaders should be indicted under the
appropriate laws. TFurther, if they have been convicted of any

of the aforementioned crimes, and have paid their debt, what more .
does socliety wish?

bg. Rep. No. 202, 88th Cong., lst Sess. 2 (1963).
514.
6S. Rep. No. 167, 88th Cong., 1st Sess. 12 (1963).

7Hearings before the General Subcommittee on- Labor, 88th Cong.,
1st Sess. 143 (1963). ~

814 at 22,
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This line of reasoning was rejected by the Committee, The provisions of
section (b)(7) were compared to the Landrum-Griffin Act which prevents a
convicted felon from being elected to union office even though he has
"paid his debt to society."9 This same line of reasoning appeared during
the Senate Hearings:

This section would permit the Secretary to suspend, revoke, or

refuse to issue a registration certificate if the contractor had

been convicted of certain crimes. We [the International Apple

Association] believe some “ime limitation should be included.

The present language would permit the Becretary to take such

action even though the conviction was accomplished 5 years or

even 15 yearg ago and the party's subsequent record was

unblemished. L
There was no comment by the committee members. This issue wvas, therefore,
before both the committees, and it was ultimately dismissed. Clearly,
Congress felt that a person once convicted of a gambling violation
involving his position as a crew leader would be a likely candidate for
another violation.

Favorable views on section 2044 were presented by miny farm and

migrant worker organizations, as well as the Department of Labor,

Department of Commerce, Department of Agriculture, Interstate Commerce

Commission, and Bureau of Budget.ll The Senate bill passed both houses

and became law on September T, 1964 .12
14, at 31.
10

Statement of Fred W. Burrows, Hearings before the Subcommittee
on Migratory Labor on 8. 521, 8. 522, 5. 523, 8, 52k, 8. 525, and S. 526,
88th Cong., 1lst Sess. (1963). '

113064 U.5. Code Cong. & Ad. Wews 3697, 3697-3699.

'12Pub. L. No, 88-3582, September T, 196k, § 5. 78 stat. 921,

s

if . if

i
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II.  COURT INTERPRETATTION

There have been no cases involving section (b)(7) of T7.U.S.C.

. § 204k, and there have been no administrative hearings concerning crew

leaders who fall under this section.

IIT. - TEXT OF STATUTE

o

T U.8,C.§ 20Lh ;
(b) Refusal to issue certificates; suspension; revocation; refusal
to renew.

Upon notice and hearing in accordance with regulations
prescribed by him, the Becretary may refuse to issue, and may
suspend, revoke, or refuse to renew a certificate of regisvration
to any farm labor contractor if he finds that such contractor--

(7) has been convicted of any crime under State or Federal
law relating to gambling.
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APPENDIX B
IMMIGRATION AND HATTONALITY ACT
as it relates to
GAMBLING

8 U.5.C. § 1101 and 8 U.S.C, 5§ 1182

J.J.D,
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I. LEGISLATIVE HISTORY®

The original bills to revise the Immigration, Naturalization, and
Nationality laws® did not include section 101(f)3 as it presently exists.
However, section él2(a)(12),u which was included in the bills, provided
for exclusion from admission of aliens "coming to the United States to
engage in any other commercialized vice, whether or nof related to «
prostitution.”‘ |

In the jgint hearings before the Subcommittees of the House and

»
Senate Committees on the Judiciary on the bills to revise the laws

relating to immigration, naturalizatibn, and natioﬁalityps a sugééétion

H
-

was made as to clarification of section 212(a)(12).. Referring to’
‘ gambling, Frank L. Auerbach, editor, Interpreter Releases, Cdlmnox}-‘ Council

for American Unity, stated that this section'woulq preéént?difficultieé

of interpretation since some States did not ;ongidef‘éaqbling as a vice

v ) ‘ :
6 . ) . T
' *
.

wvhile others did;

I lFor text of pertinent parts of the statuteé_see part IITI.
2s. 716, H.R. 2379, and H.R. 2816, 82d Cong. 1st Sess. (1951).

38 U.S.C.A. § 1101 was originally section 101 of Immigration and
Nationality Act. .For purposes herein, this section will be referred to
as either 1101 or 101l.- '

MB'U.S.C.Af § 1182 was originaily section 712 of Immigration-and
Nationality Act. TFor purposes herein, this section will be referred to
as either 1182 or 212.

%824 Cong., lst Sess., March 6, 7,°8, 9, 12, 13, 1k, 15, 16, 20,
21, and April 9, 1951. e

. 6Testkimony before Subcommittees of the House and Senate Commithbees
on the Judiciary, Washington, D.C., Wednesday, March 21, 1951. Statement
in regard to S. 716 and H.R. 2379 by Frank L. Auverbach. See Part II,
Petition of Lee Vee. k :
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H.R. 5678 was introduced! in the House on October 9, 1951, and
was referred to the Committee on the Judiciary. It did not include

+

section 101(f) in its present form, nor did it refer to gambling. The

report on the reccmmended amendments on the bill also did not refer to

- gambling activities.O

. In the Senate, S. 20559 was introduced to revise the laws relating

to immigrabion and nationality and was referred to the Committee on the

~Judiciary. Having considered the bill, the Committee reported to the

Senate, in lieu of S. 2055, an original bill, S. 2550 (known as the

MeCarran Bill or the Immigration and Nationality Actlo) which was a

7Rep. Walter of Pennsylvania introduced the bill. 2d Cong.,
1st Sess. (1951).

882d Cong., 2d Sess., February 14, 1952. Report No. 1365 on
H.R. 5678, Union Calendar No. 425. Reported with amendments, committed
to the Committee of the Whole House on the State of the Union.
o In the report, Mr. Walter gave a brief history of Immigration
and Nationality legislation, eiting an 1891 act:
In 1891, an act was passed (26 Stat. 1084) which adued to the
list of excludables . . . persons convicted of other infamous
crimes or misdemeanors involving moral turpitude.

9824 Cong., 2d Sess. (1952).

lOIn Senate Report No. 1137, 82d Cong., 24 Sess. (1952), Senator
McCarran stated as to section 101(f): .

Section 101(f), while not defining the term "good moral
character," provides standards as an aid for determining whethex
a person is one of good moral character within the meaning of
those provisions of the bill which require that good moral
character be established for cerbain periods in connection with
a person's eligibility for certain benefits. DBy providing who

~ shall not be regarded as a person of good moral character, it is
believed that a greater degree of wiformity will be obtained in
the application of the "good moral character'" tests under the
provisions of the bill.
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proposal to enact‘a completely revised code and to repeal all other
immigrétion and nationalityblaws. The McCarran Bill is the first bill
to include section 101(f) in its present form, including the reference
to illegal gambling activities in 101(f)(L4) and 101(f)(5). The bill
changed the laﬁguage of sectioﬁ 212(a)(12) to exclude "aliens coming to
the United States to engage in any other unlawful commercialized
viée. Lo (Emphasis added.)

In April, 1952, H.R. 5678 s£111 did not include section 101(f)
in its present form, even though S. 2550 did. But ﬂhé Conference Report

included section 101(f)(4) and 101(f)(5), which were then adopted.12
II. COURT INTERPRETATION

. The only Federal court decision found on these statutes as they

‘relate to gambling was a 1956 cas¢ from the Southern District of

i3

California. Petition of Lee Wee held section (f£)(5) of & U.S.C.A.

§ 1101 not unconstitutional as failing to provide uniform laws of
naturalization even though a person living in an area where gambling was
permitted could be held to he a person of good moral character Vhile a
pefson committing similar acts in a jurisdiction where gambling was not

permitted could not be considered of good moral character.

1lgog Congress, 2d Session, House Report No. 2096. "Immigration
and Nationality Act," June 9, 1952. Mr. Walter, from the committee of
conference, submitted the Conference Report. '

124 R. 5678, Pub. L. No. 82-h1lk, ch. W77, June 27, 1952, 66 Stat.
163. | il

13petition of Lee Wee, 143 F. Supp. 736 (No. 164879) (8.D.Calif.
1956) . N , ,
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sections 110L{f)(L) and (5).

COMMIBGION

In addition, several administrative decisions under the Tmmigration

and Nationality laws have found aliens deportable when in violation of

14

l“(a) Matter of G--, 1 I&N Dec. 59, March 21, 1941. 560401601

A Cuban visa applicant was convicted on the charge of being in
possession of "policy slips" in violation of New York -Penal Law
and received a suspended sentence of 10 days in the workhouse; he
was later convicted on a similar charge for which he paid a fine.
The Immigration Board concluded that "(1) The offenses . . . are
not considered to involve the element of moral turpitude; (2) That
by reason of the foregoing conclusion, the applicant would not be
inadmissible .to the United States solely on the ground of this
conviction.

This case, however, was decided prior to the enactment of section 101(f)

(4) ana (5).

(b) Matter of A--, 6 I&N Dec. 242, July 26, 195h.
In DEPORTATION proceedings, E-081282.
An Ttalian Alien applied for suspension of deportation; he had
been arrested seven times, including arrests for "lottery" and
"traffic in lottery" and a conviction for 'bookmaking and pool
selling." The court held the conviction as within the purview
of section 101(f) of the Immigration and Natlonallty Act, which
precluded a Tinding of good moral character.

(¢) Matter of 8=-K--C-—, 8 I&N Dec. 185, Hov. 14, 1958.
In DEPORTATION Proceedings, A-3656158.
A Chinese national applied for suspension of deportation. He had
been employed as a dealer in the gambling games of Chinese dominoes
and fan-tan at a recreation club in Seattle at a salary of $35

. weekly, his only income. The gambling activities were illegal

under the Washington Revised Code. Because of such activities, he
was held deportable because section 101(f)(4) precluded a finding
of "good moral character" in the case of an alien who has committed
the 'forbidden acts'
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TEXT OF STATUTES

8 U.S.C.A. § 1101. Definitions
(f) For purposes of this chapter——

No person shall be regarded as, or found to be, a person of
good moral character who, during the period for which good moral
character is required to be established, is, or was—- :

(4) one whose income is derived principally from illegal

gambling activities;

(5) one who has been convicted of two or more gambllng

offenses committed during such period;

8 U.S.C.A. § 1182. Excludable Aliens
(a) General Classes

Except as otherwise provided in this chapter, the following
classes of aliens shall be ineligible to receive visas and shall

‘be excluded from admission into the United States:

(12) . . . aliens coming to the United States to engage
in any other unlawful commercialized vice, whether or
not related to prostitution;
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APPENDIX C
PROHIBITION OF BANKS FROM SELLING
STATE LOTTERY TICKETS

12 U.S.C. §§ 25A, 339, 1730C, 18294



‘ﬂj TONAL Ui -

......

T T TR T I
ity QO TR LN

ornell Study--81

I. LEGISLATIVE HISTORY

Soon after New York became the seéond State to begin operating a
State-sponsored lottery in 196Tﬂl Congress passed and the President
signed into law a statute smending sections of the National Banking Act,
the TFederal Reserve Act, the Federal Deposit Insurance Act, the Federal
Savings and Loan Insurance Act and Title 18 of the United States Code,
prohibiting national banks and banks insured or supervised by agencies
of the Federal Government from acting as sales agents for a State
lottery.2 Though fhe arguments of the sponsors and various proponents
of the measure differed to some extent, it is fair to generalize tﬁat‘
the Act was meant both as an expression of congressional’disapproval of
State-sponsored gambling in teérms of morality and as an attempt to

maintain the respectability of the Nation's hanks.

lThe New York State Lottery began selling tickets on June 1, 1967,
The lottery was made possible by an amendment to article I, section 9,
subdivision 1 of the State constitution, approved by the voters of the
State by a wide margin on November 8, 1966. The statute authorizing the
lottery is found in N.Y.Unconsol.laws §§ 9541-9556 (McKinney 197h). The
other State operating a lottery at the time was New Hampshire.

2pyb. L. No. 90-203, 81 Stat. 608; To prohibit certain banks and
savings and loan associations from fostering or participating in
gambling activities, December 15, 1967. The various provisions are
contained in the United States Code at 12 U.S.C. §§ 25a, 339, 1829a and
1730c, and 18 U.S.C. § 1306. The act is set forth in section IIT.

The provision of the act adding § 1306 to 18 U.S.C. provides for
a fine and imprisonment in case of a “knowing" violation of the act,

.but there was apparently some uncertainty in both the House and Senate

committees ahout the state of mind requirement. - The House committee
twice referred to the provision in its report as penalizing "willfull"

violations, and the Senate committee did the same. H.,R. Rep. No. 382,

90th Cong., lst Sess. 6 (1967), 8. Rep. No. 72T, 90th Cong., lst Sess..
8 (1967), reprinted in 1967 U.S. Code Cong. & Ad. News 2228, 223k,
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ASyndicates.

On May 11, 1967, Congressman Wright Patman of Texas introduced the
bill, H.R., 9892, on the floor of the House and left no doubt as to where
his sympathies lay.' Calling gambling "an unmitigated evil," Patman
explained his bill as a measure to "prohibit gambling activities by

public service institutions.'" New York's lottery was about to begin,

and Patman read into the record two newspaper articles outlining plans

for banks to act as agents for the'sale of lottery tickets. Bank
participation in "these evil activities'" would be "a great boost to the
gambling interests," Patman said, and this would open the door to
"eventual domination or outright takeover of these banks by the gambling
"3 e bill was referred to committee.

Patman expressed a similar moral disposition during the hearings
before the ﬁouse Committee on Banking and Currency, which he chaired,
observing from the beginning that the méasure would

. make it clear that such gambling activities do not, in
any way, have the sanction of the U.S. Congress or the Federal
Government.
Subsequent committee debate and the committee's report, however, make it

clear that, although some of the bill's other sponsors shared their

chairman's convictions,5 most saw the proposal as an atbempt to preserve

3113 Cong. Rec. 12346 (1967). Patman later de-emphasized the
"takeover" theme, with the exception of a portion of his testimony
before a Senate commlttee three months later when he said that “"You
can't keep up with these gamblers and hoodlums They are way ahead
of us. They can think of things that we never thought of." Hearings on
H.R. 10595 before the Subcomm. on Financial Institutions of the Senate
Committee on Banking and Currency, 90th Cong., 1lst Sess. 23 (_—57

4

uﬂearings on H.R. 9892 before the Committee on Banking and
Currency of the House of Representatives, 90th Cong., Ist Sess. 2 (1967).

°Id. at 16-17, T9-80 (Representative Gonzalez), 1k (Representative
Mize), 19 (Representatlve Gettys)
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consistency in Federal policy and to maintain the stability and dignity
of banking institutions. |

The Federal policy argument ﬁas the most convincing, and became
the keynote of both the House report and fhe later Senate report. Under
long-established Federal law there have been prohibitions against mailing
lottery tickets, information, or advertising, and against broadcasting
lottery information and mailing newépaperstcontaining lottery information

6

or lists of winners. "H.R. 10595," the committee's report said, "simply
carries out clear public policy and conforms to the intent of Congress
in dealing with lotteries over the years.”7 The Report of the Senate
Committee on Banking and Currency, issued several months later, similarly
concluded that the act would be
. merely an extension of this longstanding policy. The
bill does not represent a radical or new departure from

existing Federal law.

This assgertion of Federal policy went virtually unchallenged. 7

618 u.s.c. §8 1302 and 1304k. The House and Senate reports both
claimed that these provisions were upheld by the Supreme Court in United
States v. Fabrizio, 385 U.S. 263 (1966), though that case actually dealt
with 18 U.S.C. § 1953 only. H.R. Rep. No. 382, 90th Cong., lst Sess. 2
(1967), S. Rep. No. 727, 90th Cong., 1lst Sess. 2 (1967), reprinted in
1967 U.S. Code Cong. & Ad. News 2228, 2229 :

TH.R. Rep. No. 382, 90th Cong., lst Sess. 2 (1967). The Committee
reported the measure favorably by a vote of 24-8 on June 22, 197k,
though the bill was so changed by amendment that it was labeled a "clean"
bill and numbered H.R. 10595.

85 Rep. No. 727, 90th Cong., lst Sess 2 (1967) 1967 U.S. Code

“Cong. & Ad. News 2228, 229

9Only Senator Jacob Javits of New York, the bill's most vocal

opponent in the Senate, argued that State-sponsored lotteries were an

exception from the general anti-lottery rule of Federal policy. JmVits‘
noted that the Excisé Tax Reduction Act of 1965 Pub. L. No. 89-=lh, 79
Stat. 136, had exempted State lottery proceeds from the wagering tax and
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More vigorously debated in committee and on the floors of Congress,
however, was the contention that allowing banks to sell lottery tickets
would undermine the solidarity of banking institutions. Thus
Representative Wylie, a supporter of the proposal, argued during the
House hearings that

. there is a certain element of dignity and trust about g
bank and action on the part of the Federal Government, the
State and so forth, which would allow banks to sell lottery
tickets is not proper, in my judgment.lO
Similarly, Representative Horton during the House {loor debate voiced
the opinien that "I do not feel this is an appropriate function for
financial institutions; the traditional bastions of thrift and

frugality.”ll

did not require lottery ticket sellers to purchase a zambling tax stamp.
Javits concluded that "Congress has refrained from exerting its
authority where a State has instituted a lottery," and pointed out
further that Congress is not required to "inhibit such State action in
order to maintain the consistency of Federal policy." Hearings on H.R.
10595 before the Subcomm. on Financial Institutions of the Senate
Committee on Banking and Currency, 90th Cong., lst Sess. 26, 31 (1967).

A more important argument for tvhe bill's opponents was that the
bill attempted to "impose the morality of a few upon the unwilling many"
by using FPederal insurance connections for regulatory purposes. H.R.
Rep. No. 382, 90th Cong., lst Sess. 20 (1967) (dissenting views of
Representative Fino). "Anything one wishes," said Javits, "could be
legislated under the guise of regulating banks on grounds of respectability
or morality or ethics." 113 Cong. Rec. 32193 (1967)

104carings, supra note 4, at 19.

11313 Cong. Rec. 18669 (1967).
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‘ Perhaps the key reason for this conclusion was the widespread
feeling that, as one Representative put it, there would be. "a conflict
with fundamental banking operations."l2 The fear was not only that
those who walk into the bank would spend the money rather than deposit
it, but alsc that those cashing welfare and social security checks would
be tempted to put the money on the lottery instead of buying necessities.
"[T]he FPederal Government," concluded one Senator, "should not be a
participant in pandering to and promoting the passions.”13

Another important link in the argument was the inference that

the New York banks were not entirely willing participants in the State's

lottery, though tﬁeir role was theoretically voluntary. The banks had

been originally chosen as the sales vehicles because of the safe and

1h

‘ efficient service they could provide, but, as the Report of the Senate

Committee suggested,

. . . [t]lhe committee seriously doubts . . . that many banks
would sell lottery tickets if not prevailed upon to do so by

the State banking commission and if they had no fear of suffering
a competitive disadvantage with respect to banks who were selling
lottery tickets.1?

lgHearings, supra note 4, at 85. (statement of Representative
_ Gdlafiznakis),

l3113 Cong. Rec. 32197 (1967) (remarks of Senator Lausche),

1uﬂearings on H.R. 10595 before the Subcomm. on Financial
Institutions of the Senate Committee on Banking and Currency, 90th Cong.,
1st Sess. 30 (1967) (telegram from Mr. Anthony Travia, Speaker of the
New York State Assembly) .

155, Rep. No. 727, 90th Cong., lst Sess. 4 (1967), 1967 U.S. Code
Cong. & Ad. News 2231.
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Pursuing the latter arpument much further than Representative
Patman and his House colleagues, Senate supporters of the bill developed
a new argument, based on the theory of competitive disadvantage.
Communications from the Comptroller of the Currency and the Board of
Governors of the Federal Reserve System, available to the Congressmen
during their respective hearings, made clear thal these officials oaw no

16

objection to bank participation in lotterios, but the Bureau of
Federal Credit Unions ruled that Federal credit unions had no authority
to participate, and the General Counsel of the Federal Home Loan Bank
Bogrd was of the opinion that the sale of lottery tickets by Federal
savings and loan associations would be "inconsistent with their
objectives as thrift institutions."}T Feeling that this prohibition
would give commercisl banks an unfair advantage over the savings and
loan associatioos, the Senators promoting the bill argued that the
measure was necessary to restore '"competitive equality" among the

18

banking institutions.

leH.R. Rep. No. 382, 90th Cong., lst Sess. 9-13 (1967).

1Ty R, Rep. No. 382, 90th Cong., lst Sess. 13-18 (1967), reprinted
in the Senate Hearings, supra note 14, at 96, 53-56.

185, Rep. Wo. 727, 90th Cong., lst Sess. 4 (1967), 1967 U.S. Code
Cong. & Ad News 2231. -The comittee's minority members objected on the
ground that commercial banks and savings and loan associations 'were
never intended to be equal-in all respectg” and thus naturally had
"differing restrictions and authority." Id. at 20, 1967 U.S. Code
Cong. & Ad. News 2239. -
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Such arguments did not deter the bill's prinecipal sponsor from
pursuing his original justification for the legislation. Denouncing the
New York system as an attempt to 'use the Goverﬁment's name or its
facilities as devices to hustle customers,”" Representative Patman took
the House floor during general debate to emphasize that

. the purpose of the bill is to reaffirm the traditional
policy of Congress and of all branches of the Federal Government
to shun gimmickry, deception, gambling, huckstering, and all
fastbuck activities; and instead to meet the Federal obligations
on a high plane of ethics. Between the lines of the legalisms
written into this bill, you may read--and 1 hope Members of
Congress and all other citizens will read-—this statement: 'The
Federal Government of the United States is too proud to work as
a shill for gamblers."L9

Warming to the subject, Patman attacked the New York lottery as "simply

another Rockefeller scheme to dodge a fair and eguitable tax program.”eo

The family of the then-Governor of New York had "always operated on the
assumption thét the rich should get richer and that the poor should get
fleeced,“gl he said, and added that "it is easier for a camel to pass
through the eye of a needle than for a Rockefeller to consider taxing
himself and his financial peers.”22
He is asking the people of New York, and the supporters of his
position in Washington are asking Congress, to go along with

the ggtten philosophy, 'if you can't lick the crooks, join
lem.

19113 Cong. Rec. 18582 (1967).

2014, at 18582.

Qllg, at 18583, Armed with tables of financial data, Patman
assailed the Rockefeller foundations and other members of the Rockefeller
family, including the Governor's brother, Winthrop Rockefeller, then the
Governor of Arkansas, who was nothing more than a "cuff-links cowboy.'-
113 Cong. Rec. 18584-87, 18585 (1967).

22113 Cong. Rec. 18585 (1967).

2314. at 18586.
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Although numercus members of the House quickly disassociated
themselves from Patman's harangue,2l+ the méral issue behind the bill
still loomed as a significant justification for its passage. It was
left to Senator Proxmire to formulate the real moral import of the bill
and to tie it in with the other rationales advanced.

Proxmire's subcommittee ﬁad been told by Fatman during its
hearings on the bill that '"we cannot escape the broader moral question
that is inevitably tied up with gambling,"25 and Proxmire, who agreed,
took the Senate floor to argue the proposition that banks cannot be
involved with activity which, even inaccurately, might be labeled
"immoral." Noting that commercial and savings banks "play a unique and
vital role in our economy," Proxmire contended that the maintenance of
sound financial institutions is'”extremely vital to our economic health."

Banks and savings and loan associations must not only be free
from misdealing, but they must he free from any appearance

of misdealing. Like Caesar's wife, they must be above
suspicion.2b

Representative Reid of New York called Patman's diatribe "an
incredible personal attack" which "demeans this House." Representative
Halpern termed the comments "vicious mouthings," and Representative
Robison of Wew York said he would vote against the bill because of the
remarks, - Several members pointed out that Governor Rockefeller had
opposed the lottery until New York's voters overwhelmingly approved it.
113 Cong. Rec. 18590 passim (1967).

?5Heéringa on H.R. 10595 before the Subcomm. on Financial
Inqtlbutlons of the Senate Committee on Banking and Currency, 90th Cong.,
1st Sess. 20 (1967).

26

113 Cong. Rec. 32099 (1967).
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Since government-sponsored gambling'operations had in years past fallen
prey to criminal elemenfs, the Senate should be concerned that such a
cifcumstaﬁce‘may recur.2T Furthermore,’gambling was considered by "a
substantial segment of public opinion" to be "morally objectionable.“28
These factors, said Proxmire, coupled with the fact that a lottery is
especially harmful to the poor,29 "undermine the respect of the peopie
for banks and demean the banks in their eyes . . . .ﬁ30 He conqludea:
"Maybe lotteries gain respectability that way, but it is certain that
banks do not gain respectability."3%1

Bgnks were not to be denied all ties with State lotteries, ’
however. At the urging of supporters of the Wew Hampshire lottery, 32
which did not use banks %o sell tickets but dld use banking serv1ce$ in
other ways, theFSenate committee reporting the bill added several
amendments to make it cleaf’that banks could sﬁill ”eﬁgage in
record—keeping activities and . . . perform other custodial functions

on behalf of the Btate lottery.”33 Such functions inecluded data

271d ~at 32099. The bill's proponents, during its consideration,
p01nted to the history of an old and corrupt New York lottery, which was
abolished in 1833, and a 51m11ar operation in Louwisiana just before the
turn of the century. See, e.g., the Senate Hearings, supra note 25, a
18, and 113 Cong. Rec. 32099 (1967).

28113 Cong. Rec. 32099 (1967).
2914, at 32191.
3014, at 32190.
3114, at 32190.
328enate Hearings, supra note 25, at 21 (statement by Senator‘

McIntyre) See also 113 Cong. Rec. 35955 (1967) (remarhs of
Representative ve Ashley).

335, Rep. No. 727, 90th Cong., 1st Sess. S (1967), 1967 U.S. Code
Cong & Ad. News 2232 L

*
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processing, acceptance of the proceeds of the lottery‘tickét sales for
transfer Lo the State,'distribution of lottery tickets to sales agents,
and making payment to lottery winners. These amendments merely allowed
banks to perform services "which are already performed for other.bank
customers,“3h but had the added effect, as the committee's minority
pointed out, of aliowing banks '"to participate in all phases of the
program except those that would be seen by bank customers ."3?
Thisydichotdmy, said Proxmire, was entirely consistent with the

rationale for the bill:

As long as a bank is not actively engaged in the open sale or

promotion of the lottery, it is not closely identified W1th

the lottery in the eyes of the public.3
The essence of the Senate's version was not to‘protect the banks but
to protect their public image.

The original version of H.R. 10595 passed the House by 271-111

on July 13, 196’(,37 and the amended version was approved by the Senate .
without a roll call vote on November 12.38 At a subsequent conference
to iron out the differences, managers on the part of the House and the
Senate agreed on most of the Senate amendments authorizing banks to
perform unseen sérvicesAfor the State lotteries, and accepted a House

provision prohibiting banks from collecting and distributing the tickets,

3474, at 5, 1967 U.5. Code Cong. & Ad. News at 2232,
3%1a. at 16, 1967 U.S. Code Cong. & Ad. News at 2236 (minority
views).

36113 Cong. Rec. 32100 (1967).

3T1d4. at 18676.

e

381a. at 32200.
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accépting proceeds, and paying lottery winners.3? The cénferees felt
that the Senate amendment authorizing those services might, in Senator
Proxmire's words, "go beyond existing legally authorized banking
services.”uo To clarify the congressional intention, tﬁe conferees
added a new subsection indicating that nothihg in the act would prevent
a bank from performing any lawful banking sef#ice, such as accepting
deposits o1 handling checks, for a State-operated 1ottery.ul
Final statements by the conferees prior to adoption of the

conférenée version by the respective houses indicated. that there were
still some différences on the moral issue.. The mood of the Senate, as
evidenced by comments of Sénator Proxmire, was still that only the
visible aspects of lottery participation by banks should be restricted
and that

the intent of the recommendations of the conference committee

is to permit banks and savings and loan associations to perform

for lotteries any services presently authorized under lawn Nothing
in the legislative history should be construed otherwise.

391§, at -35954 (remarks of Representative Patman). Senator
Proxmire, reporting the conference results to the Senate, phrased the
outcome somewhat differently. 113 Cong. Rec. 35658 (1967). The
conference report itself is found at 113 Cong. Rec. 35658 and 35953
(1967). The managers for the House issued a separate statement at the
time, printed at 113 Cong. Rec. 35953 (1967) and reprinted at 1967
U.S. Code Cong. & Ad. News 2242,

40113 Cong. Rec. 35658 (1967).

Dlppie new subsection is (d) in the act. The act is printed in
section IIT of this appendix. The statement of the House managers
accompanying the conference report further emphasized the point:

No inference is to be drawn of any leglislative intention

to grant banks or other financial institutions any authorlty
which they would not possess in the absence of thisg
legislation.

113 Cong. Rec. 35953, 1967 U.5. Code Cong. & Ad News 2242,

hz}g. at 35659*(remarks of Sernsbor Proxmire).
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Members of the House, however, apparently clung to the belief thalt banks
should be completely prohibited from dealing with State lotteries.
Representative Patman, in apparent recognition of this difference,
considered the conférenee accepbance of some of the Senate amendments as
the regrettable product of inevitable,compromise,u3 and restated
Proxmire's point in a revealingly negative fashion:

fT]he conferees' agreement to insert language in the bill that

allows financial institutions to perform normal banking services

for the lotteries in no way is to be interpreted as granting

any authority to the bank-lottery rela?;onship that is not
specifically contained in banking law. " '

Despite different viewpoints as to what the final bill really meant, it
passed both the SenatelLS and the HouselL6 with little opposition, and

was signed into law by the President on December 15, 1967.u7

II. COURT AND AGENCY INTERPRETATION

Public Law 90-203 has been mentioned in court decisions only
twice since its enactment, and in both cases was used only as an example

of Tederal regulation of otherwise legal lotteries. In Martin v. United

States,uB the issue was the constitutionality of 18 U.S.C. § 1084, which -

prohibits the transmission of wagering information in interstate commerce

by a wire communication facility. Arguing that the statute in question

"314. at 3595
blrg. st 35054,
451d. at 35659.
u6£§; at 35956, ﬁy a vote of 289-Th.
U714, v 37387.

48389 r.2a 895 (5th Cir. 1968), cert. den. 391 U.S. 919 (1969).
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is ”pgrt of a PFederal policy aimed at those who Woula, in furtherance of
any gambling activity, employ any means within direct TFederal control,”h9
the court listed several statutes, including Pub. L. No. 90-203, as

evidence for its‘proposition.5o The act was used in a similar manner in

New York State Broadcasters Association v. United States.?l In that

case, the Federal Communications Commission had ruled, at the request of
the appellants, that 18 U.S.C. § 1304, prohibiting the broadcasting of
lottery information, applied to both legal and illegal lotderies. The
Associationvappealed the ruling in a declaratory judgment action, but
the court upheld the ruling, observing that "Congress long ago stopped
differéntiating between legal and illegal lotteries," citing U.S.C.

§ 1306, which was added to the Code by Section V of Public Law No.
90-203, as a recent example.52

There has been no direct courtd inter@retation of the provisions
of Pub. L. No. 90-203 to date, for the reason that no State or
government-insured bank has decided to challenge the law.

Subsection (e) of each amendment made by the act to the various
bank statutes provides that the agency having supervision of the banking
institutions

shall issue such regulations as may be necessary to the strict
enforcement of this section and the prevention of evasions
thereof. - :

Apparently, none of the agencies responsible for such superVision have

promulgated such regulations,

h9§§, at 898, SOEQ, at 898, n. 8,
51&114‘1?,2& 990 (2d Cir. 1969)

214, at 996.
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A letter of Chesten B. Feldberg, Secretary of the Board of
Governors of the Federal Reserve System, dated July 29, 19Tk, however,

indicates that the Board is reviewing State lottery plans on a case by

‘case basis instead of issuing broad regulations.53 The Board is giving

a liberal interpretation to the phrase in subsections (d) of the act
permitting banks to perform "lawful services for a State operating a

1

lottery," allowing banks to distribute lottery tickets from their head
offices to oubtlying branches, retain receipts and unsold tickets for
safekeeping, and keep records of tickets consigned to, and receipts

from, each ticket;selling agent. In support of such a construction the
Board cited‘the Senate report on the original bill and the provisions of
Tthe law itself, Section QA of the Federal(Resefve Act.,  This construction
is similar to that of the Federal Deposit Insurarnce Corporaﬁion and theA

Comptroller of the Currency, who have allowed banks under their

supervision to engage in similar activity.

JITI. TEXT OF STATUTE

SECTION I. (a) Chapter I of tibtle LXII of the Revised Statutes
is amended by inserting, immediately after sectlon 5136, the
following new section:

Sec., 5136A. (a) A national bank may not-—-—

(1) deal in lottery tickets;

(2) deal in bets used as a means or substitute for

participation in a lottery; _

(3) announce, advertise, or publicize the existence or
identity of any participant or winner, as such, in a lottery.
(b) A national bank may not permit--

(1) the use of any part of any of its banking offlces by
any person for any purpose forbidden to the bank under
subsection (a), or

(2) direct access by the public from.any of its banking
officeés to any premises used by any person for any purpose

?3The Board must oversee the activities of member banks, with
regard to the act, as provided in section 2 of the act, 12 U.S5.C., § 339.
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forbidden to the bank under subsection (a).

(¢) As used in this section—-

(1) The term 'deal in' includes making, taking, buying,
selling, redeeming, or collecting.

(2) The term 'lottery' includes any arrangement whereby
three or more persons (the 'participants') advance money or
credit to another in exchange for the possibility or expectation
that one or more but not all of the participants (the 'winners!')
will receive by reason of their advances more than the amounts
they have advanced, the identity of the winners being determined - -
by any means which includes-—-

(A) a random selection;

(B) a game, race, or contest; or

(C) any record or tabulation of the result of one or
more events in which any participant has né interest except

for its bearing upon the possibility that he may become a

winner.

(3) The term 'lottery ticket' includes any right, privilege,
or possibility (and any ticket, receipt, record, or other
evidence of any such right, privilege, or possibility) of
becoming a winner in a lottery. :

(d) Nothing contained in this section prohibits a national bank
from accepting deposits or cashing or othervwise handling checks or
other negotiable instruments or performing other lawful banking
services for a Stabte operabting a lottery, or for an officer or
employee of that State who is charged with the administration of
the lottery.

(e) The Comptroller of the Currency shall issue such regulations
as may be necessary to the strict enforcemert of this, section and
the prevention of evasions thereof.

SECTION 2. The Federal Reserve Act is amended by inserting
immediately after section 9 the following new section:
SECTION 9A. PARTICIPATION IN LOTITERIES PROHIBITED
[Subsections (a) through (d) are identical to those same
subsections in section I. of the act.]
(e) The Board of Governors of the Federal Reserve System
shall issue such regulations as may be necessary to the strict
enforcement of this section and the prevention of evasions thereof,

'SECTION 3. The Federal Deposit Insurance Act is amended by
redesignating sections 20 and 21 as 21 and 22, respectively, and by
inserting immediately after section 19 the following new section:

Sec. 20.
[Subsections (a) through (&) are identical to those same
subsections in section I. of the act.]
(e) The Board of Directors shall prescribe such regulations .
as may be necessary to the strict enforcement of thls/aecbion
and the prevention of evasions ‘thereof.
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SECTION 4. Title IV of the National Housing Act is amended by
adding the following new section at the end:

Sec. W10.
 [Subsections (a) through (d) are identical to those same

subsections in section I. of the act.]
(e) The Federal Home Loan Bank Board shall prescribe such
regulations as may be necessary to the strict enforcement of
this section and the prevention of evasions thereof.

SECTION 5. (a) Chapter 61 of title 18 of the United States Code
is amended by adding the following nevw section at the end:
§ 1306. Participation by financial institutions
Whoever knowingly violates section 5136A of the Revised
Statutes of the United States, section GA of the Federal
Reserve Act, section 20 of the Federal Deposit Insurance
Act, or section 410 of the National Housing Act shall be
fined not more than $1,000 or imprisoned not more than one

year, or both.

SECTION 6. The amendments made by this Act shall take effect on
April 1, 1968,
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APPENDIX D
TRANSPORTATION OF GAMBLING DEVICES IN INTERSTATE
AND FOREIGN COMMERCE

15 y.8.C. §§ 1171-1178

W.C.W.

S SR
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I. LEGISLATIVE HISTORY of the Johnson Act

In PFebruary, 1950, the delegateé attending an important conference
of local law enforcement and government officials in Washington, D.C.,l
adopted a resolutibn encouraging the passage of a Federal l;w prohibiting
the transpofation of gambling devices in interstate and foreign commerce .2
This was not the first time interest in Federal antigaﬁbling legislation

-had been shown,3 but the resolution did come during a period of increased

lThe Attorney General's Conference on Organized Crime wasg
convened in Washington, D.C., on February 15, 1950.  Its importance is
- evidenced by a Presidential address to the delegates, who werc mayors,
. police chiefs and State attorney generals, representing the citizens of
; -~ practically every State in the union. 96 Cong. Rec. 15,102 (1950).
“lllb

2The resolution read;
Resolved, That this conference endorse the idea of Federal
legislation to prohibit the shipment of gambling devices into
or out of any State vhere the possession or use of such devices
is illegal. Further, requiring Federal registrabtion of all
machines sold within the States. '
Id.
3During the period 1919-19U41 17 different bills dealing with the
shipment of gambling devices in interstate or foreign. commerce were
introduced in either the House or Senate. Hearings on S. 3357 Before
the House Comm. on Interstate and Foreign Commerce, 8lst Cong., 2d
Sess., at 259-60 (1950). In addition, Congress had enacted similar. laws-
barring interstate transportation of contraband and other undesirable
items. e.g., The Webb-Kenyon Act and Wilsom Act, 27 U.S8.C. §§ 121, 122
- (1913) (intoxicating liquors); The Ashurst-Sumners Act, 18 U.S.C. §§ 1761,
1762 (1935) (prison-made goods); The Connolly "Hot 0il" Act, 15 U.S.C.
§ 715 (1941) (contraband oil); and The Lacey Act, 16 U.S.C. § 668d
(1900) (illegally taken birds and game).
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concern on the part of many citizens and political leaders who were

b

calling for action agains£ the criminal elements of society. As’ a

- result, the then Attorney General of the United States, 5. Howard
McGrath, and his staff drafted two pieces of legislabion which were
transmitted to the Senate to be introduced on ApriL 4, 1950, by Senator
Edwin C. Johnson of Colorado, Chairmaen of the Committee on- Interstate

and Foreign Commerce.” Action on one bill, outlawing the use of

- interstate communications.facilities to transmit gambling information,

l*During 1949 President Harry S. Truman focused national attention
on the problems of organized crime in a series of public statements, and
shorf ly thereafter, Tom C. Clark, then serving as Attorney General of
the United States, ordered J. Edgar Hoover, Director of the Federal
Bureau of Investigation, to compile a complete report on crime conditiohs
. in the country. This report and the publicity surrounding its release led
: to an effort by the administration to seize the initiative by calling the
February conference (s see note . 1, suEra) to gain the support of Federal,
State and local officials for tough, new Federal legislation, "This
encouraged Congress to develop several measures and to establish the
Special Cormittee to Investigate Crime in Interstate Commerce, popularly
knoyn as the Kefauver Committee. This committee, which thrust its
chairman, Senator Estes Kefauver of Tennessee, into the Presidential
spotlight, held numerous public hearings across the nation, many of
which were televised, in cities such ag Miami, Tampa, New Orleans,
Kansas City, Cleveland, St. Louis, Detroit, Los Angeles, San Francisco,
Las Vegas, Philadelphia, Washington, D.C., Chicago, and Newy York. Over
800 witnesses were interviewed and millions of words of testimony were-
heard. Hearings Before a Special Committee to Investigate.Organized
" Crime in Interstate Commerce Pursuant to 8. Res. 202 (8lst Cong., 24
Sess.) and S. Res. 60 and 129 (82d Cong., lst Sess.) in 19 parts (1950-51).
" The public outcry agalnst the perceived horrors of organized crime was
overwhelming. TFifty of the Nation's leadlng newspapers organized a ‘
clearinghouse to analyze and report as much news as possible about the
national crime syndicates and their leaders, and numerous State and city
crime commissions were established. E. Kefauver, Crime in America .
313-22 (1951). These events formed the context for debate of the Johnson
BAct, the only significant anticrime legislation passed during this period
as part of‘the Federal criminal code.

3 53, 3357, Blst Cong., 2d Sess. (1950) (a bill to outlaw the |
interstate and foreign transportation of gambling devices); S. 3358, Blst

‘ Cong., 2d Sess. (1950) (a bill to oublaw the interstate transm1851on o:t‘ s
gambling information). : : , R
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was deferred,

6 but the complete text of the other bill, which came to be

known as the Johnson Act, was passed in its original form by the Senate

on April 19, 1950, without any public hearings or debate.7

The bill that passed the Senate was a comprehensive piece of

legislation, subdivided into eight sections.8 In the first section the

696 Cong. Rec. 16, 597 (1950).
T1a. 5368.
8

The bill passed by the Senate read as follows:

AN ACT
To prohibit transportation of gambling devices in interstate and
foreign commerce.
That as used in this Act the term "gambling dev1ce means any
machine or mechanical device, or parts thereof, de51gned or adapted
for gambling or any use by which the user as a result of the
application of any element of chance may become entitled to receive,
directly or indirectly, any thing of value. '

Sec. 2, Tt shall be unlawful knowingly to transport or cause to
be transported in interstate or foreign commerce any gambling device,
or knowingly to take, receive, possess, or dispose of any gambling
device transported in violation of this Act: That the provisions
of this section shall not apply to the course of unbroken interstate
transportation of any gambling device into any State where the use
of such device is legal, as certified by the governor of the State
to the Attorney General of the United States and published by the
Attorney General in the Federal Register. In the absence of such
certification and publication, the use of gambling devices in any
State shall, for the purposes of this Act, beé presumed to be
illegal; and all persons and officials affected by the provisions of
this Act shall be entitled to act in reliance upon the presumption.

Nothing in this Act shall be construed to interfere with or
reduce the authority, or the existing interpretations of the N
authority, of the Federal Trade Commission under the Federal Trade
Commission Act, as amended (15 U.S.C. 41058). ‘

Sec. 3. Upon first engaging in business, and thereafter on or

‘before the lst day of July of each year, every manufacturer of and

dealer in gambling devices shall register with the collector of
internal revenue for each district in which such business is to be
carried-on, his name or trade name, the address of his principal
place of business, and the addresses of his places of business in
such district. On or before the last day of each month every
manufacturer of and dealer in gembling devices shall file with the
collector of internal revenue for each district in vhich he maintains
a place or places of business an inventory and record of all sales
and deliveries of gambling devices as of the close of the preceding
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calendar month for the place or places of business in the district;
The monthly record. of sales and deliveries of such gambling
devices shall show the mark and number identifying each article

together with the name and address of the buyer or consignee thereof .
and the name and address of the carrier. Duplicate bills or invoices,

if complete in the foregoing respects, may be used in filing the

record of sales and deliveries. For the purposes of this Act, every

manufacturer or dealer shall mark and number each gambling device so
that it is individually identifiable. In cases of sale, dellvery,
or shipment of gambling devices in unassembled form, the manufacturer
or dealer shall separately mark and number the components of each

gambling device with a common mark and number ag if it were an i

assembled gambling device. It shall be unlawful for any’manufactuférhx

or dealer to sell, deliver, or ship any gambling device which is not
marked and numbered for identification as herein provided; and it
shall be uwnlawful for any manufacturer or dealer to manufacture,
recondition, repair, sell, deliver, or ship any gambling device
without having registered as required by this section, or without
filing monthly the requlred inventories and records of sales and
deliveries.

Sec. 4. All gambling devices, and all packages containing any
such, when shipped or transported shall be plainly and clearly
labeled or marked so that the name and address of the shipper and
of the consignee, and the nature of the article or the contents
of tile package may be readily ascertained on an inspection of the
outside of the article or package. -

Sec. 5. It shall be unlawful to manufacture, recondition, repair,
sell, transport, possess, or use any gambling device in the District
of Columbia, the Territories and possessions of the United States,
on any lands reserved or acquired for the use of the United States
and under the exclusive or concurrent jurisdiction thereof or w1th1n
Indian country as defined in 18 United States Code 1151.

~ Sec. 6. Whoever violates any of the provisions of section 2,3, h
or 5 of this Act shall be Tined not more than $5,000 or 1mprlsoned
not more than two years, or both.

Whoever violates any of the provisions of section 3 or h of this
Act shall be fined not more than $2,000 or imprisoned not more than -
one year, Qr both. ‘

Bec. T. Any gambllng device transported delivered, shipped,
manufactured, reconditioned, repaired, sold, disposed of, received,

possessed, or used in violation of the provisions of this Act shall
be seized and forfeited to the United States. All provisions of -law
“relating to the seizure, summary and judicial forfeiture, and

condemnation of vessels, vehicles, merchandise, and -baggage for
violation of the customs laws; the disposition of. such vegsels,

~vehiclesy merchandlse, and baggage or the proceeds from the sale

thereof; the remission or mitigation of such forfeitures; and the
compromise  of clains and the award of compensation to informers in

A\l

" respect of such forfeltures ‘shall apply to selzures and - forfeltures‘”"‘
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term,"gambling device", was defined in broad terms to include praétically
any type of machine or device that could be used for gambling. The
second sectién made it illegal to knowingly transport or cause to be
transported in interstate or foreign commerce any gambling device or to
knowingly take, receive, possess, or dispose of any gambling device

transported in violation of the act unless the governor of the State

into which the device was transported had certified to the Attorney

General of the United States that use of the device in the State was

legal. A1l dealers and manufacturers of gambiing devices vere required
to register and file detailed monthly reports with the collector of
internal revenue for each district in which such business.was carried on
according to the terms of the third section. The remaining sections
detailed marking requirements for all containers in which gambling
devices were shipped, prohibited the use of gambling devices on all
Federal lands, including the territories and possessions, prescribed

penalties for violations of the Act, provided for the forfeiture of all.

incurred, or alleged to have been inecurred, under the provisions
of this Act, insofar as applicable and not inconsistent with the
provisions hereof: That such duties as are imposed upon the
collector of customs or any other person with respect to the
seizure and forfeiture of vessels, vehicles, merchandise, and
baggage under the customs laws shall be performed with respect to
seizures and forfeitures of gambling devices under this Act by
such officers, agents, or other persons as may be authorized or
designated for that purpose by the Attorney General.

Sec. 8. If any provision of this Act or the application thereof
to any person or circumstance is held invalid, such invalidity
shall not affect other provisions. or applications,of the Act
which can be ‘given effect without the invalid provision or
application, and to this end the provisions of this Act are declared
t0 be severable.

1a.
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gambling devices transpor%ed, delivered, shipped, manufactured,
reconditioned, repaired,isold, disposed of, received, possessed or used
in violation of the Act, and allowed the severance of any section of the
Act held invalid by the courts.

The bill was referred to the House Committee on Interstate and

Foreign Commerce,9 which at the time was holding public hearings on a

- similar measure.;o Eventually, the bill Was‘dropped,ll and the bill

'approved by the Senate was reported out with several amendments.12 In

general, the amendments were designed to narrow‘the defihition of

"gambling device'", alter stewhat the manner in which a State could avoid

the effects of the statute and extend the prohibition against the use:

of gambling devices to include their use on all American flagships.
Specifically, the committee substituted its own definition of

”gambling device" to exclude all types of coin-operated machines except

13

slot machines. Drafting an acceptable definition proved to be a

914. 5497.

104 g, 6736, Blst Cong., 2d Sess. (1950), which had been
introduced by Congressman Prince H. Preston, Jr., of Georgia on January
12, 1950." ' : :

lpreston agreed to drop his measure since S. 3357 (see note 5,
sugra) had already been accepted by the Senate and the purpose of both
bills was the same., Hearings on S. 3357 Before the House Comm. on
Interstate and Foreign Commerce, 8lst Cong., 2d Sess. (1950).

1

®H.R. Rep. No. 2769, 8lst Cong., 2d Sess. (1950).

lBThe committee rewrote '§ 1171 to read as follows: .
. that as used in this Act the term "gambling device' means-
(1) any so-called "slot machine" or any other machine or
mechanical device an essential part of which is a drum or reel .
with insignia thereon, and (A) vhich when operated may deliver, as
the result of the application of an element of chance, any money : _
or property, or (B) by the operation of which a person may become .
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| difficult problem because the commitbee wanted to limit the definition

to include slot machines only while at the samé time making the
definition broad enough to cover all variations of the traditional slot -
machine whirch might be introduced to avoid the effects of the law.

After lengthy consideration of this problem the committee decidgd to
include the general language reflected in subsection (2) of § llTl.lh

The committee amended the provisions of § 1172 by, eliminating the

prohibition against the exportation of gambling device515 and by altering
the process in which a State could éxempt itself from the sanction of

the Act. Under the terms of the amended version, a State could exempt

entitled to receive, as the result of the application of an
4 . element of chance, any money or property; or

(2) any machine or mechanical device designed and manufactured
to operate by means of insertion of a coin, token, or similar
object and designed and manufactured so that when operated it may
deliver, as the result of the application of an element of chance,
any money or property; or

(3) any subassembly or essential part intended to be used in
connection with any such machine or mechanical device.

thee note 13, supra.

15The committee amended § 1172 to read as follows:
Sec. 2. Tt shall be unlawful knowingly to transport any
gambling device to any place in a State, the District of
Columbia, or a Territory or possession of the United States
from any place outside of such State, the District of Columbia,
ot a Territory or possession: Provided, That this section shall
. not apply to transportation or any gambling device to a place
in any State which has enacted a law providing for the exemption
of such subdivision from the provisions of this section. ,
Nothing in this Act shall be construed to interfere with or
reduce ‘the authority, or the existing interpretations of the
authority, of the Federal Trade Commission under the Federal Trade
: Commission Act, as amended (15 U.S.C. § 41058).
The amended language is underlined. The committee members dropped the
ban against shipping gambling -devices to foreign countries where they
. . were legal because they felt it would represent an unnecessary and

unfair burden on American manufacturers. H.R. Rep. No. 2768, 8, 8lst
Cong., 2d Sess. (1950). : o
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itself if the State legislature passed a law expressly exempting the State
or a subdivision of the State from the provisions‘of tﬂe Act. The members
of the committee felt it was best to transfer this responsibility from
the executive.to the legislative body of each Staté in order to avoid
the serious conflicts that would uﬁdoubtedly arise if the governor and
legislature differed in their respective interpretations of the Statefs
law. |

BSince résponsibility for enforcement of the statutejrested with
the Justice Department, § 1173 was amended to require all manufacturers
and dealers to register and file their monthly reports‘with“the Attorney
General in lieu of the Collector for the collection district in which

16

the businessvwas carried on. Finally, the committee modified § 1175

to extend the prohibition,against the use of gambling devices on all

160he committee amended § 1173 to read as follows:
Bec. 3. Upon first engaging in business, and thereafter on or

before the lst day of July of each year, every manufacturer of

" and dealer in gambling devices shall register with Attorney General
his name or trade name, the address of his principal place of

business, and the addresses of his places of business in such
district. On or before thelast day of each month every manufacturer
of and dealer in gambling devices shall file with the Attorney
General an inventory and record of all sales and deliveries of
gambling devices as of the close of the preceding calendar month
for- the place or places of business in the district. The monthly
record of sales.and deliveries of such gambling devices shall show
the mark and number identifying each article together with the
name and address of the buyer or consignee thereof and the name
and address of the carrier. Duplicate bills or invoices, if
complete in the foregoing respects, may be used in filing the
record. of sales. and-deliveries. For the purposes of this Act,
every manufacturer or dealer shall mark and number each gambling
device so that it is individually identifiable. In cases of -
sele, delivery, or shipment of gambling devices in unassembled
form, the manufacturer or dealer shall separately mark and number

. the’ comnonents of each gambling device with a common mark and
number as if it were an assembled gambling device. It shall be
unlawful for any manufacturer or dealer to sell, deliver, or ship
any gambllng dev1ce whlch is not marked and numbered for
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Federal lands to include their use on American flagships and recommended

consolidation of the penalties reflected in § 1176.18

identification as herein provided; and it shall.be unlawful for

‘any manufacturer or dealer to manufacture, recondition, repair,

sell, deliver, or ship any gambling device without having

registered as required by this section, or without filing monthly

the required inventories and records of sales and deliveries.
This seemingly insignificant amendment led to a great deal of confusion
“becduse the House neglected to strike the words "such distriet" when it
substituted "the Attorney General" for "the Collector of Internal Revenue
in the collection district." In a subsequent Supreme Court decision two
Justices felt the confusion engendered by this congressional oversight
was substantial enough to void the statute as being unconstitutionally
vague. United States v. Pive Gambling Devices, 346 U.S., Lhl (1953)
(Black and Douglas, JJ, concurring).

l'?The committee amended § 1175 to read as follows:
‘Sec. 5. It shall be unlawful to manufacture, recondition,
, repair, sell, transport, possess, or use any gambling device in
. the District of Columbia, the Territories and possessions of the
United States, on any lands reserved or acquired Tor the use of
the United States and under the exclusive or concurrent
jurisdiction thereof or within Indian country as defined in
18 United States Code 1151.
See remarks of Hezelton H. B, Paine explaining the meaning and purpose
of this amendment. 96 Cong. Rec. 13, 650-51 (1950).

18The committee amended § 1176 to read as follows:
Sec. 6. Whoever violates any of the provisions of section
2,3,4, or 5 of this Act shall be fined not more than $5,000
" or imprisoned not more than two years, or bhoth.
The Attorney General expressed his approval of these amendments in the
following letter:
Dear Senator Johnson: In response to your request, we have
‘examined 8. 3357, an Act to prohibit transportation of gambling
devices in interstate and foreign commerce, as it was amended
and passed by the House of Representatives August 28, 1950.
While the amendments effect substantial changes in the measure
as it passed the Senabte, April 19, 1950, it is our belief that
these amendments do not alter the basic objectives of the
“original bill. In our view, if the House amendments are
accepbted by the Senate, the Congress will have enacted a highly
creditable plece of legislation, in keeping with the recommendation
made on the subject of gambling devices by the Attorney General's
: Conference on Organized Crime.
Ny ' ~Letter from Peyton TFord, Deputy Attorney General, to Senator Edw1n C.
: Johnson, as quoted,ln‘96 Cong. Rec. 15, 108 (1950)
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An unsuccesful fight against the bill was led by Nevada
Congressman Walter S. Baring in both the committée and on the floor of
the House. Baring felt the law would adversely’ affect the legalized
éambling industry in his Statelg and that'it represented an infringement
on States' rights. He argued that the power to regulate gambling emanated
from the police power, which is reserved to the States, and that‘it was
unreasonable for Congress to attempt such regulation under iﬁs power to

regulate interstate commerce. Proponents of the bill pointed out that

- State officials themselves had asked for the Federal legislation in order

to complement; not replace, their role in the fight against organized
crime.20 They emphasized that the States could exempt themselves from
coverage if they desired, that the law dealt with transportation of the
devices in interstate commerce which was beyond the jurisdiction of the
States, that it did not attempt to create a Federal antigambling law
and that efforts of the States to enforce their own laws had been |
sefiously undermined by their powerlessness to prevent the importation

of such devices.21

l9During the debate on the floor of the House, Congressman Baring
introduced into the record several letters from his constituents who.
feared they would not be able to return their glot machines to factories
in other States for repairs and that no new machines could be brought
into the State without enabling legislation. He argued that these facts
alone would inflict serious harm on the legalized gambling industry in
Nevada and the+-slot machine manufacturing industry, located chiefly in
Louisiana and the Chicago area. 96 Cong. Rec. 13, 642-43 (1950).

2000ngressman Rogers of Florida guoted the following passage
expressing the feelings of the Attorney General when he was called on
to explain the purpose of this legislation: "The purpose of this Act is-
to stop in .channels of commerce the shipment of these machines which the*
States are powerless to keep out of the channels of interstate commerce.
Actual enforcement agsinst those people who gamble or use these machines
wrongfully in the States is left to the States . . . ." Id., 13, 643.

21Congressman Baring also arguéd that the measure was discfiminatbry‘.f

~in that it singled out reel or drum type slot machines while there were

2.
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Several congressmen guestioned the effectiveness of this law
vhich left the principal responsibility for enforcing the gambling
statutés with the same local authorities who had refused to enforce them
in the past. Congressman Tacket of Arkansas said he felt like he was
being asked to vote "against sin'" because in his opinion no slot machines
could be found in localities where people did nol want them in the first

place.22

numerous different types, and he pointed oubt that the law would be
difficult to enforce. He suggested that manufacturers could avoid the
effects of the law by shipping the pay boxes and machines separately and
that it would be nearly impossible to trace shipments of the slot
machine parts effectively, many of which could be purchased in a common
hardvare store. During the committee hearings, he introduced an
amendment to delete the prohibition against shipping parts. or
suhassemblies, but the amendment was voted dowvn by the members who felt
such a change would make it too easy to circumvent the law. Several
other congressmen voiced concern about the adverse effect the Act could
have on many worthwhile activities which are supported by the proceeds
from slot machines in. facilities operated by fraternal and social
organizations such as the VFW, Elks and Knights of Columbus. - Obthers
questioned the adverse effect the outright prohibition of gambling
devices on Federal property would have on the morale of the armed forces
since the slot machines would have to be removed from all service clubs.
The bill's proponents guestioned the real significance of allowing these
organizations ‘to retain these machines but pointed out that enforcement
of the antigambling laws against the private establishnments which already
had machines would be left up to the local authorities at any rate.

96 Cong. Rec. 13,6LL, 13,651-53 (1950).

2214, 13,655.
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After passing the Hduse,23 the bill was returned to the Senate,
which rejected the House amendments and requested a.c.:on‘ference.21‘L The
confefence comnittee accepted the House version.and sent it back to the
Senate where it was vigorously challenged’by Senator Malone of Nevada.

He expressed doubt about the constitutionality of the Act which he felt

at least indirectly revoked Nevada's law legalizing gambling in that it

required ﬁhe,passage’of additional legislation by the Nevada legislature
before new slot machines could be imported into the State.2® He said he
could have accepted the original version of the bill but he could not
agree to the changes in § 1172 approved by the House. Proponents
countered that the bill did not have anything at -all to do with gambling
conducted within the several States, expressing their agreement that the
procedure was necessary to avoid conflicts between ghe governors and the

State legislatures.26

23Congressman Rogurs introduced one amendment on the floor of the
House which made it possible for Alaska, Hawaii, Puertoc Rico, the Virgin
Islands and Guam to exempt themselves from the provisions of the Act in

" the same way as the States, and it was approved prior to passage of the

Aet. Id., 13,650.

2L’The House conferees rejected two amendments proposed by Senator
Johnson. One would have allowed States. in which slot machines were legal
to authorize shipment of the machines out of the State for repairs. The
amendment was voted down because it would have in effect nullified the
entire statute by allowing. slot machine ovmers in States like Nevada to
ship their machines into any other State whether or not use -of the
machines was legal in that State. They pointed out that under the House
version -a State with a manufacturing facility could exempt shipments to
that facility by eunacting the appropriate legislation. The other
amendment would have allowed operation of slot machines on TFederal
property located in States where use of slot machines was legal, but the
House conferees felt this would establish a far-reaching precedent
regarding State conbrol over Federal property. <Conf. Rep. No. 311l,
81st Cong., 2d Sess. 7 (1950). :

25See note 20 and accompanying text sugra

2696 Gong, Rec, 15,357 (1950).

A
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Senator Malone was joined by several senators from Btates in
which pw.d mutuel gambling had been legalized who feared that the
aefinition of gambling dewvices in the House version was still broad
enpugh to cover devices such as pinball machines and pari-mubtuel machines.
During the floor‘debate Senator Johnson assured these senators that this
was not the case and that only slot machines were proscribed.27

Eventually, all these objections were overcome; the conference
report was accepted by both the House and the Senate;28 and the bill was
forwarded to the President, who signed the Johnson Act into law on

Januvary 2, 1951.29

27DuringSena.te debate of the measure on December 19, 1950, the
following colloguy took place betweén Senator Johnson and Senator O'Conor
of Maryland: :

8. Johnson: "The intention of the committee, the intention of

the crime commission, the intention of the Attorney General,

the intention of the Sendte Commitiee on Interstate and Foreign

Commerce, of which the Senator from Maryland is an honored and

very useful member, the intention of the Senate itself, and the

intention of the conferees appointed by the Senate were to

- confine the proposed legislatlion specifically to slot machines,

and to nothing else."

S. O'Conor: '"Carrying out the Senator's thought, it is my

understanding that legal opinion has already been secured which

supports the Senator's statement in that vespect."

8. Johnson: "That is correct." ‘
Id., 16,73%. Throughout the debates in the Senate and the House several
Congressmen and Senators expressed the opinion that the slot machine was
a particularly sinister gambling device that warranted specigl attention
of the Congress. See, e.g., the remarks of Congressman Preston at 96
Cong. Ree. 13,638 (1950).

28The Senate accepted the Conference Repdft on December 19, 1950,
and the House accepted it on December 20, 1950, ' -

29pub. L. 81-906, 6U-Stat. 113k, January 2, 1951.
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IT. COURT INTERPRETATION of the Johnson Act

The courts have experienced some difficulty in interpreting the
Johnson Act, and their opinions have not always been consistent. In
general, the courts have upheld the constitutionality of the ActSO and.
applied it to a wide range of machines and devices,3l with the eXGeptiank

of two important limitations.

30e.g., § 1172 does not deprive a person of his property without

due process in that its terms do not apply to property already in a

‘Btate as long as it remains in the State. United States v. 65 Slot

Machines, 102 F. Supp. 922 (W.D.La. 1952). § 1172 does not viclete the
Equal Protéction Clause because it promulgates a uniform, nationwide
pochy without State action and any State has an equal right to take
such action. Id. The Act does not fail to satisfy the requirements of
due process because of vagueness. No. Beach Amusement Co. v. United
States, 240 F.2d 729 (Lth Cir., 1957); United States v. “L6 Gambling
Devices, 138 F. Supp. 896 (D. Md. 1956) The registration requirements
of § 1173 do not violate the Fifth Amendment protection against
self-incrimination since mere possession of gambling devices is legal,
and the protection is not prospective in its application. United
States v. Ansani, 138 F. Supp. 451 (N.D. Ill. 1955); United States v.
19 Automatic Pay-0ff Finball Machines, 113 F. Supp. 230 (W.D. La. 1953).

jlWhen applying the definition of "gambling device!, codified in
§ 1171, some courts showed a willingness to read the statute liberally
to cover almost any type of gambling device or machine that was activated
by a coin or token, United States v. 2h Digger Merchandising Machines,
202 F.2d 647 (8th Cir. , 1953), cert. denied, 345 U.S. 998 (1953); United
States v. Brown, 156 F. Supp. 121 (N.D. Iowa 1957); or which had been
"designed or manufacture& as a gambling device." United States v. 19
Automatic Pay-Off Pinball Machines, 113 F. Supp. 230 (W.D. La. 1953).
Other courts, noting the restrictive language of this section and the
penal character of the entire Act, construed the language strictly and
refused to apply the statute unless the device was a traditonal slot
machine with the traditional insignia, United States v. Thres dmbllng
Devlces, Knovn as Jokers, 161 F. Supp. 5 (W.D. Pa. 1957), including
"drums" or "reels', United States v. One Electric Pointmeker, 149 F. Supp.
L27 (N.D. Ind. 1957), or unless the device was clearly an Vessential
part" or "subassembly" of such a machine. United States v. Ansani, 2k0
F.2d 216 (Tth Cir., 1957), cert, denied, 353 U.S. 936 (1957); United
States v. McManus, 138 F. Supp. 16k (D. Wyo. 1952). This .situation led

to great confusion, as it was possible for a machine to be covered in one
circuit and not covered in another., For example, pinball machines were
generally excluded, United States v. Korpan, 237 F.2d 676 (7th Cir.,

1956); United States v. Five Gambling Devices, 252 F.2d 210 (Tth Cir.,
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The first limitation was applied when Federal authorities
attempted to prosecute several persons who had not been directly involved
in any interstate transactions since passage of the Johnson Act for
their failure to comply with the registration and filing requirements of
§ 1173. The lower courts consistently'dismissed the chargeé on the
ground that pongress could not constitutionally apply any conditions or

restrictions to purely intrastate gctivities.32 The Supreme Courd

. agreed to review three of these cases,33 and vhile their decisions did

not definitely affirm this reasoning, it did uphold the decisions of the

1958) ; United States v. McManus, 138 F. Supp. 164 (D. Wyo. 1952), but
vthe United States District Court for the western district of Louisiana

applied the Act to pinball machines that had originally been used for
gambling, even though the pay-off devices had been removed prior to
passage of the Act. United States v. 19 Automatic Pay-Off Pinball
Machines, 113 F. Supp. 230 (W.D. La. 1953). 1In several cases 'digger
machines" which are commonly found at carnivals were declared to be
"gambling devices", usually because they had a "slot'" into which the

. player inserted coins. United States w. gﬂ_Digger Merahandizing Machines,

202 F.2d 647 (8th Cir., 1953), cert. denied, 345 U.S. 998 (1953);
United States v. 10, More or Less, Digger Machines, 109 F. Supp. 825
(E.D. Mo. 1952); United States v. Two Hollycrane Slot Machines, 136 F.
Supp. 550 (D. Mass. 1955). Most courts applied it to "booster machines"

. that enabled a bartender or other person to operate a slot machine

without a coin deposit or .pay-out box by remote control, United States
v. Ansani, 240 F.24 216 (7th Cir., cert. denied, 353 U.S. 936 (1957),
and one court applied it to "“booster machines" that were being used in
conjunction with other types of machines. United States v. Three Trade
Boosters, 135 F. Supp. 24 (M.D. Pa. 1955).

32United States v. Demnmark, 119 F. Supp. 647 (S5.D. Ga. 1953);

United States v. Brawm, 119 F. Supp. 646 (S.D. Ga. 1953); United States

v. Five Gambling Devices, 119 F. Supp. 641 (N.D. Ga. 1952); United
States v. 15 Mills Blue Bell Gambling Machines, 119 F. Supp. 7h (M.D.
Ga, 1953); United States v. 178 Gambling Devices, 107 F. Supp. 394
(8.D. 111. 1952). : o

33ynited States v. Five Gambling Devices, 119 F. Supp. T4 (M.D.
Tenn, ,1953); United States v. Denmark, 119 F. supp. 647 (S.D. Ga, 1953);
United States v. Braun, 119 F. Supp. ok6 (5.D. Ga. 1953). '
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)
lower courts.3l The goverament argued that read literally the Act -

' reached all dealers; transactions and unreported possession of such

devices without reference to their interstate or inﬁrastaté character

. and that such reporting was necessary to'effectively enforce the

prohibition against interstate‘shipments.

Thé Court admitted that Congféss possesses the sole power to
regulate interstate commerce and an "inexact power” to makekall laws
necessary to carry out this power enumerated in Article i, § 8 of the
Constitu'tion,35 but the Court also stated that Congress had not made its
intentions clear. Therefore, the Court ruled that it must exercise
restraint by interpreting the statute so as not to raise "grave
constitutional questions", ‘and as a result, it refused to overrule the

. » ,

interpretation. of the lower courts.

In - a vigorous dissent four justices argued that there was no

'imperative which forced the Court to adopt a restrictiﬁe interpretation

in the absence of a clear congressibnal intent to exercise its full
péwer g%ﬁér the,Commerce‘Claﬁse when to do otherwise would require the
Coﬁrtytoﬁfééé'a serious constitutional question. The dissenters felt
the éourt shOuld have géne on to answer affirmativély the'basiC‘question
of ”whether Congress is;empowered_by thé Constitution to fequire
information, reasonably necessary and appropriate to make effective aﬁd

enforceable a concededly‘vélid ban on interstate transportation of

gambling devices, from.personsynot shown to be themselves engaged in-

interstate activity}"37

34United States v. Five. Cambling Devices, 346 U.S. Ml (19537.
3?£Q3‘atjhh7. : "36£§. at L8, |

3714, at 460 (Dissenting opinion).
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The first limitation was applied when Federal authorities
attempted to'prosecute several persons who had not been directly involved
in any interstate transactions since passage of the Johnson Act for
their failure to comply with the registration and {iling requirements of
§ 1173. The lower courts consistently dismissed the charges on the
ground that pongress could not constitutionally apply any conditions or
vestrictions to purely intrastate gctivities.32 The Supreme Court
agreed to review three of these cases,33 and vwhile their décisions did

not definitely affirm this reasoning, it did uphold the decisions of the

1958); United States v. McManus, 138 F. Supp. 164 (D. Wyo. 1952), but
the United States District Court for the western district of Louisiana
applied the Act to pinball machines that had originally been used for
gambling, even though the pay-off devices had been removed prior to
passage of the Act. United States v. 19 Automatic Pay-Off Pinball
Machines, 113 F, Supp. 230 (W.D. La. 1953). In several cases 'digger
machines'" which are commonly found at carnivals were declared to be
Ygambling devices', usually because they had a "slot" into which the

. player inserted coins. United States v. 2L Digger Merchandizing Machines,

202 F.2d 647 (8th Cir., 1953), cert. denied, 345 U.S. 998 (1953);
United States v. 10, More or Less, Digger Machines, 109 F. Supp. 825

{E.D. Mo. 1952); United States v. Two Hollycrane Slot Machines, 136 F.
Supp. 550 (D. Mass. 1955). Most courts applied it to "booster machines"

. that enabled a bartender or other person to operate a slot machine

without a coin deposit or pay-out box by remote control. United States
v. Ansani, 240 F.2d 216 (7th Cir., cert. denied, 353 U.S. 936 (1957),

and one court applied it to '"booster machines'" that were being used in
conjunction with other types of machines. United States v. Three Trade
Boosters, 135 F. Supp. 24 (M.D. Pa. 1955).

32United States v. Denmark, 119 F, Supp. 647 (S.D. Ga. 1953);
United States v. Braun, 119 F. Supp. 646 (S.D. Ga. 1953); United States
v. Five Gambling Devices, 119 F. Supp. 641 (N.D. Ga. 1952); United
States v. 15 Mills Blue Bell Gambling Machines, 119 F. Supp. Th (M.D.
Ga. 1953); United States v. 178 Gambling Devices, 107 F. Supp. 394
(8.D. T11. 1952). S , »

33ynited States v. Five Gambling Devices, 119 F. Supp. T4 (M.D.

Tenn. 1953); United States v. Denmark, 119 F. supp. 647 (S.D. Ga. 1953);

United States v. Braun, 119 F. Supp. 646 (S.D. Ga. 1953).
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lower courts.Sh

The government argued that read literdlly the Act
reached all deslers, transactions and unreported possession of such
devices without reference to their interstate or intrastate character
and that such réporting was necessary to effectively enforce the
prohibition against interstate sﬁipments.

Thé Court admitted that Gongréss possesses the sole power to
regulate interstate commerce and an "inexact power" to make all laws
necessary to carry out this power enumerated in Article I, § 8 of the
Constitution,35 but the Court also stated that Congress had not made its
intentions clear. Therefore, the Court ruled that it must exercise
restraint by interpreting the stabtute so as not tQ raise ''grave
constitutional questions", and as a result, it refused to overrule the
36

interpretation of the lower courts.

In a vigorous dissent four justices argued that there was no

‘imperative which forced the Court to adopt a restricﬁivé intexrpretation

in the absence of a éleaf congressional intent to exerqise its full
péwer under the Commerce Clause when to do otherwise would require the
Court to face'a serious constitutional queétion. The’dissenters felt
fhe Court should have géne on to. answer affirmativély the basiC'questiOn

of “"whether Congress is empowered by the Constitution to require

‘information, reasonably necessary and appropriate to make effective and
enforceable a concededly valid ban on interstate transportation of

gambling devices, from.persons‘not shown to be themselves engaged in

interstate activity."BT

3uUnited Stgtes‘v.,Five.Gambling Devices, 346 U.S. 41 (1953).

3514, at W4T, - 3614, at 48,

3714. at L60 (Dissenting opinion).
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The second limitation involved the filing requirements contained
in § 1173. The courts said that although the registration requirements

38

of this section were valid, the filing reguirements violated the Fifth
Amendment protection against self-incrimination since th;y required a
dealer to file evidence documenting any and all illegal transactions with
the Attorney General.39 Thyns it became virtually impossible for the
Federal agencies to obtain the documentary evidence necessary to trace
the individual gambling devices or their parts into the channels of
interstate commerce. Taken together, these two restrictions and the

fact that the Act applied only to slot machines made it very difficult
for the Federal Government to make any headway in its fight against

Lo

organized crime syndicates.

ITT. LEGISLATIVE HISTORY OF THE GAMBLING DEVICES ACT OF 1962

The shortcomings of the Johnson Act were recognized almost
immediately after its passage, and moves to clarify its terms and toughen

its sanctions were initiated shortly thereafter. Countless public

by

statements vere igsued, and between 1951 and 1962 over 25 bills to

38 nited States v. Ansani, 240 T.2d 216 (Tth Cir., 1957), cert.
denied, 353 U.8. 936 (1957). :

39United States v. Ansani, 138 F. Supp. 451 (N.D. I1l. 1955).
LK)See note 41, infra.

U1The Kefauver Committee went oult of existence on September 1,
1951, but before it did, it issued three interim reports and a final
report summarizing its findings and making 22 major recommendations.
S. Rep. No. 2370, 8lst Cong., 2d Sess. (1950); S. Rep. No. 1hl, 824
Cong,, lst Sess. (1951); S. Rep. No. 307, 82d Cong., lst Sess. (1951);
S. Rep. No. 725, 82d Cong., lst Sess. (1951), One of these recommendations
was to extend the coverage of the Johnson Act to include all gambling
devices and machines, not just slot machines. E. Kefauver, Crime in
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to amend the Act were introduced in Congress.hz However, no effective

action was taken until Congress passed the Gambling Devices Act of 1962

America 326 (1951). On June 6, 1961, Robert F. Kennedy, then Attorney
General of the United States, made the following remarks when testifying
before the Senate Judiciary Committee in support of S. 1658:

Ten years of experience in enforcement of this act show that
there are serious flaws and loopholes, and that a major revision -
is necessary.

The Johnson- Act now covers a machine which has a drum or wheel

. with symbols thereon, oranges, cherries, plums and here and there
sa jackpot. This is the "one-arm bandit." The Johnson Act
describes the operation of this machine as having some element
of chance which may deliver or entitle the player to receive
money or property. It further describes a machine which is coin
operated and, of course, the machine covered by the act. It
also covers the so-called "digger'" or '"crane'" merchandise
machine and some variations thereof. However, it does not cover
roulette machines or many other devices common to gambling
casinos. ,

Frankly, Mr, Chairman, there 1is no loglcal reason why these
devices should not be banned from interstate commerce. In addition,
the existing definition will not extend to a machine in current use
vhich is in every practical respect a “"one-arm bandit," even to
the extent of its physical appearance. The machine I refer to is
called a "point maker." On its face is a glass on which are
painted the traditional slot machine symbols which I mentioned.
Behind -the glass are a series of lights which- -flash on and off
until one remains in each column. The machine registers free
games which can be played off or paid off. This machine has been
contrived by the gamblers to evade the provisions of the Johnson
Act. Becaunse it has no drum or wheel, is not coin operated, and
does not deliver any money directly to the player, it is not
covered by the act.

S. Rep. No. 645, 86th Cong., 1lst Sess. 2 (1961).

The following excerpt from a letter to Congressman Oren Harris from
Herbert J. Miller, Deputy Attorney General of the United States, dated
June 8, 1962, was introduced into the record during committee hearings:
"Although the complete pattern of racketeer control in this industry has
not been exposed to public view since the hearings of the Special
Committee to Investigate Organized Crime in Interstate Commerce in
1950-51, intelligence activities conducted by Federal investigative
agencies indicate the influence of organized crime in slot machines

and related gambling devices has not diminished since the time of the
hearlngs H.R. Rep. No. 1828, 86th Cong., ‘1st Sess., Appendlx A (1961)

he Por example, the earllest blll introduced to amend the Johnson :
Act by requiring that all records filed with the Attorney General be made
available for public inspection was introduced by Congressman Bennett of
Michigan on March 19, 1951. In early 1953 a comprehensive .crime control
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as part of;thenAAttorney General Robert F} {ennedy's legislative program
to combat orgaﬁized crime ana racketeering.h3 |

In its original form the bill included several controversial-
sections designed to give the Attorney General broad powers to combat
organized crime. Most important from the Abttorney General's point of
view were the provisions which 1) expanded the definition of gambling

devices reflected in § 1171 to include almost any type of machine (with

bill was introduced by Senators Kefauver, Wiley, and Tobey, all of whom
were members of the Kefauver Committee. One section of this bill would
have amended the definition of gambling devices in the Johnson Act to
include any gambling device except those used at a legalized pari-mutuel
racetrack. Bimilar measures were introduced in both houses of Congress
in 1957 and 1959. Following the Supreme Court's decision in United
States v. Five Gambling Devices, 36 U.S. kbl (1953) several measures

to clarify the registration requirements of the Act were considered, but
no final action was taken on any of them. All these bills would have
applied the registration requirements to purely intrastate activities
and the feeling of some was that such a rule would have exceeded
Congress's power to regulate interstate commerce. Memo from Warren '
Olney, II, Assistant Attorney General, Criminal Division, to William P.
Rogers, Deputy Attorney General, dated April 22, 1955. Other bills
would have increased the Federal Bureau of Investigations' access to
records compiled under the act, given the Attorney General power to
grant immunity to key witnesses in ceéertain cases, and expanded the
record-keeping requirements of § 1173.

hBWhen Senatcr Eastland of Mississippi, Chairman of the Senate
Judiciary Committee, introduced S. 1658, 86th Cong., lst Sess. on April
18, 1961, he also introduced the bulk of the Attorney General's program
in the form of five other bills (S. 1653 - to amend Title 18 to prohibit
travel in aid of racketeering enterprises; S. 1654 - to amend § 1073 of
Title 18 known as the TFugitive Felony Acty S. 1655 - to amend Chapter 95
of Title 18 to authorize compelling of testimony under certain
circumstances and the grantirng of immunity in conneptlon therewith;
S. 1656 - to amend Chapter 50 of Title 18 regarding the transm1551on of
bets, wagers and related information; and S. 1657 - to prohlblt interstate
Lransportatlon of gambllng paraphernalla)
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the exception of pari-mutuel machines) that could be used for gambling,qu

2) revised the registration and marking provisions cohtained in § 1173
by clarifying who must comply with thesevprovisons'and what informatién
they must furnish,VB) eliminated the filing requirements in § 1173 to
avoid the Fifth Amendment self-incrimination problem that arose under

the Johnson Act,hs and 4) added three new subsections to § 1173, giving

lL*Thaﬁc section 1(a) (2) of the Act of January 2, 1951 (64 Stat.
113k; 15 U.S.C. 1171), is amended tc read as follows:

; (2) any other machine or mechanical device (including, but not
limited to, roulette wheels and similar‘devices) designed  and
manufactured primarily for use in connection with gambling, and
(A) which when operated may deliver, as the result of the
application of an element of chance, any money or property, or
(B) by the operation of wvhich a person may become entitled to
receive, as the result of the application of an element of chance,
any money or property, provided that the provisions of this
subsection shall not apply to pari-mutuel betting equipment or
materials used or designed for use at racetracks where betting
is legal under applicable State laws; or-

hsSec. 4. Section 3 of such Act is amended to read as follows:
Sec. 3. (a) It shall be unlawful for any person during any
" calendar year to engage in the business of manufacturing, repairing,
reconditioning, dealing in, or operating any gambling device if in
siich business he buys or receives any such device knowing that it -
has been transported in interstate or foreign commerce, or sells,
ships, or delivers such device in interstate or foreign commerce,
or sells, ships, or delivers such device knowing that it will be
introduced into interstate or foreign commerce, unless such person.
shall, during the month prior to engaging in such business in that
vear, register with the Attorney General of the United States his
name and trade name and the address of each of his places of
business, designating his pr1nc1pa1 place of husiness within the
United States
“{b) EBvery person required to register under the

provisions of this Act shall maintain an inventory record of all
gambling devices owned, possessed, or in his custody as of the
close of each calendar month. - The record shall show the individual
identifying mark and serial number of each assembled gambling ‘
device and the quantity, catalog listing, and description of-each -
separate subassembly or essential part together with the locatlon
of each item listed therein. :
k (¢) Every person requlred to register under the
provisions of this Aé¢t shall maintain for each place of business
a record for each calendar month of all gambling devices sold,
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continued

delivered, or shipped in intrastate, interstate, or foreign
commerce. The record of sales, deliveries, and shipments for
each place of business shall show the individual identifying
mark and serial number of each assembled gambling device and the
guantity, catalog listing, and the description of each separate
subassembly or essential part sold, delivered, or shipped
tegether with the name and address of the buyer and consignee
thereof and the name and address of the carrier.

(d) Every person required to register under the
provisions of this Act shall maintain for each place of business a
record for each calendar month of all gambling devices manufactured,
purchased, or otherwise acquired. This record shall show the
individual identifying mark and serial number of each assembled
gambling device and the quantity catalog listing, and description
of each separate subassembly or essential part, manufactured,
purchased, or otherwise acquired together with the name and
address of the person from whom the device was purchased or acquired
and the name and address of the carrier.

(e) Every manufacturer required to register shall number
seriatim each assembled or partially assembled ganbling device which
is to be sold, shipped, or delivered, and shall stamp on the outside
front of each such assembled or partially assembled gambling device
so as to be clearly visible the number of the device, the name of
the manufacturer, and the date of manufacture. And every person
required to register under the provisions of this Act shall record
the data herein designated in the records required to be kept.

(f) Each record reguired to be maintained under the
provisions of this Act shall be kept for a period of five years

(g) (1) It shall be unlawful for any person required to
register under the provisions of this Act to sell, deliver, ship, or
possess any gambling device which is not marked and numbered as
reguired by this Act or for any person to remove, obliterate, or alter
the manufacturer's name, the date of manufacture, or: the serial
number on any gambling device;

(2) It shall be unlawful for any person knowingly to make
or cause to be made, any false entry in any record required to be
kept under this section; and

(3) It shall be unlawful for any person who has failed
to register as required by this Act or who has failed to maintain
the records required by this Act to manufacture, recondition,
repair, sell, deliver, ship, or possess any gambling device.
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the Federal Bureau of Investigation access to these records,u6 providing
for a grant of immunity to individuals who may be forced to téstify or
produce their records,hT and giving the Attorney General the power to

promulgate all regulations necessary to carry ou the purposes of this

Act,uB‘and 5) banned the shipment of gambling.devices in foreign commerce.u9

u6(h) Agents of the Federal Bureau of Investigabtion shall, at
the principal place of business within the United States of any
person required to register by this Act, at all reasonable times
have access to and the right to copy any of the records required
to be kept by this Act, and in case of refusal by any person
registered under this Act to allow inspection and copying of the
records required to be kept, the United States district court
where the principal place of business is located shall have
Jurisdiction to issue an appropriate order compelling production.

hY(i) No person shall be excused from maintaining the records
designated herein, producing the same or testifying -before any
grand jury or court of the United States with respect thereto for
the reason that the testimony or evidence, documentary or otherwise,
required of him may tend to incriminate him or subject him to a
criminal penalty or forfeiture.. But upon asserting the privilege
against self-incrimination any natural person may be reguired to
open the records designated herein to imspection or to testify
before any grand jury or court of the United States with respect
thereto: That no such person shall be criminally prosecuted or
subjected to any penalty or forfeiture for or on account of any
transaction, matter, or thing disclosed as a result of the
inspection of such records or testimony with respect thereto. DNo
vitness shall be exempt under this section from prosecution for
perjury or contempt. committed while giving testimony or producing
evidence under compulsion as provided in this Act.

u8(j) The Attorney General is authorized and directed to make
and enforce such regulations as may in his judgment be necessary
to carry out the purposes of this Act and the breach of any of
such regulations shall be punishable as provided in section 6 of
this Act. ,

ugSec. 2, "Section 1 of such Act is further amended by adding
thereto the following subsections: ’ ' . :

(a@) The term "interstate commerce' includes commerce between
one State, possession, or the District of Columbia and another
State, possession, or the District of Columbia. o

(&) The term "foreign commerce' includes commerce with a foreign

- country. : : ; )
(f) The term "intrastate commerce' includes commerce wholly
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In substance, the Senate went along with these changes, but the.

Senate Committee on the Jﬁdiciary also proposed two additional amendments
that were accepted by the Senate. The first one made it easier to'
qualify for an exemption by exempting the shipment of gambling equipment
into a'State‘where the use of the equipment was legal under State laws.”0
The second one dropped the prohibition against shipping gambling devices
to foreign counfries for reasons similar to those which had motivated

- the rejection of a similar provision in the Johnson Act .01

within one State, the District of Columbia, or possession of the
United States.
Section 3. The first paragraph of section 2 of such Act is
amended to read as follows:
. Tt shall be unlawful knowingly to transport any gambling device
in interstate or foreign commerce: That this section shall not
. apply to transportation of any gambling device to a place in any
State which has enacted a law providing for the exemption of such
Btate from the provisions of this section, or to a place in any
subdivision of a State, if the State in which such subdivision
is located has enacted a law providing for the exemption of such
subdivision from the provisions of this section.

50(2) any other machine or mechanical device (including, but
not limited to, roulette wheels and similar devices) designed and
" manufactured primarily for use in connection with gambling, and
(A) which when operated may deliver, as the result of the
application of an element of chance, any money or property, or
(B) by the operation of which a person may become entitled to
receive, as the result of the application of an element of chance,
any money or property, Provided that the provisions of this
subsection shall not apply to parimutuel or other betting equipment
or materials used or designed for use at racetracks or other
licensed gambling establishments vhere betting is legal under
applicable State laws; or
(emphasis added).

g, Rep. No. 645, 86th Cong., lst Sess., 2.3 (1961). See note
15 supra. ' ‘
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Aithough the House Committee on Interstate and Foreign Commerce
rewrote the entire bill, the only subsbantive change ﬁade in the House
version was the addition of § 1178 which expressly exempted pari—mutuei
machines and certain amusement devices covered under the Johnson Act in
several circuits.’e

When the bill went to conference, several conferees voiced the
concerns of the members of both houses who had expressed.their reservations
about the important new provisions of § 1173 regarding immunity53 and the
authority of the Attorney General to'promulgate regulations.Sll In the
end these argﬁments won out and both provisions were dropped. The House
and Senate quickly accepted this weakened version, and the bill was

signed into law on October 18, 1962.2°

5‘See note 31 supra.

53Objections to this provision were first voiced by Senator Jacob
Javits of New York, who questioned the wisdom of forcing a man to
incriminate himself by enacting such a broad immunity provision. He
did not feel the Fifth Amendment protection against self-incrimination
should be so easily circumvented. 108 Cong. Rec. 13,945 (1961). He
was joined in his remarks by Senator John A. Carrol, who pointed outb
that there were already 22 similar laws on the books, and Congressman
Oren Harris, who emphasized the fact that this provision was "violently
opposed by labor unions." Id., 22,61T. ‘

5qseveral senators and representatives were afraid this provision
represented an unconstitutional delegation of legislative authority to
the executive branch of government. Conf. Rep. No. 2319, 8Tth Cong.,

1lst Sess. (1962).

2%Pub. L. 87-840, October 18, 1962, T6 Stat. 1075.
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IV. COURT INTERPRETATIONS OF THE GAMBLING DEVICES ACT OF 1962

The Gambling Deviges Act of 1962 greatly increased the usefulness
of the Johnson Act by expandihg its scope and eliminating its most
serious ambiQuitiés. In most cases, the courts have been willing to
acecept a broad definition of ! gamblvng devices" and to apply it to a wide
range of machines not expreosly excmpted by § 1178, 56 The courts have
also been consistent in upholding the constitutlonallty of the Act
against claims.that it is too vague’ | or that it violates the Fifth

Amendment protection against self—incrimination.58 Most importantly,

‘however, the registration requirements set forth in § 1173 have been

enforced, and the courts, apparently influenced by developments in other
areas of the law, have been willing to recognize Congress's power under

the Commerce Clause to regﬁlate purely intrastate activities as long as

. these activities gffect in some way, no matter how insignificantly,

interstate commerce.59

56(Pinball machines) United States v. Various Gambling Devices,
368 F. Supp. 661 (N.D. Miss. 1973); United States v. Five Gambling
Devices, 346 F. Supp. 999 (W.D. -La. 1972); United States v. Two
Coin-Operated Pinball Machines, 241 F. Supp. 57 (W.D. Ky. 1965); (Trade
boosters) United States v. 1l Star-Pack Cigarette Merchandising Machines,
248 F. Supp. 933 (E.D. Pa. 1966); (Bonanza machines) United States v.
Wilson, 475 F.2d 108 (9th Cir., 1973) .

5TUnited States v. H.M. Banson Distributing Co., 398 F.2d 929
(6th Cir., 1968).

E’8Un:i.'t:ed States v. Pive Gambling Devices, 346 F. Supp. 999 (W.D.
La. 1972). The judge in this forfeiture proceeding refused to rule that
this Federal forfeiture statute (§ 1176) violated the due process
requirements of the Constitution, but he did note that the dicta in United
States v. U.S. Coin and Currency, 401 U.S. 715 (1971) did cast a shadow
over the due process aspects of all forfeiture statutes. Id., at 100k,

59United States v. Five Gambling Devices, 346 F. Supp. 999 (W.D.
La. 1972), citing Heart of Atlanta Motel, Inc. v. United States, 379 U.S.
2kl (196h), which Upheld the publlc accommodations sections of the Civil
Rights Act of 196k, :
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The enactment of the bulk of the Attorney General's legislative

4 ) (
program to combat organized crime in 1961 and 1962, of which the

Gambling Deviceé'Act of 1962 was a part,6o signaled a major shift in
the investigative activities of the Federal Bureau of Investigations
away from the cold war emphasis on political‘subversion to increased
emphasis on the threat of organized crime. Aided by these new laws and
an inecreased number of apents assigned to criminal inves tlgaxlons {the

FBI began to meke substantial progress in spite of the fact that the

L

;eally dramatic gaing aid not come until after the enactment of the

Omnibus Crime Control & 3afe Streets Act of 19686l and the Organized

Crime Comtrol Act of 1970.°62

V.. TEXT OF STATUTE

Sec. 11TL. Definitions .
As used in this chapter --
" (a) The term ”gambl*ng dev1ce" means —-

(1) any so-called "slot machine" or any other machine or
mechanical device an essential part of which is a drum or reel
with insignia thereon, and (A) which when operated may deliver,
as the regult of the application of an element of chance, any
money or property, or (B) by the operation of which a person
may become entitled to receive, as the result of the application
of an element c¢f chahce, any money or property; or

(2) any other machine or mechanical device (including, but
not limited to, roulette wheels and similar devices) designed
and manufactured primarily for use in connection with gambling,

" and (A) which when operated may deliver, as the result of the
application of an element of chance, any money or property, or
(B) by the operation of which s person may become entitled to
receive; as the result of the application of an element of
chance, any money or property; or

(3) any subassembly or essential part 1ntended 1o be used

69888 note U3 supra.
61

%2pyb, L. 91-452, 8L Stat. 922, October 15, 1970.

Pub. L. 90-351, 82 Stat. 197, June 19, 1968.
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in connection with any such machine or mechanical device, but

which is not attached to any such machine or mechanical device

as ‘a constituent part.

() The term “state" includes the District of Columbia, Puerto
Rico, the Virgin Islands, and Guamn.

(¢) The term Mpossession of the United States' means any
possession of the United States which is not named in subsection
(b) of this section.

(d) The term “interstate or foreign commerce' means commerce
(1) between any State or possession of the United States and any
place outside of such State or possession, or ) between points
in the same State or possession of the United States but through
any place outside thereof.

(e) The term "intrastate commerce" means commerce wholly within
one Btate or possession of the United States.

Sec. 1172. Transportation of gambling devices as uwnlawful;
exceptions; authority of Federal Trade Commission
It shall be unlawful knowingly to transport any gambling dev1ce
to any place in a State, the District of Columbia, or a possession
of the United States from any place outside of such State, the
District of Columbia, or possession: Provided, That this section
shall not apply to transportation of any gambling device to a
place in any State which has enacted & law providing for the
exempbion of such State from the provisions of this section, or
to & place in any subdivision of a State 1if the State.in which
such subdivision is located has enacted a law providing for the
exemption of such subdivision from the provisions of this section,
nor shall this section apply to any gambling device used or
designed for use at and transported to licensed gambling
egtablishments where betting is legal under applicable State laws:
Provided further, That it shall not be unlawful to transport in
interstate or foreign commerce any gambling device into any Stats
in which the transported gamwbling device is specifically enumerated
as lawful in a statute of that State.

Nothing in this chapter shall be construved to interfere with or
reduce the authority, or the existing interpretations of the
authority, of the Federal Trade Commission under the Federal Trade
Commission Act.

Sec. 1173. Registration of manufacturers and dealers -- Activities
requiring registration; contents of registration statement

(a)(1) It shall be unlawful for any person engaged in the
business of manufacturing gambling devizes, if the activities of
such business in any way affect interstate or foreign commerce, to
manufacture any gambling device, during any calendar year, unless,
after Novenber 30 of the preceding calendar year, and before the
date on which suech device is manufactured, such person has
registered with the Attorney General under this subsection,
regardless -of whether such device ever enters interstate or. foreign
commerce.

(2) It shall be unlawful for any person during any -calendar year
to engage in the business of repairing, reconditioning, buying,
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selling, leasing, using, or making available for use by others any
gambling device, if in such business he sells, ships, or delivers
any such device knowing that it will be introduced into interstate
or foreign commerce after the effective date of the Gambling
Devices Act of 1962, unless, after November 30 of the preceding
calendar year, and before the date such sale, shipment, or delivery
oceurs, such person has regisbered with the Attorney General under

‘this subsection.

(3) It shall be unlawful for any person during any calendar year
to engage in the business of repairing, reconditioning, buying,
selling, leasing, using, or making available for use by others
any gambling device, if in such business he buys or receives any
such ‘device knowing that it has been transported in interstate or
foreign commerce after the effective date of the Gambling Devices
Act of 1962, unless, after November 30 of the preceding calendar
year and before the date on which he buys or receives such device,
such person has registered with the Attorney General under this
subsection,

(k) Each person who registers with the Attorney General pursuant
to this subsection shall set forth in such registration (A) his
name and each trade name under which he does business, (B) the
address of each of his places of business in any State or possession
of the United States, (C) the address of a place, in a State or
possession of the United States 1n which such a place of business
is located, where he will keep all records required to be kept by
him by subsection (c) of this section, and (D) each activity

‘described in paragraph (1), (2), or (3) of this subsection which

he intends to engage in during the calendar year with respect to
which such registration is made.
Numbering of devices .

(v)(1) Bvery manufacturer of a gambling device defined in
paragraph (a)(1) or (a)(2) of section 1171 of this title shall
number seriatim each such gambling device manufactured by him and
permanently affix on each such device, so as to be clearly visible,
such number, his name, and, if different, any trade name under which
he does business, and the date of manufacture of such device.

.) Every manufacturer of a gambling device defined in paragraph
(aj13) of section 1171 of this title shall, if the size of such
device permits it, number seriatim each such gambling device
manufactured by him and permanently affix on each such device,
so as to be clearly visible, such number, his name, and, if
different, any trade name under-which he does business, and the
date of manufacture of such device.

Records; required information

(c)(1) Every person required to register under subsection (a) of
this section for any calendar year shall, on and after the date of
such registration or the first day of such year (whichever last
,occurs), maintain a record by calendar month for all periocds

_thereafter in such year of --~

(A) each gambling device manufactured, purchaéed, or
otherwise acquired by him,
(B) each gambling device owned or possessed by him or in his
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‘ custody, and

(C) each gambling device sold, delivered, or shipped by him
in intrastate, interstate, or foreign commerce.
(2) Such record shall show —-

(A) in the case of each such gambling device defined in
paragraph (a)(3) or (a)(2) of section 1171 of this title, the
information which is required to be affixed on such gambling
device by subsection (b)(1l) of this section; and

(B) in the case of each such gambling device defined in
paragraph (a)(3) of section 1171 of this title, the information
required to be affixed on such gambling device by subsection
(b)(2) of this section, or, if such gambling device does not
have affixed on it such information, its catalog listing,
description, and in the case of each such device owned or
possessed by him or in his custody, its location.

Such record shall also show (i) in the case of any such gambling
device described in paragraph (1)(A) of this subsection, the name
and address of the person from whom such device was purchased or
acquired and the name and address of the carrier; and (ii) in the case
of any such gambling device described in paragraph (1)(C) of this
subsection, the name and address of the buyer and consignee thereof
and the name and address of the carrier.
Retention of records
(d) Each record required to be maintained under this section
‘ shall be kept by the person required to make it at the place
designated by him pursuant to subsection (a)(L4)(C) of this section
for a period of at least five years from the last day of the calendar
month for the year with respect to which such record is required to
be maintained.
Dealing in, owning, possessing or having custody of devices nob
marked or numhered:; false entries in records

(e)(1) It shall be unlawful (A) for any person during any period
in which he is reguired to be registered under subsection (a) of this
section to sell, deliver, or ship in intrastate, interstate, or
foreign commerce or own, possess, or have 'in his custody any gambling
device which is not marked and numbered as required by subsection
(b) of this section; or (B) for any person to remove, obliterate, or
alter any mark or number on any gambling device requlred to be placed'
thereon by such subsection (b).

(2) It shall be unlawful for any person knowingly to make or cause
to be made, any false entry in any record required to be kept under
this sectlon
Authority of Federal Bureau of Investigation

(r) Agents of the Federal Bureau of Investigation shall at any
place designated pursuant to subsection (a)(k)(C) of this section by
any person required to register by subsection (a) of this sectionm,
at all reasonable times, have access to and the right to copy any of
the records required to be kept by this section, and, in case of

. ‘ refusal by any person registered under such subsection (a) to allow
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‘ inspection and copying of such records, the United States district
. court for the district in which such place is located shall have
Jurisdiction to issue an order compelling production of such records
for inspection or copying.

Sec. 117h. Labeling and marking of shipping packages

All gambling devices, and all packages containing any such, when
shipped or transported shall be plainly and clearly labeled or
marked so that the name and address of the shipper and of the
consignee, and the nature of the article or the contents of the
package may be readily ascertained on an inspection of the outside
of the article or package.

Sec. 1175. Specific jurisdictions within which manufacturing,
repairing, selling, possessing, etc., prohibited

Tt shall be unlawful to manufacture, recondition, repair, sell,
transport, possess, or use any gambling device in the District of .
Columbia, in any possession of the United States, within Indian
country as defined in section 1151 of Title 18 or within the special
maritime and territorial jurisdiction. of the United States as
defined in section T of Title 18.

Sec. 1176. Penalties
Whoever violates any of the provisions of sections 1172 to 1174 or
1175 of this title shall be fined not more than $5,000 or imprisoned
‘ not more than two years, or both. ,

Sec. 11T7T7. Confiscation of gambling devices and means of
transportation; laws-governing

- Any gambling device transported, delivered, shipped, manufactured,
reconditioned, repaired, sold, disposed of, received, possessed, or
used in violation of the provisions of this chapter shall be seized
and forfeited to the United States. All provisions of law relating
to the seizure, summary and Jjudicial forfeiture, and condemnation .
of vessels, vehicles, merchandise, and baggage for violation of the
customs laws; the disposition »f such vessels, vehicles, merchandise,
and baggage or the proceeds from the sale thereof; the remission or
mitigation of such forfeitures; and the compromise of claims and the
award of ‘compensation to informers in respect of such forfeitures
shall apply to seizures and forfeibtures incurred, or alleged to have
been incurred, under the provisions of this chapter, insofar as
applicable and not inconsistent with the provisions hereof: Provided,
That such duties as are imposed upon the collector of customs or any
cther person with respect to the seizure and forfeiture of vessels,
vehicles, merchandise, and baggage under the customs laws shall be
performed wi‘:. respect to seizures and forfeitures of gambling
devices unde: vhis chapter by such officers, agents, or other
persons as may be authorlzed or designated for thabt purpose by the
Attorney General.

. Sec. 1178. Nona];vplicability of chapter to certain machines and devices
‘ None of the provisions of this chapter shall be construed to apply --
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. (1) to any machine or mechanical device d€signed and manufactured
primarily for use at a racetrack in connection with pari-mutuel
betting, : ~

(2) to any machine or mechanical device, such as a coin-operated
bowling alley, shuffleboard, marble machine (a so-called pinball
machine), or mechanical gun, which is not designed and manufactured
primarily for use in connection with gambling, and (A) which when
operated does not deliver, as a result of the application of an
element of chance, any money or property, or (B) by the operation
of which a person may not become entitled to receive, as the result
of the application of an elemeit of chance, any money or property,
or

(3) to any so-called claw, crane, or digger machine and similar
devices which are not operated by coin, are actuated by a crank,
and are designed and manufactured primarily for use at carnivals or
county or State fairs.
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APPENDIX E
BRIBERY IN SPORTING CONTESTS

18 U.5.C. § 22k

V.C.W.
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I. LEGISLATIVE HISTORY

Although athletic competition is a very important part of the
American way of life,l the sports world has, from time to time, been
plagued by scandals involving "fixed contests" or players who have been

bribed not to do their best.? For the most part, regulation of these

lSports in America is big business, employing thousands of people
and accounting for millions of dollars in revenue e:dich year, but more
than that, athletic competition is viewed by many Aumcricans with a
special reverence not reserved for other forms of activity. For whatever
psychological or &ociological reasons sports events represent to them
the epitome of owr competitive system which encourages men to work hard
tocwin, being bound only oy the restraints of good sportsmanship. They
believe that the best man will always win and that more often than not
that man will be the one who has worked hardest and practiced longest.
Many educators and parents feel the lessons a boy or girl learns on the
athletic fields are the ones which will lead to success in later life.
Our military academies are greatly influenced by the words of General
Douglas MacArthur, who said, "On the fields of friendly strife are sowm
the seeds that on other days in other fields will reap the fruits of
victory." As a result the best teams and individual performers are

-often widely actclaimed and held in high esteem by large segments of

our population. They are held out as the finest examples of American
manhood or womanhood whose lives should be emulated by our young people.
This is why a scandal involving sports figures is so distasteful to so
many people. See, e.g., 109 Cong. Rec, 2016 (1963); 110 Cong. Rec.

923 (196L4).

2Most pecople are familiar with the Black Sox Becandal of 1919 or
the allegation that many boxers have intentionally lost a fight or "taken
a dive" as it is commonly known, but another particularly notorious
example which vividly demonstrates the threat to collegiate athletics
posed by organized criminal elements involved the Bradley University
basketball team.  On December T, 1950, Bradley, which at the time was:
ranked number one in the nation, defeated Oregon State by a scoure of
T7-Th in an imporbant intersectional contest. - The captain of the tean,
Gene Melchiorre, and the leading scorer, Fred Schlicter, each scored 21
points. No one noticed anything unusual, assuming that the Bradley team,
which had been favored by nine points, had faced a determined Oregon
State team.. However, several months later during the course of an ,
investigation of organized crime in Wew York City, evidence was developed
which indicated that Bradley had shaved points in order to win by fewer
than nine points. Melchiorre was the contact man with a large gambllng

~organization, headed by Salvatore Tarto Sollazzo, which on this
particular night had paid $4000 to the members of the Bradley team. 108

Cong. Rec. 19,175 (1962).
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events has been left to the States3 and variols private athletic
gssociations who can apply sanctions against their members,h but in 1960
and 1961 two major scandals involving college basketball focused attention
on the need for Federal legislation. Both scandals concerned the payment
of bribes to athletes from several different schools in order to influence
the outcome ofvgames in many States.5 The payments were controlled by
'nationwide eriminal syndicates that successfully avoided the sanctions

éf the Federal Governmeﬁt, the various'state and local governments and

private athletic assocciations.  The Federal Government had not enacted

3As of January 22, 1964, 38 States had passed laws making it
illegal to bribe anyone in order to influence the outcome of a sporting
event. 110 Cong. Rec. 920 (1964).

Football Coaches Association, National Association of Basketball Coaches,
National Association of Collegiate Coaches, Eastern College Athletic
Conference (ECAC), National Football League (NFL), and National
Association of Professional Baseball Leagues.

’ )“e.g,., National Collegiate Athletic Association (NCAA), American

5Both scandals involved successful attempts by gamblers to bribe
college basketball players. In one case a New York City attorney
attempted to fix 25 games in 10 different States. 110 Cong. Rec. 921
(196k4). The other one involved 50 games in 23 cities and 17 States.
107 Cong. Rec. 11,706 (1961). In total, 26 men from 15 schools were
found to have accepted $44,000 in bribes. 108 Cong. Rec. 19,175 (1962).
One particularly disturbing aspect of these scandals from an enforcement
point of view was the fact that the modus operandi of the ganblers had
- changed. Instead of approaching the favored teams, gamblers like Joseph
Hacken and Aaron Wagman bribed members of the underdog team to lose by
more than had been predicted. Several players confessed that it was
normal to go full-speed on offense so the boxscore would look good while
loafing on defense to allow the other team to score more than they would
have. This method of shaving points was difficult to detect and almost:
impossible to prove. 108 Cong. Rec. 19,175 (1962).

<N
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laws giving it authority to assert its full power in this area;6 the
State governments were handicapped by either the absence of adequate
lavws! or Jurisdictional limi‘ﬁations;8 and the athletic associations
could only take limited action such as censure or expulsion against
their own;members.9

In order to remedy this situation Senator Kenneth B. Keating of

New Jersey 1ntroduced a,bnll in the Senate on June 29, 1961,10 after

6Letter from Byron R. White, Deputy Attorney General, to Senator
James O. Eastland, Chairman, Committee on the Judiciary, March 23, 1962.
In 1961 the Congress passed three laws which had some effect in this
area. 18 U.S5.C. § 1084, which prohibited the use of wire communication
facilities for the transmission in intersbate or foreign commerce of
bets or wagers or infornation assisting in the placing of bets or wagers,
may have some applicability to a sports bribery situation, but it is
clearly insufficient to do the entire job. 18 U.S.C. § 1953, which
prohibits interstabte or foreign travel or transportation in aid of
racketeering enterprises, is clearly inadequate to give the Federal
Government jurisdiction over the typical fixed-game operation. Finally,
18 U.s.C. § 1952, which prohibits the use of any facility in intersta*e
comnerce, including the mail, to promote, carry on or facilitate any
unlawful activity, would apparently cover extortion or bribery in
violation of the law of the State in which committed or of the United
States. However, it would not agpply to these crimes committed in the
12 Btates without sports bribery laws. Memo of minority counsel, House
Committee on the Judiciary, quoted at 110 Cong. Rec. 922 (1964).

7Letter from -Byron R. White, Deputy Attorney General, to Senator
James 0. Eastland, Chairman, Commlttee on the JudlClary, March 23, 1962.
See note 3 supra. .

8Typ1cal of the jurisdictional problems faced by the States was

the inability of Michigan authorities to gain jurisdietion in the
following case. A University of Oregon football player was approached

by a well-known Miami Beach gambler who offered him a bribe prior to a
gane with the University of Michigan at Ann Arbor. The player reported
the bribe attempt, but Vefore the gambler could be apprehended by
Michigan authorities, he had left the State. 110 Cong. Rec. 921 (1964) ..
Letber from Byron R. White, Deputy Attorney General, to Senator James O.
Eastland, Chairman, Committee on the Judiciary, March 23, 1962.

9110 Cong. Rec. 921 (196k) .
10g. 2182, 87th Cong., 1lst Sess. (1961), the text of which read:

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) chapter 11,
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: :
continued

United States Code (entitled "Bribery and Graft"), is amended by
adding at the end thereof the follewing new section:
§ 224. Bribery of participants in sporting contests

(a) Vhoever carries into effect, attempts to carry into
effect, or conspires with any other person to carry into
effect any scheme in commerce to influence by bribery the
outcome of any sporting contest, with knowledge that the
purposé of such scheme is to influence by bribery the outcome
of that contest, shall be fined not more than $5,000, or
imprisoned not more than 10 years, or both.

(b) In any prosecution under this section--

(1) proof that any person gave, or offered or promised to
give, to any-individual any valuable consideration, with intent
to induce that individual (A) to refrain from participating in
any sporting contest, (B) to refrain as a participant in any
such contest from exerting his best effort to gain victory in
that contest, or (C) to perform his duties as an official in
any such contest knowingly in a manner unfair or prejudicial
to any contestant in that contest, shall be prime facie proof
that the person vho gave, or offered or promised to give,
such valuable consideration was carrying into effect a scheme
in commerce to influence by bribery the outcome of that contest

‘ with knowledge of the purpose of that scheme;
' (2) proof that any individual solicited, or received or
agreed to receive, from any person engaged in carrying into

effect any scheme in commerce to influence by bribery the
outcome of any sporting contest, any wvaluable consideration in
exchange for the agreement or promise of that individual (A)
to refrain from participating in any sporting contest, (B) to
refrain as a participant in that contest from exerting his best
effort to gain victory in that contest, or (C) to perform his
duties as an official in that contest knowingly in a manner . -
‘unfair or prejudicial to any contestant in that contest, shall
be prima facie proof that such individual was engaged in a
scheme in commerce to influence by bribery the outcome of that
contest with knowledge of the purpose of that scheme.

(c) Whenever in the judgment of a United States attorney the
testimony of any witness;, or the production of books, papers, or
other evidence by any witness, in any case or proceeding before

_any grand jury or court of the United States involving any
violation of this section, is necessary to the public interest,
he, upon the written approval of the Attorney General, or an
Assistant Attorney General designated by him, shall make
application to the court that the witness shall be instructed
to testify or produce evidence subject to the provisions of
this section, .and upon order of the court such witness shall
. ; - not be excused from testifying or from producing books, papers,

L L or other evidence on the ground that the testimony or evidence
. ' : : required of him may tend to incriminate him or subject him to -
a penalty or forfeiture. But no such witness shall be ‘
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. continued

prosecuted or subjected to any penalty or forfeiture for or
on account of any transaction, matter, or thing concerning
which he is compelled, after having claimed his privilege
against self-incrimination, to testify or produce evidence,
nor shall testimony so compelled be used as evidence in any
criminal proceeding (except prosecution described in the
next sentence) against him in any court. No witness shall be
exempt under the provisions of this section from prosecution
for perjury or contempt committed while giving testimony or
producing evidence under compulsion as provided in this
section.

(d) This section shall not be construed as indicating an
intent on the part of Congress to occupy the field in which
this section operates to the exclusion of a law of any State,
Territory, Commonwealth, or possession of the United States,
and no law of any State, Territory, Commonwealthl, or possession
of the United States, which would be valid in the absence of
the section shall be declared invalid, and no local authorities
shall be deprived of any Jjurisdiction over any offense over

- vhich they would have Jurlsdlctlon in the gbsence of this

section.

(e) As used in this section--

(1) The term 'scheme in commerce' means any scheme
effectuated in whole or in part through the use of any fa01llty
for Lransportatlon or communication in interstate or foreign
conmmerce’ .

(2) The term 'sporting contest' means any contest in any
sport, between individual contestants or teams of contestants
(without regard to the amateur or professional status of the
contestants therein), the occurrence of which is publicly
announced before its occurrence,

(3) The term 'participant..! as used with regard to any
sporting contest, means any individual engaging in that contest
as -a contestant individually or as a member of a team, or
participating therein on behalf of a contestant or team of
contestants as a manager, coach, assistant, or other retainer;

(4) The term 'best effort to gain victory,' as used with
regard to the effort of any participant in a sporting contest,
means the use by that participant of his maximum skill and
capacity to gain victory in that contest for himself,: the team
of which he is a member, or the contestant served by him at
the earliest time and by the most decisive margin permitted by
the rules applicable to the sport in which that participant is
engaging; and

(5) The term 'person' means any individual and any partnership,

" corporation, association, or other entity.

(b) The analysis of chapter 11, title 18, Unlted States Code,
is amended by adding at the end thereof the following new item:
"22L. Bribery of participants in sporting contests.”
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conferring with Walter Byers, Executive Director of the NCAA, and Asa S.
Bﬁshnell,‘Commissionef of the ECAC.ll This bill included four major
sections.l? The first section made it illegal ﬁo conspire in interstate
commerce in order to influence by bribery the outcome of any sporting
event. It also specified a fine of not more than $5000, or imprisonment
for not more than 10 years, or both, for violations of this section.l3
The second section established a presumption that theretwas a scheme in
interstate commerceyto influernce £he outcomé of a sporting event whenever
sufficient evidence to prove a bribe attempt could be introduced.lu
This somewhat controversial section was justified, Senator Keating
argued, on the grounds that 1) there were precedents for such provisions
in the Federal criminal codel® and 2) evidence disclosed in recent
. | inves‘tigatioﬂs had made it reasongble to conclude that these bribe
attempts were controlled by national crime syndicates which necessarily

16

utilized interstate commerce. The third section gave the Justice

11108 cong. Rec. 19,17k (1962).

12A fifth section, subsection (e), reflected the definitions of
important terms contained in the Act. See note 10 sugra

L3gubsection (a). See note lO supra

thubsection (b): See note 10 supra.

1ogee, e.z., 21 U.S.C. § 17h.

16For example, an assistant District Attorney for New York County
vho testified before the House Committee on the Judiciary on behalf of
Frank Hogan, then District Attorney for Wew York County, stated that:
‘The experience gained from two investigations by this office
into corruption in sports discloses that it is national in
. scope -and that the criminal element does use  interstate
P ' facilities of communication and transportatlon to carry out
. their nefarious schemes.
as .quoted by Congressman .Emanuel Celler, Chairman, Committee on the
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Department the authority to request immunity for particular witnésses
when it was deemed to be in the public interest to compel their
testimony.l7 The last major section clearly stated tﬁat the provisions
of this Act were not meant to affect in any way the authority of State
and local governments to deal with this problem.la"

The bill was stalled in committee for more than a year before s

substantially altered version was reported out on September 7, 1962,

near the end of the 8Tth Congress.l9 The committee version dropped the

Judiciary, at 110 Cong. Rec. 921 (1964). Senator Keating emphasized
that sports gamblers are forced to use interstate methods of communication
and transportation because of the nature of organized sports and the
requirements of gambling organizations such as the necessity of a
reliable line on the contest with up to the minute advice, a method of
laying-off bets and a system of finding out results quickly. 107 Cong.
Rec. 11,705 (1961). Finally, Congressman William M. McCulloch of Ohio
stated that the findings of the House Committee on the Judiciary
indicated that interstate methods of communication such as the mail,
telegraph and telephone were widely used to contact athletes and other
bookmakers in both single-state and multistate fixes. 110 Cong. Rec.
921 (1964). ,

lTSubsectibn (c). See note 10 supra and note 20 infra,

185 psection (d). See note 10 supra.

19108 cong. Rec. 18,814 (1962). The text of the reported version
read: ,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) chapter 11,
United States Code (entitled "Bribery and Craft"), is amended by
adding alt the end thereof the following new section:

§ 224, Bribery of participants in sporting contests

(a) Whoever carries into effect, attempts to carry into effect,
or conspires with any other person to carry into effect any
scheme in commerce to influence by bribery the outcome of any
sporting contest, with knowledge that the purpose of such scheme
is to influence by bribery the outcome of that contest; shall be
fined not more than $5,000, or imprisoned not more than 10 years,
or both,

(b) This section shall not be construed as indicating an
intent on the part of Congress to occupy the field in which this
section operates to the exclusion of a law of any State,
territory, Commonwealth, or possession of the United States, and
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controversial presumption clause and the immunity provisions. Their
regsons for the immunity change were never stated;go but the presumption
clause was dropped at the suggestion of the Justice Department which

felt the clause did not satisfy the test enunciated by the Supreme Court

in Tot v. United States.°t There the Court held that the validity of
a presumpticn created by statute depends on whether a rational connection

exists between the facts proved and the fact presumed,

no law of any State, territory, Commonwealth, or possession
of the United States, which would be valid in the absence
of the section shall be declared invalid, and no local
authorities shall be deprived of any jurisdiction over any

- offense over wlhiich they would have Jurisdiction in the absence
of this section.

(c) As used in this section--

(1) The term 'scheme in commerce' means any scheme
effectuated in vhole or in part through the use of any
facility for transportation or communication in interstate
or Toreign commerce; :

(2) The term 'sporting contest' means any contest in any -
sport, between individual contestants or teams of contestants
(without regard to the amateur or professional status of the
contestants therein), the occurrence of which is publicly
announced before its occurrence;

(3) The term 'person' means any individual and any
partnership, corporation, association, or other entity.

(b) The analysis of chapter 11, title 18, United States Code,
is amended by adding at the end thereof the following new item:
§ 224. Bribery of participants in sporting contests.

2OIn the opinion ¢f the Justice Department the immunity clause in
subsection (c) was phrased in terms which had been held to confer immunity
from prosecution in State courts under the holdings in Ullman v. United
States, 350 U.S. 422 (1950) and Reina v. United States, 364 U.8. 507
(1960). In United States v. Murdock, 284 U.S. 141 (1931) the Court
said the fifth amendnent does not mandate a grant of immunity from
prosecution in State courts, and the provisions of subsection (d) said

‘the Act was not intended to affect State laws in any way whatsoever.
" The inconsistency between subsections (c) and (d), therefore, could

void these sections of the Act or the entire Act because of vagueness

~in their opinion. §S. Rep. No. 2003, 87th Cong., 2d Sess. 6 (1962).

21319 y.g. 463 (1943).
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Although Keating felt these changes substantially weakened the
bill, he urged its swift passage, pointing out that it was still strongly

endorsed by.the Justice Department, the NCAA and the ECAC.22

The Senate
passed the bill with the coisiittee amendments and referred it to the
House'Committee on the Judiciary where it died at the conclusion of the

session.

At the beginning of the 88th Congress, three bills in the furm of

. the bill accepted by the Senate during the prior session were introduced

in the House and Senate.?> The Senate version quickly cleared committee,
and it was passed by the Senate without amendment.‘ When it was'referfed
to the House Committee on the Judiciary,‘the House’bills were dropped,
and the Senate version was reported out with several minor asmendments,
primarily desiéned'to insure that the Act 1) applied to all efforts to
influence any aspect of a contest such as the point spread not just the

EM 2)

ultimate outcome, covered the bribery of all persons connected with

the sporting event, not just the players,25 and 3) proscribed illegal

22108 Cong. Rec. 19,174 (1962).

23g, Th1, 88th Cong., lst Sess. (1963) introduced by Senator
Keating. H.R. 3696, 88th Cong., 1lst Sess. (1963) introduced by
Congressman ¥cCulloch. H.R. L4855, 88tthong., 1st Sess. (1963)
introduced by Congressman Lindsey. .

euThis amendment simply eliminated all references to "participants"
in order to. cover '"bribery of any person in connection with the sporting
event." H.R. Rep. No. 1093, 88th Cong., lst Sess. 5 (1963).

25The members of the committee were afraid that the references to
"outcome" in the Senate version might preclude coverage of situations
where the ultimate result remains the same, but the point spread is
changed or the fight ends in a different round. They, therefore, struck
the term ."outcome," Id. at 5. ‘
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activities carried on or attempted in interstate commerce only.26 In
this form the Act, which had faced very little opposition since the day
it was introduced,27 was quickly accepted by both houses of Congress and

signed into law by the President on June 9, l96h.28
IT, COURT INTERPRETATION

There have been few reported cases dealing with this statute,

Its validity has never been challenged directly on appeal,29 and in one

26

This amendment simply required a minor changekto the wording of

subsection (e)(1). Id. at 5. Other changes included some minor language\.

changes and alteration of the prescribed penalties, so that they would.
conform with the penalties in the other Federal bribery statutes. Id.
at 5. ' ~ .

2T109 Cong. Rec. 2016, 20,597 (1963); 110 Cong. Rec. 921 (196k4).
The only serious objection to the bill was voiced by Congressman Meader
of Michigan who was very concerned that this Act might set a Federal -
precedent for the regulation of sporting events as being in interstate
commerce. . He feared such a precedent would have an adverse effect on
professional baseball with respect to the antitrust laws. At that time,
several controversial court decisions had ruled that professional football
was involved in interstate commerce and was subject to the antitrust laws
vhile baseball was not. During the floor debate he was agsured by
several congressmen, including the Chairman of the Committee on the
Judiciary and the chief sponsor of the bill in the Hduse, that this was

- not the case. They responded that passage of this bill was based on

the fheory that Congress could enforce sanctions against bribery attempts
conducted in interstate and foreign commerce and that the bill in no way.
inferred that sporting events generally were to be considered part of
interstate commerce. Id. at 920-22.

2Byt of June 6, 196k, Pub. L. No. 88-316, § 1(a), 78 Stat. 203.

29The only twvo reported cases as of November 1, 197k, that dealt
with the direct application of this Act were United States v. Nolan,
420 F.2d 552 (S5th Cir.), cert. denied, 40C U.S. 819 (1969), which
involved an ‘effort to bribe a college football player, and United SBtates
v. Donaway, 447 F.2d 940 (9th Cir. 1971), which involved a complex
scheme to fix horse races. Both cases were appealed on grounds unrelated
to the application of this statute. o

N
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" reported case the conviction was reversed for unrelated reasons.30 ‘The

statute appears to be technically sound.

III.

TEXT OF STATUTE

" § 224, Bribery in sporting contests

(a) Whoever carries into effect, attempts to carry into effect,
or conspires with any other person to carry into effect any scheme
in commerce to influence, in any way, by bribery any sporting
contest, with knowledge that the purpose of such scheme is to
influence by bribery that contest, shall be fined not more than
$10,000, or imprisoned not more than 5 years, or both.

(b) This section shall not be construed as indicating an intent
on the part of Congress to occupy the field in which this section
operates to the exclusion of a law of any State, territory,
Commonwealth, or pessession of the United States, and no law of
any State, bterritory, Commonwealth, or possession of the United
States, which would be valid in the absence of the section shall
be declared invalid, and no local authorities shall be deprived

" of any jurisdiction over any offense over which they would have

Jurisdiction in the absence of this section.
(¢) As used in this section--

(1) The term "scheme in commerce' means any scheme
effectuated in whole or in part through the use in interstate
or foreign commerce of any fac1iluy for transportailon or
communication;

(2) The term "sporting contest'" means any contest in any
sport, between individual contestants or teams of contestants
(without regard to the amateur or professional status of the
contestants therein), the occurrence of which is publicly
announced bhefore its cccurrence;

(3) The term "person" means any individual and any partnership,

corporation, association, or other entity.

30United States v. Donaway, 447 F.2d4 940 (9th Cir. 1971) .
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APPENDIX F
" PROHIBITION OF GAMBLING SHIPS
AND: WATER TAXIS

18 U.8.c. §§ 1081-1083

J.J.D.
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I. LEGISLATIVE HISTORY

The‘Gambling Ship Staﬁutel was largely a result of the operation

- of gambling ships off the coast of California in the late 1930's and the

1940's. .After being prosecuted under Califofnia's gntigambling laws for
operation within the State's three mile jurisdictional limit, gambling
ship owners moved beyond the three mile limit transporting patrons by
water taxis and evading further prosecution.2 Although some of these
operations were halted by the Federal Government where violations of a
coastwise license occurred,3 the Gambling Ship Statute was enacted by
Congréss~to prevent the commercial operation of gambling ships in

L

defiance of State antigambling laws,’ especially where no coastwise
license was involved.?’ The House Report clearly stated that this:
statute.applied to large scale commercial gambling only, and was not

to be used to harass the vagt number of private yachtsmen.6

lFor complete text of statutes as enacted see part ITT.

' “Pederal Regulation of Gambling, 60 Yale L.J. 1396, 1406 & note
62 (1951).

31948 U.B. Code Cong. Serv. 1487, 1488, Letter from Attorney
General -Tom C, Clark to Senate Judiciary Committee as set out in H.R.
Rep. No. 1700, 80th Cong., 24 Sess. (1948).

h191;8 U.S. Code Cong: Serv. 1&87 1488, H.R. Rep. No. 1700,
80th Cong., 24 Sess. (1948).

5See note 3. supra.

6See note U supra.
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The Treasury Department expressed approval of the bill; it
considered‘it adequate for the purpose intended, and it anticipated no
great difficulties in enforcing its provisions.T The Attorney General
recommended a provision'for forfeiture of the vessel for violation of
the act as an added deterrent, a provision found in the fi‘nal'bill.8
Otherwise, he found no objection to enactment of the bill.9

The statute was approved April 27, 1948,10 ang was codified at
18 U.s.C. §§ 1081-1083 on‘May 2, 1949 11 |

A 1951 Amendment to 18 U.S.C. § 1081 added the term "wire
communication facility'" to the definitions-provided;l2 primarily in

conjunction with the newly added section 108k .13 This new section

prohibited the use of wire communication facilities in the transmission

of bets or wagers and gambling information in interstate and foreign

commerce.

7191&8 U.S. Code Cong. Serv. 1487, 1489, Letter from Secretary of

the Treasury John W. Snyder to Senate Judiciary Committee as set out in
H.R. Rep. No. 1700, 80th Cong., 2d Sess. (1948). ~

8§§§_note 3 supra.

’1d. |

10pyb. 1. No. 80-500, ch. 235, April 27, 1948, 62 Stat. 200.
 Upyp. 1. No. B1-72, ch. 139, May 2k, 1049, § 23, 63 Stat. 92.

12pup. 1. No. 87—216; Sept.~i3; 1961, § 1, 75 Stat. L4o1.

1374, at 5 2.

W
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The definitions as used in Chapter SOﬂGambiing (18 U.s.c. §5 1081~

1084) are provided in section 1081.lu

Section 1082 makes it unlawful to
operate any gambling ship or to gamble on such ship if it is on the high
seas or is an American vessel or otherwise under or within the
jurisdiction of the United Stétes, and is not within the jurisdiction of
any State, - Penalties for violation of fhis section include a fine of
up t0A$lO,OOO and/or imprisonment for not more than two years, and
férfeiﬁﬁre of the vessel together with her tackle, apparel, and
furniture, to the United States.l5

Section 1083 makes unlawful the operation of vessels as water
taxis between the United States and a gambling ship not within the
Jurisdiction of any State, except in case of an emergency. Civil
penalties are provided in the amount of $200 for each passenger carried
by an operatbr of a water taxi and $300 for the master or other person
in éharge'ofvthe water taxi, such penalties constituting liens against

the vessel and enforceable by libel proceedings.l6

b
Lsee part III for complete text of statute as enacted.

1514

1614,
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IT. COURT INTERPRETATION

United States v. ‘Black,lT a 1968 case from the southern district

of New York, was the only reported case prosecuted under these sections.’
- The court, in deciding‘pretrial motions, held that the statute was not
‘unconstitutional, and it found that the statute was designed to help
enforce Stéte.gambling laws outside of the State's jurisdiction. If

the violation occurred on the high seas and heyond the territorial
vaters of the United States, citizenship alone would éoﬁfer upon the

United States Jurisdiction over such extraterritorial violations.

III. TEXT OF STATUTE

§ 1081. Definitions
’ : As used in this chapter: ‘
‘ The term "gambling ship' means a vessel used principally for the
operation of one or more gambling establishments.

The term "gambling establishment' means any common gaming or
gambling establishment operated for the purpose of gaming or
gambling, including accepting, recording, or registering bets,
or carrying on a policy game or any other lottery, or playing any
game of chance, for money or other thing of value. )

. The term "vessel" includes every kind of water and air craft
or other contrivance used or capable of being used as a means of
transportation on water, or on water and in the air, as well as
any ship, boat, barge, or other water craft or any structure
capable of floating on the water. ,

The term "American vessel" means any vessel documented or
numbered under the laws of the United States; and includes any
vessel which is neither documented or numbered under the laws
of the United States nor documented under the laws of any
foreign country, if such vessel is owned by, chartered to, or
otherwise controlled by one or more citizens or residents of
the United States or corporations organized under the laws of
the United States or of -any State.

The term "wire communication facility' means any and all
instrumentalities, personnel;'and services (among other things,

~ the receipt, forwarding, or delivery of communications) used. or-
‘ ‘ useful in the transmission of writings, signs, pictures, and ' ;
sounds of all kinds by aid of wire, cable, or other like connection -
between the points of origin and reception of such transmission:'

Mynited States v. Black, 201 F. Supp. 262°(S.D. N.Y. 1968).

'/7V, i;1”;‘ 
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§ 1082. Gambling ships

(a) It shall be unlawful for any citizen or resident of the
United States, or any other person who is on an American vessel
or is otherwise wnder or within the jurisdiction of the United
States, directly or indirectly—-—

(1) to set up, operate, or own or hold any interest in any
gambling ship or any gambling establishment on any gambling
ship: or

(2) in pursuance of the operation of any gambling establishment
on any gambling ship, to conduct or deal any gambling game, or
to conduct or operate any gambling device, or to induce, entice,
solicit, or permit any person to bet or play at any such
establlshment

if such gambling Shlp is on the high seas, or is an American
vessel or otherwise under or within the jurisdiction of the United
States, and is not within the jurisdiction of any State.

(b) Whoever violates the provisions of subsection (a) of this
section shall be fined not more than $10,000 or 1mpr1soned not
more than two years, or both.

(c) Whoever, being (1) the owner of an American vessel, or (2)
the owner of any vessel under or within the jurisdiction of the

United States, or (3) the owner of any vessel and being an American

citizen, shall use, or knowingly permit the use of, such vessel in

. violation of any provision of this section shall, in addition to

any other penalties provided by this chapter, forfeit such vessel,
together with her tackle, apparel, and furniture, to the United
States.

§ 1083. Transportation between shore and ship; penalties
(a) It shall be unlawful to operate or use, or to permit the
operation or use of, a vessel for the carriage or transportation,

‘or for any part of the carriage or transportation, either directly

or indirectly, of any passengers, for hire or otherwise, between a
point or plate within the United States and a gambling ship which is

" not within the jurisdiction of any State. This section does not apply

to any carriage or transportation to or from a vessel in case of
emergency involvirg the safety or protection of life or property.
(b) The Becretary of the Treasury shall prescribe necessary and
reasonable rules and regulations to enforce this sect;on and to
prevent violations of its provisions.
For the operation or use of any vessel in violation of this
gsection or. of .any rule or regulation issued hereunder, the owner.

‘or charterer of such vessel shall be subject to a civil penalty

of $200 for each passenger carried or transported in violation of
such provisions, and the master or other person in charge of such
vessel shall be subject to a civil penalty of $300. Such penalty
shall constitute a lien on such vessel, and proceedings to enforce
such lien may be brought swmarily by way of livel in any court

of the United States having jurisdiction thereof. The Secretary

-of the Treasury may mitigate or remit any of the penalties prov1ded
*by this section on such terms as he deems proper.
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APPENDIX G
THE TRANSMISSION OF GAMBLING INFORMATION

18 U.s.C. § 108k

5.C.T.
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I. LEGISLATIVE HISTORY

On September 13, 1961 the President signed into law 5. 1656,%
which was designed to restrict the transmission of wagers and certain
wagering information. The crimiﬁal provisions of the statute prohibit
sending wagers, certain gambling-related information, or money orders to
pay off gambling debts, by means of a wire communication facility in
interstate or foreign commerce. The statute's civil provisions require
telephone or telegraph suppliers to discontinue service to a subscriber,
after vwritten nobtice from a law enforcement agency that the subscriber
is using a communication facility in violation of thé statute. The
cusfomer is given reasonable notice that his service will be
discontinued, and thus has an opportunity to obtain an injunction against
the threatened action.>

In its original form, this legislation was forwarded to the

Congress by the Attorney General,3 along with two other proposals

lg. 1656, 87th Cong., 1lst Sess. (1961). Pub. L. 87-216, 75 Stat.
491. The text of the statute is included as section IV, infra.

2At the hearing on the injunction, the law enforcement agency in
question will usually intervene as a party, presenting evidence of the
subscriber's illegal use of the communication facility in support of the
supplier's action. Such intervention is ‘important in obtaining the
common carrier's cooperation, because it is acting on the direction of
the law enforcement agency in discontinuing service to the subscriber,
and probably does not itself have the necessary information to defend
against the suit.

3&@2 the Attorney General's letter to the Vice President, April 6,
1961, reproduced in S. Rep. Wo. 588, 87th Cong., lst Sess. 4 (1961), and
to the speaker of the House, April 6, 1967, reproduced in H. Rep. No.
967, 87th Cong., lst Sess. 4 (1961). -
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relating to gambling,u in April, 1961. These three proposals comprised
the Attorney General's Program to curb organized crime and racketeering.
Its purpose was twofold.?

The major purpose of the Attorney General's Program was to assist
the States in effectuating their almost uniform policy against gambling.
ihformation and wagérs were frequently transmitted into a local
jurisdiction from out-of-State racetracks, enabling local bookmakers to
receive and place bets‘on out-of-State races. Because of the limited
Jurisdiction of local and étate law enforcement agencies, they were
unable to cut off these sources of information énd to freeze out the

local bookmaking operations.6 Because these interstate wagering

L‘The other proposals became S. 1653, which prohibits interstate
travel and use of interstate facilities with intent to further a gambling
business enterprise; and S. 1658, which prohibits interstate transportation
of gambling devices. These bills were also signed into law on September
13, 1961, and can be found in sections 1952 and 1953 title 18 U.s.C.

. 5Attorney General Kennedy testified before the House Jud1c1ary
Committee as follows:

. This bHill is designed, first to assist the States and
territories in the enforcement of their laws pertaining to gambling
and like offenses. Second, the bill would in that regard help
suppress "organized" gambling by prohibiting the use of wire
communications for the transmission of gambling information in
interstate and foreign commerce.

Legislation Relating to Organized Crime: Hearings Before Subcommittee
No. 5 of the Committee on the Judiciary, U.S. House of Representatives,
on H.R. . 468, H.R. 12LG, TH.R. 3021, H.R. 3022, H.R. 3023 H.R. 32L6,

H.R. 5230, H R. 6571, H R. 6572, H.R. 6909, H.R. 7039, 87th Cong. ,

1st Sess. (May 1T, 18 19, 2k, 25, 26, 31, 1961) at 26, [Hereinafter
House Hearlngs ]

brhe purpose of the bill . . . is . . . to assist the several
States in the enforcement of their laws pertaining to gambling
and to aid in the suppression of organized gambling activities
. by restricting the use of wire communication facilities.
S. Rep. No. 588, 8Tth Cong. lst Sess. 2 (1961).
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organizations were dependent upon rapid wire and telephone communications,
section 1084 was proposed to make the use of these'facilities for gambling
operations illegal.

Second, S. 1656 was part of a Federal program to eradicate the
nationwide organized crime syndicates. The means chosen to achieve that
goal was cutting off the major source of financial support for organized
crime's illegal operations—-gambling. As the Attorney General stated in
testimony before the Senate Judiciary Committee in June, 1961:

Mr. Chairman, our legislation is mainly concerned with effectively
curtalling gambling operations. . . . because profits from illegal
gambling are huge and they are the primary source of the funds which
finance organized crime. '

It is quite evident that modern commercial gambling operaltions
are so completely interbwined with the Nation's communication
systems that denial of their use to the gambling fraternity would
be a mortal blow to their operations.

This is the precise purpose of the proposed legislation.B

7Because of bookmakers' need for the latest information on entries,
scratches, jockey changes, betting odds, weather conditions, winners
and prices paid in prior races, etc., nationwide or regional vire
services existed to transmit this information to their subscribers who
in turn would distribute it to the bookmakers. With this information,
the bookmakers could decide what odds to give on any particular horse
up to the start of the race. Also, in a "past-post' betting operation,
the winning horses could be determined by the bookmaker before they
became generally known, and wagers accepted on a race already run.

‘Having received too many wagers on a particular entry, a bookmaker will

"lay-off" some of these with a larger bookmaker in order to balance his
book, and this will often be done by long distance telephone. This. -
use of the telephone is restricted by the statute.

8Attorney General's Program to Curb Organized Crime and Racketeering:
Hearings Before the Committee on the Judiciary, U.S. Senate, 9§_§;‘l653,
5. 165k, 8. 1657, S. 1658, S. 1665, 87th Cong., lst Sess. (June 6, 19,
20, 21, and 26) 1961 11, 6 [ [Herelnafter Senate Hearings] .
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S. 1656 was introduced in the Senate by Senator Eastland on
April 18, 1961.9 As iniﬁially drafted, the bill proposed to stop the
transmission of wagers and informatibn useful to wagering operations by
penalizing common carriers who intentionally suppled wire-and teiephone
service to these professional wagering ope?ations for the transmi§sion

of wagering informaxion.lo

9107 Cong. Rec. 6040 (1961). A companion bill, H.R. T039, 8lst
Cong., lst Sess. (1961); was introduced by Representative Celler on May
15, 1961. 107 Cong. Rec. 8002 (1961). :

105, 1656 as referred to the Senate Judiciary Committee read:
A Bill
To amend chapter 50 of title 18, United States Code, with respect
to the transmission of bets, wagers, and related information.
' : Be it enacted by the Senate and House of Representatives of
: the United States of America in Ccrgress assembled, That section
. 1081 of title 18 of the United States Code is amended by adding
the following paragraph
The term "wire communication facility" means any and all
instrumentalities, personnel, and services (among other things,
the receipt, forwarding, and delivery of communications) used
or useful in the transmission of writing, signs, pictures,
and sounds of all kinds by aid of wire, cable, or other like
connection between the poinbts of origin and reception of such
transmission.
Sec. 2. Chapter 50 of such title ig amended by adding thereto
a new section 108% as follows:
§ 1084, Transmission of wagering information; penalties
(a) Whoever leases, furnishes, or maintains any wire
commnication facility with intent thdat it be used for the
transmission in interstate or foreign commerce of bets or
wagers, or information assisting in the placing of bets or
wagers, on any sporting event or contest, or knowingly uses
such facility for any such transmissior, shall be fined not
more than $10,000 or imprisoned not more than two years,
or both. '
(b) Wothing in this section shall be construed to prevent
the transmission in interstate or foreign commerce of
information for use in news reporting of sporting events or

contests. , ; .
, (c) Nothing contained in this section shall create immunity
' o from criminal prosecution under any laws of any State, territory,
z : possession, or the District of Columbia.

Sec, 3. The ana]y31s preceding section 1081 of such tltle is
amended by adding the following item:
§ 1084, Transmission of wagerlng 1nformat10n penalties.
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‘

In hearings before the Senate Judiciary Committee, concern was
expressed‘that this approach to the problem was both indirect--because

the proper target of the legislation was the professional gambler, nob

. the telephone and télegraph companies——and unduly burdensome to common

carriers.  Senator Keating, for example, argued that the responsibility
of investigating the uses Lo which a subscriber puts a communication
faéility shaﬁid be on a law enforcement agency, not on the common
carriers. As drafted, he said, the statutg placed upon the common
carriers{
. the problem of deciding whether they are going to decline
gservice and run the aszard of suit or perhaps penalties, or
grant service and run the hazard of criminal prosecution . . . AL
The Judiciary Committee followed Senator Keating's point of view
in amending subsection (a), and adding a new civil provision to the
bill, The penal provision, as amended, was limited by the coﬁmittee to

users of a wire communication facility in interstate commerce, engaged

in the business of gambling. The new subsection {d) {which is similar

to proposals introduced in earlier'Congresses)12 denies the use of wire

Hgenate Hearings at 298.

125cction 4 of S. 3542, 83d Cong., 2d Sess. (1954) is similar
to subseection (d) of S. 1656 in that it requires termination of service
after notification.  Reasonable notice and opportunity to obtain an

injunction against termination of service, however, weére not guaranteed

to the subscriber. Criminal penalties were provided for common carriers
which intentionally supplied service to those illegally transmitting
wagering information in interstate commerce. Section 3 of 5. 3542
resembled . subsection (a) of 8. 1656 as amended by the Senate Judiciary
Committee din that it prohibited the transmission of wagers and wagering
information by communication facility in interstate commerce.

S. 3542 was substantially the same as S. 2314, 83d Cong., 1st
Sess. (1953); S. 2116, 824 Cong., lst Sess. (1951).
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" Sess. 4 (1954),

serviceg and long-distance telephones to bookﬁaking operations, while
removing the onus of enforcement from the common carriers. In discussing
g similar feature of a bill whiqh was before the(83d Congress, Mr. Warren
Olney III of thé Criminal Division stated that it puts
. the legitimate communication facility . . . in a bosition

where they [sic] can justifiably and lawfully refuse to give

service Ygere they know it is going to be used for this unlawful

purpose.

The aim of subsection (d) was to secure the cooperatioﬂ of common
carriers with law enforcement agencies in curbing professional gambling
operations, and the removal of criminal sanctions directed at common
carriers and their immunization from suits resulting from termination of
service under the statute were offéred as effective means to. that end.

Of course, a telephone company which refused to terminate service to a
bookﬁaker, after notification by a 1avvenforcement agenéy, wéul& be
subject to criminal penal‘cy.lh 3

A second Senate Judiciary amendment limited the scope of the
criminal provision to persons "engaged in the business.of betting or:
wagering." As drafted by the Justice Department, the proposed penalties
of subsection (a) would have applied to the social bettor as well as theyb
proféssionél gambler. Senator Kefauver thought that the focus of the

statute should be on the professional, not thé social gamlble:r.:LS

l3Testimony of Mr. Warren Olney III, Assistant Attorney General
for the Criminal Division, Department of Justice, before the Subcommittee

" on Business and Consumer Intercsts, Comm. on Interstate and Foreign

Commerce, U.S. Senate; as quoted in S. Rep. No. 1652,'S3d Cong., 2d

th. Rep. No. 588, 8Tth Cong., 1lst Sess. 3 (1961); House Hearings,

suprd at 362,

lsSenate Hearings at 278—279.
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With a further minor amendment to subsection (a),lG 8. 1656 was
reported to the full Senate,l7 vhere an exemption was added to subsection

(b) which allowed transmission of parimutuel wagering information from

‘a Btate where such betting is legal, into Nevada where off-tract bBetting

is legal.lB The amendment does not legalize the transmission of bets

or wagers into Nevada, however.

This amendment demonstrated the importance to the Congress of
regspecting the independence of the States in adopting a policy toward
gambling in a Federal system. BSince Nevada allowed off-tract betting,
the Congress did not interfere.l9
The exemption in subsection (b) for transmission of racing and

other potentially gambling related information by or for a news reporting

business was processed without amendment . <0

16

Sending money orders by interstate wire communication fac111ty
in payment of gambling debts was prohibited under subsection (a).

175, Reép. No. 588, 8Tth Cong. (1961).

18 3 s 1t

The exemption is for . the transmission of information

‘agsisting in the placing of bets or wagers on a sporting event or

contest from a State where betting on that sportlng event is legal
into a State in which such betting is legal." 107 Cong. Rec. 13900-13901
(1961). '

195ybsection (¢) of section 1084 title 18 U.5.C., which proceeded

~ through the Congress without amendment, also demonstrates this sensitivity

to the States' role in dealing with an essentially local problem. The
provision makes clear that there is no congressional intent to pre- empt
the field of gambling legislation.

2OAny governmental limitation on freedom of speech and press

raises constitutional problems under the First Amendment. In legislative
proposals considered by earlier Congresses, the drafters had sought to
deal with +the issue by totally prohibiting transmigsion of the gambling
related information for a limited period of time--until the race had
begun, or was over. (See S. 3358, 81lst Cong., 1lst Sess. (1950).) ‘

. The 8T7th Congress allowed transmission of the information for
news reporting in 8. 1656, however, this information when published or
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The bill, as amended, was passed in the Senate on July 28, 1961,2L
and transmitted to the House Committee on the Judiciary, where only minor
changes were made®® before passage of the bill by the House on August 21,
kl96l.23 As the Senate concurred in these aunenc’lments‘giL there was no need

for a conference committee, and the Act was sent to the President, who

signed it into law on September 13, i961.25
II. COURT INTERPRETATION

The courts have had no difficulty in upholding the jurisdictional
basis of section 1084 under the Commerce Clause.26 Arguments that

section‘lOBM infringes upon the police power reserved to the States by

. broadcast could be of some assistance to the professional gambler and

E bookmaker. The advantage to the bookmaker of access to information
concerning upcoming races was evidently felt to be minimal when compared
with the importance of allowing the public access to the news.

?

21.'LO'T Cong. Rec. 13901 (1961).

22A technical amendment was made; and the Commonwealth of Puerto
Rico was added to subsection (c¢), H.R. Rep. No. 967, 8Tth Cong., lst
Sess. 1 (1961). Hearings on H.R. 7039 (the companion bill to S. 1656)
wére held in the House Judiciary Committee in May, 1961. "See note 5

23107 Cong. Rec. 16533 (1961).
24107 Cong. Rec. 1769k (1961).
2S§g§_note 1L ggggz. |

26"Congress‘has‘undoubted authority respecting interstate
commerce . . . ." United States v. Kelley, 254 F. Supp. 9 (8.D.N.Y.
1966); United States v. Borgese, 235 F, Supp. 286 (8.D.N.Y. 196k4). For °
case analysis of 18 U.S.C. § 1084, see generally Amnt: 5A L.R.F. 166
(1970). : R ,
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® ;
| the Tenth Amendmeht have been dismissed, since
. . the Congress, in the exercise of its pervasive control
. over interstate commerce, may attempt to prevent the use of
interstate means for the furtherance of crime.2T
In fact, as . the legisiative history of section 1084 reveals, the
congressional intent was not to usurp the power of the States to control
gambling activity, bub to aid them in effectuating their nearly uwniform
policy'againsﬁ gambling.28 |
As noted above, the Senate revealed a sensitivity to the need in -
a Federal system tq allow the States to adopt. their own policies with
regard to gambling, which had led to an amendment to permit transmission
of certain gambling information into a Stat~ in which wagering was
, | ' legal.29 In the Fifth Circuit it was later argued that the statute must
. permit transmission of bets and wagers iﬁto‘ Nevada, because to prohibit .
this "defeat[s] the policies of Nevada while not aiding in the
enforcemént of the laws of any other State .30
The Court's response, based on the legislative history of section
1084, was twofold. First, the wagefing wasvillegal undéer other State
lavs;, and hence prosecution was in aid of these States' policy:
For it is clear that if the policy of Nevada is not "defeated"

in some way, then the policy of every other Btate that prohibits
what Nevada allows could be defeated.3t

2Tynited States v. Kelley, supra at 18. -Also United States v.
Borgese, supra at 296-297.

28See notes 6-8 and accompanying text, supra.

295¢e note 18 and accompanying text, supra.

: . . 30Martin v. United Statés, 4389 F.2d 895, 897 (5th Cir. 1968).

3l1d. at 898,
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If citizens of States where off-track wagering was illegal were allowed

to bet on races in Nevada, the laws of these States would be ineffective

in preventing their citizgns from engaging in the prohibited activity:
Second, the Court'peréeived an independent TFederal policy against

32

use of interstate facilities for gambling purposes, which could

override an inconsistent State policy.

The power of Congress under the commerce clause . . . clearly
extends to an absolute prohibition, regardless of State public
policy . 3

It is to be expected whenever a limitation is placed upon an
individual's right to communicate that an attack will be made on that
limitation for infringing free speech. Because the tranémission of
bets and wagers aﬁd-gambling information violates State penal statutes,
however, the courts have held that this communication is not_protected
by the Pirst Amendment.Sbr Se;tiop 1084 has also been uﬁiformly upheld‘
when challenged as vague and uncertain under the due>process clause of
the Fifth Amendment,35 Similarly, section 1084(d) (calling for

discontinuance of service after notification by a law enforcement agency

32Furthermore, assistance to the States directly was only part
of the reason for enactment of section 1084. This section was
part of an omnibus crime Bill that recognized the need for
indeperident Federal action to combat interstate gambling operations.

. Moreover, this series of legislation does not stand glone, but.

appears. as part of an independent Federal policy aimed at those who
would, in furtherance of any gambllng act1v1ty, employ any means
within direct Federal control:

Martin v. United States, supra at 898.

. 33£§, at 899,
3hTruchinski v, United States, 393 F.2d 627 (8th Cir. 1969), cert.
denied, 393 U.S. 83L, 89 5.Ct. 104, 21LE4.2d 103 (1968); United States v.
Kelley, 254 F, Supp. 9 (S.D.N.Y. 1966)  United States v. Borgese, 235 F.
Supp. 286 (S.D.N.Y. 1964); United States v. Smith, 209 F. Supp. 907
(E D. Ill 1962) : : ‘ g o v

35Katz v. United qtates, 369 F. 2d 130 (9th Clr 1966) révefééd’gn
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that the subscriber is in violation of section 1084(a)) has been

challenged on the basis that it results in the impoéition of a penalty

~ without the cohstitutional.protections that must be afforded a defendant

in a criminal trial.3® Since the purpose of subsection (d) was

37

preventive, not punitive, and the discontinuance of service did not

‘subject the subscriber to the criminal penalties of subsection (a)

without a separate proceeding, the provision, however, has been

sustained.BB

Construction

Section 108L4 has been interpreted broadly by the courts, in
recognition that the legislative history shows no congressional intent

to limit the scope of its involvement in this area.39

other grounds, 389 U.S. 347 (1967) ("The plain and unambiguous language
used in the statute is entitled to its ordinary and reasonable
interpretation." 369 I'.2d at 135); Turf Center, Inc. v. United States,
325 F.2d 793 (9th Cir. 1964); Bass v. United States, 32k F.2d 168 (8th
Cir. 1963); United States v. Borgese, 235 F. Supp. 286 (S.D.N.Y. 1964);
United States v. Teemer, 214 F. Supp. 952 (N.D.W.Va. 1963); United States

v. Smith, 209 F. Supp. 907 (E.D. I1l. 1962).

36Telephone News System, Inc. v. Illinois Bell Telephone Co., 220

‘F; Supp. 621 (N.D. Il1l., E.D. 1963), affirmed, 376 U.S. 782 (196k).

37Telenhone News System, Inc. v. Illinois Bell Telephone Co., 220
F. Supp. at 629-631.

7 38Te1ephone News System Inc. v. Illinois Bell Telephone Co., 220

F. Supp. at 631.

39 e Court remarked in United States v. Yaquinta, "I find no
evidence of. the spirit of abnegation on the part of the Congress in the
legislative history surroundlng this enactment." 204 F. Supp. 276, 279
(N D.VW.Va. 1962) ,
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'Neveftheless, one important limitation on prosecutions under
section 1084 imposed vy the Congress, and recognized by the‘courts, is
that thée defendant must be a person engaged in the business of gambling.ho

The Ninth Circuit observed:

As the government states, "Section 1084 was not designed to be
applicable to isolated acts of wagering by individuals engaged in
the business of wagering." "The legislative history of Section
1084 clearly indicates that the purpose of the leﬁislation was to
curb the activities of the professional gambler.'"t

&

A proprietary interest in the enterprise, however, is not required
for a person to be engaged in the business of gambling; an agent as Weli

as an owner is liable. The Court stated in Cohen v. United States:

. the purpose of section 108k is better served by imposing
the duties and penalties upon those who would use communications
facilities in the day-to-day operation of the gambling business,

' , and who would thereforé be best able to comply. 2

Once a person has been determined to be in the business of
gambling, the reach of the statute is extensive. A social wager by a

-professional gambler violates the stabtute when made by interstate Wire :

43

communication facility, even when the bet is placed after the event

Ly -

is over ("past-post betting").

hOThis limitation was added by an amendment in the Senate
Judiciary Committee.  As drafted by the Justice Department and introduced
in the Congress, S. 1656 would have covered social bettors as well as
professional gamblers. See note 15 and accompanying text, supra.

 Mlgohen v. Unitea States, 378 F.2d 751, fn. 8 at 756 (9th Cir.
1967). : :

hQCo'hen v. United States, supra at 758.

U314,

9 . Wnited States v. Bergland, 318 F.2d 159 (Tth Cir.), cert.
© - denied; Cantrell v. United States, 375 U.S. 861 (1963). .
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W

B /f, B
o v

- 963 (1968).

The court's liberal abttitude is also reflected in the holding
that a call placed from one poinf to another within a single State, but
which passes througﬁ g second State,; is considered to be an interstate
communication in viélation of the stabute when gambling information is
transmitted.hs Prosecubion of the offense may be in a State vhere the

L6

communication was either transmitted or received;

W

one call may
constitute a single offense.

The Circuit Courts of Appeal have spliﬁ on the question of
whether "transmission" in subsection (a) includes receiving the
prbhibited gambling informationhB or is limited to sending it.hg The
broader inferpfetation of "transmission' would allow prosecution under
the statuie of bookmakers receiving bets placed by long-distance
telebhone. It would also reach information received from agents at the
race track.so‘ Both prosecutions of wire services sending gambling

information and agents calling in race information would be included.

thnited States v. Yaguinta, supra.

h6Cohen v. United States, supra; United States v. Synodinos,
218 F. Supp. 479 (D. Utah 1963).

h7United States v. Swank, 44l F.2d 264 (9th Cir. 1971); United
States v. Kelley, 395 F.2d 727 (2d Cir. 1968), cert. denied 393 U.S.

Yyniteq States v. Sellers, 483 F.2d 37 (5th Cir. 1973); United
States v. Taneo, 459 F.2d W45 (10th Cir. 1972), cert. denied 409 U.S.
o1l {1972); Sagansky v. United States, 358 F.2d 195 (1lst Cir. 1966)

cert. denied, 365 U.S. 816 (1966).

1"9Un:rc,ed States v. Stonehouse, 452 F.2d 455 (Tth Cir. 1971);

see also Telephone News System, Inc. v. Tllinois Bell Telephone Co., 220

F. supp 621, 638 (N.D. Til. 1963).

: SOCompare section 1084(d), which includes both "transmitting or
receiving" ln its scope.
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The drafters of section 1084 and the Congress were aware of the
possibility that the public's right to receive news information was
potentially‘limited by the proscription of subsection (a) of the
statuﬁe. This recognition led to the inclusion of the news reportiné
exemption of subsection (b).51 The exemption has been interpreted

broadly to include transmission of information to raéing news publications

("scratch sheets"), as well as to general circulation publications, so

long as the ”spratqh sheet" is sold to the general public, and no bets
or wagers are accepted by the publication.52

"Knowledge" is an essential element of the offense defined by
section 1084(a). A pefson engaged in the business of betting must
"knowingly" make use of an interstate wire communication facility to

53

transmit a bet and wager or gambling information. "Actual' knowledge,

ol testimony before the House Judiciary Committee, the Attorney

General stated: ‘

Press information is not vital to the gamblers, but it is

important to the American public. Therefore, this bill carries

an exception for legitimate news reporting of sports evenbs.

There is nothing in this bill which would in any way affect the

press, radio, or TV in its reporting of sports events.
S. Rep. No. 588, 87th Cong., 1st Sess. 3 (1961).

52Kelly‘v. JI1llinois Bell Telephone Co., 325 7.2d 148 (Tth cir, o
1963). The plaintiffs were successful in obtaining an injunction against
the Telephoneé Company's threatened discontinuance of serviece under section
1084(d). See also United States v. Kelly, 328 P.2d 227, 236 (6th Cir.
1964) where the court indicated that it would be unreasonable to limit
the news reporting exemption to general news publications, which carry
the same racing information as the "scratch sheetv”, even though they
may be more widely used by bookmakers.

53In United States v. Barone, L6T F.2d 247 (24 Cir. 1972) the
appellant DiBuono had been charged and convicted only of conspiracy to

violate section 1084 title 18 U.S.C. With regard to his appeal, the
court- said: R - '
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however, need not be shown. "Knowledge" will be found if the defendant
could have reascnably foreseen or anticipated the consequences of his
act.5h

in éddition, the Ninth Circuit has held that knowledge of the
illegality,of the transmission of bets and gambling informaﬁion via. a
wire commmicabion fac111ty in interstate or foreign commerce is an
element of the offense under section 1084(a). The courts found, however,

that there is a rebuttable presum_ption55 that the defendant had such

The appellants and the Government both assume, and we agree, ‘that

a conviction of conspiracy to violate 18 U.S.C. § 108L requires

a showing that the defendant knew or could reasonably foresee that

interstate communication would be used in furtherance of the plan

of action. U467 F.2d at 249,
It could be argued that a distinction should be made between conspiracy
to cormit an offense-~where knowledge of the act planned must logically
be present--and the substantive offense--which can be committed
unknowingly. Section 1084 title 18 U.S.C., however, apparently requires
knowledge that an interstate communication facility is being used:

‘”Whoever .. . knowingly uses & wire communications facility for the

transmission in interstate or foreign commerce of bets

A recent case in the 9th circuit, however, has 1nexp11cably held
to the contrary: that ". . . thelknowing use of interstate facilities
is not an essential element of either the substantive offense or the
conspiracy to commit it." United States v. Swank, bl ¥.24 264, 265
(9th Cir. 1971). The court does not explain this statement which, upon
reading the language of the statube, appears to be unsupportable, unless
knowledge is read to limit'"facility" and 'bets" but not "interstate."

5l‘see United States v. Pereira, 347 U.S. 1 (1953).

55Cohen v. United States, 378 F.2d 751 (9th Cir. 1967). In
explaining the rationale for. its holding, the court said: '
If knowledge of illegality is an element of the section 1084(a).
offense, those innocent of - intentional wrongdoing are afforded a
defense. . . . In contrast with the occasional or sccial bettor,
the professional gambler will find it difficult to go forward with
evidence of ignorance of the law pertaining directly to his business,
and even more difficult to prevail on that issue with the fact '
~ finders. 378 F.2d at T56-757. ’
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' l

knowledge of the law.56

Section 1952 title 18 U.S.C.,°( which became law along with
section 1084 as part of the Attorney General's Program to Curb
Organized Crime and.Racketeering;58 overlaps with section 108k, It

has presented some interesting consbruction issues:

56The Ninth Circuit, however, is also the court which later held
that knowledge of transmission by means of an interstate communication
facility is not an element of the section 1084(a) offense. See note 53

supra.

57§ 1952. Interstate and foreign travel or transportation in

aid of racketeering enterprises

(a) Whoever travels in interstate or foreign commerce or uses
any facility in interstate or foreign commerce, including the mail,
with intent to-- ,

(1) distribute the proceeds of any unlawful activity; or

(2) commit any crime of violence to further any unlawful
activity; or ‘ : '

(3) otherwise promote, manage, establish, carry on, or
facilitate the promotion, management, establishment, or
carrying on, of any unlawful activity,

and thereafter performs or attempts to perform any of the acts
specified in subparagraphs (1), (2), and (3), shall be fined not
more than $10,000 or imprisoned for not more than five years, or
both. ;

(b) As used in this section "unlawful activity" means (1) any
business enterprise involving gambling, liquor on which the Federal
excise tax has not been paid, narcotics, or prostitution offenses
in violation of the laws of the State in which they are committed
or of the United States, or (2) extortion, bribery, or arson in
violation of the laws of the State in which committed or of the
United States. ’

(c) Investigations of violations under this section involving
liquor or narcotics shall be conducted under the.supervision of
the Secretary of the Treasury.

Added Pub. L. 87-228, § 1{a), Sept. 18, 1961, 75 Stat. 498, and
amended Pub. L. 89-68, July 7, 1965, 79 Stat. 212.

585ee note 4 and accompanying text, supra.

G
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The basic elements of section 1952 are travel, or use of a facility
in interstate commerce with intent to distfibute the proceeds of, commit
a crime of violence to further, or to otherwise promote any business
enterprise involving gambling and the performance of any of the subsequent
acts. "Facility'" has been held to include a communication facility.59

The basic elements of section 1084 are the use of a wire
communication facility in interstate commerce in the business of gambling
for Lransmission of wagers or gambling information. With the exception of

"in the business of gambling," these elements are also within the scope

. of section 1952, since transmission of bets or gambling information is

part of the promotion, or the carrying on of a gambling business.

Although the same activity may be reached under either statute, a
defendant is nol placed in double jeopardy when prosecuted under both,
it has been held, since different facts must be proven under the two

GO

statutes. An intent to promote a gambling business must be proven
under section 1952. Under section 1084, the prosecufion must prove that

the defendant was engaged in the business of gambling.

591n United States v. Smith, 209 F. Supp. 907, 916 (D.C. Ili.

1962), the court said:

Congress intended that communication facilities in interstate
commerce should be included in the scope of ‘the ‘prohibitions
of the statute, and to limit the application of the statute to
. the actual physical transportation of material cubstances
in commerce, would defeat the intent and purpose of Congress in
passing the statute,
Also see United States v, Borgese, 235 F. Supp. 286 (8.D.N.Y. 1964).

60United States v. Smith, supra at 919.
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Although section 1952 might appear to be broader in its application
to communication of gambling information than section 1084, because it
is not limited to persons in the business of gambling and does not include ‘.

a news reporbting exemption, this has not been the case. Both news

- publications and the individual social bettor are protected by the

element of "intent" under section 1952:
But & 1952 obviously poses no threat bo innocent citizens.
Its application is limited to those who act with intent to
further unlawful activity.
It would, therefore, seem that sections 1084 and 1952 could be
used interchangeably to prosecute persons who use an interstate wire

communication facility to transmit bets or wagering information as part

of a professional gambling operation.
III. EHNFORCEMENT EXPERIENCE

When section 108U title 18 U.S.C. became law in 1961, along with
section 1952 and 1953, the Justice Department anticipated that its use
as part of the program to cripple interstate gambling syndicates would

62

be significant.

61Erlenbaugh v. United States, 409 U.S. 239, 248 (1972).

62There are vire service activities in many cities throughout
the country. Kach of these organizations services the gambling
fraternity in a multiState area. . . . Necessarily the [Organized
Crime and Racketeering] section intends to pursue only those
operations with interstate aspects or ramificalions suggesting a
relation with more extensive syndicated activity.

In addition, the c¢ivil implications. of the Transmission of
Gambling Information Act promise to increase the section's workload
substantially. '

Testimony of H.J. Miiler, Ji.,'Assistant Attorney General, Criminal
Division, Departments of State and Justice, The Judieiary, and
Related Agencies Appropriations for 1963, Hearings Before a
Subcommittee of the Comm. on Appropriations of the House of
Representatives. 88th Cong., 1st Sess. 107 (1961). [Such hearings
hereinafter cited as "House Appropriations Hearings" by Fiscal Year,]
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In 1963, Attorney General Kennedy was able to tell the Congress:
These three laws have had the immediate effect of forcing
many of the Watlon's major racing wire services and several
telephone gambling services to shut down. IRS figures show
a sharp decline in gambling in the past year.
From 1961 to 1962--the first year in which section 108h4 was in
operation--the number of cases received by the Organized Crime and
Racketeering Section of the Criminal Division increased by 33 percent,éu

due at least in part to activity under {ae new statutes.

In the third year of the antigambling laws' operation (1964-1965),

‘the Congress was told that:

The utility of the 1961 antigambling laws is being demonstrated
not only by increased prosecutive action, bubt also by numerocus
intelligence reports showing that large interstate gambling
operations are either shutting dowmn og becoming intrastate and
relatively minor in scope and profit.

In ;965, the Criminal Division delegated more authority under the

new statutes to the United States Attorneys' Offices‘66 Separate figures

for prosecutions under section 1084 are not available, but composite

figures for the years 1967 to 1973 for sections 108k, 1952 and 1953 show

" an increasing number of cases brought and convictions under the three

67

statutes.

63house Appropriations Hearings Fiscal Year 1964, 8-9 (1963).

64103 cases were received in fiscal year 1961, and 526 in fiscal
year 1962. House Appropriavions Hearings Flscal Year 1963, 108 (1962);
and Fiscal Year 1964, 105 (1963).

65House Appropriations Hearings Fiscal Year 1966, 88 (1965).
S6rpia.

&’Gontinued'on next page.
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Continued
Total Convicted &

Year Defendants Dismissed Acgquitted Sentenced Percentage
1967 152 48 6 98 65%
1968 108 1h 8 86 80%
1969 122 37 12 73 60%
1970 166 T2 13 81 49%
1971 380 202 15 163 43%
1972 360 101 TS 213 59%
1973 319 102 38 179 56%

Derived from Administrative Office of the United Staﬁes Courts,

All Federal Crimes

1967
2968
1969
1970
1971
1972
1973

83
80
81
17

T2

5
15

The conviction rate for all Federal crimes is much hlgher than
under the three antigambling laws passed in 1961:
Percent Convicted

Statistical Report for the Commission on the Review of the National
Policy Toward Gambling

, July 197k,
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Iv.

TEXT OF STATUTE

§ 1081. Definitions

As used in this chapter:

" The term "gambling ship" means a vessel used principally for the
operation of one or more gambling establishments.

The term "gambling establishment" means any common gaming or
gambling establishment operated for the purpose of gaming or gambling,
including accepting, recording, or registering bets, or carrying on a
policy game or any other lottery, or playing any game of chance, for
money or other thing of value.

The term "vessel" includes every kind of water and air craft or
other contrivance used or capable of being used as a means of
transportation on water, or on water and in the air, as well as any
ship, boat, barge, or other water craft or any structure capable of
floating on the water.

The term "American vessel" means any vessel documented or
numbered under the laws of the United States; and includes any
vessel which is neither documented or numbered under the laws of
the United States nor documented under the laws of any foreign
country, i." such vessel is owned by, chartered to, or otherwise
controlled by one or more citizens or residents of the United States
or corporations organized under the laws of the United States or of
any State.

The term "wire communication facility" means any and all
instrumentalities, personnel, and services (among other things, the
receipt, forwarding, or delivery of communications) used or useful
in the transmission of writings, signs, pictures, and sounds of all
kinds by aid of wire, cable, or other like connection between the
points of origin and reception of such transmission. Added May 24,
1949, ¢, 139, § 23, 63 Stat. 92, and amended Sept. 13, 1961, Pub.

L. 87-216, § 1, 75 Stat. Lol. ;

§ lOBM. Transmission of wagering information; penalties

(a) Whoever being engaged in the business of betting or wagering
knowingly uses a wire communication facility for the transmission in
interstate or foreign commerce of bets or wagers or information
assisting in the placing of bets or wagers on any sporting event
or contest, or for the transmission of a wire communication which
entitles the recipient to receive money or credit as a result of
bets or wagers; or for information assisting in the placing of bets
or wagers, shall be fined not more than $10,000 or imprisoned not
more than two years, or both,

(p) Nothing in this section shall be construed to prevent the
transmission in interstate or foreign commerce of information for
use in news reporting of sporting events or contests, or for the
transmission of information assisting in the placing of bets or
wagers on a sporting event or contest from a State where betting
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on that sporting event or contest is legal into a State in which
such betting is legal. .

(c) Nothing contained in this section shall create immunity
from criminal prosecution under any laws of any State, Commonwealth
of Puerto Rico, territory, possession, or the District of Columbia.

(d) When any common carrier, subject to the jurisdiction of the
Federal Communications Commission, is notified in writing by a
Federal, State, or local law enforcement agency, acting within its
Jurisdiction, that any facility furnished by it is being used or
will be used for the purpose of transmitting or receiving gambling
information in interstabe or foreign commerce in violation of
Federal, State or local law, it shall discontinue or refuse, the
leasing, furnishing, or maintaining of such facility, after.
reasonable notice to the subscriber, but no damages, penalty or
forfeiture, civil or criminal, shall be found against any common
carrier for any act done in compliance with any notice reeceived
from a law enforcement agency. HNothing in this section shall be
deemed to prejudice the right of any person affected thereby to
secure an appropriate determination, as otherwise provided by law,
in a Federal court or in a State or local tribunal or agency, that
such facility should not be discontinued or removed, or should be
restored. Added Pub. L. 87-216, § 2, Sept. 13, 1961, 75 Stat. 491.
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APPENDIX H |
PROHTBITION OF THE IMPORTATION OR TRANSPORTATION
OF LOTTERY TICKETS

18 U.s.¢. .§ 1301

M,E,B,
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~I. LEGISLATIVE HISTORY

The Federal lottery statutes have recently received nationwide
attention. Since 1964, 13 states have rebtreated from a former policy of
prohibition and now operate their own lotteries.l Concern over a

2

possible conflict between these lotteries and Federal law” has

precipitated a recent act of Congress,3 which exempts State-run lotteries
fromkthe antilottery provisions of the United States Code.u The aét
represents a substantial change in the Federal policy tdwérds lotteries,
which developed in the late 19th century. The last element in the
construction of this policy was the precursor of 18 U.S.C.§ 1301.

Passed in 1895, it prohibited the importation or interstate traﬁéﬁ@rtatiqn‘

i

of lottery materials,”

lNew Hampshire, New York, New Jersey, Massachusetts, Connecticut,
Pennsylvania, Michigan, Maryland, Illinois, Ohio, Delaware, Rhode Island,
and ‘Maine.

‘ 2Attorney Genéral William B. Saxbe sent the governors of each
State currently permitting lotteries a telegram stating that "Serious
guestions have arisen concerning the lottery that is being conducted in

your State," and that "[t]here is a distinct possibility that there are

violations of the criminal provisions of <the Federal~code,",N.X. Times,
Aug. 31, 19Tk, at 1, col. 1. "Attorney General William B. Saxbe

‘promised representatives of 13 States at a meeting here [Washington]

yesterday that he will not act to shut down their State-run lotteries
for at least 90 days in order to give Congress time to amend Federal
antilottery laws," Washington Post, Sept. T, 197k, at 1, col. 8.

3pct of Jan. 2, 1975, Pub. L. No. 93-583, 88 Stat. 1916.
big U.S.‘C. §§ 1301-1304 (1970)s 39 U.S.C. § 3005 (1970).

SSee section IIT.

S
o2
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- Lotteries flourished in the United States from thé colonial period
through the 1830's and 18h0'5.6 Usually sanctioned by law, they were not
only popular, but respectable.7

For many years after lotteries began to prevail it was not
'regaf&ed at all as a kind of gambling; the most reputable,
citizens were engaged in these lotteries, either as selected
managers or -as liberal subscribers. It was looked upon as a
kind of voluntary tax for paving streets, erecting wharves,
buildings, ete., with a contingent profitable return for such
subscribers as held the lucky numbers.
By 1840, many fraudulent lottery schemes had been uﬁcovered, and all
lotteries fell into disrepute.8 One by- one, many States amended their

constitutions, barring their legislature from authorizing any lotteries.9

Nevertheless, numerous lotteries flourished; many operated in States

‘which supposedly forbadethem, others were sanctioned by the remaining

prolottery States_lo

These firms used the United States mail as a
conduit to solicit business in the antilottéry States,ll which were

powerless to interfere because of Congress' plenary power over the mail.12

6See A. Spofford, "Lotteries in American History," S. Misec.- Doc.

No. 5T, 52d Cong., 24 Sess. 173 (1893) and J. Ezell, Fortune's Merry
Wheel (1960). | ;

7Spofford, supra, at 17h-5
8Spoffora, supra.
91d. at 193.

lOSpoffordj supra.

llJ.kWare, Letter of the Solicitor of-the Post Office Department,
S. Misc. Doc. No. 57, 39th Cong., lst Sess. (1866) -and D. Key, Letter
from the Postmaster General, H.R. Exec. Doc. No. 22, U6th Cong., 2d Sess.
(1880), , "

12”The Congress shall have Power . . . To Establish Post-Offices

“and Post-Roads. . ..." U.S. Const. art. 1 § 8, cl. T.
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Since the lotteries were not violating any Federal statute, these
companies were able to operate unchecked. In response to this situation,

statutes were passed to deal with lottery material in the mail,l3

culminating in 1876 with the proscription of mailed circulars concerning

1k

lotteries, Opponents of theibill perceived this as a dangerous

encroachment on States' rights, since it would be illegal for a citizen
of a lottery State to mail lottery material to another citizen of that

Sta{:e.l5 The bill passed because of *+he public outrage directed towards
' 16

lotteries and the absence of alternative methods to suppress them.
However, the act was unenforceable because it did not specifically give
postal authorities the power to detain letters which violated the

17 and because the Fourth Amendment prohlbnted the inspection of

= statute
A
18
- the contents of c~ealed letters

Lpet of July 27, 1868, ch. 246, § 13, 15 Stat. 194 provided that
"it shall not be lawful to . . . be sent by mail, any letter or circulars
concerning lotteries. ” : ‘

Act of June 8, 187c, ch. 33 5, § 1hkg, 17 Stat. 283 reworded the
above statute. ..The only substantial change was that only 1llegal lotteries
were made subgect to the prohibition.

1k

Rev. Stat. § 3895, Act of July’12,,l876, ch, 186, 19 stat. 90.

LoRemarks of Mr. Whyte, L Cong. Rec. 4262 (1876).

16See report on 18 U.S.C. § 1302 infra, in Appendix I.

1T 1878 Attorney General Devens determined that Rev. Stat
§ 3895 did not give the Postal Department the power to seize mail which
violated the statute. A fine was the sole means of enforcement
contemplated in the statute. Cf. Cammerford v. Thompson, 1 Fed. Rep
417 (Ky. 1880). Congress gave the Postmaster General this power in
1895, Act of March 2, 1895, ch. 191, 28 Stat. 963

) 5 : lBIt has always been held that one has a rlght ‘o an exPectatlon
of prlvacy with regard to his letters while they are in the mall
Ex Parte Jackson, 96.U.8. 727 18(7) -
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In 1890, a new statute was passed. All newspapers containing iottery

advertisements were prohibited from the mail.l? fThese advertisements

- were g major source of lottery ticket sales. 8ince unsealed newspapers
are not protected by the Fourth Amendment,ao their contents may be

inspected.  Postal officials were, therefore, able to execute the law

prohibiting this type of mailed lottery solicitation and cripplé these
lottéries. Debates over ‘this bill again saw the protagonists and
antagonists arguing the rights of a State to sanction its own
institutions versus the inability of the other States to handle the

problem.t In addition, this statute raised First Amendment questions.

' Did newspapers have a First Amendment right to print lottery advertisements?

Was a prohibition of one means of circulation of a paper an infringement

onn the freedom of the press?22

Once again the exigencies of thé
situation prevail over the countervaiiing constitutional arguments.
The infamous Louisiana State Lottery was an essential factor in
the passage of both of these acts. In 1868; a New Ydrk gambling syndicate

secured an exclusive lottery franchise from a bribed Louisiana

legislature.23 Declaring that the franchise would increase State revenues

. and stop the flow of Louisiana gambling'dollars out of the State, the

19pct of September 19, 1890, ch. 908 § 1, 26 Stat. L65.

20ix Parte Jackson, 96 U.S. 727 (1877).

2lgee report on 18 U.S.C. g 1302, infra, in Appendix I.
2215,

, 23Ezell, supra, at 243. "But as later revealed in testimony by
the officers and incorporators in a fight over the profits, the issue
vas not left to stand or fall ‘on its own merits, for the syndicate had
liberally bribed carpetbagger and Negro legislators, J;L
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i legislature gave the syndicate a lucrative monopoly by prohibiting the

sale of other lottery tickets in the State.gh

The lottery was»not
without foes in the State, but its supporters were able to prevent
attempts to revoke the.franchise or authorize a second lottery in the
'Stafe.25 Because of the unenforceability of the 1876 staﬁute,26 the
Louisiana State Lottery was able to conﬁinue its operation in. flagrant
vviolation of Tederal law and embarked on its most profitable cleca.cie.efiT
By i88h, this was the only lottery sanctioned by State law and the
company had a virtual national monopoly.28 Ninety-three percent of its
revenue was coming from out of State sales.29 Scores of petitiohs
flooded Congress begging for Federal eradicaﬁion of the Louisiana.'
lottery.30 The 1890 act injured the Louisiana lottery,3l but the

‘ - final blow came in 1892, when the Louisiana legislature, enboldened by

the congressional action and dazed by the intensity of national outrage,

2&;@} at 2h3-h.

25'The ease with which these measures were passed seem to justify
“the repeated claim that the company controlled. every Louisiana
legislature from 1868 to 1892." Id. at 245,

26See discussion, supra.
27Ezell, supra, at 249.

‘SOnly two othey States, Vermont and Delaware, permitted
State-sanctioned lotteries, but they did not authorize any during this
- period. Minority Report, H R. Rep. No. 787, Pt. 2, 50th Cong., 1lst Sess. 2
(1888). '

29Hzell, supra, at 251.

30Ezell reports a.concerted petitibning campaign undertaken by
B the clergy at 268. A large number of such petitions were printed in the
‘ Congre5510na1 Record from 1880 to 1895. :

: 31Report of the Postmaster General, 1890 H.R. Exec. Doc, No l Part h
Slst Cong , 2d Sess. 1k (1890_1891)
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refusedtto renew the lottery's charter.32 The lottery company found a
nominal home in Honduras and held its drawings there.33 The rest of its
operation was conducted in Florida.3u The company found a new means of
communicating with fhe populace. It organized an express company to act
as a '""private post office," channeling circulars, tickets and money into
the other States.3”

Foes of the Louisiana lottery sprang into action and public

outrage was again employed to secure new Federal leéislation.36 The

32Fzell, gupra, at 267.
3326 Cong. Rec. 2356 (189L).

VBMEQ, Mr. Pasco, Senator from TFlorida, explains that his State
has been duped. :
A bill, apparently intended to provide additional penalties for the
suppression of lotteries, was passed through the Legislature, but
the real intention of the new law seems to have been to prohibit
only those lotteries actually operated in Florida.

3514,

36Ezell, supra, at 268. Remarks of Mr. Broderick explain the
need for further legislation at 27 Cong. Rec. 3031 (1895):
Mr. Speaker, in 1890 Congress forbade the use of the United
States mails to companies and individuals for the purpose of
advertising lottery schemes. That law has been evaded by using for
such purposes the express, and it has been deemed necessary to amend
the law so as to prohibit carrying in any way matter intended to

advertise lotteries. . . . This bill has been commended by the Post
Office Department. . The law as it exists has given the Department
much trouble . . . {(An excerpt from the Postmaster General's most

recent prior annual report on the subject was read at this point;
uwrging that a bill such as the one under consideration would "strike
at the root of this great evil and eradicate it.") A few years ago
we had bubt one lottery in the United States, Public sentiment was
aroused against it. When the institution was driven out by the
legislation of the Congress and by the States it was reorganized

in the territory of Honduras, and has been operating from that
territory throughout the States” of the Union, so that today,
instead of having one lottery, as we had a few years ago, we have

a number. - This lobttery business has grown to such an extent that
it has shocked the moral sense of the people of the entire country,
and it ought to be suppressed.
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precursor of 18 U.8.C. § 1301, forbidding the importation or interstate

. transportation of lottery material was passed in 1895.37 Power %o enact

the previous statutes had been found in Congress' plenary jurisdiction
over the Post Office.3® The 1895 act is significant in that, for the
Tirst time, Congress used its'jurisdiction‘over interstate commerce3?

to defeat this lottery. Constitutional issues were not raised in the

3Tpct of March 2, 1895, ch. 191, 28 Stat. 963. Sections 2, 3,
and 4 of the 1895 act were designed to integrate the new measure into
prior statutes relating to gambling, such as Rev. Stat. §§ 3894, 3929,
and WOL1, last revised at 26 Stat. 465. Section 4 empowered the
Postmaster General to refuse to deliver ordinary letters which violated
the statute, (ggg_n. 17, supra). The new aspects of the 1895 statute
unrelated to the postal authority of Congress were contained in § 1 as
follows:

Be it enacted by the Senate and House of Representatives of the

- United States of America in Congress assembled, that any person
who shall cause to be brought within the United States from
abroad, for the purpose of disposing of the same, or deposited
in or carried by the mails of the United States, or carried from
one State to another in the United States, any paper, certificate,
or instrument purporting to be or represent a ticket, chance, share,
or interest in or dependent upon the event of a lottery, so-called’
gift-concert, or similar enterprise, offering prizes dependent
upon lot or chance, to be brought into the United States, or ,
deposited in or carried by mails of the United States, or transferred
from one State to another in the same, shall be punishable in the
first offense by imprisonment for not more than two years or.by
a fine of not more than $1,000, or both, and in the second and
after offenses by such imprisonment only.

38§§HParte Jackson, 96 U.S. 727 (1877) held that Congress had the
power to determine what should be excluded from the mails. Id. at T32.

39"The{Cong‘ress shall have Power . . . To regulate Commerce with
foreign nations, and among the several States, and with the Indian
trives. . . ." U.S. Const. art. 1, § 8, cl. T.
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congressional debate. In fact, the most important issue discusséd was
whether charitable iotteries should be eﬁempted.uo Congress had found
that drafting a statute limited in its impact to destroying o#e lottery‘
was difficult,

The antilottery statutes were codified in 1909,ul and the Act of
March 2, 1895, ch. 191, 28 Stat. 963 became 18 U.S.C. § 237. With the

Y]

recodification of 1948,%2 it became 18 U.S.C. § 1301.

uoThe following occurred immediately before passage of the,1895

measure on the Senate side at 26 Cong. Bec. 4313 (189k):

Mr. GORMON: Mr. President, I agree with the Senator from Missouri
(Mr. Vest) that this bill is too sweeping. I have not the slightest
objection to confining it to the lottery business, but to provide
that the offering of prizes shall be a penal offense at innocent
church fairs and other little enterprises of that sort, it seems to
me, is going beyond what we ought to attempt. Y

As T understand the law now, as sustained by the decision of
the Supreme Court, lottery tickets pure and simple are excluded
from the mails. There is no question as to that. I think every
provision that can be made should be made to reach the great
Louisiana lottery and other enterprises of that sort, but T
understand they are absolutely excluded from the mails today.

Mr. HOAR: Perhaps the Senator did not hear my statement.  The
law excluded from the mails today lottery tickets, 'and also required
postmasters to refuse to deliver registered letitsrs to persons and
corporations who advertise themselves as engaged in the lottery
business; but it does not extend to other letters, and this wril
only change the existing statute so as to cover other letters.

Mr. GORMAN: There will be no objection to extending it to other
letters, but when you propose to extend it to-all these little gift
enterprises and fairs, I think it is going too far. If the bill
were confined to letters other than those registered, there would
be no objection to it. .

Mr. HOAR: That part of it is not applicable to church fairs; it
is only applicable to persons and corporations vho advertise
“themselves as engaged in the lottery business, as the Senator will
find when he refers to the statute.

Ylpct of March b, 1909, ch. 321, 35 Stat. 1129.

: h2Act of June 25, 1948, ch. 645, 62 Stat. 683.

P
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II. COURT INTERPRETATION

The Supreme Court affirmed Congress! power under the commerce

clause to limit interstate lottery traffic in Champion v. Am.es.LL3
Appellants argued two points. First, the statute Qioiatéd the Tenth
Amendment because the avowed purpose of the statute, the destructioﬁ of
1otteries,hu is exclusively within the jurisdiction of the police power
reserved to the Sta"ces.“5 Second, it was argued that lottery tickets

were not articles of commerce.h6 The court, by a 5-I4 majority, decided

the case under the theory of Gibbons v. Ogdenh7 as & straight commerce

clause issue.h8 Since the court found that Congress was authorized

43188 u.5. 321 (1903).

Bhact of March 2, 1895, ch. 191, 28 Stat. 963.

ll5188 U.S. at 326-9. Appellants contend that if the States
favored lotteries, this legislation would be deemed an ”unwarranted
interference with the police power reserved %o the States." Id. at
329. -

h6£g: at 329-30. "Lotltery tickets at most, are mere evidences of
contacts made wholly within the boundaries of a State." Id. at 327.

o0 U.s. (9 Wneat.) 1 (1824).

h8The Champion court (Harlan, J.) quoted from Mr. Chief Justice
Marshall's opinion in Gibbons v. Ogden extensively, 188 U.S. at 346-L4T.

(Ita}ics by the Champion court):

It is the power to regulate; that is, to prescribe the rule by
which commerce is to be governed. This power, like all others
vested in Congress, is complete in itselfl, may be exercised to
its utmost extent, and acknowledges no limitations, other than
are prescribed in the constitution. . . . the power over commerce
with foreign nations and among the several States, is vested in

" Congress as absolutely as it would be in a single government,

having in its constittution the same restrictions gg‘the exergise v
~of the power as are found in the Constitution of the United States.
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under the commerce clause to pass the antilottery statutes,h9 the Tenth
Amendment issue was dismissed by the statement that '"the power to
regulate commerce among the States has been expressly‘delegated to
Congress.”so The propriety of congressional action was not for the
‘courts to determine; the constitutionality was abundantly cléar.5l

If the carrying of lottery tickets from one State to another be
interstate commerce, and if Congress is of opinion that an
effective regulation for the suppression of lotteries, carried

on through such commerce, is to make it a criminal offence to
cause lottery tickets to be carried from one State to another, we
know of no authority in the courts to hold that the means thus
devised are not appropriate and necessary to protect the country
at large against a species of interstate commerce, which, although.
in general use and somewhat favored in both national and State
legislation in the early history of the country, has grown into
disrepute and has become offensive to the entire people of the
Nation. It is a kind of traffic which no one can be entitled to
pursue as of right. )

. The "contrary position was argued by the dissenters in Champion wv. Ames.52

F'or them, the Tenth Amendment precluded Congress from acting in an
essentiglly local matter, and the "scope of the commerce clause of the
Constitution . . . [should not] be enlarged because of present views of

public interest."?>

; thfter‘tracing the development of the commerce clause poﬁers
subsequent to Gibbons v. Ogden, 188 U.S. at 348-52, the Champion court

affirmed congressional pover to pass the 1895 antilottery statute, Id.
at 347.

5074,

531§: at 348,

5214, at 364-75, Fuller, C.J., along with Brewer, Shiras, and
Peckham, J.J., in dissent. ‘ ,

5314. at 372.
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54

The companion case, Francis v. United States. however, tightly

construed thisvéntilottery statute. Mr. Jusfice Holmes announced that a
list of lottery subscribers and their bids was not a "paper, certificate,
or instrument purporting to be or fepresent a ticket, -chance, share, or
interest-in or dependent upon‘the event of a lottery”s5 because it was
not the purchaser's document.56 This made it possible for the lottery's
agents to sell tickets in many States, and then bring their lists of
subscribers to one central location for the drawing. However,’it was
still illegal to trangport advertisements across State lines, or to hire’

an express company to transport any of these materials between States.?T
III. TEXT OF STATUTE

§ 1301. Importing or transporting lottery tickets

Whoever brings into the United States for the purpose of
disposing of the same, or knowingly deposits with any express
company or other common carrier for carriage, or carries in
interstate or foreign commerce any paper, certificate or
instrument purporting to be or to represent a ticket, chance, share,
or interest in or dependent upon the event of a lottery, gift
enterprise, or similar scheme, offering prizes dependent in whole
or in part upon lot or chance, or any advertisement of, or any list
of prizes drawn or awarded by means of, any such lottery, gift
enterprise, or similar scheme; or knowingly takes or receives any
such paper, certificabe, instrument, advertisement, or list so
Jbrought, deposited, or transported, shall be fined not more than
$1,000 or imprisoned not more than two years, or both.

5%188 U.s. 375 (1901).
55188 U.S. at 323.
%614, at 378. . e | e

57The lists were transported by agents of the company. Their
"movements were internal circulation within the sphere of the lottery
company's possession." 'Id. at 377, Holmes indicated that the case would
have been decided differently had the carriage been done by an independent
carrier. Then, "it is commerce merely by reason of the business of the >
carriage.'" Id. '
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APPENDIX I
MAITING OF LOTTERY TICKETS OR RELATED MATTER

18 U.S.C. § 1302

M.E.B.
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I. LEGISLATIVE HISTORY

The Federal lottery statutes have recently received nationwide

attention. Since 1964, 13 States have retreated from a former policy of

1

prohibition and now operate their own lotteries. Concern over a

possible conflict between these lotteries and Federal‘lawe has
precipitated a recent act of Congréss,3 which exempts State-run lotteries

b

from the antilottery provisions of the United States Code. The act

represents a new direction in the TFederal policy towards lotteries, , AV 5[
which developed in the late 19th century. A major‘compoﬁent of this |
policy has been 18 U.S.C. 5 1302. Passed in 1890, it prohibits the
mailing of lottery tickets or reiated materials; and newépapers containing

5

lottery advertisements.

Lew Hampshire, New York, New Jersey, Massachusetts, Comnecticut,

+  Pennsylvania, Michigan, Maryland, Illinois, Ohio, Delaware, Rhode Island

and Maine.

2Attorney General William B. Saxbe sent the governors of each
State currently permitting lotteries a telegram stating that "[slerious
gquestions have arisen concerning the lottery that is being conducted in .
your State," .and that "[t]here is a distinct possibility that there are
violations of the criminal provisions of the Federal .code," N.¥Y, Times,
Aug. 31, 1974, at 1, col. 1. "Attorney General William B. Saxbe promised
representatives of 13 States at a meeting here [Washington] yesterday
that he will not act to shut down their State-run lotteries for at least
90 days in order to give Congress time to amend Federal- antilottery
laws,” Washington Post, Sept. T; 19Tk, at 1, col. 8. :

3act of Jan. 2, 1975, Pub. L. No. 93-583, 88 Stat. 1916,
b8 y.s.c. §5 13010k (1970); 39 U.5.C. § 3005 (1970).

5See section IIT for text ofkstatute.
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crimes in a manner with which all States do not agree;

Broadly, the 19th century saw Federal policy toward lotteries
| 6

shift from encouragement at' the outset™ to regulation to the greatest
extent possible consistent with Federal jurisdiction.’7 The movement
toward Federal regulation of lotteries encompassed many crucial issues

in constitutional law, and it was not accomplished without opposition.

Motivation for congressional action was sometimes complex, but at major

steps in the increased regulation of lotteries by the Federal Government

the significance of the changing Federal role was raised and discussed.

Majér issues that were argued during congressional debate and
bgfore the Supreme Court with regard to Federai regulation of lotteries
included: the extent of the congressional power to regulate interstate_'
tommerce under Article 1, § 8;8 the role of the post office within the

internal affairs of the States under clause seven of Article 1, § 8;9

- whether the reach of Pederal police power extends bto proscribing new

10 the extent of

6Confre531onal furtherance of lottery ventures is exemplified by
the delegation of power to the corporation for the District of Columbia -

to operate lotteries, Act of May 4, 1812, ch. 75, 2 Stat. 726.

Tact of March 2, 1895, ch.- 191, 28 Stat. 963.

Burhe Congress shall have Power . . . To regulate Commerce with
foreign Nations, and among the several States, and with the Indian
tribes. . . ." U.S. Const. art. I, § 8, cl. 3.

I"he Congress shall have Power . . . To Establish Post Offices
and Post Roads, u..”Uﬁ.Cmmm art, I, § 8, cl. T.

10:

By dcflnmtlon less exp11c1t, such power could be found in the
necessary and proper" clause, U.S. Const. art. I, § 8, cl. 18: "The ‘

_ Congress shall have Power . . . To make all Lawskwhich shall be

necessary and proper for carrying into execution the foregoing Powers,
and all other Powers vested by this Constitution in the Govermnment of
the United States, or in any Department or Officer thereof."
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the. protection afforded the States by the Tenth Amendmént;ll the nature
of First Amendment freedom of the press probtections from the congreséional
power to control advertisements appearing in newspapers;l2 and the extent

of Fourth Amendment right of individuals to be secure in their personsl3 .

with regard to having their mail delivered unopened and unguestioned.

Congress either openly or tacitly took a position on each of these

issues in passing.the antilottery measures. None of their efforts‘were

overturned by the Supreme Court.lu

The study of the constitutional issues of this problem cannot
proceed in a vacuum. Congress was motivated by mahy important practical.

considerations. All but three Statesl? had prohibited lotteries by 1884

ll“The Powvers not delegated to the United States by  the Constitution,

.nor prohlblted by it to the States, are reserved to the States respectively,

or to the people.’ U 5. Const. amend. X.

12”Oongress shall make no law . . . abridging the freedom of
speech, or of the press. . . ." U.S. Const., amend. T,

L3ppe right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated." U.S. Const., amend. IV.

. luEx,Parte Jackson, 96 U.S. 727 (1877) affirmed the Lonstltutlonallty i
of Rev. Stat. § 3894 (1875 ed.), the first congressiomal limitation of
lotteries; In re Rapier, 143 U.S. 110 (1893), affirmed extensions of
congressional power made by the Act of Sept. 19, 1890, ch. 908, 26 Stat
465; and Champion v. Ames, 188 U.5. 321 (1903), affirmed the

“constitutionality of the Act of March .2, 1895, ch. 191, 28 Stat 963

which is substantially the same as 18 U.S.C. §§ 1301-03.

15The Senate Committee'on Post Offices and PostQRoadS’surveyed

the extant State lottery statutes and constitutional provisions in 188k,

during consideration of S. 1017, U8th Cong., lst Sess., concerning the.
prohibition of the mailing of lottery advertisements, 15 Cong. Rec.
4380-82 (1884). Of 38 States, only Delaware, Vermont and Louisiana did
not completely prohibit lotteries as of 1884%. Of those States, lotteries
were limited to those specifically authorized by statute and in Louisiana

were to be completely eliminated by 1895. Aftler thorough exposition of

this 1nformatlon, the synopsis. concluded, "Frdm the foregoing it clearly'

.appears that the bill reported by the commltﬁee is not only within the‘

power and duty of Congress, but is also in harmony withand in support “of
the pollcy of nearly every State 1n\+ne Unlon Id at h382

;"»1,3 PR ST e
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and inaction by the Federal Government would have been a decisive

_ position in favor of lotteries. The lotteries were thriving because of

. the United States mail. It provided an\inexpensive‘means for soliciting

customers: throughout: the country from their headquarters in t@g Sfates
which sanctioned them. Yet even m@re crucial, the mails were protected
from State interferancel6 and States which outlawed lottéries were
powerless to prevent these circulars and advertiseﬁents from créssing
their borders. Effective enforcement of the statuﬁes was always a
problem. The Fourth Amendment prohibited the inspection of the contents
of sealed letters, so that it was usually impossible to know which
letters violated the statute.ll |

Lotteries flourished in the United States from the coionial

18

period through the 1830's and 1840's Usually sanctioned by law, they

were not only popular but also respectable.

For many years after lotteries began to prevail it was not -
regarded at all as a kind of gambling; the most reputable citizens
were engaged in these lotteries, either as selected managers or

as liberal subscribers.t?

165 g, Const., art. 1,5 8, cl. T.

17Ex Parte Jackson, 96 U.8. 727 (1877) . See note 99, infra

l8See A. Spofford, "Lotterles in American Hlstory,” 8. Misc. Doc.
No. 57, 524 Cong., 2d Sess. 173 (1893) and J. Ezell, Fortune's Merry
Wheel (1960). o

; flgspofford continues: "It was looked upon as a kind of voluntary
tax for paving streets, erecting wharves, buildings, etc., with a
contingent profitable return for such subscribers as held the lucky

‘numbers. Spofford, supra, at 174-175.
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Duriﬁg this per;od;.most States had simiiar expériences with
ldtteries and a certain pattern evolved. Private lotteries weré the
first to be banned because of fhe competition they gave State lotteries
and the fraud and corruption they engenderga. To'further stifle
competition some States also banned tﬁe saié of tickets of lotteries 6f

other States. However, the State sanctioned lotteries were not free of

Lo

problems either, and one by one State constitutional amendments were
paséed prohibiting the legislatufes from conducting any lotteries.zo
Congressional experience in the District of Columbia was consistent
with this pattern. The Corporation. of the Ciﬁy of Washington, having
been given the authority by Congress the breceding'year, hired Samuel

Blodgett to supervise a lottery for public improvements in 1793.2l

The Corporation soon regretted their choice when they were criticized

‘because Blodgett delayed the drawing.22 Problems did not end when the

dfawing was finally held because the grand prize~-a hotel--was not
completed as had been pfomised. The winner successfully recovered from.

Blodgétt the difference between the value of the hotel and the amount
23

sﬁipulated as the prize.

2014, at 193.

21 , , V
Ezell, supra, at 102-3.

22.&. N

: 23;@. at 103-4. Meanwhile, Blodgett was selling tickets for
another lottery. Sales were low and critiecism high, so Blodgett finally-

" dropped the matter completely. Id. at 105. Between 1799 and 1812, the

Corporation denied all petitions for a lottery.
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In 1812, Congress forbade the sale of lottery tickets in the

District of Columbia unless the lottery was expressly authorized by the
2l '

law of some jurisdiction. Again in need of money, less than three

‘months later, Congress authorized the District of Columbia to conduct

lotteries provided the President approved and the amount to be raised
did not exceed $lO,OOO.25 Twelve lotteries were conducted under this

6

act but this experience proved to be worse than the last.e In 1821,

the lotﬁery supervisor defaulted on the $100,000 grand prize and the
Distriet of Columbia ﬁas held liable to the winnere7 for although the
District of Columbia never entered the lottery business again, Congress
was slow to regulate this,area.28 It was not until 1842 that all lottery
ticket sales in the District of Columbia Wefe ab9lished.29

After the Civil War, congressional attention to lotteries shifted

from the District of Columbia to the Post 0ffice. The postal department

2hpct or Feb. 20, 1812, § 12, Code of laws for D.C. 286 (1819 ed.).

2Spct of May 4, 1812, ch. T5, 2 Stat. 726.

26Spofford, note 18, supra, at 177.

2Tg1ark v. Corporation of Washington, 25 U.S. (12 Wheat.) 40 (1827).

281y 1823, ticket vendors had to be licensed. Laws of Corp. of
City of Washington to 1833, 247 (A. Rothwell, 1833 ed.). In 1827, the
statute that would become 18 U.S.C. § 1303 was passed to prevent
postmasters'or‘their assistants from becoming lottery agents. Act of
March 2, 1827, ch. 61, L4 stat. 238.

290ct of August 31, 1842, ch. 282, 5 Stat. 578.
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was successfully being "framed" by several fraudulent lotteries;3o The
Statgs vere powerless in this situétion,gl and some Federal action was
neéessary. The Post Office asked for statutory power to dezl with the
problem, but the bill did not pass.3® The Post Office had been
combatting the schemes under § 80 of their régulations, but this proved
ineffective.>>

The first limitation of lottery mail was péssed in 1868. It was
passed as part of an act directed alt various aspects of the Post Office.3u
It provided that "it shall not be lawful to deposit in a post office, to
be sent by mail, any letters or circulars concerning lotteries, so-called

gift concerts, or other similar enterprises offering prizes of any kind

on any pretext vhatever."3% & further provision allowing the postmaster

30The Department uncovered schemes such as the following: a firm
in New York would obtain names of persons living in rural districts
throughout the country, and send through the mail cireculars of a "gift
enterprise"” scheme which was notoriously fraudulent. They were to
receive, in answer to these circulars, a large amount of money every
day. Whenever a complaint was made that the money was not received, the
firm saild that either it never received the noney from the people or
that it had mailed the promised package. Thus, the blame was always
placed on the Post Department. H.R., Misc. Doc. No. 57, 39th Cong., lst
Sess. 2 (1866). : v

3l7pe perpetrators would set up headquarters outside of the States
into which they mailed their circulars. Even if a State could get
jurisdietion, under the law of most States a conviction could not be had
for obtaining money under false pretenses if the money was obtained by
means of & promise which had not been fulfilled. An element of the crime
is that the false representation must relate to a present or past fach.
La Fave & Scott, Criminal Law 657 (1972).

32g. 148, 39th Cong.; 1st Sess. (1866).
33Cong. Globe, LOth Cong., 24 Sess. 4175 (1868).
Mget of July 27, 1868, ch. 246, 15 Stat. 19k.

351a., & 13.
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‘to open letters suspected of containing lottery materials prohibited by

the statute was eliminated in conference.36 There was nd open debate over
the substantive limitation on the mailing of lottery tickgts and seemingly
little dispute at that time.

The problems of enforcing the new law were soon perceived. The
statute imposing penalties on postal employees'for the unlawful detention
or delay of mail was unaffected by the Act of 1868.37,

While it may be lawful . . . to detain . . . a letter . . . within

the prohibition of the statute, it is unlawful for him to detain
. any letter which is not. ¥ * ¥ The officer may have acted.

in perfect good faith . . . he may have had reasonable ground to
believe that the letter detained was within the prohibition of
the statute; and yet I cannot say . . . that such a plea would be

a good defence to a puglic prosecutioh or to a private suit by
the person aggrieved.3

Postal employées had few ways to ascertain with certainty the contents
of suspected Jetters. In particular, letters are protected from search
and seizure by‘the Tourth Amendment,39 and could not be opened without a

Lo

search warrant.

36Cong. Globe, 40th Cong., 2d Sess. h4h12 (1868). TFarnsworth,
reporting for the House Committee on the Post Office and Post-Roads,
argued that this would be a "dangerous power to confer upon postmasters.”

3TRev. Stat. 5§ 3890, 3891.

3815 op. Atty. Gen. 538 (1868).

3914 has always been held that one has a right to an expectation
of privacy with regard to his letters while they are in the mail. Ex
Parte Jackson, 96 U.S. 727 (1877). See note 99, infra. :

hOSea:r'ch warrants were not a commonly used weapon against lottery
circulars. This might have been an effective procedure if the postal
authorities had worked in conjunction with the Justice Department.
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When the postal laws were codified in 1872,h1 the 1868 limitation
‘on the mailing of lottery tickets and circulars was reworded,he but only
illegal lotteries were made subject to the‘statutory exclusion. There is
no record of any debate or reporlt concerning this important change.h3 It
is unclear whether Congress had always intended to exclude matters
dealing with illegal lotteries and was merely correcting the old statute
or whether this in fact represented a change in congressional policy.
The 1872 version was repeated in substantially the same form in fhe
Revised Statutes." |

In the next few years, while the country was in the grips of a
depression, criticism of the several State-sanctioned lotteries
intensified. Between 1872 and 1876, seven States enacted constitutional
' amendments forbiddirg their legislatures from authorizing lotteries for
any purpose.l‘S Yet the populace was buying more tickets than.ever. The
Attorney General of New York reported that there were 33 lottery agencies
in New York City alone rece¢iving an average of 7661 ordinary and 1993

L6

registered letters per week.

Mact of June 8, 1872, ch. 335, 17 Stat. 283.

“259, at 149. The provision read as follows:

Sec. 149. That it shall not be lawful to convey by mail, nor to
deposit in a post office to be sent by mail, any letters or circulars
concerning illegal lotteries, so-called gift concerts, or other
similar enterprises offering prizes, or concerning schemes devised
and intended to deceive and defraud the public for the purpose of -
obtaining money under false pretenses, and a penalty of not more than
$500 nor less than $lOO, with costs ‘of prosecution, is hereby’imposed
upon conviction, in any Federal court, of the violation of this

section.
. o b3, 1ntroduc1ng tbe biil, H.R. 1, hEd Cong., 2d Sess’ (1872) ‘Sen.
' Farnsw orth speaking for the House Comm:.ttee on the Post Office and Post-
Roads, sald that there were no major changes Cong. Globe, l2d Cong , . 2d
Sess. pt. 1, 15 (1872). | ; :
hpey. stat. § 389k, - Mstarfora, supra, at 193.
46 n

Ezell,Vggpgg, at 238.
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He estimated that millions of dollars annually were flowing into
their tills, making them "financial vampires'" sucking the
life-blood of legitimate business and "inflieting upon society

a species of distempered mental leprosy, which w1ll require years
to remove, :

In 1876, Congress amended section 3894 by striking the word
“illegal;"u7 The change meant that Congress had determined that the
exclusion of lottery materials from the mails was to extend to all

lotteries, whether authorized by State governments. or not. Because the

statute was altered specifically to change Federal policy from limiting

only illegal lottery materials to fegulating lotteriesAregardlesé of
legalify according to State 1aw, the change was significant. The change
was debated fully on the floor of the Senate, giving the first clear
indication of what was to come.LL8 Despite the assertion of the chéirman
of the House Committee on the Post Office and Pést—Roads that the bill

49

contaiﬁed no material changes, and subsequent passage‘iﬂ the lower
body~wiﬁh no debate,so Senate. agreement was not obtained easily. Many

of the major and recurring issues of constitutional import were}pgyceived
in the Sehate, fervently érgued on the floor; and decisivgly answered‘

with the vote favoring the propriety of the proposed regulations.

"Certainly the Senate does not mean to ‘decide," argued Senator Whyte,

k'”thatvthe citizens of a State where lotteries are legal have no right to

Mact or July 12, 1876, cu. 186, § 2, 19 Stat. 90.
48y, Cong. Rec. L4261-Gh (1876).

“9;§, at 695. Speaking as to medification of Rev: Stat. § 3893,
relating to obscene books as well as to the lottery provision, Cannon-
responded, to a challenge that "the proposed bill in no wise changes the
law as it now is except to provide a penalty for ‘the circulation of
obscene llterature

50y Cong. Rec. 3656 (1876).
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send a lottery scheme from one portion of the State to another. That
seems to me to be interfering with the rights of the peopie of the

States where they choose to think that the sale of lottery tickets is
not criminal or im‘proper.“51

The answer to the Senator's question was given by the chairman of

the sponsoring committee:’2 it was "for the best interests of the country

. to strike out the word 'illegal' and to prohibit the transmission through

the mails of any matter relating to lotteries."”3 The debate became

51lgenator Wnyte continued at b Cong. Rec. L4262 (1876) by outlining
briefly the changing perspective on lottery activity within the States
and decrying congressional interference:
In many States a great change has come over the mlnds of citizens
of the States. In my own State for manviyears lotteries were
authorized. We have built monuments, /we have raised moneys for
various public institutions--and se~¥n Kentucky, in.other States—-
by means of lotteries; but lotteries gre not now tolerated in my
- State nor are lottery tickets permitted to be sold in the State.
Therefore, as far as Maryland is concerned, this would have no
application‘whatever; but in States like Louisiana, Kentucky,
Alabama, or Georgia, and Virginia, where I think they‘are permitted
to draw lotteries of some character, it would be highly improper, in
my judgment, to allow the postmasters to prevent the circulation of
lottery circulars while those States allow .lotteries. The provision .
of the law as it now stands operates upon "illegal lotteries" only,
upon lotteries that are unauthorized by the law, and ‘I submit to
the Senate that the law should stand as it now stands, so far as
this second section is concerned.

, 2y, Hamlin, for the Senate Committee on Post Offices and Post-
Roads and the Post Office Department, 4 Cong. Rec. h262.
53h Cong. Rec. U262. "That is pre01se1y wnat we mean," continued
Hamlln, who then developed the rationale of the Commlttee position:. ,
The difficulty which the Department labors under is in determining -
what are and what are not legal lotteries. A great many schemes
are gotten up, some in the Territories, some of them in operation
today apparently with the forms of law, but yet of doubtful legal
force, and they are transmitting their matter through the mails,
and the whole thing proves to be a fraud upon the community; and
-the question arises whether it is not wiser and better to treat all
lotteries, whether legal or illegal, as prec1sely ‘the same, or as
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emotional and extreme. Likely reflecting the fears of’the majority of
the populace, parﬁicularly ﬁith regard to the powerful Louisiana lottery,
Congress followed thesge arguménts and approvéd the bill.5h

The famOus Louisiana lottery was an important factor in this and
future congressional action. In 1868, a New York gambling syndicate
secured an‘exclusive lottery fraﬁchise from a bribed Louisilana
legislature.55 Declaring that the franchise woui& increase State
revenues and stop the flow of Louisiana gambling dollars‘;ut of the
State, the legislature gave the syndicate a lucrative monopoly by
p?ohibiting the sale of other lottery tickets in the State.56 "In exchange
for a payment of $40,000 per year, the company was exempted from all

taxes.?! The lottery was not without foes within the State, but its

a system of gambling which a wise course in legislation will not
only Jjustify but demand at our hands shall be stopped.
Senator West's reply demonstrates the clarity with which the issue was
seen:
(1]t is not in the power of the Congress of the United States
" to resist carrying through the mails of any such papers. Where public
morals. are concerned, according to the first clause of the bill,
(pertaining to obscene matter passing through the mails) it is a
very different question, because no State legislates for the .
transmission of cobscene publications or immoral publications; but
if a Stabte chooses to authorize and legalize a lottery, call it
gambling, if you please, and gambling it is, that is a matter
entirely for the consideration of that State, and it does not offend
public morals to that extent that those things do to which other
provisions of the bill apply.

suh Cong. Rec. L4264 (1876).

55Eze115 supra, at 243 "But as later revealed in testimony by the
officers and incorporators. in a fight over the profits, the issue was not
left to stand or fall on its own merits, for the syndicate had 11berally
bribed carpetbagger andlmgro leglslators

56;_@ .-at 2h3-h)

- 2T1a. at 243
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- authorize a second lottery in the State.

supporters were able to prevent attempts to revoke the franchise or-

58

The 1876 change did nét have the desired result of extinguishing'
the State sanctioned lotteries. Again, the Postal Department was unable
ﬁo effectively enforce the new law. Soon after enactment, the:Postmaster
General instructed.postﬁastefs to refuse td receive or deliver letters
addressed to lottery companies or their agents, on fhe aésumption that
such mail concerned 4 lottery.59 'Again, the Attorney Genéral advised
that the Post Office did not have this authority and concluded that thé
statute did not confer any. pover of seizure nor any right éf'detention;
the means of prevenﬁion contmplated by the statute was a fine.60 The
Attorney General:also determined thaﬁ newspapers, which ére'open to

inspection, are not circulars and are not subject to the 1876 statute.6l

5B”The egse with vhich these measures were paSsed seen to justify
the repeated claim that the company controllea every Louisiana legislature .

from 1868 to k892." Id. at 2L5.

59;@, at 240. Compare with the opposite result in 12 Op. Att'y
Gen. 538 (1868) and 18 Op. Att'y. Gen. 306 (1885). 1In 1895, Congress
explicitly gave the Postmaster General the power to refuse to deliver
ordinary lebtters which violated the statute. Act of March 2, 1895,

Sch. 191, § L, 28 Stat. 963.

6016 Op. Att'y. Gen. 5 (1878). Restated 18 Op. Att'y. Gen. 306
(1885). Ezell gives some background for this decision:
The management decided to test the legallty of the Federal law of
"1876. Ben Butler, stormy petrel of the Civil War, postwar
politician king-pin, and the brother-in-law of the Secretary of
the Treasury, headed a corps of nine lavyers to press. the fight.
Howard reportedly hurried to Washington for.personal interviews
with President Rutherford B. Hayes and Secretary of the Treasury
John‘Sherman a move interpreted by northern newspapers as an
attempt to ingect the lottery inte national politics. Desplte
“numerous’ indications that the lottery was unpopular, the Attorney
General handed down a decision which was berated by~ lotteéry foes
as sustaining the law of 1876 but ab the same.: tlme pr°vent1ng 1ts'
ﬁenforcement Id. at oh7-8.

| 6lop. Att'y. Gen. at 309.
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The.Loﬁisiana lottery was able to continue its operations in flagrant
viplation ofAthe statute and embarked on its most profitable:decade.62
Ninety-~three percent of its revenue was coming from out of State sales.63
There were many smaller lottery schemes being perpetrated ‘on the
public at this time; although after 1878, none of them were legal in any
State.6u In reply to a resolution of the House of Representatives
calling for infdrmation regarding the use of the mails for lottery
purposes, the Postmaster General described many schemes that were being
perpetrated on the public.65 This report shows the great effort which
the Postal.Department~put into investigations of lotteries. One-hundred
and thirty-six names were listed as being those f persons conducting
66

fraudulent lotteries.

Pregssure upon Congress to take further action against lotteries

mounted. The 1880's saw scores of petitions begging for congressional

~eradication of the Louisiana lottery.67 Countless bills were introduced

62R5e11, supra, at 249.
6314, at 251.

6uld at 241l. Two other States, Vermont and Delaware permitted
lotterles authorized by their own legislature, but they had not ‘
authorized any during this perlod H.R. Rep. No. 787 Part 2, 50th Cong.,
lst Sess. 2 1888) See note 15, augra

65y 5. Exec Doc. No. 22 46th Cong., 2d Sess. (1880).
«§6Rev. Stat. §5 3929, 4041 gave the Post Office Department the

authority to retain money orders and registered letters sent to fraudulent
lotteries, The Pcstmasteér General was to determine which lotteries were

fraudulent.

67Ezell reports a concerted petltlonlng campaign undertaken by
the clergy at 268. A large number of such petitions were prlnted in the

.Congre551onal.Record from 1880 to 1895
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issues were ralsed and overcome.

to accomplish this and related purposes. Most of them were never

reported out of cdmmittee.68 The atmospheére required decisive action.

68There was much lottery-related congre351onal act1v1by'over the
years 1876-90. Approximately ten bills a year were read and sent to
committee from the 48th to the 5lst Congresses concerning lotteries. One
such bill was H.R. 5933, 50th Cong., 1lst Sess. (1888), which concerned the
prohibition of the advertlslng of lottery tickets in the District of
Columbia. . Debate concerning H.R. 5933. typifies the arguments and
divisions of Congress at the period, 19 Cong. Rec. 1153-1161 (1888).
Ex Parte Jackson was extensively relied upon at .19 Cong. Rec. 1155 to
show the restrictions imposed upon Congress w1th regard to regulatlng

.lotteries by the First and Fourth Amendments. - Proponents of the bill to

eliminate lotbtery advertisements in the Distfict of Columbia often

argued emotionally, denying that they could he c1rcumvent1ng constitutional -

guarantees:
T know it will be insisted that the provisions of the bill Wlll
be an abridgment of the "freedom of the press," but, Mr. Speaker,
it will not abridge any "freedom of the press'" to do right or to
pﬂblish-whatever-may'promote the good of mankind. It is not designed
to take away any proper or legitimate right of the press, but only
to restrain and prohibit all license to perpetrate a wrong by
enticing the young and unsuspecting into habits that will lead them
into ruin, as has heretofore been done in many instances. Some of
the blackest deeds in the catalogue of crimes have been committed
under the plea of liberty. On the way to the guillobtine Madame
Roland, [sic] exclaimed, "0, Liberty! Liberty! what crimes are
committed in thy name." Remarks of Mr. Glass, id. at 1156.
Those opposed to further congressional action argued as follows:

What is the Louisiana lottery? It is an institution authorized,
organized, and created by the organic law of a sovereign State of
this Union. It is a legal institution in so far as the State of
Louisiana can make it so, as completely as any institution chartered
by any State in this broad land. Now, my friend‘Trom Illinois
[Mr. Cannon] knows that in so far as we can exercise this povkr in.
reference to the Louisiana lottery we can equally exercise it with
reference to any banking institution chartered in the State of
Louisiana or elsewhere. Now, I wish to ask my friend this guestion:—
If we can say to this lottery company, a chartered institution,
bearing the 'stamp and impress of the authority of a State law——
‘nay, of the constitution of one of the States of -this Union—-

"Your advertisement shall not ‘be published in any newspaper issued
in the District of Columbia," why can we not say to some banking

- corporation authorized in the State of Louisiana, or, if you choose,

~in the District of Columbia, "You shall not receive the moneys of
this lottery company as deposits in your vaults?" Remarks of_Mr.
,Compton, id. at 115T. g

H.R. 1159 was defeated 119-113 with 91 not votlng, id. at 1161, ShOWing’

the closeness of the issue. ' The excerpts given are representatlve of  the
nature of ‘the arguments on the floor and the extent to whlch p?rtlnent n

i
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The tenor of popular feeling eclipsed arguments about the propriéty of
congressional usurpation of State functions in & federalist system.69.
In a special message to Congress concerning 1otteries,70 President

Benjamin Harrison urged that it was beyond the powers of the States to

control theaLouisiana lottery.

If the banéful effects of the lotteries were confined to the
States that give the companies corporate powers and a license to
conduct the business, the citizens of othér States, being
poverless to apply remedies, might clear themselves of
.responsibility by the use of such moral agencies as were within
their reach. But the case is not so.  The people of all the

6900ngressional timidity was evoking severe c¢riticism in the

press. :
The Cincinnati Commercial Gazette, July 19, 1890, bluntly called
Congress the protector of the lottery and denominated the Louisiana
firm the "United States Lottery" since 97 percent of its revenue
came from outside the State. Later it said the name should be the
"Congressional Lottery" if the present session ended without action.
The New York Herald pointed out that the lottery's robbery and
demoralization was possible only through use of the mails and that
the traffic was no less criminal than polygamy, against which
Congress had teken stringent measures. The Philadelphia Press
called the govermnment's unwitting role a 'mational shame'" and added
that congressional action at this time would probably influence
Louisiana to deny a new charter. Ezell, supra, at 260,

7OA Compilation of the Messages and Papers of the Presidents
1789—1897 (T. Richardson ed.), 80-81, H.R. Misc. Doc. No. 210, Part 9,
533 Cong., 2d Sess. (1894). The same message was reprinted at 21 Cong.
Rec. 7916 (1890).  Harrison's message was based upon the increasing
concern reported by the Postmaster General, John Wanamaker. In his
1889 annual report, Wanamaker had decried the ineffectiveness of )

existing Federal law in dealing with the Louisiana lottery, Report of
_the Postmaster General, 1889 H.R. Exec. Doc. No. 196 51st Cong., lst
Sess. 39-41, (1889—90). This prompted Harrison to ask for new antilottery

legislation in his first message to Congress, Richardson, I
The unsatisfactory condition of the law relating to the
transmission through the mails of lottery advertisements and
remittances is clearly stated by the Postmaster General and his »
suggestion as to amendments should have your favorable consideration.
The President also. complained of conditions in the District of Columbia
in his message, Richardson, 81:
The national capltal has become a sub—headquarters of the
Louisiana Lottery Company, and its numerous agents and attorneys
are. conducting here a business invelving probably. a larger use of
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States are debauched and defrauded. The vast sums of money
offered to the States for charters are drawn from the people of
the United States, and the General Government through its mail
system is made the effective and profitable medium of intercourse
between the lottery company and its victims. . . . The use of
mails by these companies is a prostitution of an agency only

intended to serve the purpose of a legitimate trade and a decent
social intercourse.

‘Harrison vas speaking on the recommendation of his Postmaster General,
John Wanamaker, whe had written in a special report that the "entire
Pésﬁ Office‘Departﬁent is in point of fact the principal agent of the
Loqisiana State Lottery Company;”7l
From 1884 to 1890, each Congress grappled with the»questioﬁ of
banning from the mail newspapers containing loftery advertisémenﬁs.Té
This mailing was a major source of lotter& ticket ‘sales,  Since unsealed
v . . newspaper"s are not protected by the FourthAmendment,TB. th{eyj may bé ,
k inspected. Postal officials would be able, therefore, to enforce‘the

law prohlbltlng thls type of mailed lottery solicitabtion and crlpple the

Loulslana lottery.

the mails than that of any legltlmate bu51ness enterprlse in the
District of Columbia. There ses€ms %o be good reason to believe
that the corrupting touch of these. agents has been felt by the
clerks in the postal service and by some of the police offlcers of ,
the District.

718 Exec. Doc. No. 196, 51st Cong., lst Sess. 3-b (1889-90).
From Wanamaker's perspective this may have been merely demoralizing to A
the Post Office, but to the President and to Congress the political . L
impact of the role of the Post Office in the propagation of the : ‘ Q[”;f¢7
Louisiana State Lottery was disasterous. No State law could restrict RS
the U.B. Post Offlce s authority to carry the mails and thus only
Congress couldAellmlnaLe the plague

T25ee S. Rep. No. 233, LBth Cong. , 16t Sess: (1881;) H.R. Rep No. =
826, 48th Cong., lst Sess. (1884) S. Rep, No. 11, 'L9th Cong., 18t Sess. = °

I \ | (1886); H.R. Rep. No. 2678 Lhoth Cong , lst .Bess, (1886) H.R. Rep: No..
. . 787, 50th Cong., lst Sess. (1888); S. Rep. No. 1579 515‘G Cong's i-ﬁt ’

Sess. (1890). , L £ A

Rt

,TSSee»discussion of,§§_Parte Jacksoh, infra}
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B ‘ In 1890, such a statute was passed.

™ ne debates which led up

to passage75 raised the following question. Is thgre any limitation on

Thpct of September 19, 1890, ch. 908, § 1, 26 Stat. 465,

No letter, postal-card, or circular concerning any lottery,
so-called gift concert, or other similar enterprise offering prizes
dependent upon lot or chance, or concerning schemes devised for the
purpose of obtaining money or property under false pretenses, and
no list of the drawings at any lottery or similar scheme, and no
lottery ticket or part thereof, and no check, draft, bill, money,
postal note, or money-order for the purchase of any ticket, tickets,
or part thereof, or of any share or any chance in any such lottery
or gift enterprise, shall be carried in the mail or delivered at
or through any post office or branch thereof, or by any letter
carrier; nor shall any newspaper, circular, pamphlet, or publication
of any kind containing. any advertisement of any lottery or gift
enterprise of any kind offering prizes dependent upon Yot or chance
or containing any list of prizes awarded at the drawings of any
such lottery or gift enterprise, whether said list is of any part

. or all of the drawing, be carried in the mail or delivered by any
( postmaster or letter carrier. Any person who shall knowingly
‘ deposit or cause to be deposited, or who shall knowingly send or
“cause to be sent, anything to be conveyed or delivered by mail in
viclation of this section, or who shall knowingly cause to be
delivered by mail anything herein Fforbidden to be carried by mail,
shall be deemed guilby of a misdemeanor, and on conviction shall
be punished by a fine of not more than five hundred dollars or by
imprisonment for not more than one yesr, or by both such fine and
imprisonment for each offense. Any person violating any of the.
provisions of this section may be proceeded against by information
ya » .or indictment and tried and punished, either in the district:
! at which the unlawful publication was mailed or to which it was
L carried by mail for delivery according to the direction thereon, or
et at which it is caused to be delivered by mail to the person to whom
it is addressed.

Not only does this enactment change the law with respect to

newspapers, but also with respect to the public.. For the first time, the
‘citizens who bought lottery tickebs would be liable for criminal penalties.
It was hoped that this would decrease sales: '"The citizen who respects
the: law, or is afraid of its majesty, will hesitate to take the chances
of prosecution." H.R. Rep. No. 2844, 51st Cong., 1st Sess. 3 (1890).

75Substantially the same bill was reported out of committee and
debated in each Congress from 1884 to 1890. The arguments that were
presented during that period will be discussed topically here, rather

‘ ' ' than chronologically.
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remarks of Mr. Compton, note: 68 supra.

the congressional power'to limit mail it finds injurious to public
health and morals?76 Proponents argued that Congress had a duty to
"protect the general welfare and morality of the people against the

pernicious effects of lotteries."TT Opponents were skeptical of this

Mduby." Did it mean that Congress could regulate State-sanctioned

institutions other than lotteries, or the contents of newspapers other

than lottery advertisements?TB

76The bill's advocates repeatedly maintained that Ex Parue
Jackson, 96 U.S. 727 (1877), conclusively determined that “this statute’
was constitutional. The court had stated that '"ftlhe right to designate
what shall be carried necessarily involves the right to determine what
shall be excluded." Id. at 732. However, as the opposition points out
(Minority Report, S. Rep. No. 233, 48th Cong., lst Sess. 15 (1884))
from the next sentence of the Jackson opinion: .
The difficulty attending the subject arises, not from the want of
power in Congress to prescribe regulations as to what shall
constitute mail matter, but from the necessity of enforcing them
consistently with rights reserved to the pecple, of far greater
importance than the transportation of the mail. Jackson at 732,

77Proponents found this duty in the decision of Phalen v, Virginia

u9 U.S. (8 How.) 163, 168 (1850):
The suppression of nuisances injurious to public health or morality
is among the most important duties of govermnment.  Experience has
shown that the common forms of gambling are comparatively innocuous
when placed in contrast with the widespread pestilence of lotteries.
The former are confined to a few persons and places, but the latter
infests every class; it preys on the hard earnings of the poory it
plunders the ignorant and the simple. Quoted in the Majority Report,
S. Rep. Wo. 233, 4Bth Cong., lst Sess. 1 (188k),

As the Minority Report, id., points out, however, the couft was here ... . .

referrlng to. the dutles of State government .

78”11" Congress may exclude from the mails a newspaper or perlodlcal'
Whlch contains an advertisement of a lottery, it may make nonmailable .
neyspapers and periodicals in which are printed advertisements, reports
or editorials which in its judgment the people should read! Majority
Report, H.R. Rep. No. 78T, 50th Cong., lst Sess. 1 (1888): gee also
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The bill's advocates contended that not only were Louisiana's
rights at issue here, but more importantly, the rights of the other 37
Btates. These States were poweérless to protect theﬁr citizens from the
Louisiana lottery because the Fedéral Governmest had complete éontrol'of
the mails.79 The antagonists did not successfully counter this argument.8o
They did not explain how these States were to close their borders to
maiied lottefy solicitations. These adversaries were more concerned

with thedl

79But in spite of this rigid legislation on the part of the
several Btates they are still unable to protect thelr citizens
against the demoralizing influence and the seductive schemes of
the lottery company in the State of Louisiana, and will continue
to be so long as every mail train of the United States may bring
: and scatter . . . within their territory newspapers containing
‘ flaming advertisements, depicting how money and fortunes may be
made, without care and without labor, by investing only a poriion
of their hard-earned savings. Against this evil, condemned by
public opinion and by their laws, the States are helpless. The
power to regulate the mail--to say what shall be carried and vhat
shall not be carried-~is vested solely in Congress. We are therefore
of the opinion that it has become the duty of Congress to aid the
States in making their own laws effective, and to né longer permit
the institutions of one State to daily violate the laws of the 37
other States by means of the mail service, This bill would effect
this purpose. Its provisions are moderate. EBvery feature of it
has been sanctioned in advance by the Supreme Court in the case of
Ex Parte Jackson (96 U.S. 727). Minority Report, H.R. Rep. No. 787
Part 2, 50th Cong., lst Sess. 2 (1888). ‘

80n 4g equally clear that the several States are invested with
full and ample authority to deal with the whole subject. Most of them,
as shown by the majority report, have already provided fully for the
suppression of this evil. Their action, instead of furnishing a reason
for the congressional legislation here proposed, is rather a conclusive
argument-against the General Government's interference. . . ." Minority
‘Report, 8. Rep. No. 233, U8th Cong., lst Sess. 12-13 (1884).

81The report also declared:
R , Assuming that the States are competent to protect the morals of

‘ x “their people against the corrupting and injurious effects of

\ lotteries and lottery advertisements, and that the duty to furnish such
protection rests with them, this bill presents the grave question as
to how far: Congress may legitimately go in exercising unquestionable
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centralizing tendency of modern congressiohal legislation under
which the General Government is rapidly assuming control of the
domestic affairs of the States, and as’fapidly subverting the
whole theory and character of owr national system as originally
formed. , .

Supporters denied that the statute would violate the nevspapers'

First Amendment rights.82

. it will not abridge any '"freedom of the press' to do right
or to publish whatever may promote the good of mankind. It is
not designed to take away any proper or legitimate right of the
press; but only to restrain and prohibit all llcense Lo perpebrate
a wrong.

It was also argued that this was not really the question, since many

reputable newspapers had endorsed the bill.83

Many of the ablest and most influential journals now advocate the
denial of mail facilities to any publisher who will admit a
lottery advertisement to his columns, and it is believed that an
enactment by Congress to this effect will meet with the almost
unanimous approval of papers of known and standing ability.

8l b

Opponents countered:

powers Tor the accomplishment of objects and purposes that do not
come lawfully within its jurisdiction. In other words, can
Congress properly regulate the mail service of this country, under
its authority "to establish post offices and post roads,'" for the
purpose of preventing the circulation of newspapers containing
lottery advertisements and the suppression of lotteries? Mlnorlty
Report, S. Rep. No. 233, 48th Cong. lst Sass. 13-1h (188L).

82Remarks of Mr. Glass, 19 Cong. Rec. 1156 (1888).

83H.R. Rep. No. 28LL, 5S1st Cong., lst Sess. 1 (1890).

BhM:Lnorlty Report, S. Rep. No. 233, 48th Cong., 1st Sess. 15

(188L4). The question of banning certain publlcatlons from the mail had

been the subject of congressional debate before. In 1835, President
Jackson recommended Federal legislabtion to prevent the circulation
through the mail of incendiary publications designed to incite slave

insurrections. Daniel Webster had argued: "It was the liberty of prlntlng

as well ds the llberty of publishing in all the ordlnary modes  of

" publication; and vas not the circulation of papers through the mails

an ordinary mode of publication?" He further expressed the fear that
Congress might under this example be ¢alled upon to pass laws to suppress
the circulation of polltlcal rellglous, or ‘any other description of
publication which might be demanded by the States or be deemed
objectionable by Congress. Quoted at Id. p. 18.
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Liberty of circulating is as essential to [the freedom of the press]
as liberty of publishing; indeed, without the circulation the

publication would be of little -value. . . . The freedom of circulation
by the orginary channels of communication is the very essence of -
the press's freedom. . . . Deny to the press the right to circulate

through the mails and over post pikes and routes, which now include

all public highways, railroads, and navigable streams (unless sent
' as merchandise), and the guarantee thrown around its freedom by

the Constitution is worthless. "Without the circulation the

publication would be of little walue."

The 1890 act broke the back of the Louisiana lottery. Postmaster
Wanamaker immediately appointed a "fearless man' to be the postmaster in
New Orleans and 'thousands of pieces of mail were seized and immense
masses of evidence collected.”85 Business at the New Orleans Post Office

86

was soon off by one-~third. The Supreme Court, reaffirming Ex Parte

'Jackson,87kupheld the act's constitubionality in gg_gg_RaEier.88
‘ Following that decision, some newspapers continued to print lottery

advertisements by printing two editions or transporting their papers by
express.89 The final blow to the Louisiana lottéry was to come in 18,2

when the Louisiana legislature refused to renew the lottery's charter.9°

85EZell supra, at 263-4.

86ReD of the Postmaster General, 1890, H R. Exec. Doc. No. 1, Part L,
51st Cong., 2d Sess. 1& (1890 91).

8796 U.s. 727 (1877).
88113 u.s. 110 (1891).
89Ezell? supra, at 266,

9014. at 267.



ATIONAL GAMBLING COMMISSION
sornell Study--205

The antilottery statutes were codified in 1909 as part of the
Federal criminal code project of 19099l substantially as/they existed in
1895. Rev. Stat. § 3894 as amended by 26 Stat. h6592‘became 18 U.s.c.

§ 213 of the code at 35 Stat. 1129. With the recodification of 1948,%3

it became 18 U.B.¢. § 1302,

II. COURT INTERPRETATION

]

The first test of the constitutionality of congressional

ol

restrictions on the mailing of lottery material was Ex Parte Jackson.

The‘Supreme'Court held that the 1876 act which £mposed a fine on the

mailing of circulars or letters concerning ggl_lottgry was constitubional

becagse " . the pover possessed by Congress embraces the regulation of
‘ the entire postal system of the country.”g5 Although the court avoided

the guestions of interference with State prerogatives under the Tenth

Amendment,96 1t did warn against infringing upon individual freedoms:97.

91pct of March b, 1909, ch. 321, 35 Stat. 1129,

o 92The Act of September 19, 1890, was reiterated in another
antilottery statute, the precursor of 18 U,S.C. § 1301, Act of March 2,
1895, ch, 191, 28 Stat. 963. i

93pct of June 25, 1948, ch. 645, €2 Stat. 683.

Mo u.s. 72T (1877).
9214, at 732.
96This was in fact an issue in %he case since the circular alleged

in the indictment was deposited in the mail in Nev York and was sent to
a New York address, 1d. ‘

914, at 728. :

l : : N

b
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T invade the secrecy of letters and such sealed packages.

The right to designate what shall be carried necessarily involves
the right to determine what shall be excluded. The difficulty
attending the subject arises, not from the want of power in.
Congress to prescribe regulations as to what shall constitute
mail matter, but from the necessity of enforcing them consistently
with the Ilghts reserved to the people, of far greater importance
than the transportation of the mail.

The court reached First and Fourth Amendment issues after distinguishing
between mail vhich is to be kept free from inspection (leétters and sealed
packages) and that which is open to inspection (newspapers, magazines,

pamphlets and other printed matter). Letters and sealed packages are

~ fully protected by the Fourth Amendment, 98 and Congress can not pass any

fxlaw giving the postal service the authority, without court’orders, to

99

Mail vhich is open to inspection is not protected by the Fourth
Amendment, but here the court séw First Amendﬁent problems. A staﬁute
which denies the postal service to certain circulars and newspapers must
not interfere with the freedom of the pfess. The court held that such
material could be excluded from the mail only if its transportation in

any other way was not forbidden by Congress.?LOO

Bynilst in the mail, [letters and sealed packages] can only be
opened and examined ‘under like warrant, issued upon similar oath or
Jaffirmation, particularly describing the thing to be seized, as is
required when papers are subjected to search in one's owm household
Id. at 133. :

99The court realized that this would severely hinder enforcement
of +the law, since a postmaster is liagble for heavy penalties if he

 wrongfully detains a letter. (Rev. Stat. 5§ 3890, 3891). He has to be

sure that the letter is illegal without opening it. The court suggested:
[Tlhey may be enforced upon competent evidence .of their violation
obtained in other ways; as from.the parties receiving the letters
or packages, or from agents dep051t1ng them in the post office or
otliers cognizant of the facts. 96 U.S. at T735.

lOOThe Constitution gave- the Unlted Statns plenary power over the
mail service. Pursuant to that power, Congress passed Rev, Stat. § 3982:

v
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S , The 1890 amendment excluding newspapers containing lottery .
advertisements from the mail was upheld in.Eg_Bg_Bapier.lOl The court

held that the Jackson decision was controlling102 and that mail
‘facilities were not required to be furnished for every'purposé.lo3
We cannot regard the right to operate a lottery as a ?undamental
right infringed by the legislation in guestion; nor are we able
to see that Congress can be held, in its enactment to have abridged
the freedom of the press. The circulation of newspapers is not

prohibited, but the government declines itself to become an agent
in the circulation of printed matter which it Iegards as injurious

to the people.

Issues of constiuction that have been decided by lower courts are: '
What is a "lottery?" What is a "letter or circular?" May the proscribed L
mail be withheld by the Post Office? and Who is liable under the statute?

The cases have consistently held that the three necessary elementsi

‘ of a "lottery" are consideration, prize, and distribution by chancg.lou -

[N]o person may establish a private express for the conveyance

of letters or packets by regular trips or at stated periods over

any post route which is or may be established by law. or from any

city, town, or place to any other city, town or place between '

which the mail is regularly carried. :

Petitioner unsuccessfully argued that this monopoly made it

obliﬁatory that the Postal Department carry all mail that was legitimate
at Lhe time of the adoption of- the Constltutlon 96 U.8. at 729 ’

=

101743 y. S. 110 (1891). Unfortunately, the opinion does not
elaborate on the court's views  because the Justice to whom preparatlon
of the opinion had been given, had died. Id. at 133. : ‘

10214, at 133. 10314, at 13k,

- 10hyaite v, Press Publishing Association, 155 Fed. 58 (6th Cir.
1907); U.8. v. Wallis, 58 Ted. 942 (Id. S.D. 1893), Horner v. United
States, 17 U.S. 449 (1893); Brooklyn Daily Hagle v. Voorhies, 181 Fed.
Rep. 579 (E.D.N.Y. 1910); Wolf v. F.T.C., 135 F.2d 56L (7th'Cir. 1943);
J.C. Martin Corp. v. F.T.C., 242 F.2d 530 (Tth Cir. 1957). :

T
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The question in Brooklyn Daily Eagle v. Voorhies105 was whether a

newspaper advertisement concerning a contest in which prizes wvere to be

given for the 'best composition" Sn the name of a certain breakfast food
made the pépey unmailable. The government on behalf of the postmaster
who refused to accept the newspapers said that the advertisement dia not
say that the comp0sition would be judged on the basis of merit and that
even if it were, there was no way of telling what basis would be used.

They felt that this meant that winning would be left to chance.“The

- court held that as long as the contest was honestly carried out, it was

not a lottery.
Because a person entering a scheme did not hdve to pay anything

unti; he was informed of what he would win did not mean that the scheme

was not a lottery.106 The court held that'ﬂﬂhis is no more than a

recognition of the common law rule that a gambling transaction is

unenforceable . and 'only the loser has recourse to the courts . 1107

105181 Fed. Rep. 579 (E.D.N.Y. 1910).
, lQ§Wolf v, F.T.C., supra, n. 104, The scheme was part of a sales
gimmick since the defendant obviously would make no money from this
"lottery." The entrants ended up paying as much for the "prize" as if
they had bought 1t dlrectly from defendant. - The Wolf court held that
thi's was still a "prize' within the definition of "lottery" because the
article drawn may or may not have been of any value to the purchaser who

“drew it. A later court in J.C. Martin Corp. v. F.T.C., supra, (this case

involved an identical scheme) agreed with the Wolf,court that the fact
that the purchaser can back out does not remove it from the lottery laws,
but disagreedyon the issue of "prize.'" The Martin court held thabt since
the purchaser pays the same price for the item as he would have otherwise,
there is no prize. 242 F.2d at 533.

(107135 7,24 at 566.
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In 1885, a circuit court amnounced that a lottery ticket was not
a "letter or circular" and that a lottery dealer who mailed a plain
ticket was not liable under the statute.lOB The ticket was not a

"eircular" because each one was individualized with a different number.

It was not a letter since it was not in writing or addressed to the

-person whose address is on the envelope which enclosed it.lo9 Howvever, .

on the back of the tickets in this particular case, there was a printed

schedule of the prizes and the court held that that was a circular since

it was in no way individualized.llo :

The practice‘of detaining mail, illegal under the 1876 statute,

was struck down in Cammerford v. Thompson.;Lll The court declared that

the Postmaster General could not order that mail be withheld frbm the

address unless given specific authority by an Act of Congress,ll2

' Since the statute only imposes a fine or imprisonment, the court decided-

~that that was the exclusive remedy.ll3 It was 2lso declared that the

108

United States v. Clark, 22 Fed. Rep. 708 (E!DJVa} 1@55).
Y914, at 709. |

110714 4t 110. |

A3 Fed Rep. bl12 (Yy 1880)

112The court saw certaln constltutlonal problnms 1f Congress had

‘ declared lottery circulars unmailable.

The act . . . prov1ded no machinery for [the letters'] arrest and .
-detention, probably because no such machinery 1is possible, except
by resort to the courts, without a violation of the constitutional
“guarantee of the right of the people to be secure in their papers '
against unreasonable searches and seizures. ~Id. ab h2l

~ In 1895 such a statute was passed. See note 59, supra..

1134 Fed. Rep. at 419.
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~statute only applies to mail sent out by the lottery dealers and not

sent to them.lllL

The second Cammerford holding was also followed in United Stabes

115

v. -Mason. The court reasoned that the statute had to be restricted in
some manner,ll6 and since it was only the lottery dealers who were in the
mind of Congfeés, they should be the only ones 1iable. 11T

Although the statute was strictly construed in.the courté, the
policy of section 1302 was not substantially frﬁstrated, Lottery

dealers remained indictable under the statubte for mailing lottery-related

materials:
III.  TEXT OF STATUTE

§ 1302.. Mailing lottery tickets or related matter
Whoever knowingly depcsits in the mail, or sends or delivers by
mail: ' '
Any letter, package, postal card, or circular containing any
lottery, gift enterprise, or similar scheme offering prizes
- dependent in whole or in part upon lot or chance; :
Any. lottery ticket or part thereof, or paper, certificate, or
instrument purporting to be or Lo represent a ticket, chance, share,

llh"Circular” obviously refers to circulars sent out by lottery
companies for the purpose of advertising their schemesg, and the
word "letter" . . . imports letters of a similar character and
mailed for a like purpose ¥ ¥* ¥ [T]he imposition of such pehalty
upon the writers of letters addressed to the promoters of the
enterprises mentioned in this section might result in great
injustice. Id. at L20. L =
The Act of September 19, 1890, ch. 908, 26 Stat, 465, reversed this
holding and made citizens llable for thelr part1c1pat10n in lotterles

~Bee note T4, supra.

11522 Fed. Rep. 707 (E.D.Va;;188h).
116

The statute had to be restricted, otherw1se, "a, father writing

“his son,, varning him against spending money upon tickets in any specified

lotteries, would be ;ndlctable,for a criminal offense. T4, at TOT.

- A1Tg. |
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or interest in or dependent upon the event of a lottery, gift-
enterprise, or similar scheme offering prlzes depnndent in whole
‘or in part upon lot or chance;

Any check, draft, bill, money, postal note; ‘or money order, for
the purchase of any tlcket or part thereof, or of any share of
chance in any such lottery, gift enterprise, or scheme;

Any newspaper, circular, pamphlet, or publication of ‘any: kind
containing any advertisement of any lottery, gift enterprise, or
scheme of any kind offering prizes dependent in whole or in part

_upon lot or chance, or containing any list of the prizes drawn or
or awvarded by means of any such lottery, gift enterprise, or:
scheme, whether said list contains any part or all of such prizes;

Any article described in section 1953 of this title —-

Shall be fined not more than $1,000 or impriscned not more than

- two years, or both; and for any subsequent offense shall be
Aimprisoned not more than five years. '
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APPENDIX J

POSTMASTER - OR EMPLOYEE AS LOTTERY AGENT

© 18 U.5.C. § 1303:
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I. LEGISLATIVE HISTORY

4

| In 1827, as part of a series of amendments to thg laws regulating‘
the United States Post Office, Congress passed the first of a series of
the Federal anti-lottery statutes;l' The law prohibited postmasters and
their assistants from acting as agents for lotteries and from fransport—
ing lottery circulars'an& tickets without postage. Although the provi-
sion has scant legislative history, it seemsvlikely that it»Was; at
least in part, a reactign to the wave 6f_aﬁti—lbttery sentimeﬁt which
was being felt in the country at the time;2 On itskfacé, thg stétute

reflected é fear that the United States Post Office, at that time one

‘ of the Federal Government's principal agencies, could become éorrupt by

associstion with some of the crime-ridden lottery operations of the day i

The section remained virtually untouched in the revision and

consolidation of postal laws which took place in 1872;’the only real'

Llact of March 2, 1827, ch. 61, § 6, 4 Stat. 238. The section,
which is the precursor of the current 18 U.5.C. § 1303, read as follows:.

SEC. 6. And be it further enacted That no postmaster, or.
assistant postmaster, shall achb as an agent for lottery offices,
or, under any colour of purchase, or otherwise, vend lottery
tickets; nor shall any postmaster receive free of postage, or
frank lottery schemes, circulars, or tickets. For a violation
of this provision, the person offending shall suffer a penalty
of fifty dollars. - ~ ‘

The current Federal criminal statutes relatlng to lotteries are collected
under 18 U.S.C. § 1301-07.

QSee generally H. C‘hafetz Play '1:'1‘1e‘Devi1,w29"[—-;308; J. Bzell,
Fortune's Merry Wheel, 177-203. o o el S
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change was the rémoval of the ﬁrovision regarding assistant postmastéfs.3
With minor changes in punctuation and phraseology, the section was again
éarried'over intact when the laws were,codified’in the Revised Statutes .t

‘The first real change in the section took place in 1909, when

Congress amended and codified all of the nation's penal laws.”? For the

first time, the provision was taken from the postal laws and placed with

other'penal statutes in & criminal code and was changed to read as
follows:

SEC. 21h4. Whoever, being a postmaster or’ other person employed
in the postal service, shall act as agent for any lottery office,
or under color of purchase or otherwise, vend lottery tickets, or
shall knowingly send by mail or deliver any letter, package,
postal card, circular or pamphlet advertising any lottery, gift
enterprise, or. similar scheme, offering prizes dependent in whole
or in part upon lot or chance, or any list of the prizes awarded
by means of any such scheme, shall be fined not more than one
hundred dollars, or imprisoned not more than one year, or both.

The new section expanded toverage beyond postmasters to "all other

ll6

persons in the postal service, an amendwent apparently accepted with-~
out objection in committee and in the Congress. The part of the new
section, which forbade the mailing of lottery advertisements, was

entirely new, but it strangely did not receive mention in the committee

report.7 The fine for a violation, which had been at fifty dollars

3pct of Juhé 8, 1872, ch. 335, 1T Stat. 294. At that point the

~section was renumbered 8 719 and included in the general collectlon of

laws relating to the postal service.
%Rev. Stat. § 3851. The section w@s again renumbered;
Spct of March 4, 1909, ch. 321, 35 Stat. 1088.
6H,R. Rep. No. 2, pt. 1, 60th Cong., st Sess. 22 (1908).

T1a. at 22.
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since the 1827 enactment, was doubled, and for the first time a possible

prison term of one year was added.

With the exception of changes in phraseology made. during the 1948

revision of Title 18 of the United States Code;8 the provision as enacted

in 1909 did not subseguently change; and it is'today codified in 18
U.5.C. § 1303. o | '

| The recent addition of § 1307 to that Titie,9'ho&ever,_exempts
étate;conduc£ed lotteries from the prohibitions of § 1303, and may,
therefore,vhéve more of an impact on its efféctiveﬁess than any of the

amendments heretofore described. v
IT. 'COURT INTERPRETATTON

No case has érisen directly under 18 U.S.C. § 1303, and many of
those which havermenﬁionea the statute have done so only'by;way of
réference.' Prom these few instances of court interpfetation, hoyever,
it is still’poséible to discern a pattern of court treatment of a few of
the sectipn's key words.

.The earliest cases referring to the statute were decided in

United States v.’Dauphin,lO and are known as the Louisiana Lottery Cases

Bpct of June 25, 19u8, ch. 645, 62 Stat. T763.

9pub. L. No. 93-583, § 1 (January 2, 1975) ~. Stat. . The new
18 U.S.C. § 1307 exempts from § 1303 and most other Pederal anti- lottery
statutes advertisements and lottery information concerning state-
authorized lotteries which are published in a nevwspaper in that state.

State lottery tickets and matejials may be mailed within that state or
from another state to a state conduCLlng a lottery For an analys;s of
§ 1307, see Appendly L. :

1020 F. 625 (c C.E.D. La 188&)

PR v

LE

atilli
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because they arose in the context of the infamous and corrupt Louisiana

lottery, which operated in the latter-half of the nineteenth century.

- The defendants had been convicted under § 3894 of the Revised Statutes,

the predecessor of 18 U.S.C. § 1302, for sending circulars through the
mail advertising the lottery. Challenging the lower court's interpre-
tation of the statute's conduct requirement on appeal, the defendants
pointed out that they had not actually mailed the circulars themselves,
but had only sent them to the post office with the expectation that they
would be mailed. Since the statute would punish "[alny person who shall
knowingly deposit or send anything to be conveyed by mail,'" the defend-
ants argued, a person must actually have caused the circulars to be sent
through the mail before a violation could be established. The court
sustained this interpretation and dismissed the informations. The
defendants, the court noted, had indeed sent the circulars to the post
office, buf

« + . the meaning of this enactment is that the sending should

follow the deposit, and should be "through'" or "“in" the mail.

.+ . Circulars concerning lotteries, so far as the federal

law is concerned, may be lawfully sent anywhere, from any point

to any point, with any intent, provided it be not in violation

of this section. "In violation of this section" means in viola-

tion of the general and sole prohibition upon which it all rests, .
and in aid of which its penalties were established. That general

prohibition is, "shall not be carried in the mail.'" No sending
- could conflict with this inhibition which was not effected in the
mail.ll : '

Iﬁ support of this conclusion the court cited other statutes in the
Postal Service title of the Revised Statutes, including § 3851, the

precuréor‘to 18 U.8.C. § 1303, and. asserted that in each case the verbs

- Mg, at 627.
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Msend" or "sent" have an established meaning, and "uniformly signify
forwarded in the mail through the officers of the government."l2

Although the Louisiana Lottery Cases are the cases most directly

in point, a more recent decision may cast a shadow over the Louisiana -

court's interpretation. In Creech v, Hudspeth,l3 a prisoher-convidtéd 6f

mail‘fraud brought a habeas corpus petition‘asserting, among other
claims, that he had not actually mailed the letter but had done so
through an assistant. The court rejected his érgumént, holding that
the statutory phraée "use of the mails" means only that the yiélator
cause the offending matter to be mailed. |

The facﬁ that the clerk who actually mailed the letter,

, : assignment, and other writing was innocent is not material,
‘ S0 lor'zg as the use of the I]J_'lﬁils was caused by the petitioner
and his codefendants . . .

Although the key word,“send" wag not involved in this cése, the sort of
reasoning it contains‘would probably supplant the Louisiana couft's
interpretation in a hew caée under the statute.

Another case.left open a possible defense for a conviction under

15

the statute. In Horwitz v. United States™ several persons were con-

“victed of conspiracy to mail circulars, letters, and other instruments -
containing lottery information. The postal authorities who had detected

the ‘scheme, however, had deiivered the suspected letters to the

1214, at 628.
13112 F.2q 603 (10th Cir. 19%0).

1414, at 606.

. . 153 7.pa 706 (5th Cir. 1933).
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‘ «’\.'

" facts.

addressees and had then required the addressees to sign waivers, operl

the letters in their presence, and return them immediately. The con-

" victed defendants argued on appeal that this was not within the meaning

of the word "delivery" in the statute, and offered as a sﬁppgrting
argument that the postal authorities could not have been convicted under
5 337 of the criminal code, a predecessor of 18 U.S.C. § 1303, on these

16 The court preferred not to decide the question, finding in the

. other facts of the case the essential elements of the crime of conspir-

acy. Although the court's opinion is certainly not conclusive, there is

room for the possibility that the argument could be made again in a

future caée. |
The last case citing thé statute focused on a third key word in

the statute: the meaning-of ”lottery.”17 In Garden City Chamber of

Commerce v. Wagner,lB the postmaster of Garden City refused to deliver

post cards mailed to local residents by the city's Chamber of Commerce,

since he contended that they were part of a lotbtery and that he would
thereby expose himself to prosecution under 18 U.S.C. § 1303. The
cards, each of which contained a number, were part of an advertising

ploy. Each downtown merchant had numbers in his window, and any resident

1614, at 708.

lTIn addition to this case, of course, there are decisions under
the other Federal statutes regarding lotteries which cast light on
judicial interpretation of the word. A few postal regulations also

‘bear on the question of what kinds of activities will be considered

lotteries. See Haley, The Broadcasting and Postal Lottery Statutes,
Iy Geo. Wash. L. Rev. 475, 4921 n.48 (1936); Federal Communications
Conmission v. American Broadcasting Co., 347 U.S. 264, 29k n.15 (1953).

18

100 F,Supp. 769 (E.D.N.Y. 1951).
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who could match his card wiﬁﬁ a window number would receive a prize.

The Chamber of Conmmerce, incensed at the refusal to deliver, went to

court asking for an iﬁjunctibn. After a careful consideratipn of* the

facts the District Court concluded that the plan in gquestion was not a

lottery and granted the injunction, since "the consideration requisite

to & lottery is a contribution in kind to the fund or .property to be

distributed," and window~looking by the local residents would not con-

stitute such consideration.t? Citing“the District Court opinion, the .

Court of Appeals affirme&, over g vigorous dissent.go

Fragmentary as these bits of statutory construction are, they do N
offer limited insight into court interpretation of some of the statute’s
‘ important words. A bréader interpretation awaits a case bfought"directly

. under the statute, a circumstance which has not haiapened in the first

148 years of its history and may well never occur.
ITI. TEXT OF THE STATUTE

§ 1303. Postmaster or employee as lottery agent

Whoever, being a postmaster or other person employed in the
Postal Service, as an agent for any lottery office, or under
color of purchase or otherwise, vends lottery tickets, or know-
ingly sends by mail or delivers any letter, package, postal card,
circular, or pamphlet advertising any lottery, gift enterprise,
or similar scheme, offering prizes dependent in whole or in part
upon lot or chance, or any ticket, certificate, or instrument
representing any charice, share, or interest in or dependent
upon the event of any lottery, gift enterprise, or similar scheme

1914, at T72.

2OGarden City Chamber of Ceommerce v, Wagner, 192 F]Ed 2Lo (Qd Cir.

‘ | 1951).
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~offering prizes dependent in whole or in part upon lot or chance,
or any list of the prizes awarded by means of any such schene,

shall be fined not more than $100 or imprisoned not more -than
one year, or both.
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APPENDIX K
BROADCASTING LOTTERY iNFoRMA?;ON

18 U.s.C. § 130&,

D,F.D.

@ " - . R : - . w0 . Coel
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I. LEGISLATIVE HISTORY

The Federal préhibition.against the %roaddasting of lottery -
information and advertisements, presently contained in 18 U.S.C. § 130k,
was enacted as part of the Fedeial Communications Act in 193h,l although

. its genesis was two years earlier. Throughout its long period of
legislative birth, the justification for the statute remained essentially’
tﬁofoldé first, tb’preserve consistency'with the antilottéry postal

statute which had been on the books for many yéars,2

and second, to
‘remove apy competitive advantage the radio stations might have over the

newspapers as a result of the postal prohibition.

A bill to eliminate the broadcasting of lottery advertising ‘or

information over federally licehsed radio staﬁions vas- first introduced
in Congress as H.R. 7716 in 1932.3 The provision was part of a longer
act designed to amend the Radio Act of 1927, which was at that time the
principal Federal statute regulating broadcasting. Obvioﬁsly eying the
postal iottery statute already in force, the House committee repbrﬁingk
the bill remarked:
The committee does not think that the United States should
permit any. radio station, licensed and regulated by the

Government, to engage in such unlawful practices.
Purthermore, the broadcast of such information is unfair

~ Lpet of June 19, 193k, ch, 652, 48 Stat. 106k.

218>U.S.C. § 214, at that time, which later became the current
18 U.S.C. § 1303. This provision was originally enacted in 1827. ‘

‘ .~ 375 Cong: Rec. 1983 (1932). TR
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to the newspapers, vwhich are forbldden the use of the mails, if
they contain such 1niormat10n

Althoughldifferences Qf opinion regarding the procedural sections of the
bill caused the pfoposal to be shifted from the committees to the flobrs
of the'Hoﬁse and the Senate several times, both houseé conéistently
agreed with this ratidnale for the lottery section. yThé Senate Committee
on Intérstaté Commerce, in its sevéralwreports on the bill, recommended
the loﬁtéry Segtion favorably in almost exactly tﬁe same words as thé
House.5 As Bepresentative Davis, fhe billfé»spbnsor, said during House
debate, |

. this section simply provides that the Federal Government,
which has assumed the responsibility and obligation to regulate
" radio, shall not permit these stations, licensed by the Federal
Government, to vioclate the laws of the United States and. of every
State in the Unlog I have heard of no opposition to this from
any source.

The final conference report version of the bi.ll,T which included both the B
House prohibition against the broadcasting of lottery information and the

Senate ban on the broadcasting of lottery’advertiSing, read as folldwsf

HH.R. Rep. No. E?lz 72d Cong., lst Sess. 8 (1932). For a comparison.
of the broadcasting lottery statute and the postal lottery statute, see
Haley, The Broadcasting and Postal Lottery Statutes, 4 Geo. Wash. L. Rev.

475 (1936).

55. Rep. No. 546, T2d Cong., 1lst Sess. 10 (1932); S. Bep. No.

" 1004, 724 Cong,, 2d Sess. 11-12 (1932); S. Rep. No. 1045, 724 Cong.,

2d Sess: ll (1932).

6Cong Rec. 3683 (1932).

o
b

;Tor the conference report on H.R. 7716 see H.R. Rep No 2106, ,
724 Cohg., 2d Sess. (1933); also printed at 76 Cong. Rec. 5036-37 (1933)
and 76 Cong. Rec. 5203-04 (1933). . A useful summary of the report is

found at T6 Cong. Rec. 5204 (1933) (remarks of Senator Dill). -
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Sec. 13. No person shall broadcast by means of any radio
station for which a license is required by any law of the' United
States, ‘and no person, firm, or corporation operating any such
station,shallAknoWinglyApermit the broadcasting of, any
advertisement of, or information concerning any lottery, gift,
enterprise, or similar scheme, offering prizes dependent in
‘whole or in part upon lot or chance, or any list of the prizes
; - drawvn or awarded by means of such lottery, gift enterprise, or
' scheme, whether saiu list contains any part or all of -such prizes.
: Any person, firm, or corporation violating any provision of this
section shall upon conviction thereof, be fined not more than
$1,000 or imprisoned not more than one year, or_both, for each
and every day durinhg which such offense occurs.

The entire bill, passed by both houses, was presented to the President
in 1933,9 but was pocket vetoed several days later.
When Congress assumed the task of writing the massive Communications
Act in 1934, it lifted the lost antilottery section from H.R. 7716 and
’ inserted it, in almost precisely its original form, as § 316 of the new

Act. The mbtivations that led to the original passage of the prbvision
‘were still alive, and the worsening of the Depression had added, for at
least one Representative, a nev justification:

I am in accord with this section of the bill because I believe

that radio announcers should not be permitted to advertise the

lotteries of other countries which already drain the United

States of hundreds of milljions of dollars, sent yearly by our

citizens to other nations.

For the commlttees reporbing the new bill, hovever, it was enough merely

 to state the provision and then add that 1t ”Was included in H.R. T716. w1l

84. R. Rep. No. 2106, 724 Cong., 24 Sess. 3 (1933).
976 Cong.. Rec. 5397 (1933). |
1078 Cong. Rec. 10995 (193M) (remarks of Representative Kenney) .

g, Rep No. 781 73@ Cong., 2d Sess. 8'(193M); 78 Cong. Rec.
10988 (193h) (the conference report),

3

e
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The section received virtually no attention during the floor debates on
the bill and had no dutspoken opponents. Along with the*rest of‘the |
bill it was approved by the Senatelo and the House13 and 51gned 1nto law

by the President on June 19, 193k, 1k

Section 316 of the new Act, in its final‘form, read almost
exactly like the conference. report version 6f H.R. 7716, EEEEEJ;S With
the exception of some minof changes in phraseology‘made in 19h8,”when

. ) i the criminal statutes ﬁere revised and enacted into pbsifive law,l6 the
‘section reads the same today, in 18 U.S.C.‘§ 130k, as it'did when
) énaéted.

IT.  COURT AND ADMINISTRATIVE INTERPRETATION

‘ ‘ o Since the enfércement df.‘ 18 U.S.C, § 130k is within thé kprovinceiz

'df the Féderél Communications Commission és well as fhe Department of
,Justiée, the provisidn has seen a. fair amounf‘bf administrative and |
Judicial interpretation, even though no prosécution has ever been brought

‘under the statute.

1278 Ccong. Rec. 10912 (193h). 1378 Cong. Rec. 10995 (1934).

1“78 Cong. Rec. 12k52 (193%). Act of June 19, 1934, ch. 652;
§ 316 us Stat. 1088 ' - ,

: 15The only differences were (1) the addition of the word "any"
between the words "of" and "such lottery" in the latter part of the
section's first sentence, and (2) the deletion of the Words ”flrm, or‘

" corporation” from two pLaces in the seetion.

16Act of June 25, 19&8, ch. 645, § 130k, 62 Stat 763 The only
real change was the deletion of the words "upon conviction thereof” from
. .- the section's last sentence. The committee reporting .the bill regarded
y . O this phrase e "surplusage since punishment can be imposed only after a .
.’ : ~conviction." H.R. Rep. No. 30k, 80th .Cong. , 1st Bess. A99 (19U47): "For -
the text of the modernﬂver51on, see” section III G R
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In a number of instances the Federal Communications Commission.
has issued administrative decisions concerning § 1304, usually in
situations where radio and television stations have sponsored or

advertised various forms of product and cash giveaways. The first case

‘to arise under the statute was ;g_;g_WRBL Radio Station, Inc.,17 where a
station which had broadcast advertisements for: a sponsor's lottery was
faéed with a challenge to its license renewal. Setting the pattern for

: many~such‘cases to come, the‘Commission accepted the‘traditional view
that "the essential eleménts of a lottery are chance, prize, and

| consideratioh,”18 found the scheme in question to be a lottery, but

renewved the license nonetheless since the station was not likely to

broadcést such advertisements in the :f‘uture.l9 In éubsequent license

renewal cases, the Commission adopted the view that the lottery

T2 p.o.c. 687 (1936).

8Id at 690. This view was reasse erted. in many subsequent cases,
part:cularly after it received the blessing of the Supreme Court in
Federal Communications Commission v. American Broadcasting Co., Inc.
347 U.s. 284 (1953). See, e.g., In re City of Jacksonville, 21 F.C. C
334, 410 (1956); In re Noble Broadcasting Corp.,. L .F.C.C.2d 15& 157
(1965) In re Keith L. Resing, et al., 3 F.C.C.2d 90b (1966).

One recent F.C.C. case, however, may have signalled a departure
from the three-fold definitional view. In In re Greater Indianapolis
Broadcasting Co., ik F.C.C.2d 3T (1973), the Commission observed that

we know of no case interpreting the federal lottery statutes
where a lottery was found to exist without a receipt of the
consideration by the promoter. We believe that the evils sought
to be prevented by the prohibition of lotteries include not only
the appeal to the gambling spirit and the risk of loss by the
participants, but also the wnjust enrichment of the manipulator

H ' of the scheme. :

. §§§>at 39. ‘

Sy S L 19, F.C.C. 693 Tn this case the statlon had come whder’ new
. S : management since the 1ni‘ractlon . o o
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infraction would not cause,é license forfeiture if the station was

operating in the "public interest'" and appeared as if it was going to
“\$ continue to do so.20
7 ‘

The denial of a license renewal, however, is not the only sanction
available to the Commission in-case of a § 1304 violation The‘[

el

Commission can also revoke litenses or construction permits, 1qsue a
cease and desist order,22 i

and impose forfeitures of up to $1,000 for each

day in which the infraction occurs.23 It is these measures which have

been in frequent use in recent years, and in :a number of reported ¢ases

, !
the Commission has imposed heavy fines upon stations which have been
found guilty.2h

‘ : |
In addition to the above, of course, the CQommission can 1ssue\

f\
!
| \
Pursuant to this authority, it adopted a

20See e.g., In re KXL Broadcasters L F.c.c. 186 (1937), r
which the Cor Comm1551on renewed the license 81nce

this station for many years has supplied a public need, and .v\
for the most part its programs have met with general
approval ... . .

rulings ® and regulatlonsz6 which it feels necessary to ehforce the
provisions of the law.

Id. at 190. | N | ; |
27 us.c. 5 312 (a)(6). o | 5
BT usc. s R (). S
231&7Us c. : o ,

§ 503 (b)(1)(E).

245ee, 6.g., In re KTOK Radio, Inc., 3 F.C.C.2d 653 (1966) ($500)
In re Ohio o Quests, Inc L 8 F.C.C.2d 859 (1967) ($500);

.In re Call of
Houston, Inc., 12 F.C.C.2d 733 (1968) ($2,000); In re Lawrence
" Broadcasters, Inc., 1k F.C.C.2d 38l (1968) ($10,000); In re Taft
'Broadcastlng Co., 18 F.C.C.2d 186 (*969) (b2, ooo) o

255 y.s.0. § 554 (o).

. e g  ,’ ;i u\_‘§
26&7 U.5,C, § 303 (f) and (r) S ;

DR

A\

~
B
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consideration to create a lottery, but the District of Columbia Court of

Appeals reversed the ruling in Caples Company v. United States.32 There

wag not sufficient consideration flowing to the promoter to justify such
a finding., the court observed, and added:

The undesirability of this type of programming is not enough

to brand those responsible for it as criminals. Protection of

the public interest will have to be sought by means not pegged

so. tightly to the crlmlnal statute or in additional legislative

authority. 33

Despite such adverse rulings, the Commission has continued to

focus on the requirement of consideration for a lottery énd has deVeloped
a2 body of law on the subject more so?histicated than that found in the

34 4ne

earlier Federal cases. In a series of cases and rulings in 1969,
Commission'examined é number of schemes. in which cash and gifts were
. giveﬁ avay béth to’ those who had purchased tickets and those who were -
given free chances.  If free chances were made generally available, the
Commission‘held, the consideration element was not ﬁresent and the scheme
vdid not constitute a lottery.

However, thereby to eliminate the element of consideration

necessary to’ support a lottery finding, the free chances must

" Dbe reasonably equally available to all participants in the
contest.

322&3,F.2d 232 (D.C.Cir. 1957).
331a. at 23b.

3‘In re Bob Jones University, 18 P.C.C.24 8 (1909) In re Public
Notlce Concernlng Applicability of Lottery Statute EQ_Contests and Sales:
Promotions, 18 F.C.C.2d 52 (1969); In re WBRE-TV, Inc., 18 F.C.C.2d 96
(1969); In re Taft Broadcasting Co., L 18 F.c.C.2a 186 (1969).

Perhaps the most fascinating of all the 1969 cases is In re
i United Television Co., Inc., 20 F.C.C.2d 278 (1969), where a station was
S . _Tarrying spurious religious programs which in reality tipped off local
o 3 ~residents to winning lottery numbers by means of carefully selected

~‘citations to the Scrlpbures.

3%In re Bob Jomes University, 18 F.C.C.2d 8, 10 (1969).
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v : . Further, a étation manager can not merely accept the word of th‘e
| promoter that the free chances are being made available eqﬁally;

In order to assure himself that his facilities are nof

being used for unlawful purposes, he should take all

reasonable steps to learn whether the promotion in its

actual operation is being conducted as a lottery;36

'Moving beyond the concept of consideration, the Commission in a

number of cases has had to interprel other elements of the statute as
well, The statute, for example; imposes liability_on’anyone who
"broadcasts" lottery information or édvértising, without regard to that ;
person's state of mind,37 but makes a stétion operator liable only if
the operator "knowingly permits' such broadcasts. In severai cases
station managers or owners have attempted to avoid liability by denying
, ; knowledge Although the Commission has recognized tham thls is
. technically a sufficient defense to the statute, 38 :Lt may still 1mpose
de facto liability by liberal application of principles of respondeat
sugerior?g or by finding that the incidenﬁ "reflects a lack of
reoponsible supervision o&er'program‘content oni the part of the

H)"lo M

licensee. A subsequent revision of operations to prevent the

recurrence of lottery broadcasts will not suffice to negate liability,

36In re Public Notice Concerning Appllcablllty of Lottery Statute
to. Contests ana Sales” Promotlons 18 F.C. C 24 52 | 19697-

37Although it seems -safe to assume that the 1ntent10n 1nheres in
" the doing of the act.

38_1_11; re Meredith Colon Johmston, et al., 1 F.C.C.2d 720, T2k

. (1965).

39In re Ohio Quests, Inc., 8 F.C.C.2d 859, 860 (1967).

. - MOqy ye city of Jacksonville, 21 F.c.C. 33, 410 (1956).
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-~ | L
the Commission has held,

1 but’where the intention to broadcast lottery
information was not present and the lottery element of the announcement
was insigngficant, liability may not be :'meosed.h‘2 Radio giveaway
programs have been affirmatively held, by analogy Lo the American -

L3

Broadcasting Co. decision, not to be lotteries.

By far the most interestiné series of cases to have afisen under
18 U.S.C. § 1304, however, has come up just recently in the context of
the State-operated lotteries which began flourishing in the late l960fs
and early 1970's. Soon after the begiﬁning of the New York State
_Lottery in 1967 the FCC issued a declératory'judgment‘regarding the
Lottery, ruling that the statute applies to State-operated lotteries as
well as private ones and therefore bafs all announcements other than
. " ordinary news reports and station edi’corials.lm The broadcasters involved

b5

appealed the ruling - and challenged the statute on first amendment

grounds, but the Second Circuit in New York State Broadcasters

L6

Association v. United States rejected their constitutional argument.

ulI_n;_e_’ Call of Houston, Inc., 12 F.C.C.2d 733, 735 (1968). But.
see In re WRBL Radio Station, Inc., supra note 19.

ug;g_gg.Noble Broadcasting Corporation, 1-F.C.C.2d 154 (1965).

“31n re KFPW Broadcasting Co., et al., 26 F.C.C.2d 735 (1970).

Biry re Broadcasting of Information Concerning Lotteries, 14 F.C.C.
2d 707 (1968). The Commission observed: :

In the category of news,; any material broadcast in normal good

faith coverage, vwhich is reasonably related to the aundience's

right and desire to know and be informed of the day-to-day

happenings within the community is permissible.

Id. at T10.
| . ' Y5puthorized by UT U.S.C. 5 402(a).
611k F.24 990 (24 Cir. 1969), cerb. denied 396 U.S. 1061 (1970) .
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- go no further.

Woting as an example that "the first amendment doés not protect freedom
to swindle even though words may be used to acéomplish that result,”hT
the court noted that

[t]he real point here is that we are not primarily in the

realm of ideas at all but are chiefly concerned with speech

closely allied with the putting into effect of prchibited

conduct .4 '
Although the statute, which prohibiﬁs the broadc;sting of "any .
information concerning a lottery,” would appear to be invalid’on its
face, the court upheld its constitutionality through a narrow
interpretation of the phrase, holding that ?he statute bars only the
broadcasting of information that "directly’promotés” a particular
lottery. ”[W]e think that the section must be directly construed to
k9

Such an interpretation allowed the court to discuss in detail

precisely what could and could not be broadcast. A news item which has
“the incidental effect of promoting a lottery”‘is not banned, but if a
lottery announcement happens to contain incidental "news" such as thé
amount reglized for educétion, it is prohibited by the statute.sq An

!

interviey by a television reporter of an excited winner would be a

Y714, at 996.

ugld. at 997. In a later case in another context the court put

it more succinctly: "[T]he First Amendment deals with the free exchange

of ideas and not with commercial 'factual' speech.' Becurities and
Exchange Commission v. Texas Gulf Sulphur Co., 4h6 T.2d 1301, 1306

(Pa Cir. 1971). See also United States v. Hunter, 45k 7.2d4 205 (Lth
Cir. 1972), '

hglyih F.2d ‘at 997.

502@, at 998. "We areyaﬁareQ"’the court said, "that at times the
line drawn may be thin . " : : : —
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legitimate feature story and is "legitimate news and an indirect
promeption at best." Editorial comment cannot be reached by § 1304 at
all, unless 'the editorial format is used as a sham to avoid the
prohibition on direct promotion of a lottery.'>1

Because the FCC ruling lacked specificity, the court set it aside
to‘allow khe Commission to reconsider its judgment in light of the
gpinion. In response, the Cqmmission issued a second declaratory ruling
in 197052 answering in detail the broadcasters' questions.

The Wew York State Broadcasters Association case, however, was

not the last word on the isgue. In l9f2 the Jersey Cape Broadcasting
Corporation in‘Wildwood, Wesr Jersey, requested a declaratory ruling on
wvhether a one-sentence statement during Thursday evening news broadcasts
advising New Jersey residents cf the winning lottery number in the
weekly drawing of thatrstate's lottery would constitute a § 13Ch

violationn. In a series of three rulings, the Commission held that

broadcast. of such a news item was prohiﬁited and rejected a plea for

reconsideration.53 On appeal, the Third Circuit, sitting en banc,

51;@, at 999. The court did take notice of the rule of New York
Times Co. v. Sullivan that advertisements "on behalf of a movement
whose existence and objectives are matters of highest public interest
and concern" are entitled to full constitutional protection. 376 U.S.
254, 266 (1964). The argument could conceivably be used under § 130k,
the court observed, but the public concern must be more than "wholly
incidental and subordinate to the promotion . . ." L1l F.2d at 999.:

SEEQ_gg_Broadcasting of Information Concerning Lotteries,
Supplemental Declaratory Ruling, 21 F.C.C.2d 846 (1970).

53§E‘£3_Jersey Cape Broadcasting Corp., 30 F.C.C.24 Tok (1972),
36 Fed. Reg. 14347 (1972), FCC 72-702, filed July 27, 1972.
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- unanimously held in Ne_w Jersey Stabe Lottery Commission v. United

States5h that such a news broadcast was protected‘by both the first
amendment and another provision of the Communications Act. The court
focused on 47 U.S.C¢. § 326, which reads as follows:

§ 326. Censorship
Nothing in this chapter shall be understood or construed
to give the Commission the power of censorship over the radio
communications or signals transmitted by any radio station,
and no regulation or condition shall be promulgated or fixed
- by the Commission which shall interfere with the right of free
speech by means of radio communication. '

This provision, the court said, was to guarantee that nothihg in the
Act's other provisions would be construed so as to be inconsistent wifh
the first amendment. The FCC is not permitted to "exercise |
’ control over editorial decisions of broadcast journalists,”55 the court
’ ' : f'observed, and in any event the Commission’s contention t,'ha’c such information
'is not "news" is "simply frivolous."
The first amendment makes c%par that it is beyond the competency
of any governmental agency to determine, a priori, that any
item of information is, for any news medium, not news.

Though the court declined to pursue the issue any further and preferred

to decide the case on these broad grounds, there is some question as to

whether the guidelines established for the statute in New York State‘

Broadcasters Association could survive the strict limitations placed on

§ 1304‘by the New Jersey State Lottery Commission court. Perhaps to
resolve this issue, the Supreme Court granted certiorari in the New

Jersey case.’l

54401 F.2a 219 (3d cir. 1974).

‘ o 5914, at 222. | 561a. at 223.

5T417 U.S. at 907-08 (1974).
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In any event, it appears that the éuestion of broadcasting in
reference té State-authorized lotberies is now moot in light of the
" recent addition of 18 U,8.C. § 1307 to the Code, which exempts State
lotteries from the prohibitions of 8§ lSOh.58 Lotteries not conducted
under State auspices, however, are still subject to éll the provisioﬁs
of § 1304 as interpreted by the FCC and the courts, and the State

lottery cases may well be valuable precedent in that contex®.
IIT, TEXT OF THE STATUTE

§ 1304. Broadcasting lottery information »
Whoever broadcasts by means of any radio station for which
a license is required by any law of the United States, or
: whoever, operating any such station, knowingly permits the
W‘ ‘ broadcasting of , any advertisement of or information concerning

any lottery, gift enterprise, or similar scheme, offering
prizes dependent in whole or in part upon lot or charze, or
any list of the prizes drawn or awarded by means of any such
lottery, gift enterprise, or scheme, whether said list contains
part or all of such prizes, shall be fined not more than $1.,000
or imprisoned nobt more thnn one year, or both.

Each day's broadeasting shall constitube a separate offense.

58pun. 7. No. 93-583, § 1 (Jamuary 2, 1975 88 Stat. 1916,
The new section prov1des that § 1304 and most other Federal antilottery
statutes do not apply to advertisements, lists of prizes, or information
concerning a State-conducted lottery where the material in question is
broadcast by a radio or television station licensed in the lottery State
or an adjacent State which conducts a lottery. 18 U.S.C. § 1307(a).
See Appendix L.
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APPENDIX L
STATE-CONDUCTED LOTTERIES

18 uU.8.c. § 1307

1
\:l:’ ’
H,AK.
T
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T, LEGISLATIVE HISTORY

The growth of State-operated lotteries in récent years has been
hampered by the existence of Federal statutes prohibiting lotteries
within areas of Federal jurisdiction. ~18 U.S.C. § 1301 (relating to
the importation and tranéportation of lottery tickets), § 1302 (relating
to the mailing of lottery tickets and related matter including
advertising), § 1303 (prohibiting postal employees from participating
in lottery schemes), and § 1304 (relating to the broadcasting of lottery
ihformation) together constituted a significant limitation wupon the
operations of State lotteries. Remedial legislation, however, was
passed in the‘last déys of the 93deongress because of a threat of
ﬁrosecution of the lottery States by the Department of Justice for
violatibn éf the Federal antilottery statutes. éongress enacted 18
u.s.c. § 1307 to exempt from 18 U.S.C. §8 1301-0L lotteries conducted

by a State acting under authority of State law.

lOn August 30, 1974, Attorney General Sakbe sent the governors
of each State currently permitting lotteries (New Hampshire, New York,
New Jersey, Massachusetts, Connecticut, Pennsylvania, Michigan,
Maryland, Illinois, Ohio, Delaware, Rhode Island, and Maine) a telegram
warning them that "Serious gquestions have arisen concerning the lottery
that is being conducted in your State," and that "There is a distinct
posslblllty that there are violations of the criminal provisions of

“the Federal code. N.Y. Times, Aug. 31, 19Tk, at 1, col. 1. Saxbe
4‘then announced a nlnety—day moratorlum on Federsald Drosecutlon under the

statutes: “Attorney General William B. Saxbe promised representatives
of 13 States at a meeting here [Washington] yesterday that he will not
aot to shut down their State-run lotteries for at least 90 days in

order to give Congressgs time to amend Federal antilottery laws.' Wash.
Post, Sept. T, 19Th, at 1, col. 8, But cf. "A Fair Bet: Official
Gambllng Will Grow." N.Y. Times, Oct. t. 13, 197k, § 4 (The Week in Review),
at 10, col. 3. . ,
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- On' December 20, 19Tk, Congress passed section 1307 .as part of

Pub. L. No. 93—583, sipgned into law by President Ford on January 2,

,'19'75.2 Although the bill received much attention in the final weeks of

the 93d Congress, it had been introduced in the Senate ag S. 5kl in
Jantary of 19733‘and as H.R. 6668 in the House the féllowing April.h
Passage did not seem likely until November, 19Th, when the'Senatev
Committee on the Judiciary held hearing on 8. 54l and related bills.”
S. sbk was repcrted out on December 18,6 and was passed by‘the Senate
the following dayan The House passed its H.R. 6668 on December 20,
incorporating one additional provision,8 with which the Senaté agreed.

the same day.g

2120 Cong. Rec. S225k2-h3; H12599-609 (daily ed. Dec. 20, 197Lk).

3s. 54k, 934 Cong., lst Sess. (1973), by Senator Hart.
hH.R. 6668, 93d Cong., 1lst Sess. (1973), by Congressman Rodino
of New Jersey, chairman of the Judiciary Committee. Rodino had also
introduced a similar bill in the 924 Congress, H.R. 237k, and had held
hearings on that bill on October 13, 1971. Neither that attempt, nor
the subsequent hearings held on April 24, 19Tk on H.R. 6668 produced
immediate action on the floor. ‘[Copies of these hearings unavailable
as of +this writing. ] :

’g. Rep. No. 93-1Lok, 93d Cong., 2d Sess. 2 (1974). The hearings
were held on November 20, 1974 before the Subcommittee on Criminal Laws
and Procedures of the Committee on the Jud1c1ary “[Copy unavailable as
of this wrltlng ] '

-68; Rep. No. 93-140k supra.

T

S 8120 Cong. Rec. H12599- 609 (daily ed. Dec. 20, 1974) . For
dlscu5510n of the amendment, respecting adjacent States, see note 22

120 Cong. Rec. 822145 (daily ed. Dec. 19, 197k).

" infra.

9120 Cong. Rec. 522543 (daily ed. Dec. 20, 197h).

D
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Reasons for the passage of an exemption from the antilottery

statutes for State-conducted lotteries were summarized by the Sénate

Judiciary Committee as follows : 20

The purpose of S. 54k, as amended, is to amend present Federal
provisions relating to lotteries (18 U.S.C. 1301-1304, 1953; 39
U.8.C. 3005) to accomodate the operation of legally authorized
State-run lotteries consistent with continued Federal protection
to the policies of nonlottery States. The bill accomplishes this.
purpose by exempting such State-run lotteries from existing
prohibitions to the extent of permitting use of radio and
television stations. licensed to & location within that State; use
of newspapers published within that State without imposing mailing
restriction on such papers; transportation and use of the mails
to distribute materials to addresses within that State; and use
of interstate facilities and channels to obtain equipment, tickets,
etc., desighed for use in the operation of such lottery within
that State (e.g., purchased from an out-of-State business).

The Committee repeatedly emphasized the limited nature of thé proposed
exemption and the historical context for previous absolute Federal -
prohibition of lottery activity.ll The direction that the exemption
provided by seétion 1307 should take was precisely confined by the «

Committee to the following:12

10, Rep. No. 93-1L0OL at 2, supra.

’ l;lg, at 2-3. Prior Federal action against lotteries had been
taken in the 19th century in response to unprecedented corruption,
particularly in connection with the infamous Louisiana lottery. BSee

generally J. Ezell, Fortune's Merry Wheel 177-203. See also 19 Cong.

Rec. 1153-61 (1888), in which the bill that would establish the most
pervasive Federal lottery prohibition was debated, the message of
President Harrison to Congress concerning the Louisiana lottery at
0 A Compilation of the Messages and Papers of the Presidents 1789-97
(J Richardson ed. ) H.R. Misc. Doc. No. 210 Part 9, 53d Cong.; 2d

‘,uess (189k) 80-81, and the resulting statute, Act of September 19 1890,

. 908, 26 Stat u65

128. Rep. No. 93-140L, supra note 5, at 3.
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A relief in the~éourts.

1. Permitting transportation and mailing to aadresses within
the particular State conducting the lottery;.

2. Permitting the mailing of newspapers published within the
State, notwithstanding lottery promotional or other information
contained therein concerning a State-run lottery in-that State;

3. Permitting the broadcasting of promotional or other
information concerning a lottery within that State from stations

- licensed to a location within that State; and

4. Permitting a State-run lottery to obtain material necessary

fo conduct its operation from out-of-State sources.

The Committee further noted the failure of the States to obtain full
| 13 '

Upon resolving itself into the Committee of the Whole House,lu
the House debated the idenﬁical H.R. 6668 on the flpor on December 20.15_
TheAChairman of the Committee on the Judiciary, Mr. Rodino, who was the
1 A . ;
sponsor of the bill,l6 urged passage, quoting a letter from the Attorney
General citing the need for prompt dongressional ac‘o]‘.én.]“T Two official

letters from the Department of Justice were inserted into the

1322: at 3n.2.  The Supreme Court has. heard arguments in New
Jersey State Lottery Commission v. United States, 491 F.2d4 219 (?d Cir.

-~ 197h), docket no. T3-1471l, in which the Third Circuit held en banc that

lottery information broadcast as news is constitutionally protected

"under the first amendment. This exemption would not apply to. anything

other than legitimate news under the reasoning of the case, but would

extend to other media regardless of location provided that the

categorization as “news" was within the sound editorial dlscretlon of
the source of the otherw1se prohibited 1nformatlon

120 COng. Rec. H12519 (daily ed. Dec. 19, 19Th); H. Res. 1hgo.
lS120 Cong. Rec. H12599 609 (daily ed. Dec. 20 197&)

Rodino had also sponsored prev1ous bllls to accomplish the same .
purpose. See note L4 supra.

17120 Cong. Bec. at H12599.
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Oongreésional Recordl8 to démonstrate the imminence of Federal

19 Turther technical difficulties

prosecution of the Jlottery States.
were raised in which members sought to achieve parallel treatment of
broadcaéting and newspapers under section 1307, but exact accord was

found +0 be unworkable consistent with the limited nature of the

exemption.2o Rodino then reiterated the prior history of the proposed

l8120 Cong. Rec. at H12601. Pertinent excerpts are the

following:
U.S. Department of Justice-

) New Haven, Conn., October 25, 19Tk
Commission on Special Revenue,

State of Connecticut,

Wethersfield, Conn.

Gentlemen: The apparent and potential conflicts between Federal

- , statutes and State Special Revenue Projects flags Lo this wffice
- @ the obligation to enforce the Federal law .

. Congress will presumably avail itself of the opportunity
to determine whether the Federal laws should be enforced against
the State. Unfortunately inaction on the part of Congress when
the"issue has clearly been presented to it in the form of proposed
remedial legislation suggests that the laws as they are or may be
applicable in their preseént form do in fact state the will of

Congress This inference becomes stronger with the passage of
time, partlcularly vhen threats of prosecution have been made
- publicly.

L9;§,> See also note 1 supra.
20This distinction turns on the different technologies involved.
The destination of broadcasts cannot be limited in the same way that
the destination of newspapers can be, since restricting where hewspapers’
may be.sold or sent is a relatively easy matter. Materials to be
‘broadcast may be restricted as to content but not as to expected
audience, within broad limits, in a populated area crossing State lines.
Thus, if the general rule is to limit infringement on neighboring States,
restricting the subject matter of a broadcast would mean thalt in many
~cases a radio station would not be able to broadcast with respect to
the lotteries of a large part of its listening audience. Although the
. same can be said logically for newspapers, Congress chose not to extend
Lo the exemption for newspapers, feeling that the fact situation rarely
. o arises in which a newspaper in-a lottery State has as its prime audience
‘another lottery State. See 120 Cong. Rec. at H12603-07, and examples .
- glven hereln at text follow1ng fn. 29.
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~respect to both lotteries.

i

‘ bill and its current need,gl and offered an additional amendment.

extending the exemption to encompass broadcasting of information from
adjacent States in which lotteries are also authorized.22 This
amendment was designed to accomodate situations in which metropolitan

areas are served by communication facilities in neighboring States that

also allow lotteries but otherwise would not be able to broadcast with

23

the exclusion,2u the House passed H.R. 6668 as amended 185—126.25
Congressional exemption of Stabte~conducted lotteries from prior
Federal restrictions required amendment of two other sections of United
States Code‘in addition to the enactment of section 1307. -A new
paragraph was added to 18 U.S.C. § 1953 (concerning the intersiate
transportation of wagerihg paraphernalia) to exclude "equipﬁént,

tickets, or materials used or designed for use within a State in a

.21120 Cong. Rec. at H12606.

224ection 1307(a)(2) originally read "broadcast by a radio or
television station located in a State conducting such a lottery.'" The
Rodino replacement, which was agreed to, read 'broadcast by a radio
or television station licensed to a location in that State or an
adjacent State which conducts such a lottery." This is actually a
limiting amendment, although it adds adjacent States. Under the
former provision, a radic or television station located in any lottery
State could broadecast -about any other lottery. Thus a Michigan station
could broadcast concerning New York, despite not normally serving the

New York audience. The key word is "that," which relates the subject

of the broadcast back to the location to which the source is licensed.:
(See text of statute in section III infra.)

23See the examples given at textyfollowing,fn, 29.
24120 Cong. Rec. at H12606-07.

2514. at H12608.

Over some'objection to this addition to i
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lottery conducted by that State acting under authority of State law."26

A new section was also added to 39 U.S.C. § 3005 (relating to the

‘postal service) to permit the mailing. of certain materials related to

a lottery conducted by a State under the authority of the law of that
State.27
II. SCOPE

Although there is as yet no litigation concerning Pub. L. No.

93-583, the scope of section 1307 merits discussion. The four

- conditions set out by the Senate Judiciary Committee28 are reflected in

the statute.

Section 1307(a) exempts from the operation of 18 U.S.C. §§ 1301-0k
1ottery:}élated information "concerning a lottery conducted by a State
acting under authofityvof Staterlaw” that is contained in ‘a newspaper
or radio or television broadcast originating in the same State. The
radio or television station of g neigﬁboring State that conducts a

lottery according to its law could broadcast with respect'to the lottery .

of the State of origin as well as that of the neighboring State, but a

newspaper could never publiéh dlottery-related information‘not concerning

“the lottery of the State in which it was published. This limitation is,

6Thié paragraph as an addition to the list of exclusions in
18 U.8.C. g 1953(b) that constitute specific exemptions to the general

rule of the statute, which is to prohibit the 1nterstate transportatlon
of wagerlng paraphernalla

739 U.S.C. g 3005 authorizes the postal service to refuse to
deliver mail under certain circumstances relating to "false representatlon
The new paragraph 39 U.S.C. § 3005(d) would clarlfy that lotteries
conducted by a State under authority of State law. are not meant to be
included in the rule of the statute

*SSee text accompanying note 12 supra.
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of course, itself subject to the constitutional role which protects

information having legitimate news value, whether or not pertaining to
lotteries.29 |

Seétion l307(b) permits the mailing or transportation to a
lottery State from outside sources of materials relating to the lottery
of the destination Stéte. | |

| Under 39 U.S.C. § 3005(d) the mailing of lottery materials
relating to a given State may be mailed from addresses in that State to
addresses within that State.

Finally, no information or‘materials relating to 1ottefies may
originate from a nén loﬁtery State that does not fall within the
category of news or material destined to be used by ﬁhe State—authorizéd
lottery in the State to which it is sent.

A series. of examplés may be useful to demonstrate possible
applications of Pub. L. No. 93-583:

| 1) A lottery;may be discussed by any lettérs,fnevspapers, radio
or television stations to the extent of its legitimabte news value

without respect to the statute because of the First Amendment.

2) The Boéton Globe, published in Massachusetts but serving much
of New England, may advertise and fully discuss the Massachusetts State

lottery but not that of New Hampshire, Rhode Island, Connecticut, or

New York. -Readers of the Globe in those States, as well as readers in
nonlottery Vermonu, may read of the Massachusetts lottéery only.

3) WBZ radio, licensed to a location in Boston, Massachusetts,
may broadcast with respect to the lotteries of Massachucetts, Rhode=

. Island, Connecticut, New York, and New Hampshire, but not with respect

to that of New Jersey, of Pennsylvania, or of Maine. Portland, Maine
listeners regularly served by WBZ may listen to advertisements concerning
all of these other lotteries but not that of Maine.  Rutland, Vermont
listeners will have to suffer through all the lottery information

broadcast by WBZ if they wish to llsten at all, despite having no lottery
of ‘their own. )

Q?See,nbte ;3 supra.
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4) A Portsmouth, N.H., television station licensed to feed cable
television programs from Boston and New York City would seemingly be in
violation of the law if it did not filter out all lottery-related
information except that pertaining to Massachusebts or New Hampshire.

5) The same cable television station located in Methuen, Mass.
would only have to eliminate the lottery information coming from New
York City that referred to New Jersey ‘or Pennsylvania, but would be
able to carry broadcasts relating to Rhode Island that could not be
used by its competitor in Portsmouth, ,

6) A Rutland radio or television station, or the Rutland Herald,
could not advertise or discuss any lotteries at all, even though
Rutland residents could read about (or listen to or wabch information
ebout) the other lotteries as discussed above with no difficulty.

7) A Rutland printshop could print New Jerséy State lottery
tickets or advertisements which it could then send to Newark or Camden
but not Albany or Hartford or Montpelier, so long as the materials were
sent via United Parcel Service. The materials could not be sent via
U.8. Mail. The same tickets printed in Newark could be sent to Camden
or Atlantic City by either UPS or U.S. Mail. '

8) Disregarding Fourth Amendment issues, one living in Rutland
ecould not mail a letter containing anything having to do with any
lottery.

9) One living in Massachusetts could mail anything having to do
with the Massachusetts lottery anywhere in Massachusetts,; but could

~ neither mail information having to do with the Rhode Island lottery in

Massachusetts to a location in Massachusetts nor mail anything having
to do with any lottery anywhere except Massachusetts.

10) A seeming contradiction in the statute would have the sender
in example 9 able to mail information about the Rhode Island lottery to
Providence or Newport (although not to Cambridge) without violating
18 U.S.C. §§ 1301-04, but in doing so 39 U.S.C. § 3005 would still have

‘been contravened.

Pub. L. No. 93-538 does not immunize State-operated lotteries

from the impact of all Federal statutes relating to lotteries. Only

lotteries conducted "by a State acting under authority of State law"

are protected’and only with respect to possible violations of 18 U.S.C.

8§ 1301-0k, 1953, and 39 U.S.C. § 3005. Thus, for example, potential

violation of 18 U.S.C. § 1306 (relating to the distribution of lottery
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materials by federally-insured banks) by a bank dealing in State lottery

materials at the request of the State would still be possible, although

the bank, not the State, would be directly subject to prosecution.

IIL. TEXT OF STATUTE

§ 1307. ©State-conducted lotteries
(a) The provisions of sections 1301, 1302, 1303, and 1304
shall not apply to an advertisement, list of prizes, or
information concerning a lottery conducted by a State actlng
under the authority of State law --
(1) contained in a newspaper published in that State,

or :

(2) broadcast by a radio or television station licensed
to a location in that State or an adjacent State which
conducts such a lottery.

(b) The provisions of sections 1301, 1302, and 1303 shall
not ‘apply to the transportation or mailing to addresses within

‘ a State of tickets and other material concerning a lottery
’ conducted by a SBtate acting under authority of State law.

(c) For the purposes of this section "State" means a State
of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, or any terrltory or possesclon of the United
States.

(d) For the purposes of this section "lottery" means the
pooling of proceeds derived from the sale of tickets or chance
and allotting those proceeds or parts thereof by chance to one
or more chance takers or ticket purchasers. "Lottery" does
not include the placing or accepting of bets or wagers on
sporting events or contests

Sec. 2. The sectional analysis for chapter 61 is amended by
adding the following item:

1307. State-conducted lotteries.

Sec. 3. Section 1953(b) of title 18 of the United States

Code is amended by changing the period to a comma and adding:
"or (U4) equipment, tickets, or materials used or designed for
use within a State in a lottery conducted by that State actlng

under authorlty of State law.'

Sec. L. Section 3005 of title 39 of the United States Code
is amended by adding at the end thereof the following subse@tion:

(d) Nothing in this section shall prohibit the mailing
of (1) a newspaper of general circulation published in a
: State containing advertisements, lists of prizes, or
o : information concerning a lottery conducted by that State
- geting under authority of State law, or (2) tickets or other
materials concerning such a lottery within that State to
addresses within that State.  For the purposes of this
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.u,»-.

subsection, "8tate” means a State of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, and
any territory or possession of the United States.
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APPENDIX M
OBSTRUCTION OF STATE OR LOCAL LAW ENFORCEMENT

18 U.B.C. § 1511

H.AK.
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T. LEGISLATTVE HISTORY

One of the major provisions of the Organized Crime Control Act
of 1970 was ﬁhe syndicated gambling prohibition, Title VIII of 3. 30,
whigh added sections 1511 and 1955 to 18 United Staﬁes Code.l Secﬁion
1955 directly préhibited all syndicated gambling of a gi?en size as a
matter of Federal substantive law provided that such a gambling
enterprise was also a violation of exiéting State law.2 Section 1511
sought to reacu obstructioﬁ of justice brought about by collusion of
organized crime figurés and local officialdom for the purposes of
‘shielding gambling businesses.
. ' The need for section 1511 was abundantly clear to its prc;ponents.
. Senator Hruska first introduced the statute as‘part of B. 2022,3 the
bill that would later be incorporated into the Organized Crime Control
Act as Title VIII. In his remarks ¢n the'Senate floor,u Hruska said:
Equally important is the second bart of the proposed
statutory measure. Wo drive against illegal gambling can
even begin to succeed in those instances where it is to be .
, undermined and betruyed by venal law-enforcement. officers-—-
o ' : police, prosecutors, or even judges.

It is not pleasant to contemplate, but ~re cannot blind
curselves to the distasteful fact that some bribery and

lPub. L. No. 91-L52, 84 Stat. 922, October 15, 1970.

?See'Appendifolfor a discussion of 18 U.S.C. § 1955 and the
text of that statute. .

. 39lst Cong., lst Sess., 115 Cong. Rec. Su332 (daily ed. April 29,
1968) - :

. o b5 Cong. Rec. S4332 (daily ed. April 29, 1970).

: ;
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bribery attempts of law-enforcement officials at all levels have
been characteristic of the presence of organized crime.

Hence, the necessity to the Congress to enact a law which
makes obstruction of State and local law enforcement in such
areas a Federal offense. The citizens of every State are
entitled to have their laws enforced in an equal-handed manner,
and that right is one protected by the 1lhth amendment to the

- U.S. Constitution.

Tn order to accomplish the congressionally-defined end of |,
curtailing the cooperation between public officials and elements of
organized crime that often accompanies syndicated gambling activity,

18 U.8.C. § 1511 was drawn to reach only that type of obstruction of
Jjustice that had to do with the sheltering of gambling activities.5
Such conduct would be a specific Federal offense while related conduct
affecting other areas of illegality would be handled thrbugh other State
. and Federsl statutes. Thus, prosecution under 18 U.8.C. § 1511 would
likely cdme only along with prosecution for violations of the ganbling
prohibition statute, 18 U.S.C. § 1955, and indeed that is how it has
worked.
Authority for the Congress to enact 18 U.S.C, § 1511 came from -
the same source as that for section 1955, the Commerce Clause of the

T

U.8. Constitution. Both statutes are prefaced in Title VIII of the

Organized Crime Control Act:of’l970 by the "Special Finding" that "The

SThe statute as enacted appears in section III. On the questioh&
of the breadth of the statute's reach, see note 19, infra, and related
textual matter.

‘6Of the 19 reported appellate cases examined in the preparation
of this appendix arising under 18 U.8.C. § 1511, 15 involveéd questions
related to § 1955 as well,.and the other four may have done so at
trial. See "Court Interpretatlon,' section II.

‘ - -~ Tsee, e.g., Katzenbach v. McClung, 379 U. 5. 20k (196u) Heart o:f‘
‘ Atlanta Motel v. United States, 379 U.S. 241 (196k); Wickard v. Pllburn,
317 U.S. 111 (19h2) Caminetti v. United States, 2k2 U.s. 470 (1917);
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~ Commerce Clause is the primary basis for the statute.

Congress finds that illegal gambling involves widespread use of, and
has an effect upon, interstate commerce and the facilities thereof.”8
Although other theories exiat upon vhich to base Federal power to

prohibit the obstruction of local law enforcement, such as the equal

protection of the laws argument advanced by Senator Hruska above, the

9

United States v. Darby, 312 U.S. 100 (1941); and Marylend v. ertZ, 392
U.S. 183 (1968). Also see note 2, supra.

8

Pub. L. No. 91452, 84 Stat. 922, Title VIII, pt. A, Sec. 801.

9To make an equal protection argument under the 1lth Amendment,
one would have to argue that bribery leading to the obstruction of law
enforcement results in unequal prosecution of the laws and thus that
different categories of law violators are being created and receiving
unequal treatment. Traditionally, this argument has been used in the
area of racial discrimination, Yick Wo v. Hopkins, 118 U.S. 356 (1886).
A broad interpretation of sec. 5 of the 1Lith Amendment giving Congress
authority to positively legislate to overcome racial discrimination
has rested behind civil rights cases such as United States v. Price,
383 U.s. 787 (1966), and United States v. Guest, 383 U.S. T45 (1966),

~ brought under 18 G.S.C. § 2hkl. Although such congressional power is
no longer contested in the "pure'" equal protection area of racial

discrimination, other types of equal protection arguments not related
to race have a far more tenuous link to the 1hth Amendment. See,

‘e.g., Oriffin v. Illinois, 351 U.S. 12 {1956); Legislative Tile,

Crlmlnal Division, Department of dJustice., A third possible theory
arises under the Guaranty Clause, Article IV, Sec. U4, but is equally
uncertain and would necessitate dividing the various provisions of
Title VIII for jurisdictional purposes. See Organized Crime Control:
Hearings Before Subcomm. No. 5 of the House Comm. on the Judiciary
on 5. 30 and related proposals, “0lst Cong., 24 Sess. 5 May 20, 21,

“7 T June 10, 11, 17; July 23, and Aug. 5, lOTO [herelnafter c1ted as
House Hearlngs ] at 676 Tor Depdrtment of Justice comments on use of
the Guaranty Clause.
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-Justice in cooperation with members of Congress and their staffs.

- U.B.C. §5 1511 as proposed originally in 8. 2022 was as follows:

Title VIII was the Nixon Administration contribution»to.the

Organized Crime Control Act of 1970, prepared in the Department of

10

Unlike vhat was to become 18 U.S.C. § 1955, however, vhich was a

~general syndicated gambling prohibition that had Deen circulating for

some years, section 1511 was drafted'and researched in early 1969.ll

It was added to the dormant gambling prohibition statute proposed by
the Johnson Administration, and reintroduced in the 91lst Congress, 1lst
Session as S. 2022 on April 29, 1969, after which it was referred to

the Subcommittee on Criminal Laws and Procedures of the Senate Judiciary
12 The operative part of 18
13

Committee, chaired by Senator McClellan.

§ 1511. Obstruction of State or local law enforcement

(a) It shall be unlawful for two or more persons to devise
or participate in a scheme to obstruct, hinder, or impede the
execution or enforcement of the criminal laws of a State or
political subdivision thereof, with the intent to establish,

'lOLegislative File, Criminal Division, Department of Justice.

g,

le&gg letter of transmittal from the Attorney Géneral, 115 Coné.

Rec. Si362 (daily ed. May 1, 1969). TFor the Senate hearings on S. 2022,

see Measures Related to Organized Crime: Hearings Before the Subcomm.

on Criminal Laws and Procedures of the Senate Comm. on the Judiciary
on 5. 30; 5. 97k, S. 975, §. 976, S. 1623, S. 1624, 5. 1861, S. 2022,
S. 2122, and S. 2292, 91st Cong., lst Sess., March 18, 19, 25, 26,'and
June 3, U4, 1969 [hereinafter cited as Senate Hearings].

. o} : ) . : X
lJS. 2022, 91st Cong., lst Sess., April 29, 1969. . Those aspects
of § 1511 relating to definitions and jurisdiction are not included
as they -are discussed fully elsevhere, see note 2, supra.
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promote, carry on, facilitate, or conceal an illegal gambling
business if': ‘
(1) one or more of such persons does any act to effect
the object of such a scheme; and
(2) one of the persons is an official or employee
responsible for the execution or enforcement of criminal
laws of such State or political subdivision; and
, (3) one of the persons operates, works in, participates
in, or derives revenue from an illegal gambling business,
(b) As used in this section, the term "illegal gambling
business" means betting, lottery, or numbers activity .

In his testimony before the Senate Subcommibtee on. Criminal Laws

and Procedures, Will Wilson, Assistant Attorney General of the Criminal

Division, described the symbiotic relationship between syndicated

1
gambling and the bribery of public officials.l* In response to

questioning by Senator McClellan, Wilson outlined the import of § 1511

: ‘ and the types of prosecutions he expected under the statute:

15

Senator McClellan . . . One, would a local police officer
who accepted a bribe to refuse to enforce State law be a
coconspirator in the violation of . . . [the syndicated gambling
provision]? ;

Mr. Wilson. Noj he probably could not be. General conspiracy
law today probably would not include the one-bribe situation.

What this statute envisioned, however, is a blockage of the
law, where the law is not enforced either in an area or against
individuals by reason of bribery. Our experience has been that
rackets like policy games that are in daily operation require
systematic bribery. 8o it would envision generally the cases
involving either most of the enforcement officers in an area or
some blockage fairly high up in the police department.

Senator McClellan.. What is the difference under your proposed

~ section 1511, title I, between "devising or participating in a

scheme;" and "conspiring'?

Mr. Wilson. Well, the purpose of that language is to broaden
the word "conspire" to include a situation, for instance, where
you could trace some of the profits of a scheme of 4 gambling,
enterprise into a given individual, but couldn't ever put him
in the room where conversations or other acts of conspiracy:
occurred. _

Senator McClellan. What you are doing is saying that if you
accept the fruits or benefits of that conspiracy you would be

Coguilty?

Mr. Wilson. Yes, sir.

thenate Hearings, 394-k4o2. V lsgg,, 397
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18 U.S.C. § 1511 was reported out of the Subcommittee Vith only
minor changes in language.l6 The report relied upon the President's
message on organized crime of April 23, 1969 for-evidence of the menace

posed by official pay—offs.lT

No areas of disagreement about the purposes
or Wording‘of the statute are_reflectéd\by the‘Committee feport or its
hearings. Once Federal jurisdictionAwas established for purposes of

the prohibition of gambling entérprises by means of the special findings

as to effect uponﬂinterstate commerce, there were no further questions

concerning the regulation of an aspect of that prbhibition rationally

, : . & . .
related to the overall congressional purpose.J All the definitional

and jurisdictional elements of secticn 1511 were repeated word for word
from section 1955 and questions pertaining to those standards were

resolved in connection with the general prohibition of syndicated gambling

provision.

l6'I'he changes did not go to the substance of the legislation:
§ .1511(a) "devise or" was removed to leave just "participate"; "hinder,
or impede the execution of" was excised, leaving the wording as
"scheme to obstruct the enforcement of'; "establish, promote, carry on,

“facilitate, or conceal" was simplified to read "the intent to facilitate

an illegal'; § 1511(a)(2) was changed to read "employee, elacted,
appointed, or otherw1se, who is responsible. for the enforcement of”
and § 1511(a)(3) "operates, vorkq in, part1c1pates in, or derives
revenue from' was replaced by part1c1pabes in" :

lY”'Tor most large -scale illegal gambling. enterprlses to continue
operations over any extended period of time, the cooperatlon of covrupt
police or local officials is necessary. This bribery and corruption-of
Covernment closest to the people is a deprival of one of a citizen's
most basic rights.'" S. Rep. No. 91-617, 91lst Cong., 1lst Sess.,
December 18, 1969, Tl1. \ ; : :

18"Once it is determined that gambling operations of a certain.
size may be subject to general regulation under the Commerce Clause,
Congress clearly has constitutional power to regulate s paztlcular
aspect of gambling operatlono " gg_, Th :
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The only remaining ambiguity as to the operation of 18 U.S;C.
§ 1511 concerned its scbpe. The Subcommittee intended the statute to
have broad latitude ﬁithin the context of the obstruction of law
enforcement related to gambling. As suggested by Assistant Attornéy
General Wiléon in answer to Senator McClellan's question, use of the term
”conspirac&” vas avbided and "scheme" put in its place to provide for
prosecutions in which the proof migﬁt not be adequate for a conviction

under a standard conspiracy statute, but a showing of profiteering by

public officials relating to inadequate enforcement of the laws could

be shown beyond a reasonable doubt. This issue was not sufficiently

clarified at this point in the hearing, since all of the situations to

‘:which the statute could apply were not completely developed.lg

e differing implications of the words "scheme" and "conspiracy"
were fully discussed in the House, however. 8See the report by the
Committee on Tederal Legislation of the Association of the Bar of the
City of .New York on "The Proposed Organized Crime Control Act of 1969
(S. 30),” reprinted in full in House Hearings at 291 et seq. Citing

the Senate Report on S. 30, S. Rep. No. 91-617, 91st Cong., lst Sess.,

December 18, 1969, at 155, stating that "The scope of section 1511 is
intended to be wide," the Committee on Federal Legislation argued that
the resulting language vas so vague that it was of doubtful
constitutionality at House Hearings, 324. Senator McClellan, in a
lawv review article written during the time the House Judiciary
Committee was considering the Senate-passed version of 5. 30, met

that criticism not unambiguously; McClellan, "The Organized Crime' Act
(8. 30) or its Critics: Which Threatens Civil Liberties?" U46 Notre
Dame Lawyer 55, 137 (1970). McClellan argued that conspiracy in fact
requires a lesser degree of proof than proof of a "scheme" under Title
VIII: "Title VIII, on the other hand, requires that a defendant
'participate in a scheme,' and thus requires that each individual
defendant take an active part, whether by financing, supervising,
operating, or profiting from the scheme. The additional element of
'partieipation,' not required in conspiracy cases, makes the prohibition
in title VIII more specific in one respect than the laws prohibiting
conspiracy, which, although they have been.criticized by Mr. Justice -
Jackson and someé others, are today of unguestioned validity and great
utility." Then MeClellan cited the same dialogue from Senate
subcommittee testimony quoted supra, note 15 and related text, in which
Mr. Wilson: testified that a lesser degree of proof would be required.
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Nevertheless, the*bill was passed by the Seﬁate as Title VIII of‘S. 30
on January 23, 1970.20

Careful attention to the proposed 18 U.S.C., § 1511 was furthered -
in the House Judiciary Committee by the detailed analysis presented by
ﬁhe Committee on Federal Legislation of the Associated Bar of the’City
of New York.eL Consideration of the scope of § 1511 by the Committee‘on
Federal Legislation ultimately lead to a change in wopding and a narrowing

of focus with respect to those not sufficiently connected with;a plan to

 obstruct law enforcement.22 State of mind requirements under the Senate

version of § 1511 were criticized. It was suggested that the provision

‘required a showing of too high a degree of knowledge of a glven gambling

operation by an official directly involved in the administration of
criminal justice. Consequently, it.restricted rather than extended the
range of influéntial publipkofficials, vho in reality might be tempted by
the~feputedly difficult-to-refuse offers often made in‘furtherance’of
illicit syndicated gambling.23 Third, the Committee recommended that

§ 1511 be clarified to make clear that only those Dbribery attempts made
2l

by organized crime gambling ventures were culpable under the statute.

Many of these comments were echoed by the American Civil Liberties Union
in its statement before the House committee.2?

The confusion was ended by the House Judiciary Committee in reporting
out S. 30 with "conspiracy" in the place of "scheme", constricting the
scope of § 1511 somewhat and placating the Committee on Federal
Legislation. See note 26, infra, for the full extent of changes made
by the House in 8. 30. ' e ' v

2Oll6,Cong. Rec. SU81 (daily ed. Jan- 23, 1970), by a vote of

73 to 1.
21,See‘knote 19,‘sugra;' o 2?;@5
,,23House Hearings, 32&._ o 2%22,, 325. - o AT )

- 25Hou$e.Hearingsl h90,‘h98—99~'
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The Judiciary Committee reported out S. 30 on September 30, 1970
with changes made in response to the criticism of the Committee on
Federal Legislation and others.26' The report noted that:2!

The officials covered by the provision are not limited to
officials responsible for the enforcement of the criminal laws
of a State or political subdivision--since officials acting in
a wide variety of capacities may participate in conspiracies to
obstruct State and local gambling laws. The section applies
generally to persons who participate in the owmership, management,
or conduct of an illegal gawbling business. The term "conducts"
refers both to high level bosses and street level employees. It
does not include the player in an illegal game ol chance, nor the
person who participates in an illegal gambling activity by placing
a bet,

8. 30 was passed on the second day . of floor debate, October T, 1970,
with no further changes in Title VIII.28 ‘The Senate accepted all the
changes made by the House at the recommendation of Senator McClellan.??

S. 30 became law with the President's signature on October 15, 1970.30

26The following changes were made in the House from the version
of § 1511 passed by the Senate and discussed supra, note 16: 1)
"participate in a scheme to" was excised and "conspire to' was put in
its place in § 1511(a); 2) "conspiracy" was put in the place of "scheme"
in § 1511(a)(1); 3) “who is responsible for the enforcement of criminal
laws" was stricken from the description of public officials in § 1511(a)
(2); "conducts, finances, manages, supervises, directs, or owns all or
part of" was added to clarify "participates in" an illegal gambling
business in § 1511(a)(3). The other changes are not germane to this
study or are discussed in connection with 8 1955, note 2, supra. See
the final wvording of § 1511 as enacted in section IIT.

27H.R. Rep. No. 91-1549, 91st Cong., 2d Sess., September 30, 1970,
02-53. ' :
28

116 Cong. Rec. HR 9779 (daily ed. Oct. T, 1970), by a vote of
3h1-26. , ~

29MéClellan‘felt that no detrimental changes of substance had
been made and that S. 30 had already been in Congress too long, 116
Cong. Rec. S17760.(daily ed. Oct. 12, 1970).

30116 Cong. Rec. 818188 (daily ed. Oct. 16, 1970).
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II. COURT INTERPRETATION

Section 1511 of 18 United States Code has seldom been construed
by itself. Virtually all reported cases arising under 18 U.S.C..§ 1511
have aléo involved prosecutions for violating the syndicated gambling
statute, 18 U.S.C. § 1955.3l As the two statutes were enacted together
and are utilized together, all courts considering the constitutionality’
of § 1511 save one?’2 have. done so through analysis of § 1955 and in
reference to éther cases construing §bl955.33 Since the major questions
thaﬁ have been raised concerning the constitutionality and statutory
construction of Title VIII of the Organized Crime Control Act of 1970,
incorporating these two statues, have been discussed adequately

3k what follows will be merely a summary of the questions that:

elsewhere,
have been posed with references to those cases specifically considering

§ 1511 and such updating as is necessary,.

31lgee note 6, supra.

32United States v, Garrison, 348 F. Supp. 1112 (E.D. La. 1972).

33”Since §§5 1511 and 1955 were enacted together as parts B and C
(85 802-803) of Title VIII of the Organized Crime Control Act of 1970,

P.L. 91-452, 8k Stat. 936-37 (1970), they should be construed in pari

materia," United States v. Becker, 461 F.2d 230, 232 (24 Cir. 1972).

ey ote «
See note 2, supra.



LATIONAL GAMISLING COMMISSION
sornell Study--260

The finding by Congress of an effect upon interstate commerce as

" grounds ‘for Federal jurisdiction for Title VIII has been overwhslmingly

approved by the courts. 32 Only once has a serious judicial attack been
made concerning the constimnﬁonality of Title VIIT at the circuit court
level, even that made in dissent to a decision reached by the full court

of the Ninth Circuit.36 Commerce Clause authority was specifically

35For authority upon which the congressional finding is based,
see note T, supra., To date seven judicial circuits have upheld the
constitutionality of the congressional finding underlying 5§ 1511 and
1955: United States v. Becker, supra; United States v. Riehl, 460 F.2d
sk (3d Cir. 1972), specifically construing 5 1511; United States v.
Harris, 460 F.2d 1041 (5th Cir. 1972), cert. denied, 409 U.S. 877 (1972);
United States v. Thaggard, 47T F.2d 626 (5th Cir. 1973), cert. denied,
9k 8. Ct. 570 (Dec. 3, 1973); United States v. Hunter, 478 F,2d 1019 (Tth
Cir. 1973), cert. denied, 414 U.S. 857 (1973); Schneider v. United States,
459 F.2a 540 (8th Cir. 1972), cert. denied, 409 U.S. 877 (1972); United
States v. Sacco, 491 F.2d 995 (9th Cir. 197h); and United States v.
Smaldone, L85 F.2d 1333 (10th Cir. 1973).

36United States v. Bacco, supra. This case is an interesting
resolution of a controversy over the constitutionality of Title VIII in
the ninth circuit. Originally decided in conjunction with United States
v. Oberpriller, docket nos. 72-1663, T2-1723, T2-1436, 72-1659, and
T2-1461, by separate three-judge panels, Sacco and Oberpriller were
tentatively in direct opposition to each other. Sacco was reheard by the
court's own motion to have the resolution of the conflict made by the
entire circuit. The case was heard before twelve circuit judges, ten
of whom - concurring in the opinion of Choy, C.J., in which Title VIII was
upheld as constitutional. With that opinion, the ninth circuit joined
six others that had approved Title VIII, note 35, supra, and reiterated
generally unquestioned recent authority with regard to Commerce Clause,
Vaguenes, and Uniformity questions at 491 F.2d 999-1003. In dissent,
However, Ely, C.J., relying heavily on the prior and tentative opinion
of Talbot Smith, J., in Oberpriller, contested the power of Congress to
make such findings under the authority of the Commerce Clause.  In the
only serious reported judicial attack upon such congressional authority
with regard to Title VIII, and the only such attack in recent years
anywhere under the Commerce Clause, Ely, J. argues at 491 F.2d 1017:
"Surely we have arrived at a point when the Federal courts should have
the courage to say to the Congress: 'This far, and no farther!'"
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approved with regard to § 1511 in a leading district court opinion,37 a
case in which the arguments were mnot tied to § 1955 at all.
Related constitutional questions with regard to infringements

upon States' rights under the 10th Amendment and potential violations of

“the equal protection of‘the laws under the 5th and lhth Amendments have

been discussed and summarily dismissed upon the resolution of the

38

Commerce Clause question in connection with Title VIII as a whole.

- The contention that Title VIII might be unconstitutionally vague has

alsc been disallowed.-”

There have been no significant difficulties with regard to
construction of § lSll as yet. The definition of an 'illegal gambling |
business' under § 1511 is identical to that contained in § 1955, so

questions of the intent of Congress as to that definition have also been

3TUnited States v. Garrison, supra, at 348 F., Supp. 1119: "There
can be no doubt that such widespread and profitable activities involve
the use of, the instrumentalities of, and have a profound effect upon,
interstate commerce. Nor can there be any doubt that these jmmense
illegal gambling operations could not survive without the cooperation of
some officials on the State and local level. Section 1511 does not
purport to reach all illegal gambling operations in which local officials
may be involved, but only those of a substantial size that operate on a
regular basis, . And, considering the size of illegal gambling in the
United States and its conexity [sic.] with some State and local officials,
this court cannot say that Congress had no rational basis for finding
that the class of activities proscribed by 18 U.S.C. § 1511 affects
interstate commerce." :

3810th Amendment, United States v. Harris, supra, 1049; Equal
Protection, United States v. Bally Manulfacbturing Corp., 345 F., Supp.
410, 427 (E.D. La. 1972); United States v. Smaldone, supra, 13h3,
Unlted States v. Thaggard, supra, 630—31

39Un1tedetates v. Sacco, supra, 1001, citing Conally v.'General .
Construction Co., 269 U.S. 385, 391 (1926); United Stabtes v. Riehl,
supra,'h59; United States v. Garrison, supra, 1119-1120.
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}
brought under Title VIII as a whole.}o As to the conspiracy aspect of
§ 1511(a), there have been negligible difficulties in the reported cases
to date. There has not been any reported litigation involving the state

of mind requirements necessary for conviction under the statute.
III. TEXT OF STATUTE

§ 1511. Obstruction of State or local law enforcement

(a) It shall be unlawful for two or more persons to conspire
to obstruct the enforcement of the ecriminal laws of a State or
political subdivision. thereof, with the intent to facilitate an
illegal gambling business if —- .

(1) one or more of such persons does any act to effect
the object of such a conspiracy;

(2) one or more of such persons is an official or employee,
elected, appointed, or otherwise, of such Btate or political
subdivision; and ‘

(3) one or more of such persons conducts, finances, manages,
supervises, directs, or owns all or part of an illegal gambling
business.

(b) As used in this section -—-

(1) "illegal gambling business' means a gambling business
vhich ~— :

(i) is a violation of the law of a State or political
subdivision in which it is conducted;

(ii) involves five or more persons who conduct, finance,
manage, supervise, direct, or own all or part of such
business; and

(iii) has been or remains in substantially continuous
operation for a period in excess of thirty days or has a
gross revehue of $2,000 in any single day.

(2) "gambling" includes but is not limited to poolselling,
bookmaking, maintaining slot machines, roulette wheels, or

hO_S_gg_note 2, supra. The excerpt in the text of fn. 27, supra,
concerning the meaning of 'conducts' in connection with § 1511, has
frequently been cited in connection with both statutes for the intent
of Congress as to embracing all but the wagerers within the definition
of those culpable under.Title VIIT ror participation in an illegal
gambling business, See, e.g,, United States v. Becker, supra, 232
United States v. Sacco, supra, at 491 F.2d4 1002: "The word 'participate’
is the key to resolving the controversy. The original bill introduced
by Senator Hruska contained the word 'participate' instead of the six
wvords which presently mark the violation. Other circuits which have
construed 'conduct' have revived this initial meaning,' citing inter
alia, Becker and Riehl, supra.
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dice tables; and conducting lobtteries, policy, bolita or numbers
games, oOr selling chances therein.

(3) "Stute" means any State of the United States, the District
of Columbla, vhe Commonwealth of Puerto Rlco, and any territory
or possession bf the United States,

(¢c) This section shall not apply to any bingo game, lottery, or
similar game of chance conducted by an organization exempt from tax
under paragraph (3) of subsection (c) of section 501 of the Internal
Revenue Code of 1954, as amended, if no part of the gross receipts
derived from such activity inures to the benefit of any private
shareholder, member, or employee of such organization, except as
compensatlon for actual expenses incurred by him in the conduct ‘of
such activity.

(d) Whoever violates this section shall be punished by a fine of
not more than $20,000 or imprisonment for not more than five years,
or both.
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APPENDIX Nl
TRAVEL IN AID OF RACKETEERING
as it relates to
GAMBLING

18 U.s.C. § 1952

T,J.D,



NATIONAL GAMBLING COMMISSION . ' R
Cornell Study--26L4 : ‘ e

- the Justice Department aimed at those persons who were involved in

I. LEGISLATIVE HISTORY

What is now 18 U.S.C. § 19521 yas enacted by Congress in 1961 as
part of Attorney General Robert F. Kennedy's "program to curk organized

crime and racketeering." It was one of a series of bills submitted by

racketeering on a multistate or national level.2

| As originally proposed, § 1952 made it =z felony td travel.in
interstate or foreign commerce with intent to: (1) distribute the
proceeds of any unlawful activity; or (2) commit any crime of violence
to further any unlawful activity; or (3) otherwise premote, manage ,
establish, carry on, or facilitate the promotion; managenent, establishment,
carrying on, of any unlawful activity. An "unlawful activity" wes
defined as any business enterprise involving gambling, ligquor, narcotics,
or‘prostitution which violated Federal law or the law ef the State in

which the enterprise was operated, and extortion and bribery.3

' E.R. 3003, H.R. 3206, H.R. 5230, H.R, 6571, H.R. 6572, H.R. 6909, and e

1Section 1952 was added to Title 18 of the United States Code by
the Act of September 13, 1961, Pub, L. 87-228, 8§ 1(a), 75 Stat. 498,
amended, Act of July T, 1965, Pub. L. 89-68, 79 Stat. 212; Act of
October 27, 1970, Title lI § T01(i)(2), 8L Stat. 1282,

2See Hearings Before the Senate Comm. on the Judiciary on 8. 1653-
1658, 1665, 87th Cong., lst Sess. (1961) [hereinafter cited as 1961
Senate Hearlngs]' Hearings Before Subcommittee No. 5 of the House

Committee on the Judiciary on H.R. 468, H,R. 1246, H.R. 3021, H.R. 3022,

S

H,R. 7039, BTth Cong., lst Sess. (1961) [herelnafter cited as 1961 House 7
Hearlngs] 4 ) , : , -

3The bill was introduced in the Senate as B, 1653, 87th Cong., lst
Sess. (1961), in the House as H.R. 6572, 8Tth Cong., lst Sess. (l967) ‘ :
is set out below in its orlglnal form: ; SERRN e}
§ 1952.  Interstate and foreign travel in ald of racketeerlng o
C enterprises . ‘
(2) Whoever travels in 1nterstate or foreign commerce wlﬁh”xntent S
to —- . : ~
iof

{201
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The Attorney General seht his draft legislation to prohibit
travel in aid of racketeering enterprisés to Congress on April 6, 1961.
In his cover letter to' the Speaker of the House and the Vice President,
the Attorney General’stated: |

Over the years an ever-increasing portion of our national
resources has been diverted into illicit channels, Because many
rackets are conducted by highly organized syndicates whose
influence extends over State and National borders, the Federal
Goverument should come to the aid of local law enforcement authorities
in an effort to stem such activity. .

The effect of this legislation would be to impede the
clandestine flow of profits from criminal ventures and to bring
about a serious disruption in the far-flung organization and
management of coordinated criminal enterprises. It would thus
be of material assistance to the States in combatting pernicious
undertakings which cross State lines.®

«

(1) distribute the proceeds of any unlawful activity; or
(2) commit any crime of violence to further any unlawful
act1v1ty, or
(3) otherwise promote, manage, establish, carry on, or
' factlitate the promotion, management, establishment, or carrying
on, of any unlawful activity
shall be fined not more than $10 000 or imprisoned for not more than
five years, or both.

(b) As used in this section "unlawful activity" means (1) any
business enterprise involving gambling, liguor, narcotics, or
prostitution offenses in violation of the laws of the State in
vwhich they are committed or of the United States, or (2)
extortion or bribery in violation of the laws of the State in
which committed or of -the United States.

¢). Investigations of violations under this section involving
liquer or narcotics shall be conducted under the supervision of
the Secretary of the Treasury.
and (b) by adding the following item to the analysis of the chapter

' Sec.: 1952. Interstate and forelgn travel 1n aid of rackeueerlng

* enterprises. :

“Letter from Robert F. Kennedy, Attorney General, to the Vice
President, 5. Rep. No. 64k, 87th Cong., 1lst Sess. (1961); Letter from
Robert F. Kennedy, Attorney General, to the Speaker of the House,
H.R. Rep. No. 966, 87th Cong., lst Sess. (1961) (reproduced in 1961
U.S. Code Cong. & Adm. News 2664, 2666). :
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Thus, the principal aim of the bill was directed againsv
"syndicate" members who reap rich profits from various forms of
racketeering, especially g;ambling,S but remain immune from local
prosecutioh by living outside the State of actual opératioﬁ of their'b

6

illegal "business enterprises. This concern for the dilemma of local

law enforcement officials existed at least as early as 1950 wheﬁ the

Attorney General convened a conference to discuss the problems presented

by organized crime.T However, it was Attorney General Kennedy's personal

‘interest in the subject that explains the active Federal role undertaken

in 1961 to fight organized crime generally and gambling. in par‘oicular.8

S"The main target of our bill is interstate travel to promote
gambling. It is also aimed at the huge profits in the traffic in liquor,
narcotics, prostitubtion, as well as the use of these funds for corrupting
local officials and for their use in racketeering in labor and management."
Statement of Attorney General Kennedy, 1961 House Hearings at 20.

6”. . . only the Federal Government can shut off the funds which
permit the top men of organized crime to live far from the scene and,
therefore, remain immune from the local officials." Statement of Attorney
General Kennedy, 1961 Senate Hearlng8~f+ l6

TThe Conference was convened at the request of local law
enforcement officials. The motive for the Conference was revealed in
testimeny to Congress: o

. while practically all of the States have laws prohibiting
gambling and gaming, and the use of gambling machines, such as
the notorious slot machine, is prohibited, the efforts of the
local enforcement officials are usually and often frustrated not
only by the hostility and opposition of those who stand to benefit
by these operations, but also by the ease with which the :
paraphernalia, which is essential to gambl:ng operatlons, can. be
distributed in 1nt9rstate commerce,

“Statement of H. Plaine, Department of Justice, Hearings Before ‘the House
- Committee on Interstate and Foreign Commerce, on 8. 3357 and H R 6736

81st Cong., 2d Sess. at 35 (1950) .

BPollner, Attorney General Robevt . Kennedy's Leglslatlve Progrwn :

to Curb Oxganlzed Crime 28 Brooklyn L, Rev 37 (1962).
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The statute was drafted to proscribe only travel in interstate or
foreign commerce for certain enumerated purposes. General travel of

innocent persons would not be affected? and neither would the "social

*

gambler" have anything to fear, since the law was designed td attaclk
only those unlawful activities engaged in as a "business enterprise.“lo
The legislation was limited tc a "business" activity in order to
differentiate between an isolated criminal act and a continuous course

of criminal conduct; it was thus focused on ‘the illicit operations df

organized cri:me.ll The Attorney General described how the statute would

operate to realize its objectives:

If our bill is enacted we will be able to prosecute the courier
who carries the funds across State lines and in conjunction with
the aiding and abetting statute [18 U.S.C. § 2], we will be able

to prosecute the person who caused the courier to travel--namely
the klngpln 12

9n i

. we have carefully delineated an area of law enforcement

“which will disrupt the organized criminal syndicates without interfering

with general travel." Statement of Attorney General Kennedy, 1961 Senate
Hearings at 16. See also Statement of Herbert J. Miller, Department of
Justice, 1961 House Hearings at 336.

10gtatement of "Attorney General Kennedy, 1961 House Hearings at
2k, See 'also Dialogue between Senator Ervin and Herbert J. Mlller,
Deparument of Justlce 1961 Senate Hearings at 255.

llStatemenL of Herbert J. Miller, Department of Justice, 1961
House Hearings at 336; H.R. Rep. No, 966 8Tth Cong., lst Sess.
(reproduced at 1961 U.S. Code Cong. & Adm. News, 266h, 2666) .

121961 House Heérings at 22.
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The Travel Act was introduced in the Senate on April 18,<l96l by

Senator Eastlapd,13 designated S. 1653, and hearings commenced on June 6,

1961, before the Senate Committee on the Judiciary.

b The principal

witness during the Senate hearings was Herbert J. Miller from the

Criminal Division of the Justice Department. It was to him that Senator  ’ N

Keating proposed that the bill be expanded to "apply to the use of the

mails or to the telephone or to transportation facilities, as well as

travel.":? Mr. Miller maintained that by limiting the bill to travel, it ' =

13107 Cong. Rec. 6040 (1961).

thearings were also held on June 19, 20, 21 and 26. 1961 SBenate

Hearings.

151961 Senate Hearings at 111, The basis of Senator Kesting's

remarks was his own bill S. 710 (set out below) which was similar to,
= but

more comprehensive than S. 1653:
§ 373. Conspiracy to commit organized crime offense against any
of the ‘several States '

If two ’or more persons conspire to commit any organized crime
offense against any of the several States, and one or more of such
persons, to effect the object of the conspiracy, delivers for
shipment or transports in interstate commerce any article, or
deposits in the mail or sends or delivers by mail any letter,

-package, postal card, or circular, or transmits or causes to be

transmitted in interstate commerce any message or communication

by wire or radio, or receives any article, letter, package, postal
card, circular, message, or communication after such shipment,
transportation, sending, delivery, or transmission, each shall be
fined not more than $10,000 or 1mpr1soned not more than flve years,
or bhoth. .

If, however, the offense the commission of which is the object
of the conspiracy, is punishable by a lesser maximum fine or
imprisonment than provifded in this section, the maximum punishments
for such conspiracy shall not exceed such lesser maximums.

As used in this section, the term "organized crime offense
means any’ offense proscribed by the laws of or the common law as
recognized in any State relating to gambling, narcotics, extorticn,
intoxicating liquor, prostitution, criminal fraud, or false . ,
pretenses, or murder, maiming, or assault with intent o inflict
great bodily harm, and punlshable by 1mprlsonment in'a penltentlary
or by death.,

§ 37h. Conspiracies resulting in murder, maiming, or great bodily harm = - ,Q
If as a result of any conspiracy violating section 37TLl, 372, or 373 . :
of thls chapter, any person is murdered, maimed, or subjected to great Ly
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.was adopted.,

would be more likely to pass. Neverthelesé, the Séndbe added a new
section to the bill which included Within its scope the use of any
facility'for transportation in interstate or foreign commerce (including
the mail) with intent to do any of the acts prohibited ih the first
section of the bill.6
Senator Keating also suggested that the bill encompass other
crimes such as murder.lT Buthr. Miller's fears about adversé

congressional reaction to such an expansive 1awt8 vere well-founded. No

such far-reaching amendment was made. Although the breadth of the bill

had heen broadened, the number of proscribed offenses remained the same.

- Mr. Miller had argued that Federal investigative and prosecutive

resources would be "overcommitted" if Senator Keating's broad version

19

bodily haim, each conspirator shall, in lieu of any other penalty
or limitation, be punished as herein prescribed: (1) by death if
any person is murdered and if the verdict of the jury shall so
recommend; (2) by imprisonment for any term of years or for life
if any person is murdered and if the death penalty is not imposed;
or (3) by imprisonment for not more than ten years if any person
is maimed or subjected to great bodily harm.

168. Rep. No. 6Lk, 8Tth Cong., lst Sess. at 5, 6 (1961). See
also Remarks by Senator Eastland, 107 Cong. Rec. 13943 (1961).

171961 Senate Hearings at 107, 112.

181961 Senate Hearings at 107.

191961 Senate Hearings at 113.




NATTONAL GAMBLING COMMISSION

. Cornell Study--270

‘ T

The Senate Judiciéry Committee also narrowed the bill in cértain
réspectsl_ The definition of "unlawful activity" was restricted to
include‘a “bﬁsiness enterprise involving . . . liquor on which ‘the
Federal excise tax has not been paid. :.."20 Another narrowing amenément
was inserted in‘response to Senator Ervin's objeétion'that the bill -
could be uséd to punish "evil intent" only.21 He was concerned that a
"crime would be committed whenever a man stepped across the line between
two States with the requisite mental intent, regardless of whether he
ever committed any overt aét to carry that intent into efj‘.‘(-_?c’c}.“e2 Mr.
Miller argued that the bill met ‘Senator Ervin's overt-act requirement,
since prosecutors ﬁould havé to‘show a business enterprise existed and

travel in aid of it.23 The Committee, however, amended the bill, so

" that the gravamen of the offense would be travel and a further act to

, L
aid ‘the enterprise:2

20nppe purpose of [this] amendment is to clarify the prohibiting
of travel in.aid of a business enterprise involving liguor so as not to

" involve the Federal Govermment in petty offenses at the State or local

level which may involve the sale of liquor." S. Rep. No. 6Lk, 8Tth

-Cong., lst Sess. at .2 (1961).

211961 Senate Hearings at 251-5k4,-257-58.

221961 Senate Hearings at 251. 2314,

?h?ection 1, as changed, read:
a) ..
(3) otherwise promote .. . . any unlawful activity and
performs or attempbs to perform any of the acts spe01fled 1n
subparagraphs (1), (2), and (3) after such travel .
Section 2, as changed, read:
(a ) Whoever uses any facility for transportatlon in ;nterstate
or foreign commerce . .. . with intent to ~-
(3) otherwise promote . . . any unlawful activity and
thereafter. performs or attempts to perform any of the acts
specified in subpaxanraphs (1), (2), and (3) .
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The committee has tightened the bill to require that the
individual doing the traveling for the illegal purpose must,
after his travel, perform or attempt to perform one of the acts
forbidden in the bill.2?
The Senate's version of the bill was reported with amendments on
July 27, 196126 and passed the Senate as amended the following day.27
H.R. 6572 was introduced in the House on April 24, 1961 by
Representative Celler.28 Hearings began on May 17 before a Subcommittee
of the House Committee on the Judiciary.29 The Subcommittee, chaired by
Representative Celler, was particularly concerned with the arguabiy

ambiguous language of the statute.30

‘However, no action was taken in
this regard.
The -final House version combined the two sections proposed by the

Senate substituting the present language extending the coverage of the

Act to "whoever travels in interstate commerce or uses any facility in

interstate commerce, including the mail . . . ." The House Committee
was apparently unaware of the significant change it had made. They

retained the Senate's more restrictive title3l and reported that the

25107 Cong. Rec. 13943 (1961).

‘ 26g, Rep. No. 644, 87th Cong., 1st Sess. (1961); 107 Cong. Rec.
138L6 (1961). : -

27107 Cong Rec. 139%2 (1961).
28107 Cong. Rec. 6631 (1961).

 29earings were also held on May 18, 19, 2426, 31. 1961 House
Hearings.

301961 House Hearings at 33-37, 337-k46.

3l”Intersfa.ﬁe and foreign travel or transportation in aid of
facketeering'enterprises.” S. Rep. No. 6UL, 87th Cong., lst Sess. at.5
(1961). : :
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amendment made ''no substantive change in the provisions of the’bill.”32
But the courts have uniformly applied the Travel Act to interstate
fécilities other than those used for travel or transportation. One
further consequence of the House consolidation was the deletion of the

language i:a the Benate bill, “after such travel" and insertion of the

word "thereafter" immediately preceding "performs or attempts to perform."

This was an adéption, esgsentially, of the same language used in section
one of the Senate version and confcrmed with the requirement‘that an
acé be performed subsequent to travel or use of anvinterstate facilityﬂ
There were two other significant Housevamendﬁenté that were major
departures from the Senate version. The first Waé a deletion @f the
Senate's limiting language wifh respect to the type of unlawful liguor
activity prosoribed.33 The second, and mores controve:sial, nade
extortion and bribery an "unlawful activity'" only if undertaken in the
course of a business enterprise involving gambling,'liquor, narcotics

34

or. prostitution offenses. The Senate bill contained no such limitation;
it prohibited travel or the use of any facility for transporation in
interstate commerce, including the mail, in furtherance of Yextortion

and bribery in violation of the laws of. the State in which committed

or of thé United. States."

- 324, Rep. No. 966, 8Tth Cong., 1lst Sess. (1961); 1961 U.S. Code
Cong. & Adm. News 266k, », '

( 4 33See note 20 and'accompanyiﬁg text supra.

—

3brhe Justice Department vehemently opposed the change.  See
Pollner, suEra note &, at Ll. :
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The Subcommittee referred the bill to the full Committee on the
Jud1c1aryj§ which reported the bill with amendments on August 17, 1961. 36
Four days later, the House version passed.3T In view of the significant
differences between the two &ersions, the Sensate asked for a conference38
to which the House agreed.39

The qonferees agreed to accept the Senate version with respect to
the inclusion of any acts of extortion or bribery “in violation of the
lavs of the State in Which committed or of the United States." ‘They

alsc adopted the language of the Sénate version to limit "unlawful

" activity" to liguor on which the Federal excise tax had not been paid.

However, the conference committee apparently failed to catch the
significance of the House version which combined the Senate's two
separate sections into a single section. The House version was agreed

- . Lo
to for its "cosmetic value" i

so that the amendment to . . . title 18

. ..merely adds a new section at the end thereof designated as section
1952.”hl Also, the requirement that an overt act be committed after
having traveled or after having used the facilities of interstate or

foreign commerce, with which both the Senate and House agreed, was

incorporated in the bill using the House language.

39107 Cong. Rec. 14095 (1961).

364, Rep. No. 966, 8Tth Cong., lst Sess. (1961); 107 Cong. Rec.
16262 (1961). '

37107 Cong. Rec. 16540 (1961). 38107 Cong. Rec. 16809 (1961).

39107 Cong. Rec. 17382 (1961).

“OUnited States v. Archer, 486 F.2d 670, 679-80 n,10 (24 Cir.
1973) . ‘

Wy g, Rep. No. 1161, 8Tth Cong., lst Sess. (1961) (Conference
Report). This report was reproduced at 107 Cong. Rec. 1881L-15,
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The conference reportug

was submitted to the House and Senate on
September 11, 1961 and agreed to on the same day.u3 The bill was signed

by the Speaker of the Househu and the Vice Preside‘ntlls and presented to

‘the President on September 12, 1961.1’r6 The following day, the President

signed the Travel Act.u7

~Since that time, § 1952 has been amended twice. The first, in
1965, added the crime of arson to the definition of unlawful activity in
subsection (b)(2). This was the result of a Department of Justice
suggestion that agson was often used by organized crime to collect under

48 Thé

insurance poligies and had thus become another source of revenue.
second améndment was enacted as part of the Compreheﬁsive Drug Abuse
Prevention and Control Act of l970.u9 It inserted "or controlled

substances (as defined in section 102(6) of the Controlled Substances

Act)," after "narcotics" in subsection (b)(1) and deleted "or narcotics"”

from subsection (c).

h2£q.'

“3107 Cong. Rec. 1881h4 (1961) (House); 107 Cong. Rec. 18950 (1961)
(Senate), ,

Wl o7 Cong. Rec. 1898L (1961).
451 g7 Cong. Rec. 19192 (1961).
46107 Cong. Rec. 18990 (1961).
47107 Cong. Rec. 19294 (1961).

48gee H.R. Rep. No. 264, 89th Cong., lst Sess (1965); S. Rep. No.
351, 89th Cong., lst Sess. (1965).

, Y9pun, L. No. 91-513, Title IT, § 701(1)(2), Oct. 27, 1970, 8k
Stat. 1282. For legislative purpose and history, see H.,R. Rep. No.

" 91-1hLk, 91st Cong., 2d Sess. 1970 U.S. Code Cong. & Adm. News k566,
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,v‘lli'
R II. COULT INTERPRETATION
Although the Supreme Court has not definitively passed on the
constituticnallity of the Travel Act,so all Federal Qourts that have
: éonsidereﬁ the matter agree that its enactment was a valid exercise of
congressional power under the Comﬁerce Clause.”l The statute has also
been upheld against attacks based on the Pirst, Fifth and Tenth |

Amendments.

In United States v. Cefone,S2 the defendant, charged with

violating § 1952, argued that since newspapers  and other media frequently
reported predictions as to the outcome of various athletic events and
such  reports were protected under the First Amendment, his telephonic

0 communication of such information was similarly protected. But the

50The cases that have reached the Supreme Court involving § 1952
‘prusecubions have not raised the constitutionality of the statute.
Erlenbaugh v. United States, 409 U.S. 239, 243 n.9 (1972); Rewis v.
United States, 401 U.S. 808, 811 n.5 (1971); United States v. Nardello,
393 U.S. 286 (1969). These three cases only presented questions of
statutory construction. Two other cases involved the suppression of
wiretap evidence: United States v. Kahn, 415 U.S. 143 (1974) Spine’’i
v. United States, 393 U.S. h11 (1969). ‘

5lynited States v. Nichols, 421 F.2d 570 (8th Cir. 1970);

Gilstrap v. United States, 389 F.2d 6 (5th Cir. 1968), cert. denied,

391 U.S. 913 (1969); Marshall v. United States, 355 F.2d 999 {9th Cir.
1966), cert. denied, 385 U.S. 815 (1967); United States v. Barrow, 363 F.2d4
62 (34 Cir. 1966), cert. denied, 385 U.S. 1001 (1967); United States v.
Zizzo, 338 F.24 577 (Tth Cir. 196k4), cert. denied, 381 U.S. 915 (1965).

Cee also United States v. Smith, 209 F. Supp. 907 (E.D. T11l. 1962);

United States v. Ryan, 213 F. Supp. 763 (D. Colo. 1963); United States

v. Corgllo, 281 T. Supp. 24 (S.D.N.Y. 196L4).

52h50 p.2d 274 (Tth Cir. 1971), cert. denied, 405 U.S. 964 (1972),

e—o
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‘due process.

court rejécted his reasoning, denying First Amendment protection to’
criminal conduct53 and othér courts have held 1ik_ewise.5h
The argument that § 1952 usurps the powers reserved to the States
under the Tenth Amendment by attempting to enforce State crimiral laws:
has not.been considered & significant threat to § 1952 and has always
been dgalt with summarily.55 Moreover, no court seems willing fo
impose a limitation upon Congress' power under the Commerce Clausg.56
The most often réised argument undeyr the Fifth Amendmeﬁt57 has
been that § 1952 is so vague and ambiguoué as to constitute a denial of

58 The courts have uniformly held that the statute as a

53The court cited Ginzburg v. United States, 383 U.S. 463 (1966)
for the proposition that speech or conduct ordinarily protected may
lose its protection due to the speaker's (or actor's) intent or the
context within which the speech or conduct occurs. United States v.
Cerone, supra note 52, at 286,

5“8pine11i v. United States, 382 F.2d 871, 890 (8th Cir. 1967),
reversed on other grounds, 393 U.S. 410 (1968); United States v. Borgese,
235 F, Supp. 286, 296 (S.D. N.Y. 196L4); United States v. Corallo, supra

note 51, at 28; United States v. Smith, supra note 51, at 918.

55Unite@_states v. Nichols, supra note 51; Gilstrap v. United
States, supra note 51; Marshall v. United States, supra note 513 United
States v. Barrow, supra note 51; United States v. Kelley, 254 F. Supp. 9
(s8.D. N.Y. 1966); United States v. Corallo, supra note 51.

56

United States v. Barrow, supra noté‘Sl.

:STThere have been several other misCellaheous arguments based on
the Fifth Amendment: (1) United States v. Smith, supra note 51 (defendant
held not to have been placed in jeopardy twice when charged with

"'violating-l8 U.S.C. §§% 1952 and 1084).  Also, with regard to the dupllc1ty

issue, see United States v. McLeod, 493 F.2d 1186 (Tth Cir. 197k4); (2)
United States v. Gebhart, U1 F.2d "1261 (6th Cir. 1971), cert. denied,
LoL U.s. 855 (1972) (exercise of prosecutorial discretion sustained).

58Un1ted States V. Cozettl, 4h1 .24 3khk (9th Cir. 1971); Gilétrag
v. United States, supra note 51, United States v. Zizzo, supra note 51;
Bass v. United States, 324 F.2d 168 (8th Cir. 1963); Turf Center, Inc.

'¥. United Stabes, 325 F.2d 793 (9th Cir. 1963). See also United States v.

Gerhart, 275 F. Supp. 443 (8.D. W.Va. 1967)° United States v. Teemer, 21k
F. Supp. 952 (N.D. W.Va. 1963).
Courts also regect 8- 51m11ar contentlon that § 1952 falls to



WATTIONAL GAMBLING COMMISSION
~Cornell Study——QTT

vhole is sufficiently clear to withstand such attacks. Several cases
have alsoybeeﬁ repofted in which défendants unsuccessfully attacked.
specific words or phrases.59 Defendants also have argued that § 1952

is potentially applicable only to those traveling to States where
gambling is illegal, but not to those traveling to States where gambling
is legal.éo All courts that have considéred the argument have held that
the mere fact tﬂat variation in State laws produces‘differences in |
application, does not make § 1952 repugnant to the due process clause

of thé Fifth Amendment.Gl

The courts have alsovconsistentiy held that brosecutions brought

under § 1952 do not involve an abridgement of the right to travel.62

In United States v. Gerhart,63 the district court for the southern

district of West Virginia stated:

apprise a person of common intelligence of the conduct which he must
avoid in order to be certain not to violate its provisions, as required
by the Sixth Amendment.  United States v. Cerone, s P24 274 (7th
Cir. 1$71), cert. denied, 405 U.S. 964 (1972); Turf Center, Inc. v.
United States, supra; United States v. Teemer, supra.

supra note 58 ("business enterprise').

59y Center, Inc. v. United States, supra note 58 ("facilitate,'
"any facility,” ”1nvolv1ng,” "gambling"); United States v. Cozzetti,

60Uni'ted States v. Ryan, 213 F. Supp. 763 (D. Colo. 1963).

: 61United States v, Schwartz, 398 F.2d W6k, 46T (7th Cir. 1968);
Spinelli v. United States, supra note 54; Turf Center, Inc. v. United
States, supra note 58; United States v. Gerhart, supra note 58; United
States v. Ryan, supra note 60. '

62Gllstrap v. United States, supra note 51, at 8 United States
V. Corallo, supra note 51 at. 28,

63 275 F. Supp. MHB (8.D. W.Va. 1967). This analysis resembles
the approach taken by the courts with respect to First Amendment

‘arguments., See note 53 and accompanying text supra.
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: th¢ citizen's right to travel immediately becomes subordinate

to the right of Congress to regulate interstate commerce vhen the

travel involves the use of an-interstate facility for illicit

purposes. Travel, once tainted by illegality, loses any

constitutional significance.

The courts, for the most part, have been consistent in their

interpretation. of the statute. It is clear that anyone who travels in
interstate commerce, or uses any interstate facility, in order to assist v
or further any "unlawful activity" (as defined in the statute) is subject : S
to pfosecution under § 1952. The person who directs the illegal interstate
activity is subject to prosecution under the aiding and abetting‘statute.6u

Section 1952 does not, however, make 1t a crime per se, for one

who- operates a gambling establishment to travel interstate,65~ For

example; the defendant in United States v. Hawthorne66ﬂhad made

'preparations to move from Indiana to West Virginia, where he planned to

open a supper club which would provide gambling facilities in violation
of West Virginia law. He traveled to West Virginia to connect two tanks
of 5ottléd gas to his recently purchased'trailer. This trip, the |

immediate purpose of which was to move the defendant's family, wasvhéld

to be insufficiently related to his gambling ehterprise to bring it

within the interdiction of the statute;67 On the oﬁher»hand, an

6u18 U.S.C. § 2(a): Whoever commits an offense against the
United States or aids, abets, counsels, commands, induces, or procures
its commission, is punishable as a principal: ’

' 65Uhitedvstates v. Hawthorne, 356 F.2d THO,(hth Cir;) cert.
denied, 384 U.S. 908 (1966).

6614,

67United States v. Hawthorre, supraknbte 65, at Thi-b2.

S . [N . . ;.{
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interstate trip to see one's son was held to violate the statute where

the "dominant motive" of the return trip.was for the purpose of promoting
gambling activity.68 Thus, that travel is motivated by two or nore
purposes, will not preclude conviction under the Act if the requisite
5§ 1952(a) intent is also present.69

While the Travel Act does not proscribe all interstate travel
which may incidentally lead to a furthering of unlawful activity, neither
does it reguire the interstate travel be essential to the wnlawful
activity.TO It is sufficient that the person travel for tﬁe purpose of‘

merely assisting ﬁhe wlawful enterprise. Travel by employees, for

instance, from their homes in New Jersey to a gambling casino in

'Pennsylvania where they worked, satisfied the travel requirement of the

‘statute.Yl

During the Senate Hearings on the Travél Act, Senator Ervin voiced
his concern that patrons of a gambling establishment who traveled
interstate to, for instance, place a bel, were potentially liable under
the proposed legislation if used in conjunction with the aiding and

abetting statute.72

-However, the courts have developed a clear
distinction bestween travel by employees and travel by customers of an

illegai "business enterprise.”73 Not only are patrons not subject to

68United States v. Carpenter, 392 F.2d 205 (6th Cir. 1968).

69United States v. Gooding, UT3 F.2d 425, h28 (5th cir. 1973).

TOUnited States v. Barrow, 363 F.2d 62, 65 (3d Cir. 1966), cert.

denied, 385 U.S. 1001 (1967).

TlId

72Hear1ngs on 8, 1653 1658, 1665 Before the Senate Commlttee on
the Judiciary, 87th Cong., lst Sess., at 256 (1961)

73united.8tates v. Lee, LuUB8 F.2d 60k, 606 (Tth Cir. 1971).



NATIONAL GAMBLING COMMISSION

Cornell- Study--280

\._/‘

liaﬁbility,ﬂL but‘those persons who conduct a gambling operétion frequented
by'oﬁt~of—5tate bettors do not, without more, violate the Travel Act.75‘
Further, .even though the owner of a gambling establishmént is liable for
the foreéeeable interstate travel of‘an employee,76 he cannot be heid
liable for the foreseeable interstate travel of patrons, unless he

17

actively solicits their patronage.

In addition to covering interstate travel, § 1992 also prohibits

“the use of "any facility in interstate or foreign commerce' for certain

specified unlawful activities. The term "facility" has not been ronfined

7uRewis v. United States, 401 U.S., 808 (1970); United States v.
Lee, supra note 73.

T5Rewis v. United States, 401 U.S. 808, 811 (1970): " . . . the

“traveler's purpose must involve more than the desire to patronize the
illegal activity." :

(6Un1ted States V. Lee, supra note T3; United States v. Chambers
382 F.24 910, 913-14 (6th Cir. 1967); United States v. Barrow, 363
F,2d 62, 6h- 65 (3a Cir. 1966), cert. denied, 385 U.S. 1001 (1967);
Unitedfstates v, Zizzo, 338 7.2d4 577,. 580 (Tth Cir. 1964), cert. denied,

381 U.S. 915 (1965).

77There is only dictum to this effect in Rew1s v. United States,
supra note Tk, at 81L, :
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by the courts to travel or transportation facilities; but has been held
to include the telephone,78 the telegraph,79 and. newspapers,BO

The decisions involving the use of an interstate facility contain

analysis similar to that found in the travel cases. Thus, the use of an

' inﬁerstate facility need not be essential to the operation of the illegal

enterprise.Bl Also, most courts, especially the Seventh Circuit, have

reverséd convictions where the use of the interstate facility was only

1nc1dental to the illegal act1v1ty 82

~ T8\enendes v. United States, 393 F.2d 312, 314 n. 2 (Sth Cir.),
cert. denied, 393 U.S. 1029 (1968); United States v. Winston, 267 F,.

Supp. 555, 561 n.8 (S.D. N.Y. 1967); United States v. Borgese, 235

F. Supp. 286, 297 (S.D. N.Y. 1964). But see: United States v. DeSapio.
299 F. Supp. 436 (S.D. N.Y. 1969): One count of indictment alleging use
of telephone in intrastate commerce was dismissed as not stating a § 1952
violation. Cf. United States v. Gebhart, 4kl F.2d 1261 (6th Cir.), cert.

denied, Lob T. U.S. 855 (1971) (absent interstate mailing, § 1952 not

violated) .

79U’nlted States v. McMenama, 403 F.2d 969 (6th Cir. 1968); United
States v. Hawthorne, supra note 65.

8o Erlenbaugh v. United States, 409 U.S. 239 (1972) (causing a
publicatlon to be carried by a facility of interstate commerce with an
intent to facilitate the operation of an illegal gambling business
violated 18 U.S.C. § 1952). The Fourth Circuit, in United States v.
Arnold, 380 F.2d 366, 388 (1967) had reversed a conviction under § 1952
because "the use of the telephone to order . . . transmittal through the
mail [of a sports publication intended to be used to facilitate the
operatlon of a football betting pooll is not the use of a 'facility

to .. . promote .. . . any unlawful activity,' as contemplated by
§ 1952." However, the Seventh Circuit's contrary view (U452 F.24
967) was accepted in Erlenbaugh by the Supreme Court.

8lynited States v. Miller, 379 F.2d 483, 486 (Tth Cirs), cert.
denied, 389 U.S. 930 (1967); United-States v. Vitich, 357 F. Supp. 102,
105 (W.D. Wisc. 1973).

82Reyis v. United States, 401 U.S. 808 (1971); United States v.
Altobella, 4h2 F.2d 310 (Tth Cir. 1971); United States v. McCormick,
42 F.2d 316 {Tth Cir. 1971); United States v. Judkins, 428 F,2d 333

(6th cir. 1970) (calls from Arkansas to appellant's house of prostitution

in Tennessee not shown to have a buaﬁness purpose) [Compare: United
States v. Hdwthorne, supra note 65]. ‘
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It is not clear, however, whether depositing an out~bf—state
check in a bank is a use of interstate commerce sufficient to juétify

convictions under § 1952 based on such an act. In United States v.

é}tobella,83 the defendants were convicted of using interstate commerce
ta facilitate extortion activities illegal under Illinois law. The
Seventh Circuit reversed, holding that the use of ﬁﬁe mails'by anv
Illinois bank through‘which the extortion victim's check, drawn on a’
Pennsylvania bank, was clearedAafter:if had been cashed in I;linois,

did not afford the basis fof‘Federal jurisdiction under- § 1952, The
Fourth Circuit, on the other hand, takes a contrary view. United States

v Salsburlah involved a defendant who financed an illegal gambling ‘

) ~opération in Maryland. Bettors paid bookmakers by check or money order

‘ ‘ which were often drawn on out—of—sﬁate banks. Bookinakers would settle
fheir accounts with the defendant using these out-of-state cheést The
defendant would turn: these instruments over to a drﬁggist,vho provided a
check—cashing éarvice{ The court held that the transmission of these

instruments in the mall to the drawee banks in the clearlng process was

sufflclent to 1nvoke § 1952 85 Also, in United States v. Wechsler,86k

83hu2 7.24 310 (7tn cir. 1971).
8430 r.2a 1045 (Wth Ccir. 1970).

. 85”It iz of no significance that the druggist rather than Salsbury
actually cashed the checks at a bank and started the clearing process
that used the mails, because Salgbury 1n1t1ated the transactions and
guaranteed payment in the event of dishonor.’ Salqbury, supra note 84,
at 1048. The Fourth Circuit further disagrees with the Seventh Circuit;
in Salsbury they believed it did not matter whether the use of inters tate
facilities was tangential to the major part of .an operation 1llegal under

e 5 1952, See note 82 and accompanying text supra.
‘ 86392 F_gdgm,, (hth gj_r,_,); cert . denied, ,392 U.8, 932 '(19'.68)'
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the Fourth Circuit held that the deposit in a bank of a check allegedly

received by a member of a zoning board in payment for his vote on an.

application for re-zoning was held to have been a use of a facility in

interstate commerce.ST This apparent conflict bebtween the Circuits is

best illuminated by the Seventh Circuit's own words:

As in Rewis and Altobella, the interstate activities relied
upon by the Government were the acts of others and were not
actively8§ought or made a part of the illegal activity of the
accused.

It'appearskthat the conflict can be resolved in accordance with the
following iine of reasoning: If the check is written By.a victim
(Altobella) or customer (analogy to Bgyig), and drawn on an out-of-state
bank, the depositing of the check in the defendaht's bénk account will
not constitute use of an interstéte faéility. However, where it is the
defendant who initiates the transaction or where the use of an interstate
facility results from the ant of a participant in the unlawful enterprise,

the courts will find a violation of § 1952.89

87”When one deposits a check, there would seem to be little
doubt that he is using a facility in interstate commerce." Id. at

. 3#7 n.3. ‘

88ynited States v. McCormick, supra note 82, at 318.

89Where Federal officers supplied the interstate element of a
§ 1952 offense, and acted to insure that the use of an interstate
facility occurred by provoking interstate and foreign telephone calls,.
the conviction based on-such acts was reversed: United States-v.
Archer, 486 F.2d 670 (24 Ccir. 1973). ‘ ‘ ‘
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. The breadth given the term ”facili‘cy" ‘has created vanother problem.
| The coﬁrts have uniformly intefpreted the phrase "use of an&‘interstate
fagility" to include wire communications facilities, which are explicitly 4
covered in 18 U.5.C. § 1084.70 Despite this overlap, the cases reflect
the view that there is no merit to the argument that the aboie
interpretation Eénstitutes a. denial of defendant's Fifth Amendment right
not to be placed in jeopardy twice.gl That conduct generally proscribed

in § 1952 and specifically prohibited in § 108k, oﬁ the other hand;

allowved the IMifth Circuit in Nolan v. United States92 to convict under

§ 1084 and yet acquit under §_l952.93

Another type of overlap was noted by the Supreme Court in

ol

Erlenbaugh v. United States. The defendant, charged with violating

‘ § 1952, argued that since he was immune ffom prosecution under § 19'53(b)
(3), the same exemption should be read into § 1952. The Supreme Court
héld that the exception for "any newspaper or similar publication'
contained in § 1953, which prohibits the interstate shipment of certain

95

gambling paraphernalia, was not intended to be read into § 1952.

90§ 1084 fortids the use of wire communication facilities for
interstate transmission of wagering information. See Appendix G, supra,

Pynited States v. McLeod, 493 F.2a 1186 (Tth Cir. 197L); United
States v. Smith, 209 F. Supp. 907 (E.D. I11. 1962). The basis for such
a holding has been that the two statutes require different elements of
proof, , , Ehan : :

92395 F.24 283 (1968).

93For other problems involving the overlap of §§ 1084 and 1952,
seé: United States v. Winston, 267 F. Supp. 555 (8.D. N.Y. 1967); United
States v. Ruthstein, UIE F.2d 1079 (Tth Cir. 1969) (§ 1084 did not so

‘ . preempt State statute prohibiting transmittal by telephone of wagering
v ’ o information as to make impossible defendant's conviction under § 1952).

o9 u.s. 239 (1972). L ot 2HELLT

e
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"Section 1952 also overlaps with 18 U.S.C. § 1082 which pertains
to gambling ships. Section 1082 is restricted to gambling ships "on the

high seas" or "not within the jurisdiction of any State," but § 1952

- would seem to apply to the same activity covered by § 1082 while the

ships remain within the three mile limit of the coast. United States v.

Brennan96 involved "a real floating craps geme" aboard a ship which went
from’New Jersey to New York. The prosecution was brought under § 1952.
Any possible overlap in application of the two statubes, however, is
probably not important since § 1082 is so rarely used;gT Nevertheless;
§ 1952 could, in fact, supersede § 1082 completely, since § 1952 applies
té foreign, as well as interstate, commerce,

There are two crucial.aspects to the application of § 1952, which
the courts have dealt with in a uniform manner. The first is whether
fhe prosecution must show an intent to engage in éonduct in violation of
§ 1952 (i.e., knowing use of an interstate facility) or merely an intent
to engage in conduct in violation of the laws of the State in question.
The intent to promote or facilitate "unlawful activity" has been held

to be an essential element of the offense under § 1952.98 Any act of

9649) F.2a 151 (2d Cir. 1968).

97There has been only one reported case invdlving a § 1082
prosecution: United States v. Black, 291 F. Supp. 262 (S.D. N.Y. 1968).

9BUnited States v. Lee, 448°F.2d 604 (Tth Cir.), cert. denied,
Lo U.s. 858 (1971); United States v. Erlenbaugh, 452 F.2d 967 (Tth
Cir.), aff'd. Erlenbaugh v. United States, L09 U.S. 239 (1971); United
States v. Bash, 258 F. Supp. 807 (N.D. Ind. 1966), aff'd. sub nom.

United States v. Miller, 379 F.2d 483 (Tth Cir. 1967); Cert. denied, 389‘

U.S. 930 (1968); United States v. Roselli, 432 F.2d 879 (9th Cir. 1970)

cert. denied, 401 U.5. 924 (1971); United States v. Colacurcio, 499 F.2d
1401 (9th Cir. 197L); United States v. Isaacs, 3h7 F. Supp. 43, 753
(N.D., T11. 1972).
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- interstate travel or any use of interstate facilities must be undertaken
with that specif;c intent. Nevertheless, there is no requirement of an
intent‘to violate the statute itself.9?

The second aspect is whether the defendan£ must personally
participate in the interstate‘transaction.which the prosecution utilizes
to invoke § 1952. The ansver has consistently been in the negative; it
is sufficient if the defendant knowingly caused the use of a facility in
-interstate commerce.loo

One final interpretive problem should be mentioned, In United

States v. Narc’lello,lol the Supreme Court held that the extortionate acts’

for which appellees were.indicted, which were prohibited by
Pennsylvania's "blackmail laws, Tell within the generic term "extortion"
‘ as used in § 1952.102 The Court noted that extortion need not be

connected with a business enterprise involving the other enumerated

99Id A corollary to this notion is that 1gnozance of the
provisiois s of § 1952 is not a defense. United States v. Bash, supra
note 98, at 810. The issue has also arisen whether a good faith mistake
of local law would be a defense.  The Sixth Circuit has held it is.
United States v. Stasman, 446 F.2d 489 (6th Cir. 1971); cf. United States
v. Gelhart, Lbl r 2a 1261 (6th Cir. 1971)

100ynited States v. Ruthstein, b1k F.2a 1079, 1082 (Tth Cir. 1969)
United States v. Miller, 379 F.2d h83 (7Tth Cir. 1967), cert. denied, 389 U.S,
930 (1968); United States v. Hawthorne, supra note 65,at Th2; United States
v, lezo, supra note 51, at 580.

101393 y.5. 286 (1969).

102506 a1so: Unlted States v. Karigiennis, 1430 F,24 148, 150 (Tth
Cir. 1970), cert. denied, 400 U.S. 904 (1971), (Illinois statute making it ”theft”
to obtain by threat COntrol over prOperty of owner. crezted an offense
which could be generically classified as "extortion" for purposes of
, § 1952). Cf. United States v. Niedelman, 356 F. Supp. 979 (8.D, N,Y. 1973)
.,  (New York crime of "Commercial Brlbery” was not w1th1n meaning of

‘”brlbery” as used in § 1952 ).
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offenses to bé violative of § 1952.103 Further, other courts have held
that, although the statute was aimed at organized crime, the term
”5usiness enterprise" does not require proof that defendant was
associated with an organized crime syndicatelolL or that the offehse,

charged is one commonly undertaken by organized crime.lo5

III. ENFORCEMENT EXPERIENCE

In his testimony before the Subcommittee on State Justice and

. Commerce Appropriations in 1960, then Attorney General William P. Rogers

R . , . .. 106
expressed concern over the significant increase in organized crime.

He was particularly troubled by the problem of how to cope with it:

The Federal Government only has jurisdiction in about 10 percent
of the crimes that are committed in this country and yet people
, feel that the Federal Government is responsible when there
is a serious c?¥ime wave. We are seeking constantly new ways to
attack that pioblem. We do not have the jurisdiction that would
" enable us to do a completely effective job . . . ."107

103Presumably, this includes bribery and arson as well. United
States v. Gooding, 473 IF'.2d 425, 427 (5th Cir. 1973); United States v.
Isaacs, supra note 98; United States v. Archer, 355 F. Supp. 981 {(S.D.
N.Y. 1972), rev'd. on other grounds, 486 F.2d 670 (24 Cir. 1973).

lOuUnited States v. Roselli, supra note 98, at 885-86; United
States v. Phillips, 433 F.2d 1364 (8th Cir. 1970); United States v.
Isaacs, supra note 98, at 753; United States v. Archer, supra note 103.

105Unitea States v. Roselli, supra note 98 at 885-86; Dillon v.

United States, 391 F.2d 433 (10th Cir, 1968) (bingo); South v. United
States, 368 TF.2d 202 (5th Cir. 1966) (poker).

1O6Hearings Before A Subcommittee of the House Conmittee on

Appropriations, 86th Cong., 2d Sess., pt. 2, 32 (1961).
10714,
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Relief was not long in coming. In September of 1961, three

gtatutes were enacted that were specifically designed to attack organized

crime. One of them was § 1952:

This act, which is intended to strike at the direction and
control of unlawful business activities, promises to present a

complexity of legal and enforcement problems . ., . . [I]t is
necessary to compile the. liquor, narcotic, gambling, prostitution,
extortion, and bribery statutes of each State . . . it is [also]

necessary to examine each case presented for prosecution to
insure that thé case, both in form and substance, meets the
tests of legal sufflclency and will serve to 1m§lement the
statute along the lines stressed by Congress

The Criminal Division of the Justice Department requested

$SM0,000 for 30 additional attorneys and 17 clerks and stenographers

for fiscal 1962 to meet the increased workload.109 In the first four

months after 18 U.S.C. §§ 1084, 1952, and 1953 were enacted, 2,100 F.B.I.

investigations were initiated under those statutes.llo This figure had

increased to 12,500 by December, 1963.lll Tncreased activity, of course,

was not restricted to the F.B.I. The Criminal Division requested an

additional $629,000 for fiscal 1963, in part to employ 18 more attorneys

112

in -the Organized Crime and Racketeering Section. Racketeering

lOBHearlngs Before A Subcommlttee of the House Committee on
Appropriations, 87th Cong., 2d Sess., pt. 2, 107 (1963).

P

109Hear1ngs Before A Subcommittee of 'the House Committee on

" Appropriations, B87th Cong., lst Sess., pt. 2, 6 (1962). The F.B.I, also

warned that its workload would "greatly expand." See id., at h95,
llOHearings, supra note 108, at 122,

1llHear:Lngs Before A Subcommittee of the House Committee on
Appropriations,. 88th Cong., 2d Sess., pt. 2, 80 (1965)

lleearlngs, supra note 108, at 5, 126 "Thls is where all the

-~ emphasis is going in the Attorney General's drive on organized nr:Lrne "

Statement of Admlnlstratlve Ass't. Attorney General Andrettay Hearlngs,
supra note 108, at 146, : ,

b
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convictions in calendar 1960 totaled 45 but had jumped to a high of 546
. :

in calendar 196M.“13

Various other side-effects of the enactment in 1961 of the

antiorganized crime statutes were also reported to the Subcommittee.

For ‘example, the increased convictions of racketeers were cited as the

. !
stimulus  for new law enforcement vigor at State and local levels.llp

Also, in 1965 it was reported that:

The utility of the 1961 antigambling laws is being demonstrated
not only by increased prosecutive action, but also by numerous
intelligence reports of gambling operations shubting dowm or
becoming intrastate and relatively minor in.scope and profit.ll5

Again, in 1966, the Subcommittee heard:
| There is no doubt that vigilant enforcement of the new
antigambling laws and wagering tax laws has resulted in a sharp
decline in gambling activity and has inflicted serious financial
dislocation on the syndicate during the past fiscal year.ll
The activity of the Organized Crime and Racketeering Section

continued to be documentedllT for the review of the Appropriations

Committee in the succeeding years. -

113Hearings Before A.Subcommittee of the House Committee on
Appropriations, 89th Cong., 1lst Sess., pt. 3, T (1966).

lluHearings, supra note 111, at k.

: llsHearings , supra note 113, at 88.

l16Hearings Before A Subcommittee of the House Committee on

Appropriations, 89th Cong., 24 Sess., pt. 3, 75 (1967).

117Hearings Before A Subcommittee of the House Committee on
Appropriations, 93d Cong., lst Sess., pt. 1, 504, 516-17 (197h). TFor
a description of major cases brought under § 1952, see: Hearings, 924
Cong., lst Sess., pt. 1 (1972) and Hearings, 9lst Cong., lst Sess., pt.

(1970).
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IV. TEXT OF .STATUTE

§ 1952. Interstate and foreign travel or transportation in‘aid
of racketeering enterprises

(a) Whoever travels in interstate or foreign commerce or uses any
fa0111ty in interstate or foreign commerce, including the mall with
intent to--

(1) distribute the proceeds of any unlawful activity} or
(2) commit any crime of violence to further any unlawful
activity; or 7
(3) otherwise promote, manage, establish, carry on, or
facilitate the promotion, management, establlshment, or
carrying on, of any unlawful activity,
and thereafter performs or attempts to perform any of the acts
specified in subparagraphs (1), (2), and (3 shall be fined not
more than $10, 000 or 1mpr1°oned for not more than five years, or
both.

(b) As used in this section "unlawful activity" means (1) any
business enterprise involving gambling, liguor on which the Federal
excise tax has not been paid, narcotics.or controlled substances
(as defined in section 102(6) of the_ fntrolled Substances- Act)

: - or prostitution offenses in violation oil“the laws of the State in
. ~which they are committed or of the United Staves, or (2) extortion,
’  bribery, or arson in violation of the laws of the State in which -
committed or of the United States. :

(c) Investigations of violations under this section involving
liguor shall be conducted under the superv151on of the Secretary
of the Treasury
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APPENDIX O
TRANSPORTATION OF WAGERING PARAPHERNALIA

18 U.8.C. § 1953

R.8,P,
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organized gambling enterprises.

B

I. LEGISLATIVE HISTORY

Section 1953 of U.8.C. Title~18l waé sp§nsored by Attorney General
Robert Kennedy as. part of his‘legislative program in 1961 to gombat
organiiéd crime and racketeeringg’and was a modification df a bill which
was recommended by Attorney Geﬁeral'Rogers shortly before the Kennedy
Administration took office.3 The legislation'was supported by Attorney
General Keﬁnedy because the States did not have the Jurisdiction to
control the widespread use of interstate facilities by bookmakers and
lottery and policy operators effectivély.u He explained that alﬁhough
there were Federal antilottery statutes which prohiﬁit the interstate
transportation of paper “repreéenting a ticket, chance, share or

interest in a lottery,"S they did not cover, as a result of narrow

judicial construction, much of the wagering paraphernalia used in

6

1sece text of Pub. L. No. 87-218 in section IV.

2§.R. Rep. No. 968, 8Tth Cong., 1lst Sess. (1961); U.S. Code Cong.

& Ad. News, 8Tth Cong., 1st Sess., 2636-37 (1961).

3Introduced as S. 527, 87th Cong., lst Sess. (1961) by Sen. Wiley,

and as H.R. 3246, 8Tth Cong., lst Sess. (1961) by Rep. Cramer, (107 Cong. .

Rec. 1066, 12kl (1961)).

hLetber from Attorney General Kennedy to the Speaﬁei of the House;
April 6, 1961, as reproduced in H.R. Rep. 968, 87th Cong., 1st Sess.
(1961) . . o

518 u.s.c. §§,130l-05-

6France v. United States, 164 U.B. 676 (189T), for 1nstance held .

that the statutes applied only to' papers representing chances on an

existing lotter and not lotteries whieh had already been completed o
Francis v. United States, 188 U.s. 375 (1903), held that a ‘duplicate slip

kretalned by a/lottery operator did not represen+ a chance in the lottery

o SRR
Kh C R
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| ‘ : As Senator Eastland, who introduced the bill in the Senate,
pointed outb:

. the lottery statutes in their present form (do not)cdver'
the many thousands of sports betting pool slips which are
transported daily across State lines, for they do not meet the
traditional definition of a lottery--the payment of a consideration
must be for a prize to be awarded by chance. Even out-and-out.
lottery tickets may be shipped across State lines with impunity
if they are printed in blank, shipped, and then locally
overprlnted with the paying numbers.

Section 1953 was, therefore, drafted with broad, comprehensive
lénguage to close the,loopholes in the lottery statutes and to provide
the Federal Government with the necessary authority to control the
interstate transportation of wagering paraphernélia.8

The bill recommended by Kennedy differed from Rogers' ‘bill in

C that it included a clear state of mind requirement and made the scope
‘ of the prohibitions more specific. The element of knowledge was added

because it was believed that since the bill imposed criminal sanctions,

there might be constitutional gquestions if it did not require some

and therefore was not prohibited by the statutes. In United States v.
Rich, 90 F. Supp. 624 (E.D. I1l. 1950), the court held that the use of
mails in advertising and conducting & bookmaking business did not
violate the statutes because bookmaking did not fit the traditional
~definition of a lottery. Hearings Before the Senate Judiciary Committee

on the Attorney General's Program to Curb Organized Crime and
Racketeering, 87th Cong., lst Sess. (June 6,19,20,21 and 26, 1961)
(Hereafter referred to as Senate Hearings) at lh

7107 Cong. Rec. 13902 (1961) (Remarks of Senator Bastland) .

. BSenate Hearings at 9, Kennedy testifying; 107 Cong. Rec. 13902
(1961) (Remarks of Senator Eastland); H.R. Rep. No. 968, 8Tth Cong.,
1st Sess. (1961). L
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element of mens rea.9 Also, it was necessary to make the bill more

- gpecific in ordgf to more effectively assure that the loopholes left

open by the lottery statutes would be closed,lo

The bill for § 1953 was introduced in the Senate by Senator
Eastland, Chairman of the Judiciary Committee, on April 18, 1961.11
Hearings on the bill were held before the Judiciary‘Committee between

June 6th and 26th,12 and before the Executive Session oﬁ,the Judiciary

Committee on July 10th, 1ith, and 26th.13 Az a result of these hearings,

éeréain changes were made by the Senate in the original bill.

At the request of the Post Office, for instance, the Senate

amended the bill by prohibiting the mailing of wagerlng paraphernalia, 1h
7 !
This amendment gives the Post Office Jnygﬁdlctlon over such violations;

since the Cdngress has plenary power over the mails, this amendment also

prohibits intrastate as well as interstate maiiing.15

‘9The element of mens rea, redquiring a criminal state of mind, has
traditionally been considered necessary in any criminal statute.
Hearings Before Bubcommittee No. 5 of the House Judiciary Committee on
Legislation Relating to Organized Crlme 87th Cong., lst Sess. (May 17,
18,19,2k,25,26, and 31, 1961) (Heréafter referred to as House Hearings)
at 283 326 and 378, ‘ -

10g¢e note 8 sugra.

1ls, 1657, 8Tth Cong., 1st Sess. (1961); 107 Cong.‘Rec;;GOhO”‘
(1961). : : ~ ,

»

*

lgggglnote 6 supra.

l3Hear1ngs Beforeithe Executive'Session of the Sehaﬁe‘Cpmmitﬁee :
on the Judiciary on S. 1657, 87th Cong., lst Sess. (July 10, 11, and 26,
1961) (Hereafter referred to as Executive Session). :

s was done by adding section 2 to the bill which amends 18
U.S.C. 1302 to include "any article described in section-1953". 8.

.Rep: No. 589, 87th Cong., lst Sess: (1961); Letter from Acting

' Postmaster, General Brawley to Rep. Celler, May 16, 1961, as reproduced
" 4n H,R. Rep. No. 968, 8Tth Cong., 1lst Sess (1961) (Thé amehdment was
- endorsed by the Justlce Department (H R, Rep No. 968, 87th Cong., 1st
. Sess. (1961))) ; : : :

- ltjhﬁr_n-,p B T L LR O L E PR S IS T SR L [ UL PR L
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in addition to bréadening the bill, the Senate added the first
fhree exemptioné found in sﬁbsection (b).16 The first exemption was
added by the Judiciary Committee in order to protect legalized
parimuﬁuel be’c.ting.l7 It was suggested by a represéntative of the
American Totalisator Company (which supplies equipmentkused iﬁ parimutuel
wagering'pools) 18 aﬁd it would allow such cempanies to ship parimutuel
betting equipment to Stafes which have legalized parimutuel betting. It

would also allow an individual to redeem a legally acqguired parimutuel

ticket from anywhere out—of—state.lg

16

The need for exemptions was apparent because the scope of the
prohibitions was broad encugh to cover certain lawful activity. The
only exemption that was part of the original bill as introduced was

that for common carriers. That exemption was considered necessary

because it was apparent that common carriers would not be able to tell

- whether boxes they received contained wagering paraphernalia unless

they were marked. Even though common carriers would not be prosecuted
under § 1953, it was noted that if a common carrier did transport

wagering paraphernalia knowingly, the Interstate Commerce Commission would
have the authority to revoke its license. (Senate Hearings at 297, 303) .

178, Rep, No, 589, 87th Cong,, lst Sess. (1961). The Justice
Department had not taken legalized parimutuel betting into account when
drafting the legislation, but it agreed that it should be exempt.
(House Hearings at 352; Senate Hearings at 294-95).

18 ouse Hearings at 262.

19Sénate Hearings at 293-95.
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After the exemption for parimutuel betting was addéd, Senator

K,Cannon of Nevada recommended that § 1953 be further amended to include

a similar exemption for legalized gambling.go In a prepared statement

to the Senate Judiciary Committee on June 2lst, he requested such an
amendment, Bubt no action was taken at that time.Z; 'During.the hearings
before the Executive Session of thevSenate Judiciary Committee, Cannon

22 and two days later, Senator Eastland offered

again raised the issue,
the amendment on the floor of the Senate where it was approved and
passed as part of the bill.23

The last exemption the Sénate added was for the interstate
trapspbrtation of newspapers or similaf pﬁblications. It was spurredvby
testimony from the A.C.L.U.,which indicated that without such an
exemption an individuaL in certain situations;cduld be proséCutéd under
§ 1953. for carrying a New York Times acrosg Jtate lines.zu The Justice
Department plaimed that the exemption was unpecesséry because newspapers

are not "designed" for gambling and, therefore, would not be covered by

§ 1953; bubt it added that it had no objection *to their exclusion.2?

20genator Cannon did not want the States which had legallzéiT‘
parimutuel betting to get preferential treatment over Nevada, whose pollcy
towards legalized gambling is, of course, the most liberal.

2‘35;:‘enate Hearlngs at 302—03. ¢2Expﬂutlve Ses51on at llY
23107 Cong. Rec. 13902-03 (1961).
V ELLSenate Hearlngs at MB House Hearings at 383 The reason why

the A.C.L.U. was concerned was: that most papers carry sports *nformatlon4
which could be used in bookmaking. The exemption. would protect. people

~who carried a newspaper across State lines, and % would also protect

the owners and publishers of newspapers who might! otherw1se be prosecuted
under 18 U.S.C. § 2(a) "for aiding and abettlng In. llght of Erlenbaugh -
v. United States, 1409.U,S. 239 (1973) this fear was unaustlfled See
text accompanylng note 50 infra. e ~ o

255enate Hearlngs,at 289,
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Aftsr the exemption for parimutuel betting was added, Senator
Cannon of Nevada recommended that § i953 be furfher amended to include
a similar exemption for'legalized gambling.go In a.prepared statement
to the Senate Judicidry Committee on June 21st, he reqﬁested such an
amendment, but novaétion was taken at that time.ok During ths'hearings
before the. Executive Session of the Senate Judiciary Committee, Cannon

again raised the issue,22

and two days later, Serdator Fastland offered
the amendmernt on the floor of the Seriate where it was approved and
passed as part of the blll 23

The last exemptlon the Senate added was for the interstate
transportation of newspapers or similar publications. It was'spurred by
testimony from the A,C.L.U.;Which indicated that without such an
exemption an individual, in certain situations, could be prosecufed under
§ 1953 fqr carrying . a New York Times across State lines.eu The Justice
Department claimed that the exemption was unnecessary because newspapers

are not ”designed”vfor gambling and, therefore, would not be covered by

§ 1953; but it added that it had no objection to their exclusion.2?

20genator Cannon -did not want the States which had legalized
parimutuel betting to get prefe*ﬂntlal treatment oveér Nevada, vhose policy

. towards legallzed gambling is, of course, the most liberal.

. 2lSenate Hearlngs;at»302~03. 22Fxecutive Session at 117.
23107 Cong. Rec. 13902-03 (1961).

2hgenate Hearings at 48; House Hearings at 383. The reason why
the A.C.L.U. was cghcérned vas tham most papers carry sports information

.which could be used in bookmaking., The exemption would protect people

who. carried a newSpaper across State lines, and it would also protect

- the owners and publishers of newspapers who might otherwise be prosecuted

under 18 U.8.C. § 2(a) for aiding and abetting. In light of Erlenbaugh

" v. United States, 409 U,S. 239 (1973), this fear was unjustified. See

text accompanying note 50 infra.

25Senate Hearings at 289,1
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Dufing the Executive Session of the Sehaté Judiciary Committee it

was decided not to use the term "press" (which was suggested by the

A,C.L,U,) due to the fear that some fgture Postmaster General might
construe the term too narrowly.26
After these amendments were added, the bill pésSQd the Senate on

July 28th and was referred to‘the House for considération.gT‘

RepresenfatiVe Celler introduced the bill fér 5‘1953 in the House

on April 2k, 1961.28 Hearings were held on the bill before Subcommittee

No. 5 of the House Judiciary Committeei29

. The subcommittee sought to amend the, bill by exempting "any games

sold for use in legally organized clubs,‘cnéiches or other nonproflt
Qrganlzatlons.” The Department of Justice, however, strongly opposed
. this exemption, and it was subsequently struck by the cdmmittee.30
Aside froﬁ s§me teéhnical amendments, the Hoqse Judiciary Commiﬁfee
amended the bill by adding subsection (c) making it clear that § 1953

is ndt intended to preempt any State law.3l

26

Executive Session at 17.

27107 Cong. Rec. 13902-03 (1961).

28y R, 6571, 87th Cong., lst Sess. (1961); 10T Cong. Rec. 6631
.
(1961). See copy'of the bill, as introduced, in section IV.

29See note 9 s supra. Although the bill passed the Senate flrst the
hearings in in the House were held earlier than those in the Senate. , ;
Consequently, most of the 1ssues raised by the House were resolved by
the Senate.

30Pollner ‘Attorney General Robérth Kennedy's Legislative fﬁi ;‘
Program to Curb Organlzed Crlme and Racketeerlng 28 Bklyn L. Rev. 37, o
Eh (1961) ~ : o : . e

| . ~ 3l4.R. Rep. Wo. 968,? 87th Cong., 1st Sess. (1961).
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With tﬁése few changes, the bill passed the House on Ahgust 215t.32."
Atﬁthe recoﬁmendation of Senator Eastland, the Senate concurred with the
House's amendments3S and the bill became law on September 13, l96l.3u

On January 2, 1975, Pub. L. No. 93-583 was enacted.3” The purpose
of the Act was to exclude State-operated lotteries from the scope of
Federal criminai restrictions. 'It added §& 1307 to U.S.C; Title 18 and
amended § 1953 by adding a fourth exemption to subsection (,b).36 Those
vho supported the Act feared possible prosecution of State-operated

lotteries under certain Federal statutes, including § 1953.3T

IT. COURT INTERPRETATION

There has been little litigation concerning § 1953, and what
little there has been has centered around two major areas. The first
involves the question of whether the statute prohibits activity connected

with legalized gambling. In United States v. Fabrizio,38 the Supreme

Court held that § 1953 comprehensively proﬁibits the interstate

transportation of all;wagering paraphernalia which is not specifically
exempt. In that case, the defendant was prosecuted for buying tickets

for the New Hampshire Sweepstakes on behalf of out—of—sfate residents.

32107 Cong. Rec. 16537-40 (1961).

337d. at 1769k, |

34pct of Sept. 13, 1961, Pub. L. No. 87-218, 75 Stat. 4o2.

35120 Cong. Rec. 522542-43; H12599-609 (daily ed. Dec. 20, 197h).
36§gg_text of statute in'section Iv, iéigg.

37120 Cong. Rec. 12601 (1974). .

38385 .8, 263 (1966).
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e Court held Lhat Lhe acl of gending the acknowledpments of pgrchase
across Glate lines vielated § 1953. The exemption for legalized gambling
in subsection (h)(?) was not-applicable, sinee it only excluded betling
materiols coming iuLo (not leaving) a State which hqs leganlized gambling,
Thu recenl exempbion Ior Sltate-operated JoLterJe“J) would, hovever, applyk
in this case teday, Lut since the exemption is relutively narrow, the
pfoblem orlho whal depree § 1993 wight further resbricl lepgalived
gambling femuiun unresolved.l

The soacard area Jnvmlvn" the interpretabtion Ly a series of cases

of the exemption in (b)(3) for newspapers and similar publications. 'The

is . L e ) AP

Tirst nase, Helly v. Illinois Bell Telephone 99,,'l held that receiving

cr transmitbing gambling information Lor the purposes of news. reporting
. . o Gy W . .

did nol violate 18 U.8.C. §5§ 108h 1952 or 1953. “ Yhe defendants in

that case owned and published the "Louisville Daily Sporb News,” a

"tout sheet' priwrily devoted to horse racing information and admitiedly

;39§§gvnohe 36 supra. This exemption, of course, was not in eflect
at the time bhe cuage was decided. :
. hOWhun fenator Cawion proposed the exemplion fer legalized gambLlng,
o he requested thak il Le uodeled after the very broad exemption for
\l parimutuel bebling. t( Sec notes 21 & 22 supra ) If it had Leen; it would,
of course, resolve the problem of Lhe tourist vlio erosses a Slate line

B with the &dhnochdrmenb of purchase; but, on the other hand,. it would

)L‘/(\' pelhap prooludw the progecution of an 1nd1v1nual like the defendant- in

R the Falwrizio case;vho by conducting an lnLOI»L‘LP seheme Lo purahaae
W sweepstakes lenvbs undermines the antigambling DOJLCLGS of vther Btates.
s : . ' .
Ny hlsps poog 1 W8 (Tih Cir. 1963).

‘l
v XN ‘ |
- . . h”ﬁ 108k, which h¢u an exemption: for uews rﬂportlnl prohibits
the use of wire communicalion facilities in interstate commerce for the
transmission of bets or information assisting in the placing of bets on
sporting events; § 1952 prohibits the use of any interstate Eac1llty fop.
the purpose of Fanllltailng an unlawful gamblgnh Pnterprlsc

© e
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The Court held that the act of sending’the acknowledgments of‘puréhase
across State lines violated § 1953. The exemption for legalized gambling
in subsection (b)(2) was not applicable, since it only excluded betting
materials coming into (not leaving) a State which has legalized gambling.
The recent exemption for State-operated lotteries39 would, however, apply
in this case today, hut since the exemption is relatively narrow, the
problem of to what degree § 1953 might further restrict legalized
gambling remains unresolved‘ho ' |
The second area involves‘the ;nterpretation by a series of cases
of the exemption in (b)(3) for newspapers and similar publications. The

L1

first case, Kelly v. Illinois Bell Telephone Co., held that receiving

or transmitting gambling information for the purposes of news reporting

did not violate 18 U.S.C. §5 1084, 1952 or 1953."2 The defendants in

" that case owned and published the "Louisville Daily Sports News," a

"tout sheet!" primarily devoted to horse racing information and'admittedly

39§gg_note 36 supra. This exemption, of course, was not in effect
at the time the case was decided.

b’OWhen Senator Cannon proposed the exemption for legalized gambling,
he requested that it be modeled after the very broad exemption for
parimutuel betting. See notes 21 & 22 supra, If it had been, it would,
of course, resolve the problem of the tourist who grosses a State line
with the acknowledgment of purchase; but, on the other hand, it would
perhaps preclude the prosecution of an individual, like the defendant in
the Fabrizio case, who by conducting an interstate scheme to purchase
sweepstakes tickets undermines the antigambling policies of other States.

Bl3o5 ¥.2d4 148 (7th Cir. 1963).

‘ h2§ 1084, which has an exemption for news reporting, prghibits
the use of wire communication facilities in interstate commerce for;the
transmission of bets or information assisting in the placing of bets on
sporting events; § 1952 prohibits the use of any interstate facility for
the purpose of facilitating an unlawful gambling enterprise.
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very useful to bookmakers. In a related case, United States v. I{ell‘y,ll3

the same defendants were prosecuted under § 1953 for distributing the
"Louisville Daily Sports News" across State lines. In holding that the
publication was exempt under (b)(3) as a matter of law, the Court
referred to the earlier case and commented that‘it would be incongruous
to allow the defendants to receive information for the purpose of
publishing the paper and then prohlb them from distributing the
finished publlcatlon

The Court in United States wv. VAz.a,ruh followed United States v.

___;X and held that tout sheets were exempt under § 1953; but it went on
to hold that the exemption did not apply to § 1952 The Court found
' that the defendant had intended ”to facilitate the carrying on of the
. numbers: racket in the State of Michigan" by distributing a tout sheet

and, consequently, had violated § 1952.h5 The Court refused to

hypothesize about other services which might facilitate a numbers racket,

but simply stated that the tout sheet was a "unique product, created for

and devoted to, the service of a racket" and, therefore, was encompassed

by § 1952.u6

43308 7.2d 227 (6th Cir. 1964).
Mipk3 ¥, Supp. 345 (B.D. Mich. 196k).
4514, at 349.

"614. at 350.

o

iy
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The next case, United States v. Arnold,hT held that using an

interstate wire communication facility to order a newspaper did not

violate § 1084, The Court in that case reasoned that since the newspaper

was exempt under § 1953, it should not be unlawful to have it delivered--
even though it is being used for the purpose of aiding an unlawful
gambling enterprise. = The subseguent casesh8 have fejected Arnold and

have distinguished Kelly v. Illinois Bell Telephone Co. on the grounds

that in that case none of the defendants were involved in receiving
wagers or bets.

As a result of these inconsistent decisions, the Supreme Court

kg

attempted to resolve the matter in Erlenbaugh v. United States. It

rejected the reasoning in Arnold and held that the newspaper exemption

4in § 1953 did not apply to § 1952. In justifying its decision, the

‘Court explained that since § 1952, unlike § 1953, is restricted to

unlawful businesses it is unnecessary for it to include an exemption for

newspapers which is merely designed to protect innocent people. In

addition, the Court said that since "knowledge and intent to transmit

gambling paraphernalia in interstate commerce are elements of the crime
created by . .8 1953,”50 the exemption is not really necessary for

that statute either.

47380 F.2a 366 (Lth Cir. 1967).

48 nitea States v. Kish, 303 F. Supp. 1212 (N.D. Ind. 1969);
United States v. Ross, 3Tk F.2d 227 (6th Cir.), vacated on other
grounds, 390 U.S. 20k (1967). f

"Ouog u.s. 239 (1972).

5O‘I‘he‘Court cited United States v. Chase, 372 F.2d U453, L460
(Wth Cir.), cert. denied 387 U.S. 90T (1967). :
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In Erlenbaugh, the defendant was in the business of receiving

' bets (as were the deferidants in Kish and Ross5l), but, unfortunately,

the Court did not limit its holding by this fact.’® In'gg§£?3 it was
not clear whether the defendants were involved in rece1v1ng bets, but
the language in that case was broad enough to include thelr actlvlty'of’
distributing a tout sheet regardless of Whether they were or not. |

Therefore, as a result of those two cases, it appears that Kelly v.

Illinois Bell Telephone Co. 54 mgy no longer be good law,

In other areas, ‘the ‘courts have held that § 1953 applles to
flash paper which is intended to be used in gambling.55 There was
testimony in the House Hearing that the term "similar game" was too
open—ended and might include virtually any form of gambling.56 The
Justice Department, however, claimed that since the enﬁmeratedkgames had

very well defined meanings, the courts should have no difficulty in ‘

58

deciding what games are in fact "similar."?! Tn United States v. Bakern

the one case which addressed the problem, the Court did not have any ;

s difficulty in resolving it. The exemption in (p)(2) for legalized

gambling has been held to apply only to the States, and it does not

SlSee note 48 supra.

52ps did the courts in Klsh ‘and Ross in order to distinguish
Kelly V. Illln01s Bell Telephone Co.

53See note Il supra. 5“sée note 41 supra.

15

SSUnited States v. Scaglione, HhE:F.2d1182;(5th Cir.), cert.

. denied, 404 U.s, 9kl (1971)

56House Hearlngs at 161, [ 571& at 351

58364 F.2d 107 (3d Cir.); cert. denied, 385 U 5. é86 (1966).
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Rt include betting materials sent to a: foreign country:59 The courts have

also held‘that § 1953 can be used to prpsecute a principal who directs

his agent to send or carry wagering paraphernalia in interstate commerce.6O

In general, § 1953 has been well receivad by the courts. Unlike

their treatment of the lottery statutes, they have interpreted the
prohibitibns bf g 1953 ’t)roauiljy,6:L A remaining problem, however,4is

- whether and to what extent §»l952 supersedes‘ﬁ 1953. Because the
exemption for newspapers in § 1953 does not apply to § 1952, in certain
cases the prosecution can proceed under § 1952 even thdugh it could not

proceed under § 1953.62

The extent to which this will detract from the
usefulness of the exemption for newspapers remains unanswered‘by the

courts.
ITI. ENFORCEMENT EXPERIENCE

Although there have been no specific appropriations for the
~enforcement of § 1953, there is a certain amount of information>whiCh
is“usefﬁl for an understanding of how this section and the others which
veré paséed at the same time affected the budget for the Departmént of"

Justice,

| *JUnited States v. Baker, 36l F.2d 107 (3d Cir.) cert. denied,
1 385 U.S. 986 (1966).

60United States v. Zambito, 315 F.2d 266 (bth Cir.), cert. denied,
373 U.S. 924 (1963). ~ ;

61

IR o Arguably, the courts may have interpreted the scope of the
= ) prohibitions too broadly and at the expense of the exemptions. See
L N the discussion of United States v, Fabrizio, notes 38-40 and accompanying
: . text supra. : :

62United States v. Azar, supra, note 4l.
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During the appropriations hearings beforé the House in February,
1961, Atforney General Kennedy referred to the pfoposed legislation on
gambliﬁg which Attorney General Rogers sent to the Congress; and iater‘
that year, before the Senate, he referret to the bills which he had
recently introduced on the same subject, and said that if the bills were”
passed, the Jushicé Depaétment would need suppleméﬁtg} appropriations.63

After the legislation passed, the Justice Department continued to‘

refer to these new Acts from year to year as one of the reasons why the e

Department's requests for appropriations were increasing. The caseload -

for the Organized Crime Section of the Criminal Division of the Justice

Department more than doubled from 1962 tov1965,6u

apparently as a result
of this new legislation. Also, the number of cases that were investigated

by the F.B.I. under these Acts alone went from 5, 361 in 1962 to lS 600

at the end of fiscal l96h

- 63Hearings Before the Subcommititee of ths House Committee on
Appropriations for the Department of State and the Department of Justice,
(Hereafter referred to as House Appropriations) 87th Cong., lst Sess.

(Feb. 28, 1961) at 11. Hearings Before the Subcommittee of the Senate
Committee on Appropriations for the Department of State and the Department
of Justlce (Hereafter referred to. as Senate Appxonrlatlons) 87th Cong.,
lst Sess. (June 19, 1961) at 262. :

6uThe number. of cases recelved went from 526 in 1962 to 1 023 in
1965. House Appropriations, 88th Cong., 1lst Sess. (Jan. 29, 1963) at
95; 89th Cong., lst Sess. (Feb. 9, 1966) at 77. :

‘////

65House Approprlatlons, 88th Cong., lst Sess. (Jan. 29 1963) at -
8; 89th Cong. ; lst Sess. (Mar. 1, 1965) at 88. . :
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This increased work load in the Organized Crime Section and the

increase in.the requested and actual appropriations for the Criminal

Division, as shown in the charts below, indicate to some extent the

-

impact of § 1953 and the other statutes which were passed at the same

time,; on the appropriations and the budget for the Department of Justice

in the years immediately after l96l,during‘the Kennedy program.

The Caseload for the Organized Crime Section of the Criminal Division,66

Acﬁual No. of

Cases Received 84 810 685 493 L403 526 755

Original :
Estimate - -850 875 580 375 375
Revised :

530 T25

Estimate

Year | 15T 158 159 160 6L 62 163 '6h 165 166

968 1,023 911
725 800 900

790 900

661ouse Appropriations, 86th Cong. 1st Sess. (Feb. 4, 1959) at
180; 86th Cong. 2d Sess. (Feb. 3, 1960)at 101; 87th Cong., 2d Sess.
(Jan, 23, 1962) at 108; 88th Cong., lst Sess. (Jan. 29, 1963)at 95;
88th Cong., 2d Sess. (Jan. 30, 19€4) at 8k4; 89th Cong., lst Sess.
(Mar. 1, 1965) at 9L; 89th Cong., 2d Sess. (Feb., 9, 1966) at T9.
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Appropriations for the Criminal Division of the Justice Department.67

Year Original Request k Actual Aﬁpropriétion
1957 | | | $1,200,00
1958 $1,274,000 1,286,000
i959 1,579,000 1,579,000
1960 | 1,618,000 1,616,000
1961 | 1,604,000 1;890,000
'1962 : 1,815;000* 2;h71,odo
1963 . 3,100,000%% ' 3,011,000
1964 3,232,000 e 3,186,000
1965 . 3,352,000 . ‘: 3,325,000
1966 3,491,000 ‘ 3,168,000
. v *This request was later raised to $2,35§,OOO.68 |

¥*This large increase in appropriations was requested in January,
1962, just a few months after the gambling legislation was enacted and
it was in anticipation of the increased workload. '

u67House Appropriations, 85th Cong., 24 Sess. (Jan. 14, 1958) at 59;
86th Cong., lst Sess. (Feb. 4, 1959) at 186; 86th Cong., 24 Sess. (Feb, 3,
1960) at 97; 87th Cong., 1lst Sess. (Feb. 28, 1961) at 92; 87th Cong., .
2d Sess. (Jan. 23, 1962) at 103; 88th Cong., lst Sess. (Jan, 29, 1963) at 2;
88th Cong., 24 Sess. (Jan. 30, 196L) at 45; 89th Cong., lst Sess. (Mar. 1,
1965) at 85; 89th Cong. 24 Sess. (Feb. 9, 1966) at T2. .

68Senate Appropriations, 87th Cong., lst Sess. (Jﬁne 19, 1961) at
olo., ' - e S
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. IV. TEXT OF STATUTE

§ 1953. Interstate transportation of wagering paraphernalia.
(a) Whoever, except a common carrier in the usual course of its

- business, knowingly carries or sends in interstate or foreign

commerce any record, paraphernalia, ticket, certificate, bills,

slip, token, paper, writing, or other device used, or to be used,

or adapted, devised, or designed for use in (a) bookmaking; or
(b) wagering pools with respect to a sporting event; or (e¢) in

-a numbers, policy, bolita, or similar game shalL be fined not

more than $10,000 or imprisoned for not more than flve years or
both. -

(b) This section shall not apply to (1) parimutuel betting
equipment, parimutuel tickets where legally acquired, or
parimutuel materials used or designed for use at racetracks or
other sporting events in connection with which betting is legal
under applicable State law, or (2) the transportation of betting

'i . .. materials to be used in the placing of bets or wagers on a
ﬂ . ' sporting event into a State in which such betting is legal under
. ' the statutes of that State, (3) the carriage or transportation
~in interstate or foreign commerce of any newspaper or similar
publication, or (4) equipment, tickets, or materials used or
A designed for use within a State in a lottery conducted by that
I o State acting under authority of State law.

‘ (c) Nothing contained in this section shall create Immunity -
from criminal prosecution under any laws of any State, Commonwealth
of Puerto Rico, territory, possession, or the District of Columbia.
and by adding the following term to the analysis of the chapter:

Section 1953. Interstate transportation of wagering paraphernalia.
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APPENDIX P

PROHIBITION OF ILLEGAL GAMBLING BUSINESSES

18 u.s.c.

§ 1955

o
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+I. LEGISLATIVE HISTORY

On Octcber 15, 1970, President Nixon signed into law the Organized

Crime Control Act of 1970, a comprehensive series of measures designed

to bréng organized crime under more effective Federal control.l The Act

included changes in several areas of criminal -procedure and substantive

law, including the establishment of special grand jurles, immunity
grants, extended sentencing for recidivists; and new provisions related
to racketeering. Title VIII of S. 30, which was to become Sections 1511
and 1955 of 18 ﬁnited States Code, dealt with syndicated gambling. |
Title VIII was included in the 1970 Act‘because it was félt that
restricting syndicated gambling was directly related to the larger issue
of organized crime control. The consensus among law enforcement
officials was that gambling was the single most lucrative source of
revenue for the undérworld.2 Constricting the inflow of capital from -
gambling would thus affect the operations of organized crime throughout

the range of its activities.

1Pub. L. No. 91—1;52, 84 stat. 922, October 15, 1970.

25ee generalgg,Tash Force Report: Organized Crime, Report by the
Pre31dent's Commission on Law Enforcement and Administration of Justice
(1967), Permanent Subcomm, on Investigations of the Senate Comm, ‘on
Government Operations, Gambling and Orgenized Crime, S. Rep. No. 1310,
8Tth Cong., 2d Sess. (1962
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‘Prior to the 1970 Act, there was no difect Federal prohibition of

gambling. Insﬁead, Congress had exercised its regulatory powers‘narrowly'

and dealt only with interstate aspects. . Intersﬁate travel.for purposés
of gambling in violation of State léw, interstate cOmmunicatioh of
illegal gaﬁbling information, and interstate transportation of certain
gambling devices were prohib;ted by 18 U.S;C; §§ 1952, 1084, and 1953,
Wagering tax statutes had been used to prosecute syndicated gambling
enterprises through the Internal Revenue Service for nonpayment of
Federal excise taxes, but‘these statutes were dramatically curtailed,
vhen they were held to viclate the self- 1ncr1m1nat10n clause of the

Fifth Amendment by the Marchetti-Grosso decisions of the Supreme Court. 3

The immediate precursor of Title VIIT was recommended to the
Congress by‘the Department of Justice under the Johnson Administratioh
soon after the Marchetti-Grosso decisions eliminated fufther gambling
proseéutioﬁs thrpugh the Internal Revenue Service.h Tfansmitted to the -

Speakér of the House and the Vice-President with recommendations on

CApril 10, 1968, the bill was intréduced in the 90th Congress, 2d Session

as H.R. 16666 on April 22, 1968 and as S. 356l on May 29, 1968.

SMarchetti v. United States, 390 U.S. 39 (1968); Grosso v.
United States, 390 U.,S. 62 (1968). The thrust of the Court's holding
was that by being penalized for failure to comply with Federal tax
provisions on wagering prohibited by local law, defendants were belng
coerced into admlttlng culpability. :

LLLeglslatlve,Flle, Cr1m1na1 Division, Department ofﬁJustice;-

.\(
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Sf’356h was introduced by Senator McClellan, Chairman of the
Subcommittee on-Criminal Laws and Procedures of the Judiciary Committee.
MeClellan said on the Senate floor upon introduction of the bill that

"[glambling is the principal source of income for the elements of organized
crime and it is the purpose of this bill to seek to.shut off this flow
of revenue by making it a crime té engage in a substantial business
enterprise of gambling."? The Senator incorporated into the Congressional
Record at that point the letter of transmittal of thé bill:from the
Justice Department setting fotth the purposes of the proposed legislation,
the rationale for Federal intervention, and the scope of the proposed

6

statute as it would interact with existing State and Federal laws.

511k Cong, Rec. S6673 (daily ed. May 29, 1968).

6The letter came from the Office of the Attorney General on
April 10, 1968. Its most important provisions, echoed by all future
discussions of 8. 3564 and related bills up until final passage as
Title VIII of S. 30 more than two years later, are as follows:

Dear Mr. Vice President: Enclosed for your consideration
and appropriate reference is a 1eglslative proposal "to prohibit
business enterprises of gambling.'

The purpose of the bill is to make it a Federal crime to engage
in a substantial business enterprise of gambling. Four considerations
call for the enactment of this legislation.

First, gambling is largely the creature of organized crime and
is its principal source of revenue. If we can diminish this revenue
materially, we will strike a significant blow at the nation-wide
underworld empire which preys upon the American people. - :

Sécond, gambling both involves and affects interstate commerce.
People, information, funds and paraphernalia, without which gambling
could not  function,; move regularly across State lines. These
interstate aspects of gambling make it an apprpriate subject of

“concern to the Federal government .

Third, an inevitable companion of flourishing gambling act1v1ty
is brlbery and corruption of local law enforcement.officials,
often on an aggravated scale which stultifies local law enforcement
as' an’ effective weapon against illegal gambling and organized crime..
‘The criminal activity which flourishes under such conditions
affects not only the local communiby in which it occurs but also
other parts of the country, thus becoming & matter of Federal
concern.,

Fourth, existing Federal statutes deallng with the interstate
aspects of gambling (Sections 1084, 1952 and 1953 of Title 18 of
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Little seems to have been done in either House during the rest
of the Session concerning the proposed statutes.7 The following year a‘
revised proposal was submitted by the Justice Department that included
what would later become 18 U.S.C. § lSli as well as § 1955, known as
the "Illegal Gambling Business Contfol'Act of 1969,"8 The new draft was °
intrpduced‘by Senator Hruska in the 91st Congress, lst Session onyApril

29, 1969 as S. 2022.9 The resurgence of interest in gambling prohibition

the United States Code) are not broad enough to reach all gambling
“activity which is of legitimate concern to the United States.
Despite these statutes and despite efforts made to date by both
the Federal and the several State governments, gambling continues
to exist on & large scale to the benefit of organized crime and
the detriment. of the American people. A more effective effort
must be mounted to eliminate illegal gambling. In that effort
the Federal Government must be able not only to deny the use and
facilities of interstate commerce to the day-to-day operations

of illegal gamblers--as it can do under existing statutes--but
also to prohibit directly substantial business enterprises of
gambling. ‘ _

The proposed statute would not bring all illegal gambling
activity under Federal cognizance. It deals only with those who
are engaged in a substantial business enterprise of gambling, as
distinguished from those whose operations are relatively small . .

The Federal Government will not preempt the field of gambling
regulation if this statute is enacted. - Rather, it will play its
traditional role of cooperating with local law enforcement
authorities who will -continue to have major responsibility . in
this area. The purpose of the statute is simply to make the
Federal Government a more effective member of the established

-Btate-Federal law enforcement partnership which has long been
waging a common war on organized crime and illegal gambling .

7The House Judiciary Committee, Subcommittee No. 5, did hear.
Fred M. Vinson, Jr., the Assistant Attorney General of the Criminal
Division, on H.R. 16666 on May 15, 1968. Although nothing seems to *
have come of this presentation in that session, the substance of his
remarks were reported to the Congress again the following year under
the Nixon Administration. Legislative File, Criminal Division, ‘
Department of Justice, E ‘ :

SApril 29, 1969, Legislative File, Criminal Division, Department
of Jugtice, - ’ . ‘ » Lo :

A\9115 Cong. Rec. S4332 (daily ed. April 29, 1969).
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was based in part upon the goals of the newly-elected Nixon
Administration.lo 8., 2022 was one of a series of proposals that would

be proposed that year related to organized cfime,following a Presidential
message on April 23, 1969.

Senator Hruska's remarké upon the introduction of S. 2022 summed
up the Administration's perspective on syndicated gambling. Professional
gambling, according to the Senétor, was "a separate, professional, and
insidious conspiracy that by its size and power seeks to constitute a
government unto itself."lt In’addition to attacking syndicated gamblers,
the Senator lashed out at the public apathy that often seemed to condone
such practices. He explained how such gambling profits are used to
further other activities of organized crime and lead to corrupt local law
enforcement , estimating the annual revenue derived from syndicated
gambling to be in the tens of billions of dollars. Federal jurisdiction
in the area would be based on a less restrictive notion of Commerce
clause powerslg‘than héd been used in the past. Later in the week, on
May 1, 1969, Senator Mundt reiterated Hruska's remarks and added to the
Record an additional statement from the Justice Department.l3

Detall=zd consideration of 5. 2022 was leftvto the Subcommittee on
Criminal Laws and Procedures chaired by Senator McClellan, which discussed

the bill alohg with 8. 30 and other organized crime control measures in

logg, (remarks of Senator Hruska).

g, 120,

13115 Cong. Rec. Shk362 (daily ed. May 1, 1969, remarks of =

Senator Mundt). :



NATIONAL CAMBLING COMMISSION
Cornell Study--31h

March and June of 1969.1h 8. 2022, as it was to become 18 U.8.C. § 1955,

was preéented to the Subcommittee in the following foi‘m:15

§1953A. Prohibition of illegal gambling business

(a) Whoever participates in an illegal gambling business shall
be fined not more than $20,000 or 1mpr1soned not more than five
years, or both,

b) As used in this section, the term "illégal gambling business"
means betting; lottery, or numbers activity which --=
(1) is a violation of the laws of a State or political
subdivision thereof; and
(2) involves five or more persons who operate, work in,
participate in, or derive revenue from said betting, lottery,
or numbers activity; and
(3) has been or remains in operation for a period in excess
of thirty days or has a gross revenue of $2, OOO in Uny single
day.

(¢) As used in this section "State" means . .

(d) This section does not apply to any bingo game; lottery, or
similar game of chance conducted by an organization exempt from
tax -

The Federal jurisdictional aspects of S, 2022 were thoroughly

16

discussed at this stage of the processing of the bill, The statute

luMeasures Related to Organized Crime: Hearings Before the

- Subcomm, on Criminal Laws ‘and Procedures of the Senagte Comm. on the

Judiciary on S. 30, S. 97k, 8. 975, S. 976, S. 1623, S. 1624, 5. 1861,
5. 2022, 5. 2122, and 8. 2292, 91st Cong., lst Sess., March 18, 19, 25,
26, and June 3, 4, 1969 [hereinafter cited as Senate Hearings].

155, 2022, 91st Cong., 1lst Sess., April 29, 1969.

16Senate Hearings at 396. The colloquy between Senator McClellan

and Assistant Attorney Ceneral Wilson at that point is illustrative:

Senator McClellan . . . I am concerned that the effect of this
bill would be to extend Federal Jjurisdiction so far that it would
“be virtually the same as local criminal jurisdiction in this area.
Now, you have mentioned this problem in your remarks already.

Mr. Wilson. We have tried to head that off, and if we haven't
done. it, it needs to be done, because it is not our purpose to
move all this into Federal Courts. ;

Senator McCléllan. Our experience in the past has been that
in such situations the expansion of Federal power has tended to
supplant, not merely supplement, State criminal jurisdiction.
Again T take it that is what you want to avoid? ‘

Mr. Wilson. Yes, sir.

R
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' proposed to deal with illegal gambling business directly, since no proof
| | of a relationship with interstate commerce and to the Commerce Cléuse of
the U.S. Consfituion, Article_I, Sec. 8 was required as ;n element of
the new offense defined by‘the statute. Instead, by special findings,
8. 2022 declared that gambling activity of the size set out in the
statute (involving five or more persons «nd stayiné in operation aﬁ
least 30.days or having a gross revenue exceeding $2000 in any single
day) had a sufficient effect upon‘interstate commerce to be federally
prosecuted.17 Even apparently intrastate gambling activity of that
proportion would have an impact on the free flow of commerce ameong the
States,:definitely a matter of Federal jurisdiction.l8 Using a
congressional finding to trigger the statute was an idea based upon two
. ] recent decisions in the Supreme Court involviang violations.of the Civil
| . Rights Act of 196k, g§§§£_§;i§;19’and by a series of Federal cases
involving the effect of gambling generally upon. interstate commerce.go
Justice Department testimony before the Subcommittee provided’ample
additional documentation for the proposed means of direct}f dealing with

syndicated gambling.

175, 2022, supra, "Findings" at 1, 2.

lsVirtually unguestioned since Gibbons v. Ogden, 9 Wheat. (22 U.S.)
1 (182Lk). . : ,

1heart of Atlanta Motel v. United States, 379 U.S. 2h1 (1964);
Katzenbach v. McClung, 379 U.S. 294 (196L4). See also Wickard v. Filburn,
317 U.S. 111 (19h2); Maryland v. Wirtz, 392 U,S. 183 (1968).

2Oynited States v. Hawbhorne, 356 F.2d T40 (hth Cir.), cert.
denied, 38k U.S. 908 (1966); United States v. Barrow 363 F.2d 62 (3d Cir.),
‘. L cert. denied, 385 U.S. 1001 (1967); United States v. Miller, 379 F.2d ‘
; 9 o L83 (Tth Cir.), cert. denied, 389 U.S. 930 (1967); United States v.
; ~ Spino, 345 F.2d 372 (Tth Cir.), cert. denied, 382 U.S. 825°(1965); In
Re Ruby Lazarus, 276 F. Supp. 434 (5.D. Cal. 1967); United States v.
Zambito, 315 F.2d 266 (4th Cir.), cert. denied, 373.U.S. 924 (1963).

¢
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A related matter of concern was the preemption of local law

enforcement efforts by this new extension of Federal jurisdiction. 1In

the prepared statement of the Assistant Attorney General, Will Wilson,2%

the 'discussion with him and others in the hearings of the subcommittee,zg

and the report of the subcommittee that was to follow,23 however, it was

clearly stated that the intent of Congress was to cooperate W1th
existing law enforcement agencies on the local level and. add Federal
power only where it Was required. Throughout the debates, emphasis was
placed on the basic principles of federalism and the need to respect
them in this combined effort of State and Federelegovernments against
syndicated gembling. |

Other provisions ad&ed fo the statute in the Senate committee ‘
were a finding with respect to probable cause for purposes of search .

and arrest wa:rrza,rﬁcs,ELL

a forfeiture provision,zsland minor changes . in
language. S. 2022 also included by this stage a provision amending

18 U.S.C. § 2516 to include violations of the proposed new gambling

‘statutes among the statutes for which wiretapping could be invoked.

2lsenate Hearings, 381.

221a., 39u-ko2.
235,'Rep. Wo. 91-617, 91st Cong., lst Sess., December 18, 1969,
QhSee discussion in Senate Hearings, 399- 401, between Mr

Peterson, " of the Criminal Division, and Mr. Blakey, Chief Counbel to
the Senate Subcommittee.

258enate~§earing§; 3975 th;
i Jpu—3 i ‘
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‘ | Reported out of committee on December 18, 1969, S. 2022 became
| first Title IX and subseqﬁently Title VIII of S. 30, then known as the
Organized Crime Comtrol Act of 1969.20 The bill was not discussed in

aepth until after the recess,27 Vhen Senator McClellan led the floor

debate.28 On January 23, 1970, 8. 30 passed the Senate without further

26§ 1955. Prohibition of illegal gambling businesses.
~ (a) Whoever participates in an illegal gambling business shall
be fined not more than $20,000 or imprisoned not more than five
. yearsg, or both.
(b) As used in this section-- -
(1) "illegal gambling business" means a gambling business
~which —-
(i) is a violation of the law of a State or political
subdivision thereof;
(ii) involves five or more persons who participate in.
the gambling activity; and
(111) has been or remains in operation for a period
in excess of 30 days or has a gross revenue of $2, OOO in

any single daj
\ _ (2) "gambling" includes pool-selling, bockmaking, maintaining
‘ slot machines, roulette wheels or dice tables, and conducting

lotteries, pollcy, bollta or numbers games, or selling chances
therein.

(3) "State" means any State of the Unlted States, the
District of Columbia, the Commonwealth of Puerto Rico, and
any territory or possession of the United States.

(¢) For the purposes of this section, if it is found that a
gambling business has five or more persons who participate in such
business and such business operates for two or more successive days,
the. probability shall have been established that such business
receives gross revenue in excess of $2,000 in any single day.

(d) Any property, . . . [forfeiture provision]

(e) This section shall not apply to any bingo game, lottery, or
similar game of chance conducted by an organlzatlon exempt from
tax .

‘ 2Tll5‘Cong‘ Rec. S1T089 (deily ed. Dec. 18, 1969).

28116 Cong. Rec. 5320-8481 (daily ed. Jan. 21-23, 1970). Senator
McClellan referred to the President's organized crime message of April
23; 1969. McClellan reviewed the need for the legislation, disclaimed
any Federal intention of interfering with internal State concerns, and

% . ~ said in .summary that, "The purpose of this legislation is to bring
Yy B . under Federal Jurisdiction all large-scaled illegal gambling operations
e . ' vhich involve or affect interstate commerce. The effect of the law will
~ be to give the Attorney General broad latitude to assist local and State
government in- cracklng down on 1llega1 gambling, the wellspring of
organlzed crime's reservoir. :
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cﬁanges in Title VIII?? and was sent to the House, where it was referred
te the“Hbuse Judiciary Committee and considered over the summer.30

; Tﬁe first major‘witness before the House.Judiciary Comnittee on
5. 30 was Senator McCiellan, who presented a detailed summar& of its
provieibns and urged its rapid acceptance.3l ThevCommittee also heard
the. testimony of Justice Department repreSentatives and various.

Congﬁessmen‘in support of the bill.32 Only two groups actively opposed

-S.,30 in the House Hearings: the Committee.onvFederal Legislation of

“

the Assoclatlon of the Bar of the City of Wew York.and the Amerlcan Civil

29116 Cong. Rec. Sk81 (daily ed. Jan. 23, 1970), by a vote of
T3 to 1. ‘

300rgan1zed Crime Control: Hearlngs Beforxe Subcomm No., 5 of the

" House Comm. on the Judiciary on §. 30 and related proposals, , 9lst Cong.,

2d Sess. May 20 21, 27; June . 10, ll 175 July 23, and Aug. 5, 1970
[herelnafter c1ted as House Hearlngs]

3lHouse Hearings, 81, 8h- 88, 89, 93, 104-06. In his prepared
statement, McClellan sought to allay fears with respect to pervasive ,
Federal intervention, saying that "There-is no intent in this legislation,
however, to preempt laW'enforcement efforts under those State and local
laws; on the contrary, it is essential that the primary responsibility

- for enforcement of the gambling and corruption laws remaifi in the hands

of State and local offigials. Title VIII's expansion of the existing
Federal jurisdiction oer gambling cases will improve such local efforts,
not merely by providing an impetus for effective znd honest law enforcement,
but also by making available to assist local efforts the expertise, ‘
manpower, and resources of the Federal Bureau of Investigation, the
Internal Revenue ‘Service, and other agencies cof the Federal Government
which; under existing Federal'antigambling statutes, ‘have developed high
levels of special competence for dealing w1th gambling and corruptlon
cases." Id. at 105.

? “Attorney General Mltchell and Asslstant Aﬁtorney General Wllson
of the . ﬁmlnal Division, id. 191- oL, A question of potentlal conflict -
of lawu ‘qifficulty because of the ineorporation. of a ‘different State law

in each jurisdiction into the statute was raised by the subcommittee

coungel, Mr., Zelenko, but was dismissed by Wilson as not a 51gn1f1cant
dlffluulty under the statute ‘as written, Wilson also suggested that there
would be mno dlfflculty with the exemptlon ¢f charitable 1nst1tutlons ‘ E
desplte their sizes, saying that the purpose of Congress in reachlng only ’
syndlcated gambllng was legltlmate , :

+
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comnent that was directed to Title VJLII?’ll mostly. concerned its alleged

vagucness and the iack of a sufficient showing of a*'nexus' with

Liberbies Unicn, boblt of whom submitted lengthy briefs.>> Title VIII,

‘however, was Lhe least critidized aspect of 8. 30; il was a relatively

uncontroversiol extingion of Federal jurisdiction in comparison with the

exteusive procedureal modifical ions proposed in other titles. What litlle

©

‘ﬁ

interstole rommorec, for purposes of JFederal Jurisdiclion, withoutb
specific prool of an effeclt on interstate commerce in every case.
The Commitice made certain changes in Title VIII in respouse to

the c¢riticism,”~ bub the thrust of the statule remained unchanged. The

oy -

SBHouse Hearings, 322-27, 66-69, hov, 498-99.

5“The Committee on Federal Legislation questioned as unclear
phrassology surh as "parbicipates in san illegal gambling business.”
Only: Herman Sebwarts, o subcommittee witness who was i law proflessor
from Lhe State University of Hew York at Buffalo, nt House Henrings, 384,
questioned the merits of wddinjy to the body of statubory lov restriching
gambling, arguing thal the study of gambling proposed in 8. 30 at Title
VIII, Part D should precede any further legislation. His  comment was not
ansvered by the proponents of the ill, nor menticund elsewhere in the
public debate. 'Yhe Section of Criminal Law of the American Bar
Association also proyosed changes in wording at House Heavings, 558,
with vregard to the probable cause provision inserted by the Senate
subcommitbtes ns 18 U.8.C. § 1955(c).

.

ﬁﬁThe changed in phraseology made in response to criticism during
Lhe hearings were Lhese: 1) "participates in! was changed to "conducts,
finances, manages, supervises, directs, or owms all or a part of'; 2)
Under § °195%(b) (1) (1) "in which it is conducted" was ndded Lo alleviute
the potenlial coullict of laws problem by clarifying which State law
should apply; -3) "Onbstantislly continuous operation" became the new
vording Por the provision under § 1955(b)(1)(iii) concerning duration of
of the operation Tor 30 days; 1) "but is not limited to" was added to
tile 1ist of types of gambling defined in § 195%(b)(2); 5) § 1955(e),

~having. to do wibth: probable cause, vas reworded for clarification so as

to make clear that it was intended to apply only to probable cause as

to search and arrest warvants and had nothing to do with proof at brial.

With these changes, the final wording of 18 U.S.C. § 1955 as enacted
into daw was produced. ~ o
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Liberties Union, both of whom submitted lengthy briefs,33 Title VIII,

‘however, wasithe least criticized aspect of 8. 30; it was a relatively‘

uncontroversial extension of Federal jurisdicﬁion in comparisonvwith the
exténsive procedural modifications proposed in other titles. Whéillittle’
comment -that was directed to Title VIII?’Dr mostly‘qoncerned itsballegéd
vagueness‘énd the lack of a sufficient showihg of a "nexus" with
interstate commerce, for purposes of Federal jurisdiction, without
specific proof of an effect on interstate commerce in every‘case.

| The Committee made certain'changes in Title VIIT in respoﬁse to

the criticism,35 but the thrust of the statute remained unchanged. . The

33

3L}TheCommii‘ﬂcee on Federal Legislation questioned as unclear
phraseclogy such as "participates in an illegal gambling business.'
Only Herman Schwartz, a subcommittee witness who was a law professor
from the State University of New York at Buffalo, at House Hearings, 38k,
gquestioned the merits of adding to the body of statutory law restricting -
gambling, arguing that the study of gambling proposed in 3. 30 at Tible
VITI, Part D should precede any further legislation.  His comment was not
answered by the proponents of the bill, nor mentioned elsewhere in the
public debate. The Section of Criminal Law of the American Bar

House Hearings, 322-27T, 66-692 490, L498-99,

‘Association also proposed changes in-wording at House Hearings, 558,

with regard to the probable cause provision inserted by the Sengte
subcommittee as 18 U.8.C. § 1955(0)

35The changes in phraseology made in respbnse'to criticism'during
the ‘hearings were these: 1) "participates in" was changed to "conducts,
finances, manages, supervises, directs, or owns all or a part of"; 2)

. Under § 1955(b)(1)(i) "in which it is conducted" was added to alleviate
the potential conflict of laws problem by clarifying which State law

should apply; 3) "Substantially continuous operation' became the new ;
wording for the.provision under § 1955(b)(1)(iii) concerning duration of

of the operation for 30 days; 4) "but-is not limited to" was added to

the list of types of gambling defined in § 1955(b)(2); 5) §.1955(e),
having to do with probdble cause, was reworded for: clallflcation ‘50 ask.
to make tlear that it was intended to apply only to probable cause as-

. to search and arrest warrants‘and had nothing to do with proof .at frlal
- With these changes, the final wordlng of 18_U’S C. § 1955 ‘a8 enacted
~dnto law was produced. : S e :
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bill was repdrted out on Sepﬁember 30.36 Debate occurred on October 6
and 7, and 5. 30 was passed on October T without seriéus question

pertéining to Title VIII.37 The changes made in committee were agréed
to without conference with the Senate ‘at the urging of Senator McClellan, -
who felt that there had been enough delay and that the basic pufposes of

the blll had not been compromised. 38 The bill became law on October 15,

© 1970 with the 51gnature of the Pres1dent 39

II. COURT INTERPRETATION

Title VIII has not met with jﬁdicial hogtility. Its
constitutionality has not beén seriousiy threatened in any respect in
the approximately 80 reforted appellate caseé consulted -in the
preparation of this appendix. Indeed, the great majority of the
reported liﬁigation has not involved questions arising under Title VIII,
but under the wirétapping provisions enacted as Title III of the Omnibus

1
Crime Control and Safe Streets-Act of 1968.‘0 The cases that have

construed section 1955, hbweVer, have fallen into two categories:

1) those 1n1t1a11y iac1np the constltutlonallty of the statute, and 2)

those construing various prov151ons of the statute in light of the

relevant,leglslatlve history.

"'36;16 Cohg. Rec. HR 9485 (daily ed. Sept. 30, 1970) .

37116 Cong. Rec. HR 9779 (daily ed. Oct. T, 1970), by a vote of
341-96. : N . ‘ A

38116 Cong. Rec. S17760 (daily ed. Oct. 12, 1970).
39116 Cong. Rec. 518188 (daily ed. Oct. 16, 1970).

4018 y.s.c. 55 2510-2520, 82 Stat. 197.
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Because Federal violations woﬁld overlap violations of State lw,

The consﬁitutionality of thé use of congressional findings to
qbviate the need to prove interstate commerce in each case for Federal
jurisdiction has been challenged and sustained in numerouskcases;ul‘ The
issue was anticipated By the Justice Departmént and was thordughly
briefed and answered at the time of jpassage,u2 Once the question of
the propriety of Federal legislation concerning local gambling that
affected interstate commerce was established, the cdmplihentary question
of thé possible infringements upon Stafeﬁpowers under the lOthkAmendment
ﬁaé rejected forthrightly.h3 | |

Constitutional questions under -the Fifth‘Améndment were also
raised in prosecutions uhder Title VIII,‘and these took several forms.

Ll

guestions arose and were settled concerning problems of conflicts of law

Mlysited States v. Becker, 461 F.2a 230 (24 Cir. 1972), U.S.. App.

 Pndg.; United States v. Riehl, 460 F.2d 45k (3d Cir. 1972); United States

v. Harris, 460 F.2d 1041 (5th Cir.), cert. denied, 409 U.S. 877 (1972);
United States v. Thaggard, 477 F.2d4 626 (5th Cir. 1973),‘cert. denied,
9L 8. Ct. 570 (Dec. 3, 1973); United States v. Hunber, 478 F.2d 1019

(7th Cir.), cert. denmied, 41k U.S. 857 (1973); Schneider v. United States,

459 .24 540 (8th Cir.), cert. denied, 409 U.S. 877 (1972); and United:
States v. Smaldone, 485 F.2d 1333 (10th Cir. 1973). Virtually all § 1955
Commerce Clause cases cite the analogous Perez v. United States, 402 U,S.
146 (1971), concerning the propriety and constitutionality of "class of
activities" Congressional findings in loansharking legisldtion.

thee note lQ‘and'acéompanying text supra.

h3See, e.g., United.States v. Harris, supra, hGO,FﬁEd w0k

ljrL‘See wording of statute as sét out 4n section‘IV.A

by
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( )
‘ and choice of la,ws.u5 Less easily, but nonetheless disallowed were
: objections‘conéefning thé unequal application of Federal law to citizens
residing in differenf States. Residents of States having stringent
prohiﬁitions with regard to gambling were quick to point out that Federal
law could now treat them wit£ greater severity than it could their
neighbors in sister States. A related point, the potential imposition
‘upon the constitutionally-protected right to travel interstate, Was also -
“ considered and rejected by the courts.u6 One final eqpél protection
i Pproblem conéerned the statutory exemption granted to charitable and‘
religious institutions and those others who operated gaﬁbling ventures
in which the benefits did not inure to individuals.lw The approach of
;"A ‘ ‘ Congress to reach oﬁly syndicated gambling businesses as an aspect of an
’ overall attack di;ected against organized crime was, however, sustained
by the reviewing courts.  Vagueness objections have also been disdllowed

by the courts.hB

. hS,Schneider v. United States, supra, 542-43; United States v.
Bally Manufacturing Corp., 345 F. Supp. 410, 427 (E.D. La. 1972): "The
rule is. simply that a variation in State laws does not in any way nullify
or render unreasonable a Federal antigambling statute which incorporates
State law."

: M6United States v. Smaldone, supra, l3h3,"citing Clark Distilling
Co. v. Western Maryland Ry., 22 U.s. 311, 327 (1917); Kentucky Whip and
Collar Co. v. Illinois C.R. Co., 299 U.S. 33k (1937).

VMTSee United States v. Thaggard, supra,_630»31.

Y8ynited States v. Garrison, 348 F. Supp. 1112, 1119-20 (E.D. La,

1972): United States v. Bally Manufacturing Corp., supra,'HET; Section

- 1955 does not forbid 'the doing of an act in terms so vague that men of

' ‘ comnon intelligence must necessarily guess at its meaning and differ as

Ll to its application . . .'", citing Conally v. General Counstruction Co.,
' 269 U.S. 385, 391 (1926); United States v. Riehl, supra, 459. ‘
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Finally, the probable cause presumption’was‘also 1itigated. A
somewhat novel statutory device, this presﬁmption was-apprqvéd with,litfle
aifficulty by the Sixty Cireuit.d |

‘Difficulties of statutory construction haje also faced thevcourts
gnder Title VIII.  Joint prosecutions under 18 U.S.C. §§ 371 and 1955
have given rise to claims of election under the so-called Wharton's
rule, which étates thaf a, person cannotvbe’prosecuted for‘conspiracy to
commit & substantive offense for whieh an égreement by the same number
of persons is also required by the terms of the statﬁte.so Although
probably only applicable to the common law crimes,El Whartéh's Rule. has

raised serious questions on the intent of Congress in the enactment of

Title VIII, and it has led to a split among the c1rcu1ts Reconciliation

is'llkely in the near future, since several cases 1nvoﬂv1ng the rule
are docketed in the Sﬁpreme Court for the October Term.52 The focus of
the inquiry will revolve around the comparison of Title VIII to the
common law crimes. The weight. of authbrity, under Title‘VIII, however,-

has been that the requirement of five or more persons is a jurisdictional

4Ounited States v. Palmer, h65 F.24d 697, (6th Cir. 1972), in
whlch former Supreme Court Associate Justice Tom C. Clark was sitting,
citing Tot v. United States, 319 U.S. 463 (1963); see also United States
V. Fino, 478 F.2d4 35, 37 (24 Cir. 1973).

5OSee Note, Wharton's Rule and Conspiracy to Operate an Illegal
Gambllng_Bu51ness, 30 Wash. & Lee L. Rev. 613 (1973)

51Such as bribery, adultery, and conversion of contraband éoods

8ee United States v. Pacheco, supra, 489 F 2d 554, 558 (Sth Cir. 197&)
fand cases cited therein.

e

v 52ynited States v. Becker, supra, dodket nd 73—82h,fh2 U.S;L,W.,

3336; United States v. Smaldone, supra, docket nos. 73-710, 73-909, L2
S.L.W 3363; Unlted States . Fino, supra docket no, 72-1605, 41 - -

LW 3675 : ‘ , o ) 0 .
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elément having its roots in a policy directed against organized crime,
and that t