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The Midwest developed its gambling policies by drawing 

its people and its legislation from the East and the South. 

It was also the place where Jacksonian democracy, with its 

emphasis on the little man and its aversion to privil~ge, 

succeeded in writing into many state constitutions provisions 

against lotteries. In modern times, these constitutions 

have had to be amended to make possible modern experiments 

with lotteries. The Midwest, too, was the scene of early 

efforts to work out legal attitudes towards futures contracts 

on grain and other ~gricultural products. Chicago, as well, 

saw the rise of'modern forms of organized crime. 

The West was at first characacterized by a male dominated 

cattle grazing and mining society in which amusement centered 

in a combination casino, bordello, and saloon. with the 

arrival of eastern farmers and their families, efforts were 

• made to curtail this aspect of Western life, particularly as 

statehood was sought. Nevada was one of the last states to' 

bring gambling under control and one of the first to revert 

to old patterns of life. 

Federal law has played mainly a supporting role in,the 

development of gambling policies. For a while, early Supreme 

'Court jurisprudence under ~he Contract Clause inhibited state 

efforts to end the state chartered lottery system. Federal 

legislative intervention was also required to end the corrupt 

Louisiana Lottery. ,In modern times; federal policy has been 

aimed at o~ganized crime. Beginning in the 1950~ a series 

of federal statutes have virtually eliminated slot machines 

and la~ge scale casino gambling in a "sin city" context. 

Federal efforts to restrict the operation of off-track betting 

and clandestine lotteries have been less successful. Federal 
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tax policy, too, takes special recognition of gambling 
xxvi 

income and, gambling businesses. As such, it has had a major 

impact on modern efforts to alter traditional. gambli~g policies 

at the state level. 

Lotteries have played a la~ge role in the development 

of gambling policy. At first, they were used to raise :.. 

revenue. Later, when they became corrupt, they were outlawed. 

Today, they have been revived in an effort once again to 

raise revenue. They are a particularly objectionable form 

of taxation: expensive to operate and not dependable. It 

has been necessary to promote them to keep them in operation. 

They have been characterized, not by fraud, as in the 19th 

century, but the manipulators of the bureaucracy, as in the 

20th· century. 

Few modern codes cdequately attack syndicated gambling. 

Even with efforts at decriminalization of social gambling and 

the creation of legal games, some areas of gambli~g will 

apparently remain outside the law and efforts will have to 

be made to prDhibit them with well drawn laws. Bookm~king, 

pumbers, lotteries, casinos, and gambling machines will have 

to be prohibited. 

Efforts at reform of gambling law all too often concentrate 

solely on the criminal law. The policies of the criminal law 

have given rise to parallel civil law rules designed to curtail 

gambling contracts, debts, and other civil obligations. 

Fraud, too, in connection with gambling has occupied the attention 

of the law. 



English law in modern times has been reformed. 

Following the American Revolution, England had its Puritan 

days under Victoria. In 1960, however, English law turned 

xxvii 

to a libertarian policy. By 1968, it was necessary to curtail 

abuses, but English law today remains permissive by American 

standards. 

General findings and conclusions include the need to 

examine each form of gambling on its own terms. Sweeping 

generalizations should be avoided. Consideration in efforts 

to suppress or regulate should be given to who operates a 

particular form, who participates in it, levels of participation, 

methods of promotion, places of participatio~ and degrees 

of regulation. Effective methods of control vary with the 

form: publicly operated casinos are the most easily controlled, 

while clandestinely operated lotteries are the least easily 

suppressed. Criminal, civil, and tax policies on the state 

and federal levels must be coordinated if reform is to be 

effective. 
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I. I..:l':r:HODUCTIOH 

~lugc;cstionG f(')r the decriminalization of new fOrlJ1S of gambling at 

tho local lovell (md a. threat of posGible procecution of State officials 

by the Department of <rustice2 have lent a sem;e of' inilliediacy to the 

Gtudy3 of trw F'edel'al Gtatutes relating to g!:unb ting. 

lTTllo significant studies vTith respect to the partial 
decrim.inalization of gambling enterprises have h(~en recently conducted. 
Both reportG outline th~ types of illegal e;anws, the variouG suggestions 
for chanGO, and policy implications of legalization in terms of the 
potential impact on orGanized crime and as a state revenue source in 
lieu of additional taxation. Neither report containa extensivc;) 
statistical fimlinGs, perhaps necessarily, nor a thorough leGal a.nalysis 
of the relevant Federal ,statutes. See Task Fonie on LeGalized Gambling, 
l!;asy r·lont~y (Tvrentieth CenGury Fund 1971~); Fund for the City of HevT York, 
Legal Gambling in Nev Yorl~ (1972). One decriminali7.ation proposal, 
leGalized casino;:;ambling in Hei, Jersey's Atlantic City, "ras defeated by 
a State referendum on Hovember ;:;, 1974. 

2011 August 30, 197)+, Attorney General Hil1iam B. ,s,axbe sent the 
governors of each Gt.ate currently permitting lotteries a teleGraxn "Tarning 
them that I1Ser ious questions have arisen concerning the lottery that is 
being conducted. in your Gtate," and that "[t]here is a distinct 
possibili ty tll[:l,t there are violations of the criminal provisions of the 
Federal code." H.Y. Times, Aug. 31, 1974, at 1, col. 1. Saxbe then 
announced a ninety-day moratorium on Federal prosecution under these 
statutes: "Attorney General William B. Saxbe promised representatives of 
13 states at a meeting here [HashinGton] yesterday that he i.fill not act 
to shut dovm their State-run lotteries for at lea.st 90 days in order to 
give Congress time to amend Federal antilottery lai-Ts. II Hash. Post ~ 
Sept. 7, 19,(11, at 1, coL t3. But £.t. tlA Fhlr Bet: Off'icial Gambling Will 
Grm-T. lI N.Y. Times, Oct. 13, 19rr4, § 4 (The Heek in RevievT), at 10, col. 3. 

3'rhe Commission 011 the Revievr of the National Policy Toward 
Gambling was established, by the Organized Crime Control Act of 19'(0. 
PUb. L. no. 91-1+52, title VIII. § § 804-09, 84 stat. 938 to "conduct a 
comprehensive legal and factual study of gambling in the United States 

. and to formulate and propose such changes . . . as the COll1IJlission 
may deem appropriate." Id. at 939. 
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110re than 50 provisions of Federal lav directly affect gambling 

activities. These statutes have been adopted in diverse circumstances 

over more than 80 years and are contained in numerous titles of the 

United states Code. 4 Yet there has been l:i.ttle effort over the years to 

analyze these statutes as a vhole or to reconsider the policies that they 

represent in light of changing conditions. 5 It is the purpose of this 

Report, therefore, to discuss the of the Federal statutes 

relating to gambling and to articulate from these statutes, the 

legislative history, and the maj or cases what the cUl'rent Federal policy 

is vith respect to gambling in order that policy makers ,fill be in a 

position to evaluate what changes, if any, should be made. 

The approach of this Report vill be to consider the Federal 

statutory scheme relating to gambling, largely chronologically, II. '.' to 

knolV .That it is, \'re must kno.r what it has been. . ,,6 The antilottery 

statutes of the 19th century, the recent criminal statutes, the tax lavs, 

and miscellaneous statutes relating to gambling from other titles vill be 

b:rought together to deterIl!ine hOlv current Federal policy developed. Only 

through an understanding of vhat the la.Ts are, where they came from, and 

the specific policies they vere enacted to serve can an overall policy 

4See , e.g., 7 U.S.C. § 2044; 8 U.S.C. § 1101; 12 U.S.C. §§ 25A, 
339, 1730C, l829A; 15 U.S.C. §§ 1171-78; 18 U.S.C. §§ 1081-84, l301-01~, 
1306,1307, 1511, 1952, 1953,1955, 1961-68, 2516; 19 U.S.C. § 1305; 26 
U.S.C. §§ 165(d), t~1101,-23, Illt61-61t; 39 U.S.C. § 3005; 42 U.S.C. § 3781; 
47 U.S.C. § 312 (1910). 

5Thir'teen states currently operate lotteries, all legalized since 
1964: Nev H81upshire, Nev York, Nev Jersey, Massachusetts, Connecticut, 
Pennsylvania, Michigan, Maryland, Illinois, Ohio, Delaware, Rhode Island, 
and Maine; 

60 . Holmes, The Common Lmv 5 (Hove ed. 1963). 
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analysis be meaningful and prodl,lCti ve. Eacl1 of the current Federal 

,statutes is, moreover, the subject of a separate appendix. Additional 

appendices have also been included on the possessions, the District of 

Columbia, and Puerto Rico. 

II. THE ANTI-LOTTERY STATUTES 

Of all the Federal statutes having to do with gambling, those 
~;~:i;:.~~~.-"--·~~':-':;;:'~~7~~~..2.=-

related to lotteries have been of the greatest contemporary import. 'T 

The central provisions concerning lotteries date from the late 19th 

century and remain, with one majol" exception, in force in substantially 

the same form as they ,{ere '\{hen first codified in 1909. 8 The time-span 

covered by the developing Federal policy toward lotteries, the complexity 

of the statutory evolution and the underlying legislative policy, the 

clear dichotomy between the lottery statutes and later Federal gambling
r 

laws, and the significance of determining the prior intentions of Congre::',s 

Iprior to their recent amendment, the Federal statutes limiting 
the operation of lotteries '\fere at ,odds vTi th the new State-operated 
lotteries in several respects. Not only were technical violations of 
Federal statutes easily committed by the States (such as transportation 
interstate of materials to be used in the lottery enterprise in violation 
of 18 U.S.C. § 1301; note 11 infra, or 18 U.S.C. § .1953, hote 154 infra, 
or utilization of federally insured banks for the distribution of lottery 
materials prohibited by 12 U.S.C. §§ 25,1\., 339, 173oc, and 1829A), but the 
parameters of State advertising of lottery ventures were also narrowly 
defined by 18 U.S.C. §§ 1301-02, notes 11 and 12 infra. The exemption of 
State lotteries by the addition of 18 U.S.C. § 1307 infra, note 16, will 
ease the immediate lottery· conflict. Since other types of gambling, 
which might be in serious conflict with Federal statutes have not yet 
been legalized by any State , with t,he exception of Nevada, friction 
between Federal and State policies concerning nonlottery gambling has, 
not yet sharply occurred. 

8Act of March 4,1909, ch. 321, ~§ 213,214, 237, 35 stat. 1129-30, 
1136. 
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in light of the current reassessment of State and Federal policy vi th 

regard to lotteries require that the Federal lottery statutes be given 

careful attention. 

A. The Current Scheme 

The existing scheme of Federal anti-lottery laws consists 

principally of six statutes,9 five of \.,rhich comprise chapter 61 of 18 

United States Code. lO 18 U.S.C. § 1301 prohibits the importation and 

passing through interstate commerce of lot·tery tickets and related 

matter. l1 18 U.S.C. § 1302 limits the mailing of lottery tickets, 

9l 8u.s.c. §§ 1301-07; 39 U.S.C. § 3005 (1970). 

10Chapter 61 also includes § 1305, exempting fishing contests, 
from the antilottery provisions, and § 1306, prohibiting certain 
participation by federally insured or chartered banks in lottery 
acti vi ties (discussed in connection ,-lith thE; banking law amendments, 
Pub. L. No. 90-203, Dec. 15, 1967, 81 Stat. 608 at notes 195-97 infra). 

11 1 1301. Importing or transporting lottery tickets 

vThoever brings into the United States for the purpose of 
disposing of the same, or knowingly deposits iii th any express 
company or other common carrier for carriage, or carries in 
intersta.te or foreign commerce any paper, certificate, or 
instrwnent purporting to be or to represent a ticket, chance, 
share, or interest in or dependent upon the event of ~ lottery, 
gift enterprise, or similar scheme, offering prizes dependent 
in whole or in part upon lot or chance, or any advertisement of, 
or any list of prizes drawn or awarded by means of, any such 
lottery, gift enterprise, or similar scheme; or knovingly takes 
01' receives any such paper, certificate, instrwnent, advertisement, 
or list so brought, deposited, or transported,shall be fined 
110t more tban *1,000 or impri soned not more than two yee.rs, or 
both. 
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advertis€'ments, or related materials.12 

postmaster to act as a lottery agent. 13 

18 .u. S. C. § 1303 forbids a 
} 

18 U.S.C. § 1304 brings radio 

communications into the scope of section 1302; it was added by the 

12 ! 1302. Mailing lottery tickets or related matter 

Hhoever knowingly deposits in the mail, or sends or delivers 
by mail: 

Any letter, package, postal card, or circulnr containing any 
lottery, gift enterprise, or similar scheme offering prizes 
dependent in whole or in part upon lot or chance; 

Any lotterY ,ticket or part thereof, or paper, certificate, or 
instrument purporting to be or to represent a ticket, chance, 
share or interest in or dependent upon the event of a lottery, gift 
enterprise, or similar scheme offering prizes dependent in vThole or 
in part upon lot or chance; 

Any check, draft, bill, money, postal note, or money order, 
for the purchase of any ticket or part thereof, or of any share or 
chance in any such lottery, gift enterprise, or scheme; 

Any newspaper, circular, pamphlet, or publication of any kind 
containing any advertisement of any lottery, gift enterprise, or 
scheme of any kind offering prizes dependent in whole or in part 
upon lo~; or chance, or containing any list of the prizes drawn or 
aifarded by means of any such lottery, gift enterprise, or scheme, 
whether said list contains any part or all of such prizes; 

Any article described in section 1953 of this title -
Shall be fined not more than $1,000 or imprisoned not more 

than tvTO years, or both; and for any subsequent offense shall be 
imprisoned not more than five years. 

13 ! 1303. Postmaster or employee as lottery agent 

Whoever, being a postmaster or other person employed in the 
Postal Service, acts as agent for any lottery office, or under color 
of purchase orothervTise, vends lottery tickets, or knowingly sends 
by ma::'l or delivers a~ly letter,package, postal card, circular, or . 
pai'Tlphlet advert.ising any lottery, gift enterprise, or similar scheme, 
offering prizes d~pendent in vThole or in part upon lot or chance, or 
any ticket, certificate, or instrument representing any chance, share, 
or interest in or dependent upon the event of any lottery, gift' 
enterprise, or similar scheme offering prizes dependent in whole or 
in part upon lot or chance, or any list of the prizes awarded by 

. means of any such scheme, shall be fined not more than $100 or 
imprisoned not more than one year, or both. 

(I 
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Communications Act of 193i~. 14 39 V. S . C. § 3005, in the Postal Service 

title of United States Code,15 implements 18 U.S.C. § 1302 in terms of 

the role of postal agents in restricting the delivery of mail having to 

14Act of June 19, 1934, ch. 652, § 316, 48 Stat. 1088. 
l 1301.~. B_roadcl:Lsting lottery" information 

Hhoever broadcasts by means of any radio station foi' "Thich a 
license is reQuired by any laW' of the United States, or whoever, 
operating any such station, knowingly permits the broadcasting of, 
any advertisement of or information concerning any lottery, gift 
enterprise, br similar scheme, offering prizes dependent in whole 
or in part upon lot or chance, or any list of the prizes drawn or 
awarded by means of such lottery, gift enterprise, or scheme, 
"rhether said list con'tains any part or all of such prizes, shall 
be fined not more than $1,000 or inwrisoned not more than one year, 
or both. 

Each day1s broadcasting shall constitute a separate offense. 

15 1 3005. False representations; lotteries 

(a) Upon evidence satisfactory to the Postal Service that 
any person is engaged in conducting a scheme or device for obtaining 
mOl+ey or property through the mail by means of false representations, 
or is engaged in conducting a lottery, gift enterprise, or scheme 
for the distribution of money or of real or personal property, by 
lottery, chance, or dre.wing of any kind, the Postal Servir.e may 
issue an order which -

(1) directs the postmaster of the post office at which mail 
arrives, addressed to such a person or to his representative, 
to return such mail to the sender appropriately marked as in 
violation of this section, if the person', or his representative, 
is first notified and given reasonable opportunity to be present 
at the receiving post office to surve;,{ the mail before the 
postmaster returns the mail to the sender; and' 

(2) forbids the payment by a postmaster to the person or his 
representative of any money order or postal note drmID to the 
order of either and provides for the return to the remitter of 
the sum nroned in the money order or postal note. 

(b) The public advertisement by a person engaged in activities 
covered by subsection (a) of this section, that remittances may be 
made by mail to a person named in the advertisement, is prima facie 
evidence that the latter is the agent or representative of the 
advertiser for the receipt of remittances on behalf of the advertiser. 
The Postal Service may ascertain the existence of the agency in any 
other legal i:ray satisfactory to it. 

(c) . . . 
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do with lotteries. Finally, 18 U.S.C. § 1307 exempts, under defined 

circumstances, State run lotteries from the strictures of Federal 111.1'1. 16 

16 ! 1307. State-conducted lotteries 

(a) The provisions of sections 1301, 1302, 1303, and 1304 
shall not apply to an advertisement, list of prizes, or information 
concerning a lottery conducted by a State acting under the authority 
of State la'l'T --

(1) contained in a nevspaper published in that State, or 
(2) broadcast by a radio or television station licensed to 

a location in that State or an adjacent State vhich conducts 
such a lottery. 

(b) The provisions of sections 1301, 1302, and 1303 shall not 
apply to the transportation or 'mailing to addresses vi thin a State 
of tickets and other material cc.ncerning a lottery conducted by a 
State acting under authority of State lav . 

. (c) For the purposes of this section 'State' means a State of 
the United States, the District of Columbia, the Commonwealth of 
Puerto Rico, or any territory or possession of the United States. 

(d) For the purposes of this section 'lottery' means the 
pooling of proceeds derived from the sale of tickets or chance and 
allotting those proceeds or parts thereof by chance to one or more 
chan.ce takers or ticket purchasers. 'Lottery 1 does not include the 
placing or accepting of bets or wagers on sporting events or 
contests. 

SEC. 2 The sectional analysis for chapter 61 is amended by 
adding the folloving item: 

"1307. State-conducted lotteries.lI . 
SEC. 3 Section 1953('0) of title 18 of the United States Code 

is 8l11ended by changing the period to a comma and adding: "01' (4) 
equipment, tickets, or materials used or designed for use within 
a State in a lottery conducted by that State acting under aui;.hority 
of State law. II 

SEC. 4. Section 3005 of title 39 of the United States Code is 
amended by adding at the end thereof the :follov1ing subsect:i.0n: 

II (d) Nothing in this section shall prohibit the mailing of 
(1) a ne",spaper of general circulation puo1ished in a State 
containing advertisements, lists of prizes, or informa.tion concerning 
a lottery conducted by that State acting under authority of State 
111.1", or (2) tickets or other materials concerning such a lottery 
within tliat State to addresses within that state. For the ];>u:'('pose5 
of this subsection, 'State' means a State of the United States, the 

. District of Columbia, the CommomTealth of Puerto Rico, and any 
territory or possession of the United States. II 
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B. Constitutional Issues 

The 19th century saw' Federal policy toward lotteries shift from 

encouragement at the outset17 to complete prohibition in the District of 

Columbia. by 187818 and severe regulation elsewhere to the largest extent 

possible consistent vrithFederal jurisdiction by 1895.19 The movement 

toward Federal regulation of lotteries posed many crucial issues in 

constitutional law, and it vras not accomplished vrithout opposition and 

debate. Motivation for congressional action vras sometimes complex, but 

at maj or steps· in the increased regulation of lotteries by the Federal 

government, the significance of the developing Federal constitutional 

role was raised and fully discussed. 

The major issues iv-hich were argued during congressional debate 

and before the Supreme Court vrith regard to Federal legislation on 

lotteries were as follows: the extent of the congressional power to 

regulate interstate commerce under Article 1, § 8 of the Constitution;20 

l7Congressional furtherance of lottery ventures is exemplified by 
the delegation of power to the corporation for the District of Columbia 
to operate lotteries, Act of May 4, 1812, ch. 75, 2 Stat. 126. See 
note 30. 

l8Act of April 29, 1878, ch. 68, 20 Stat. 39. Two years later, 
the House debated H. R. 4000, 46th Cong., 2d Ses s. (1880), which "TOuld 
have prohibited the advertisement or publication of lottery schemes in 
the District of Columbia as \'Tell, 10 Cong. Rec. 929-30 (1880), but the 
bill was not agreed to after first and fourth 8lnendment obj ections were 
made. 

19Act of March 2, 1895, ch. 191, 28 Stat. 963. 

20llThe Congress shall have POiv-er ... To regulate Commerce "Tith 
foreign Nations, and among the several States, and with the Indian 
Tribes;" U.S. Const. art. I, § 8, c1.3. 
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the role of the post office i-Tithin the internal affairs of the States 

under clause seven of Article 1, § 8;21 whether the reach of Federal 

police povrer under the "necessary and proper clause" extends to 

proscribing new crimes in a manner with which all States do not agree;22 

the e~<.tent of the protection afforded the States by the 10th Amendmsnt23 

to make the distinction betw'een crimes they considered to' be mala 

prohibita and those regarded as mala in se24 without interference by the 

21llThe Congress shall have Power . To Establish Post Offices 
and Post Roads; It U, S, Const. art. I, § 8, cl. 7, 

221fThe Congress shall have Power , To make all Lal"s which 
shall be necessary and proper for carrying into Execution the foregoing 
[enumerated] PovTers, and all other Powers vested by this Constitution in 
the Government of the United States, or in any Department or Officer 
thereof. II U.S, Const. art. I, § 8, cl. 18. 

23 11 The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, al.'e reserved to the states 
respectively, or to the people, II U.8. Const. amend. X. 

2~fThe distinction is that an act malum in se is "an act or case --
involving illegality from the very nature of the transaction, upon 
principles of nat'ural, moral, and public law, II while an act maluIll 
prohibitum is "a thing which is wrong because prOhibited; an act which is 
not inherently immoral, but becomes so becaus,e its commission is expressly 
forbidden by pos i ti ve la,·r; II Black's La,,, Dict ionary, 1112 (rev I d 4th eo.. 
1968; italics in text). The distinction \~-as important to the arguIllent of 
the petitioners for I-TritS of habeas corpus in In Re Rapier, 134 U.S. 110 
(1892), discussed infra at note 69. Counsel's argument hinges the 
reservation of powers' under the lOth amendment on the malum' prohibitum/malum 
in se distinction, Itf3 u. S. at 119: 
- - Turning to the division' of po"rers made by our Constitution between 

the States and the general gO'Ternment, we find, as its most distinctive 
feature, that certain enumerated powers "rere a"rarded to the latter, 
and all others reserved to the former. And among the powers so 
reserved most cert'ainly that of dp.t~rmining "The;\;. nei-T things should 
be declared and treated as criminal offences against the good order 
ai' society "';·ras embraced, except so far as distinct powers of 
legislation upon particular subjects I·rere conferred upon the 
general government. 

There is, therefore, a well-defined line i-rhich limits the exten't 
to which the general gove;rntnent can act as a moral person, and 
regulate its powers so as to favor or disfav'orparticular acts of 
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Federal government; the nature of First Amendment freedom of the press 

protection from the congressional power to control advertisements 

appeari~g in nei'Tspapers; 25 and the extent of the Fourth Amendment right 

of individuals to be secure in their persons26 with regard to having 

their mail delivered unopened and un~uestioned. 

individuals in the States. That line is, in general, coincident 
vrith the boundary everywhere recognized as separating mala prohibita 
from mala in se. -----Although this categorization was rejected by the Court, 143 U.S. at 134, 

the argument is useful because it unveils the reason for the controversy 
about gambling prohibition extending over time. 'rhe distinction had 
been raised by the Supreme Court previously: 11 [lotteries] are not, in 
the legal acceptation of the term, mala in se, but, as lye have just 
seen, may properly be made mala prohibit-a,-"Stone v. Mississippi, 
101 U.S. 814,821 (1879)~ 

Where State and Federal policies conflict at different stages of 
political history in their drawing of the malum prohibitum/malum in ~ 
line is vThere the constitutional delegation of powers arguments become 
crucial. The current friction between Federal statutes and State-operated 
lotteries res'ulted from a change in the State definition of mala prohibita 
that ,·ras not yet reflected by Congress. The process is cyclical. It 
'under1ies much of the congressional arguments of the late 19th century 
concerning the limitation of gambling enterprises. 

25 11 Congress shall make no lal'[ . . . abridging the freedom of 
speech, or of the press;" U.S. Const. amend. I. 

2611The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, 11 U. S. Con st. amend. IV. 
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Congress, either openly or tacitly, took a position on each of 

these issues in passing the anti-lottery measm'eG, and none of its 

efforts "ras overturned by the Supreme Court. 27 Running through the 

gamut of constitutional considerations was the basic policy question of 

the proper role to be played by the Federal government in "That many 

considered an essent'ially local affair. Congress assumed an active role 

in determining to regulate the 10tteries. 28 Congress placed the Federal 

government in strong opposition to lotteries by foreclosing the passage 

of lottery information through the channels of interstate commerce. Had 

it done otherwise, it would have had the effect of making Federal 

agencies the crucial link in the operation of ventures illegal in almost 

every state. 

27Ex Parte Jackson, 96 U.S. 727 (1877), affirmed the constitutionality 
of Rev. Stat. § 3891~ (1875 ed.), the first congressional limitation of 
lot.teries (see notes In -53 infra and accompanying text); In Re Rapier, 
143 U. S. 110 (1892) affirmed extensions of congressional povrer made by 
the Act of Sept. 19, 1890, ch. 908, 26 Stat. 465, see note 61 infra; and 
Champion v. Ames, 188 U.S. 321 (1903) affirmed the constitutionality of 
the Act of March 2, 1895, ch. 191, 28 Stat. 963, notes 75-83 infra, which 
is substantially the same as 18 U.S.C. §§ 1301-03. 

28By not acting, Congress could have been considered to have ta1(en 
an eClually decisive position, since allOiving lotteries to thrive contrary 
to the wishes of almost all of the States ,",ould have constituted a 
Federal policy of permitting lottery activity contrary to the wishes of 
those who sought to limit gambling . Of 38 States, only Dela"rare, Vermont, 
and Louisiana had not completely prohibited lot·teries by 1881~, according 
to a survey reported by the Senate Committee on Fost-Offices and Post
Roads at 15 Cong. Rec. 1~380-82 (1884). This survey led the Senate 
Committee ·to recOInmend t11at limiting lotteries was "not only within the 
power and duty of Congress, but [vas] also in harmony with and in support 
of the policy of nearly every State in the Union. II Id. at 4382. 
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C. Historical Development 

1. Original detachment 

PrGl-Civil ii[ar discussion of lotteries bjt Congress did not extend 

to questions of national regulation. The general attitude of the 

populace ranged. from openly favorable to merely acquiescent, 29 and 

Congress reflected these feelings. 30 Congress imposed only minor 

restrictions on lottery ventures within its exclusive jurisdiction. 31 

Those questions that did arise were resolved ,vithout serious constitutional 

difficulty because they pertained to the affairs of' the District of 

Columbia and the in'bernal management of the post office. 

29See generally H. Chafetz, Play the Devil 297-J08; J. Ezell, 
Fortune's Merry Hheel 177-203. 

30The following exemplify the early deliberations of Congress with 
respect to lotteries: 1) authorizing the corporation that ,-las to manage 
the District of Columbia to conduct lotteries up to $10,000 in amount 
'Ylith the approval of the President, Act of May If, 1812, ch. 75, 2 stat. 
726; 2) assigning for corr~ittee study the holding of a lottery to benefit 
an Alex~ldria Episcopal church, Annals of Cong., 10th Cong., 2d Sess. 501 
(1808); 3) th~ consideration of an excise tax on lottery earnings in 
conjunction ,-lith new taxes on jei-relry and plate, Annals of Cong., 13th 
Cong, , 3d Sess. 22l~, 1122 (1815); 4) a potential lottery for the benefit 
of Georgetown University, Annals of Cong., l!fth Cong., 1st Sess. 90 (1816). 

3lThe lotteries authorized in the District of Columbia engendered 
considerable Supreme Court litigation. See, e.g., Cohens v. Virginia, 
19 U,S. (6 vTheat.) 26l~ (1821); Brent v. navis~U.S. (10 vnleat.) 395 
(1825); Corporation of Ylashington v. Young, 23 U.S. (10 Vllieat.) 406 (1825); 
Clark v. Corporati on of vlashington, 25 u. S. (12 \~heat.) 40 (1827); 
Shankland v' Corporation of Hashington, 30 U. S. (5 Pet.) 390 (1831). The 
validity of the lottery itself ,{as not challenged, but attendant corruption 
provoked the legal difficulties. Congress passed a resolution calling for 
a report on the number and profits of lotteries in 1821, Annals of Cong., 
16th Cong., 2d Sess. '757. In 1827, Congress passed the antecedent of 18 
u. S. C. § 1303 to limit the participation of postal officials in the 
lottery ont erpri ses, Act of March 2, 1827, ch. 61, if Stat. 238: 

Sec. 6. And be it further enacted, That no postmaster, or assistant 
postmaster, shall act as agent for lottery offices, or, under any 
color of purchase, or otherwise, vend lottery ticket~; nor shall any 
postmaster receive free of postage, or frank lottery schemes, cirCUlars, 
or tickets. For a v'iolation of this prOVision, the person offending 
shall suffer a penalty of fif'ty dollars. 
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The first clear limitation on local lotteries became la", in 1868. 

Almost hidden VTithi.n "An Act to further amend the postal La"rs. ,,32 The 

provision provi.ded that tlit shall not be lawful to deposit in a post-office) 

to'be sent by mail, any letters or circulars concerning lotteries, 

so-called gift concerts, or other similar enterprises offering prizes of 

any kind on any pretext whatever. 1133 A furthel" provision allovring the 

postmaster to open letters suspected of containing lotter:r materials 

prohibi ted by the statute ",as eliminated in conference. 31~ There was no 

open deba.te over the substanti ve limitation on the mailing of lottery 

tickets and seemingly little dispute at that time. 

v7i th the 1872' codification of the postal laws, 35 a Federal poli cy 

toward lotteries began to emerge. The prohibition of postal off·icials 

acting as lottery agents36 was brought forward unchanged. 37 The 1868 

32Act of July 27, 1868, ch. 246, 15 Stat. 194. The act concerns 
inter alia, the establishment of postal money orders (§ 2), free return 
of nondeliverablemail (§ 1), and discounted sales of postage stroups to 
vendors (§ 12). 

33Id. at § 13. The anti-lottery provision had been added .to the 
House billby the Senate, Cong. Globe., 40th Cong., 2d Sess. 4175 (1868). 

34Cong . Globe, 40th Cong., 2d Sess. 41~l2 (1868). FarnsvTorth, 
reporting for the House Committee on the Post-Offic'e and Post·-Roads, 
argued that this "TOula. be a ltdangerous power to confer upon postlnasters. 11 

35Act of June 8, 1872, ch. 335, 17 Stat. 283. 

36Act of March 2, 1827, ch. 61, 1~ Stat. 238, reproduced fully at 
note 31 supra. 

37Act of June 8, 1872, ch. 335. § 79, i7 Stat. 294. 
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limitation on the mailing of lottery tickets and. circulars vTaS reworded,38 

but only "illegal" lotteries w"ere made subject to the statutory 

prohibition. 39 Both provisions vTere carried forward in the general 

codification", the Revised Statutes, those concerning postal agen"bs, as 

section 3851,40 and those concerning themailingof10tterymaterials.as 

section 389~.41 

2. The 1876 "illegal" debate 

Four years later, Congress amended section 3894 by striking the 

word "illegal. "lt2 The change clearly meant that Congress had determined 

that the exclusion of lottery materials from the mails vTaS to extend to all 

38Id . at § 1119. The provision read as follows: 
Sec .149. That it shall not be la1-rful to convey by mail, nol' to 

deposit in a post-office to be sent by mail, any letters or circulars 
concerning illegal lotteries, so-called gift-concerts, or other 
similar enterprises offering prizes, or concerning schemes devised 
and intended to deceive and defraud the public for the purpose of 
obtaining money under false pretences, and a penalty of not more 
than five hundred dollars nor les s "than one hu-'1dre d dollars, I·Ti th 
costs of prosecution, is bereby imposed upon conviction, in any 
Federal court, of the violation of this" section. 

391n introducing the bill, H.R. 1, 1}2d Cong., 2d Sess., FarnsvTorth 
for. the House Committee on the Post-Office and Post-Roads said that there 
1-Tere no major changes, Congo Globe, 42d Cong., :2d Sess., pt. 1,15 (1872), 
but despite this there "\{ere two differences of note with respect to § 149. 
As compared with the 1868 statute , given supra accompanying note 33, 
§ 149 was far more comprehensive. Sec. 149, however, only referred to 
illegal lotteries "while the 1868 provision had pertained to all lotteries. 
Whetber the 1868 inclusion of all lotteries was inconsistent with the 
intent of Congress is unclear, but there was no discussion reported about 
the change, except for Fa.rnsworth's cryptic introduction. 

40nev . Stat. § 3851 (1875 ed.). 
I 

l~lRev. Stat. § 3894 (1875 ed.). 

42Act of Jul:>' 12, 1876, ch. 186, § 2, 19 Stat. 90. 
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lotteries, vrhether authorized by State governments or not. 43 Despite the 

assertion of the chairman of the House Committee on the Post-Office and 

Post-Roads that the bill contained no material changes, l~l~ and subsequent 

passage in the lover body with no debate,45 Senate agreement was not 

obtained easily. Many of the major and recurring issues of constitutional 

dimension vTere seen in the Senate, fervently argued on the floor, and 

decisively ansvTered vri t1l the vote favoring :che propriety of the proposed 

regulations. 46 

1.f3l1The object of the amendment to [Rev. Stat, § 3894] is to secure 
uniformity and prohibit lottery circulars of any kind from passing through 
themails. 11 4· C0I!!l. B~. 3656 (1876) (remarl\:s of Mr. Cannon, of the 
House Committee on the Post-Office and Post-Roads on reporting H.R. 1239, 
.44th Cong" 1st Sess. (1876). The bill, as H. R, 2575, ,.,as fully debated 
in the Senate, 1d. at 1.~261-61.~. 

44Sps8.king as to a modificat ion of Rev, Stat. § 3893, relating to 
obscene books 1 as well as to the anti-lottery provision, Cannon was 
responding to the challenge that "the proposed bill in no wise changes 
the law as i J

0 now is except to provide a penalty for the circulation of 
obscene literature. tt Id. 

45 6 6 ~. at 3 .5 • 

46ttCertainlY the Senate does not mean to decide that the citizens 
of a State vhere lotteries are legal have no right to send a lottery 
scheme from one portion of the State to another. That seems to me to be 
interfering with the rights of the people of the States where they choose 
to think that the sale of lottery tickets is not criminal or improp'er ,II 
4 Cong. Rec. 1~262 (1876) (remarks of Sen. ~vhyte). Further excerpts from 
the debate in the Senate highlight the clarity with which the continuing 
arguments 'Idth respect to the prohibition of gambling enterprises by the 
Federal government were seen in 1876: 

The difficulty 'which the Department [Post Of:tice] labol'$ under is 
in determining what are and what are not legal lotteries. A great 
many schemes are gotten up, some in the Territories, some of them 
in operation to-day apparently ,.,ith the form of la1,o" but yet of 
doubtful legal forCe, and they are traJismitting their matter through 
the mails, and the 'I·rhole thing proves to be a fraud upon the community; 
and thp. q,uestion arises whether it is not ivisel' and better to treat 
all lotteries~ whether legal or illegal, as precisely the same, or as 
a ,system of gambling which a ,·rise course in legislation will not only 
justify but demand at our hands shall be stopped. 

Id. at 1.1262 (remarks' of Sen. Ha..'1llin). 
Debate in the 'Senate also reflected the propriety of congressional 

actionvrith respect to local gambling activity: 1\ ••• if a State chooses 
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The constitutionality of the congressional restriction on the 

mailing of lottery materials was considered the folloving year by the 

Supreme Court in Ex Parte Jackson. 47 The Court had no difficulty finding 

that lI[tl1:12 pover possessed by Congress embraces the regulation of the 

entire postal system of the country.,,48 Construing the lottery exclusion 

from the mails "lfithin the context of any postal regulation, the Court 

avoided Questions of interference vith State prerogatives un del' the 

reservation provision of the lOth Amendment. 49 Instead, the Court warned 

against infringing upon individual freedoms. 50 

to authorize and legalize a lottery, call it gambling, if you please, 
and gambling it is, that is a matte,r entirely for the consideration of 
·.;hat State ... II rd. (remarks of Sen. West). This argument raises the 
mala in se versus mala prohibita (see note 24 supra) problem. There is 
little doubt that Congress was reflecting the change in the perspective 
of the populaee at large towards lotteries as "I'Tell as specific aims of 
eradicating corruption. There is also little Question that the national 
mood had been correctly perceived by Congress as having shifted away 
from approval of lotteries. .J. Ezell, Fortune IS t-1erry vTheel 242-70. 
The follOidng dicta from Phalen v. Virginia, LI9 u. S. (8 How.) 163,168 
(1850) has often been relied upon to demonstrate the cl':!ange: 

Experience has sho"YTll that the common forms of gambling are 
comparatiYely innocuous when placed in contrast "Yrith the 
vide-spread pestilence of lotteries. The former are confined 
to a fe"T persons and places, but the latter infests the vhole 
community: it enters every dwelling; it reaches every class; it 
preys upon the hard earnings of the poor; it plunders the 
ignorant and simple. 

4796 u.s. 727 (1877). 

4896 u.s. at 732. 

L~9See note 23 supra. 

5096 u.s. at 732. 
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The right to designate what shall be carried necessarily involves 
the right to determine what shall be excluded. The difficulty 
attending the subject arises) not from the .Tant of pO.Ter in 
Congress to prescribe regulations as to what shall constitute 
mail matter, but from the necessity of enforcing '\jhem consistently 

. with rights reserved to the people, of far greater importance 
than the transportation of the mail. 

The Court then referred to potential Fourth5l and. First52 Amendment 

difficulties possible under the statute. Ex Parte Jackson merely 

sustained the right of Congress "to refuse its facilities for the 

distribution of matterdeen:~d injurious to the public morals. ,,53 It did 

not affirm on its merits the congressional decision to regulate lotteries. 

51The Court in Ex Parte Jackson set fourth amendment (see note 26 
supra) guidelines as to permissible interference with the mailS 
restrictively, cautioning the Congress not to attempt to violate the 
guarantee no matter what the purpose at 96 U.S. 733: 

Letters and sealed packages of this kind are as fully guarded 
from examination and inspection, exceDt as to their outW'ard form 
and vTeight, as if they were retained by the parties forwarding them 
in. their mm domiciles. The constitutional guaranty of the right of 
the people to be secure in their papers against unreasonable searches 
and seizures extends to their papers, thus closed against inspection, 
wherever they may be. Whilst in the mail , they can only be opened 
and -examined under like warrant, issued upon similar oath or 
affirmation, particularly describing the thing to be seized, as is 
required \-Then papers are subjected to search in one I s Q1m household. 
No law of Congress can place in the hands of officials connected with 
the postal service any authority to invade the secrecy of letters 
and such sealed packages in the mail; and all regulations adopted as 
to mail.matter of this kind must be in subordination to the great 
principle embodied in the fourth amendment of the Constitution. 

5296 U.S. at 733-35; ~ note 25 supra. 

5396 u. S. at 736. The holding of Ex Parte Jackson vras the subj ect 
of much dispute in ensuing years. In 188"4,"' the Senate Committee on 
Post-Offic'es and Post-;Roads reported S. 1017, 48th Cong. 1st Sess. The 
purpose of S. 101'( was to prohibit the mailing of newspapers containing 
lottery advertisements. Jackson i'Tas cited as authorizing the enactment 
of such legislation, 15 Con~. Rec. 4380 (1884). The minority repor-~ 
characterized the Jackson language differently, finding that the case 
could only be construed as having upheld the Act of July 12, 1876, (~ 
note 42 supra) and othenrise as spelling out restrictions upon the power 
of Congress to interfere ,-rith freedom of the press: "Nor can any 
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Pressure upon Congress to take further action against lotteries 

mounted over the next decade. Scores of petitions begged for the 

congressional eradication of the Louisiana lottery, the most corrupt 

and untouchable of the lotteries. 54 Countless bills \,rere introduced 

to a,ccomplish this and related purposes, but most iVere never reported 

out of committee. 55 In a special message to Congress concerning 

regulations be enforced against the transportation of printed matter in 
the mail, which is open to examination, so as to interfere in any manner 
vrith the freedom of the press. Liberty of circulating is as essential 
to that freedom as liberty of publishing; indeed, "\fithout the circulation, 
the publication i,[ould be of little value,1I (96 u.s. at 733). Because 
Jackson affirmed the lottery restrictions of 1876 but also cautioned 
against over-extensions of congressional power in violation of 
constitutional guarantees, the case ims cited in an exaggerated fashion to 
support both sides repeatedly in the volatile decades to follow during 
the congressional battle with the Louisiana lottery (see note 46 supra). 

54J . Ezell, Fortune's Merry vfueel, 242-70 reports a concerted 
petitioning campaign undertaken by the clergy at 268. A large number 
of such petitions were printed in the Congressional Record from 1880 to 
1895. 

55There was much lottery-related congressional activity over the 
years 18'(6 to 1890. lrl 1878, the 45th Congress eliminated the sale of 
lottery tickets in the District of Coluniliia by the Act of April 29, 1878, 
ch. 68, 20 Stat. 39. Approximately ten bills a year were read and sent 
to committee from the 1~8th to 51st Congresses concerning lotteries. One 
such bill i'Tas H.R. 5933, 50th Cong. 1st Sess. (1888), which concerned the 
prohibition of the advertisement of lottery tickets in the District of 
Columbia. Debate concerning H.R. 5933 typifies the arguments and 
divisions of Congress at the period, 19 Congo Rec. 1153-1161 (1888). Ex 
Parte Jackson ifas extensively relied upon at 19 Cong. Rec. 1155 to show 
the restrictions imposed upon Congress with regard to regulating lotteries 
by the first and fourth amendments. Proponents of the bill to eliminate 
lottery advertisements often argued emotionally, denying that they could 
be circumventing constitutional guarantees: 

I knov7 it v7ill be insisted that the provisions of the bill wiJ.l 
be an abridgment of the 'freedom of the press, 1 but, Mr. Speaker, 
it will not abridge any 1 freedom of the press 1 to do right or to 
'publish whatever may promote the good of mankind. It is not 
designed to take a,my any proper or legitimate right of the press, 
but only to restrain and prohibit all license to perpe'trate a vTrong 
by enticing the young and unsuspecting into habits that will lead 
them into ruin, as has heretofore been done in many instances. Some 
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10tteries,56 President Benjamin Harrison urged that vrithout aid from the 

Federal government it would be beyond the powers of the States to control 

the Louisiana lottery: 

If the baneful effects of the lotteries were confined to the States 
that give the companies corporate powers and a license to conduct 
the business, the citizens of other States, being powerless to 
apply legal remedies, might clear themselves of responsibility by 
the moe of such moral agencies as were within their :r'each. But the 
case is not GO. The people of all the States are debauched and 
defrauded. The vast sums of money offered to the States for 
charters are draim from the people of the United States, and the 
General Government through its mail system is made the effective 
and profitable medium of intercourse between the lottery company 
and its victims .... The use of mails by these companies is a 
prostitution of an agency only intended to serve the purpose of a 
legitimate trade and a decent social intercourse. 

of the blackest deeds in the catalogue of crimes have been committed 
under the plea of liberty. On the way to the guillotine Madame 
Roland, [sic] exclaimed, 110, Liberty! Liberty! what crimes are 
committed in thy name. lI (Remarks of Mr. Glass). 

Those opposed to further congressional action argued as follovTs: 
Whdt is the Louisiana lottery? It is an institution authorized, 
organized, and created by the organic law of a sovereign State 
of this Union. It is a legal institution in so far as the State 
of Louisiana can make it so, as completely as any institution 
chartered by any State in this broad land. NovT, my friend from 
Illinois [Mr. Cannon] knows that in so far ,as we can exercise this 
povrer in referance to the Louisiana lottery \'Te can eClually exercise 
it vrith reference to any banking institution chartered in the State 
of Louisiana or elsevThere. Now, I wish to ask my friend this 
Cluestion: If we can say to this lottery company, a chartered 
institution, bearing the stamp and impress of the authority of a 
State lav -- qay, of the constitution of one of the States of this 
Union -- "Your 'advertisement shall not be published in any nevrspaper 
issued in the District of Coiumhia, II vThy can vTe not say to some 
banking corporation authorized in the State of Louisiana, or, if you 
choose, in the District of Columbia, nyou shall not receive the moneys 

'of this lottery company as deposits in your vaults?" (Remarks of Mi>. 
Compton, ld. at 1157). 

H. R. 1159 '\'Tas defeated 119-113, vi th 91 not voting, Id. at 1161, shovTing 
the closeness of the issue. The excerpts given are 'representative of the 
nature of the arguments on the floor and the extent to which.pertinent 
issues '\'Tere raised and overcome. 

56;! Compilation of the Messages and Papers of the Presidents 
1789-1897 (J. Richardson ed.), H.R. Misc. Doc. No. 210, Part 9, 53d Cong., 
2d 8ess, (1894) 80-81, hereinafter cited as Richardson. The 'same message 
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3. 1890: The decision is made 

The President's urgent request to Congress for neW" legislation to 

eliminate the Louisiana lottery provided the final impetus for the 

passage of comprehensive amendments 57 to section 3894,58 imposing new 

restrictions on the scope of State legislative pm-Ter and new strains on 

the Constitution. A provision prohibiting the carriage of any 

was reprinted at 21 Congo Rec. 7916 (1890). Harrison's message was 
based upon the increasing concern reported by the Postmaster General, 
John \;Tanamaker. In his 1889 annual report, VTanamaker had decried the 
ineffectiveness of existing Federal law in dealing with the Louisiana 
Lottery, Report of the Postmaster General, 1889, 10 House Executive 
Docll."nents, 51st Conh 1st Sess. (1889-90), 39-LI-1. This prompted 
Harrison to ask for nevT anti-lottery legislation in his first message 
to Congress, Richardson, 44: 

The unsatisfactory concli tion of the law rela.ting to the 
transmission through the mails of lottery advertisements and 
remittances is clearly stated by the Postmaster-General,. and 
his suggestion as to amendments should have your favorable 
consideration. 

The President also complained of conditions in the District of Columbia 
in his message, Richardson, 81: 

The national capital has become a sub-headquarters of the 
Louisiana Lottery Company, and its numerous agents and attorneys 
are conducting here a business involving probably a larger use of 
the mails than that of any legitimate business enterprise in the 
District of Columbia. There seems to be good reason to believe 
that the corrupting touch of these agents has been felt by the 
clerks in the postal service and by some of the police officers 
of the District. 

Harrison was again speaking on the recommendation of his 
Postmaster General, John Wanamaker, who had \·rri tten in a special report 
that the "entire Post-Office Department is in point of fact the principal 
agent of the Loui s iana State Lottery Company. 11 11 Executi veDocuments 
of the Senate, 51st Cong., 1st 8ess. (1889-90), Exec. Doc. No. 196, 3-4. 
Erom 'Wanamaker's perspective this may have been merely demoralizing to 
the Post Office, but to the President and to Congress the political 
impact of the role of the Post Office in the propagation of the Louisiana 
State Lottery was disasterous. No State law could restrict the U.S. 
Post Office IS authority to carry the mails and thus only Congres~> could 
eliminate the plague. 

57 Act of September 19, 1890, ch. 908, 26 Stat. Lf65. 

58See note 41 supra and accompanying text. 
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pUblications advertising lottery tickets or schemes of any kind was 

added over First Amendment objections. 59 Although postmaster!3 vTere not 

permitted to open sealed mail follow'ing Ex Parte Jackson,60 postal 

authorities were authorized to stamp registered letters "Fraudulent" when 

suspected of containing lottery materials and not deliver the mail. 61 

5911 .. nor shall any newspaper, circular, pamphlet, or publication 
of any Idnd containing any advertisement of any lottery or gift enterprise 
of any kind offering prizes dependent upon lot or chance, or containing 

. any list of prizes awarded at the dra,'Tings of any such lottery or gift 
enterprise, whether said list is of any part 01' of all of the draw'ing, be 
carried in the mail or delivered by any postmaster or letter-carrier. II 
Act of September 19, lS90, ch. 90S, 26 Stat. 465. This provision was 
similar to that discussed for the District of Columbia in lS88, discussed 
at note 55 supra. 

6°96 U.S. 727, 733 (1877). 

61Act of Septeffiber 19, 1890, ch. 90S, § 2, 26 Stat. 466: 
SEC. 3929. The Postmaster-General may, upon evidence satisfactory 

to him that any person or company is engaged in conducting any lottery, 
gift enterprise, or scheme .for the distribution of money, or·of any 
real or personal property by lot, chance, or drawing of any kind, or' 
that any person or company is conducting any other scheme or device 
for obtaining money or property of any kind through the m~ils by 
means of false or fraudulent pretenses, representations, or promises, 
instruct postmasters at any post office at which registered letters 
arrive directed to any such person or company, or .to the agent or 
representative of any such person or company, whether such agent, 
or representative is acting as an individual or as a firm, bank, 
corporation, or association of any kind, to return all such 
registered letters to the postmaster at the office at vThich they 
were originally mailed, w'ith the word !Fraudulent I plainly written 
or stampea. upon th& outside thereof: ruld all such letters so returned 
to such postmasters shall be by them returned to the writers thereof, 
under such regulations as the Postmaster-General may prescribe. But 
nothing contained in this section shall be so construed as to 
authorize any postmaster or other person to open any letter not 
addressed to himself. The public advertisement by such person or 
company so conducting such lottery, gift enterprise, scheme, or 
device, that remittances for the same may be made by registered 
letters to any other person, firm, bank, corporation, or association 
named therein shall be held to be prima facie evidence of the 
existence of said agency by all the parties named therein; but the 
Postmaster-General shall not be precJ.uded from ascertaining ,the 
existence of such agency in any- other legal I·ray satisfactory to 

. himself. 
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Such letters then could be returned to their senders, as could postal 

money orders suspected of being 

The Act of September 19, 

drawn in favor of lottery enterprises. 62 

63 1890, was the cUlmination of 15 years 

of congressional debate on essentially the same measures relating to 

lotteries. Framed by the opponents of further congressional action in 

the minority report accompanying an earlier version of the bill from the 

Senate Committee on Post-Offices and Post-Roads,64 the issue was as 

follows: 

Assuming that the States are competent to protect the morals 
of their people against the corrupting and injurious effects of 
lotteries and lottery advertisements, and that the duty to furnish 
such protection rests ,-rith them, this bill presents the grave 
question as to how far Congress may legitimately go in exercising 
unquestionable powers for the accomplislwlent of obj ects and 
purposes that do not 'come lawfully within 'its jurisdiction. In 
other ,vords, can Congress properly regulate the mail servic~ of 
this country, under its authority "to establish post-offices and 
post-roads," for the purpose of preventing the circulation of 
nevTspapers containing lottery advertisements and the suppression 
of lotteries? 

After due references to Ex Parte Jackson,65 the framers of the Constitution, 

and subsequent discussions of federalist principles, the minority report 

concluded that II [ t ]he present bill is a long departure from the 

conservative opinions entertained and acted upon by the great statesmen 

of 1836. If not Lillconstitutional it embodies a principle and policy of 

a most dangerous character and tendency. . . ."66 

62./\.ct of September 19, 1890, ch. 908, § 3, 26 S'ta'G. lf66 amended 
Rev. Stat. § 1,01.,·1 (1875 ed.) relating to money orders. 

63Ch . 908, 26 Stat. 465. 

64The minority report in connection with s. 1017, 48th Cong., 1st 
Sess. (1881,.), an analogous bill to that passed in 1890, construed the 
principal question as one of the States I ;rights. 15 ,Congo Rec. 4383 (1884). 

6596 u. S. 727 (1877). See note 53 supra. 

6615 Congo Rec. 4383 (1884). 
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Congress was clearly taking a more aggressive tack toward that 

. 6 
,which many still considered essentially local matters. 7 The changes of 

67House debates concerning the 1890 legislation reiterated the 
previous arguments. 21 Congo Bec. 8698-8721 (1890) (Concerning H.B. 
11569, 51st Cong., 1st Sess. (1890)). The significant difference from 
prior debates vras that the balance hacl shifted in favor, of a more 
restrictive anti-lottery provision. The arguments were the same but 
the votes had shifted. President Harrison's plea (see note 56 supra) 
and the continuing vitality of the Louisiana. lottery in the face of . 
State prohibitions prompted the shift in the congressional balance. 
Congress was told that the business of the Louisiana lottery in 1890 ,vas 
greater than *30 million annually, ld. at 8706, of 'which 93% ,was 
derived outside Louisiana: --

1'he States are powerless to extirpate the Louisiana lottery. They 
are pO\'rerless even to protect themselves from its insidious 
brigandage. 'l'hey have exhaw:\ted their resources. The mails, the 
national banks, and the channels of interstate commerce are 
controlled by the national authority and the national authority 
alone. The national Congress and the national Executive are alone 
equal to the overthrO\v of this pestilent corporation, which has 
become the richest, the most audacious, and the most pO\verful 
gambling institution tha.t the ,wrld has ever known. 

The federalist argl:.'Tlent of the minority vras persuasively stated but not 
followed by a Congress now firmly bent on action, ld. at 8703: 

... if Congress, in its supremacy, can indirectly undermine, 
discriminate against,· and in effect destroy the legislation of 
the States in matters exclusively reserved to the States, our 
system is destroye'd, the rights of the States under their reserved 
powers practically ended, and the Government is centralized, vrith 
the States mere figure-heads. To apply it: If a State, for 
purposes of revenue or from policy, desires to establish, tolerate, 
or legalize lotteries, which it has an undenied and l.mdoubted 
authority to do, and which is a mat~er over which Congress has no 
earthly concern, and then Congress can, by indirection, through the 
exercise of another power, practically nullify and invalidate this 
action and make criminals of those within that State that do the 
customary and essential acts to its existence and prosperity 
according to its design and the lavr of the State, then the State 
might as well go out of business and cease to exist. 

Despite this plea the Congress concluded that they must "crush this 
hydra-headed monster, which is demoralizing the young; the poor, and the 
needy throughout the country, as no other institution in America has 
ever done." ld. at 8705. ' 
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1890 "rere largely successful in curtailing the operations of the 

Louisiana lottery,68 and despite a constitutional challenge, the statute 

was upheld by the Supreme Court in its decision In Re Rapier: 

vTe cannot regard the right to operate a lottery as a fundamental 
right infringed by the legislation in question; nor are we able to 
see that Congress can be held, in its enactment, to have abridged 
the freedom of the pl"ess. The circulation of newspapers is not 
prohibited, but the government declines itself to become an agent in 
the circulation of printed matter which it regards as injurious to 
the people. 69 

4. 1895: Beyond the mails 

A further step was taken by Congress in 1895, when, going beyond 

its authority to regulate the mails, 70 it prohibited the importation of 

lottery matter in a provision that ioTas to become 18 u. S . C. § 1301,71 and 

the interstate carriage of lottery materials ,-rithout regard to the postal 

68The Postmaster-General reported in 1890 that bUsiness at the 
Ne"lv Orleans post office ,vas off by one third in response to the new 
legislation. Report of the Postmaster General, 1890, 10 House Executive 
Documents, 14, 51st Cong ~2d Sess. ( 1890-91). The Postmaster General 
reported the following year that there were increased convictions under 
the anti-lottery statutes and that the new statutes were popularly 
received in the press. Of 2,259 ne"Tspaper editorials in 850 papers, 
2,172 opposed the use of mails by lottery companies and 87. favored such 
use. Report of the Postmaster General, 1891, 13 House Executive 
Documents 17-22, 52d Cong., 1st Sess. (1891-92). 

69143 u.s. 110,134 (1892). The Court found that it was for 
Congress in the first instance to determine the propriety of its actions 
absent constitutional infirmities, undercutting the argmnent that 
Congress had over-extended itself in determining matters mala -prohibita 
reserved for local resolution (see note 2h supra). --

70U . S. Const.. art. I, § 8, cl. 7 (quoted at note 21 supra). 

71p:::printed at note 11 supra. 
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service. 72 Once again, the immediate reason for the enactment was a 

desire to combat a revitaliz.ed Louisiana: lottery, which had reestablished 

itself in Honduras and ,·ras trying to conduct its operations ,vithout 

using the United States mails. 73 To regulate the interstate transportati(;lll 

of lottery materials ,·Tithout regard to the postal service, Congress "Tas 

forced to rely on its powers under the commerce clause.,4 The Supreme 

Court sustained against constitutional challenge such congressional 

72 Act of l-1arch 2, 1895, ch. 191, 28 Stat. 963. Sections 2 and 3 
of the 1895 legislation integrated the new' changes into prior Federal 
anti-lottery statutes, e. g. Rev. Stat. § § 3894, .3929, 4041, last revised 
at 26 Stat. 465 (note 5~pra). Section 4 extended the power of postal 
officialS to refuse to deliver mail relating to lotteries (note 61 supra) 
by including ordinary letters. The most significant extension of the 1895 
act, unrelated to congressional authority to operate the postal service, 
was contained in § 1; 

Be it enacted ... That any person ,\rho shall cause to be brought 
within the United States from abroad, for the purpose of disposing 
of the same, or deposited in or carried by the mails of the United 
States, or carried from one State to another in the United States, 
any paper, certificate, or instrument purporting to be or represent 
a ticket, chance, share or interest in or dependent upon the event 
of a lottery, so-called gift-concert, or similar enterprise, 
offering prizes dependent upon lot or chance, or shall cause any 
advertisement of such lottery . . . to be brought into the United 
States, or deposited in or carrie,d by the mails of the United 
States, or transferred from one State to another in the same, 
shall be p~nishable . . . . 

73The Lo~isiana lottery had been reestablished in Honduras and 
was being conducted outside the U.S. mails. 27 Congo Ree. 3013 (1895) 
(remarks of Mr. Broderick). In attempting to eradicate the Louisiana 
10ttery,Congress also affected charitable lotteries, despite its 
ihtention to avoid doing so: III have not the slightest objection to 
confining it to the lottery business, but to provide that the offering 
of prizes shall be a penal offense at innocent ~hurch fairs and other 
little enterprises of that sort, it seems to me, is going beyond what 
we ought to .attempt. 1I 26 Congo Rec. 4313 (1894) (remarks of Mr'. Gorman). 
The problem was inherent to theoosophisticated nature of the statute 
that was p:;Lssed. For an alternative, see, e.g., 18 U.S.O. § 19.55 at 
notes 1,4-82 infra. -- ---

74Reproduced at note 20 supra, 
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pOl·rer with respect to lotteries in Champion v. Ames, 75 a case argued 

three times before the Supreme Court and finally determined by only a 

5-4 majority.76 

Although the reservation of' powers to the Ste,tes under the lOth 

Amendment "ras briefed and argued by Champion, 77 "Tho sought relief from a 

conviction under the 1895 statute by a writ of habeas corpus,78 the case 

was decided through reliance on Gibbons v. Ogden79 as a commerce clause 

issue. 80 Since the Court found, that Congress was authorized under the 

commerce clause to pass the anti-lottery statutes,8l the 10th Amendment 

issue "TaS dismissed by the statement that "the power to regulate commerce 

among the States has been expressly delegated to Congress. 1182 The 

propriety of congressional action "ras not for the courts to determine; 

its constitutionality was abundantly clear: 

75188 U.S. 321 (1903). 

76See note 83'infra. 

77188 U.S. at 330-32. 

78Id . at 325. 

7922 u.s. (9 Wheat.) 1 (1824). 

80The Chrunpio~ court (Harlan, J.) ~uoted from Mr. Chief Justice 
Marshall's opinion i~, Gibbons v. Ogden extensively at 188 u.s. 346-47 
(i talics added by the Champion opinion): 

[The commerce power] is the power to regulate; that is, to 
prescribe the rule bY"Thich commerce is to be governed. This 
pOi'ler, like all others vested in Congress, is complete .in itself, 
may be exercised to its utmost extent, and aclmovTledges no 
limii.~ations, other than are prescribed in the Constitution. 

8lAfter tracing the development of the commerce clause powers 
subse~uent to Gibbons at 188 u.s. 348-52, the Champion court affirmed 
the pow'er of Congress to pass the 1895 anti-lottery statute. Id. at 357. 

82Id . at 357. 
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If the carrying of lottery tickets from one State to another be 
interstate commerce, and if' Congress is of opinion that art 
effective regulation for the suppression of lotteries, carried 
on through such commerce, is to make it a criminal offence to 
cause lottery tickets to be carried from one State to another, we 
knmr of no authority in the courts to hold that the means thus 
devised are not appropriate and necessary to protect the country 
at large against a species of interstate commerce ,-lhich, although 
in general use and somevhat favored in both national an<J. state 
legislatiQn in the early history of the country, has grown into 
dis~'epute and has -become offensive to t,he entire people of the 
Nation. . It is a kind of traffic Ylhich no one can be entitled to 
pursue as of right. S3 . 

. The anti10ttery statutes ,fere codified as part of the Federal 

crimi'nal code proj ect of 190984 substantially as they. existed in' 1895. 85 

The provisions authorizing specific action by the postal authorities 

vhere violations of the antilottery statutes are suspected were 

83Id. at 358. The dissenters argued that the 10th Amendment 
precludedfurther congressional action and that the tI!3cope of the commerce 
clause. of the Constitution cannot be enlarged because of present vieYTs of 
public interest. II Id. at 372. (For dramatic later expansion of the 
commerce clause pm-lers of the Federal Government in the limitation of 
local gambling ventures, see notes 182-96 and accompanying text infra.) 
Champion yTaS heard together vith Francis v . United States, 188 U.S. 375 
(1903), in which Mr. Justice Holmes restricted the application of the 
1895 statutes by finding that the stubs to lottery tickets held by 
customers were not covered by the statutory definition prohibiting the 
interstate carriage of lottery materials (see note 72 supra for text). 
Champion "las first argued in 1900 and then was joined with Francis to 
be argued in October, 1901 and again in December, 1902. 188 U.S. at 325. 
The final opinion, decided 5-4, coupled with the constricting.of the 
congressional purpose in Francis through the reversal of a conviction, 
demonstrates the closeness ef the issue in the mind of the Court. A 
prior decision of the Court, which also narrowly construed the 1895 
statute, reinforces this interpretation of the cases, see Fra.nce v . United 
States, 161+ U.S. 676 (1897). 

84Act of March 4, 1909, ch. 321, 35 Stat. 1088. 

85Rev . Stat. § 3894 as amended by 26 Stat .465 (see note 57 and 
accompanying text supra) became § 213 at 35 Stat. 1129; Rev. Stat . 

. § 3851, having to do with postmasters acting as lottery agents (see 
notes 31 and 40 supra), became § 214 at 35 Stat. 1130; the 1895 amendments 
at 28 Stat. 963 relating to the importation and interstate transportation 
of 10ttE::ry materials (see note 72 supra) 1·Tere codified as § ~37 at 35 Stat. 
1136. 
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separated and became "That is currently 39 u. S . C. § 3005. 86 The lottery 

statutes codified in 1909, together with the statute incorporating radio 

communication of lottery information,87 became chapter 61 of 18 United 

State.3 Code,88 

D. Modern Accomodation 

The growth. in recent years of State operated lotteries has been 

the most significant feature of the gambling landscape. 89 Reversing a 

century old trend, New Hampshire established a sweepstake in 1964. In 

1969, New York established its lottery. New Jersey soon followed suit 

with a daily lottery, and spurred on by New Jersey's success, ten other 

States in the past few· years have done likewise. 

8639 U.S.C. § 3005 is'virtually identical to the pre<1970 39 U.S.C. 
§ Lf005, the change being made pursuant to the reorganization of the 
Post Office in Pub. L. No. 91-375, Aug. 12, 1970, 8L~ Stat. 7l~6. The 
statute had devolved from Rev. Stat. § § 3929, ~.041 (see notes 18, 61-62 
supra) through 39 U.S.C. §§ 259, 732 (1952 ed.). 

§ 316, 
U.S.C. 

87Communications Act of 1934, PUb. L. No. L~16, June 19,1934, 
48 Stat. 1088. The language is substantially identical to 18 
§ 1301~ (1970), reproduced at note 14 supra. 

88Hith the recodification of 1948, Pub. L. No. 772, June 25, 1948, 
62 Stat. 683, § 213 of the 1909 code became 18 U. S . C. § 1302 (reprinted at 
note 12 supra); § 214 became 18 U.S.C. § 1303 (reprinted at note 13 supra); 
and § 237 became 18 u. S. C. § 1301 (reprinted at note 11 supra). There 
ifere no substantive changes in any of these statutes, since the 1895 
anti-lottery statutes (see note 72 and accompanying text supra) were 
adopted by Coneress, until the enactment of 18 U.S.C. § 1307, see note 16 
_~upra. 

89See Task Force on Legalized Gambling: Easy Money (Twentieth 
century Fund 1974) 35. 
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The operation of these lotteries has been severely curtailed by 

the complex of Federal statutes 'that were enaded over the last century. 

Restrictions, for example, were placed on importation,90 transportation,91 

mailing,92 and broadcast advertisements. 93 The strained relations between 

Federal and State officials came to a head on A\lgust 30, 197~, when the 

Attorney General sent the governors of each lottery State a telegram 

'warning them that" serious questions" had arisen concerning the operation 

of the lotteries and that there was a "distinct possibility!! that SOIne of 

them "rere in violation of the "criminal provisions" of Federal law.94 

To avoid this confrontation, Congress passed amending legislation 

in the last days of the 93rd Congress. While it received urgent 

attention only following the Attorney General's telegram, tIle legislation 

had been introduced in the 8enate as S. 54!~ in January of 197395 and in 

the House as H .F,. 6668 in the following April. 96 

90 8 1 U.S.C. § 1301. 

91 8 1 U.S.C. § 1301. 

92 8 1 U.S.C. § 1302. 

9318 U.S.C. § 1304. 

94N . Y. Times, A,ugust 31, 1974, at 1 col. 1. 

95S . 5~L~, 93rd Cong., 1st Sess. 1973 (By Sena.tor lIar·t). 

96H.R. 6668, 93d Cong., 1st Sess. (1973), by Congressman Rodino of 
New Jersey, chairman of the Judiciary Committee. Rodino had also 
introduced a similar bill in the 92d Congress, R.R. 2371f, and held 
hearings on the bill on October 13, 1971. Neither tl1a't attempt, nor the 
subsequent hearings held on April 2L~, 1974 on H.R. 6668 produced 
immediate 'action on the floor. [Copies of these hearings unavailable as 
of this \rri ting. J 
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The basic rationale of the legislation was said by the Senate 

report to be to "accomodate the operations of legally authorized 

State-r'Lill .Lotteries consistent "'Ti th continued Federal protection to the 

policies of nonlottery States." 97 The scope of the proposed legislative 

exception/ or State lotteries "Tas described as follows: 

1. Permitting transportation and mail.ing to address'~s Ifithin the 
particular State-conducting the lottery; 
2 . Permit ting the mailing of newspapers published wi thin the State> 
notwithstanding lottery promotional or other information contained 
therein concerning a State-run lottery in that State; 
3. Permitting the broadcasting of promotional or other information 
concerning a lottery ... Tithin that State from sti:J.tions licensed in a 
location wi thin that State; and 
4. Permitting a State-run lottery to obtain mate~ial necessary to 
conduct its operation from out-of-state sources .9~ 

Passage of the legislation did not seem likely until November, 1974, '\'Then 

the Senate Committee on the Judiciary held hearing on, S. 544 and related 

bills. 99 S. 541.~ \'las reported out on December 18,100 and was passed by 

the Senate the follOlfing day.1°l The House passed its H.R. 6668 on 

December 20, incorporating one additional provision,102 ... fith which the 

Senate agreed on the same day.103 The Presi~ent signed the bill as 

P.L. No. 93-583 on January 2, 1975. 

97S . Rep. No. 93-1404, 93d Congo 2d Sess.2 (1974). 

08 
/ ld. at 3. 

99S. Rep. No. 93-l1~04, 93d Cong., 2d Sess. 2 (1974). The hearings 
were held on November 20, 1971~ before the SubcollUnittee on Criminal Laws 
and Procedures of the Committee on the Judiciary. [Copy unavailable as 

. of this l·rri ting. ] 

100S. Rep. N'o. 93-l1~01.f supra. 

101120 C6ng. Rec. S22145 (daily ed. Dec. 19, 1974). 

102120 Congo Ree. H12599-609 (daily ed. Dec. 20, 1974). 

103120 Congo Rec. S22543 (daily ed. Dec. 20, .1974). 
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Although no litigation has arisen to interpret the Act, the scope 

of the new section, section 1307, added to Title 18 merits discussion. 

The four conditions set out by the Senate Judiciary Committeel04 are 

reflected in the statute. 

Section 1307(a) exempts from the operation of 18 U.S.C. §§ 1301-04 

lottery~related information "cr;:'lC{'rning a ~ottery conducted by a .State 

acting under author.ity of State law, II YThich is contained in a newspaper 

or radio or television broadcast originating in the same Sta.te. The 

radio or television station of a neighboring State that conducts a 

lottery according to its laYT could broadcast ivith respect to the lottery 

of the State of origin as YTell as that of the neighboring State, but a 

newspaper may never publish lottery-related information not concerning 

the lottery of the State in yrhich it is published. This limitation is, 

of course, itself subject to the constitutional role which protects 

information having legitimate ne'lfS value, 'Ifhether or not pertaining to 

10tteries. l05 

Section 1307(0) permits the mailing or transportation to a lottery 

State from outside sources of materials relating to the lottery of the 

destination State. 

104See supra text at n; 98. 

105The Supreme Court recently heard argu:nlents in New Jersey State 
Lottery COlmnission v. United States, Lr91 F. 2c12l9 (3d Cir. 1974), 
docket no. ~(3-l47l, in which the Third Circuit held en banc that lottery, 
information broadcast as news is constitutionally protected under the 
first amendlnent. This exeltlption would not apply to anything other than 
legi timate news under the reasoning of the case, but would extend to 
other media regardless of location provided that the categorization as 
"news" was ifi thin the, sound editorial· discretion of the' source of the 
othervrise prohibited information. 
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Under 39 U.S.C. § 3005(d) the mailing of lottery materials relating 

to a given State may be mailed from addresses in that State t,o addresses 

.... rithin that State. 

Finally, no informa.tion or materials relating to lotteries may 

o:riginate from a nonlottery State that does not fall wi thin the category 

of news or material destined to be used by the State-authorized lottery 

in the State to .... Thich it is sent. 

PUb. L. No. 93-538 does not ill'lffiunize State-operated lotteries from 

the impact of all Federal statutes relating to lotteries. Only lotteries 

conduct.ed I'by a State acting under authority of state lawll are protected. 

and only with respect to possible violations of 18 U.S.C. §§ 1301-0Lf, 

1953, and 39 U.S.C. § 3005. Thus, for example, potential violation of 

18 U.S.C. § 1306 (relating to the distribution of lottery naterials by 

Federally-insured banks) by a bank dealing in State lottery materials at 

the request of the State would still be possible, although the bank, not 

the State would be directly SUbject to prosecution. The precise scope of 

Section 1307, if any, beyond that set out in the legislative history .... rill 

have to await litigation.106 

106Left unsettled, for example, is the status of United States v. 
Fabrezio, 385 U.S. 263 (1966). As applied to a tourist, the holding of 
Fabrezio, which found crimina,l under 18 u. S . C. § 1953 the transportatin 
of lottery materials out of the State of New Hampshire, may be harsh. But 
to permit the commercial transportation of such materials in and out of 
the St.ate and the advertisement of the service, noYT at least partially 
possible, would threaten tl1e policy of the nonlottery States. 
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III. THE MODERN CRIMINAL STATUTES 

With the exception of the extension of the anti-lottery statutes 

to radio broadcasting in 1934,107 no Federal statutes were passed 

directly affecting gambling between 1895 and 19L18.108 The half-century 

moratorium on Federal legislation with respect to gambling was consistent 

vri;t,h the broad policy of leaving such considerations to local authorities 

,.rherever possible .109 

Since 1948, hmo/ever, the Federal role 1n the limitation of gambling 

activities has significantly expanded. Federal statutes have been passed 

with respect to gambling Ships,110 interstate and foreign transportation 

of gambling devices, III transmission of wagering information over wire 

facilities,112 interstate transportation of wagering parapherna1ia,113 

interstate travel in furtherance of racketeering enterpr'ises connected 

with gambling,114 and the business enterprise of grulwling. 115 These 

107 Communications Act of 1934, Pub. L. No. ~16, June 19, 1934, 
5 316, 48 Stat. 1088; 18 u. S. C. § 130L~. For the text of the st~tute see 
note 14 supra. See also Haley, liThe Broadcasting and Postal Lottery 
Statutes, 1~ Geo. Hash. I/. Rev. 475 (1936) F.C.C. v. A.B.C. 347 U.S. 284 
(1954). 

108The codification project of 1909 and recodification of 1948 
made no substantive changes in the lottery statutes. See notes 84-88 
supra. 

109See , e. g., notes 136, 150, 160, and 180 along vri th accompanying 
text, infra. 

110 ( ) 18 U.S.C. §§ 1081-83 1970 . 

. ~ ... 115 U.S,C. §§ 1171-78 (1970). 

11218 U.S.C. § 1084 (1970). 

11418 U.S.C. § 1952 (1970). 

11518 U.S.C. §§ 1511, 1955 (1970). 

11318 U.S.C. § 1953 (1970). 
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statutes, taken together, form a complex scheme for the Federal negotiati'on 

of gambling activities. The statutes were passed in three cycles 

corresponding to increa.sed Federal concern with crime 1:1 conjunction 

vri tb the Kefauver investigations of 1950_51,116 A.ttorney General Robert 

Kennedy's program to curb organized crime of 1961-62,117 and the Nixon 

Administration r s efforts to attack organized crime in 1969-70.118 

These Federal efforts to attack organized crime, largely focused on 

gambling revenues) 119 ,-Tere not entirely consistent in their impact upon 

State policies related to gambling. Passed at different times by 

different congresses and administrations in ~~anging political climates, 

these statutes, together ,-lith those concerning lotteries ,120 and the tax 

provisions affecting gambling,121 only imperfectly cohere. Because the 

11618 U.S.C. §§ 1171-77; see notes 129-44 infra and accompanying 
text. 

11718 u.s. C. §§ 1084, 1952-53; 15 U.S.C. § 1178; see notes 145-70 
infra, along '."ith accompanying text. 

11818 U.S.C. §§ 1511, 1955, 1961, 2516; see notes 171-85 infra and 
accompanying text. 

119See generally Presic..lent r s Commission on La,-T Enforcement and 
Administration of Justice, Task Force Report: Organized Crime (1967); 
Permanent Subconml. on Investigations of the Senate Comm. on Government' 
Operations, Gambling and Organized Crime, S. Rep. No. 1310, 87th Cong., 
2d Sess. (1962); The Kefauver Committee Report, Organized Crime (Didier 
ed. 1951). 

120The development of the lottery statutes is set out fully supra 
text at nn. 9-83. 

121See notes 221-26 and accompanying text infra. 
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legislative history of these recent statutes is relatively accessible, 122 

and some of it has been ably discussed elsewhere,123 the following 

discussion will be somewhat more brief than the lottery discussion. 

The first of the modern statutes concerning gambling, 18 u. S. C. 

§ § 1081-83, dealt with gambling ships .124 It "Tas passed in 19 tr8, before 

122All of the bills that were enacted were accompanied by reports 
in both houses of Congress and many hearings were held. The following 
are the House and Senate reports: 

18 U.S.C. §§ 1081-83 (S. 560) -- S. Rep. No. I trT, Apr. 29, 1947; 
(80th Cong., 2d Sess.) H.R. Rep. No. 1700, Apr. 8,1948. 

15 U.S.C. §§ 1171-77 (S. 3351")--.s. Rep. No. 1482, Apr. 12, 1950; 
(81st Cong., 2d Sess.) H.R. Rep. No. 2769, Aug. 1, 1950; 

Conf. Rep. No. 3.111, Sept. 19, 1950. 
18 U.S.C. § 1084 (S. 1656) -- S. Rep. No. 588, July 24, 1961; 

(87th Congo 1st Sess.) H.R. Rep. No. 967, Aug. 17, 1961. 
18 U.S.C. § 1953 (S. 1657) -- S. Rep: No. 589, July 24, 1961; 

(87th Congo 1st Sess.) H.R. Rep. No. 968, Aug. 17, 1961. 
18 U.S.C. § 1952 (S. 1653) -- S. Rep. No. 61r4:, J'u1y 27, 1961; 

(87th Cong. 1st Sess.) H.R. Rep. No. 966, Aug. 17, 1961. 
15 U.S.C. §§ 1171-78 (S. 1658)-- S. Rep. No. 61r5, July 27,1961; 

(87th Congo 2d Sess.) H.R .. Rep. No. 1828, June 15,1962; 
[1962 amendments] Conf. Rep. No. 2319, Aug. 31, 1962. 

18 U.S.C. §§ 1511,1955 (S. 30)-- S. Rep .. No. 91-617, Dec. 18, 1969; 
(91st Congo 2d Sess.) H.R. Rep. No. 91-1549, Sept. 30, 1970. 

Pertinent citations to congressional hearings will be given in connection 
"lfith specific statutes infra. 

123See , in connection with 15 U.S.C. §§ 1171-77 and 18 U.S.C. 
§§ 1301-03:-Gomment, Federal Regulation of Gambling, 60 Yale L. J. 1396, 
1401-09 (1951); "dth respect to 18 U.S.C. §§ 1084, 1952-53, and amendments 
to 15 u. S. C. § § 1171-77, see Pollner, Attorney General Robert .L.. Kennedy's., 
Legislative Program to Curb Organized Crime and Racketeering, 28 Brooklyn 
L. Rev. ~7 (1962). 

121fSection'1081 is the definitions section, defining 'gambling 
ship,' 'gambling establishment,' 'vessel,' and 'American vessel. ' 

Section 1082 provides as follows in subsection (a): 
§1082. Gambling Ships 

(a) It' shall be unlawful for any citizen or resident of the United 
States, or any other person ,.,rho is on an American vessel or is otherw:ls'e 
under or within the jurisdiction, of the United States, directly or 
indirectly --

(1) to set up, operate, or mm or hold any interest in any 
gambling ship or any gambling establishment on any gambling ship; 
or 

(2) in' pursuance of the operation of any gambling establishment 
on any gambling ship, to conduct or deal any gl;Unbling game, or to 
conduct or operate any gambling device, or to induce, entice, 

() 



:NrIOnAL GA!VlBLING COMMISSIon 
~ornell Study--36 

the surge of activity connected with the Kefauver hearings .125 The 

gambling ship prohibition was passed in response to a specific need,126 

wi th little controversy? 127 and it has engendered little litigation .128 

solici t, or permit any person to bet or play at any such 
establishment, 

if such gambling ship is on the high seas, or is an American vessel 
or otherwise under or vTithin the jurisdiction of the United States, 
and is not ivithin the jurisdiction of any State. 

Subsection (b) provides for a penalty of $10,000 fine or two years 
imprisonment; subsection (c) is a forfeiture provision. 

Section 1083 prohibits "water taxis " from providing transportation 
to and from illegal gambling ships on the high seas. 

125Act of April 27, 1948, Pub. L. No. 500, ch. 235, 62 Stat. 200; 
codified at Act of May 24, 1949, ch. 139, 63 Stat. 92. 

l26Gambling ships off of the California shore ifere attracting 
thousands of customers in the early 19401s. Although prosecution was 
possible under a Treasury Department licensing provision, the procedure 
was difficult and the ships were clearly beyond California jurisdiction, 
Conwent, Federal Regulation of Gambling, 60 Yale L. J. 1396, 1406 n. 62 
(1951). -

l27The House Committee on the Juuiciary reported the bill favorably 
and without amendment. A forfeiture provision was ao.ded upon the 
recommendation of the Dep.artment of Justice. The committee emphasized 
that only commercial gambling ships were intended to be covered by the 
bill: 

However, the committee vrants it clearly understood that it is 
not its intention to provide any agency of the Government with an 
opportilllity to harass the vast number of private yachtsmen, and 
that the Secretary of the Treasury shall carefully draft any 
regulations he may issue so as to be sure that the application 
thereof will be to large-scale commercial gambling alone. 

H.R. Rep. No. 1700, 80th Cong., 2d Sess. 11,1948; 1948 U.S. Code Congo 
& Ad. News 11187, 1488 (1948). 

128. 6 ( . See, e.g., Unlted States V. Black, 291 F. Supp. 2 2 S.D.N.Y. 
1968) (motion to dismiss § 1082 indictment dismissed as premature). 
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A. The Kefauver Committee 

In 1950, two events signalled the beginning of a more active 

Federal role in combatting organized crime generally and gambling 

specifically. In February 1950, the Attorney GeneralIs Conference on 

.Organized Crime129 convened ,to discuss the need for new, concerted action 

to fight gambling activity despite the existence of State laws.130 In 

Ma~ 1950, the Special Senate Committee to Investigate Organized Crime in 

Interstate Commerce was established .131 The Attorney General I s 

129The Attorney General had. received resolutions from local 
la"r-enforcement officials and organizations asking for a conference 
to discuss problems related to law-enforceme!1t. The proposed conference 
met during the annual Conference of United States Attorneys and focused 
principally on large-scale organizat.ions that depended upon syndicated 
gambling, Statement of H. Plaine, Department of Just ice, Hearings Before 
the House Comm. on Interstate and Foreign Commerce on S. 3357, and H.R. 
6736, 81st Cong.2d Sess. at 3"5("1950) related to gambling devices. 
(Hereinafter cited as House Commerce Hearings) • 

130 11 
•• w"hile practically all of the States have laws prohibiting 

gambling and gaming, and the use of gambling machines," such as the 
notorious slot machine, is prohibited, the efforts of the local enf'orcement 
officials are usually and often frustrated not only by the hostility and 
opposition of those i'Tho stand to benefit by these operations, but also by 
the ease i'Tith i'rhich the pa.raphernalia, which is essential to gambling 
operations, can be distributed in interstate commerce, II House Commerce 

'Hearings at 35 (statement of H. Plaine). 

131The committee had its or~g~n in S. Res. 202, 81st Cong., 2d 
Sess. (1950), submitted by Senator Estes Kefauver of Tennessee. According 
to the introduction of the committee report, The Kefauver Committee 
R~port, Organized Crime (Didier ed. 1951): 

The function of ,the committee vas to make a full and complete 
study and investigation to determine whether organized crime 
utilizes the facilities Of interstate commerce Dr whether it 
operates otherwise through the avenues to promote any transactions 
which violate Federal law or the Im'T of the State in which such 
transactions might occur. 

The committee heard over 600 witnesses in 14 cities over a full year. 
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Conference and the Special Committee 'Yrere ultimately responsible for a 

flurry of publicity, governmental activity and congressional hearings ,132 

and some actual legislation. 133 Although only one significant set of 

criminal statutes relating to gambling was enacted at the time, proposals 

growing out of the Kefauver hearings vere at the core of measures that 

became la1v decades later .13tf 

Chapter 24 of 15 United States Code, §§ 1171-77 (the Johnson Act) 

was added in 1951135 to limit the interstate transportation of gambling 

132Hearings Before a Subcomm. of the Senate ComIn. on Interst:l'V~ 
and Foreign Commerce .2!!. h-3358, 81stCong., 2d SesS,(1950), ("A 1:;.1--, t' 
to Prohibit Transmission of Certain Gambling Information in Interstate 
and Foreign Commerce by Communications Facilities"); Hearing Before the 
Senate Gomm. on Interstate and Foreign.Commerce on S. 1563, S. 1564, 
S. 16~rlf~, and s:- 2116, 82d Cong., 1st Sess. (1951), concerning bills 
relating to the transmission of gambling informp..tion and materials. 

13315 U. S. C. § § 1171-'77, pas sed in 1951, was an outgrovrth of this 
activity; see notes 135-43 infra. 

131fLai-TS relating to the transmission of wagering information vere 
passed under the Attorney General's Program to Curb Organized Crime and 
Racketeering in 1961; see notes 149-64 infra. 

135pub . L. No. 906, January 2, 1951, ch. 1194, 64 Stat. 1134, the 
Johnson Act. 

Section 1 is the definitions section; it aefines "gambling device" as 
a "slot-machine" or similar coin-operated device dependent upon an element 
of chance to give a valuable prize, as well as a sub-assembly of such a 
device. 

Section 2 reads as follows: 
Sec. 2. It shall be unlawful Imowingly to transport any gambling 

device to any place in a State, the District of Colurnbia, or a 
possession of the United States from any place outside of such 
State, the District of Columbia, or possession; PrOVided, That this 
section shall not apply to transportation of any gambling device to 
a place in any State which l1as enacted a lav providing for the 
exemption of such State fl.·om the provisions of this section , or to a 
place in any subdivision of a State if the State in l-Thich such. 
subdivision is located has enacted a law providing for the exemption 
of such subdivision from the provisions of this section. 

Section 3 re~uires manufacturers of gambling devices to register 
,·Ti th the Attorney General annually, providing an inventory and sales 
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devices. According to the House report accompanying the bill,136 lI[t]he 

primary purpose of this legislation is to support the policy of those 

States 'which outlaw slot machines and similar gambling devices, by 

prohibiting use of the channels of interstate or foreign commerce for 

the shipment of such machines or devices into such States.tI The bill 

,vas aimed particularly at "Nation-wide crime syndicates" that were 

thought to be immune from local law enforcement. 137 It, was not designed 

to preempt State policies related to gambling .138 'fhe bill prohibited 

record. 
Section 4 is a labelling prOV1Slon. 
Section 5 makes manufacture, sale, use, or possession of gambling 

devices illegal vTithin areas of Federal jurisdiction. 
Section 6 prov.ides the penalties for violations of the act. 
Section 7 is a forfeiture provision. 

136H.R. Rep. No. 2769, 81st Cong., 2d Sess. 1,2, (1950); 1950 U.S. 
Code Congo & Ad. News 4240 (1950). 

137Id . at !(, 5; 1950 U.S. Code Congo & Ad. News at 4243. 

138Justice Department testimony before the House Committee underlined 
the contemplated limited Federal role, House Commerce Hearings 37: 

Mr. Plaine. I did want to make one factual premise clear, Mr. 
Chairman. Aside from the Federal antilottery laws which were 
enacteq. in 1890, 1895, and 1934, and some very recent legislation 
dealing Idth gambling ships, the Federal Government has no present 
enforcement function in the field of grunbling. The laws and the 
policy which by their accumulative effect vre might say establish 
a Nationwide policy against gambling, particularly commercialized 
gambling ,are to be found in the lalvs and the constitutions of the 
several States. In that sense, this committee and the whole Congress 
Ifill be approaching the present-day problem just as' Congress approached 
the lottery problem in 1890, ana again in 1895, when the so-called 
national policy against lotteries had been formed by the States 'by 
their laws and constitutions, and Congress vras asked to enact a 
Federal law to close the loopholes in interstate and foreign 
commerce in aid of that policy. 

Proceeding, then ~ Mr. Chairman, on the assumption that there is a 
substantive evil to be corrected, let me say categoricglly that the 
purpose of the bill is to support the basic policy of the States 

1\ 
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manufacture, repair, sale, use, or possession of gambling devices in 

Federa1ly-controll~d jurisdictions,139 however, showing a Federal policy 

to eliminate such activHy 1·rhere it was .Tithin congressional pow-er. Only 

a narrm-rly-defined exception140 ivas allowed by which States could decline 

to prohibit gambling devices within their jurisdictions by means of 

special legislation. 141 Authority for congressional action vas thoroughly 

briefed by the Justice Department in advance, 1l-l2 and constitutionality was 

never successfully questioned. 143 Although further congressional hearings 

relc:dJ~J to gambling and organized crime "rere held in 1951, llf4 no 

additional legislation .ias passed until the Kennedy Administration came 

to VTashington. 

which outlaivs slot machines and similar gambling devices by 
prohibiting the interstate shipmen-b of such machines, except into 
States where their use is legal. 

n is questionable that Plaine portrays the actions of Congress,·ri th 
respect to lotteries in 1890 and 1895 accurately. See notes 29-83 and 
accompanying text supra. 

l39Act of January 2, 1951, note 135 supra, § 5;15 U.S.C. § 1175 
(1970) . 

l408ee note 135 supra, § 2, "Provided . . II 

l4lsenate and House differed as to the means by which this 
exception should be implemented and how far the exceptions should go, 
H.R. Rep. No. 2769, 8lst Congo 2d Sess.; 1950 U.S. Code Congo & Ad. 
News 4-246-47; Conf. Bep. No. 3111, 8lst Congo 2d Sess. 1; 1950 U.S. 
Code Congo & Ad. News 4258 (1950). 

142H.R . Rep. No. 2769, 8lst Cong., 2d Sess.; 1950 U.S. Code Congo 
& Ad. News lf250-53 (1950). The Justice Department communication referred, 
inter alia, to the landmark constitutional cases involving federaJ..ism of 
Clark DiStilling Co. V. Western Maryland By., 2112 U.S. 311 (191'0 and 
Kentucky vThip and Collar Co. V. Illinoi s Central R. Co., 299 u. s. 334 
(1937). --

11~3In United States v. Five Gambling Devices, 346 U.S. 441 (1954), 
the Supreme Court) hOi·rever, did dismiss indictments under the Johnson Act, 
because there was no proof of a violation affecting interstate commerce. 

1411 
See note 137 supra. 
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B. Robert Kennedy's Organized Crime Program 

Robert Kennedy's vigorous efforts against organized crime and 

syndicated gambling brought about a dramatic change in the Justice 

Department. Kennedy appeared repeatedly before congressional committees145 

and sponsored articles urging enactment of new legislation.146 The fruits 

of his endeavors were three new statutes as well as amenclments to 15 

U.S.C. §§ 1171-77 relating to gambling devices in interstate commerce. 

The first accomplishment of the Kennedy program was an runenclment 

to the gamb1ir:g chapter of 18 United states Code, lin previously concerned 

exclusively .Tith gambling ships.1lr8 18 U.S.C. § 1084 was added to 

prohibit the interstate transmission of wagering information .149 Its 

purpose ,'ras 

11r5Hearings Before Subcomm. No. 5 of the House Comm. on the 
Judiciary on H.R. 468, ~ 1246, H.R. 3021, H.R. 3022, H.R. 3023., H.R. 
3246, H.R. 5230, H.R. 6571, H.R. 6572, H.R. 6909, and H.R. 7039, 87th 
Cong., 1st Sess. 18-1f7 (1961)1hereinafter cited as House-Judiciary 
Hearings]; Hearings Before the Senate Comm. on Judiciary on S. 1653, 
s. 1654, S. 1655, s. 1656, ~1657, S. 1658,-aDd S. 1665,:B7th Cong., 
1st Sess .-1-18 (1961) [hereinafter cited as Sen8:"te Judiciary Hearings 1 ; 
Hearings Before the House Comm. on Interstate and Foreign Commerce on 
H.R. 3024, H.R. 81rl0, and~. 1658, 87th Cong.,,2d Sess. 9-34 (1962)
[hereinafter cited as 1962 Commerce ~earings1. 

llr6Kennedy, The Program of the Department of Justice on Organized 
Crime, 38 Notre Drone Lawyer 637 (1962); Kennedy, Three Weapons against 
Organized Crime, 8 J. Crim. & De1in~. 321 (1962). See also Pollner, 
Attorney General Robert E.:.. Kennedy' s Legislative Program to Curb Organized 
Crime and Racketeering, 28 Brooklyn L. Rev. 37 (1962). 

14718 U.S~C. §§ 1081-83, ch. 50. 

1
1
18See notes 123-28 supra. 

11r9pub. L. No. 87-216, Sept. 13, 1961, 75 Stat. 1191 added 18 u. S. C. 
§ 1084. The first subsection reads: 

§ 1081r. Transmission of wagering information; penalties 
(a) Whoever being engaged in the business of betting or wagering 

knowingly uses a wire communication facility for the transmission 
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·to assist the various States and the Distric t of Columbia in the 
enforcement of their laws pertaining to gambling, bookmaking, 
and like offenses and to aid in the suppression of organized 
gambling activities by prohibiting the use of "fire communication 
facilities ,",hich are or will be used for the transmission of bets 
or \-lagers and gambling information in interstate and foreign 
CODIDlerce .150 

A key exception to the general policy of prohibition under section 1084 

was the follo.ring: 

(b) Nothing in this section shall be cons·trued to prevent the 
transmission in interstate or foreign commerce of information for 
use in ne.rs reporting of' sports events or contests, or for the 
transmission of information assisting in the placing of bets or 
wagers on a sporting event or contest from a State ,",here betting 
on that sporting event or contest is legal into a state in ,.,hich 
such betting is legal. 151 

Although at the time of passage the subsection would have significant 

impact only in Nevada,152 it provided an important outlet for states 

that might choose to legalize certain forms of wagering in the future. 

in interstate or foreign commerce of bets or ifagers or information 
assisting in the placing of bets or .ragers on any sporting event or 
contest, or for the transmission of a wire communication which 
entitles the reCipient to receive money or credit as a result of 
bets or vragers, shall be fined not more than $10,000 or imprisoned 
not more than tvro years, or both. [subsecs. (b) (c), and (d) 
omitted] 

150H.R. Rep. No. 967, 87th Congo 1st SedS. 1; 1961 U.S. Code 
Cong. & Ad. Ne"TS 2631 (1961). 

15118 U.S.C. § 1084(b). 

152H.R. Rep. No. 967; 1961 U.S. Code Congo & Ad. News 2632-33 
(1961) . 
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18 U. S. C. § 1953,153 limiting the interstate transportation of 

wagering paraphernalia was enacted at the same time .15 l1 The purpose 

of this statute was to exclude from interstate commerce gambling 

materials related to bookmaking, sports pools, or numbers. 155 The 

statute went beyond the older lottery statutes156 in limiting types of 

gaJllbling materials .Thich could pass lawfully in intersta'te commerce .157 

Common carriers pursuing their usual course of business158 were exempted 

153pUb . 1. No. 87-218, Sept. 13, 1961, 75 Sta.t. 492. The Attorney 
General requested the new statute in response to prior ,jurisdictional 
limitations and narrow constructions. H.R. Rep. No. 968; 1961 U. S. Code 
Cong_ & Ad. News 2636-37. 

154~1953. Interstate transportation of wagering paraphernalia 
(a) ~fuoever, except a common carrier in the usual course of its 

business, knowingly carries or sends in interstate or foreign 
commerce any record, paraphernalia, ticket, certificate, bills, 
slip, token, paper, writing, or other device used, or to be used, 
or adapted, devised, or designed for use in (a) bookmaking; or (b) 
.ragering pools with respect to a sporting event; or (c) in a numbers, 
policy, bolita, or similar game shall be fined not more than 
$10,000 or imprisoned for not more than five years or both. 

(b) This section shall not apply to (1) :parimutuel betting 
eqUipment, parimutuel tickets where legally aCQuired, or parimutuel 
materials used or designed for use at racetracks or other sporting 
events in connection with which betting is legal under applicable 
State law, or (2) the transportation of betting materials to be 
used in the placing of bets or wagers on a sporting event into a 
Stat~ in "lvhich such betting is legal under the statutes of that 
State, or (3) the carriage or transportation in interstate or foreign 
commerce of any newspaper or similar publication. 

(c) Nothing contained in this section shall create immunity from 
criminal prosecution under any 1a'-15 of any State . . . . 

155H.R. Rep. No. 968, 87th Congo 1st Sess. 1; 1961 U.S. Code 
Cong. & Ad. N eivS 2635 (1961). 

15618 U.S.C. §§ 1301-01~; see notes 11-14 sUP£!:l:., for text. 

15718 U.S.C. § 1953(a) seeks to restrict the interstate transportation 
of materials connected with numbers, sports pools, and boolunaking. 

15818 U.S.C. § 1953(a). 
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from the purview of section 1953; parimutuel betting equipment159 and 

the transportation of gambling materials into a State in which such 

activity is legal -under local law were also exclU:ded.160 

The third aspect of the Attorney General's crime program was 18 

U.S.C. § 195,2, prohibiting interstate travel or transportation in 

furtherance of racketeering (the Travel Act) ,161 which was designed to' 

reach individuals engaged in large-scale gambling as "Tell as the 

implements of their trade.162 According to the Attorney General, the 

15918 U.S.C. § 1953(b)(1). 

16018 U.S.C. § 1953(b)(2); this leaves to the States the option 
of permitting such ,·ragering paraphernalia as they choose) assuming the 
materials are available from a legal source. 

161pub . L. 87-228, Sept. 13, 1961, 75 Stat. Lr98. 
§ 1952. Interstate and foreign travel or transportation in aid 

of racketeering enterprises 
(a) Whoevertravels in interstate or foreign commerce or uses 

any facility in interstate or foreign commerce, including the 
mail, "lith intent to --

(I) distribute the proceeds of any unla",ful activity; or 
(2) commit any crime of violence to further any unlawful 

activity; or 
(3) othenrise promote, manage, establish, carryon, or 

facilitate the promotion, management, establishment, or carrying 
on, of any unlawful activity, 

and' thereafter performs or attempts to perform any of the acts 
specified in subparagraphs (1), (2), and (3), shall be fined not 
more than $10,000 or imprisoned not more than five years, or both. 

(b) As used in this section 'unlawful activity' means (1) any 
business enterprise involving gambling, liquor on which the Federal 
e---ise tax has not been paid, narcotics, or prostitution offenses 
in violatioil of the la",s of the State in which they are committed 
or of the,United states, or (2) extortion or bribery in violation 
of the laws of the State in "Thich conunitted or of the United States. 

(c) Investigations of violations under this section involving 
liquor or narcotics shall be conducted under the supervision of 
the Secretary of the Treasury. 

162H.R . Rep. No. 966, 87th Congo 1st Sess. 1; 1961 U.S. Code 
Cong. & Ad. News 266Ll (1961). 
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statute would lIimpede the clandestine flovT of profits from criminal 

ventures and . . . bring about a serious disruption in the far-flung 

organization and management of coordinated enterprises. ,,163 The 

"unlavTful activity" prohibited by the statute included, however, only 

the operation of gambling as a business enterprise.164 

The final aspect of the Attorney GeneralIs program with respect 

to gambling "ras the strengthening of the Johnson Act, 15 u. S. C.§ § 

1171-77.165 The amendments \,;ere passed after hearings166 and a .Justice 

Department report167 were undertaken concerning the role of illicit 

gambling enterprises in the pinball and slot machine industries. The 

prior legislation had been largely circumvented; consequently, it was 

felt that changes in phraseology in the statute were needed to reach as 

many of the gambling devices controlled by racketeering enterprises168 as 

possible without also eliminating machines designed solely for ~u5ement.169 

163The Attorney General I s letter recommending the bill to Con,gress 
is' reprinted in H;R. Rep. No. 966; 1961 U.S. Code Congo & Ad News 2666 
(1961) . 

164This implies a TTcontinuous course of conduct, tT H.R . Rep . No. 
966; 1961 U.S. Code Congo & Ad. News 2666 (1961). 

165Gambling Devices Act of 1962 ~ Pub. L. No. 87-84.0, Oct. 18, 
1962, 76 Stat. 1075. 

1661962 Commerce Hearings supra note 145 concerned amendments to 
the Johnson Act. 18 U.S.C. §§ 1171-77. 

167 6 H.R. Rep. No. 1828, 87th Congo 2d Sess.; 19 2 U.S. Code Congo 
& Ad. N evrs 3816-18 (1962). 

168The definition in § 2 (15 U.S.C. § 1171(a)(2)) was changed to 
reach any machine "designed and manufactured primarily for use in 
connection with gambling tT rather than the description of a slot machine 
under the Johnson Act; see note 135 supra. 

169Section 6 of the 1962 Act (note 165' supra) provided an exception 
from the statute for machines not designed for gambling or w.:j.th money 
prizes, 15 U.S.C. § 1178. 
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The statutory scheme enacted during the Kennedy tenure to deal 

with organized crime and gambling did not suffer from constitutional 

infirmity or excessive narroving by the courts. All provisions contested 

have been construed to be valid exercises of congressional authority 

un~er the commerce clause. 170 

C. The Organized Crime Control Act of 1970 

'rhe third comprehensive effort in as many dec.:ades by the Federal 

Government to construct organized crime was the Organized Crime Control 

Act of 1970.171 One title of the act i-ras designed to deal specifically-

with syndicated gambling ventures operated by elements of organized 

crime.l72 Four statutes contained in title 18, United states Code Ivere 

enacted or modified by the Organized Crime Control Act of 19~(0, 18 u. s. C. 

§s 1511, 1955, 1961, and 2516. 

170see , e. g., United States v. FaLrizio, 385 u. S. 263, 268-69 
(1966), 18~s.~ 1953; United States v. Nardella, 393 U.S. 286 (1969), 
18 U.S.C. § 1952; Re.ris v. United states, 401 U.s. 808, 811-12 (1971), 
18 U.S.C. § 1952; Erlenbaugh v. United states, 409 U.S. 239, 245-48 (1972), 
18 U.S.C. §§ 1952, 1953. During these years, to.o, Congress passed 18 
U: s. C. § 224, which dealt with sports bribery. 

171pub . L. No. 91-452, Oct. 15, 1970, 8lf Stat. 922, bill no. s. 30. 

1 72Ti -tle YIII of S. 30, the Organized Crime Control Act of :),,970, 
originally .ras considered as S. 2022, 91st Cong., 1st Sess. (1969). 
Di.scussions of Title VIII was free of much of the controversy that· 
accompanied the rest of the Organized Crime Control Act of 1970. See 
generally Measures Related to Organized Crime: Hearings Before the---SUbcol1lm. 
on Criminal Laws and Procedures of the Senate Comm. on the Judiciary on 
S. 30, s. 974.8.975, s. 976, S-. 1623, s. 162,4, S. 186"i-;-S.2022, S. 2122, 
and.S. 2292, 91st Cong., 1st Sess.; Organized Crime Control: Hearings 
Before Subcomm. ~To • .2. of the House Comm. on the Judiciary on S. 30 and 
related prfPosals, 91st Cong. 2d Sess.; S. Rep. No. 91-617, 9Ist Cong., 
1st Sess. 1969); H.R. Rep. No. 91-1$49, 91st Cong., 2d Sess. (1970); 
J. Mc.Clellan, liThe Organized Crime Control Act (S. 30) or Its Critics: 
Which Threatens Civil Liberties?," 46 Notre Dame Lawyer 55-200 (1970). 



rATIONAL GAMBLING COMMISSIOl\T 
Gornell Study--1.~7 

Sections 1511 and 1955 can be considered in pari materia. 173 

Section 1955 is a direct prohibition of illegal gambling businesses. 174 

vrhile section 1511 makes unlawful the obstruction of State Imr enforcement 

with the intent of facilitating an illegal gambling business .175 The two 

statutes are more sophisticated than any prior Federal criminal statutes 

relating to gambling. Relying upon expanded notions of Federal power 

under the commerce clause,176 sections 1511 and 1955 do not depend in 

theil' operation on a specific showing of a relationship with interstate 

commerce. Instead, Federal jurisdiction rests upon a congressional 

finding that gambling businesses of a given size have an effect upon 

173The tw'o statutes were enacted together in ti'Ue VIII of S. 30 
and use identical phraseology in key provisions, such .as the definition 
of an illegal gambling business. Courts have interpreted the t,·ro statutes 
together. See, e. g. , United States v. Becker, 461 F. 2d 230 (2d Cir. 
1972) . - -- ----

174 § 1955. Prohibition of illegal gambling businesses 
(a) Whoever conducts,:finances, manages, supervises, directs, 

or ovn,s all or part of an illegal gambling business shall. be fined 
not more than $20,000 or imprisoned not more than five years, or 
both. 

175 § 1511. Obstruction of State or local law enforcement 
(a) It shall be unlavrful for two or more persons to conspire 

to obstruct the enforcement of the criminai la,·rs of a State or 
political subdivision thereof, with the intent to facilitate an 
illegal gambling business if --

(1) one or more of such persons does any act to effect 
the object of such a conspiracy; 

(2) one or more of such persons is an official or employee, 
elected, appointed, or otherwise, of such State or political 
subdivision; and 

(3) one or more of such persons conducts, finances, manages, 
supervises, directs, or O'N.nS all or part of an illegal 
gambling business. 

176Heart of Atlanta Motel v . United States, 379 u. S. 241 (1964); 
Katzenbach -:;. McClung, 379 u. S. 294 (1964) . 
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interstate commerce. 177 This novel approach has been repeatedly affirmed 

as constitutional by the Federal circuit courts in cases arising under 

section 1955.178 Because both sections are contingent upon illegal 

gambling businesses, 179 there can be no conflict under either statute 

with State policies concerning gambling. To come within the Federal 

statutes at all -t}he gambling business must be one which "is a violation 

of the la"T of a state or political subdivision in which it is conducted. 11180 

1770rganized Crime Control Act of 1970, t.itle VIII, 84 Stat. 936. 

178To date seven circuit courts of appeal have upheld the 
constitutionality of the congressional finding underlying §§ 1511 and 
1955: United States v. Becker, supra; United States v. Riehl, 460 F.2d 
454 (3d Cir. 1972), specifically construing § 1511; United States v. 
Harris 460 F.2d 1041 (5th Cir. 1972), cert. denied, 409 U.S. 877 (1972); 
United'States v. Thaggard, 477 F.2d 626 (5th Cir. 1973), cert. denied, 
9~~ S. ct. 570 (Dec. 3, 1973); United States v. Hunter, 478 F.2d 1019 
(7th Cir. 1973), cert. denied, 411~ U.S. 857 (1973); Schneider v. United 
States, 459 F.2d 540 (8th Cir. 1972), cert. denied, 409 U.S. 877 (1972); 
Ui1Ifed States v. Sacco, ~~91 F.2d 995 (9th Cir. 1971~); United States v. 
Smaldone, 485 F.2d 1333 (lOth Cir. 1973). Despite this overwhelming 
supporting authority, one recent decision in the fifth circuit reversed 
a § 1955 conviction because of an overbroad construction of Federal 
jurisdiction. Affirming the congressional purpose as intending to reach 
large-scale syndicated gambling, the court in United States v. Bridges, 493 
F .2d 918 (5th Cir. 1971~) held that the government had. not proved 

. jurisdictional elements of § 1955 against a four-man poker and craps 
gambling ring that had recently added a fifth participant. At 493 F. 2d 
922 the court warned: 

To construe these provisions as urged by the government "TOuld not 
further the congressional purpose, for such a broad construction 
could subject almost any small gambling operation to Federal 
regulation. This is clearly not the function of § 1955. 

l79See notes 174-75 supra. 

18018 U.S.C. § 1955(b)(1)(i). 
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Section 1961181 incorporates gambling in a newly-added racketeering 

chapter of Title 18, United.States Code182 by including syndicated gambling 

in the list of defihitions of racketeering activity prohibited under 18 

u. S. C. § 1962 j,183 Section 1961 has just begun to be used actively, and 

't t 't t' l't d ' h ,18!~ .1 S cons 1 u lona 1 y an deslgn ave been afflrmed. Syndicated 

gambling was also included in the list of violatiohs in 18 U.S.C. § 2516 

181§ 1961. Definitions 
As used in this chapter--
(1) "racketeering activity" means (A) any act or threat involving 

murder, kidnapping, gambling, arson, robbery, bribery, extortion, 
or dealing in narcotic or dangerous drugs, which is chargeable 
under State laif and punishable by imprisonment for more than one 
year; (B) any act ,vhich is indictable under any of the follOlving 
provisions of title 18, United States Code: . , . section 1084 
(relating to the transmission of gambling information) . . . 
section 1511 (relating to the obstruction of State or local lavr 
enforcement) ... section 1952 (relating to racketeering), section 
1953 (relating to interstate transportation of vragering paraphernalia) 
. . . section 1955 (relating to the prohibition of illegal gambling 
businesses) . . .. 

182The Organized Crime Control Act of 1970, Pub. L. No. 91-452, 
title IX, § 901(a), Oct. 15, 1970, 84 Stat. 941 added chapter 96, 
"Racketeer influenced and corrupt organizations." 

183Section 1962 prohibits people who have been engaged in a 
"pattern of racketeering activity" from doing certain otherwise lawful 
activities. Sec. 1963 and § 1964 provide criminal and civil sanctions, 
respectivelY, for violating § 1962. 

184united States v . Parness , 449 F. 2d 774 (2d Cir. 1974) ; United 
States v. Cappetto, 502 F. 2(1 1351 (7th Cir. 1971d. In Gappetto, the 
court re;;oundingly sustained. the use of the civil injunctive techniClue by 
the government against § 1955 violators under .§ 1964. The court 
dism.i.ssed constitutional objections to the use of essentially eCluitable . 
actions to effectuate criminal prohibitions and affirmed the constitutionality 
of the congressional policy in enacting 18 U.S.C. §§ 1961-68 by citing 
In re Debs 158 u. S. 561~ (1895) and a line of cases al"ising under the ----, 
antitrust laws. 
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for "Thich a Federal wiretapping order could be obtained by the Organized 

Crime Control Act of 1970.185 

Each of the modern anti-gambling statutes was drafted to avoid 

outright conflict with state laws concerning gambling. Although different 

techniques were used,186 a broad range of State policies related to 

different types of gambling are still possible under the stn.tutes passed 

since 191j 8. 187 In short, the modern anti-gambling statut~R; 15 u. s. C. 

§§ 1171-78 and 18 U.S.C. §§ 1081-8~.,1511,1952-53,1955,1961, and 2516, do 

not of themselves preclude States from pursuing new and different 

policies ,dth respect to gambling. 

18518 U.S.C. § 2516, providing for authorizations for the 
interceptions of ,dre or oral communications, was added as part of the 
\.riretapping and electronic surveillance chapter by the Omnibus Crime 
Control and Safe Streets Act of 1968, Pub. L. No. 90-351, title III, 
§ 802, June 19, 1968, 82 Stat. 216. PUb. L. No. 91-1f52, title VIII, 
§ 810, Oct. 15, 1970, 84 Stat. 940 added suspected violations under 18 
U.S.C. §§ 1511 and 1955 to the grounds already enumerated in 18 U.S.C. 
§ 2516 (among these "Tere violations of §; 1084 and 1952, notes 149 and 
161 and accompanying text supra). 

W6 . . 
The Johnson Act, supra note 135, allowed States to pass 

affirmative legislation permitting the use, possession, or manufacture 
of devices related to gambling that would otheri·rise be prohibited under 
15 U.S.C. §§ 1171-77. The Kennedy amendments involving gambling s notes 
145-70 supra and accompanying text, all contained exemptions for States 
in which the prohibited conduct would otherwise be legal, albeit narrowly 
drawn. The 1970 Federal gambling la",s only affecting gambling-related 
conduct that was already illpgal under local statutes, supra note 180. 

187The modern Federal gambling statutes in 18 United States Code 
discussed supra only limit State and local policies "rith respect to 
gambling in a secondary sense. Because of the various prohibitions 
attached to interstate conunerce and the policIes of neighboring 
jurisdictions, gambling-related activity encouraged by one State would 
often be prohibited by Federal statute from interferine; with the 
affairs of another State. For example, the purchase of slot machines 
has been made more difficult and expensive by 18 U.S.C. §§ 1171-78, 
although not necessarily illegal. 
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IV. THE NonCRIMINAL GAMBLING STATUTES 

Some Federal statutes relating to. gambling appear in contexts far 

removed from the criminal code. Although rarely of the significance in 

determining Federal policy t.ovrard gambling as the criminal statutes, 188 

Federal layTs in a variety of other settings form an essential part of 

that policy anc. occasionally have troublesome impli~ations with respect 

to State proposals to decriminalize gambling activities. 

Five separate provisions directly affect gambling in some way, 

but do not have independent policy significance. The Farm Labor 

Contractor Registration Act of 1963 prohibits Federal recognition and 

benefits for any would-be agricultural labor foreman "rho has been 

convicted of either a State or Federal gambling violation.189 

Immigration and nationality provisions restrict the opportunities of those 

whose income is derived principally from gambling activities or have been 

188 A statute expressly designed to prohibit conduct and discussed 
in the legislature in light of establishing a new criminal sanction is 
logically a more reliable indicator of legislative policy than a 
restriction accompanying legislation designed for a separate reason . 

. J.89pub. L. No. 88-582, Sept. 7, 1964, § 5, 78 stat. 921. Codified 
at 7 U .. S.C. § 2044 (1970), the statute provides in pertinent part: 

§ 2044. Issuance of certificate of registration -- Persons qualified 

(b) Upon notice and hearing in accordance YTith regulations 
prescribed by him, the Secretary may refuse to issue, and may 
suspend, revoke, or refuse to renew a certificate of registration 
to any farm labor contractor if he finds that such contractor ~-

(7) has been convIcted of any Crime under State or Federal 
law relating to grunbling . 
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twice convicted on g~~bling charges during a specified period. 190 A 

still-valid section of the Tariff Act of 1922 prohibits the importation 

of lottery tickets along with other lIimmoral articles. ,,191 The statutory 

framework establishing the Law Enforcement Assistance Administration 

includes IIgamblingtl in its definition of activities in which elements of 

organized crime are engaged. 192 Finally, subject to the State-run 

lottery exceptions, the Federal law relating to broadcasting193 allows 

190Immigration and Nationality Act, Pub. L. No. ~14, ch. 477) 
June 27, 1952, 66 Stat. 172 (amended in other respects), as codified at 
8 u. S. c. § 1101, includes the i'ollovTing proviso: 

§ 1101". Definitions 
( a) . As used in this chapter --

(f) For the purposes of this chapter 
No person shall be regarded as, or found to be, a person of 

good. moral character who, during the period for which good moral 
character is required to be established, is, or was --

. (4) one whose income is derived principally from illegal 
gambling activities; 

(5) one who has been convicted of tiW or more gambling 
offenses committed during such period; 

191 6 § 4 Sept. 11, 1922, ch. 35, 305, 2 Stat. 937, as amended by The 
Tariff Act of 1930, June 17, 1930, ch .~97, § 305, 46 Stat. 688. The 
section, codified at 19 U.S.C. § 1305, reads: 

§ 1305. Immoral articles; prohibition of importation 
(a) All persons are prohibited from importing into the United 

States from any foreign cOlmtry any ... lottery ticket, or any 
printed matter that may be used as a lottery ticket, or any 
advertisement of any lottery. 

192
pub . L. No. 90-351, June 19, 1968, § 601, 82 Stat. 209, codified 

under public health and welfare, 42 U. S. C. § 378l. 

193Comrnunications Act of 1934, June 19, 1934, eh. 652, § 312, ~8 
Stat. 1086; 47 U.S.C. § 312: 

§ 312. Administrative sanctions -- Revocation of station license or 
construction permit 

(b) "men any person (1) has failed to operate substantially as 
set forth·in a license, (2) has violated or failed to observe any 
of the provisions of this chapter, or section 130L~, 1343, or 1461~ of 
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the revocation of a station license for violations by the station of 18 

u. S . C. § 1304, relating to the broadcast ing of lottery information. 191
1 

The only recent Federal legislation that imposes a s~ecific 

limitation on gambling-related activity regardless of State policy is the 

modification of the Federal banking la,vs made in 1967. 195 The purpose 

of the lavT was to "prohi bi t federally insured banks and thrift 

of Title IB, or (3) has violated or failed to observe any rule or 
regulation of the Conmlission authorized by this chapter or by a 
treaty ratified by the United States, the Commission may order 
such person to cease and desist from such action .... 

19~5ee note 11, supra. 

195pub. L. I:J o. 90-203, Dec. 15, 1967, 81 stat. 60B. The act 
addeo. five sections: Rev. Stat. § 5136A, relating to national banks, 
12 U.S.C. § 25A; Federal Reserve Act § 9A, relating to State member 
banks, 12 U.S.C. § 339; Federal Deposit Insurance Act § 20, relating 
to banks insured under the act, 12 U.S.C. § IB29A; National Housing Act 
§. 410, relating to federally-insured savings and loan institutions, 12 
U.S.C. § 1730C, and 18 U.S.C. § 1306, make violations of the above 
statutes criminal. Each change in the banking laws is the same except 
for the applicable type of banking institution, and provides in pertinent 
part as follows: 

Sec. 5136A. (a) A national bank may not -
(1) deal in lottery tickets; 
(2) deal in bets used as a means or substitute for participation 

in a lottery; 
(3) announce, advertise, or publicize the existence of any 

lottery; 
(4) announce, advertise,or publicize the existence or identity 

of any participant or winner, as such, in a lottery. 
(b) A national bank may not permit--

(1) the use of any part of any of its banking offices by any 
person for any purpose forbidden to the bank under subsection (a). 

[dei'initions section omitted] 
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institutions from selling lottery tickets to the public .11
196 By the passage 

of the 1967 legislation, over strong argument, Congress demonstrated its 

6' 
19 S. Rep. No. 727, 90th Cong., 1st Sess. 1; 1967 U.S. Code Congo 

& Ad. News 2228 (1967). Enacted to remove federally-related banking 
institutions from the lottery business, the 1967 amendments to the, 
banking laws had a unique history. The bill was introduced as H.R. 9892, 
90th Congo 1st Sess. (1967) on May 11, 1967, by Congressman \~right 
Patman. Patman said on the House floor that "It is not the purpose of 
this legislation to impede the Nevr York state lottery in any manner, or 
to question the morality of such a lottery. But, rather,' the legislation 
seeks to keep banks ,. activities limited to normal banking operations, 
viliich certainly do not include selling lottery tickets, 113 Congo Rec. 
15171 (June 8, 1967). Although even thi s statement could be c c;mstrued 
as contradictory, Patman's remarks in connection with the bill 
(renumbered H.R. 10595) on July 12, 1967 on the House floor approach a 
personal vendetta. Patman began by arguing that the bill vTai') consistent 
vrith longstanding Federal policy not to "participate in or condone 
gambling," and that the "bill vrill reaffirm the policy of the Federal 
Goverlunent as it has stood, unchallenged, since September 18, 1890, when, 
on the plea of President Benjamin Harrison to protect 'the people of all 
the States' from being 'debauched and defrauded' by the infamous 
Louisiana lottery, Congress outlaifed all lottery materials from the U.S. 
mails." 113 Cong. Rec, 18582 (1967). Patman's assessment of the history 
of Federal legislation tOvTard gambling is inconsistent ,vi th that outlined 
supra (see, e.g., discussion of Harrison's message in connection with 
note 56 supra; Champion v. Ames, notes 75-83 supra). Patman then argued 
that the New' York lottery was :not in the peoples' interest, 113 Cong. 
Rec. 18582 (1967): --
-- If Mr. Rockefeller wishes to support his State govermnent by 

trickery, slickery, shell games, gambling, and fast buckism, that 
is a matter that rests betvreen him and the voters of New York. 
But vThen he attempts to slip these ingredients into the Federal 
banking system, then it is time for Members of Congress to teach 
him a basic lesson in the proper and time-honored separation of 
State and Federal Governments. 

Patman's ironic misapprehension of the Federal-State gambling problem 
should not be taken as indicative of the Congressional purpose at large_ 
113 Congo Rec. 18588-98 (1967) (remarks of Reid, Murphy, Robison, Fino,' 
Gerald R. Ford). Nevertheless, the bill was a.dopted, although over 
heated objections: 

This bill represents an atteml)t of the Federal establishment to 
to interfere "Ti th 0. perfectly legal means of :raising money 
established under constitutional authority -by the citizens and 
legislature of a State. It should be made clear that it does not 
prohibit gambling nor lotteries . . . . 

S. Rep. No. 727, 90th Cong. 1st Sess. 78; 1967 u. S. O')de Cong. & Ad. NevTS 
2234 (1967) ("~1inority Vievrs.") Citing the congressional exemption of 
Staxelottery proceeds from the wagering tax provisions, the minority 
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unwillingness to permit the furtherance of gambling-related activity 

through institutions vrholly controlled by the Federal Government .197 

report argued ~hat Federal policy was not so strong, Id. at 15,16; 1967 
U.S. Code Congo & Ad. News at 2235, and that the current bill unnecessarily 
threatens State sovereignty, Id. at 15,16; 1967 -u.S. Code Congo & Ad. News 
at 2238 and 2240: 

He do not consider it necessary to discuss at length the danger 
to State sovereignty that is represented by a claim that it is 
appropriate for the Federal Government and its agencies to make 
determinations unrelated to their responsibilities and in. 
contravention of State i-Till on the basis of insurance through a 
Federal agency. 

The question is whether the Federal Government is justified to 
interfere vri th a perfectly legal means of raising money established 
under constitutional authority by the citizens and governing 
authorities of a State, and whether it is appropriate to use 
instrrance prQvided through the Federal Deposit Insurance Corporation 
and the Federal Savings and Loan Insurance Corporation as a means 
to restrict state-chartered banks and State-chartered savings and 
loan institutions from carrying out functions for which authority 
has. been specifically granted by the State. 

In contrast to the vievrs of the minority, the majority argued that: 
The Federal Government has a longstanding policy to deny 

lotteries the use of Federal facilities and the prohibition on 
the sa~e of lottery tickets by federally insured financial 
institutions is merely an extension of this longstanding policy. 

They then cited 18 U.S.C. §§ 1302, 1304, Sen. Rep. No. 727; 1967 u.S. 
Code Congo & Ad. NevTs at 2229. 

197Despite the assertions of its proponents, this legislation is 
the only recent expression of a Federal policy to exclUde all gambling
related activity from federally controlled institutions .and the first of 
any kind since the Communications Act of 1934 to restrict gambling 
activity regardless of local policy. As enacted, the 1967 banking 
statute still allovrs those lottery-related activities not exposed to 
the public eye, such as the keeping of records and. the taking of deposits. 
Original plans to limit these activities as vrell by Congressman Patman 
did not survive the legislative ~rocess, S. Rep. No. 727 at 1, 6-~ 1967 
u.S. Code Congo & Ad. News 2228, 2231-32. ' 
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V. THE FEDERAL TAX LAWS 

Federal tax provisions also affect gambling, having impqrtant 

practical implications with respect to all forms of gambling businesses. 

The vlagering tax statu:tes198 have played a significant role in the 

Federal limitation of syndicated gambling both as a revenue measure199 

and in conjunction with criminal statutes. respecting gambling200 until 

two landmarlc decisions of the Supreme Court in 1968 limited their 

applicability.201 Congressional efforts to restore the i-ragering statutes 

within the bounds set by the Supreme Court202 i'Tere unsuccessful until 

October, 1974, when several important alterations in the ivagering excise 

-taxes vlere approved by Congress. 203 Although the congressional response 

198Int. Rev. Code of 1954, §§ ~401-24; 61-63. 

199Revenue raised under the wagering excise tax statutes from 
1964 to 1968 vras as follmrs: 

1961~ 1965 1966 1967 1968 
Stamps sold ----r;465 ~84 6,l55 5,917 5:089 
Collections 6,156,000 6,674,000 6,394,000 6,196,000 5,111,000 
Seized Revenue 1,021,128 1,187,282 739,142 746,426 685,943 

S. Rep. No. 92-761~, 92d Cong., 2d Sess. 12 (1972). 

200The original scheme had placed an affirmative 'duty on the IRS 
under Int. Rev. Code of 1954, §, 6107 to make lists of taxpayers available 
to prosecutors, but thin was repealed by Pub. L. No. 90-618, October 22, 
1968, 82 Stat. 1235. Id. at 5. Such information ivas valuable in securing 
convictions under 18 U~.C. §§ 1081f, 1952, and 1953 also. 

201Marchetti v. United States, 390 U.S. 39 (1968); United States 
v. Grosso, 390 U.S. 62 (1968) 

202See notes 227-38 and accompanying text infra. 

203pub . L. No. 93-'-199, Oct. 29, 1974, 88 Stat. 1551. The changes 
were adopted as a ricler to H.R. 7780, 93d. Cong., 2d Sess., having to do 
idth the extension "for an additional temporary period existing suspension 
of duties on certain classifications of yarns of silk. 1I 120 Congo Rec. 
R 10515 (daily ed. Oct. 11, 1974). -- --
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eliminates the most glaring of the difficulties arising under the tax 

lavs relating to gambling, significant questions remain with respect to 

constitutionality, statutory construction, and the application of the 

altered provisions on both legal and illegal gambling enterprises.204 

A. Statutory Frame"Tork 

The existing scheme of Federal tax la'ofS relating to gambling falls 

into two categories--the general provisions of the tax laws as they 

affect ga~bling (since gambling is an income producing transaction within 

the Internal Revenue Code),205 and the specific sections of the Code 

passed by the Congress expressly to reach gambling. 206 What follows is 

a description of the Federal tax policy relating to gambling. 207 

20~See notes 2119-50 a~d accompanying text infra. 

2058ee , ~, Int. Rev. Code of 195~, §§ 1, 11, 61, 165(d), 
l302(b)(3). See alBo note 250 infra. 

206Int . Rev. Code of 1954, § § 11401-24; 4461-64. 

207For cases and discussion related to tax planning; see~ e.g.} 
1 CCH 1974 Stand. Fed. Tax Rep. 'iI'iI 681.241~, 716.05; 2 CCH 19"7l+Stand. 
Fed. Tax Rep. 'iI 1581.27; CCH Fed. Excise Tax Rep. IT'l 4000-11450. See 
also 26 C.F.R. §§ 4~.0-1 - 44.7805; Note,. Federal Regulation of Gambling: 
Betting on a'Long Shot, 57 Geo. L. J. 573 (1969); Comment, Applications 
of the Federal Gambling Stamp Tax La,v, 8 De Paul L. Rev. 362 (1959) ( In 
connection with which see note 200 supra). 



',,4TIONAL GAMBLING COMMISSION 
;ornell Study--58 

---~ .. - ---. 

Express tax provisions respecting wagering are the excise tax 

imposed on all wagers placed in a gambling business by section 4401,208 

the occupational tax on those who operate gambling businesses by section 

4411,209 and the tax on c( in-operated gaming devices, 210 section 446l. 

These provisions are accompanied. by sections offering definitions,211 

reQuiring registration and periodic reporting,2l2 impo9ing penalties, 213 

and establishing special reQuirements for the confidentiality of tax 

20811 § 4401. Imposition of Tax. 
(a) Wagers. 

There shall be imposed on wagers, as defined in section 
4421, r~B excise tax eQual to 2 percent of the amount thereof. 11 

Int. Rev. Code of 1954·, § 4401, as amended by Pub. L. No. 93-499, Oct. 
29, 1974, 88 Stat. 155~ See 120 Congo Rec. R 10515 (daily ed. Oct. 11, 
1974) for text of Pub. L. No. 93-~ The definition of ""Tagerll for 
the purposes of § 4401 is as fo11ow's: 

§ 4421. Definitions. 
For purposes of this chapter ~
(1) Wager. 
-- The term Ilwagerll means --

(.1\.) any wager with respect to a sports event or a contest 
placed with a person engaged in the business of accepting such 
wagers, 

(B) any wager placed in a wagering pool with respect to a 
sports event or a c0ntest, if such pool is conducted for profit, 
and 

(c) any wager placed in a lottery conducted for profit. 

209The former occupational tax reQuired all those who were engaged 
in the business enterprise of gambling as defined in the Code to pay a 
$50 annual tax. The amount IfB,S raised to $500 per year by Pub. L. No. 
93-499, Oct. 29, 1974, 88 stat. 1551. See 120 Congo Rec. H 10515 (daiiy 
ed. Oct. 11, 1974) for text of PUb. L.No. 93-499. 

2l0Int . Rev. Code of 1954, §§ 4461-63, exacting $250 per machine 
per year. 

211Id. § 41~2l. 

212Id . §§ 4412, 4403, 6001. 

213Id. §§ 7201, 7203. 
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. 214 
returns and other information required under the wagering tax sections. 

An immunity statute precludes the use of information required under the 

~tatute from use in any prosecut ion not arising under the tax laws. 215 

214 
Id. § Lf424. Added by Pub. L .. No. 93-h99, Oct. 29, 1974, 88 

stat. 1551. The section reads as follows (taken from 120 Congo Rec. 
S 19166 (daily ed. Oct. 15,1974)): 

Sec. 4424. Disclosure of wa.gering tax information. 
~a) General Rule .--Except as othenrise provided in this section, 
neither the Secretary or his delegate nor any other office or 
employee of the Treasury Department may divulge or make y,nmofl1 in any 
manner I-Thatsoever to any person-~ 

(1) any original, copy, or abstract of any return, payment, 
or registration made pursuant to this chapter, 

(2) any record reCluired for making any such return, payment, 
or registration, which the Secretary or his delegate i!3 permitted 
by the taxpayer to examine or I·rhich is produced pursuant to section 
7602, or ' 

(3) any information come at by the exploitation of any such 
return, payment, registration, or record. 

(b) Permissible Disclosure. --A disclosure otherwise p'rohibited by 
sectiO'n (a) ·may be made in connection with the adininistration or 
civil or criminal enforcement of any tax imposed by this title. 
However, any document or information so disclosed may not be--

(1) divulged or made knovm in any manner whatsoever by any 
"officer or employee of the United States to any person except in 
connection idth the administration or civil or criminal enfd!'~ement 
of this title, nor 

(2) used, directly or indirectly, in any criminal prosecution 
foJ:' any offense occurring 'before the date of enactment of this 
section. 

(c) Use of Documents Possessed by Taxpayer. --Except in connection 
with the administration or civil orcriminal enforcement of any tax 
imposed by this title--

(1) any stamp denoting payment of the spe~ial tax under this 
chapter. 

(2) any original, copy, or abstract possessed by a taxpayer 
of any return, payment or registration made by such taxpayer pursuant 
to this chapter, and 

(3) any information come at by the exploitation of any such 
document, 
shall not be [ur:..ed] against such taxpayer in arty criminal proceeding. 

ill Inspection EY Committee of Congress .--Section 6103(d) shall 
reply vith respect to any return, payment, or registration made 
pursuant to this chapter. 

215Id . § 44·24( c) . 

( 



;ATIONAL W-I.1·1.;Ll.IW COMM13GIOH 
!~orne11 Study--60 

In addition, gambling \vinnings, 216 as well as any illegal income whether 

or not from gambling, 217 are included within the statutory definition of 

gross income. 218 A specific provision219 allows gambling losses to be 

used to offset winnings only to the extent of those winnings for the 

taxable year. Gambling losses may not be used to offset any other type 

of income. 220 

The "i·ragering ta..'C statutes were added by Congress to the Internal 

Revenue Code in 1951. 221 Through n.ew taxes on gambling, Congress sought 

both to find additional sources of reverx!.e 222 and to be responsive 

216See Hink1er v. United States, 230 F.2d 766 (1st Cir. 1956). 

217See United States v. Sullivan, 2711 U.S. 259 (1927) (taxation 
of liQuor held 1a'lffu1) . 

'">18 
c;. lnt, Rev. Code of 19511., § 61. 

219M . § 165 (d) . 

220Skee1~ v. United States, 95 F. Supp. 242 (Ct. Clms. 1951). 

221Revenue Act of 1951, PUb. L. No. 183, §§ 463, 471-72, Oct. 20, 
1951, 65 Stat. 528. Only that part of the tax having to do ifith coin,.... 
operated amusement devices, §§ 4461-64, had existed prior to 1951. See 
Revenue Act of 1941, ch. 412, § 555, Sept. 20, 191!.1, 55 Stat. 722. 

222 86 8 . H.R. Rep. No.5, 2d Cong., 1st Sess., 1951 U.S. Code Congo 
& Ad. Ne"ifS 1781, 1838 (1951): 

Conwercialized gambling holds the uniQue position of being a 
multibillion-dollar, Nationwide business that has remained 
comparatively free from taxation by either State or Federal 
Governments. Trds relative immunity from 1..;axation has persisted 
in spite of the fact that wagering has many characteristics which 
make it particu1arJy suitable as a subject for taxation. Your 
committee is convinced that the continuation of this immmlity is 
inconsistent "rith the present need for increased revenue [Korean 
Har], especialJ:y at a. time when many consumer items of a 
seminecessity nature are being called upon to bear nei-T or 
additional tax burdens. 
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to recommendations of the Kefauver Comrnittee223 to increase the ability 

of the, Federal Government to restrict revenue thought to be it significant 

source of income for elements of organized crime. 224 The modifications 

enacted in 1971~225 vTere designed to be consistent with the original 

2230riginal Kefauver Conunittee recommendations having to do vTith 
the Internal R:::v-enue Service included the following: 

1'1. . . . The Bureau of Internal Hevenue should maintain on a 
current and continuing basis a list of known gangste:::os, racketeers, 
gamblers, and criminals Hhose income-tax :t'eturns should receive 
special attention by a squad of ~rained eA~erts. 

V. The Bureau of Internal Revenue should enforce the regulations 
I"hich require taxpayers to keep adequate l)ooks and records of 
income and expenses against the gamblers, gangsters, and racketeers 
who are continually flouting them. Violation should be made a 
felony 
VI. Grunbling casinos should be required to maintain daily records 
of money vTon and lost to be filed "lith the Bureau of Internal 
Reve~ue .... ~fuere the casino is operating illegally, in addition 
to the aforementioned obligations, the operators of the casino 
should be required to keep records of all bets and wagers 
VII. The Imv and regulations of the Bureau of Internal Revenue 
should be amended so that no \vagering losses, expenses, or 
disbursements of any kind . . . incurred in or as a result of 
illegal gambling shall be deductible for income tax: purposes 

IX. The internal revenue laws and regulations should be amended so 
as to require any person who has been engaged in an illegitimate 
business netting in excess of $2,500 a year for any of 5 years 
previously, to file a net-vorth statement of all his assets, along 
,yi.th his income tax returns 

The Kefauver Committee Report, Organized Crime 182-86 (Didier ed. 1951). 
See also Comment, The Use of Taxation to Control Organized Crime, 39 Cal. 
r;-:-Rev. 226 (1951)-. - --. - - ., 

224[Organized Crime's]lfeconomic base is principally derived from 
it s virtual monopoly of illegal gambling, the numbers racket" and the 
importatiori of narcotics. 1f President Nixon's organized crime message 
to Congress, Doc. No. 91-105, House of Rep:resentati ves, 91st. Cong., 
1st Sess. at 1 (1969), quoted at S. Rep. No. 92-7611, 92d Cong., 2d Sess. 6 
(1972). See also materials cited at note 172 supra. 

225pub . L. No. 93-499, Oct. 29, 1974, 88 Stat. 1551. See the 
,conference report, H. Rep. No. 93-1401, 93d Cong., 2d Sess. printed in 
full at 120 Congo Rec. H 9760-61 (daily ed. Oct. 1, 1971~). 
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congressional purposes of raising revenue and limiting the revenue 

sources of organized crime. 226 

B. Constitutional Issues 

The direct effect of the wagering tax statutes on illegal gambling 

operations was curtailed by the 1968 Supreme COUJ:t decisions of Marchetti 

v. United States227 and United States v. Grosso. 228 These companion 

cases limited the application of tax enforcement provisions on fifth 

amendment grounds. 229 The Court held in Marchetti that 11. • • these 

[tax] provisions may not be employed to punish criminally those persons 

who have defended a failure,to comply with their requirem.ents with a 

proper assertion of the privilege against self-incrimination. 1t230 The 

226For criticism of this duality of motives, see Note, Federal 
Regulation of Gambling: Betting on a Long Shot, 57 Geo. L. J. 573, 588-89 
(1969). Congress did seek to raise-revenue, but wa.s not able to grant 
IRS Commissioner Mortimer N. Caplin's request for 4,333 additional. 
revenue agents in 1952 to enforce the law. Caplin, The Gambling Business 
and Federal Taxes, 8 Crime & Delinq. 371, 373 (1962)-.-The Senate 
committee recommending the wagering excise taxes had foreseen the need 
of strengthening the IRS enforcement capability. S. Rep. No. 781, 82d 
Cong., 1st Sess. 1, 113-19;1951U.S. Code Congo & Ad. News 1969, 2096 (1951). 
In any case, congressional povTer to t<;l.X selectively cannot be doubted. 
Principal motivation vTill not be questioned so long as' the statute seems 
rational. See, e.g., License Tax Cases, 72 U.S. (5 Hall:) 462,469 (1866); 
LTnited States" v~remus, 249D.S. 86, 93 (1919); United States v. Sanchez, 
3L~0 U. S., 42, 44-L~5 ( 1950) ; United States v. Kahriger, 345 u. S. 22, 27 
(1953) . 

227390 U.S. 39 (1968). 228390 U.S. 62 (1968). 

229 11No. person . . . shall be compelled in any criminal case to be 
a witness against himself." U. S. Const. amend. V. 

230U. S . at 42. In so holding, the Supreme Court reversed prior 
authority of relatively recent vintage: United States v. Kahriger, 345 
U.S. 22 (1953); Lewis v. United States, 348 U.S. 419(1955). For a 
student note that anticipated the shift, see Comment,' Self-Incrimination 
and The Federal Excise Tax on Hagering, 76 Yale L. J. 889 ( 1967) . 
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. Court insisted that the right to tax illegal enterprise was not limited 

by its holding,231 which was confined strictly to the scope of the 

privilege: 

. . . The question is not 'I{hether petitioner holds a "r ight ll to 
violate State law, but vrhether, having done so, he may be 
compelled to give evidence against himself. The constitutional 
privilege 'I'ras intended to shield the guilty and imprudent as 
i'rell as the innocent and foresighted. . . .232 

The result of these decisions i'Tas that for six years criminal enforcement 

of the vTa'gering tax statutes was suspended as against those who failed 

to report under its provisions. 233 

C. Congressional Response 

The elimination of the tax statutes as a means by '\{hich the 

Federal Government could reach organized gam.b1ing activity led to requests 

for action in Congress. 234 The first legislative ef.fect of the Marchetti 

231390 U.S. at 44. 232td . at 51. 

233Except in Nevada, where 'dangers of self-incrimination were not 
real because of legalized gambling, in United States v. United States 
Coin and Currency, 401 U. s. 715 (1971), the Court held that the fifth 
amendment privilege from prosecution under Marchetti extended to forfeiture 
-proceedings. 

234See s. 1624, 9lst Cong., 2d Ses s. (1970). S. Rep . No. 9l-8LI0, 
9lst Cong.~d Sess. (1970) recommended passage of s. 1624 by, incorporating 
an immunity provision to circmnvent the Marchetti obstacle. The report 
emphasized the problems of organized crime domination of gambling, Id. at 
6, and revealed an awareness of the difficulties posed by the tax on 
'legalized g81nbling in Nevada, Id. at 13. In the 92d Congress, S. 431, 
92d Cong., 2d Sess. (1972) was introduced to serve the same purpose. 
S. Rep. No. 92-764, 92d Cong., 2d Sess. (1972) outlined the authority under 
which the addition of an immunity statute to the wageriJ;1g excise taxes 
would meet the Marchetti limitations. S. Rep. No. 92-764 at 7-11 argued, 
that the f:i.fth amendment problem under the tax statutes was di:r:ectly 
analogous to a similar weakness in Federal gun control legislation declared 
unconstitutional by the Supreme CoUrt the same day as Marchetti'and 
Grosso for similar reasons in,Raynes v. United States, 39.0 U.S. 85 (1968). 
In Raynes at 390 U.S. 95 the Court held that the fifth amendment 
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and Grosso decisions was the passage of the Organized Crime Control Act 

of 1970,235 giving the Federal Government a direct role in the prohibition 

of illegal gambling ?usinesses. The addition of an inmunity provision to 

the wagering excise tax chapter in 1971~, 236 coupled with restrictions on 

"bhe potential uses of information re'luired by the taxing provisions237 

promise to make the vmgering tax statutes viable again after years of 

dormancy.238 Although the gambling taxes were originally designed to aid 

debilitations were based on the same guarantees in the gun registration 
and wagering tax registration situations. After change in the registration 
statutes by Congress providing for use immunity, 26 U.S.C. § 5812 (1970), 
the Supreme Court held that the fifth amendment difficulty in the gun 
registration provision had been overcome in United States v. Freed, 1~01 
U.S. 601,605 (1971). Reasoning that the tw·o situations were essentially 
the same and could be cured in the same manner, the Senate Judiciary 
Conmittee recOlmnended in S. Rep. No. 92-764 that such an immunity 
provision be added to the Internal Revenue Code for wagering tax 
self-incrimination problems, but the 92d Congress failed to enact its 
suggestions. 

235pub . L. H o. 91-452, Oct. 15, 1970, 8lf Stat. 922. See notes 
171-85 and accompanying te~~ supra. 

236pub . L. No. 93-499, Oct. 29, 1974, 88 Stax. 155~. 

237Id., § lfll24( c) 

238Congress vms probably encouraged by Freed to assume that an 
immunity provision would be sufficient to remove the Marchetti disability. 
The conference report, H.R. Rep. No. 93-1401, 93d Cong., 2d Sess. (1974), 
explains the purposes for "Thich the rider to H.R. 7780, 93d Cong., 2d 
Sess. (1974), making the changes in the wagering excise taxes, I'Tas 
enacted: 

The amendment also provides specific restrictions as to the 
disclosure and use '01' informe,tion pertaining to taxpayer compliance 
\-rith Federal wagering taxes. Although existing law (sec. 6103) 
provides broad limitations on the publicity of income tax returns, 
no such restrictions exist for returns and other documents related 
to the vragering taxes. In 1968 Congress repealed section 6107 of 
the Internal Revenue Code which provided for public inspection of 
the names of all persons paying occupational taxes, including the 
\.agering occupational tax. Despite this repeal, current law remains 
ambiguous in that no specific provision exists barring disclosure of 
i<[agering tax information. 

Conse'luently, to resolve any remaining doubts which may exist 
under the rationale of the Marchetti v. U. S.· (390 u. s, 39 (1968)) a,nd 
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the active enforcement of criminal statutes limiting gambling,239 

effective prosecution of the new provisions could prove to be even more 

important to the overall effort aimed at limiting organized crime. 21~0 

Grosso v. u.s~ (390 U.S. 62 (1968)) cases, the amendment provides 
that no Treasury Department official or employee may disclose, 
except in connection with the administration or enforcement of 
internal revenue taxes, any document or record supplied by a 
taxpayer in connection "ri th such taxes . . . 

It is expected that these changes in the lai·r will remove any 
constitutional problems regarding enforcement of the "ragering 
taxes. 

n.R. Rep. Ho. 93-1401, 120 Congo Rec. H 9'760, R 9761 (daily ed. Oct. 1" 
19'74) . 

239See notes 211-26 supra. 

240The wagering excise taxes, assuming § 4424 is found by the 
courts to overcome the Marchetti difficulties successfully, will restore 
the power of the Federal Government to prosecute gamblers for tax 
violations. Because of the secrecy provisions, voluntary payment may 
increase and mandatory payment, where the grunblers can be uncovered, may 
be enforced. Statistics based upon 'I'reasury estimates given in conjunction 
ifith the previous attempt to pass an immunity provision for the tax 
statute, S. 431, 92d Congo 2(1, Sess. (1972), were as follows: 

Revenue (Per Annum) 
Pre-1968 
(actual) 

occupational tax $ 360,000 
Voluntary (percent) 60 
occupational tax 240,000 
Enforced (percent) 40 
Excise 3,300,000 
Voluntary (percent) 59 
Excise 2,300)000 
Enforced (percent) 41 

S. Rep. No. 92-794, 92d Cong., 2d Sess. 12 (1972). 

S. 1624 
(estimated) 

$6,757,500 
53 

6,150,000 
47 

6,969,000 
65 

3,562,500 
35 

'rIlis method of Federal involvement "lith gambling businesses iorould 
gi ve the g.overnrnent the potential to reach a significant portion of the 
total volume of such operations without necessarily interfering with 
State decriminalization efforts. 
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The October 1974 changes in the wagering tax statute reduced the 

rate of the excise tax applied to gambling enterprises from ten to tyro 

percent of the total bUsiness volume. 241 The occupational tax for the 

proprietors of ga.mbling ventures yTaS increased from $50 each year to 

$500. 2!t2 These changes should act to reduce the economic imbalance that 

has favored illegal gambling businesses since thf: Narchetti and Grosso 

decisions of 1968. 2!t3 Under the la,v for the last six years, as a 

practical matter, only legal gambling businesses complied with the 

excise provisions of the Internal Revenue Code. 2t~'-f This severely limited 

the ability of State-authorized g~~bling enterprises to compete with 

illegal businesses that could not be prosecuted for failure to pay 

excise taxes. 245 

241 4 4 8 Pub. L. Ho. 93- 99, Oct. 29, 197 , 8 Stat. 1551, 120 Congo 
Rec. H .. 10517 (daily ed. Oct. 11,1974), § 3(a). 

242Td ., § 3(b) 

2t~3See notes 227-33 and accompanying text supra. 

244 . . Payment of taxes by lllegal ventures wae not reQulred after 
Marchetti because this ,·rould have opened such businesses to prosecution 
under the State and Federal criminal la,·rs. Legal gaJ:Jbling businesses, 
then prevalent only in Nevada, had to pay the taxes .because filing of 
returns did not raise self-incrimination Questions. 

2t~5Legal gambling enterprises would have had to have complied at 
least with the following tax provisions: Int. Rev. Code of 1954, § 4412, 
requiring registration; Td., § 4L~11, taxing "each person who is engaged 
in the business of accepting wagers" $50; Td., § t~LIOl, taking 10% of th= 
gross amount of all wagers placed as an excise tax; Td., § 4Lf61, requiring 
payment of $250 for each "coin-operated gruning deviceo on the premises 
each year; and Iel., § 11, requiTing the payment of income taxes on the 
profits of the enterprise. Enforcement against illegal gamblers for 
noncompliance w'ith any of the above except for the income tax 'would have 
been impossible wherever there ,·rould have been a risk of uncovering 
criminal activity. 
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Congressional action in decreasing the wagering excise tax, 

therefore, has made more feasible proposals for the selective 

decriminalization of' some types of gambling under the auspices of State 

governments. It has been argued that the. decriminalization of some forms 

of gambling in open, legal competition ",ith illegal gambling would 

decrease the amount of revenue available for organized crime. 246 Such 

an a.rgument depends upon the ability of legal gambling businesses to 

compete with covert operations. 247 The newly reduced Federal excise tax 

246See , e.g., Task Force on Legalized Gambling, Easy Money 
(Twentieth Century Fund 197!f); Fund for the City of New York, Legal 
Gambling in New York (1972). Both reports outline means of competing 
Idth gambling activities no", conducted by organized crime such as 
bookmaking, numbers', and sports cards. Arguments with respect to the 
effectiveness of New York Off Track Betting in decreasing the amount 
being f:lpent in illegal bookmaking in Ne"T York are typical and remain 
controversial. The principal argument favoring open competition with 
illegal games hinges upon the potential of decreasing the amount of money 
Circulating covertly, outside the sphere of legalized commercial activity 
and the reach of State and Federal taxes. Legalized gambling that takes 
customers aVTay from syndicated gambling would thereby .decrease the power 
of organized crime. A State-operated gambling venture that added new 
grunblers who had not previously gambled ·but did not attract those .I-rho 
gambled vTith illegal ventures iwuld only increase the amount of capital 
being expended for gambling without having.a crime-fighting effect. 

247By reducing the excise tax from 10% to 2%, the government has 
potentially increased the ability of legalized gambling to compete with 
organized crime by 8%. There would be a number of variables to be faced 
by an enterpr;i.se that sought to compete with illegal gambling activities. 
Disregarding all but economic factors, a legal game would have to of . fer 
better odds than illegal grunes. The 10% tax on the gross volume of all 
legal games VTas an insurmountable barrier for legal games. Taking a 
typical numbers game, the economics iwuld be as follows: Odds are 1000 
to 1, while payoff is at most 540 to 1. The co~nission for neighborhood 
"runners" is 25%. This leaves the "house" $210 on each $1000 bet, a 20%\ 
profit. If the legal game had operating costs at the same 25% of.the ' 
"runners,1\ commission, it would only have a 10% margin to offer bett~r 
odds under the 10% excise tax, not accounting for income taxes and other 
expenseD. \vith the reduced 2% tax, the legal game I s margin would be 
increased to 18%. The $500 occupational tax averaged out over the year 
would not affect this calculus significantly. .For further exploration of 
this type of analysis, see Fund for .. the City of New York, Legal Gambling 
in New' Yorl~ (1972). Omitted here is any discussion of information retl.lrns, 
see"'iilfra:I1ote250 . 
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vrill help the States to continue their study of possible legalization 

vTithout the Federal Government taking an active role in the process, but 

maintaining its vigilant stance in the limitation of the activities of 

organized crime. 248 

Several potential difficulties remain in the relationship between 

the tax lavTs and gambling enterprises. Enforcement of the wagering 

excise tax statutes against illegal gambling businesses may prove to be 

unrealistic. 249 The burden of the tax lmTs in general will continue to 

be felt far more severely by legal rather than illegal gambling 

t ' 250 t' 't t t tl t't· d' d t en erprlses, con lnulng '0 some ex en 1e compe l lve lsa van age 

felt by legalized operations. 

248The collective impact of the changes made by Pub. L. No. 93-1[99 
to the wagering excise taxes vTill be to increase revenues substantially. 
The reduced percentage of the excise tax may encourage voluntary payment, 
while legFJ.lization plans will be able to proceed on a more realistic 
footing. The Federal policy of fighting organized crime will be furthered 
by both developments. There is no Federal policy aimed at eradicating 
gambling E5:.£ se. 

249Congress vould likely have to appropriate funds for investigation 
teams under the IRS similar to the proposals made when the i.agering 
excise taxes were first enacted. See note 226 supra. It seems unlikely 
that considerable voluntary payment will be forthcoming from illegal 
gambling businesses despite the secrecy that would be attached to their 
returns. Nevertheless, see the TreasUlY statistics cited at note 240 s":.lpra. 

250Legal businesses i'Tould be compelled to comply vith income tax 
provisions through accurate record.s that may not be forthcoming from 
illegal enterprises. Disallowance of wagering loss deductions beyond 
gambling idnnings under § 165 (d) and the exemption of winnings from 
income averaging requirements under § 1302(b)(3) are further examples of 
tax incentives working against gambling activity that would affect legal 
entel'prises but would not be noticed by illegal ventures. In addition, 
§ 6041 requires payments of (~600 or more to be reported to the IRG. 'This 
income derived from legal gambling VTould be made knOvffi to the IRS but 
corresponding illegal transactions would be unlikely to be reported. 
Allmdng wagering losses to be deducted beyond winnings where engaged in 
for a profit "Ivould allO\. potentially vast earnings in unrelated contexts 
to be set off arid thus exempted from tax if § l65(a) were to be rescinded. 
Sections l65(d) and l302(b)(3) both seem to be directed against the 

. extremes of losses and gains generally thought to be likely in gambling. 
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APPEHDIX A 

REGISTRATION OF MIGRANT FARM WORKER CREW LEADERS 

as it relates to 

GAMBLING 

1 U.S.C. § 2044(b)(1) 

J.J.D. 
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I. LEGISLATIVE HISTORyl 

Ti tIe "( U. S. C. § 201, I~ involves the registration of migrant farm 

vorker crev leaders. Section (b)(7) provides, in part, that any person 

v£ho has been convicted under any State or Federal law relating to gambling 

shall be unable to be registered as a crev leader. 2 'rhe intent of 

Congress "ras to protect mic;rant farm workers from unscrupulous crevT 

leade1"s \-Tho have been convicted of gambling or other violations. 

This statute waG introduced on January 2~, 1963 by Senator Harrison 

Hi11iams and others. It was introduced in the House on May 13, 1963. 

Congress realized that migra,nt. farm workers vTere not sufficiently 

protected by State Imvs. 'rhe House Report on the bill stated that crew 

leaders held a central position in the lives of the ,·rorkel's: 

A crew leader frequently organizes groups of workers in areas in 
which they live, usually provides means of tran;3porto.tion for 
members of his crev, and often lends them mOlley if necessary, 
during the season; enters contracts ,vi tll the grm-Ters; supervi$es 
vorkers on the job; helps to provide continuity of employment and 
unless there is a vrritten agreement with the farmer, is responsible 
for social security taxes. He is the indi viduGLl vrho has the most 
continuous relationship with these migrant workers. 3 

lFOJ," text of pertinent parts of the statute as enacted see 
part III. 

2This violation must be incident to activities involving migrant 
f,'arm workers. 

3U.R. Rep. No. 358, 88th Cong., 1st Sess. 2 (1963). 
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The corresponding Senate Report added: 

Many labor contractors peri'roDl their futtctions in a satisfactory 
and responsible manner. However, becF.<.use of their dependency 
upon the contractors, migrant workers are particularly vulnerable 
to exploitatj.on and' abuse by irresponsible labor contrac·cors. 
Moreover, the channels and instrumentalities of interstatft commerce 
are being used to pel-petuate such exploi ta.tion and abuse. ~ 

The Senate Committee noted that many of the crew leaders have 

criminal records. 5 Congress found that one ot the misuses of the pO'~~'ar 

that crew leaders had was the organizing of fixed or rigged gambling. 

As was said in one Senate report, "the crew leader . . . is the source 

of weekend entertainment often consisting of whiskey, women, and 'Georgia 
,.. . 

8kin', a gambling game. ,,0 ~It was also stated in the House hearings that 

gamblinf, 'rackets were often a sideline activity of creVT leaders. 7 

The value of section (b) ("0 was questioned in the House hearings, 

however: 

There has not been, in our judgmen'!J, sufficient documentation 
to sho"T that a substantial number of CreyT leaders are engaging 
in the practices included in SUbsection (b)(7). As a nonattorney, 
it is my belief that there are in most Sta.tes laws prohibiting 
ga.mbling, prostitution, unlawful narcotics, and liquor sales. If 
this is true, the cr8\, leaders should be indicted under the 
appropriate laws. Further, if they have been convicted of any 
of the aforementioned crimes, and have paid their debt, what more 
does society wish?8 

48 . Rep. No. 202, 88th Cong., 1st 8ess. 2 (1963). 

5Id . 

6S . Rep. No. 167, 88th Cong., 1st 8ess. 12 (1963). 

7Hearings before the General SubCQmmittee on Labor, 88th Cong., 
1st 8ess. 143 (1963). 

8Id. at 22. 
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This line of reasoning was rejected by the Conuni ttee. The provisions of 

section (b) (7) vrere compared to the La.ndrum-Griffin Act whir:h prevents a 

convicted felon from being elected to union office even though he has 

"paid his debt to society."9 This same line of reasoning appeared during 

the Senate Hearin&s: 

This section would permit the Secretary to suspend, :l'evoke, or 
refuse to issue a registration certificate if the contractor had 
been comticted of certain crimes. He [the International Apple 
ASSOCiation] believe some "'"ime limitation should be included. 

The present language vTOuld permit the Secretary to take such 
action e-J"en though the conviction was acc0f11plished 5 years or 
even 15 years ago and the party's subsequent record was 
unblemished. 10 

There was no comment by the committee members. This issue vTas, therefore, 

before both the committees, and it was ultimately dismissed. Clearly, 

Congress felt that a person ar,ce convicted of a gambling violation 

involving his position as a crew leader would be a likely candidate for 

another violation. 

Favorable vievTs on section 201~4 ',rere presented by many farm and 

migrant worker organizations, as veIl as the Department of Labor, 

Department '0;(' Connnerce, Department of Agriculture, Interstate Conunerce 

Commission, and Bureau of Budget ,lIThe Senate bill passed botl1 houses 

and became law on September ,(, 1964.12 

9Icl. at 31. 

10Statcment of Fred H. BUrrOi<lS, Hearings before the Subcommittee 
on Migra.tory IJabor on S. 521, S. 522, S. 523, s. 52h, s. 525, and s.· 526, 
88th Cong., 1st Sess. (1963). 

ll196t~ U.S, Code Congo & Ad. Nevs 3697., 3697-3699. 

12:r;>ub. I.J. No. 88-582, September 7, 196h, § 5,78 Stat. 921. 

i/ 
II 
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II. COURT INTERPRETATION 

There have been no Cases involving section (b')(7) of 7·U.S.C: 

§ 20Lf4, and there have been no administrative hearings concerning cre',T 

leaders who fall under this section. 

III. TE~r OF STATUTE 

7 U.S.C. § 201l1f 
(b) Refusal to issue certificates; suspension; revocation; refusal 

to renew. 
Upon notice and hearing in accordance with regUlations 

prescribed by him, the Secretary may refuse to issue, and may 
suspend, revoke, or refuse to rene\{ a certificate of registration 
to any farm labor contractor if he finds that such contractor--

(7) has been convicted of any crime under St~te or Federal 
la"T relating to gambling. 

(: 
, II 
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APPENDIX B 

H/JivlIGRATION AND NATIONALITY AC'I' 

as it relates to 

GAMBLING 

8 U.S.C. § 1101 and 8 U.S.C. § 1182 

. , J.J.D . 
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I. LEGISLATIVE HISTORyl 

The original bills to revise the Immigration, Naturalization, and 

Nationality Im'Ts2 did not include section 101( f) 3 as it presently exists. 

However, section 212(a)(12), 
4 

which vTaS included in the bills, provided' 

for exclusion from admiss::'on of aliens I~ coming to the United States to 

engage in any other commercialized vice, whether or not related to 

prostitution. " 

In the joint hearings before the Subcommittees of the House and 
J 

Senate Committees on the Judiciary on tl1e bills to revise the laws 

relating to immigration, naturali,zation, and nation~li t.y,,5 a .sugg~tion 

was made as to clarification of section 212(a)(12). - Referring to' 

..-
gambling, Frank L. Auerqach" editor> Interpreter Releases, COIIDnon' Council 

.' t ..... • 

for American Unity, "stated tha'(j this section would pi'es~nt" difficulties . ~. ~ 

of interpretation since some Stat~s did not ~ons:i.de·r g~biing as a vice 

"mile others did. 6 

IFor text of pertiner+t part$ of the, statutes see part III. 
2 ' . . • . -
s. 716, H.B.- 2379,' and H.B. <2816, 82d Congo 1st Sess. (195~J. 

, 38 U. S. C .A. § 1101 ims originally section 101 of Immigration .and 
Nationality Act. ,For PUl"POSE;S herein, this section will be referred to 
as eith~r 1101 or 101. -

48 U.S.C.A. § 1182 'vas originally section ~12 of Immigration-and 
Nationality Act. For purposes herein, this section will be referred to 
as either 1182 or 212. 

582d Cong., 1st Sess., March 6,7, '8,9,12, 13, 11~, 15,16,20, 
21, and April 9, 1951. 

6TestimCny before Eubcommittees of the House and Senate Committees 
on the Judiciary, Washington, D.C., Wednesday, March 21, 1951. Statement 
in regard to S. 716 ruld H.B. 2379 by Frank L. Auerbach. See Part II, 
Petition of Lee Wee. 
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<>0 

H.R. 5678 was introducedT in the House on October 9, 1951, and 

was referred to the Conunittee on the Judiciary. It did not include 

section 101(1') in its present form, nor did it refer to gambling. The 

report on the reconunended amendments on the bill also did not refer to 

, gambling act~ViGies.8 

In the S~hate, S. 20559 'ioTas introduced to revise' the laws relating 
.' 

to .irrunigration and nationality and was referred to the Conuni ttee on the 

Judiciary. Having considered the bill, the Conunittee reported to the 

Senate, in lieu of S. 2055, an original bill, S. 2550 (knovffi as the 

McCarran Bill or the Immigration and Nationality ActlO ) which 1vas a 

7Rep. 'Halter of Pennsylvania introduced the bill. 82d Cong., 
1st Sess. (1951). 

8S2d Cong., 2d Sess., February ll~, 1952. Report No. 1365 on 
n.R. 5678, Union Calendar No. h25. Reported 1'rith amendments, conunitted 
to the Committee of the Whole House on the State'of the Union. 

In the report, Mr. 'Walter gave a brief history of Immigration 
and Nationality legislation, citing an 1891 act: 

In 1891, an act was passed (26 stat. 108h) which adued to the 
list of excludables . . . persons convicted of other infamous 
crimes or misdemeanors involving moral turpitude .... 

982d Cong., 2d Sess. (1952). 

lOIn Senate Report No. 1137, 82d Cong., 2d Sess. (1952), Senator 
McGarran stated a.s to section 101(1'): 

Section 101 (f), while not defining the term 11 good moral 
character," provides standards as an aid for determining vrhethe!' 
a person is one of good moral character within the meaning of 
those provisions of the bill which require that good moral 
character be established for certain periods in connection with 
a person I s eligibil;ity for certain benefits. By providing who 
shall not be regarded as a person of good moral character, it is 
believed that a gl."eater deGl.'ee of' uniformity will, be obtained in 
the application of the II good moral character" tests unde.r the 
provisions of the bill. 
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proposal to enact a completely revised code and to repeal all other 

immigration and nationality lal'Ts. The McCarran Bill is the first bill 

to include section 101(1') in its present form, including the reference 

to illegal gambling activities in 101(1')(4) and 101(1')(5).11 The bill 

changed the language of section 212(a)(12} to exclude "aliens coming to 

the United states to engage in any other unlawful commercialized 

vice. ." (Emphasis added.) 

In April, 1952, n.R. 5678 still did not include section 101(1') 

in its present form, even though S. 2550 did. But the Conference Report 

included section ]'01(1')(4) and 101(1')(5), w'hich were then adopted. 12 

II . COURT INTERPRETATION 

The only.Federal court decision found on these statutes as they 

relate to gambling was a 1956 case from the Southern District of 

California.13 Petition of Lee TtTee held section (1')(5) of SU.S.C.A. 

§ ~101 not unconstitutional as failing to provide uniform laws of 

naturalization even though a person living in an area where gambling was 

permitted could be held to lie a person of good moral character vhile a 

person c:)mmitting s:!-milar acts in a jurisdiction where gambling was not 

permitted could not be considered of good moral character. 

11S2d Congress, 2d Session, House Report No. 2096. 
and Nationality Act,ll June 9, 1952. Mr. \-ialter, from the 
conference, submitted the Conference Report. 

llImmigration 
committee of 

12H . R. 5678, Pub. L. No. 82-414, ch. Q77, .;rune 27, 1952, 66 Stat. 
163. 

13petition of Lee Wee, 1.113 F. Supp. 736 (No. 164879) (S.D~Calif .. 
1956) . 
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In addition, several adminilltrative decisions under the Immigration 

and Nationality laws have found aliens deportable "I·rhen in violation of 

sections 1101(f)(4) and (5).14 

ll.f(a) Matter of G-":', 1 I&N Dec. 59, March 21, 1941. 560401601 
A Cuban visa applicant "lvas convicted on the charge of being in 

possession of "policy slips" in violation of New York ,Penal Law 
and received a suspended sentence of 10 days in the workhouse; he 
was later convicted on a similar charge for which he paid a fine. 
rrhe Inunigration Board concluded that "( 1) The offenses . . . are 
not considered to involve the element of moral turpitude; (2) That 
by reason of the foregoing conclusion, the applicant would not be 
inadmissible to the United States solely on the ground of this 
conviction. . . II 

This case, however, vTaS decided prior to the enactment of section 101( f) 
(4) and (5). 

(b) Matter of A--, 6 I&N Dec. 242, July 26, 1954. 
In DEPORTATION proceedings, E-081282. 
An Italian Alien applied for suspension of deportation; he had 
been arrested seven times, including arrests for IIlottery" and 
If traffic in lotteryll and a conviction for "bookmaking and pool 
selling." The court held the conviction as within Ghe purview 
of section 101(f) of the Immigration and Nationality Act, which 
precluded a finding of good moral character. 

. (c) Matter of S--K--C--, 8 I&N Dec. 185, Nov. 14, 1958. 
In DEPORTATION Proceedings, A-3656158. 
A Chinese national applied for suspension of deportation. He had 
been employed as a dealer in the gambling games of Chinese dominoes 
and fan-tan at a recreation club in Seattle at a salary of $35 
weekly, his only income. The gambling activities were illegal 
under the Hashington Revised Code. Because of such activities, he 
'Ivas held deportable because section 101 (f) (4) pl:ecluded a finding 
of IIgood moral character" in the case of an alien who has committed 
the 'forbidden acts' .... 
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III. TEXT OF STATurfES 

8 U.S.C.A. § 1101. Definitions 
(f) For purposes of this chapter--

No person shall be regarded as, or found to be, a person of 
good moral character who, during the period for which good moral 
character is required to be established, is, or was--

(1r) ,one whose income is derived principally from illegal 
gambling activities; 

(5) one vTho has been convicted of two or more gambling 
offenses committed during such period; 

8 U.S.C.A. § 1182. Excludable Aliens 
(a) General Classes 

Except as otherwise provided in this chapter, the following 
classes of aliens shall be ineligible to receive visas and shall 
be excluded from admission into the United States: 

(12) . . . aliens coming to the United States to engage 
in any other unlawful commercialized vice, whether or 
not related to prostitution; 
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APPENDIX C 

PROHIBITION OF BANKS FROM SELLING 

STATE LOTTERY TICKETS 

12 U.S.C. §§ 25A, 339, 1730C, I829A 

D.F.D. 
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J.. LEGISLATIVE HISTORY 

300n after New York became the second State to begin operating a 

State-sponsored lottery in 1967,1 Congress passed and the President 

signed into law a statute amending sections of the National Banking Act, 

the Federal Reserve Act, the Federal Deposit Insurance Act, the Federal 

Savings and Loan Insurance Act and Title 18 of the United States Code, 

prohibiting national banks and banks insured or sup0rvised by agencies 

of the Federal Government from acting as sales agents for a State 

10ttery.2 Though the arguments of the sponsors and various proponents 

of the measure differed to some extent, it is fair to generalize tnat 

the Act was meant both as an expression of congressional disapproval of 

State-sponsored gambling in terms of morality and as an attempt to 

maintain the respectability of the Nation I s banks. 

IThe Nev York state Lottery began selling tickets on June 1, 1967. 
The lottery vas made possible by an amendment to s.rticle I, section 9, 
SUbdivision 1 of the State constitution, approved by the voters of the 
State by a ioTide margin on November 8, 1966. The statute authorizing the 
lottery is found in N.Y. Uncons01. La'fs § § 9541-:-9556 (McKinney 19(4). The 
other State operating a lottery at the time ioTas Nev Hampshire. 

2pub . L. No. 90-203, 81 Stat. 608; To prohibit certain banks and 
savings and loan associations from fostering or participating in 
gambling acti vi"Gies) Decembe:r 15, 1967. The various provisions are 
contained in the United States Code ;;l.t 12 U.S.C. §§ 25a, 339, lS29a and 
l730c, and 18 U.S.C. § 1306. The act is set forth in section III. 

The provision of the act adding § 1306 to IS U~S.C. provides for 
a fine and imprisonment in case of a "lmoioring" violation of the act, 
but there was apparently some uncertainty in both the House and Senate 
committees ahout the state of mind requirement. The House committee 
tivrice referred to the provision in its report as penalizing 11willfull II 
violations, and the Senate committee did the same. H.R. Rep. No. 382, 
90th Cong., 1st Sess. 6 (1967), S. Rep. No. 727, 90th Cong., 1st Sess. 
S (1967), reprinted in 1967 U. S. Code Cong. & Ad. N eYlS .2228, 2234. 
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On May 11, 1967, Congressman H'right Patman of Texas introduced the 

bill, H.R. 9892, on the floor of the House and left no doubt as to where 

his sympathies lay. Calling gambling "an unmitiga'ted evil, II Patman 

explained his bill as a measure to "prohibit gambling acti vi ties by 

public service institutions." Ne.r York I s lottery .ras about to begin, 

and Patman read into the record tvro new'spaper articles outlining plans 

for banks to act as agents for the sale of lottery tickets. Bank 

participation in "these evil activities" w'ould be "a great boost to the 

gambli.ng interests) II Patman said, and this ,fOuld open the door to 

"eventual domination or outright takeover of these banks by the gambling 

syndicates .,,3 The bill was referred to committee. 

Patman expressed a ei.milar moral disposition during the hearings 

before the House Committee on Banking and Currency, which he chaired, 

observing fX'om the beginning that the measure ,.;ould 

make it clear that such gambling activities do not, in 
any way, haKe the sanction of the U.S. Congress or the Federal 
Government. 

Subsequent committee debate and the committee I s report,. however, make it 

clear that , although some of the bill's other sponsors shared their 

chairman I s convictions, 5 most savr the proposal as an attempt to preserve 

3113 Cong. Rec. 12346 (196'7). Pa:tman later de-emphasized the 
"takeover" theme, .rith the exception of a portion of his testimony 
before a Senate corrunittee three months iater, when he said that "You 
can 1 t keep up with these ganlblers and hoodlums. They are "ray ahead 
of us. They can think of things that "re never thought of." Hearings on 
n.R. 10595 before the Subcomm. on Financial Institutions of the Senate 
COliilllittee on Banking-and CurrenCY, 90th Cong., 1st Sess .. 23 (1967) . . 

4Hearings on H.R. 9892 before the Corrunittee on Banking and 
Currency of the liOuse of RePresentatives, 90th Cong-:-; 1st Sess-:-2 (1967) . 

5Id . at 16-17, 79-80 (Representative Gonzalez), Ilf (Representative 
Mize), l~(Representative Gettys). 
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consistency in Federal policy and to maintain the stability and dignity 

of banking institutions. 

The Federal policy argument vras the most convincing, and became 

the keynote of both t1:.e House report and the later Senate report. Under 

long-established Federal Imr there have been prohibitions against mailing 

lottery tickets, information, or advertising, and aga.inst broadcasting 

lottery information and mailing newspapers .containing lottery information 

or lists of winners. 6 "}l.R. 10595," the coIlll11ittee's report said, "simply 

carries out clear public policy and conforms to the intent of Congress 

in dealing "rith lotteries over the years .,,7 The Report of the Senate 

Colnmittee on Banking and Currency, issued several months later, similarly 

concluded that the act vrould be 

merely an extension of this longstanding policy. The 
bill does not represent a radical or new departure from 
existing Federal law .. 8 

o 
This assertion of Federal policy 1-rent virtually unchallenged.;/ 

618 U.S.C. §§ 1302 and 1304. The House and Senate reports both 
claimed that these provisions ,rere upheld by the Supreme Court in United 
States v. Fabrizio, 385 u. S. 263 (1966), though that case actua.lly dealt 
with 18 U.S.C. § 1953 only. H.R. Rep. No. 382, 90th Cong., 1st Sess. 2 
(1967), S. Rep. No. 727, 90th Cong.~ 1st Sess. 2 (1967), reprinted in 
1967 u. S. Code Cong. & Ad. N ew's 2228, 2229. 

7H.R. Rep. No. 382, 90th Cong., 1st Sess. 2 (1967). The Committee 
reported the measure favorably by a vote of 24-8 'on June 22, 1974, 
though the bill was so changed by amendmen't, that it was labeled a "clean" 
bill and numbered H.B. 10595. 

8S . Rep. No. 727, 90th Cong., 1st Sess. 2 (1967), 1967 U.S. Code 
Cong .. & Ad.. News 2228, ;;229. 

90nly Senator Jacob Javits of New York, the bil1 1 s most vocal 
'opponent in the Senate, argued that State-sponsored lotteries vTere a,n 
exception from the general anti-lottery rule of Federal policy. .Jnvits 
noted that the Excise Tax Reduction. Act of 1965, Pub. L. No. 89-1,/" 79 
Stat. 136, had exempted State lottery prOceeds from the wagering tax and 
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Hore vigorously d8bated in committee and on the floors of Congress, 

however ~ I'las the contention that allowing banks to sell lottery tickets 

vlOuld undermine the 'solidarity of banking institutions. Thus 

Representative Hylie, a supporter of the proposal, argued during the 

House hearings that 

, . there is a certain element of dignity and trust about a 
bank and action on the part of the Federal Government, the 
State and so forth, which Iwuld allow banks to sell lottery 
tickets is not proper, in my judgrlent ,10 

Similarly, llepresentati ve Horton during the House floor debate voiced 

the opinion that III do not feel this is an appr f )priat2 function for 

financial institutions, the traditional bastions of thrift and 

frugality.nll 

did not re'luire lottery ticket. sellers to purchase a gmnblil1g tax stamp. 
Javits conclude,d that IICongress has refrained from exerting its 
authority \'There a State has instituted a lottery," and pointed out 
further that Congress is not required to "inhibit such State actlon in 
order to maintain the consistency of Federal policy. II Hearings on H.ll. 
10595 before the Subconiln. on Financial Insti tuticms of the Senate 
Committee Q!!. Ba'i1king ans!. Cmrency, 90th Cong., 1st Sess -:---26> 31 ( 1967) . 

A marc important argument for che bill's opponents vas that the 
bill attempted to II impose the morality of a few upon the '_illwilling many" 
by using Federal insurance connections for regulatory purposes. H.ll. 
Eep. No. 382, 90th Co~g., 1st Sess. 29 (1961) (dissenting views of 
Representative Fino). "Anything one w"ishes, II said Javits> "could be 
legislated under the guise of regulating banks on grounds of respectability 
or m~rality or ethics. t1 113 Cong. Rec. 32193 (1967) . 

l°!.ieo.rin~, supra note 4, at 19. 

11113 Congo Rec .. J_8669 (1967). 
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Perhaps the key reason for this conclusion was the videspread 

feeling that, as one Representatiye put it, there vould be "a conflict 

with f'lmdamental banking operations .1112 The fear ,-ras not only that 

those vTho vralk into the bank vmuld spend the money rather than deposit 

it, but also that those cashing vTelfare and social security checks ,.,ould 

be :tempted to put the mone;)' on the lottery instead of buying necessities. 

Il[T]he Federal Government," concluded one Senator, IIshould not be a 

participant in pandering to and promoting the passions. 1I13 

Another important link in the argument was the inference that 

the NevT York banks were not entirely vTilling participants in the State's 

lottery, though their role ,ms theoretically yoluntary. The banks had 

been originally chosen as the sales vehicles because of the safe and 

efficient service they could provide,14 but, as the Heport of the Senate 

Comrrlittee suggested, 

[t ]he committee seriously doubts . . . that many banks 
would sell lottery tickets if not prevailed upon to do so by 
the State banking commission and if they had no fear of suffering 
a competitive disadvantage with respect to banks who \'Tere selling 
lottery tickets. 15 

12Hearings, supra note 4, at 85. (statement of RepresentatiYe 
Galaf"!..&n.akis) . 

13113 Congo Rec. 32197 (1967) (remarks of Senator Lausche). 

14Hearings on H.R. 10595 before the Subcomm. on Financial 
Institutions of the Senate Committee on Banking and Currency, 90th Cong., 
1st Sess. 30 IT9b7) (telegram from Mr-.-Anthony Tmia, Speaker of' the 
nmT York State Assembly) . 

15S . Rep. No. 727, 90th Cong., 1st Sess. 4 (1967), 196'r u.s. Code 
Congo & Ad. Hews 2231. 
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Pursuing the latter arp.ument much further than Representative 

Patman and his House colleagues, Senate supporters of the bill developed 

a new argument, based on the theory of competitive disadvantage. 

Communications from the Comptroller of the Currency and the Board of 

Governors of the Federal Reserve System, available to the Congressmen 

during their respective hearings, made clear that these officials saw' no 

objection to bank participation in 10tteries,16 but the Bureau of 

Federal Credit Unions ruled that Federal credit unions had no authority 

to participate, and the General Counsel of the Federal Home Loan Bank 

Board l/TaS of the opinion that the sale of lottery tickets by Federal 

savings and loan associations would be lIinconsistent with their 

objectives as thrift institutions. 1I17 Feeling that this prohibition 

l/TOuld give commercia.l banks an unfair advanta.ge over the savings and 

loan associations, the Senators promoting th2 bill argued that the 

measure was necessary to restore "competitive equality" among the 

banking institutions. 1S 

16H.R. Rep. No. 382, 90th Cong., Is·t :;less. 9-13 (1967). 

l7H.R. Rep. No. 382, 90th Cong., 1st Sess. 13-18 (1967), reprinted 
in the Senate Hearings, supra note lL~, at 96, 53-56. 

18S . Rep. No. 727, 90th Cong., 1st Sess. 4 (1967), 1967 U.S. Code 
Congo & Ad News 2231. The committee's minority members objected on the 
ground that commercial banks and savings and loan associations "l/Tere 
never intended to be equal· in all respects" and thus naturally had 
"differing restrictions and authority." ld. at 20, 196~( U.S. Code 
Cong. & Ad. N e\fS 2239. 
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Such arguments did not deter the bill's principal sponsor from 

pursuing his original justification for the legislation. Denouncing the 

Ne~r York system as an attempt to "use the Gover~ent' s name or its 

facilities as devices to hustle customers,1I Representative Patman took 

the House floor during general debate to emphasize that 

the purpose of the bill is to reaffirm the traditional 
policy of Congress and of all branches of the Federal Government 
to shun gimmickry, deception, gambling, huckstering, and all 
fastbuck activities; and instead to meet the Federal obligations 
on a high plane of ethics. Bet~reen the lines of the legalisms 
I-Tritten into this bill, you may read--and 1 hope Members of 
Congress and all other citizens ~Till read--this statement: liThe 
Federal Government of the United States is too proud to work as 
a shill for gamblers. 1I19 

ltlarming to the subject, Patman attacked the New York lottery as IIsimply 

another Rockefeller scheme to dodge a fair and equitable tax program. 1120 

The family of the then-Governor of New" York had 'Iahrays operated on the 

8.ssumption that the rich should get richer and that the poor should get 

fleeced,1I21 he said, and added that lIit is easier for a camel to pass 

through the eye of a needle than for a Rockefeller to consider taxing 

himself and his financial peers. 1122 

He is asking the people of New York, and the supporters of his 
position in 'Washington are asking Congress, to go along vith 
the rotten philosophy, lif you can't lick the crooks, join 
lem. 23 

19113 Congo Rec. 18582 (1967). 

20Id . at 18582. 

21Td . at 18583. Armed with tables of financial elata, Patman 
assailed the Rockefeller foundations and other members of the Rockefeller 
family, including the Governor's brother, Winthrop Rockefeller, then the 
Governor of Arkansas, i-1ho ifas nothing more than a IIcuff-links c.owboy."· 
113 Congo Rec. 18584-87,18585 (1967). 

22113 Congo Rec. 18585 (1967). 

23 I d. at 18586. 
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Although numerous members of the House quickly disassociated 

themselves from Patman's harangue,24 the moral issue behind the bill 

still loomed as a significant justification for its passage. It was 

left to Senator Proxmire to formulate the real moral import of the bill 

and to tie it in vriththe other rationales advanced. 

Proxmire's subcommittee had been told by Fa.tman during its 

hearinGs on the bill that "we cannot escape the broader moral question 

that is inevitably tied up with gambling) ,,25 and ProYJllire) "\{hoagreed, 

took the Senate floor to argue the proposition that bunks cannot be 

involved with activity which, even inaccurately, might be labeled 

"immoral'." Hoting that commercial and savings banks "playa unique and 

vital role in our economy," Proxmire contended that the maintenance of 

sound financial institutions is '''extremely vital to our economic health." 

Bunks and savings and loan associations must not only be free 
from misdealing, but they must be free from any appearance 
of misdealirJ.g. Like Caesar's vrife, they must be above 
suspicion. 2b 

24Represcntative Reid of Nevr York called Patman's diatribe "an 
incredible personal attack" which "demeans this House." Representative 
Halpern termed the comments "vicious moutnings," and Representative 
Robison of New York said he would vote against the bill because of the 
remarks. Several members pointed out that Governor Rockefeller had 
opposed the lottery until Hevi York I s voters overvrhelmingly approved it. 
113 Congo Rec. 18590 passim (1967). 

25Het~rings on H.R. 10595 before the Subcomm. on Financial 
Institutions of the Senate Committee on Banking and Currency, 90th Cong., 
1st Sess. 20 Ti967) .' 

26113 Congo Rec. 32099 (1967). 
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Since government-sponsored gambling operations had in years past fallen 

prey to criminal elements, the Senate should be concerned that such a 

circumstance may recur. 27 Furthermore, gambling was considered by "a 

substantial segment of public opinion ll to be "morally objectionable. ,,28 

These factors, said Proxmire, coupled with the fact that a lottery is 

especially harmful to the poor,29 "undermine the respect of the people 

for .banks and demean the banks in their eyes 1130 He concluded: 

"Maybe lotteries gain respectability thf'l.t 1fay, but it is certain that 

banks do not gain respectability. 1131 

Banks were not to be denied all ties with State lotteries, 

however. At the urging of supporters of the Nei·r Hampshire lottery, 32 

\·rhich did not use banks to sell tickets but did use banking services in 

other vrays, the Senate committee reporting the bill added several 

amendments to make it clear that banks could still "engage in 

record-keeping activities and " perform other custodial functions 

on behalf of the State lottery. 1133 Such functions included data 

27 Id.· at 32099. The bill',s proponents, during its consideration, 
pointed to the history of an old and corrupt New' York lottery, which was 
abolishe~ in 1833, and a similar operation in Louisiana just before the 
turn of the century. See, e.g., the Senate Hearings, supra note 25, at 
18, and 113 Congo Rec. 32099 (1967). 

28113 Congo Rec. 32099 (1967). 

29Id. at 32191. 

30Id . at 32190. 

31Id . at 3,2190. 

32Senate Hearings, supra note 25, at 21 (statement by Senator 
McIntyre). See also 113 Congo Rec. 35955 (1967) (remarks of 
Representative Ashley). 

33S • Rep. No. 727, 90th Cong., 1st Sess. 5 (1967), 1967 U,S. Code 
Congo & Ad. News 2232. 
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processing, acceptance of the proceeds of the lottery ticket. sales for 

transfer to the State, distribution of lottery ticll:ets to sales agent s, 

and making payment to lottery winners. These amendments merely allowed 

banks to perform services ""rhich are already performed for other bank 

customers,"34 but had the added effect, as the committee's minority 

pointed out, of allowing banks lito participate in all phases of the 

program except those that would be seen by bank customers ."35 

This dichotomy, said ProYJnire, was entirely consistent with the 

rationale for the bill: 

As long as a bank is not actively engaged in the open sale or 
promotion of the lottery, it is not closely identified with 
the lottery in the eyes of' the public. 36 

'rhe essence of the Senate I s version was not to protect the banks but 

to protect their public image. 

The original version of H.R. 10595 passed the House by 271-111 

on July 13, 1967,37 and. the amended version "Tas approved by the Senate. 

without a 1'611 call vote on November 12. 38 At a subsequent conference 

to iron out the differences, managers on the part of the House and the 

Senate agreed on most of the Senate amendments authorizing banks to 

perform unseen services for the State lotteries, and accepted a House 

provision prohibiting banks from collecting and distributing the tickets, 

3L~ld. at 5, 1967 U.S. Code Congo & Ad. Ne-vlS at 2232. 

35Id . at 16, 1967 u. S. Code Cong. ('< Ad. News at 2236 (minority 
views). 

·36 . 
113.Cong. Rec. 32100 (1967). 

37Id. at 18676. 

38Id . at 32200. 
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accepting proceeds, and paying lottery winners. 39 The conferees felt 

that the Senate amendment authorizing those services might, in Senatol' 

Prm::mire I S 'Vrords, Ilgo beyond existing legally authorized banking 

services.,,40 To clarify the congrt':::ssional intention, the conferees 

added a new sUbsection indicating that nothing in tlie act would prevent 

a bank from performing any lawful banking service, such as accepting 

deposits 01' handling checks, for a State-operated lottery. 41 

Final statements by the conferees prior to adoption of the 

conference version by the respective houses indicated. that there were 

still some differences on the moral issue. The mood of the Senate, as 

evidenced by comments of Senator Proxmire, was still that only the 

visible aspects of lottery participation by banks should be restricted 

and that 

the intent of the recommendations of the conference committee 
is to permit banks and savings and loan associations to perform 
for lotteries any services presently authorized under law

42 
Nothing 

in the legislative history should be construed otherwise, 

39Id . at ·35954 (remarks of Representative Patman). Senator 
Proxmire,:reporting the conference results to the Senate, phrased the 
outcome some'VThat differently. 113 Cong. Rec. 35658 (1967). The 
conference report itself is found at 113 Cong. Rec. 35658 and 35953 
(1967). The managers for the House issued a separate statement at the 
time, printed at 113 Congo Rec. 35953 (1961 ) and reprinted at 1961 
U.S. Code Congo &; Ad. Ne"Ts 2242. 

11°113 Cong. Rec. 35658 (196'0. 

lllThis new subsection is (d) in the act. The act is ~rinted in 
section III of this appendix. T~e statement of the House managers 
accompanying the COnfel"enCe reportfurtl1er emphasized the point: 

No inference is to be drm-n1 of any leg1islative intention 
to grant banks or other financial institutions any author'ity 
which they "Would not possess in the absence of this 
legislation. 

113 Cong. Rec. 35953, 1961 U. S. Code Cong. & Ad News 22112. 

t~2Id. at 35659 (remarks of Senator froxl1l.ire) . 
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Members of the House, how-ever, apparently clung to the belief that banks 

should be completely prohibited from dealing w-ith state lotteries. 

Representative Patman, in apparent recognition of this difference, 

considered the conference accep·tance of some of the Senate amendment3 as 

the regrettable product of inevitable. compromise, L~3 and restated 

Proxmire's point in a revealingly negative fashion: 

[T]he conferees' agreement to insert language in the bill that 
allmv-s financial institutions to perform normal banking services 
for the lotteries in no ."ray is to be interpreted as granting 
any authority to the bank-lottery relatfonsbip that is not 
specifically contained in banking law. L~ + 

Despite different view-points as to what the final bill really meant, it 

passed both the Senate45 and the Housel~6 "rith little opposition, and 

was signed into la"r by tbe President on December 15, 1967. 47 

II. COURT AND AGENCY INTERPRETATION 

Public Lmv- 90-203 has been mentioned in court decisions only 

twice since its enactment, and in both cases was used only as an example 

of Federal regulation of otherwise legal lotteries. In Martin y. United 

States,48 the issue "ras tbe constitutionality of 18 U.S.C. § 1084, whicb 

prohibits the transmission of wagering information in interstate commerce 

by a wire communication facility. Arguing that the statute in question 

43Id . at 3595!~ . 

44Id . at 35954. 

45Id. at 35659. 

46Id . at 35956, by a vote of 289-71~. 

4'TId. at 3738,. 

48389 F.2d 895 (5th Cir. 1968), cert. den. 391 U,S. 919 (1969), 
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is "part of a Federal policy aimed at those who ,wuld, in furtherance of 

any gambling activity, employ any means within direct Federal control, 1l49 

the court listed several statutes, including Pub. L. No. 90-203, as 

evidence for its proposition. 50 The act was used in a similar manner in 

New York State Broadcasters Association v . United States. 51 In that 

case, the Federal Communications Commission had ruled, at the request of 

the appellants, that 18 U.S.C. § 1304, prohibiting the broadcasting of 

lottery information, applied to both legal and illegal lot·teries. The 

.Association appealed the ruling in a declaratory judgment action, but 

the court upheld the ruling, observing that "Congress long a.go stopped 

d.ifferentiating between legal and illegal lotteries," citing U.S.C. 

§ 1306, which ,-TaS ad.d.ed to the Code by Section V of Public Lai" No. 

90-203, as a recent example. 52 

There has been no direct court interpretation of the provisions 

of Pub. L. No. 90-203 to d.ate, for the reason that no State or 

government-insured bank has d.ecided to challenge the Imr. 

Subsection (e) of each amendment mad.e by the act to the various 

bank statutes provides that the agency having supervision of the banking 

institutions 

shall issue such regulations as may be necessary to the strict 
enforcement of this section and. the prevention of evasions 
thereof. 

Apparently, none of the agencies responsible for such supervision have 

promulgated. such regulations. 

49Id. at 898. 50Id . at 898, n. 8. 

51414 F.2d 990 (2d. Cir. 1969) 

52Id . at 996. 
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A letter of Chesten B. Feldbers, Secretary of the Board of 

Governors of the Federal Reserve System, dated July 29, 1974, however, 

indicates that the Board is revie\·ring State lottery plans on a case by 

case basis instead of issuing broad regulations. 53 The Board is giving 

a 'liberal interpretation to the phrase in SUbsections (d) of the act 

permitting banks to perform "lawful services for a State operating a 

lotte:ry," allowing' banks to distribute lottery tickets from their head 

offices to outlying branches, retain receipts and unsold tickets for 

safekeeping, and keep records of tickets consigned to, and receipts 

from, each ticket-selling agent. In support of such a construction the 

Board cited the Senate report on the original bill and the provisions of 

the law itself, Section 9A of the Federal Reserve Act. This construction 

is similar to that of the Federal Deposit Insurance Corporation and the 

Comptroller of the Currency, 'I'7ho have allowed banks under their 

supervision to engage in similar activity . 

. 111. TEXT OF STATUTE 

SECTIon I. (a) Chapter I of title LXII of the Revised Statutes 
is amended by inserting, immediately after section 5136, the 
follovTing new section: 

Sec. 5136A. (a) A national bank may not-
(1) deal in lottery tickets; 
(2) deal in bets used as a means or SUbstitute for 

participation in a lottery; 
(3) announce, advertise, or publicize the existence or 

identity of any participant or "rinner, as such, in a lottery. 
(b) A national bank may not permit--

(1) the use of any part of any of its banking offices by 
any person for any purpose forbidden to the bank under 
subsection (a), or 

(2) direct access by the public from ary.y of its banking 
offices to any premises used by any person for any purpose 

53The Board must oversee the ,activities of member banks, vTith 
regard to the act, as provided in section 2 of the act, 12 U.S.C. § 339. 
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forbidden to the bank uncler subsection (a). 
(c) As used in this section--

(i) The term 'deal in' includes making, talting, buying, 
selling, redeeming, or collecting. 

(2) The te-rm 'lottery' includes any arrangement 'vhereby 
three or more persons (the 'participants') advance money or 
credit to another in exchange for the possibility or expectation 
that one or more but not all of the participants (the 'winners') 
i.fill receive by reason of their advances more than the amounts 
they haye advanced, the identity of the winners being determined 
by any means 'which includes--

(A) a random selection; 
(B) a game, race, or contest; or 
(C) any record or tabulation of the result of one or 

more events in which any participant has no interest except 
for its bearing upon the possibility that he may become a 
winner. 
(3) The term' 'lottery ticket' includes any right, privilege, 

or possibility (and any ticket, receipt, record, or other, 
evidence of any such right, privilege, or possibility) of 
becoming a i'rinner in a lottery. 
(d) Nothing contained in this section prohibits a national banI\. 

from accepting deposits or cashing or otherwise handling checks or 
other negotiable instruments or performing other layrful banking 
services for a State operating a lottery, or for an officer or 
employee of that State ,vho is charged with the administration of 
the lottery. 

(e) The Comptroller of the Currency shall issue such regulations 
as may be necessary to the strict enforceme(,t of this. section and 
the prevention of evasions thereof. 

SECTION 2. The Federal Reserve Act is amended by inserting 
immediately after section 9 the following new section: 

SECTION 9A. PARTICIPATION IN LOTTERIES PROHIBITED' 
[Subsections (a) through (d) are identical to those same 
subsections in section I. of the act.] 

(e) The ~oard of Governors of the Federal Reserve System 
shall issue such regulations as may be necessary to the strict 
enforcement of this section and the prevention of evasions thereof. 

SECTION 3. The Federal Deposit Insurance Act is amended by 
redesignating sections 20 and 21 as 21 and 22, respectively, and by 
inserting immediately after section 19 the following new section: 

Sec. 20. 
[Subsections (a) through (d) are identical to those same 
subsections in section I. of the act.) 

(e) The Board of Directors shall urescribe such regulations, 
as may be necessal"Y to the strict enf;rcement of Uiis;sec-tion 
and the pJ:'evention of evasions thereof. I'" I'!,' 
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SECTIon 1,. Title IV of the National Housing Act is amended by 
adding the follovring new section at the end: 

Sec. t~lO. 
[Subsections (a) through (d) are identical to those same 
SUbsections in section I. of the act.] 

(e) The Federal Home Loan Bank Board shall prescribe such 
regulations as may be necessary to the strict enforCement of 
this section ana. the prevention of evasions thereof. 

SECTION 5. (a) Chapter 61 of title lS of the United States Code 
is amended by adding the following new section at the end: 

§ 1306. Participation ~ financial institutions ' 
Hhoever know'ingly violates section 5l36A of the Revised 

Statutes of the United Stat?s> section 9A of the Federal 
Reserve Act, section 20 of the Federal Deposit Insurance 
Act> or section lao of the National Housing Act shall be 
fined not more than $1, 000 or imprisoned not more than one 
year, or both. 

SECTION 6. The amendments made by this Act shall tl;l.ke effect on 
April 1, 1965. 
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", 

APPENDIX D 

TRANSPORTATION OF GAMBLUIG DEVICES IN IN'l'ERSTATE 

AND FOREJ:GN COMrvIERCE 

15 U.S.C. §§ 1171-1178 

H.C.I'!. 
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I. LEGISLATIVE HISTORY of the Johnson Act 

In February, 1950, the delegates attending an important conference 

of local law enforcement and government officials in Washington, D. C. ,1 

adopted a resolution encouraging the passage of (1, Federal law prohibiting 

the transporation of gaml)ling devices in interstate and foreign commerc~. 2 

This was not the first time interest in Federal antigambling legislation 

had been shown,3 but the resolution did come during a period of increased 

lThe Attorney General's Conference on Organized Crime '-las 
convened in Vlashington, D. C., on February 15, 1950. Its importance is 
evidenced by a Presidential address to the delegates, '\-rho were mayors, 
police ch;iefs and State attorney generals, representing the citizens of 
practically every State in the UniiJn. 96 Cong. Rec. 15,102 (1950). 

2The resolution read: 
Resolved, That this conference endorse the idea of Federal 
legislation to prohibit the shipment of gambling devices into 
or out of any State '\-rhere the possession or use of such devices 
is illegal. Further, re'luiring Federal registration of all 
machines sold within the States. 

3During the period 1919-19La 17 different bills dealing wi ththe 
shipment of gambling devices in interstate or foreign commerce were 
introduced in either the House or Senate. Hearings on S. 3357 Before 
the House Comm.· on Interstate and Foreign Commerce ~ 81st Cong., 20. 
Sess., at 259-60-( 1950). In addition, Congress had enacted similar.laws· 
barring interstate transportation of contraband and other undesirable 
items. e. g., The \'lebb-Kenyon Act and ''i'ilson Act, 27 u. s. C. § § 121, 122 
(1913) (intoxicating li'luors); The Ashurst-SUmners Act, 18 U.S.C. §§ 1761, 
1762 (1935) (prison-made goods); The Connolly "Hot Oil" Act, 15 u.s.c. 
§ 715 (1941) (contraband oil); and The Lacey Act, 16 U.S.C. § 6680. 
(1900) (illegally taken birds and game). 
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concern on the part of many citizens and political leaders who ,,,ere 

calling for action against the criminal elements of society.4 As a 

result, the then Attorney General of the United States, J. Hovrard 

McGrath, and his staff drafted two pieces of legislation which were 

transmitted t,o the Senate to be introduced on April lr, 1950, by Senator 

Edwin C. Johnson of Colorado, Chairm\,lll of the Committee on· Interstate 

and Foreign Commerce. 5 Action on one bill, outlawing the use of 

interstate communica'tions. facilities to transmit gambling information, 

4During 1949 President Harry S. Truman focused nation~l attention 
on the problems of organized crime in a series of public statements, and 
shor;tly thereafter, Tom C. Clark, then serving as Attorney General of 
the United States, ordered J. Edgar Hoover, Director of the Federal 
Bureau of Investigation, to compile a complete report on crime conditions 
in the country. This report and the pUblicity surrounding .its release led 
to an effort by the administration to seize the initiative by calling the 
February conference (see note 1, supra) to gain the support of Federal, 
State and local officials for tough, new Federal legislation. This 
enc.ouraged Congress to develop several measures and to establish tne 
Special Committee to Investigate Crime in Interstate Commerce, popularly 
knoym as the Kefauver Committee. This committee, which thrust its 
chairman, Senator Estes Kefauver of Tennessee, into the Presidential 
spotlight, held numerous public hearings across the nation, many of 
Which were televised, in cities such a~ Miami, Tampa,New Orleans, 
Kansas City, Cleveland, St. Louis, Detroit, Los Angel'es, San Francisco, 
Las Vegas, Philadelphia, Washington, D.C., Chicago, and New York. Over 
80'0 T~Ti tnesses were interview'ed and millions of words of testimony vrere 
heard. H'earings Before a Special Committee to Investigate ,Organized 
Crime in Interstate Commerce Pursuant to S. Res. 202. (81st Cong., 2d 
Sess .. ) and §..:.. Res .. 60 and 129 (82d Cong~, 1st Sesw in 19 parts (1950-51). 
The public outcry against the perceived h<>rrors of o:tganized crime was 
overvrhelming . Fifty of the Na:tion t s leading newspapers organized a 
clearinghouse to analyze and report as much news' as possible about the 
national crime syndicates and their leaders, . and munerous State an.d city 
crime COllUUissions were established. E. Kefauver, Crime in America 
313-22 (1951). These events formed the context for debate of the Johnson 
Act, the only significant anticrime legislatiOri passed during this period 
as part of 'the Federal criminal code. 

58. 3357, 81st Cong., 2d Ses s. (1950) (a. bill to outlavr the 
interstate and foreign transportation of gambling devices); S. 3358, 8lst 
Cong., 2d Sess. (.1950) (a pill to outlaw the interstate transmission of 
gambling information). 
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ioTaS deferred, 6 but the complete text of the other bill, vrhich came to be 

known, as the Johnson Act, was passed in its original form by the Senate 

on April 19, 1950, i·rithout any public hearings ,or debate.'T 

The bill that passed the Senate was a comprehensive piece of 

legislation, subdivided into eight sections. 8 In the first section the 

696 Congo Rec. 16, 59'T (1950). 

'TId. 5368. 

8The bill passed by the Senate read as' follovTs: 
AN ACT 

To prohibit transportation of gambling devices in interstate and 
foreign co~nerce. 
That as used in this Act the term "gambling device" means any 
machine or mechanical device, or parts thereof, designed or adapted 
for gambling or any use by which the user as a result of ·the 
application of any element of chance may become entitled to receive, 
directly or indirectly, any thing of value. 

Sec. 2. It shall be unlavTful Imovringly to transport or cause to 
be transported in interstate or foreign commerce apy gambling device, 
or Imoifingly to take, receive, possess, or dispose of any 'gambling 
device transported in violation of this Act: That the provisions 
of this. section shall not apply to the course of unbroken interstate 
transportation of any gambling device into any State where the use 
of'such device is legal, as certified by the governor of the State 
to the Attorney General of the United States and published by the 
Attorney General in the Federal Register. In the absence of such 
certification and publication, the use of gambling devices in any 
State shall, for the purposes of this Act, be presumed to be 
illegal; and all persons and officials affected by the provlslons of 
this Act shall be entitled to act in reliance upon the presumption. 

Nothing in this Act shall be construed to interfere with or 
reduce the authority, or the existing interpretations of the 
authority, of the Federal Trade Commission under the Federal Trade 
Commission Act, as amended (15 U.S.C. 41058). . 

Sec. 3. Upon first engaging in busines s, and thereafter on or 
before the 1st day of July of each year, every manufacturer of and 
dealer in gambling devices shall register with the collector of 
internal revenue for each district in which such business is to be 
carried on, his name or trade name, the address of his principal 
place of business, and the addresses of his places of busipess in 
such district. On or before the last day of each month every 
manufactUrer of and dealer in gambling devices shall file ifith the 
collector of internal revenue for each district in which he maintains 
a place or places of business an inventory and record of all sales 
and deliveries of gambling devices as of the close of the preceding 
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calendar month for the place or places of business in the district. 
The monthly record. of sales and deliveries of such gambling 
devices shall .sho"T the mark and number identifying each article 
together vrith the name and address of the buyer or consignee thereof 
and the name and address of the carrier. Duplicate bills or. invoices., 
if complete in the foregoing respects, may be used in filing the 
record of sales and deliveries. For the purposes of this Act, every 
manufacturer or d.ealer shall mark and number each gambling device so 
that it is individually identi fie.ble . In cases of sale , delivery, 
or shipment of , gambling devices in unassembled form, the ~anufacturer 
or dealer shall separately mark and number the components of each 
gambling device with a common mark and number af~ if it 'Here an I, 

assembled gambling device. It shall be unlavrful for any manufactur\i=r~ 
or dealer to sell, deliver, or ship any gambling device "Thich is not 
marked and numoered for identification as herein provided; and 'it 
shall be lxnlavrful for any manufacturer or dealer to manufacture, 
recondition, repair, sell, deliver, or ship any gambling device 
,'lithout having registered as required by this s'ection, or ,dthout 
filing luonthly the required inventories and records of sales and 
deliveries. 

Sec. 4, All gambling devices, and all packages containing any 
such, vThen shipped or transported shall be plainly and clearly 
lab'eled or marked so that the name and address of the shipper and 
of the consignee, and the nature of the article or the contents 
of tne package may be readily ascertained on an inspection of the 
outside of the article or package. 

Sec. 5. It shall be unlawful to manufacture, re.condition, repair, 
sell, transport, possess, or use any gambling device in the District 
of Columbia, the Territories and possessions of the United States, 
on any lands reserved or acquired for the use of the United States 
and under the exclusive or concurrent jurisdiction thereof or vrithin 
Indian country as defined in 1Bunited states Code 1151. 

Sec. 6. Whoever violates any of the provisions of section 2,3,4, 
or 5 ai' this Act shall be i'ined not more than $5, 000 or imprisoned 
not more than two years, or both. 

Whoever violates any of the provisions of section 3 or 4 of this 
Act shall be fined not more than $2,000 or imprisoned not more tha~ 
one yea~, Qr both. 

Sec, 'T, Any gambling device transported, delivered, shipped, 
manufactured, reconditioned, repaired, sold, disposed of, received, 
possessed, or used irt violation of the prOVisions of this Act shall 
be seized and fOl"feited to the United States, All provisions of law 
relating to the seizure, summary and judicial forfeiture, and 
condemnation of vessels, vehicles, merchandise, and baggage for 
violation of the customs lavs;'the disposition of such vessels, 
vehicles,merchandise, and baggage or the proceeds from the sale 
thereof; the'remission or mitigation of such forfeitures; and the 
compromise of claims and the a"rard of compensation to informer.s· in 
respect of such forfeitures shall apply to seizures and forfeitul;'es 
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term,lI gambling device ll
, was defined in broad terms to include practically 

any type of machine or device that could be used for gambling. The 

second section made it illegal to knowingly transport or cause to be 

tra.nsported in interstate or foreign commerce any gambling device or to 

knovTingly take, receive, possess, or dispose of any gambling device 

transported in violation of the act unless the governor of the state 

into which the device was transported had certified to the Attorney 

General of the United States that use of the device in the State was 

legal. All dealers and manufacturers of gambling devices were required 

to register and file detailed monthly reports with the collector of 

internal revenue for each district in which such business . ioTas carried on 

according to the terms of the third section. The remaining sections 

detailed marking requirements for all containers in i-Thich gambling 

devices were shipped, prohibited the use of gambling devices on all 

Federal lands, including the territories and possessions, prescribed 

penalties for violations of the Act, provided for the forfeiture of all. 

Id. 

incurred, or alleged to have been incurred, under the prOVlSlons 
of this Act, insofar as applicable and not inconsistent i-Tith the 
provisions bereof: That such duties as are imposed upon the 
collector of customs or any otber person ,-rith respect to the 
seiZUre and forfeiture of vessels, vehicles, merchandise, ffild 
baggage ,under the customs laws shall beperforrried with respect to 
seizures and forfeitures of gambling devices under this Act by 
such officers, agents, or other persons as may be authorized or 
designated for that purpose by the Attorney General. 

Sec. 8. If any provision of this Act or the application thereof 
to any person or circumstance is held invalid, such invalidity 
shall not affect other provisions or applications .of the Act 
'which can be 'given effect ,{ithout the invalid provision or 
application, and to this end the provisions ,of this Act are declared 
'to be severable. 
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gambling devices transported, delivered, shipped, manufactured, 

reconditioned, repaired, sold, disposed of, received, possessed or used 

in violation of' the Act, and allowed the severance of any section of the 

Act held irivalid by the courts. 

The bill was referred to the House Committee on Interstate and 

Foreign COJll![lerce,9 which at the time was holding public hearings on a 

similar measure ,10 Eventually, the bill vTas dropped, 11 and the bill 

approved by the Senate was reported out with several amendments .12 In 

general, the amendments were designed to narrow the definition of 

11 gambling device", alter somewhat the manner in which a State could avoid 

the effects of the statute and. extend the prohibition against the use·· 

of gambling devices to include their use on all American flagships. 

Specifically, the committee substituted its ovm definition of 

II gambling device" to exclude all types of coin-operated machines except 

. 13 
slot machines. Drafting an acceptable definition proved to be a 

9Id . 5497. 

10H.R. 6736, 8lst Cong., 2d Sess. (1950), which had been 
introduced by Congressman Prince H. Prestc:ln, Jr., of Georgia on January 
12, 1950. 

llpreston agreed to drop his measure since S. 3357 (see note 5, 
supra) had already been accepted by the Senate and the purpose of both 
bills was the same. Hearings on S. 3357 Before the House Comm. on 
Interstate. and Foreign Commerce,- 8lst Cong., 2d. SESS. (195or:-

12H.R . Rep. No. 2769, 8lst Cong., .2d Sess. (1950). 

l3The committee rei.;rrote § 1171 to read. as follmfs: 
. . that as used in ·this Act the term "gambling device ll means-
(1) any so-called "slot machine ll or any other machine or 

mechanical .device an essential part of wh,ich is a drum or reel 
with insignia thereon, and (A) vThieh when operated may deliver, as 
the result of the application of an element of chance, any money 
or property, or (B) by the operation of which a person may become 
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difficult problem because the committee vranted to limit the definition 

to include slot machines only vrhile at the same time making the 

definition broad enough to cover all variations of the traditional slot 

machine vrhir.h might be introduced to avoid the effects of the law. 

After lengthy consideration of this problem the committee decided to 

include the general language reflected in subsection (2) of § 1171.14 

The committee amended the provisions of § 1172 by. elimin~ting th,e 

prohibition against the exportation of gamblinB devices15 and by altering 

the process in which a state could exempt itself from the sanction of 

the Act. Under the terms of the amended version, a State could exempt 

entitled to receive, as the result of the application of an 
element of chance, any money or property; or 

(2) any ,machine or mechanical device designed and manufactured 
to operate by means Of insertion of a coin, token, or similar 
object and designed and manufactured so that when operated it may 
deliver, as the result of the application of an element of chance, 
any money or property; or 

(3) any subassembly or essential part intended to be used in 
co~nection with any such machine or mechanical device. 

l~See note 13, supra. 

l5The committee amended § 1172 to read as follows: 
Sec. 2. It shall be unlawful knovringly to transport anl. 

gambling device to any place in a state, the District of 
Columbia, or .§:. Territory or possession of the United States 
from any place outside of such State, the District of Columbia, 
or .§:. Territory 0';: possession: Provided, That this section shall 
not apply to transportation 2£ any gambling device to a place 
in any State 1-Thich has enacted .§:. law providing for the exemption 
of such subdivision from the provisions of this section. 

Nothing in this Act shall be construed to interfere with or 
reduce the authority, or the existing interpretations of the 
authority, of the Federal Trade Commission under the Federal Trade 
Commission Act, as amended (15 U.S.C. § l fl058). 

~:he· amended language is underlined. The committee members dropped the 
ban against shipping gambling devices to foreign countries where they 
were legal because they felt it 1vould represent an unnecessary and 
unfair burden on Anlerican manufacturers. H.R. Rep. No. 2768, 8, 81st 
Cong., 2d Sess. (1950). . 
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itself if the State legislature ~assed a law expressly exempting the State 
. 

or a subdivision of the State from the provisions of the Act. The members 

of the conunittee felt it ioTas best to transfer this responsibility from 

the executive to the legislative body of each state in order to avoid 

the serious conflicts that would undoubtedly arise if the governor and 

legislature differed in their respective interpretations of the State's 

lavr. 

Since responsibility for enforcement of the statute rested with 

the Justice Department, § 1173 .Tas amended to reCluire all manufacturers 

and dealers to register and file their monthly reports i.;rith the Attorney 

General in lieu of the Collector for the collection district in ,.;rhich 

the business was carried on.16 Finally, the conunittee modified § 1175 

to extend the prohibition against the use of gambling devices on all 

16The committee amended § 1173 to read as follows: 
Sec. 3. Upon first engaging in business, and thereafter on or 

before the 1st day of July of each year, every manufacturer of 
and dealer in gambling devices shall. register with Attorney General 
his name or trade name, the address of his principal place of 
business, and the addresses of his places of business in such 
district. On or before the last day of each month every manufacturer 
of and dealer in gambling devices shall file with the Attorney 
General an inventory and record of all sales and deliveries of 
gambling devices as of the close of the ~receding calendar month 
for the place or places of business in the district. The monthly 
record of sales·and deliveries of such gambling devices shall shovr 
the mark and number identifying each article together with the 
name and address of the buyer or consignee thereof and the name 
and address of the carrier. Duplicate bills or invoices, if 
complete in the foregoing respects; may be used in filing the 
record· of sales and deliveries. For the purposes of this Act, 
every manufacturer or dealer shall mark and number each gambling 
device so tliat it is individually identifiable. In cases of, 
sale, delivery, or shipment of gambling devices in unassembled 
form, the manu:t:acturer or dealer shall separately mark and number 
the components of each gambling device i.;rith a common mark and 
number as if it were an assembled gambling device.. It shall be 
unlaivrul for any manufacturer or dealer to sell, deliver, or ship 
any gambling device \'Thich is not marked and numbe:red for 
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Federal lands to include their use on American f1agshipq17 and recommended 

consolidation of the penalties reflected in § 1176.18 

identification as herein provided; and it shall· be Ul11awfu1 for 
any manufacturer or dealer-to manufacture, recondition, repair, 
sell, deliver, or ship any gambling device without having 
registered as reQuired by this section, or without filing monthly 
the reQuirecl. inventories and records of sales and deliveries. 

This seemingly insignificant amendment led to a great deal of confusion 
because the House neglected to strike the words "such district" W'hen it 
substituted "the Attorney General" for lithe Co11e,ctor of Internal Revenue 
in the collection district." In a subsequent Supreme Court decision two 
justices felt the confusion engendered by this congressional oversight 
'Has substantial enough to void the statute as being 1.Ulconstitutiona11y 
vague. United States v. Five Gambling Devices, 346 U.S. 441 (1953) 
(Black' and Douglas, JJ, concurring). , 

17The committee amended, § 1175 to read as follow's: 
Sec. 5. It shall be unlawful to manuf.acture , recondition, 

repair, sell, transport, possess, or use any gambling device in 
the District of Columbia, the Territories and possessions of the 
United States, on any lands reserved or acquired for the use of 
the United states and under the exclusive or concurrent 
jurisdiction thereof or within Indian country as defined in 
18 United States Code 1151. 

See remarks of Hezelton H. E. Paine explaining the meaning and purpose 
of this amendment. 96 Congo Rec. 13, 650-51 (1950). 

18The committee amended § 1176 to read as follows: 
Sec. 6. Hhoever violates any of the provisions of section 

2,3,4, or 5 of this Act shall be fined not more than $5,000 
or imprisoned n<?t more than t"To years, or both. 

The Attorney General expressed his approval of these amendments in the 
follmring letter: ' 

Dear Senator Johnson: In response to your request, ,,,e have 
examined S. 3357, an Act to prohibit transportation of gambling 
devices in interstate and foreign conunerce, as it was amended 
and passed by the House of Representatives August 28, 1950. 
While the amendments effect SUbstantial changes in the measure 
as it passed the Senate, April 19, 1950, it is our belief that 
these amendments do not alter the basic objectives of the 
original bill. In our view, if the House amendments are 
accepted by the Senate, the Congress "Till have enacted a highly 
cl'editable piece of legislation, in keeping with the recommendation 
made on the subject of gambling devices by the Attorney General's 
Conference on, Organized Crime. 

Letter from Peyton Ford, Deputy Attorney General, to Senator Edwin C. 
Johnson, as quoted in 96 Congo Rec.' 15,108 (1950). 



Ar.J:1IONAL GAMBLING COMMISSION 
.,ornell Study--l07 

An unsuccesful fight against the bill was led by Nev~da 

Congressman Walter S. Baring in both the committee and on the floor of 

the House. Baring felt the law "TOuld adversely' affect the legalized 

~ambling industry in his State19 and that' it 'represented an infringement 

on States' right s. He argued that the pm-ler to regulate gambling emanated 

from the police power, which is reserved to the States, and that it ;.as 

unreasonable for Congress to attempt such regulation under its power to 

regulate interstate commerce. Proponents of the bill pointed out that 

State officials themselves had asked for the Federal legislation in order 

to complement, not replace, their role in the fight against organized 

crime. 20 They emphasized that the States could exempt themselves from 

coverage if they desired, that the 1m. dealt with transportation of the 

devices in interstate commerce ,,[hich was beyond the jurisd.iction of the 

States, that it did not attempt to create a Federal antigambling . law 

and that effo:rts of the Stat'2ls to enforce their own lavs had been 

seriously undermined by their powerlessness to prevent the importation 

of such devices. 21 

19During the debate on the floor of the House, Congressman Baring 
introduced into the record several letters from his constituents vho· 
feared they i-Tould not be able to return their slot machines to factories 
i~ other States for repairs and that no new machines could be brought . 
into the State i·rithout enabling legislation. He argued that these facts 
alone ivould inflict serious harm on the. legalized gambling industry in 
Nevada and the-slot· machine manufacturing industry, located chiefly in 
Louisiana and the Chicago area. 96 Congo Rec. 13,642-43 (1950). 

20Congressman Rogers of Florida quoted t11e following passage 
expressing the feelings of the Attorney General vhen he was called on 
to explain the purpose of this legislation: "The purpose of this Act is 
to stop in channels of commerce the shipment of these machines which the' 
States are powerless to keep out of the channels of int~rstate co:rnmerce. 
Actual enforcement aga.inst those people who gamble or use these machines 
"rrongfully in the States is left to the States . II Id., 13, 643. 

21Congressman Baring also argued that the measure "las discriminatory 
in that it singlecl out reel or drum type slot machines Ifhile there were 
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Several congrer;smen questioned the effectiveness of this law 

",hich left tl:J.e principal responsibility for enforcing the gambling 

statutes ",ith the same local authorities ,"ho had refused to enforce them 

in t,he past. Congressman Tacket of Arkansas said he felt like he was 

being asked to vote "against sin" because in his opinion no slot machines 

could be found in localities ",here people did not "Tant them in the first 

place. 22 

numerous different. types, and he pointed out that the lmt would be 
difficult to enforce. He suggested that manufacturers could avoid the 
effects of the 1m,. by shipping the pay boxes and machines separately and 
that it vTOuld be nearly impossible to trace shipments of the slot 
machine parts effectively, many of ,.;hich could be purchased in a common 
harchrare store. During the committee hearings, he introduced an 
amendment to delete the prohibition against shipping parts or 
subasseml)lies, but the amendment was voted dovm by the members '-rho felt 
such a change "rould make it too easy to circumvent the lav. Several 
other congTessmen voiced concern about the adverse effect the Act could 
have on many worthwhile activities "Thich are supported by the proceeds 
from slot machines in- facilities operated by fraternal and social 
organizations such as the VFW, Elks and Knights of Columbus. Others 
questioned the adverse effect the outright prohibition of gambling 
devices on Federal property would have on the morale of the armed forces 
since the slot machines would have to be removed from all service clubs. 
The bill's proponents questioned the real significance of allowing these 
organizations to retain these machines but pointed out that enforcement 
of the antigambling laws against the private establishments ,,,hich already 
had machines ,",ould be left up to the local authorities at any rate. 
96 Cong. Rec. 13, 6l~4, 13,651-53 (1950). 

22Id ., 13,655. 
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After passing the House, 23 the bill was returned to the Senate, 

.Thich rej ected the House amendments and requested a conference. 24 The 

conference committee accepted the House version and sent it back to the 

Senate where it .ras vigorously challenged by Senator Malone of Nevada. 

He expressed doubt about the constitutionality of the Act which he felt 

at least indirectly revoked Nevada I s law legalizing gambling in that it 

required the passage of additional legislation by the Nevada legislature 

before new slot machines could be imported into the State. 25 He said he 

could have accepted the original ver,sion of the bill but he could not 

agree to the changes in § 1172 approved by the House. Proponents 

countered that the bill did not have anything at all to do with gambling 

conducted within the several States, expressing their agreement that the 

procedure "liaS necessary to avoid conflicts between the governors and the 

State legislatures. 26 

23Congressman RugdrS introduced one amendment on the floor of the 
House "Thich ma,de it pOl":,dble for Alaska, Hawaii, Puerto Rico, the Virgin 
Islands and Guam to exempt themselves from the provisions of the Act in 
the same way as the States, and it "liaS approved prior to passage of the 
Act. ld., 13,650. 

24The House conferees rejected two amendments proposed by Senator 
Johnson. One would have allowed states in which slot machines .Tere legal 
to authorize shipment of the machines out of the State for repairs. The 
amendment ,-ras voted down because it would have in effect nullified the 
entire statute by allowing. slot machine O'imers in Sta.tes like Nevada to 
ship their machines into any other Sta.te ·~Thether or not use of the 
machines .ras legal in that State. They pointed out that under the House 
version a State ,fith a manufacturing facility could exempt shipments to 
that facility by e~acting the appropriate legislation. The other 
amendment would have allowed operation of slot 111achines on Federal 
property located in States '~There use of slot machines was legal, but the 
House conferees felt this would establish a far-reaching precedent 
regarding State control over Federal property. Conf. Rep. No. 3111, 
Bist Cong.; 2d Sess. 7 (1950). 

25See note 20 and accompanying text, supra. 

2696 ( ) Congo Rec. 15,357 1950 . 

jJ 
!f 
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Senntor Malone \·ras joined by several senators from States in 

which Pl'j.,,';' mutuel gambling had been legalized "rho feared that the 

definition of gambling devices in the House version vas still broad 

enough to cover devices such as pinball machines and pari-mutuel machines. 

During the floor debate Senator Johnson assured these senators that this 

"Tas not the case and that only slot machines were proscribed. 27 

Eventually, all these objectionn "fere overcome; the conference 

report vras accepted by both the House and the Senate; 28 <IDd the bill was 

forwarded to the President, who signed the Johnson Act into law on 

January 2, 1951.29 

27 During Senate debate of the measure on December 19, 1950, the 
following colloquy took place beti·reen Senator Johnson and Senator 0' Conal' 
of' Maryland: 

S. Johnson: "The intention of the cOmIni ttee, tIle intention of 
tl1e crime commission, the intention of the Attorney General, 
the intention of the Senate Committee on Interstate and Foreign 
Commerce, of which the Senator from Maryland is an honored and 
very useful member, the intention of t~e Senat,e itself, and the 
intention of the conferees appointed by the Senate "rere to 
confine the proposed legislation specifically to slot machines, 
and. to nothing else." 
S. 0' Conor: "Carrying out the Senator's thought , it is my 
understanding that legal opinion has already he en secured which 
supports the Senator's statement in that raspect. tl 

S. ~ Johnson: "That is correct." 
Id., 16, 73~. Throughout the debates in the Senate and the House several 
Congressmen and Senators expressed the opinion that the slot machine was 
(3. particula.rly sinister gambling device that 1farranted special attention 
of the Congres s . See, e. g., the remarks of Congres sman Preston at 96 
Congo Ree. 13~638 (1950~ 

28The Senate accepted the Conference Report on December 19, 1950, 
and the House accepted it on December 20, 1950. 

29pub. L. 81-906, 64-stat. 1134, January 2, 1951. 
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II. COURT INTERPRETATION of the Johnson Act 

The courts have experienced some difficulty in interpreting the 

Johnson Act, and their opinions have not always been consistent. In 

general, the courts have upheld the const'itutionality of the Act 30 and 

applied it. to a wide range of machines and deVices, 31 vli th the exception. 

of two important limitations. 

30~, § 1172 does not deprive a persC'n of his property w'ithout 
due process in that its terms do not apply to property already in a 

. State as long as it remains in the State . United Gtates v. 65 Slot 
Machines, 102 F. Supp. 922 (W.D.La. 1952). § 1172 does not violate the 
Equ<).l 'p~otection Clause because it prOI!ll.J~gates a uniform, natiomride 
policy without State a.ction and any State has an equal right to take 
such ac,tion. Id. The Act does not fail to satisfy the requirements of 
due process be~use of vagueness. No. Beach Amusement Co. ·v. United 
States, 240 F. 2d 729 (4th Cir., 1957); United States v. 46 Gambling 
Devices, 138 F. Supp. 896 (D. Md. 1956). The registration requirements 
of § 1173 do not violate the Fifth Amendment protection against 
self-incrimination since mere possession of gambling devices is legal, 
and the protection is not prospective in its application. United 
States v. Ansani, 138 F. Supp. 451 (N.D. Ill. 1955); United States v. 
19 Automatic Pay-Off Pinball Machines, 113 F. Supp. 230 (vT.D. La. 1953) . 

• 1 
j··Vlhen applying the definition of II gambling device II , codified in 

§ 1171, some courts shmTed a willingness to read the statute liberally 
to cover almost any type of gambling device or machine that vas activated 
by a coin or token, United States v. 24 Digger Merchandising Machines, 
202 F.2d 647 (8th Cir., 1953)" cert. denied, 345 U.S. 998 (1953); United 
Sta'bes v. Brmm, 156 F. Bupp. 121 (liT. D. lmra 1957); or Which had been 
II designed or manufactured as a gambling device. II United States v. 19 
Automatic' Pay-Off Pinball Machines, 113 F. Supp. 230 (W .D-:-r;a:-:-1953~ 
Other courts, noting the restrictive language of this section and the 
penal character of the entire Act, construed the language strictly and 
refused to apply the statute unless the device was a traditonal slot 
machine with the traditional insignia, United States v. Three Gambling 
Devices, Knoim as Jokers, 161 F. Supp. 5 (W.D. Pa. 1957), including 
IIdrums ll or 0I1ree16 11

, United States v. One Electric POintmaker, 149 F' Supp: 
427 (liT.D. Ind. 1957), or unless the device "ras clearly an lIessential 
partl/ or II subassemblyll of such a machine. United States v. Ansani ~ 2L~0 
F.2d 216 (7th Ci'r., 1957), cert. denied, 353 U.S. 936 (1957); United 
States v. McManus, 138 F. Supp. 164 (D. vTyo. 1952). This ;'\5i tuation led 
to great confusion, as it was possible for a machine to be covered in one 
circuit and not covered in another. For example, pinball machines ,'rere 
generally excluded, United States v. Korpan, 237 F.2d 676 (7th Cir., 
1956); ,United States v. Five Gambling Devices, 252 F.2d 210 (7th Cir.) 
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'rhe first limitation "ras applied Io[hen Federal authorities 

attempted to prosecute several persons who had not been directly involved 

in any interstate transactions since passage of the Johnson Act for 

their failure to comply ,·ri th the registration and filing requirements of 

§ 1173. The lower courts consistently dismissed the charges on the 

ground that Congress could not consti tutionally ap~ly any conditions or 

restrictions to purely intrastate activities. 32 The Supreme Court 

agreed to review three of these cases,33 and vhile their decision3 did 

not definitely affirm this reasoning, it did uphold the decisions of the 

195[n; United States v. McManus, 138 F. Supp. 16q (D. I'ryo. 1952), but 
,the'United states District Court for the western district of Louisiana 
applied the Act to pinball machines that had originally been used for 
gambling, even though the pay-off devices' had been removed prior to 
passage of the Act . United States v. 19 Automatic Pay-Off Pinball 
Machines, 113 F. Supp-. 230 (H.D. La. 1953). In several cases t1digger 
machines" which are commonly found· at carnivals were declared to be 
"gambling devices", usually because they had a t1 s1 ot" into which the 

. player inserted coins. United States v. 24 Digg~r Her·~hand;,i.zing Machines, 
202 F.2d 647 (8th Cir., 1953), cert. denied, 345 U.S. 998 (1953); 
Uni ted States v. 10, More or LeS"S:-Digger Ma.chines, 109 F. Supp. 825 
(E.D. Mo. 1952); UUited"States' v. T"ro HolJ:YC1~a:neslot Machines, 136 F. 
Supp. 550 (D. Mass. 1955). Most courts applied it to "booster machines tl 

that enabled a bartender or other person to operate a slot machine 
without a coin deposit or pay-out box by remqte control. United States 
v. Ansani, 2qO F. 2d 216 (7th Cir., cert. denied, 353 U.S. 936 (1957), 
and one court applied it to "booster machines" that "Tere being used in 
conjunction with other types of machineS. United states v. Three Trade 
Boosters, 135 F. Supp. 24 (M.D. Pa. 1955). 

32United States v. Denmark, 119 F. Supp. 647 (S.D. Ga. 1953); 
United States v. Braun, 119 F. Supp. 646 (S.D. Ga .. 1953); United. States 
v. Fi~ Gambling Devices, 119 F. Supp. 6111 (N .D. Ga. 1952); United 
States v. 15 Mills Blue Bell Gambling Machines, 119 F. Supp. 74 (M.D. 
Ga. 1953);United States---v.-l'78 Gambling Devices, 107 F. Supp. 394 
(S.D. lll. 1952). --- -

33United States v. Five Gambl.ing Devices, 119 F. Supp. 74 (M.D. 
Tenn. ,,1953); United States---V-:-Denmark,119 F. Supp. 6117 (S.D. Ga .. 1953); 
United .§.tates v. Braun, 119 F. SuPp. 646 (S.D. Ga. 1953) . 
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lower courts. 3 tr The government argued that read literally the Act 

reached all dealers, transactions and unreported possession of such 

devices "Tithout reference to their interstate or intrastate character 

and that such reporting ioTas necessary to effectively e'nforce the 

prohibition against interstate shipments. 

The Court admitt'ed that Congress possesses the sole vower to 

regulate interstate commerce and an lIinexact powerll to make all laws 

necessary to carry out this power enumerated in Article I, § Sof the 

Constitution,35 but the Court also stated that Congress had not made its 

intentions clear. Therefore, the Court ruled that it must exercise 

restraint by interpreting the statute so as not to raise Ilgrave 

constitutional questions II , 'and as a result, it refused to overrule the 

interpretation, of the lower courts. 36 

In a vigorous dissent four justices argued that there was no 

'imperative "Thich forced the Court to adopt a restrictive interpretation 

in the absence of a clear congressional intent to exercise its full 

pOl-rer lill.:dcr the Commerce Clause when to do otherwise would require the 

Court to:tlice a serious constitutional question. The dissenters felt 

the Court should have gone on to anS1;Ter affirnlati vely the basic question 

of "whether Congress is empow'ered. by the Constitution to require ' 

information, reasonably necessary and appropriate to make effec'tive and 

enforceable a concededly valid ban on interstate tr.ansportation of 

gambling devices, from persons not shown to be themselves engaged ,in 

interstate activity. 1131 

34'United States v. Five. Gambling Devices, 346 u.s. 441 (1953). 

35Id . at 441. 

~1Id. a.t 1r60 (Dissenting opinion). 
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The first limitation vTaS applied when Federal authorities 

attempted to prosecute several persons who had not been directly involved 

in any interstate transactions since passage of the Johnson Act for 

their failure to comply with the registration and filing reQuirements of 

§ 1173. The lower courts consie.tently dismissed the charges on the 

ground that Congress could not constitutionally apply any conditions or 

restrictions to purely intrastate activities. 32 The Supreme Court 

agreed to revie\<[ three of these cases, 33 and while their decisions did 

not definitely affirm this reasoning, it did uphold the decisions of the 

1958); United States v. McManus, 138 F. Supp. 161~ (D. Hyo. 1952), but 
the United States District Court for the vestern district of Louisiana 
applied the Act to pinball machines that had originally been used for 
gambling, even though the pay-off devices -had been removed prior to 
passage of the Act. United States v. 19 Automatic Pay-Off Pinball 
Machines, 113 F. Supp. 230 (H.D. La. 1953). In several cases IIdigger 
machines 11 vhich are commonly found: at carnivals were declared to be 
"gambling devices", usually because they had a IIs10t" into which the 

_ player inserted coins. United States v. 24 Digger MerchandiZing Machines, 
202 F.2d 647 (8th Cir., 1953), cert. denied, 345 U.S. 998 (1953); 
United States v. 10, More or LeS;;-Digger Machines, 109 F. Supp. 825 
( E. D. Mo. 1952); Urli tedS"tate5'v. Tvro Hollycrane Slot Nachines, 136 F. 
Supp. 550 (D. Mass. 1955). Most courts applied it to "booster machines" 
that enabled a bartender or other person to operate a slot machine 
\-rithout a coin deposit or pay-out box by remote control. Unite~ States 
v. Ansani, 240 F.2d 216 (7th Cir., cert. denied, 353 U.S. ~1957), 
and one court applied it to "booster machine.s \I that vTere being used in 
conjunction ,-rith other types of machines . United states v. Three Trade 
Boosters, 135 F. Supp. 24 (M.D. Pa. 1955). 

32United States v. Denmark, 119 F. Supp. 647 (S.D. Ga. 1953); 
United States v. Braun, 119 F. Supp. 646 (S.D. Ga: 1953); United States 
v. Fi'{.~ Gambling Devices, 119 F'. Supp. 641 (N .D. Ga. 1952); United 
States V. 15 Mills Blue Bell Gambling Machines, 119 F. Supp. 74 (M.D. 
Ga. 1953);IUnited St~tes~178 Gambling Devices, 107 F. Supp. 394 
(S.D. Ill. 1952). -- -

33United States v. Five Gambling Devices, 119 F. Supp. 74 (M.D. 
Tenn. 1953); United States--:V:-Denmark, 119 F. Supp. 647 (S.D. Ga~ 1953); 
United States v. Braun, 119 F. Supp. 646 (S.D. Ga. 1953). 



;ATIO~AL GAMBLING COMMISSION 
, ;ornell Study--113 

1mver courts. 3il The government argued that read 1itercllly the Act 

reached all dea,lers, transactions and unreported possession of such 

devices vrithout reference to their interstate or intrastate character 

and that such reporting ,'ras necessary to effectively enforce the 

prohibition against interstate shipments. 

The Court admitt:ed that Congress possesses the sole power to 

regulate interstate commerce and an "inexact power" to make all la,vs 

necessary to carry out this power enumerated in Article I, § Sof the 

Constitution,35 but the Court also stated that Congress had not made its 

intentions clear. Therefore, the Court ruled that it must exercise 

restraint by interpreting the statute so as not to raise 1tgrave 

constitutional questions 11 , and as a result, it refused to overrule the 

interpretation of the lower courts. 36 

In a vigorous dissent four justices argued that there was no 

. imperati ve "Thich forced the Court to adopt a restrictive interpretation 

in the absence of a clear congressional intent to exercise its full 

pOvrer under the COllnnerce Clause ,·rhen to do otherwise would require the 

Court to :face a serious constitutional question. The dissenters felt 

the Court should have gone on to answer affirmatively the basic question 

of I1 whether Congress is empowered by the Constitution to require . 

information, reasonably necessary and appropriate to make effective and 

enforceable a concededly valid ban on interstate tr.ansportation of 

gambling devices, from persons not shmVll to be themselves engaged .in 

interstate activity. ,,37 

34Uni ted States v . Five Gambling Devices, 346 u. S. 4111 (1953). 

3510.. at 447. 

3710.. at 460 (Dissenting opinion) . 
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The second limitation involved the filing requirements contained 

in § 1173. The courts said that although the registration requirements 

of this section ..,Tere valid,38 the filing requirements violated the Fifth 

Amendment protection against self-incrimination since they required a 

dealer to file evidence documenting any and all illegal transactions with 

the Attorney General. 39 Thns it became virtually impossible for the 

Federal agencies to obtain the documentary evidence neces'sary to trace 

the individual gambling devices or their parts into the channels of 

interstate commerce. Taken together, these two restrictions and the 

fact that the Act applied only to slot machines made it very difficult 

for the Federal Government to make any headvTaY in its fight against 

organized crime syndicates. 40 

III. LEGISLATIVE HISTORY OF THE G~ffiLING DEVICES ACT OF 1962 

The shortcomings of the Johnson Act were recognized almost 

immediately after its passage, and moves to clarify its terms and toughen 

its sanctions vTere initiated shortly thereafter. Countless public 

statements were issued,41 and between 1951 and 1962 over 25 bills to 

38united States v.' Ansani, 240 F.2d 216 (7th Cir., 1957), cert. 
denied, 353 U.S. 936 (1957). 

, 

39United States v. Ansani, 138 F. Supp. 451 (N.D. Ill. 1955). 

l~OSee note ln, infra. 

41The Kefauver Committee went out of existence on September 1, 
1951, but before it did, it issued three interim reports and a final 
report summarizing its findings and making 22 major recommendations. 
S. Rep. Bo. 2370, 81st Cong., 2d Sess. (1950); s. Rep. No. 141, 82d 
Cong, , 1st Sess. (1951); S. Rep. No. 307, 82d Cong., 1st Sess. (1951); 
S; Rep. No. 725, 82d Cong., 1st Sess. (1951). One bf these recommendations 
vas to extend the coverage of the Johnson Act to include all gambling 
devices and machines, not just slot machines. E. Kefauver, .9rime in 
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to amend the Act "ere introduced in Congress. 42 HOT/rever, no effective 

action was taken until Congress passed the Gambling Devices Act of 1962 

America 326 (1951). On June 6, 1961, Robert F. Kennedy, then Attorney 
General of the United States, made the following remarks "ihen testifying 
before the Senate Judiciary Committee in support of S. 1658; 

Ten years of experience in enforcement of this act show that 
there are serious flaws and loopholes, and that a major revision 
is necessary. 

The Johnson Act now covers a machine which has a drum or wheel 
\'Ti th symbols thereon, oranges, cherries, plums and here and there 
a jackpot. This is the "one-arm bandit." The Johnson Act 
describes the operation of this machine as having some element 
of chance Ifhich may deliver Or entitle the player to receive 
money or property. It further describes a machine Ifhich is coin 
operated and, of course, the machine covered by the act. It 
also covers the so-called "digger" or "crane l

! merchandise 
machine and some variations thereof. However, it does not cover 
roulette machines or many other devices common to gambling 
casinos. 

Frankly, Mr. Chairman, there is no logical reason "Thy these 
devices should not be banned from interstate commerce. In addition, 
the existing definition will not extend to a machine in current use 
yrhich is in every practical respect a "one-arm bandit, 11 even to 
the extent of its physical appearance. The machine I·refer to is 
called a "point maker.1I On its face is a glass on which are 
painted the traditional slot machine symbols wl1ich I mentioned. 
Behind the glass are a series of lights vrhichflash on and off 
until one remains in each column. The machine registers free 
games Ifhich can be played off or paid off. This machine has been 
contrived by the gamblers to evade the provisions of the Johnson 
Act. Because it has no drum or wheel, is not coin operated, and 
does not deliver any money directly to the player, it is not 
covered by the act. 

S. Rep. No. 645, 86th Cong., 1st Sess. 2 (1961). 
The following excerpt from a letter to Congressman Oren Harris from 
Herbert J. Miller, Deputy Attorney General of the United States, dated 
June 8, 1962, Ifas introduced into the record during committee hearings: 
IIAlthough the complete pattern of racketeer control in this indus.try has 
not been exposed to public vievT since the hearings of the Special 
Committee to Investigate Organized Crime itr Interstate Commerce in 
1950-51, intelligence activities conducted by Federal investigative 
agencies indicate the influence of organized crime in slot machines 
and related gambling devices has not diminished since the time of t~e 
hearings." H.R. Rep. No. 1828, 86th Cong.,lst Sess., Appendix A (1961). 

42For example, the earliest bill introduced to amend the Johnson 
Act by reCluiring that all records filed with the Attorney General be made 
available for public inspection vTaS introduced by Congressman Bennett of 
Michigan on March 19, 1951, In early 1953 a comprehens.ive .crime control 
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as part of then Attorney General Robert F. Kennedy's legislative program 

to combat organized crime and racketeering. 43 

In its original form the bill included several eontroversia1· 

sections designed to give the Attorney Gehera1 broad powers to combat 

organized crime. Nost important from the Attorney GeneralIs point of 

view "Tere the provisions which 1) expanded the definition of gambling 

de,vices reflected in § 11'71 to include almost any type of machine (with 

bill "TaS introduced by Senators Kefauver, Hiley, and Tobey, all of whom 
were members of the Kefauver Committee. One section of this bill "Tould 
have amended the definition of gambling devices in the Johnson Act to 
include any gambling device except those used at a legalized pari-mutuel 
racetrack. Similar measures were introduced in both houses of Congress 
in 195'7 and 1959. FollovTing the Supreme Court I s decision in United 
States v. Five Gambling Devices, 36 U.S. 441 (1953) several measures 
to clarify the registration requirements of the Act were considered, but 
no final action "TaS taken on any of them. All these bills ,-muld have 
applied the registratiOl.l requirements to purely intrastate activities 
and the feeling of some was that such a rule "TQuld have exceeded 
Congress I s power to regulate interstate commerce. Memo from Ifarren 
Olney, II, Assistant Attorney General, Criminal Division, to vlilliam P. 
Rogers, Deputy Attorney General, dated April 22, 1955. Other bills 
would have increased the Federal Bureau of Investigations I access to 
records compiled under the act, given the Attorney General power to 
grant immunity to key witnesses in certain cases, and expanded the 
record-keeping requirements of § 1173. 

43vn1en Senator Eastland of Mississippi, Chairman of the 8enate 
Judiciary Comlui ttee, introduced 8. 1658, 86th Gong., 1st 8ess. on April 
18, 1961, he also introduced the bulk of the Attorney General's program 
in the form of five other bills (S. 1653 - to amend 'Eitle 18 to prohibit 
travel in aid of racketeering enterprises; 8. 1654 - to amend § 10'73 of 
Title 18 known as the Fugitive Felony Act; S·. 1655 - to amend Chapter 95 
of Title 18 to authorize compelling of testimony under certain 
circumstances and the granting~~:of i;Wluni ty in connection there"ri th; 
s. 1656 - to amend Chapter 50 of Title 18 regarding the transmission of 
bets, wagers and related information; and 8. 165'7 - to prohibit interstate 
transporta:tion o·f gambling paraphernalia). 
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the exception of pari-mutuel machines) that could be used for gambling,44 

2) revised the registration and Jnarking provisions contained in § 1173 

by clarifying vTho must comply I'rith these, provisons and what information 

they mU3t furnish, 3) eliminated the filing reCluirements in § 1173 to 

avoid the Fifth Amendment self-incrimination problem that arose under 

the Johnson Act,45 and 4) added three new subsections to § 1173, giving 

,1f4That section lea) (2) of the Act of January 2, 1951 (64 Stat. 
1134; 15 u. S. C. 1171), is amended tc read as follovTS: 

(2) any other machine or mechanical device (including, but not 
limi tea. to, roulette ,",heels and similar devices) designed and 
manufactured primarily for use in connection with gambling, and 
(A) which when operated may deliver, as the result of the 
application of an element of chance, any money or property., or 
(B) by the operation of \·rhich a person may become entitled to 
receive, as the result of the application of an element of chance, 
any money or property, provided that the provisions of this 
subsection shall not apply to pari-mutuel betting eCluipment or 
materials used or designed for use at racetracks where betting 
is 110;al under applicable State laws; or· 

45Sec . 4. Section 3 of such Act is·amended to read as follo,",s: 
SeG. 3. (a) It shall be unlaivful for any person during any 

calendar year to engage in the business of rnanufacturing, repairing, 
reconditioning, dealing in, or operating any gambling device if in 
such business he buys or receives any such device knowing that it 
has been transported in interstate or foreign cormnerce, or sells, 
shi.ps, or delivers such device in interstate or foreign commerce, 
or sells, ships, or delivers such device Immving that it will be 
introduced into interstate or foreign commerce, unless such person 
shall, during the month .prior to engaging in such business in that 
year, 'register with the Attorney Generq,l of the United States his 
name and trade name and the address of each of his places of 
business, designating his principal place of business within the 
United States 

(b) Every person reCluired to register ~~der the 
provisions of this Act shall maintain an inventory re'cord of all 
gambling devices milled, possessed, or in 1.lis custody as of the 
close of each calendar lllonth. The record shall shov the individual 
identifying mark and serial number of each assembled gambling 
device and the Cluantity, catalog listing, and description of each 
separate subassembly or essential part, together with the location 
of each item listed therein. 

(c) Every person reCluired to register under the 
provisions of this Act shall maintain for each place of business 
a record for each calendar month of all gambling devi.ces sold, 
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continued 

delivered, or shipped in intrastate, interstate, or foreign 
commerce. The record of sales, deliveries, and shipments for 
each place of business shall shOYT the individual identifying 
mark and serial number of each assembled gambling device and the 
quantity, catalog listing, and the description of each separate 
subassembly or essential part sold, delivered, or shipped 
together idth the name and address of the bu;)rer and consignee 
thereof and the name and address of the carrier. 

(d) Every person required to register under the 
provisions of this Act shall maintain for each place of business a 
record for each calendar month of all gambling devices manufactured, 
purchased, or otherwise acquired. This record shall show the 
individual identifying mark and serial number of each assembled 
gambling device and the quantity catalog listing, and description 
of each separate subassembly or essential part, manufactured, 
purchased, or othervrise acquired together i'lith the name and 
address of the person from whom the device was purchased or acquired 
and the name and address of the carrier. 

(e) Every manufacturer required to register shall number 
seriatim each assembled or partially assemblell. gambling device which 
is to be sold, shipped, or delivered, and shall stamp on the outside 
front of each such assembled or partially assembled gambling device 
so as to. be clearly visible the number of the device, the name of 
the manufacturer, and the date of manufacture. And every person 
required to register under the provisions of this Act shall record 
the data herein designated in the records required to be kept. 

(f) Each record required to be maintained under the 
provisions of this Act shall be kept for a period of five years. 

(g) (1) It shall be unlavful for any person required to 
register under the provisions of this Act to sell, deliver, ship, or 
possess any gambling device '-Thich is not marked and numbered as 
required by this Act or for any person to r:emove , obliterate, or alter 
the manufacturer's nrune, the date of manufacttrre, or the serial 
number on any gambling device; 

(2) It shall be unlawful for any person knm-Tingly to make 
or cause to be made, any false entry in any record required to be 
kept under this section; and 

(3) It shall be unla,;rful for any person vho has failed 
to register as required by this Act or Iorho has faile::d to maintain 
the records required by this Act 1;0 manUfacture, recondition, 
repo.ir, sell, deliver, ship, or possess any gambling device. 
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the Federal Bureau of Investigation access to these records,46 providing 

for a grant of immunity to individuals who may be forced to testify or 

produce their records,47 and giving the Attorney General the power to 

promulgate all regulations necessary to carry ou the purposes of this 

Act,l.f8 and 5) banned the shipment of gambling devices in foreign commerce. 49 

1!6(h) Agents of the Federal Bureau of Investigation shall, at 
the principal place of business within the United States of any 
person required to register by this Act, at all reasonable times 
have access to and the right to copy any of the records required 
to be kept by this Act, and in case of refusal by an;}' person 
registered under this Act to alloYT inspection and copying of the 
records required to be kept, the United states district court 
where the principal place of business is located shall have 
jurisdiction to issue an appropriate order compelling production. 

47(i) No person shall be excused from maintaining the records 
designated herein, producing the same or testifying before any 
grand jury or court of the United States w'ith respect thereto for 
the reason that the testimony or evidence, documentary or otherlV'ise, 
required of him may tend to incriminate him or subject him to a 
criminal penalty or forfeiture. But upon asserting the privilege 
against self-incrimination any natural person may be required to 
open the records designated herein to inspection or to testify 
before any grand jury or cOlrrt of the United States with respect 
thereto: That no such person shall be criminally prosecuted or 
subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing disclosed as a result of the 
inspection of such records or testimony "Ti th respect thereto. No 
witness shall be exempt under this section from prosec~tion for 
perjury or contempt committed ,.,hile giving testimony or producing 
evidence under compulsion as provided in this Act. 

48(j) The Attorney General is authorized a.nd directed to make 
and enforce such regulations as may in his judgment be necessary 
to· carry out the purposes of this Act and the breach of any of 
such regulations shall be punishable as provided in section 6 of 
this Act. 

49Sec . 2. Section 1 of such Act is further amended by adding 
thereto the following ,subsections: 

(d) The term "interstate commerce" includes commerce between 
one state, possession, or the District of Columbia and another 
State, possession, or the District of Columbia.. 

(e) The term "foreign commerce ll includes commerce with a foreign 
country. 

(f) The term "intrastate commerce" includes commerce vTholly 
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In substance, the Senate went along with these changes, but the 

Senate C::ommittee on the Judiciary also proposed two additional amendments 

that 1{ere accepted by the Senate. The first one made it easier to 

Clualify for an exemption by exempting the shipment of gambling eCluipment 

into a State w-here the use of the eCluipment was legal under State la'\>Ts. 50 

The second one dropped the prohibition against shipping gambling devices 

to foreign countries for reasons similar to those '\>Thich had motivated 

the rejection of a similar provision in the Johnson Act. 51 

within one State, the District of Columbia, or possession of the 
United States. 

Section 3. The first paragraph of section 2 of such Act is 
amended to read as follm-Ts: 

It shall be unlawful kno'\>Tingly to transport any gambling device 
in interstate or foreign COTIunerce: That this section shall not 
apply to transportation of any gambling device to a place in any 
State i{hich has enacted a law providing for the exemption of such 
State from the provisions of this section, or to a place in any 
subdivision of a State, if the State in 1{hich such subdivision 
is located has enacted a la'\>T providing for the exemption of such 
subdivision from the provisions of this section. 

5°(2) any other machine or mechanical device (including, but 
not limited to, roulette wheels and similar devices) designed and 
manufactured primarily for use in connection with gambling, and 
(A) -which 1'Then operated may deliver, as the result of the 
appJ.ication of an element of chance, any money or property, or 
(B) by the operation of '\>Thich a person may become entitled to 
receive, as the result of the application of an e'lement of chance, 
any mQney or property, Pl'ovided that the provisions of this 
subsection shall not apply to parImUtuel or other bettingeCluipment 
or materials used or designed for use at racetracks or other 
licensed gambII'Iii establishmentS"vr1l'e'rebetting is legal under 
applicable State laws; or 

(emphasis added). 

51 S. Rep. No. 645, 86th Cong., 1st Sess., 2-3 (1961). See note 
15 supra. 
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Although the House Committee on Interstate and Foreign Commerce 

rewrote the entire bill, the only substantive change made in the House 

version vTaS the addition of § 1178 ,·[hich expressly exempted pari-mutuel 

rnachines and certain amusement devices covered under the Johnson Act in 

several circuits. 52 

Hhen the bill ,-Tent to conference, several conferees voiced the 

concerns of the members of both houses who had expressed.their reservations 

about the important ne"T provisions of § 1173 regarding immunity53 and the 

authority of the Attorney General to promulgate regulations .51
f In the 

end t.hese arguments won out and both provisions "Tere dropped. The House 

and Senate quickly accepted this i-Teakened version, and the bill lfaS 

signed into law on October 18,. 1962. 55 

52See note 31 SUDra. 
-- + 

530bjections to this provlslon were first voiced by Senator Jacob 
Javits of New York, I'Tho questioned the 'I-Tisdom of forcing a man to 
incriminate himself by enacting such a broad immunity provision. He 
did not feel the Fifth Amendment protection against self-incrimination 
should be so easily circumvented. 108 Congo Rec. 13,945 (1961). He 
\fas joined in his remarks by Senator John A. Carrol, I'Tho pointed out 
that there ,-Tere already 22 similar laws on the books, and Congressman 
Oren Harris, i'Tho emphasized the fact that this provision was tlviolently 
opposed by labor unions. 1I rd., 22,617. 

54Several senators and representatives i·rere afraid this provision 
represented an unconstitutional delegation of legislative authority to 
the executive branch of government. Conf. Rep. No. 23~9, 87th Cong., 
1st Sess. (1962). 

55pub . L. 87-840, October 18, 1962, 76 Stat. 1075. 
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IV. COURT INTERPP£TATIONS OF THE GAMBLING DEVICES ACT OF 1962 

The Gambling DevL::es Act of 1962 greatly increased the usefulness 

of the Johnson Act by expandine; its scope and elimina.ting its most 

serious ambiquities. In most cases, the courts have been willing to 

ace~pt a broad definition of "gambling devices" and to apply it to a ivide 

range of machines not expr~sslY exempted by § 11TH. 56 The courts have 

also been consistent in upholding the constitutionality of the Act 

against claims. that it is too vague 57 or that it violates the Fifth 

Amendment protection against self-incrimination. 58 Most importantly, 

. however , the registration re<luirements set forth in § 1173 have been 

enforced, and the courts, apparently influenced b;v developments in other 

areas of the law, have been .Til1ing to recognize Congress '.s power under 

the Commerce Clause to regulate purely intrastate activities as long as 

. these activities affect in some ,,·ray, no matter how insignificantly, 

interstate conunerce. 59 

56(Pinba11 machines) United States v. Various Gambling Devices, 
368 F. Supp. 661 (N.D. Miss. 1973); United States v. Five Gambling 
Devices, 346 F. Supp. 999 (vl. D .. La. 1972) ; United Stat(;S v. Tvro 
Coin-Operated Pinball Machines, 241 F. Supp. 57 (Ii.D. Ky. 19m; (Trade 
boosters) United States v. 11 Star-Pack Cigarette Merchandising Machines, 
2Lf8 F. Supp. 933 (B.D. Pa. 1966); (Bonanza machines) United States v. 
Wilson, l.f75 F .2d 108 (9th Cir., 1973). 

57United States v. H.M. Banson Distributing Co., 398 F.2d 929 
(6th Cir., 1968). 

58United states v. Five Gn.mbling Devicen, 31.16 F. Supp. 999 (vJ.D. 
La. 1972). The judge in this forfeiture proceeding refused to rule that 
this Federal forfeiture statute (§ 1176) violated the due process 
r~<luire.ments of the Constitution, but he did note that the dicta in United 
States v. u. S. Coin and Currency, l.fOl U. s. 715 (1971) did cast a shadow 
over the due prOcess aspects of all forfeitUre statutes. ld., at 1004. 

59United States v. Five Gambling Devices, 346 F. Supp. 999 (W.D. 
La. 1972), citing Heart of Atlanta Motel, Inc. v. United states, 379 u.s. 
241 (1964), which upheld the public accommodations sections ·of the Civil 
Rights Act of 1961\. 
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The enactment of the bulk of 'bhe Attorney Genel'ul l s legislative 
\ 

prograrrl to combat organized crime in 1961 and 1962, of which the 

Gainbling Devices 'Act of 1962 I'Tas a part) 60 signaled a major shift in 

the investigative activities of the Federal Bureau of Investiga~ions 

a1tTay from the cold .Tar emphasis on political subversion to increased 

emphasis on the threat of. organized crime. Aided by these new laws and 

an inpreased nwnber of agents assigned to criminal inveBtigations, the 

FBI began to make r.ml;lstantial progress' in spite of the 'fact that the 
. 
really dramatic gains <iid not. com,e until after the enactment of the 

Omnibus Crime Control & Safe Streets Act of 196861 and the Organized 

Crime Control Act of 1970. 62 

V. TEXT OF STATUTE 

Sec. 1171. Definitions 
As used in this chapter 
(a) The tex"m "gambLng device ll means--

(1) any so-called II slot machine" or any other machine or 
mechanical device an essential part of .Thich is a drum or reel 
I·rith insignia thereon, and (A) which when operated may deliver, 
as the result of the application of an element of chance, any 
money or property, or (B) by the operation of which a person 
may become entitled to receive~ as the result of the' application 
of an element cf chance, any money or property; or 

(2) any other machine or mechanical device (including., but 
not limited to, roulette wheels and similar devices) designed 
and manufactured primarily for use in conn,ection with gambling, 
and (A) which when operated may deliver, as the result of the 
application of an element of chance, any money or property, or 
(B) by the operation of which a. person may become entitled to 
receive, as the result of the application of an element of 
chance, flny money or property; or 

(3) any subassembly or essential part intended t'o be used 

?~See note 143 supra. 

61pub . L. 90-351, 82 Stat. 197, June 19, 1968. 

62;PUb. L. 91-452) 84 Stat. 922, October 15, 1970. 

, .! 
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in connection with any such machine or mechanical device, but 
which is not attached to any such machine or mechanical device 
as a constituent part. 
(b) The term "statell includes the District of' Columbia, Puerto 

Rico, the Virgin Islands, and Guam. 
(c) The term '''possession of the United States" means any 

possession of the United States vThich is not named in subsection 
(b) of this section. 

(d) Thc term Hinterstate or foreign commerce ll means connnerce 
(1) bC't\,reen any State or possession of the United States and any 
place outside of such State or possession, or (2) between points 
in the same State or possession of the United States but through 
any place outside th,=reof. 

(e) The term II intrastate cOImnerce" mea.ns commerce wholly Iii thin 
one State or possession of the United Stz,tes. 

Sec. 1172. Transportation of gambling devices as unlawful; 
exceptions; authority of Federal Trade Commission , 
. It shall be unlai-rful knowingly to transport any gambline; device 

to any place in a State, the District of Columbia, or a possession 
of the United States from any place outside of such State, the 
District of Columbia, or possession: Provided, That this section 
Shall not apply to transportation of any gambling device to a 
place in .any State which has enacted a law providing for the 
exemption of such State from the provisions of this section, or 
to a place in any subdivision of a Sta'te if the State. in which 
such subdivision is located has enacted a layT providing for the 
exemption of such subdivision from the provisions of this section, 
nor shall this section apply to any gambling device used Dr 
designed for use at and transported to licensed gambling 
establishments where betting is legal under applicable State lal'[s: 
Provided further, That it shall not be unlawful to transport in 
interstate 01' foreign commerce any ganibling device into any Stat" 
in vThich the transported gambling device is specifically enumerated 
as lavr:ful in a statute of that state. 

Nothing in this chapter shall be construed to interfere with or 
reduce the authority, or the existing interpretations of' the 
authority, of the Federal Trade Commission under t~e Federal Trade 
Commir;sion Act. 

Sec. 1173. Registration of manufacturers and dealers -- Activities 
requiring registration; contents of registration statement 

(a) (1) It shall be unlai-Tf1..u for any 'Person engaged in the 
bUsiness of manufacturing gambliJ)g devi:::es, if the activities of 
such business in any way affect interstate or fOTeign commerce, to 
manufacture an~r gambling dev.ice, during any calendar year, unless, 
after November 30 of the preceding calendar year, and before the 
date on "hich such device is manufactured, such person has 
registered wibl1 the Attorney GenBral under this subsection; 
regardless of whether .such device ever enters interstate or foreign 
cOllllllerce. 

(2) It shall be unla"ful for any person during any 'calendar year 
to engage in the business of repairing , reconditioning, buying., 
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selling, leasing, using, or making available for use by others' any 
gambling device, if in such business he sells, ships 9 or delivers 
any such device knovTing that it l.;ill be introduced into interstate 
or foreign commerce after the effective date of the Gambling 
Devices Act of 1962, unless, after November 30 of the preceding 
calendar year, and before the date such sale, shipment, or delivery 
occurs, such person has registered with the Attorney General under 
this subsection. 

(3) It shall be unlawful for any person during any calendar year 
to engage in the business of repairing, reconditioning, buying, 
selling, leasing, using, or making available for use by others 
any gambling device, if in such business he buys or receives any 
such device knowing that it has been transported in interstate or 
foreign cormnerce after the effective date of the Gambling Devices 
Act of 1962, unless, after November 30 of the preceding calendar 
year and before the date on which he buys or receives such device, 
such person has registered. "rith the Attorney General under this 
subsection. 

(4) Each person "Tho registers "I.;i th the Attorney General pursuant 
to this subsection shall set forth in such registration (A) his 
name and each trade name under "I.,hich he does business, (B) the 
address of each of his places of business in any State or possession 
of the United States? (C) the addres s of a place, in a State or 
possession of the United States in which such a place of business 
is l;)cated, where he will keep all records required to be kept by 
him by subsection (c) of this section, and (D) each activity 
'described in paragraph (1), (2), or (3) of this SUbsection which 
he intends to engage in during the calendar year with respect to 
"rhich such registration is made. 
Numbering of devices 

(b)(l) Every manufacturer of a gambling device defined in 
paragraph (a)(l) or (a)(2) of section 1171 of this title shall 
number seriatim each such gambling device manufactured by him and 
permanently 'affix on each such device', so as to be clearly visible, 
such number, his name, and, if dif'ferent, any trade name under which 
he ~oes business, and the date of manufacture of such device. 

~) Every manufacturer of a gambling device defined in paragraph 
(a)\3) of section 1171 of this title shall, if the size of such 
device penni ts it, number seriatim each such gambling device 
manufactured by him and permanently affix on each such device, 
so as to be clearly visible, such number, his name, and, if 
different, any trade name under which he does business, and the 
date of manufacture of such device. ' 
Records; required information 

(c) (1) Every person required to register under subsection (a) of 
this section for any calendar year shall, on and after the date of 
such registration or the first day of such year (whichever last 
occurs), maintain a record by calendar month for all periods 
thereafter in such year of -- , 

(.A) each gambling device manufactured, purcha.sed, or 
otherwise acquired by him, , 

(B) each gambli11g device aimed or possessed by him or in his 
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custody, and 
(C) each gambling device sold, delivered, or shipped by' him 

in intrastate, interstate, or foreign commerce. 
(2) Such record shall show --

(A) in the case of each such gambling device defined in 
paragraph (a)(3) or ,(a)(2) of section 1171 of this title, the 
information which is required to be affixed on such gambling 
device by subsection (b)(l) of this section; and 

(B) in the case of each such gambling device defi~ed in 
paragraph (a)(3) of section 1171 of this title, the iriformation 
required to be affixed on such gambling device by subsection 
(b)(2) of this section, or, if such gambling' device does not 
have affixed on it such information, its catalog listing, 
description, and in the case of each such device owned or 
possessed by him or in his custody, its location. 

Such record shall also show (i) in the case of any such gambling 
device described in paragraph (lj(A) of this subsection, the name 
and address of the person from l{hom such device was purchased or 
acquired and the name and address of the carrier; and (ii) in the case 
of any such gambling device described in paragraph (l)(C) of this 
subsection, the name and address of the buyer and consignee thereof 
and the name and address of the carrier. 
Retention of records 

(d) Each record required to be maintained under this section 
shall be l~ept by the person required to make it at the place 
designated by him pursuant to subsection (a)(4)(C) of this section 
for a period of at least five years from the last day of the calendar 
month for the year with respect to "Thich such record is required to 
be maintained. 
Dealing in, mming, possessing or having custody of devices not 
marked or numbered; false entries in records 

(e)(l) It shall be unlal-rful (A) for any person during any period 
in which he is required to be registered under subsection ( a) of this 
section to sell, deliver, or ship in intrastate, interstate, or 
foreign commerce or m-ffi, possess, or have ·in his custody any gambling 
device which is not marked and numbered as required by subsection. 
(b) of this section; or (B) for any person to remove, obliterate, or 
alter any mark or number on any gambling device required to be placed 
thereon by such subsection (b). 

(2) It shall be unlawful for any person kno1-Tingly to make or cause 
to be made, any false entry in any record required to be' kept under 
this section. 
Authority of Federal Bureau of Investigation 

(f) Agents of the Federal Bureau of Investigation shall, at any 
place deSignated pursuant to subsection (a)( l~)( C) of this section by 
any person required to register by subsection (a) of this section, 
at all reasonable times, have access to and the right to copy any of 
the records required to be kept by this section,and, in case of 
refusal by any per30n registered under sueh subsec,tion (a) to allow 
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inspection a.nd copying of such records, the United States district 
court for the district in vrhich such place is located shall have 
jurisdiction to issue an order compelling production of such records 
for inspection or copying. 

Sec. 1174. Labeling and marking of shipping packages 
All gambling devices, and all packages containing any such, yrhen 

shipped or transported shall be plainly and clearly labeled '01' 

marked so that the name and address of the shipper and of the 
consignee, and the nature of the article or the contents of the 
package may be readily ascertained on an insrection of the outside 
of the article or package. 

Sec. 1175. Specific jurisdictions within which manufacturing, 
repalrlng, selling, possessing, etc., prohibited 

'It shall be unlaYTful to manufacture, recondition, repair, sell, 
transport, possess, or use any gambling device in the District of 
Columbia, in any possession of the United States, within Indian 
country as defined in section 1151 of Title 18 or within the special 
maritime and territorial jurisdiction. of the United States as 
defined in section 7 of Title 18. 

Sec. 1176. Penalties 
Whoever violates any of the provlslons of sections 1172 to 1171f or 

1175 of this title shall be fined not more than :~5 ,000 or imprisoned 
not more than tyro years, or both. 

Sec. 1177. Confiscation of gambling devices and means of 
transportation; layTs' governing 

Any gambling device transported, delivered, shipped, manufactured, 
reconditioned, repaired, sold, disposed of, received, possessed, or 
used in violation of the provisions of this chapter shall be seized 
and forfeited to the United States. All provisions of law' relating 
to the seizure, summary and judicial forfeiture, and condemnation 
of vessels, vehicles, merchandise, and baggage for violation of the 
customs laws; the disposition I)f such vessels, vehicles, merchandise, 
and baggage or the proceeds from the sale thereof; the remission or 
mitigation of such forfeitures; and the compromise of claims and the 
award of compensation to informers in respect of such forfeitures 
shall apply to seizures and fo~~feitures incurred, or alleged to have 
been incurred, under the·provisions of this chapter, insofar as 
applicable and not inconsistent with the provisions hereof: Provided, 
That such duties as are imposed upon the collector of customs or any 
Gther person i-rith respect to the seizure and forfeiture of vessels, 
vehicles, merch.andi se, and baggage under the customs 18.WS shall be 
performed wi" > respect to seizures and forfeitUres of gambling 
devices under ~h'is chapter by such officers, agents., or other 
persons as may be authorized or designated for that purpose by the 
Attorney General. 

Sec. 1178. Nonapplicability of chapter to certain machines and devices 
None of the provisions of this chapter shall be construed to apply --
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(1) to any machine or mechanical device designed and manufactured 
primarily for use at a racetrack in connection vrith pari-mutuel 
betting, 

(2) to any machine or mechanical device, such as a coin-operated 
bowling alley, shuffleboard, marble machine (a so-called pinball 
machine), or mechanical gun, vhich is not designed and manufactured 
primarily for use in connection with gambling, ang (A) which when 
operated does not deliver, as a result of the application of an 
element of chance, any Inoney or property, or (B) by the operation 
of which a person may not become entitled to receive, as the result 
of the application of an elemeilt of chance, any money or property, 
or 

(3) to any so-called clav, crane, or digger machine and similar 
devices ~'Thich are not operated by coin, are actuated by a crank, 
and are design.ed and manufactured primarily for use a.t carnivals or 
county or state fairs. 
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APPENDIX E 

BRIBERY IN SPORTING CONTESTS 

18 U. S. C. § 221t 

Ttl.C.W. 
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I. LEGISLATIVE HISTORY 

Although athletic competition is a very important part of the 

American way of life,l the sports world has, from tinle to time, been 

plagued by scandals involving "fixed contests" or players who have been 

bribed not to do their best. 2 For the most part, regulation of these 

lSports in America is big business, employing thousands of people 
and accounting for millions of dollars in revenue ench year, but more 
than that, athletic competition is vievTed by many j\lli':ricans vi th a 
special reverence not reserved for other forms of activity. For whatever 
psychological or sociological reasons sports events represent to them 
the epitome of our competitive system ,.,Thich encourages men to ;;fOrk hard 
to' win, being bound only oy the restraints of ,good sportsmanship. They 
believe that the best man vTill always win and that more often than not 
that man .rill be the one .Tho has worked hardest and practiced longest. 
Many educators and parents feel the lessons a boy or girl learns on the 
athletic fields are the ones which will lead to success in later life. 
Our military academies are greatly influenced by the vords of General 
Douglas MacArthur, vho said, "On the fields of friendly strife are sOl'm 
the seeds that on other days in other fields will reap the fruits of 
victory." As a result the best teallls and individual performers are 
often widely ac·claimed and held in high esteem by large segments of 
our population. They are held out as the finest examples of American 
manhood or womanhood whose lives should be emulated by our young people. 
This' is vThy a scandal involving sports figures is so distasteful to so 
many people. See, e.g., 109 Congo Rec, 2016 (1963); 110 Congo Rec. 
923 (1964). ---

2Most people are familiar with the Black Sox Scandal of 1919 or 
the allegation that many boxers have intentionally lost a fight or "taken 
a dive ll as it is commonly known, but another particularly notorious 
example ,vhich vividly demonstrates the threat to collegiate athletics 
posed by organized criminal elements ,involved the Bradley University 
basketball tNl.m. On December I, 1950, Bradley, which at the time vas 
ranked numbe'r one in the nation, defeated Oregon State by a score of 
1'7 - ]ll in an important intersectional contest. The captain of the team, 
Gene Melchiorre, and the leading scorer, Fred Schlicter, each scored 21 
points. No one noticed anything lillusual, assuming that the Bradley team, 
which had been favored by nine points, had faced a determined Oregon 
State team.', HO'lvever, several months later during the course of an 
investigation of organiz.ed crime in New York City, evidence was developed 
which indicated that Bradley had shaved points in order to 'I'Tin by fevTer 
than nine points. Melchiorre ,vas the contact man with a large gambling 
organization, headed by Salvatore Tarto Sollazzo, which on this 
:particular night had. paid $lrOOO to the members of the Bradley.team. 108 
Congo Rec. 19,115 (1962). 



:NEIONAL GAlIlliLING COMMISSION 
,ornell Study--131 

':) 

events has been left to the states-l and various private athletic 

associations who can apply sanctions against their members,4 but in 1960 

and 1961 two major scandals involving college basketball focused attention 

on the need for Federal legislation. Both scandals concerned the payment 

of bribes to athletes from several different schools in order to influence 

the outcome of games in many States. 5 The payments were controlled by 

. natiomride criminal syndicates that successfully avoided the sanctions 

of the Federal Government, the various State and local governments and 

private athletic associations. The Federal Government had not enacted 

? 
-lAs of January 22, 1964, 38 States had passed laws making it 

illegal to bribe anyone in order to influence the outcome of a sporting 
event. 110 Congo Rec. 920 (1964). 

4e .g .', National Collegiate Athletic Association (NCAA), American 
Football Coaches Association, National Association of Basketball Coaches, 
National Association of Collegiate Coaches, Eastern College Athletic 
Conference (ECAC), National Football League (NFL), and National 
Association of Professional Baseball Leagues. 

5Both scandals involved successful attempts by gamblers to bribe 
college basketball players. In one case a Neyr York City attorney 
attempted to fix 25 games in 10 different States. 110 Congo Rec. 921 
(1964). The other one involved 50 games in 23 cities and 17 States. 
107 Congo Rec. 11,706 (1961). In total, 26 men from 15 schools were 
found to have accepted $44,000 in bribes. 108 Congo Eec. 19,175 (1962). 
One particularly disturbing aspect of these scandals from an enforcement 
point of view was the fact that the modus operandi of the gamblers had 
changed. Instead of approaching the favored. teams, gamblers like Joseph 
Hacken and Aaron Wagman bribed members of the uhderdog team to lose by 
more than had been predicted. Several players confessed that it was 
normal to go full-speed on offense so the boxscore would look good while 
loafing on defense to allO'lv the other team to score more than they would 
have. This method of' shaving point.3 I'Tas difficult to detect and almost 
impossible to prove. 108 Congo Rec. 19,175 (1962). 
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Imls giving it authority to assert its full pO"rer in this area; 6 the 

State governmen'bs "lere handicapped by either the absence of adequate 

lavTs 7 or jurisdictional limitations; 8 and the athletic associations 

could only take limited action such as censure or expulsion against 

their Ovffi members. 9 

In order to remedy this situation Senator Kenneth B. Keating of 

New Jersey introduced a bill in the Senate on June 29, 1961,10 after 

6Letter from Byron H. White, Deputy Attorney General, to Senator 
James O. Eastland, Chairman, Committee on the Judiciary, March 23, 1962. 
In 1961 the Congress passed three laws which had some effect in this 
area. 18 u. S . C. § 1084, 'fhich prohibited the use of ,dre connnunication 
facilities for the transmission in interstate or foreign commerce of 
bets or wagers or information assisting in the placing of bets or wagers, 
may have some applicability to a sports bribery situation, but it is 
clearly insufficient to do the entire job. 18 U.S.C. § 1953, which 
prohibits interstate or foreign travel or transportation in aid of 
·racketeering enterprises, is clearly inadequate to give the Federal 
Government jurisdiction over the typical fixed-game operation. Finally, 
18 U.S.C. § 1952, which prohibits the use of any facility in intersta+,e 
commerce, including' the mail, to promote, carryon or facilitate any 
unlawful activity, vlould apparently cover extortion or bribery in 
violation of the law of the State in which committed or of the United 
States. However, it would not apply to these crimes committeu in the 
12 States vlithout sports bribery laws. Memo of minority counsel, House 
Committee on the Judiciary, quoted at 110 Congo Rec. 922 (1964.). 

7Letter from·Byron R. vlliite, Deputy Attorney General, to Senator 
James O. Eastland, Chairman, Committee on the Judiciary, March 23, 1962. 
See note 3 supra. 

8Typical of the jurisdictional problems faced by the States was 
the inability of lvIichigan authorities to gain jurisdiction in the 

,following case. A University of Oregon football player was approached 
by a w'ell-knmm Miami Beach gambler 'fho offered him a bribe prior to a 
game ifith the University of Michigan at Ann Arbor. The pla:yer reported 
the bribe attempt, but before the gambler could be apprehended by 
Michigan authorities, he had left the State. 110 Congo Rec. 921 (196t~)., 
Letter from Byron H. \-!hi te, Deputy Attorney General, to Senator James O. 
Eastland, Chairman, Committee on the Judiciary, March 23, 1962. 

9110 Cong. Hec. 921 (1964). 

lOS. 21.82, 87th Cong., 1st Ses S. (1961), the text of which read: 
Be it enacted by the Senate and House of Representatives of the 

United States of A1nel~ica in Congress assembled, That (a) chapter 11, 
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United States Code (entitled "Bribery and Graft II ) ~ is amended by 
adding at the end thereof. the following ne,'r section: 

§ 224. Bribery of participants in sporting contests 
(a) vlhoever carries into effect, attempts to carry into 

effect, or conspires wi t.h any other person to carry into 
effect any scheme in commerce to influence by bribery the 
outcome of any sporting contest, ",i th knowledge that the 
purpose of such scheme is to influence by bribery the outcome 
of that contest, shall be fined not more than $5,000, or 
imprisoned not more than 10 years, or both. 

(b) In any prosecution under this section--
(1) proof that any person gave, or offered or promised to 

give, to any,individual any valuable consideration, with intent 
to induce that. individual (A) to refrain from participating in 
any sporting contest, (B) to refrain as a participant in any 
such contest from exerting his best effort to gain victory in 
that contest, or (0). to perform his duties as an official in 
any such contest knowingly in a manner unfair or'prejudicial 
to any contestant in that contest, shall be prima facie proof 
that the person who gave, Or offered or promised to give~ 
such valuable consideration was carrying into effect a scheme 
in commerce to influence by bribery the outcome of that contest 
with know'ledge of the purpose of that scheme; 

(2) proof that any individual soliC"ited, or received or 
agreed to receive, from any person engaged in carrying into 
effect any scheme in COMnerce to. influence by bribery the 
outcome of any sporting contest, any valuable consideration in 
exchange for the agreement or promise of that individual (A) 
to refrain from participating in any sporting contest, (B) to 
refrain as a participant in that contest from exerting his best 
effort to gain victory in that contest, or (0) to perform his 
duties as an official in that contest knowingly in a manner 
unfair or prejudicial to any contestant in that contest, shall 
be prima facie proof that such individual "TaS engaged in a 
scheme in comme;rce to influence by bribery the outcome of that 
contest with knowledge of the purpose of that scheme. 

(c) Whenever in the judgment of a United States attorney the 
testimony of any witness, or the production of boo1ts, papers, or 
other evidence by any witness, in any case or proceeding before 
any grand jury or court of the United States involving any 
violation of this section, is,~ecessary to the public interest, 
he, upon the written approval of the Attorney General, or an 
Assistant Attorney General designated by him, shall make 
application to the court that the 'fitness 's11all be instructed 
to testify or produce evidence subjec:t:; to the provisions. of 
this section, .and upon order of the court such witness shall 
not be excused from testifying or from producing books, paper.s, 
or other e.vidence on the ground that the testimony or evidence 
required of him may tend to incriminate him or' subj ect him to 
a penalty or forfeiture. But no such witness shall be 
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continued 

prosecuted or subjected to any penalty or forfeiture for or 
on account of any 'bransaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege 
against self-incrimination, to testify or produce evidence, 
nor shall testimony so compelled be used as evidence in any 
crilninal proceeding (except prosecution described in the 
next sentence) against him in any court. No witness shall be 
exempt under the provisions of this section from prosecution 
for perjury or contempt committed while. Giving testimony or 
producing evidence under compulsion as provided in this 
section. 

(d) This section shall not be construed as indicating an 
intent on the part of Congress to occupy the field in "rhich 
this section operat~s to the exclusion of a law of any state, 
Ter'ritory, CommomTealth, or possession of the United States, 
and no Im-r of any State, Territory, COllnnonwealth, or possession 
of the United States, ,·rhich vould be valid in the absence of 
the section shall .be declared invalid, and no local authorities 
shall be deprived of any jurisdiction over any offense over 
"Thich they would have jurisdiction in the absence of this 
section. 

(e) As used in this section--
(1) The term 'scheme in commerce' means any scheme 

effectuated in whole or in J?art through the use of any facility 
for transportation or communication in interstate or foreign 
commerce; , . 

(2) The term 'sporting contest' means any contest in any 
sport, bet"reen individual contesta).1ts or teams of contestants 
("rithout regard to the amateur or professional status of the 
contestants therein), the occurrence of which is publicly 
announced before its occurren~e; 

(3) The term 'participan+ .. I as used ,vith regard to any 
sporting contest, means any individual engaging in that contest 
as a contestant individually or as a member of a team, or 
participating therein on behalf of a contestant or team of 
contestants as a manager, coach, assistant, or other retainer; 

( L~) The term 'best effort to gain victory,' as used with 
regard to the effort of any p@,rticipant in a sporting contest, 
means the use by that participant of his maximum skill and 
capacity to gain victory in that contest for himself, the team 
of which he is a member, or the contestant served by him at 
the earliest time and by the most decisive margin permitted by 
the rules applicable to the sport in vhich that participant is 
engaging; and 

(5) The term 'person' means any individual and any partnership, 
corporation, aSSOCiation, or other entity. 

(b) The analysis of chapter 11, title 18, United States Code, 
is amended by adding at the end thereof the following new item: 
"224. Bribery of participants in sporting contests.JI 
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confelTing with Walter Byers, Executive Director of the NCAA, amI Asa S. 

Bushnell, Cormnissioner of the ECAC. ll This bill included four major 

sections. 12 The first section mE),de it illegal to conspire in interstate 

commerce in order to influence by bribery the outcome of any sporting 

event. It also specified a fine of not more than $5000, or imprisonment 

for not more than 10 years, or both, for violations of this section. 13 

The second section established a presumption that there was a scheme in 

interstate conunerce to influence the outcome of a sporting event whenever 

sufficient evidence to prove a bribe attempt could be introduced.14 

This somewhat controversial section I·ras justified, Senator Keating 

argued, on the grounds that 1) there were precedents for such provisions 

in the Federal criminal code15 and 2) evidence disclose4 in recent 

investiga'L.ions had made it reasonable to conclude that these bribe 

attempts were controlled by national crime syndicates which necessar:Uy 

utilized interstate commerce. 16 The third section gave the Justice 

11108 Congo Bec. 19,174 (1962). 

12A fifth section, subsection (e), reflected the definitions of 
important terms contained in the Act. See note 10 supra. 

13Subsection (a). See note 10 supra. 

lilsubsection (b); See note 10 supra. 

15 1 See,~, 21 U.S.C. § 17 f. 

16For example, an assistant District Attorney for New York County 
'\-Tho testified before the House Committee on the Judiciary on behalf of 
Frank Hogan, then District Attorney for New York County, stated that: 

The experience gained from two investigations by this office 
into corruption in sports discloses that it is national in 
scope and that the criminal element does use interstate 
facilities of communication and transportat~on to carry out 
their nefarious schemes. 

as.quoted by Congressman ,Emanuel Celler, Chairman, Committee on the 
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Department the authority to request immunity for particular witnesses 

~Then it "Tas deemed to be in the public interest to compel their 

testimony. 17 The last major section clearly stated that the provisions 

of this Act were not meant to affect in any '.-my the authority of State 

and local governments to deal 'lith this problem.18 ' 

The bill was stalled in committee for more than a year before a 

substantially altered version was reported out on September 7, 1962, 

near the end of the 87th congress. 19 The committee version dropped the 

Judiciary, at 110 Congo Rec. 921 (1964). Senator Keating emphasized 
that sports gamblers are forced to use interstate methods of communication 
and transportation because of the nature of organized sports and the 
requirements of gambling organizations such as the necessity of a 
reliable line on the contest with up to the minute advice, a method of 
laying-off bets and a system of finding out results quickly. 107 Congo 
Rec. 11,705 (1961). Finally, Congressman Hilliam M. McCulloch of Ohio 
stated that the findings of the House Committee on the Judiciary 
indicated that interstate methods of communication such as the mail, 
telegraph and telephone \V'ere widely used to contact athletes and other 
bookmakers in both single-state and multistate fi,xes. 110 Cong. Rec. 
921 (1961t). 

17 Subsection (c) . See note 10 sUEra and note 20 infra. 

18Subsection (d) . See note 10 supra. 

19108 Cong. Rec. 18,814 (1962). The text of the reported version 
read: 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That (a) chapter 11, 
United States Code (entitled "Bri bery and Graft II), is amended by 
adding at the end thereof the following new' section: 

§ 2211. Bribery of participants in sporting contests 
(a) Whoever carries into effect, attempts to carry i-nto effect, 

or conspires with any other person to carry into effect any 
scheme in conunerce to influence by bribery the outcome of any 
sporting contest, ,d th knowledge that the purpose of such scheme 
is to influence by bribery the outcome of that contest, shall be 
fined not more than $5) 000, or imprisoned not more than 10 years', 
or both. 

(b) This sect,ion shall not be construed as il1dicating an 
intent on the part of Congress to occupy the field in which this 
section operates to the exclusion of a law of any State, 
territory) ComnlOmTealth, or possession of the United States, and 
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controversial presumption clause and the immunity provisions. Their 

reasons for the immunity change vtere never stated,20 but the presumption 

clause lfaS dropped at the suggestion of the Just'ice Department which 

felt the clause did not satisfy the test enunciated by the Supreme Court 
'. 

in Tot v. United States .. 21 There the Court held that the validity of 

a presumptio~~ created by statute depends on ,·rhether a rational connection 

exists between the facts proved and the fact presul11ed. 

no la"r of any State , territory, GonunomTealth, or· pas ses sion 
of the United States, which lo[Quld be valid in the absence 
of the section shall be declared iny;a.lid, and no local 
authorities sha1lbe deprived of any jurisdiction over any 
offense over which they would have jurisdiction in the absence 
of this section. 

(c) As used in this section--
(1) The term 'scheme in commerce' means any scheme 

effectuated in "Thole or in part through the use of any 
facility for transportation or communication in interstate 
or foreign cow~erce; 

(2) The term J sporting contest I means any contest in any 
sport, between individual contestants or teams of contestants 
.( without regard to the amateur or professional status of the 
contestants therein), the occurrence of "Thich is publicly 
announced before its occurrence; 

(3) The term 'person' means any individual and any 
partnership, corporation, association, or other entity. 

(b) The analysis of chapter 11, title 18, United StaGes Code, 
is amended by adding at the end thereo~ the following new item: 

§ 221f. Bribery of partiCipants in sporting contests. 

20In the opl.luon of the Justice Department the immunity clause in 
subsection (c) was phrased in terms which had been held to confer immunity 
from prosecution in state courts under the holdings in Ullman v. United 
States, 350 U.s. 422 (1950) and Reina v. United States, ~64 U.S. 507 
(1960). In Uni-ted states v. Murdock, 281f U.S. Ihl (1931) the Court 
said the fifth amendment does not mandate a grant· of inmluni ty from 
prosecution in State courts, and the provisions of subsection (d). said 
the Act was not intended to affect state laws in any way Ivhatsoever. 
The inconsistency between subsections (c) and (d), .therefore, could 
void these sections of the Act or the entire Act because of vagueness 
in their opinion. S. Rep. No. 2003, 87th Cong., 2d Sess. 6 (1962). 

21319 U.s. 463 (1943). 
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Although'Keating felt these changes subst.antially weakened t.he 

bill, he urged i t.s swift passage, pointing out. 'bhat. it. was still strongly 

, 22 
endorsed by the Justice Department, the NCAA and the ECAC. The Senate 

passed the bill with the co;,.1ittee amendments and referred it to the 

House Committee 'On the Judiciary vrhere it died at the conclusion of the 

session. 

At the beginning of the 88th Congress, three bills in the flirm of 

the bill accepted by the Senate during the prior session were introduced 

in the House and Senate. 23 The Senate vers.ion quickly cleared committee, 

and it was passed by the Senate Ivithout amendment.. When it ",as referred 

to the House Committee on the Judiciary, the House bills ,vere dropped, 

and the Senate version was reported out ,vith several minor amendments, 

primarily designed to insure that the Act 1) applied to all efforts to 

influence any aspect of a contest such as the point spread not just the 

ultimate outcome,24 2) covered the bribery of all persons connected with 

the sporting event, not just the players,25 and 3) proscribed illegal 

22108 Congo Bec. 19,174 (1962). 

23S. 741) 88th Cong., 1st Ses S. (1963) introduced by Senator 
Keating. H.B. 3696, 88th Cong., 1st Sess. (1963) introduced by 
Congressman i>1cCulloch. H.:f. 4855, 88th Cong., 1st Sess. (1963) 
introduced by Congressman Lindsey. 

24This amendment simply eliminated all references to IIparticipantsll 
in order to cover IIbribery of any person in connection with the sporting 
event." H.R. B€:;J:l. No. J<0~'3, 88th qong., 1st Sess. 5 (1963). 

25Tne members of the cOIDlnittee were·a.fraid that the references to 
"outcome" in the Senate version might preclude coverage of situations 
vrhere the ultimate result remain,!? the same, but the point spread is 
changed or the fight ends in a different round. They, therefore, struck 
the term ,"outcome." Id. at 5. 

)1 
~I 
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activities carr:i.ed on or attempted in interstate commerce only. 26 In 

this form the Act, which had faced very little opposition since the day 

it .... TaS introduced,27 "Tas Quickly acce:pted by both houses of Congress and 

signed into law by the President on June 9, 196~.28 

II. COURT INTERPRETATION 

There have been feVT reported cases dealing with this statute. 

Its validity has never been challenged directly on appeal,29 and in one 

26This amendment simply reQuired a minor change to the vrording of 
subsection (c) (1). Id. at 5. Other changes included some minor language 
changes and alteration of the prescribed penalties, so that they vrould 
conform vrith the penalties in the other Federal bribery statutes. Id. 
at 5. 

27109 Congo Rec. 2016, 20,597 (1963); 110 Congo Rec. 921 (1961~). 
The only serious objection to the bill vras voiced by Congressman Meader 
of Michigan vrho vTaS very concerned that this Act might set a Federal 
precedent for the regulation of sporting events as being in interstate 
commerce. . He feared such a precedent \vould have an adverse effect on 
professional baseball with respect to the antitrust lavrs. At that time, 
several controversial court decisions had ruled that professional football 
VTas involved in interstate commerce and was subject to the antitrust lavrs 
.... rhile baseball VTas not. During the floor debate 'he was assured by 
several congressmen, including the Chairman of the Conunittee on the 
Judiciary and the chief sponsor of the bill in the House, that. this was 
not the case. They responded that passage of this bill was based on 
the 'theory that Congress could enforce sanctions against bribery attempts 
conducted in interstate and foreign commerce and that the bill in no way 
inferred tl::at sporting events generally were to be considered part of 
interstate commerce. Id. at 920-22. 

28J\.ct of June 6, 1964, Pub. L. No. 88-316, § l(a), 78 stat. 203. 

29The onlyt .... ro reported cases as of November 1, 1971~, that dealt 
with the direct application of this Act were United States v. Nolan, 
420 F. 2d 552 (5th Cir. ), cert. denied, 400 U. s. 819 ( 1969), vrhich 
involved an 'effort to bribe a college football player, and United States 
v. Donaway, lf47 F. 2d 940 (9th Cir. 1971), which involved a. complex 
scheme to fix horse races. Both cases were appealed on grounds unrelated 
to the app~ication of this statute. 
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reported case the conviction was reversed for unrelated reasons. 30The 

statute appears to be technically sound. 

III. TEXT OF STATUTE 

§224. Bribery in sporting contests 
(a) Hhoever carries into effect, attempts to carry into effect, 

or conspiresvri th any other person to carry into effect any scheme 
in commerce to influence, in any way, by bribery any sporting 
contest, vTith knmdedge that the purpose of such scheme is to 
influence by bribery that contest, shall be fined not more than 
$10,000, or imprisoned not more than 5 years, or both. 

(b) This section shall not be construed as indicating an intent 
on the part of Congress to occupy the field in which this section 
operates to the exclusion of a la"l'T of any State , territory, 
Commonwealth, or possession of the United States, ru1d no law of 
any State, territory,Commonwealth, or possession of the United 
States, which would be valid in the absence of the section shall 
be declared invalid, and no local authorities shall be deprived 
of any jurisdiction over any offense over "I'Thich they vould have 
jurisdiction in the absence of this section. 

(c) 'As used in this section--
(1) The term "scheme in commerce" means any scheme 

effectuated in whole or in part through the use in interstate 
or foreign conwerce of any facility for transportation or 
communicat ion; 

(2) The term "sporting contest" means any contest in any 
sport, between individual contestants or teams of contestants 
("ldthout regard to the amateur or professional status of the 
contestants therein), the occurrence of "Thich is publicly 
announced before its occurrence; 

(3) The term "person" means any individual and any partnership, 
corporation, association, or other entity. 

30Uni ted States v. Donaway, 41n F. 2d 940 (9th Cir. 1971). 
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APPENDIX F 

PROHIBITION OF GAMBLING SHIPS 

AND WATER TAXIS 

18 u.S.C. §§ 1081-1083 

I;, 

J.J.D. 
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I. LEGISLATIVE HTSTORY 

The Gambling Ship Statutel vTas largely a result of the operation 

of gambling ships off the coast of California in the late 1930's and the 

1940's. After being prosecuted under California's antigambling laws for 

operation vrithin the State's three mile jurisdictional limit, g81nbling 

ship ovmers moved beyond the three mile limit tr'ansporting patrons by 

. ,-rater taxis and evading further prosecution. 2 Although some of these 

operations were halted by the Federal Government vThere violations of a 

coastwise license occurred,3 the Gambling Ship Statute was enacted by 

Congress. to prevent the commercial operation of gambling ships in 

defiance of State antigambling lavrs) 4 especially i·rhere no coastvrise 

license vas involved. 5 The House Report clearly stated ·that this 

statute applied to large scale commercial gambling only) and ,.;as not 

to be used to harass the vast nmnber of private yachtsmen. 6 

IFor complete text of statutes as enacted see part III. 

f) 

~Federal Regulation of Gambling, 60 Yale L.J. 1396, 1406 & note 
62 (1951). 

31948 u. S. Code Cong. Serv. lL\8r, lL\8S, Letter from Attorney 
General·Tom C. Clark to Senate Judici"ary Committee as set out in H.R. 
Rep. No. 1'700, 80th Cong., 2d Sess. (1948). 

41948 U.S. Code Cong: Servo 148'7, 1488, H.R. Rep. No. 1'700, 
80th Cong.) 2d Sess. (19 L\8). 

5See note 3 supra. 

6See note L\ supra. 
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The Treasury Department expressed approval of the bill; it 

considered it adequate for the purpo~e intended, and it ru1ticipated no 

g~ea~ difficulties in enforcing its provisions. 7 The Attorney General 

recommended a provisi.on for forfeiture of the vessel for violation of 

the act as an added deterrent, a provision found in the final.bil1. 8 

Otherw"ise, he found no objection to enactment of the bill. 9 

The statute WaS approved April 27, 1948,10 and was codified at 

18 U.S.C. §§ 1081-1083 on Nay 24, 1949. 11 

A 1961 Amendment to 18 U.S.C. § 1081 added the term tlwire 

communication facility" to the definitions·provided,12 primarily in 

conjunction with the newly added section 1084. 13 This neff section 

prohibited the use of wire communication facilities in the transmission 

of bets or wagers and gambling information in interstate and foreign 

commerce. 

71948 U.S. Code Congo Servo 1487, 1489, Letter from Secretary of 
the Treasury John vT. Snyder to Senate Judiciary Committee as set out in 
H.R. Rep. No. 1700, 80th Cong., 2d Sess.( 1948) . 

8See note 3 supra. 

9Id. 

lOpub. L. No. 80-500, ch. 235, April 27,1948,62 Stat. 200. 

I1pub . L. No. 81-72, ch. i39, Nay 21+, 19~~9, § 23, 63 Stat. 92. 

12pub . L. No. 87-216, Sept. 13, 1961, § 1, 75 Stat. 491. 

13Id. at § 2. 

" ' 
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The definitions as used in Chapter 50-Gambling (18 U.S.C. §§ 1081-

1084) are provided in section 1081.
14 

Section 1082 mal"es it unlawful to 

operate any gambling ship or to gamble on such ship if it is on the high 

seas or is .an .American vessel or otherwise under or within the 

jurisdiction of the United States, and is not within the jurisdiction of 

any State. Penalties for violation of this sec·tion incJ.ude a fine of 

up to $10,000 and/or imprisonment for not more than two years, and 

:forfeiture of the vessel together with her tackle, apparel, and 

furniture, to the United States. 15 

Section 1083 makes unla,-Tful the operation of vessels as water 

taxis between the United Sta'ces and a gambling ship not within the 

jurisdiction of any State, except in case of an emergency. Civil 

penalties are provided in the amount of $200 for each passenger carried 

by an operator of a water taxi and $300 for the master or other person 

in charge of the I·rater taxi, such penalties constituting liens against 

the vessel and enforc~~able by libel proceedings .16 

l1lS Itt ee part II for complete teA~ of sta u e as enacted. 
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II . COURT INTERPRETATION 

United States v. Black,r( a 1968 case from the southern district 

of New York, i·ras the only reported case prosecuted under these sections. 

The court, in deciding pretrial motions, held that the statute was not' 

unconstitutional, and it found that the statute 'vas designed to help 

enforce State. gambling lalvs outside of the State t s jurisdiction. If 

the violation occurred on the high seas and beyond the territorial 0 

vTaters of the United States, ci tizenshi.p alone 'Would confer upon the 

United States jurisdiction over such extraterritorial violations. 

III. TEXT OF STATUTE 

§ 1081. Definitions 
As used in this chapter: 
The term "gambling shipll means a vessel used principally for the 

operation of one or more gambling establishments. 
The term IIgambling establishment" means any common gaming or 

gambling establishment operated for the purpose of gaming or 
gambling, including accepting, recording, or registering bets, 
or carrying on a policy game or any other lottery, or playing any 
game of chance; for money or other thing of value. 

, The term "vessel" includes every kind of water and air craft 
or other ~ontrivance used or capable of being used as a means of 
transportation on ,vater, or on vrater and in the air, as well as 
any ship, boat, barge, or other ,vater craft or any structure 
capable of floating on the water. 

The term "American vessel" means any vessel documented or 
numbered under the laws of the United States; and includes any 
vessel "Thich is neither documented or numbered under the laws 
of the United States nor documented under the laws of any 
foreign country, if such vessel is ovmed by, chartered to, or 
othervri$e controlled by one or more citizens or residents of 
the United States or corporations organized under the laws of 
the United States or of any State. 

The term .'\Tire c'ommunication facili tyll means any and all 
instrumentalities, personnel; and services (among other things, 
the receipt, forwarding, or delivel~y of communications) used or 
useful in the transmis sion of ,vri tings, signs, pictures, and 
sounds of all kinds by aid of ,\Tire, cable, or dther like connection 
between the points of origin and reception of such transmis.sion. ' 

l'7Uriited states v. Black, 291 F. Sup~. 262' (S.D. N.Y. 1968). I 

I 
ff 
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§ 1082. Gambling ships 
(a) It shall be unlawful for any citizen or resident of the 

United States, or any other person "rho is on an Americ::an vessel 
or is other"rise under or within the jurisdiction of the United 
States, directly or indirectly--

(1) to set up, operate, or own or hold any interest in any 
gambling ship or any gambling establishment on any gambling 
ship; or 

(2) in pursuance of the operation of any gambling establislunent 
on any gambling ship, to conduct or deal any gambling game, or 
to conduct or operate any galnbling device, or to induce, entice, 
solicit, or permit any person to bet or play at any such 
establishment, 

if such gambling ship is on the high seas, or is an American 
vessel or otherwise under or within the jurisdiction of the United 
States, and is not within the jurisdiction of any State. 

(b) Hhoever violates the provisions of subsection (a) of this 
section shall be fined not more. than *10,000 or imprisoned not 
more than two years, or both. 

(c) Whoever, being (1) theo"mer of an American vessel, or (2) 
the Oimer of any vessel under or within the jurisdiction of the 
United States, or (3) the mmer of any vessel and being an American 
citizen, shall use, or ImOl·ringly permit the use of, such vessel in 
violation of any provision of this section shall, in addition to 
any other penalties provided by this chapter, forfeit such vessel, 
together with her tackle, apparel, and furniture, to the United 
States. 

§ 1083. Transportation betvTeen shore and ship; penalties 
(a) It shall be unlawful to operate or use, or to permit the 

operation or use of, a vessel for the carriage or transportation, 
or for any part of the carriage or transportation, either directly 
or indirectly, of any passengers, for hire or otherwise, bet"Teen a 
point or plate within the United States and a gambling ship which is 
not '-Tithin the jurisdiction of any State. This section does not apply 
to any carriage or transportation to or from a vessel in case of 
emergency involving the safety or protection of' life or property. 

(b) The Secretary of the Treasury shall prescribe necessary and 
reasonable rules and regulations to enforce this section and to 
prevent violations of its provisions. 

For the operati'on or use of any vessel in violation of this 
section or of any rule or regulation issued hereunder, the owner. 
or charterer of such vessel shall be subject to a civil penalty 
of $200 for each passenger carried or transp'orteCl in violation of 
such provisions, anJ. the master or othe;r person in charge of such 
vessel shall be subject to a civil penalty of $300. Such penalty 
shall constitute a lien on such vessel, and proceedings to enforc~ 
such lien may be brought sUlmnarily by way of libel in any court 
of the United States having jurisdiction thereof. The Secretary 
of the Treasury may mitigate or rend t any of the penalties provided 

, by this section on such terms as he deems proper. 
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APPENDIX G 

THE TRANSMISSION OF GAMBLING INFORMATION 

18 U.S.C. § 1084 

S.C.T. 
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I. LEGISLATIVE HISTORY 

On September 13, 1961 the President signed into law S. 1656,1 

which was designed to restrict the transmission of vagers and certain 

wagering information. The criminal provisions of the statute prohibit 

sending wagers, cel'tain gambling-related information, or money orders to 

payoff gambling debts, by means of a "rire communication facility in 

interstate or foreign commerce. The statute's civil provisions require 

telephone or telegraph suppliers to discontinue service to a subscriber, 

after vrritten notice from a law enforcement agency that the subscriber 

is using a communication facility in violation of the statute. The 

customer is given reasonable notice that his service ,·rill be 

discontinued, and thus has an opportunity to obtain an injunction against 

the threatened action,2 

In its original form, this legislation was forwarded to the 

Congress by the Attorney General, 3 along "lith two other proposals 

IS. 1656, 87th Cong., 1st Sess. (1961). Pub. IJ. 87-216, 75 Stat .. 
lf91. The text of the statute is included as section IV, infra. 

2At the hearing on the injunction, the lav1 enforcement agency in 
Question ,fill usually intervene asa party, presenting evidence of the 
subscriber's illegal use of the communication f'acili-ty in support of the 
supplier's action. Such intervention is 'important in obtaining the 
common carrier's cooperation, because it is acting on the direction of 
the law enforcement agency in discontinuing service to the subscriber, 
and probably does not itself have the necessary information to defend 
against the suit. 

3See tb.e Attorney General's letter to the Vice President) April 6, 
1961, reproduced in S . Rep. lITo, 588, 87th Cong. ,1st Sess. 4 (1961), and 
to the speaker of the House, April 6, 1967, reproduced in H. Rep. No, 
961, 87th Congo ,1st Sess. 4 (1961). . 
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relating to gambling,4 in April, 1961. These three proposals comprised 

the Attorney General's Program to curb organized crime and racketeering. 

Its purpose was twofold. 5 

The major purpose of the Attorney General 's Program was to assist 

the States in effectuating their almost uniform policy against gambling. 

Information and wagers were frequently transniitted into a local 

jurisdiction from out-of-State racetracks, enabling local bookmakers to 

receive. and place bets on out-of-State races. Because of the limited 

jurisdiction of local and State lavT enforcement agencies, they were 

unable to cut off these Sources of information and to freeze out the 

local bookmaking operations. 6 Because these interstate wagering 

4The other proposals became S. 1653, vThich prohibits interstate 
travel and use of interstate facilities with intent to furthel" a gambling 
business enterprise; and S. 1658> YThich prohi hi ts interstate transportation 
of gambling devices. These bills were also signed into law on September 
13, 1961, and can be found in sections 1952 and 1953 title 18 U.S.C. 

5Attorney General Kennedy testified before the House Judiciary 
Committee as follows: 

. . . This bill is designed, first to assist the States and 
territories in the enforcement of their laws pertaining to gambling 
and like offenses. Second, the bill would in that regard help 
suppress "organized" gambling by prohibiting the use of wire 
communications for the transmission of gambling information in 
interstate and foreign commerce. 

Legislation Relating to Organized Crime: Hearings Before Subcon~ittee 
No.5 of the Committee on the Judiciary, U.S. House of Representatives, 
on H.R. 468, H.R. 1246, H.R. 3021, H.R. 3022, H.R. 3023, H.R. 3246, 
H.R. 5230, H.R. 6571, H.R. 6572, H.R. 6909, H.R. 7039, 87th Congo , 
1st Sess. (May 17, 18, 19, 24, 25-;26, 31, 1961) at 26. [Hereinafter 
House Hearings .. ] 

6The pUl"pOSe of the bill . . . is . . . to assitlt the several 
states in the enforcement of their laws pertaining to gambling 
and to aid in the -suppression of organized gambling a.ctivities 
by restricting the use of ,fire con~unication facilities. 

S. Rep. No. 588, 87th Congo 1st Sess. 2 (1961). 
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organizf\tions "Tere dependent upon rapid ,-Tire and telephone communications, 7 

section 1084 "las proposed to make the use of these . facilities for gambling 

operations illegal. 

Second, S. 1656 "'as part of a Federal program to eradicate the 

nationwide organized crime syndicates. The means chosen to achieve that 

goal was cutting off the major source of financial support for organized 

crime's illegal operations--gamb1ing. As the Attorney General stated in 

testimony before the Senate Judiciary Committee in June, 1961: 

Mr. Chairman, our legislation is mainly concerned "lith effectively 
curtailing gambl:i.ng operations. " because profits from illegal 
gambling are huge and they are the primary source of the funds which 
finance organized crime .... 

It is quite evident that modern commercial gambling operations 
are so completely intertwined with the Nation's communication 
systems that denial of their use to the gambling fraternity "muld 
be a mortal blow to their operations. 

This is the precise purpose of the proposed legislation. S 

7Because of bookmakers' need for the latest information on entries, 
scratches, jockey changes, betting odds, weather conditions, winners 
ana. prices paid in prior races, etc., nationwide or regional wire 
services existed to transmit this information to their subscribers who 
in tUrn "Tould distribute it to the boolunakers. With this information, 
the bookmakers could decide what odds to give on any particular horse 
up to the start of the race. Also, in a "past-post" betting operation, 
the winning horses could be, determined by the bookmak~r before they' 
became generally ImOiffi, and wagers accepted on a race already run. 
Having received too many "lagers on a particular entry, a bookmaker will 
"1ay- off ll some of 'these with a larger bookmaker in order to balance his 
booh:, and this will often be done by long distance telephone.. This· 
use of the telephone is res~ricted by the statute. 

8Attorney General's Program to Curb Organized Crime and Racketeering: 
Hearings Before the Committee on the Judiciary, U.S. Senate, on S. 1653, 
S. 1654, S. 1657-:-S. 1658, S. i66~87th Cong., 1st Sess. (June b, ~ 
20,2~ and 26)l96r, 11, 6THerein~fter Senate Hearings] . 
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S. 1656 1-TaS introduced in the Senate by Senator Eastland on 

April 18, 1961. 9 As initially drafted, the bill proposed to stop the 

transmission of wagers and infornlation usef.ul to wagering operations by 

penalizing common carriers who intentionally suppled wire and telephone 

service to these professional wagering operations for thE! transmission 

of wagering information. lO 

9107 Congo Rec. 6040 (1961). A companion bill, H,R. 7039~ 81st 
Cong., 1st Sess. (1961), was introduced by Representative Celler on May 
15, 1961. 107 Congo Rec, 8002 (1961). 

lOS. 1656 as referred to the Senate Judiciary Conunittee read: 
A Bill 

To amend chapter 50 of title 18, United States Code, with respect 
to the transmission of bets, i{agers, and related information .. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Ccngress assembled, That section 
1081 of ti'lile 18 of the United states Code is amended by adding 
the follovring paragraph 

The term l1wire communication facility" means any and all 
instrumentalities, personnel, and services (among other things, 
the receipt, forl{arding, and delivery of conununications) used 
or useful in the transmission of w:d ting, signs, pictures, 
and sounds of all kinds by aid of wire, cable, or other like 
connection between the points of origin and reception of such 
transmission. 

Sec. 2. Chapter 50 of such title is amended by adding thereto 
a nel{ section 108!1 as follows: 

§ 1084. Transmission of wagering information; penalties 
(a) vlhoever leases, fUrnishes, or maintains any wire 

communication facility with intent that it be used for the 
transmission in interstate or foreign commerce of bets or 
wagers, or information assisting in the placing of bets or 
"ragers, on any sporting event or contest, or knowingly uses 
such facility for any such transmissiorl, shall be fined not 
more than $10,000 or imprisoned not more than two years, 
or both. 

(b) Nothing in this section shall be construed to prevent 
the transmission in interstate or foreign COlllmerce of 
information for use in news reporting of sporting event·s or 
contests. 

(c) Nothing contained in this sec'bion shall create immunity 
from criminal prosecution under any laws of,any State, territory, 
possession, or the District of Columbia. 

Sec. 3. The analysis preceding section 1081 of such title is 
amended by adding the follovring i tern: 

§ 1084. Transmission of wagering information; pena;Lties. 



~rATIONAL GANB1ING COMMISSION 
Cornell Study--152 

In hearings before the Senate Judiciary Committee, concern was 

expressed that this approach to tne problem ,'las both indirect--because 

the proper target of the legislation ''las the professional garnbler, not 

the telephone and telegraph companies--and unduly burdensome to common 

carriers. Senator Keating, for example, argued that the Tesponsibili ty 

of investigating the uses to "'Thich a subscriber puts a communication 

facjlity sh' uld be on a 18.,'1 enforcement agency, not on the common 

car:!:'iers. As drafted, he said, the statute placed upon the common 

carr1.ers: 

the problem of deciding vThether they are going to decline 
service and run thr.> ;lazard of suitor perhaps penalties, or 
grant service and run the hazard of criminal prosecution . . . 11 

The Judiciary Committee follovred Senator Keating I s point of view 

in amending sUbsection (a), and adding a ne,'T civil provision to the 

bill. The penal provision, as amended, ,'las limited by the committee to 

users of a vTire communication facility in interstate commerce, engaged. 

i"" the bUsiness of gambling. The new subsection (d) (which js similar 

to proposals introduced in earlier Congresses)12 denies the use of wire 

IlSenate Hearings at 298. 

12Section 4 of S. 3542, 83d Cong., 2d Sess. (1954) is similar 
to subsection (d) of s. 1656 in that it reQuires termination of service 
after notification. Reasonable notice and opportunity to obtain an 
injunction against termination of service, however, vTC~re not guaranteed 
to the subscriber. Criminal penalties were provided for common carriers 
which intentionally supplied service to those illegally transmitting 
wagering information in interstate commerce. Section 3 of S. 3542 
resembled subsection (a) of s. 1656 as amended by' the Senate Judiciary 
Committee in that it prohibited the transmission of wagers and wagering 
information by communication facility in interstate commerce. 

(1 

S. 3542 was substantially the same as 8.2314, 83d Cong., 1st 
8ess. (1953); s. 2116, 82d Cong., 1st 8ess. (1951). 
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services and long-distance telephones to booknlaking operations, while 

removing the onus of eJ;1forcement from the common carriers. In discussing 

a similar feature of a bill which was before the 83d Congress, Mi". Warren 

Olney III of the Criminal Division stated that it puts: 

the legitimate communication facility . . . in a position 
where they [sic] can justifiably and lawfully refuse to give 
service Y2ere they know it is going to be used ~or this unlawful 
purpose. 

The aim of sUbsection (d) yTaS to secure the cooperation of common 

carriers with layT enforcement agencies in curbing professional gambling 

operations, and the removal of criminal sanctions directed at common 

carriers and their immunization from suits resulting from termination of 

service under the statute were offered as effective means to that end. 

Of course, a telephone company YThich refused to terminate service to a 

bookmaker, after notification by a laif enforcement agency, would be 

subject to criminal penalty.14 

A second Senate Judiciary amendment limited th'e scope of the 

criminal provision to persons "engaged in the business of betting or . 

wagering. II As drafted by the Justice Department, the proposed penalties 

of subsection (a) would have applied. to the social bettor as well as the 

professional gambler. Senator Kefauver thought that the focus of the 

statute should be on the professional, not the social gambler .15 

13Testimony of Mr. Warren Olney III, Assistant Attorney General 
for the Criminal Division, Department of Justice, before the Subcommittee 
on Business and Consmner Interests, Co~n. on Interstate and Foreign 
Commerce, U.S. Senate; as Quoted in S. Rep. No. 1652, 83d Cong., 2d 

·Sess. 4 (1954). " 

14" S. Rep. No. 588, 87th Gong., 1st Sess. 3 (1961); House Hearirigs., 
supra at 362. 

15Senate Hearings at 278-279. 
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With a further minor amendment to subsection (a),16 S. 1656 was 

reported to the full Senate, 17 where an exemption I<TaS added to subsection 

(b) vThich a:aowed transmission of parh:l1tuel wagering information from 

a State vThere such betting is legal, into Nevada where off-tract betting 

18 is legal. The ruuendment does not legalize the transmission of bets 

or vragel's into Nevada, however. 

This amendment demonstrated the importance to the Congress of 

respecting the independence of the States in adopting a policy tm7ard 

gambling in a Federal system. Since Nevada allowed off-tract betting, 

the Copgress did not interfere.19 

The exemption in subsection (b) for transmission of racing and 

other potentially gambling related information by or for a news reporting 

business 'was processed without amendment. 20 

16S d' db' t t t' , t' f '1' t en lng money or ers y ln ers a-e Wlre communlca,lon aCl 1 y 
in payment of gambling debts was prohibited under subsection (a). 

17s . Rep. No. 588, S7th Congo (1961). 

18The exemption is for " ... the transmission of information 
assisting in the placing of bets or wagers on a sporting event or 
contest from a State where betting on that sporting event is legal 
into 'a State in which such betting is legal. II 107 Cong. Rec.. 13900-13901 
(1961). 

19Subsection (c) of section 1084 title 18 U.S.C., vhich proceeded 
through the Congress vithout amendment, also demonstrates this sensitivity 
to the States' role in dealing vith an essentially local problem. The 
provlslon makes clear that there is no congressional intent to pre-empt 
the field of gambling legislation. 

2°Any governmental limitation on freedom of speech and press 
raises constitutional problems under the First Amendment, In legislative 
proposals considered by earlier Congresses, -the drafters had sought to 
dea:l with the issue by totally prohibiting transmission of the gambling 
related information for a limited period of ti.me--until the race had 
begun, or 'iaS over. (See S. 3358, 81st Cong. 1, 1st Sess. (1950).) 

The 87th Congress allowed transmission of the information for 
nevs reporting in S. 1656, hovrever,' this informa-tion ,·rhen published or 
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The bill, as amended, was passed in the Senate on July 28, 1961,21 
" 

and transmitted to the House Committee on the Judiciary" "lfhere only minor '\) 

changes were made22 before passage of the bill by the House on August 21, 

1961. 23 As the Senate concurred in these amendments21~ there vTaS no need 

for a conference committee, and the Act was sent to the President, who 

signed it into law on September 13, i961. 25 

II. COURT INTERPRETATION 

The r.ourts have had no difficulty in upholding the jurisdictional 

basis of section 1~84 under the ,Commerce Clause. 26 Arguments that 

section 1084 infringes upon t:le police power reserved to the States by 

broadcast could be of some assistance to the professional gambler and 
bookmrucer. The advantage to the bookmaker of access to information 
concerning upcoming races was evidently felt to be minimal when compared 
with 'the importance of allovTing the public access to the new·s. 

21107 Congo Rec. 13901 (1961). 

22A technical amendment vTUS made; and the Commonwealth of Puerto 
Rico "lms added to subsection (c), H.R. Rep. No. 967, 87th Cong., 1st 
Sess. 1 (1961). Hearings on H.R. 7039 (the companion bill to S. 1656) 
were held in the House Judiciary Committee in May, 1961. See note 5 
supra. 

23107 Congo Rec. 16533 (1961). 

24107 Congo Rec. 17694 (1961). 

25See note 1 supra. 

26"Congress has undoubted authority respecting interstate 
commerce .... " United States V. Kelley, 254 F. Supp. 9 (S .D.N.Y. 
1966); United States v. Bo;ges;-:235 F. Supp. 286'(S.D.N.Y. 1964). For 
case analysis of 18 U.S.C. § 1084, see generally Annt~ 5A L.R.F. 166 
(1970) . 

J ~ 

\\ 
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the Tenth Amendment; have been dismissed, since 

the Congress, in the exercise of its pervasive control 
over lnterstate commerce, may attempt to prevent the use of 
interstate means for the furtherance of crime. 27 

In fact, as the legislative history of section 108t~ reveals, the 

congressional inten'c viaS not to usurp the po,fer of the States to control 

gambling activity, but to aid them in effectuating their nearly uniform 

policy against gambling. 28 

As noted above, the Senate revealed a sensitivity to the need in 

a Federal system to allow the States to adopt their ovm policies with 

regard to gambling, Ifhich had led to an amendment to permit transmission 

of certain gambling information into a Sta-;:r.. in which wagering was 

legal. 29 In the Fifth Circuit it vras later argued that the statute must 

permit transmission of bets and viagers into Nevada, because to prohibit. 

this "defeat[s] the policies of Nevada while not aiding in the 

enforcement of the laws of any other State. ,,30 

The Court's response, based on the legislative history of section 

1084, viaS tw·ofold. First, the wagering was illegal under other State 

laws, and hence prosecution ioTas in aid of these States' policy: 

For it is clear that if the policy of Nevada is not "defeated'i 
in some way, then the policy o.f every other State that prohibits 
ifhat Nevada alloi'TS could be defeated. 31 

27 . United §ltates v. Kelley, supra at 18. .- Also United States v. ' 
Borgese, supra at 296-297. 

28Se~ notes 6-8 and accompanying text, supra. 

29See note 18 and accompanying text, .§'!:lpra. 

30Martin' v. United States, 389 F. 2d 895, 897 (5th Cir. 1968). 

311d . at 898. -' 
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If citizens of States where off-track "ragering "ras illegal were allowed 

to bet on races in Nevada, the laws of these States would be ineffective 

in preventing their citizens from engaging in the prohibited activity. 

Second, the Court perceived an independent Federal policy against 

use of interstate facilities for gambling purposes, 32 which could 

override an inconsistent State policy. 

The power of Congress under the commerce clause . . . clearly 
extends to an absolute prohibition,regardless of state public 
policy . 33 

It is to be expected 'fhenever a limitation is placed upon an 

individual's right to communicate that 'an attack will be made on that 

limitation for infringing free speech. Because the transmission of 

bets and wagers and, gi:1.1!lbling information violates State penal statutes, 

however, the courts have held that this collUnunication is not protected 

ty the First Amendment. 34 Section 1084 has also been uniformly upheld 

when challenged as vague and uncertain under the due process clause of 

the Fifth Amendment,. 35 Similarly, section 1084 (d) (calling for 

discontinuance of service after notification by a law enforcement agency 

32Furthermore, assistance to the States directly 'Yras only part 
of the reason for enactment of section 108l.t. This section was 
part of an OllUlibus crime bill that recognized the need for 
independent Federal action to combat interstate gambling operations. 
. . . Moreover, this series of legislation does not stand alone, but 
appears as part of an in~ependent Federal policy aimed at those who 
would, in furtherance of any gambling activity, employ any means 
within direct Federal control. 

Martin v. United States, supra at 898. 

33Id . at 899. 

34Truchinski v . United States, 393 F .2d 627 (8th Cir. 19'69), cert. 
denied, 393 U.S. 831,89 S.Ct. 104, 21LEd.2d 103 (1968);,United States v. 
Kelley, 254 F. Supp. 9 (S.D.N.Y. 1966);. United States. v. Borgese, '235 F. 
Supp. 286 (S.D.N.Y. 1964); United States'v. Smith, 209 F. Stipp. 907 
(E.D. Ill. 1962). 

35Katz v: • United states, 369 F .2d 130 (9th Cir. 1966), reversed on 



:ATIONAL GAlIillLING COMMISSION 
;:->rn:ell Study--158 

that the subscriber is in violation of section 1084(a)) has been 

challenged on the. basis that it results in the imposition of a penalty 

vrithout the constitutional protections that must be afforded a defendant 

in a criminal trial. 36 Since the purpose of subsection (d) was 

preventive, not punitive,37 and the discontinuance of service did not 

subject the subscriber to the criminal penalties of subsection (a) 

without a separate proceeding, the provision, however, has been 

sustained. 38 

Construction 

Section 1081~ has been interpreted broadly by the courts, in 

recognition that the legislative history shows no congressional intent 

to limit the scope of its involvement in this area. 39 

other grounds, 389. U . s. 3Ln (1967) ("The plain and unambiguous language 
used in the statute is entitled to its ordinary and reasonable 
interpretation." 369 F. 2d at 135); Turf Center, Inc. v . United States) 
325 F. 2d 793 (9th Cir. 1964); Bas s v . United StateS, 321t F. 2d 168 (8th 
Cir. 1963); United States v. Borgese, 235 F. Supp. 286 (S.D.N.Y. 1964); 
United States v. Teemer, 21L~ Ii'. Supp. 952 (N .D.H .Va. 1963); United States. 
v. Smith, 209 F. Supp. 907 (E.D. Ill. 1962). 

36 Telephone News System, Inc. v. Illinois Bell Telephone Co., 220 
F. Supp. 621 (N.D. Ill., E.D. 1963), affirmed, 376 U.S. 782 (1964). 

37 Teleuhone News System, Inc. v. Illinois Bell Telephone Co. , 220 
F. Supp. at 629-631-. -

38Telephone News System Inc. v. Illinois Bell Tele:ehone Co. , 220 
F. Supp. at 631. 

39The Court remarl~ed in United States v. Yaquinta, "I find no 
evidence of the spirit of abnegation on the part of the Congress in the 
legislative history surrounding this enactment." 204 F. Supp. 276, 279 
(N.D.W.Va. 1962). 
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Nevertheless, one important limitation on prosecutions uhde'r 

section 1081~ imposed uy the Congress, and recognized by the courts, is 

that the defendant must be a person engaged in the business of gambling .1~0 

The Ninth Circuit observed: 

As the government states, tlSection 1081~ was not designed to be 
applicable to isolated acts of wagering by individuals engaged in 
the business of vragering. tI tiThe legislative history of Se.c·(:;ion 
1084 clearly indicates that the purpose of the legislation was to 
curb the activities of the professional gambler.tll.Il 

A proprietary interest in the enterprise, hovrever, is not required 

for a person to be engaged in the business of gambling; an agent as well 

as an OIiller is liable. The Court stated in Cohen v. United States: 

. . the purpose of section 1084 is better served by imposing 
the ~uties and penalties upon those who would use co~nunications 
facili "ties in the day-to-day operat:i.pn of the gambling business, 
and who vrould therefore be best able:b'p comply. 42 

Once a person has been determined to be in the business of 

gambling, the reach of the statute is extensive. A social wager by a 

. professional gambler violates the statute when made by interstate wire 

communication facility,43 even when the bet is placed after the event 

is over (tlpast-post bettingtl). 44 

40This limitation' was added by an amendment in the Senate 
Judiciary Committee. As drafted by the Justice Department and introduced 
in the Congress, S. 1656 would have covered social bettors as \"ell as 
professional gamb;Lers. See note 15 and accompanying text, supra. 

1967) . 
41Cohen v. United States, 378 F.2d 751, in. 8 at 756 (9th Cir. 

42Cohen v. United States, supra at 758. 

43Id . 

44Uni ted States v. Bergland', 318 F. 2d 159 (7th Cir.), cert. 
denied; Cantrell v. United States, 375 U,S. 861 (1963). 
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The court's liberal attitude is also reflected in the holding 

that a call placed from one point to another wi thin a single State, but 

'which passes through a second State, is considered to be an interstate 

conununication in violation of the statute when gambling information is 

transmitted. 45 Prosecution of the offense may be in a state where the 

communication was either transmitted or received;46 one call may 

constitute a single offense. 41 

The Circuit Courts of Appeal have split on the <luestion of 

whether "transmission ff in subsection (a) includes receiving the 

prohibited gambling information48 or is limited to sending it. 49 The 

broader interpretation of "transmission" vTOuld allow prosecution under 

the statute of booknJakers receiving bets placed by long-distance 

telephone. It would also reach information received from agents at the 

race track. 50 Both prosecutions of wire services sending g8lubling 

information and agents calling in race information would be included. 

45United States Y. Ya<luinta, supra. 

46Cohen v. United States, supra; United States Y. Synodinos, 
218 F. supp. 479 (D. Utah 1963). 

41Ul1ited States v. Svrank, 441 F. 2d 264 (9th Cir. 19(1) ; United 
States v. Kelley, 395 F.2d 121 (2d Cir. 1968), cert. denied 393 U.S. 
963 (1968). 

48United States v. Sellers, 483 F.2d 37 (5th Cir. 19(3); United 
States v. Taneo, 459 F.2d If45 (lOth Cir. 19(2), cert. denied 409 U.S. 
914 (19'72); Sagansky Y. United States, 358 F.2d 195 (1st Cir. 1966) 
cert. denied, 385 U.S. 816 (1966). 

4·9United States v .. Stonehouse, 452 F .2d 455 (7th Cir. 19(1); 
see also Telephone Ne,·{s System, Inc. v. Illinois Bell Telephone Co., 220 
F. Supp. 62J., 638 (N.D. Ill. 1963). 

50Compare 8.ection 1084(d) I-Thich includes both "transmitting or 
receiving" -in its scope. 
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The drafters of section lo81f and the Congress were aware of the 

possibility that the public's right to receive news information was 

potentially limited by the proscription of subsection (a) of the 

statute. This recognition led to the in~lusion of the news reporting 

exemption of sUbsection (b) .51 The exemption has been interpreted 

broadly to include transmission of information to racing news publications 

(" scratch sheets"), as \·rell as to general circulation publications, so 

long as the "s.cratch sheet" is sold to the general public, and no bets 

or "ragers are accepted by the publication. 52 

IlKnowledge" is an essential element of the offense defined by 

section l084(a). A person engaged in the business of betting must 

"knowingly" make use of an interstate "Tire communication facility to 

transmit a bet and "Tager or gambling information. 53 "Actual" knowledge, 

51In testimony before the House Judiciary Committee, the Attorney 
General stated: 

Press information is not vital to the gamblers, but it is 
important to the American 'public. Therefore, this bill carries 
an exception for legitimate new's reporting of sports events. 
There is nothing in this bill which would in any way affect the 
press, radio, or TV in its reporting of sports events. 

S. Rep. No. 588, 87th Cong., 1st Sess. 3,(1961). 

52Kelly v. Illinois Bell Telephone Co., 325 F. 2d 148 (7th Cir. 
1963). The plaintiffs were successful in obtaining an injunction against 
the Telephone Company's threatened discontinuance of service under section 
l084(d). See also United States v. Kelly, 328 F.2d 227, 236 (6th Cir. 
1964) where the court indicated that it would be unreasonable to limit 
the ne",s reporting exemption to general news publications, which carry 
the same racing information as the "scratch sheets", even though they 
may be more widely used by bookmakers. 

53In United States v. Barone, 467 F.2d 247 (2d Cir. 1972) the 
appell~t DiBuono had been charged and convicted only of conspiracy to 
violate section 1084 title 18 U.S.C. 'Vith regard to his appeal, the 
court said: 
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however, need not be show·n. l1Kno:wledge ll will be found if the defendant 

could have reasonably foreseen or anticipated the consequences of his 

act. 54 

In addition, the Ninth Circuit has held that know'ledge of the 

illegality of the transmission of bets and grunbling information via a 

wire cOrnlnunication facility in int<::.r:state or foreign commerce is an 

element of the offense under section 1084(a). The courts found, however, 

that there is a rebuttable presumption55 that the defendant had such 

The appellants and the Government both assume, and we agree, that 
a conviction of conspiracy to violate 18 U.S.C. § 1084 requires 
a showing that the defendant knew or could reasonably foresee that 
interstate communication IfQuld be used in furtherance of the plan 
of action. 467 F.2d at 249. 

It could be argued that a distinction should be made between conspiracy 
to commit an offense--where knowledge of the act planned must logically 
be present--and the substantive offense--which can be committed 
unknowingly. Section 1084 title 18 U.S.C., however, apparently requires 
knowledge that an interstate communication facility is being used: 
"Whoever ... knowingly uses a wire communications facility for the 
transmission in interstate or foreign Commerce of bets . . . . II 

A recent case in the 9th circuit, however, has inexplicably held 
to the contrary: that". . . the, knowing use of interstate facilities 
is not an essentia:'e1ement of either the substantive offense or the 
conspiracy to commit it." United States v. Svrank, 441 F.2d 264, 265 
(9th Cir. 1971). The court does not explain this statement which, upon 
reading the language of the statute, appears to be unsupportable, unless 
Imowledge is read to limit "facili ty" and "bets" but not "interstate." 

51~See United States v. Pereira, 347 U.S. 1 (1953). 

55'Cohen v. United States, 378 F.2d 751 (9th Cir. 1967). In 
explaining the rationale for its holding, the court said: 

If knowledge of illegality is an element of the section l084( a) 
offense, those innocent of intentional wrongdoing are afforded a 
defense. . . . In contrast ,vi th the occasional or social bettor, 
the professional gambler vTi11 find it dif'ficu1t to go forward with 
evidence of ignorance of the 1mV' pertaining directly to his business, 
and even more difficult to prevail on that issue with the fact 
finders~ 378 F.2d at 756-757. 
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knmTledge of the lavT. 56 

Sect ion 1952 title 18 u. S. C. ,57 "Thich be ~ame law along with 

section 108L~ as part of the Attorney General's Program to Curb 

Organized Crime and.Racketeering,58 overlaps wHh section 1084. It 

has prese~lted some interesting construction issues: 

56The Ninth Circuit, however, is also the court which later held 
that knowledge of transmission by means of an interstate communication 
facility is not an element of the section 1084(a) offense. See note 53 
supra. 

57§ 1952. Interstate and foreign travel or transportation in 
aid of racketeering enterprises 

(a) l'lhoever travels in interstate or foreign commerce or Uses 
any facility in interstate or foreign commerce, including the mail, 
vri th intent to--

(1) distribute the proceeds of any unla,.,ful activity; or 
(2) commit any crime of violence to further any unlawful 

activity; or 
(3) otherwise promote, manage, es.tablish, carryon, or 

facilitate the promotion, management, establishment, or 
carrying on, of any unla,.,ful activity, 

·and thereafter performs or attempts to perform any of the acts 
specified in subparagraphs (1), (2), and (3), shall be ,fined not 
more than $10,000 or imprisoned for not more than five years, or 
both. 

(b) As used in this section "unlawful activityll means (1) any 
business enterprise involving gambling, liquor on 1vhich the Federal 
excise tax has not been paid, narcotics, or prostitution offenses 
in violation of the laws of the State in which they are committed 
or of the United States, or (2) extortion, bribery, or arson in 
violation of the la,vs of the State in "Thich committed or of the 
United States. 

(c) Investigations of violations under this section involving 
liquor or narcotics shall be conducted under the.supervision of 
the Secretary of the Treasury. 
Added Pub. L. 87-228, § l( a), Sept. 18, 1961, 75 Stat. L~98, and 
runended PUb. L. 89-68, July 7,1965,79 Stat. 212. 

58See note 4 and accompanying text, supra .. 
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The basic elements of section 1952 are travel, or use of a facility 

in interstate cormnerce with intent to distribute the proceeds of, cormn'it 

a crime of violence to further, or to other,vise promote any business 

enterprise involving gambling and the performance of any of the subsequent 

acts. tiFacility" has been held to include a conUllunication facility.59 

The basic elements of section 10811 are the use of a vire 

communication facility in interstate commerce in the business of gambling 

for transmission of vagers or gambling information. With the exception of 

"in the business of gambling, II these elements are also 'vi thin the scope 

of section 1952, since transmission of bets or gambling information is 

part of the promotion, or the carrying on of a gambling business. 

Although the same activity may be reached under either statute, a 

defendant is not placed in double jeopardy when prosecuted under both, 

it has been held, since different facts must be proven under the two 

statutes. 60 An intent to promote a gambling business must be proven 

under section 1952. Under section 1084, the prosecution must prove that 

the defendant was engaged in the business of gambling. 

59In United States Y. Smith, 209 F. Supp. 907, 916 (D,C. Ill. 
1962), the court said: 

Congress intended that communication facilities in interstate 
commerce should be included in the scope of the prohibitions 
of the statute, and to limit the application of the statute to 
. . . the actual physical transportation of material substances 
in commerce, ,,[ould defeat the intent and purpose of Co.1.gress in 
passing the statute. 

Also see United States v. Borgese, 235 F. Supp. 286· (S.D.N.Y. 1964). 

60United States v. Smith, supra at 919. 
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Although section 1952 might appear to be broader in its applicat.ion 

to communication of gambling information than section 1084, because it 

is not limited to persons in the business of gambling and does not include 

a, nevs reporting exemption, t,his hgs not been 'lihe case. Both nevIS 

pUblications and the individual I')ocial bettor are protected by the 

element of "intent" under section 1952: 

But § 1952 obviously poses no threat '~o innocent citizens. 
Its application is limited to those i.;ho act with intent to 
fUrther unlavTful act i vi ty . 61 

It would, therefore, seem that sections lo8Ll and 1952 could be 

used interchangeably to prosecute persons vho use an interstate vire 

communication facility to transmit bets or vragerhlg information as part 

of a professional gambling operation. 

III. ENFORCEMENT EXPERIENCE 

When section 1081f title 18 U.S.C. became law in 1961, along with 

section 1952 and 1953, the Justice Department anticipated that its use 

as part of the program to cripple interstate gambling syndicates would 

be significant,62 

6lErlenbaUgh v' United States, 409 U,.S. 239, 248 (1972). 

62There are "Tire service artivities in many cities throughout 
the country. Each of these organizations services the gamblirrg 
fraternity in a multiSt;ate area. . . . Necessarily the [Organized 
Crime and Racketeering] $ection intends to pursue only those 
operations with interstate aspects or ramifications suggesting a 
relation with more extensive syndicated activity. 

In addition, the civil implications· of the Transmission of 
Gambling Information Act promise ,to increase the section's workload 
substantially. 

Testimony of H.J, Miller, Jr." Assistant Attorney General, Oriminal 
Division, Department's of State and Justice, Th~ Judiciary, and 
Related Agencies Appropriations for 1963, Hearings Before a 
Subcommittee of the. Comm. on Appropriations of the House of 
Representatives.' 88th Cong., 1st Sess. 107 (1961). [Such hearings, 
hereinafter cited a::;; "House Appropriations Hearings" by Fiscal Year.~] 
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In 1963, Attorney General Kennedy vlas able to tell the Congress: 

These three laws have had the immediate effect of forcing 
many of the Nation's major racing wire services and several 
telephone gambling services to shut down. IRS figures ShOiv 
a sharp decline in gambling in the past year,63 

From 1961 to 1962--the first year in which section 1084 was in 

operation--tl1e numbe:r' of cases received by the Organized Crime and 

Racketeering Section of the Criminal Division increased by 33 percent,64 

due at least in part +;0 activity under 'tIle new statut.es, 

In'the third year of the antigambling laws' operation (1964-1965), 

the Congress was told that: 

The utility of the 1961 antigambling Imvs is being demonstrated 
not only by increased prosecutive action, but also by numerous 
intelligence reports showing that large interstate gambling 
operations are either shutting dOvm o~ becoming intrastate and 
relati vely minor in scope and profit.· 5 

In ~965, the Criminal Division delegated more authority under the 

new' statutes to the United States Attorneys' Offices. 66 Separate figures 

for prosecutions under section 1084 are not available, but composite 

figures for the years 1967 to 1973 for sections 108~f, 1952 and 1953 show 

an increasing number of cases brought and convjctions under the three 

statutes. 67 

63Iwuse Appropriations Hearings Fiscal Year 1964, 8-9 (1963). 

64)+03 cases '\orere received in fiscal year 1961, and 526 in fiscal 
year 1962. House ApJ2£02ria'vions Hearings Fiscal Year 1963, 108 (1962); 
and Fiscal Year 1964, IDS (1963). ,----

6SHouse Appropriations Hearings Fiscal Year 1966,88 (1965). 

66Ibid . 
""';-'"'"-

6'f Continued on next pa,ge. 
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Continued 
Total 

Year DI~fendants 

1967 152 
1968 108 
1969 122 
1970 166 
1971 380 
1972 360 
1973 319 

Dismissed 
48 
1~~ 

37 
72 

202 
101 
102 

Convicted & 
Acquitted Sentenced Percentage 

6 98 65% 
8 86 80% 

12 73 60% 
13 81 49% 
15 163 43% 
46 213 59% 
38 179 56% 

The conviction rate for all Federal crimes is much higher than 
under the three antigambling lai'is passed in 1961: 

All Federal Crimes Percent Convicted 
1967 83 
:965 80 
1969 81 
1970 77 
1971 72 , 
1972 75 
1973 75 

Derived from Administrative Office of the United States Courts, 
Statistical Report for the Commission on the Reviei·r of the National 
Policy Toyrard Gamoling, July 1974. 

0 
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IV. TEXT OF STATUTE 

§ 1081. Definitions 
As usea. in this chapter: 
The term "gambling ship" means a vessel used principally for the 

operation of one or more gambling establishments. 
The term "gambling establishment tl means any common gaming or 

gambling establishment operated for the purpose of gaming or gambling, 
including accepting, record~ng, or registering bets, or carrying on a 
policy game or any other lottery, or playing any game of chance, for 
money or other thing of value. 

Tile term "vessel" includes every kind of i,rater and: air craft or 
other contrivance used or capable of being used as a means of 
transportation on water, or on yTater and in the air, as well as any 
ship, boat, barge, or other water craft or any structure capable of 
floating on the water. 

The term "American vessel" means any vessel documented or 
numbered under the laws of the United States; and includes any 
vessel which is neither'documented or numbered under the layTs of 
the United States nor documented under the lai<lS of any foreign 
country, i:' such vessel is owned by, chartered to ~ or otherwise 
controlled by one or more citizens or residents of the United States 
or corporations organized under the layTS of the United States or of 
any State. 

The terlu ""\dre conuuunication facilityll means any and all 
instrumentalities, personnel, and services (a.mong other things, the 
receipt,' forwarding, or deli very of communications) used or useful 
in the transmission of writings, signs, pictures, and sounds of all 
kinds by aid of wire, cable, or other like connection between the 
points of origin and reception of such transmission. Added May 24, 
1949, c. 139, § 23, 63 Stat. 92, and amended Sept. 13, 1961, Pub. 
L. 87-216, § 1, 75 Stat. 491. 

§ 1084. Transmission of wagering information; penalties 
(a) vllioever being engaged in the business of betting or wagering 

knm,ingly uses a yTire communication facility for the transmission in 
interstate or foreign commerce of bets or ,.,agers or information 
assisting in the placing of bets or wagers on any sporting event 
or contest, or for the transmission of a wire communication vThich 
entitles the recipient to receive Noney Or credit as a result of 
bets or wagers, or for information assisting in the placing of bets 
or ,<lagers, shall be fined not more than *10,000 or imprisoned not 
more than two years, or both. 

(b) Nothing in this section shall be construed to prevent the 
transmission in interstate or foreign commerce of information for 
use in news reporting of sporting events or contests, or for the 
transmission of information assisting in the placing of bets or 
wagers on a sporting event or contest from a State where betting 
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on that sporting event or contest i.s legal into a State in which 
such betting is legal. 

(c) Nothing contained in this section shall create inuU1mi ty 
from criminal prosecution under any laws of any State, CommomTealth 
of Puerto Rico, territory, possession, or the District of Columbia. 

(d) When any common carrier, subject to the jurisdiction of the 
Federal Communications Commission, is notified in writing by a 
Federal, State, or local law enforcement agency, acting within its 
jurisdiction, that any facility furnished by it is being used or 
vTill be used for the purpose of transmitting or receiving gambling 
information in interstate or foreign commerce in violation of 
Federal, State or local law, it shall discontinue or refuse, the 
leasing, furnishing, or maintaining of such facility, after 
reasonable notice to the subscriber, but no damages, penalty or 
forfeiture, civil or criminal, shall be found against any common 
carrier for any act done in compliance with any notice received 
from a law enforcement agency. Nothing in this section shall be 
deemed to prejudice the right of any person affected thereby to 
secure an appropriate determination, as othervrise provided by law, 
in a Federal court or in a State or local tribunal or agency, that 
such facility should not be discontinued or removed, or should be 
restored. Added Pub. L. 87-216, § 2, sept. 13, 1961, 75 Stat. 491. 

{) 
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APPENDIX H . 

PROHIBITION OF THE IMPORTATION OR TRANSPORTATION 

OF LOTTERY TICKETS 

18 U.S.C. § 1301 

M.E.B, 

\ 
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I. LEGISLATIVE HISTORY 

The Federal lottery statutes have recently received nationwide 

attention. Since 1964, 13 states have retreated from a former policy of 

prohibition and now operate their mm lotteries. l Concern over a 

possible conflict between these lotteries and Fede,ral law2 has 

precipitated a recent act of Congress,3 which exempts State-run lotteries 

from the antilottery provisions of the United States Code. 4 The act -

represents a sUbstantial change in the Federal poltcy towards lotteries, 

which developed in the late 19th century. The last element in the 

construction of this policy I'Tas the precursor of 18 u. S. C. § 1301. 

Passed in 1895, it prohibited the importation or, interstate tTdb.spc;'rtation. 

of lottery materials. 5 

INew Hampshire, New York, New Jersey, Massachusetts, Connecticut, 
Pennsylvania, Michigan, Maryland, Illinois, Oh;io, Delaware,' Rhode Island, 
and'Maine. 

2Attorney General William B. Saxbe sent the governors of each 
State currently permitting lotteries a telegram stating that "Serious 
questions have arisen concerning the lottery that is being conducted in 
your State," and that 11 [t ]here is a distinct possibility that there are 
violations of the criminal provisions of the Federal code, Ii N. Y. Times, 
Aug. 31, 1974, at 1, col. 1. "AttorneyGeneral IVilliam B. Saxbe , 
promised representatives of 13 States at a meeting here [Washington] 
yesterday that he will not act to shut down their State-run lotteries 
for at least 90 days in order tQ give Congress time to amend Federal 
antilottery laws, 11 Washington Post, Sept. 7, 197 4, at 1, col. 8. 

3Act of Jan. 2,1975, Pub. L. No. 93-583,88 Sta~. 1916. 

~18 U.S.C. §§ 1301-1304 (1-970);, 39 U.S.C. § 3005 (1970). 

5See section III. 

. n 
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Lotteries flourished in the United States from the colonial period 

through the 1830' sand 18lfo' s .6 Usually sanctioned by law ,they were not 

only popular, but respectable. 7 

For many years after lotteries began to prevail it ims not 
regarded at all as a kind of gambling; the most reputable, 
citizens were engaged in these lotteries, either as selected 
ma.nagers or .as liberal subscribers. It was looked upon as a 
kind of voluntary tax for paving streets, erecting wharves, 
buildings, etc. , with a contingent profitable return for such 
subscribers as held the lucky numbers. 

By 18lfO, many fraudulent lottery schemes had been uncovered, and all 

lotteries fell into disrepute. 8 One by one, many States amended their 

cons-ei tutions, barring their legislature from authorizing any lotteries. 9 

Neverthel~ss, numerous lotteries flourished; many operated in States 

which supposedly forbade them, others I'Tere sanctioned by the remaining 

10 prolottery States. These firms used the United States mail as a 

conduit to solicit business in the antilottery States,lll'Thich were 

pm-Terless to interfere because of Congress' plena.ry pm-Ter over the mail. 12 

6See A. Spofford, "Lotteries in American History," S. Mise.- Doc. 
No. 57, 52d Cong., 2d Bess. 173 (1893) and J. Ezell, Fortune's Merry 
Wheel (1960). 

7Spofford, supra, at 174-5 

8 ' Spofford, supra. 

9Id. at 193. 

10Spofford, supra. 

llJ. Hare, Letter of the Solicitor of the Post Office Department, 
S. Misc. poe. No. 57, 39th Cong., 1st Bess. (1866) and D. Key, Letter 
from tqe Postmaster Gexi.eral, ILR. Exec. Doc. No. 22, ~6th Cong., 2d Sess. 
(1880)'.' " 

12"The Congress shall have 'Pm-Ter . . . To Establish Post- Offices 
and Post- Roads.. "U. S. Const,. art. 1 § 8, cl. 7. 
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Since the lotteries were not violating any Federal statute, these 

companies were able to operate unchecked. In response to this situation, 

statutes wel'e passed to deal ifith lottery material in the mail,13 

culminating in 1876 with the proscription of mailed circulars concerning 

lotteries .14 Opponents of the ,bill perceived this as a dangerous 

encroachment on States I rights, since it would be illegal for .a citizen 

of a lottery State to mail lottei'y material to another citizen of that 

State.15 The bill passed because of the public outrage directed towards 

lotteries and the absence of altern'ative methods to suppress them,16 

HOi-rever, the act was unenforceable o:=cause it did not specifically give 

postal authorities the power to detain letters which violated the 

statute17 and because the Fourth Anlendment prohibited the inspection of 

the contents of sea~'~' l;~ters. 18 

'13 Act of July 27, 1868, ch. 246, § 13, 15 Stat. 19L~ provided that 
"it shall not be lawfl.ll to . . . be sent by mail, any letter 9+. circulars 
concerning lotteries .... " 

, Act of June 8, 1872, 'eh. 335, § 149, 17 Stat. 283 reworded the 
above statute. The only SUbstantial change vras that only illegal lotteries 
ifere made subject to the prohibition. 

14Rev . Stat. § 3895, Act of July 12, 1876, ch. 186, 19 stat. 90. 

15Remarks of Mr. Whyte, 4 Congo Rec. 4262 (1876). 

16See report on 18 u. s. C. § 1302, infra, in Appendix I., 

17In 1878, Attorney General Devens determined that Rev. Stat. 
§ 3895 ,did not 'give the Postal Department the power to seize mail "Thich 
violated the statute. .4. fine i-laS the sole means of enforcement 
contemplated in the statute. Cf. Cammerford v. Thompson, 1 Fed. Rep. 
417 (Ky. 1880). Congress gave the Postmaster General this povre:r in 
1895. Act of March 2, 1895, ch. 191, 28 stat. 963. 

18It has always been held' that one has a right to an expectation 
of privacy with regard, to his letters "Thile they are in the mail. 
Ex Parte Jackson, 26 u.s. 727 (18TO. 
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In 1890, a new statute was passed. All nevrspapers containing lottery 

advertisements yTere prohibited from the mail.19 These advertisements 

were a major source of lottery ticket sales. Since unsealed newspapers 

are not protected by the Fourth Amendment,20 their contents may be 

inspected. Postal officials were, therefore, able to execute the lay{ 

prohibiting this type of mailed lottery solicitation and cripple these 

lotteries. Debates over this bill again saw the protagonists and 

antagonists arguing the rights of a State to sanction its· own 

institutions versus the inability of the other States to handle the 

problem. 2l In addition, this statute raised First Amendment questions. 

Did neyTSpapers have a First Amendment right to print lottery advertisements? 

Was a prohibition of one meanS of circulation of a paper an infringement 

on the freedom of the press?22 Once again the exigencies of the 

situation prevail over the countervailing constitutional arguments. 

I].lhe infamous Louisiana State Lottery was an essential factor in 

the passage of both of these acts. In 1868, a New York gambling syndicate 

secured an exclusive lottery franchise from a bribed Louisiana 

legislature. 23 Declaring that the i'ranchise would increase State revenues 

. and stop the flow of Louisiana gambling dollars out of the State, the 

J.9Act of September 19, 1890, ch. 908 § 1, 26 Stat. 465. 

20Ex Parte Jackson, 96 U.S. 727 (1877). 

2lSee report on 18 U.S.C. § l302~ infra, in Appendix I. 

22Id·. 

23Ezell, supra~ at 2t~3. "But as later revealed in testimony by 
the officers and incorporators in a fight over the profits, the issue 
'ioTaS not left to stand or fall "on its own merits, for the syndicate had 
liberally bribed carpetbagger and Negro legislators, Id. 
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legislature gave the syndicate a lucrative monopoly by prohibiting the 

sale of other lottery tickets in the state. 21j. The lottery ,'las not 

vrithout foes in the State, but its supporters were able to prevent 

attempts to revoke the franchise or authorize a second lottery in the 

State. 25 Because of the unenforceability of the 1876 statute,26 the 

Louisiana Stat,e Lottery vras able to continue its operation in flagrant 

violation of Federal law and embarked on its most profitable decade. 27 

By 18811, this ,'las the only lottery sa,nctioned by State law and the 

company had a virtual national monopoly. 28 Ninety-three perc'znt of its 

revenue ,,'las coming from out of State sales. 29 Scores of petitions 

flooded Congress begging for Federal eradication of the Louisiana. 

lottery. 30 The 1890 act injured t.he Louisiana lottery, 31 but the' 

final blovT came in 1892, when the Louisiana legislature ' .. enfboldened by 

the congressional action and dazed by the intensity of national outrage, 

24Id . at 243-4. 

25 11 The ease with which these measures were passed seem to justify 
the repeated claim that the company controlled every Louisiana 

. legislature from 1868 to 1892. II Id. at 245. 

26See discussion, supra. 

27Ezell, supra, at 249. 

280nly two other States, Vermont and Delaware, permitted 
State-sanctioned lotteries, but they did not authorize any during this 
period., Minorit;yc Report, H.R. Rep. No. 787~ Pt. 2, 50th Cong., 1st Sess. 2 
(1888). 

29Ez,ell, supra, at 25L 

30Ezell reports a concerted petitioning campaign undertaken by 
the clergy at 268. A large nUmber of such petitions were printed in~the 
Congressional Record from 1880 to 1895. 

31Repcirt of the Postmaster General, 1890, H.R. Exec. Doc.'No. )., Part lJ., 
51st Cong., 2d Sess. 14 (1890-1891). 
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refused to renevT the lottery's charter. 32 The lottery company found a 

nominal home in Honduras and held its drawings there. 33 The rest of its 

operation vTas conducted in Florida. 3~f The company found a new means of 

communicating with the populace. It organized an express company to act 

as a "private POS"t office," channeling circulars, tickets and money into 

the other States. 35 

Foes of the Louisiana lottery sprang into action and public 

outrage ,'ras again employed to secure new Federal legislation. 36 The 

32Ezell, :;:upra., at 267. 

3326 Congo Rec. 2356 (1894). 

34 Id . Mr. Pasco, Senator from Florida, explains that his state 
has been duped. 

A bill, app"arently intended to provide additional penalties for the 
suppression of lotteries, ioTaS passed through the Legislature, but 
the real intention of the nev lav seems to have been to prohibit 
only those lotteries actually operated in Florida. 

36Ezell, supra, at 268. Remarks of Mr. Broderick explain the 
need for further legislation at 27 Cong. Rec. 3031 (1895): 

Mr. Speaker, in 1890 Congress forbade the use of the United 
States mails to companies and individuals for the purpose of 
advertising lottery schemes. That lav has been evaded by using for 
such purposes the express,and it has been deemed necessary to amend 
the law so as to prohibit carrying in any way matter intended to 
advertise lotteries. . . . This bill has been commended by the Post 
Office Department. The la'·[ as it exists has given the Department 
uluch trouble . . . (An excerpt from the Postmaster General's most 
recent prior annual report on the subject vas read at this point, 
urging that a. bill such as the one under consideration would "strike 
at the root of this great evil and eradicate it.") A fevr years agq 
we had but one lottery in the United Stutes. Public sentiment was 
aroused against it. vThen the institu:tion was driven out by the 
legislation of the Congress and by the States it was reorganized 
in the territory of Honduras, and has been operating from that 
territory throughout the states of the Union, so "that today, 
instead bf having 011e lottery, as we had a few years ago, lye have 
a number. This lottery business has grown to such an extent that 
:it has shocked the moral sense of the people of the entire country, 
and it ought to be suppressed. " 
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precursor of 18 U.S.C. § 1301, forbidding the importation or interstate 

transportation of lottery material "Tas passed in 1895. 37 Pmver to enact 

the previous statutes had been found in Congress I plenary jurisdiction 

over the Post Office. 38 The 1895 act is significant in that, for the 

first ttme, Congress used its jurisdiction over interstate conunerce39 

to defeat this lottery. Constitutional issues ,vere not raised in the 

3"rAct of March 2,1895, ch. 191,28 Stat. 963. Sections 2,3, 
and 4 of the 1895 act were designed to in'i:.egrate the new measure into 
prior statutes relating to gambling, such as Rev. Stat. §§ 3894, 3929, 
and 1~041, last revised at 26 Stat. 1f65. Section lf emp01vered the 
Postmaster General to refUse to deliver ordinary letters which violated 
the statute, (See n. 17, supra). The ne,v aspects of the 1895 statute 
unrelated to the postal authority of Congress were contained in § 1 as 
follows: 

Be .it enacted :2L the Senate and House of Representatives of the 
United States of America in Congress assembled, that any person 
,vho shall cause to be brought I'Tithin the United States from 
abroad, for the purpose of disposing of the same, or deposited 
in or carried by the mails of the United States, or carried from 
one State to another in the United States, any paper, certificate, 
or instrument purporting to be or represent a ticket, chance, share, 
or interest in or dependent upon the event of a lottery, so-called' 
gift-concert, or similar enterprise, offering prizes dependent 
upon lot or chance, to be brought into the United' States, or 
deposited in or carried by mails of the United States, or tranSferred 
from one State to another in the same, shall be punishable in the 
first offense by imprisonment for not more than two years or by 
a fine of not more than $1,000, or both, ancl in the second and 
after offenses by such imprisonment only, 

38Ex Parte Jackson, 96 U.8. 727 (1877) held that Congress had the 
power to determine what should be excluded from the mails. ld. at 732. 

39"The Congress shall have Power . . . To regulate Commerce vrith 
foreign nations, and among the several states, and with the Indian 
:tribes. II U.8. Const. art. 1, § 8, cl. 7. 
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congressional debate. In fact, the most important issue discussed was 

whether charitable lotteries should be exempted. 40 Congress had fOillld 

that drafting a statute limited in its impact to destroying one lottery 

was difficult. 

The antilottery statutes were codified in 1909, t~l and the Act of 

March 2,1895, ch. 191, 28 Stat. 963 became 18 U.S.C. § 237. Hith the 

recodification of 1948, tl2 it became 18 u. S . C. § 1301. 

40The follo~ring occurred immediately before passage of the 1895 
meaSlrre on the Senate side at 26 Congo Rec. 4313 (1894): 

Mr. GORIYION: Mr. President, I agree with the Senator from Missouri 
(Mr. Vest) tbat this bill is too sweeping. I have not the slightest 
obj ection to confining ~.t to the 10tterJr business, but to provide 
that the offering of prizes shall be a penal offense at innocent 
church fairs and other little enterprises of that sort, it seems to 
me" is going beyond what we 'ought to attempt. 

As I understand the law now, as sustained by the decision of 
the Supreme Court, lottery tickets pure and simple are excluded 
from the mails. There is no ~uestion as to that. I think every 
provision that can be made should be made to reach the great 
Louisiana lottery and other enterprises of that sort, but I 
understand they are absolutely excluded from the mails today. 

Mr: HOAR: Perhaps the Senator did not hear my statement. The 
law excluded from the mails today lottery tickl?!ts, and also re~uired 
postmasters to refuse to deliver registered letters to persons and 
corporations who advertise them!?elves as engaged in tl1e lottery 
business; but it does not extend to other letters, and this, wL!.l 
only change the existing statute so as to cover other letters. 

Mr. GORMAN: There will be no objection to extending it to other 
~etters, but when you propose to extend it to'all these little gift 
enterprises and fairs, I think it is going too far. If the bill 
were confined to letters other than those registered, there would 
be no objection to it. 

Mr. HOAR: That part of it is not applicable to church fairs; it 
is only applicable to persons and corporations vrho advertise 
themseJ.ves as engaged in the lottery business, as the Senator will 
find '."hen he refers to the statute., 

41Act of March 4, 1909, eh. 321, 35 Stat. 1129. 

tf2Act of June 25, 1948, ch. 645, 62 Stat. 683. 
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II. COURT INTERPRETATION 

The Supreme Court affirmed Congress' power under the corrunerce 

clause to limit interstate lotte:..'y traffic in Champion v. Ames. 43 

Appellants argued tyro points. First, the statute viblated the Tepth 

Amendment because the avowed purpose of the statute, the destruction of' 

10tteries,44 is exclusively w·ithin the jurisdiction of the police pOifer 

reserved to the States. 1~5 Second, it "I-ras argued that lottery tickets 

were not articles of corrunerce. 1~6 The court, by a 5-1~ majority, decided 

the case under the theory of Gibbons v. ogde~47 as a straight corrunerce 

clause issue. 48 Since the court found that Congress was authorized 

43188 U.S. 321 (1903). 

44Act of March 2, 1895, ch. 191, 28 Stat. 963. 

45188 u. S. at 326-9. Appellants contend that if the States 
favored lotteries, this legislation 1wuld be deemed an lIunwarranted 
interference with the police pm-rer n~served to the States. II Id. at 
329. 

46Id . at 329-30. "Lottery tickets at most, are mere evidences of 
contacts made YTholly "I-Ti thin the boundaries of a State." Id. at 327. 

4722 U.S. (g. Wheat.) 1 (1824) .. 

48The Champion court (Harlan, J.) Cluoted from Mr. Chief Just:i.ce 
Marshall's opinion in Gibbons v. Ogden extensively, 188 U.S. at 346-47. 
(Ita;lics by the Champion court) : 

It is the power to regulate; that is, to prescribe the rule by 
which' co:mmerce is to be governed. This pavler, like all others 
vested in Congress, is complete in itself, maybe exercised to 
its utmost extent, and acknowledges no limitations, other than 
are prescribed in the constitution. -.-.. the power over corrunerce 
with foreign nations and among the several States, is vested in 
Congress as absolutely as it "I-rould be in a single government, 
having in:its constittutioU-the same-restrictions on the exercise 
of the pm-rer as are found in the ~stitution of the United States. 
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under the commerce clause to pass the antilottery statutes ,11-9 the Tenth 

Amendment issue was dismissed by the statement that "the power to 

regulate commerce among the States has been expressly delegated to 

Congress.,,50 The propriety of congressional action was not for the 

'courts to determine; the constitutionality was abundantly clear. 51 

If the carrying of lottery tickets from one State to another .be 
interstate co~nerce, and if Congress is of opinion that an 
effective regulation for the suppression of lotteries, carried 
on through such commerce, is to make it a crimim'.l offence to 
cause lottery tickets to be carried from one State to another, we 
know of no authority in the courts to'hold that the means thus 
devised are not appropriate and necessary to protect the country 
at large against a species of interstate co~ne1'ce" which, although. 
in general use and somel'That favored in both national and State 
legislation in the early history of the cOlliltry, has grown into 
disrepute and has become offensive to the entire people of the 
Nation. It is a kind of traffic loThich no one can be entitled to 
pursue as of right. 

The contrary position was argued by the dissenters in Champion v. Ames. 52 

For them, the Tenth Amendment precluded Congress from acting in an 

essentially local matter, and the "scope of the commerce clause of the 

Constitution .. . [should not] be enlarged because of present views of 

public interest." 53 

tj.9 After tracing the development of t,he comme,rce clause pOloTers 
subsequent to Gibbons v. Ogden, IBB u. S. at 3tJ.8-52, the Champion court 
affirmea congressional pmTer to pass the 1895 antilottery statute, Id. 
at 3tJ.7. 

50Id . 

5J Id . at 3hB. 

52Id. at 364-75, Fuller, C.J., along with Bre'\oTer, Shiras, and 
Peckham, J.J., in dissent. 

53Id. at 372. 
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The companion case, Francis v. United States. 54 however, tightly 

construed this antilottery statute. Mr. Justice Holmes annolli1ced that a 

list of ldttery subscribers and their bids vras not a "paper, certificate, 

or instrlunent purporting to be or represent a ticket, -chance, share, or 

interest in or dependent upon the event of a 10ttery"55 because it was 

not the purchaser's document. 56 This made it possible for the lottery's 

agents to sell tickets in many States, and then bring their lists of 

subscribers to one central location for the drawing. However, it was 

still illegal to transport advertisements across State lines, or to hire' 

an express company to transport any of these mate:rdals between States. 57 

III. TEXT OF STA'fUTE 

§ 1301. Importing or transporting lottery tickets 
vlhoever brings into the United States for the purpose of 

disposing of the same, or knowingly deposits .'-Tith any express 
company or other common carrier for carriage, or carries in 
interstate or foreign commerce any paper, certificate or 
instrument purporting to be or to represent a ticket, chance, share, 
or interest in or dependent upon the event of a lottery, gift 
enterprise, or similar scheme, offering prizes dependent in whole 
or in part upon lot or chance, or any advertisement of, or any list 
of prizes drawn or awarded by means of, any such lottery, gift 
enterprise, or similar scheme; or knowingly takes or receives any 
such paper, certificate, instrument, advertisement, or list so 
brought, deposited, or transported~ shall be fined rot more than 
$1,000 or imprisoned not mOl"e than two years, or bo·ch. 

54188 U.S. 375 (i901). 

55188 U.S. at 323. 

56Id . at 378. 

57The lists were transported by agents of the c.ompany. Their 
"movements were internal circulation within the sphere of the lottery 
company's possession .It 'Id. at 377, Holmes indicated that the case vTould 
have been decided, differently had the carriage 'been done by an independent 
carrier. Then, "it is commerce merely by reason of "b.he business of the 
carriage. " Id. 
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APPENDIX I 

I~ILING OF LOTTERY TICI(ETS OR RELATED ~ffiTTER 

18 U.S.C. § 1302 

M.E.B. 
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I. LEGISLATIVE HISTORY 

The Federal lottery statutes have recently received nationwide 

attention. Since 1964, 13 states have retreated from a former policy of 

prohibition and now ope~ate their ovm lotteries. l Concern over a 

possible conflict between these lotteries and Federal lavr2 has 

precipitated a recent act of Congress,3 which exempts State-run lotteries 

from the antilottery provisions of the United States Code. 4 The act 

represents a new direction in the Federal policy towards lotteries, 

which developed in the late 19th century. A major component of this 

policy has been 18 U.S.C. § 1302. Passed in 1890, it prohibits the 

mailing of lottery tickets or related materials, and newspapers containing 

lottery advertisements. 5 

lNew Hampshire, New York, New Jersey, Massachusetts, Co.nnecticut, 
Pennsylvania, Michigan, Maryland, Illinois, Ohio, Delaware, ,Rhode Island 
an'd }faine. 

2Attorney General William B. Saxbe sent the governors of each 
State currently permitting lotteries a telegram stating that !![sJerious 
questions have arisen concerning the lottery that is being conducted in 
your State,l! ,and that II [t]here is a distinct possibility that 'there are 
violations of the criminal provisions of the Federal.code,1l N.Y. Times, 
Aug. 31, 1974, at 1, col. 1. IlAttorney General'i'lilliam B. Saxbe promised 
representatives of 13 States at a meeting here [Washington] yesterday 
that he will not act to shut down their State-run lotteries for at le,ast 
90 days in order to give Congress time to amend Federal antilottery 
laws, II Washington Post, Sept. 7; 19'74, at 1, col. 8. 

3Act of Jan. 2, 1975, 'Pub. L. No. 93-583,88 Stat. 1916. 

418 U.S.C. §§ 1301-04 (1970); 39 U.S.C. § 3005 (19.70). 

5See section III for text of statute. 
;,1 
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Broadly, the 19th century sa,v Federal policy to"Tard lotteries 

shift from encouragement at the outset6 to regulation to the greatest 

extent possible consistent "7ith Federal jurisdiction:7 The movement 

tm-Tard Fed~ral regulation of lotteries encompassed many crucial issues 

in constitutional law, and it "Tas not accomplished ,,7i thout opposition. 

Motivation for congressional action was sometimes complex, but at major 

steps in the increased regulation of lotteries by the Federal Government 

the significance of the changing Federal role was raised and discussed. 

Major issues that were argued during congressional debate and 

before tl1e Supreme Court \'Tith regard to Federal regulation of lotteries 

included: 'the extent of the congressional power to regulate interstate 

commerce under Article 1, § 8;8 the role of the post office within the 

internal affairs of the States Ul1der clause seven of Article 1, § 8;9 

whether the reach of Federal police power' extends to proscribing y)'e,v 

10 crimes in a manner with which all States do not agree; the extent of 

6Congressional furtherance of lottery ventures is exemplified by 
the delegation of power to the corporation for the District of Columbia 
to operate lotteries, Act of May 4, 1812, ch. 75, 2 stat. 726. 

'Act of March 2, 1895, ch.' 191, 28 Stat .. 963. 

8"The Congress shall have Power . . .' To regulate Coriunerce 1-7i th 
foreign Nations, and among the several States, and "ri th the Indian 
tribes. . . .11 U. S. Const. art. I, § 8, cl. 3. 

9 11 The Congress shall have Power " To Establish Post Offices 
and Post Roads. . -. . If U. S. Const. art. I, § 8; cl. 7. 

l0'By qr.::iinition less explicit, such povrer could be found in the 
"necessary and proper tt clause, U.S. Const. art. I, § 8, cl. 18: "The 
Congress shall have Power . . . To make 8.11 Laws which shall be 
necessary and proper for carryiY).g into execution t:tte foregoing Po"Ters, 
and all other Po"rers vested by this Constitution in the Government of 
the United States, or in any Department or Officer thereof. 11 
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the protection afforded the States by the Tenth Amendment; 11 the nature 

of First mnendment freedom of the press protections from the congressional 

power to control adverti sement s appearing in nei-TSpapers; 12 and, the extent 

of F,ourth Amendment right of individuals to be secure in their persons13 

'Viith regard to having their mail delivered unopened and un que si:;i oned . 

Congress either openly or tacitly took a position on each of these 

issues in passing the antilottery measures. None of their efforts were 

overturned by the Supreme Court .llt 

The study of the constitutional issues of this problem cannot 

proceed in a vacuum. Congress was motivated by many important practical,' 

considerations. All but three States15 had prohibited lotteries by 1884 

11 II The., POI,rers not delegated to the United states by,the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, 
or to the people. If U. S. Const. amend. X. 

1211Congress shall make no law . abridging the freedpm of 
speech, or of the press.. II U. S. Const., alllend. I. 

1311The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated." U.S. Const., 'amend. IV. 

14Ex Parte Jackson, 96 U.S. 727 (1877), affirmed the constitutionality 
of Rev. Stat. § 3894 (18'75 ed.), the first cOhgre'ssional limit~tion of 
lotteries; In re Rapier, 143 u.s. 110 (1893), af:f'irmed extensions of 
congressional power made by the Act of Sept. 19, 1890, ch. 908 ~ 26 Stat. 
465; and Champion v. Ames, 188 u.s. 321 (1903), affirmed the 

'constitutionality of the Act of ,March 2, 1895, ch. 191, 28 Stat. 963, 
.i-Thich is substantially the same 'as 18 u. S. C. § § 1301-03. 

15'I'he Senate Committee' on Post Offices and Post-Roads surveyed 
the extant St,ate lottery statutes and constitutionai provisions in 188lt, 
during consideration of s. 1017, 48th Cong., 1st Sess., conce;ming the. 
prohibition of the mailing of lottery advertisements, 15 Congo Rec. 
4380-82 (1884). Of 38 States, only Delaware, Vermont and Louisiana did 
no-c completely prohibit 19tteries as of 188)+. Of those States, lotteries 
were limited to those specifically authorized py statute and in Louisiana 
were to be completely eliminated by 1895. After thor~)Ugh exposition of , 
this information, the synopsis. concluded, IIFr~m the foregoing it clearly 
appears that the bill reported by the committ(~eis not only within the 
power and duty of Congress, but is also in harmony w;i.th,and. in supportO"bf 
the policy of nearly every State··:tn~~-t.11,e Union. II Id. at, 4382. 

".~."~- <~ 
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and inaction by the Federal Government ,·rou1d have been a decisive 

position in favor of lotteries. The lotteries ",ere thriving because of 

the United Stp;tes ma;L1. It provided an ,ipexpensi Ve means for soliciting 

customers throughout the country from their headquarters in the states 

'which sanctioned them. Yet even more crucial, the mails "Tere protected 

from State interfer~mce16 and States which out1ai'led lotteries wel'e 

powerless to prev<;!nt these circulars and advertisements from crossiJ;lg 

their borders . Effective enforcement of the statutes was always a 

problem. The Fourth Amendment prohibited the inspection of the contents 

of sealed letters, so that it "Tas usually impossible to lmmi which 

letters violated the statute .17 

Lotteries flourished in the United States from the colonial 

period through the 1830 ',8 and 1840 I s .18 Usually sanctioned 'by law, they 

were not only popular but also respectable. 

For many years after lotteries began to prevail it was not 
regarded at all as a kind of gambling; the most reputable citizens 
were engaged in these lotteries, either as selected managers or 
as liberal subscribers. 19 

16 U. S. COllst., art. 1, ,§ 8, c1. 7. 

~7Ex Parte Jackson, 96 U.S. 727 (1877). See note 99, infra. 

18See A. Spofford, "Lotteries in American History,1I S. Misc. Doc. 
No. 57, 52d Cong., 2d Sess. 173 (1893) and ,T. Ezell, Fortune's Merry 
"lheel (1960). 

19Spofford continues: lilt "Tas looked upon as a kind of voluntary 
tax for paving streets, erecting wharves, buildings, etc., "\d th a 
contingent profitable return for such subscribers as held the lucky 

'numbers. Spofford, supra, at 174-175. 
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During this period, most States had similar experiences with 

lotteries and a certain pattern evolved. Private lotteries were the 

first to be banned because of the competition they gave State lotteries 

and the fraud and corruption they engendered. To further stifle 

competition some States also banned the sale of tickets of lotteries of 

other States. :H.Oivever, the State sanctioned lotteries were not free of 

problems either, and one by one State constitutional amendments were 

passed prohibiting the legislatures from conducting any 10tteries. 20 

Congressional experience in the District of Columbia was consistent 

Ivith this pattern. The Corporation of the City of vlashington, having 

been given the authority by Congress the preceding year, hired Samuel 

Blodgett to supervise a. lottery for public improvements in 1793. 21 

The Corporation soon regretted their choice when they Ivere criticized 

because Blodgett delayed the drawing. 22 Problems did not end when the 

drawing was finally held because the grand prize--a hotel--was not 

completed as had been promised. The winner successfully recovered from. 

Blodgett the difference between the value of the hotel and the amount 

stipulated as the prize. 23 

20Id . at 193. 

21Ezell, supra, at 102-3. 

22Id . 

23Id . at 103-4. Meanwhile, Blodgett ,'Tas selling ticl\:ets for 
another lottery. Sales were low .and cri tici sm high, so Blodgett finally 
dropped the matter completely. Id. at 105. Between 1799 and 1812, the 
Co~poration. denied all petitions for a lottery. 
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In 1812, Congress forbade the sale of lottery tickets in the 

District of Columbia unless the lottery ivaS expressly authorized by the 

law of some jurisdiction. 24 Again in need of money, less than three 

months later) CongI~ess authorized the District of Columbia to conduct 

lotteries provided the President approved and the amoill1t to be raised 

did not exceed $10,000. 25 T"Tel ve lotteries "Tere conducted under this 

act but this experience proved to be "TQrse than the last. 26 In 1821, 

the lottery supervisor defaulted on the $100,000 grand prize and the 

District of Columbia "TaS held liable to the winner27 for although the 

District of Columbia never entered the lottery business again, Congress 

was slow to regulate this area. 28 It was not until 1842 that all lottery 

ticket sales in the District of Columbia "Tere abolished. 29 

After the Civil War, congressional attention to lotteries shifted 

from the District of Columbia to the Post Office. The postal department 

24Act of Feb. 20, 1812, § 12, Code of laVTs for D.C. 286 (~819 ed.). 

25Act of May L~, 1812, cn. 75, 2 Stat. 726. 

26 Spofford, note 18, supra, at 177. 

27 .91ark v. Corporation of Washington, 25 u. S. (12 Wheat.) 40 (1827). 

281n 1823, ticket vendors had to be licensed. Lavs of Corp. of 
City of Washington to 1833, 247 (A. Rothvrell, 1833 ed.). In 1827, the 
statute that w01l1d become 18 u. S. C. § 1303 i'Tas passed to prevent 
postmasters or their assistl3.nts from becoming lottery agents. Act of 
March 2, 1827, ch. 61, 1~ Stat. 238. 

29 Act of August 31, 18Lf2, ch. 282, 5 Stat. 578. 
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was successfully being Ilframed" by several fraudulent lotteries. 30 The 

states "rere powerless in this situation,31 and some Federal action was 

necessary. The Post Office asked for statutory pOl'7er ·to deal ,,7ith the 

problem, but the bill did not pass. 32 The Post Office had been 

combatting the schemes under § 80 of their regulations, but this proved 

ineffective. 33 

The first limitation of lottery mail vTaS passed in 1868. It was 

passed as part of 'an act directed at various aspects of the Post Office. 31.~ 

It provJ.·ded that lI;t sl~all not be 1 f 1 t d 't' t ff' t "'- .• av7 u .0 epos:L - :Ln a ;pas o· :Lce, 0 

be sent by mail, an~ letters or circulars concerning lotteries, so-called 

gift concerts, or other similar enterprises offering prizes of any kind 

on any pretext whatever. 1135 A further provision allovring the postmaster 

30The Department uncovered schemes such as the following: a firm 
in !IT ew York ,.,ould obtain names of persons living in rural districts 
throughout the coUntry, and send through themaii circulars of a Tlgift 
enterprise" scheme which "ivas notoriously fraudulent. They were to 
receive, in answer to these circulars, a large amount of money every 
day. Whenever a complaint .Tas made that the money ,.,as not received, the 
firm. said that either it never received the money from the people or 
that it had mailed the promised package. Thus, the blame .raS always 
placed on the Post Department. H.R. Misc. Doc. No. 57, 39th Cong., 1st 
Sess. 2 (1866). 

31The perpetrators "\vould set up headQuarters outside of the States 
into which they mailed their circulars. Even if a State could get 
jurisdiction, under the la,'T of most States a conviction could not be had 
for obtaining money under false pretenses if the money was obtained by 
nleans of a promise which had not been fulfilled. An element of the crime 
is that the false representation must relate toa present or past fact. 
La Fave & Scott, Criminal Law 657 (1972). 

328. 148., 39th Cong.; 1st Sess. (1866). 

33Cong. Globe, 40th Cong., 2d Ses s. 1.~lT5 (1868). 

34' 868 4' 5 4 Kct of July 27, 1 ,eh. 2 .Q, 1 Stat. 19 . 

35Id., § 13. 

.. 

51 
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'to. epen letters suspected ef centaining lettery materials prehibited by 

the statute vras eliminated in cenference. 36 There was no. epen debate ever 

the substantive limitatien en themailingef lettery tickets and seemingly 

little dispute at that time. 

The preblems ef enf.ercing the new law "Jere seen perceived. The 

statute impesing penalties en pestal empleyees fer the unlaivful detentien 

0.1' delay ef mail ,.,as unaffected by the Act ef H368. 37, 

While it may be lo,"Tful ... to. detain ... a letter . l.,ithin 
the prehibitien ef the statute, it is unla,·rful fer him to. detain 
. . . any letter "lhich is net. * * .r: The ef.ficer mc;Ly have acted, 
in perfect geed faith . . . he may have had reasenable greund to. 
believe that the letter detained was within the prehibitien of 
the statute; and yet I cannet say . . . that such a plea weuld be 
a geed defence to. a public ~resecutien 0.1' to. a private suit by 
the persen aggrieved. 3C3 

Pestal empleyees had fevr ways to. ascertain with certainty the centents 

ef suspected lette~rs. In particular, letters are pretected frem search 

and seizure by the Fourth Amendment, 39 and ceuld net be epened vTitheut a 

search warrant. 40 

36Ceng . Glebe, lWth Ceng., 20. Sess. 4412 (1868). FarnsvJerth, 
reperting fer the Heuse Cenllllittee en the Pest Office and Pest-Reads, 
argued that this vreuld be a Ildangereus pmrer to. cenfer upen' pestmasters .11 

37Rev . Stat. §§ 3890, 3891. 

3812 Op. Atty. Gen. 538 (1868). 

391t has always been held that ene has a right to. an expectatien 
ef privacy ,dth regard to. his letters while they are in the mail. Ex 
:rarte Ja.cksen, 96 u. S. 727 (1877). See nete '99, j.nfra. 

40Search ,.,a1'1'ants were net' a cemmenly use,d weapen against lettery 
circulars. This might have been an effective precedure if the pestal 
autherities had werked in cenjunction with the Justice Department. 
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i'lhen the postal layrs were codified in 1872,41 the 1868 limitation 

on the mailing of lottery tickets and circulars was rei-lOrded, l~2 but only 

illegal lotteries were made subj ect to the statutory exclusion. There is 

no record of any debate or report concerning this important change. L~3 It 

is unclear yThether Congress had ahrays intended to exclude matters 

dealing vith illegal lotteries and was merely correcting the old statute 

or y,hether this in fact represented a change in congressional. policy. 

The 1872 version ,'las repeated in substantially the same form in the 

Revised Statutes. 44 

In the next few years, yrhile the country was in the grips of a 

depression, criticisDl of the several State-sanctioned lotteries 

intensified. Betveen 1872 and 1876, seven states enacted constitutional 

amendments forbiddirg their legislatures from authorizing lotteries for 

any purpose. LI5 Yet the populace was buying more tickets than ever. The 

Attorney General of Ne'l" York reported that there were 33 lottery agencies 

in Neif York City alone rec(;;iving an average of 7661 ordinary and 1993 

registered letters per veek. 46 

41Act of June 8, 1872, ch. 335, 17 stat. 283. 

42Id . at 149. The provi sian read as follol'fS: 
SeZ' 149. That it. shall not be lawful to convey by mail, nor to 

deposit in a post office to be sent by mail, any letters or circulars 
concerning illegal lotteries, so-called gift concerts, or other 
simi1ar enterprises offering prizes, or concerning schemes devised 
and intended to deceive and defraud the public for the. purpose 'of 
obtaining money under false pretenses, and a penalty of not more than 
$500 nor less than $100, yri th costs of prosecution) is hereby imposed 
upon conviction, in any Federal court, of· the violation of this 
section. 

1~3Inintroduc;ing the 'bill, H.R. 1, 420. Gong., 20. Sess';' (1872), Sen, 
Farnslwrth., speaking for the House Comm;ittee on the Post Office and Post
Roads', said that there were no major changes. Congo Globe, 42d Cong.) 20. 
Sess. pt. 1, 15 {1872). 

. 44Rev . Stat..§ 3894. 

46Ezell, §p.l?~~ at 238. 

1~5stafford, supra, at 193 . 
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He estimated that millions of dollars annually ,·[ere flowing into 
their tills, making them "financial vampires" sucking the 
life-blood of legitimate business and "inflicting upon society 
a species of distempered mental leprosy, "Thich will require years 
to re~ove. 

In 1876, Congress amended section 3894 by striking the word 

;'illegal. ,,!~7 The change meant that Congress had determined that the 

exclusion of lottery materials from the mails ivas to extend to all 

lotteries, i.,hether authorized by state governmen~s.or not. Because the 

statute. "Tas altered specifically to change Federal policy from limiting 

only illegal lottery materials to regulating lotteries regardless of 

legality according to state lal." the change i·ras significant. The change 

was debated fully on the floor of the Senate, giving the first clear 

indication of what was to come. !~8 Despite the assertion of the chairman 

of the House Committee on the Post Office and Post-Roads that the bill 
... 

contained no material changes,49 a~d subsequent passage in the lower 

body with no debate,50 Senate. agreement was not obtained easily. Many 

of the major and recurring issues of constitutional import were, perceived 
•••• ,< 

in the Senate, fervently argued on th~ floor, and decisively answered 

"fith the vote favoring the propriety of the proposed regulations. 

"Certainly the Senate does not mean to decide, " argued Senator Whyte, 

Itthat the citizens of a State where lotteries are legal have no right to 

47Actof July 12, 1876, eh. 186, § 2, 19 Stat. 90. 

484 Congo Rec. 4261-64 (1876). 

49I d. at 695. Speaking as to modification of Rev. Stat. § 3893, 
relating to obscene books as well as to the lottery provision, Cannon' 
responded, to a challenge that "the proposed bill in no wise changes the 
laW' as it nOl, is except to provide a penalty for the circulation of 
obscene literature." 

504 Congo Ree. 3656 (1876). 
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send a lottery scheme from one portion of the state to another. That 

seems to me to be interfering'with the rights of the people of the 

states where they choose to think that the sale of lottery tickets is 

not criminal or improper. u51 

The answer to the Senator's question was given by the chairman of 

the sponsoring committee: 52 it was "for the best interests of the country 

to strike out the word 'illegal' and to prohibit the transmission through 

the mails of any matter relating to 10tteries.,,53 The debate became 

.51Senator vlhyte continued at 4 Congo Rec. 4262 (1876) by outl~ning 
briefly the changing perspective on lottery activity within the States 
and decrying congressional interference: 

In many States a great change has come over the minds of citizens 
of the States. In my oym state for Ilfan:v:'years lotteries' were 
authorized. He have built monuments,;: tre have raised moneys for 
various public institutions--and El0<}i>~ Kentucky, in. other States-
by means of lotteries; but lotte:;.'ies b;:t~~.not now tolerated in my 
State nor are lottery tick.ets permi ttJa. tdb"§sold in the State. 
Therefore, as far as Maryland is concerned, this would have no 
application wha"tever; but in States like Louisiana, Kcntucl{y, 
Alabama, or Georgia, and Virginia, where I think they' are permitted 
to draw lotteriesoi some character, it would be highly improper, in 
my juo.gment, to allow the postmasters to prevent the circulation of 
lottery circulars while those ,States allow·lotteries. The provision 
of the ,1al'T as it now stands operates upon "illegal lotteries" only, 
upon lotteries that are unauthorized by the law, and I submit to 
the Senate that the law should stand as it nmT stands, so far as 
this second section is concerned,. 

52Mr . Hamlin, for the Senate Committee on Post Offices and Post
Roads and the Post Office Department, 4 Congo Rec. 4262. 

53~ Cong. Rec. 4262. "That is precisely what we mean, tI continued 
Hamlin, who then developed the rationale 0:(' the Committee position: 

The difficulty which the Department labors, under is in determining 
what are and i-That are not legal lotter~es. A great many schemes 
are gotten up, some in the Territories, some of them in operation 
today apparently YTi th the forms of lai-T, but yet of doubtful legal 
force, and they are transmitting their matter through the mails, 
and: the i-Thole thing proves to be a fraud upon the community; and 

,the question arfses i'Thether it is not ,-riser and better to treat all 
lotteries, i'Thetherlegal or illegal, as precisely the same, or as 

" 
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emotional and extreme. Likely reflecting the fears of the majority of 

the populace, particularly with regard to the powerful Louisiana lottery, 

Congress follo'-Ted these arguments and approved the bill. 54 

The famous Louisiana lottery ,.,as an important factor in this and 

future congressional,action. In 1868, ~ New York ganililing syndicate 

secured an exclusive lottery franchise from a bribed Louisiana 

legislature. 55 
. 

Declaring that the franchise "Tould increase State 

revenues and s'bop the flb,., of Louisiana gambling dollars, out of the 

State, the legislature gave the syndicate a lucrative monopoly by 

prohibiting the sale' of other lottery tickets in the State. 56 In exchange 

for a payment of $40,000 per year, the company vas exempted from all 

taxes '.57 The lottery was not without foes within the State, but its 

a system of gambling which a wise course in legislation will not 
only ,justify but demand at our hands shall be stopped. 

Senator West's reply demonstrates the clarity with l.,hich the issue was 
seen: 

. [I]t is not in the p.ower of the Congress of the United States 
to resist carrying throvgh the mails of any such papers. Where public 
morals are concerned, according to the first clause of the bill, 
(pertaining to obscene matter passing through the mails ) it is a 
very different question, because no State legislates for the 
transmission of obscene publications or immoral pUblications; but 
if a State chooses to authorize and legalize a lottery, call it 
gambling, - if you please, and gambling it is, that is a matter 
entirely for the consideration of that State, and it does not offend 
public morals to that extent that those things do to which other 
provisions of the bill apply. 

5~4 Congo Bee. 4264 (1876). 

55Ezell, supra, at 2~3 IIBut as later revealed in testimony by the 
officers and incorporatox'H in a fight over the profits, the issue "ras not 
,left to stand or fallon its own merits, for the syndicate had. liberally 
bribed carpetbagger and NEgro legislators. It 

56Id .. at 243-1fl( 

57Id. at 243 



·7ATIONAL GAMBLING COMMISSION' 
Cornell Study--195 

supporters were able to prevent attempts to revoke the franchise or 

authorize a second lottery in the State. 58 

The 1876 change did not have the desired result of extinguishing 

the State sanctioned lotteries. Again, the Postal Department was Unable 

to effectively enforce the new' law. Soon after enactment, the Postmaster 

General instructed postmaGters to refuse to receive or deliver letters 

addressed to lottery companies or their agents, on the assumption that 

such mail concerned a lottery.59 Again, the Attorney General adyised 

that the Post Office did not have this authority and concluded that the 

statute tiid not confer any. power of seizure nor any right of detention; 

the means of prevention cont"mplated by the statute was a fine. 60 The 

Attorney General also determined t~at newspapers, vThich are open to 

inspection, are not circulars and are not subject to the 1876 statute. 61 

58 liThe ease with which these measures vTere passed seem to justify 
the repeated claim that the company controlled every Louisiana legislature 
.from 1868 to k892." Id. at 245. 

59Id . at 21~0. Compare with the opposite result in 12 Op. Att 'y. 
Gen. 538 (1868) and 18 Op. Att'y. Gen. 306 (1885). In 1895, Congress 
explicitly gave the Postmaster General the power to refuse to deliver 
ordinary let.ters ,·[hich violated the statute. Act of March 2, 1895, 
ch. 191, § 4, 28 Stat. 963. 

6°16 Op. Att'y. Gen. 5(1878). Restated 18 Op. Att'y. Gen. 306 
(1885). Ezell gives some background for this decision: 

The management decided to test the legality of the l"ederal law of 
1876. Ben Butler, stormy petrel of the Civil }Tar, postwar . 
politician king-pin, and the brother-in-la,v of. the Secretary of 
the Treasury, headed a corps of nine lai·ryers to press the fight. 
Howard reportedly hurried to Washington for personal interviews 
with President Rutherford B. Hayes and Secretary of the Treasury 
John Sherman, a move interpreted by northern ne'vspapers . aEi all: 
attempt to inj ect the lottery into national politics.. Despite 

. numerous indications that the lottery ,vas un]?opular, the Attorney 
General handed dovm a decision which "Tas berated bY'lott~ry foes 
as sustaining the law of 1876 but at tnesameti.ri1e preventing its 
en.forceinent. I'd. at 247-8. . . 

610p : Att 'y. Gen. at 309. 
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The Louisiana lottery vas able to continue its operations in flagrant 

violation of the statute and embarked on its most profitable decade. 62 

Ninety-three percent of its revenue vias coming from out of State sales. 63 

There vere many smaller lottery schemes being perpetrated on the 

public at this time; although after 1878, none of them were legal in any 

State. 64 In reply to a resolution of the H01;lse of Representatives 

calling for information regarding the use of the mails for lottery 

IllJ.rposes, the Postmaster General described many schemes that were being 

perpetrated on the public. 65 This report shovs the' great effort which 

the Postal Department ·put into investigations of lotteries. One-hundred 

and thirty-six names vrere' listed as being those gf persons conducting 

fraudulent 10tteries. 66 

Pressure upon Congress to take further action against lotteries 

mounted. The 1880's saw scores of petitions begging for congressional 

eradication of the Louisiana 10tt~ry.67 Countless bills were introduced 

62Ezell, supra, at 249. 

63Id . at 251. 

64Id . at 2i~1. TvTO other States, Vermont and Delaware permitted 
lotteries authorized by their own legislature, but they had not 
authorized arty during this period. H.R. Rep; No. 787 Part 2, 50th Cong., 
1st Sess. 2 (1888). See note 15, supra. 

65H.R. Exec. Doc. No. 22 ir6th Cong., 2d Sess. (1880). 

66Rev . Stat. §§ 3929, 4041 gave the Post Office Department the 
authority to retain money orders and registered letters sent to fraudulent 
lotteries. The l?ostmaster General IV8.& to determine vlhich lotteries were 
fraudulent. 

67Ezell reports a concerted petitioning campaign lmdertaken by 
the clergy at ,268. A.large number of such petitions were printed in the 
Congressional Record from 1880 to 1895. 
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to accomplish this and related purposes. Most of them were never 

reported out of committee. 68 The atmosphere reQuired decisive action. 

68There was much lottery-related congressional activity over the 
years 1876-90. Approximately ten bills a year were read and sent to 
commi ttee from the 1+8th to the 51st Congresses concerning lotteries. One 
such bill was H.R. 5933; 50th Cong., 1st Sess. (1888), which concerned the 
prohibition of the advertising of lottery tickets in the District of 
Colunibia. Debate concerning H.R. 5933· typifies the arguments and 
divisions of Congress at the period, 19 Congo Rec. 1153-1161 (1888). 
Ex Parte Jackson was extensively relied upon at 19 Cong. Rec. 1155 ,to 
show the restrictions imposed upon Congress vrith regard to regulating 

. lotteries by the First and Fourth Amendments. Proponents of the bill to 
eliminate lottery advertisements in the District of C'olumbia often 
argued emotionally, denying that they could be circumventing constitutional 
guarantees: 

I knmr it will be insisted that the prov,isions of the bill will 
be an abridgment of the Ilfreedom of the press," but, Mr. Speaker, . 
it will not abridge any tlfreedom of the press" to do right or to 
publishwhatevermaY.£.lromote the good of mankind. It is not a.esigned 
to take aimy any proper or legitimate right of the press, but only 
to restrain and prohibit all license to perpetrate a vrrong by 
enticing ,the young and unsuspecting into habits that will lead them 
into ruin, as has heretofore been done in many instances. Some'of 
the blackest deeds in the catalogue of crimes have been committed 
under the plea of liberty. On the way to the guillotine Madame 
Roland, [sic] exclaimed, "0, Liberty! Liberty! what crimes are 
committed in thy name." Remarks of Mr. Glass, id. at 1156. 

Those opposed to further congressional action argued as follows: 
1'1hat is the Louisiana J:ottery? It is an institution authorized, 
organized, and created by the organic law of, a sovereign State ot 
this Union. It is a legal institution in so far as the State 01 
Louisiana can make it so, as completely as any institution chartered 
by any State in this broad land. Now, my friend'Trom Illinoi,s 
[Mr. Cannon] knows that in so far as we can exercise this pDvrer' in 
reference to the Louisiana lottery vTe can eQually exerCisE',it with 
reference to ill1Y banking institution chartered in the State of 
Louisiana or elsewhere. Now, I wish to ask my friend this Question: 
If i·re can say to this lottery company, a ohartered institution, 
bearing the stamp and impress of the authority ofa State law--
nay, of the constitution of one of the States of-this Union--
"Your advertisement shall not be published in any pewsIJaper issued. 
in the ,District of Columbia," why can we' not say t'osome banking 
corporation authorized in the State of Louisiana, or, if you choose, 
in the District of Columbia, tlyou shall not receive the moneys of 
this lot~ery company as deposits in your vaults?" Rema;t'ks of Mr. ' 
Compton, id. at 1157. 

H.R. 1159 was defeated 119-113 vri th 91 not voting, id. at 1161, showing 
the closeness of the issue. The excerpts given are representative of the 
nature of the arguments on the floor and the extent to which Pfrtinent 
issues were raised and overcome. 
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The tenor of popular feeling eclipsed arguments about the propriety of 

congressional usurpation of State functions in a federalist system. 69 

In a special message to Congress concerning 10tteries,70 President 

Benjamin Harrison urged that it was beyond the powers of the States to 

control the-Louisiana lottery. 

If the baneful effects of the lotteries were confined to the 
States that give the companies corporate powers and a license to 
conduct the business, the citizens of other States, being 
pOvl'erless to apply remedies, might clear 'themselves of . 

,responsibility by the use of such moral agencies as were within 
their reach. But the case is not so. The people of all the 

69Congressional timidity was evoking severe criticism in the 
press. 

The Cincinnati Commercial Gazette, July 19, 1890, bluntly called 
Congress the protector of the lottery and denominated the Louisiana 
firm the !!Uni ted States Lottery!! since 97 percent of its revenue 
came from outside the State. Later it said the name should be the 
rtCongressional Lottery!! if the present session ended without action. 
The Ne.T York Herald pointed out that the lottery! s robbery and 
demoralization vas possible only through use of the mails and that 
the traffic .Tas no less criminal than polygruuy, against vhich 
Congress had taken stringent measures. The Philadelphia Press 
called the government! s unw'itting role a "national shame tl and added 
that congressional action at this time vould probably influence 
Louis'iana to deny a new charter. Ezell, supra., at 260. 

70 A Compilation of the IVlessages and Papers of the Presidents 
1789-1897 (J. Richardson e~, 80-81, H.R. Misc. Doc. No. 210, Part 9, 
530.. Cong., 2d Sess. (1894). The same message was reprinted at 21 Cong. 
Rec. 7916 (1890). Ha;rrison! s message .Tas based upon the increasing 
-c;c;ncern reported by the Postmaster GEmeral, John Hanamalter. In his 
1889 annual report, Wanamaker had decried the ineffectiveness 'of, 
existing Federal lav in dealing '\oTith the Louisiana lot~ery, Report of 

, the P ostmast er Gene:r:al, 1889, H. R. Exec. Doc. No. 196) 51st Cong., 1st 
Sess. 39-Lfl, (1889-90). This prompted Harrison to ask for new antilottery 
legislation in 'his first message to Congress, Richardson, l~l~: 

The unsatisfactory condition of the la"lf, relating to the 
transmission through the mails of lottery advertisements and 
remittances is clearly stated by the Postmas'\jer General and his 
suggestion as to amendments should have your favorable consideration. 

The President also Qomplained of conditions in the District of Columbia 
in his message, Richardson, 81: . 

The national capital has become a sub-h~adquarters of the 
L.ouisiana Lottery Company, .and its numerous agents and attorneys 
are conducting here a business involving probably a larger use of 
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States are debauched and defrauded. The vast sums of money 
offered to the states for charters are dravm from ,the people of 
the United States, and the General Government through its mail 
system is made the effective and pi"ofitable medium of intercourse 
between the lottery company and it'oS victims. . . . The use of 
mails by these companies is a prostitution of an agency only 
intended to serve the purpose of a legitimate trade and a decent 
social intercourse. 

Harrison was speaking on the recommendation' of his Postmaster General, 

John Wanamaker, vrho had written in a special report that the llentire 

Post Office Department is in point of fact the principal agent of the 

Louisiana State Lottery Company:"71 

From 1884 to 1890, each Congress grappled with the question of 

banning from the mail newspapers containing lottery advertisements. 72 

This mailing was a major source of lottery ticket sales. Since unsealed 

newspapers are not protected by the FourthAmendment,73 they may be 

inspected. Postal officials vlOuld be able, therefore, to enforce the 

law prohibiting this type of mailed lpttery solicitation and cripple the 

LQuisiana lottery. 

the mails than that of any legitir.m:rte business enterprise in the 
District of Columbia. There&e:ems t;;o be good reaS0n to be'lieve 
that the corrupting touch of ih'ie£U?o,/Jgents has been f'el t by the 
clerks in the postal service and by some of the police officers of;, 
the District. 

71 s. Exec. Doc. No. 196, 51st Cong., 1st Sess. 3-4 (1889-90). 
From vlanamaker IS perspective this may have beEm merely demoralizing to 
the Post Office, but to the President and to' Congress the political 
impact of the role of the Post Office in the propagation of the 
Louisiana St,at<;!Lottery ,'ras disasterous. No State la,v could restrict 
the U. S. Post Office's a:uthority to carry the mails and thus only 
Congress could eliminat.e the plague. 

72See S. Rep. No. 233~'48th Cong., 1st Sess. (1884); H.R. Rep. No. 
826, 48th Cbng., 1st Sess. (1884); s . Rep. No. 11, 49th Copg~, ls:;t Sess. 
(1886); H.R. Rep. No. 2678, 49th Cong., 1st Sess. (1886);H.R. Be]?; No. 
787, 50th Cong., 1st Sess. (18S8); S. Rep. No. 1579, 51st ·Cop.g.{l~t 
Sess,. (1890). ,"\(,, 

73See discussion of .Ex Parte Jackson, infr<;l.. 
\\ 
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In 1890, such a statute yTaS passed. 74 The debates which led up 

to passage 75 raised the following question. Is there any limitation on 

7L~Act of September 19,1890, ch. 908, § 1,26 Stat. 465. 
No letter, postal-card, or circular concerning any lottery, 

so-called gift concert, or other similar enterprise offering prj,zes 
dependent upon lot or chance, or concerning schemes devised for the 
purpose of obtaining money or property under false pretenses, and 
no list of the dralfings at any lottery or similar scheme, and no 
lottery ticket or part thereof, and no check, draft, bill, money, 
postal note, or money-order for the purchase of any ticket, tickets, 
or part thereof, or of any share or' any chance in any such lottery 
or gift enterprise, shall be carried in the mail or delivered at 
or through any post office or branch thereof, or by any letter 
carrier; nor shall any nelfspaper, circular, pamphlet, or pUblication 
of any kind containing any advertisement of any lottery or gift 
entGrprise of any kind offering prizes dependent upon lot or chance 
or containing any list of prizes ayTarded at the drawings of any 
such lottery or gift enterprise, Ifhether said list is of any part 
or all of the drawing, be carried in the mail or delivered by any 
postmaster or letter carrier. Any person who shall ImmTingly 
deposit or cause to be deposited, or who shall knmTingly send or 
cause to be sent, anything to be conveyed or delivered by mail in 
violation of this section, or Ifho shail lO,"i.owingly cause to be 
di=li vered by mail anything herein forbidden to be carried by mail, 
shall be deemed guilty of a misdemeanor, and on conviction shall 
be punished by a fine of not more than five hundred dollars or by 
imprisonment for not more than ,one year, or by both such fine and 
imprisonment for each offense. Any person violating any of the 
provisions of this section may be proceeded against by information 
or indictment and tried and punished, either in the district 
at which the unla\vful publication yTaS mailed or to Ifhich it yTaS 
carried by mail for delivery according to the direction thereon, or 
at which it is caused to be delivered by mail to the person to whom 
it is addressed. 

Not. only does this enactment change the law with respect to 
ne"\vspapers, o11t also with respect to the public. For the first time, the 
citizens who bought lottery tickets would be liable for c:;dminal penalties. 
It was hoped that this "\wuld decrease s ares: "The ci ti zen Ifho respect s 
the law, or is afraid of its majesty, will hesitate, to take the chances 
of prosecution." H. R. Rep. No. 2844, 51st Cong., 1st Sess. 3 (1890). 

75Substantially the same bill Ifas reported out of committee and 
debated in each Congress from 1884 to 1890. The arguments that were 
presented during that period ,vill.be discussed topically here, rather 
than chronologically. 
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the congressional power to limit mail it finds injurious to public 

health and morals?76 Proponents argued that Congress had a duty to 

Il protect the general welfare and morality of the people against the 

pernicious effects of lotteri~s.,,77 Opponents were skeptical of this 

"duty. I! Did it mean that Congress could regulate St'ate-sanctioned 

institutions other than lotteries, or the contents of newspapers other 

than lottery advertisements?78 

76Th~ bill's advocates repeatedly maintained that Ex Part~ 
Jackson, 96 u.s. 727 (1877), conclusively determined that~his statute 
was constitutional. The court had stated that '1t]he right to designate 
what shall be carried necessarily involves the right to determine Ifhat 
shall be excluded." Id. at 732. However, as the opposition points out 
(Minority Report, S. Rep. No. 233, 48th Cong., 1st Sess. 15 (1884)) 
from the next sentence of the Jackson opinion: 

The difficulty attending the subj ect arises, not from the want of 
power in Congress to prescribe regulations as to what shall 
constitute mail matter, but from the necessity of enforcing them 
consistently \·ri th rights reserved to the people, of far greater 
importance than the transportation of the mail. Jackson at 732. 

77Proponents fOill1d this duty in the decision of Phalen v. Vixginia 
49 U.S. (8 HOlf.) 163, 168 (1850): 

The suppression of nuisances injurious to public health or morality 
is among the most important duties of government. Experience has 
shown that the common forms of gambling are conwaratively innocuous 
when placed in contrast with the widespread pestilence of lotteries. 
The former are confined to a few persons and places, but the latter 
infests every class; it preys on the hard earnings of the poor; it 
plunders the ignorant and the simple. Quoted in the Majority Report, 
S. Rep. No. 233, 48th Cong., 1st Sess. 1 (188l~). 

As the Minority Report, id., points out, h01vever, the coui't was here 
referring to the duties of state government. 

:r 

7811 If 'Congress may exclude from the mails a nevTspaper or periodi'cal 
\·rhich contains an advertisement of a lottery) it may make nonmailable. 
nelfspapers and periodicals in w'hich are printed advertisements, reports 
or editOrials vThich in its judgment the people should read!' Majority 
Report, H.R.Rep. No. 787, 50tb. Cong., 1st Sess. 1(1888), See also 
remarks ~f ~tr. Compton, note 68 sUEra. 
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The bill's advocates contended that not only were Louisiana's 

rights at issue here, but more importantly, the rights of the other 3'7 

States. These States 'were pOlferless ·t.o protect their citizens from the 

Louisiana lottery because the Federal Governme'!:t. had complete control of 

the mails. 79 The antagonists did not successfully counter this argument. 80 

~hey did not explain hOlo[ these States "ifere to close their borders to 

mailed lottery solicitations. These adversaries were more concerned 

vith the8l 

'79But in spite of this rigid legislation on the part of the 
several states they are still unable to protect their citizens 
against the demoralizing influence and the seductive schemes of 
the lottery company in the State of Louisiana, and vTill continue 
to be so long as every mail train of the United Sta+,es ,may bring 
and scatter ... within their territory newspapers containing 
flaming advertisements, depicting how money and fortunes may be 
made, vithout care and without labor, by investing only a portion 
of their hard-earned savings. Against this evil, condemned by 
public opinion and by their laws, the States are helpless. The 
pOlfer to regulate the mail--to say what shall be carried' and "That 
sha13. not be carried--is vested solely in Congress. We are therefore 
of the opinion that it has become the duty of Congress to aid the 
States in making their OIID la'\'Ts effective, and to no longer permit 
the institutions of one State to daily violate the laws of the 3'7 
other states by means of the mail service. This bill '\fQuld effect 
this purpose. Its proviSions are moderate. Every feature of it 
has been sanctioned in advance by the Supreme Court in the case of 
Ex Parte Jackson (96 U.S. '72(7). Minority Report, n.R. Rep. No. 787 
Part 2, 50th Cong., 1st Sess. 2 (1888). 

80Ult is equally clear that the several States are invested i\ith 
full and ample authority to deal with the whole sub,ject. Most of them, 
as shovrn by the majority report, have already provided fully for the 
suppression of this evil. Their action, instead of furnishing a reason 
for the congressional legislation here proposed, is rather a conclusive 
argument against the General Government's interference .... 11 Minority 
Report, S. Rep. No. 233, L~8th Cong., 1st Sess. 12-13 (1884). 

81 The report also declared: 
Assuming that the States are competent to protect the morals of 

. their people against the corrupting and injurious effects of 
.lotteries and lottery advertisements, and that the duty to furnish such 
protection rests with them, this bill presents the· grave question as 
to hOlO[ far- Congress may legitimately go in exercising unquestionable 
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centralizing tendency of modern congressional legislation under 
which the General Government is rapidl~ assUl'ltitlg control of the 
domestic affairs of the States, and as rapidly subverting the 
whole theory' and character of our national system as origin~lly 
formeCi. 

Supporters denied that the statute would violate the newspapers' 

First Amendment rights. 82 

.. it "l-iill not abridge any "freedom of the press" to do right 
or to publish whatever may promote the good of mankind. It is 
not designed to take away any proper or legitimate right of the 
press, but only to restrain and prohibit all license to perpetrate 
a wrong. . . . 

It "l-TaS also argued that this 'vas not really the question, since many 

reputable newspapers had. endorsed the bill. 83 

Many of the ablest and most influential journals now advocate t11e 
denial of mail facilities to any publisher who viII admit a 
lottery advertisement to his columns, and it is believed that an 
enactment by Congress to this effect will meet vith the almost 
unanimous approval of papers of knovn and standing ability. 

Opponents countered: 84 

po"l-,ers for the accomplishment of obj ects and purposes that do not 
come la,vfully vTithin its jurisdiction. In other words, Cl3.n 
Congress properly regulate the mail service of this country, under 
its authority ttto establiSh post offices and post roads ," for the 
purpose of preventing the circulation of newspapers containing 
lottery advertisements and the suppression of lotteries? Minority 
Report, S. Rep. No. 233, 48th Congo 1st 8'''::.3S. 13-14 (1884). 

82 Remarks of Mr. Glass, 19 Congo Rec. 1156 (1888). 

83 . 
R.R. Rep. No. 2841~, 51st Cong., 1st Sess·. 1 (1890). 

84Minority Report, S. Rep. No. 233, 48th Cong.,. 1st Sess. 15 
(1884). The question of banning certain publications from the mail had 
been the subject of congressional debate before. In 1835, President 
Jackson recommended Federal legislation to prevent the circulation 
through the mail of incendiary publications designed to incite slave 
insurrections. Daniel Vlebster had argued: lIIt "l-TaS the liberty of print.ing 
as well as the liberty of publishing in all the ordinary mOde;s of 
publication; and "l-TaS not the circulation of papers through the mails 
an ordina:ry mode of publication?" He further expressed the fear that 
Congress might under this example be called upon to pass laws to suppress 
the circulation of political, religious, or any other description of 
publication which might .be·demanded by the States or be deemed 
objectionable by Congress. Quoted at Id. p. 18. 
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Liberty of circulating is as essential to [the freedom of the press] 
as .liberty of publishing; indeed., without the circulation the 
pUblication vrould be of little· value. . .. The freedom of circulation 
by the ordinary channels of communication is the very essence of . 
the press" s freedom. . . . Deny to the press the right to circulate 
through the mails and over post pikes a:cd routes, which now include 
all public highways, railroads, and navigable streams (unless sent 
as merchandise), and the guarantee thrown around its freedom by 
the Constitution is vlorthless. "Ylithout the circulation the 
publication would be of little value." 

The 1890 act broke the back of the Louisiana lottery. Postmaster 

Hanarnakerimmediately appointed a lIfear1ess man" to be the postmaster in 

NevT Orleans and "thousand.s of pieces of mail were seized and immense 

masses of evidence collected.,,85 Business at the New Orleans Post Office 

VIas soon off by one-third. 86 The Supreme Court, reaffirming Ex Parte 

Jackson,87 upheld the act's constitutionality in In Re Rapier. 8S 

Following that decision, some newspapers continued to print lottery 

advertisements by printing tvro editions or transporting their papers by 

express. 89 The final blow to the Louisiana lottery was to come in 18>2 

when the LOUisiana legislature refused to renew the lottery's charter. 90 

85Ezell, supra, at 263-4. 

86Rep . of the Postmaster General, 1890, H.R. Exec. Doc. No.1, Part 4, 
51st Cong., 2d Sess. 14 (1890-91). 

8796 u. s. 727 (18n) .. 

88143 U.S. 110 (1891). 

89Ezell, supra, at 266. 

90Id . at 26'7. 
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The antilottery statutes were codified in 1909 as part of the 

Federal criminal code pr",oj ect of 190991 substantially as they existed in 

1895. Rev. Stat. § 389!f as amended by 26 Stat. 46592 ,becatne 18 u. S. c. 

§ 213 of the. code at 35 Stat, 1129. vTi th the recodification of 1948,93 

it became 18 U.S.C. § 1302. 

II. COURT INTERPRETATION 

The first test of the constitutionality of congressional 

, 94 restrictions on the mailing of lottery mater~al was Ex Parte Jackson. 
, 

The Supreme Court held that the 1816 act ",hich iL'1posed a fine on the 

mailing of circulars or letters concerning any lottery .... 'as constitutional 

because 11 • • the powe.!:' possessed by Congress embraces the regulation of 
\ 

the entire postal system of the country.,,95 Although the court avoided 

the questions of iilterference ",ith State prerogatives under the Tenth 

Amendment,9 6 it did warn against infringing upon individual freedoms: 97 

91Act of March 4, 1909, ch. 321, 35 Stat. 1129. 

92The Act of September 19, 1890, was reiterated in another 
'antilottery statute, the precursor of 18 U.S.C. § l30l, Act of March 2, 
'1895, ch. 191, 28 Stat. 963. 

93 Act of J1.me 25, 1948, ah. 645, 62 Stat: 683. 

9496 U.S. 727 (1877). 

95Id . at 7320 

96This was in fact an issue in the case since the circular alleged 
in the indictment was deposited in the mail in Nev York and was sent to 
a Nev York address. Id. 

97Id . at 728. 
" 
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The right to designate what shall be carried necessarily involves 
the right to determine what shall be excluded. The difficulty 
attending the subject arises, not from the want of power in, 
Congress to prescribe regulations as to what shall constitute 
mail matter, but from the nece.ssity of enforcing them consistently 
wi th the rights reserved to the people, of far greater importance 
than the transportation of the mail. 

The court reached First and Fourth Amendment issues after distinguishing 

between mail vThich is to be kept free from inspection (letters and sealed 

packages) and that which is open to inspection (ne,.,spapers, magazines, 

pamphlets and other printed matter). Letters and sealed packages are 

fully.protected by the Fourth Amendment,98 and Congress can not pass any 

la", giving the pos'tal service the authority , without court' orders, to 

invade the secrecy of letters and such sealed pacb3,ges .99 

Mail which is open to inspection is not protected by the Fourth 

Amendment, but here the court sa,'r First Amendment problems. A statute 

which denies the postal service to certain circulars and newspapers must 

not interfere ,d th the freedom of the pr.:-ss. The court held that such 

material could b~ excluded from the mail only if its transportation in 

100 any other way was not forbidden by Congress. 

98Hhilst in the mail, [letters and sealed packages] can only be 
operLed and examined 'under like warrant, issued upon similar oath or 
affirmation, particularly describing the thing to be seized, 'as is 

'req,uired when papers are subjected to search in one t s moffi household. 
'ld .. at 733. . 

99The court realized that this would severely hinder enforcement 
of the J.aw, since a postmaster is liable for heavy penalties if he 
wrongfully detains a letter . (Rev. Stat. § § 3890, 3891). He has to be 
sure that the letter is illegal without opening it. The court suggested: 

[T]h.ey may be enforced upon competent evidence·of their violation 
obtained in other ways; as from the parties rt!ceiving the letters 
or packages, or from agents depositing them in the post office or 
others cognizant of the facts. 96 U.S. at 735. 

100The Constitution gave the United States plenary pm.,er over the 
mail service. Pursuant to that power, Congress passed Rev. Stat. § 3982: 
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The 1890 amendment excluding ne,:[spapers conta.ining ;Lottery 

advertisements from the mail -vas upheld in .In Re ,Rapier.10l The court 

held that the Jackson decision was contrqllingl02 and that mail 

facil:Lties were not reCluired to be furnished for every·purpose.103 

We cannot regard the right to operate a lottery as a fund~~ental 
right in£'ringed by the legislation in Cluestion; 110r are lye' able 
to see that Congre$s can be held, in its enactment to have abridged 
the freedom of the press. The circulation of newspapers is not 
prohibi ted, but the government declines itself to become an agent 
in the circulation of printed matter which it regards-as injurious 
to the people. 

Issues of const'.1:u.ction that have been decided by lower courts are: 

What is a "lottery?" "that is a "letter or circular?" May the proscribed 

mail be withheld by the Post Office? and ¥Tho is liable under the statute? 

The cases have consistently held that the three necessary elements 

of a "lottery" are consideration, prize, and distribution by chance. 104 

[NJo person may establish a private express for the conveyance 
of letters or packets by regular trips or at stated periods over 
any post route vrhich is or may be established py lavT- or from any 
city, to:vrn, or place to any other city ,tOloffi or -place between 
which the mail is regularly carried. 

Petitioner unsuccessfully argued that this monopoly made' it 
obligatory that the Postal Department carryall mail that was ,legitimate 
at the time of the adoption of the Constitution. 96 u.s. at 729. 

1011 43 u.s. 110(1891). Unfortunately, the opinion does not 
elaborate on the court" s views, because the Justice to iynOm preparation 
of the opinion had been given, had died. ld: at 133. 

l02ld . at 133. 103Id . at 134. 

101lWaite v. Press Publishing Association, 155 Fed. - 58 (6th Cir. 
1907); U.S. v., liallis, 58 Fed. 942 (ld. S.D. 1893), Horner v. United 
States, 14-7 u. S. 1+49 (1893); BrooklynDaily Eagle v. Voorhies;, 181 Fed. 
Rep. 579 (E.D.N.X. 1910); Wolf'v. F.T.C., 135 F.2d564 (7th Cir. 1943); 
J.C. _Martin Corp. v. F.T.C~42 F.2d 530 (7th Cir. 1957)· 

:~~{;~!. 

. (, 
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The question in Brooklyn Daily Eagle v. Voorhiesl05 was·whether a 

newspaper advertisement concerning a contest in which prizes were to be 

given for the llbest composition ll on the name of a certain breakfast food 

made the pape~ unmailable. The government on behalf of the postmaster 

yTho refused to accept the newspapers said that the advertisement did not 

say that the composition would be judged on the basis of merit and that 

even if it ivere, there was no way of telling what basis would be used. 

They felt that this' meant that winning would be left to chance. The 

court held that as long as the contest was honestly carried out, it was 

not a lottery. 

Because a person entering a scheme did not have to pay anything 

until he was informed of what he would win did not mean that the scheme 

was not a 10ttery.106 The court held that "B:;]his is no more than a 

recognition of the common la,v rule that a gambling transaction is 

unenforceable. and 'only the loser has recourse to the courts. 111107 

1 05181 Fed. Rep. 579 (E.D.N.Y. 1910). 

106 . 4 ' _ Wolf v. F. T. C., supra, n. 10. The scheme was part of a sales 
gimmick since the defendant obviously ,vould make no money from this 
1110 ttery." The entrants ended up paying as much for the llprize" as if 
they had bought it directly from defendant. The 'Holf court held that 
this was still a "prize" 'ivithin -the definition of "lotteryli because the 
article drawn mayor may not have been of any value to the purchaser who 
drew it. J\. later court in J.C. Martin Corp. v. F.T.C., supra, (this case 

. (I involved an identical scheme) agreed with the 'Holf court that the fact 
if that the· purchaser can back out does not remove it from the lottery lay,s, 

but d.isagreed on the issue of "prize." The Martin court held that since 
the pur'chaser pays the same price for the item as he would have otherwise, 
there is no prize. 242 F.2d at 533 . 

. 107135 F.2d at 566 .. 
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In 1885, a circuit court announced that a lottery tic~etwas hot 

a "letter or circular l1 and that a lottery dealer who mailed a plain 

tic~et was not liable under the statute. 108 The ticket ·was not a 

II circularl1 because each one .Tas indi vidualized with a different number. 

It was not a letter since it was not in .rriting or addressed to the 

. person whose address is on the envelope .Thich enclosed it .109 Ho.rever" 

on the back of the tickets in this particular case, there was a printed 

sChedule of the prizes and the court hel,d that that ,{as a circular since 

't' , d' 'd l' d 110 l was In no way In lVl ua lze . 

The practice of detaining mail, illegal under the 1876 statute, 

111 
was struck down in Canrrnerford v, Thompson. The court declared that 

the P'ostma:ster General could not order that mail be .rithheld from the 

a.ddress unless given specific authority by an Act of Congress.112 

Since the statute only imposes a fine or imprIsonment, the court decided 

that that i{aS the exclusive remedy.113 It was 8;lso declared that the 

108united States v. Clark, 22 Fed. Rep. '708 (E.D.Va. 18'85). 

109Id . at 709. 

110Id. at 110. 

1111 Fed. Rep. 412 (Ky. 1880). 

112The court sa,., certain constitutional problems' if Congress haS!-
declared lottery circulars unmailaole. 

The act ... provided no machinery for [the letters'] arrest and 
detention, probably because no such machinery is possible, except 
by resort to the courts, without a violation of the constitutional 

. guarantee of the right of the people to be secure in their papers 
against unreasonable searches and seizures. Id. at 421, 

In 1895 such a statute was passed. See note 59, supra. 

1131 Fed. Rep. at 419. 
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statute only applies to mail sent out by the lottery' dealers and not 

sent to them.
1l4 

The second Cammerford holding was also followed in United states 

v .. Mason .115 The court reasoned that the statute had to be restricted in 

116 d' . . t 1 th 1 t' 0. 1 h . th some manner, an Slnce l was on yeo -eery ea ers w 0 ,,,ere In e 

mind of Congress, they should be the only ones liaole. 117 

Although the statute was strictly construed in ,the courts, the 

policy of section 1302 yTaS not substantially frustrated. Lottery 

dealers remained indictable under the statute for mailing lottery-related 

materials: 

III. TEXT OF STATUTE 

§ 1302. Mailing lottery tickets or related matter 
Hhoever knmringly deposits in the mail, or sends or delivers by 

mail: 
Any letter, package, postal card, or circular containing any 

lottery, gift enterprise, or similar scheme offering prizes 
dependent in whole or in part upon lot or chance; 

Any lottery ticket or part thereof, or paper, certificate, or 
instrument purporting to be or to represent a ticket, chance, share, 

l14ICirc~lar" obviously refers to circulars sent out by lottery 
companies for the purpose of advertising their schemes, and the 
word "letter ll • • • imports letters of a similar character and 
mailed for a like purpose * * * [T]he imposition of such penalty 
upon the writers of letters addressed to the promoters 'Of the 
enterprises ment'ioned in this section might result in great 
injustice. 10.. at 420. . 

The Act of fjeptember 19, 1890, ch. 908, 26 Stat. L165, reversed this 
holding and made citizens liable for their participation in lotteries. 
See note ILl., supra. ,--

11522 Fed. Rep. 707 (E.D.Va. 1884). 

l16The statute had to be restricted, otherwise, lIa father writing 
his son,. w-arning him against spending money upon tickets in any' specified 
lot.teries, w-ould be indictable for a criminal offense. 10. .. at 707. 

11710.. 

o 
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or interest in or dependent upon the event of a lottery, gift 
enterprise, or similar scheme offering prizes dependent in whole 
or in part upon lot or chance; " 

Any check, draft, bill, money, postal note, or money order, for 
the purchase of any ticket or part thereqf, or of any share of 
chance in any such lottery, gift enterprise, or scheme; 

Any newspaper, circular, pamphlet, or publication of any kind 
containing any advertisement of any lottery, gift enterprise, or 
scheme of any kind offering prizes dependent in whole or in part 
upon lot or chance, or containing any list of the prizes drawn or 
or p.vmrded by means of any such lottery, gift enterprise, or 
scheme, "Hhether said list contains any part or all of such prizes; 

Any article described in section 1953 of this title --
Shall be fined not more than $1,000 or imprisoned not more tJ;tan 

tlVO 'years, or both; arid for any subsequent off~nse shall be 
imprisoned not more than five years. 
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APPENDIX J 

POSTMASTER OR EMPLOYEE AS LOTTERY AGENT 

18 U.S.C. § 1303: 

D.F.D. 

>' .... 
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I. LEGISLATIVE HISTORY 

In 1827, as part of a series of amendments to the laws regulating 

the United States Post Office, Congress passed the first of a series of 

the Federal anti-lottery statutes: 1 The law prohibited ,Postmasters and 

their assistants from acting as agents for lotteries and from transport-

ing lottery circulars and tickets without postage. Although the provi-

sion has scant legislative history, it seems likely that it was, at 

least in part, a reaction to the 1·rave of anti-lottery sentiment which 

was being felt in the country at the time. 2 On its face, the statute 

reflected a fear that the United States Post Office, at that time one 

of the Federal Government's principal agencies, could become corrupt by 

association with some of the crime-ridden lottery operations of the day 

The sec·tion remained virtually untouched in the revision and 

consolidation of postal laws which took place in 1872; the only real 

lAct of March 2, 1827, ch. 6i, § 6, 4 Stat. 238. The section, 
which is the precursor of the current 18 u. S . c. § 1303, read as follovTs:. 

SEC. 6. And be it further enacted, That no postmaster, or 
assistant postmaster, shall act as an agent for lottery offices, 
or,· under any colour of purchase, or otherwise, vend lottery 
tickets; nor shall any postmaster receive free of postage, or 
frank lottery schemes" circulars ,or tickets. For a violation 
of this provision, the person offending shall suffer a penalty 
of fi·fty dollars. 

The current Federal criminal statutes relating to lotteries a.re collected 
under 18 u. S . C. § .1301-07. 

2See generally H. G~afetz, Play the Devil, 297-308; J. Ezell, 
Fortune I s Merry Wheel, rn-203. 
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change was the removal of the provision regarding assistant postmasters. 3 

With minor changes in punctuation and phraseology, the seGtion was again 

carried· over intact '-Then the la,,[s "rere codified in the Revised Statutes. 4 

The first real change in the section took place in 1909, when 

Congress amended and codified all of the nation's penal laws. 5 For the· 

first time, the provision was taken from the postal laifs and placed with 

other penal statutes in a criminal code and was changed to read as 

follows: 

SEC. 214. Whoever, being a postmaster or'other person employed 
in the postal service, shall act as agent for any lottery office, 
or uncleI' color of purchase or otherwise, vend lottery tickets, or 
shall knowingly send by mail or deliver any letter, package, 
postal card, circular or pamphlet advertising any lottery, gift 
enterprise, o~ similar scheme, offering,prizes dependent in whole 
or in part upon lot or chance, or any list of the prizes awarded 
by means of any such scheme, shall be fined not more than one 
hundred dollars, or imprisoned not more than one year, or both. 

The new section expanded coverage beyond postmasters to "all other 

persons in the postal service,,,6 an amendment apparently accepted with-

out objection in committee and in the Congress. The part of the new 

section, which forbade the mailing of lottery advertisements, was 

entirely new, but it strangely did not receive mention in the committee 

report. 7 The fine for a violation, i-Thich had been at fifty dollars 

3Act of Jun~ 8, 1872, ch. 335,17 Stat. 291f, At that point the 
section was renumbered §79 and included in the general collection of 
laifs relating to the postal service. 

l~_P~ev. Stat. § 3851. The section was again renumbered. 

"5 Act of March 4, 1909, ch. 321, 35 Stat. 1088. 

6a.R. Rep. No.2, pt. 1, 60th Cong., 1st Sess. 22 (1908). 

7Id . at 22. 
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since the ·1827 enactment, was doubled, and for the first time a possible 

prison term of one year was added. 

With the exception of changes in phraseology made. during the 1948 

revision of Title 18 of the United. States Code: 8 the provision as enacted 

in 1909 did not subse'luently change, and it is today codified in 18 

U. S . C. § 1303. 

The recent addition of § 1307 to that Title,9 however, exempts 

state-conducted lotteries from the prohibitions of § 1303, and may, 

therefore, have more of an impact on its effectiveness than any of the 

amendments heretofore described. 

II. COURT INTERPRETATION 

No case has arisen directly under 18 U.S.C. § 1303, and many of 

those ·which have mentioned the statute have done so only by way of 

reference. From these few instances of court interpretation, ho~ever, 

it is still possible to discern a pattern of court treatment Of a few of 

the section I s key "fords . 

. The earliest cases referring to the statute were decided in 

United States v. Dauphin,lO and are known as the Louisiana Lottery Cases 

8Act of June 25, 1948, ch. 645, 62 Stat. 763. 

9pub . L. No. 93-583,§ 1 (January 2, 1975) stat. < The new 
18 U.S.C. § 1307 exempts from § 1303 and most other Federal anti-lotte:ry 
statutes advert.isements and lottery information concerning state
authorized lotteries which are published in a newspaper in that state. 
State lottery tickets and matE(,/ials may be mailed within that state or 
from another state to a state 'conducting a lottery. For an anal:ys~s of 
§ 1301, see Appendix L. 

1020 F. 625 (C.C.E.D.La. 1884). 
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because they arose in the context of the infamous and corrupt Louisiana 

lottery, which operated in the latter"half of the nineteenth century. 

The defendants ha.d been convicted under § 389t~ of the .Revised Statutes, 

the predecessor of 18 U.S.C. § 1302, for sending circulars through the 

mail advertising the lottery. Challenging the 10l'1er court 1 s interpre-

tation of the sta.tute 1 s conduct requirement Qn appea,l, the defendants 

pointed out that they had not actually mailed the circulars themselves, 

but had only sent them to the post office with the expectation that they 

yTould be mailed. Since the statute "Tould punish J1 [a ]ny person who shall 

knoYTingly deposit or send anything to be conveyed by mail, J1 the defend-

ants a:rgued, a person must actually have caused the circulars to be sent 

through the mail before a violation could be established. The court 

sustained this interpretation and dismissed the informations. The 

clefendants, the court noted, had indeed sent· the circulars to the post 

office, but 

. , . the lneaning of this enactment is that the sending should 
follow the deposit, and s1101.ud be 11 through 11 or lIin ll the mail. 
... Circulars concerning lotteries, so far as the federal 
layT is concerned, may be layffully sent anywhere, from any point 
to any point, with any intent, provided it be not in violation 
of this section. IIIn violation of this sectionll means in,viola
tion of the general and sole prohibition upon which it all rests, 
and in aid of which its penalties were established. That general 
prohibition is, " shall not be carried in the mail. 11 No sending 
could conflict with· this inhibition which was not effected in the 
mail.ll . 

In !Support of this conclusion the court cited other statutes in the 

Postal Service 'title of the Revised statutes, including § 3851, the 

precursor to 18 u. S. C. § J.303, and asserted that in each case the verbs 
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"send" or "sent" have an established meaning, and "uniformly signify 

forwarded in the mail through the officers of the government.,,12 

Although the Louisiana Lottery Cases are the cases most directly 

in point, a more recent decision may cast a shadow over the Louisiana 

court's interpretation. In Creech v. nUdspeth,13 a prisoner convicted of 

mail fraud brought a habeas. corpus petition asserting, among other 

claims, that he had not actually mailed the letter but had done so 

through an assistant. The court rejected his argument, holding that 

the statutory phrase "use of the mails" means only that the :violator 

cause the offending matter to be mailed. 

The fact that the clerk who actually mailed the letter, 
assignment, and other writing was innocent is not material, 
so long as the use of the m~ils was caused by the petitioner 
and his codefendants ... 1 

Although the key word "send" was not involved in tbis case, the sort of 

reasoning it contains would probably supplant the Louisiana court's 

interpretation in a new case under the statute. 

Another case left open a possible defense for a conviction under 

th~ statute. In Horwitz v. United States15 several persons were con-

victed of conspiracy to mail circulars, letters, and other instruments 

containing lottery information. The postal authorities who had detected 

the scheme, however, had delivered the suspected letters to the 

12Id . at 628. 

13112 F.2d 603 (lOth Oir. 1940). 

14Id . at 606. 

1563 F.2d 706 (5th Cir. 1933). 
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addressees and had then requir(~d the addressees to sign waivers, open 

the letters in their presence, and return ·them inunediately. The con-

victe(l defendants argued on appeal that this was not wi thin the meaning 

of the vrord "delivery" in the statute, and offered as a sUPP9rting 

argument that the postal authorities could not have been convicted under 

§ 337 of the criminal code, a predecessor of lS U.S.C. § 1303, on these 
L 

facts,16 The court preferred not to decide the question, finding in the 

other facts of the case the essential elements of the crime of conspir-

acy. Although the court's ?pinion is certainly not conclusiYe, there is 

room for the possibility that the argument could be made again in a 

future case. 

The last case citing the statute focused on a third key word in 

the statute: the meaning -of "lottery. ,,17 In Garden City Chamber of 

Commerce Y. Wagner,l8 the postmaster of Garden City refused to deliver 

post cards mailed to local residents by the city's Chamber of Commerce, 

since he contended that they ifere part of a lottery and that he would 

thereby expose himself to prosecution under lS U.S.C. § 1303. The 

cards, each of vThich contained a number, "Iorere part of an advertising 

ploy, Each downtown merchant had nUinbers in his i-rindow, and any resident 

16Id . at 708. 

17In addi·tion to this case, of course, there are decisions under 
the other Federal statutes regarding lotteries which cast light on 
judicial interpretation of the vTord. A few postal regulations also 
bear on the question of what kinds of activities will 'be considered 
lotteries. See Haley, The Broadcastin and Postal Lottery Statutes, 
l~Geo. Ivash.L.Rey, 475, Lf91 n.LfS 1936); Federal Conununications 
Commis.sion y, American Broadcasting Co., 34:7 U.S. 2811, 29Lf 11 .15 (1953). 

1S100 F • SUP]? . 169 (E. D.N. Y. 1951), 
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who could match his card with a windm., number would receive a prize. 

The Chamber of Commerce, inr;;ensed at the refusal to deliver, went to 

cQurt asldng for an injunction. After a careful consideration of the 

facts the District Court concluded that the plan in question was not a 

lottery and granted the injunction, since lithe consideration requisite 

to e. lottery is a contribution in kind to the fund or .property to be 

distributed, II and windo"r-looking by the local residents would not con

stitute such consideration.l9 Citing the District COUrt opinion; the 

Court of Appeals affirmed, over a vigorous dissent. 20 

Fragmentary as these bits of statutory construction are, they do 

,I 
offer limited insight into court interpretation of some of the statute I s 

important 'ITords. A bro'ader interpretation awaits a case brought directly 

under the statute, a circumstance which has not happened. in the first 

148 years of its history and may well never occur. 

III. TEXT OF THE STATUTE 

§ 1303. Postmaster or employee as 10ttel'Y agent 

vnloever, being a postmaster or other person employed in th~ 
Postal Service, as an agent for any lottery office, or under 
colpr of purchase or other1.,ise, vends lottery tickets, or know
ingly sends by mail or deli,vers any letter, package, postal card, 
circular, or pamphlet advertising any lottery, gift enterprise, 
or similar scheme, offering prizes dependent in "Thole or in part 
upon lot or chance, or any ticket, certificate, or instrument 
representing any chance, share, or interest in or dependent . 
upon the event of any lottery, gift enterprise, or similar scheme 

19Id . at 772. 

20Garden City Chamber of ConIDlerce v. Wagner, 192 F.2d 240 (2d Cir. 
1951). 
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() 

offering prizes, dependent in whole or in part upon lot or chance, 
or any' list of the prizes awarded by means of any such scheme, 
shall be fined not more than $100 or imprisoned not more ,than" 
one year, or both. 
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APPENDIX K 

BROADCASTING LOTTERY INFORMATION 

18 U. S. c. § 1301~ 

. , 

D.F.D .. 

o 
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I. LEGISLATIVE HIS'roRY 

, 
.The Federal prohibition against the broadcasting of lottery 

information and advertisements, presently contained in 18 U.S.C. § 1301" 

vas enacted as part of the Federal Communications Act in 193L~, 1 although 

its genesis vTaS two years earlier. Throughout its long period of 

legislative birth, the justification for the statute remained essentially 

twofold; first) to preserve consis·tency .with the antilottery postal 

statute ,,,hich had been on the books for many years, 2 and second, to 

remove aJ:,ty competitive advantage the radio stations might have over the 

newspapers as a result of the postal prohibition. 

A bill to eliminate the broadcasting of lottery advertising 'or 

information over federally licensed radio stat'ions YTas first introduced 

in Congress as H.R. 7716 in 1932. 3 The provision vas part of a longer 

act designed to amend the Radio Act of 1927, which was at that time the 

principal Federal statute regulating broadcasting. Obviously eying the 

postal lottery statute already in force, the House committee reporting 

the bill remarked: 

The committee does not think that the United States should 
permit any radio station, licensed and regulated by the 
Government, to engage in 'such unlaYTful practices. 

Furthermore, the broadcast of such information is unfair 

1 Act of June 19, 1934, ch. 652) 48 Stat. 1064. 

21 8. U.S.C. § 214, at that time, which later became the current 
18 U.S.C. § 1303. This provision was originally enacted in 1827. 

375 Cong; Ree. 1983 (1932). 
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~" 
to the nevspapers, which are forbidden the use of the mails, if 
they contain such inf'ormation. 4 

Although differences of opinion regarding the procedural sections of the 

bill caused the proposal to be shifted from the committees to the floors 

of the House and the Senate several times, both houses consistently 

agreed with this rationale for the lottery section .. The Senate Committee 

on Interstate Commerce, in its several reports on the bill, recommended 

the lottery section favorably in almost exactly the same words as the 

House. 5 As Representative Davis, the bill'::i.sponsor, said during House 

debate, 

. this section simply provides that the Federal Government, 
which has ass~~ed the responsibility and obligation to regulate 
radio, shall not permit these stations', licensed by the Federal 
Government, to violate the laws of the United states and of every 
state in the Uniog. I have heard of no opposition to this from 
allY source. . . . 

The final conference report version of the bill,7 which included both the 

Hous~ prohibition against the broadcasting of lottery information and the 

Senate ban on the broadcasting of lottery advertising, read as folloyTs: 

4H.R. Rep. No. g2~, 72d Cong., 1st Sess. 8 (1932). For a comparison 
of the broadcasting lo'~~ery statute and the postal' lottery statute, see 
Haley, The Broadcasting and Postal Lottery Statutes, 4 Geo. Wash. L. Rev. 
475 (1936). . -

58. Rep. No. 546', 72d Cong., 1st Sess.c 10 (1932); S. Rep. No. 
1004, 72d Cong., 2d Sess. 11-12 (1932); S, Rep.' No. 10LI·5, T2d Cong., 
2d Sess. 11 (1932). 

6Cong . Rec. 3683 (1932). 
I . 

'!For the conference report on .H.R. 7716 See H.R. Rep.·No. 2106, 
72d Cong., 2d Sess. (1933),. also pr;inted at 76 90hg. Rec. 5036.,..37 (1933) 
and 76Cong. Rec. 5203-0L~' (1933). A useful summary of the report is 
found at 76 Cong.' Rec. )20L~ (1933) (remarks or" Senator Dill) . 

iI .. 
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Sec. 13. No person shall broadcast by means of any radio 
station for which a license is reQuired by any lal{ of the ' United 
States, and no person, firm, or corporation operating any such 
station shall knovnnglyperrni t the broadcasting of, any 
advertisement of, or information concerning any lottery, gift, 
enterprise, or similar scheme, offering pri zes dependent in 

'whole or in part upon lot or chance, or any list of the prizes 
dra"rn or avtardec1 oy means of such lottery, gift enterprise, or 
scheme, whether saiJ. list contains any part or all of-such prizes. 
Any person, firm, or corporation violating any provision of this 
section shall upon conviction thereof, De fined not more than 
*1,000 or imprisoned not more than one year, or Doth, for each 
and every day during which such offense occurs. 8 

The entire bill, passed by both houses, was presented to the President 

in 1933,9 out waS pocket vetoed several days later. 

~~len Congress assumed the task of writing the massive Communications 

Act in 1934, it lifted the lost antilottery section from H.R. '7716 and 

inserted it, in almost precisely its original form, as § 316 of the neyT 

Act. The motivations that led to the original passage of the proviSion 

w"ere still alive, and the worsening of the Depression had added, for at 

least one Representative, a ne,-T justification: 

I am in accord with this section of the Dill because I believe 
that radio announcers should not be permitted to advertise the 
lotteries of other countries whic~ already drain the United 
States df hundreds of millions of dollars, sent yearly by our 
citizens to other nations. 10 

" , 
For the committees reporting the new Dill, however, it was enough merely 

to state' the provision and then add that it " .... ras included in H. R. 7'716. till 

8I{. R. Rep. No. 2106, 72dCong., 2a.Sess. 3 (1933), 

976 Cong .. Rec. 5397 (1933). 

10'78 Congo Rec. 10995 (1934) (remarks of Representative Kenney). 

IlS. Rep. No. '781, 13d Dong., 2d Sess. 8 (1934); 78 corig. Rec . 
. 10988 (1934) ( the conference report). " 
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The section received virtually no attention during th~. floor debates on 

the bill and ha'd no outspoken opponents. Along with the rest of' the 
- . 

bill i t,·ras approved by· the Senate12 and the House13 and signed into law 

by the President on June 19, 193L~ .14 

Section 316 of the new Act, in its final' form, read almost 

exactly like the conference report version ~f H. R. 7716, supra,15 With 

the exception of some minor changes in phraseology made in 1948, when 

the criminal statutes were revised and enacted into positive la,or, 16 the 

section reads the same today, in 18 U.S.C. § 1304, as it'did when 

enacted. 

II.. COURT AND ADMINISTRATIVE INTERPRETATION 

Since.the enforcement of 18 U.S.C. § 1304 is within the provinc~ 

of the Federal Commu,oications Commission as well as the Department of 

Just.ice, the provision has seen a fair amou,o't of administrative and 

judicial interpretation, even though no prosecution has ever been brought 

illlder the statute. 

1278 Cong. Rec. 10912 (1931~). 1378 Cong. Rec. 10995 (1934). 

1478 Cong. Rec. 12452 (1931~). Act Qf June 19, 1934, eh. 652, 
§ 316, 48 Stat. 1088. 

15The only differences were (1) the addition of the word "any" 
between the words IIOfll and II such lottery" in thelatt.er part of the 
section I s first sentence, and (2) the deletion of the wordq "firm, or 
corporation" from two .places in the section. 

16 Act of June 25, 1948', ch. 645., § 1304, 62 Stat .763. The only . 
real change ,oras the deletion of the vTOrds Itupon conviction thereof" from 
the section I s last sentence. The committee reporting .the bill regarded 
this phrase as "surplusage since pu,oishment can be imposed only aft~er a 
conviction." H.R. Rep. No. 304, Both.Cong., 1st Sess. A99 (191f7). For· 
the text of the modern{wersion, see section III. 

t.,' 

'.:-. 

~ .. ' 
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In a number of instances the Federal Comrnunicatio.ps Corhmission 

has issued administrative decisions concerning § 1304) usually in 

situations where .radio and television stations have sponsored or 

advertised various forms of product and cash giveaways. The first case 

to arise under the statute was In r8 vlRBL Radio Station, Inc., 17 'fhere a 

station which had broadcast advertisements for a sponsor's lottery "TaS 

faced "rith a challenge to its license rene"ral. Setting the pattern for 

many such cases to come, the Commi.ssion accepted the traditional view 

that "the essential elements of a lottery are chance, prize, and 

consideration,1I18 found the scheme in question to be a lottery, but 

rene'fed the license nonetheless since the station "TaS not likely to 

broadcast such advertisements in the future. 19 In subsequent license 

rene"Tal cases, the Commission adopted the' view that the lottery 

172 F.C.C. 687 (1936). 

, lSId. at 690. This vie,. was reasserted in many subsequent cases, 
particularly after it received the blessing of the Supreme Court in 
Federal Communications Connnission v. American Broadcasting Co., Inc., 
347U.S. 284 (1953). See, e.g., In 1'e City of Jacksonville-,-21F.C.C. 
334, 410 (1956); Inre"~bleBroadcasti~orp.,. 1 .J!' • C. C. 2d 154) 151 
(i965); In ~KeithL. Resing, et aI., 3 F.C.C.2d 904 (1966). 

O11'e recent F. C. C. case, hm.ever, may have signalled a departure 
from the three-fold definitional view. In In re Greater Indianapolis 
Broadcasting Co., 44 F.C.C.2d 37 (1913), th;-Commissioil observed that 

we know of no case interpreting the federal lottery stat.utes 
vhere a lottery was found to exist without a receipt of the 
consideration by the promoter. We' believe that the evils sought 
to be prevented by the prohibition of lotteries include not only 
the appeal to the gambling spirit and .the risk of loss by the 
participants, but also the unjust enrichment of the manipulator 
of the scheme. 

Id .• at 39. 

19 . 6 2 F.e.C. 93. In this case the station had come under new 
management since the infraction. 
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infraction would not cause a lice\'lse forfeiture if the station wai? 

operating in the "public interest" and appeared as if it was going to 

continue to do 80. 20 

The denial of a license renewal; how'ever, is not the onl~r sanction 

available to the Commission in'case of a § 1304 violation. The 

Commission can also revoke licenses or construction . permits ,21 is\sue a 

Gease and desist order,22 and impose forfeitures of up to *l,OOq Tor each 

day in which the infraction occurs.23 It is these measures which have 
. ~ 

been in frequent use in recent years, and in a number of reported ~\ases 
II 

the Commission has imposed heavy fines upon stations which have 

found guilty.24 

',\ 
bee\\1 

\! 
\\ 
\' 
Ii 

In addition to the above, of course, the Conunis.sion can issue~ 
25 26 . ~'I rulings . and regulations which it feels necessary to enforce the \ 

t 
provisions of the law. Pursuant to this authority, it adopted a ,I, 

. 20See , e.g., In re KXL Broadcasters, 4 F.C.C. 186 (1937), in 
which the Commission renewed tl:le license since 

Id. 

this station for many years has supplied' a public need, and 
for the most part its programs have met with general 
approval 
at 190. 

2147 U.S.C. § 312 (a)(6). 

2247 U.S.C. § 312 (b) . 

2347 U.S,C. § 503 (0)(1) (E) . 

,~ . 

24See , ~, In re KTOKRadio, Inc., 3 F.C.C.2d 653 (1966) ($500); 
In re Ohio Quests, Inc. ,8 F.C.C.2d 859 (1967) ($500); In re Call of \\ 
li(;"uSton, Inc., 12 FTc.2d 733 (1968) (*2,000); In re Lawren:c-e- -.- ;1 

Broadcastrn, Inc., 14 F.C.C.2d 38J,t (1968) (*10,000-Y-; In re Taft \1 

. Broadcasting C~ 18 F.C.C.2d 186(-3:969) (*2,000). ;\ -.- - I 
25 ,'. 

5 U.S.C. § 554 (e). '~ 

26 lf7 U.S,C, § "3Q3 (f) and {r). 
\1 
\1 

\ I ,\ j 
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consideration to create a lottery, but the District of Columbia Court of 

Appeals reversed the ruling in Caples Company v. United States. 32 There 

-.ras not sufficient consideration flowing to the promoter to justify' such 

13, finding, the court observed, and added: 

The undesirability of' this type of programming is not enough 
to brand those responsible for it as criminals. Protection of 
the public interest '\-rill have to be sought by means not pegged 
so tightly to the criminal statute or in additional legislative 
authority. 33 

Despite such adverse rulings, the Commission has continued to 

focus on the rectuirement of consideration for a lottery and has developed 

a body of layT on the suoject more sophisticated than that found ill the 

earlier Federal cases. In a series of cases and rulings in 1969,34 the 

Commission examined a number of schemes in YThich cash and gifts were 

given away both to those who had purchased tickets and those ''lho were 

gi ven free chances. If free chances ''lere made generally available, the 

Commission held, the consideration element was not present and the scheme 

did not constitute a lottery. 

However, thereby to eliminate the element of consideration 
necessary to' support a lottery finding~ the free chances must 
oe reasonably ectually available to all participants in the 
contest ... 35 . 

32243 F.2d 232 (D.C.Cir. 1957). 

33Id . at 23tL 

3l~In re Boo Jones University, 18 F.C.C.2d 8 (1969); In re Puolic 
Notice Coru;-ern~Applicability of Lottery Statute to ConteStsand Sales 
Promotions, 18 F.C.C.2d 52 (1969); In re \iBRE.,..TV, Inc., 18 F.C.C.2d 96 
(1969); In re Taft Broadcasting Co.-, i8F.C.C.2d 186 (1969). 

Perhaps the most fascinating of all the 1969 cases is In re 
United Television Co., Inc., 20 F. C . C. 2d 2,8 (1969), where a station was 
carrying spurious x'eligious programs YThich in reality tipped off local 
residents to winning lottery numbers by means of carefully selected 
cii;ations to the Scriptures. 

351n re Bob Jones Uni¥'ersity, 18 F.C.C.2d 8, 10 (1969). 
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FUrther, a station manager can not merely accept the word of the 

promoter that the free chances ar~ being made available equally: 

In order to assure himself that his facilities are not 
being used for unla,offul purposes, he should take all 
reasonable steps to learn whether the promotion in its 
actual operation .is being conducted as a 10ttery,36 

Moving beyond the concept of consideration, the Commission in a 

number of cases has had to interpret other elements of the statute as 

well. The statute, for example, imposes liability on anyone ,vho 

"broadcasts" lottery information or advertising, without regard to that 

person's state of mind,37 but makes a station operator liable only if 

the operator "knm-ringly permits" such broadcasts. In several cas'es 

station managers or mIDers have attempted to avoid liability by denying 

Immdedge. Although the Commission has recognized that) this is 

technically a sufficient defense to the statute,38 it niay still impose 

de facto liability by liberal application of principles of respondeat 

superior39 or by finding that the incident "reflects a lack of 

responsible supervision over program content on the part of the 

lic~nsee. 1140. A subsequent revision of operations to prevent the. 

recurrence of lottery broadcasts will not suffice to negate liability, 

36In. re Public Notice Concerning Applicability of Lottery Statute 
to Contests and Sales Promotions_, 18 F. C. C. 2d 52 ( 1969 J. 

37Although it seems safe to assume that the intention inheres in 
the doing of the act. 

38In . re Meredith Colon J olmston, e~ al., IF. C. C . 2d 720, 72!~ 
(1965 ). 

39In re Ohio Quests, Inc., 8 F.C.C.2d 859, 860 (1967). --.----
40In 1'e City of Jacksonville, 21 F.C.C. 334, 410 (1956). 
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the Commission has held, 41 but "There the intention to broadcast lottery 

information was not present and the lottery element of the announcement 

"was insignificant , liability may not be imposed. 42 Ra.dio giveaway 

programs have been affirmatively held, by analogy to the American . 

Broadcasting Co. decision, not to be 10tteries. 43 

By far the most interesting series of cases to have arisen under 

18 U.S.C. § 1301t, hOi·rever, has come up just recently in the context of 

the State-operated lotteries which began flourishing in the late 1960 l s 

and early 19'70 1 s. Soon after the beginning of the Hei'T Yorl~ State 

Lottery in 1967 the FCC issued a declaratory judgment regarding the 

l'Jttery, ruling that the statute applies to State-operated lotteries as 

·,·mll as private ones and therefore bars all announcements other than 

ordinary news reports and station editorials .1t4 The broadcasters involved 

appealed the ruling45 and challenged the statute on first amendment 

grounds, but the Second Circuit in New York State Broadcasters 

Association v. United States46 rejected their constitutional argument. 

41In re Call of Houston, Inc., 12 F.C.C.2d 733,735 (1968). But 
Bee In re WRBL fui.dioStation, Inc., supra n?te 19. 

42rn' re Noble Broadcasting Corporation, 1 F.C.C.2d 154 (1965). 

43rn re KFPVl Broadcasting Co., et a1., 26 F.C.C .2d 735 (1970.). 

lf4rn re Broadcasting of Information Conc~rning Lotteries, 14 F.C. C. 
2d 707 (1968). The Commission observed: 

In the category of nei,S, any material broadcast in normal good 
faith coverage, "Thich is reasonably related to the audience 1 s 
right and desire to knmi" and be informed of the day-to-day 
happenings within the conununity is permissible. 

;Id. at 710. 

45Authorized by 47 U.S.C. §' 402(a). 

461t14 F.2d 990 (2d Cir. 1969) , cert. denied 396 U.S. 1061 (1970). 
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Noting as an example that lithe first amendment does not protect freedom 

to swindle even though words may be used to accomplish that result,,,47 

the court noted that 

[t]he real point here is that we are not primarily in the 
realm of ideas at all but are chiefly concerned l.,i th speech 
closely allied with the putting into effect of prohibited 
conduct. 48 

Although the statute, i-rhich prohibits the broadcastil1g of "any. 

information concerning a lottery," would appear to be invalid on its 

face, the court upheld its constitutionality through a narrow 

interpretation of the phrase, holding that the statute bars only the 

broadcasting of information that trdirectly promotes" a particular 

lottery. II [W] e think that the section must be directly construed to 

go no further .1149 

Such an interpretation allowed the court to discuss in detail 

precisely 'of hat could and could not be broadcast. A news item which has 

lithe incidental effect of promoting a lottery" is not banned, but if a 

lottery announcement happens to contain incidental "news" such as the 

amount realized for education, it is prohibited by the statute. 50 An 

intervie"\·r by a television reporter of an excited winner would be a . 

47Id. at 996. 

48Id . at 997. In a later case in another context the court put 
it more succinctly: II [T]he First Amendment deals with the free exchange. 
of ideas and not with commercial 'factual' speech. II Securities and 
Exchange Commission y. Texas Gulf Sulphur Co., 41f6 F. 2d 1301, 1306 
(2d Cir. 1971). See also United States Y. Hunter, 454 F.2d 205 (4th 
Cir. 1972), ---

49414 F .. 2d 'at 997. 

50Id . at 998. "We are ai-rare," the court said, "that at times the 
line dra'l.mJuay be thin. . . " 
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legitimate feature story and is Illegitimate ne,.,s and an indirect 

promotion at best. 11 Editorial cOllmlent cannot be reached by § 1304 at 

all, unless lithe editorial format is used as a sham to avoid the 

prohibition on direct promotion of a lottery. "51 

Because the FCC ruling lacked specificity', the court set it aside 

to allmr I'~he Commission to reconsider its judgment in light of the 

opinion. In response, the Commission issued a second declaratory ruling 

in 197052 answering in detail the broadcasters' questions. 

The New York state Broadcasters Association case, however, was 

not the last "Tord on the issue. In 1972 the Jersey Cape Broadcasting 

Corporation in. \<iild"TOod, Ne\'f Jersey, requested a declaratory ruling on 

",hether a one-sentence statement during Thursday evening news broadcasts 

advising HevT Jersey residents cf the winning lottery nUlnber in the 

"reekly drmr.ing of that state r s lottery "TOuld constitute a § 13Cl~ 

'Violation. In a series of three rulings, the Commission held that 

broadcaqt. of such a ne"'8 item '{as prohibited and rejected a plea for 

'reconsideration. 53 On appeal, the Third Circuit, sitting en bane, 

51Id , at 999. '11he c()urt did 'take notice of the rule of New York 
Times Co.v, Sullivan that advertisements lion behalf of a movement -
,,,hose ex'istence and objectives are matters of highest public interest 
and concern" are entitled to full constitutional protection. 376 U.s. 
254,266 (1964). The argument could conceivably be used unuer § 1304, 
the court observed, but the public concern must be more than ""Tholly 
incidental and subordinate to the promotion . . . II l~14 F. 2d at 999. 

521n Te Broadcasting of Information Concernin~ Lotteries, 
Supplemental Declaratory Ruling, 21 li'.C. C, 2d 846 ( 1970) , 

531n re Jersey Cape Broadcasting Corp" 30 F. C . C" 2d 794 (1972), 
36 Fed, Reg .l434 7 (1972) , FCC 72~702, filed July 27, 1972, 
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unanimously held in NevT Jersey State Lottery Commission v. United 

States54 that such a nelfS broadcast was protected by both the first 

amendment and another provision of the Communications Act. The court 

focused on !~7 u. S. C. § 326, '''hich reads as follows: 

§ 326. Censorship 
Nothing in this chapter shall be understood or construed 

to give the Commission the pov[er of censorship over the radio 
communications or signals transmitted ,by any radio station, 
and no regulation or condition shall be promulgated or fixed 
by the Commission vThich shall interfere with the right of free 
speech by means of radio conununication. 

This provision, the court said, .vTaS to guarantee that nothing in ·the 

Act's other provisions would be construed so as to be inconsistent with 

t, the :first amendment. The FCC is not permitted to "exercise . 

control over editorial decisions of broadcast journa1ists,1I55 the court 

. observed) and in any event the Commission's contention that such information 

is not "news" is IIsimply frivolous." 

The first amendment makes c~ear that it is beyond the competency 
of any governmental agency to determine, a priori, that any 
item of information is, for any news medium, not nelfs. 56 

Thpugh the court declined to pursue the issue any further and preferred 

t~ decide the case on these broad grounds, there is some question as to 

whether the guidelines established for the statute in New York state 

Broadcasters Association could survive the strict limitations placed on 

§ 1.304 by the Hev' Jerse;)C State Lottery Conunission court. Perhaps to 

resolve this issue, the Supreme Court granted certiorari in the New 

Jersey case. 57 

54491 F.2d 219 (3d Cir. 1974). 

55Jd. at 222. 56Id . at 223. 

57417 U.S. ·at 907-08 (1974)" 
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In any event, it appears. the.t the question of broadcasting in 

reference to State-authorized lotteries is now moot in light of. the 

recent addit-ion, Qf 18 U,S.C, § 1307 to the Code, which exempts State 

lotteries from the prohibitions of § 1304. 58 Lotteries not conducted 

Ul'ider State auspices, hOi>Tever, are still subject to all the provisions 

of § 1304 as interpreted by the FCC and the courts, and t.he State 

lottery cases may well be valuable precedent in that context, 

III. TEXT OF THE S'rATUTE 

§ l30t~. Broadcasting lottery information 
Whoever broadcasts by means of any radio station for which 

a license is required by any lml" of' the United States, or 
vThoever, operating any such station, knOl-ringly permits the 
broadcasting Of, any advertisement of or information concerning 
any lottery, gift enterprise, or similar scheme, offering 
prizes dependent in whole or in part upon lot or chan';:e, or 
any list of the prizes drawn or awarded by means of any such 
lottery, gift enterprise, or scheme, whether said list contains 
part' or all of such prizes, shall be fined not more than $1,000 
or imprisoned not more tk~n one year, or both. ' 

Each day's broadcasting E:'1:'>.el1 constitute a separate offense. 

58pub. T J • No. 93-583; § 1 (January 2, 1975 88 Stat. 1916. 
The new section provides that § 1304 and most other Federal antilottery 
statutes do not apply to advertisements, lists of prizes, or information 
concerning a State-conducted lottery where the material in question is 
broadcast by a radio or television station licensed in the lottery State 
or an adjacent State which conducts a lottery. 18 U.S.C. § 1301(a). 
See Appendix L. 

' ... ~ 

,~ .. 
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APPENDIX L 

STATE-CONDUCTED LOTTERIES 

18 U. S . C. § 1307 

H.A.K . 

. :) 
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1'. LEGISLATIVE HISTORY 

The growth of State-operated lotteries in recent years has been 

hampered by the existence of Federal statutes prohibiting lotteries 

within areas of Federal jurisdiction. _ 18 u. S. C. § 1301 (relating to 

the importation and transportation o~ lottery tickets), § 1302 (relating 

to the mailing of lottery tickets and related matter including 

advertising), § 1303 (prohibiting postal employees from participating 

in lottery schemes), and § 1304 (relating to the broadcasting of lottery 

information) together constituted a significant limitation upon the 

operations of State lotteries. Remedial legialation, however, was 

passed in the last days of the 93d Congress because of a threat of 

prosecution of the lottery States by the Department of Justice for 

violation of the Federal antilottery st-atutes. l Congress enacted 18 

u. S . C. §, 1307 to exempt from 18 u. S. C. § § 1301-04 lotteries conducted 

by a State acting under authority of State la,,,. 

10n August 30, 1974, Attorney General Saxbe sent the governors 
of each State currently permitting lotteries (New Hampshire, New York, 
New' Jersey, Massachusetts, Connecticut, Pennsylvania, Michigan, 
Maryland, Illinois, Ohio, Delaware, Rhode Island, and Maine) a telegram 
,-rarning them that "Serious Cluestions have arisen concerning the lottery 
that is being conducted in your State," and that "There is a distinct 
pos?Jibili ty that there are violations of the criminal provisions of 
thEi:]'(ideral code." N. Y. Times, Aug. 31, 1974, at 1, col. 1. Saxbe 
theil'announced a ninetY-day moratorium on Federal prosecution under the 

-s1I<;i.tutes: "Attorney General William B. Saxbe promised representatives 
Of,' 13 states at a lileeting here [Washing-t.on] yesterday that he ,-rill not 
a(Jt to shut down their State-run lotter,ies for at least 90 days in 
order to give Congress time to amend Federal antilottery laws." 1iash. 
Post, Sept. 7, 1974, at 1, col. 8. But cf. "A Fair Bet: Q:fficial 
Gambling Will Gro"r." N.Y. Times, Oct. 13, 1971~, § 4 (The vTeek in Review), 
at 10, col. 3. 
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. On December 20, 1974, Congress. passed section 1307 ... .'1,S part of 

Pub. L. No. 93-583; signed into la,,, by President Ford on January 2, 

1975. 2 Although the bill received much attention in the final weeks of 

the 93d Congress , it had been introduced in the Senate as S. 54~f in 

January of 19733 and as H.R. 6668 in the House the following April. 4 

Passage did not seem likely until November, 1974, when the Senate 

Committee on the Judiciary held hearing on 8. 544 and related bills. 5 

S. 544 I'TaS reported out on December 18, 6 and was passed by the Senate 

the following day.7 The House passed itsH.R. 6668 on December 20, 

incorporating one additional provision, 8 "lith which the Senate agreed. 

the same day.9 , 

2120 Cong. Rec. 822542-43; H12599-609 (daily ed. Dec. 20, 197~f). 

3s. 544, 93d Cong., 1st Sess. (1913), by Senator Hart. 

4R. R. 6668, 93d .Cong., 1st Sess. '(1973), by Congressman Rodino 
of New Jersey, chairman of the Judiciary Committee. Rodino had also 
introduced a similar bill in the 92d Congress, R.R. 2374, and had held 
hearings on 'that bill on October 13, 1971. N either that attempt, nor 
the subsequent hearings held on April '24, 1974 on H. R. 6668 produced 
immediate action on the floor. '[Copies of these .hearings unavailable 
as of this writing.] 

5S . Rep. No. 93-1404, 93d Cong., 2d Sess. 2 (1974). The hearings 
i"ere held on November 20, 1974 before the Subcommittee on Criminal Laws 
and Prpcedures of the Co:mlllittee on the Judiciary. [Copy unavailable as 
of this writing.] 

6s . Rep. No. 93-1404 supra. 

7120 Congo Rec. S22145 (daily ed. Dec. 19,1974). 

8120 Congo Rec. H12599-609 (daily ed. De'c. 20, 1974). For 
discussion of the amendment, respecting adjacent States, see note 22 
infra. 

9120 Congo Reo. 822543 (daily ed. Dec. 20,1974). 

o 
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Reasons for the passage of an exemption from the antilottery 

statutes for state-conducted lott~ries were summarized by the Senate 

Judiciary Committee as follows: lO 

The purpose of s. 54r~, as amended, is to aJ11end present Federal 
provisions r.elatingto lotteries (18 U.S.C.1301-l304, 1953; 39 
U.S.C. 3005) to accomodate the operation of legally authorized 
State-run lotteries consistent with continued Federal protection 
to the policies of nonlottery states. The bill accomplishes this· 
purpose by exempting such State-run lotteries from existing 
prohibitions to the extent of permitting use of radio and 
television stations. licensed to a location vrithin that State; use 
of nevspapers published w·ithin that Stat·e without imposing mailing 
restriction on such papers; transportation and use of the mails 
to distribute materials to addresses within that StElte; and use 
of interstate facilit:les and channels to obtain equi.pment, tickets, 
etc., designed for use in the operation of such lottery within 
that State (e.g., purchased from an out-of-State business). 

The Committee repeatedly emphasized the limited nature of the proposed 

exemption and the historical context for previous absolute Federal 

h 'b't' f 1 tt t' 't 11 pro l l lon 0 0 ery ac lVl y. The direction that the exemption 

provided by section 1307 should take was preciseJ:y confined by the c 

12 Committee to the following: 

10 S. Rep, No. 93-11~04 at 2, supra. 

llId, at 2-3 . Prior Federal action against lotteries had been 
taken in the 19th century in response to unprecedented corruption, 
particularly in connection ifith the infamous Louisiana lottery. See 
generally J. Ezell, Fortune's Merry Wheel 17'7-203. See also 19 Congo 
Rec. 1153-61 (1888), in w·hich the.bill that would establish the most 
pervasive Federal lottery prohibition was debated, the message of 
President Harrison to Congress concerning the Louisiana lottery at 
9/l Compilation of the Messages and Papers of the Presidents 1789-97 
(j. Richardson ed.), H.IL Misc. Doc. No. 210, Part 9, 53d Cong., 2d 
Sess. (189L~) 80-81, and the resulting statute, Act of September 19, 1890, 
ch. 908, 26 Stat. 465. 

12 S. Rep. No. 93-1404, supra note 5, at 3. 
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1. Permitting transportation and mailing to addresses within 
the particular State conducting the lottery; 

2 . Permitting the mailing of new'spapers published within' the 
State, notwithstanding lottery promotional or other information 
eontained therein concerning a State-run lottery in'that State; 

3. Permitting the broadcasting of promotional or other 
information concerning a lottery .rithin that State from stations 
licensed to a location wi thin that State; and 

4 . Permitting a State-run lottery to obtain material necessary 
,to conduct its operation from out-or-State sources. 

The Committee further noted the failure of the States to obtain full 

13 relief in the c,ourts. 

Upon resolving itself into the Cornnittee of the Whole House ,14 

the House debated the identical H.R. 6668 on the f190r on December 20. 15 

The Chairman of the Committee on the Judiciary, Mr. Rodino, who was the 

sponsor of the bil1,16 urged passage, Quoting a letter from the Attorney 

1 't· th f t ' '1 t' x7 Ge~era Cl lng e need or promp congresslona ac lon. Two official 

letters from the Department of Justice were inserted into the 

13Id, at 3n.2. The Supreme Court has. heard arguments in New 
Jersey St-ate Lottery Commission v. United States, 1~9l F.-2d 219 (3d Cir. 
1974)., docket no. 73-1471, in .rhich the Third Circuit held en banc that 
lottery information broadcast as news is constitutionally protected 
under the first amendment. This exemption would not apply to. anything 
ot,her than legitimate ne,\·rs under the reasoning of the case, but would 
extend to other media regardless of location provided that the 
categorization as I1news" vras within the sound editorial discretion of 
the source of the otherwise prohibited information. 

11~120 Congo Rec. H12519 (daily ed. Dec. 19,1974); H. Res. 1492. 

15120 Cong. Rec. H12599-609 (daily ed. Dec. 20, 1971~). 

16Rodino had also sponsored previous bills to accomplish the,same 
purpose. See note 4 supra. 

17120 Congo Rec. at H12599. 
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18 Congressional Record to demonstrate the imminence of Federal 

prosecution of the lottery States .19 Further technical diff,iculties 

were raised in which members sought to achieve parallel treatment of 

b:r:oadcasting and newspapers under section 1307, but exact accord was 

found to be unworkable consistent with the limited nature of the 

t . 20 
exemp. lon. Rodino then reiterated the prior history of the proposed 

18120 Congo Rec. at H12601. Pertinent excerpts are the 
followi,ng: 

Commission on Special Revenue, 
State of Connecticut, 
I{ethersfield, Conn. 

U.S. Department of Justice 
Nev Haven, Conn., October 25, 1974 

Gentlemen: The apparent and potential confiicts between F'f r~eral 
statutes and State Special Revenue Projects flags to this office 
the obligation to enforce the Federal lav . . . 

. . . Congress will presumably avail itself of the opportunity 
to determine vnether the Federal lavs should be enforced against 
the State. Unfortunately inaction on the part of Congress vThen 
the issue has clearly been presented to it in the form of proposed 
remedial legislation suggests that, th~ laws as they are or may be 
applicable in their present form do in fact state the will of 
Congress. This inference becomes stronger vith the passage of 
time, particularly vThen threats of prosecution have been made 
publicly. 

19Id . See also note 1 supra. 

20This distinction turns on the different technologies ·involved. 
The destination of broadcasts cannot be limited in the same vray that 
the destination of nevspapers can be , since restricting where nevTspapers' 
may be .sold or sent is a relatively easy matter: Materials to be 
'broadcast may 'be restricted as to content but not as to expected 
audience, wi thin broad limits, in a populated area crossing State lines. 
Thus, if the general rule is to limit infringement on neighboring States, 
rest,ricting the subj ect matter of a broadcast would mean that in many 
ca$es a radio station vould not be able to broadcast with respect to 
the lotteries of a large part of its listening audience. Although the 
same can be said logically for nevspapers, Congress chose not to extend 
the exemption for newspapers, feeling that'the fact si~uation rarely 
arises in vhich a nevspaper in a lottery State has as its prime audience 
anotber lottery State. See 120 Cong. Rec. at H12603-07, and examples 
given herein at text folloving fn. '29. 
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21 bill and its current need, and offered an additional amendment 

extending the exemption to encompass broadcasting of information from 

adjacent States in which lotteries are also authorized. 22 This 

amendment was designed to accomodate situations in which metropolitan 

areas are served by communication facilities in neighboring States that 

also allow lotteries but other'iTise would not be able to broadcast \vith 

respect to both 10tteries. 23 Over some objection to this addition to 

the exclusion,24 the House passed H.R. 6668 as amended 185-126. 25 

Congressional ~xemption of State~conducted lotteries from prior 

Federal restrictions required amendment of two other sections of United 

States Code in addition to the enactment of section 1307. A ne,v 

paragraph was added to 18 U.S.C. § 1953 (concerning the interstate 

transportation of w'agering paraphernalia) to exclude 11 equipment, 

tickets, or materials used or designed for use \'Tithin a State in a 

21 120 Congo Rec. at H12606. 

22Section 1307(a)(2) originally read Ilbroadcast by a radio or 
television station located in a state conducting such a lottery. 11 The 
Rodino replacement, which 'iTaS agreed to, read IIbroadcast by a radio 
or television station licensed to a location in that State or an 
adj acent State which conducts such a lottery. II This is actually a 
limiting amendment, although it adds adjacent States. Under the 
former provision, a radio or television station located in any lottery 
State could broadcast about any other lottery. Thus a Michigan station 
could broE).dcast concerning New York, despite not normally serving the 
New 'York audience. The key word is "that,ll which relates the subject 
of the broadcast back to the location to which the source is licensed. 
(See text of statute in section III infra.) 

23See the examples given at text fo~lowing fn. 29. 

24120 Congo Rec. at H12606-'07. 

25Id. at H12608. 
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lottery conducted by that State acting under authority of State lai-r. ,,26 

A new section vTas also added to 39 U.S. C. § 3005 (relating to the 

'postal servi.ce) to permit the mailing. of certain materials related to 

a lottery conducted by a State under the authority of the law of that 

State. 27 

II. SCOPE 

Although there is as yet no litigation concerning Pub. L. No. 

93-583, the scope of section 1307 merits discussion. The four 

condi tions set out by the Senate Judiciary Committee
28 

are reflected in 

the statute. 

Section l307(a) exempts from the operation of 18 u. S. c. § § l30l-0 l f 

lottery-;~elated information II concerning a lottery conducted by a State 

acting under authority of State lawll that is contained in a nevTspaper 

or radio or television broadcast originating in the same State. The 

radio or television station of a neighboring State that conducts a 

lottery according to its law could broadcast with respect to the lottery 

'of the State of origin as well as that of the neighboring State, but a 

newspaper could never publish 'lottery-related information not concerning 

·the lottery' of the State in which it was published. This limitation is, 

26'llhiS paragraph as an addition to the list of exclusions in 
18 U.S.C. § 1953(b) that constitute specific exemptions to the general 
rule of the statute, which is to prohibit the interstate transportation 
of vTagering paraphernalia. 

2739 U.S.c.. §. 3005 authorizes the post~:J.. service to refuse to 
deliver mail under certain circumstances relating td IIfalse representation. II 
The new paragraph 39 U.S.C. § 3005(d) would clarify that lotteries 
conducted by a State under authority of State . law 'are not meant to be 
included ·in the rule of the statute. 

28 See text accompanying note 12 supra. 
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·of course, itself subject to the coristitutional role which protects 

information having legitimate ne,vs value, whether or not pertaining to 

.. 29 
lotter~es. 

Section 1307(b} permits the mailing or transportation to a 

lottery state from outside sources of materials relating to the lottery 

of the destination State. 

Under 39 U.S.C. § 3005(d) the mailing of lottery materials 

relating to a given state may be mailed f'rom addresses in that state to 

addresses within that State. 

Finally, no information or materials relating to lotteries may 

originate from a non lottery State that does not fall within the 

category of news or material destihed to be used by the State-authorized 

lottery in the State to which it is sent. 

A series of exwnples may be useful to demonstrate possibl~ 

applications of Pub. L. No. 93-583: 

l} A lottery may be discussed by any letters, newspapers, radio 
or t'elevision stations to the extent of its legitimate news -value 
without respect to the statute because of the First Amendment. 

21 Th'e Boston Globe, published in Massachusettr;:; but serving much 
of New England, may advertise and fully discuss the Massachusetts State 
lottery but not that of New Hampshire, Rhode Island, Connecticut, or 
Ne,'T York. Readers of the Globe in those States, as well as l"eaders in 
nonlottery Vermont, may read of the Massachusetts lottery only. 

3) \<fBZ radio, licensed to a location in Boston, Massachusetts, 
may broadcast "Tith respect to the lotteries of Massa.chusetts, RhodE" 
Island, Connecticut, New York, and New Hampshire ,b.ut not with respect 
to that of Ne,v Jersey, of Pennsylvania, or of Naine. Portland, Maine 
listeners regularly served by WBZ may listen to advertisements concerning 
all of '~hese other lotteries but not that of Maine. Rutland, Vermont 
list.eners idll have to suffer through all the lottery information 
broadcast by ylBZ if they wish to listen at all , despite having no lottery 
of their own. 

29Seenote 13 supra. 
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4) A ?ortsmouth, N.H., television station licensed to feed cable 
television programs from Boston and NeW' York City W'ould seemingly be in 
violation of the laW' if it did not filter OU"t all lottery.-related 
information except that pertaining to Massachusetts or Ne"l-T Hampshire. 

5) The same cable television station located in Methuen, Mass. 
"TOuld only have to eliminate the lottery information coming from New" 
York City that referred to New Jersey '01" Pennsylvania, but W'ould be 
able to carry broadcasts relating to Rhode Island that could not be 
used by its competitor in Portsmouth. 

6) A Rutland radio or television station, or the Rutland Herald, 
could not advertise or discuss any lotteries at all, even though 
Rutland residents could read about (or listen to or watch information 
about) the other lotteries as discussed above with no difficulty. 

7) A Rutland printshop could print New Jersey State lottery 
tickets or advertisements "l-Thich it could then send to Newark or Camden 
but not Albany or Hartford or Montpelier, so long as the materials were 
sent via United Pa)."cel Service. The materials could not be sent via 
U.S. Mail. The same tickets printed in NeW'ark could be sent to Camden 
or Atlantic City by either UPS or U.S. Mail. 

8) Disregarding Fourth Amendment issues, one living in Rutland 
could not mail a letter containing anything having to do with any 
lottery. 

9) One living in Massachusetts could mail anything having to do 
with the Massachusetts lottery anywhere in Massachusetts, but could 
neither mail information having to do W'ith the Rhode Island lottery in 
Massachuse"tts to a location in Massachusetts nor mail anything having 
to do ,.i th any lottel'y anYYfhere except Massachusetts. 

10) A seeming contradiction in the statute .Tould have the sender 
in example 9 able to mail information about the Rhode Island lottery to 
Providenc e or !IT e"l-Tport ( although not to Cambridge) without violating 
18 u. S. C. § § l30l-0 ll, but in doing so 39 u. S. C. § 3005 "Tould still have 
been contravened. 

Pub. L. No. 93-538 does not immunize State-operated lotteries 

from the impact of all Federal statutes relating to lotteries. Only 

lotteries conducted "by a State acting under authority of State law ll 

are protected and only with respect to possible violations of 18 U.S.C. 

§ § 1301-04, 1953, and 39 u. s. C. § 3005. ThUS, for exruuple, potential 

violation of 18 U.S.C. § 1306 (relating to the distribution of lottery 
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materials by federally-insured banks) by a bank dealing in State lottery 

materials at the req,uest of the state would still be possible, although 

the bank, not the State, would. be directly subject to· prosecution. 

III. TEXT OF STATUTE 

§ 1307. State-conducted lotteries 
-raT The provisions of sections 1301, 1302, 1303, and 1304 

shall not apply'to an advertisement, list of prizes, or 
information concerning a lottery conducted by a State acting 
under the authority of State lavT --

(1) contained in a newspaper published in that State, 
or 

(2) broadcast by a radio or television station licensed 
to a location in that State or an adj acent State which 
conducts such a lottery. 

(b) The provisions of sections 1301, 1302, and 1303 shall 
not apply to the transportation or mailing to addresses vrithin 
a State of tickets and other material concerning a .lottery 
conducted by a State acting under authority of State law. 

(c) For the ,purposes of this section "State" means a State 
of the United States, the District of Columbia, the Commomrealth 
of Puerto Rico, or any territory or possession of the United 
Scates. 

Cd) For the purposes of this section "lottery" means the 
pooling of proceeds aerived from the sale of tickets or chance 
and allotting those proceeds or parts thereof by chance to one 
or more chance takers or ticket purchasers. "JJottery" does 
not include the placing or accepting of bets or wagers on 
sporting events or contests 

Sec. 2. The sectional analysis for chapter 61 is amended by 
adding the follovring item: 

1307. State-conducted lotteries. 
Sec. 3. Section 1953(b) of title 18 of' the United States 

Code is amended by changing the period to a comma and adding: 
"or (4) eQuipment, tickets, or materials used or designed for 
use wi thin a State in a lottery conducted by that State acting 
under authorl ty of State law." 

Sec. I~. Section 300 50f title 39 of the United States Code 
is amended by adding at the end thereof the folloifing subse;:{]tion: 

Cd} Nothing in this section shall prohibit the mailing 
of (1) a newspaper of general cil'culation published in a 
State containing advertiseJtl.ents, lists of prizes, or 
information concerning a lottery conducted by that State 
acting under authority of State law, or (2) tickets or other 
materials concerning such a lottery ,.,ithin that State to 
addresses within that State. For the purposes of this 
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subsection, llStabe ll means a Sts:be of the United States, the 
District of Colun:lbia, the ConnnonweaUh of Puerto Rico, and 
any territory or possession of -I;he United States. 
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APPENDIX M 

OBSTRUCTION OF S'l'ATE OR LOCAL LAi'[ ENli'OnCElvJENT 

18 U.S.C. § 1511 

ILA.K. 
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t. LEGISLATIVE HISTORY 

One of th~ major provisions of the Ol'ganized Crilne Control Act 

of 1970 "Tas the syndicated gambling prohi bi tion, Title VIII of S. 30, 

which added sections 1511 and 1955 to 18 United States Code.
l 

Section 

1955 directly prohibited all syndicated gambling of a given size as a 

matter of Federal substantive law provided that such a gambling 

enterprise was also a. violation of exi~ting State law. 2 Section 1511 

sought to reaCH obstruction of justice brought about by collusion of 

organized c:ri.nle figures and local officialdom for the purposes of 

shielding gambling businesses. 

The need for section 1511 was abundantly clear to its proponents. 

Senator Hruska first introduced the statute as' part of S. 2022,3 the 

bill that would later be incorporated into the Organized Crime Cotltrol 
. 4 

Act as Title VIII. In his remarks en the Senate floor, Hruska said: 

Equally important is the second part of the proposed 
statut;)ry measure. No drive against illegal gambling can 
even begin to succeed in those instances i'There it is to be 
undermined at1d betr;:;:.:y~d by venal law-enforcement officers-,
police, prosecutors, or even judges. 

It is not pleasant. to con-f:;emplate, but T·re cannot blind 
ourselves to t.he distasteful fact that some bribery and 

I pub . L. No. 91-L~52, 8L~ Stat. 922, October 15,1970. 

2 . 
See Appendix P for a discussion of 18 U.S.C. § 1955 and the 

text of that stat.ute. 

391st Cong., 1st SeES., 115 Congo Rec. S4332 (daily ed. April 29, 
19(9) . 

4115 Cqng. Rec. S L~ 332 (daily ed. April 29, 1970). 
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bribery attempts of lavr-enforcememt officials at all levels have 
been characteristic of the presence of organized crime. 

Hence, the necessity to the Congress to enact a Imr ""hich 
makes obstruction of state and local law enforcement in such 
areas a Federal offense. The citizens of every state are 
enti tIed to have their la,-Ts enforced in an equal-handed manner, 
and that right is one protected by the l~th amendment to the 
U.S. Constitution. 

In order to accomplish the congress"icrnally-defined end of 

curtailing the cooperation betw"een public officials and elements of 

organized crime that often accompanies syndicated gambling activity 3 

18 U.S.C. ~ 1511 ,-Tas drawn to reach only that type of obstruction of 

justice that had to do vTith the sheltering of gambling activities. 5 

Such conduct would be a specific Federal offense while related conduct 

affecting othC'r areas of illegality ,-Tould be handled through other State 

and Fede;;"qJ. statutes. Thus, prosecution under 18 u. s. C. § 1511 would 

likely come only along i-Tith prosecution for violations of the gambling 

prohibition statute, 18 U.S.C. § 1955, and indeed that is hOyT it has 

6 
vTorked. 

Authority for the Congress to enact 18 U.S.C. § 1511 came from 

the same source as that for section 1955, the Commerce Clause of the 

U.S. Constitution. 7 Both statutes are prefaced in Title VIII of the 

Organized Crime Control Act of 1970 by the ISpecialFinding" that "The 

5The statute as enacted appears in section III. On the question 
of the breadth of the statute I s reach, see note 19, infl'a, and related 
textual matter. 

" 60f the 19 reported appellate cases examined in the preparation 
of this appendix arising under 18 U.S.C. § 1511, 15 involved questions 
related to § 1955 as vrell,and the other four may 'have done so at 
trial. See "Court Interpretation," section II. 

7 See, ~, Katzenbach v. McClung, 379 u. s. 294 (1964); Heart" of 
Atlanta :tv1otel v. United States, 379 u. S. 241 (196~); 11ickard v. Filburn, 
317" U.S. 111 (1942); Caminetti v. United States, 2112 U.S . .,470 (1917); 
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Congres.s 1'ind8. that illegal gambling involves Hidespread use of, and 

has an ef1'e.ct upon, interstate commerce and the facilities thereof."
8 

Although other theories exi;~t upon which to base Federal pOHer to 

prohibit the obstruction of local lavr enforcement, such as the equal 

protection of the Imrs argument advanced by Senator Hruska above, the 

Commerce Clause is the primary basis for the statute. 9 

Uni ted States v. Darby, 312 U. S. 100 (19t~1); and Maryland v. 'Hirtz, 392 
U.S. 183 (1968). Also see note 2, supra. 

8pub . L. :No. 91-tf5.2, 8t~ Stat. 92'2, Title VIII, pt. A, Sec. 801. 

9'1'0 make an equal protection argument under the l~·th Amendment, 
one would have to argue that bribery leading to the obstruction of la"T 
enforcement results in unequal prosecution of the laYrs and thus that 
different categories of lavT violators are being created and receiving 
unequal treatment. Tradi tionally, this argument has been used in the 
area of racial discrimination, Yick Wo v. Hopkins, 118 U.S. 356 (1886). 
A br'oad interpretation cif sec. 5 of the 14th Amendment giving Congress 
authority to positively legislate to overcome racial discrimination 
has reoted behind civil rights cases such as United States v. Price, 
383 U.S. 787 (1966), and United states v. Guest, :183 U.S. 745 (1966), 
brought under 18 U.S.C. § 241. Although such congressional power is 

, no longer contested in the "pure" equal protection area of racial 
discrimination, other types of equal protection arguments not related 
to race have a far more tenuous link to the l~th J\.Jnendment. See, 
e.p:;., Griffin v. Illinois, 351 U.S. 12 (1956); I,egislative File, 
Criminal Division, Department of Justice. A third possible theory 
arises under the Guaranty Clause, Article IV, Sec. 4, but is equally 
uncertain and "1Ould necessitate dividing the various provisions of 
Title VIII for jurisaictional purposes. See Organized Crime Control: 
Hearings Before §ubcomm. rfo . .2.. of the House Comm, on the Judiciary 
on ~ 30. and related, })roposals, 9lst Cong., 2d Sess., May 20, 21, 
27; June 10, 11, 17; July 23, and Aug. 5, 1970 [hereinafter cited as 
House Hearings.], at 676 for Department of Justice comments on use of 
the Guaranty Clause. 
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Title VIII was the Nixon Administration contribution to the 

Organized Crime Control Act of 1970, prepared in the Department of 

10' 
Justice in cooperation with members of Congress and their staffs. 

Unlike vrhat was to' become 18 U.S.C. § 1955, hovrever, vrhich was a 

general syndicated gambling prohibition that had been circulating for 

. 11 
some years, section 1511 was drafted and researched in early 1969. 

It vTaS added to the dormant gambling prohibition statute proposed by 

the Johnson Administration, and reintroduced in the 91st Congress, 1st 

Session as S. 2022 on April 29, 1969, after ,.;hich it was referred to 

the 8ubcommi ttee on Criminal La"rs and Procedures of the Senate Judiciary 

. 12 The operative part of 18 
Committee, chaired by Senator McClellan. 

U.S.C. § 1511 as proposed originally in S. 2022 waS as follows: 13 

§ 1511. Obstruction of Sta,te or local la,-r enforcement 
(a) It shall be unlawful' for tvro or more persons to devise 

or participate in a scheme to obstruct, hinder, or impede the 
execution or enforcement of the criminal laws of a State or 
political subdivision thereof, i-rith the intent to establish, 

10Legislative File, Criminal Division, Department of Justi.ce. 

llId. 

12 ' 
.See letter of transmittal from the Attorney General, 115 Congo 

Rec. 84362 (da.ily ed. May 1, 1969). For the Senate hearings on S. 2022, 
see Measures Related to Organized Crime: Hearings Before the SubcolT'JU. 
on Criminal Lm.;s and Procedures of the Senate Comm. on the Judiciary 
on S. 30, S. 974,8. 975, S. 976-, S -:--1623, S. 1624, ~ 1861, S. 2022, 
S. 2122, a.nd S. 2292, 91st Cong., 1st Sess., March 18, 19, 25, 26, and 
June 3, L~, 1969 [hereinafter cited as Senate Heari,ngsJ. 

13 " . '(.. 
S. 2022, 91st Cong., 1st Sess., AprJ.l 29, 19~)9. Those aspects 

of § 1511 relating to definitions and jurisdiction are not included 
as they are discussed fully elsewhere, see note 2, supra. 

i) 
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promote, carryon, facilitate, or conceal an illegal gambling 
business if: 

(1) one or more of such persons does any act to effect 
the object of such a scheme; and 

(2) one of the persons is an official or employee 
responsible for the execution or enforcement of criminal 
laMs of such State or political subdivision; and 

(3) one of the persons operates, works in, participates 
in, or derives revenue from an illegal gambling business. 

(b) As used in this section, the term "illegal gambling 
business" means betting, lottery, or numbers activity 

In his testimony before the Senate Subcommittee on Criminal La"TS 

and Procedures, Hill Wilson, Assistant Attorney General of the Cri~inal 

Division, described the symbiotic relationship between syndicated 

gambling and the bribery of public officials. lLf In response to 

Questioning by Senator McClellan, "lilson outlined the import of § 1511 

and the types cif prosecutions he expected under the statute: 15 

Senator McClellan ... One, vould a 10'Cal police officer 
who accepted a bribe to refuse to enforce State law be a 
coconspirator in the violation of , . . [the syndicated gambling 
provision]? 

Mr. Wilson. No; he probably could not be. General conspiracy 
lai" today probably would not include the one-bribe situa"Gion. 

"mat this statute envisioned, however, is a blockage of the. 
lav, ,,,here the law is not enforced either in an area or against 
individuals by reason of bribery. Our experience has been that 
rackets like policy games that are in daily operation reQuire 
systematic bribery. So it "TOuld envision generally the cases 
involving either most of the enforcement officers in an area or 
some blockage fairly high up in the police department. 

Senator McClellan. "mat is the difference under your proposed 
section 1511, title I, between "devising or participating in a 
scheme;" and "conspiring"? . 

Mr. Hilson. Well, the purpose of that language is to broaden 
the word "conspire" to include a situation, for instance, ",here 
you could trace some of the profits of a scheme of a gambling, 
enterprise into a given individual, but couldn't eVt:r J:!ut him 
in the room "There conversations or other acts of conspiracy 
occurred. 

Senator McClellan. I'That you are doing is saying that if YOl) 

accept the fruits or benefits of that conspiracy you ",ould be 
guilty? 

Mr. Wilson. Yes, sir. 

1.4 
Senate ~earings, 39Lf-402. 15Id., 397. 
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18 U. S. C. § 1511 ,vas reported out of the Subcommittee vTith only 

minor changes in language.
16 

The report relied upon the President's 

message on organized crime of April 23, 1969 for' evidence of the menace 

posed by official pay-offs. 17 No areas of disagreement about the purposes 

or wording of the statute are reflected by the Committee report or its 

hearings. Once Federal jurisdiction vTaS established for purposes .of 

the prohibition of gambling enterprises by means of th.e special findings 

as to effect upon interstate commerce, there.were no further questions 

concerning the regulation of an aspect of that prohibition rationally 

1 t d t th 1 . ' 111 All th . re a e 0 e over a 1 congresslonal purpose. e definitlonal 

and jurisdictional elements of section 1511 ,.,ere repeated word for word 

from section 1955 and questions pertaining to those standards were 

resolved in connection vTith the general prohibition of .syndicated g'ambling 

provision. 

16The changes did not go to the substance of the legislation: 
§ .1511( a) "devise or" ioTaS removed to leave just "participate"; "hinder, 
or impede the execution of" was excised, leaving the \-Tording as 
"scheme to obstruct the enforcement of11; "establish, promote, carryon, 
facilitate, or conceal" was simplified to read lithe intent to facilitate 
an illegal"; § 1511(a)(2) was changed to read "employee, elected, 
appointed, or othervTise, ,.,ho is responsible for the enforcement of11; . 
and § 1511( a) (3) "operates, ",rorks in, participates in, or derives 
revenue from" vas replaced by "participates in". 

1711 'For most large-scale illegal g?-mbling ente~prises to continue 
operations over any extended period of time, the cooperation of corrupt 
police or local Officials is necessary. This bribery and cor~uption of 
Government closest to the people is a deprival of one of a citizen's 
most basic "rights. J" S. Rep. No. 91-617, 91st Cong., 1st Sess., 
December 18, 1969, 71. 

18"Once it is determined that gambling operations of l;!'\ certain· 
size may be subj ect to general regulation under the Commerce 'SJ.ause, ' 
Congress clearly has constitutional power to regulate a particular 
aspect of gambling operations." Id., 74. 
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The only remaining ambiguity as to the operation of 18 U.S.C. 

§ 1511 concerned its scope. The Subcommittee intended the statute to 

have broad latitude within the context of the obstruction of lavr 

enforcement related to gambling. As suggested by Assistant Attorney 

General Hilson in ans';rer to Senator McClellan I s question, use of the term 

"conspiracy" was avoided and "scheme" put in its place to provide for 

prosecutions in which the proof might not be adequate for a conviction 

under a standard conspiracy statute, but a showing of profiteering by 

public officials relating to inadequate eI}forcement of the lavrs could 

be shown beyond a reasonable doubt. This issue was not sufficiently 

clarified at this point' in the hearing, since all of the situations to 

,which the statute could apply were not completely developed. 19 

19The differing implications of the words "scheme" and "conspiracy" 
were fully discussed in the House, however. See the report by the ' 
Commi ttee on Federal Legislation of the Association of the Bar of the 
City of ,New York on "The Proposed Organiz'ed Crime Control Act of 1969 
(S. 30) ," reprinted in full in House Hearings at 291 et ~. Citing 
the Senate Report on S. 30, S. Rep. No. 91-617, 91st Cong., 1st Sess., 
December 18, 1969, at 155, stating that "The scope of section 1511 is 
intended to be vride," the Committee on Federal Legislation argued that 
the resulting language was so vague that it ,{-as of doubtful 
consM tutionali ty at House Hearings, 324. Senator McClellan, in a 
la'l,r review article vTritten during the time the House. Judiciary 
Committee was considering the Senate-passed version of S. 30, met 
that criticism not unambiguously; McClellan, liThe Organized Crime Act 
(S. 30) or its Critics: WhiCh Threatens Civil Liberties?" 46 Notre 
Dame Lawyer 55, 137 (1970). . McClellan argued that conspiracy in fact 
requires a lesser degree of proof than proof of a "scheme" under Title 
VIII : "Title VIII, on the other hand, requires that a defendant 
I participate in a scheme, I and thus requires tha,t each individual 
def,endant tal(e an active part, wJ1ether by financing, supervising, 
operating, or profiting from the scheme. The additional element of 
I participation, I not required in conspiracy cases, makes the prohibition 
in title VIII more specific in one respect than the laws prohibiting 
conspiracy, which, although they' have been criticized by Mr. Justice ' 
Jackson and some o'thers, are today of unquestioned validity and great 
utility." Then MCClellan cited the same dialogue from Senate 
subcommitte.~ t'estimony quoted supra., note 15' and related text, in vThich 
Mr. Wilson testified that Q. lesser degree of proof would be required. 
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,. 

Nevertheless) the bill "TaS passed by the Senate as Title VIII of S. 30 

on January 23, 1970. 20 

Careful attention to the proposed 18 U.S.C. § 1511 was furthered 

in the House Judiciary Committee by the detailed analysis presented by 

the Committee on Federal Legislation of the Associated Bar of the City 

of New York. 21 Consideration of the scope of § 1511 by the Committee on 

Federal Legislation ultimately lead to a change in wording and a narrowing 

of focus with respect to those not sufficiently connected ,-lith a plan to 

obstruct laif enforcement. 22 State of mind requirements under the Senate 

version of § 1511 were criticized. It I'TaS suggested that the provision 

required a shm-ring of too high a degree of knowledge of a given gambling 

operation by an official directly involved in the administration of 

criminal justice. Consequently, it restricted rather than extended the 

range of influential public officials, who in reality might be tempted by 

the reputedly difficult-to-refuse offers often made in furtherance of 

illicit syndicated gambling. 23 Third, the Committee recorrunended that 

§ 1511 be clarified to make clear that only those pribery attempts made 

by organized crime gambling ventures were culpable under the statute. 21t 

Many of these comments i·rere echoed by the American Civil Liberties Union 

"'" in its statement before the House committee. 25 

" 

The confusion was ended by the House Judiciary Commitl:iee in reporting 
out S. 30 with tlcol1spiracyll in the place of II scheme ll ,'constricting the 
scope of § 1511 some"rha't and placating the Committee on Federal 
Legislation. See note 26, infra, for the full extent of changes niade 
by the House in S. 30. 

20116 Congo Rec. s481 (daily eo.. Jalt, 23,1970), by a vote of 
73 to 1. 

21See note 19, sU.!2ra. 221<1. 

.23House Hearings, 324. 24J;d. , 32.5. 

25House Hearings, 490, 498-99. 

(, 
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The Judiciary Committee reported out S. 30 on September 30, 1970 

",ith changes made in response to the criticism of the Committee on 

Federal Legislation and others. 26 The report noted that: 27 

, The officials covered by the provision are not limited to 
officials responsible for the. enforcement of the criminal laws 
of a State or political sUbdivision--since officials acting in 
a wide variety of' capacities may participate in conspiracies to 
obstruct State and local gambling laws. The section applies 
generally to persons "Tho participate in the Oimership, management, 
or conduct of an illegal gambling business. The terlil "conducts II 
refers both to high level bosses and street level employees. It 
does not include the player in an illegal game of chance, nor the 
person who participates in an illegal gambling activity by placing 
a bet. 

S. 30 fTas passed on the second day of floor debate, October 7, 1970, 

with no further changes in Title VIII. 28 The Senate accepted all the 

changes made by the House B,t the recommendation of Senator McClellan. 29 

S. 30 became la~T with the President I s signature on October 15, 1970. 30 

26The following change.s were made in the House from the version 
of § 1511 passed by the Senate and discussed supra, note 16: 1) 
IIparticipate in a scheme to" was excised and "conspire to" was put in 
its place in § l5ll(a); 2) "conspiracyll was put in the place of "scheme" 
in § l511{a)(1); 3) "'l-7ho is responsible for the enforcement of criminal 
law.s" "rae stricken from the description of public officials in § l511(a) 
(2); "conducts, finances, manages, supervises, directs, or owns all or 
part of" was added to clarify "participates in" an illegal gambling 
bUsiness in § l51l(a)(3). The other changes are not germane to this 
study or are discussed in connection with §1955, note 2, supra. See 
the final wording of § 1511 as enacted in section III. 

27H.B. Rep. No. 91-1549, 91s't Cong., 2d Sess., September 30,1970, 
52-53. 

28116 Congo Bec. HR 9779 (daily ed. Oct. 7, 1970), by a vote of 
3tI1-26. 

29McClellan felt that no detrimental changes of substance had 
been made and that S. 30 had already been in Congress too long, 116 
Cong. Rec. sln60, (daily ed. Oct. 12, 1970). 

30116 Cong. Rec. 818188 (daily ed. Oct., 16, 1970). 
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II. COURT INTERPRETATION 

Section 1511 of 18 United States Code has seldom been construed 

by itself. Virtually all reported cases arising under 18 U.S.C .. § 1511 

have also involved prosecutions for violating the syndicated garrililing 

31 statute, 18 u. S. C. § 1955. As the two statutes \'I'ere enacted together 

and are utilized together, all courts considering the constitutionality' 

of § 1511 save one32 have done so through analysis of § 1955 and in 

reference to other cases construing § 1955. 33 Since the major questions 

that have been raised concerning the constitutionality and statutory 

construction of Title VIII of the Organized Crime Control Act of 1970, 

incorporating these two statues, have been discussed adequately 

34 ' 
else'\o[here, what follO\'Ts will be merely a summary of the questions that 

have been posed vrith references to those cases specifically considering 

§ 1511 and such updating as is necessary. 

31See note 6, supra. 

32United States Y. Garrison, 348 F. Supp. 1112 (E.D. La. 1972). 

3311Since § § 1511 and 1955 \'rere enacted together as parts Band C 
( § § 802-803) of Title VIII of the Organi zed Crime C,ontrol Act of 1970, 
P.L. 91-1.r52, 81.r Stat. 936-37 (1970), they should be construed in pari 
materia, It United States v. Becker, 461 F .2d 230, 232 (2d Cir., 1972) . 

34s~e note 2, supra. 
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The finding by Congress of an effect upon interstate commerce as 

grounds for Federal jurisdiction for Title VIII has been ovenThelmingly 

approved by the courts. 35 Only once has a serious judicial attack been 

made concerning the constitut:ionali ty of Title VIII at the circuit court 

level, even that made in dissent to a decision reached by the full court 

of the Ninth Circuit. 36 Commerce Clause authority "TaS specifically 

35For authority upon which the congressional finding is based, 
~ note 7, supra. To date seven judicial circuits have upheld the 
constitutionality of the congressional finding underlying §§ 1511 and 
1955: United States v. Becker, supra; United States v. Riehl, 460 F.2d 
h5Lf (3d Cir. 1972), specifically construing § 1511; United States v. 
Harris, 460 F.2d 1041 (5th Cir. 1972), cert. denied, 409 u.s. 811 (1972); 
United 'States V. Thaggard, 471 F.2d 626(5tb Cir. 1913), cert. denied, 
91f S. Ct ~ 570 (Dec. 3, 1973) ; United States V. Hunter, 473 F. 2d 1019 (7th 
Cir. 19'""(3), cert. denied, 414 u.s. 857 (1973); Schileider V. United States, 
1159 F.2d 540 (8th Cir. 1972), cert. denied, 409 u.s. 877 (1972T;Un'ited
States V. Sacco, 491 F.2d 995 (9th Cir. 19(4); and Unit'ed States V. 

Smaldone, 4485 F.2d 1333 (lOth Cir. 1973). 

36Uni ted_ States V. Sacco, supra. 'This case is an interesting 
resolution of a controversy over the constitutionality of Title VIII in 
the ninth circuit. Originally decided in conjunction with United States 
v. Oberpriller, docket nos. 72-1663, 72-1723, 72-1436, 72-1659, and 
72-l1f6l, by separate three-judge panels, Sacco and Oberpriller ,'rere 
tentati vely in direct opposition to each other. Sacco was reheard by the 
court's own motion to have the resolution of the conflict made by the 
entire circuit. The case ,vas heard before twelve circuit j']ldges, ten 
ot: ,.,hom concurring in the opinion of Choy, C.J., in "rhich Title VIII was 
upheld as constitutional. l;'Tith that opinion, the ninth circuit joined 
six Clthers that had approved Title VIII, note 35, supra, and reiterated 
generally unquestioned recent authority with regard to Commerce Cla;J.se, 
Vaguenes, and Uniformity questions at 491 F.2d 999-1003. In dissent, 
ho"rever, Ely, C.J.) relying heavily on the prior arid tentative opinion 
of Talbot Smith, J., in Oberpriller, contested the pOl-rer of Congress to 
make such findings under the authority of the Commerce Clause. In the 
only serious reported judicial attack upon such congressional authority 
,·rith regard to Title VIII, and the only such attack in recent years 
anywhere under the Commerce Clause, Ely) J'. argues at 491 F. 2d 1017: 
"Surely "e have arrived at a point when the Federal courts should have 
the courage to say to the Congress: 'This far, and no farther! ' 11 
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approved with regard to § 1511 in a leading district oourt opinion,37 a 

case in which, the arguments were not tied to § 1955 at all. 

Related constitutional questions with regard to infringements 

upon States' rights under the 10th Amendment and potential violations of 

the equal proteotion of the laws under the 5th and 14th Amendments have 

been discussed and summarily dismissed upon the resolution of the 

Commerce Clause question in connection with ~'i tle VIII as a whole. 38 

The contention that Title VIII might be unconstitutionally vague has 

also been disallowed. 39 

'rhere have been no significant difficulties with regard to 

construction of 9 1511 as yet. The definition of an 'illegal gambling 

business' under § 1511 is identical to th~,t contained in § 1955, so 

questions of the intent of Congress as to that definition have also been 

37United States v' Garrison, supra, at 3LI8 F. Supp. 1119: "There 
can be no doubt that such widespread and profitable activities involve 
the use of, the il'l.strumentalities of, and have a profound effect upon, 
interstate commerce. Nor can there be any doubt that these :i.Jnrnense 
illegal gambling operations could not survive without the cooperation of 
some officials on the state and local level. Section 1511 does not 
purport to reach all illegal gambling operations in w"hich local officials 
may be involved, but only those of a substantial size that operate on a 
regular basis; And, considering the size of illegal gambling in the 
United states and its conexity [sic. ] with some state and local officials, 
this court cannot say that Congress had no rational basis for finding 
that the'class of activities proscribed by 18 U.S.C. § 1511 affects 
interstate COlnrnerce ,It 

3810th Amendment , United states v. Harris, supra, 1049; Equal 
Protection, United States v' Bally ManufactUr'iTig Corp., 345 F. SUpp. 
410, 427 (B.D. La. 1972); United States v. Smaldone, supra, l3 L13; 
United States v. Thaggard, supra, 630-31. 

39United states v. Sacco, supra, 1001, citing eonally v. General 
Construction CO., 269 U.S. 385, 391 (1926); United States v. Riehl, 'i.: 
s;upra, 459; United states v. Ga:rrison, supra, 1119-1120. 



ilATIONAL GA;·IC<I,.LNG COMMLSSION 
Cornell Study--26la 

l~O 
brought under Title VIII as a vThole. As to the conspiracy aspect of 

§ l511(a), there have been negligible difficulties in the reported cases 

to date. 11here has not been any reported litigation involving the state 

of mind requirements necessary for conviction under the statute. 

III. TEXT OF STATUTE 

§ 1511. Obstruction of State or local lavT enforcement 
(a) It shall be unlaw"ful for tvTO or more persons to conspire 

to obstruct the enforcement of the criminal lUi-rs of a State or 
political subdivision thereof, with the intent to facilitate an 
illegal gambling business if --

(I) one or more of such persons does any act to effect 
the object of such a conspiracy; 

(2) one or more of such persons is an official or employee, 
elected, appointed, or othervTise, of such state or political 
subdivision; and 

(3) one or more of such persons conducts, finances, manages, 
supervises, directs, or ovrns all or part of an illegal gambling 
business. 

(b) As used in this section --
(1) "illegal gambling business ll means a gambling business 

'-Thich --
(i) is a violation of the lmr of a state or political 

subdivision in "'hich it is conducted; 
(ii) involves five or more persons who conduct, finance, 

manage, super'yise, direct, or own all or part of such 
bUsiness; and 

(iii) has been or remains in substantially continuous 
operation for a period in excess of thirty days or has a 
gross revenue of $2,000 in any single day. 

(2) II gamblingH includes but is not limited to poolselling, 
bookmaking, maintaining slot machines, roulette wheels, or 

1108ee note 2, supra. The excerpt in tlle text of fn. 27, supra, 
concerning the meaning of 'conducts' in connection ",ith § 1511, has 
frequently been cited in connection ,ii th both statutes for the intent 
of Congress as to embracing all but the vragerers within the definition 
of those culpable under,Title VIII for participation in a.n illegal 
gambling business. 8ee, ~g., United States v. Becker, supra, 232; 
United States v. 8acco, supra, at 491 F.2d 1002: liThe word 'participate' 
is the key to resolving the controversy. The original bill introduced 
by Senator Hrusl~a contained the word 'participate' instead of the six 
,-Tords which presently mark the violation. Other circuits which have 
construed 'conduct' have revived this initial meaning,' citing inter 
alia, Becker and Riehl, supra. 
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dice tables, and conducting lotteries, policy, bolita or numbers 
games, or selling chances therein" 

(3) ftStt:f.t e" means any State of the United States, the District 
of Columbia ,~,he CommollVTealth of Puerto nico, and any territory 
01' posnession bf the United states. 

(c) This section shall not apply to ani bingo ga.me, lottery, or 
similar game of chance conducted by an organization 'exempt from tax 
under paragraph (3) of sUbsection (c) of section 501 of the Internal 
Revenue Code of 1954, as amended, if no part of the gross receipts 
derived from such activity inures to the benefit of any private 
shareholder, member, or employee of such organiza'cion, except as, 
compensation for a.ctual expenses incurred by him in the conduct of 
such activity. 

(d) vlhoever violates this section shall be punished by a fine of 
not more tha.n $20,000 or imprisonment for not more than five years, 
or both. 
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I? 
II 

APPENDIX N 

TRAVEL IN AID OF RACKETEERING 

as it relates to 

GAMBLING 

18 U.S.C. § 1952 

T.J.D. 
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I. LEGISLATIVE HISTORY 

What is noYT 18 U.S.C. § 19521 YTas enacted by Congress .in 1961 as 

part of Attorney General Robert F. Kennedy's "program to curie organized 

crime and racketeering." It was one of a series of bills submitted by 

the Justice Department aimed at those persons ,.,ho were involved in 

racketeering on a multi state or national level. 2 

As originally proposed, § 1952 made it a felony to travel in 

interstate or foreign commerce with intent to: (1) distribute the 

proceeds of any unlavTful acti vi ty; or (2) commit any crime of violence 

to further any unlmTful activity; or (3) othervTise promote, manage, 

establish, carryon, or facilitate the promotion, management) establishment, 

carrying on, of any tmlavTful acti vi ty . An "unlawful acti vi ty" was 

defined as any business enterprise involving gambling, liCluor, narcotics, 

or prostitution which violated Federal law or the law of the state in 

which the enterprise \.,as operated, and extortion and bribery. 3 

lSection 1952 ,.,as added to Title 18 of the United States Code by 
the Act of September 13,1961, Pub. L. 87-228,· § l(a), 75 Stat. 498, 
amended ,Act of July 7) 1965, Pub. L. 89-68, 79 Stat. 212; Act of 
October 27, 1970, Title II, § 70l(i)(2), 84 Stat. 1282. 

2See Hearings Before the Senate Comm. on the Judici~ry on ~ 1653-
1658, 1665, 87th Cong., 1st Ses s. ( 196i)[hereinafter cited as 1961 
senate Hearings]; Hearings Before Subcommittee No. 2. of the House
Committee on the Judiciary on ,H.R. 468, H,R. 121~6, H.R. 3021, H.R. 3022, 

" H.R. 3023, H.R. 3246, H.R. 5230, H.R. 6571, H.R. 6572, H.R. ,6909, . and . //' 
H IR. 7039, 87th Cong., 1st Sess. (196i)Lhereinafter cited as 1961 House ,II 
~i~. -- ::;. 

3The bill was introduced in the Senate as S. 1653, 87th Cong., 1st 
Sess. (1961), in the House as H.R. 6572, 87th Cong., 1st Sess. (1963,) and 
is set out below in its original form: 

§ 1952. Interstate and foreign travel in aid of racketeering 
enterprises 

(9.) Whoever travels in interstate or foreign commerce with" intent 
to 

if 

'-.I 

/i 
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The Attorney General sent his draft legislation to prohibit 

travel in aid of racketeering enterprises to Congress on April 6, 1961. 

In his cover letter to' the Speru~er of the House and the Vice President, 

the Attorney General stated: 

Over the years an ever-increasing portion of our national 
resources has been diverted into illicit channels. Bec,ause many 
ra,ckets are conducted by highly organized syndicates "rhose 
influefl~e extends over State and National borders, the Federal 
Government should come to the aid of local lavr enforcement authorities 
in an effort to stem such activity .... 

The effect of this legislation would be to impede the 
clandestine flow' of profits from criminal ventures and to bring 
about a serious disruption in the far-flung organization and 
management of coordinated criminal enterprises. It would thus 
be of material assistance to the States in combatting pernicious 
undertakings which cross State lines .If 

(1) distribute the proceeds of any unlal'lful activity; or 
(2) commit any crime of violence to further any unlawful 

activity; or 
(3) othenrise promote, manage, establish, carryon, or 

facIlitate the promotion, management,establishment, or carrying 
on, of any unlavful activity 

shall be fined not more than $10,000 or imprisoned for not more than 
five years, or both. 

(b) As used in this section "unlawful activity" means (1) any 
business enterprise involving gambling, liquor, narcotics, or 
prostitu'j:,ion offenses in violation of the la'l-7s of the State 'in 
which they are committed or of the United States, or (2) 
extortion or bribery in violation of the laws of the State in 
which committed or of ·the United States. 

(c) Investigations of violations under this section involving 
liquor or narcotics shall be conducted under the supervision of 
the Secretary of the Treasury. 
and (b), by adding the folloving item to the analysis of the chapter: 

Sec. 1952. Interstate and foreign travel in aid of racketeering 
enterprises. 

l'Letter from Robert F. Kennedy, Attorney General, to the Vice 
President, S. l1ep. No. 61f4, 87th Cong., 1st Sess. (1961); Letter fr'om 
Robert F. Kennedy, Attorney General, to the Speaker of the House, 
H.R. Rep. No. 966, 87th Cong., 1st Sess. (1961) (reproduced in 1961 
U.S. Code Congo & Adm. News 2664,2666). 
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Thus, the principal aim of tbe bill was directed against 

Ilsyndicate" members ",bo reap rich profits from various forms of 

racketeering, especially gambling,5 but remain immune from local 

prosecution by living outside the State of actual operation of their 

illegal IIbusiness enterprises. Jl6 This concern for the dilemma of local 

lavr enforcement officials existed at least as early as 1950 Ivben the 

Attorney General convened a conference to discuss the problems presented 

by organized crime. 1 However, it was Attorney General Kennedy I s personal 

'interest in the subject that explains the active Federal role undertaken 

in 1961 to fight organized crime generally and gambling in particular. 8 

511The main target of our bill is interstate travel to promote 
gambling. It is also aimed at tbe huge profits in the traffic in liQuor, 
narcotics, prostitution, as well as the use of these funds for corrupting 
local officials and for their use in racketeering in labor and management. n 

Statement of Attorney General Kennedy, 1961 House Hearings at 20. 

611, •• only the Federal Governmel1t can shut off the funds vrbich 
permit the top men of organized crime to live far from the scene and, 
tberefore, remain immune from the local officials. 1I Statement of Attorney 
General Kennedy, 1961 Senate Hearil'lgs ct 16. 

1Tbe Conference Ivas convened at the reQuest of local law 
enforcement officials. Tbe motive for the Conference vras revealed in 
testimony to Congress: 

. . . while practically all of the States have laws prohibiting 
gambling and gaming, and the use of gambling macbines, such as 
the notorious slot machine, is prohibited, the efforts of the 
local enforcement officials are usually and of'ten frustrated not 
only by tbe hostility and opposition of those who stand to benefi·t 
by these operations, but also by tbe ease vith v,hich the 
paraphernalia, which is essential to gamblj,ng operations, can be 
distributed in .interstate commerce . 

. Statement of H. Plai~e, Department of Justice, Hearings Before the Rouse 
Committee on Interstate and Foreign Commerce, on S. 3357 and H.R. 6736, 
/:)lst Gong .-,-2d Sess. at 35(1950) , 

8pollner, Atto:!:,ney t~eneral Robert .F. Kennedy I s Legislative Hrogram 
to Curb Organized Crime .,; 2B Brooklyn L. Rev. 31 ( 1962) . 
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The statute was drafted to proscribe only travel in interstate or 

foreign commerce for certain enumerated purposes. General travel of 

innocent persons "lOuld not be affected9 and neither would the "social 

gambler" have anything to fear, since the law yras designed to attacl< 

only those unlawful activities engaged in as a "business enterprise." IO 

The legislation YTas limited to a "business" activity in order to 

differentiate betw-een an isolated criminal act and a continuous courne 

of criminal conduct ; it "ras thus focused on the illicit operations of 

organized crime .11 'rhe Attorney General described hOi" the statute would 

operate to realize its objectives: 

If our bill is enacted we ,-Till be able to prosecute the courier 
,·rho carries the funds across State lines and in conjunction ",ith 
the aiding and abetting statute [18 U.S.C. § 2], wel-iill be able 
to prosecute th':! persoll "'ho caused the courier to travel--namely 
the kingpin. 12 

9" .. YTe have carefully delineated an area of law enforcement 
;dlich will disrupt tbe organized criminal syndicates ",ithout interfering 
,-Tith general travel." Statemerlt of Attorney General Kennedy, 1961 Senate 
Hearings at 16. See also Statement of Herbert J. Miller, DeJ:laFtment of 
Justice, 1961 House-Hearings at 336. 

lOStatement of-Attorney General Kennedy, 1961 House Hearings at 
2!f. See 'also Dialogue between Senator Ervin and Herbert J. Miller, 
Department of Justice, 1961 Senate Hearings at 255. 

IlStatement of He:cbert J. Miller, Department of J'ustice, ].961 
House Hearings at 336; H.R. Rep. No, 966, 87th Cong., 1st Sess, 
(reproduced at 1961 U.S. Code Congo & Adm. News, 2664, 2666). 

121961 House Hearings at 22. 
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The Travel Act was introduced in the Senate on April 18, 1961 by 

Senator Ea.stland,13 designated S. 1653, and hearings commenced on June 6, 

1961, before the Senate Committee on the Judiciary.14 The principal 

"lvi tness during the Senate hearings Ivas Herbert J. Miller from the 

Criminal Division of the Justice Department. It was to him that Senator 

Keating proposed that the bill be expanded to "apply to the use of the 

mails or to the telephone or to transportation fadli ties, as "Tell as 

travel. 1115 Mr. Miller maintained that by limiting the bill to travel, it 

13107 Congo Rec. 6040 (1961). 

14Hearings wer~ also held on June 19, 20, 21 and 26. l.961 Senate 
Hearings. 

151961 Senate Hearings at 111. The basis of Senator Keating's 
remarks "laS his mill bill S. '710 (set out belovT) which "laS similar, to, 
but more comprehensive than S. 1653: 

§ 373. Conspiracy to conwit organized crime offense against any 
of the 'several States 

If two "or more persons conspire to commit any organized crime 
offense against any of the several States, and one or more of such 
persons, to effect the object of the conspiracy, delivers for 
shipment or transports in interstate commerce any article, or 
deposits in the mail or sends or delivers by mail any letter, 
package, posta1 card, or circular, or transmits or causes to be 
transmitted in interstate commerce any message or communication 
by "Tire or radio, or re(..'!ei ves any article, letter, package, postal 
card, circular, message, or communication after such shipment, 
transportation, sending, delivery, or transmission, each shall be 
fined not more than $10,000 or imprisoned not more than five years, 
or both. 

If, however, the offense, the commission of which is the object 
of the conspiracy, is punishable by a lesser maximum fine or 
imprisonment' than provided in this section, the maximum punishments 
for such conspir.acy shall not exceed such lesser maximums. 

As used in this section, the term 1I0rganized crime off.ensel! 
means any' offense proscribed by the laws of Dr the common law as 
recognized in any state relating to gambling, narcotics, extortiC'n, 
intoxicating liquor, prostitution, criminal fraud,or false 
pretenses, or murder, maiming, or a,ssault with intent +'0 inflict 
great bodily harm, and punishable by imprisonment in, a penitentiary 
or by death. 

§ 374. Conspiracies resulting in murder, malmlng, or great bodily harm 
If as a result of any conspiracy violating section 371, 372, or 373 

of this chapter-, any person ,is murdered, maimed, or subj.ected to great 
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"TOuld be more likely to pass. Nevertheless, the Senate added a ne"T 

section to the bill which included within its scope the use of any 

facility for transportation in interstate or foreign commerce (including 

the mail) ,-rith intent to do any of the acts prohibited in the first 

section of the bill. 16 

Senator Keating also suggested that the bill encompass other 

crimes such a.s murder .17 But Mr. Miller's fears about adverse 

congressional reaction to such an expansive law18 ,·rere well-founded. :No 

such far-reaching amendment ,vas made. Although the breadth of the bill 

had Qeen broadened, the number of proscribed offenses remained the same. 

Mr. Miller had argued that Federal investigative and prosecutive 

resources YTould be "overcommitted" if Senator Keating's broad version 

19 
."TaS adopted. 

bodily hat'lll, each conspirator shall, in lieu of any other penalty 
or limitation, be punished as herein prescribed: (1) by death if 
any person is murdered and if the verdict of the jury shall so 
recommend; (2) by imprisonment for any term of yea.rs or for life 
if any person is murdered and if the death penalty is not imposed; 
or (3) by imprisonment for not more than ten years if any person 
is maimed or subjected to great bodily harm. 

16S . Rep. No. 61.d+~ 87th Cong., 1st Sess. at 5,6 (1961). See 
also Remarks by Senator Eastland, 107 Cong. Rec. 13943 (1961). 

171961 Senate Hearings at 107, 112. 

181961 Senate Hearings at 107. 

191961 Senate Hearings at 113. 
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The Senate Judiciary Committee also narrow·ed the bill in certain 

respects. The def'initionof' "unlawful activity" was restricted to 

include a "business enterprise involving . . . liquor on i.hich the 

Federal excise tax has not been paid. , .. ,,20 Another narrowing amendment 

i.as inserted in response to Senator Ervin I s objection that the bill 

could be used to punish "evil intent" only.21 He was concerned that a 

"crime ifOuld be cOID..'1litted \·rhenever a man stepped across the line between 

hIo States with the· requisite mental intent, regardless of whether he 

ever committed any overt act to carry that intent into effeci.,,22 Mr. 

Miller argued that the bill met 'SenatOl~ Ervin I s overt act requirement, 

since prosecutors would have to show a business enterprise existed and 

travel in aid of it. 23 The Committee, hQi.ever, amended the bill, so 

tpat the gravamen of the offense would be travel and a further act to 

'd t t ' 2~ al . he en erprlse: 

20"The purpose of [this] amendment is to clarify the prohibiting 
of travel in aid of a business enterprise involving liquor so as not to 
involve the Federal Government in petty offenses at the State or local 
level which may involve the sale of liquor." S. Bep. No. 61~4, 8,th 
Cong., 1st Sess. at2 (1961). 

211961 Sena.te Hearings at 251-54"257-58. 

221961 Senate Hearings at 251. 

21 ' ~Section 1, as changed, read: 
(a) ; . . 

23Id. 

(3) otherwise promote . . . any unlawful activity and 
perf'orms or attempts to perform any of the acts specified in 
subparagra]?hs (1), (2), and (3) after such travel . . . . 

Section 2, a.s changed, read: 
(a) Whoever uses any facility for transportation in interstate 

or foreign connnerce . . . "YTith intent to --
.... 

(3) otherwise promote ... any unlawful activity and 
tpereafterperf'orms or attempts to perform any of the acts 
specified in sUbpa:ragraphs.(l), (2), and (3) ". 
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The conillli ttee has tightened the bill to req,uire that the 
individual doing the traveling for the illegal Imrpose must, 
after his travel, perform or attempt to perform one of the acts 
forbidden in the bill.25 

The Senate's version of the bill was reported with amendments on 

July 27, 196126 and passed the Senate as amended the following day.27 

H.R. 6572,,[as introduc<2d in the House on April 2)+, 1961 by 

Representative Celler. 28 Hearings began on May 17 before a Subcommittee 

of the House Committee on the Judiciary.29 The Subcommittee, chaired by 

Representative Celler ~ was pal"ticularly concerned with the arguably 

ambiguous language of the statute. 30 Hm-rever, no action 'I'laS taken in 

this regard. 

The final House version combined the tvTO sections proposed by the 

Senate substituting the present language extending the coverage of the 

Act to i'l-rhoever travels in interstate conilllerce or uses any facility in 

interstate conrrnerce, including the mail . " The House Committee 

VTas apparently unaware of the significant change it had made. They 

retained the Senate's more restrictive title31 and reported that 't;he 

251 07 Congo Rec. 13943 (1961). 

26S . Rep. No. 644, 87th Cong., 1st Sess. (1961); 107 Congo Rec. 
13846 (1961). 

27107 Cong Rec.13942 (1961). 

28107, Congo Rec. 6631 (1961). 

29Hearings 'vere also held on May 18, 19, 211_26, 31. 1961 House 
Hearings. 

3°1961 ~ouse Hearings at 33-37, 337-46. 

31"Interstate and foreign travel or transportation in aid of 
racketeering enterprises." S. Rep. No. 61,1), 87th Cong.) 1st Sess. at, 5 
(1961) . 
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amendment made "no substimti ve change in the provisions of the bill. ,,32 

But the courts have uniformly applied the Travel Act to interstate 

facilities other than those used for travel or transportation. One 

further consequence of the House consolidation "Tas the deletion of the 

language Ll the Senate bill, "after such travel" and insertion of the 

word "thereafter" immediately preceding "performs or attempts to perform. II 

This was an adoption, essentially, of the same language used in section 

one of the Senate version and conformed with the requirement that an 

act be performed subsequent to travel or use of an interstate facility. 

There were tvo other significant House amendments that were major 

departures from the Senate version. The first "TaS a deletion of the 

Senate's limiting language vri th .respect to the type of unlavful liquor 

activity proscribed. 33 The second, and more controversial, made 

extortion and bribery an "unlm'Tful activity" only if undertaken in the 

course of a business enterprise involving gambling, liquor, narcotics 

or. prostitution offenses. 34 Tbe Senate bill contained no suth limitation; 

it prohibited travel or the use of any facility for transporation in 

interstate commerce, including the mail, in furtherance of "extortion 

and bribery in violation of the laws of· the State in which committed 

or of the United States." 

32H. Rep. No. 966, 87th Cong., 1st Sess. (1961); 1961 U.S. Code 
Cong. & Adm. N ew's 2664. 

33See note 20 and accompanying text supra. 

34The Justice Department vel1emently opposed the cl1ange. See 
Pollner, supra note a, at 41. 
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The Subcommittee referred the bill to the full Committee qn the 

Judiciary,35 .Thich reported the bill idth amendments on August 17, 1961. 36 

Four days later, the House version passed. 37 In view of the significant 

differences between the ti-ro versions, the Senate asked for a conference38 

to "'hich the House agreed. 39 

The conferees agreed to accept the Senate version ivi th respect to 

the inclusion of any acts. of extortion or bribery Ilin violat-ion of the 

l::nTS of the state in ",hich committed or of the United states. II They 

also adopted the language of the Senate version to limit "unlavrful 

activity" to liCluor on vThich the Federal excise -tax had not been paid. 

HOj-rever, the conference COIlullittee apparently failed to catch the 

significance of the House version "'h;Lch combined the Senate I s tifO 

separate sections into a single section. The House version vTaS agreed 

to for its "cosmetic value" 40 IlSO that the amendment to ... title 18 

. . . merely adds a ne", section at the end thereof designated as section 

1952."hl Also, the reCluirement that an overt act be committed after 

having traveled or after having used the facilities of interstate or 

foreign commerce, with which both the Senate and House agreed, was 

incorporated in the bill using the House language. 

35107 Congo Rec. 14095 (1961). 

36H. Rep. No. 966, 87th Cong., 1st Sess. (1901); 107 Congo Rec. 

16262 (1961). 

1973) . 

37107 Cong. Rec. 1651J.0 (1961). 

39107 Congo Rec. 17382 (1961). 

38107 Congo Rec. 16809 (1961). 

1rOUnited States V. - Archer, 1J.86 F.2d 670, 679-80 n.l0 (2d Cir. 

hlH.R . Rep. No. 1161, 87th Cong., 1st Sess. (1961) (Conference 
Report). This report .ras reproduced at 107 Cong. Ree. 18811J.-15. 
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The conference report112 was submitted to the House and Senate on 

September 11, 1961 and agreed to on the same day.43 The bill was signed 

by the Speaker of the House44 and the Vice PresiclentLI5 and presented to 

the President on September 12, 1961. 46 The following day, the President 

signed the Travel Act. 4·7 

Since that time, § 1952 has been amended tvrice. The first, in 

1965, added the crime of arson to the definition of un1a"lo,fu1 activity in 

subsection (b)( 2). This vras the result of a Department of Justice 

suggestion that arson was often used by organized cr~me to collect under 

insurance policies and had thus become another source of revenue. 48 The 

second. amendment was enacted as part of the Comprehensive Drug Abuse 

Prevention and Control Act of 1970.
1
+9 It inserted "or contr.o11ed 

substances (as defined in s~ction 102(6) of the Controlled SV,ostances 

Act) ,11 after "narcotics" in SUbsection (b)(l) and deleted "or n£l.rcotics" 

from subsection (c). 

42Id . 

43107 Congo Rec. 18814 (1961) (House); 107 Congo Rec. 18950 (1961) 
(Senate) . 

4410'7 Cong. Rec. 189811 (1961). 

45107 Congo Ree. 19192 (1961). 

1161 0( Congo Ree. 18990 (1961). 

In 10'7 Cong. Ree. 192911 (1961). 

48See H.R. Rep. Ho. 261+, 89th Cong., 1st Sess (1965); S·, Rep. No. 
351, 89th Cong., 1st Sess. (1965). 

49pub • L. No. 91-513, Title II, § '701(i)(2), Oct. 27,1970, 84 
Stat. 1282. For legislative purpose and history, see H.R. Rep. No. 
91-1444, 91st Cong., 2d Sess. 19'70 U.S. Code Congo & Adm~ Nev'S 11566. 
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II. COUI~T INTERPRETATION 

Although the Supreme Court has not definitively passed on the 

constitutionality of the Travel Act, 50 all Federal courts that have 

considered the matter agree that its enactment was a valid exercise of 

congressional paver under the COlm~erce Clause. 51 The statute has also 

been upheld against attacks ba.sed on the First, Fifth and Tenth 

Amendments. 

In United States v. Cer'one, 52 the defendant, charged with 

violating § 1952, argued that since nertTspapers and other media frequently 

reported predictions as to the outcome of various athletic events and 

such reports were protected under the First Amendment, his telephonic 

communication of such information vTas similarly protected. But the 

50 The cases that have reached the Supreme Court involving § 1952 
prosecutions have not raised the constitutionality of the statute. 
Erlenbaugh v. United States, 409 u.s. 239,243 n.9 (1972); Rewis v. 
United States, 401 U.S. 808, 811 n. 5 (1971) ; United State3 v. Nardello, 
393 u.s. 286 (1969). These three cases only presented Cluestions of 
statutory construction. Two other cases involved the suppression of 
wiretap evidence: Unlted States v. Kahn, 415 u.S. 1L~3 (1974); Spine-::i 
v. United States, 393 U.S. 411 (1969). 

5lUnited States v. Nichols, 421 F.2d 570 (8th Cir. 1970); 
Gilstrap v. United States, 389 F.2d 6 (5th Cir. 1968), cert. denied, 
391 U.S. 913 (1969); Narshall v. United States, 355 F.2d 999 (9th Cir. 
1966), cert. denied, 385 u. s. 815 (1967) ; United States v. Barrow, 363 F. 2d 
62 (3dCir. 1966), cert. denied, 385 u.S. 1001 (1967); United States v. 
Zizzo, 338 F.2d 57fl7th Cir. 196 if), cert. denied, 381 U.S. 915 (1965). 
See also United States v. Smith, 209 ]\Supp. 907 (E.D. Ill. 1962).; 
Dnit~ates v. Ryan, 213 F. Supp. 763 (D. Colo. 1963); United States 
v. Corallo, 281 F. Supp. 24 (S.D.N.Y. 1964). 

52452 F.2d 274 (7th Cir. 1971), cert. denied, 405 U.S. 964 (1972). 
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court rejected his reasoning, denying First Amendment protection to 

criminal conduct 53 and other courts have held like,vise. 54 

The argument that § 1952 usurps the powers reserved to the states 

under the Tenth Amendment by attempting to enforce State crimi:t1ial laws-

has not. been considered a significant threat to § 1952 and has always 

been dealt with summarily.55 Moreover, no court seems willing to 

impose a limitation upon Congress' power under the Commerce Clause. 56 

The most often raised argmnent under the Fifth Amendment57 has 

been that § 1952 is so vague and ambiguous as to constitute a denial of 

due process. 58 The courts have uniformly held that the statute as a 

53The court cited Ginzburg v. United states, 383 U.S. 463 (1966) 
for the proposition that speech or conduct ordinarily protected may 
lose its protection due to the speaker's (or actor's) intent or the 
context within ,'Thich the speech or conduct occurs . United States v. 
Cerone, supra note 52, at 286; 

54Spinelli v. United states, 382 F.2d 871, 890 (8th Cir. 1967), 
reversed on other grounds, 393 U.s. 410 (1968); ~t~.c!!3tates v. Borgese, 
235 F. Supp. 286, 296 (S. D. N. Y. 1964) ; United States 'r.' Corallo, supra 
note 51, at 28; United States v. Smith, supra note 51, at 918. 

55United states v. Nichols, supra note 51; Gilstrap v. United 
States, supra note 51; Marshall v. United States, supra note 51; United 
States v. BarrOloT, supra note 51; United States v. Kelley, 254 F. Supp. 9 
(S.D. N.Y. 1966); United States v. Corallo, supra note 51. 

56 . United States v. Barrow, supra note 51. 

57There have been several other miscellaneous arguments based on 
the Fifth Amendment: (1) United States v. Smith, ~ note 51 (defendant 
held not to have been placed in jeopardy t,·rice when charged with 
violating 18 U.S. C. § § 1952 and 1081~). Also, vrith regard to the duplicity 
issue, see United States v. McLeod, 493 F.2d 1186 (7th Cir. 1974); (2) 
United State9 v . Gebhart, 41~1 F. 2d 1261 (6th Cir. 19'71) ,cert. denied, 
404 U.S. 8-55 (19'72)' (exercise of prosecutorial discretion sustained). 

58United States v. Cozetti, 441 F. 2d 344 ( 9th Cir. 1971); Gilstrap 
v. United States, supra note 51, United States v. Zizzo, supra note 51; 
Ba:ss v. United States, 324 F. 2d 168 (8th Cir. 1963); Turf Center" Inc. 
y. United States, 325F. 2d 793 (9th Cir. 1963). See also United states v. 
Gerhart, 275 F. Supp. 41~3 (S.D. ~l.Va. 1967); UnitedStates v. Teemer, 214' 
F. Supp. 952 (N.D, W.Va. 1963). 

Courts also reject a similar contention that § 1952 fails to 
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"Thole is sufficiently clear to withstand such attacks. Several cases 

have also been reported in vrhich defendants unsuccessfully attacked 

specific "Tords or phrases. 59 Defendants also have argued that § 1952 

is potentially applicable only to those traveling to States vrhere 

gambling is illegal, but not to those traveling to States "There gambling 

is legal. 60 All courts that have considered the argument have held that 

the mere fact that variation in State laIrs produces differences in 

application, does not make § 1952 repugnant to the due process clause 

of the Fifth Amendment.
61 

The courts have also consistently held that prosecutions brought 

und!?:r § 1952 do not involve an abridgement of the right to travel. 62 

In United States v. Gerhart,63 the district court for the southern 

district of West Virginia stated: 

apprise a person of common intelligence of the conduct which he must 
avoid in order to be certain not to violate its provisions, as reQuired 
by the Si:>..-th Junendment . United States v. Cerone, 452 F. 2d 274 (7th 
Cir. 1971), cert. denied, 405 U.S. 964 (1972); Turf Center, Inc. v. 
United St~tes, supra; United States v. Teemer, ~_. 

59Turf Center, Inc. v. United States, supra note 58 (llfacilitate," 
"any facility," "involving," "gamblingll ); United States Y. Cozzetti, 
supra note 58 ("business enterprise"). 

60Uni ted States v. Ryan, 213 F. Supp. 763 (D. Colo. 1963). 

61United Sta~es v. Schwartz, 398 F.2d 464,467 (7th Cir. 1968); 
Spinelli V. United States., supra note 54; Turf Center, Jnc. v . United 
States, supra note 58; United States V. Gerhart, supra note 58; United 
States v. Ryan, supra note 60. 

62Gilstrap v . United States, supra note 51, at 8 ; United States 
v. Con.l.llo, supra note 51, at 28. 

63 . . 
275 F. Supp. 44·3 (S.D. W.Va. 1967). 

the approach taken by the courts ,vi th respect 
arguments. See note 53 and accompanying text 

This analysis resembles 
to First Amendment 
supra. 
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. . . the citizen I s right to travel immediately becomes subordinate 
to the right of Congress to regulate interstate commerce when the 
travel involves the use of andnterstate facility for illicit 
purposes. Travel, once tainted by illegality, loses any 
constitutional significance. 

The courts, for the most part, have been consistent in their 

interpretation of the statute. It is clear that anyone who travels in 

interstate commerce, or uses any interstate facility, in order to assist 

or further any "unlawful 'activity" (as defined in the statute) is subject 

to prosecution under § 1952. The person who directs the illegal interstate 

activity is subject to prosecution und.er the aiding and abetting ·statute. 64 

Section 1952 does not, hmTever, make it a crime per se, for one 

who operates a gambling establishment to travel interstate. 65 . For 

example, the defendant in United States v. Hawthorne 66 had made 

preparations to move from Indiana to West Virginia, where he planned to 

open a supper club "Thich would provide gambling facilities in violation 

of West Virginia lmr. He traveled to I-lest Virginia to connect tyro tanks 

of bottled gas to his recently purchased trailer. This trip, the 

immediate purpose of "Thich was to move ·the defendant I s family, was held 

to be ins1.tfficiently related to his gambling enterprise to bring it 

within the interdiction of the statute. 67 On the o"her hand, an 

6418 U.S.C. § 2(a); Whoever commits an offense against the 
United States or aids, abets, counsels, commands, induces, or procures 
its commission, is punishable as a principal. 

65United St9-tes v. Ha"rthorne, 356 F .2d 740 ( 4th Cir.) cert. 
denied, 3~U.S. 90s-[1966). 

66Xd , 

67united St9,tes v. Havrthorn~, supra note 65, at 74l-L~2. 7---
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interstate trip to see one I s son was held to violate the statute whe:r:e 

the "dominant motive" of the return trip was for the purpose of promoting 

bl ' t··t 68 gam 1ng ac lV1 y. Thus, that travel is motivated by tva or more 

purposes, "rill not preclude conviction under the Act if the requisite 

§ 1952(a) intent is also present. 69 

Hhile the Travel Act does not proscribe all interstate travel 

"Thich may incidentally lead to a furthering of unlawful actj vi ty , neither 

does it require the interstate travel be essential to the unlawful 

activity. 10 It is sufficient that the person travel for the purpose of 

merely assisting the unlaw'ful enterprise. Travel by employees, for 

instance, from their homes in NevT Jersey to a gambling casino in 

);'ennsylvania where they \vorked, satisfied the travel requirement of the 

statute.11 

During the Senate Hearings on the Travel Act, Senator Ervin voiced 

his concern that patrons of a gambling establishment w'ho traveled 

interstate to, for instance, place a bet, were potentially liable under 

the proposed legislation if used in conjunction \-Tith the aiding and 

abetting statute .12 . ):Iowever, the courts have developed a clear 

distinction between travel by employees and travel by customers of an 

illegal "business enterprise ."13 Not only are patrons not subject to 

68United States v. Carpenter, 392 F.2d 205 (6th Cir. 1968). 

69United States Y. Gooding) 1173 F. 2d 425, 428 (5th Cir. 1973). 

10united States v. Barrow, 363 F.2d 62, 65 (3d Cir. 1966), cert. 
denie'd; 385 U.S. 1001 (1961). 

7lId . 

1 2J{earings on S. 165'3-1658, 1665 Before the Senate Committee on 
the Judiciary, 81thCong., 1st Sess-:-:-at 256 (1961) .. 

73Uni ted States v. Lee, 41r8 F. 2d 604, 606 (7th Cir. 1971). 
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liabili ty, 74 but those persons who conduct a gambling operation frequented 

by' out-of-State bettors do not, vri thout more, violate the Travel Act. 75 

Further, .even though the Dlffier of a gambling establishment is liable for 

. 6 
the foreseeable interstate travel of an employee,7 he cannot be held 

liable for the foreseeable interstate travel of patrons, un.less he 

actively solicits .their patronage. 77. 

In addition to covering interstate travel, § 1952 also prohibits 

the use of lIa.ny facility in interstate or foreign commerce" for certain 

specified unlaw'ful activities. The term " facility" has not been \onfined 

74Hevis v. United States, 401 U.S. 808 (1970); United St\Jtes v. 
Lee~ supra note 73. 

75Hevis v. United States, 401 U.s. 808, 811 (1970): " . ~ . the 
·traveler's purpose must involve more than the desire.to patronize the 
illegal activity." 

76Uni ted States v. Lee, supra note 73; United States v. Chambers; 
382 F. 2d 910) 913-14 (6th Cir. 1967); United States v. Barrow, 363 
F,2d 62,64-65 (3d Cir. 1966), cert. denied, 385 u.s. 1001 (1967); 
Uni ted States v ... Zizzo, 338 F. 2d 57'7,. 580 (7th Cir. 1964), cert. denied, 
381 U.S. 915 (196~ 

77 There is only dictum to this effect in Revris v . United States, 
supra note 74, at 814. 
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by the courts to travel or transportation facilities, but has been held 

to include the telephone, 78 the telegraph, 79 and newspapers. 80 

The decisions involving the use of an interstate facility contain 

analysis similar to that found in the travel cases. Thus, the use of an 

interstate faciIi ty need not be essential to the operation of the illegal 

enterprise. 81 Also, most courts, especially the Seventh Circuit, have 

reversed convictions where the use of the interstate fadli ty was only 
.'~'. 

lft6idental to the illegal activity.82 

78Menendez v. United States, 393 F.2d 312, 314 n. 2 (5th Cir.), 
cert. denied, 393 U.S. 1029 (1968); United states v. Winston, 267 F. 
Supp. 555, 561 n.8 (S.D. N.Y. 1967); United~tes v. Borgese, 235 
F. Supp. 286, 297 (S.D. N. Y. 1964). But see : United States v. DeSapio. 
299 F. Supp. 436 (S.D. N.Y. 1969): One count of indictment alleging use 
of telephone in intrastate commerce was dismissed as not stating a § 195~ 
violation. Cf . United States v. Gebhart, 441 F. 2d 1261 (6th Cir.), cert. 
denied, 40!~ U.S. 855 T19'Tl) (absent interstate mailing, § 1952 not 
viola-ted) . 

79United states v. McMenama, 403 F.2d 969 (6th Cir. 1968); United 
States v. Ha1.,rthorne, supra note 65. 

80Erlenbaugh v. United States, 409 U.s. 239 (1972) (causing a 
publication to be carried by a facility of interstate commerce with an 
intent to facilitate the operation of 811 illegal grunbling business 
violated 18 D.S.C. § 1952). The Fourth Circuit, in United States v. 
Arnold, 380 F .2,d 366, 388 (1967) had reversed a conviction under § 1952 
because lithe use of the telephone to order . . . transmittal through the 
mail [of a sports publication intended to be used to facilitate the 
operation of a football betting pool] is not the use of a 'facility 
... . to . . . promote . . . any unlmyful activity, t as contemplated by 
. . . §1952.11 Hm·rever, the Seventh Circuit's contrary view (452 F .2d 
967) was accepted in Erlenbaugh by the Supreme Court. 

81united States v. Miller, 319 F.2d 483,486 (7th Cir....-) , cert. 
denied, 389 U.S. 930 (1967); United'States v. Vitich', 357 F. Supp. 102, 
105 (II/.D. ':Tisc. 1973). 

82Rewis v. United States, 401 U.S. 808 (1971); United States v. 
Altobella, 442 F.2d 310 (7th Cir. 1971); United States v. McCormick, 
hh2 F. 2d 316 (7th Cir. 1971) ; United States v. Judkins, 428 F. 2d 333 
(6th Cir. ino) (calls from Arkansas to appellant's house of prostitution 
in Tennessee not shovm to have a business purpose). [Compare: United 
States v. Hawthorne, supra note 65]. 
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It is not clear, however, whether depositing 'an out-of-st,ate 

check in a bank is a use of interstate conunerce sufficient to justify 

convictions under § 1952 based on such an act. In United States v. 

Altobella,83 the d.efendants 'iTere convicted of using interstate conunerce 

to facilitate extortion activities illegal under Illinois law. The 

Seventh Circuit reversed, holding that the use of the mails by an 

Illinois bank through I'Thich the extortion victim I s check, drawn on a' 

Pennsylvania bank, was cleared after it had been cashed in Illinois, 

did not afford the basis for Federal jurisdiction under § 1952. The 

Fourth Circuit, on the other hand, takes a contrary viev. United States 

v. Salsbury84 involved a defendant \'Tho financed an illegal gambling 

operation in IvIaryland. Bettors paid bookmakers by check or money order 

which vere often drai-m on out-of -state banks. Bookmakers vould settle 

their accounts vith the defendant using these out-of-state checks. The 

defendant vould turn these instr1ll11ents over to a druggist -who provided a 

check-cashing service. The court held that the transmission of these 

instruments in the mail to the dra'iTee banks in the clearing process vas 

sufficient to invoke § 1952.85 /Uso, in United States v. Wechsler,86 

83 442 F.2d 310 (7th Cir. 1971). 

84430 F.2d l045 (4thCir. 1970). 

8511It 1..8 of no signi.ficance that the drug'gist rather than Salsbury 
actually cashed the checks at a bank and staTted the clearing process 
that used the mails, because Salsbury initiated the transactions and 
guaranteed payment in the event of dishonor." Salsbury, ~upra note 84, 
at 1048. The l"ourth Circuit further disagrees with the Seventh Circuit; 
in Salsbury they believed it did not matter vhether the use of interstate 
facilities was tangential to the major part of an operation illegal under 
§ 1952, See note 82 and accompanying ~ext supra. 

86392 F.2d344, (4th. Cir.), cert, denied, 392 U,S. 932 (l968). 
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the Fourth Circuit held that the deposit in a bank of a check allegedly 

recei ved by a member of a zoning board in payment for his vote on an 

application for re-zoning was held to have been a use of a facility in 

interstate commerce. 8~( This apparent conflict betvreen the Circuits is 

best illluninated by the Seventh Circuit's own words: 

As in RevTis and Altobella, ,the interstate activities relied 
upon by the Government w'ere the acts of others and ",'ere not 
activelY

8
§Ought or made a part of the illegal activity of the 

accused. 

It appears that the conflict can be resolved in accordance with the 

following line of reasoning: If the check is vritten by a victim 

(Altobella) or customer (analogy to Rewis) and dra1'm on an out-of-state 

bank, the depositing of the check in the defendant's bank account will 

not constitute use of an interstate facility. Howe'ler, where it is the 

defendant who initiates 'the transaction or where the use of an interstate 

facility results from the a;;!t of a participant in the unlawful em;erprise, 

the courts ,·rill find a violation of § 1952.89 

8 . 
IIIVlhen one deposits a check, there would seem to be little 

doubt that he is using a facility in interstate commerce." ld. at 
3L~I n.3. 

88United States v. McCormick, supra note 82, at 318. 

89Nhere Federal officers supplied the interstate element of a 
§ 1952 offense, and acted to insure that the use of an interstate 
facility occurred by provoking interstate and foreign telephone calls, 
the conviction based on such acts was reversed. United States· v. 
Archer, 486 F.2d 670 (2d Cir. 1973). 
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The breadth given the term II facility" has created another problem. 

The courts have uniformly interpreted the phrase "use of any interstate 

facility" to include vTire communications facilities, which are explicitly 

covered in 18 U.S.C. § 1084. 90 Despite this overlap, the cases reflect 

the view that there is no merit to the argument that the above 

interpretation constitutes a dental of defendant's Fifth Amendment right 

not to be placed in jeopardy tVTice. 91 That conduct generally proscribed 

in § 1952 ani specifically prohibited ill § 1084, on the other hand, 

allovTed the Fifth Circuit in Nolan v. United states92 to convict under 

§ 1084 and yet acquit under §.1952. 93 

Another type of overlap was noted by the Supreme Court in 

Erlenbaugh v. United. States. 94 The defendant, cha.rged ,-rft.h viola.ting 

§ 1952, argued that since he was immune from prosecution under § 1953(b) 

(3), the same exemption should be read into § 1952. The Supreme Court 

held that the exception for "any newspaper or similar publication" 

contained in § 1953, which prohibits the interstate shipment of certain 

gambling paraphernalia, was not intended to be read into § 1952.
95 

90§ 1084 forbids the use of wire communication facilities for 
interstate transmission of wagering information. See Appendix G, supra, 

91Uni ted States v. McLeod, 493 F. 20. n86 (7th Cir. 1974) ; United 
States v . . Smith, 209 F. Supp. 907 (E.D. Ill. 1962). The basis for such 
a holding has been that the two statutes require different elements of 
proof. 

92395 F.2d 283 (1968). 

93For other problems involving the overlap of §§ 1084 and 1952, 
see: United States v. vlinston, 267 F. Supp. 555 (S.D. Ii.X. 1967); United 
States v. Ruthstein, 414 F ~ 2d 1079 (7th Cir. 1969) (§ 1084 did not so 
preempt State statute prohibiting transmittal by telephone of wagering 
information as to make impossible defendant's conviction under § 1952). 

9510.. at 246-47. 
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. Sedion 1952 also overlaps with 18 U. S . C. § 1082 ,vhich pertains 

to gambling ships. Section 1082 is restricted to gambling' ships "on the 

high seas ll or "not within the jurisdiction of any State,1J but § 1952 

would seem to appl~t to the same activity covered by § 1082 while the 

ships remain vi thin the three mile limit of the coast . United States v. 

!3rennan96 ;Lnvolved "a real floating craps game" aboard a ship which went 

from New Jersey to New York. The prosecution was brought under § 1952. 

Any possible overlap in application of the two statutes, however, is 

probably not important since § 1082 is so rarely used. 97 Nevertheless, 

§ 1952 could, in fact, supersede § 1082 completely, since § 1952 applies 

to foreign, as well as interstate, corunerce. 

There are two crucial aspects to the R.pplication of § 1952, which 

the courts have dealt with in a uniform manner. The first is whether 

the prosecution must show an intent to engage in conduct in violation of 

§ 1952 (i. e., knovring use of an interstate facility) or merely an intent 

to engage in conduct in violation of the la,vs of the State in. question. 

The intent to promote or facilitate "unlawful activity" has been held 

to be an essential element of the offense under § 1952.98 Any act of 

96
394 F.2d 151 (2d Cir. 1968). 

97There has been only one reported case involving a § 1082 
prosecution: United States v. Black, 291 F. Supp. 262 (S.D. N.Y. 1968). 

98United States v. Lee, 448'F.2d 604 (7th Cir.), cert. denied, 
40l.~ U.S. 858 (19'71); United States v. Erlenbaugh, l.f52 F.2d 967 (7th 
Cir.), affld. Erlenba.ugh v. United States, 409 U.S. 239 (1971); United 
States v.Bash, 258 F. Supp. 807 (N.D. Ind. 1966), affld. sub nom. 
United Sta~v. Miller, 379 F.2d l.~83 (7th Cir. 196'(), cer~denred, 389 
U.S. 930 (1968); United States v. Roselli, 432 F.2d 879 (9th Cir. 1970), 
cert. denied, 40iu.S-:-924 (1971); United States v. Colacurcio, 499 F.2d 
lhol '(9th Cir. 1974); United States v. Isaacs, 347 F. Supp. 743, 753 
(N.D. 111.1972). 
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interstate travel or any use of interstate facilities must be undertaken 

'\oTi th that specific intent. N evertheles s, there is no requirement of an 

intent to violate the statute itself. 99 

The second aspect· is I'Thether the defendant must personally 

participate in the interstate transaction ,.,hich the prosecution utilizes 

to invoke § 1952. The ans'\oi'er has consistently been in the negative ; it 

is sufficient if the defendant knowingly caused 'I:,he use of a facility in 

100 
interstate commerce. 

One final interpretive problem should be mentioned. In United 

States v. Nardello,101 the Supreme Court held that the extortionate acts 

for which appellees were indicted, which '\oTere prohibited by 

Pennsylvania IS "blaclunai1" 1a'\oTs, fell 'wi thin the generic term "extortion" 

as used in § 1952.102 The Court noted that extortion need. not be 

connected l'lith a business enterprise invo,lving the other enumerated 

99Id. A corollary to this notion is that ignorance of the 
provisions of § 1952 is not a defense . United States v. Bash) supra 
note 98, at 810. The issue has also arisen whether a good faith mistake 
of local 1a'\oT would be a defense. The Sixth Circuit has held it is. 
United States v. Stasman, 446 F.2d 489 (6th Cir. 1971); cf. United States 
v. Gelhart, 1+41 F'. 2d 1261 (6th Cir. 1971). 

100Uni ted States v. Ruthstein, 414 F. 2d 1079, 1082 (7th Cir. 1969); 
United States v. Miller, 379 F.2d 483 (7th Cir. 1967), cert. denied, 389 U.S. 
930 (1968); United States v. Hawthorne, supra note 65, at T[~2 ; United States 
v. ~~, supra note 51, at 580. 

() 

102See also: United States v. Karigiannis, L~30 F. 2d 148, 150 ( 7th 
Cir. 1970)~ert. denied, 400 U.S. 901r (19'(1), (Illinois statute making ,it "theft Ii 
to obtain by threat control over property of owner created an offense 
,.,hich could be generically classified as "extortion" for purposes of" 
§ 1952). Cf. United States v. Niedelman, 356F. Supp. 979 (S.D. N.Y. 1973) 
(New York crime of I1Commercial Bribery" was' not '\oTithin meaning of 

. "bribery" as ~sed in §. 1952 ). 
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offenses to be violative of § 1952.103 Further, other courts have held 

that, although the statute iolas aimed at organized crime, the term 

It- usiness enterprise11 does not require proof that defendant ,vas 

associated with an organized crime syndicate101~ or that the offense 

charged is .one commonly undertaken by organized crime.105 

III. ENFORCE~1ENT EXPERIENCE 

In his testimony before the Subcommittee on State Justice and 

Commerce Appropriations in 1960, then Attorney General Hi1liam E. Rogers 

d th . . f' t· . . d . 106 expresse concern over - e s~gnJ, ~can - ~ncrease 1n organ1ze cr~me. 

He was particularly troubled by the problem of hm; to cope with it: 

The Federal Government only has jurisdiction in about 10 percent 
of the crimes that are committed in this country and yet people 
. . . feel tha.t the Federa.l Government is respansib1e when there 
is a Seria\lS cY'ime wave. We are seeking canstant1y new .rays ta 
attack that,; pj,·ablem. He da nat have the jurisdictian that would 
enable us ta da a camp1etely effective jab . . .. 11107 

103Preswnably, this includes bribery and arsan as well. United 
States v. Gaading, 1n3 F. 2d 1~25, 1f27 (5th Cir. 1973); Dni ted States v. 
Jsaacs, supr~ nate 98; Unit;ed States v. Archer, 355 F. Supp. 981 (S.D. 
N.Y. 1972), rev 1 d. on ather graunds, 486 F.2d 670 (2d Cir. 1973). 

104uni ted States v. Raselli, supra nate 98, at 885-86; Dni ted 
States V. Phillips, 433 F.2d 1364 (8th Gil'. 1970); United States V. 
Isaacs, supra nate 98" at 753; United State~ v. Archer, supra nate 103. 

-
105United States v. Raselli, supra nate 98 at 885-86; Dillan V. 

United States, 391 F.2d 433 (lOth Cir, 1968) (binga); Sauth v. United 
States, 368 F .. 2d 202 (5th Cir. 1966) (paker). 

106Rearings Befare A Subcammittee .of the Hause Canunittee an 
f\.)?)?r,apriations, 86th Cang., 2d Sess. > pt. 2, 32 (1961). 

107Id. 

'I 
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Relief was not long in coming. In September of 1961, three 

statutes were enacted that were specifically designed to attack organized 

crime. One of them ,vas § 1952: 

This act, which is intended to strike at the direction and 
control of unla.wful business s.cti vi ties, promises to present a 
complexity of legal and enforcement problems . . . . [IJt is 
necessary to compile the liquor, narcotic, gambling, prostitution> 
extortion, and bribery statutes of each State ... it is [alsoJ 
necessary to examine each case presented for prosecution to 
insure that the case, both in form and substance, meets the 
tests of legal sufficiency and "rill serve to implement the 
statute along the lines stressed by Congress.10~ 

The Criminal Division of the Justice Department requested 

$540,000 for 30 additional attorneys and 17 clerks and stenographers 

for fiscal 1962 to meet the increased workload. 109 In the first four 

months after 18 U.S.C. §§ 1084, 1952, and 1953 "rere enacted, 2,100 F.B.I. 

investigations were initiated under those statutes.110 This figure had 

increased to 12,500 by necember, 1963.111 IJic:reased activity, of cours~, 

was not restricted to the F.B. I. The Criminal Division requested an 

additional $629,000 for fiscal 1963, in part to employ 18 more attorneys 

in the Organized Crime and Racketeering Section. 112 Racketeering 

108Hearings Before ~ Subcommittee of the House Committee on 
Appropriations, 87th Cong., 2d Sess., pt. 2, 107 (1963). 

;,r" 

109Hearings Before A Subcommittee of't·b-z House Committee on 
Appropriations, 87th Cong., 1st Sess., pt. 2,6 (1962). The F.B.I. also 
warned that its workload would "greatly expand." See id. "at ~?5. 

// 
110Hearings, supra note 108, at 122. 

lllHearings Before A Subcommittee of tbe House Committee on 
Appropriatioi1S ",88th Cong.:- 20. Sess., pt .2,80 (1965). 

112 . Hearings, SUpl"a note 108, at 5, 126', IIThis is ivhere ,all the 
emphasis is going in the Attol"ney . General's dri veon. organizeo. 9rime ." 
Statement pf Administrative Ass 't. Attorney General Andrett~li Hearings, 
supra note 108, at 146. . . 
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convictions in calendar 1960 totaled 45 but had jumped to a high of 546 

in calendar 1964. J.13 

Various other side_effects of the enactment in 1961 of the 

antiorganized crime statutes were also reported to the Subcommittee . 

For l?xample, the increased convictions Qf racketeers were cited as the 

stimulus Illf 
for nevT law enforcement vigor at state and local levels. 

,Also, in 1965 it ,.ras reported that: 

The utility of the 1961 antigambling laws is being demonstrated 
not only by increased prosecu:tive action, but also by numerous 
intelligence reports of gambling operations shutting dOvffi or 
becoming intrastate and relatively minor in'scope and profit.115 

Again, in 1966, the Subcommittee heard: 

There is no doubt that vigilant enforcement of the new 
antigambling laws and wagering tax la,m has resulted in a sharp 
decline in gambling actiYity and has inflicted serious financial 
dislocation on the syndicate during the past fiscal year. 116 

The activity of the Organized Crime and Racketeering Section 

continued to be documentedl17 for the review of the Appropriations 

Committee in the succeeding years. 

113Hearings Before A Subcommittee of the House Committee on 
ApprOpl"iations, 89th Cong.: 1st 8ess., pt-.-3--:--T ~1966). 

IllfH~arings, supra note 111, at 4. 

115H . t 113 t 88 - ear~ngs, supra no e ,a . 

116Hearings Before A Subcommittee of the House Committee on 
Appropriations) 89th Cong.: 2d Sess., pt.3,75 (1967). 

117Hearings Before A Subcommittee of the House Committee on 
Appropriations, 93d Cong.,-lst Sess., pt.l, 501f, 516-17 (1974). For 
a description of majo:t:' cases brought under § 1952, see: Hearings, 92d 
Cong., 1st 8ess., pt. 1 (1912) and Hearings, 91stCong., 1st 8ess., pt. 1 
(1970) . 



NATIONAL GAlVIBLING COMMISSION 
CornellStudy--290 

IV. TEXT OF.STATUTE 

§ 1952. Interstate and foreign travel or transportation in aid 
of racketeering enterprises 

(a) Whoever travels in interstate or foreign commerce or uses any 
facility in interstate or foreign commerce, including the mail,with 
intent to--

(1 ) distribute the proceeds of any unlawful act i vity; or 
(2) commit any crime of violence to further any unlawful 

activity; or 
(3) othervrise promote, manage, establish, carryon, or 

facilitate the promotion, management, establishment, or 
carrying on, of any unlmvful activity, 

and thereafter performs or attempts to perform any of the acts 
specified in subparagraphs (1), (2), and (3), shall be fined not 
more than $10,000 or imprisoned for not more than five years, or 
both. . 

(b) As used in this section "unlawful activity II means (1) any 
business enterprise involving gambling, li.r;luor on vhich the Federal 
excise tax has not been paid, narcotic6." .. Or-controlled .substances 
(as defined in section 102 (6) of tb<;G6~~trolled Substances "Act) , 
or prostitution offenses in violati~n J~:,tbe laws of the State in 
which they are committed or of the United states, or (2) extortion, 
bribery, or arson in violation of the laws of the State in which 
committed or of the United States. 

(c) Investigations of .violations under this section involving 
li~uor shall be conducted under the supervision of the Secretary 
of the Tr.easury. 
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APPENDIX 0 

TRANSPORTATION OF WAGERING PARAPHERNALIA 

18 U.S.C. § 1953 

R.S.P. 
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I. LEGISLATIVE HISTORY 

Section 1953 of U.S.C. Title 181 was sponsored by Attorney General 

Robert Kennedy as part of his legislative program in 1961 to combat 

organized crime and racketeering2 and was a modification of a bill which 

was recommended by Attorney General Rogers shortly before the Kennedy 

Administration took office. 3 The legislation W8,S supported by Attorney 

General Kennedy because the Stat'es did not hayf,l the jurisdiction to 

control the widespread use of interstate facilities by bookmakers and 

lottery and policy operators effectively. 4 He explained that although 

there. were Federal antilottery statutes which prohibit the interstate 

transportHtion of paper IIrepresenting a ticket, chance, share or ' 

interest in a lottery,,,5 they did not cover, as a result of narrow 

judicial construction, much of the wagering paraphernalia used in 

organized gambling enterprises. 6 

lSee text of PUb. L. No. 87-218 in section IV. 

2H . R. Rep. No. 968, 87th Cong., 1st Sess. (1961); u.s. Code Congo 
& Ad. Nei-Ts, 87th Cong., 1st Sess., 2636-37 (1961),. 

3Introduced as S. 527, 87th Cong., 1st Sess. (1961) by Sen. Wiley, 
'and as H.R. 321~6, 87th Cong., 1st Sess. (1961) by Rep. Cramer! (107Cong. 
Rec. 1066,1244 (1961)),' 

4Letter from Attorney General Kennedy to the Speal~er of the House, 
April 6, 1961, as reproduced,inH.R. Rep. 968, 87th Cong., 1st Sess., 
(1961). 

518 U.S.C. §§ 1301-05. 

6Fr:ance Y. United States, 164 U.S. 676 (1897), for instance, held 
,that the statutes applied only to'papers representing chances on an 
existing lottery and not lotteries which had already been completed. 
Francis Y. United States, 1.88 U.S. 375 (1903), held that a duplicate slip 
retained by ~/:16ttery operator did not represen-l;;a chapce in the lottery 

" 0 

t 
.'.:--

I, 
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As Senator Eastland, who introduced the bill in the Senate, 

pointed out: 

. the lottery statutes in their present form (do not) cover 
the many thousands of sports betting pool slips 1·rhich are 
transported daily across State lines, for they do not meet the 
traditional definition of a lottery--the payment of a consideration 
must be for a prize to be awarded by chance. Even out-and-out 
lottery tickets may be shipped across State lines 'Yrith impunity 
if they are printed in blanlc, shipped, and then locally 
overprinted with the paying numbers. 1 

Section 1953 was, therefore, drafted with broad, comprehensive 

language to close the loopholes in the lottery statutes and to provide 

the Federal Government 1vith the necessary authority to control the 

interstate transportation of 1vagering paraphernalia. 8 

The bill recommended by Kennedy differed from Rogers' bill in 

that it included a clear state of mind requirement and made the scope 

of the prohibitions more specific. The element of lmoyrledge was added 

because it was believed that since the bill imposed criminal sanctions, 

there might be constitutional questions if it did not require some 

and therefore was not prohibited by the statutes. In United States v. 
Rich, 90 F. Supp. 621f (E.D. Ill. 1950), the court held that the use of 
mails in advertising and conducting a bookmaking business did not 
violate the statutes because bookmaking did not fit the traditional 
definition of a lottery. Hearings Before the Senate Judiciar.y Committee 
on the Attorney General's Program to Curb Organized Crime arid 
Racketeering, 81th C;:ong., 1st Sess. (June 6,19,20,21 and 26, 1961) 
(Hereafter referred to as Senate Hearings) at 14. 

1107 Cong. Rec. 13902 (1961) (Remarks of Senator Eastland) . 

8Senate Hearings at 9, Kennedy testifying; 101 Congo Rec. 13902 
(1961) (Remarks of Senator Eastlarld); H.R. Rep. No. 968, 87th Cong., 
1st Sess. (1961). 
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element of mens rea. 9 Also, it was necessary to make the bill more 

specific in ord~r to more effectively assure that ·the loopholes left. 

10 open by the lottery statutes would be closed. 

The bill for § 1953 was introduced in the Senate by Senator 

Eastland, Chairman of the Judiciary Committee, on April 18, 1961. 11 

Hearings on the bill were held before the Judiciary Cornmlttee between 

June 6th and 26th,12 and before the Executive Session o~ the Judiciary" 

Commi ttee on July lOth, 11th, and 26th.13 A3 a result of these hearings, 

certain changes we're made by the Senate in the original bill. 

At the request of the Post Office, for instance, the Senate 

amended the bill by prohibiting the mailing of wagering paraphernalia. l4 

// :~ 
I \ This amendment gives the :post Office j'i;lr~)..,diction over such violations; 

sinc~ the Congress has plenary power over themails.this amendment also 

prohibits intrastate as well as interstate mailing. 15 

'9The element of mens rea, requiring a criminal state of mind, has 
traditionally been considered necessary in any criminal statute. 
~earings Before Subcommittee N0.2 of the House Judiciary Conmittee on 
Legislation Relating to Organized Crime, 87th Cong., 1st Sess. (May 17, 
18,19~24,25,26, and 3~ 1961) (Hereafter referred to as House Hearings) 
at 283, 326 and 378. . 

10See note 8 supra. 

11S. 1657, 87th Cong., 1st Sess. (1961); 107 Cong. Rec. 6040 
(1961) . 

12 . 
See note 6 supra. 

l3Hearings Before the Executive Session of. the Seba~.e COnTIni ttee 
on. the Judiciary on S. 1657 ,87th Cong., 1st Sess . (July 10, 11, and 26, 
1961) (Hereafter referred to as Executive Sess.ion). 

14This was done by adding section 2 to theb:Lll which amends' 18 
U.8.C. 1302 to includeflany article described in se.ction '1953° . S . 

. Rep. No .. 589,. .87th Cong., 1st Ses S. (1961); Letter from Acting . 
Postmaster General Brawley to Rep; Celler, May 16, 1961, as reproduced 
:;in H.R. Rep. No. 968, 87th Cong., 1st 8ess.(1961). (The ame{~dment was 
endorsed by-the Justi'ce Department. (H.R. Rep. No. 968', 87th Cong. ,1st 
Sess. (1961))). 
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In addition to broadening the bill, the Senate added the first 

three exemptions found in sUbsection (b) ,16 The first exemption ioTas 

added by the Judiciary Committee in order to protect legalized 

parimutuel betting .17 It was suggested by a representative of the 

American Totalisator Company (which supplies equipment used in parimutuel 

wagering pools) 18 and it 1(Tould alloyT such companies to ship parimutuel 

betting equipment to States yThich have legalized parimutuel betting. It 

would also allow an individual to redeem a legally acquired parimutuel 

ticket from an~vhere out-of-state.19 

l6The need for exemptions ioTaS apparent because the scope of the 
prohibitions was broad enough to cover certain lawful activity. The 
only, exemption, that was part of the original bill as introduced Ivas 
that for common carriers. rrhat exemption was considered necessary 
because it was apparent that common carriers yTOuld not be able to tell 
vrf.t.ether boxes they received contained YTagering paraphernalia unless 
they.1,vere marked. Even though collUUon carriers would not be prosecuted 
under § 1953, it was noted that if a common carrier did transport 
wagering paraphernalia knoyringly, the Interstate Commerce Co~~ission would 
have the authority to revoke its license. (Senate Hearings at 297, 303). 

17S, Rep, No, 589, 81th Cong" 1st Sess. (1961). The Justice 
D.epartment had not taken legalized parimutuel betting into account when 
drafting the legislation, but it agreed that it should be exempt. 
(House Hearings at 352; Senate Hearings at 294-95). 

18liouse Hearings at 262. 

19Senate Hearings at 293-95. 
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Aft.er the exemption for parimutuel betting was adde'd, Senator 

Cannon of Nevada recommended that § 1953 be fUrther "amended to include 

a similar exemption for legalized gambling. 20 In a prepared statement 

to the Senat.e Judiciary Committee on June 21st, he requested such an 

amendment, l:?ut no action .... ras taken at that time. 2~ During the hearings 

before the Executive Session of the Senate Judiciary Committee, Cannon 

again raised the issue, 22 and two da;y's later, Senator Eastland o'ffered 

the amendment on the floor of the Senate .... There it ..... ras approved and 

passed as part of the bill.23 

The last exemption the Senate added ,vas for the interstate 

transp'ortation of nei·rspapers or similal;' publications. It was spurred by 

testimony from the A. C. L. U., which indicated that without such an 

exemption an individual. in certain situations, could be prosecuted under 

§ 1953 for carrying a Nev York Times acros~! state lines. 24 The Justice 

Department claimed that the exemption was Ul\.necessary because nevspapers 

are not Iidesigned" for gambling and, therefore, vould not be covered by 

§ 1953; but it added that it had no objection to their excll1sion. 25 

20Senator Cannon did not want the States which had legaliz!"i:;J.," 
, parimutuel l;6.tting to get preferential treatment over ,Nevaoo, whose policy 

tmvard.s legalized gambling is, of course, the most liberal. 

"\1 . 
C~Senate Hearings at 302-03. 2'2ExAcuti ve Session at 117; 

23107 Cong, Rec. 13902-03 (1961). 

21fSenate Hearings at 48; House Hearings at 383. The reason" why 
the A. C. L. U. was concerned was that most papers carry sportsinfoririation 
which could be used in bookmaking. The exemption would protect, people 
"Who carried a newspaper across state lines, and .;i.i;I, WQV,ld also protect 
tl).e owners and pUblishers of newspapers ,.Tho might Cothe:prise be prosecuted 
under 18 U.S.C. § 2.(a) ('tor aiding and abetting,. In light of Erlenbaugh 
v. United States,<,409 U,S. 239 (1973), this, fear vas uiijustified. See 
text accompanying note 50 infra. .~ 

25S enate Hearings at 289. 
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, . 

After the exemption for parimutuel betting was added, Senator 

Cannon of Nevada recommended that § 1953 be further amended to include 

a similar exemption for legalized gambling. 20 In a prepared statement 

to the Senate Judiciary Committee on JUl1.e 21st, he requested such an 

amendment, but no action '\'Tastaken at that time. 21 During the hearings 

before the, Executive Session of the Senate Judiciary Co~nittee, Cannon 

again raised the issue, 22 and tyro days later, Senator Eastland offered 

the amendment on the floor of the Senate vrhere it '\Vas a.pproved and 

passed as part of the bill.23 

The last exemption the Senate added was for the interstate 

transportation of newspapers or similar publications. It .-laS spurred by 

testimony from the A.C.L.U.,Yrhich indicated that wit,hout such an 

exemption an individual, in certain situations, could be prosecuted under 

§ 1953 for carrying a New York Times a.cross State lines. 24 The Justice 

Department claimed that the exemption was unnecessary because new'spa.pers 

are not "designed" for gambling and, therefore, iVould not be covered by 

§ 1953; but it added that it had no obj ection to their exclusion. 25 

20Senator Cannon -did not want the States iVhich had legalized 
parimutuel betting to get prefe:renti6.1 treatment over Nevaaa, "Those policy 

, towards legalized gambling lS, of course, the most liberal. 

21Senate Hearings at 302-03. 22Executive Session at 117. 

23107 Cong. Rec. 13902-03 (1961). 

2lfSenate Hearing_~ at Lf8; House Hearings at 383. The reason why 
the A.C.L.U. was c:QFlcerned was that most papers carry sports information 

. which could be used. in bookmaking . The exemption would protect people 
who. carried a newspaper across State lines, and it would also p:cotect 

, the mmers and publishers of newspapers who might otherwise be prosecuted 
under 18 u. S. C. § 2( a) for aiding and abetting. In light, of Erlenbaugh 
v. United states, 409 u. s. 239 (19'T3) , this fear was unjustified. See 
text accompanying note 50 infra. 

25Senate Hearings, at 289, 
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During the Executive Session of the Senate Judiciary Committee it 

was decided not to use the term Ilp~essll (which "laS suggested by the 

A. C. L, U.) due to the fear that some future Postmastet' General might 

construe the term 'too narrowly.26 

After these amendments were added., the bill pas$ed the Senate on 

July 28th and was referred to the House for consideration. 21 

Representative Celler introduced the bill for § 1953 in the House 

on April 24, 1961.28 Hearings were held on the bill before Subcommittee 

No.5 of the House Judiciary Committee. 29 

The subcommittee sought to amend 'the~,bill by e:x:empting "any games 
fI )} 

club~, shurches or other nonprofit 
':-::::.~::--

s.old for use in legally organized 

organizations. " The Department of Justice, hmlever, strongly opposed 

this exemption, and it was subsequently struck by the committee. 30 

Aside from some technical amendments, the House Judiciary Committee 

amended the bill by adding subsection (c) making it ciear that § 1953 

is not intended to preempt any State law. 31 

26Executive Session at 11. 

21101 Congo Rec. 13902-03 (1961). 

28H.R. 6571, 87th Cong., 1st Sess, (1961); 107 Congo Rec. 6631 
(1961). See copy of the bill, as introduced, in section IV. '. 

29See ,not~ 9 supr~. Although the bill passed the Senate first, the 
hearings in the House were held earlier than those in the Senate, 
Consequently, most of the issues raised by the House were resolved by 
the Senate. 

30Polll1er ,Attorney Gener,al Robert F. Kennedy' s Legislative 
Progr~ to Curb Organized Cririle and Racketeering 28 Bklyn L. Rev. 37, 
44. (1961~ -- ,- , 

31H!R. Rep., No'. 968"81th Cong, , 1st Sess .. (1961). 
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With these fev changes, the bill passed the House on August 21st. 32 

At the recommendation of Senator Eastland, the Senate concurred vith the 

House I S amendments33 and the bill became la,·r on September 13, 1961. 34 

On Janua':ry 2, 1975, Pub. L. No. 93-583 ~,'as enacted. 35 The purpose 

of the Act W'as to exclude State-operated lotteries from the scope of 

Federal criminal restrictions. It added § 1307 to U.S.C. Title 18 and 

amended § 1953 by adding a fourth exemption to subsection (b) .36 Those 

who supported the Act feared possible prosecution of State-operated 

lotteries under certain Federal statutes, including § 1953. 37 

II. COURT INTERPRETATION 

There has' been little litigation concerning § 1953, and what 

little there has been has centered around two major areas. The first 

involves the question of whether the statute prohibits activity connected 

with legalized gambling. In United States v. Fabrizio,38 the Supreme 

Court held that § 1953 comprehensively prohibits the interstate 

transportation of all wagering paraphernalia which is not specifically 

exempt. In that case, thp. defendant was prosecuted for buying tickets 

for the New Hampshire S,{eepstakes on behalf of out-of-state residents. 

32107 Congo Rec. 16537-40 (1961). 

33Id. at 17694. 

31~Act of Sept. 13, 1961, Pub. L. No. 87-218, 75 Stat. 492. 

35120 Congo Rec. S22542-43; H12599-609 (daily ed. Dec. 20,1974). 

36See text of statute in section IV, infra. 

37120 Cong. Rec. 12601 (1974·). 

38385 U .8.263 (1966). 
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Gorne11 f" L1J.d,Y--~):J:J 

''I-' 

'l'lle C01U'\;' lw hI l"hh,1. Lhe au L of £:(;;lIciing the acltno\".le(!gments of purchase 

across GLatc' llues vlolu,['c,d § 19:;3. The exemption fOl' legalized. gambling 

in Gubsectjon (b)(?) vJut; l1QL'applicable, since it, only excJ,uded betLinu 

lTl::>;kr.i.o,ls cominr; :Lulo (not lcaviLg) a State 1"hiClh has legalized gambling. 

l'he reef'tl'L exc:r.;pUon for S'Late-01J,:!ro:ted lottericnJ9 1fOuld, hOylever, apply 

in thl:> casct;rdn.y, 1mt sLnc:e the:: exemptioll in rel!1.tlve1y JltlrrO\v, the 

bl ' '. 1 d )fO g'lm .ing reWUllfl unreso ve . 

The Gn.:;r)ll'l :1,!'(~H invDlves the interpl'E:!to.tiol1 by a series or cases 

of the exempLion 1'1 (b)(3) for nc',·rspapers and silOiJar publications. 'rhe 

first, co,t.;e, !':(j,Uy 'T. Illinois Bell Telephone Co., h1 held that receivinrE 

(,l" tntnmhittillg gamhlinl1 Infol'lllCl,tion for the pUl'pones of 118\"8 rcportil11~ 

h" did Ilt:'d, '11010.1 ... ; lB U.S.C. §§ lOa)l, 1952 or 19:>J. c. '1'110 defendants in 

tha t case ovme(l and publiGhed the 11 Louisville DrJJly Sports N 01"S , 11 a 

"tout sheet" pl'iJIl',1'i1y tl(~voted to hOl~se racing information and nrlmi ttetlly 

,39See 110t,.) :;b ~1'1;1.. 'rhis exemption, of (!OUI'SC, vras not in effect 
at the time t.he (:'I.Be l·mB decided. 

hOHh'..;Jl n';:l11J.tf)l' Connon proposed. the exemption fel' logn.U zed ga.mllLin9' 
:lC requested that it ~e 1Il0deled after the vC'r.v; bl'oIJd exemption for 
parimutuel bctLjl1g. '(,SCt? 11oi,os 21 t{ 2~2 S11pI'n:r~'If H had bel~n, i'tj\{L'uld, 
of course, rc~s(11 ve th(~ J'l'oblem of 'Lbo t.ourist 1::1\0 CrbGSCS 11 l3tnte line 
yrith the a41mmdodgment of' purchase; but, on til" athol' haud, it ,-!Ould 
pel'h11.pn J?reelud.,~ the pl'onecutioll of an indiyidllCLlJlikc the dl~rend~l.nt ill 
the Fn.brizio C{1.GC 1 1l'i1O by conductinu an interntnL(~ ~;,::!llCmQ to pUl'chase 
s\,/eepstakes ticke'l:.s undermines the anJi;:~a,mbling pol icies of other Stnl:.cs. 

h13;2') I~.;!tl l)~B ('fth Cil'. 1963). 

h2§ JUel" "'hich has an exemption for news ri~PQl'ting, prohloitn 
the use of vir(~ COJlllilUnical;i9tl facilities in interstate COllunel:t:!e for the 
transmission of' bets or infm'llw.tiorl assisting in thc> V1aGing of 'bets on 
sporting evenb;; § 1952 prohibits .theusc. of allY illLers-Lo.tc ;facility 1'ot' 
the purpose of fn.cilite.ti113 011 unlu',lful gamblinr!, eni..-erp)"isc. 
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The Court held that thE! act of sending the acknowledgments of purchase 

across state lines violated § 1953. The exemption for legalized gambling 

in subsection (b)(2) was not applicable, since it only excluded betting 

materials coming into (not leaving) a State which has legalized gambling. 

The recent exemption for State-operated 10tteries39 \'fould, hmrever ~ apply 

in this case today, but since the exemption is relatively narrow, the 

problem of to what degree § 1953 might fUrther restrict legalized 

gambling remains unresolved. 40 

The second area involves ,the interpretation by a series of cases 

of the exemption in (b)(3) for newspapers and similar publications. The 

first case, Kelly v. Illinois Bell Telephone Co.,41 held that rece~ving 

or transmitting gambling informai,;ion for the. purposes of news reporting 

did not violate 18 u. S. C. 9 § 1084, 1952 or 1953. 42 'l'he defendants in 

that case owned and published the "Louisyille Daily Sports' Ne'\·rs," a 

"tout sheet" :primarily devoted to horse racing information and admittedly 

39See note 36 supra. This exemption, of course, was not in effect 
at the time-the case was decided. 

40Hhen Senator Cannon proposed the exemption for legalized gambling, 
he re~uested that it be modeled after the very broad exemption for 
parimutuel betting. See notes 21 & 22 supra. If it had been, it would, 
of course, resolve t},le problem of the tourist who crosses a state line 
with the acknmdedgment of purchase; but) on the other hand , it ,wuld 
perhaps preclude the prosecution of an individual,like the defendant in 
tl,1e Fabrizio case, who by conducting an interstate scheme to purchase 
sweepstakes tickets undermines the antigambling policies of other states. 

41325 F.2d 148 (7th Cir. 1963). 

42§ 1084, which has an exemption for ne"l'TS reporting, prr;Jllibits 
the use of I·rire communication facilities in interstate commercE:> for;, the 
transmission of bets or information assisting in the placing of bets on 
sporting events;§ 1952 :prohibits the use of any interstate facility for 
the purpose of facilitating an unlawful gambling enterprise. 
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yery useful to bookmakers. In a related case, United States y. Kelly, ll3 

the same defendants vere prosecuted under § 1953 for distributing the 

"Louisyil1e Daily Sports News" across State lines. In ho1d.ing that the 

pUblication was exempt under (b)(3) as a matter of law, the Court 

referred to the earlier case and commented that it .Tould be incongruous 

to al10\oT the defendants to receiYe information for the purpose of 

publishing the paper and then prohibit them from distributing the 

finished pUblication. 

The Court in United States v. Az:,.3..r4l~ fo110YTed United States Y. 

Kelly and held that tout sheets were exempt under § 1953; but it,went on 

to hold that the exemption did not apply to § 1952. The Court found 

that the defendant had intended lito facilitate the c(:l,rrying on of the 

numbers racket in the State' of Michigan" by distributing a tout sheet 

ana ~ conseCluent1y, had yiolated § 1952. lf5 The Court refused to 

hypothesize about other serYices which might facilitate a numbers racket, 

but simply stated that the tout sheet was a "unique product,' created for 

and deyoted to, the service of a racket II and, therefore, was encompassed 

by § 1952.
46 

43328 F.2d 227 (6th Cir. 1964). 

44243 F. Supp. 345 (E.D. Mich. 1964). 

45Id. at 349. 

46Id . at 350. 

() 
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The next case, United State's v. Arnold, In held that using an 

interstate wire communication facility to order a newspaper did not 

violate § 1084. The Court in that case reasoned that since the newspaper 

was exempt under § 1953, it should not be unlawful to have it delivered--

even though it is being used for the .pl,lrpos.e of aiding an unlawful 

gambling ent.erprise. The subseCluent cases 48 have rejected Arnold and 

have distinguished Kelly v. Illinois Bell Telephone Co. on the grounds 

that in that case none of the defendants were involved in receiving 

\-lagers or bets. 

As a result of these inconsistent decisions, the Supreme Court 

attempted to resolve the matter in Erlenbaugh v. United States. 49 It 

rejected the reasoning in Arnold and held that the newspaper exemption 

.in § 1953 did not apply to § 1952. In justifying its decision, the 

Court explained that since § 1952, unlike § 1953, is restricted to 

unlawful businesses it is unnecessary for it to include an exemption for 

newspapers "Thich is merely designed to protect innocent people j In 

·addi tion, the Court said that since "knowledge and intent to transmit 

gambling paraphernalia in interstate commerce are elements of the crime 

created by ... § 1953,"50 the exemption is not really necessary for 

that statute either. 

l~7 380 F. 2d 366 (4th Cir. 1967). 

48United States v. Kish, 303 F. Supp. l2lc! (N.D. Ind. 1969); 
Uni ted States v. Ross, 3'74 F. 2d 227 (6th Cir.), vacated on. other 
grounds, 390 U.S. 204 (1967). 

49 409 U.S. 239 (1972). 

50The Court cited United States v' Chase, 372 F. 2d 453, l~60 
(4th Cir.), cert. denied 387 U.S. 907 (1967). 
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In Erlenbaugh, the defendant was in the business of receiving 

bets (as "Tere the deferidants in Kish and Ross51 ), but, unfortunately, 

the Court did not limit its holding by this fact. 52 In Azar53 it was 

not clear whether the defendants I'rere involved in receiving' b~ts, but 

tbe language in that case was broad enough to include their" activ:i.ty' of 

distributing a tout sheet regardless of ,.,hethp't' they "Tere or not. 

Therefore, as a result of those tyro cases, it appears that Kellyv. 

Illinois Bell Telephone Co. 54 may no longer be good law. 

In other areas, the courts have held that § 1953 applies to 

flash paper vThich is intended to be used in gambling. 55 There was 

testimony in the House Hearing that the term lI s imilar game ll was telO 

open-ended and might include virtually any form of gambling. 56 The 

Justice Department, however) claimed that since the enumerated gam83 fiad 

very well defined meanings, the courts should have no difficulty in 

deciding what games are in fact " similar." 57 
. 8 

In United States v. Bake;5 

the one case which addressed the problem, the Court did not have any 

difficulty in resolving it. The exemption in (b)(2) for legalized 

gambling has been held to· apply only to the States) and it does not 

5l See note 48 su.pra. 

52As did the courts in Kishand Ross in order to distinguish 
K:elly v. Illinois Bell Telephone Co. 

53See ~ote 44 supra. 54See note 41 supra. 

55United states v. Scaglione, lf46F.2d 182 (5th Cir.), cert. 
denied, 404 u. S. 941 ( 1971) . 

56House Hearings at 16~. 57'Id. at 351. 

58364 F.2d 107 (3d Cir.), cert. denied, 385 U.S. 986 (1966). 

/ 

.,' 
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include betting materials sent to a foreign country.59 The courts have 

also held that § 1953' can be used to prosecute a principal who directs 

his agent to send or carry vragering paraphernalia in interstate commerce. 60 

In general, § 1953 has been veIl received by the courts. Unlike 

their treatment of the lottery statutes, they have interpreted the 

pronibitions of § 1953 broadly,61 A remaining problem, however, is 

whether and to what extent § 1952 supersedes § 1953. Because the 

exemption for newspapers in § 1953 does not apply to § 1952, in certain 

cases the prosecution can proceed under § 1952 even though it could not 

proceed under § 1953. 62 The extent to which this ,-rill detract from the 

usefulness of the exemption for newspapers remains unanswered by the 

Gourts. 

III. ENFORCE~ffiNT EXPERIENCE 

Although there have been nO' specific appropriations for the 

enforcement of § 1953, there is a certain amount of information which 

is useful for an underf)tanding of how this section and the others which 

"rere passed at the same time affected the budget for the Department of 

Justice. 

59United states v. Baker, 364 F.2d 107 (3d Cir.) cert. denied, 
/! 385 U.S. 986 (1966). 
I' 

60United States v. Zambito, 315 F.2d 266 (4th Cir.), cert. denied, 
373 U.s. 924 (1963). 

6IArguably, the courts may have interpreted the scope of the 
prohibitions too broadly and at the expense of the exemptions. See 
the discussion of United States v. Fabrizio, notes 38-40 and accompanying 
text supra. 

62United States v. Azar, supra, note 44. 
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During the appropriations hearings before the House in February, 

1961, Attorney General Kennedy referred to the proposed legislation on 

gambling "Thich Attorney General Rogers sent to the Congress; and latel-

that year ~ Qefore the Senate, he refen-et, to the bills which he' had 

recently introduced on the same subject , and said that if -the bills were' 

passed, the Justice Department would need supplementa~ appropriations.63 

After ,the legislation passed~ the Justice Department continued to 

refer to these ne"T Acts from year to year as one of the reasons why the 

Department's requests for appropriations were increasing. 'rhe caseload 

for the Organized Crime Section of the Criminal Division of the Justice' 

Department more than doubled from 1962 to 1965,64 apparently as a result 

of this ne"T legislation. Also, the number of cases that were investigated 

by the F.B.I. under these Acts alone went from 5,361 in 1962 to 15,600 

at the ena. of fiscal 1964. 65 . 

63Hearings Before the Subcommittee of tb,i; House Committee on 
A ro riations for the Department of State and the Department of Justice, 
Hereafter referred to as House ~ropriations) 87th Cong., 1st Sess. 

(Feb. 28, 1961) at 11. Hearings Before the Subcommittee of the Senate 
Committee on Appropriations for the Department of state a.nd the Department 
of Justice,. (Hereafter referred to, as Senate Appropriations) 87th Cong., 
1st Sess. (June 19, 1961) at 262. 

64The number of cases received'went from 526 :n 1962 to 1,023 in 
1965. House Appropriations, 88th Cong., h't Sess. (Jan. 29, 1963) at 
95; 89th Cong., 1st Sess. (Feb. 9, 1966) at 77. 

65House Appropriations, .88th Cong., 1st Sess. (Jan. 29, 1963) at 
8; 89thCong., 1st Sess. (Mar. 1, 1965) at 88. 
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This increased work load in the o.rganized Crime Section and the 

tncrease in the requested and actual appropriations for the Criminal 

Division, as shown in the charts belmy, indicate to sQme extent the 

impact of § 1953 and tbe other statutes which were passed at the same 

time, on the a1?propriations and the budget for the Department of Justice 

in the years immediately after 1961, during the Kennedy program. 

The Case10ad for the Organized Crime Section of the Criminal Division. 66 

Year '5:7 '58 '59 '60 '61 '62 '63 '64 '65 '66 

Actual No. of 
Cases Received 84 810 685 493 403 526 755 968 1,023 911 

Original 
Estimate 850 875 580 375 375 725 800 900 

Revised 
Estimate 530 725 790 900 

66House Appropriations, 86th Cong. 1st Sess. (Feb. 4, 19,59) at 
180; 86th Congo 2d Sess. (Feb. 3, 1960) at 101; 87th Cong., 2d Sess. 
(Jan. 23, 1962) at 108,; 88th Cong., 1st Sess. (Jan. 29,. 1963) at 95; 
88th Cong., 2d Sess. (Jan. 30,1964) at 84; 89th Cong., 1st Sess. 
(Mar. 1,1965) at 94; 89th Cong., 2d Sess. (Feb. 9, 1966) at 79. 
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6-
Appropriatlons for the Criminal Division of the Justice Department. 7 

Year 

1957 

1958 

1959 

1960 

1961 

1962 

1963 

1964 

1965 

1966 

Original Request 

·$1,274,000 

1,579,000 

1,618,000 

1,604,000 

1,815,000* 

3,100,000H 

3,232,000 

3,352,000 

3,491,000 

*This request was later raised to 

Actual Appropriation 

<hI 200 00 '1', , 

1,286,000 

1,579,000 

1,618,000 

1,890,000 

2,~71,000 

3,011,000 

3,186,000 

3,325,000 

3,4-68,000 

$2,355,000. 68 

**This large increase in appropriations was requested in January, 
1962, just a few months after the gambling legislation was enacted and 
it "ras in anticipation of the increased workload . 

. ,67House Appropriations, 85th Cong., 2d Sess. (Jan. 14,1958) at 59; 
86th Cong., 1st Sess. (Feb. 4, 1959) at 186; 86th Cong., 2d Sess. (Feb. 3, 
1960) at 97; 87th Cong., 1st Sess. (Feb. 28, 1961) at 92; 87th Gong., , 
2d Sess. (Jan. 2'3,1962) at 103; 88th Cong., 1st Sess. (Jan. 29,1963) at 2; 
88th Cong., 2d Sess. (Jar;t. 30,1964) at 1~5; 89th Cong., 1st Sess. (Mar. 1, 
1965) at 85; 89th Congo 2d Sess.-(Feb. 9,1966) at 72. 

68Senate Appropriations, 87th qong., 1st Sess. (June 19, 1961) at 
240. 

,y., 
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IV. TEXT OF STATUTE 

§ 1953. Interstate transportation of wagering paraphernalia. 
(a) \{hoever, except a common carrier in the usual course of its 

business, knmdngly carries or sends :in interstate or foreign 
con~erce any record, paraphernalia, ticket, certifica~e, bills, 
slip, token, paper, Irriting, or other device used, or to be used, 
or adapted, devised, or designed for use in (a) "bookmaking; or 

. (b) vTagering pools "Ti th re spect t a a sporting eyent; or (c) in 
a numbers, policy, bolita, or similar game shalJ be fined not 
more than $10,000 or imprisoned for not more th8\n five years or 
both. 

(b) This section shall not apply to (1) parimutuel betting 
equipment, parimutuel tickets ,-There legally acquired, or 
parimutuel materials used or designed for use at racetracks or 
other sporting events in connection with "Thieh betting is legal 
under applicable State law, or (2) the transportation of betting 
materials to be used in the placing of bets or wagers on a 
sporting event into a State in which such betting is legal under 
the statutes of that State, (3) the carriage or transportation 
in interstate or foreign commerce of any newspaper or similar 
.publication, or (4) equipment, tickets, or materials used or 
designed for use vTithin a State in a lottery conducted by that 
State acting under authority of State la"T. 

(c) Nothing contained in this section shall create in~unity 
from criminal prosecution under any laws of any State, Commonwealth 
of Puerto Rico, territory, possession, or the District of ColUmbia. 
and by adding the follow-ing term to the analysis of the chapter: 

Section 1953. Interstate transportation of wagering paraphernalia. 
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APPENDIX P 

PROHIBITION OF ILLEGAL GAMBLING BUSINESSES 

18 U.S.C. § 1955 

R.S.F. 
'.H.A.K. 
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-I. LEGISLATIVE HISTORY 

On October 15, 1970, President Nixon signed in1io law the Organized 

Crime Control Act of 1970, a comprehensive series of mea~ures designed 

to bring organized crime under more effective Federal control. l The Act 

included changes in several areas of criminal procedure and substantive 

law, including the establishment of special grand juries, immunity 

grants, extended sentencing for recidivists, and new provisions related 

to racketeering. Title VIII of S. 30, which 'Was to become Sections 1511 

and 1955 of 18 United States Code, dealt wit~ syndicated gambling. 

Title VIII was included in the 1970 Act because it was felt that 

restricting syndicated gambling was directly related to the larger issue 

of organized crime control. The consensus among law enforcement 

officials was that gambling was the single most lucrative source of 

revenue for the underworld. 2 Constricting the inflow of capital from 

gambling would thus affect the operations of organized crime throughout 

the range of its activities. 

Ipub. L .. No. 91-452, 84 Stat. 922, October 15, 1970. 

2See generally Task Force Report: Organized Crime, Report by the 
President IS COllunission on Law Enforcement and Administration of Justice 
(1967); Permanent Subcomm. on Investigations of the Senate Comm. on 
Government Operations, Gambling and Organized Crime, S: Rep. No. 1310, 
87th dong., 2d Sess. (1962). . 
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:t'rior to the 1970 Act, there w'as no dii'ect Federal prohibition of 

gambling. Instead, Congress had exercised its regulatory powers narro.rly 

and dealt only i;-lith interstate aspects. Interstate travel for purJ?oses 

of gambling in violation of state law, interstate communication of 

illegal gambling information, and interstate transportation of certain 

gambling devices were prohibited by 18 U.S.C. §§ 1952, 1084, and 1953. 

Wagering tax statutes had been used to prosecute syndicated gambling 

enterprises through the Internal Reyenue Service for nonpayment of 

Federal excise taxes, but these statutes .rere dramatically curtailed, 

vrhen t'hey 'Ivere held to violate the self-incrimination clause of the 

Fifth Amendment by the Marchetti-Grosso decisions of the Supreme Court. 3 

The immediate precursor of Title VIII .Tas recommended to the 

Congress b~r the Department of Justice under the Johnson Administration 

soon after the Marchetti-Grosso decisions eliminated further gambling 

prosecutions through the Internal Reyenue Seryice. 4 Transmitted to the 

Speaker of the House and the Vice-President with recommendations on 

April 10, 1968, the bill 'Ivas intrQduced in the 90th Congress, 2d Session 

as H.R. 16666 on April 22, 1968 and as s. 3564 on May 29, 1968. 

3Marchetti y. United states, 390 U.S. 39 (1968); Grosso y. 
United States, 390 U.s. 62 (1968). The thrust of the Court's holding 
was that by being penalized for failure to comply with Federal tax 
provisions on wagering prohibited by local law, defendants were being 
coerced into admitting culpability. 

4Legislatiye File, Criminal Di Yision, Department of' Justice. 



0;.:. 

S. 3564 was introduced by Senator McClellan, Chairman of the 

Subcommittee on -Criminal 1a"l·rs and Procedures of the Judiciary Committee. 

McClellan said on the Senate floor upon introduction of the bill that 

It'[g]amb1ing is the principal source of income for the elements of organized 

crime and it is the purpose of this bill to seek to shut off this f10yr 

of revenue by making it a crime to engage in a substantial business 

enterprise of gamb1ing." 5 The Senator incorporated into the Congressional 

Record at that point the letter of transmittal of the bill from the 

Justice Department setting fotth the purposes of the proposed legislation, 

the rationale for Federal intervention, and the scope of the proposed 

statute as it would interact i-lith existing State and Federal laws. 6 

5111.~ Cong. Rec. s6673 (daily ed. May 29, 1965). 

6The letter came from the Office of the Attorney General on 
April 10, 1965. Its most important provisions, echoed by all future 
discussions of S. 3564 and related bills up until final passage as 
Title VIII of S. 30 more than two years later, are as follows: 

Dear Mr. Vice President: Enclosed for your consideration 
and appropriate reference is a legislative proposal lito prohibit 
business enterprises of gambling. 1I 

The purpose of the bill is to make it a Federal crime to engage 
in a substantial business enterprise of gambling. Four considerations 
call for the enactment of this legislation. 

First, gambling is largely the creature of organized crime and 
is its principal source of revenue. If yre can diminish this revenue 
materially, we ifill strike a significant blov at the nation-wide 
undenrorld empire vhich preys upon the American people. 

Second, gambling both involves and affects interstate commerce. 
People, information, funds and paraphernalia, without yrhich gambling 
could not function, move regularly across State lines. These 
interstate aspects of gambling make it an apprpriate subject of 
concern to the Federal government. 

Third, an inevitable companion of flourishing gambling activity 
is bribery and corruption of local law enforcement officials, 
often on an aggravated scale which stultifies local law enforcement 
as an effective weapon against illegal gambling and organized crime. 
The criminal activity ,·[hich flourishes under such conditions 
affects not only the local community in which it occur.s but also 
other parts of the country, thus becoming a matter of Federal 
concern. 

Fourth, existing Federal statutes dealing \·,ith the interstate 
aspects of gamb.ling (Sections loS4, 1952 and 1953 of Title IS of 
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Little seems to have been done in either House during the rest 

of the Session concerning the proposed statutes. 7 The following year a 

revised proposal was submitted by the Justice Department that included 

what would later become 18 U.S.C. § 1511 as \-7ell as § 1955, known as 

the IIIllegal Gambling Business Control Act of 1969."8 The new draft was 

introduced. by Senator Hruska in the 91st Congress, 1st Session on April 

29, 1969 as S. 2022. 9 The resurgence of interest in gambling prohibition 

the United States Code) are not broad enough to reach all gambling 
activity "Thich is of legitimate concern to the United States. 
Despite these statutes and despite efforts made to date by both 
the Federal and the several State governments, gambling continues 
to exist on a large scale to the benefit of organized crime and 
the detriment of the American people. A more effective effort 
must be mounted to eliminate illegal gambling. In that effort 
the Federal Government must be able not only to deny the use and 
facilities of interstate commerce to the day-to-day operations 
of' illegal gamblers--as it can do under existing statutes--but 
also to prohibit directly substantial business enterprises of 
gambling. 

The proposed statute would not bring all illegal gambling 
activity under Federal cognizance. It deals only with thQse who 
are engaged in a SUbstantial business enterprise of gambling, as 
distinguished from those whose operations are relatively small . 

The Federal Government will not preempt the field of g!:tmbling 
regulation if this statute is enacted. Rather, it will play its 
traditional role of cooperating with local lavT enforcement 
authorities vTho will, continue to have major responsibility in 
this area. The purpose of the statute is, simply to make the 
F.ederal Government a more effective member of the established 
State-Federal lavT enforcement part.nership which, has long been 
v(aging a common war on organized crime and.illegal gambling . . , 

7The House Judiciary Committee, Suocommitte~ No.5, did hear 
Fred M. Vinson, Jr., the Assistant Attorney General of the Criminal 
Division, on H.R. 16666 on May 15, 1968. .Although nothing seems to 
have come. of this presentation in that session, the SUbstance of his 
remarks were -reported to the Con'gress again the following year under 
tl1e Nixon Administration. Legislative File, Criminal Division, 
Department of Jus'bice. 

8,Apdl 29, 1969, Legislative File, Criminal Division, Department 
of JU$tice. 

9115 Cong. Rec. S4332 (daily ed'. April 29, 1969). 
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ioTas based in part upon the goals of the new·ly-elected Nixon 

Administration. lO S. 2022 was one of a series of proposals that would 

be proposed that year related to organized crime,following a Presidential 

message on April 23, 1969. 

Senator Hruska IS remarlts upon the introduction of S. 2022 summed 

up the Administration f s perspective on syndicated gambling. Professional 

gambling, according to the Senator, was !fa separate, professional, and 

insidious conspiracy that by its size and power seeks to constitute a 

government unto itself. ,,11 In addition to attacking syndicated gamblers, 

the Senator lashed out at the public apathy that often seemed to condone 

such practices. He explained hOioT such gambling profits are used to 

further other activities of organized crime and lead to corrupt local law 

enforcement, estimating the annual revenue derived from syndicated 

gambling to be in the tens of billions of dollars. Federal jurisdiction 

in the area would be based on a less restrictive notion of Commerce 

clause powers12 than had been used in the past. Later in the week, on 

May 1, 1969, Senator Mundt reiterated Hruska's remarks and added to the 

Record an additional statement fl'om the Justice Department .13 

Detail-ed consideration of S. 2022 ioTas left to the Subcommittee on 

Criminal Law·s and Procedures chaired by Senator McClellan, which discussed 

the bill along with S. 30 and other organized crime control measures in 

lOld. (remarks of Senator Hruska) . 

IlId. 

13115 Cong. Rec . .84362 (daily ed. May 1, 1969, remarks of .. 
Senator Mundt). 



NATIONAL GAMBLING COMMISSlON 
Cbr.nell StudY--3lLf 

March and June of 1969. 14 S. 2022, as it was to become 18 U.S.C. § 1955, 

was pre'sented to the Subcommittee in the following form: 15 

§1953A. Prohibition of illegal gambling business 

(a) 1fuoever participates in an illegal gambling business shall. 
be fined not more than $20,000 or imprisoned not more than five 
years, or both. 

(b) As used in this section, the term "illegal gambling business" 
means betting; lottery, or numbers activity which --

(I) is a violation of the laws of a. State or political 
subdivision thereof; and 

(2) involves five or more persons who operate, work in, 
participate in, or derive revenue from said betting, lottery, 
or numbers actiYity; and 

(3) has been or remains in operation for a period in. excess 
of thirty days or has a gross revenue of $2,000 in t~ny single 
d~. . 

(c) As used in this section "State II means . 
(d) This section does not apply to any bingo game, lottery, or 

similar game of chance conducted by an organization exempt from 
tax ... 

The Federal jurisdictional aspects of S. 2022 were thoroughly 

discussed at this stage of the processing of the bill.16 The statute 

l4Measures· Related to Organized Crime: Hearings Before the 
SUbcomm. on Criminal Laws and Procedures of the Senate Comm. on the - --- --- -10l --
Judiciar~ on S. 30, S. 97Lf, S. 975, S. 976, s. 1623, S. l62f, S. 1861, 
S. 2022, S. 2122, and S. 2292, 9lst Cong., 1st Sess., March 18,19, 25, 
26, and June 3, 4, 1969 [hereinafter cited as Senate Hearings]. 

158 , 2022, 91st Cong., 1st Sess., April 29, 1969. 

16Senate Hearings at 396. The colloquy behreen Senator McClell~ 
and Assistant Attorney General Hilson at that point is illustrative: 

Senator McClellan . . . I am concerned that the effec~b of this 
bill would be to extend Federal jurisdiction so far that it would 
be virtually the same as local criminal jurisdiction in this area. 
Now, you have mentioned this problem in your remarks already. 

Mr. Wilson. He have tried to head t.hat off, and if ,.,e haven It 
done it, it needs to be ddne, pecause it is not our purpose to 
move all this into Federal Courts. 

Senator McClellan. Our experience in the past has been that 
in such. situations the expansion of Fed.eral power has tended to 
supplant, not merely supplement, State criminal jurisdiction. 
Again ;r. take :i:;t' that is what you want to avoid? 

Mr. ~Tilson. Yes, sir. 
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proposeu to deal wi tb illegal gambling busine:ss directly, since no proof 

of a relationsbip id tb interstate commerce and to tbe Conunerce Clause of 

the U.S. Constituion, Article I, Sec. 8 was required as an element of 

tbe new offense defined by tbe statute. Instead, by special findings, 

S. 2022 declared that gambling activity of the size set out in the 

statute (involving five or more person::: dnd staying in operation at 

least 30 days or having a gross revenue exceeding $2000 in any single 

day) had a SUfficient effect upon interstate commerce to be federally 

prosecuted .17 Even apparently intrastate gambling acti vi ty of that 

proportion would have an impact on the free flow of conunerce among the 

States, definitely a matter of Federal jurisdiction.18 Using a 

congressional finding to trigger the statut~ was an idea based upon two 

recent decisions in the Supreme Court involving violations of tbe Civil 

. Rights Act of 1964, inter alia,19 and by a series of Federal cases 

involving the effect of gambling generally upon interstate commerce. 20 

Justice Department testimony before the Subcommittee provided ample 

additional documentation for the proposed m~~1:£ns of direct]·, dealing with 

syndicated gambling. 

17s. 2022, sU'Pra, "Findings ll at 1, 2. 

18virtual1y unquestioned since Gibbons v. Ogden, 9 Wheat. (22 U.S.) 
1 (1821f). 

19Heart of Atlanta Ivlo-cel v. United States, 379 U.S. 241 (1964); . 
Katzenbach v. McClung, 379 U.S. 291f ( 1964). See also Wickard v. Filburn, 
317 U.S. ,111 (191f2); Maryland v. Wirtz, 392 u.s. 163 (1968). 

20Uni ted States v. Hawthorne, 356 F. 2d 740 (4th Cir.), cert. 
denied, 384 U.S. 908 (1966); United States v. Barrow 363 F.2d 62(3d Cir.), 
cert. denied, 385 U.S. 1001 (1967) i United States v. Miller, 379 F.2d . 
1(83 (7th Cir.), cert. denied,' 389 U.S. 930 (1967); United States v. 
Spino, 345 F.2d 372 (7th Cir.), cert. denied, 382 u.s. 825'(1965); In 
Re Ruby Lazarus, 276 F. Supp. 434(S.D. Cal. 1967) ; United States v-.-· 
Zambito, 315 F.2d 266 (4th Cir.), cert. denied, 373 U.S. 924 (1963) . 
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A related matter of concern. was the preemption of local law' 

enforcement efforts by this new extension of Federal jurisdiction. In 

the .prepared statement of the Assistant Attorney General, Will Wilson)2~ 

the discus sion .ri th him and others in the hearings of the subcommittee, 22 

and the report of .the subcommittee that .TaS to follovr, 23 h ovre vel' , it was 

ciearly stated that the intent of Congress was to cooperate with 

Existing law enforcement agencies on the local level and add Federal 

power only where it wa'S reCluired. Throughout the debates, emphasis .TaS 

placed on the basic principles of federalism and the need to respect '-_i 

them in this combined effort of State and Federo.:=:: governments against 

syndicated gambling. 

Other provisions added to the statute in the Senate committee 

were a finding ,'lith respect to probable cause for purposes of search. 

and arrest warrants,24 a forfeiture provision,25 and minor changes in 

language. S. 2022 also included by this stage a provision amending 

18 U.S.C. § 2516 to include violations of the proposed new gambling 

statutes among the statutes for ,o[hich ,·riretapping could be invoked. 

21Senate Hearings~ 381 . 

. 22Id., 394-402. 

23S• Rep. No. 91-617, 91st Cong., 1st Sess., December 18~. 1969, 
70-75. 

24See discussion in Senate Hearings, 399-401, between Mr. 
Peterson, of the Criminal Division, and Mr. Blakey, Chief Counsel to 
the Senate Subcommittee. 

25Senate HFi:aringct: 397; 412. 
(rJ"'~"':" --
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Reported out of committee on December 18, 1969, S.,2022 became 

first Title IX and subsequently Title VIII of S. 30, then knmm as the 

Organized Crime Control Act of 1969. 26 The bill was not discussed in 

depth until after the recess,2'7 when Senator McClellan led the floor 

debate. 28 On January 23, 19'70, s. 30 passed the Senate lfithout further 

26§ 1955. Prohibition of illegal gambling businesses. 
(a) Whoever participates in an illegal gambling business shall 

be fined not more than $20,000 or imprisoned not more than five 
years, or both. 

(b) As used in this section--
(1) "illegal gambling business" means a gambling business 

vrhich --
(i) is a violation of the law of a State or political 

subdivision thereof; 
(ii) involves five or more persons who participate in 

the gambling activity; and 
(iii) has been or remains in operation for a period 

in excess of 30 days or has a gross revenue of $2,000 in 
any single day. 

(2) "gambling" includes pool-selling, bookmaking, maintaining 
slot machines, roulette wheels or dice tables, and conducting 
lotteries, policy, bolita or numbers games, or selling chances 
therein. 

(3) "State" means any State of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, and 
any territory or possession of the United States. 

(c) For the purposes of this. section, if it is found that a 
gambling business has five or more persons who participate in such 
business and such business operates for two or more successive days, 
the probability shall have been established that such business 
receives gross revenue in excess of $2,000 in any single day. 

(d) Any property, ... [forfeiture provision] 
(e) This section shali not apply to any bingo game, lottery, or 

similar game of chance conducted by an organization exempt fr.om 
tax ... 

27115 Cong. Rec. S17089 (dajly ed. Dec. 18,1969). 

28116 Congo Rec. S320-S481 (daily ed. Jan. 21-23, 1970). Senator 
McClellan referred to the President's organized crime message of April 
23; 1969. McClellan reviewed the need for tD.e legislation, disclaimed 
any Fecleral intention of interfering with internal State concerns, and 
said insum.rnar:y that, liThe purpose of this legislation is to bring 
under Federal 3urisdiction all large-scaled illegal gambling operations 
which involve ,or affect interstate commerce. The effect of the lalf will 
be to give ,the Attorney General broad latitude to assist local and State 
government in cracking down on illegal gambling, the wellspring of 
organized crime's reservoir." 

, , 
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changes in Title VIII29 and was sent to the House, where it was referred 

to the House JUdiciary Committee and considered over the summer. 30 

The first major witness before the House Judiciary Cownittee on 

s. 30 was Senator McClellan, ivho presented a detailed sununary of'its 

provisions and urged its rapid acceptance. 31 The Committee also heard 

the testimony of Justice Department representatives and various 

Congr~,essmen in support of the bill. 32 Only two groups actively opposed 

S. 30 in the House Hearings: the Con~ittee on Federal Legislation of 

the Association of the Bar of the City of .New York and the American Civil 

29116 Congo Rec. s481 (daily ed. Jan. 23, 1970), by a vote of 
, 73 to 1. 

300rganized Crime Control: Hearings Befol"e Subcon~. No. 5 of the 
House Comm. 5:m the, JUdiC"iary on.§.. 30 and rela-ted proposals-,-91st-Cong. , 
2d Sess., May 20, 21, 27; June 10, 11, 17; July 23, and Aug. 5, 1910 
[hereinafter cited as House HearingsJ. 

31House Hearings, 81, 84-88, 89, 93, 104-06. In his prepared 
statement, McClellan sought to allay fears with respect to pervasive 
Federal intervention, saying that IIThereis no intent in this legislation, 
however, to preempt law enforcement efforts under those State and local 
laws; on the contrary, it· is essential that the primary responsibility 

, for enforcement of the gambling and corruption la,vs remain in the hands 
of State and local offi~ials. Title VIII's expansion of the existing 
Federal jurisdiction ovi\r gambling 'cases will improv~ such local efforts, 
not merely by providing an impetus for effective and hEll1est law enforcement, 
but also by making available to assist local efforts the expertise, 
manpower, and resources of the Federal Bllreau of Investigation, the 
Internal Revenue Servicci;, and other agencies of the Federal Government 
which, under existing Federal antigambling statutes, 'have developed high 
levels of special competence for dealing with gambling and corruption 
cases. II Id. at 105." 

~~Attorney General Mitchell and Assistant Att'orney General Hilson 
of thEi'\:;~liminal Division, id. 191-94. A question of potential 'conflict 
of law::,,·clifficulty because of the incorporation of: a different· State law 
in each jurisdiction into the statut.e was raisecl by the subcommittee , 
counsel, Mr. Zelenko, but was dismissed by Wilson as not a significant" 
difficulty und~r the statute as written, 1)lilson also suggested that there 
would be no difficulty with the exemptio.n9'\f charitable institution~, 
despite their sizes, saying that the purpos'e of Congress in reaching only 
syndicated gambling was legitimate. 



Libc'rL1.e:;1 Uni.on, 1l,'Lh or' vihOnl fiubwitted lengthy bl'iei'r;, 33 'l'i t.Le VIII, 

hOI-rever ,ITIlE; i,ll~) lnast critiCized aspect of f3, 30; :it Has a relatively 

uJ1controvcrsinl f'!xt·,('·Jlsi.on of Ji'edera.l jurisdi.ction in comparison ",Tith the 

ext('lI;'.i'Jr~ pr(..)(~crJlll'!I.~. moclificat,lons proposed in other titles. Hlw.t litLle 

-., L 
qomment thai; v/:'I.S r.Lirc:cted to 1'itle VIII..) I lrlostly concel'l1cd i i;s alleged 

• I,', (:) <' 
vagueness and t.hl: i nr.l-~ of a sufficient 811m'ling of a l,'ncxus" ",1 th 

I f' I 

, /' 

speci fic prooC 'Jf' an effect on interstate conunerct.: ill every case. 

'J'il~~ COlmlli L Lee nmcJe cer L:), in changefJ in 'l'i tIc VIII in respollse to 

the critLd.sllI,3:; hut the thrust of the statute rem::Liy)cd unchanged. 'rho 

... ) ... > 
J..)HOUfj(J lIE'ltl'lnr;s, 322-,2T, 66-69, h90, 1198-99. 

3
1
J'l'he Conun.L ttC(~ on Federal Legislation 'lue,jt:lollJ~d as UllcJ.ear 

phrD.seo}ogy ~n1t':l fl.;; IIparl.icil1rl.tcs in U.11 :illegal gnmblinr; business. 11 

Only Herman Dcln,w,1"'I,(~, a 8ubcOlllllittee \-d.tneGf3 \01110 ,·ms 'j la'd Fl'ofc:ssor 
fromLhe State lJniv(,!J:sity of i'le\v Yorl-: at Buffalo, nt JlouL:;e llc)'lrlnr;s, 3811, 
Cluestionecl the m~rits 01' ;J.o.dini; to the body of s~atu\'ory Im~ ret;tricting 
gnmbling, al'gu.J.Ilf'; that thl; study of ga.mbling proposed in S, 30 o:t 'rUle 
VIII, Part. D sl1oulo. pl'ec!cde a.ny further ler;lslntioll. Hi!;' comment ,·ras not 
o,nG~:ered by tIlt' r11'oponeni.s of the bill, no,' mcntiot1()d clse,,'iwrC' in t}lt! 
public c1cbl3.to. 'JlhD Sect:ion of Crimina.l Lm·! of tIl(' j\mel'icn.rt Bar 
Association u.l.so proroserl changes in \{ording al; HQusC' Hcm'ings, 558, 
,>lith l.'egard to t]ll) prol)nJ'h' cause provision inserLcd by the Senate 
sUQcommittc": :H3 10 U.S.C. § 1955{c). 

~'C 

.:J)'l'he changer; in phraseo.Logy' rna,de in l'csponsn to cd [',i cism during 
the hC1),rillBs I·re)'!: lh(~<;e: 1) "participatcr:; in" villS ch~J.l1gGd to "conduct.s, 
fina!1ecs, lJI-1l1flg','f.', supervises, directs, or (r.ms'u]} or ,n. PD.l't 0('''; 2) 
Under ~195~i(1))(1)(:i) "ill \·rhich il; is conducted ll ,m,S [\.drJed:to 1~:lleviLlt.0 
~he potollLio.1. eOlll'l ieL or' Imv~, }?l'oblem by cln.riJ'ying \·lh:i.ch Btat,c lIn,' 
should 8.pply; ,3) tti;1]1)!:;L~m\;j.o.lly-· continuous opGl"ation tl l)C'cruJ10. t.}lC ne,,' 
vox'ding for 'tlJ(~ 1'1"Jvision under § 1955(b)(J)(iii) concerning (luration of 
of tho 01)ern.Lioll COl' 30 days; )J) "but' is DO""; :timi['('(l to" \oI(I,S added to 
'Lile list or tYlv:,s of' gumbliniS (lcfined in § 195J(b) (~>.); 5) [j 1955(c), 
haVing to do "lith probable cause, 'Has re,'lOrdcri Cor clarification so a.s 
·to' make clear thf.1.t it ',]3.6 intended '\:,0 apply only to pl'obo.ble cause as 
to search and rl1''l'Ctlt "lnr-runts and IJ3,d not'lling to do ,-Ii Lh proof at trial. 
With tbese ch0,np;cs, the final wording of 18 U ... S. C. § J.95) as enacted 
into ·law wu.s produl'!ed. 
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Lib,erties Union, both of whom submitted lengthy briefs. 33 Title VIII, 

however, was the least criticized aspect of S. 30; it 'Ivas a relatively 

uncontroversial extension of 'Federal jurisdiction in comparison with the. 

extensive procedural modifications proposed in other titles. What little 

comment that was directed to Title VIII 34 mostly concerned its alleged 

vagueness and the lack of a sufficient shOYTing of a "nexus" 'Idth 

interstate commerce, for purposes of Federal jurisdiction, without 

specific proof of an effect on interstate commerce in every case. 

The Committee made certain changes in Title VIII in response to 

the criticism,35 but the thrust of the statute remained unchanged. The 

33Uouse Hearings, 322-27, 66-69, 490, 498-99. 

34The Committee on Federal Legislation questioned as unclear 
phraseology such as "participates in an illegal gambling business. 1I 

Only Herman Schwartz, a subcommittee witness who Ivas a law professor 
from the State University of Ne'l'T York at Buffalo , at House Hearings, 384, 
questioned the merits of adding to the body of statutory law restricti,ng 
gambling, arguing that the study of gambling proposed in S. 30 at Title 
VIII, part D should precede any further legislation. His comment was not 
answered ~y the proponents of the bill, nor mentioned ,elsewhere in the 
public debate. The Section 0f Criminal Law of the American Bar 
Association also proposed changes in wording at House Hearings, 558, 
with regar'd to the probable cause provlslon insE;':rted by the Senate 
sUbcommittee as 18 U.S.C. § 1955(.c). . 

35The changes in phraseology :rb.aci:e in response to criticism during 
the ·hearings were these: 1) "participates in" was changed to 'I conducts, 
'finances, manages, supervises, directs, or owns all or a part of"; 2) 
Under § 1955(b) (1) (i) "in which it is conducted ii was added to alleviate 
the potential conflict of laws problem by clarifying which State law 
should apply; 3) "Substantially continuous operation" became the new 
'\-lording for the.provis:i,on under § 1955(b)(1)(iii) concerning duration of 
of the operation for 30 days; 4) "but· is not limited to" was added to 
the list of types of gambling defined in § 1955(b) (2); 5) § 1955·(c), 
having to do with probable cause, was reworded for clarificat~.oii '~o .as 
to make clear that it was intended to apply only to probable cause as 
to search and arrest warrants and had nothing to do with proof at trial. 
With these changes, the final wording of 18 U.S.C. § 1955 as enacted 
into law was produced. 
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bill was reported out on September 30. 36 Debate occurred on October 6 

and T, and S. 30 was passed on October 7 without serious question 

pertaining to Title VIII. 37 The changes made in committee were ag~eed 

to without conference with the Senate at .the urging of Senator McClellan, 

\·rho felt that there had been enough delay and that the basic purposes of 

the bill had not been compromised. 38 The bill became lavr on October 15, 

1970 vrith the signature of the President. 39 

II. COURT INTERPRETATION 

Title VIII has not met with judicial hostility. Its 

constitutionality has not been seriously threatened in any respect in 

the approximately 80 reported appellate cases consulted in the 

preparation of this appendix. Indeed, the great majority of the 

reported litigation has not involved questions arising under Title VIII, 

but under the vriretapping provisions enacted as Title III of the Omnibus 

Crime Control and Safe St:reets' Act of 1968. l~O The cases that have 

construed section 1955, hOlfever, have fallen into two categories: 

1) those initially facing the const~tutionality of the statute, and 2) 

those constrUing various provisions of the statute in light of the 

relevant legislative history. 

36116 Congo Rec. HR 9485 (daily ed. Sept. 30, 1970) . 

37116 Gong. Rec. HR 9779 (daily ed. Oct. 7,1970), by a vote of 
341-26. 

38116 Congo Ree. Sl7760 (daily ed. Oct. 12, 1970) . 

39116 Congo Rec. S18188 (daily ed. Oct. 16, 1970) . 

40 8 1 U.S.C. §§ 2510-2520, 82 st~t. 197. 
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The constitutionality of the use of congressional findings to 

obviate the need to prove interstate' commerce in each case for Federal 

jurisdiction has been challenged and sustained in numerous cases. 41 The 

issue vTap anticipated by the Justice Department and was thoroughly 

briefed and answered at the time of passage. 42 Once the question of 

the propriety of Federal legislation concerning local gambling that 

affected interstate commerce was established, the complimentary question 

of the possible infringements upon State powers under the 10th Amendment 

vTaS rejected forthrightly.43 

Constitutional Cluestions under the Fifth Amendment were also 

raised in prosecutions under Title VIII, and these took several forms. 

Because Federal violations lwuld overlap violations of Sta,te hr, 44 

questions arose and were settled concerning problems of conflicts of law 

41United States v. Becker, 461 F.2d 230 (2dCir. 19(2), U.S."App. 
Pndg.; United States v. Riehl, 460 F.2d 454 (3d Cir. 1972); United States 
v. Harris, 460 F.2d 1041 (5th Cir.), cert. denied, 409 U.S. 877 (1972); 
United States v. Thaggard, 477 F.2d 6~5th Cir. 1973), cert. denied, ' 
94 s. ct. 570 (Dec. 3, 1973); United States v. Hunter, l~78 F. 2d 1019 
(7th Cir.), cert. denied, l~14 u. s. 857 ( 19(3); Schneider v, United States', 
459 F.2d 540-rs-th Cir.), cert. denied, 409 U.S. 877 (1972); and United 
States'v o Smaldone, 485 F'.2d 1333 (-lOth Cir. 1913); Virtually all § ,1955 
Commerce Clause' cases cite the analogoUf? Perez v. United States, 1~02 U.S. 
146 (l97i) , concerning the propriety and constitutionality of "class of 
activities" Congressional findings in loansharking legislation. 

42See note 19 and accompanying text supra. 

43See , e.g., United.States v. Harris, su-pra, 460F.2d 1049. 

44See Iwrding of statute as set out in section ·IV. 
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and choice of laws. 45 Less easily, but nonethelessdisallolfed were 

objections concerning the une~ual application of Federal law to citizens 

residing in different States. Residents of States having stringent 

prohibitions Ifith regard to gambling were ~uick to point out that Federal 

lavr could nOl-T treat them with greater severity than it could their 

neighbors in sister States. A related point, the potential imposition 

upon the constitutionally-protected right to travel interstate, was also 

considered and rejected by the courts. 46 One final e~ual protection 

problem concerned the statutory exemption granted to charitable and 

religious institutions and those others who operated gambling ventures 

in which the benefits did not inure to individuals. 47 The approach of 

Congress to reach only syndicated gambling businesses as an aspect of an 

overall attack directed against organized crime was, however, sustained 

by the reviewing courts. Vagueness objections have also been disallowed 

by the courts. 48 

. 45Schneider v. United States, supra, 542-43; United States v. 
Bally Manufacturing Corp., 345 F. Supp. 410, 1~27 (E.n. La. 1972): "The 
rule is simply that a variation in State laws does not in any way nullify 
o~ render unreasonable a Federal antigambling statute which incorporates 
State law. 1t 

1~6Uni ted States v. Smaldone, supra, 1343 ) citing Clark Distilling 
Co. v. Western 'M~~d B;[., 242 U. S. 311) 327 (1917); Kentucky Hhip and 
Collar Co. v. Illinois C.R. Co., 299 U.S. 334 (1937). 

lnSee United States v. Thaggard, supra, 630--31. 

48United States v. Garrison, 31f8 F. Supp. 1112, 1119-20 (E.D. La. 
1972) ; United States v. Bally Manufacturing Corp., supl'a, 427; IIS ection 
1955 does not forbid 'the doing of an act in terms so vague that men of 
cOlninon intelligence must necessarily guess at its meaning and differ as 
to its application . . . 111, citing Conall;r. v. General Construction Co., 
269 U.S. 385, 391 (1926); United States v. Riehl, supra, 459. 
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Finally, the probable causE:! presumption "las also litigated. ,A 

somewhat novel statutory device, this presumption was approved with little 

difficulty by the Sixty Circuit. 49 

Difficulties of statutory co~struction have also faced the courts 

under Title VIII.' Joint prosecutions under 18 u. S. C. § § 371 and '1955 

have given rise to claims of election under the so-called Wharton's 

rule, which states that a person cannot be1?rosecuted for conspiracy to 

commit a substantive offense for which an agreement by the same number 

of persons is also required by the terms of the stat~lte. 50 Although 

probably only applicable to the common law crimes, 51 W~art~n I s Rule, has 

raised serious questions on the intent of Cong~ess in the enactment of 

Title VIII, and it has led to a split among the circuits. Reconciliation 

is likely in the near future, since several cases invo~\ving the rule 

are docketed in the Supreme Court for the October Term. 52 The focus of 

the inquiry will revolve around the comparison of Title VIII t.o the 

common law crimes. The weight of authority, under Title VIII, however, 

has been that the requirement of five or more, persons is a jurisdictional 

49United States v. Palmer, 465 F. 2d 697, (6th Cir. 1972), in 
which former Supreme Court Associate Justice Tom C. Clark was sitting, 
c.iting Tot v. United States, 319 U.S. 463 (1963); see also United States 
v. Fino~78 F.2d35, 37 (2d Cir. 1973). 

50See Note, Wharton's Rule and Conspiracy to Operate an Illegal 
Gambling Business, 30 Wash. & Lee L. Rev. 613 (1973) .. 

5lSuch as bribery, adultery,. and conversion of contraband goods. 
See United States v. Pacheco, supra, 489 F.2d 554,558 (5th Cir. 1974), 

. and cases cited therein. 

'52Uni ted states v. Becker, supra, docket no. 73-824, 42 U. S .t. W . , 
3336; United States Y. Smaldone, supra, docket nos. 73-71Q> 73-909, 42 
U.S.L.W., 3363; United States v. Fino,supra, docket no. 72-1605, 41 
U.S.L.W., 3675. 
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element having its roots in a policy directed against organized.crime, 

and that there is no inherent difference between enterprises involving 

more or less than,five persons. 53 These cases see the number requirement 

as a jurisdictional element rather than an inherent, sUbstantive 

requirement, to"Tard which Wharton's rule was originally directed, On 

the o'ther hand, the question can also be seen logically in terms of the 

proof required in order to convict under either the conspiracy or the 

substantive offense; where the two are identical, it call be argued, the 

rule, as an embodiment of social policy, should preclude double 

prosecution. Some courts have also ans'fered the question by holding 

that "There more than five persons are indicted for the conspiracy, the 

vlharton I S rule problem is obviated, because more than the minimum number 

of defendants are involved, and the proof is necessarily different. 54 

Nevertheless, contrary arguments are not unsound and have yet to be 

finally di~allowed.55 

53Uni ted States v. Pacheco, supra, 558: "In asking us to e.pply 
Wharton I s rule to the section 1955 situation, appellants misconceive the 
import of that section's jurisdictional requirement that five or more 
persons be involved in the illegal gambling business. Such jurisdictional 
requirements are unrelated to the criminal character of the conduct and 
should be separately treated. tI citing United States v. Blassingame, 427 
F.2d 3'29, 330 (2d Cir. 1970), cert. denied 402 U. s. 945 (19'71). 

54uuited states v. Becker, supra, 234; United States v. Iannelli, 
477 F.2d 999,1002, (3d air. 1973); United States v. Mainello, 345 F. 
Supp. 863, 882-83, (E.D. N.Y. 1972), citing for the proposition that 
conspiracy and the substantive offense are clearly distinguishable 
Callanan v. United States, 364 U.S. 587 (1961). 

55United States v. Figueredo, 350 F. Supp. 1031, 1032-36, 
(M.D. Fla. 1972), reversed sub nom. United States v. Vaglica, 490 F.2d 
799 (5th Cir. 1974). See Uilled states v. Pacheco, supra, 559. For 
an argument in a case holding that Ifuarton I s rule does preclude double 
count prosecution under both sections 1955 and 371, see United States v. 
Greenberg, 334 F. Supp. 1092-95, .(N .D. Ohio 1971): . !IHaving chosen 
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other difficulties involving statutory construction regarding 18 U.S.C. 

§ 1955 have been litigated. Section 1955(a) is premised on "conducts," 

a term inserted along with the wo:r:ds ftfinances, m?-nages, supervises, 

directs or owns'l in lieu of I1participates in" by the House Judiciary 

Committee. The Committee felt the insertion wouid aid clarity and avoid 

implicating wagerers not 11 involved in the business .1156 The meaning of 

11 conduct II has been upheld in several instances as constitutionally 

definite. 57 The use of the phrase "illegal gambling business ll has also 

been found not to be vague. 58 Questions whether "gross revenue of 

$2000" in § '1955(b) (1) (Ui) means "total income" or "revenue left after 

expenses" have been raised; it was held to mean "total revenue .,,59 

this means, Congress has established several jurisdictional elements for 
this offense. One, which makes appropriate the application of 'Wharton's 
Rule,1 is subsection (ii) of the Act. Through this unique section, 
Congress has made the offense federally cognizable only when there are 
five or more participants. One of the bases of Federal intervention is 
a concert of action betw"een the parties. In other words, the offense is 
one involving the element of concursus necessarius. That is, it is 
absolutely necessary that there be a plurality of parties and it is 
necessary that there be concerted action among them. It therefore 
appears that a charge of conspiring to commit the offense should not be 
maintainable. " 

56See note 35, supra. 

57Unite~ States v. Becker, supra; 232: "Thus Congress' intent 
was to include all those who participate in the operation of a gambling 
business, regardless how minor their roles and whether or not they be 
labelled agents", runners, independent contractors or the like, and to 
exclude only customers of the business." 

58United States v. Riehl, supra, 459. 

59United States v. Schullo, 363 F. Supp. 246, 248-49 (D. 101:j.nn. 
1973) .. 
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The purpose of "five or more persons" in § 1955(b)(1)(ii) has been 

questioned. 60 Despite the House Committee's clarifica~ion of § 1955(c) 

the probable cause provision,6l at least twice the meaning of that 

provision has been questioned. 62 That § 1955 only applies vrhere State 

criminal
1
'\yi.olations have occurred rather than civil violations, such as a 

.Ii 

Nevada ta~ infringement,has also been determined. 63 Forfeiture under 

§ 1955(d) was also litigated and approved by the court. 64 

State of mind requirements under § 1955 have also been questioned 

several times. Based upon the legislative history of S. 30, the courts 

have had no difficulty in determining that the requirernent of knowledge 

as to surrounding circumstances, including the number of people involved 

or the nature of the gambling operation, is not high. Nor have they 

found that there is a state of mind requirement specified or implicit 

with respect to the existence of the statute or of a relationship with 

interstate co~nerce.65 

60United states v. Ciamacco, 362 F. Supp. lOT, 112 (H.D. Pa. 1973); 
United States v. Iannelli, ~ra, 1002 ; United States v. Ceraso, 467 F. 2d 
653,657 (3d Cir. 1972); United States v. Hunter, supra, 1021. 

61See note 35, supra. 

62United States v. DiMario, 473 F.2d 10Lt6, 1047 (6th Cir. 1973); 
United States v. Williams, 11-59 F .. 2d 909, 911-15, (6th Cir. 1972). 

63United States v. Gordon, 464 F.2d 359 (9th Cir. 1972). 

61-lUnited States v. 18 Gambling Devices, 3Lt7 F. Supp. 653 (S.D. 
Miss. 1978). 

, 65United States v. Th~ggard, supra, 632, in ,·,hich the court held 
that tnere 'was no state of mind requirement as to the existence of a 
Federal prohibition regarding gambling illegal under applicable State 
laws. It has also been held that there is a state of mind requirement 
as to the type of conduct engaged in, syndicated gamb;Ling, but nQt as 
to the nature of that operation specifically, and that there is no 
$tate of mind requirement as to the result. For such statutory analysis 
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vTith the exception of the Hharton I s rule controversy, nml' 

a.pproaching final resolution,66 there has been no se).'ious difficulty 

in the courts with § 1955. Rather~ each Question that has been raised 

either vrith regard to the constitutionality of the statute or as to its 

construction has been ansvrered without serious di~agreement. Almost all 

reported litigation arising under § 1955 now concerns either suggested 

deficiencies tmder the reQuirements of 18 U.S.C. §§ 2510-2520, 'the 

vriretapping prov-isic:.l'3, 67 or of the immunity statute also enacted by 

S. 30.
68 

As legislation designed i~o perform a specific function, the 

prohibition of such syndicated gambling activites by 18 U.S.C. § 1955 

seems to be operating satisfactorily. 

f)f varying Quality but with consistent results, s~e' United States v. 
Iannelli, supra, 1002; United States v. Vigi, 363 F. Supp. 314, 320-21 
Th.D. Mich. 1973). Also see United States v. Roselli, 432 F. 2d 879, 
891 (9th Cir. 1970), cert-:-denied. 401 U.S. 924, (1971); United States 
v. BIas singame, 427 F. 2d 329, 329-30, (2d Cir. 1970), cert. denied402 U. S . 
945 (1971). 

66§ee note 52, supra. 

67See , inter alia, United States v. Curreri, 363 F. Supp. 430, 
(D. Md. 1973); Quint~v. United States, 359 F. Supp. 769 (D. Mass. 
1973); United States v. Askins, 351' F. Supp. 408 (D. Md. 1972); United 
States v. Bleau, 363 F. Supp. 438 (D. Md. 1973); United States v. 
Falcone, 364 F. Supp. 877 (D. N.J. 1973); United States v. Kleve, 465 
F.2d 187 (8th Cir. 1972); United States'v. Lanza, 34lF. Supp. (M.D. 
Fla. 1972); United States v. Narducci, 341 F. Supp. 110~ (E.D. Fa. 1972); 
United States v. Roberts, 477 F.2d 57 (7th Cir. 1973), U.S. App. Pndg.; 
and United St~ates V. Holk, '336 F. Supp. 990 (D. Minn. 1972). 

6818 U.S.C. §§ 6001--04. See In Be Kilgo, 1184 F.2d 1215 U~th Cir. 
1973); In Re Reno, 331 F. Supp. 507 (E.D. Mich. 1971); United States V. 

Cl1aImas-,-Ll68 F. 2d 234 (9th Cir. 1972); and United States V. Handler, 
4'76,F.2d 709 (2d Cir. 1973). 
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III. ENFORCEMENT EXPERIENCE 

Senate and House Appropriation Committee hearings concerning 

annual and supp_'mental funding for the Justice Department have also 

illuminated the importa.'1ce of Title VIII. These hearings have prov'ided 

a forum for Justice Department representatives to explain hO.T the 

Department views Title VIII as a crime-fighting tool. 69 Thus, the 

executive branch's view of its role and function in administering Title 

VIII has been officially articulated. 

69In reference to the Justice Department's efforts against 
organized crime, for example, Assistant Attorney General Henry Peterson 
stated: "The gambling statutes [referring, inter alia, to Title VIII] 
have given the FBI additional jurisdiction. All have been of tremendous 
help. II Hearings on H.R. 14989 Before a Subconuu. of the Senate Comm. on 
Appropriations, 92d Cong., 2d Sess., pt. 1, at 537(1972). ---

The provision on syndicated gambling (Title VIII) is very likely 
the broadest single piece of legislation ever prepai'ed vri th regard 
to its effect on FBI jurisdiction and potential use of manpo.,er. 
This is primarily for t.ro reasons. First of all predication of 
this title is b~sed on a congressional finding that illegal gambling 
(regardless of interstate activity) has an effect on interstate 
commerce and facilities thereof. This combined with the element 
of five or more persons conducting a substantially continuous 
gambling business for a period in excess of 30 days, or where daily 
gross revenue exceeds $2,000, encompasses practically all 
significant gambling operations, in this country and thus makes 
virtually all· local gambling enterprises of s,ny significance a 
Federal violation. 

Considering the prevalence of illegal gambling throughout the 
country, a mul~ibillion dollar illegal business, the potential 
here is almost limitless and of necessity we will be required to 
,exercise ~ certain degree of selectivitY"' [emphasis supplied] 

StaLlhent of .,T. Edgar Hoover, Director,. Federal Bureau of Investigation. 
Hearings on H.R. 19928 Before SubcommitteeS of the Senate Counn. on 
ApproprisiioUS:-9lst Congo 2d Sess., at 1089~1970). 

Questioning of high Justice Department figures also yields 
significant policy statements: 

,SENATOR BYRD. The Organized Crime Control Act of 1970 makes 
provisions for your organization to investigate,gambling at a 
local level, gambling at an in.trastate level. Does it mean you 

. will be investigating all ' local gambling? 
MR, HOOVER. No; it does not. The antigambling provisions 

which apply intrastate have several qualifications. There must be 
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The Justice Department has not expressed dissatisfaction with 

Title VIII. Neither its "Tording nor its enforceability have been 

criticized before the. ;ongre,ssional appropriation committees. Instead, 

the Department has consistently emphasized its need for more money and 

.m'1npovrer to enforce its provisions in conjUnction ",ith other recent 

antiorganized crime legislation. 70 

at least five persons involved in the operation. It must have 
operated in excess of 30 days or have a gross revenue of more 
than $2,000 in a sing1eday. 

I dO' think there "rill be a vast increase in the number of cas~s 
investigated under this provision. He have had a substantial' 
number of interstate gambling cases but under the new' law we will 
have to go into many gambling operations we haven't been able to 
go into in the past. 

Id. at 1125. 

70See Title III of the Omnibus Crime Control and Safe Streets Act" 
of 1968 (18 U.S.C. §§ 2510-2520). Those provisions regulate wiretapping 
and other interceptions of wire or oral communications and contain a 
specific provision (18 U.S.C. § 25l6(1)(c)) for the authorization of ,~~ 
interceptions which may provide evidence of a violation of § 1955. 
"Our irwestigations in the interstate gam1:>ling field, particularly, have 
increas~!d greatly during the last year and a hali'. This increase is 
attr:i,lnitable for the most part to the extensive data on illegal gambling 
operations being obtained from court-approved electronic surveillance 
installations provided for under the Onmibus Crime Control and Safe 
Streets Act of 1968." J. ~dgar Hoover. Id. at 1091. Thus ne", , broader 
gambling statutes such as Title VIII coupled wit 11 increased use of 
advanced investigatory techni~ues as permitted under Title III of ,the 
1968 Act have given new impetus. to antigambling law enforceme.nt. 

'; 
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The appropriations committee hearings are filled with Justice 

Department examples of significant indictments, arrests, and convictions 

obtained as a .result of this new piece of legislation. 71 Hmrever, 

7h On October 29, 1970, Bureau agents conducted the first Federal 
intrastate gambling raid. under the new Organized Crime Control Act of 
1970. In the Philadelphia area three massive numbers banks were smashed, 
approximately $16,000 in cash was seized, and six ;persons '\-,'?re arrested. 
In the Newark area, eight members of a large-scale bookmaking operation 
were arres:ted, including one alleged La Cosa Nostra member." Statement 
of J. Edgar Hoover. Id. at 1092-93. 

On May 6, of this year, Federal grand juries in the Eastern and 
Western Districts of Michigan returned 16 indictments charging 
153 persons on Federal gambling charges, including violation of 
the Syndicated Gambli:r.g .Provisions of the Organized Crime Control 
Act of 1970. In one indictment, 16 members of the Detroit Police 
Department, including one inspector, three lieutenants and seven 
sergeants, as well as a number of high echelon Detroit area gamblers, 
'\-rere charged with conspiracy to obstruct the criminal laws 'of the 
State of Michigan with intent to facilitate an illegal gambling 
businesS. This indictment marks the first employment of Section 
1511" of Title 18, United States Code. The return of the indictments 
was coordinated with the arrests of the defendants and the execution 
of more than 100· search warrants. 

On April 21 of this year a Special Federal grand jury in 
Brooklyn, Ne'\-r York returned indictments against Joseph Columbo, 
head of a La Cosa N astra family in New York City, and 30 other 
defendants for violation of the prohibited illegal gambling 
business provisions of Section 1955 of Title 18, United States Code. 
The interceptions disclosed a large scale racehorse policy operation 
with an estimated gross revenue of approximately ten million dollars 
a year. 

Statement of L. M. Pellerzi, Assistant Attorney General for Administration. 
Hearings on. H.R. 9272 Before §. Subcomm. of the Senate Comm. on 
Appropriations, 92d Cong., 1st Sess., at 303-04 (1971). 

The Bureau's jurisdiction to investigate illegal gambling 
operations was significantly exp81'lded in October 19'70, with the 
passage of the Organized Crime Control Act of 1970. Authority 
~Tovided under this legislation permitted the FBI to conduct some 
~t\ the largest gambling raids in FBI history, striking a severe 
blow at a major source of the underworld's illicit funds. During 
the first 16 months of this law'S exis·tence, FBI agents used its 
various provJ.sJ.ons to make more than 1,300 arrests and confiscate 
some. $3.25 1llcillion in currency, contraband, '\-leapons, and, gambling 
paraphernalia. . 

Testimony of J. Edgar Hoover. Hearings on Appropriations for 1973 for 
the ~partments of State) Justice ~ and Commerce, The Judicia.ry, and Related 
Agencies Before a oubconnn. of the House Comm. ~ Apprc;>priations, 92d Cong., 
2d Sess., pt. 1, at 929 (:1.972). . . 

011 December 12, 1970, coordinated gcf~b1ing raids "ere conducted 
in 26'cit1esincluding Cleveland and Steubenville, Ohio where 
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although th;;; Department has provided the Congress' with details of 
( . 

indictments, arrests, and convictions of high La Cosa Nostra figures, 

public officials, and others on gambling related offenses, it has not 

specified under which Federal statutes they were charged. 72 While some 

of these cases may have been a result of alleged violations of 18 U.S.C. 

§ §1955 and 1511, such has not been explicitly stated. Nevertheless, it 

is apparent that the Justice Department attaches great importance to 

reducing illicit gambling enterprises, especially such syndicated.;...related 

acti vi ty ,and § § 1955 and 1511 are significant contributions to the 

achievement of this goal. 

evidence of a large scale bookmaking operation was seized. 
December raids "IoTere also conducted in S.D. Florida, S.D. Illinois, 
E.D. Louisiana, Warren, Ohio, and E.D. Pennsylvania'where 20 
persons were indicted for the first time under Title VIII ~~ 
Syndicated Gambling of the Organized Crime Control Act, of 19iO. 

Id. at 507.' '" 
"Michael A. Riehl and Arthur J. Rinaldi, mayor and police ~hief, 

respectively, of Jeannette , Pennsylvania, Ifere convicted under 18 u. S, C. 
§ 1511, obstructing local lavr enforcement in furtherance of illegal 
gambling operations; these are believed to be the ,first convictions 
under the statute. II Salaries and Expenses, General JJegal Activities, 
Criminal Division. Hearings on Appropriations for 1974 for the 
Departments of State, Justice, and Commerce, The Judiciary, and Related 
Agencies Before a Subcomm. of the House Comm. on Appropriations, 93dCong., 
1st Sess., pt. 1:- at 520 (1973-).- -- -

72See "Significant Developments, 11 id. at 518, for a description, 
of the antigambling operation llAnvil" andthe largest San Francisco 
gambling raid up to that time; "Significant Developments," Hearings 2!!. 
Appropriations for 1973 for the Departments of State, Justice, and 
Commerce s ·The Judiciary, and Related Agencies Before a Subcornm. of the 
House Comm .. on Appropriations, 92d Cong., 2d Sess., pt. 1., at 504 (1972) 
for descriptions of New Jersey gambling arrests and the 21 Nelf Orleans 
gambling raids; i.d. at 929-30 for testimony of J. Edgar Hoover referring 
to sundry gambling arrests; and, Hearings on Appropriations for 1974 
for the Departments of State) Justice, and Commerce, The Judiciary., and 
Related Agencies Before a Subcomm'~ of the House Comm. on Appropriations, 

.93d Cong., 1st Sess. ,pt -: 1, at 520-r1973), for adiscussion Of the, 
conviction of Nicholas Rattenni and· Charles Cassio for IIwidespread 
gambling operati·ons and corruption within the New York Police Department. fJ 

o 
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On the other hand, the requests for additional manpower and other 

resources have been specifically attributable to the enforcement of 

'Title VIII. 73 In 1970) for example, before a Senate appropriations 

subcommittee, J. Edgar Hoover stated that based on a survey ofFEI field 

offices the FBI .. muld need 600 additional agents in fiscal year 1971 to 

handle ne.l investigations in the organized crime field under Title VIII. 74 

Even more agents were said to be needed for the same purpose later on. 75 

This is a significant increase in FBI manpower. 

The Criminal Division of the Justice Department is not organized 

in such a way that budgetary requests are made specifically for the 

combatting of syndicated gambling operations or even criminal gambling 

activities generally.76 Thus, to interpret the effect of Title VIII 

73Justice Department forecasts of the burdens placed on its 
resources by Title VIII are not necessarily totally accurate. IIBecause 
our investigations under these new statutes [including Title VIII] are 
often lengthy and complex in natur~--requiring large numbers of 
experienced, highly trained agents--the cumuJ.ati ve prosecutive effects 
have just started to give some indication of what the future holds for 
us in the 'way ,of manpower demands. If Statement of J. Edgar Hoover. 
Hearings on H.R. 19928 Before Subcommittees of the Senate Comm. o~ 
Appropriatlons-:-91st Cong.) 2d Sess., at 1090-91(1970). -- -

74Id. at lllI. 

75Id. 

76The Organized Crime and Racketeering Section of the Criminal 
Division of the Justice Department handles the syndicated gambling 
Cases spawned by Title VIII. It is divided into the following units: 
Organized Crime Field Offices, Area Coordinators', Special Operations 
Unit, Intelligence and Special Services Unit, and Executive Staff. 
Hearings on Appropriations for 1973 :(or the Departments of State, 
Justice, and Commerce, The JUdiCIary~dRelated Agencies Before a 
Subcomm. of the Hbuse Comm. on Appropriations, 92d Cong., 2d Sess.~pt. I, 
at 481 (1972):- -- -

~~---

r, 
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on resources of the Criminal Division, it is necessary to make an 

inference of growth by comparing the relative size of succeeding budget 

requests and examining the general growth and success of the Organized 

Crime and Racketeering Section of the Criminal Division. 77 

IV. TEXT OF STATUTE 

§1955. Prohibition of illegal gambling businesses 
(a) Whoever. conducts~ finances, manages, supervises, directs, 

or OIillS all or part of an illegal gambling business shall be 
fined not more than $20,000 or imprisoned 'not more than five 
years, or both. 

(b) As used in this section 
(1) "illegal gambling business " means a gambling business. 

which --
(i) is a violation of the law of a State or political 

subdivision in which it is conducted; 
(ii) involves five or more persons wlio conduct, finance, 

manage, supervise, direct, or own all ,or part of such 
business; and 

(iii.) has been or remains in substantially continuous 
operation for a period in excess of thirty days or has a 
gross revenue of $2,000 in any single day. 

(2) "gambling" includes but is not limited to pool~selling, 
bookmaking, maintaining slot machines, roulette wbeels or 
dice tables, and conducting lotteries, policy, bolita or 
'numbers 'games, or selling chances therein. 

(3) "State" means any State of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, and 
any territory or·possession of tbe United States. 

(c) If five or more persons conduct', finance, manage, supervise, 
direct, or own all or part of a gambling business and such business 

7~See Hearings on Appropriations for 1974. for the Departments of 
State, Justice, and Commerce, The Judiciary, and Related Agencies Before 
~ Subcomm. of tbe House Comm. on Appropriations, 93d Cong., 1st Sess., 
pt. 1, at 496-542 (1973) for detailed comparative statistics over time 
of the grmrth in manpow'er and workload for -tbe Orgahized Crime and 
Racketeering Section. The trend bas been a. steady ihcreaseover the 
past four years in manpower; manpower growth vis-a-vis otber sections 
of tbe criminal division, indictments, arrests, and convict:Lc)l1s obtained; 
and number of cases pending. 'Ifuat percentage is specifically . 
attributable to enforcement· of Title VIII cannot be determined from 

. the appropriation hearingS ,although' it appears. the percentage is more 
than marginal. 

f ~ I 
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operates for two or more successive days, then, for the purpose 
of obtaining warrants for arrests, interceptions, and other 
searches and seizures, probable cause that the business receives 
gross revenue in excess of $2,000 in any single day shall be 
deemed to have been established. 

Cd} Any property, including money, used in violation of the 
provisions of this section may be seized and forfeited to the, 
United States. All provisions of law relating to the seiz\ITe, 
summary, and jUdicial forfeiture procedures, and condemnation of 
vessels, vehicles, merchandise, and baggage for violation of the 
customs laws; the disposition of such vessels, vehicles, merchandise, 
and baggage or the proceeds from such sale; the remission or 
mitigation of such forfeitures; and the compromise of claims and 
the award of compensation to informers in respect of such 
forfei tures shall apply to seizures and forfeitures incurred or 
alleged to have been incurred under the provisions of this section, 
insofar as applicable and not inconsistent "I,i th such provisions. 
Such duties as are imposed upon the collector of customs or any 
other person in respect to the seizure and forfeiture of vessels, 
vehicles, merchandise, and baggage under the customs 1m,s Fjn;,Ll 
be performed with respect to seizures and forfeitures of p.t't;p.erty 
used or intended for use in violation of this section by such 
officers, agents, or other persons as may be designated for the 
purpose by the Attorney General. 

(e) This section shall not apply to any bin'go game, lottery, or 
simila.r game' of chance conducted by an organization exempt from 
tax under paragraph (3) of subsection (c) of section 501 of the 
Internal Reyenue Code of 1954, as aIj1ended, if no part of the 
grogS receipts derived from such activity inures to the benefit 
of any private shareholder, member, or employee of such 
organization except as compensation for actu~l expenses incurred 
by him in the conduct of such activity. 
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APPENDIX Q. 

RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS 

as it relates to 

GAMBLING 

18 U.S.C. §§ 1961-68 

P.B.F'. 
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I. LEGISLATIVE HISTORY 

.Ti tle IX of the Organized Crime Control' Act of 19701 i-ras an 

approach to preventing and eliminating racketeer infiltration of 

't' t b - 2 legl lma e USlnesses. Title IX created Chapter 96 in title 18, 

United States Code, entitled "Racketee;r- Influenced and·Corrupt 

Organizations," It contains a fourfold standard: (1) making. unlawful 

the receipt or use of income from "racketeering activity" to acquire an 

interest in or establish an enterprise engaged in interstate commerce, 

(2) prohibiting the acquisition of any enterprise engaged in interstate 

commerce through a "pattern" of "racketeering activity," (3) proscribing 

the operation of any enterprise engaged in interstate commerce through 

a "pattern" of "racketeering activity," and (4) making unlawful any 

conspiracy to violate the above prohibitions. 3 

"Racketeering activity" is defined in terms of specific State 

and Federal criminal statutes characteristically violated by members of 

organized crime, The specific State offenses include gambling: 4 

Violations of specific Federal antigmnbling statutes that fall within 

tiracketeering activity" are violations of 18 U.S.C. § 1084 (relating to 

the transmission of gambling information), 18 U.S.C. § 1511 (relating to 

the obstruction of State or local lavT enforcement), 18 U. S. C. § 1953 

1 18 u. S, C. § § 1961-68 (Supp, 1972). 

2 Pub. L. No. 91-452, 84 Stat. 922, October 15, 1970. 

318 U.S .. C. § 1962 as paraphrased in S. Rep. No. 617, 91st Cong., 
1st Sess. 34 (1969) [hereinafter cited as Senate ReportJ. 

4 18 U.S.C. § J_961(1)(A) (Supp. 1972). 
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, (relating to interstate transportation of wagering paraphernalia), and 

18 U.S.C. § 1955 (relating to the prohibition of illegal gambling 

businesses) .5 

"Pattern ll is defined to re<luire at least tioro "racketeering acts," 

one of ioThich occurred after the effective date of the statute and the 

last of which occurred within ten years (excluding any period of 

imprisonment) after the commission of a prior act of racketeering 

, t"t 6 ac-J.vJ. y. 

A fine of $25,000 or imprisonment for not more than 20 years 'or 

both is provided for a violation. 7 In addition, provision is made for, 

the criminal forfeiture of the convicted person's interest in the 

enterprise engaged in interstate commerce.S District courts are 

authorized to prevent and restrain by civil process violationn of the 

above standard by, inter alia, the issuance of (1) orders of divestment, 

(2) prohibitions of business activity, and (3) orders of dissolution.or 

reorganization. 9 Victims of such racketeering activity can benefit 

from the innovative provision of a civil treble damage remedy. 10 

11 
Provisions are made for nationwide' venue and service of process, the 

"expedition" of actions ,12 and civil investigative demana.s. 13 

(', 

518 U.S.C. § 1961(1)(B) (Supp. 1972). 

618 U.S.C. § 1961(5) (Supp. 1972). 

718 U'-S.C. § 1963(a) (Supp. 1972) . 

818 U.S.C. § 1963(c) (s'1,lpp. 1972) . 

918 U.S.C. § 1964(a) (Supp. 1972) . 

10 18 u.S.C. § 
r,jl' 

15i64 ( c) (Supp. 1972) . 

1118 U.S.C. § . 1965, (Supp. 1972) . 

1318 U.S.C: § 1968 (Supp. 1972) . 

IT) 

" 

1218 U.'S.C. § 1966 (supp. 1972). 

(J 
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The rationale behind Title IX14 was to stop the pervasive, 

infiltration of organized crime into legitimate businesses. Such 

infiltration has been often accompanied by the corrupt and violent 

methods by which organized crime members conduct their gambling and 

loansharking activities as a means of acquiring and operating legitimate 

businesses. As observed by Senator McClellan, a chief sponsor of the 

legislation: 

Thl;'eats, arson and assault are used to force competitors out of 
business and obtain larger shares of the market. Building 
contra.ctors pay tribute ,for the privilege of using nonunion labor, 
'YThile labor unions infiltrated by organized crime raise no 
objection. A corporation is bled of its assets, goods obtained 
by the corporation on credit are sold for a quick profit, and 
then the corporation is forced into bankruptcy 'YThile the criminals 
who infiltrated it disappear. Large sums in stocks and bonds 
are stolen from brokerage houses and banks, and then used as 
collateral to obtain loans. Income routinely is understated for 
tax purposes,so that mob businesses have competitive advantages 
over businesses which report all their income. These methods and 
others give such a competitive advantage to the mob enterprise 
that monopoly power is approached or gained, and prices are 
raised. 15 

Thus Title IX was enacted in order to halt the illegal economic advances 

of organized crime and to preserve the free market basi,s of legitimate 

commercial activity. 

Much of the money used by organized crime to infiltrate 

legitimate businesses, moreover, was thought to come from the profits 

derived from illicit gambling. Senator McClellan observed: 

14 ' 
Title IX as enacted is appendixed infra. 

l5Statement of'Senator John L. McClellan, Hearings Before 
Subcomm. No. 5 9f the House Comm. on the Judiciary on S. 30 and Related 
Proposals-,-9lst Cong., 2d Se~ ser. 27, at 106 (1969T [hereinafter 
cited as House Hearings.]. 
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We 1)1ust recognize, tao., that La Cas a Nastra' s cantral af gambling 
ravishes the entire saciety, nat merely the gamblers, since the 
$6 ar $7 billian prafit arganized gambling operators earn each year 
ban~rolls not anly the Mafia drug trade, butarganized crime's 
infiltration af legitimate business and ather activities., and· 
this is ane af the Nation's most seriaus criminal justice and 
ecanamic prablems.16 

Hence, it was lagical that the draftsmen of Title IX included gambling 

vialations aE? a categary of acts which canstitutes a "pattern of 

racketeering activity." 

Ti tle IX of the Organized Crime Cantral Act of 1970 (S. 30) "ras 

a derivatian af S. 1861, which was ariginally intraduced by Senatar 

McClellan far himself and Senatars Ervin and Hruska' an April 18, 1969. 17 

In turn, S. 1861 'iTaS the praduct af the hearings an S. 1623 by the 

Senate Subcammittee an Criminal'Laws and Pracedures. S. 1623 was 

intraduced by Senatar Hruska an March 20, 1969. 18 The Justice 

Department, tao., generally appraved the changes made in what was to. 

be Title IX thraughaut its evalutian.19 The cancept af Title IX, 

specifically, was also. generally appraved by the Hause af Delegates Of 

the American Bar Assaciation and the Judicial Canference af the United 
,~, 

States while it was still'undergaing cangressianal scrutiny.20 

16Testimony of Senator McClellan, Id. at 87. 

17115 Cang. Rec. S3856 (daily ed., Apr. 18, 1969), cited fram 
Senate Repart at 83. 

'18115 Cang,. Rec. S2991 (daily ed,., Mar. 20, 1969). s1623 , in 
turn, was based an s201.~8 and s2049, 90th Cang., 1st Ses s. (1968) .j:~ 
sponsared at that time by Senator Hruska (cited from Senate Repart at 
83) . ' 

l?Id. at 83. See also. 116 Cang. Rec. 35,295 (1970) (remarks af 
Representlative Paff) .-- ---

20J . McClellan, "The Organized Crime Act (S. 30) ar Its C:ritics: 
Which Threatens Civil Libe;ties?," 46 Natre Dame Lawyer 55, 145-46 
(1970) [hereinafter cited Notre Dame Lawyer]" 
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The Senate Hearings on S. 30 were held on March 18, 19, 25, and 

June 3 and 1(, 196921 and the Senate Report was issued December 18, 1970. 22 

House Hearings were held on May 20, 21, 27; June 10, 11, 17; July 23 and 
. 23 . 

August 5, 1970. The House Report was issued on-September 30, 1970, 

and its version of Title ~X was subsequently enacted. 24 House 

consideration and passage of the Act as a·whole occurred on October 7, 

1970, while Senate consideration and passage occurred on January 23 and 

October 12, 1970. 25 The Act was signed by the President into law on 

October 15, 1970. 26' 

The passage of Title IX, however, did not -take place .... Tithout 

controversy. The Association of the Bar of the City of New York, 

Connnittee on Federal Legislation reported that W'hile Title IX was an 

innovative and imaginative statutory scheme, the draftsmen of Title IX 

produced legislation which would have only marginal or negative effect 

in combatting organized crime. 27 It vTas asserted that the chapter 

underregulated with respect to its intended purpose. The Bar Connnittee 

pointed out that legal consequences from the investment of money derived 

2lHearings on S. 30, S. 974, s. 976, S. 1623, S. 1621J" S. 1861, 
S. 2022, S. 2122, and S. 2292 Before the Subconun. on Criminal Laws and 
;Procedures of the Senate Conun. on the Judiciary, 9lst Cong .. , 1st Sess., 
(1969) [hereinafter referred to as Senate Hearings]. 

223 U,S. Code Cong. & Ad. News 4007 (1970). 

23See House Hearings. 

21r 4 ( ) [ H.R. Rep. No. 15 9, 9lst Cong., 2d Sess. 1970 hereinafter 
cited as House ReportJ. 

26See note 1 supra. 

27House Hearings at 327. 
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f'rom.a "pattern of racketeering activityll required two or more 

convictions (or their evidentiary equivalents), and that it would be 

exceedingly difficult to convict top La Cosa Nostra fi.gures of even one 

offense. 28 Also, the Committee felt that the Government would have an 

almost insuperable burden of tracing back the illegal proceeds of the 

challenged investment. 29 

In the course of the House hearings, the Bar Committee also 

pointed out many examples of overregulation by Title IX. Overbroad 

definitions affecting usury provisions and choice of law alternatives 

vrere cri tici zed. 30 The Senate Report stated that "Racketeering 

activity is defined in terms of specific State and Federal criminal 

statutes now characteristically violated by members of organized crime.,,3l 

The Bar Committee thought that that statement was not supported by the 

language of Senate version of § 1961 which included as potential 

racketeering F.l.ctivity the theft from an. intersta.te shipment regardless 

of the value of the property stolen, unlawful use of a stolen telephone 

credit card, small types of illegal gambling businesses, any securities 

fraud case, and virtually any State felony or Ft:!deral misdemeanor 
r 

involving' drugs, including marijuana violations. 32.. In addition, the Bar 

Committee thought in.advisable the requirement that all aspects of the 

proceedings under the chapter be made public. It was asseted that the 

nature of the proceedings indicates, if anything, that protection and 

28I c,l. at 328-29. 

29Id, at 329. The Committee failed to assess the possible effect 
of the civil prov;i.si:i.ons. 

. ~lSenate Report at 34. 

32House Hearings' at 329. 
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anonymi ty of vri tnesses may be highly desirable. 33 The House Judiciary 

Committee responded to the above criticisms by requiring violations of 

18 u. S ~,C. § 659 (relating to theft of interstate shipments) to be 

felonious in nature for them to constitute elements of a pattern of 

racketeering activity.34 'rhe language referring to l1 unl awful debt s l1 and 

their relationship to illegal gambling activity Wq.s refined. 35 Public 

disc10sure of civil proceedings 1vas left to the d.iscretion of the court 

aft]r consideration of the rights of affected ~ersons .. 36 

33Id. at, 330. 

34Bouse Report at 16. 

35The Senate version of § 1961(6) read: 
lI unl awfuJ. debtll means, a debt (A) which is unenforceable under 
State or Federal law in whole or in part as to principal or interest 
because of the laws relating to gambling or usury, and (B) which 
was incurred in connection "lith the business of gambling or the 
busiqess of lending money or a thing of value at a usurious ~ate, 
where the usurious rate is at least twice the permitted rate. 

Senate Report at 22. 
The clarifying House version of § 1961(6), now law, reads: 

"unlawful debt" means a debt (A) incurred or contracted in gambling 
activity which Ivas in violation of the la'l-' of the United S'Gates, a 
state or political subdivision thereof, or which is unenforceabJ;,:! 
under State or Federal law in whole or in part as to principal or 
interest because of the laws re'lating to usury, and (B) which was 
incurred in connection with the business of gambling in violation 
of the law of the United States, a State or political subdivision 
thereof., or the business of lending money or a thing of value at 
a rate usurious under State or political subdivision thereof, or 
the business of lending money or a thing of value at a rate usurious 
under State or ,Federal law, whex'e the usurious rate is at least 
tidcethe enforceable rate. 

House Re,port at 16. 

36See Heuse Report at 18. 
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Senator McClellan responded to the Bar CaronJi ttee 1 s contentions 

that the list of crimes constituting racketeering activitr is 

overinclusive. He stated that the listing does not refer to offenses 

committed principally by organized crime, rather, just those offenses 

characteristic of organized crime. llThe listed offenses lend themselves 

to organized commercial exploitation, unlike some other offenses [51,,,h 

as rape, and experience has shown tiley are commonly corlimi tted by 

participants in organized crime. 1137 Senator McClellan also cited a 

specific example: the prohibition of using a stolen telephone credit 

card. While credit card offenses are committed by those ,-lith no 

connections with o:rganized crime, the Senator pointed out that credit 

cards often playa role in organized crime operations, citing 

indi vidu,,",,~'s and inBtances)8 The Senator claimed that nonracketeers 

"I([ere insulated from Title IX provisions because a pattern of two or 

morl' violations is a necessary condition for falling within thefJurview 

of that chapter. 39 

The American Civil Liberties Union was also critical of. Title IX, 

echoing many of the senti,ments of the Bar Committee. 40 In addition, 

however, the ACLU pointed out that under the Senate version of the bill, 

the two convictions sufficient to create a pattern of racketeering 

activity may cover an overextensive period of time. Although it was 

necessary that cirie of the convictions occur after enactment of the Act 

---------- CJ 

37 47 Notre Dame Lawyer at 142-43. 

38Id . at 141.~. 39Id. 

40See House Hearings at 1.~99 for ACLU argUments on the prO'bable 
ineffectiveness and overinclusiveness,of Title IX. 
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(in order to prevent it from being an ex post facto law), there ifas no 

limitation placed on hmT far in the past the first violation can 0ccur. 41 

The ACLU was also apprehensiv~ about § 1968 providing the Attorney 

General the poyrer to issue a l1 c i vil investigat,i ve dernandll requiring the 

production of docUmentary material whenever he has, "reason to believe 

"that any person or enterprise has possession or custody of material 

relevant to a I racketeering investigation,l ,,42 This provision was said 

to be in contradiction with United States v. Kordel,. holding that a 

person fearing criminal prosecution has a constitutional right to assert· 

his privilege against self-incrimination in responding to a civil 

investigative demand. 43 No court order would be req,ui-red for the 

issuance of such civil investigative demands creating further 

constitutional problems, according to the union. 44 

In response to some of the criticisms voiced by the ACLU, the 

House JUdiciary Committee redefined -"pattern of racketeering activityll 

to be limited to at least two acts) one of which occurred after the 

e;ffecti ve date of the chapter and the last of which. occurred within ten, 

years (excluding any period of imprison~nent) after' the commi S8 ion of a 

prior act of rad:eteering activity. 45 Senator McClellan pointed out 

that the ACLU's criticism of § 1968 on the basis of the Kordel decision 

was i~valid,46 and the House Report incorporated the wording,of the 

Senate's version. 

42Senate Report at 25. 

4339, U.S. 1 (19,0); see House Hearings.at 500. 

45House Report at 16. 

46Notre Dame Lawyer at 14,. 

, 1/ 



NATIONAL GAMBLING COMMISSION 
Cornell Study~-345 

The House Report's version of Title IX, later enacted into law,47 

was objected to by House Judiciary Committee members John Conyers Jr., 

Abner J. Mikva, and William F. Ryan. 48 They, like the ACLU and Bar 

Committee pointed out the difficulty of tracing funds and securing 

convictions against racketeers, thus making the st.atute umTorkable. 49 

Federal laws, it was said, already adequately dealt with the problem of 

infiltration of legitimate business with illegally obtained money through 

the tax evasion statutes. 50 The dissenters noted the choice of law 

difficulties resulting from the creation of a Federal law dealing with 

gambling and usury violations of state .law, as it appeared in § 1962 and 

§ 1961(6).51 The Congressmen were also fearful of the Uqe of civil 

treble damage actions as a means of harassment. 52 The forfeiture 

47NO amendments were later approved during floor debate. 

48House Report at 181. 

49Id. at 186. Senator McClellan, in his layT review article 
:publis,~led prior to the pUblication of the House Report pointed out that 
the tracing of illicit funds going into legitima.te business wa.s not an 
insuperable task. The FBI had in the past traced money sJdmmed from 'J 

Las Vegas casinoEi into SyTiss bank accounts. The use of court-supervis\'ed 
electronic surveillance under '1'itle III of the Omnibus Crime control and 
Safe Streets Act of 1968 was mentioned as an effective tracing method. 
Other titles of S. 30, permitting such investigative techniques as grants 
of use-restriction immunity, would also prove helpful. The Senator also 
noted that only one of the three prohibitions in Title IX requires 
tracing of funds and that violations of the other. t\'To--which essent~ally 
proscribe acquisition or operation of a business through racketeering 
acti vity--may not be as difficult to prove. Notre Dame Lawyer at 144-4"5. 

50House Report at 186. ,~u"-H=~~~'o~51Id. -a't186-87 . 

521d. at 187-88. An amendment introduced by Representative Mikva, 
adding a provision to the treble damage x:emedy 'section (§ 1964)' to 
disoourage frivolous or sham actions, vT.aS defeated 22-!f5. The rejected 
amendment read: "Provided, any such person .Tho brings a frivolous f,mit, 
or a. suit for the purpose of hfJ.rassment, shall l:r~ subj eat to ,treble . 
damages for injury to the defendant, or to his business or p'roperty." 
116 Congo Rec. 35,343 (1970). 

o 
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provisions vTere considered too harsh,53 and the potential for 

administrative abuse under § 1968 (relating to civil investigative 

demands) vTaS recognized. 54 

The most innovative feature of Title IX was its provisions for 

civil remedies patterned after the antitrust lavTS to redress injuries 

resulting from the infiltration of legitimate business by organized 

crime and the operation of· other ~'acketeering activities. Section 

1961+( a) authorizes the Federal District Courts to prevent and restrain 

violations of § 1962 by issuance of orders of divestment, prohibitions 

of business activity, and orders of dissolution and reorganization. 

Section 1964(c) provides a treble damage remedy for yictims of § 1962 

racketeering activity. 

The rationale behind § 1964 was succinctly stated by the Senate 

Judiciary Committee: 

There is no doubt that the common law criminal trial, hedged in 
as it is by necessary restrictions on arbitrary governmental 
power to protect individual rights, is a relatively ineffectual 
tool to implement economic policy. It must be frankly recognized, 
moreover, that the infiltration of legitimate organizations by 
organized crime presents morE" than a problem in the administration 
of criminal justice. vThat is ultimately at stake is not only the 
security of individuals and their property, but also the viability 
of our free enterprise system itself. The co~nittee feels, 
therefore, that much can be accomplished here by adopting the civil 
remedies developed in the antitrust field to the problem of 
organized crime. 55 

53House Report at 188. 

54;ca. ~t 188-89. 

55Senate Report at 80-81. 
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Before Ti-::;le IX was enacted, antitrust legislation was 

occasionally employed to restrict invasion of organized crime into 

legi ~imate businesses. 56 Title IX, however, is not merely a, repetition 

of established antitrust lai'r. Certain acti vi ties of organized crime 

with respect to legitimate businesses were not subject to antitrust 

laws until the enactment of the antitrust-like provisions of Title IX. 

These activities include such techniques as the loaning of money op 

the condition that a racketeer be appointed to the borro'YTer 1 s board of 

directors, the investing of concealed profits acquired from illegal 

operations in legitimate business, and the IIvictim{zation l1 of isolated. 

corporations by draining their assets. 57 

'The antitrust-like provisions of Title IX met 'Yrith no substantial 

criticism. 58 Rather, a special committee of the American Bar 

Association and the Justice Department applauded the measure. 59 

56House Hearings at 148-49 (statement of the Am~rican Bar 
Association Section of Antitrust Law). See also United States v'. Bi tz , 
282 F.2d 465 (2d Cir. 1960), United States v.~nsylvania Refuse 
Association, 357 F. 2d 806 (3d Cir.), cert. denied, 384 u. S . ' 961 
(1966); Los Angeles Meat ,?nd Provisio'i115"rivers Union v. United States, 
371 U.S. 94 (1962); Note, 70 Columbia Law Journal 307 (1970). 

57House Hearings at 149. 

58But see Rep. Mikva 1 s corrective amendment, .note 52 supra, to 
discourage unwarranted treble damage suits. That appears to be the only 
specific criticism of § 1964 . 

. 59The section of antitrust law of the American Bar Association in 
recommending that the ABA House of Delegates adopt a resolution endorsing 
the principles and objectives of s. 2048 and S. 201~9 (for~runners of 
Tj,tle IX) stated: liThe time tested machinery of the antitrust, laws 
contains several useful and workable features which are appropr~te for 
use against organized crime. 1I Senate Hearings at 552, cited in Senate 
:Report at 81. 

The Justice Department said the following of the civil remedies 
of Title IX: 

.These time tes~ed remedies. . shou+d enable the Goyernment to 
intervene in ~any sitvations which are not susceptible to proof 
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II. COURT INTERPRETATION 

Title IX has undergone little judicial scrutiny. In United states 

v. Amato,60 a Federal district court refused to dismiss indictments 

charging violations of § 1962(d) (conspiracy). Section 1962 was held 

not unconstitutionally ambjguous. It was stated that the target crimes 

of the conspiracy are specifically enumerated and the statute is similar 

to numerous others pr?scribing classes of activities affecting commerce 

without requiring proof that a particular transaction actually affects 

comrp.erce. 61 Contrary to defendants' assertions, on'e does not vi,olate 

of a criminal violation. Thus, in contrast to a criminal 
proceeding, the civil procedure ... yTith its lesser standard 
of proof, nonjury adjudication process, amendment of pleadings, 
etc., will provide a valuable new method of attacking the evil 
aimed at in this bill. The relief offered by these equitable 
remedies,would also seem to have greater potential than that of 
the penal sanctions for actually removing the criminal figure 
from a particular organization and enjoining him from engaging 
in a similar activity. Finally, these remedies are flexible, 
allowing of several alternative courses of action for dealing 
with a particular type of predatory activity, and they may also 
be effectively monitored by the court to insure that its 
decrees are not violated. 

Id. at 408, cited in Senate Report at 82-83 [Statement of Deputy 
Attorney General Kleindie!lst]. For, a comprehensive analysis of Title IX 
and the use of antitrust-like provisions in combatting organized crime, 
see Hearing on S. 16, S. 33, S. 750, s. 1946, s. 2087, s. 2426, s. 2748, 
S. 2856, s. 2"994, and S. 2995-,-''ViCtims of Crime," Before the Subcomm., 
2.!!. Criminal Lay,s and Procedures of the Senate Judiciary Comm., 92d Cong., 
1st Sess. at 323 (1972). 

6°367 F. Supp. 547 (S.D. N.Y. 1973). 

61'l'he court' cited in support Perez v. United States, 402 U.S. 
146 (1971) (Extortionate Credit Transaction Act); United States v. Becker, 
334 F. Supp. 546 (S.D. N.Y. 1971), aff'd 461 F.2d 230 (2d Cir. 1972) 
(illegal gambling). 367 F. Supp. at 549. The Court found, the forfeiture 
provisions, of 18 U.S.C. § 1963 to be constitutional without explanation, 
citing United States v. Parness, 503 F.2d L~30 (2d Cir. 1974). 367 F. 
Supp. at ~L~8. 
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the statute merel;y by being "reputed to be an orgahized crime member. II 

Rather, the crimes necessary to establish a pattern of racketeeripg 

under § 1962 must be proved beyond a reasonable doubt. 62 

The defendants in Amato unsuccessfully claimed that one count of 

the indictment was. duplici taus in that it alleges two conspiracy 

violations, 18 U.B. C" § 1962 and 18 u. S. C. § 371. Section 371 is a 

gener~l conspiracy statute providing that persons conspiring to commit 

'any offense against the United States are subject to a $10,000. fine 

and/or five years in jail. Section 1962 makes it a crime to conspire 

to invest the proceeds of rack~teering in legitimate businesses. 63 

The Court noted that a1': indictment count is duplicitous when the count 

cnarges more than one separate and distinct offense. However, a count 

is not duplicitous if it charges violations under a general conspiracy 

statute as well as under a specific statute. 64 Sections 371 and 1961 

of Title 18 , United States Code were deemed to be State .separate 

. 65 
offenses. 

62367 F. Supp. at 549. The Court noted that a motion similar to 
the defendants I was made in United ,States v:. Parness, a case ·then pending 
in that district. Judge Bansal in that case also ruled § 1962 was 
constitutional. See note 70 in~ra. 

?318 U.S.C. § 1963 states that the~maximum penalty for violation 
of § 1962 is a $25,000 fine and/or twenty years in j ail plus cer.tain 
forfeitures. 

64367 F. Supp. at 549. 

6510.. In a situation where a defendant is found guilty under 
such an ,indictment, the court is required to impose a sentence under the 
statute providing for the least severe punishmentJ Brown v. United States, 
299F.2d 438 (4th Cir. 1962), cert'. denied sub nom.) Thortonv. Uni'tedBtates, 
370 U.S: 946 (1962). -- -- -~ < 
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Only one private treble damage action pursuant to 18 U.S.C. 

§ 1962 has been reported. In King v. Vesc066 the main thrust of 

plaintiffs' complaint was that the defendants conspired to utilize 

income derived from "a pattern of racketeering a,ctivities" in order to 

invest in and to ass~rt control over plaintiffs' enterprises in violation 

"of 18 U.S.C. § 1962. As a result, the plaintiffs claimed they were 

forced to sell certain securities for less than fair market value and 

sought, after trebling, an amount in excess of a billion dollars, a 

return to plaintiffs of "certain control debts 01' securities," and 

reasonable attorneys' fees. On defendants' motion to dismiss for 

improper venue, the district court held that the evidence presented was 

insufficient to establish venue w"ith respect to both the" individual 

defendant and the corporate defendant. Neither the merits of the case 

nor any constitutional questions were litigated. 

'rhis examination Of the scope of the venue provision of Tit"le IX 

18 U.S.C. § 1965(a) was one of first impression. The King Court relied 

upon the antitrust statutes and cases to construe the Title IX venue 

provision. This was because the legislative history of § 1965(a) was 

sald to reveal that that section vas patterned after the venue provisions 

of the antitrust lavs. 67 The same rules of statutory construction and 

case laIr precedent for § § 4 and 12 of the Clayton Act were held 

66342 F. Supp. 120 (N.D. Cal. 1972). 

6-7Id . at 122: "Section 1965 contains broad proYisions regarding 
venue andProcess, vhich are modeled on present antitrust legislation." 
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applicable to § 1965(1).68 Similar, although not exact, wording of the 

Clayton Act vis-a-vis § 1965(a) vTere held to be synonymous. 69 

Recently, U.S. Courts of Appeal hav~ also examined 'l'itle IX. The 

constitutionality of Title IX was affirmed in United States v. Parness; 

the Court held that that chapter contained adequate w'arning of its 

prohibitions. 70 As with other Federal statues, § 1962 defines a 

statutory offense validly predicated upon certain other specified 

criminal offenses. 71 In Parhess, the legitimate busine'ss involved was 

an Antillean corporation, Hotel Corporation. The Court rejected the 

defendants' claim that Congress did not iptend to proscribe the 

acquisition of foregin businesses by means of criminal conduct committed 

in the United States despite the impact on domestic commerce. Emphasis 

by the Court was placed on Title IX's legislative history. For example, 

the House Report referred to §'1962 stating: "any acquisition meeting 

the test of subsection (b) is prohibited without exception [emphasis 

added] .1172 Thus, a foreign corporation vTaS held to be an "enterprise" 

within the meaning of the Act, and as a result, the convictions of the 

defendants were upheld. 

6811It h'as iong been the rule that the burden is on the plaintiff 
to support both jurisdiction and venue." Austad v . United States Steel, 
141F. Supp. 443 (N.D. Cal. 1956)~ 

69 A good examplec;is: 'I. ~ . The ,term 'transacts his affai~s' in 
18 u. S . C. § 1965 (a) (Supp. 1972) was intended to be synonymous with the 
term 'transacts' business' in section 12 of the Clayton Act (15 U.S.C. 
§ 22)." 342 F. Supp. at 124. 

" 

70503 F.2d 430, 440-41 (2d Cir. 19(0) .. 

71Id . at 441, citing the Travel Act, 18 U.S.C. § 1952(1970), and 
the Gun Control Act, 18 U.S.C. § 921 et seq. (1970) as examples. 

72House Report at 32 .. 
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The first ca.se involving the injunctive remedy provisions of 

Title IX is United States'y. Cappetto. 73 In that case, the Court 

affirmed the validity of an order for civil injunctive relief obtained 

by the Goyernment against the defendants,enjoining them from carrying 
. 

on an illega.l gambling enterprise. Once again,the constitutionality 

of Title IX 'iTaS upheld, and the court further stated that a statute 

permitting eQuitable remedies in what 'iTaS essentially a criminal proceeding 

is ,within the power of Congress: 

Defendants unsuccessfully attempt to distinguish what they 
refer to as the Federal antitrust, pure food, and similar 
statutes. They argue that theciyil proceedings provided for in 
these st,atutes, unlike those under Section 196)+, are not designed 
as alternatives to criminal prosecution to serve when the 
re~uisite proofs are lacking. Neither, necessaril~ is a ,proceeding 
under Section 1964, but' the standard of proof is 10w'er in a ci ,:il 
proceeding than it is in a criminal proceeding under any of the 
statutes we are considering. Defendants argue that the other 
'statutes were designed to serve values "totally different from 
the purely criminal thrust of the Organized Crime Contro,l Act." 
We see no basis in this distinction, if it is one, for circumscribing 
Congl'ess I power to regulate activities affecting interstate commerce. 
Conduct adversely affecting interstate commerce which is of a kind 
that is traditionally proscribed under statutes, State or Federal, 
does not enjoy a special immmlity from regulation through civil 
proceedings as the Supreme Court pointed out in the bebs case 
[In Re Debs, 158 U.S. 564 (1895)]."74 

While litigation under Title IX has been sparse, it appears that 

the constitution~lity of its provisions will be upheld, and its 
.,/ 

effectiveness is apparent in the Cappetta and Parness cases. 

7352 F.2dJ35l (7th Cir. 1974), cert. denied, 43 U.S.L, Week 3452 
(2-18-75). 

74I d. at 
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III. ENFORCEMENT EXPERIENCE 

Through statements and testimony in congressional appropriations 

committee hearings, the Justice Department has pUblicly revealed ~ts 

intention to enforce Title IX vigorously. Large requests for staffing 

and budget increases were specifically attributed to the increased 

workload generated by Title IX: 

The increased staffing resulting from progrrun increases would 
be as follows: (1) The Organized Crime and Racketeering Section' 
iwuld receive 12 positions and $305,000, 5 intelligence analyst 
positions ($42,000) and $150,000 for computer time IfQuld be for 
the Intelligence and Special Services Unit and 5 attorneys, 2 
secretaries and $113,000 "Tould be for the Special Operations 
Unit to implement Title IX of the Organized Crime Control Act 
of 1970.75 

In reference to the above budget request, Assistant Attorney 

G~neral for the Criminal Division, W.ill Wilson reiterated the additional 

workload created by Title IX: 

Then under staffing, "re have to create an effort to enforce 
what might be called antitrust like provisions of S. 30; that 
is, on extortion situations "and tracing racketeer money; so 
all in all we expect increasingly intense work in that f.i!eld. 76 

The next year, in a statement justifyir:.'gc,-increases in the budget 
" ~~, 

of the Justice Department 1 s Criminal Division, As~istant Attorney 

General Henry E. Peterson detailed how the Criminal Division intended 

to implement Title IX: 

75Budget Request, Hearings on H. R. 9272 Before ~ Subconnn. of the 
Senate Comm. on Appropriations, 92d Cong., 1st Sess., at 299 (1971). 

76Id . at 306. 

( 

Q 
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The criminal provisions of Title IX of the'Organized Crime 
Control Act of 1970, codified in Title 18, United States Code, 
Section 1962 et seq. ,fill substantially increase the workload of 
the Strike Forces when it is fully implemented in FY [fiscal 
year] 1973. 
*, 'N * 'N 

Enforcement of this Title will result in a considerable 
amount of additional work for the Strike Forces. It \vill be 
necessa.ry to work vi th the Federal investigators in analyzing 
documentary evidence and investigative material in voluminous 
umounts in an effort to trace the floif of racket money into 
legitimate businesses, and to determine whether the evidence 
is sufficient to initiate forfeiture proceedings, which proceedings 
could involve business and property interests of considerable 
Scope and be extremely complex and time consmning in nature. 

To meet this increasing workload in the strike forces the 
Division is requesting fourteen attorneys, three GS-15, three 
GS-14, four G8-l3, two GS-12, two GS-ll, and five secretaries, 
GS-5's to permit the majority of the Organized Crime and 
Racketeering strike forces to have authorized a minimum of 
seven attorneys and three secretaries.77 

The FBI has also recognized the importance of Title IX; J. Edgar 

Hoover, in a statement before a subcommittee of the Senate Appropriations 

Committee called Title IX "most useful" in the fight against organized 

. 78 
cr~me. 

TTHearings on H.R. 14989 Before a Subcomm, of the Senate Comm. 
~ ~ropriations,92d Cong., 2d Sess. ,-523-24 (19'T2)-.-For more-
information on congressional appropriations committee hearings and 
appearances by Justice Department r,epresentatives ,see cognate Ganlbling 
Commission paper, Prohibition of Illegal Gambling Businesses, 18 p.S.C. 
§ 1955 and Obstruction of State .QE. Local Law Enforcement, 18 U.S.C. 
§ 1511: Congressional ~ropriations Committee Hearings T~stimony. 

78Hearings on H .R. 9272 Before §. Subcomm. of the Senate Corum. 
~ Appropriations, 92d Cong., 1st Sess., at 276 (1971). 
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IV. 'rEXT OF STATUTE 

Sec. 

Chapter 9b.--HACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS 

1961. Definitions. 
1962. Prohibited racketeering activities. 
1963. Criminal penalties. 
1964. Civil remedies. 
1965. Venue and process. 
1966. Expedition of actions. 
1967. Evidence. 
1968. Civil investigative demand. 

§ 1961. Definitions 
As used in this chapter--

(1) "racketeering activity!! means (A) any act or threat 
involving murder, kidnaping, gambling, arson, robbery, 
bribery, extortion, or dealing in narcotic or other dangerous 
drugs, which is chargeable under state lavl and. plmishable by 
imprisonment for more than one year; (B) any act which is 
indictable under any of the following provisions of title 18, 
United States Code: Section 201 (relating to bribery), section 
224 (relating to sports bribery), sections Inl, ln2, and lf73 , 
(relating to counterfeiting), section 659 (l'elating to theft 
from interstate shipment) if the act indictable under section 
659 is felonious, section 664 (relating to embezzlement from 
pension and welfare funds), sections 891-894 (relating to 
extortionate credit transactions), section 10Sl+ (relati.ng to 
the transmission of grunbling information), section 1341 
(relating to mail fraud), section 1343 (relating to wire fraud), 
section 1503 (relating to obstruction of justice), section 
1510 (relating to obstruction of criminal investigations), 
section 1511 (relating to the obstruction of State or local law 
enforcement), section 1951 (relating to interference with 
commerce, robbery, or extortion), section 1952 (relating to 
racketeering), section 1953 (relating to interstate transportation 
of wagering paraphernalia), section 1954 (rela'!:;ing to unlawful 
vTelfarefund payments), section 1955 (relating to the prohibition 
of illegal gambling businesses)~ sections 2314 and 2315 
(relating to interstate transportation of stolen property), 
sections 2421-24 (relating to white slave traffic), (C) any 
act ,.,hich is indictable under title 29, United States Coele, 
section 186 (dealing with restrictions on payments and loans 
to labor organizations) or section 50l(c) (relating to 
embezzlement from union funds), or (D) any offense involving 
bankruptcy fraud, fraud in the sale of securities, or the 
f~.lonious manufacture, importation , receiving, concealment, r: 
buying, selling, or otherwise dealing in narcotic or other 
dangerous drugs, punishable under any law' of the United States; 

(2) "State" means any State of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, any 
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territory or possession of the United. states, any political 
subdivision, or any department, agency, or instrumentality 
thereof; 

(3) IIperson" includes any individual or entity capable of 
holding a legal or beneficial interest in property; 

(l~) "enterprise" includes any individual, partnership, 
corporation, association, or other legal entity, arid any 
~mion or group of individuals associated in fact although 
not a legal entity; 

(5) "pattern of racketeering activity" requires at least 
t"TO acts of racketeering activity, one of which occurred after 
the effe~tive date of this chapter and the last of which 
occurred within ten years (excluding any period of imprisonment) 
after the commissiot of a prior act of racketeering activity; 

(6) "unlawful debt" means a debt (A) incurred or contracted 
in gambling . activity which I'Tas in violation of the law of the 
United States, a State or political subdivision thereof, or 
which is unenforceable under State or Federal law in i,hole 
or in part as to principal or interest because of the laws 
relating to usury, and (B) which was incurred in connection 
with the business of gambling in violation of the layr o,f the 
United States, a state or political subdivision thereof, or 
the business of lending money or a thing of value at a rate 
usurious under State or Federal law, where the usurious rate 
is at least twice the enforceahle rate; 

(7) "racketeering investigator" means any attorney or 
investigator so c'lesignated by the Attorney General and 
charged yrith the duty of enforcing or carrying into !=ffect 
this chapter; 

(8) "J;'acketeering investigation" means any inquiry conducted 
by any ra.cketeering investigator for the purpose of ascertaining 
vrhether any person has been involved in any violation of this 
chapter or of any final order, judgment, or decree of any court 
of the United States, duly entered in any case or proceeding 
arising under thi.s chapter;. 

(9) IIdocumentary material" includes any book, paper, document, 
record, recording, or other material; and 

(10) "Attorney General ll includes the Attorney General of the 
United States, the Deputy Attorney General of the United States, 
any Assistant Attorney General of the United States, or any 
employee of' the Department of Justice or any employee of any 
department or agency of the United States so designated by the 
Attorney General to carry out the pOYTers conferred on the 
Attorney General by this chapter. Any department or agency so 
designated. may use in investigations authori2.ed by this chapter 
either thE~ investigative provisions of this chapter or the 
investigaijive pOvrer of such department or agency othervrise 
cbnferred by law. 

§ 1962. Proh:iJ)ited activities 
(a) It shall be unlawful for any person "Tho has received any 

income derived, directly or illdi:rectly, from a pattern of 
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racketeering activity or through collection of' an unlawful debt in 
which such person has participated as a principal within the 
meaning of section 2, title 18, United States Code, to use or 
invest, directly aT' indirectly, any part of such income, or the 
proceeds of such income, in aC<luisition of any interest in, or 
the establishment or operation of, any enterprise' "Thich is engaged 
in, or the activities of which affect, interstate or foreign 
commerce. A purchase of securities on the opel1 market for purposes 
of investment, and without the intention of controlling or 
participating in the control of the issuer, or' of assisting another 
to do so, shall not be unlavrful under this subsection if the 
securities of the issuer held by the purchaser, the members of 
~is irnnediate family, and his or their accomplices in any ,pattern 
or racketeering activity or the collection of an unlawful debt 
after such purchase do not amount in the aggregate to one percent 
of the outstanding securities of anyone class, and do not confer, 
either in law or in fact, the povrer to elect one or more directors 
of the issuer. 

(b) It shall be unlawful for any person through a pattern of 
racketeering activity or through collection of an "unlawful debt to 
aC<luire or maintain, directly or indirectly, any interest in or 
control of any enterprise which is engaged in, or tile activities 
of 'l-Thich affect, interstate or foreign commp,rce. 

(c) It shall be unlawful for any person employed l)y or 
associated with any enterprise engaged in, or the activities of vrhich 
affect, interstate or foreign commerce, to conduct or participate, 
directly or indirectly, in the conduct of such enterprise's affairs 
through a pattern of racketeering activity or collection of unlawful 
debt. 

(d) It shall be unlavrful for any person to conspire to violate 
any of the provisions of SUbsections (a), (b), or (c) of this 
section. 

§ 1963. Criminal penalties 
(a) Whoever violates any prov~slon of section 1962 of this 

chapter shall be fined not more than $25,000 or imprisoned not 
more than twenty years, or both, and shal~ forfeit to the United 
States (1) any interest he has aC<luired or maintained in violation 
of section 1962, and (2) any interest in, security of, claim 
against, ()r property or contractual right of any kind affording 
a source of influence over, any enterprise which he ha.s established, 
operated l controlled, conducted, or participated in the conduct of, 
in violation of section 1962. ' 

(b) In any action brought by the United Sta.tes under this' sect.ion, 
the district ,courts of the United States shall have jurisdiction 
to enter such restraining orders or prohibitions, or to take~uch 
other actions, including, but not limited to," the acceptance ()f 
satisfactory performance bonds, in connection with any property 
or other interest subject to forfeiture under this section, as 
i,t snaIl deem proper. 

(c) Upon conviction of a person under this section, ,the court 
shall authorize tne Attorney General to seize all property or other 

() 

() 
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interest declared forfeited under this section upon such terms and 
conditions as the court shall deem proper. If a property right or 
other interest is not exercisable or transferable for value by the 
United States, it shall eJqlire, and shall not revert to the 
convicted person. All provisions of law relating to the disposition 
of property, or t~e proceeds from the sale thereof, or the 
remission or mitigation of forfeitures for violation of the customs 
la;vs, and the compromise of claims and the avTard of compensation 
to informers in respect of such forfeitures shall apply to forfeitures 
incurred, or alleged to have been incurred, under the provisions of 
this section, insofar as applicable and not inconsistent ,dth the 
provisions hereof. Such duties as are imposed upon the collector of 
custom~; or any other person ,-rith respect to the disposition of 
property under the customs laws shall be performed under this 
chapter by the Attorney General. The United states shall dispose 
of all such property as soon as crnnmercially feasible, making due 
provision for the rights of innocent persons. 

§ 1964. CiVil remedies 
(a) The district courts of the United States shall have jurisdiction 

to prevent and restrain violations of section 1962 of this chapter 
by issuing appropriate orders, including, but not limited to: ordering 
any person to divest himself of any interest, direct or indirect, 
in any-enterprise; imposing reasonable restrictions on the futUre 
activities or investments of any person, including, but not limited 
to, prohibiting any person from engaging in the same'type of 
endeavor as the enterprise engaged in, the activities of vrhich 
affect interstate or foregin commerce; or ordering dissolution or 
reorganization of any enterprise, making due provision for the 
rights of innocent persons. , 

(b) The Attorney General may institute proceedings under this 
section. In any action brought by the United States under this 
sel.!tion, the court shall proceed as soon as practicable to the hearing 
and determination thereof. Pending final determination thereof, the 
court may at any time enter such restraining orders or prohibitions, 
or take such other actions, including the acceptance of satisfactory 
performance bonds, as it shall deem proper. 

(c) klY person injured in his business or property by reason of 
a violation of section 1962 of this chaptIC'r may sue therefor in 
any appropriate United States district court and shall recover 
threefold 'the damages he sustains and the cost of the suit, 
including a reasonable ~ttorney!s fee. 

e d) A final judgment or decree rendered, in favor of the United 
States in any criminal proceeding brought by the United States 
under this chapter shall estop the defendant from denying the 
essential allegations of the criminal offense in any subse9.uent 
civil proceeding brought by the United Sta.tes. 

§ 1965. Venue and process 
(a) Any civil action or proceeding under this chapter against any 

verson may be- instituted in the district c:ourt of the United States 
for any district in which such person resides, is'found, has an 
agent, or transacts his affairs. 

(b) In any action under section 1964 of this chapter in ru1Y 
district court of 'the United States in Which it is shom'i that 
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the ends of justice reQuire that other parties residing in any 
other district be brought before the court, the court may cause 
such parties to be summoned, and process for that purpose may be 
served in any judicial district of the United States by the 
marshal thereof. 

(~) In any civ~l or criminal action or proceeding instituted 
by the United states under this chapter in the district court of 
the United states for any judicial district, subpenas issued by 
such court to compel the attendance of witnesses may be served 
in any other judicial district, except that in any civil action 
or proceeding no Buch subpena shall be issued for service upon 
any individual who resides in another district at a place more. 
than one hundred miles from the place a.t which such court is 
held without approval given by a judge of such court· upon a 
shovling of good cause. 

(d) All other process in any action or proceeding under this 
chapter may be served on any person in any jUdicial district in 
which such person resides, is found, has an" agent, or transacts 
his affairs. 

§ 1966. Expedition of actions 
In any civil action instituted Ullder this chapter by the United 

States in any district court of the United states, the Attorney 
General may file with the clerk of such court a certificate stating 
that in his opinion the case is of general public importance. A 
copy of that certificate shall be furnished immediately by such 
clerk to the chief judge or in his absence to the presiding district 
judge of the district in vThich such action is pending. Upon" receipt 
of such copy, such judge shall designate immediately a judge of 
that· district to hear and determine action. The judge so designated 
shall assign such action for hearipg as soon as practicable, 
participate in the hea1'ings and de"rmination thereof, and cause 
such action to be expedited in eyery Wff.y. 

§ 1967. Evidence 
In any proceeding ancillary to or in any civil action instituted 

by the United States under this chapter the proceedings may be open 
or closed to the public at the discretion of the court after 
consideration of the rights of affected persons. 

§ 1968. Civil investigative demand 
(a) Whenever ·the Attorney General has reason to believe that any 

person or enterprise may be in possession, custody, or control of 
any documentary materials relevant to a racketeering investigation, 
he may, prior to,the institution of a civil or criminal proceeding 
thereon, issue in vrriting; and cause to be served upon such person, 
a civil investigative demruld reQuiring such person to produce such 
material for examination. . 

(b) Each such demaild shall--
(1) state tt-= nature of the conduct constituting the alleged 

racketeering violation vThich is under investigation and the 
provision of law applicalJle thereto; 
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(2) describe the class or classes of documentary material 
produced thereunder with such definiteness and certainty as 
to permit such material to be fairly identifiecl; 

(3) state that the demand is returnable forthvTith or 
prescribe a return date "vrhich will provide a reasonable period 
of 'eime vTi thin vThich the material so demanded may be 
assembled and made available for inspection and copying or 
reproduction; and 

(4) identify the custodian to whom such material shall be 
made available. 

(c) No such demand shall--
. (1) contain any requirement vThich wquld be held to be 

unreasonable if contained in a subpena duces tecum issued by 
a court of the United states in aid of a grand j'ury investigation 
of such allegea. racketeering violation; or 

(2) require the production of any documentary evidence 
which ,vould be privileged from disclosnre if demanded by a 
subpena duces tecum issued by a court of the United States in 
aid of a grand jury investigation of such alleged racketeering 
violation. 

(d) Service of any such demand or any petition filed under this 
section may be made upon a person by--

(1) delivering a duly executed copy thereof to any partner, 
executive officer, rrlanaging agent, or general agent thereof, 
or to any agent thereof authorized by appoiptment or by law to 
receive service of process on behalf of such person, or upon 
any individual person; 

(2) delivering a duly executed copy thereof to the principal 
office or place of business of the :person to be served; or 

(3) depositing such copy in the United States mail, by 
registered or certified mail duly addressed to such person at 
its principal office or place of business. 

(e) A verified return by the indi vidu~}.l serving any such demand 
or petition setting forth the manner of such service shall be prima 
facie proof of such service. In the case of service by registered 
or certified mail, such return shall be accompanied by the return' 
post office receipt of delivery of such demand. 

(f)(l) The Attorney General shall designate. .q. racketeering 
investigator to serve as racketeer document ClI.: I~odian, and such 
additional racketeering investigc.tors as he shall determine from 
time to time to be necessary to serve as deputies to such officer. 

(2) Any person upon wJlOm any demand issued under this section has 
been duly served ~111all make such material available for inspection 
and copying or reproduction to the custodian designated therein 
at the principal place of business of such person, or at such other 
place as-such custodian and such person thereafter may agree and 
prescribe in writing or as the court may direct, pursuant to this' 
section on the return date specified in such demand, or on such 
later date as such custodian may. prescribe in '·Triting. Such person 
may uJ?on written agreement be'Gvee,n such ;person and the custodian 
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substitute for copies of all or any part of such mater~al originals 
thereof. 

( 3) The custodian to "Thom any documentary material is so delivered 
shall take physical possession then~of, and shall be responsible 
for 'the use made thereof and for the return thereof pursuant t~ 
this chapter. The custodian may cause the preparation of such 
copies of such documentary material as may be required for official 
use under regulations "Thich shall be promulgated by the Attorney 
General. vfuile in the possession of the custodian, no material so 
produced shall be available for examination, wIthout the consent 
of the person who produced such material, by any individual other. 
than the Attorney .General. Under such reasonable terms and conditions 
as the Attorney General shall prescribe, documentary material W'hile 
in the possession of the custodian shall be available for examination 
by the person who produced such material or any duly authorized 
representatives of such person .. 

(4) ~~enever any attorney has been designated to appear on behalf 
of the United States before any court or grand jury in any case 
or proceeding involving any alleged violation of this chapter, the 
custodian may deliver to such attorney such documentary material in 
the possession of the custodian as such attorney determines to be 
required for use in the presentation of such case or proceeding on 
behalf of the United States. Upon the conclusion of any such case 
or proceeding, such attorney shall return to the custodian any 
documentary material so wi thdraioffi which has not passed into the 
control of such court or grand jury through the introduction thereof 
into the record of such case or proceeding. 

(5) Upon the completion of--
(i) the racketeering investigation for "Thich any documentary 

material was produced under this chapter, and 
(ii) any case or proceeding arising from such investigation, 

the custodian shall return to the person who produced such 
material all such material other than copies thereof made by 
the Attorney GeneraJ. pursuant to this subsection which· has not 
passed into the control of any court or grand jury through the 
introduction thereof into the record of such case or proceeding. 

(6) Wl1en any documentary material'has been produced by any person 
under this section for use in any racketeering investigation, and 
no such case or proceeding arising therefrom has been instituted 
within a reasonable time after completion of the examination and 
analysis of all evidence assembled in the course of such 
investigation, such person shall be entitled, upon written demand 
made upon the Attorney General, to the return of all documentary 
material other than copies thereof made pursuant to this subsection 
so produced by such person. 

(7) In the event of the death, disability, or separation from 
service of the c:ustodian of 8l1y documei1tary material produced under 
any demand issued under this section or the official relief of 
such custodian from responsibility for the custody and control of 
such material, the Attorney General shall promptly--

(i)-designate another racketeering investigator to serve as 
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custodian thereof, and 
(ii) transmit notice in writing to the person who produced 

such material as to the identity and address of the successor 
so designated. 

Any successor so designated shall have vith regard to such materials 
all duties'and responsibilities imposed by this section upon his 
predecessor in office with regard thereto, except that he shall not 
be held responsible for any default or dereliction which occurred 
before his designation as custodian. 

(g) Whenever any person fails to comply vTith any civil 
investigative demand duly served upon him under this section or 
vThenever satisfactory copying or reproduction of any such material 
cannot be done and such person refuses to surrender such material, 
the Attorney General may file, in ·the district court of the 
United States for any judicial district in which such person resides, 
is found, or' transacts business, and serve upon such person a 
petition for an order of such court for the enforcement of this 
section, except that if such person transacts business in more than 
one such district such petition shall be filed in the district in 
vhich such person maintains his principal place of business, or 
in such other district in which such person transacts business as 
may be agreed upon by the parties to such petition. 

(h) Within tventy days after the service of any such demand upon 
any person, or at any time before the return date specified in the 
demand, whichever period is shorter, such person may file, in the 
district court of the United States for the judicial district within 
which such person resides, is found, or transacts business, and 
serve upon such custodian a petition for an order of such court 
l]1odifyj,ng or setting aside such demand. The time allowed for 
compliance vTith the demand in whole or in part as deemed proper and 
ordered by the court shall not run during the' pendency of such 
petition in the court. Such petition shall specify each ground 
upon vhich the petitioner relies in seeking such relief, and may be 
based upon any failure of such demand to comply' with the provisions 
of this section or upon any constitutional or other legal right or 
petition of such person .. 

( i) At any time during which any custodian is in custody o~ 
control of any documentary material delivered by any person in 
compliance wi'hh any such demand, such person may file, in the. 
district court of the United States for the judicial district 
vitqin which the office of such custodian is situated, and serve 
upon such custodian a petition for an order of such court reCluiring 
the performance by such custodian of any duty imposed upon him by 
this section. 

(j) Hhenever any petition is filed in any district court of the 
United States under this section, such court shall have jurisdiction 
to hear and determine the matter so presented, and to enter such 
order or orders as may be reCluired to carry into effect the 
provisions of this section. 

(b) The table of contents of part I, title 18, United States 
Code, is amended by adding immediately after . 

95. Racketeering-------------------------------------~-1951 
the following neW' item: 

96. Racl~eteer Influenced and Corrupt Organization------1961 

1\ 
Ii 
Ii 
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SEC. 902; (a) Paragraph (c), subsection (1), section 2516, title 
18, United States Code, is amended bv inserting at the end thereof 
between the parenthesis and the semicolon 11, section 1963 (violations 
with respect to racketeer influenced and cor-rupt organizations)". 

(b) Subsection (3), section 2517, title 18, United States Code, 
is 'lmended by striking "criminal proceedings in any court of the 
United States .or. of any state or in any Federal or State grand jury 
proceeding" and inserting in lieu thereof "proceeding held under 
the authority of the United States or of any State or political 
subdivision thereof". 

SEC. 903. The third paragraph, section 1505, title 18, United 
states Code, is amended by inserting "or section 1968 of this 
title" after "Act" and before "willfully". 

SEC. 904. (a) The provisions of this title shail be liberally 
construed to effectullLte its remedial purposes. 

(b) Nothing in thi~ title shall supersede any provision ·of 
Federal, State, or other lavr imposing criminal penalties or 
affording civil remedies in addition to those provided for in this 
title. 

(c) Nothing contained in this title shall impair the authority 
of any attorney representing the United States to--

(1) lay before any grand jury impaneled by any district 
court of the United States any evidence concerning any 
alleged racketeering violation of law; 

(2) invoke. the power of any such court to compel the 
pro~uction of any evidence before any such grand jury; or 

(3) institute any proceeding to enforce any order or 
process issued in execution of such power or to punish 
disobedience of any such order or process by any person. 
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APPENDIX R 

AUTHORIZATION FOR INTERCEPTION OF WIRE 

OR ORAL COMMu~ICATIONS 

as it .relates to 

GAMBLING 

18 U,S,C, § 2516 

G.R.B. 



ATIONAL Gl\!·l1·.lJitW COMMH.iGWU 
.;ornell Study--365 

I. LEGISLATIVE HISTORY 

In 1968, Congress passed the Omnibus Crime Control and Safe 

Streets Act of 1968. 1 Title III of the Act authorized (subject to CO\~t 

order) the interception of wire and oral communications. The Senate 

Report not ed : 

Organized criminals must hold meetings to lay plans. Where 
the geographical area over which they operate is large, they 
must use telephones. Wiretapping and electronic surveillance 
techniques can·"intercept "YTire and oral communications. This 
is not, however, the whole situation. . More than the securing 
of an evidentiary substitute for live testimony, "YThich is not 
subject to being eliminated or tampered with by fear or favor, 
is necessary. To realize the potential possible fronl the use 
of criminal sanctions, it viII be necessary to comit [sic] to 
the system more than legal tools. Time, 'talent, and personnel 
--"Y.rithout the necessary tools--will work, and authorized 
wiretapping and electronic surveillance techniques b~ lav 
enforcement officials are indispensable legal tools. 

The Senate' Report also noted that organized crime was: 

. . . active in, and largely . . . [in control of] professional 
gambling, w'hich can only be described as exploitive, corruptive, 
and parasitic, draining income avay from food, clothing, 
shelter, health, and education in our urban ghettos. 3 

Section 2516 of Title 18, as enacted by Title III, authorized 

the Attorney General of the United States and the principal prosecuting 

attorneys of States having surveillance legislation to apply for court 

orders in the investigation of designated offenses. 

l Pub. L. No. 90-351, 82 Stat. 197 et seq . 
. 

2S. Rept. No. 1097, 90th Congo 2d Sess., 73-74 (1968) 

3Id. at 70. 
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On the Federal level, the designated offenses included: 

18 U.S.C. § 224 (bribes in sporting contest) 
18 U.S.C. § 108t~ (transmission of \·ragering information),· and 
18 U.S.C. § 1952 (interstate and foreign travel or transportation 
in aid of racketeering enterprises). 

On the State level, the designated offenses included 11 gambling. II 

In 1970, Congress passed the Organized Crime Control Act of 1970. 4 

Title VIII of that Act arrLended 18 U.S.C. § 2516 and added 18 U.S.C. § 2511 

(obstruction of State and local la'l" enforcement) and 18 U.S. C. § 1955 

(prohibition of business enterprise of gambling) to the list of 

designated offenses. Title IX of the 1970 Act also added 18 u. S. C. § 1963 

(violations with respect to racketeer influenced and corrupt 

organizations) . 

II. COURT INTERPRETATION 

Only one major issue has arisen in the course of litigation over 

the scope of Section 2516 in reference to gambling. Subsection (2) says 

II. • • g81ubling . . . or other crime dangerous to life limb or property 

and punishable by imprisonment for more than one year, designated in any 

applicable State statute 11 It has been argued that the limitation 

IIpunishable by more than one yeaI'll modified "gamblingll as well as liar. 

other crime. II Under this construction, it vlOuld not be possible to use 

wiretapping in misdemeanor gambling investigations. The courts have not 

resolved the question,5 even though the legislative history seemingly 

4Pub . L. No. 91-452, 84' Stat. 922 et seq. 

5People v. Martin, 176 Colo. 322, 490 P. 2d 924 (1971) (Drug case 
in which issue recognized, but not resolved); United States v. Pochico, 
489 F. 2d 554 (5th Cir. 1974 ) (Gambling case, in Hhi'chissue recogm.zed, 
but resolved on ground incidentally intercepted offense not limited). . 

J" 
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resolves the 81nbiguity in favor of permitting such surveillance. 6 

other cases have raised the issue of the scope of "gambling tl • The 

courts have found both 10tteries7 and bookmaking8 1dthin its scope. 

III. ENFORC~4ENT EXPERIENCE 

The Annual Reports of the Administrative Office of the United 

" States Courts included statistics on the use of 1dretaps in the gambling 

area. 9 The Reports indicated that a majority of the orders, State and 

Federal, issued since 1968 have been in the gambling area. 

IV. TEXT OF THE STATUTE 

§ 2516. Authorization for. interception of wire or oral 
communicat ions 

(1) The Attorney General'J or any Assistant Attorney General 
specially designated by the Attorney General, may authorize an 
application to a Federal judge of competent jurisdiction for, and 
such ,judge may grant in conformity with section 2518 of this 
chapter an order authorizing or approving the interception of 
wire or oral communications by the Federal Bureau of Investigation, 
or a Federal agency haying responsibility for the investigation 
of the offense as to .rhich the application is made, when such 
interception may provide or has provided evidence of--

. 6See S. Rep. No. 1097, 90th Cong. 2d Sess. 99 (1968): 
Specifically der.::igned offenses include . . . gambling . . 
All other crimes designated in the statute "lOuld have to 
be . . . punishable by imprisonment for more than 1 year. 
(emphasis added) 

7United States v. Pochico, 484 F.2d 554 (5th Cir. 1971f). 

8people v. Fusco, 348 N.Y.S.2d 858, 75-Misc.2d 981 (1973). 

9See ,~, Report on Applications for Orders Authorizing or 
Approving the Interception of i'lire or Oral Communication, Administrative 
Office of the United States Courts, Table 7, p. 23 (1973) (446 out of 
864) . Additional enforcement experience is set out in the enforcenlen:t 
experience section under the specific offenses appendix. See,~, 
Appendix P (18 U.S.C. § 1955). -





" 
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(a) aLY offense punishable by death or by imprisonment 
for more than one year under sections 22'71~ through 22'77 of 
title 1.12 of the United States Code (relating to the 
enforcement of the Atomic Energy Act of 195h), or under the 
follovringchapters of this title: chapter 37 (relating to 
espionage), chapter 105 (relating to sabotage), chapter 115 
(relating to treason), or chapter 102 (relating to riots); 

(b) a violation of section 186 or section 501(c) of 
title 29, United States Code (dealing with restrictions on 
pa~nents and loans to labor organizations), or any offense 
.. rhich is punishable under this title;' 

(c) any offense w-hich is punishable under the follo .. ring 
sections of this title: section 201 ("bribery of public 
officia.ls and witnesses), section 221~ (bribery in sporting 
contests), subsection Cd), (e), (f), (g), (h), or (i) of 
section 844 (unlayrful use of explosives), section 108h, 
(transmission of ytagering information), section 1503 
(influencing or injuring an officer, juror, or ifitness 
generally), section 1510 (obstruction of criminal 
investigations), section 1511 (obstruction of State or local 
layT enforcement, section 1'751 (Presidential assassinations, 
kidnapping, and assault), section 1951 (interference with 
commerce 'by threats or violence), section 1952 (interstate 
and foreign travel or transportation in aid of racketeering 
enterprises), section 1954 (offer, acce]?tance, or 
so;Licitation to influence operations of employee benefit 
plan), section 1955 (prohibition of business enterprises of 
gambling), section 659 (theft from interstate shipment), 
section 664 (embezzlement from pension and ,<felfare funds), 
section 2314 and 2315 (interstate transportation of stolen 
property), section 1963 (violations ifi th respect to racketeer 
influenced and corrupt organizations), or section 351 
(violations vith respect to congressional assassination, 
kidnapping and assa.ult); 

(d) any offense involving counterfeittng punishable under 
section 471, 472, or 473 of this title; 

(e) any offense involving banlrruptcy fraud or the 
manufacture, importation, receiving, concealment, buying, 
selling, or othenrise dealing in narcotic drugs, marihua.na, 
or other dangerous drugs, punishable under any law of the 
Dni ted States; 

(f) any offense including extortionate credit transactions 
IDlder sections 892, 893. or 894 of this title; or 

(g) any conspiracy to commit any of the foregoing offenses. 
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(2) The principal prosecuting attorney of a.ny State~ or the 
-principal prosecuting attorney of any political subdivision thereof~ 
if such attorney is authorized by a statute of that State to mall:8 
application to a state court judge of competent jurisdiction for an 
order authorizing or approving the interception of wire or oral 
communications~ may apply to such judge for~ and such judge may 
grant in conformity with section 2518 of this chapter and with the 
applicable State statute an order authorizing ~ or approving .the . 
interception of wire or oral communications by investigative or 
la'., enforcement officers having responsi bili ty for the investigation 
of the offense as to which the application is made ~ ioThen such 
interception may provide or has provided evidence of the commission 
of the offense of murder~ kidnapping~ gambling, robbery, bribery, -
extortion~ or dealing in narcotic drugs, marihuana or other 
dangerous drugs or other crime dangerous to1ife~ limb~ or property~ 
and punishable by imprisonment for more than one year, designated 
in any applicable State statute authorizing such interception, or 
any conspiracy to commit any of the foregoing offenses. 
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APPENDIX S 

PROHIBITION OF IMPORTATION OF IMMORAL ARTICLES 

as it relates to 

GAIv1BLING 

19 U.S.C. § 1305 

J.J.D. 
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I. LEGISLATIVE HISTORY 

The predecessor of 19 U.S.C. § 13051 Ifas enacted in 1894. The 

Tariff of 1894 prohibited the importation of 11 any lottery tic}~et) 01' any 

advertisement of any lottery. 112 At that time, lotteries Ifere considered 

a species of gambling, an evil "Thich the public Ifanted suppressed. 3 

Congress had moved against the infamous Louisia,na lottery in 1890. 4 

banning the use of United States mails for the purpose of advertising 

lotteries. 5 But the Louisiana lottery reorganized il! Honduras and 

continued to operate in the United States. 6 Congress, therefore, 

prohibited the importation of lottery materials as an added measure 

against the operation of both foreign and domestic lotteries. Congress 

reenacted the prohibition in 1913. 7 Finally, Congress passed the 

Act of September 21, 1922,8 Ifhich contained the language relating to 

Jctteries nOIf found in the present statute. 19 u. S. C. § 1305 is, 

therefore, a codification of section 305 of the Tariff Act of 1930,9 

which superseded the Act of September 21, 1922. 

IFor text of the statute see section III. 

2Tariff of 1894, .ch. 349, § 10, 28 Stat. 549. 

3~6 Congo Rec. 8631 (1894). 

421 Congo Rec. 8699 (1890). 

5Act of September 19, 1890, ch. 908, 26 Stat. 465. 

627 Congo Rec. 3013 (1895). 

7 Tariff of 1913, ch .::L6,· § IV, subs. 1, 38 Stat. 194. 
;, 

8Act of September 21, 1922, ch. 35,6, § 305(a), 46 Stat. 688. 

9Tariff Act of 1930, ch. 497, §' 305(a), 46 Stat. 688. 
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As nmT dr'afted, 19 U.S.C. § 1305(0.) prohibits the importation into 

the United States of, among other things, "any lottery ticket~ or any 

printed paper that may be used as a lottery ticket, or any advertisement 

10 of any lottery." It also provides for seizure and forfeiture of such 

goods and for their destruction if found to be pro,hibited articles. 

II . COURT INTERPRETATION 

United States y. 83 Cases of Merchandisell dealt with 

interpretation of the "Tord "lottery" as used in the statute. Relying 

on Horner y. United States,12 it was held. that an element of chance 

"Tas necessary for a lottery. Since there "Tas no element of chance in 

a game "There a prize vas given for each number selected from a board, 

there i·TaS no lottery. Further, the exact prize did not have to be 

'knmm at the time of selecting the munber. 

III. TEXT OF THE STATUTE 

19 U.S.C. § 1305. Immoral articles; importation prohibited. 

(a) Prohibition of Importation 

All persons fj,re prohibited from importing into the United 
States from any foreign country . , . any lottery ticket, or 
any printed paper that may be used as a loi:;tery ticket, or 
any advertisement of any lottery. 

10See section III. 

llUni ted States y. 83 Cases of Merchandj_se, :&."tc., 29 F. Supp. 912 
(D.C.Md. 1939) " 

12147 U.S. 449 (1893) 
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APPENDIX T 

THE INTERNAL REVENUE CODE 

as it relates to 

WAGERING EXCISE TAXES 

and 

GAMBLING 

P.D.B. 
P.B.F. 
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I. THE DEVELOPMENT OF THE 1{AGERING EXCISE TAX: THE 1951 AC~.' 

The present Federal vragering tax evolved from a 1951 addition to 

the tax law·s. 1 This 1951 la,v placed a 10 percent tax on 1-ragel's on 

sports contests, betting pools on sports contests, and lotteries 

conducted for profit. 2 Persons who accepted \fagers or conducted pools 

or lotteries VTere liable for the payment of the tax. These persons VTere 

also liable to pay a $50' a year occupational tax. Agen'bs, 'vho received 

the bets for them, were similarly taxed. Finally, they were fUrther 

reCluired to keep a daily record sho1-ring the gross amounts of all 

their wagers. 3 Those vTho had to pay the $50' occupational tax also had 

to register with the district Internal Revenue Service office, giving 

their name, home and business addresses, and the names of their agents. 

IThe only excise tax law related to gambling prior to 1951 \fas 
26 U.S.C. (IRe 1939) § 3267(a) 'vhich imposed a $150' tax on coin-operated 
grultbling devices; this law ifas originally passed in 19ltl, Act of 
September 20', 1941, Ch. 412 § 555, 55 Stat. 722. Initiall~ the tax 
\fas $50' per·machine. 

2The ,'Tagering tax ·did not extend to social or friendly wagers. 
l~or w'ere card games, roulette games, or dice games subj ect to taxation. 
These types of gambling ,{ere not excluded 

because of any belief that they were not suitable subjects 
for taxation. However, the method of taxation which the bill 
proposes, while particularly appropriate to boolunaking and to 
policy operation, does not appear readi~y adaptable to these 
other forms of gambling . . In any event your commit;tee 
believes tha"t the tax . . . vrill cover at least 90 pel"Cent of 
total commercial \fagering. 

H.R. Rep. No. 586, 82d Cong., 1st Sess.; 1951 U.S. Code Congo & Ad. News 
1781 at 1840'-41. 

3The 10 percent tax applied to the gross rullounts Iv8,gered..:-that 
is, to the amount risked rather than to the expected return. 
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In addition, they had to post conspicuously the stamp that indicated 

payment 'Jf the $50 occupational tax at their places of business. 

Finally, required records could be inspected as frequently as necessary 

by IRS Agents. Penalties included a fine of $1,000 to $5,000 for 

failure to obtain the occupa,tional tax stamp and 8.$100 fine plus costs 

of pros,ecution for failure to post 'the stamp. These penalties were in 

addition to the general sanctions of up to five years in prison and a 

fine of up to $10,000 for willful evasion of certain excise taxes. 

The 1951 Act, hmTever, specifically excluded all State licensed 

parimutual ,vagering enterprises from the 10 percent tax on wagers4 

as well as all wagers made on coin operated gambling machines. 

Nevertheless, the separate tax on coin operated gambling machine!:; was 

increased to $250 a year per machine. 5 Finally, the Act stated th~t 

payment of the tax liabilities imposed under the Act did not exempt any 

person from any penalty provided by State or Federal law for engaging 

in the taxed gambling activities. 6 

4In 1965, State conducted sweepstakes and lotteries, where the 
winner was determined by the results of a horse race, "Tere exempted from 
the 10 percent excise tax on wagers. Act of June 21, 1965, Pub. L. No. 
89-44 Title VIII § 813(a), 79 Stat. 170. 

5Int. Rev. Code of 1954, § 4461. 

6Act of October 20', 1951, Pub. L. No. 82-183, §§ 463-72, 65 Stat. 
528-32. 

, This Act also included definitions of "wager" and "lottery" and 
provided for a refund of the tax in certain, cases where the tax was not 
collected err 'Ivas refunded or the wager was laid off. 
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The 1951 Act seems to have b~en passed in response to two different 

pressures upon the Congress. One was the need to increase government 

revenues to offset the rapid rise in defense spending brought on by the 

Korean .rar and the cold war in Europe. 7 The House and Senate reports on 

the bill both estimated a revenue 'of 407 million dollars per year from 

the 2.evies on ifagering activities previously untallped as a Federal 

8 
revenue source. The other impetus for the Act C8Jlle from the increasing 

awareness of the importance of gambling to the success of prganized 

7 President lJ.'ruman, in his message to Congres s of Februar;y 2, 1951, 
on increased taxation, insisted that the nation must "pay. as it goes ll 

and asked for an increase in personal and corporate income taxes, and 
new excise taxes to cover increased government spending. 

8 H.R. Rep. No. 586, 82d Cong., 1st Sess. 1; 1951 U.S. Code Congo 
& Ad. News 1781, 1837 (1951); S. Rep. No. 781, 82d Cong., 1st Sess. 1; 
1951 U.S. Code Congo & Ad. Hews 1969, 2089 (1951). 

The reports of both houses stated that it was incongruous that 
many semi-necessity conswner goods should bear an increased tax burden 
to finance Federal expenditures i·rhile commercialized gambling remained 
comparatively free from taxation. Further, by taxing gambling, the 
Federal government was not sanctioning the activity, but merely applying 
the Federal taxing power -ifithout distinction bet.reen the legality or 
illegality of the source--a practice long since established in the 
income t8...">.. 
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crime fostered, by the Kefauver i~vestigations9 and legal scholars. lO 

They urged the use of aspects of the Federal taxing structure as a means 

to control organized crime. vfuile the Congress itself did not explicitly 

acknm·rledge that the 1951 Revenue Act ' .... as a means to fight organized 

crime, it seems clear that many individual C'ongressmen recognized the 

potential of the Act for crime control. ll Indeed, the Congress adopted 

9The Kefauver Committee felt that gambling was the mainstays of 
organized crime: 

Gambling Profits are the principal support of big-time racketeering 
and gangsterism. These profits ~rovide the financial resources 
"Thereby ordinary criminals are converted into big-time racketeers, 
political bosses, pseudo-businessmen, and philanthropists. 

Third Interim Report. Special Committee to Investigate Organiz'ed Crime 
in Interstate Commerce, S. Rep. No. 307, 82d Cong., 1st Sess., ~. 2. 
(1951) . 

Although Senator Kefauver himself recognized the limits of using 
tax lavas an enforcement procedure in the debate over the 1951 Act 
by stating: 

Let us not attem~t to use the Federal Tax authority to do a job 
which it cannot do and is not designed to do. Let us not convert 
the Internal Revenue Bureau into a crime-control agency. 

97th Congo Rec. 12478 (1950). 
, The original Kefauver Committee recommendations did place major 

emphasis on having the Bureau of Internal Revenue maintain files on 
gamblers by reQuiring the maintenance of detailed records by gamblers 
,·rhich would be open to the Bureau of Internal Revenue (and presumably 
other Federal and State la,\y enforcement agencies) as a means of 
controlling organized crime. The Kefauver Committee Report, Organized 
Crime (Didier ed. 1951) 182-86 recommendations 4-7, 9. 

lODeMattei, The Use of Taxation to Control Organized Crime, 
39 Cal. L. Rev. 226 (1951) puts more emphasis on placing a crip~ling 
tax ot! the gambling income of organized crime to sto~ the flmy of 
gambling profits to organized crime. One such taX (up to 99 ~ercent) 
was. suggested to Internal Revenue Commissioner Shoeneman by Senator Hunt 
during tue Kefauver hearings. 'The Commissioner recognized its ~otential 
effectiveness, but envisioned enforcement difficulties. 

Legislative History of Tax Statutes Relating to Gambling ,and 
Internal Revenue ~1forcement Activities 1953-1973. Internal Revenue 
Service Intelligence Division, March, 1974 (submitted to Na.tional 
Gambling Commission) p.3. 

llWhile the House and Senate Committee re~orts on the bill speak. 
only in terms of a revenue measure; records of floor debates on the bill 
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the reconunendations of those urging a heavy tax on wa.gers to cut deeply 

into the profits organized crime .rould otherwise receive from gamb'ling; 

it also adopted strict reporting reCluiremerrl:;s,12 of clear potential help to 

reveal that some Congressmen vie,.,ed it as a potential .,eapon to destroy 
organized gambling. In a floor debate in the House of Representatives, 
Congressman Hoffen of Tennessee, a Hays and Means Committee member, for 
ex~mple, answered Cluestions as to whether the new tax .rould have the 
result of condoning gambling by saying: 

••• i We might indulge the hope that the imposition of this 
type of tax might eliminate that level of activity . . . . To 
put the gambler out of business which enforcement of the tax may 
do is desirable, as is collection of the ta.x if he remains in 
business. 

97thCong. Rec. 7054,7068 (1951). 
Representative Cooper "Tas of the view that the tax ifOuld be an 

additional penalty on illegal gambling and that it might even eliminate 
it. 97th Cong. Rec. 6892 (1951). 

Indeed, the New York Times reported that the Committee 
... in an effort·to make professional gambling a less desirable 
occupation, voted yesterday to impose a special 10 percent tax on 
the gl~OSS business of bookmalters and policy operators. One 
purpose of these decisions ... is to produce Federal Revenue. 
Committee members said that a more important aim was to give the 
Federal government a hand in the ,.,ar against gainbling and 
raclteteering. 

H. Y. Times, May 17, 1951, at 10? col. 2. 
tiowever, these individual reactions are not the official position 

of the Committee. Hhen Senator George introduced the Senate Finance 
Conunittee Report on the Senate floor, he affirmed the Committee1s 
purpose that the excise tax was "purely a revenue measure. . . . not 
intended to have any effect beyond its productivity as a revenue provision. If 
97th Cong. Rec. 11876 (1951); ~ also Sen. Rep. No. 781, 82d Cong., 
'1st Sess. 112-13~' (1951). 

l2The 1951 Act provided that Int. Rev. Code of 1939, § 3275, which 
stated that each district collector would keep a list of persons who had 
paid special taxes and their places of business. Such a list would be 
open for public inspection and a copy of it .,ould be furnished to 
prosecuting officers,. and would apply to t11e $50 special occupational 
tax on gamblers. Act of October 20, 1951,Pub. L. Ho. 82-183 § 472, 
65 Stat. 531. 

This provision for public inspection and the turnine; over of the 
list of special taxpayers to public prosecutors remained in effect 
until 1968) "Then it ,·ras re]?ealed by Act of October 22, 1968) Pub. L. No. 
9Q-6l8, Title II § 203(a), 82 stat. 1235, as part of an effort to solve 
tl1eFifth Amendment self-incrimination problem raised by then recent 
Supreme Court cases. 
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crime control efforts, as well as the usual criminal enforcement 

, I? provislons . .J 

II. ENFORCEtlliNT EXPERIENCE m~DER THE 1951 ACT 

The Internal Revenue Service ivas opposed to the +951 wagering tax 

at its inception. It believed that the tax would be unproductive and 

unenforceable. 14 Commissioner Dunlap, testifying before the House 

Appropriations Committee, expressed concern that, if not properly 

enforced, the law would breed contempt for other tax provisions. 15 In 

addition, the Internal Revenue Service viewed the disclosure provisions 

of the Act as self-defeating, since they "militat[ed] against voluntary 

compliance. ,,16 

13As noted earlier, the 1951 Act provided that the Int. Rev. Code 
of 1939, Ch. 25, § 2707, 53 Stat. 290 (nm'T Int. Rev. Code of 1954 
§§ 6671(a)(b), 6672, 7201, 7203, 7343) fine of up to $10,000 and up to 
five years imprisonment for willful failure to collect and pay over 
certain excise taxes ,muld apply to wagering taxes. 

14LegiSlative History of Tax Statutes, supra note 10, at 3. 
See also Summary of Testimony of Donald Alexander, Commissioner of the 
Internal Revenue Service; John Olszewski, Director, Intelligence Division, 
Internal Revenue Service; and, Mervin D. Boyd, Program Analyst, 
Intelligence Division, Internal Revenue Service. May 15, 1974. 

15Legislati ve History; supra note 10, at l~; Summary of Testimony, 
supra note 14. 

Indeed, while doubting the 1951 Act's enforceability, the 
Internal Revenue Service has questioned its professed purpose a~ a 
revenue measure. The Internal Revenue Service thus, questions its own 
jurisdiction--viewing gambling enforcement as the responsibility of 
local police. Id. 

16Legislative History, supra note 10, at 5. 
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lJ}he subsequent history of the 1951 J\ct has confirmed the Internal 

Revenue Service's doubts a,bout its productiveness. The 10 percent 

wagering tax has been s!lm,rn to be a poor revenue raising measure. 

Although Congress estimated a $407 million annual yield~ a.ctual collections 

betvTeen 1952 andl96G totalled only $106 million.
17 

Aside from 

disappointments in the actual dollar returns, the tax has been inefficient 

when view'ed both from the perspective of the amount of gam1)ling activity 

potentially subject to tax18 and from the perspective of the costs of 

enforcement compared with other taxes .19 

Finally~ the tax as a crime control measure did not even approach 

the desired effect of capturing the working capital of organized crime.
20 

The $7,500,000 actually collected appears minute when compared to the 

17 Id. at 19. 

18Gross "handle'\ in illegal gambling activities has been estimated 
at between $20 and $40 billion per :year (more inclusive estimates 
range as high as $500 1)illion). Easy Money: Renort of the lJ.'ask Force 
on Legalized. GSlnbling, sponsored by the Fund for the City of NeVi York 
and the T'venti~tl:l Century FUl1d~ p.53-5!.t (1974.) (hereinafter cited 
Easy Money). 

19The Internal Reyenue Service estimated that it cost $18, 600 ~ 000 
to collect the wagering tax bet"Teen 1952 and 1966. More importantly, 
between 2.9 percent and 11.4 percent of Intelligence Division time was 
devoted to enforcing the ivagering tax. This time can hardly be said 
to have resulted in a comparable percentage of total Federal tax 
revenues. Legislative History, supra note 10 ,at 19. 

201n 1967, The President's Crime Commission concluded that 
organized Cl'l.me was still a gro'lvth industry. The Chullenge of Crime 
in a Free Society,. 188 (1967). 
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$2 billion net l)rofits estimated to be derived from illegal gambling. 21 

Indeed, the w·agering tax undoUbtably strengthened the attraction to illegal 

gambling as opposed to legal ventures. The unpaid 10 percent tax could 

be passed on to the wagerer in the form of increased winning payouts. 

Thus, the unenforced i'ragering tax law discriminated in favor of illegal. 

gambling. 

Although the disclosure provisions became an impediment to 

collection for those wishing to remain covert, much of the blame for the 

inefficiency of the statute as a revenue raising measure can be attributed 

to the lack of manpower available to the Internal Revenue Service for 

22 enforcement. This manpmver shortage was equally evident in Internal 

Revenue Service efforts to pursue the criminal sanctions. The Internal 

Revenue Ser;vice conducted 13,609 full scale investigations, which resulted 

in 6,266 arrests between 1955 and 1973. 23 

21Easy Money, supra note 18, at 55-57. 
This "dent" into illicit gambling revenues is even more 

insignificant with the. recognition that the $7,500,000 annual collection 
from the vragering tax is primarily from legal gambling. 

Illegal gambling, moreover, already possessed a de facto tax 
break in that neither wiliners nor operators report their winnings as 
gross income subject to Federal income tax. Easy Money, supra note 18, 
at 84-85. 

22~fuile the Senate committee recommending the ,·ragering tax bill 
had aclmoiVledged the need for more Internal Revenue Service employees to 
insure adequate enforcement of the bill (S. Rep., 1951 U.S. Code Congo & 
Ad. News at 2096) ,the rec;Luest of then CO!lnnissioner of Internal Revenue, 
Mortimer M. Caplin, for 4,333 additional Internal Revenue Servic,e 
employees to carry out the provisions of the bill vias not granted by 
Congress. (Caplin, The Gambling Business and Federal Taxes, 8 Crime & 
Delinc;L. 371, 373 (1962)). 

Subsec;Luent rec;Luests have also been largely iggored. Legislative 
History, supra note 10 at 5-7. 

23Summary of Testimony, supra note 14. 
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III. COURT INTERPRETATION UNDER THE 1951 ACT 

Nevertheless, the early cases seemed to show that the wagering tax 

bill could be an effective weapon against criminal gamblers. The first 

major case involving the enforcement of the wagering tax to reach th8 

Supreme Court ) United States v. Kahriger) 24 held that the statute 'vas a 

243l.~5 u. S. 22 (1952). In this case, the defendant was charged 
"Tith willful failure to pay the $50 occupational tax and to regist.er "Tith 
the collector of the district Internal Revenue Service office. After 
deciding that the Federal excise tax on gambling was constitutional, the 
Court turned to the registration re~uirements: 

lITor do "Te find the registration re~uirements of the wagering tax 
offensive. All that is re~uired is the filing of names, addresses, 
and places of business. This is ~uite general in tax returns. 
Such data are directly and intimately related to the collection of' 
the tax and are "obviously supportable as in aid of a revenue 
purpose." 

On the issue of the registration being a denial of the privilege against 
self-incrimination the Court stated: 

Since appellee failed to register for the wagering tax it is 
difficult to see how he can novr claim the privilege even assuming 
that the disclosure of violations of la"T is called for . . . . 
Assuming that respondent can raise the self-incrimination issue, . 
that privilege has relation only to past acts) not to future 
acts that mayor may not be committed. [Citation omitted.] If 
respondent vrishes to take "lagers subj ect to excise taxes under 
§3285 supra, he must pay an occupational tax and register. 
Under the registration provisions of the "Tagering ta.x, appellee 
is not compelled to confess to acts 'already committed,ne is 
merely informed by t1"ie statute 'that in order to engage in the 
business of "Tagering in ~he future he must fulfill certain 
conditions. 

345 U.S. at 31-33. The Court also indicated that the statute was 
neither arbitrary as to what specific. types of wagering it taxed, nor 
vague in its definitions and therefore was not in violation of the 
Due Process Clause of the Fifth Amendment. .-' 
See also Leivis v . United States, 348 u. s. 419 (1952) . 
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valid exercise 'of the governmental taxing power a.nd not a penalty under 

the guise of a tax. Nor v,ere the registration and reporting requirements 

held to be in violation of Fifth Amendment rights of freedom from 

compulsory self-incrimination. While most State legislatures and 

courts did not use or allow the proof of purchase of an occupational or 

gambling device stamp as evidence in their criminal and administrative 

actions against illegal gambling,25 the Federal authorities were not 

timid in using state and local prosecutions as a means of identifying 

those engaged in taxable lottery operattons and subject to prosecution 

for failure to pay the wagering taxes. The Federal Court of Appeals for 

the Sixth Circuit, 'for example, held in 1957 that the Internal Revenue 

Service could prosecute an individual for operating a lottery without a 

gambling stamp, after a city court tried and acquitted him of operating 

a lottery in violation of city ordinances. Such,prosecutions were not 

double jeopardy and the city court acquittal was not a res judicata bar 

to the Federal prosecution. 26 Thus, in 1957 the wagering tax on gambling 

2511.1 Jefferson v. Sweat, 76 So.2d 491+ (Fla. 1954), the Florida 
Supreme Court held that possession -of a gambling stamp was not prima 
facie evidenGe of a violation of State antigambling laws, and the 
State statute which made possession of the gambling stamp prima facie 
evidence of a violation was unconstitutional and void. See also Shoot 
v. Illinois Liquor Control Commission, 30 Il1.2d 570, 198 N .E. 2d )+97 (1964), 
where the State liquor control commission's revocation of Shoot1s 
liquor license due to the purchase of an occupati,onal gambJ,ing device 
stamp was held to be based on an arbitrary presumption that the stamp 
was purchased for gambling purposes. 

A fey, states still have statutory presumptions that the 
possessor of Fedefal vragering tax stamps are in violation of State 
antigambling laws. See Ala. Code Tit. 14,·§§ 302(8).;(10) 1958. Ga. Code 
Ann. § 26-6413 (Supp~967). 

26Smith v. United States, 243 F.2d 877 (6th Cir. 1957). 

" " 
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seemed to be a pO'l'Terful tool with which to combat bookmaking and lottery 

type gambliJ;lg. Not only Ivere commercial gamblers subj ect to fines and 

imprisonment for failure to comply with the wagering tax, but, moreover, 

any gambling money taken from them upon which the wagering tax should 

have been, but was not, paid was subject to civil forfeiture proceedings as 

property intended to be used in violation of provisions of the Int;ernal 

Revenue laws. 27 

The first obsta.cle in the use of the wagering tax la1{ as a means 

of prosecuting those engaged in orgarnzed gambling came in 1957,28 when 

the Supreme Court in United States v. Calamar029 decided that "pickup 

men" and "runners" in the numbers game 'YTere merely messengers and 'YTere 

not engaged in receiving wagers on behalf of anyone else. that they did 

not have a proprietary interest in the enterprise, and that they thus were 

not subje.ci; to the $50 special occupational tax on gambling. 

27See , e.g., United States v. Currency in Total Amount of $2,223.40, 
157 F. Supp. 300 (D.C. Ill. 1957). 

28prior to 1957, the Supreme Court had refused to review lower 
court cases which held that tlpickup men" and "runners" were subject to 
the $50 occupational tax on gamblers. See, e.g., Sagonias v. United States, 
223 F.2d 11.~6 (5th C~r.), cert. denied, 350 u.8.840 (1955). 

29United States v. Galamaro, 354 U.S. 351 (1957). See also Ingram 
v. United States, 259 F. 2d 886 (5th Cir.), aff I d in part, rev I d in part 
on other grounds, 360 U.S. 672 (1958), rehearing denied 361 U.S. 856 (1959), 
which held that "runners" 1{ere not liable for payment of the 
10 percent excise tax on all wagers but could be cotivicted of conspiring 
to evade and defeat the payment of the wagering taxes upon an adequate 
factual showing. 



i{ATIONAL GAMBLING COMMISSION 
Cornell Study--385 

vlhen this loophole had become apparent from lower court cases, 

Congress reacted by amending the definition of those '''ho were li~ble for 

the 10 percent 1vagering tax so that it included 

[a]r:w person reQuired to register under sectioll ~14l2 [the occupational 
tax registra·tion provision] who receives ,vagers for or on behalf of 
another person without having regis~ored under section 4412 . 
on all such wagers received by him. . 

Congressional intent behind this action was clearly spelled out in the 

Senate report on the bill: 

It is the intent of the House and your committee that in any case 
where the "runner" has failed to register as reQuired 'by section 
4412> both the runner and the principal shall be liabl~h for the 
tax imposed by section 440l(a) until that tax is paid. 

Under this amendment, "runners" were faced with the choice of either 

paying the $50 special occupational tax and registering with the Internal 

Revenue Service (and thus identifying his principal--the banker of the 

operation) or being personally liable for the 10 percent tax on all 

wagers he carried for the principal. Since this tax liability 'could be 

enforced by attaching all the runner's property or by a jail sentence, 

enforcement agencies were given additional leverage with 'Thich to pry 

the names of higher ups qut of the.runners. The Senate Report on the 

bill further stated that: "It is estimated that the revenue gain from 

this provision will be negligible. ,,32 Thus, credence could be given to 

the view that some Congressmen saw the wagering tax more as a crime 

fighting measure than as a revenue measure. 

30ACt of September 2, 1958, Pub. L. No. 85-859, Title I, § l5l(a), 
, '72 Stat. 1304 (now Int. Rev. Code of 1954, § 11401 (c)) . 

31S . Rep. No. 2090; 85th Congo 2d Sess.; 1958 U.S. Code Cong.& 
Ad. News 4457. 

32Id . at 4458. 
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. The amendment, however, did not have the effect -that Congres s 
I 

wanted. Congress had assumed that a runner was liable for -the $50 

occupational -tax imposed by § 41111 of the lnt. Rev. Code (1954), but not 

for the 10 percent excise tax imposed by § 4401. 33 vllien the Supreme 

34 Court clearly held, in United States v. Calarnaro, that runners .rere 

not subject to the $50 occupational tax, the fa.ilure to clost:) the 

loophole became clear. While Congress had changed the definition of 

those liaole for the 10 percent excise tax to specifically include those 

liable for the special $50 occupational tax, it did not change the 

definition of those who were liabl~ to pay the latter tax. Later cases 

confirmed this error by holding that runners and pickup men were sfill 

not liable for the $50 occupational tax and the 10 percent excise tax 

on wagers. 35 

3311 . . under present law he [the runner] is not liable for the 
10 percent excise tax on wagers, but only for the $50 occupational tax 
imposed by section 4411. II ld. at 4457. 

34354 U.S. 351 (1957). 

35United States v. Cooperstein, 221 F. Supp. 522 (1963). The 
circularity of definitions caused the congressional purpose to fail. 
Congress amended Int. Rev. Code of 1954 § 4401, which imposed a 10 
percent excise.tax on certain wagers; so that liability for the tax 
i'70uld now also fallon those who "ere to register w'ith the Internal 
Revenue Service under § 4412. HQIoTeVer, § 4412 only required those who 
i,ere liable for the $50 occupational tax under § 41111 to register. Since 
the Supre'me Court had held that § 4411 did not include runners and pickup 
men and the congressional amendment did not affect the definition of 
those required to pay the $50 occupational tax in § 4411, runners and 
pickup men were not liable for the 10 percent excise 'Gax imposed by 
§ 4401. 
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Congress has not moved to correct this ~rror. Bills have bee 

introduced in subseCluent attempts to include runners, but have not been 

passed. 36 

The biggest setback for the wagering tax provisions as a crime 

control measure came in 1968. In two companion cases, the Supreme Court 

held that assertion of the Fifth A~eridmentprivilege' against 

self-incrimination barred prosecution of indiv.iduals for violating 

the Federal ."ragering statutes. In the first case, !1archetti v . United 

States,37 the Court dealt with a conviction for conspiring to evade 

payment of the $50 occupational tax on wagers imposed by 26 U.S.C. § 441~ 

and failure to comply with the registration reCluirements of § 4412. The 

Court noted that all states, except Nevada, had. broad penal prohibitions 

against gambling and that information revealed in registering under the 

Federal wagering tax law was readily available to State and Federal law 

enforcement authorities. 38 From this, the Court concluded that Marchett~ 

36For example, in 1969, Senator McClellan introduced S. 1624 which 
placed a $100 occupational tax stamp reCluirement on "essential employees 
in gambling operations." The purpose was to create a broad-based 
liability for "rUnners", "bagmen", and anyone else involved in the 
gambling operation in order to more effectively pursue the principals. 
S. Rep. No. 91-840, 91st Congo 2d Sess., May 5,1970. A similar 
provision was also included in S. 431 the next year. The Sen~te Report 
stated that 

by reaching beyond the principals and agents to pickup men and 
other employees, S. 431 affords IRS a tool w"ith w"h;Lch to pierce 
the shield of silence too oftensurrolmding the activities of 
the gambling hierarchy. 

S. Rep. No. 92-764, 92d Congo 2d Sess. (1972). 

37390 U.S. 39 (1968). 

38Id . at 1~'8. 
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"Tas reC].uireO. , on pain of criminal prosecution, to provide information 
which he might reasonably suppose ,iQuld be available to prosecuting 
authorities, and I'lhich would surely prove a significant "link in a 
chain" of evidence tending to establish his guilt . . . . It would 
appear to follow that petitioner's assertion of the privilege 
[against self-incrimination] as a defense to this prosecution Ivas 
entirely proper

3 
and accordingly should have sufficed to prevent 

his conviction. 9 

The Court dismissed the government t s contentions that Marchetti did not 

have stahding to ~ssert the self-incrimination privilege 4O' and that the 

"reC].uired records doctrine, \I as enunciated 

applied to the gambling information on the 

in Shapiro v . United Stat.es, 41 
1 . 

tax forms. ~2 

In Grosso v. United States43 the Court reversed a convi,ction for 

failure to pay the 10' percent excise tax on wagering as well as the $50' 

occupational tax. The reversal was on the same grounds as Marchetti, 

the privilege against self-incrimination, but it had additional 

significance because it was applied to the Federal excise tax on wagers. 44 

The excise tax provisions, while calling for a monthly statement showing 

the amounts wagered, 1~5 did not reC].uire that the district internal 

revenue offices furnish the names of registrants to prosecutors, as the 

$50' special occupational tax did. The Court noted, however, that the 

general practice of the Revenue Service was to make this information 

available to the prosecuting authorities. ConseC].uently, 

3910.. at 48-l~9. 

40'10.. at 5O'-5~. 

41335·U.~. 1 (1940). 

42390' U.S. at 56-57. 

43390 U.S. 62 (l96?). 

1~4See Int. Rev. Code of 1954 § § 440'1-4405. 

4'5Treas. Reg. § 44.60l1(a)-1(a) (1955). 
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. . . those liable for payment of the excise tax may reasonably 
expect that information obtainable from its payment . . . will 
ultimatel~6be proffered to state and Federal prosecuting 
officers. 

In 'ooth cases, the Court refused the government 1 s request that 

they preserve the validity of the w'agering tax registration provisions 

by implying restrictions upon the use of information that prosecutors 

could obtain from them. The Court stated that it was up to Congress and 

not the courts to determine whether immunit;y from prosecution on the 

basis of information obtained from we.gering tax registration should be 

established. 47 The Court in both cases also stressed that the tax on 

wagering itself was not unconstitutional, and that they were only 

holding ltthat those who properly asserted the constitutional privilege 

as to these provisions may not be criminally punished'for failure to 

comply ,.,ith their requirements. 1148 The E!ffect of these two decisions 

was that under the vTagering tax law, as it stood in 1968, no one could 

be criminally punished for noncompliance. Consequently, forfeiture 

46390 U.s. 62, 66. 

47 Moreover, the imposition.of such restrictions would 
necessarily oblige state prosecuting authorities to establish 
in each case that their evidence ,.,as untainted by any connection 
with informa.tion obtained as a consequence of the wagering 
taxes; the Federal requirements would thus be protected only 
at the cost of hampering, perhaps seriously, enforcement of 
State prohibitions against gambling. We cannot 'know hovT 
Congress would assess the competing demands of the Federa.l 
treasury and of State gambling prohibitions; we are, however, 
entirely certain that the Constitution has entrusted to 
Congress, and nqt to this Court, the task of striking an 
appropriate balance among such values. We therefore must 
d.ecide that it would be improper for the Court to impose· 
restrictions of the kind urged by the United States. 

390 u.s. 59-60. 
(I 

.48390 u.s. 39, 61. 
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proceedings, which would also be reduced in effectiveness by a later 

Supreme Court decision, and civil collection suits \·rere the only means 

left to enforce the wagering tax. 

Congressional reaction to the Court's decision came swiftly. 

In less than nine months after the decisions were handed dovTn, the 

provision of the J;nternal Revenue Code calling for the disclosure to 

pro$ecuting officials of the list of people who paid special occupational 

taxes was repealed, when the Congress enacted gun control legislation. 49 

The section of the Code calling for conspicuous placement of stamps 

49Act of October 22, 1968, Pub. L. No. 90-618 § 203, 82 Stat. 
1235. 

There is no doubt that this change was in response to the 
recent Supreme Court decisions on the Fifth Amendment self-incrimination 
problem. The Senate Report stated: 

This section provides for the repeal of section 6107 of the 
Internal Revenue Code of 1954 relating to disclosure of the 
identity of persons paying special (occupational) tax vThich 
was subjected to criticism in the three cases handed dovm by 
the Supreme Court on January 29, 1968. The repeal of this 
section should make it completely clear that it is not the 
desire or intent of the Congress that the entire system of 
Federal taxation be rendered impotent or ineffectual because 
a State or local jurisdiction has a law' rendering aspects of 
the activity illegal. The Federal taxing power is of such 
fundamenta.l importanoe that it 'is difficult to conceive that 
it was the intent of the framers of the Constitution that the 
act of a State or local government could thwart the effective 
operation of the internal revenue la,.s of the United States. 
Since the section no longer serves any useful purpose, and 
since it now' jeopardizes the effective operation of the internal 
revenue laws, it should be repealed. 

S. Rep. No. 1501, 90th Congo 2d. Sess. 52 (1968). 
The three cases referred to in the report 'tTere Marchetti, Grosso, 

and Haynes y. United states (390 U.S. 85, 1968) where an individual was 
charged \vith Violating 26 U.S.C. § 5851, a tax statute which was part 
of a regulatory scheme calling for the taxation and registration of 
certain 'classes of firearms used chiefly by persons engaged in iI.legal 
activity. As in Marchetti and Grosso, the Haynes Court had held that 
a claim of the privilege against self-incrimination would be a,complete 

'defense to a prosecution for failure to register or for a possession 
or an unregist'ered gun charge. 
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denoting payT(lent of special occupational taxes ,vas also amended to 

exclude those who purchased the occupational wagering tax stamp.50 

The purpose of these changes was to eliminate the self-incrimination 

problem that was bro'dght out in the Marchetti line of cases. 5l However, 

Congress had only done away ,vith the requirement that the Internal 

Revenue Service disclose names of those who paid the special wagering 

occupational tax. They did not forbid their disclosure. 52 There was. 

still the possibility of wagering tax information being volunteered to 

prosecutors, leading to a self-incrimination defense similar to that of 

Marchetti and Grosso. This possibility caused the 

Intelligence Division [of the Internal Revenue Service] to 
discontinue criminal investigations directed toward prosecution 
for failure to register and pay the occupational tax and willful 
failure to file :-ragering excise tax returns except for cases 
involving legal wagering operations. 53 

While the criminal sanct,ions for evading wagering taxes were 

,nul,lified by Marchetti and Grosso, the civil forfeiture lav still 

remained available as a means of hindering gambling operations. The Code54 

provided that money or other property confiscated ·from a gambler who was 

liable for but did not pay the Imgering excise tax or the special 

occupational tax, was subject to civil forfeiture proceedings as 

50 Act of October 22, 1968, Pub. L. No. 90-618, 9 204, 82 Stat. 
1235. 

51See note 49 supra. 

52In the case of firearms registration, however, the Congress did 
provide 'that registration information could not be used directly or 
indirectly against the: registrant in any criminal pro,ceeding. Act of 
October 22, 1968, Pub. L. No. 90-618, Title II, § 201, 82 Stat. 1232 
(nov 26u.s.c. 5848). 

53SUllLmary of Testimony~ supra note 14, at 2. 

'54 . 26 U.S.C. §§ 4401(a), 4411,7203,7302 (1954). 
I':'; 
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property irttended to be used in violating provisions of the Internal 

Revenue la1-Ts. Thus, if law enforcement agencies could raid the "banks" 

of large numbers, policy or bookmaking operations they could confiscate 

the money seized and force the gamblers to pay winners oui;, of their cnm 

pockets or caUGe them to fail to payoff the winners. If enough of the 

gambler's money was forfeited, he would be forced to stop operating (of 

course, the same result could probably be effectuated under local law). 

Prior to Marchetti, there seemed to be no problem· in enforcing 

civil forfeitures. 55 After the Marchetti decision, however, one Federal 

appellate court took the position that the civil forfeiture of the 

gambling pr.operty for noncompliance with the wagering tax laws had a 

coercive effect similar to the criminal sanctions--that the gambler 1ms 

forced either to pay the tax and give incrimina,ting evidence against 

himself or be subject to the forfeiture of the gambling property. It 

held, therefore, that this was an impermissible choice under the Fourth 

and Fifth Amendments. 56 On the other hand, another Federal appellate 

court held that the Marchetti privilege against self-incrimination for 

criminal offenses did not,apply to forfeiture of property that arises 

from the same violation: liThe mere fact that an exclusionary rule of 

evidence may prevent a conviction for the criminal offense of violating 

the Itlternal Revenue law"s, does not expunge ci vil liability for payment 

55United States v. Currency in Total Amount of :~2,223.40, 157 F. 
Supp. 300 (D.C. Ill. 1957); United states v. Grossman, 315 F.2d 91~ (2d 
Cir. 1963) . 

. 56United States v. United States Coin and Currency in the Amount 
of $8,674.00, 393 F.2d 499 (7th. Cir. 196sr:- The Court concluded by 
saying: "As a practical matter Marchetti means that such violations are 
no longer punish.able directly. It follovTs th.at they should not be 
punished indirectly through forfeiture ,", 393F . 2d at 500. 



NATIONAL GAMBLING COMMISSION 
Cornell Study-~393 

.' 

of the tax. 1157 The Supreme Court finally reconciled these two views in 

1970 in United States v. United States Coin and Currency58 by holding 

that the Fifth Amendment privilege could prop'erly be asserted to defeat 

a forfeiture 'proceeding of property seized from a gambler "Vrho had not 

paid the "Vragering tax. The Court reasoned that since the forfeiture 

of property was by reason of the offense ~ommitted, the forfeiture 

proceedings were criminal in nature allchough civil in form and the 

Fifth Amendment privilege applied. 

57United States v. One 1965 Buick~ 392 F.2d 672, 676 (6th Cir ll vacated and remanded, 402 U.S. 937 (1970). II 
--. \~, 

58401 U.S. 715 (1970): 

1968) , 

The Government now relies heavily on the fact that Marchetti and 
Grosso only held that Ira claim of privilege preclude~ a criminal 
conviction premised on failure to pay the tax." [Emphasis 
supplied. ] It argues that just as it may collect taxes i~ a 
civil action, the Government may also initiate forfeiture proceedings 
--which are also formally civil in nai:;ure--without offending 
Marchetti and Grosso. But as Boyfr v.United States, 116 U.S. 616, 
634 (1886), makes clear, "proceedings instituted for the purpose 
of declaring the forfeiture of a man's property ~ reason of 
offences committed ~ him, though they may be civil in form, 
are in their nature criminal" for Fifth Amendment purposes. 
[Emphasis supplied.] From the relevant constitutional standpoint 
there is no difference bet"Vreen a man 'who IIforfeits" $8,674 
because he has used the money in illegal gambling activities and 
a man who pays a "cl'imina1 fine" of $8,674 as a result of the 
same course of conduct. Tn both instances, money liability is 
pred:iJ::ated upon a l~inding of the mmer' s wrongful conduct; in both 
cases, the Fifth Amendment applies with eClual force. See also 
One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 700 (1965). 

401 U.S. at 718. ' 
When the forfeiture statutes are viewed in tHeir entirety, it 
is manifest that they are intended to impose a penalty Only upon 
those who 'are significantly involved in a criminal enterprise. 
It follows from Boyd, Marchetti, and Grosso that ·the Fifth 
Amendment's privilege may properly be invoked "in these proceeqings. • 

401 U.S. at 721-722. . 
For a detailed'analysis of the reasoning of the o~tcome of 'thi~ 

case, see Constitutional Law- Fifth Amendment's Privilege Against' 
Self-Incrimination Proper Defense in Civil Suits Involving Federal 
Wagering Tax Statutes - Marchetti y. United States and Grosso v.United 
States Extended, 33 Albany L. Rev. 158 (1968).. ", 
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With this decision, it seemed that the Federal wagering tax lavs 

yrere useless in penalizing gamblers effectively. However, there seemed 

to be no urgent cry to amend the tax lavrs to overcome their constitutional 

deficiencies in the criminal punishment area. One reason for this 

was the Internal Revenue Service's continued lack of enthusiasm for 

the \·ragering tax lay7s because they perceived enforcement difficulties 3 

little actual revenue, and viewed the tax merely as a way to get Federal 

tax authorities in the crime fighting business, 59 'YThich was not a job 

the Internal Revenue Service particularly desired. The Department of 

the Treasury did not push to amend the enforcement defects in the layr. 

Another important reason for the lack of urgency in repairing 

the organized crime fighting aspect of the wagering tax lai" may have been 

the Organized Crime Control Act of 1970. 60 Title VIII of this Act put 

the Federal government directly involved in the enforcement of criminal 

sanctions against local organized gambling,61 Since there was now an 

alternate method for the Federal government to fight organized gambling, 

the amending of the tax laws for that purpose no longer seemed necessary. 

Conseq,uently, while bills 'Yrere introduced to correct the constitutional 

59Legislative History, supra note 10~ at 4-5. 

60 Act of October 15, 1970, Pub. L. No. 91-452, 84 Stat. 922. 

61Title VIII became 18 U.S.C. §§ 1511, 1955 (1970). It provides 
penalties of fines of up to $20,000 and up to five years imprisorunent 
for conducting, financing or managing gambling operations that have been 
in continuous operation for more than thirty days, or have a gross 
revenue of more than $2,000 on any single day that involves more than 
five people, or for ·tw'o or more people to conspire to obstruct the 
enforcement of ihe Cl~:im:inallaws of a State wi thintent to facilitate an 
illegal gambling business. 

COllgress rested its pover to enact such legislation on a 
finding that organized crime and hence organized gambling, affected 
interstate commerce. 
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difficult.ies raised by' Marchetti and Grosso, they cliO. not get the 

support needed to become law. 62 Ironically, it was the noticeable 

failure of the 195i wagering tax lalv to suppress organized crime or 

even organized gambling, which served as a factor in the drafting and 

passage of title VIII of the Organized Crime Control Act of 1970. 63 

62 . 84 ( ) See, ~, S. Rep. No. 91- 0, 91st Cong.,2d Sess. 1970 
which accompanied S. 1621~, supra note 36. The bjll sought to: 
(1) Raise the occupational tax to $1,000 per annum for principals and' 
agents; (2) Impose an occupational ta..x.. of $100 on punchboard operators, 
pickup men, and other employees; (3) Affirmatively prohibit the Internal 
Rev!=nue Service from disclosing to outside sources any information 
submi tted by the taxpaying gambler; (1~) Abolish the minimum mandatory 
penalty for a nomrillful violation and establish a separate penalty 
provision, and; (5) Provide for the restrictive use of certain testimony 
provided by a ,yitness under compulsion. This report pointed out that 
organized crime was a grave threat to America, that illegal gambling 
.ras the single largest sourc:e of illicit income for organized crime and 
that under.,~chetti and Grosso the present w·agering tax la.,s .,ere 
unenforceahlel\nd that these proposed amendments to the wage:dng tax 
laws would c.:0rrect that, bring in needed revenue, and fight crime; 
and yet the bill could not gain the support needed for enactment. 

63The attention of the subcommittee Ivas also directed at a 
major city where extensive police corruption has reportedly 
existed. Shortly after passage of the .ragering tax laws in 1951, 
efforts were made by agents of the Internal Revenue Service to 
coordinate their activities with the city's vice squad, but after 
a large percentage of the joint raids were unsuccessful, 
investigation discloqed that the vice squad members, almost to 
a man, were being paid off by lottery operators and bookmakers. 
Federal authorities were unable to develop viable tax evasion 
cases, and in the local trials of the police officers involved, 
numerous members of the police force came for""ard to testify that 
they lvould not believe either the Federal or State offioers Ivho 
testified for the prosecution. None of the local policemen were 
convicted. 

The effect of such police corruption is f;itultifying on 
Federal-State cooperation in the campaign against organized 
gambling. This inability of Federal agencies ,properly to enforce 
the statutes within their jurisdiction is an important basis for 
the Congress to.takeaction in this area. 

S. Rep. No. 91-617, 91stCong. 1st Sess., (1969), which accompanied 
S. 30, which became the Organized Crime Control Act ,of 1970. 

I:' 
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Even though the criminal and civil penalties for noncompliance 

with the 1970 wagering tax law "rere inoperative because of the 

self-incrimination immunity, it 1-laS still possible to use the taxla,vs 

to hinder those 1orho owned the banks of the illegal bookmakers and 

lotteries by holding those engaged in illegal bookmaking ahd lottery 

operations liable for the 10 percent excise tax itself on all wagers 

they received. The Marchetti court had made that Clear,64 as did later 

cases. 65 Assessing these operators the tax that they owed all at 

once could. severely hurt them financially. While the amount they' 

owed 1-TOuld be an estimate, because most illegal operators would not 

normally keep records, previous cases had allowed such estimates. 66 

Further, since the i-Tagering tax was' an excise tax and not an income tax, 

the taxpayer had to pay the tax immediately and then sue for a refund. 

He was not allowed to contest the tax and then pay after a final 

6411We emphasize that we do not hold that tht:::se wagering tax 
provisions are as such c'onstitutionally impermissible; "re hold only that 
those who properly assert the constitutional privilege as to these 
provisions may not be criminally punished for failure to comply with 
their re'luirements.IIMarchetti v. United Sta,tes, 390 U.S. at 61 (1968). 

65Urban v. United States, 445 F.2d 641 (5th Cir.), cert. denied, 
404 U.S. 1015 (1971). 

66 ( See, ~, Hodoh v. United States, 153 F. Supp. 822 S.D. N.Y. 
1957). There, a gambling taxpayer did not keep records. The Court held 
it was proper to estimate the excise taxes owed on the basis of 
statements made by police, taxpayers' solicitors, and the Internal 
Revenue agents' own experience. 
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determination of liability. 67 Since the profi.t margin of a bookmaker 

is only 5 to 6 percent and that of a lottery operator is 5 1/2 percent, 68 

the assessment of a lump sum, tax liability of approximately 10 percent 

would at a minimum put a severe financial strain on them or more 

probably lead to attachment of all their property to pay tIle tax 

67Trent v. United States, 41j·2 F.2d 405 (6th Cir. 19(1). The 
Court held that the wagering tax itself, and the assessment and 
collection procedure under 26 U.S.C. §§ 4LrOl,4421, 6331, 7421(a) 
(which allows the government 1;0 re'luire the taxpayer to pay the 
assessment first and then litigate the 'luestion of liability) 
vrere constitutional. 

For additional cases, see Hamilton v. United States, 309 F. 
Supp. 468 (S.D. N.Y. 1969), aff'd, 429 F.2d 427 (2d Cir.), cert. denied 
401 U.S. 913 (1970). 'While the otb.er cases did not discuss-:-c;r 
merely assumed, that the Marchetti decisinn would protect gamblers from 
criminal liability if they gave evidence to contest the amount of 
liability, this Court decided that there was no self-incrimination 
problem because the gambler could \orait for the statute of limitation 
for his illegal gambling activities to run and then sue for a 'refund 
on the assessed wagering tax. McAlister v. Cohen et. al., 70-1 U.B.T.C. 
~1T 15', 943. - -

While 26 U.S.C. § 7421(a) provides that no su{'t to prevent the 
collection of taxes shall be maintained there are judicial exceptions 
to this statute. A gambler would have to show either that the 
government could not possibly win its case in court or that there are 
special e'lui table circumst'ances vrhich make the collection of the tax 
liability from him unjust in order to get an injunction to PTevent the 
government from enforcing the wagering tax liability. See Trent v. 
United States, id.; McAlister v. Cohen et ,al. id. 

68See generally Easy Monef, supra note 18. 
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liability. 69 'fheir gambling operation ","ould be crippled or destroyed. 

"lhether this type of a.pproach would have been successful in terms 

of enforcement costs, revenue raised, and gambling operations shut dovm~ 

is only speculative, since the Internal Revenue Service stopped all 

enforcement efforts against wagering tax violators in 1968 after the 

Marchetti and Grosso decisions. 70 

At the same time that these enforcement difficulties developed, 

a relatively unforeseen corollary effect of the vragering tax began to 

emerge: . the effect ~n the decriminalization process. 7l 

The effect is tivo-fold. Fir st, by· taxing legal operat ions, the 

government has created a substantia.l impediment tOivards competition 

with illegal g81nbling .72 Second, by imposing levies. on state run 

operations, the government is pre-empting a State income source.;.-it is 

competing for revenues with the states.73 

69see Cole v. Cardoza, 441 F. 2d 1337 (6th Cir. 1971), where a 
lottery operator was assessed $14,744.58 in vragering tax liabilities 
and a lien vlaS put on his· home. The court held that the assessment 
was neither an unconstitutional bill of attainder nor a violation of 
the Fifth Amendment privilege against self-incrimination. 

Roweve~', this case also pqints out a potential problem vTith 
·t~x liens on gamblers property. In this case both the gambler and bis 
wife ovmed the house by the entirety . Since only the husband-gambler 
ovTed the taxes, tbe court held that under State lavl it vTas improper to 
put a tax lien on the house, because it put a cloud on the wife's 
portion o·f the title. 

70Legislative History, supra note 10, at 7. 

'71 
See generally Easy Noney,_ supra note 18. 

72See text accompanying note 21 supra. 

'73 ' 
See IJegislative History, supra note 10, at 41. 
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Such an effect vTaS partially foreseen in the original exemption 

of State run parimutual operations and of casino-type gambling. It 

became much more apparent when the New Hampshire Svreepstakes began 

operation in 1964. A subseCluent amendment vTaS added to the 1951 Act to 

exempt State run lotteries where the "ultimate vtinners a:re determined 

by the result of a horse race. ,,74 

The Internal Revenue Service expressed +,he opinion in Narch, 1974 

that none of the State lotteries were then operating in accordance with 

the exemption. 75 HOvrever, the Treasury Department has been reluctant to 

enforce the tax on State lotteries. 

The grOi'ring possibilities of the establishment of more and 

different legal grulles by the states 76 may necessitate some amendment 

to the vTagering tax so as not to hamper State 'efforts either to raise 

revenue, or to compete with organized crime. 77 It must be reiterated, 

75Legislative History, supra note 10, at 41; Sununary of Testimony 
supra, note 14, at 45. 

lilt has led to silly technical manuevering' by the lottery states 
and is bound to produce more legal contortions as other legal games 
are introduced." Easy Mo'ney, supra note 18, at 83. 

76See , ~., Legal Galllbling in New York:· A Discussion of Numbers 
and Sports Be'\jting (1972). 

77 The competition aspect is most significant in terms of number9 
and sports betting. A 10 percent tax would make these activities 
totally unfeasible. See LegalGambling, supra note 76, at 49-55. 

Revenue raising and effective competition may be mutually 
exclusiv~ goals. See Legal Gambling, supra note 76, at 1-21 ; Easy Money, , 
supra note 18, at 2. 
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however, that the vagering tax is not broad in scope. It does not nov 

cover casino-type gambling. Moreover, any great nmuber of new exemptions 

could narr017 the Act to reach only illegal operations--thus posing Tenth 

Amendment problems. 78 

IV. THE 1974 AMENDMENTS 

From 1968 to the present there has been no enforcement activity in 

relation to the 1Tagering tax la1Ts. However, it appears that this ~ill 

soon change because of an amendment to the vagering tax laws enacted in, 

late October, 1974., This change gave the vragering tax laws a drastic 

overhaul probably leading to a serious effort to enforce the law. The 

cha.nges consist of lovering the excise tax on wagers from 10 percent 

to 2 percent and raising the occupational tax from $50 to $500. In 

addition,no wagering tax information from any ta,x return or registration 

may be disclosed except in enforcing the civil or criminal tax laws. 

Finally, no tax docwnent, such as a tax stamp, tax return, or 

registration, possessed by a taxpayer, can be used against the taxpayer 

in any criminal proceeding, except ·those connected with the enforcement 

,of the t~x la'lis. 79 The conference report on the bill specifically 

stated that the new prOVisions prohibiting disclosure or use of 

vragering tax information in all but tax cases were a response to the 

Marchetti-Grosso immunity problems and concluded by saying: flIt is 

expected that these changes in the law will remove any constitutional 

78See Federal Regulation of Gambling: Betting on a Long 
L. J. 588 (1957), citing a similar occurrence vTith li9.uor taxes. 
United States v. Constantine, 296 u.s. 287 (1935). 

79Pub . L. No. 93-499 § 3 (Oncober 29, 1974). 

Shot, 57 Geo. 
See 
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problems regarding enforcement of the wagering taxes. IISO 

Hhether Congressional expectations are met, of course:, depends on 

the COUl~tS. If ttiey vie.T these safeguards to non-tax criminal liabilities 

as effective enough to remove any "real and appreciable ll danger of 

self-incrimination, then the tax la.Ts on wagering. ,vi th their accompanying 

civil and criminal penalties, can once again be enforced. While a future 

Supreme Court decision will definitely tell us if the self-incrimination 

problem has been overcome, it can fairly safely be assumed, based on past 

Court decisions, that the problem has been solved. This judgment is 

SOThe Conference Conwittee observed: 
The amendment also provides specific restrictions as to the 

disclosure and use of information pertaining to taxpayer 
compliance ,vith Federal '·Tagering taxes. Although existing law 
(sec. 6103) provides broad limitations on the publicity of 
income tax returns, no such restrictions exist for returns 
and other documents related to the wagering taxes. In 1968 
Congress repealed section 6107 of the Internal Revenue· Code 
which provided for public inspection of the names of all 
persbns paying occupational taxes, including the wagering 
occupational tax. Despite this repeal, current la.[. remains 
ambiguous in that no specific provision exists barring 
disclosure of wagering tax information. 

Consequently, to resolve any remaining doubts which may 
exist under the rationale of the Marchetti v. United States 
(390 U.S. 39 (1968)) .and Grosso v. United States (390 U.S. 
62 (1968)) cases, the amendment provides that no Treasury 
Department official or employee may disclose, except in 
connection vrith the administration or enforcement of internal 
revenue taxes, any document or record supp.lied by a taxpayer 
in connectibn with such taxes, or any information obtained 
through any such documents or records. Additionally, the 
amendment provides that certain documents related to the 
wagering taxes, and information obtained through such 
documents, may not be used against the t.axpayer in any 
criminal proceeding, except in connection w·ith the 
administration or enforcement of internal . revenue taxes. 

It is expected. that these changes in the law will remove 
any constitutional problems regarding enforcement of the 
wagering taxes. 

Conference Rep. No. 93-1401, 93rd Congo 2d Sess., 1974 U.S. Code 
Congo & Ad. News 6168, 6169. 
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based on the cases Of Haynes v. United States81 and United States v. 

Freed. 82 In Haynes, the petitioner was charged with failing to register 

a gun as required by law. 83 The Court noted: 

The registration requirement is thus directed principally 
at t'hose persons who have obtained possession of a firearm 
,vi thout complying with the Act r s other requirement s, and 'l:iho 
therefore are inune'diately threatened by criminal prosecutions 
under §§ 5851 and 5861. They are unmistakably persons 
"inherently suspect of criminal activities."84 

Because of the relationship between registration and criminal law 

violation, "[t]he hazards of incrimination created by the registration 

requirement can thus only be termed i real and appreciable. I 0
8 5 This 

meant that under the Marchetti rationale the Fifth Amendment privilege 

against self-incrimination was a complete defense to criminal charges 

based on the failure to register. Following the Haynes decision, 

however, Congress revised the National Firearms Act. The revised 

Act provided that only transferors had to or could register certain 

firearms,86 (the transferee had to supply fingerprint,s and a photograph 

for the transfer registration)87 and that 

81390 U.S. 85 (1968). 

82401 U.S. 601 (1971). 

83 6 ' 2 U.S.C. § 5851. 

81t390 U.S. at 96. 

85 
Id. at 97 

86 
26 U.S.C. § 5841. 

87
26 U.S.C. § 5812(a) . 
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no information or evidence provided in compliance "lith the 
registration or transfer provisions of the Act can be used, 
directly or indirectly, as evidence against the registrant 
or applicant "in a criminal proceeding with respect to a 
violation of lay, occurring prior to or concurrently ylith 
the filing of the application or registration, or the 
compiling Qf the records cqntaining the information or 
evidence. ,,1:)8 

These changes, in addition to the policy of the Internal Revenue Service, 

as ~ matter of practice, not to make firearm registration information 

available to State or other Federal authorities, led the Supreme Court 

in United States v. Freed89 to hold that 

the claimant is not confront,ed by "substantial and Ireall" 
but merely "trifling or imaginary hazards of incrimination "_
first by reason of the statutory barrier against use in a 
prosecution for prior or concurrent offenses, and second by 
reason of the unavailability of the registration data, as a 
matter of administration, to local, State, ahd other Federal 
agencies. 

The Fift b. Amendment self-incrimination privilege ,.,as, therefore, no 

longer a defense to a criminal prosecution for failing to register a 

firearm as required by law. 

The new ,-ragering tax laws follow the legal pattern sustained in 

the Freed case. There is a provision for nondisclosure of registration 

and tax return information,90 and a prohibition against use of any 

wagering tax document required to be kept by the taxpayer in any 

8826 U.S.C. § 5848. 

89401 U.S. 601, 606 (1971). 

90
26 U.S.C. 4424(a). In the Freed case the nondisclosure was 

only by administrative practice; in the wagering tax, it is by statute. 
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t "1 "1 91 non- ax cr~m~ha or c~v~ case. 'Ifuile the neVTi·ragering tax laws do 

not specifically bar the use of non-taxpayer possessed wagering tax 

documents from use in civil or criminal prosecutions, the courts vould 

probably bar such use as it did in Murphy v. vlaterfront Commission of 

New York Harbor. 92 i~1ile the Court refused to make a similar ruling in 

the Marchetti and Grosso decisions, it .ras beca.use the;)r felt that 

Congress did not intend such a restriction on the use of wagering tax 

93 ' 94 information, but this clearly ~s not true now. Thus, the probability 

of constitutional barriers to the enforcement of the wagering tax lavs 

appears slight. 

9126u. S. C. § 1.~424(c). In the case of the firearms reglstration 
statute, the use of any information obtained from any firearm 
registration is prohibited from being used in any non-firearm criminal 
proceeding; it does not depend on vrhose possession the documents are 
in. (26 U.S.C. § 5848). 

92
378 U.S. 52 (1964). Here, the Court took a State immunity 

sta.tute for vritnesses in State proceedings and broadened it to preclude 
Federal authorities from using information gained by such compelled 
testimony to keep the Sta,te immunity statute from running afoul of 
the Fifth Amendment's privilege against self-incrimination. 

93The terms of the vragering tax system malee. quite plain 
that Congress intended informa~ion obtained as a consequence 
of registration and payment of the occupational tax to be 
provided to interested prosecuting authorities. See 26 U.S.C. 
§ 6107. This has evidently been the consistent practice of the 
Revenue Service. We must therefore assume that the imposition 
of use-restrictions would directly preclude effectuation of a 
significant element of Congress' purposes in adopting the 
vagering taxes. 

Marchetti v. United States, 390 U.S. at 58-59 (1968). 

94seenote 58 supra. 
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Along with these changes in la;'l, the Department of the Treasury 

has transferred responsibility for the enforcement of the wagering tax 

laws from its Intelligence Division to the B~reau of Alcohol, Tobacco, 

and Firearms. 95 This apparently indicates that the Department feels that 

the new law presents valid enforcement opportunities and these 

opportunities will be pursued. It may also indicate a recognition that 

the wagering tax is of more importance as a crime fighting than a 

revenue raising measure. 

However, the immunity provisions of the new ;'Tagei"ing tax laws 

could cause some problems for State law enforcement agencies. If a 

gambler did register and pay the Federal taxes on wagering and then was 

brought to trial by state authorities for violation of State 

antigambling la;'Ts, he could raise the issue that State evidence against 

him was procured from leads gained from his tax registration or returns. 

It would, thus, 'be tainted and suppressible. 96 If this issue is raised, 

it ;'Till be incumbent on the State authorities to convince the Court that 

the evidence it introduces is not the product of wagering tax information 

supplied by' the gambler ,97 something ~vhich may be hard to do. The 

95U. S. Dept. of the Treasury. Dept. Order 221-3, December 24, 1974. 
See also Scott, Enforcing Gambling Tax Pushed, Washington Post, January 
10, 1975 at 24, col. 2. 

9 6"Evidence gathered illegally, i. e. agains·t a constitutional' 
right, is tainted, 'fruit .. of the poisonous tree', and ,vill not be 
admitted as evidence." Nardone v. United States, 308 U.S. 338 (1939). 

97"Once it becomes apparent that the issue [tainted evidence] is 
in the case '[citation omitted], the goverriment bears the burden of . 
convincing the Court that evi'dence it seeks to introduce at a criminal 
trial was not obtained by it in violation of a defendant's constitutional 
rights." United States v. Schipani', 289 F. Supp. 43, 54 (S.D. N.Y. 1968), 
aff'd, 435 F.2d 26 (2d Cir. 1970), .cert. denied, 401 U.S. 983 (1971). 
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Supreme Court foreshadowed this problem in the Marchetti decision, when 

it refused to impose immunity restrictions on the wagering tax 

information: 

Moreover, the imposition of such restrictions would necessarily 
oblige State prosecuting authorities to establish in each case 
that their evidence ,vas untainted by any conn~ction with 
information obtained. as a. consequence of the wagering taxes; 
the Fede'ral requirements would thus be protected only at the 
cost of' hampering, perhaps seriously, enforcement of State 
prohibitions against gambling. 98 

Whether the Internal Revenue Service can safegaurd its wagering 

tax information to the extent required in order to preclude the tainted 

evidence issue from being raised, is a question that has to await future 

judicial decision. If the answer is in the negative, many gamblers may 

pay the wagering taxes, feeling that $500 per year plus 2 percent of 

their gross take is a good price to pay. for immunity from state 

criminal prosecution,99 

V. CONCLUSION: THE WAGERING EXCISE TAX 

While the new immunity provisions may make the wagering taxes and 

their accompanying civil and criminal J?enalties enforceable, the change 

from a 10 percent to a 2 percent excise tax on wagers takes much of the 

sting out of the law. Illegal gambling operators can much more easily 

98Marchetti v. United States, 390 U.S. 39,59 (1968). 

99Gamblers could decrease tlleir payouts to ·vrinners or slightly 
cut their p~otection payouts. to law enforcement to cover these 2 

. percent "insurance premiums from State criminal prosecution." A very 
enterprising gambler might even stage a "Watergate break-in" in reverse 
at distr.ict Internal Revenue Service offices to make sure that there is 
a "tainted evidence issue.tI 
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afford to pay 2 percent of their gross take than 10 percent. }lhile, the 

criminal penalties for avoiding the payment of the taxes i·rill not be 

affected by the change (still up to a $10,000 fine and/or up to 5 years 

imprisonment) the civil penalties, the assessment of taxes oi-led, will be 

substantially reduced. Thus, Congress may have put life back'into the 

effect of the Federal tax laws on organized. crimin'al gambling, but at the 

same time, it may have weakened that effect because of the decreased rate 

of tax. 

On the other hand, the 2 percent tax may actually increase 

revenues. Voluntary compliance (especially with the absence of a 

disclosure jeopardy) may increase. Certainly there is less incentive to 

avoid the tax.
100 

Furthermore, the ability of legal eames to compete 

has been enhanced. The legitimate bookies appear more than ifilling to 

absorb a 2 percent tax for increased business. 

The low'ering of the tax could affect 'the potential feasibility of 

other proposed decriminalizations. Congress may have attempted to avoid 

the politically awk'lfard decision of removing the tax altogether (and 

thus condone gambling) while at the same time allovring the states 

realistic alternatives in making their own decisions. 

The new amendment, however, may not have removed all of the 

confliCtd' .. ng interests, which worked against' the 1951 Act. (, ft~though the 

101ferihg of the tax to 2 percent may increase actual revehue, the 
. 

Treasury Department will still need more manpower to effectively enforce 

the law. This need for manpower may be eve!}\~ore acute if local 

100The Treasury Department adheres~t,q~ t.tlat 
Testimony, supra' note 14, at 4. 

analysis. 

() 



iTATIONAL GAMBLING COMMISSION 
Cornell Study--l\o8 

authorities are reluctant to cooperate in investigations YThich may 

result in tainted evidence--inadmissible in local trials. 

If the immunity provisions can be viewed as an attempt to bolster 

the anticrime impact of the statute, ,its resultant potential for lack of 

cooperation with other enforcement agencies may reduce the ability of 

the Treasury Department to impose criminal sanctions for avoidance of 

tax. Indeed, if the 1951 Act was an att'empt to effectuate a national 

commitment to fight organized crime by makinp; national resources 

available to local officials, that purpose may have now been injured. 

Further, while the immunity provision by itself may increase the 

possibility of tax-based criminal sanctions, it reduces the possibility 

of imposing more general criminal sanctions. ~oreover, while tax revenues 

may in fact increase, the potential revenue source has decreased. Indeed, 

the ability of the tax to hurt organized crime by way of excise penalty 

has decreased. Hm.;rever, the ability to attack organized crime by way of 

competition has improved, yet even a 2 percent tax may prove too much. 

It has not been accompanied by a concerted decision to compete for revenue 

with organized crime. 

As the discussion above seeks to point out, the major difficulty 

with the amendments may be that they do little to clarify the purpose of 

the wagering tax. Is it a revenue measure or an anticrime measure? 

Does it attempt to accomplish cross purposes by the 1951 wishful reliance 

on tax laws? Or has it effectively reconciled the conflicts by 

compromise? Without an enunciation of purpose in light of a national 

gambling policy, the yragering tax may be little more than a patchlvork 

measure with eontradictory significance. 
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VI. TIlE FEDERAL INCOME TAX AND GAMBLING 

The Internal Revenue Code has an impact on ga.mbling beyond the 

operation of its various excise tax provisions. Income from gambling 

activi ties, vThether legal or illegal, is also includable in gross income 

under the general Federal income tax.101. The tax treatrllent of gambling 

transactions j.s similar to that of other illegal activities--that is, 

there is no distinction as to the lawfulness of the source of gain. 102 

There are only two income tax provisions which relate specifically 

to gambling. LR.C. § l65(d) limits the deductibility of ganibling losses 

to the extent of gambling winnings
l03 

and Information Form 1099 requires 

101 6 6 2 U. S. C. § 1. See,~, vleiner v. COJ11.missioner, 10 B. T .A. 
905 (1928) (card playing); Droge v. Commissioner, 35 B.T.A. 8.'29 (1937) 
(lottery). The winnings of a vrager are treated in much the S~1.me way as 
the return on a capital investment. Income is restricted to the actual 
gain over the amount bet (or invested). Incope, therefore, does noii 
include the amount bet--that is, the return of capital. Silver v. 
Commissioner, 42 B.T.A. 461 (1940). 

102C ., S 11' . ommlSSloner v. u lvan, 356 U.S. 27 (1958); James V. United' 
states, 366 U.S. 213 (1961). 

10326 U.S.C. § 165(d) (1967), (originally enacted as § 23(g) of the 
Revenue Act of 1934). The House Ways and Means Committee Report indicates 
that § 23(g) wa,s an attempt to limit the deduction for legal gambling 
transactions. The report acknovl1edges an existing court-made limitation 
for illegal gambling losses. -The reason given for an extension of 
the limitation is that 

[uJnder present law many taxpayers take deductions for gambling 
losses but fail to report gambling gains. This limitation wilJ. 
force taxpayers to report their gambling gains if they desire 
to deduct theil" gambling losses. 

Report Ways & Means Committee (73rd Congo 2d Sess., l-I.lL Rep. No. 704) 
p. 22; Seidman's Legislative History of Federal Income Tax Laws: 
1938-1961, New York, 304, 1938. 
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d> 104 the reporting of all payouts over ~600. 

The restrictions imposed in § l65(d) are broad. Any excess of 

g81nbling loss ca.nnot be used to offset arw other form of gain, including 

. 105 business galns. This limitation applies even to legal gambling 

t 
. 106 

en erprlses. 

There are no lim.itations within the c:lass r.f gambli'ng losses. 

Thus, a loss on a horse race can' be used to offset gains frr:>m a 

107 newspaper pool. 

, 104Authorized by 26 U.S.C. § 604(a.): "rhich states: 
§6041. Informa.tion at source 

(a) Payments of $600 or more~-All persons engaged in a trade 
or business and m&king payment in the couTs'e of such trade or 
business to another person, of rent, salaries, ,..rages, premiums, 
annuities, compensations, remunerations, emoluments, or other 
fix eel or determinable gains, profits, and income (other than 
payments to which section 6042(8.)(1), 6044(a)(1), Dr 6049(a)(1) 
applies, and other than payments vith respect to which a 
statement is required under the authority of section 6042(a) (2), 
6044(a)(2), 6045, 6049(a)(2), or 6049(a)(3), of $600 or more in 
any taxable year, or, in the case of such payments made by the 
United States, the officers or employees of the United States 
having information as to such payments and required to make 
returns in regard ther'eta by the regulations heTeinafter 
provided for, shall render a true and accurate reT'urn to the 
Secretary or his delega,te, under such regulations and in such 
form and manner and to such extent as may be prescribed by the 
Secretary or his delegate, setting forth the amount of such 
gains, profits, and income, and the name and address of the 
recipient of such payment. 

105McOlanahan v. United States, 292 F.2d 630 (5th Cir.), 
cert. denied, 368 U.S: 913 (1961). 

1060ffutt v. Commissioner, 16 T.C. 1214 (l951) 
cannot be used as a carry-over loss.) 

l07Dre'ivs v. Commissioner, 25 T.O. 1354 (1956). 

(wagering losses 



HA'frONAL GAt.IDLING CO!Y1MISSION 
Cornell Study-~411 

The burden of proof to show a deductible gambling loss is on the 

" 108 
taxpayer. HOi-rever, the standard of proof has not been defined and 

has been articulated only on a case by case basis . 109 So~ne courts, ' 

for example, view a collection "of losing parimutual tickets as 

inconclusive--reasoning that there is no proof as to the taxpayer's actual 

purchase .110 However, a 1972 Internal Revenue SerVice study pointed 

out that !tit is still easy to avoid payment of the tax since many 

"rinners [at racetracks] pick up discarded losing tickets to establish 

offsetting losses for the year. ifIll 

108Donovan v. COIT~issioner, 359 F.2d"64, (1st Cir. 1966), 
T.C. Memo 1965-247; Mack v. CODllllissioner, 429' F.2d 182 (6th Cir: 1970). 

109See , ~, Aaron Greenfeld, T. C. Memo 1966-83 (more tha;rl 
taxpayer's mID master sheets "Tere requireo.); Anthony F. 8; Barbara B. 
Gallagher ,T. C. Memo 1968-27 (partial losses were allmred on the theory 
that most gamblers incur some loss).; Jacoby, T.C.Memo 1970-244 
(taxpayers cancelled cht;:!cks vhich were corroborated by vitnesses were 
held sufficient proof). 

110~anzo, T.C. Memo. 1972-142. 

111"Taxation of Gambling Winningsl!, Office of Planning and Research 
Internal Revenue Service as cited in Legislative History of 'l'ax Statutes 
Relating2;o Gambling and Internal Revenue Service Enforcement Activities: 
1953-1973 I.R.S. Intelligence Division, March 1974. " 
~, " 

o 

"I) 
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In any eYent, there appears to be a movement towards stricter 

proof requirements as part of a. general Internal Reyenue Service 

. deduction policy. This is exemplified by the trend a'·la.y fl"Om the 

speculative application of the Cohan rulel12 tOvrards the more rigid 

requirements of I.R.C. § 274.113 

Unlike the limitations of § l65(d), the tax code places no such 

restrictions on the deduction of business expenses 1)y commercialized 

gambling. If the expenditures are not in themselves violative of 

public policy, they will be deductible items even to illegal gambling 

operations. 1l4 Thus,amounts expended to lease a hall or hire employees 

for an illegal bookmaking operation are deductible as ordinary and 

necessary business expenses .115 HOIiever, illegal bribesl16 and legal 

l12Cohan v. Commissioner, 39 F.2d 54o(2d Cir. 1930) ,.;here the 
celebrated songi-l1."iter George M. Cohan "'a.s allo",ed travel deductions 
despite poor recor(ls and proof. Judge I,earned Hand "Tote: 

Absolute certainty in such matters is usually impossible and is 
not necessary, the Board should make as close an approximation 
as it can~ bea.rine; heavily. if it chooses, upon the taxpayer 
"'hose inexactitude is of his ow making. 

Id. at 544. . 
But see Stein v. Commissioner, 322 F.2d 78 (2d Cir. 1963), 

where the Cohan rule was declared inapplicable to the inconsistent 
statement ofaprofessiona1 gambler. Perhaps tile nature of the taxpayer 
has some .bearing on the decision to a110l'; unproveable deductions. 

11326 U.S.C. § 274 (1967). 

114Commissioner v. Su11iva.n, 356 U.S. 27 (1958). 

l l 5Id . Here. the Court, noting the deductibility of the Federal 
",agering eXcise tax, stated that l1the r fact that. an expenditure bears a 
remote relation to an illegal act r does not make it nondeductible .. II 

ld. at 29. See also COlJ1missioner v. Heminger, 320 U.S. l,67 (1943). 

116 6 See 2 U.S.C. § l62(c). 
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fees incurred in unsuccessful attempts to avoid gambling prosecutionsl17 

are not deductible. 

Enforcement of the income tax against gamblers has been difficult. 

Voluntary complia.nce is minimal
l18 

vri th respect to b~th the professional 

110 
and the casual gamblers. .; Indeed, Internal Revenue Service Intelligence 

Division operations estimated that even legal Neva"da casinos understated 

reported receipts by 7.75 percent in 1963.120 

117Thomas v. Commissioner, 16 'r.c. 11117 (1951). 
Commissioner v. Tellier, 383 U.S. 687 (1966). 

But see ----

118Legislative History, supra note 10, at 22-21~. See also 
Summary of Testimony of Donald Alexander, Commissioner of-Internal 
Revenue Service; John OlsievTski, Director Intelligence Division 
of Internal Revenue.Service; and, Mervin D. Boyd, ProPiram Ana.lyst, 
Intelligence Division, Internal Revenue Service, May 15, 1974. p. 3. 

119The Treasury Department recognizes the distinction between the 
professional and the casual gambler. 

The professional gambler, according to the Internal Revenue 
Service, earns his living by some gambling scheme. liRe really does not 
gamble, but as a businessman, makes direct levies on the play, or 
receives a percentage of the play, the odds being in his favor." 
Legislative History, supra note 11, at 22-23. 

The casual gambler, on the other hand, loses as a class, and 
thus poses less of an enforcement p'roblem. See Easy l>1oney, supra. note 
18, at 81-85. 

Thus, the Internal Revenue Service treats the two differently. . I 
For example , unreported ifinnings f;fl.ve been held to l1e tax fraud for a 
professi"anal gambler. I'Tilson, T. G. Memo 1956-53. Yet, similar 
unreported winnings vTere not held to l?e fraud for a casual gambler. 
Estate of Corum v. Commissioner, 260 F.2d 551 (6th Cir. 1958), rev'g 
T. C. ~,femo 1957 -ill (where the court took into account the taxpayer's 
probable offsetting losses). 

12·'oLegislative History, supra note 10, at 22. 
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Part of the problem--at least "rith respect to legalized grur.bling--

is the administratively awbTard Information Form 1099. As required by 

Internal Revenue Code § 6041, all gambling establislwlents must file 

information retuxns for all customers vho win over *600 in a tax year .121 

In practice, the use of 1099 forms has been limited to discrete racetrack 

. 122 
payoffs on special pools at odds of 299-1. Attempts have been made, 

largely unsuccesqfully, to impose information returns on Nevada Keno 

and Bingo games. 123 In general, however, the Internal Revenue Service 

recognizes tl1at strict enforcement of information return requirements 

would "create record keeping burdens of staggering proportions. 11124 

Thus, the conclusion seems sound that "a major defect of the present 

system of withholding on gambling winnings is that it reaches only the 

rare and extraordinary windfall, leaving most winnings untouched. 

In addition, the 1099 procedure is highly inequitable. Often it forces 

a parimutual better to report a $600 "Tinning, "rhile allowing a $25,000 

roulette vinner to pocket his cash in silence. Only the guilty are 

caught, but too many of those who are similarly situated go free. 

12126 U.S.C.A. § 6041.· 

122g ., daily double, exacta, Q.1.linella, trifecta, etc. See 
Legislative History, supra note 11, at '~4; Easy Money, supra note 18, 
at 82. 

123Legislative History,. ~ra note 10, at 25; Easy Noney,. suura 
note 18, at 83. 

l24Legislative History, supra note 10, at 25; probably not vorth 
the effort, since overall losses exceed gain. 

125Id . 



dATIONAL GAMBLING COMMISSION 
Cornell study--415 . 

A further problem posed by the 1099 forms has been the use of so 

called "ten percenters " : persons .... rho cash in 'i-rinning tickets for a fee 

126 
of 10 percent. They prepare false reports and pocket the 10 percent 

while the real- winner f s "tax" is limited to that 10 percent. Crackdowns 

on ten percenters have run into some difficulty as § 6041 requires only 

the identification of the "recipient of payment." Since that could 

arguably be either the true winner or the ten percenter, some courts 

h <I d th h t b' t t' . t' 127 ave ru e e prase 00 am 19UOUS 0 sus aln a conVlC lon. 

The Internal Revenue Service has thus turned to prosecution 

under § 7201 (evasion), § 7203 (failure to file), and § 7206( 2) (aiding 

128 
- and abetting the preparation of false documents). 

The enforcement of the general tax laws against the operators of 

illegal commercialized gambling also poses great problems. Evidence is 

extremely difficult to obtain. 129 The Internal Revenue Service does no 

wiretapping itself
130 

and there are problems of self-incrimination. 131 

126 
Id. at 27-28. 

127Blumberg v. Commissioner, 258 F. Supp: 885 (D.Del. 1966). 

128L . 1 t· H' t t 10 t 28 S l' egls a lve lS 'ory, supra no e ,a < ; ummary.2..-
Testimony, supra note 118, at 3. 

129"Detailed records of gambling income are seldom available for 
inspection by the Service. ff Legislative History, < supra note 11, at 23. 

Further, unlike the .... ragering excise tax, the Internal Revenue 
Service cannot impose an estimate and demand immediate payment before 
the taxpayer can defend himself (often being faced with the ,choice. of 
losing the tax assessment or incriminating himself in defense). The 
Internal Revenue Service must prove its case in the Tax Court befol~e 
a levy can be effectuated. See note 67, supra. 

130Summary of Testimony, supra note 118, at 3. 

~31See Ianelli v. Commissioner, 333 F.' Supp. 407 (H.D.Pa,. 1971). 
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Indeed, the Internal Revenue Service recognizes that most gambling 

income tax evasion cases "were identified because of the wagering 

f t t " "t tl " d" " d 1 ,,132 en orcemen ac ~on aga~ns le same ~n ~v~ ua . 

Much of the evidence used to enforce the income tax comes from 

the reconstruction of income from bank accounts", property, etc. The 

Internal Revenu:e Service uses both the cost of living method133 and 

134 the net worth method. With more direct evidence, the reconstruction 

of business income can be accomplished through averaging. 135 Although 

not wholly accurate, such reconstruction may be enough to establish 

fraud or tax evasion. 

Despite such imaginative efforts the Internal Revenue Service 

still concludes that most people fail to report their income from gambling 

136 sources. Thus, this type of income remains largely untaxed. 

l32Legislative History, supra note 10, at 21-22. 

133Giddio v. Commissioner, 54 T.C. 1530 (1970) (determination 
of bookmakers' "tax by making estimates based on "the normal cost of 
supporting a fam:i.ly of petitioner's in New York City." The burden 
of proving the inaccuracy of the estimate was on the taxpayer). 

134Estate of Phillips, 246 F.2d 209 (5th Cir. 1957). The net 
worth method works on the assumption an increase in net assets plus 
nondeductible expenditures. must have come from currently unreported 
income. However, in Phillips (the taxpayer was" a Bolita, a Spanish 
numbers raclceteer), the Internal Revenue Service failed to establish 
the amount of "cash on hand" the taxpayer had at the beginning of 
the net worth period. Wi thout such an "opening determination" of 
cash assets, any subsequent expenditures can be explained as coming 
from property already owned. Id. at 212-13. - . 

135Hamilton v. Commissioner, 309 F. Supp. 408 (S.D. N.Y. 1970). 

13.6L "1 t" H" t t 10 t 28 eg~s a ~ve lS ory, sup~a no e , a . 
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VII. TEXT OF STATUTES 

§ 41.~01. Imposition of tax 
(a) Wagers. --There shall be imposed on wagers ~ a,s defined in. 

section 4421~ an excise tax equal to 2 percent of the fu~ount thereof. 
(b) Amount of wager. --In determining the amount of any ,.ager 

for the purposes of this subchapter, all charges incident to the 
placing of such wager shall be included; except .that if the taxpayer 
establishes, in accordance ,vi th regulations prescribed by the 
Secretary or· his 'delegate ~ that an amount equal to the tax imposed 
by this subchapter has been collected as a separate charge from the 
person placing such ,.ager ~ the amount so collected shall 'be excluded. 

(c) Persons liable for tax. --Each person who is enga,ged in the 
business of accepting wagers shall be liable for and shall pay the 
tax under this subchapter on all vTagers placed ,.ith him. Each 
person who conducts any wagering pool or lottery shall be liable 
for and shall pay the t'ax under this subchapter on all vragers 
placed in such pool or lottery. Any person re~lired to register 
under section 1.1412 vTho receives i.agers for or on behalf of another 
person without having registered under section 4412 the name and 
place of residence of such other person shall be liable for and 
shall pay the tax under this subchapter on all such wagers 
received by him. 

§ 4402. Exemptions 
No tax shall be imposed by this subchapter--

(1) Parimutuels.--On any wager placed with~ or on any wager 
placed in a vragering pool conducted by, a; parimutuel wagering 
enterprise licensed under State law~ 

(2) Coin-operat ed devic es . --On any ,.ager plac ed in a 
coin-operated device 1-lith respect to which an occu:pational tax 
is imposed by section 4461, or on any amount paid, in lieu of 
inserting a coin; token~ or similar object~ to operate a device 
described in section 4462(a)(2) ~ if an occupational tax is 
imposed with respect .to such device by section 4461, or 

(3) State-conducted sweepstakes.--On any wager placed in a 
svTeepstakes, wagering pool, or lottery--

(A) which is· conducte,d by an agency ofa 'State acting 
under authority of State law~ and 

(B) the ultimate winners in which are determined by the 
results of a horserace~ 

but only if such wager is placed ivith the State,agency conducting 
such sweepstakes, wagering pool, or lottery, or vlith its 
authorized employees or agents. 

§ 4403. Becordrequirements 
Each person liable for tax under this subchapter shall keep a 

daily record showing the gross amount of all ,.agers on which he 
is so liable, in addition to all. other records required pursuant 
to section 6001(a). 
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§ 4404. Territorial extent 
The tax 

(1) 
(2) 

imposed by this subchapter shall apply only to wagers 
accepted in the United States, or 
placed by a person who is in the United states 

(A) vTith a person who is a citizen or resident of the 
United States, or 

(B) in a vTagering pool or lottery conducted by a 
person who is a citizen or resident of the United states. 

§ 4411. Imposition of tax 
There shall be imposed a special tax of $500 per year to be 

paid by each person who is liable for tax under section 4401 or 
who is engaged in receiving wagers for or on behalf of any person 
so liable. 

§ 4412. Registration 
(a) Requirement .--Each person required to pa:r a special tax 

under this subchapter shall register with the official in charge 
of the internal revenue district--

(1) his name and place of residence; 
(2) if he is liable for tax under subchapter A, each 

place of business where the activity which makes him so 
liable is carried on, and the name and place of residence 
of each person who is engaged in receiving wagers for him 
or on his behalf; and 

(3) if he is engaged in receiving wagers for or on 
behalf of any person liable for tax under subchapter A, 
the name and place of residence of each such person. 
(b) Firm or company.--ifuere subsection (a) requires the name 

and place of residence of a firm or company to be registered, the 
names and places of residence of the several persons constituting 
the firm or company shall be registered. 

(c) Supplemental information. --In accordance with regulations 
prescribed by the Secretary, he or his delegate may require from 
time to time such supplemental information from any person required 
to register under this section as may be needful to the enforcement 
of this chapter. 

§ 4413. Certain prov~s~ons made applicable 
Sections 4901, 4902, 4904, 4905, and 4906 shall extend to and 

apply to the special tax imposed by this subchapt.er and to the 
persons upon whom it is imposed, and for that purpose any activity 
which makes a person liable for special tax under this subchapter 
shall be considered to be a business or occupation referred to in 
such sections. No other provision of sections 4901 to 1.~907, 
inclusive, shall so extend or apply. 
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§ 4421. Definitions 
For purposes of this chapter-

(l)Wag~T.--The term IIwagerll means--
(A) any wager with respect to a sports event or· a 

contest placed .rith a person engaged in the business of 
accepting such .ragers, 

(B) any wager placed in a wagering pool .rith respect 
to a sports event or a contest, if such pool is conducted 
for profit, and 

(C) any wager placed in a lottery conducted for profit. 
(2) Lottery.--The term IIlott eryll includes the numbers game, 

policy, and similar types of wagering. The term does not 
include--

(A) any game of a type in 1vhich usually 
(i) tbe wagers are placed, 
(ii) the 'vinners are determined, and 
(iii) the distribution of prizes or other property 

is made, in the presence of all persons placing wagers 
in such game, and 

(B) any drawing conducted by an organization exempt 
from tax under sections 501 and 521, if no part of the net 
proceeds deriv~d from such dra.ring inures to the ben!=fit 
of any private shareholder or individual. 

§ 4422. Applicability of Federal and State laws 
The payment of any tax imposed by tbis chapter .ri th respi~ct to 

any activity shall not exempt any person from E\.ny penalty provided 
by a. law of the -q~ited States or of any State for engaging intbe 
same activity, nor -shall the payment of any such tax prohibit an:r 
State from placing a tax on the same activity for State or other 
purposes. 

§ 4423. Inspection of books 
Notwithstanding section 7605(b), the books of account of any 

person liable for tax under this chapter may be examined and 
inspected as frequently as may be needful to the enforcement of 
this chapter. 

§ 4424. Disclosure of 'vagering tax information. 
(a) General Rule.--Except as otherwise provided in this section, 

neither the Secretary or his CLelegate nor any other officer or 
employee of the Treasury Department may divulge or make known 
in any manner whatever to any person--

(1) any original, copy, or abstract of any return, 
payment, or registration made pursuant to this chapter, 

(2) any record required for making any such return, 
payment, or registration, which the Secretary or his delegate 
is permitted: by the taxpayer to examine or which is produced 
pursuant to section 7602, or 

(3) any information come at by the exploitation of 
any such return, payment, registration, or record. 
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(b) Permissible Disclosure.--A disclosure otherwise prohibited 
"(l~r subsection (a) may be made in connection with the administration 
or oivil or criminal enforcement of any t.ax imposed by this title. 
HOi,rever, a.ny document or informa1;iQn co (1.1 8(' V'!>.;-d t'lP~~ no+' be--

(1) divulged or ma.de }:l'!()\\Il in auy m~nner "\.;l1-':~tcver by any 
officer or employee of the United States to any person except 
in connection with the administration or civil or criminal 
enforcement of this title, nor 

(2) used, directly or indirectly, in any criminal 
prosecution for any offense occurring before the date of 
enactment of this section. 

(c) Use of Documents 'Possessed by Taxpayer.--Except in 
connection with the administration or civil or criminal enforcement 
of any tax imposed by this title--

(1) any stamp denoting payment of the special tax 
under this chapter, 

(2) any original, copy, or abstract possessed by a 
taxpayer of a.ny return, payment, or registration made by 
such taxpayer pursuant to this chapter, and 

(3) any information come at by the exploitation of 
any such document, 

shall not be used against such taxpayer in any criminal proceeding. 
(d) Inspection by Committees of Congress.--Section 6103(d) 

shall apply with respect to any return, payment, or registration 
made pursuant to this chapter. 

(2) The table of sections for such subcl}apter is amended 
by adding at the end thereof the following: 

"Sec. 4424. Disclosure of wagering tax in information.". 
(d) Effective Date.--

(1) In general.--The amendments made by this section take 
effect on December 1, 1974, and shall apply only with respect 
to wagers placed on or after such date. 

(2) Transitional rules.--
(A) Any person who, on December 1, 1974, is engaged in 

an activity which makes him liable for pa.yment of the tax 
imposed by se'ction 4411 of the Internal Revenue Code of 
1954 (as in effect on such date) shall be treated as 
commencing such activity on such date for purposes of 
such section and section 4901 of such Code. 

(B) Any person who, before December 1, 1974.--
(i) became liable for and paid the tax imposed by 

section 4411 of the Internal Revenue Code of 1951~ (as 
in effect on July ,1, 1974) for the year ending June 30,' 
197 5, shall not be liable for any additional tax under 
such section for such year, and 

(ii) registered under section 4412 of such,Code (as 
in effect on July 1, 1974) for the year ending June 30, 
1975, shall not be required to reregister under such 
section for such. year. 
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§ 4461. Imposition of tax 
(a) In genera1.--There shall be imposed a special tax to be 

paid by every person ",ho maintains for use or permits the use of, 
on any place or premises. occupied by him, a coin-operated gaming 
device (as defined in section 4462) at the fo110vling rates: 

(1) $250 per year; and 
(2) $250 per year for each a.dditional'device so 

maintained or the use of "Thich is 'so permitted. If one 
such device is replaced by anotheJ.', such other device 
shall not be considered an additional devi.ce. 

(b) Exception.--No tax shall be imposed on a device which is 
commonly knOi,rn as a claw, crane, or digger machine if--
. (1) the cha.rge for each operation of such device is not 

more than 10 cents, 
(2)· such device never disptmses a prize other than 

merchandise of a maximlUll retail value of $1 , and with 
respect to such device there is never a display or offer 
of any prize or merchandise other than merchandise dispensed 
by such machine, 

(3) such devic~ is actuated by a crame and operates 
solely by means of a nonelectrical, mechanism, and 

Uf) such device is not operated other than in 
connection vlith and as part of carnivals or county or 
State fairs. 

§ 4462. Definition of coin-operated gaming.device 
(a) In general.--For purposes of this subchapter, the 

term "coin-operated gaming device" means any machine which is--
(1) a so-called "slot" machine ·which operates by 

means of the insertion of a coin, token, or similar 
object and which, by application of the element of 
chance, may deliver, or entitle the person playing or 
operating the machine to receive cash, premiums, 
merchandise, or tokens, or 

(2) a machine vThich is .similar to machines 
desc17ibed in paragraph (1) and is operated vTithout 
the insertion of a coin, token, or similar object. 

(b) Exclusions.--The term "coin-operated gaming device" 
does not include--

(1) a bona. fide vending or amusement ma-chine in 
which gaming features are not incorporated ;01' 

(2) a vending machine operated by means of the 
insertion of a one cent coin, which, when it dispenses 
a prize, never dispenses a prize ota retail value of, 
of entitles a person to receive a prize of a retail 
value of, more than 5 cents, and if the onl;{ prize 
dispensed is merchandise and not ,cash or tokens. 
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§ 4464. Credit for State-imposed t~~es 
(a) In general.--There shall be allowed as a credit against -I:.he 

tax imposea_ by section 4461 w-ith respect to s,ny coin-operated 
gaming device for any year an amount equal to the amount of State 
tax paid for such year ,'rith respect to such device by the person 
liable for the tax imposed by section 4461, if' such State tax 
(1) is paid under a law of the State in which the plaCE! or premises 
on "l-7hich such device is maintained or used is located, and (2) is 
similar to t he tax imposed by section 4l~61 (including a tax, other 
than a general )~;ersonal property tax, imposed on such device). 

(b) Limitat:l~ons.--
(1) Devices must be legal under Stat e law. --Credit 

shall be allowed under subsection (a) for a tax imposed 
by a State only if the maintenance of the coin-operated 
gaming device by the person liable for the tax imposed 
by section 4461 on the place 0', premised occupied by him 
does not violate any law of SUL.!'l state. 

(2) Credit not to exceed 80 percent of tax.--The 
credit under subsection (a) "l-Tith respect to any 
coin-operated gruning device shall not exceed 80 percent 
of the tax imposed by section 4l~61 "l-rith respect to such 
device. 

(c) Special provisions for payment of tax.--Under regulations 
prescribed by the Secretal7 or his delegate, a person who believes 
he will be eJ::!.titled to a credit under G.l1bsection (a) with respect 
to any coin-operated gaming device for any year shall, for purposes 
of this subtitle and subtitle F, satisfy his liability for the tax 
imposed by section 4461 with respect to such device for such year 
if--

(1) on or before the date prescribed by law for 
payment of the tax imposed by section 4l~61 vi th respect 
to such device for such year, he has paid the amount of 
such tax reduced by the amount of the credit "l-Thich he 
estimates will be allowable under subsection (a) with 
respect to such device for such year, and 

(2) on or befor.e the last day of such year, pays 
the amount (if any) by vThich the credit for such year 
is less than the credit estimated under paragraph (1),' 

§ 6001. Notice or regulations requiring records, statements, 
and special returns 

Every person liable for any tax imposed by this title, or 
for the collection thereof, shall keep such records, rencler such 
statements, make such returns, and comply ,vith such rules arlO. 
regulations as the Secretary or his delegate may from time to 
time prescribe. Whenever in the judgment of the Secretary or his 
delegate it is necessary, he may require an;t person, by notice 
served upon such person or by regulations, to make such retu~ms, 
render such statements, or keep such records, as the Secretary or 
his delegate deems. sufficient to show whether or not such person 
is liable for tax under this title, 
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§ 6806. Occupational tax stamps 
Every person engaged in any business, avocation, or employment, 

,.,ho is thereby made liable to a special tax: (other than a special 
tax: under subchapter B of chapter 35, under subchapter B of chapter 
36, or under subtitle E) shall place and keep conspicuously in 
his establisrunent or place of business all strunps denoting payment 
of such special ta.x. 

§ 7201. Attempt to evade or defeat tax 
Any person 'IoTho 'IoTillfully attempts in any manner to evade or 

defeat any tax: imposed by this title or the payment thereof shall, 
in addition to other penalties provided by law, be guilty of a 
felony and, upon conviction thereof) sha,ll be fined not more than 
$10,000, or imprisoned not more than 5 years, or both, together with 
the costs of prosecution. 

§ 7202. ifillfhl failure to collect or pay over tax 
Any person required under this title to collect, account for, 

and pay over any tax imposed by this title 'IoTho willfully fails to 
collect or truthfully account for and pay over such tax shall, in 
addition to other penalties provided by law, be guilty of a felony 
and, upon conviction thereof, shall be fined not more than $10,000, 
or imprisoned not more than 5 years, or both, together with the 
costs of prosecution. 

9 7203. Willful failure to file return, supply infol~mation, 
or pay tax 

Any person required under this title to pay any estimated tax 
. or tax, or required by this title or by regulations made under 
authority thereof to make a return (other thana return required 
under authority of section 6015), keep any records, or supply any 
information,who willfully fails to pay such estimated tax or tax, 
make such return, keep such records, or supply such information, 

. at the time or times reCluired by law or regulations, shall, in 
addition to other penalties provided by law, be guilty of a 
misdemeanor and, upon conviction thereof, shall be fined not 
more than $10,000, or imprisoned not more than 1 year, or both, 
together ""ith the. costs of prosecution. 
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APPENDIX U 

MiUL IMPOUNDMENT: 

FALSE r~PRESENTATIONS AND LOTTERIES 

39 U.s.C. § 3005. 

D.F,D. 

/1 
/ 
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I. LEGISLATIVE HISTORY 

S~ction 3005 of Title 39 of the United States Code is the current 

version of a statute which dates back over a hundred years. It enables 

the Postal Service (formerly the Post Office Department) to impound 

mail, which is addressed to someone it suspects is engaged' in a lottery 

or is in the business of obtaining money through the mail by fl'audulent 

means. 

The section was first added to the lalis pertaining to the 

Post Office Department in the general revision and consolidation of 

postal laws which took place in 1872.1 The provision, § 300 of that Act, 

enabled the Postmaster General, "upon evidence satisfactory' to him," 

to forbid loca,l postmasters from paying money orders or deJivering 

registered letters to those engaging in "any fraudulent lottery, 

gift-enterprise, or scheme for the distribution of money ... by lot, 

cha.nce, or dra.wing; of any kind" or "conducting any other scheme or 

device for obtaining money through the ma:i.ls by means Of false or 

fraudulent pretences . ,,2 As 'the nineteenth century wa$, dra'l-ri'ng 

near its three-~uarter mark, Congress was showing signs of the lottery 

disfavor, which lYOuld sweep it tlienty years later. Cognizant of a 

Fourth Amendment problem, however, the authors of the section did add 

an importa.nt proviso: 

lAct of June 8, 1872, ch. 335, 17 Stat., 283. 

2 . ··IQ. § 300, 17 Stat. at 322. -, 

o 
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That nothing in this act contained shall be so construed as to 
authorize any postmaster or other person to open any letter not 
addressed to himself. 

When the Revised Statutes were published several years la.ter, 

the provisions regarding registered letters and money orders were split 

into two sections and included in the postal lavTs title as § § 3929 and 

4041. 3 The proviso agairistopening mail vTaS carried over into each 

section, but only one minor vTord change ,'las made. 
4 

By 1890, Congress was beginning t.o be particularly concerned 

about the infamous Louisiana lottery and enacted a special amendment 

to the tyro sections to add to the Federal Government's arsenal of 

antilottery weapons. The question of the morality of lotteries yas not 

even debated .. As the House Report on the bill curtly stated: 

The day is passed for such discussion. It is admitted, or 
probably not seriously denied, that· the existence of such 
swindling schemes is promotive of the spirit of gambling, 
and results in serious disaster to many citizens. 5 

The Louisiana lottery vTaS the principal concern. Under §§ 3929 and 4041 

of the Revised Statutes the Postmaster General, in an attempt to do in 

the lottery, had forbidd.en .the· delivery to its officers of registered 

letters or money orders. The lottery, hovrever, promptly announced that 

3Rev. Stat. § § 3929, 4041·(1875 ed.) 

4The original statute referred to any "person; firm, or 
corporation, "'tlhile the Revised Statutes version included only "person." 
The word "pers'.l;:I1,+" vTas defined in § 1 of the Revised Statutes, however, 
to include partnerships and corporations. 

5H.R. Rep. No. 2844, 51st Cong., 1st Sess. 5 (1890). The Senate 
report for the bill, S. Rep. No. 1677, 51st Cong., 1st Sess. 
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"thereafter registered letters and money-orders cor,ia.··'O~· sent to the 

New Orleans National Bank," which would serve as i\s agent, 6 and the 

bank was successful in obtaining an injunction resttaining the local 

postmaster from carrying out a subsequent fraud order, on the grounds 

that it was beyond the scope of the statute. 7 It was to counter,' this 

"giant monopoly" which had reached "enormous and alarming proportions" 

that the amendments were proposed. 8 

The sections as amended were reenacted to read as follows. The 

underlined portions were added by amendment. 

SEC. 3929. The Postmaster-General may, upon evidence 
satisfactory to him that any person or company is engaged 
in conducting any lottery, gift enterprise, or scheme for 
the distribution of money, or of any real or personal property 
by lot, chance, or draw'ing of any kind, or that any person or 
company is conducting any other scheme or device for obtaining 
money or property of any kind through the mails by means of 
false or fraudu.lent pretenses, representations, or promises, 
instruct postmasters at anypostoffice at which registered 
letters arise directed to any such person or company, or to 
the agent or representative of any such person or company, 
whether such agent or representative is acting as an individual 
or as a firm, bank, corporation, or association of any kind, 
to return all such registered letters to the postmaster at the 
office at which they were originally mailed, wi,th the word 
"Fraudulent" plainly ./Titten or stamped upon the outside 
thereof; and all such letters so returned to such postmasters 
shall be by them returned to the ./Titers thereof, under such 
regulations as the Postmaster-General shall prescribe. But 
nothing contained in thissectibn shall be so construed as to 
authorize any postmaster or other person to open any letter not 
addressed to himsE11f. The public advertisement by such person 
or company s'o conducting such lottery, gift enterprise, scheme, 
or device, that remittances for the same may be -made by 
registered letters to any other person, firm,bank, corporation, 

6H. R; Rep. No. 2844, 51st Cong., 1st Sess. 4 (1890). 

7New Orleans National Bank v. Merchant, 18 F. 841 (C.C.E.D.La. 1884) 

8H. R. Rep. No.' 2844, supra note 6, 'at 1. The Report contained 
some evid~nce, showing the tremendous volume of mail flowing to the 
Louisiana lottery, which drew customers nationwide. 
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or association named therein shall be held to be prbua facie 
evidence of the existence of said agency by all the parties 

. named therein; but the Postmaster-General shall not be precluded 
from ascertaining the existence of said agency in any other 
legal vTay satisfactory to himself. 

SEC. 4041. The Postmaster":General may, upon evidence 
satisfactory to him that any person or company is engaged in 
conducting any 10tterY1 gift enterprise, or scheme for the 
distribution of money, or of any real or personal property of 
any kind through the mails by means of false or fraudulent 
pretenses, representations, or promises, forbid the payment by 
any postmas"ter to said person or company of any postal 
money-orders drawn to his or its order, or in his or its favor, 
or to the agent of any such person or company, vrhether such 
agent is acting as an individual or as a firm, banl" , corporation, 
or association of any kind, and may provide by regulation for 
the return to the remitters of the sums named in such money-orders. 
But this shall not authorize any person to open any letter not 
addressed to himself. The public advertisement by such person or 
company so conducting any such lottery, gift enterprise, scheme, 
or device, that remittances for the same may be made by means of 
postal money-order to any other person, firm, bank, corporation, 
or association named therein shall be held to be prima facie 
evidence of the existence of said agency by a'll the parties named 
therein; but the Postmaster-General shall not be precluded from. 
ascertaining the exiz-bence of such agency in any other legal way. 9 

In addition to these changes, the 1890 amendments also deleted the 

,adjective "fraudulent" before the word "lottery" in each of the two 

sections. 

The provisions wer:~ aimed directly at the Louisiana operation and 

its earlier evasion. of the statutes. Mail to agents of pei'sons 

conducting lotteries or other fraudulent schemes could be impounded, 

and the mere advertisement of the agency was sufficient grounds for the 

action. Although a few House members proposed minor amendments and some 

9 Act of September 19, 1890, .ch. 908, § 2, 26 stat. 466. 
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others seized the opportunity to take the floor denouncing lotteries, 10 

the measure passed the House with little substantive 'dissent, was 

approved by the Senate without debate, and 'I,ras signed into law by 

the President.
ll 

Succeeding years saw almost no statutory mention of the prior 

, 12 
statutes, and by'1952 they "rere 'included, almost' precisely as worded in 

1890, as §§ 259 and 732 of Title 39 of the UHited States Code. 13 When that 

Title was revised and enacted into positive law in 1960,14 the provisions 

were combined into one section, renumbered 39 u. S; C. § 4005, "ri th slight 

language revisions .15 A more specific post office order was authorized, 

to replace the old "fraud" Drder which, was felt to be inappropriate in 

10 
21 Congo Rec. 8698-8721 (1890). One Representative called the 

Louisiana l~ttery a "hydra-headed monster, "rhich is demoralizing the 
young, the poor, and the needy throughout the country, as no other 
institution in America has ever done." Id. at 8705' (remarks of 
Representative Moore). 

11 
21 Congo Rec. 10641 (1890). 

120ne Act, signed in 1895, prohibiting the interstate shipment 
of lottery tickets, did provide that§ § 3929 and 4041 lvould Ilapply in 
furtherance of this Act." Act of March 2,1895, ch. 191, § 2, 
28 Stat. 963. 

13The words "mail matter" were substituted for "letters" in 
§ 259 (formerly § 3929) and that section was expanded to cover ordinary 
letters as well as registered ones. 

14pub . L. No. 82-682, September 2, 1960, 74 Stat. 578. 

15§ 4005 was almost identical to the cu,rrent 39 U.S.C. § 3005, 
which is printed in section III.' Subsection (a)(l) was taken from the 
previous §259 (Rev. Stat. § 3929) and subsection (a)(2) 'liaS the 
ascendant of, § 732 (Rev. Stat. § 4041). The provision relating to 
public advertisements as sufficient evidence was included as subsection 
(b) . 
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such circumstances ,16 and a due process clause was added to the statute, 

although Post Office practice for many years had been to conduct hearings 

before impounding mail. 17 The requirement that no letters be opened was 

deleted from this, and other sections of the Code, and added as a 

separate section by itself. 18 

In 1970 the Post Office Department was changed by statute to 

the United Sta.tes Postal Service, a corporation .19 The statute was again 

20 . 
reenacted with a number change, and the words f1PostaJ. Service!! were 

inserted in lieu of "Postmaster General." 

Section 3005 \'las amended again just recently, when Congress 

enacted a lal" designed to protect qtate-conducted lotteries from the 

. . F d 1 t t t " 21 var~ous e era s a u ory prov~s~ons. The neyl 18.1" adds a sUbsection ~d.) 

to the provision, exempting general circulation newspapers and state 

lottery mail from the impoundments authorized. by § 3005, so long as' 

such mail is directed to addressees within the lottery state. 

l6H. R. Rep. No. 36, 86th Cong., 1st Sess. A45 (1959); s. Rep. 
No. 1763, 86th Cong., 2dSess. A45 (1960). 

17See section II, infra. 

1839 U.S·.C. § 4057 (1964), nOyT contained as part of 39 U.S.C. 
§ 3623(d). 

19Puh. L. No. 82-682, supra note 14. See 11. R. Rep. No. 91-110.4, 
9lst Cong., 2d Sess. (1970), reprinted in 1970 u. S. Code Cong. &: Ad. 
NeylS 3649; and S. Rep. No. 912, 9lst Cong., 2d Sess. (1970). 

20The provision is nOy1 numbered 39 u. S. C. § 3005. 

21Pub .. L. No. 93-583, January 2, 1975. 
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II. COURT AND ADMINISTRATIVE INTERPRETATION 

Judicial revievT of impoundment orders under 39 u. S . C. § 30Q5 is 

possible by means of a suit to enjoin the local postmaster from 

carrying out the order. 22 Most cases which have arisen on such judicial 

review concern procedural re~uirements and constitutional challenges, 

and virtually all arise not in the lottery ~ontext but in situations 

where the post office impounded ,mail which contained fraudulent 

adverti,sing. 

In the lanrunark case of Champion v. Ames, 23 the Supreme Court 

held lottery mail statutes as valid exercises of congressional power 

under the commerce clause24 and this statute has not been attacked on 

that ground again. Several cases have arisen, however, challenging the 

provision on First Amendment groUl1ds. In Public Clearing House' v. Coyne, 25 

the SUIJ1:eme Court turned back First Amendment and Due Process challenges 

to the Election, holding: 

He find no difficulty in sustaining the constitutionality of 
these sections. The postal service is by no means an indispensable 
adjunct to a civil government 

:::::2Williams v. Fanning, 332 U.S. 490, 494 (1947). The Postmaster 
General himself'is not an indispensable party to the e~uity proceeding. 
The Supr,eme Court decided morE~ than sixty years ago that a postal fraud 
order is not directly reviewable via a writ of certiorari. Degge v'. 
Hi tchcock, 229 u. S. 162 (1913). /; 

23188 U.S. 321 (1903). 

24 Id. at 354. 

25194 U.S. 497 (1904). ' 
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It is not . . . a necessary part of the civil government in 
the same sense in which the protectipn of life, liberty, and 
property, the defence of the government against insurrection and 
foreign invasion, and the administration of public justice are; 
but it is a public function assumed and established by Congress 
for the general i'Telfare . . . The legislative body in thus 
establishing a gostal service may annex such conditions to it 
as it chooses. 2 

Notwithstanding this decision, Justice Holmes and Brandeis launched a 

yigorous First Amendment attack on the statute years later in a 

dissenting opinion in a subsequent case, saying: 

The transmission of letters by any general means other than 
the postoffice is forbidden by the Criminal Code, § § 183-185. 
Therefore, if these prohibitions are valid, this form of communication 
with people at a distance is through the postoffice alone; and 
notwithstanding all modern inventions letters still are the 
principal means of speech ifith those who are not before our face. 
I do not suppose that anyone would say that the freedom of written 
speech is less protected by the First .Am:endment than the freedom 
of spoken "TOrds. Therefore, I cannot understand by what authority 
Congress undertakes to authorize anyone to determine in advance, 
on the grounds before us, that certain words shall not be uttered. 
Even those of us who interpret the Amendment most strictly agree 
that it was intended to prevent previous restraints . If 
the execution of this law·does not abridge freedom of speech I do 
not quite see w11at could be said to do so. 2 

26 6 ld. at 50 . 

27 . 
Leach v. Carlile, 258 u.s. 138, 140-41 (1922) (Holmes and 

Brandeis, dissenting) 
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Earlier decisions upholding the statute I s constitutionality, however, 

prevailed. In Donaldson v. Read Magazine,28 the Court upheld a fraud 

order impounding the mail of magazine editors who \,rere conducting a 

puzzle contest, and observed, I'd thout further comment, that postal 

i~poundment statutes 

manifest a purpose of Congress to utilize i tspo"rers, particularly 
over the mails and interstate commerce, to protect people against 
fraud. This governmental power has always been recognized in this 
country and is firmly established. 29 -

Recent lover coul"t opinions have continued to uphold the statute I s 

constitutionality, generally relying on the reasoning that advertiser.s 

"possess no constitutional right to disseminate false and misleading , 

materials. Therefore, Congress has the power to prohibit such deception 

through appropriate legislation. ,,30-

28333 u. s. 1,8 (1948). 

29Id . at 190. 

30U .S . Postal Service v. Beamish, 466 F'. 2d 80Lf, 807 (3d Cir. 19(2). 
See also Lynch v. ,Blount, 330 F. Supp. 689, 694 (S.D.N.Y. 19(1), aff'd 
404 U.S. 1007 (1972), and Cherry v. Postmaster General, 272 F. Supp. 982, 
986 (D.C.Puerto Rico 1967). 
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Fraud orders by the Postmaster General are rarely review"ed by 

the courts, except in constitutional and procedural cases. Courts must 

not overturn such an order, the Coyne decision held, unless "the 

Postmaster General has exceeded his authority or his action is palpably 

31 wrong. II Early cases did establish the reCluirement that a fact-finding 

hearing must be conducted before mail can be withheld,32 but the latitude 

"of the Postmaster General is wide. 33 Almost never are such hearings 

declared a violation of Due Process, although there are rare cases such 

as Jeffries v. 01eson,34 where an order was thrown out because the 

Postmaster General refused to move a hearing from \'lashington, D.C., even 

though a California addressee VTas involved. Usually, however, the 

attitude of the courts is much less strict. As a District Court noted 

in the recent case of Lynch v. Blount: 35 

31Id . note 25, at 509. See ~ Crane v. Nichols, 1 F. 2d 33, 
36 (S.D.Texas 1924). 

32Donnell Mfg. Co. v. Wyman, 156 F. 415 (C.C.E.D.Mo. 1907); 
J£lliott Worlcs, Inc. v. Frisk, 58 F.2d 820 (S.D.Ga. 1932). In the more 
recent case of Greene v. Kern, 174 F. Supp. 480 (:b.N.J. 1959), aff'd 
269 F .2d" 3"44 (3d Cir. 195~a Federal District Court noted that: 

The impounding of mail prior to determination of fraud VTould 
involve the imposition of a penalty upon the addressee without 
an opportunity to be heard and an adjudication upon evidence. 
Such interim impounding VTould also effect a deprivation of 
property vTithout just cause and vTithout fair compensation. 

Id. at 484. 

33Elliott "lorks, Inc. v. Frisk, 58 F.2d 820, 82t~ (S.D.Ga. 1932). 
See also 39 C.F.R. § 952.18. 

34121 F. Supp. 463 (D. C . Cal. 19"54). " The court held that a fair 
hearing reCluired "a reasonably fair opportunity to be present at the time. 
an~ place fixed, to cross-examine any opposing witnesses, to offer 
evidence, and to be heard at least briefly in defense. II Id. at 475. 
Post Office regulations noVT provide for a change of hearing location 
when. necessary. 39 C.F.R. § 952.15. 

35330 F. Supp, 689 (S.D.N.Y. 1971), aff'd404 U.S. 1007 (1972). 
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A scheme to defraud by false representations can be objectively 
proved by evidence in an administrative hearing without going 
through the delay of a trial before a judge. Good old-fashioned 
schemes to defraud by the use of false representations are as 
old as the hills, and as easily recogni~ed once the issues of 
credibility have been resolved . . . . 

. . . . We doubt that any politician, religious group, or 
legitimate businessman has or will feel threatened by the 
authority granted

6
to the Postmaster General by the provisions 

of Section 3005. 3 

To facil~tate such hearings, the Postal Service has issued regulations 

prescribing the procedure to be followed, including provisions for 

notice of hearing, service of process, filing of an answer, etc. 37 

There is also a procedure for appeal. 38 39 U.S.C. § 3007, moreover, 

provides that the Postal Service may, upoh a shoYTing of "probable 

cause," obtain a temporary restraining order directing the detention 

of the suspected mail pending.completion of the full hearing. 

Most cases that have been decided under the statute on the merits 

have centere~ on the question of the Postmaster General's latitude to 

decide the question of '''hat constitutes fraudulent advertising. I~°'trlje 
.. -// 

early case of American School of Magnetic Healing v. McAnnulty,39 th~' 

, Supreme Court overturned a postal fraud order directed at a corporation 

which assumed to cure the sickly through the power of the mind. After 

observing that medical opinion on the efficacy of such a process 

differed, the Court set down the general rule: 

36Id . at 695. 

3739 C.F.JL §§ 952.1-952.26, promulgated under the authority of 
39 U.S.C.§ 401. The regulations were adopted by 36 Fed. Reg. 11563 
(197l) and have been am.ended several times since. 

3839 a.F.B. § 952.25. 

39187 U.S. 94 (1902). 
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Unless the question may be reduced to one of fact as distinguished 
from mere opi'D~on, we think these statutes cannot be inY~ked 
for the purpose of stopping the delivery of mail matter. 0 

The application of this rule, howeyer, has broadened and narrow'ed -w:i th 

the changing personnel of the Court. In 1922, the Postmaster General's 

determination of fact "Tas not for the review of the Court, 41 while by 

1949 the Postmaster General' could not IIcondemn new ia,eas as fraudulent 

solely because some cling to traditional opinions "rith unquestioning 

tenacity.1I42 In any eYent, the rule has been often repeated that the 

false statement must be material and sub~tantial, something beyond 

mere "puffint:, II to warrant the sanction of withholding mail, 43 

and that intent to mislead iB required. 44 

Practically all of the decisions concerning the lottery portion 

of the statute, hm·rever, have been Opinions of the Attorney General and 

not court cases. In 1890, the Postmaster General inquired ",hether he 

could use the statute in the case of a newspaper "rhich was conducting 

a contest 'fhich "[QuId award prize to those who could accurately guess 

40Id . at 106. 

41Lea.'ch V. Q~rlile, 258 U.S. 138, 139 (1922). 

42Reilly v. Pinkus, 338 u. s. 269 ~ 274 (191}9). 

43see , ~, l,ynch v. Blount) supra note 35, a't 693. See, 
howeyer, the decision in Gottlieb v. Schaffer, 141 F. Supp. 7:-16 
(S.D.N.Y. 1956), "rhich noted that 

The fact' that informed and sophisticated persons would rea.dily 
recognize, laugh off, or' eyen be amused by, obviously false and 
absurd statements in an adyertisement does not detract from their 
power to deceive the ignorant, gUllible, and less experienced. 

44Reilly v. Pinkus, supra note 42. See ~ G. J. Howard Co. v. 
Cassidy, 162 F.' Supp. 568, 572 (E.D.N.Y. 1958). 
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the numbers of votes which the Democratic and Republican candidates 

would receive in the upcoming off-year elections. The Attorney General 

decided that the statute could not be so invoked: 

It is clear that the statute is directed against only such 
enterprises as are "dependent upon lot or cbance." It will 
hardly be contended that the enterprise under consideration 
"Tas dependent upon lot. Was it dependent upon chance wi tbin 
tbe meaning of the statute? It s~5ms to me this question 
must be answered in tbe negative. . 

Even though tbe law was originally said to be penal in nature and tbus 

strictly construed, 46 later Attorneys General have interpreted it 

broadly on occasion. Thus, one held that a lottery "covers any 

determination of gain or loss by the issue of an event 'Io,hich is 

merely contrived for the occ~sion, ,,47 and another heldi,ibat a contest 

conducted at the st. Louis World 1 s Fair to a'lolard prizes to those guessing 

the total attendance at the Fair was lIlargely a matter of chance ll and 

48 thus a lottery. In cases wbere the scheme is' found to be a lottery, 

there is no requirement of intent, as is the case in the fraudulent 

40 advertising section of the statute. ; 

4519 Op. Att 'y Gen. 681 (1890). See also 23 Op. Att 'y Gen. 
207 (1900) and 23 Op. Att'Y Gen. 492 (1900)":"--

46Id . at 681, 682. See also 23 Op. At t 'y Gen. 519 (l9~m) . 

4721 
l 

Op. Att 'y Gen. 317 (1896) . 

48
25 Op. Att 'y Gen. 290 (1906) . 

49
24 op. Att'l y Gen. 568 (1903) . 

o 
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Use of the statute to bar delivery of mail to lotteries has 

entered a state of stagnation following the demise of the Louisiana 

lottery. 'No Attorney General opinions on the subj ect ha.ve been issued 

for several decades, and there has apparently been only one reported 

case on the statute as it pertain::; to lotteries in the past fifty 

years. 50 

III. TEXT OF THE STATUTE 

§ 3005. False representations; lotteries 

(a) Upon evidenc0 satisfactory to the Postal Service that' 
any person is engaged in conducting a scheme or device for 
obtaining money -:::.;.' property through the mail by means of false 
representations, or is engaged in conducting a lottery, gift 
enterprise, or scheme for the distribution C'f money or' of real 
or personal property, by lottery, chance, or draioring of any 
kina., the Posta.l Service may issue an order wnich--

(1) directs the postmaster of the post office at 
which mail arrives, addressed to such a person or to 
his representative, to return such mail to the sender 
appropriately marked as in violation of this section, 
if the person, or his representative, is first notified 
and given reasonable opportunity to be present at the 
receiving post office to survey the mail before the 
postmaster returns the mail to the sender; and 

(2) forbids the payment by a postmaster to the person 
or his representative of any money order or postal note 
drawn to the order of either and provides for the return 
to the remitter of the sum named in the moneY order or 
post'a1 note. 

(b) The public advertisement by a person engaged in activities 
covered by subsection (a) of this section ,that remittances may 
be made by mail to a person named. in the advertisement, is prima 
facie evidence that the latter is the agent or representative of 
the advertiser for'the receipt of remittanc'es on behalf of the' 
advertiser. The Postal Service may ascertain the existence of 
the agency in any other legal i-ray satisfactory to it. 

50Nationa1 Conference on Legalizing Lotteries v. ,Farley, 96 F .2d 
861 (D. C .Cir. 1938). There have also been a few tax cases, holding 
that businessmen defending themselves from mail fraud orders can 
deduct the legal fees ast "ordinary and necessary!! business exp~n..::~s. 
Commissioner v. Heininger, 320 U.S. 467 (1945). . 

In 1970, the Postal Service adopted a regulation to help define 
lotteries and false representations. 39 C.F .R.. § +~3. 4. 

(.\.J 

II 
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(c) As used in this section and section 3006 of this title, 
the term "represei1ta,tive" includes an agent or repr'esentative 
acting as an individual or as a firm, bank, corporation, or 
association of any kind. 

; 

'" , 
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APPENDIX V 

"GAMBLING" 

as used in the 

DEFINITION OF 1I0RGAJ.lTIZED CRI.ME" 

for the 

LAW ENFORCE.MENT ASSISTANCE ADMINISTRATION 

42 U,S.C. § 3181 

J.J.D. 
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I. LEGISLATIVE HISTORY 

The Ornnibus.Crime Control and Safe streets Act of 19681 

; 

established the Law Enforcement Assistance Administration (LEAA). The 

LEAA was created to make lay, enforcement and crimi.nal justice efforts 

better coordinated, intensified, and. more effective at all levels of 

2 government. One of the objectives of the LEAA is to assist in the 

fight against organized crime. Committees of the Congress had repeatedly 

found gambling to be a major activity and revenue source for organized 

.3 ·crlme. In defining organized crime, Congress, therefore, included 

"gambling" in the list of illegal services provided by organized 

crime. This definition is found in subchapter VI, section 3781, of 

Title 42. 

II. TEXT OF STATUTE 

§ 3781. Definitions. 
As used in this chapter 

(b) Organized·Cr~me. 

"Organized crime" means the unlawful activities of the 
members of a highly organized, disciplined associatlon engaged 
in supplying illegal goods and services, including but not 
limited to gambling, piostitution, loan sharking, narcotics, 
labor racketeering, and other unlawful activities of meniliers 
of such organizations. 

1 8 Pub. L. No. 90-351, 2 Stat. 209. 

2 42 U.S.C. § 3701. 

3See , ~, S. Rep. No. 1310, 87th Cong., 2nd Sess. 1~3 (19J)3h· 

CJ 

\\ 
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APPENDIX W 

DEVELOPMENT OF THE LAvl OF GAMBLING 

THm UNITED STATES POSSESSIONS: 

American SaJlloa 
The Canal Zone 

Guam 
Trust Territory of the Pacific 

The Virgin Islands 

H.J.H. 

\ 



NATIONAL GJ\jvIBLING COIvlM.lSOION 
Cornell study--443 

SUMHARY 

The development of tb~ law of gambling has varied greatly among 

the United States possessions. Most of the territories were initially 

governed by the, l,T. S. Navy, which generally enact·ed layTs comprehensively 

prohibiting gambling. Decriminalization of gambling has since progressed 

at different paces. For example, American Saluoa prohibits all gambling 

with the exception ot: charitable raffles, while the 'frust Territory of 

the Pacific Islands has apparently never enacted legislation prohibiting 

gambling of any kind. 

I . ftJvlERI CAN SANGA 

American SalllOa is an unincorporated territory of the United 

States, lying approximately 2,300 miles southw'est of Ha"raii and 1,600 

miles northeast of the' northern tip of New Zealand. 'l'his ser'ies of 

islands was first discovered by Dutch Adlniral .Jacob Roggeveen in 1722. 

The Samoan islands remained unimportant to the Vlestern "Tarld, hO\~ever, 

until the European nationalist struggle of the 19th century. The 

United States first expressed an interest in the islands in 1878 1.hen 

they acquired the right to maintain a nava.l sta.tion in Pago Pago Bay. 

In 1899, Britain, Germany, and the United States agreed to partitIon 

the islands, ceding Eastern Samoa to the United State~. 

ft..merican Samoa was administered by the United States navy until 

Ju1:y 1, 19,51. The commandant of the Navy lvaS empo"\,,rered to enact 
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regula'bions for the government of the islands. 1 Sinc.€! the Samoans are 

a gay people, fond of dancing, g~~es, feasting, and entertailLment, it 

is not surprising that one of the first regulations promulgated was 

designed to curb gambling. 

In 1903, Commander E. B. Underwood enacted a regulation which 

comprehensi vely outla.Ted all gambling. 2. Unlike early American laws 

governing gambling, no distinction .Tas drawn betI-Teenpublic and 

private gambling. The professional gambling entrepreneur an·d the 

amateur player "Tere accorded identical treatment under the law. The 

maximum penal.ty for gambling was a $250 fine and imprisonment at hard 

la.bor for six months. 3 Persons convicted of cheating at any game I-Tere 

isubject to a similar sanction. 
4 

In 1951, administration of American Sanloa wa.s placed under the 

jurisdiction of the Gecretary of the Interior. The governor of the 

islands is presently appointed by the Secretary of the Interior, though 

one house of the Samoan bicameral legislature is elected by universal 

suffrage. 

11917 Codification of the Regulations and Orders for the 
Government of American Samoa, § 3 (4) . 

2Id . § 65. 

3Id . § 65(1). 

!~ Id . § 65 (3 ) . 
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The Samoans haye continued to embrace their natiye customs 

despite the impact of Western culture. The natiyes continue to liYe 

in a cooperatiYe, communal mode of life in which all necessities are 

proyided for vTithin the extended family. The law goyerning gambling 

has also remained unchanged. All forms of gambling are currently 

prohi bHed and yiolators are subj ect to a maximum $250 fine and six 

months imprisonment. 5 In 1961, an exception to this general 

prohibition was enacted vThich permitted the "occasional playing of 

bingo" and raffles "Then the profits from such, actiyities are used for 

6 religious, educational or eleemosynary purposes. 

II. THE CANAL ZONE 

'l'he Canal Zone, situated in the Isthmus of Panama, is unique 

among the United States possessions in that it is, in effect, a 

goyernment reserYation. Only business directly related to the canal's 

operation is permitted, and generally only persons employed by the 

Uni ted States Goyernment may reside in the zone. 

The Istlunus of Panama was first discoyered by Vasco Nunez de 

Balboa in 1513 during his search for a water route leading to the Indian 

Ocean. The isthmus remained under Spanish rule until 1923 when Central 

Ameri.ca seyered its political connections '<Tith Spain. In Febru.ary of 

1881, a French company undertook the construction of an isthmian canal. 

The project proyed disastrous. On Noyember 3, 1903, in a bloodless 

515 A.S.C. § 521(a) (1973). 

6Id~ § 521(b). 
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revolt, Panama decJ.ared itself independent of Colombia. The United 

States, anxious to secure the rights to build, operate, and control a 

canal in Panama, recognized the new republic three days after its birth. 

The treaty between the Uni'bed States and the Rej;lublic of Panama granted 

America full control of the Canal Zone just as thoue;h it I'lere the actual 

sovereign of that ,territory. 

The building of the Panama Canal I,ras a tedious an9. laborious 

project, beset "lith disease and perilous ,vorking conditions. 7 Among the 

lesser difficulties plaglling the proj ect was the presence of gambling. 

Willis Johnson observed: 

Gambling had long been one of the chief vices of Panama. 
It was one of the vrorst features of the regime of the French 
ca.nal companies. ThE: purveyor of lottery tickets and the 
tout for gambling dens dogged the heels of the paymaster, 
and a large share of the "rages paid "rent quiclu.y into the 
pockets of professional gamblers. 8 

In order to expediate the vTOrk of canal construction, the United States 

promulgated lavrs to regulate gambling vrithin the Canal Zone. 9 American 

concern over gambling is evident in the fact that this legislation was 

among the first laws enacted by the Isthmian Canal COIluuission. 

7During the ten year construction period more than 6,000 persons 
lost their lives. 

8W. Johnson, Four Centuries of the Panama Canal, 338 (1906). 

91904 Report of the Isthmian Canal Commission, Act Ho. 4, 
Section 9 stated that If • an emergency exist [ed]. II 
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Existing franchises to maintain lotteries were declared nUll and 

void,lO and the establishment of any lottery was 'deelared unla.TfUl. ll 

Stiff penalties .Tere provided to enforce this prohibition. For example, 

a person·convicted of establishing a lottery in the Canal 'Zone was 

subject to a maximum fine of $1,000 and five. years imprisonment.12 

Heavier penalties ·.[ere provided for subsequent lottery violatioris. 

Persons ,·rhoaided or 1'1'ere employed by lottery entrepreneurs were subj ect 

to le?ser, though substantial, sanctions. 13 

Though it .TaS expressly forbidden to sell' any foreign lottery 

tickets in the Canal Zone,14 an exception was made for religious and 

charitable organizations. Such organizations .rere authorized to 

conduct raffles and gift enterprises if they secured a permit from the 

governor. 15 A permit woUld issue, however, only if all the proceeds 

were to be used for charitable purposes, and if the articles to be 

awarded as prizes .rere acquired by donation rather than by purchase. 16 

101904 Report of the Isthmian Canal Commission, Act No.3, § 1. 

llId. § 2. 

12Id . § 3. 

13Id . § lL Persons ,.,ho sold ticket s in a lott ery .Tere subj ect to 
a fine notexceeding $500 and/or imprisonment not exceeding two years. 
Identical penalties were provided for persons .Tho published an account 
oCor advertised any lottery. Id. §§ 5,6. 

14Id . § 6. 

l5Id . § 10. 

·16Id . 
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Both professional and social gambling were en,joined and stiff 

penalties provided. 17 The professional gambler and the amateur player 

were subject to identical liability.18 Unlike early American gambling 

laws, > no distinction was dra'\om bet'\oTeen gambling in priVate as opposed 

to public places. 

Persons who engaged in gambling for a livelihood were deemed 

common gamblers a.nd subject to a fine not exceeding $1,000 and 

imprisonment for six months .19 The courts i-Tere a.uthorized to imprison 

a common gambler, in default of any fine imposed, at a rate of one day 

per dollar. 20 Thus, if a common gambler was arrested after a run of 

poor luck, he might languish in jail for over three years. 

Provision was also made authorizing a civil action to recover 

any property or money lost by gambling. Both the operators and players 

could be sued and were considered jointly and severally liable. 2l 

not 
wa.S 

l7Id. Act No.4. 

18 Id. § § 1, 2., 5. 
exceeding $500 and/or 
liable for a fine not 

19Id. § 6. 

20Id . § 7, 

21Id . § 8. 

Such convicted persons '\o1ere subj ect to a fine 
imprisonment for one year. A second offender 
exceeding .$1,000 and/or t'\oTO years imprisonment. 
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The validity of these laws was challenged in the very first case 

heard by the Supreme Court of the Canal Zone. In Canal Zone v. 

Christian,22 the defendant had been operating roulette tables by virtue 

of a concession granted by the Republic of Panama. Rejecting the 

defendant's argument that the act prohi bi ting gombling .Tas unauthorized 

by the Panamanian Treaty, Judge Guclger conclucl:ed that the United States 

had absolute control over the Canal Zone free from any privileges 

previously conferred by the Republic of Panama. The prohibition of 

gambling vithin the zone was therefore valid. 23 In Willis Johnson 1 s 

vords, this decision represented "[aJ victory for morals and 

thrift in the Canal Zone . . . ."24 

Though the canal 'Has completed in 1914, the gambling la,{s 

remained unchanged until 1932. In 1932, penalties for conducting a 

gambling game l{ere slightly reduced and the lav punishing mere 

participants in the game repealed. Social gambling apparently wa~ 

permitteq., though the issue remained unresolved for nearly ten years. 

In Government v. Chen, 25 the Court concluded that such gambling .TaS 

not enjoined by any stQ.tute and was therefore lawful. 

221 C. Z. 1 (1905). 

23 Id. at 5. 

24 H. Johnson, Four Centuries of the Panama Canal, 338 (1906). 

25 Crim . No. 2706, D. C. C. Z. Cris .. Div. (19t~2). 



NNrIONAL GAMBLING COMMISSION 
Cornell Study--450 

The laws governing lotteries were also amended in 1932. Lotteries 

remained. unla.'Yrful, except for charitable raffles, but the penalties for 

lottery offenses were slightly reduced. 26 The terni lottery ",as broadly 

d.efined to inclu.de "any lottery, policy-lottery, gift. concert or similar 

enterprise of any description by whatevt::r name, style or title the same 

may be designated or knmm. ,,27 Provision was also made for facilitating 

proof upon trial for a violation of the lo·ttery laws. There ,vas no need 

to establish the existence of a purported lottery if thete 'vas proof 

of the sale of a lottery ticket. 28 

The 1934 Codification of the Canal Zone laws omitted the earlier 

provision authorizing a person to recover any money lost in gamblinG 

through a civil action. No explanation was offered for the deletion of 

this 1m·" nor has it been included in any subsequent codifica.tion. 

Presently, authorized gambling in the Canal Zone is restricted to social 

gambling and charitable raffles. 

III. GUAIvl 

Guam is an unincorporated t~rritor~r of the United states located 

approximately ll~OO miles southeast of Tokyo in the Pacific Ocean. 

Ferdinand Magellan is ~redited with discovering the island in 1521, 

though. it was not brought under Spanish rule until the late 17th century. 

Guam remained a Spanish possession until 1898, ,.,hen it \<I'as ceded to the 

261934 Canal Zone Code, Title 5, §§ 472-477. 

27 rd. § 471. 

28m . Title 6, § 386. 
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United States under the Treaty of Paris, an act which .ended the 

Spanish-American i'Tar. The island remained undor naval ailininistrotion 
\, 
~,_ )1 

until 1950, vrith the exception oi three years of Japanese occupation 

during World War II. Though a civil government w'as instituted in 1950, 

the governor continues to be appointed by the President of the United 

States with the advice and consent of the Senate. The legislature is 

popularly elected. Any legislation promulgated, however, is subject 

to annulment by the U. S. Congress. Guamanians are qonsidered citizens 

of the United States, but they do not have the right to vote in nationEi..J. 

elections. 

Captain Richard P. Leary, U. S.N., became the first, American 

Governor of Guam on August 7,1899. The first orders issued under the 

new naval admin:tstration were designed to foster oreler among the spirited 

natives. Orders curtailing the sale of liquor, prohibiting public 

intoxication, forbidding religious processions in the streets and 

outlaw'ing cockfights on Sunday were promulgated. I'rominent among the 

very first law's enacted was General Order No. 19 W"hich was issued to 

"check the pernicious habit of gambling that prevail [e'd] among the young 

children and to d.iscourage the habit among ad~.lts. ,,29 

The 1vritten la1v of Guam from 1899 to 1951 consisted of a variety 

of typeW"ritten and mimeographed executive orders and naval orders. Thus 

the development of gam1)ling during this period' is quite obscure, though 

there exists no indication that the initial lai? generally prohibiting 

. gambling was repealed. 

29p . CaranoCand P. Sanchez, !2. Complete History of Guam, 191 (1964). o 
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The uncerta.inty of the status of gambling in Guam was clarified 

in 1953 upon the publication of a penal code. Both professional ar.,i 

private gambling were outlavTed but only de minimis sanctions vTere 

imposed. 30 The penalties for gambling offenses in Guam are the most 

lenient ones imposed throughout the United StatE:s possessions. Mere 

gambling participants are subject to a maximum $100 fine and three 

monl:;hs imprisonment. 31 'fhe entrepreneur conducting the gE'.JJle or OWning 

the gambling devices is subject to a maximum $500 fine and six months· 

imprisonment. 32 

Gambling has been statutorily defined as: 

. . a contract between two or more persons by which they 
agree to play by certain rules at cards, dice, or other 
contrivances, and that one shall be the ~\vinr~er and the other 
or others the loser or losers of money or other objects. 33 

Cheating at any of the proscribed p,ames is loa.thecl and treated as a 

theft of property of like value. 34 The 1953 code further punished any 

"ritness who refused to attend a trial for gambling offense35 and. 

guaranteed that such testimony 1vould not be used in any subse~uent 

prosecution against him or her. 36 

301953 Guam Penal Code § 330. 

31Id . 

32Id . § 330a. 

33J'l . l • § 330 . 

34 
Id. § 332. Sect~on 489 of the penal code states that theft of 

money exceeding $50 constitutes grand theft and is punishable by a fine 
not exceeding $10,000 and/or imprisonment not exceeding ten years. 

:15Id . § 333. 

36Id . § 33l~. 
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Cockfighting, an inveterate pastime of the GUE1..lnanians, was 

expressly excepted. from the prohibition against gambling. Hagering on 

cockfights is lmvi'ul among persons over seventeen years old. and :permitted. 

only at licensed cockr;:i ts. 37 Penalties were imposed on persons .who 

operated a cockpit without a license38 or who drugged or injured any 

gamecock. 39 

Lotteries were declared unla1vful, and mild sanctions were imposed 

on persons ,.ho established or aided a lottery, 40 A lottery 'Tas 

statutorily defined as: 

. . . any scheme for the disposal or distribl1tionof' money 
by chance, among persons who have paid or promised to pay· any 
valuable consideration for the chance of obtaIning such 
property or a portion of it, or for any share or any inter-est 
in such property, upon any agreement, understanding, or 
expectation that it is to be distributed or disposed of by 
lot or chance, whether called a lottery, raffle, or gift 
enterprise, or by 1'rhatever name the same be knO'\m. ~l 

An exception ~~s cade, however, for lotteries which had as their sole 

purpose a charitable or worthy public cause. 42 Such lotteries rey:d.ired. 

the 'written 'approval of the governor, and all proceeds were required '\:;o 

be devoted exclusively to the 'charitable cause. 43' A strict accounting 

37Id. § 330. 

381 (1. § 337. Violators were subject to a $50 fine. 

39Id . The sanction was a fine exceeding $500 and/or imprisonment 
not exceeding one'year. 

40Id .· §§ 320-323. Violators were subject to a fine not exceeding 
$5JO and/Or six months imprisonment. 

41Id . § 319. 

42Id . § 324 .. 

. 43rd . 

([ 
,~) /1 

11 ~.& i? 

<) 

c. 
:) 
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vras to be kept of all such lottery receipts,44 and persons convicted.)f 

violating any pl'ovision regulating charitable lotteries were subject to 

comparatively heavy sanctions. 45 

The 1953 code notably omitted a provision authorizing the seizure 

and 'destruction of gambling apparatus arid devices. There is no legislation 

in force vrhich permits the recovery of money lost 'through gambling. 

Also, the sanctions imposed for gambling are de minimis. It is 

ques,tionable, then, vThether the professional gambler finds it troublesome 

to ply ,his trade in Guam. 

The lavr of gambling has remained substantially unchanged since 

1953. In 1960, the legislature enacted the Bingo Law .46 Thi s lavr 

stated, in ef!.'ect, that bingo constituted a form of lottery and was 

prohibitec. except for religious, charita.ble, fraternal and nonprofit 

't' 47 organ1.za 1.ons. 

A more important amendment in 1960 concerned the regulation of 

g~lbling on United States military bases. Approval of the governor of 

Guam for lotteries conducted solely within military reservations of the 

United States vras totally dispensed vrith.48 This discrimination towards 

lotteries is unique among the United States.possessions. There is 

presently no indication, however, that the g~lbling laws 1.1.11 be 

further liberalized for military personnel. 

44Id . § 327. 

45 Id . § 329· Violators were subject to a fine 
$1,000 and/or imprisonment not exceeding 

461970 Guam Penal Code § 324.5. 

47 Id . § 324.1. 

48Id . § 324. 

one year. 
not exceeding 
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Presently, authorized gambling in Guam is restricted to betting 

on cockfights and charitable lotteries. 

IV. TRUST TERRITORY OF THE PACIFIC ISLANDS 

The Trust Territory of the Pacific Islands is a United Nations 

trust territory administered by the United States: Located in the 

ifestern Pacific' Ocean, the territory includes the Marshall, Caroline, 

and Mariana Islands. The Marianas were discovered by Ferdinand Magellan' 

in 1521, though not claimed by Spain until the end of 'bhe 17th century. 

The three islands were purchased by Germany after the Spanish-American 

Har and subsequently seized by Japan immediately after the. beginning of 

World I'Tar 1. After Horld, 'far II, ,these isJ;ands were designated a 

strategic trusteeship to be administered by the United States. The 

terri tory 'Ivas governed by the U. S. Navy from 1947 until July 1, 1951. 

The present government is heaCl.ed by a High Commissioner, appointed by 

the President of the United States and responsible to the' Secretary of 

the Department of the Interior. Loca+ly e1ecterr'congresses do function 

in all districts of the trust tel'ritory. 

The trusteeship agreement for the Trust Territory directs that 

the administering authority" ... giv.e due'recognition to the customs 

of the inhabitants in providing a system of la .. r for the territory. ,,49 

Furthermore, the governing body is instructed to " institute such 

other regulations· as may be necessary to protect the inhabitants 

against 'social abuses. ,,50 

il 
4 ~ 

9Trusteeship .Agreement ,tor' the Trust Territory of the Pad'fic 
. Islands., U. "1;; T/ Agreement/I.l, )-'at 3, as found in VI AU. N. Trusteeship 
(1946/1947/1951). . 

50Id . at 4. 
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The Trust Territory of the Pacific Isla.nds i.s un'ique among United 

states possessions to the extent that it apparently has no laifs 

prohibiting gambling of any type. The naval administration that governed 

the islands from 1947 to 1951 failed to promulgate any orders prohibiting 

gambling, although it did enact detailed legislation prohibiting other 

crimes. 51 'Ylhile the Trust Terri tory of the Pacific Isla,nds a,oes have 

an explicit criminal code published in 1952 and 1970, the code lacks, 

with one exception, any provision that might have bearing upon gambling. 

The exception is a section which prohibits Itcheating". 52 

V. THE VIRGIN ISLANDS 

The Virgin Islands are an unincorporated territory of the United 

States, lying betvreen the Caribbean Sea and the Atlantic Ocean. The 

main islands comprising the American Virgin Islands are st. Thomas, 

St. Croix, and st. John. The islands, discovered by Christop1Jer Columbus 

in 1493, were named after the virgins of st. Ursula., the sailor's patron 

saint. The islands were under Danish rule from 1672 until 1917, when 

the 'United ,States purchased them from Denmark because of their strategic 

position vTith respect to the American mainland. The U. S. Navy managed 

the islands' affairs until 1931, when a civil administration was 

established. Presently, the Virgin Islands' legislature is popularly 

elected" and the governor is appcinted by the President of the United 

States. 'l'he islanders are United States citizens b1.lt are not permitted 

to participate in United States 'national elections. 

51See Interim Regulations of the Trust Territory of the Pacific 
Islands, C:J:.iminal Code 5-48 ,(1948). 

521952 Cod~ of the Trust Territory of the Pacific Islands, § 392. 
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The first codes promulgated in the Virgin Islands after it became 
r 

a United states territory contained provisions enjoining gambling. 

Persons convicted of conducting or playing at any g8.lne of chance were 

subject to a fine not exceeding $100 and/or imprisonment not exceeding 

six months. 53 Chance had to be the dominant rather than a mere subordinate 

element, hovrever, in order to constitute a "game o-f chance".54 Slightly 

heavier, though still de minimis, sanctions were ,imposed on anyone ,.rho 

maintained a gambling establishment. 55 

Gambling in the Virgin Islands persisted despite these pr.ohibitions. 

Gambling had been similarly enjoined on the islands under Danish rule. 

In his Leaflets From the Danish West Indies, Charles E. Taylor observed 

that though " ... [gJambling is prohibited in St. Thomas . . . a great 

deal is said to go on privately. ,,56 

Lotteries enjoyed a more favored status in the islands. A lottery 

was statutorily defined as: 

531921 Code of St. Thomas and St. John, Title IV, c. 6, § 30; 1921 
Code of st. Croix, Title IV, c. 6, § 32. Specific games such as faro, 
monte, roulette, fantan, poker, seven-and-a-half, t'Yrenty-one, and 
hoky-poky were' expressly prohibited also. These ifere omitted ill'later 
amendments to these secti.ons becaus'e -they were thought to be included 
in the term "game of chance": 

542 V. I. Op. A. G.92 (1950). 

551921 Code of St. Thomas and St. John, Title IV, C. 6, § 31; 
1921 Code of st. Croix, Title IV, c. 6, § 33. 

56c . Taylor, ~eaflets From the Danish West Indj.es : Descriptive of . 
the Social, Political, a.nd Commercial Condition of These Islands, 50 (1899). 

() 
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... any scheme forzthe disposal or distribution of money or 
property by chance, among persons who have paid or promised to 
pay a,ny valuable consideration for the chance of obtaining such 
property . . . upon an agreement, understanding, or expectation 
that it is t.o be distributed or disposed of by lot or chance, 
,,;hether called a lottery, raffle, gift enterprise, or by 
",hatever name the same may be knmm. 57 

It "las unla1"ful to establish any lottery other than an official lottery 

of the Virgin Islands, though the Director of Police was expressly 

authorizeC1 to permit raffl~s in good faith. 58 

St. Thomas had authorized a lottery under Danish rule' which 

proved financially unsuccessful. 59 In a discussion concerning lotteries, 

Charles E. Taylor observed: "To the excitable natives of the West 

Inclies there is a peculiar fascination about this kind of g8111bling, or 

indeed, any other, 'whether cockfighting, the roulette, or Spanish monte. ,,60 

In 1937, st. Thomas and St. John enacted ordinances creating an 

official lottery under the direct supervision of the governor of the 

. Virgin Islands. 61 A lottery board ,.;as eutablished to recommend lottery 

regulations to the governor and to determine the number of tickets to be 

d th 1 f h t · k t d tl . f h 0. . 62 E h ra"m, . e va ue 0 eac lC e an le .prlzes o' eac rawlng. 'ac 

lottery draw'ing was to be directed by a "Board of Draw'ingl! composed of 

571921 Code of St. Thomas and St. John, Title IV, c. 6, § 27; 
1921 Code of st. Croix, Title IV, c. 6, § 29. 

59C. Taylor, supra, note 56, at 50. 

60 0 . iI'aylor, supra, note 56, at 50. 

61' . Oro.. r1.lun. C. St. Thomas and St. John approved June 1, 1937, § J .. 

6210.. §§ 2-4. 

II 
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"three persons of good reputation. ,,63 No more than one dra\dng of the 

. 64 
lottery ioTas permitted each month. Lottery tickets could only De sold 

by appointed dealers i·rho collected a surcharge on each fraction of a 

ticket sold by them.~5 The lottery tickets were deemed securities of~ 

the Virgin Islands' government, and persons convicted of forging them 

were subject to a maximunl $2,000 fine and fifteen years imprisonment. 66 

In 1938 , legislation i'Tas enacted in st. Croix authorizing' the sale 

of lottery tickets and providing for payment of a percentage to the 

municipal coffers ·of St. Croix. 6'( 

The trend in the Unitec1 states (turing the 1940' s towards the 

illegal use of slot machines was legally evident in the Virgin Islands. 

In 191~3, both St. John and St. Thomas enacted ordinances legalizing slot 

machines. 68 This liberalization of the gambling laws proved shortlived, 

however, for these municipalities passed legislation the subsequent year 

prohibiting slot machines. 69 

63Id . § 12. These persons. were appointed by the director of tl?e 
lottery' board a.nd received the munificent sum of $7.50 as compensation. 

61rId. § 5· 

65Id . § 6. 

661921 Code of St. Thomas and St. John,. Ti tle IV, c. 10, § § 12-15. 

67 ( 6 ) Ords. Mun. C. St. Croix, approved January 12, 1938 Bill no. 2, 
§ 3; February 28, 1938 (Bill no. 77); November 3, 1948 (Bill no. 51). 

68See 15 V. 1. C. § 1224 (1962) Revision Note. 

69Id . 

o 
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Subsequent attempts at decriminalization of gambling.Tere more 

auspicious. By the end of 1951, all -three municipalities had legalized 

parimutuel betting at licensed racetracks. 70 All horse racing was 

subject to the general supervision of a Racing Commissioner. All 

regulations proposed by the racing clubs had to be approved by the 

governor. 71 Seventy-five percent of the net profits realized belonged 

to the racing club, while the other t.Tenty-five percent .rent to a IIpoor 

fundI! in S·t,. Thomas and st. John, and to the municipality on St. Croix .72 

Parimutuel betting has been restricted to horse racing, despite· 

attempts to extend its legitimacy.73 In 1968, the legislature passed a 

la.T expressly prohibiting man-to-man betting on horse races at .Thich 

parimutuel racing is permitted. 74 

Enforcement of the gambling laws was bolstered in 1961 upon the 

enactment of a provision authorizing the seizure of all gambling devices 

found in an Offender's possession. 75 Prior to 1961, the only gambling 

devices which police' were authorized to seize .Tere ~lot machines. 76 

7 00rd . Hun. C. St. ~'homas anclSt. John app. April 20, 1951 CBill 
no. 34), § 2; Ord. Mun. C. St. Croix app. Nay 22, 1950 (Bill no. 32) 
§§ 2,3. 

7132 V. I. C. § 201 (1962). 

7 20rd . Mun. C. St. Thomas and St. John app. April 20, 1951 (Bill 
no. 34)' § 3; Ord. Mun. C. st. Croix app. May 22, 1950 (Bill no. 32) § 3. 

73In 3 . V. I. Op. A. G. 12 (1951~) the Attorney General stated 
that parimutuel betting on turtle races is illegal even though the 
proceeds are donated to a charitable cause. 

7 432 V. I. C. § 202 (b) (19·73 Supp.). 

7514 V. I. C. § 1226 (1962): 

76Amended Nickelodean Ordinance January 31, 1944. See 2 V. I. 
Op. A. G. 234 (1952). 
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In 1971, the Virgin Islands Lottery Conunission was established. 

The commission consists of five members ,rho are appointed by the governor 

"Tith the advice and consent of the legislature. Members serve five-year 

terms and may be removed from office by the governor for cause. The 

commissioners are not compensated. 77 

The Lottery Commission is empowered to promulgate rules governing 

the operation of the official Virgin Islands Lottery78 and is required 

to report monthly to the governor and legislature. 79 Among its various 

duties the commission is required to I'. . . guard against the use of 

[the rules governing the Virgin Islands' Lottery] as a cloak for the 

carrying on of organized gambling and crime."8a In order to implement 

this duty, the commission may utilize a subpoena pOYTer. 81 

rrhe Virgin Islands Lottery Commission is under the immediate 

supervision of a director appointed by the governor. The position of 

Director is full time and is salaried. The director is responsible 

for the licensing ·of ticket agents and is authorized to entel" into 

contracts for the operation of the lottery.82 

7732 V. 1. C. § 244 (l9n Stipp. ). 

78Id . § 246(a) . 

7910.. § 246(b) . 

8°10.. § 246(f)(3) . 

8lId . § 249. 

8210.. § 247. 

'I 
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The growing trend towards .partial decriminalization of eambling is 

evident in a recent decision of the st. Croix municipal court. At issue 

in Virgin Islands v. Thomas83 was the legality of social gambling. 

Section 1224 of Title 14 of the Virgin Islands Code specifically states: 

Vlhoever (1) deals or conducts, either as owner or 
employee, ... any game of chance ... or (2) plays or bets 
at or against any [game of chance] ... shall be fined not 
more than $200 or imprisoned not more than 180 days or both. 

The court concluded that this section merely prohibited commercial 

gambling. The statutory prerequisite of "as ovmer or employee" did not, 

deduced the court, prohibit social gambling. The 1972 legisla.ture failed 

to enact any new gambling legislation, thus apparently a.cquiescing to 

the court's decision. 

'1lhe Virgin Islands remain one of the more liberal United States 

possessions with regard to the decriminalization of eambling. Parimutuel 

betting, government and charitable lotteries and raffles, a.nd social 

gambling are presently authorized. 

OTHER POSSESSIONS 

Several other islands in the Pacific Ocean are considered United 

States possessions: Baker Island, Mid'\ofay Islands, Navassa, Palmyra, 

Hake Island" Howland Island, Ja.rvis Island, Johnston Island, and 

Kingman Reef. Most of these possessions are coral atolls which average 

2 1/2 square miles and are generally u.ninhabited. None of these 

terri tories have promulgated laws. Therefo:i:'e, they have not been 

treated here. 

83 9 V. 1. rr (Mun. Ct. st. Croix 1971). 
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APPENDIX X 

THE DEVELOP~lliNT OF THE LAW OF GAMBLING 

THE DISTRICT OF COLUMBIA 

P.K.S. 
R.M.S. 
D.F.D. 
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SUMMARY 

r::--'--

The development of the law of gambling in the District of Columbia 

has paralleled that of the Nation. During the early nineteenth century 

when lotteries were fashionable, the' District of Columbia became' a 

center foJ;' ticket sales. Later, Ivhen gambling halls folloved settlers 

into the Midvest and West, Washington became the hottest gambling to\oTn 

in the East ." Finally, as reform movement elsewhere first sought to 
1:'-' 

prohibit gambling legislatively and then to secure the enforcement of 

the prohi bi tion, the District of Columbia folloved suit. Tod,ay, gambling 

in all its forms is comprehensively outlawed by a patchvrork of old 

statutes. No forms of gambling have been decriminalized. 

I. INTRODUCTION 

The territory that is nOvT the District of Columbia originally 

I'Tas part of Maryland and Virginia. The government of the District of 

Colum,bia , despite that original organization, hovever, has ,never enj oyed 

1 
powers as broad as those vested in the governments of individual states. 

In 1889, the United States Supreme Court aptly described the District 

lThe'years 1871-1874 constituted an historical exception. During 
those years Congress vested the District with full legislative powers 
and autl,tori ty, subj ect only to the ul timat e veto of Congres s '. Today, 
hovTever, the government of the D,istrict of Columbia is purely 
administrative; all legislative functions are assumed by Congress. The 
"home-rule" movement is becoming increasingly popular, hovever. See' 
An Act to prove a Government fOr the'District of Columbia, February 
21, 1871, ch. 62, 16 stat. 419; An Act for the government of the Distri.ct 
of Columbia and for other purposes, June 20, 1874, ch; 337,18 Stat. 116. 
For a discussion of the status of the District of C01ilmbia government, 
see Metropolitan Railroad Co; v. District of Columbia, 132 U. S. 1 (1889). 
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as 1113. (J.ualified State 11 whose sovereign pow'er 'fis not lodged in the .~ 

corporation of the District of Columbia, but in the government of ~he 

United states. Its supreme legislative body is Congre:;;s. 11 Crimes 

committed in the District are, therefore, crimes against the United 

States. 2 /1 
The history of the District's legal status, however, is a good 

deal more complicated than this simple analysis seems to in~icate. 
, 1 .\ 

The District of ColUlnbia was formally created. in 1801 a;' the 

Nation's Capitol from lands carved out of Virginia and Maryland. The 

1801 Act provided that the la'lvs of these states should continue in force 

in the respective areas ceded by t.hem. Likewise, its two municip~l 

governments, Washington and Georgetown, vTere to continue intact.3 The 

Virginia portion was retroceded in 1846, 4 and the laivs of the District 

were unified, although the two chartered cities remained vTith their own 

distinct ordinances. The application of British common lavT in the' st,ates 

as mere· persuasive authority had been settled 10ngbefore,5 but its 

place in the law of the District of Columbia remained in doubt until 

an act passed in 1901 finally declared that: 

2Metropolitan Railroad v. District of Columbia, supra note 1, at 9 .. 

3 Act of February 27, 1801, ch. 15, § 1" 2 Stat. 103. 

4Act of July 9; 1846, ch. 35, 9 Stat. 35. 

5Judicial decisi~ns of British courts are accepted as indicative 
of the common. law in this . country , but no:American court is bound by 
those decisions, whether made before or after the.Americar(Re:vblution. 
For pertinent discussions, ~ Seymour v. 14cAvoy, 121 Cal. 438,53 P. 
9,46 (1898); Dickey v. Volker, 321 Mo. 235,11 S.W.2d 278,62 A.L.R. 
858 (1928); DudrovT v . King, 117 Md. 182 , 83 A. 31f (1912). These are 
only a few of the m,any cases decided on the point. ~, 
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The Common law, all British statutes in force in J.1arylar~¢l. on 
February ~7, 1801, the principles of eQuity anc1acl1T1iral t~:. 
shall remain in force except in so far as the same are 
inconsistent 6with, or are replaced by ,s1.lbsequent legislation 
of Congress. , 

Thus, Justice Dou.glas of the Supreme Court observec1 several years 

ago that the la", of the District "is a compendium of a variety of' laws 

dral'ffi from various sources, ,,7 including (1) the principles and maxims 

of equity as they existed in England and in the colonies in 1776, 

(2) the common law of England, (3) the la,.s of Jilaryland and Virginia 

as they existed on February 27, 1801, 8 (l~) the Acts of the Legislative 

Assembly created in 1871 but dismissed three.years later, and (5)" all 

Acts of Congress applicable to the District. 9 

6Act of March 3, 1901, ch. 854, § 1, 31 Stat. 1189; D.C. Code 
§ § 1~9-301. 

7 Universal Interpretive Shuttle Corporation v. Hashington 
Metropolitan flxea Transit Commission, 393 U.S. 186, 196 (1968') 
(dissenting opinion). 

8See Act of March 3, 1901, ~ra note 6. Included in the 
Maryland laws received by the District is a reception statute regarding 
British law which assumes (a) all common lal. up to 1770, (b) all British 
statutes enacted prior to the first settlement in Maryland (1633), and 
(c) all British statutes enacted between the settlement and the American 
Revolution (1633-1776) which had aiready been introduced into Maryland 
la", by judicial decision. See the Maryland Decla;ration of Rights (1776) 
§ 3, reprinted in 1 D.C.C.E. 28-34 (1967), and the Maryland Constitution 
art. 5 (1867,1970). 

9See note 1, supra. 



JATIONAL GAMBLING COMllI[ISSION 
\:';orn~ll Study--467 

Today, a~though all of the present gambling laws are collected in 

the District of Columbia Code, the original statutes are found 'primarily 

in riders to Federal statutory material and in the mishmash of ImTs 

received from Virginia, Maryland" Great Britain, and the common law'. 

Auth0l7it at ive, interpretations of thes,e laws have been made, successively, 

by the Unite,d States Court of Appeals for the District of Columbia and 

currently by the District of Columbia Court of Appeals .10 

I. THE EARLY EXPERIENCE (TO 1831) 

From 1801 to 1831 the gambling law of the District of Columbia 

consisted of relatively discrete statutory prohibitions supplemented by 

principles of the common law. 

10prior to 1971 the court of last resort in the District of 
Columbia was the United states Court of Appeals for the District of 
Columbia, formerly knmm as the Supreme Court of the Di strict of Columbia. 
The District of COIUJIlbia Court of Appeals, formerly kn,mm as the 
,Municipal Court of Appeals, served as an intermediate appellate tribunal. 
In 1970, however, the District of Columbia Court Reorganization Act, 
Act of July 29, 1970, Puo. L. No. 91-358, 84 Stat. 475, made the 
District of Columbia Court of Appeals the District's ,highest court. Its 
orders can be reviewed by the United states Supren((~ Court but not by 
the United states Court of Appeals. for the District of Columoia, though ==~c'cc~o. 
decisions by the latter court prior to.February, 1971 will be followed 
unless determined otherwise en bane. M.A.P. v. ~, 285 A.2d 310, 312 
(D.C.App. 1971). 

For a good summation of the labyrinth of District,of Columbia 
lavTs, see James S. Easby-Smith' s comments in "History of Code Compilation 
in the District of Columbia," 1 D.C.C.E. 1, 2 (1966). 

(.' 

" 
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From the District's very beginning, an antigambling attitude, 

inherited from Maryland, was ,fritten into law. A 1792 Maryland Act had 

forbidden the sale of tickets in lotteries not approved. by the Jl'laryland 

legislature ,11 and a 1797 Act prohibited the keeping of gambJ,ing tables in 

t . h . d b t' 1 f' d' . t 12 averns or In ouses occuple y re al ers 0 Wlnes an splrl s. 

The two cities within the District, Georgetown and Washington, 

continued to enact antigambling municipal ordinances follovring the 

cr~at.ion of the District. An 1806 Georgetown bylaw prescribed a $20 

fine Itor keeping a public gaming table or device .13 An 1802 Act by 

Congress authorized the Washington City Council to take measures to 
I 

"restrain or prohibit gambling, ,,14 and the Council in 1809 accordingly 

prohibited the keeping of faro tables .15 

llMd. Acts 1792, ch. 58, 1 DorseJr1s Laws 288, cited in lIa"ikins 
v. Cox, 11 F. Cas. 878 (No. 6,243) (C.C.D.C. 1819). 

l2Md . Acts 1797, ch. 110, § 2, cited in United States v. Dixon, 
25 F. Cas. 872 (No. 14,970) (C.C.D.C. 1830). 

l3GeorgetOlffi bylavT of March 7, 1806 , cited in United States 
v. Wells~ 28 F. Cas. 521 (No. 16,662) ,C.C.D.C. 1812). 

Georgetown, which was chartered by the Maryland legislature in 
l75l,remained an indepelfdent city.until 1895. 

l4Act of May 3,1902, ch. 53, § 7,2 Stat. 195. 

l5Washingtonbylavr, August 16, 1809, cited in Hash1ngton v. 
Strother, 29 F. Cas. 356 (No. 17, 233) (C.C.D.C. 1824). 
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Such measures, hovTever, hardly sufficed to limit the gambling 

itch felt by Washington and its many visitors. 'Though Washington 

remained a small tOyffi 'in its first decades, disappointing the Government's 

hope that the city yrould become a ~ajor metropolitan are,a, it did 

experience iarge influxes of visitor:s in the ea:dy' nineteenth century, 

and tourism quickly became its le?-ding industry. 'Tourists, of course, 

must be entertained, and in 1830 an exasperated City Council passed 
, " 

a more comprehensive bylaw: 

No E.O'., A.B.C., L.S.D., faro, rolly-bolly, shuffleboard, 
equality table, or other devic e, to be used ,ofi th cards, balls, 
dice, coin, or money, or any other game of hazard (except the 
game of billiards llpon licensed' billiard tables) for the 
purpose of playing, or gaming for money or anything in lieu 
thereof, shall be set up, kept, or exhibited in any part of 
this: city, under a penal~y of fifty dollars for every day or 
less time that such [devl'ce] shall be so kept or exhibited. 16 

The common law' was also used to suppress gambling during the 

District's early years. The principle that gaming houses are indictable 

as conwon nuisances was recognized as early as 1803.17 In 1830, one 

Jacob Dixon sought reversal of his conviction for keeping a house 

where faro was played, on the ground that faro playing \faS not a crime 

. at common law. ,Chief Justice Cranch affirmed the conviction, explaining 

that the essence of the offense was not the private vice but the public 

inconvenience: 

16Washington bylaw, January 12, 1830 § 1. Cited in Hall v. 
Washington, 11 F. Cas. 278 (No.5, 953) (C.C.D.C. 1836); Dixon v. 
Washington, '7 F. Cas. 766 (No. 3,935) (C.C.D.C. i830). 

17United States v. Ismenard, 26 F. Cas: 554 (No. 15,450-) 
(C.C.D.C. 1803). 

'0' 
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HavTkins (boo};: 1, c. 75, § 1) says II • • all common gaming 
houses are nuisances in the eye of the law; II not only because 
they are apt' to draw together great numb~rs of .disorderly 
persons, which cannot but be very inconvenient to the 
neighborhood. . , 
.... It has been said, in argument, th~t if the law be 
so, every man who has a whist party at his house is liable 
to be prosecuted and punished for a nuisance. But the 
distinction is broad and palpable. To become a common 
nuisance, it must be a common gaming house, kept for lucre 
and gain, holding out allurement to all who are disposed 
to game,' and kept for that purpose .18 

Washington, however, had become a gambling town, and these earlier 

restrictions w'ere g'enerally ignored by the law enforcement agencies. 

While sporadic efforts were made to suppress the more conunon 

forms of gambling, the outstanding phenomenon of' the eighteenth and early 

nineteenth centuries was the disproportionate volume of legal gambling 

in the form of lotteries. As one history of gambling in the District 

notes: 

The District of Columbia had a special experience ·\Vi th 
lotteries. It vras the Federal c.apital before it ,.;as a city 
and the f'inance of grandeur created problems .19 

Back in 1792, Congress had authorized a lottery to finance 

important projects in the planned Capital for which ordinary revenues 

might prove insufficient. As historian John Samuel Ezell remarked, f1the 

day of insufficiency soon davmed. ,,20 The National Lottery got underway 

in 1793 with the appointmel}-t of architect, economist, and l'eal estate 

speculator Samuel Blodget as lottery agent. Blodget proposed to sell 

50,000 tickets throughout the country at $7 each, promising 16,000 

18United states Y. Dixon, supra note 12, at 87 t\-75 .. 

19Washington Lav/yers I C~mmittee for Civil Rights Under Law, 
Legalized Numbers in Washingto~, 11 (1973). 

20J . Ezell, Fortune I s Merry vlheel, 102 (1950). 
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prizes: a grand prize of a $50,000 hotel, and cash prizes from $10 to 

$20,000. Blodget ' s lottery was slov to catch on, however,since American 

citizens in the 1890's were inundated on all sides by tickets for a 

variety of lotteries. Rumors quickly spread to the effect that the 

more valuable prizes had not been pU"~. in the wheel, and Blodget vas 
'c 

forced to pledge his real and personal property to gua.rantee payment of 

priZes. By 1798, iorith the hotel not yet completed, the granq prize 

winner brought suit aga.inst Blodget, and Blodget's property vas sold to 

satisfy the adverse judgment. 21 

Public opinion had, for the moment, turned against lotteries. 

The transplanted English journalist William Cobbett commented on the 

Blodget affair: 

Have you an itching propensity to turn your ,vi t to advantage? 
Make a lottery. A splendid scheme is a bait that .cannot fai~ 
to catch the gulls. Be sure to spangle it with rich prizes;-' 
the fewer blanks--on paper--the better; for on vrinding up the 
business~ you know, it is easy to make as many blanks as you 
please. Witness a late lottery on the Potowmack. The winding 
~, however, is not absolutely necessary. . . . The better 
way is to delay the drm'ring; o.r should it ~ begin, there is 
no hurry about the end, or rather, let it have no end at all. 22 

The unfortunate end to the Blodget affair, however ,'fas far from 

the end of lotteries in the District of Columbia. On the contrary, while 

other forms of g~bling were being outlawed, lotteries vTere being held' 
~~, 

more frequefitly than ever. In 1812, the Municipal-Charter authorized 

lotte';rie~, provided the amount to be raised in each year did not exceed 

$:1..0,000 and provided the President of thetUnited States approved the 

2lId . at 104. 

221d . at 105. 
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object' to be benefitted. Dravrings were held to construct public schools 

in 1812, a penitentiary in 1814, a.nd a city hal'l in'1815. 23 

This second vrave of lotteries proved to be a. mu;nicipal nightmare ~ 

and tw<) cases arising from lottery problems \-lent all the way to the 

Supremel Court. In 1812, Congress agreed with the state of Marylnnd to 

authori,ze a lottery in order ,to finance the constl:uctiol1 of a canal 

between the Distl'ict of COlu111bia and Maryland. 1'icket sales for the 

lottery continued in surrounding st·ates for several years. In 1820, 

Virginia passed a law outlaving the sa.le of chances not authorized by 

the Virginia legislature, but the promoters of the lottery, confident of 

the power of their congressional license, continued to sell tickets in 

Vil'gin:i,.a. 1'he Virginiaauthol'ities, who vrere not so confident of the 

scheme f S legitimacy, promptly arrested them, aml the lottery holders 

appealed their convictions to the Supreme Court. The famous case of 

Cohens v. Virginia24 is best remembered for its affirmation of the 

Supreme Court 1 s appellate jurisdictio!1, but the actual holding of the 

case, long forgotten by many scholars ~ vas that the congressional license 

did not authorize ticket sales in stat,es -where such sales were otherwise 

prohibited. 

23Id . at 105-6. 

246 Wheat. (19 u. s.) 264 (1821). 
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A second Supreme C01.U't 'case arose vhen a lot~ery franchise agent, 

a Mr. Gillespie of Ner' York, defaulted on the prizes for a lottery 

conducted for ,the purpose of financing the building of tvTO public 

schools, a penitentiary, and a tOrm hall. One of the rrinners brought 

suit, and the Supreme Court in Clark v. Corporation of Washington25 

dealt the city another blorT, holding it directly liable to the . 

clisappointed prizeHinners. The city was forced t.o sell stock to pay all 

the claims which folloved this case, Ezell dbserved: 

[T]his suit alone cost more than $200,000! Needless to 
say, there "\-Tere no mor~ lotteries instituted in the 
District of Columbia. 2 

The District, however, remained a center of lottery activity. 

Vendors foi' lotteries from allover the l~ation proliferated. In IB32 , 

the licensing of ticket sellers was instituted. In IB27, the sale· of 

tickets for lotteries not authorized by a particular State was forbidden .. 

It was not until IB42, hO\oTever, rrhen most states had already taken the 

step, that lotteries rrere entirely prohibited in the District of 

Columbia. 27 

2512 Wheat. (25 u:s.) 40 (1827). 

26 Ezell, supra note 20, at 102. 

27 J.d. at loB. 
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. II. THE FORl'.IATIVE ERA: 1831-1901 

1831 brought the first congressional effort to establish 

comprehensive criminal laws for the District of Columbia.. Among the 

provisions of the Penitentiary Act of 1831 was one forbidding, "keeping 

a faro bank 01' other common gaming table. II A pena,lty of imprisonment and 

labor for one to five years 'vas prescribed, and offenders called to 

testify were gra~ted ill!IDunity from prosecutiou. 28 

From the first, enforcement of the gambling table prohibition 

could not be called zealous. In 1835, the Circuit Court held that 

exhibition of a "sYTeat-cloth" (a device used in betting booths set up , 

at horse races) for a single day's duration did not amount to a 

"keeping. ,,29 In a concurring opinion, Justice Thurstm, though strildng 

out at the destructive evils of continual gambling, disparaged the 

prosecution's efft>rts to literally, and hypocritically, construe the 18.'10[ 

so as to curtail this lIpoor man'sl! festival gambling: 

Congress has tolerated the principal vice, horse-racing: It is 
hardly presumable they v10uld have left this higher quarry and 
struck at the humbler sweat-cloth . . . . Do you believe that 
Congress meant, under this short, but sure magic word l1keeping,l1 
for magic it is indeed, if it lias such 'wonderful efficacy to put 
doym, so suddenly, this ancient usage, "more honored, II it is 
true, "in the breach than the observance,1I this petty gambling, 
confined to the poor, the ignorant, during a feYT days, at most, 
of an annual celebration; when, from long habit, and the 
indulgence of the laws, until now, a general relaxation of 
manners have been permitted and tolerated during such celebration; 

28Act of March 2, 1831, ch. 37, §§ 1, 12; 4 stat. 448. 

29United states v; Smith., 27 F. Cas. 1155 (NO. 16, 329) 
(C.a.D.C.,1835). -
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like the Saturnalia at Rome . . . . Are Ive reformers, or are we 
judges, to administer the law as it is, and not as we think it 
ought to be, to the pOOl" and rich with equal hand, and leave 
reformation to be. worked out Ifhere alone it can and ought to be, 
by the i-risdom of the Imvs, or the spread of lUlovrledge and 
diffusion of learning, or by the influence of moral and religious 
instruction, by the minister of religion?30 

The problem, hOi-rever, was more pervasive than that one-shot, 

Saturnalian adventure assumed by Justice Thruston: With the demiE:e of 

public lotteries, private lotteries, played predominantly by the poor, 

persisted in the District. Following the burning of the city by British 

troops in 1814, Congress authorized only niggardly appropriations for 

purposes of rebuilding, and the city continued to be underdeveloped and 

populated by the poor and the transient. 

Taking aim at the private lotteries, an 1842 Act made it unlawful 

to keep a place of business for the sale of tickets or to offer for sale 

tickets or ticket shares. A penalty of not more than one year nor less· 

than six months imprisonment and/or a fine of $100 to $1,000 (h~li' to be 

retained by the informer) ,-ras prescribed. 31 Contracts for the sale of 

tickets were declared void, and the buyer waS allowed to recover the 

, 'd 'd 'd t' 32 prlc e as money pal on a Val conSl era' lon .. 

30Id . at 1156. 

31 Act of August 31, 1842, ch. 282, § § 1, 2, 5. Stat. 578. 

32
Id ., §3. 

o 
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Another statute which ioTas used, but not vigorously, to suppress 

gambling in the Distri.ct Ifas the cld statute of Anne, '\-rhich had been in 

effect in Maryland in 1801 and was thus received as part of its law by 

the District of Columbia. 33 All debts which arose from the llpl aying at 

any game vrhatsoever, or by betting on the sides or hands of persons who 

playll were declared void, as we:re those arising out of laws made for 

gambling purposes. The loser of ten pounds or more was given a cause of 

action against a winner already paid. If the loser failed to sue 'Ti·thin 

three months, any person could do so. Such a plaintiff could recover 

treble damages, half for himself and half for support of the poor. 

Winning ten pounds or more by fraud was made a crime, punished b~ 

forfeiture of five times the amount won. Still other provisions 

prescribed a penalty for assault on account of gambling and limited the 

pOlfer of eQuity courts to decree payment of wagers. 

The statute was recognized as applicable to billiard winnings34 

and gartlbiing winnings generally, 35 but since it dealt with betting on 

11 games 11 many kinds of wager s were enforc ed in ac c ordanc e ioTi th the ru.:1-e 

that fair wagers are rec6verable unless offensive to public policy,36 

339 Anne c. 14 (1710), referred to in Emerson v. Townsend, 73 Md. 
224, 20 A. 984 (1890). See also La Fontaine v. Wilson, 185 Md. 673, 
45 A.2d 729,162 A"L.R. 1218 (1945). 

34Sardo v. Fongeres, 21 F. Cas. 490 (No. 12,358) (C.C.D.C. 1829). 

35MCGunn~gle v. Simmes, Ip F. Cas. 145 (No. 8,817) (C. C.D.C. 1847 L 

36Fl~ltling Y. Fay, 9 F. Cas. 262 (1-10. 4,862) (C.C.D.C. 183l~). One 
case, an exception to the general rule, held that a wager on an election, 
notwithstanding the fact that neither of the wagering parties was a 
Qualified voter, could not be recovered since the bet was against public 
policy. Denney v. Elkins, 7 F. Cas. 464 (No, 3,790) (C.G.D.C. 1831). 
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With minor changes, 37 the Statute of Anne is still in the 

District's Civil Code today. 

Popular as gambling "Tas with the masses in the nineteenth century, 

it was not, as far as social 'vashington was concerned, exclusively a poor 

man's pastime. On the contrary, bpen gambling in fashionable gaming 

houses was 1videspread in the Capital through the middle years of the 

century., Many of the Nation's respected statesmen 1"ere aclmoifledged 

gamblers. 38 Perhaps the most famous gambling establishment in'the 

District of Columbia vTaS Edward Pendleton I s Palace of Fortune 'vhieh 

opened in 1837 and closed with his death in 1858. It was frequented by 

the most fashionable and pOlverful men of the Nation. "Lobbyists as well 

as politicians habituated the Palace of Fortune, and vTere a.lI-rays 

delighted at a chance to lend cash to a =\.egislator, who "ifmt broke 

fighting the tiger. Such debts were conveniently forgotten as bills the 

lObbyists were Jlromoting went to the floor of Congress. 1139 Pendleton 

himself became one of the city' s ~ost prominent permanent resident s . 

37 $25 has been substituted for the ,ten pounds, and the assault 
provision has been removed to the penal section of the code. See 
D.C.C.E. §§ 16-1701-01~ and '22-508 (1967). Arlother change came in 1899 
with the Negotiable Instrument Act, Act of January 12, 1899, ch: lq, 30 
Stat. 785. The law enabled bona fide purchasers without notic e to 
enforce notes otherw'ise void under the Statute of Anne'. The provision 
reversed the result of Lulley v. Morgan, 21 D.C. 88 (1892). See 
generally Wirt v. Stubblefield, 17 App. D.C. 283 (1900). 

381lThe highes~ officials of the nation were usually men willing 
to bet against the odds," H. Chafetz, Play the Devil, 179. Included 
in this category were men such as Henry Clay, Daniel Hebster, General 
IUnfie,ld Scott, Humphrey Marshall, vTilliam Learned Marcy} and Andrew 
Jackson. Id., § 3, Chapter 1. 

39Id . at 182. 
I) 
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"He gained impeccable connections in Washington society, was close to 

the rich and powerful who pulled the strings behind the political 

!W 
sc ene. I/. In fact,. when he died, II several leading democrat s were 

pallbearers at the funeral and the President [Buchanan] attended. ,,41 

Pendleton's death signalled an end to an era in Washington. vTith 

the advent of the Civil 1var and the insurgence of 'military personnel into 

the District of Columbia, General L. C. Baker, chief of the Secret 

Service, decided it .'as high time the long-ignored gambling statutes 

be enforced. It .'as in the interests of the war effort, he reasoned, 

to see that they were obeyed. His campaign caused quite an uproar among 

the more distinguished patrons, and President Lincoln sent for him and 

asked why he ,vas stirring up such a tempest. ·Reports an historian of 

the period: 

General Baker pointed, out the ruinous effect gambling vas having 
on prominent civilians and military officials and asked for a 
free hand to smash this vice in Washington. Lincoln, a 
penny-ante card player from his flatboat days, had to agree 
and Baker left him with the understanding that the ~overnment 
would not meddle in his drive to clean up the city. 2 

This he accomplished in short order. 

One of t'he reasons often cited for the' early failure to enforce 

effectively the gambling provisions was that the stiff penalties. 

prescribed prevented jury convictions. An early nineteenth century city 

ordinance, for example, (c. 1812) specified a very strict two-to-eight 

year prison sentence for running a gambling house. Consequently, juries 

40Id . at 181. 

41Id . at 182. 

42Id . at 255· 
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were reluctant to convict; and in the very fey, cases of conviction, 

presidential' pardons vTere forthcomin~. 43 

Thus it was not until 1878, when Congress lowered the prescribed 

penalties and eliminated the informer provision, 44 that the courts sJ:lOwed 

a will~ngness to treat the violation seriously. 

The somewhat more lax treatment of gambling' folloyTing General 

Baker's campaign coincided with a tremendous influx of new poor. During 

the Civil War the population of WaShington had. doubled' as the city at 

once became the principal supply depot for the army of the Potomac; a 

great hospital center, and the source of sought-after government weapons. 

contracts. After the Emancipation Proclamation tovrards the end of the 

war, abo1,It 40 ,000 former slaves from Maryland, Virginia, and points 

south poured into Washington bringing with them social and economic 

problems. Poorly educated, the new' residents of Washington "Tere 

particularly subject to the temptations of private gambling. In the 

later decac1.es of the century, in response to new pressures, Congress 

acted to tighten the laws. 

43I~ is reported that 'this ordinance remained on the books thirty. 
years before a conviction was obtained. In 1861, President Lincoln 
pardoned the sentencedlloffender, stating that the penalty "Tas' "far too 
severe for the offense." Likewise, Pres.ident Grant opened the door for 
another offender a decade later. Legalized Numbers in Washington, 
supra note.19, ~t 15. 

44Act of April 29, 1878, ch. 68, 20 Stat. 39. 

;:;, 
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An 1883 11 Act more effectually to suppress gaming in the District 

of ColumbiaH made it unlawful to keep any table or device "designed for 

the purpose of playing any game of chance for money or property," or to 

permit or induce anyone to 'play at such a device. Violators i'Tere 
.1 

punished by imprisonment for up to five years. The Act also punished 

those in control of premises where gambling devices w'ere kept (maximunl: 

one year, $500) and the playing of three-card monte and other confidence' 

games (maximum: five years hard labor, $1,000).45 

Congress was making clear its intention that all forms of gambling 

were evil. The 1883 Act defined "gaming table" as any device at i,hich 

money was wagered. The courts were directed to construe the lai" 

libe:rally, "f!rod:!.fL to prE:vent the mischief intended to be guarded against .,,46 

The courts obeyed the congressional mandate. In an 1895 case~ 

Miller v. United States,47 the court declared that a booth used for 

taking bets on horse races was a gambling device within the meaning of 

the Act: 

The definition of a:. gaming, table under the statute does 
not involve the ordinary mechanical definition of a table 48 

The finding that betting 'on horse racing is a game of chance was essential 

to the holding: 

45Act of January 31, 1883, ch. 40, § § 1-3, 22 Stat. 41l. 

46Id ., § ~ .• 

47 6 A:Pp. D.C. 6 (D.C. Cir. 1895). 

48 Id . at 12 . 
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It has from an early time been held that a horse race is 
a game of chance, and so is a game of baseball, and so a foot 
race, iyhere iyagers have been made upon them. Goodburn v. 
Marley, Str. 1159; Blaxton v. ~, 2 Hils. 309; Grace v. 
McElroy, 1 Allen 563; Lynall v. Longbottom, 2 Wils. 36; 
People v)'Weithoff, 51 Mich .. 203. 49 

In 1888, betting on races, elect~ons,'and athletic and bther 

Ii 
I( 

contests vTaS made Unlaiyful in the cities of iiashington and Georgetown. ' 

A fine of $25 to $100, or im:prisonment for up to ninety days, or both, 

was prescribed. 50 In'1891, the prohibition was extended to the area 

within one mile of the two cities I limits (but still within the District), 

and the maximum fine raised to $500. 51 

In the last decades of the nineteenth century, gambling in 

Washington had been severely curtailed. This phe.nomenon, however, was 

just a reflection of the natiomTide trend of efforts to eliminate 

. d . l' 52 percelve SOCla Vlces. As Mr. Justice Hagner wrote of lotteri,es in 

1890: 

49Id . at 14. 

50Act of April 26, 1888, ch. 204, 25 Stat. 94. 

51Act of r·Iarch 2, ·1891, ch.494, 26 Stat.'S24. The confusing 
congressional :practice of legislat;i,ng for specific areas of the District 
became obsolete with the repeal of the city charter and the adoption 
of a District-wide code at the turn of the century. 

~2The emerging alliance of business and religion at a time of 
rapid growth in the United states has been given credit by some 
commentators for the .dramatic groundswell of vice legislation in the. 
l,ate nineteenth and ,early' twentieth centuries. See Legalized Number,s 
in \'Tashington, supra note 19, at 16-17 . 
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Although formerly permitted by law, and even encouraged, 
public opinion for, nearly half a century almost everYVThere 
in this and all civilized cO'lmtries has recognized lotteries 
as fruitful sources of unmitigated mischief; as a cunning 
scheme by which cra.fty knaves plunder the silly and 
cred}11ous; destructive of thrift and honest industry and 
pandering to idleness and vice . . . . The keepiDg of a 
shop within this District for the sale of lottery or 
policy tickets, is something affecting the entire country. 53 

\~, A good illustration of the judicial thinking that dominated the 

formative era is the the story of, the "gift-enterprise." In the closing 

decades of the century, the full weight of the law was brought to bear 

on this child of the lottery age, a species of sales promotion vridely 

accepted. today. 

In 1871, the District of Columbia Legislative Assembly mandated 

the licensing.of gift-enterprise businesses. 54 Congress repealed this 

scheme in 1873 and declared. such businesses unlawful, operation thereof 

to be punished by a maximum $1,000 fine or imprisonment for, six months 

to one year, or both. 55 

The Appeals Court, following. Congress I lead, demonstrated' 

,- uncharacteristic fervor in attacking th.is species of gambling. In 1899, 

Joseph A. Sperry, owner o,f a tradi!1.g stamp company, came before the 

Court to appeal his conviction under the gift-enterprise' law. Sperry 

and his co-defendant, a District of Columbia retailer, maintained that 

the law was- an intolerable restraint on freedom of trade. ,Justice 

53United States v. Green, 8 l-1ackey (19 D.C.) 230, 241 (1890). 

54Act of D.C. Leg. Ass., August 23, 1871. 

55Act of February 17, 1873, ch. 148, 17 Stat .464. 

,'I 
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56 Shepard "turned the tables" on Sperry, declaring that it was his 

business, not the statute, which was the intolerable restraint: 

!'lith no stock in trade but . . . the necessary books and 
so-called premiums . . . they have intervened in the 
legitimate business carried on in the District of Columbia 
between seller and buyer, not for the advantage of either, 
but to prey upon both . . . . other merchants and dealers 
who can not enter [the promotion] must run the risk of 
losing their,trade or else devise some other scheme to 
counteract the adverse agency. 57 

In 1902, Justice Shepard declared unlawful a promotion involving 

the exchange of cereal box coupons for premiums. 58 In 1910,he resumed 

the battle against trading stamps: 

The whole country is now agitated by the i~lcreased cost of 
living that has grown to alarming proporti~ms . . . . While 
there is differe~~ce of opinion as regards 1>he chief source, 
all concur in 'the opinion that every introctuction of 
superfluous mtiddlelJHkn, and consequently um:lecessary charges 
between produte:r; and consumer, undoubtedly contribute to 
swell the stream to overflOYTing. 59 

Dissenting, Justice Van Orsdel recalled that the evil perceived by 

Congress was gambling and. not retail competition. A trading stamp 

operation, he argued , did not amount to gambling. The element of 

chance was absent: IIEvery stamp exchanged has a. fixed value. ,,60 

56Seth Shepard was a prQminent member of: the Texas bar before 
his appointment to the District of Columbia court in 1893. An active 
Democrat, he ,vas a lifelong fighter against "paternalism in government. II 
His beliefs led him to vigorously oppose the prohibition and free 
silver movements in Texas. 9 Dictionary ,of America Biography, 74. 

57Lansburghv. District of Columbia, 11 App. D.C. 512, 531 
(D.C. Cir. 1897). 

58Sheedy v. District of Columbia, 19 App. D.C. 280 (D.C. Cir. 
1912) . 

59District of Columbia v. Kraft, 3'5 App. D.C. 253, 268, cert. 
denied, 218 U.S. 673 (1910)., 

60Id . at 270 (dissenting opipion). 
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Van Orsdel' s argument.s, however, "Tere to no avail. EvElu the 

Supreme Court of the United States, in this age of antigambling feeling, 

agreed 'YTi th the Shepard approach toward trading stamps. 61 

Gift-enterprise operators fared no better, even after the end of 

Justice Shepard's tenure on the bench. Tn 1918, in one of the last 

significant gift-enterprise cases, Chief Justice Smyth declared unlawful 

a newspaper contest involving the ai'larding of gift points to advertisers 

and their customers: 

It is urged that if the scheme is condemned, an athletic 
contest for a prize, or a contest for a Rhodes Scholarship, 
or one for the 'best breed of horses, or any like contest, 
must also be prohibited. Not at all. Such contests lack 
the vice which impel ~isapproval of an enterprise like the 
one in q,uestion. They have no tendency to "lure to 
improvidence;1I they lack the seduction and evil of the 
other scheme. Instead they induce to efforts of great 
benefit and merit. 62 

Similar public policy arguments were used to suppress 

~lbucket-shoPS .. " In 1883, Justice Hagner refused to enforce a bucket-shop 

transaction, holding it contra:ry to public policy: 

All observers agree that the inevitable effect of such 
dealings is to encourage "rild speculatians;. to derange 
prices to the detriment of the ,conununity; to discourage 
the disposition to engage in steady business or labor, 
where the gains, though sure, are too slow to satisfy the 
thirst for gaining when once aroused; and to fill the 
cities '\>Tith the bankrupt victim~ of such disasters as 
any trBlack Friday" may develop.b3 

61In ~ Gregory, 219 U.S. 210 (1911). Justice Charles Evan 
Hughes held for the Court that a trading stroup promotion was a 
gift-enterp;r-ise, citing a definition of "gift-enterprise'which included 
an element of chance. 

62co;r-porateO~ganization and Audit Co. v. Hodges, 47 App. D.C. 
460, 466 (D.C. C~r. 1918). 

63Justh v. Holliday, 2 Mackey, (13 D. C.) 346, 348-49 (D. C: Sup. 
Ct. 1883). 
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In 1909, Congress outla"red "bucketing" in the District. The 

offertse was defined as the making of or offering :to make any contract 

for sale of securities or commodities on credit or margin, in which at 

least the seller does not intend bona fide delivery. Stiff penalties 

were prescribed including, in the case of corporations, equitable 

proceedings to dissolve (if domestic) or restrain (if foreign) the 

corporation. Those I·rho "communicate, receive, exhibit, or displayll 

price quotations with intent to violate the la"T were also punished. 64 

The evil perceived by Congress was described in the House debate on the 

bill: 

~tr. Campbell, Kan.: .... Thousands of industrious men, 
through no fault of theirs, have been thrown out of employment 
because other men gambled on the differences in the price's of 
the property t.hey produced or 'fOrked with . . . '\fuy, Mr. 
Speaker, to the actual investor and to the man "rho speculates 
on his best judgment, the dividends paid by a concern "muld 
largely control him in the price he would pay for its stocks 
or bonds, and yet it is actually true that on the stock 
exchanges in Hall Street and elsewhere in the country the 
prices of stocks and bonds aTe not controlled by this standard 
of value . . The influence of these gambling prices upon 
the business of the country can not be anything' but bad. 65 

Hashington had come far. In the 1850 I s the nation I s leaders were 

among the most' prominent gamblers in town, but by the. first deca.de of the 

tvrentieth century the margin buying of otherwise legitimate securities 

was vigorously denounced on the floors of Congress. Oli the surface, at· 

least, a profound change had come over vTashington during 'its format.ive 

era, but in reality the modern era was to tell the same story~ just in 

different words. 

64Act 'of'March 1,1909, ch. 233,35 stat. 670;,D.C.C.E . 
. §§ 22-1509-1512 (1967). 

6543 Congo Rec. 217-18 (1908). 
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III. THE MODERN ERA: 1901 TO 1974 

:By the turn of the century, gambling houses in Hashington ",ere 

only memories. The various prohibition groups had succeeded in driving 

the vice underground. There tl~e many forces l.'eorganized in less garrish 

fashion, catering mostly to the ghetto dwellers, who had become the 

majority of Washington I s citizens. Numbers eventually emerged a.s the 

new' game. All that W'as needed was ane,,,spaper, a ta,blet, and a pocket 

full of money. It "'as practically impossible to suppress. In fact·, the 

"runner" or "jiTiter" was a local hero: generou's, affable, and, Illost 

imp?rtantly, very successful. 66 

Thus, well into the t-wentieth century gambling in the District 

of Columbia had become a highly organized enterprise, popular especially 

among the Im'Ter classes of the urbanized populace. Like any other 

well~managed business, it had become adaptable, innovative, and hence 

more profitable. As a result, the courts in the District of Columbia 

and Congress had ~o transform District of Columbia lottery law into 

District of Columbia numbers law. 

In 1936, the District of Columbia Appeals Court, in an opinion by 

Justice Van Orsdel, held the numbers game a lottery: 

The fundamentl:).l point is that in each case there is the 
offering of a prize, the giving of a consideration for an 
opportunity to win the prize, and the .awarding of thg 
pri~e by chance. 38 C.J. 289, § 2. [emphasis added] 7 

66Legalized Numbers in Washington, supra not~ 19, at 35. 

67Forte v. United States, 65 App. D.C. 355,359,83 F.2d 612 
(D.C. Cir. 1936): 
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In 1938, Congress took up the battle, declaring the knowing possession 

·of number slips to be unlawful. 68 In 1953, possession ~.,ras made prima 

fac:ie evidence of knowing possession.69 In addition, in 1953) a 

potential loophole 70 "las closed with amendment of the statute to 

encompass possession of tickets "either current. or not current," as 

well as of all other records, receipts, etc. 71 vfuile consideration is 

an essential element of a lottery, it is clear that a prosecution fox' 

possession of numbers slips reQuired no showing that a consideration 

~.,ras ever received. 72 Even the possession of "cut cards" (listing of 

numbers which "hit" more :freQuently than others and for "Thich odds 

are reduced) is today unla",:ful. 73 

68Act of April 5, 1938, ch. 72 § 2, 52 Stat. 198; D.C.C.E. 
§ 22-1502 (1967). 

69Actof June 29, 1953, ch. 159, § 206(a)~ 67 Stat. 95. 3uch a 
statute is constitutional. See Ferguson v. United States, 123 A.2d 615 
(D.C. Mun. App. 1956); aff'd 99 App. D.C. 331, 239 F.2d 952 (D.C. Cir. 
1956); cert. denied 353 U.S. 985 (1957). 

70See Smith v. Un.ited States, 70 App. D.C. 255,105 F.2d 778 
(D.C. Cir~939). 

71Act of June 29, ,1953, supra note 69. 

72' Ferguson v. United States, supra note 69. 

73Bailey v. United States, 223A.2d 190 (D.C. App. 1966). 
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Under present l(~vT, lottery operation s,nd ticket sales are 

punished by fines up to $1,000 and imprisonment up to three years, or 

both. 74 The keeping of premises used for ticket sales is punished by 

fines from $50 to $500 or imprisonment up to one year, or both. 75 All 

things of value (including money) used in conducting any lottery are 

subject to seizure and, in a libel action brought by the District, to 

forfeiture. '76 

Since the thrust of the District's gambling legislation has been 

primarily the concentration on banning gaming devices,77 the focus of its 

court decisions has 'necessarily been on defining terms like "devices" 

and determing the extent of the prohibitions included in the statutes. 

The gambling table/device prohibition has been applied to a variety of 

instrumentalities. A gambling device, one court held, is an instrument 

which induces one to risk property "upon an evec,t, chance or contingency 
I 

in the hope of the realization of gain.,,78 A"mint vending machine 

randomly dispersing tokens exchangeable for "fortunes" is a gambling 

device; 79 so is a "claw machine" vTi th "rhich a player tries to pick up 

prizes enclosecl in a glass cage since "on the whole . . . chance 

predominate[s] over skill or [is] present in such manner as to thwart 

74D•C•C. E• § 22-1501 (1961). 

7SD. C. C.E. § 22-1503 (1967). 

76 D.C.C.E. § 22-1505 (1970 Supp.). 

77With the exception of one prohibition against boolunaking and 
poolmakingon the ~esult of athletic contests. D.C.C.E. § 22-1508. 

''[8Washington Coin Machine Association v. Callahan, 79 App. D. C. 
41. 42, 142 F.2d 97 (D.C. Cir. 1944). 

79vlhite v. Hesse, 60 App. D.C. 106, 48 F. 2~ 1018 '(D. C. Cir. 1931). 
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the exercise of skill."80 A pinball machine a1.olarding only "free plays 11 

is not a gambling device, since it affords no real hope of financial 

gain. 81 Under present la." the keeping of any gambling table or device 

for gaming is punishable by up to five years imprisonment82 and by 

forfeiture of the device. 83 

In the District of Columbia bookn)aking on any athletic contest 

or sporting event is treated 'as only a misdemeanor, punishable by a 

, . d>l 000 f' d .. t 84 maxJ.mum <p , J.ne an one yea.r lmprJ.somnen . On the other hand, 

the keeping of a gambling table or device has ahTays ,been punished 

)} 

severely. As a result, bookmakers have often been prosecuted under the 

more severe gambling table statute. In 1951, however, in Plummer 

v . United States, 85 the Appeals Court in an opinion by Judge Prettyman 

established a limit on such prosecutions. The court held that tl1e .lord 

"table" contemplates a physical device or contrivance: 

An accused cannot be guilty of keeping a gam~ng table if 
he merely took a bet; he cannot be convicted of a felony 
if the sum t§tal of the evidence is that he committed a 
misdemeanor. 6 

80Boosalis v. Craw'ford, 69 App. D.C. 141, 143, 99 F.2d, 374 
(D.C. Cir.1938J. 

78. 
81'Hashington Coin Machine Association v. Callahan, supra note 

82D. C. C.E. § 22-1504 (1967). 

83 C E ~9 D.C . .. 22-1505 (1970 Supp.). 

84 D.C.C.E. § 22-1508 (1967). 

85p1ummer v. Uliited states, 88 App. D.C. 244, 248,189 F.2d 19':' 
(D.C. Cir. 1951). 

8688 U.S. App. D.C. at 248, 189 F.2d at 23. 
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Though bookmaking on sports events may be only a misdemeanor, corrupting 

sports by tampering with the participants or the outcome is a far more 

serious offense, punishable by a stiff one to five years and up to 

$10,000 in fines. 87 

Prosecution of bookmakers for keeping premises used for gambling 

(also a felony) continues. In 1906, the Appeals Court acknowledged that 

a defendant need not have had permanent possession of the premises; it 

is sufficient that he be a lessee, keeper, agent, servant, or anyone 

else with "some right of power over or in the premises .,,88 Circumstantial 

evidence, if substantial, is viewed with favor. As Justice Groner 

remarked'in Beard v. United States, a 1936 case: 

This is a case like that of men found at midnight at a 
blockade still in full operation, located in the depths 
of a swamp. Their presence at the place of the crime 
may be accidental and innocent, but the inference is that 
it is not, and calls for expla,nat ion; and, if they offer 
none a.nd the jury convict, an appellate court would not 
be justified saying that the inference is not sufficient 
to sustain the conviction. 89 

The prosecution need not prove that betting took place or that money 

passed on the premises: "[T]he gravamen of this felony is furnishing 

the facilities for gaming activities. ,,90 Nor need the premises be open 

87D. C.C.E. § 22-1513 (1970 Supp.). 

88 . 
Nelson v. United states, 28 App. D.C. 32, 36 F.2d (D.C. 

Cir. 1906). 

89Beard v. United States, 65 App. D.C. 231, 238, 82 F.2d 837, 
(D.C. Cir. 1936). 

90Sesso v. United States, 77 App. D.C. 35, 36; 133 F.2d 381, 
(D.C. Cir. 1942). 
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to the public .. An office from which book:rualdng is coordinated by 

telephone is construed as within the ,meaning of Ifgamb1ing premises. il91 

In cases involving wagering transactions, the courts of the 

District ha.ve 1)een presented .Tith a problem of conflict of 1a.rs. In 

Hamilton v. B1ankenship,92 a 1963 case, the transaction involved was 

a loan made in Maryland for purposes of 1a.Tful betting. The Appeals 

Court affirmed a lower court holding that It District of Columbia court 

.Ti11 not t3nforce a gambling transaction, regardless of its validity in 

the locus ,contractus, since it is opposed to the public policy against· 

enforcement which finds expression in the District IS Code. 

Since persons such as number players, rare bettors, and others 

are mentioned with particularity in the District 1 s Code, there is no 

need for the prosecution to rely on the 1a.T of conspiracy and complicity 

to obtain g~.JTibiing convictions in the District of Columbia, as is the 

eEl-se in some states. Furthermore, the presence or employment of a 

person in a gambling establishment .Tere themselves crimina1ized in 

1953. 93 The 1a.T of complicity, hovTever, is still significant for 

evidentiary purposes. In 1914, Justice Van Orsde1 in the case of 

Paylor v. United States,94 hovrever, held that bettors are not 

accomplices of one another: 

91Silverman v. United States, 107 App. D.C. 144, 275 F.2d 173 
(i960), rev'd on other grounds, 365 U.S. 505 (1961). 

92190 A. 2d 90l~ (D. C. App. 1963). 

93 Act 01' June. 29, 1953, ch. 159, § 208, 67 stat. 97,' codified 
as D.C.C.E. § 22-1515 (1961). 

9442 App. D.C. 428,cert. denied. 235 U.s. 704 (1914)., 
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To establish the relation of accomplice, two or more persons 
must unite in a common purpose to do an unlavTful act. When 
two persons'wager on the result of a certain event, the 
purpose of each is diametrically opposed to t.hat of the 
other . . . . It could be asserted with equal fOl'ce that 
two persons engaged in fighting a duel are accomplices. 
vlhile each is violating the same law', they are not engaged, 
in a common purpose to kill a common antagonist, but in a 
diatinct and separate purpose of killing .each other. 95 

Thus, uncorroborated testimony of one party to a wager may be used to 

convict the other party. 

Where the tool of conspiracy is used, such prosecutions in the 

District of Columbia prior to 1970 were brought under 18 U.S.C. § 371. 

Today, however ~ thE! District of Columbia Code punishes those ,.,ho 

conspire to commit a criminal offense, provided an overt act pursuant 

to the conspiracy is committed. 96 A fine of up to $1,000 or five years 

imprisonment, or both, is prescribed except in cases where the object of 

the conspiracy is punishable by less than five years, in ,.,hich case the 

punishment for the conspiracy cannot exceed that for the SUbstantive 

crime itself. 

The so-called \fuarton rule appears to have no application in the 

District of Columbia gambling cases, at least not to cases involving 

lotteries. In 1956, the Court of Appeals, in an opinion by Judge (novT 

Chief Justice) Burger, held that, "There is no logical necessity for a 

plurality of agents in order to violate the lottery laws. ,,97 

95Id . at 429. 

96 D.C.C.E. § 22-105(a) (1970 Supp.). 

97WC)ods v. United states, 99 App. D.C. 351,355,,240 F.2d 37 
(D.C. Cir. 1956), cert. denied, 353 U.S. 941 (1957). 

" 
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The District's Code also provides some important aids for 

enforcing the gambling st.atutes. Specific provision is made for 

interception of wire and oral communications to provide evidence of 

gambling offenses. 98 There is also a provision for grants of immunity 

from prosecution for' witnesses in gambling cases in i-rhich personally 

incriminating testimony is sought. Such gr?J;nts ar'e within the discreti6rl: 

of the United States Attorney "in the public interest. ,,99 

Likewise, the Code is explicit in authorizing search i-Tarrants, 

using the accepted judicial channels, if there is the belief or good 

cause to believe that gaming or lottery devices, apparatns ,records, or 

money wagered are contained on the premises. In a 1957 case, the 

District' Court defined the necessary probable cause for issuance of a 
. 

warrant as something less than sufficient evidence to convict, but more 

than that established by regular visits of a renoi-med numbers writer to 

premises oi-med by an individual who had twice previously been arrested 

f b t ' 100 or a num ers opera lon. 

98D. C. C. E. § 23-546 (1970 Supp.). 

99D. C. C. E. § 22-l5l4 (1967)'-

lOOUnited States v.. Price, ~49 F.Supp. 707 (D.C.D.C. 1957). 

o 

o 
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In apparent conflict, however, an 1862 statute still on the books 

authorizes sE;?arch and arrest, without the normal judicial approval, in 

cases ihvolving gambling houses, houses of prostitution and premises used 

for the deposit or sale of lottery tickets.
10l 

The law stipulates merely 

that one member of the police force, or two members of the involved . , 
household, shall report in a signed statement that thel"e are good grounds 

for believing that a house, room, or premises 'l-ri thin the police district 

is kept or used for gambling, prostitution, or the deposit or sale of 

lottery tickets. Then, the major or superintendeht of police can 

authOl'ize a police entry and arrest of all persons offending the law 

and seizure of all the gaming implements {to be turned over to the Board 

of Commissioners for disposal). 

Although there are no sentencing procedures ,{hereby the 

distinction between synd~cate and small time operators can be made ,-rith 

appropriate sentences to each, most of the penal provisions do separate 

first offenses from second and subsequent offenses, prescribing much 

harsher penalties for the recidivist. 

lOlD.C.C.E. § 4-1 lt5, from· the Act of July 16, 1862, ch. 181, § 3, 
12 Stat. 579. Though the constitutionality of this law has never been 
challenged, its effectiveness was sharply limited by dicta in a 1950 
case.: 

Any act of the Congress purporting to permit the invasion of 
homes by police officers without \'Tarrants except under the 
(~Istablished exception of unavoidable crisis . . . would be 
wholly void. 

District of Columbia v. Little, 85 App. D.C. 242,21f8 (1950). The Act 
has been construed as defining the extent to which pOlic'e offenses in 
1862 could enter a house to arrest Oh probable cause. See Smith v. 
United States, 103 App. D.C. 48,60-61 (1958) .. 
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CONCLUSION 

The development of gambling and the gambling laws in the District 

of Colwnbia form a pattern similar to that which can be traced in most 

urban areas, except that the decriminalization movement has not gained 

even partial ground. 102 Historic changes have tal~en place both in the 

kinas of games played ;:Lnd in the. types of persons who have been involved. 

l02A comprehensive study of the numbers game and a proposal for 
legislation has been prepared by the Washington Lawyers I Conunittee for 
Civil Rights Under La.r. Legalized Numbers in Washington, supra note 19. 

Jj 

,-,' 

.~." 
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THE DEVELOPMENT OF THE LAW OF GAMBLING 
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SUMMARY 

The development of the layT of gambling in Puerto Rico is a 

fascinating story. From its earliest days as an Anlerican territory, 

Puerto Rico has evidenced a fondness for gambling" The Puerto Rican 

government has partially decriminalized gambling with the hope of 

bolstering the island's large tourism business. Today, parimutuel 

racing, an official Puerto Rican lottery, bingo, raffles and casino 

gambling are the main forms of authorized public gambling. The 

popularity of gambling in Puerto Rico has led at least one commentator 

to conclude that gambling forms part of Puerto Rico's national 

character. l 

PUERTO RICO 

Puerto Rico, located in the northern Caribbean Sea, was discovered 

by Christopher Columbus in 1493. The island remained a Spanish colony 

until 1898, when it was ceded to the. United States under the Treaty of 

Paris, which ended the Spanish-Anlerican War. Puerto Rico was an 

unincorporated -territory o:f~;the United States until.1952, "Then it 

attained its present statuBJ~s a commonwealth of the United State~. 
Currently, the governor and bicameral legislature are popularly .elected. 

Puerto Ricans became Uriited States citiz.ens under the 1917 Jones Act, 

and they nowi:also have the right to vote in United States· presidential 

elections; their representative in Congress also. has the right to vote 

on legislative matters. 

lK. Wagenheim, Puerto Rico: A Profile 227 (1970). 
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Many of the Spanish laws regulating gambling ,in Puerto Rico were 

retained by the United States military government that conducted the 

island!s affairs until 1900. This is not surprising in light of the 

natives! fondness for gambling. In 1899, Robert Hill observed:' 

The people 
in i-ihich t,hey 
common to all 
to the Imrest 

are very fond of amusements, princi~ally gffinbling, 
squander their substance. The gambling habit is 
classes~ from the rich ~lanter and priest down 
beggar. 

Conducting or ~laying at games of chance were forbidden I~nd 

modest sanctions ~rovided.3, Persons who Ifin public places or 

establishments shall start or take ~art in any kind of games not for 

~ure pastime and recreation" were deemed guilty of a "misdemeanor 

against public policy" and subject to a mild fine. 4 Further, any money 

or devices used for gambling were expressly subject to confiscation. 5 

The sale of tickets in unauthorized lotteries was also prohibited 

and modest fines were imposed. 6 Heavier penalties i-Ter:e provided for 

subsequent offenses. One of the more interesting provisions of the 

1901 ~enal code "as its treatment of bankruptcy. The bankrupt whose 

ins olvenC': , was due in whole or in part from (1) "hav[ing] lost in any 

kind of games sUms in excess of vhat an orderly father of family should 

risk by way of recreation in that sort of entertainment" or (2) "hav[ing] 

2~. Hill, Cuba and Porto Rico 168 (]_899). 

31901 Cuba & Porto Rico Penal Code, Tit. VI, art. 354. Persons 
who conducted such games vere subject to the penalty of arresto mayor 
and a fine of 625 to 6 ,.250 ~esetas. Persons convicted of playing at 
a game -of chance were subject to the penalty of arresto mayor in its 
minimum degree and a fine of 325 to 3,250 pesetas. 

4Id~, art. 602. 

5Id., art. 356. 

6 Id., art. 355. Violators "ere subject to. the penalty of 
arresto mayor in its minimum and medium degrees and fines of 325 to 
3,250 pesetas. 
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sUffered losses in heaV'J bettings, fictitious purchases and sales, or in 

any other exchange transactions whose success depends exclusively on 

chance. . . ." was· subj ectto imprisonment. 7 Merchants \'I'ere , however, 

specifically exempted from this particular provision of the code. 

In 1900, the Foraker Act instituted a civi~ government in Puerto 

Rico. In 1902,' a new penal code was promulgated ,,'hich comprehensively 

8 outlawed lotteries and prohibited certain games of chance. Ib:\' 1904, 

this prohibition of gambling was extended to all gam~s of chance. 9 

The 1902 penal code has remained substantially unchanged over the 

years and provides the bases for Puerto Rico's present gambling.law. 

The 1902 penal code provided that persons who conducted or played at 

games of chancelO or who knowingly permitted such games to be conducted 

in their housesll were guilty of a misdemeanor and subject to sanc·tions. 

Any person s·ummoned as a witness in a prosecution for gambling who 

failed to testify was guilty of a: misdemeanor12 as were prosecutors and 

710.. : art. 5.53. A violator incurred the penalty of arresto mayor 
in its maximum degree to prision correccional in its minimum degree. 

81902 Porto Rico Penal Code; §§ 291-304. 

91904 La .... Ts of Porto Rico, Act Mar. 8,' 190~. In order for a game 
to be classified as one of chance, the Supreme Court of Puertb Rico has 
declared that chance must be a dominant rather than subordinate element 
of tpe game. People v. Santana, 48 P.R.R. 790 (1935). 

101902 Porto Rico Penal Code § 299. Violators "Tere subject to a 
fine not exceeding $500 and/or ilnprisonmentnotexceeding 6 months. Today, 
33 L.P.B.A. § 1241 provides the same sanction. 

111902 Porto Rico Penal Code § 300. Today, this section is "" 
33 L.P.R.A. § 1242. In People v. Avenau, 28 P.R.R.215 (1920), the 
court stated that the VTord "house" is a generic term which includes 
almost every ehclosure "There men may assemble ano. .sit down, espec:i.ally 
if it has a roof ove.r it. 

12i902 Porto Rico Pehal Code § 301. This is currently g6verne'd ~by 
. 33 L.~.R.A. § i243. 

I·.t 
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police officers who failed to ttdiligently prosecute tt violators of the 

gruubling laws .13 Further, public officials who accepted money in return 

for their aid in violating the gam~ng la,{s were guilty of a felony.14 

The 1902.Penal Code also prohibited 'all lotteries and punished 

persons who set up, sold tickets in or advertised such 10tteries.15 

Insuring against the drawing of a lottery was also expressly forbidden 

d ' 'I Jt" d 16 an Slml ar pena. les lmpose . All prizes offered in a lottery were 

subject to confiscation and forfeiture. 17 

The 1902 penal code considerably broadened the 1901 penal code 

by authorizing civil remedies for gambling-related matters. Neither 

actions for money allegedly won in a game of chance nor actions by a 

loser to recover money voluntarily paid to the winner of such a game 

, d 18 were recognlze . A person who lost money in a bet which was not 

prohibited, however, was civilly liable.19 The code provided, however, 

that ''Then such an amount wagered was excessive, the court could refuse 

to admit the plaintiff's claim or could reduce the sum owed to the 

131902 Porto Rico Penal Code § 303. This is currently governed 
by 33 L.P.R.A. § 1244. 

141902 Porto Rico Penal Code § 304. A violator was subj ect t'o a 
This is currently governed by 33 maximum five years imprisonment. 

L,P,R.A. § 1244. 

151902 Porto Rico Penal Code § § '292-295. Such offenses were 
misdemeanors and violators were subject to a fine not exceeding $250 
and/or imprisonment not exceeding two years. These sections are currently 
33 L.P.R.A. §§ 1212-1215. 

161902 Porto Rico Penal Code § 296. This is currently 33 L.P.R.A. 
§ 1216. 

171902 Porto Ric.o Penal Code § 297. This is currently 33 JJ.P.·R.A. 
§ 1217. 

181902 Porto Rico Civil Code § § 1700, 1701. This is 'currently 
31'L.P.R.A. § 4771. 

19 
§ 47'74. 1992 Porto Rico Civil Code § 1703. This is currently 31 L.P.R.A. 
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extent that it "exceed[ed] the customs of a good fathE;)r of a family. 11
20 

Further, earnings obtained by the husband ox wife by gambling belonged 

,to the conjugal partnership and were exempt from restitution. 2l 

Although most of Puerto Rico I s gambling law stems from statutory 

provisions, the Judiciary has played an important role in the development 

of the gambling. law. Although the penal code proh'ibited persons from 

playing at games of chance,22. the court, in People v. Benitez,23 stated 

that the statute only applied to public or quasi-public games; A game 

of poker in a private residence was not, concluded the court , within the 

intent of the statute provided there was nobody who obtained a 

"rake-off. ,,24 

In Serra v. Salesian Society,25 Judge Rigau presented what might 

be termed the 'classic definition of a lottery: 

[T]he three elements traditionally considered 
as essential to a lottery or game of chance 
prize, (2) the chance of winning the prize, 
"consideration" pain or promised

6
to be paid 

entitled to participate . . . .2 

by the authorities 
.. are (1) the 

and (3) the 
in order to be 

2°1902 Porto Rico Civil Code § 1703. 

21Id . § 1321. Thi·s is curre'ntly 31 L. P .R.A. § 3646. 

22See note 10 and accompanying text ~upra. 

2319 P.R.R. 235 (1913). 

24Id . at 245. 

2584 P.R.R. 311 (1961). 

26Id : at 317. 
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As noted above, the gambling and lottery lavrs of Puerto Rico have 

remained substantially intact to the present. Nevertheless, additions 

and modifications were made. In 1916, parimutuel betting on horse races 

was authorized. 27 Such betting ,vas subject to the rules and regulations 

issued by the Insular Racing Commission28 and vras originally forbidden 

except vrithin the grounds of a racetrack by a lic~nsed person. 29 

Today, despite numerous amendments,30 parimutuel betting on horse 

races remains lawful. 31 A three-member Racing Board32 is empovrered to 

regulate all matters concerning racing, including the manner in which 

bets are to be placed. The present statutes regulate the take of the 

licensee and the government 33 and declares that any person who alters a 

racing ticket for the purpose of defrauding the parimutuel pool is 

guilty of a felo~y.34 

271916 Layrs of Porto Rico, Act Apr. 13, 1916, No. 42. 

28The Insular Racing Commission was created in 1913. 1913 Lavrs 
of Porto Rico, Act. Mar. 13, 1913, No. 105. It consisted of three 
members, appointed by the Governor of Puerto Rico l-rho serve without 
compensation. The Commission had the pOl-rer to prescribe the rules and 
regulations under yThich races vrereto be conducted within Puerto Rico." 

291916 Laws of Po~to Rico, Act Apr. 13, 1916, No. 42, §§ 1, 3, 7. 

30See 1923 La"rs P.R., Act Aug. 11, 1923, No. 86; 1925 Laws P.R., 
Act June ~1925, J!l o. 21; 1927 Laws P. R., Act May. 4, 1927, No. 1~0; 1929 
Laws P.R., Act Apr. 26, 1929, No. 44; 1929 Layrs P.R., Act July 1, 1929, 
No.9; 1932 Lavrs P.R., Act Apr. 18, 1932, No. 11; 1950 Lavrs P.R., Act 
May 14, 1950, No. 421; 1960 Lavrs F.R., Act July 22, 1960, No. 149. 

31 15 L.P.R.A. § § 181-197. 

32Id. § 183. 

33Id . § 192. 

34Id . § 197. 
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In 1927, the legislature specified that certain games,of chance35 

could lawfully be played on the occasion of fiestas of patron saints 

provided the respective municipalities authorize such games. In 

Irizarry v. Villaneuva, 36 Judge Marrero upheld the statute t s validity, 

stati,ng: 

It is unquestionable that the Legislature has full povrer to 
prohibit games of chance. It is likewise unquestionable that 
said Legislature is empovTered to authorize certain games of 
chance and to permit that the same be established or operated 
after the compliance with certain requirements. It is also 
unquestionable that the Legislature in expressly prohibiting 
the establishment of some games of chance, may make exceptions 
and authorize that the same be established and operated, 
provided certain requisites are complied with.37 

One of the more perplexing questions facing the Supreme Court of 

Puerto Rico in the 1930 ' s was the legal status of slot machines. Prior 

to August 1931, the operation of slot mach:i.nes was deemed a violation 

of the penal code. 38 In 1931, however, a law taxing automatic gaming 

machines operated by levers ioTas enacted. 39 The 1931 law also authorized 

the issuance of a license for the operation of such machines and exacted 

from the licensee a tax for the privilege of carrying on that business. 

Although an earlier case40 pad concluded that the taxation of slot 

machines did not repeal the penal law, the court in Cosme v. Candelario41 

concluded otherwise: 

35 A game of chance played by the drawing of balls ioras authorized 
in 1927. 1927 Law's of Porto Rico, Act Apr. 23, 1927, No, 25. In 1936) 
horse races operated by a crank ioTere also authorized on such ocqasions. 
1936 Laws of Puerto Rico, Act Apr. 23, 1936, No. 46. 

3670 P.R.R. 71 (1949). 37Id . at '74. 

38~eople v. Torres, 40 P.R,R. 241 (1929); People v. Rivera, 41 
P,R.R. 25~930). 

391931 P .'R. Sessi.on Law's, p. 504. 

40peoPle v. Rodriguez, 43 P.R.R. 11 (193~). 

4144 P.B.R. 577 (1933). 
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The obvious purpose of the Legislature ioTas to legalize this 
particular form of gambling vThen carried on under specified 
conditions. We cannot assume that the framers of the lav 
intended to liceJ:!se the business of using automatic gaming 
machines, to exact money from the licensee for the privilege 
of engaging in that business and at the same time

4 
to punish 

him by fine or imprisonment or both for so doing. 2 

Approximately five months later, much to .,Tudge Hutchison's chagrin, the 

113 
Legislature enacted a law declaring all slot machines illegal. 

In 1933, the Legislature did, hovever, except cockfighting from 

the general prohibition against gambling. 411 Parimutuel betting vTaS 

authorized at licensed cockpits subject to regulations enacted by the 

Athletic Commission of Puerto Rico. 45 The statute, inter alia, regulated 

the take of the licensee and the government. 46 Today, betting at 

cockfights is prohibited except betveen the ovners of th~ birds. 47 The 

government receives no percentage ·of the money so wagered. 

The late 1920' s and early 1930' s were hard years for Puerto Rico. 

Two devastating hurricanes and the economic effects of' world depression 

had catastrophic effects on the island's economy. At this time, the 

Legislature made several changeG in the gambling lal'T primarily for the 

purpose of improving the ,island's sagging econcmy. 

112Id . at 579. 

431933 Laws of' Puerto Rico, Act Aug. 22, 1933, No. 11. 

41~1933 Lavs of Puerto Rico (1st Spec. Sess.), Act Aug. 12, 1933, 
No. 1. 

4715 L.P.R.A. § 294(a). 
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Lotteries had been part of Puerto Rico's heritage unde,r the 

Spanish rule of the 19th century. The Royal Lottery, founded by 
.. 

Alejandro Ramirez, W'as established in 1814 and lasted until the start of 

American occupation in 1898. 48 In 1934, the Legislature decided to 

. reestablish an official lottery. The preface of the act evidenced the 

government's interest in capitalizing on vhat it vieved as an inherent 

human wea.~ness: 

Whereas, Hundreds of thousands of dollars leave the country 
annually; vhich are invested in the purchase of lottery tickets 
of other countries; Whereas, An official lottery existed in 
puerto' Rico which in no way affected the good customs of our 
people or the honesty or laboriousness of our forefathers; 
Whereas, At the present time many countries are reestablishing 
their national lotteries as an efficient means t.o raise the 
necessary funds for public services, as vell as to prevent 
large sums of money from leaving the country; Hhereas, Human 
nature is inclined to enjoy games of chance and OUr citizens 
cannot be prevented from spending their'money on lo~tery 
tickets of other countries . . . . [emphasis added] 9 

The official lottery efficiently achieved its pragmatic aims: the 

lottery made almost one million dollars available in 1938-39 to combat 

tUberculosis and to provide health and charitable services to various 

" " l't" 50 munJ.cJ.pa J. J.es. 

The Puerto Rican Lottery remains viable today.' Mil~ions are 

spent yearly on the veekly lottery. Two thousand prizes ranging from 

$80 to $100,000 are, awarded, with,u;rt occasional special prize of 

$400,000. The lottery is presently administered by a Bureau of'the 

48R. Van Deusen, Porto Rico: A Caribbean Isle 87 (J.93l). 

491934 Laws of Puerto Rico, Act May 14, 1934, J.R. No. 37. 

501<:, 1iagenheim~ Puerto Rico: A Profile 226 (1970). 
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Lottery,5l although the number of drawings to be held in anyone month is 

determined by the Secretary of the Treasury. 52 The current statute also 

regulates the licensing of lottery agents53 and the sale of tickets. 5~ 

rhe tickets in the Puerto Rico Lottery are considered securities of the 

government and forgery of such ~ottery tickets subjects the violator to 
" 6 

a maximum 14 years imprisQumen-t .55 In Ii'uentes v.John Doe, 5 the court 

held that lottery tickets are non-negotiable instruments. 57 

In 1936, the Legislature authorized betting on dog races at 

licensed tracks for the specific purpose of "promoting the business of 

tourism in PUElrtoRico. ,,58 The Public Amusements and Sports Commission 

was authorized to prepare reg~ations for the holding of such races. 59 

The statute also regulated the take of the licensee60 and declared that 

bets on dog races other than with an authorized licensee vrithin the 

grounds of' the racetrack were unlawful. 6l 

51 15 L.P.R.A. § Ill. 

52id . § 113. 

53Id . §§115, l15a, 116. 

54Id " § §" 114, 117. Explid t rules and rE!gulations governing the 
P1l.erto Rico Lottery have also been promulgated in 15 R.&R.P.R. §§ 126-1 
- 126-215. 

55 15 L.P.R.A. § 123. The penalty for forgery is provided in 33 
L.r.R.A. § 1646. 

5684 P.R.R. 486 (1962). 

57id. at 495. 

581936 Laws Puerto Rico, Act Apr. 20, 1936, No. 35, §§ 1, .5. 

59Id. § 3. 60Id . § 8. 6lr"d. § 4. 
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In 19L~7, the Legislature 'legalized betting on IIlmy-power motor 

vehicle races ll for the express purpose of IIpromot[ing] tourism in' 

Puerto Rico. 1162 As in dog racing, any of the betting systems known in 

Puerto Rico CQuld be used in connection with wagering on car races. 63 

The 1947 law also regulated the take of the licensee64 and the governmEmt65 

and authorized the, Public Amusement and Sports Conlmission to promulgate 

regulations for the holding of such races. 66 

In 1957, the Legislature repealed the 1936 dog racing act and 

prohibited the holding of dog races as well as wagering on the results 

of. such a race. 67 Further, the law authorizing betting on car races IVas 

also repealed. 68 Betting on dog or car races is currently prohibited 

in Puerto Rico. 69 

The trend tolVards decriminalization of gamblir.g reached its apex 

in 1948 upon the legalization of casino gambling. 70 In a "Statement of 

Motives, It the authors of this legislation stated the neIV lalV's tIVofold 

purpose: (1) to IIcontribute to the development of tourism by means of 

the authorization of certain games of chance IVhich are customary in the 

recreation places of the great tourist centers of the IVorld" and (2) to 

62 , 1947 LaIVs Puerto Rico, Act May 15, 1947, No. 484. 

63Id . § 4. 

65Id . § 8. 

64Id . § 6. 

66Id . § 4. 

671957 'LaIVs Puerto Rico, Act June 4, 1957, No. 10. See 15 
L,P,R,A. § 231. 

68Id . Act No. 12:~915 L,P.R.A. § 231. 

701948 Laws Puerto Rico, Act May 15, 1948, No'. 221. 

() o 
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establish "regulations for and the strict Sill:vei11ance of said games "by 

the government, in order to ensure for tourists the best possible 

safeguards, while at the same time opening for the Treasurer of Puer-lio 

Rico an additional s.ource of income. 1171 

Roulette, dice and card games of chance I-Tere authorized in licensed 

gambling rooms not,-Tithstanding the provisions of the penal code 

prohibitiqg such activities. 72 The TO~Tism Advisory Board o~ the Puerto 

Rico Industrial Development Company was empowered to prescribe 

regulations governing legalized gambling casipos.73 The regulations, 

however, do not have the force of law until approved by the Governor of 

Puerto Rico'. Prominent among the general restrictions imposed by the 

1948 act was the prohibition against gambling casinos offering their 

facilities to the public of Puerto Rico. 74 

A myriad of regulations have arisen regarding the operation of 

gambling casinos. 75 Thorough investigations are insisted upon before 

the issuance of a license. The law reCluires that all owners ,stockholders, 

operators, and employees bave untainted characters and reputations. 76 

Gambling eCluipment must be of an approved type and casinos must adhe;'e 

to standardized operating procedures. 77 Government inspectors are 

71 Id. § 1. 72Id . § 2. 73Id . § 7; 

74This is still prohibited today. 15 L.P.R.A. § 77. 

7.~i:3ee 15 R.&R.P.R. §§ 76-1 - 76a-70 (1958); 15 L.P.R.A. §§ 71-84. 

7615 R.&R.P.R. § 76-2. 

77~.g., 15 R.&R.P.R. §§ 76-19, 76a~3l, 76a-42. 
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constantly present in the casinos to ens\lre the honesty of the games. 78 
" 

Alcoholic beverages are expressly forbidden in the casino79 ~nd persons 

in "shirt sleeves" are not permitted in gambling rooms. 80 The la'tN 

requires the rules for all games to be prominently posted in both English 

and Spanish.
81

. Gronbling casinos are not permitted to advertise the 

casino in newspapers, magazines, ·radio or in any other form that will 

advertise their gambling casino directly to the public in Puerto Rico. 82 

The Puerto Rican casinos are 'tNidely renmffi as the Caribbean I s most 

honest gambling establisbments. 83. Neve.rtheless ~ there has' been iU:creased 

government concern over possible Mafia-infiltration. ~~l Wagenheim 

noted: 

Government officials claim that some persons ,"with interests in 
hotels here maintain close friendships" with members of the Mafia 
and professional gamblers who "stay in the hotels, but are not 
registered. II They have also criticized the practice of some 
large hotels, which fly in junkets of heavy gamblers from the 
United states, offering them frB~ room and board if they buy 
$500 'forth of chips in advance. 

78ld . §§ 76-16, 76-19. 79ld . § 76a-4. 

81Id . § 76-15. 

82 ' 6 . Ii . ld. § 7 a-I. See J. Scarne, Searne I s Complete Guide to 
Gambling :225-27(1961)--. --

83E . Hanson, Transf~rma:tion; The Story of Modern Puerto .Rico .. 
293-95 (1955); Scarne, supra not'e 8~at 348.-

84K. Wagenheim, Puerto Rico: !:::. Profile 111-12 (1970). 
(, 
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Approximately 90 percent of Puerto Ric;::o's tourists come from the 

United states, predominantly the eastern states such as ,New York, New 

Jersey , Pennsylvania and Florida. 85 It. is not surprising, then, to 

discover that major hotels in Pu~rto Rico derive almost one-half of 

their income from their gambling casinos. 86 

Although expanding the scoPe', of decriminalized gambling in 191~8, 

the Legislature also directed its attention to the more effective 

suppression of uIllawful gambling. A smaller counterpart of the national 

lottery, lila bolita, 11 and bookmaking were declared public nuisances and 

all devices and vehicles used in connection with these prohibited games 

were to be forfeited to the government. 87 The owner/manager of a "la 

bolita" game was guilty of a felony and subject to a maximum ten years 

imprisonment without the benefit of a suspended sentence. 88 Further, a 

special investigation force was established to investigate and enforce 

violations of the 1948 Act. The special force was empovrered to enforce 

search warrants, make arrests, and to seize evidence. 89 

This law 'I-TaS in response to what government officials perceived 

85Wagenheim, 

86Wagenheim, 

87l91.~8 Laws 

88Id . § 10. 

89id. § 7. 

sUEr a note 84, 

supra note 84, 

of Puerto Rico, 

9083 ~.R.R. 551 (1961). 

at. 111. 

at 112. 

ACt May 15, 1948, Wo. 220, § § 1, 5. 
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\ie know that the illegal game of "bolita ll causes serious social 
and economic evils in Puerto Rico. ' In that game large sums of 
money are spent which belong almost entirely to the economically 
weaker groups; it has facilitated the creation and consolidation 
of profession~l criminal organizations which plunge from that 
activity into others which are more dangerous for society, and 
vhich constitute an erosive element even for the police force, 
cf. People v. Adorno, 81 F.R.R. 504 (1959); the constant presence 
of such illegal game in our medium is a perpetual menace to our 
juridical system and to the respect which every citizen owes the 
officers charged with the public peace. [footnote omitted]9l 

Decriminalization of gambling was further extended by the 

Legislature in 1950 to permit the holding of bingo games for charitable 

and, educational purposef; .92 Licenses had to be secured from the Secretary 

of State of Puerto Ric093 and games were to be held no more than once a 

week. 94 Licensees are re~uired to report annually to the Department of 

State95 and small fines are levied for violations of the bingo 

regulations. 96 

In 1950, betting at jai-ruai games was also legalized97 and placed 

under the jurisdiction of the newly formed Economic Development 

Administration, which had displaced the earlier Tourism Advisory Board 

of the Puerto Rico Industrial Development Co., pursuant to 1950 

Reorganization Plan No. 1'0. Any of the betting systems authorized by 

law could be used at such games and the statute further regulated the 

take of 'the licensee and government. 98 The 1950 jai-alai Act was, 

however, subse~uently repealed in 196199 and betting at jai-alai in 

Puerto Rico is currently prohibited. 

91Id . at 564 . 

921950 Laws of Puerto Rico, Act May 8, 1950, No. 242. 

93Id . § 2. 94:I:d. § 5. 95Id . § 6. 96Id . § 7.' 

971950 Laws:ru~rto :Rico, Act Ma;y 12, 1950, WO. 406. 

981d . § 3. 

99'IOh1 T,avTs of pn;ertl;:1 Bien, MtJ11lle 111, lQ1)1, No, 58, 
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Despite the numerous forms of legalized gambling permitted on the 

island, Puerto Ricans continue to be attracted to unlawful, clandestine 

games of chance. Kal 1-1agenheim has observed: 

Despite all this legal access to betting, Puerto Ricans love 
to play clandestine games of chance, such as lila bolita," the 
small-time version of the lottery; it is similar to the "numbers ll 

game in the United States, with small wagers and prizes of a few 
hundred dollars. There are many regional bolita games throughout 
the island. In some northwest barrios of Puerto Rico, the winning 
numbe~ is determined by the last three numbers of the racing 
attendance at Santo Domingo's track, across the Mona Channel, 
which are announced on Dominican radio. 

[O]ne might assume that sports and gaming are so popular in 
Puerto Rico that they form part of the national character. It 
seems that this is a valid assumption,lOO 

lOOK, Wagenheim, puerto Rico: A PrOfile, 226-27 (1970) . 
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