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1. INTRODUCTION 

The Honorable Larry Gist, the Presiding Judge of the Criminal District 

Court of Jefferson County in Beaumont, Texas requested technical assistance 

from LEAA's Criminal Courts Technical Assistance Project at the American 

University through the Criminal Justice Division of the Texas Executive 

Department to study the operations of the Court's Pre-Trial Release Program. 

The Pre-Trial Release Program has been in operation since 1974 through 

an LEAA grant. In September of 1977 the grant expired and the Jefferson 

County Commissioners appropriated funds to enable the program to continue. 

As a requirement of the LEAA grant, the program had been evaluated at the 

completion of each year of its operation by an outside evaluator. 

Judge Gist submitted this request for technical assistance in February· 

of 1977. As a result o~ the fact that the LEAA grant was due to expire in . 

September and there was some uncertainty as to whether the program would be 

continued with County funding, site work was delayed until the County 

Commissioners reached their funding decision, After .the Commissionerts 

favorable decision, a determination was made to focus the technical assistance 

site work in the following areas: 

• an assessment of the programs operations, including procedures, 

jurisdiction and staffing, and 

o an assessment of the need and feasibility of expanding the program's 

range of activity, particularly in the area of client services. 

The consultant who was selected to provide this assistance was Mr. Bruce D. 

Beaudin, Esqui~r. Mr. Beaudin, Director of the District of Columbia Bail 

Agency (Washington ~.C. 's Pre-Trial Release Agency) has been employed by i~ the 

field of pre-trial services tor fnurteen years. "He is Chairman of~ne Board 



of Trustees of the Pre-Trial Services Resource Center, Co-chairman of the 

Adviso\"y Board of the National -Association ~f Pre-Trial Service Agencies, and 

has pro"i ded techni ca 1 ass i·stance to more than forty pre-tri a 1 programs 

across the nation and around the world. 

After reviewing relevant materials, Mr. Beaudin spent three days on ;site 

in Beaumont, Texas. During this time, he worked closely with Judge Gist, 

Mr. Randy Kitchens, Court Coordinator of the Criminal District Court, and 

Mr. Russell Ortego, Director of the Pre-Trial Release Program. He also 

met with other representatives of involved court, county und private agencies. 

Mr. Beaudin's analysis and recommendations are contained in the follow­

ing report. 
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II. ANALYSIS OF EXISTING SITUATION 

Effective January 1, 1966, the Texas Legislature enacted laws permitting 

state courts to release those accused of crimes on personal bond. In June of 

1973, legislation was enacted which permitted any county with a population 

in excess of 124,000 to establish an agency to assist the courts in implement-

ing the earlier law. In September of 1977, Jefferson County (population 250~000,) 

established such an agency under county auspices following thee years of fund-

ing by the La\'J Enfor-cement Assistance Administration. To understand how the 

agency functions it is necessary to look first at the criminal justice system 

and, briefly, at the historical development of the concept of release. 

It is not startling to visit the Jefferson County Criminal District 
.. 

Court (felony court) detention facility and discover that it is filled to 

the breaking point - far in excess of the capacity contemplated in its design 

when it was completed in 1923. Over 200 prisoners are crammed into quarters 

which permit little movement. Despite the crowded conditions, the jail is 

cl eaner than most and the guards are a vast imp}~ovement over what one normally 

finds. These facts do not minimize the total lack of exercise areas, privacy, 

etc. It is indeed a tribute to the Sheriff's department that Jefferson County 

has, to date, been able to avoid the fate of Harris County. The fact that 

there has been no Federal or State intervention as in Harris County (see Alberti v. 

Sheriff of Harris County Texas [D.C. 1975J 406 F. Supp. 649 for a vivid 

description of what can happen to County Commissioners who neglect the rights 

of the pre-trial accused) is no doubt due to the care and concern with which 

the jail is run. Despite the fact that a new jail facility is obout to be 

constructed, the long term answer for what to do about those charged with a 

crime and where and how to hold them until trial will not be found in new 

and bigger jails. Experience teaches us that as soon as new jails are completed 

they are quickly filled to capacity. 
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Most of the inmates are guests of the County because they have been 

accused of a crime, have had a bail set which they are unable to meet, and 

must wait their turn for trial. Since the average time from arrest to indict­

ment is 60 days and the average time from indictment to trial is 6 months mos't 

of the inmates can expect to spend 8 or 9 months sitting around, eating at 

County expense, not working and therefore not contributing to the County tax 

base, and in general, costing the County considerable expense. With a law 

that permits release on personal bond there is a question as to whether all 

200 prisoners need to be kept in jail awaiting trial. The answer is probably, 

IINo ll
, but as a distinguished jurist once observed liThe large print giveth 

and the small print taketh away. III In this case the large print is the 1966 

law permitting release on Personal Bond with the posting of no surety, while 

the small print is contained in the regulations which govern the activities 

of the Pre-Trial Program and prevent it from reaching its full potential. 

More will be said about this later in this report. 

At the time the 1966 law was enacted Texas possessed what can be per­

ceived to be an unique situation when compared to the rest of the United 

States. Its jails, as in many states, were filled to the breaking point 

and beyond. Crime was increasing more rapidly than jail space and courts 

could handle it. Pre-Trial accused unable to post bond were waiting months 

in jail. In Texas, however, unlike any other state, surety bonds were actually 

posted for the most part by attorneys and not by commerical bondsmen. Thus 

release or lack of it was controlled by lm'lyers. The system about to be 

described then is premised on the implementation of laws designed to benefit 

attorneys and not bondsmen. In 1966 there were not many bonding companies 

flourishing in Jefferson County. 

1. Hon. Larry Gist, Judge, Criminal District Couts 
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A report prepared in August 1975 disclosed that 81% of persons charged 

wi th crime in',~efferson County who secured rel ease before tri a1 did so through 

attorneys.2 Of the balanc~ only 10% secured release through Bail-Bond, 5% 

through the Pre-trial Program, and 5% via other avenues. 3 Today, the only 

shift that has occurred has resulted in a declining rate of releases secured 

by attorneys and a rising rate of professional surety releases. The ,percentage . 

securing release through the efforts of the Pre-Trial Program remains steady 

at about 5%.4 When the processing of an arrestee is analyzed against the 

backdrop of attorney interest in posting bail the reasons become clear. 

Jefferson County has basically four detention facilities. Two are "city" 

run and two are "county" run. They are located in Beaumont and Port Arthur. 

Law Enforcement officials with arrest powers include employees of the 

Sheriff's Office (County), the State Police (State), the Texas Rangers (State), 

and the Department of Public Safety (City and County). Persons arrested are 

brought .... "'0 the city or~ county 'ho1 ding facility. Mi sdemeanants (those charged 

with crimes punishable by a maximum of 2 years in prison) are booked at the 

jails and bond is automatically set at $200.00 - $500.00 depending on the 

class of the offense. Those charged with felonies are held to await the 

arrival of a Justice of the Peace (there are six in the County) who conduct 

immediate Accusation Hearings at which time bail is set. Once bond is set 

the accused felon is then permitted a ca 11 to contact an attorney or bondsman 

to see about securing release. The fee permitted to be charged for this service 

is 10% of the face of the bond. 

Unlike attorneys and bondsmen, the Pl~e-frial Program does not have access 

to arrestees until they have been detained a minimum of 24 to 48 hours. Also, 

the maximum fee that can be charged by the Pre-Trial Program is 3%. The 

2. A Descriptive Study of Pre-trial Release on Personal Bond In Jefferson 
County (Beaumont) Texas - A thesis presented to the Institute of Contemporary 
Corrections and the Behavioral Sciences, Sam Houston State University, by 
Ronald James Pry ,August 1975. 

3. ld. 
4. Intel~view with Russell Ortego, Director Pre-Trial Program. 
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importance of this economtc advantage is quickly apparent. Given a choice 

any defendant would be foolish to choose to pay $100 on a $1,000 bond when 

he could pay only $30. Yet, no choice is offered~ The defendant is not 

advised of the availability of services from th.e Pre-Trial Program until he 

has been detained for a mi.mi'n,um of almost two days ~ The reason (referring 

to the II small print ll mentioned above) that the pre~Trial Program does not 

have access immediately upon arrest is to permit attorneys and bondsmen to 

have IIfirst crack" at all arrestees. Certatnly, in the early days of the 

program its vey'y existence depenaed upon the good vl;ll of the Bar., Perhaps 

this is-nOt the case today. 

From this point on, arrestees are processed much as in any jurs;diction. 

Those charged with misdemeanors may elect trial on the tl.speedy trial docket ll 

or waive speedy trial and wait a minimum of 120 days on th,e non.,.jury (plea) 

docket. Those charged with felonies appear for Examining Trials (to determine 

whether there is sufficient evtdence to bind the case over to the Grand Jury)~ 

await indictment and subsequent tri.al, or if the District Attorney chooses, 

the case is dismissed with 72 hours of the Accusation Hearing if no charges are 

fi'led. 

Given the above~described s~t of conditions it is not difficult to under~ 

stand why the Pre-~rial Program is involved in so few decisions concerning 

release. Perhaps the operation of the program has been designed to give it 

such a minimal role. 

Each day the Program Di.rector scans the. jai'l "10ck-upl! sheet to determine 

whether there are any likely candidates for the program. Tf any are found 

(py'ohab 1y no more than one or two a day) they are i ntervi ewed, background 

information is obtained, and in many cases a· Pre-r:rial bond at; the rate of 3% 

is recommended. In most cases the bond is approved and the IIcut-rate li County 

Bonding Company writes the bond, collects the fee~and adds a statistic· 

much as any other Bondsmen do. From this point on, however, the Pre-Trial 
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Program does much more. 

Each day, according to a schedule set b~ the Program, "check-in" calls 

from those at liberty un '~r. the Program's auspices are received. 5 Letters 

of notification are sent. Arrangements for obtaining counselor for having 

counsel appointed are coordinated by the program. Limited assistance with 

narcotic, alcoholic, and other problems is offered by the Program through 

other community organizations. Finally, like a mother duck leading its young 

to drink, program personnel march to court with their due~in clients trailing 

behind. 

In a jurisdiction that indicts over 1,500 felons a year and processes 

about 9,000 misdemeanors yearly it is not surprising to find that a Pre-Tl"ial 

Program with only two employees concentrates most of its resources on felony 

cases. It is also not surprising that the main. holding facility is overcrowded. 

It is surprising to learn that few people are released on personal bond and 

even more surprising to learn that the Pre-Trial Program depends for its 

continued existence on how much it can generate in bond fees. ,An examination 

of the premises on which the Program has functioned is overdue. The remarks 

and recommendations that follow are not intended as criticism of anyone. 

They are written to provide the fodder for thought about alternatives that 

might be available. They are intended to help Jefferson County continue to 

conduct its business in the Criminal Courts i~ a manner consistent with the 

leadership role it is already perceived as having by other jurisdictions in 

its own state. These recommendations are based not only on philosophical grounds, 

but on the practical applications of that philosophy as they have been im-

plr.mented in other jUY'isdictions. They may not all work. They are, however, 

worth considering. 

5. On Wednesday, Dece~ber 8 there were 121 people at Liberty under the 
Program's supervision. About 20 calls are taken on any given day. 
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III. SUMt1ARY OF RECm1MENDATIONS 

The recommendations that follow have been divided into two groups. 

Those which should pose little debate and can perhaps be easily adopted 

in Section A, while those that might be more controversial and require 

longer range planning are contained in Section B. 

A. Section A 

1. Confirm in writing the standards and practices under which the 

Pre-Trial Program is to conduct its business, submit them for approval to 

the Board of Directors of the program and see to it that all actors in the 

system are informed. 

2 .. Once the interview and verification stages have been completed 

prepare a written abstract of the infQrmatiQn and distribute copies 

to the Court, the Prosecutor, the Defense Attorney and the Defendant. 

3. Eliminate the practice of accompanying all persons under program 

supervision into the courts tn which they are to make appearances. 

4. At the conclusion of a case (by guilty plea or jury finding of 

guilt) of persons under program supervision a summary re'port of condition 

compliance should be prepared and forwarded to the Court or Probation Office. 

5. Terminate the practice of automatically surrendering the bond 

of a program participant who is rearrested. 

6. In conjunction with Lamar University, develop a clinical -

Interm Program th'at would provide the Pre-T:rial Program with 'additional 

resources, and University students with practical experience. 

7. Write and distribute a simple brochure that describes the program 

functions in easily understandable terms. 

B. Section B 

1. Develop an objective point system (or some variation) that will 

permit recommendations to be formulated by those unskilled in pre-'~rial 

services work. 

- 8 -
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2. 
I 
Encourage the courts, the City and the County to prepare 

written release orders describing the conditions, obligations, and penalties 

of any bail conditions set. 

3. Formulate a plan that would pennit program staff to interview 

all arrestees prior to the time of the accusation hearing to permit the 

preparation of a written report about the community ties of the accused 

for consideration by the bail setting authority. 

4. Consider automating some of the functions of the Pre~Trial 

Program such as notification and,at a minimum, consider proving terminal 

access to Criminal District Court data, 

5. 'Consider adopting some form of early release on recognizance 

(citation release) for those charged with misdemeanors. 

6. Consider adop£ing a plan that would permit those unable to secure 

release on personal bond to deposit an amount into the registry of the 

court that would be returned (less a certain sum for handling c~arges) upon 

successful completion of the bond. 

7. ,Encourage the prosecutor to experiment witH a formalized diversion 

or intervention program prior to a plea or finding of guilt. 

8. Consider the adoption of some objective standards to govern 

the determination of indigency for purposes of appointing counsel. 

- 9 -



IV. RECOMMENDATIONS AND COMMENTARY 

A .. Section A 

1. Confirm in wdting the standards and practices under whi:ch the 

P.re-T.rial Program is to conduct its business, submit them for approval to 

the Board of Directors of the program and see to it that all actors in the 

systems are informed. 

Commentary: Failure-'to have written standards can be a two edged sword. 

On the one hand if the policies by which the program operates are hidden 

then the success of the program rises or falls on the reputation of its 

Director. At the same time there is great pressure OM the Director never to 

make a mistake and such press sure will almost always result in a most con­

servative approach to problem solving, 

On the other hand if ·the policies are written down there is little room 

to manipulate, and accountability for decision making is there for all to 

see. Vlhile such a circumstance may be viewed as threatening by some, 

Mr. Oretego, the present Program Director, would welcome the opportunity 

to design such policies, reduce them to writing, and submit them to the Board. 

The benefits should far outweigh any perceived liabilities. 

In the first place, once the policies are reviewed by all concerned and 
, 

mofidied as necessary to accommodate individual needs, there will exist a 

basis for continued program operation that has· the support of the whole 

criminal justice system. This support will be vital if the program is to 

continue to expand to better serve the needs of the system. 

In the second place, the Director will be able to use more initiative 

provided that he explains his reasons for deviating from the norm, and those 

reasons have a solid foundation forexpe~imentation. To analyze and evaluate 

the progress of Pre-~ial the first step has to be to reduce to writing those 

standards against. which future activities will be measured. 

- 10 -
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2. Once the interview and verification stages have been completed 

prepare a written abstract of information and distribute copies to the 

Court, the Prosecutor, the Defense Attorney, and the Defendant. 

Commentary: The Jefferson County Pre-Trial Program prides itself on 

being able to produce - and to produce rather quickly - information that 

is critical to informed bail setting and information that is unbiased 

either toward the defense or the prosecution. This is the case with most 

Pre-Trial Programs. Logistics may at times preclude the presence of a 

program staff member at the actual time that bail is set. If a report 

has been prepared it can be submitted to all concerned parties in a manner 

that provides for lasting accountability. , 

A second res on for preparing a separate written report is that the 

gathering of raw data ofterr canhot be accomplished in a neat and tidy fashion. 

Extraneous notes and remarks that are unnecessary to the bail setting 

magistrate often appear on the d~~a collection instrument (interview form.) 

The report can be entered as part of the Court Record and "follow" the case 

through to its conclusion.
6 

A third reason to prepare a separate report is so that the identity of 

certain I'verifiers ll can be protected and not become a matter of public 

record. ~Jhile many persons called upon to verify information given by the 

defendant have no objection to disclosing their identities, unless it becomes 

vital, (as in the tase where the system is attempting to locate a defendant 

who has failed to appear)~there is really no need to identify those persons. 

Finally, to preserve the reputation of being unbiased the program should 

make its information known to all parties at the earliest possible point in 

time to permit the correction of any erroneous information. At the same 

time the program should retain in its files for quick reference an exact 

6. In The District of Columbia and in other jurisdictions as a I'case ll moves 
judges change: New judges often read the Pre-trial report to get a "fee1~ 
for the defendant and often refer to it at sentencing. 
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3. Eliminate the practice of accompanying all persons under program 

supervision into the courts in which they are to make appearances. 

Commentary: There are three principle reasons that program personnel 

accompany releasees under their supervision to court: 1) to see that they 

don't get last; 2) to record what happens to them; 3) to be available for 

any questions the magistrate may have. Once the program has developed its 

credibility there is little need to continue this practice. It is clearly 

a time consuming process and yields few benefits that cannot be realized 

in a less costly manner. 

Program defendants can be directed to the appropriate court and 

trusted to get there. If they appear in the program's office there is not 

much reason to believe they!ll fail to continue on to court. In the event 

some problem arises program personnel can be on call to answer any question 

the court may have. 

Dispositions can easily be obtained either by asking the defendants 

to report back with the results of what happened (some programs use this 

contact as a reinforcement tie with defendants) or by checking with the 

Court Coordinator or appropriate Clerk or Secretary. 

Finally, if any problems occur - certainly failure to appear is of 

the highest priority - program personnel can respond immediately to judicia'l 

notification that some corrective action is in order. 

Personnel time saved by adopting this recommendation may save up to 

as much as 10% of personnel resources and permit investing those resources 

in a more beneficial manner. 

4. At the conclusion of a case (by guilty plea or jury find of guilt) 

of a person under program supervision a summary report of condition compliance 

should "be prepared and forwarded to the court or Probation Officer. 

- 12 -
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Commentary: It goes without saying that a judge imposing sentence is 

charged with a serious responsibility in exercising his discretion in the 

best interests of the community. Balancing punishment and rehabilitation 

prospects probably poses the mostawe~ome task faced by, a ~udge. Any in­

formation that bears directly on the sentencing prbcess must be made available 

so that this serious responsibility can be exercised to meet both equitable 

and humanitarian concerns. 

A defendant who has been under supervision pending trial has compiled 

a wealth of information on the very issue that is most crucial to sentence. 

He has responded positively or negatively to Court imposed conditions much 

like .those normally imposed if sentence is suspended and probation granted. 

What better predictor of how a defendant might respond to probation 

than the record of how he has responded to the conditions of pre-trial 

release during the period immediately preceding sentence? 

The Pre-Trial Program keeps careful records on such items as the 

number of times the defendant has called, the number of appearances made, 

how he has met payment schedules for his bond, how ne has cooperated with 

efforts to coordinate appointment of counsel, etc. This information could 

be easily summarized or even filled in on a lI checklist" type letter and 

forwarded to the court and the presentence writer. In cases where no pre­

sentence report is prepared such a report might be useful if given to 

the prosecutor for purposes of "plea bargaining. II In any event, the informa­

tio~ should be put to use and not ignored. 

5. Terminate the practice of automatically surrendering the bond of a 

program participant who is rearrested. 

Commentary: No one wants ever to give a dog more than one bite. It is 

perhaps because of this unspoken but prevalent belief that the pre-trial 

program almost without fail not only refuses to take out on bond someone who 
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has been rearrested, but also "surrenders" bond in the original case. There 

are a number of reasons that this policy sh04ld be reconsidered not the 

least of which is the presumption of innocence. Some other more practical 

reasons include: 

o The offense for which the defendant is rearrested may in fact 

have,occurred prior to the original offense; 

o The offense for which the defendant is rearrested may be totally 

unrelated to the "life style pattern" of the original and of a non-serious 

nature; 

e The offense for which the defendant is rearrested may be one 

that poses little or no threat to community safety e.g. possession of a 

marijuana cigarette, prostitution, etc; 

e The defendant may have compiled an excellent record during 

the period of release on the first offense and demonstrated his reliability 

with respect to risk of flight; 

c The defendant may well not be guilty of either offense. 

The list is limited only by the combination of circumstances that make 

each case unique. At a minimum, where-the crimes charged are not violent 

in nature or where other circumstances warrant) a decision whether to "bond ll 

a nevI case, surrender an old, etc. should be made on a case by case basis. 

6. In conjunction with Lamar University, develop a Clinical-Intern 

Program that would provide the Pre-Trial Program with additional resources 

and University students with practical experience. 

Commentary: 

No matter what part of the country one visits, no matter what criminal 

justice agencies one interviews 3 no matter what university professors one knows, 

there are b~o principles that surface time after time. On the one hand, actors . 
j.~ the criminal justice system decry the lack of pr.actical experience possessed 
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by those trying to enter it. On the other hand, many professors complain 

that there is no place their students can go to apply the principles they 

are learning. Add the ingredient of the lack of resources usually complained 

of in the criminal justice system and a hypothesis begins to emerge, 

In many areas students provide the primary source of manpower for pre­

trial services programs. They may work for money on a full or part-time 

basis, as volunteers for experience, or in conjunction with University 

approved programs for course credit. (In the District of Columbia the 

law which governs the pre-trial release program requires that staff be selected 

from among law students and graduate students. The D.C. program has been 

in operation 14 years and has always been staffed primarily with students.) 

The need for additional resources when coupled with the excellent results 

of the use of students by other programs and by the proximity of Lamar 

University suggest that an attempt be made as soon as possible to interest 

Lamar in a clinical program arrangement to be operated jointly with the Pre-

rial Program. While it is true that certain administrative liabilities may 

occur, particularly in the area of training, the positives of fresh approach, 

less expensive l'esources, availability~ and part-time and full-time options 

make the student resource pool extremely attractive. 

7. Write and distribute a simple brochure that describes the program 

in easily understandable terms. 

Commentary: There are many people inside and outside the criminal 

justice system who do not understand what pre-trial is and what it does and 

doesn't do. A simple fold-out brochure \vritten in common English terms that 

describes the role of the program, how it functions, the people it serves etc., 

can serve many functions. Most important, it can save a great deal of time 
, 

usually devoted to explanation that can be better spent on other efforts. 

On a more subtle Jevel it can do the public relations work that is so vital 
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to community acceptance. Once prepared~ a blanket mailing to news media, 

business organizations, community groups and to people in the system with 

whom the program is constantly in contact will, accomplish more toward community 

acceptance than most of the specific "good" accomplished within the program 

structure. 

There are many types and varieties of brochures. Most are cheap, succinct, 

and eye-catching in ?ome regard, Some follow a question and answer format 

while others parallel a cookbook list of ingredients. Whatever the form, 

the utility is high. 

B. Secti on B 

1. Develop an objective point system (or some variation) that will permit 

recommendations to be formulated by those unskilled in pre-trial services work. 

Commentary: Many programs use point systems while many don't. The 

arguments for and against are legion. The principal benefit touted by those 

who use it is that it eliminates to the maximum extent possible the personal 

biases of individual interviewers. The principle objection of those who 

decry its use is that it t'equires a s'jlavish dedication to theory that may well 

at times fly in the face of common sense. As usual, the truth probably lies 

somewhere i n-bet\'Ieen. 

A typical point system represents an attempt to objectively quantify 

community tie information so that when values are attached to particular 

interview information and a quota is r'eaC'\]ed, a recommendation for or against 

release may be determined by a simple process of addition. For example, To the 

community tie of "Residence" let us suppose \'Ie fix a value of 3 points for 2 

years or more at the same one, 2 points for one year or more, and 1 point for 

6 months. To the community tie of "Employment!! let us fix 4 points for 1 year or 

more at the same job, 3 points for 6 months or more, 2 points for any job to which 
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deft~ndant can return and 1 point for appropriate substitutes such as school, 

etc. If our recommendation level is 4 point~ then it ;s a simple matter 

tID determine on the basis of verified interview information whether to 

recommend release or not. 

The above example is not to be taken as a sample to be tried but is 

intended only as an illust~ation of how such a system works. It was first 

used in the 1960 experiment conducted by the Manhattan Bai1 Project in New 

York City. It has been used and continues to be used by most pre~tria1 release 

programs across the nation. (The D,C, Bail Agency uses it in conjunction 

with a Citation Program operated jointly by the Agency and the Metropolitan 

Police Department.) Its use has been ana1yzed and criticized by many. The 

most recent analysis and critique has been prepared by the Pre-trial Services 

Resource Center, 1010 Vermont Avenue, N.W., Washington, D.C. Copies are 

available upon request. 

In any event, in addition to the reasons cited above one of the most 

important reasons to design and implement such a system 9an be summed up in 

the word lIaccQuntability.I' The reasons for recommending release or not 

are immediately apparent to all concerned. Not only does this inspire 

confidence once all the "users" have agreed to the standards but it permits 

the kind of analysis leading to change than can be justified to everyonels. 

satisfaction. Since the Board of Directors c6nsists of those with vital roles 

to play in the adjudication of those charged with crime it should not be an 

insurmountable task to "adoptl1 a point system from another jurisdiction, 

change it to suit local needs, and implement it. (A point system in use in 

the District of Columbia is contained in the publication District of Columbia; 

Handbook on Procedures: July 1976.) 

2. ~ncourage the Courts, City and County, to prepare written release 

orders describing the conditions, obligations, and penalties of anyoqil 

conditions set. 
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Commentary: The two main factors prompting this recommendation are 

those of fairness and accountability. Particularly in felony cases the sit­

utation is such that bail determinations made by Justices of the Peace carry 

through into the Criminal District Court after Indictment. In order to 

preserve for the record the exact action taken in a particular case the 

preparation and signing of a court order best accomplishes this end. 

At the same time, any defendant released pre-trial should have a copy 

of the standards with which he is expected to comply during the period of 

release. Such information as his exact bail conditions, the next court 

date, the attorney I s name and phone number, and pena lti es for failure to 

appear and non-compliance can be set out, In the event that there might be 

a challenge posed to some of the conditions set, or in the event of an 

attempt to impose some sanction for violation of conditions short of bond 

forfeiture, there would then exist an accurate and easily accessible record. 

(A reproduction of a Release Order presently in use in the District of Columbia 

is contained in the IIHandbook lt referred to above.) 

3. Formulate a plan that waul d permit the interview of all arrestees 

prior to the time of the accusation hearing to permit the preparation of 

a written report concerning the community ties of the accused for considera­

ti on by the ba 11 setting authori ty. 

Commentary: This recommendation is based on two assumptions: 1) the 

judges and Justices of the Peace want to have all the information about the 

defendant that can be gathered quickly and accurately; and 2) the Pre-Trial 

Program or some substitute has the capacity to develop this information. 

The first assumption is one about which there can be little doubt since 

the Supreme Court of the United States in 1951 in the case of Stack v. ~le, 

342 U.S. 1, directed that bail setting be an individualized process that treats 

both the offense charged and the individual circumstances of each defendant 
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who appears to have bail set. In addition, any magistrate who imposes sentence 

does so (usually) only after ca~eful analysis of the defendant. Is the same 

magistrate willing to formulate a decision that may have the same effect as 

a sentence (i.e. commitment to jail in lieu of ability to post pre-trial bond 

for as much as 8 or 9 months) without benefit of the same kind of information? 

In many jurisdictions the only infOrmation upon which a bail setting 

magistrate acts at initial presentment or Accusation Hearing is that supplied 9Y 

the law enforcement officer concerning the offense. It goes without saying 

that any information about the defendant and his individual circumstances is 

just as re1evant to considerations of appearance. This information is supplied 

in many jurisdictions by agencies similar to the Pre-Trial Program. 

The second presumption, that the Pre- Trial Program or a SUbstitute can 

provide the information, might be difficult to implement without developing a 

program of volunteer service such as that described in recommendation A6. 

On the other hand, absent the presence of program staff to conduct interviews 

and investigations, bail setting magistrates might consider using an abbrevi­

ated interview forJ11 prepared by the Pre- Trial Program, obtaining answers to 

community tie information under oath af.1d subject to futher amplification upon 

subsequent referr~l to the Pre-1rial Program and use the information so 

obtained to supplement that provided by the arresting agent. 

4. Consider automating some of the functions of the Pre--~ial Program 

such as notification and at a minimum, consider providing terminal access 

to the C~iminal District Court data. 

Commentary: This recommendation may appear almost ludicr'ous when the 

total CU1~rent caseload of the Program is 120. At the same time because of 

the various supervisory tasks performed by the program, because of the recent 

implementation of a partially automated system that links the Criminal District 

Courts and the Prosecutor, because of the planned automation of the-County 

Courts, and because of the planning fOl' relocati on into the nevI court faeil ity 
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once it is completed, this is the ideal time for systems to plan for 

integration of the data gathered by the Pre-Trial Program. 

Even if the above suggesti on seems too "f!lr-fetched l' to cons i der now 

it is not out of line to think about supplying a terminal to the Pre-Trial 

Program to permit access to court dates, Prosecutor case information, and what-

ever else is planned. The minimal cost of such a terminal (provided that the 

Pre-Trial Program is located in the same building as the "host" computer)­

should be less then the cost of the time required under present conditions 

for Program personnel to gather and check data regularly available in the 

present automated system. 

5. Consider adopting some form of early release on recognizance (cita­

tion release) for those charged with misdemeanors. 

Commentary: At presen't, persons charged wi th mi sdemeanors who secure 

their own release do so by posting 10% of a $200 or $500 bond with attorneys 
! 

or bondsmen. In a few cases, release occurs through the auspices of the Pre-

rri a 1 Program. In many juri sdi cti ons across the nation pol ice ,departments 

either in conjunction with Pre-Trial Programs or on their own initiative are 

designing and implementing programs that provide for release .on' 'trersonal bond" 

or Citation immediately after bOQking. These programs all follow similar 

patterns. Verified community ties argue for release and there is a strong 

presumption in favor of release. In those few cases that seem to pose a 

threat to the safety of any person or to the community discretion rests with 

the police officer to deny such release~ 

Citation programs hav.e··a great deal to recommend themselves. In 'the 

first place arresting authorities can schedule their cases for pro~ecutQrial 
. I 

revi.ew so that extra night duty and overtime can be avoided. In addition, 

they can return to 'the street more quickly and at1 e not out of circulation so 

long. Transportation costs are lowered. Defendants don't have to post bond 

to secure release and appear as scheduled with little or no failure. Court 
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time assessing bail risk is eliminated in many tnstances, 

There are many examples of-different types of Citation Programs. In the 
7 

District of C01umbia a law-was passed in 1967 which created the program. In 

1968, the first full year, the program processed only 1,000 cases. In 1977 

over 11,000 cases were processed. The tremendous increase in the use of 

the program is attributable to two principal factors 1 1) police officials 

have recognized a substantial savings in manpower, and 2) defendants released 

have a less than 1% failure to appear rate, 

The initial hesitancy to use the program as reflected by the release 

of only 1,000 out of a potential of 15,000 was directly connected with police 

reluctance to turn right around and release the person they had just arrested. 

As more and more police worked with the program and participated in such 

benefits as not having to Uhang around u after their tour was finished to 

screen cases with the prosecutor, the use of the program increased dramatically, 

On the civil liberties Side of the issue it became obvious that since 

defendants released appeared as required there WaS no need to use money as 

a means to get them to court. After all, many traffic I,lsummonses(l or 

lIcitations ll are issued in most jurisdictions with practically the same results. 

Thus, consideration of implementing such a program for Jefferson County is 

timely. 

6. Consider adopting a plan that would pel1nit those unable to secure 

release on personal bond to deposit an amount into the registry of the Court 

that would be returned (less a certain sum fO~'handling charges) upon success­

ful completion of the bond. 

Commentary": Of all re.cQmmendatiQns th5s is probably the most critical 

and the ohe requiring the most thought. At the same time, if it is ultimately 

implemented in some form it will radically change the release procedures 

7. Appendix B. 
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in Jefferson County. The change will bring the system more in line with 

recommendations made by the American Bar Association, The National Advisory' 

Commission On Criminal Justice Standards and Goals and the basic principles 

of constitutional' 1aw. 8 

In many jurisdictions, particularly Chicago, Philadelphia, Oregon, 

and Kentucky, 10% programs have been in operation for many years. The 

typical 10% program provides for an alternative to surety bond release as 

an automatic right of the defendant. Once bond is set he is permitted to 

post 10% of the face amount of the bond into the registry of the court. 

At the conclusion of the caset the money is returned to the defendant 

minus. a handling charge - usually 1% of the bond or $15-$25. 

The real benefit of such a system is that it provides options for 

both the defendant and the county that are not necessarily at odds with 

each other and it generally results in the total elimination of what has 

been called the scurrilous practice of posting bond for profit. In other 

words, no more bondsmen. At the same time it permits the Courts to use 

the money posted. Defendants have a personal stake in returning to court 

as required since they can look forward to retur'n of their money. 

Consider the possibilities. If there are 2,000 felony arrests with 

an average of $5,000 bond and all defendants post 10% then 1,000,000 

(10% of $10,000,000) will be deposited with the court for an average of 

4 months. At 6% interest the income realized would be 120,000 (1/3 of 

8. See Standards Relating to Pretrial Release; American Bar Association 
Project on Standards For Criminal Justice, 1968 and The National 
Advisory Commission on Criminal Justice Standards and Goals 1973 
Volumes on Courts and Corrections. 
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$60,000) on interest alone. Add in 9,000 misdemeanors at $200 bond with 

interest for 2 months and an additional $180 is realized again in interest 

alone. Finally, retain 1% of the face amount of all bonds posted9 and an 

additional $10,000 in felony bonds and $1,800 in misdemeanor bond money 

becomes available. Total income is $31,980, and these figures are 

conservative. 

Another real benefit to such a program would be the availability of 

the balance of the 10% deposit to defray the cost of appointed counselor 

to pay retained counsel. While there is no case directly on point the 

Texas Court of Criminal Appeals only recently approved the statutory scheme 

permitting judges to order a defendant to pay the costs resulting from 

appoi~tment of counsel as a condition of probation. 10 The case cites an 

Oregon statute which has been upheld as constitutional that permits the 

recoupment of legal fees from a defendant who has been convicted. 

Last, but certainly not least, no defendant is required to pay for 

his release - a right which is guaranteed by statute and the Constitution -

provided there is no evidence of flight. 

7. Encourage the prosecutor to experiment with a formalized diversion 

or intervention program prior to a plea or finding of guilt. 

Commentary: While no one wants to be considered 1150ft on crime" 

there are many reasons to provide for alternatives to traditional adjudication. 

Many circumstances combine to argue in favor of adopting a program that 

would permit the Prosecutor to hold a case in abeyance while the defendant 

9. The United States Supreme Court has approved such a procedure in 
Schilb v Kuebel, 404 U.S, 357 (1971). 

10. Basaldua V State, 22 Crim. Law Reporter 2191, 11/2/77. 
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proves that it is worth it to give him a chance to go through life without 

a criminal conviction. The Court is already open to such a program as 

indicated by the Deferred Probation Statute and the following example: 

On December 7, 1977 Judge Larry Gist imposed a 10 year sentence 

(the maximum) on a coll ege student gui lty of burgl ary. Sentence was suspended 

on the condition that the young man stay out of trouble for 10 years. 

If he does, as the Judge explained to him, then the records will reflect 

the case was dismissed and his plea of guilty voided. 

The Prosecutor's Office has in the past conducted an Itinformal ll type 

of diversion on an "ad hoc" basis. In certain cases, files were held 

in suspension until the accused had proved worthy of dismissal of the 

charges. 

In today's society there exist many laws which could safely be removed 

from the books without disrupting community safety. Vet, violations of those 

laws when observed or brought to the attention of law enforcement authorities 

cannot be ignored. Young first offenders are often needlessly stigmatized 

with a criminal record. The Courts are forced to deal with cases that might 

be better handled outside the courts. 

Many jurisdictions are experimenting with diversionary programs. Most 

are under the Prosecutor's control since by law (case or statutory) the 

decision to pros~cute or not is his alone. Most provide for dismissal of 

charges prior to plea on the condition that the defendant comply with 

certain conditions. 

Again, the climate in Jefferson County is right. The prosecutor is 

at least willing to consider such a program, the follow-up services provided 

releasees under supervision of the Pre-Trial Program are in many respects 
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similar to the support services provided by staffs of formalized Diversion 

programs and the Courts seem willing enough to experiment. Since the 

Nationa1 District Attorney's Association, the American Bar Association, and 

the National Advisory Commission on Criminal Justice Standards and Goals 

are very supportive of such programs and since they save court time, provide 

a method of avoiding the stigma of conviction and still permit limited 

state control of persons charged, they are worth trying. 

8. Consider the adoption of some objective standards to govern the 
\ 

determination of indigency for purposes of appOinting counsel. 

Commentary: While this recommendation may not seem to have much to do 

with an analysis of the operations of the Pre-Trial Program, it is worth 

considering. 

Jefferson County has long considered representation and release as 

a combined responsibility of a defendant's attorney. It is probably this 

circumstance which has resulted in an unwritten but nevertheless extant 

policy of requiring those defendants who make bond to retain an attorney. 

There are many reasons why poor defendants may be able to afford to pay for 

release (or their families and friends may be willing to assist) and not 

be able to afford counsel. 

The Pre-Trial Program has the responsibility of insuring that a defendant 
.. 

appears with counse1 and therefore investigates a defendant's ability to pay. 

The fotm identified as Appendix C is the one used to report on the status 

of counsel to the Court. There is a glaring omission of any standards against 

which determinations of indigency can be made. Mr. Ortego indicated that 

it is almost always a purely subjective determination. 
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While it may be difficult to formulate standards to provide for 

accountability and equal treatment such standards should be set. A youth 

with no job and no family does not belong in the same category as a laborer 

with a modest income and modest debts who in turn does not belong in the 

same category as a single~ employed, highly salal~ied defendant with no debts. 

Difficult as a sliding scale is to formulate standards should be adopted 

to protect both the courts and the defendant. 
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V. ·CONCLUSION 

Jefferson County is in an unique position in the State of Texas to 

move ahead in triminal justice processing. A new court soon to be constructed 

will place modern equipment and techniques at the disposal of the judges. 

New jail facilities will ease crowding and provide impetus for new and 

rehabilitative programs. 

The Pre-Trial Program has an exceptional Director who enjoys the confidence 

of all the people in the system. The judges are willing to adopt new programs 

provided there is sufficient reason. The prosecutor is willing to experiment 

along with the courts with these programs. 

The preceding recommendations have been made with the understanding 

that some if implemented quickly will provide for a more smoothly run system. 

Others are a goal to be striven for. No one can say what will or won't work. 

One can only suggest alternatives. 
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Appendix A 

Pam Bonich,(Assistant, Pretrial Program) 
Lieutenant Doors (Sheriff's Department) 
Honorable Leonard Giblin (252nd Criminal Court) 
Honorable Larry Gist (Criminal Court) 
Ben Johnson (Superintendant, Jefferson County De-

tention Center) 
J. Randy Kitchens (Court Coordinator) 
Wallace McCasland (Justice of the Peace) 
Tom Maness (Assistant District Attorney) 
Russell Ortego, (Director, Pretrial Program) 
Francie Patterson (Assistant District Attorney) 
James Sparks, Esquire (Defense Attorney) 
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JEFFERSON COUNTY 
PRE-TRIAL INFORMATION PROGRAM 

JEFFERSON COUNTY COURTHOUSE 
ANNEX 2 

HUSSELL D. ORTEGO 335 FRANKLIN 
BEAUMONT. TEXAS 77701 

(713) 835· 80:W 

Indi~ency Renort Form 

DIRECTOR 

Judge Larry Gist 
Criminal District Court [J 

DATE __________________ _ 

Judge Leonard Giblin 0 
252nd Criminal District Court 

Cause # ---------------------
J~fendant ____________________________ _ 

Cherge ________________________________ __ 

Defendant is indigent--------------------------------------- 0 
Defendant has retained counsel-----~-~---~----------------A- 0 
Defendant wants more tilOO to retain counsel---------------~- d 
Defendant not in jail--.... ---------------- .. ---.. --------------O 
~efendent refused to be interviewed------------------------- U 

REHARKS 
------------------------------------------------------------------------
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