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REDUCING JURY SIZE IN THE COURTS OF C<»1MON PLEAS 

INTRODUCTION 

The Common Pleas and Municipal Courts of Phil~elphia have been 
devoting a great deal of effort to meet or exceed -the Stand~ds and 
Goals as set forth by the National Advisor,y Commission on Criminal 
Justice in its pUblication on Courts and Criminal Justice System standards. 

The present project evolved from an inquir,y into the status of one 
particular standard: that of jur,y size. The standard maintains that 
juries in criminal prosecutions for offenses not punishable by life 
imprisonment should be composed of less than twelve (12) but of at least 
six (6) persons. All criminal jury trials in Pennsylvania are presently 
tried before juries of twelve members. Originally, the project was 
designed to discuss the situation in Philadelphia alone, but since the 
process of implementation will of necessity involve the entire state, the 
discussion has been expanded. 

Since the standard calls for six persons in cases not involving 
punishment of life imprisonment, the present court system in Pennsylvania 
does not meet the standard. The project attempts to review the process 
of reduction of jury size by considering five essential areas of concern: 
1) history, 2) benefits, 3) costs, 4) constitutionality, and 5) imple­
mentation. 

Obviously, a fair trial is of primar,y importance, and this project 
not merely provides an argument for jur,y size reduction, but also tries 
to determine if the standard m~ be considered detrL~ental to the judicial 
process. Accordingly, the pa.per attempts to weigh the advanta~es and 
disadvantages of jur,y size reduction in order to deter.mine: 1) if a 
reduction 'in jury size is beneficial and, if it is, 2) the w~s in which 
the jury size can be reduced. 
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HISTORY OF THE TWELVE MEMBER JURY 

In the discussion of jury size reduction, it becomes valuable 
to 1nvestigate the origin of the twelve-men1ber jury and determine 
to what extent its continued existence is based upon rational 
forensic grounds and to what extent it is founded upon a blind 
adherence to tradition. Clearly, there are many Objections to 
a reduction in ju~r size, and indeed, there stands the view that 
any change in the structure of the present jury would be totally 
unacceptable. This is exempJ.ified in the reactions to the 
Williams v. Florida (399 u.s. 78 (1970» decision where the 
Supreme Oourt held that a s:S.x-member jury in noncap1taJ.· cases is 
val.1d under the Federal Constitution. 

As the Supreme Court suggested, the results of an inquiry 
into jury history indicate that the twelve-man jury is thf product 
of "little more tban mystical or superstitious insights". Since 
the Constitutiqn does not give a specific number as to proper 
jury Size, it thus becomes difficult to determine just when in 
history the requirement of twelve was declared to be essential to 
the achievement of a just result. 

The history of the jury had its origins in jury-like insti­
tutions dating back to ancient Greece} Rome and Scandanavia. It 
has been suggested that there are twe~ve on a jury because court 
astrologers who had charge of choosing juries used to select one 
name for each of the signs of the Zodiac. ThiS, it was thought, 
would bring every type of mind and temperament to considel" the 
question, thus assuring the accused of a fair verdict. 2 

The common law jury was thought to consist of twelve numbers, 
fixed ·by the sig..'1ing of the Magna carta. It has also been ob­
served that although the number of jurors was usually twelve, 
the number at first was not unvarying, but seemed to fluctuate 
according to convenience or local custom. However, it does appear 
evident that the number twelve became fixed as the size of the 
common law jury sometime by the fourteenth century. 

It is also evident that the selection of this particular 
number rather than any other number cannot be attributed to any 
specific reason, but rather it "appears to have been a historical 
accident, unrelated to the great purposes which gave rise to the 
jury in the first place o "3 

lWilliams v. Florida, 399 u.S. 78 (1970), p. 880 

2t.iathews, "The Jury - Old Wine in New Bottles", 39 Fla. Bar J. 94 
. (1965). 

3williams v. Florida, 399 u.s. 78 (1970),PP. 89 - 90. 
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Reason would seem to indicate that there is no particular 
merit,"ho "Divine Origin, no Holy Order"4 in the number twelve. 
Indeed, if the common law jur,y had consisted of 9, 11, or 13 
jurors at the ttme of the adoption of the Constitution, we would 
have adopted a jury ot 9, 11 or 13 men and would defend that 
specific number as steadfastly, only because of its origin in 
tradition. 

Objectively, then, we must be il1terested in the functions 
of the jury as a fundamental political and social institution 
which is important in that it assures the accused of a fair 
trial. If we can reduce jury size with no loss of effective­
ness, it appears justifiable if there are advantages to be 
gained from dOing so. It thus becomes necessary to examine the 
benefits to be gained from a reduction. 

4Edward Tamm, "The Five-Man Civil Jury; a Proposed Constitu.,. 
tiona! Amendment," 51 Georgetown L. J. 120 
(1962 - 1963) P. 129. 

,_.1\ _. ____ -'-'<-_"_"". 
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II 

BENEFITS OF A REDUCED JURY 

The advantages that are to be gained by the reduction of 
the present jur,y size clearly depend upon the extent to which 
such a change can reduce the delays and the steadily increasing 
costs which characterize the present situation in the Court of 
Connnon Pleas. It is obvious that a reduct:f.on in size alone 
will not eliminate entirely the delays and co~ts that might 
in some way be connected to a jury trial. Obviously, some form 
of costs and delays are inherent in the jury system, and to the 
extent to which we wish to retain the advantages of the sys­
tem",\ such costs are unavoidable. However, it is evident that 
if the costs and del~s can be minimized, without affecting 
the efficiency and purpose of the jury system, it is irrational 
not to pursue alternatives and judicious to take advantage of 
potential. benefits resulting from a reduction in jury size. 

A great deal has been written about court delays and 
calendar congestion" and it continues to be a serious problem. 
A lengthy study commis.sioned by the University of Chicago Law 
School stated that the reasons why delay in the courts is con­
sidered so "unqualifiedly bad" ib\ because it deprives citizens 
of a basic public service" and the lapse of time frequently 
causes deterioration of evidence and makes it less likely that 
justice will be done when the case is finally tried. l 

In one survey, it was pointed out that the two primary 
stages of. trial, where reduction in the size of the jury would 
make a difference" are the voir dire examination of jurorsj and 
the time consumed in deliberiErons. 2 In terms of voir dire 
time, it was estimated in New Jersey" with the introduction of 
a six-man jury in civil cases l that six-member VOir dires av­
eraged approximately 45% shor'ter than twelve-mefiiber.~ The 
Illinois Ju.dic:l.Al Conference" in research conducted on the 
reduction of civil juries to six members and trial time saves!" 
concluded that a benefit of trial by six-member juries was that 
it "required approximately 40% less judge and lawy~r time to 
solect a jury of six compared to a jury of twelve. ~ It is 

lB •. Ziesel, Kalven & B. Bucholz" Delay in the Court" p. XXII" 
.(1959).. ri':: 

2Connnent , ''With LoVfI in Their Hearts, but Reform on Their 
Minds: How Trial Judges View the Civil Jury,," 4 Colum. J. L. 
& Soc. Probe 178" 192 (1968). 

3Institute of Judicial Administration, Inc. "A Comparison of 
Six-and-Twelve-Member Civil Juries in New Jersey Superior and 
County. Courts," 1972" P. 26. 

4nl. Jud. Cont. Exec. COlllD1~ J 1962 Ann. Rep., P. 64. 
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argued on the opposite side that any substantial saving of time 
in the voir dire examination would never be realized, since with 
a propoFEIOnately smaller jury each member becomes relatively 
more important and the attorneys for each litigant would most 
likely spend more time examining each one. However, in making 
this argument, these writers overlook one of the fundamental 
tenets of trial practice. Whether the jury is twelve or some 
lesser number, each attorney will do his utmost to secure the 
best possible jury. That greater care would be used if there 
was a smaller number assumes that lawyers exercise leas than 
their utmost care in their present selection process.' This 
argument is also negated by the observations given above. 

In terms of delibera.tions, the previously cited New Jersey 
study showed that six-member deliberations averaged l.2

6
hours, 

and the twelve-member deliberations averaged 1.8 hours. The 
grea.ter length could reflect 'tbe:tter quality" deliberations in 
which twelve persons explore all th~ facts and issues more thor­
oughly than six. Alternately, the greater length could reflect 
"greater inefficiency" because it takes longer for twelve per­
sons to have a turn to speak, which seems the more tational ex­
planation. There is no reason to believe that a smaller jury 
would take their duties less seriously than a jury of twelve. 

other, less significant, time factors could be reduced by 
the use of six-member juries. ft~though each of these items 
would tend to be thought insignificant standing alone, totalled 
together they could represent the saving of much 'trial time. 
Among these factors are: the shor17.er roll call of, only six 
jurors,; the assembling, processing and supervisioll:af the lesser 
number of jurors,; the shOWing of' exhibits and documents,; and 
even the shorter amount of time it takes six jurors to move in 
and out of the jury box as ppposed 1;0 twelve. Also, time out­
side of the actual trial is saved b~' the reduced jury size. 
With smaller juries to be selected, fewer notices would have to 
be sent to the prospective jurors, thus resulting in less paper 
work and a saving of administrative 'time.7 

Money saved in terms of reduced jury size has been estim­
ated in several contexts. For example, based on the 1970 fiscal 
year figures, the total expenditure for petit Jurors in the ;Fed­
eral coul,ts civil jurytrlals"'was $5,647,9,50. It 1s est1matfed 
that the use of six me~i!f,. '~~Ir juries would result insa.vings of ~ 

5Edward ,3\. Tamlil, liThe Five-r~an Civil Jury: A ProJ2osed ConEJti­
tutional Amendmen~," 51 Georgetown L. J. 120 (1962), PP. 131-
132. . " 

6Instltute of Judicial Administration, Inc., "A Compa.rison ot' 
Six-and-Twel~e-Member Civil Juries in New'Jersey Superior and 
County' courtal," 1972, PP. 28-29. 

7Edward A. Tamm, "The Five-Man Civil Jury: A ProQ06 ed Consti­
tutional Amendment," 51 Georgetown L. J. 120 (1962), P. 134. 
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$1,799~600.8 JU .. dge Richard H. Phillips for Connecticu~~~aB early 
as 195b estimated substantial savings tor the state if civil 
jurors were reduced.9 The point to be made is evident, tha.t 
substantial savings can be expected, and the obvious step 1s to 
determine how much. 

In the determination of the optimal number of jurors util­
ized in the courtsl it becomes necessary to be aware of two 
proble).JlS. One is having an adtlquate number of jurors availa.­
ble in order to minimize the poss1blity of delay. The second 
problem 1s to keep the number small enough in order to minimize 
juror costs. The problem in maintaining a balance between these 
two priorities lies in the large fluctuation of jurors needed 
for trial duty. 

Using data based on studies done by the Court Administra­
tor's Otfice of the Philadelphia Courts it becomes possible to 
determine the savings resulting fromat1lizationof a six-member 
jury. In the year coven ng 11/73 to 12/74, 1 t was found that 
the QrOb~Di11ty of del~ caused by an under supply of jurors 
w~s 6%. 'The present goal is 85% juror utilization" set in or­
der to minimize cost without reducing the effectiveness of the 
existing system. The goal of us~ as many jurors as possible 
without causing a "critical per:i.od , that is, a situation in 
which not enough jurors are present to make up a panel requires 
the jury pool to maintain a reserve of about 30 jurors to be 
availa.b1e at any given tinle. H~~eye:r., __ :W,h.~.l~ ... ~h.e.. ~ye;rage number 
0tf'dju.brotrs. in :he ;~r~room~~_g!!§./..;r~h-.~;i"~'£~~;i,I.1~lbter.§J·l~g:tiJ!t-
a e e ween- bo··'a,.i.u. ·'i4'O';··l!e, ........ n, Ina..t\."LUg J..\.I U.L.1..LJ,.cu lIO red c 
optimal jury pool size. As an example of the;' costs of' v'excess" 
jurors, in a three month study, it was found that excess juror 
costs totalled $2i313 weekly! becoming $l.?O,OOO yearly in the 
Co~t of Conn,no~ Peas in PI'ii adelphia alone".' . , . . 

The court presently/pays its jurors $9 per day. With 
13 holidays when the cou,fi;s are not in seSSion, tht:~ number of 
~ork1ng days for the court' approximate 247/year Thus, the 
cost per juror per year can range trom $1,800 to $2,200. (This 
a.pproximation 1s due to the fact that jurors are dismiss ed early 
at times, and not paid the tu1l $9/d~ rat~ . . . 

Therefor~" depending on the probability of a critical per­
iod arising, it is possible' to decterm1ne what the present 
costs are" and what the prObable savings could be. During the 
year studied" it was shown that 72% of the available jurors 
were on a jury panel or involved ina voir dire proceeding" 
which is less than the 85% goal. This-reQ to an aver€:l~~ nVG:j';·s;r 
of jurors available to be 345. However" depending on the prob­
abilityof a critical period arising the present costs may be 
computed as follows: 

8Anthony Augel1i, "S1x...;Member Juries in Civil Actions in the 
Federal Judicial System, It 3 Seton Hall L. Rev. 281 Spring 1972, 

-~. 91. . 
~Philllps, _. "A Jury of Six in All Cases." 30 Conn B J 354 

(1956), l!. 357. ".. " 0 , 

~-----------~----------~ .. -~. ~- .. 



# of 
# of 7 Probe of Working 

Critical Jurors Daily Days/ Cost/year 
Period Available Rate ( Approximate ) Year 

1% 420 9 247 757,,302 933,,660 2% 410 9 247 739,,241 ~11,,430 
~~. 400 9 247 721,2 0 89,,200 

3~0 9 247 703,,20~ 860,,940 
g~ 3 0 9 247 685,,14 844,7 0 

370 9 247 667,1 7 822,,510 
9% 360 9 247 61.J.9,,116 800,,280 

11% 3~0 9 247 631,08R 778,050 
15% 3 0 9 247 613,,05 755,820 
18% 330 9 247 595,023 733,5g0 
22% 320 9 247 576,992 711,3 0 
27% 310 9 247 558,901 689,130

10 

It should be noted that the use of a six-member jury would 
not necessarily cut these costs in half. Rather, the costs com­
puted below would represent the maximum savings possible, with 
real savings somewhat less. Assuming for example, a straight 
one-half reduction in jurors, the costs and savings become as 
folloW's: 

One-Half Reduction: 

# of 
Probe of # of Working 
Critical Jurors Daily Daysl 
Period Available Rate Year Cost/Year & Sav1nesIYear , J 

1% 210 9 247 378,651 466,,830 
2% 205 9 247 369,,635 W,715 

~~ 200 9 247 360,,620 ,600 
195 9 247 3~1,604 433,485 

g~ 1~0 9 247 3 2,589 422,370 
1 5 9 247 33~,57~ 411,,2~5 

~ 180 9 247 32 ,5~ 400,1 0 
175 9 247 315,5 2 389,025 

15~ 170 9 247 306,527 377,910 
18% 165 9 247 29~,~11 366,7~5 
22% 160 9 247 28 ~6 3R4,6 0 
27% 3.55 9 247 279:4 0 3 ,565 

Depending on the probabllity of a critical period desired, 
the range of savings is SUbstantial, even if not half. There is 
presently a bill in the 1egislature'which calls for jurors to be 
paid $20 per day, with the state paying half the cost and the 
city paying the other half. If this bill passes, Philadelphia 
will be paying $10 per day, instead of the $9 which coverS the 
full cost at present. With rough tig~:r:.eS, the cost to, the city 
will ¥1creas e: . f 

345 x 247' x $10 = $852,150. With juror reduction 
any amount dfjducted from that figure would result in substantia! 
savings. 

IOCourt Sel:vices and Operations, "JufY use;' City pf" Philade1ph1(7 
12/30/74, P. 4 " 

',1:., 



It jury size were reduced, obviously Philadelphia would not 
benefit alone. The process which involves the reduction of jury 
size will, of necessity, involve the entire state. Even though 
Philadelphia maintains a subatantial amount of criminal proceed­
ings within its judicial district, the other districts would also 
benefit with a reduction. 

As an example, consider the costs to the state. For the 
59 judicial districts in Pennsylvania, out of 57,492 disposi­
tions: in the Oourts of Connnon Pleas for 1973, 2,738 were cr:tm­
ina! cases tried by a jury which is equal tO,almost 5% of the 
total dispositions. (Appendix I offers a complete breakdown 
of criminal dispositions by judicial districts.) 41% of the 
total were guilty pleas, 20% waived the jury, and the remain­
ing 33% of the cases were disposed of by other means, The 1st 
Judicial District, Philadelphia County, accounted for 17% of 
the cr1minal dispositions tried by a jury. Thus, the cost to 
Philadelphia (345 jurors x 247 working days x $9I.juror/day =) 
apprOximately $7661935 which represents about 17% of the total 
jury cost to the s~ate as a whole. Therefore, the 58 other ju­
dicial districts pay approximately $3,144,,400 , with the total 
cost to the state approximating 4.5 million dollars ($7661935 
+ $3,144,400). Of course l depending on the juror utillza'tion 
rate in other districts, 'the figure might be lower or higher. 

If the proposal recently considered in the General Assem­
bly comee to fruition, the total cost to the state in terms of 
money paid to jurors could be as much as 2.22 times the present 
fiE:,"Ure • 

The impact that a reduction could make ill expenditures for 
jurors bears repeating. Obviously, any savings wou.ld be welcome) 
if not imperative, for the jury system to remain effective. 

=-------.;...;.;;': " ..... !.--------------~--- ~~------ -----~--- ---'-~_. 
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PROBABLE COSTS OF RlDUCED SIZE 

Obviously, the main area of concern with the reduced jury is 
if it is as fair, or perhaps fairer in some sense than the twelve­
memb~r jury. The Court in Williams v. Florida devoted some discua- (:\\ 
sionto this problem: 

"It might be suggested that the l2-man jury gives a 
defendant a greater advantage since he has more 
'chances' of finding a juror who will inSist on 
aquittal and thus prevent conviction. But the ad­
vantage might just as easily belong to the State, 
which also needs only one juror out of twelve in­
sisting on guilt to prevent aquittal. What few 
exper;Lm~li\ts have occurred - usually in the civil 
area - iHdicate that there is no discernab1e dif­
ference between 'the results :reached by the two dif­
ferent juries."l 

It is necessary to delve deeper into this problem. 

First of all, it is beneficial to review some of the psychol­
ogical literature available on the subject. In 1962, C. W. Joiner .,-" 
wrote: 

"There. is no real evidence .. however,' as to the exact 
si2:'e of"""\e most effective groo p for the decision­
making p::'~' :':~ss. The evidence does indicate that a 
group la~.':~:" than three is required and that it must 
be sma.ll~ .. "Jugh to provide the bive-and-take of group 
discussion. Perhaps, we are fortunate that juries 
number twelve .. for this seems to be well,w':tthin the 
limits for effective deliberation, alt.hough a smaller 
number.. perhaps six" might be time-saving and less 
costly without hindering the decision-making process'2 
••• (and) states should consider using juries of ~ix. ' 

The acquisition of evidence to determine the optimum size of 
the jury is filled with difficulty. In the first place, actual 
juries are inaccessible to study.; any evidence as to the process ,,\ 
of deliberation must come from retrospective accounts of the juror~ 
thamselves. Examinations of the process can be and have been done ',' 
using mock juries.; however, mock juries lack one important element: 
the co~rontation with th~'defendaht, an individual whose life may 
be drastically altered by\~;\:e verdict. 

lWilliams v. Florida, 399 u. S. 7~, at 101. 
2C. W. Joiner, Civil.Ju£?.'t1ce and the Jul7'" Englewood Cliffs .. N. J.: 
Prentic e Hall.. 1962, 1> • 31. " 

o 
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nthough the civil jury lends itaelf' to quantitative compar­
"isons through the size of damage awards, the substantially dichot­
omousnature of the criminal verdict precludes such study. 

The most obvious advantage of • jury of twelve over a jury 
of six 1s the increase in the resources available for the deter­
mination of a just verdict. Each individual acts as a filter 
through which the trial testimony must pass before it can con ... 
tribute to the reaching of a verdict. The greater number of 
individuals, the greater the likelihood that any given item of 
evidence will be examined by a juror and brought to bear upon 
the" solution. On a purely statistical basis, the pooling of' 
individual judgments reduces random error. This argument would 
lead one to advocate juries of 100 or more. However, this ar­
gument neglects the factors of group interaction. 

Group interaction inhibits the contribution of individual 
members in some ci~ses. It was found, for example, that inter­
acting groups of nine members produce no more ideas than do 
interacting groups of' five members although. the pO~ed' contri!.· 
but ion of' nine single individuals is greater than that of five 
working alone.3 Moreover, some msmbers monopolized the discus­
sion; other~ said little. This study suggested that some point 
of' d1m1n1shtng returns may be reached by the addition of group 
memben: and that this point ltlay be reached at some numbe)!, less 
than twelve. 

As the group size increase, so does the inequality among 
members and the difficulty Of the group in coordinating partici­
pation. The group will show less consensus and will have a 
greater tendency to break into factions. 

Strodtbeck, James and Hawkins (1958), studying mock civil 
jur1es~ noted inequality of participation among jurors. Members 
of higher social status, and men, tended to contribute more than 
the1~ share of participation than did persons of lower status and 
women. The inequality of participation was so great that half or 
more of' the total acts (items of verbal or nonverbal communica­
tio~) in 82 per cent of the juries could be accounted for ,by 
three persons of the twelve. One-fourth of the total acts were 
:i;~~~~~able to the foreman, who was usually, a male of high ,c 

Bales (1970) ¢quated "leadership" or "domination" 'with the 
r~le of the "top participator". As group size increases, the 

,3T. J. Bouchard and M. Ha.re, tlS1ze Performance and Potential in 
- Brainstorming GrplJPsc II Journal of Applied Psychology, 1970, 

54, 51 - 55. :, 
4F. strodtbeck, R. James and R. Hawkj.ns, "Soca! Status in Jury 
Deliberations," American Sociological Review 1975, 22 713 ~ 
719. " 



tendency tor a "top participator" to emerge increasee. As size 
increases, especially for groups larger than five, the difference 
bet\,leen the top participator and the second-ranking participant 
increases.5 Similarly, Bass and Norton found six to be the op­
timal group size. Perhaps this size was large enough to neces­
sitate the emergence of leadership but small enough to allow 
participation for all members. 6 This suggests that s~x may be 
the cut-off point for the maintenance of one-to-one relationships 
among all the members of the groups. Beyond aix, members 'tend to 
relate to each other in terms of factions or coalitions. Groups 
larger than six, then, may be IOOre likely to produce verdicts 
based on the strength or dominance of factions ot three or four 
members. If this indeed is the case, then a verdict of six will 
represent a greater consensus of the group than will a verdict 
of twelve. 

11 

The effects of factions m ve been observed by Hawkin.s (1960) 
in his study of mock civil juries. He isolated two strategies 
adopted by juries in their deliberations: deliberating 1n unity 
and in factions. The ju~ies that adopted the latter strategy 
began with an immediate vote, thus identifying factions~ The 
unity approach also dissolved into factions although they delayed 
the first vote until they had discussed the issues as individuals.7 

The argument is given that the larger number of individuals 
drawn from the population, the larger will be the 'probability of 
that sample's containing one individual who will disagree with 
the other members of the jury. The evidence indicates, however, 
that a single juror who differs from all the others at the out­
set ot the deliberations is unlikely to persist to the point of 
preventing a verdict. In a sample of over 200 cases in Chicago' 
and Brooklyn courts, studied by the Chicago Jury P~oject, 30 per 
cent of the cases were decided by a unanimous first ballot. Ob­
viously in these instances, no difference in justice w~uld result 
no matter how much the jury were to be reduced in aize~ Of1:the 
remaining 70 per cent of the cases, the in1tia,1 majority won in 
a.ppro~1mately 90 per cent. Of the remaining 10 per ce:nt, 6 per 
cent were hung juries and 4 per cent were juries in which, the 
initial minority prevailed.8 'lllerefore, the eXistence ot\~the 
lone dissenter will be more likely in the l~\rger jury, but his 
influence less likely<than ordinarily supposed. 

J 

In a statistical analysis ,of jury \\~izeJ Davi~ F. Walbert 
devotes his attention to th,g pfobabUit:'iJ of conviction w;ljih a 

o ' 

5R. Fo, Bales,'ltpersonality and Interpersonal Behav,:icr," New YOlolN, ."" 
/'Holt, R1nehal'~~:(& vl:t~ton, 1970. " " 
6B. M. Bass a.n(tP" T~ Nqrton, "Group Size and Leaderle.ss D~scus~' 
sion," Journal of APP1-iedPsychology,i 1951 35, 397 - 4oo.J , 
7J~ia /~senblatt, "JUlr'y Size in Criminal Cases: A Psychologist's 
,Review, 167 N. Y. L. J. #92, at 1 (May 11, 1972), P. 5 (May l~). 
8~, p. 5. ", 0.1 
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.iu~ of six and a jury of' twelve. (Appendix II). His findings 
Ind1c~te that because six members are less representative of the 
community ttlan twelve~ a jury of' s:l!ix cannot perform its functions 
as well as a. jury of' 'twelve can. If' the purpos~s of the jury are 
:fulfilled, the verdict must be a function of the defendant's be­
h~v1or and the representa.tive opinions of' the community. The 
statistical fluctuations in the selection of the petit jury ren­
der the/defendant's fate moreca matter of chance - and less the 
product of his behavior and community opinion - as the number 
of jurors is lowered. 

In a-c"1d.milar type of aJQalysis, Herbert Friedman points to 
the'",same conclusion. (Ap.pendix III). Hm'lever, his basic as­
sunw-'tion~ is that the defendant affects eac}'). of the jurors equal­
ly/ and independently whictf is an assumption; based on false 
gfounds. It is irrational to assume that the ordeal of a trial 
will a:t'fect jurors in the same manner, especially remembering 
the criticism of mock juries, when a verdict will significantly 
alter the life of the accused. 

Both analyses neglect a large number of human factors 
(which are unquantifiable), especially ignoring group inter­
action and pressure to cor~orm as cited in the psychological 
studies above, and tend to render questionable results. Obvi­
ously, any manipulation of numbers would lead one·to the conclu­
sion that twelve 1s better than six. Statistical analyses of 
this type only point to the inadequacies and lack of quantifi­
able evidence in this area. 

It is not argued here that six-member juries are superior 
or even equal to the deliberative processes of the .. twelve member 
juries. Rather, it is argued that twelve-member ju;r1es cannot 
be shown to be significantly superior to the six-member jury 
whe'fi it comes to producing a fair verdict. If' pCl;sible, more 
work needs to be done, in both directions, and it a.ppears that 
the burden of proof is on the shoulders of the twelve-member 
advocates in light of Williams v. Florida to show that a change 
to six will drastically ImPair the judicial process. 



IV 

CONSTITUTIONAL QUESTIONS 

Without the recent case. of Williams v. Florida decided in 
1971, there would be little basis upon which to promote a reduc­
tion in jury size in criminal cases. How~er, to summarize, 
Williams allowed the states to consider what size is best for 
their perception of,a jury trial, hold.ing that the Federal Con­
stitution does not require a jury of twelve, at l'east in non­
capital cases. To efficiently review these considerations, 
it is desirable to look at the present state of affairs both 
in the federal case and in the requ~rements of Pennsy~vania. 

The Federal Constituion'sets out the authority for estab­
lisbmen t of a judiciary system: 

"Article III - 3. The Trial of all crimes, except in cases 
of impeachment, shall be by jury; and such trial shall be held 
in the State where the said crimes shall have been committed ••• 

Article V: No person shall be held to answer for a capi­
tal, or otherwise infamous crime, unless on presentment or in­
dictment of a grand jury ••• 

Article VI: In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by ,an im­
partial jury of the State and district wherein the crime shall 
have been committed ••• 

Article VII: In suits at common law where the value in 
controversy shall exceed twenty dollars, the right of trial 
by jury shall be preseved, and no fact tr1.ed by a jury shall 
otherwise be re-examined in any court of tl;\e United States, 
than according to the rules of common law. "1 

As noted above, no specific number as to jury size is men­
tioneq in the Constitution. 

In Williams v. Florida, the SUVtreme Court had to consider 
whether the number twelve had been 'immutably COdified into our 
Constitution."l The Court neld that the l2-man panel was not 
a necessary ingredient of "tria1 by jury", thereby sharply de­
viating from the former position of the Court, since earlier ' 
decisions had assumed an ~rf1r.mative answer to this question. 

Tho~son v. utah, 170 U. S. 343 (1898) was the leading 
case uphOlding a jury of twelve, stating that the jury re­
ferred to in the Sixth Amendment was a jury "constituted, as 

if 
l 

1399 U. S. 78, at 90. 
t .' 

./ 
/ -::/ 

Y" 

/ 

13 



14 

it was 'a.t common laws, of twelve persons J ne1ther more nor leas. 112 
Absent from that decfa10n was any discussion of the essential step 
in the argument that is, Whether the jury could perform its es­
sential functions if it were not composed of twelve. Other de­
cisions reaffirmed Thompso~ solely by relying on the fact that 
the common-law jury consiiied of twelve. «patton v. United 
states, 281 U. s. 276, 28~ (1930); Rasmussen"'t~"'t1nftea States, 
197 U. S. 516, 519 (1905), Maxweil v. DOw, 11 U. S. 58I, 586 
(1900». 

The Court in Willi~, however, assumed not to interpret 
preci$eJ.y what the word ury If meant to the Framers, the First 
Congress, or the states in 1789. n ••• there is absolutely no in­
dication in the 'intent of the Framers' of an explici'fi;,decision 
to equate the constitutional and common-law cha.racteristics of 
the jury. "3 The relevant inquiry, as the Cou rt saw it, was the 
function that twelve men perform and their relation to the pur­
poses of the jury trial. '~easured by this standard, the l2-man 
requirement cannot be

4
regarded as an indispensable component of 

the Sixth Amendment. If 

The purpose of the jur~ trial, the Court said, is to pre­
vent oPftression by the Government. The essential feature lies 
in the 'interposition between the accused and his accuser n5 and 
the judgment of his peers, and in the community partiCipation 
and shared responsibility resulting from that group's determina­
tion of guilty or innocence. The Court continues: 

"To be sure, the number should probably be large 
enough to promot~ group deliberation, free from 
outside attempts at intimidation, and to provide 
a fair possibility f'or-,bbtaining a representative 
cross-section of the community ••• We find little 
reason to think that these goals are in any mean­
ingful sense less likely to be achieved when the c 
jury numbers six, than when it numbers twelve ••• "e 

The Court concludes with the fact that legislatures may have 
their own views about the relative value of the larger and smaller 
jury and that the holdings of the Court leaves that cons1derat10n 
up to the Congress and the states, "unrestra1ned by an interpret­
ation of the Sixth Amendment that would forever dictate the pre­
cise number that can const1tute a jury. 117 

2U. S. at 349. 
3399 U. S. 78 at 99. 
~399 U. S. 78, at 100. 
6399 U. s. 78, at 100. 

399 U. S. 78, at 100. 
7399 U. S. 78, at 103. 
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It must be noted that the Court found no reason calling for 
the removal of what had previously been a Constitutional require­
ment, but rather, found no reason pre\Tent~ the removal. Clear­
ly, however, the door has been opened Inerms of reduced jury 
size, and it 1s evident that the six-nlember jury has been aanc­
tiQned by the Court .. 

PENNSYLVANIA: 

The Pennsylvania Const1tuion of 1776 provided that "trials 
shall be by as heretofore ll

, and in the Declaration of Rights, 
Clause 11, provided that in controversies respecting property 
and lIin suits between man and man the parties have a right to 
trial l'lhich ought to be held sacred~" The Constitutions of 1790 
and 1838 contained provisions identical to the provision'cited 
above. 

Until 1971, Article 1, Secti6n 6 of the Constitution held 
that "Trial by ju:r.y shall be as heretofore, and the right thereof 
remain inviolate." This was amended in 1971 to: "Trial by jury 
shall be as heretofore, and the right thereof remain inviolate. 
The General Assembly may provide, howeverJl by law, that a verdict 
may be rendered by not less than five-sixths of the jury in any 
civil case." 
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This was the amendment that called for the reduction of jury 
size to six in civil cases. The criminal jury size was left un­
touched, and remained at twelve. 

The Court cases in Pennsylvania uphold the twelve-member 
jury in criminal cases. In Com. v. Petrillo, 16 A. 2d, 50, 340 
PA. 33, 1940, the Court decided that a defendant in a capital 
case cannot consent to be tried by fewer than 12 jurors or that 
anything short of unan1m1ty will support a verdict of guilty. 

In the Com. V. Frigmann, 198 A. 99, 330 PA. 4, 1938, it 
was decided that the essentials of a trial by jury in a crtmnal 
case as known at the common law were a jury composed of twelve ~ 
eligible pe. rsons duly sunnnoned, sworn and:!.1mpaneled for the 
trial ,of the issue, a plea entered, an ample right of challenge 
both for cause and peremptorily, a full, fair and public trial, 
and unanimity of the vote supporting the verdict. 

1\ 
However, it was found in Laver~ v. Com., 101 PA. 560, 1882, 

and the Act of 1861, May 1, P. "!I. 6 2 (!j:2 IS. S. Section 125) that 
the legislature may authorize an accused to waive a jury of 
twelve, providL~ that in certain counties certain offenses may, 
at the election of the defendant, be tried by a Justice of the 
Peace and six jurors :1s not in conflict with this section. . 

Further, concerning misdemeanors in a criminal trial, it 
was found that where one of the jurors becomes ill, and by 
agreement of the Commonwealth and defendant, the trial is COn­
tinued with eleven; jurors only, who return a verdict of guilty, 
without Objection 01' e:xception taken at the time, and without 



, . 
any motion in arrest of judgment, the appellate court will not 
set aside the verdict because it was rendered by eleven jurors 
instead of twelve. (Com. v. Beard, 48 Pa. Super. 319, 1911: 
Com. v. Hawman, 48 pA. Super. 343, 344, 1911). 

However, in a criminal case, a defendant cannot be tried 
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by a jury of eleven persons, even with his consent, Com. v. Shaw, 
1 Pitts. Rep. 492, 1859; Com. v. B~r~ 5 C. C. 295, 1888; and it 
is error, if it does not appear by tne record of the trial of an 
indictment, that the defendant was tried by twelve jurors, law­
fully sworn, Doebler v. Com., 3 S. & R. 237, 1817. - , 

Where a juror became ill during the trial for a felony, 
coun,sel stipulated in presence of defendant that trial might 
pr.oceed and defendant would accept the verdict of the remaining 
eleven jurors, the defendant's constitutional right to a trial 
by twelve jurors was not denied and was properly waived, Com. v. 
Ad~, 6 Lebanon 401, 1959. 

Finally, under the Constitution of Pennsylvania, a jury in 
a criminal case must consist of twelve persons, neither more nor 
less: Doebler v. Com., 3 S. & R. 237, 1817; Com. v. Shaw, 1 
Pitts. ~p. 492, 18591

. Com. v. Saal, 10 Phila. 496, 30 L. I. 
194, 5 Leg. Op. 21, 2 Pitts. 5, IB730 

It appears that the present state of jury size 1s unequiv­
ocal, that although the Pennsylvania Constitution, like the Fed­
eral Constitution, does not stipulate a specific number, common 
law tradition has firmly declared a trial by jury to consist of 
twelve persons. 

We have observed that a civil reduction required a consti­
tutional amendment. With the action as precedent 1t appears that 
only a constitutional amendment will provide for a reduction in 
jury size for criminal cases~ In effect, Williams v. Florida 
merely allowed states to institute whatever cnanges were deemed 
necessary. The next important consideration 1s how changes 
could be made. 

-----.~--... 
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IMPLEMENTATION 

Variations of the twelve-member jury are widespread. The 
accompanying ana.lysis (Appendix IV) emphasizes the fact, and 
while it is a rough summary and does not attempt to be def1nitive, 
it does offer a substantial look at other states. Almost every 
state in the union provides for some alteration of the twelve­
member jury, either civil or criminal. 

The Significance of the William& decision lies in the fact 
that it was held that the Federal co~~titution provides no ob­
stacles for states to utilize a jur,y pf less than twelve mem­
bers. In essence, there is noth~~ the Federal Constitution 
that prohibits states from reducing the jury, be it civil or 
criminal. Therefore, inllight of this, it becomes necessary to 
turn to the state constitution in order to institute changes. 

8.1nce the Constitution of 1776, trial by jury in Pennsyl­
vania has consisted of a jury of twelve-members. Court cases 
have upheld the twelve-member jury, and in view of the civil 
reduction Which required a constitutional amendment, it appears 
that a criminal reduction would require nothing less than the 
same process. (Appendix V provides the const! tutional require­
ments for an amendment to be adopted.) The Courts of Common 
Pleas certainly do not have the authority to institute such a 
change. Even though the Williams decision removed the obstacles 
to a reduction in jury size, it 1s up to the states to insti­
tute whatever changes are deemed desirable. 

Therefore, the civil reduction in. jury size provides a prec­
edent for whatever reductions in criminal jury size may be im"" 
plemented. The civil amendment was sponsored by several repre­
sentatives and referred to the House Judiciary Comm1ttee.on 
February 11, 1969. (For a detailed legislative history of the 
. civil amendment see Appendix VI" ) The proposal passed the 
House (149 - 46j and was referred to the Constitut1onal changes 
and Federal Relations Committee of the Sena.te on April 29, 1969, 
passed the Senate and If';'\s siEro-ed in the House and Senate on 
February 3, 1970, thus 'J~com1ng Pamphlet Laws Resolution Num-
ber 2 for 1970. . 

The process was repeated for 1971, and became Pamphlet Laws 
Resolution Number 1 on February 15, 1971. By passing the two 
Legislative Sessions, the proposed constitutional amendment was 
submitted for approval by the voters. The electorate approved 
the proposal on May 18, 1971, thereby adopting the new constitu-
tional amendment. . 

As shown in Appendi~ V; t~e constitutional amendment in­
volves a lengthy ~rocess. Indeed, as shown by the civil amend­
ment(Appendix VI , the process can take over two years .. " We can 
see that 1mplemen 'ation of the six-member jury would be a sub .. 
sta.'htial undertaking, w'Vo-lvi.ng .. a great dea.l of time and support .. 
Because it appears that the amendment route 1s the only one that 
can be taken, a very strong case~~ must be made for the beneficial 
effects of such a reduction. 
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In spite of the obstacles the benefits to be gained froi~: re­
ducti~n of jury size are important enough to warrant the initiation 

'of the process which will provide for criminal jury size reduction. 
Therefore, a proposal is offered: a sixMmember jury in all non­
capital cr1lllinal ca.ses should be made mandatory, with a unanimous 
verdict required for conviction. Th1s~proposal is made in view of' 
the removal of any constitutional barriers from the Williams v. 
Florida decision, the substantial savings offered iri terms of time 
and money by a reduction; the reduction of civil juries, both in 
Pennsylvania and in other states; and in the absence of any sub­
stantial material concerning the disadvantages to the present 
jury system as it now exists - both in the essential functions of 
the jury, and the ill effects a reduction would have on the ac­
cused. Unanimity is retained to insure safeguards within the 
systeme Capital cases should maintain a jury of twelve, mainly 
because no other state has deemed it beneficial to reduce the 
jury when a question of such substantial seriousness of the 
crime is involved. 

The reason for requirins a six-member jury is Simple. states 
that offer the option or stipulation as to jury size have found 
that most trials end up with juries of twelve members. That is, 
given the option of jury Size, most defendants will choose the 
twelve-msmber jury. Without requiring a reduced jury, the point 
of the reduction is then lost" ' 

To counter the argument that if a jury can be reduced from 
twelve to six, then there is nothing to prevent its similarly 
being reduced to four or two or zero, thus dispensing with the 
jury altogether; it is offered that one can stop any reduction 
when desired. A reduction does not open the door to further re­
ductions automatically, rather, it is an attempt to provide the 
judicial system with the jury as an essential foundation no longer 
hindered by gratuitous costs and delays~ 

Hopefully, it has been shown that a jury reduction can pro­
vide substantial benefits without impairing the essential function 
of the jury. At this juncture, it appears that if reduction is 
deemed deSirable, then implementation will require a process sim­
ilar to civil jury reduction l that is, a constitut,ional amendment 
to the Pennsylvania Constitution. No other means appear to be 
justified. With unanimity retained, and capital cases still re­
qu1ringtwelve, there is no substantial counter-argument to the 
,belief that the jur,y would still continue to operate in the best 
interests of those connected with the criminal justice system. 



CONCLUSION 

_~ J, 
The question of jury size reductiot'o il)'{olves many factors~ Since 

our heritage provides for a jury of twe~va~~ change is often viewed as 
detrimental to our system of justice, but in this case it is felt that 
progress, rather than change, is the key factor. 

The problems of court costs and delqys have increasingly threatened 
the jury system, to the point of serious consideration by some observers 
that the jury system, particularly in civil cases, is becoming obsolete 
as an instrument of justice. Reductions in jury size in the civil arena, 
and the inct'eased efficiency in the civil system have not only stilled 
some critics, but have also provided new interest in the jury system as 
a major force in the courts. n 

II 

Delqys and costs are also rising in the criminal courts. While these 
problems ought to be endured if there are no wB¥s to reduce these costs 
effectively, it is maintained that these problems can be relieved at no 
expence to the criminal justice system. 

The benefits are obvious, and have been outlined within the text of 
the inquiry. The costs involved are not as clearly defined, however, and 
although it cannot be stated that a six~ember jury is fairer than the 
twelve~ember jury, there is no substantial evidence that a six~ember 
jury will not provide the accused with a fair trial. 

Therefore, the standard is felt to be a worthwhile aim to lArive for. 
Although the process involved remains lengthy, it is hoped that the project 
has provided a basis for support for implementing the desired standard and 
help to make the court system not only more efficient, but also more 
effective. 

19 
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APPENDIX I 

Compiled from: 

Fourth Annual Report on Judicial Case Volume, Administrative 
Office of Pennsylvania Courts, as reported by the Courts of Common 
Pleas for 1973. 

TOTAL CRIMINAL CASES DISPOSED 57,492 TOTAL TRIED BY JURY 2,738 
BY DISTRICT: 

% of % of Number of Number Total Tried ;District f,county~ Criminal Cases Tried by Crlmina1 by Number istric DisEosed Jurl Cases Jury-
1 Phi1a. 10,721 462 18.6 16.9 2 Lancaster 2,030 133 3.5 4.9 3 Northamp'" 

856 58 ton 1.5 2.1 4 Tioga 213 5 .~7 .18 g Allegheny 11,150 205 19. 7.5 Erie 1,124 80 1.95 2.9 
~ Bucks 2,347 80 4 2.9 Northum-

berland 340 11 .59 .4 9 Cumberland 750 43 1.3 1.6 10 Westmore-
land 1,066 44 1.9 1.6 11 Luzerne ~38 12 1.~ .44 12 Dauphin 1, 31 86 2. 3.1 

i~ Greene 167 11 .29 .4 Fayette 529 50 .9 1.8 15 Chester 972 ~4 1:4 2.9 16 Somerset 235 .88 17 Snyder -
Union 17~ 7 .3 .25 18 Clarion 14 1 .25 .03 19 York 1,273 140 2.2 5.1 20 Hunting-
don 175 10 

:~~ .~7 21 Schuylkill 503 37 1. 22 Wayne 159 1 .2 .03 
~~ Berks 797 60 1.4 2.2 Blair 520 2~ .9 .99 25 Clinton 186 .. 32 .3 26 Columbia .. 

Montour 248 9 .43 'S3 ~~ Washington 738 22 1.3 • 0 Venango ~07 12 .53 .44 29 ' Lycoming 92 59 .86 2.2 30 Crawford 374 32 .65 1.17 

---~----~-
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% Of % of 

:ijumb (~r of Number Total Tried 
District 1county~ Crim~Lnal Cases Tried by Criminal by 
Number istric Dispc)sed Jury Cases ~ury . 

31 Lehigh 908 88 1.58 3.2 
32 Delaware 1,7~6 85 3.1 3.1 

§~ Armstrong 2 6 26 .49 .94 
Susque-

4~* hanna 2 .15 .07 
§g Mercer 78 .85 2.8 

Beaver 780 127 1.4 4.6 
37 Forest -

Warren 290 19 .5 .69 
38 Montgom-

156 4.8 5.69 ery 2,778 
39. Franklin-

Fulton 533 26 .92 .94 
40 Indiana 299 25 .. 52 .91 
41 Juniata - :1 

Perry 162 6 .28 .22 
42 Bradford 227 1 .39 .03 
43 Monroe-

Pike 214 17 .37 .62 
44 Sullivan-

Wyoming 124 11 .22 .4 
45 Lackawanna 318 25 .55 .91 
46 Clearfield 3S5 21 .~8 .77 

~~ Cambria 7'5 45 1. 1.6 . 
McKean 142 7 .25 .25 

49 Centre 475 17 .83 .62 
50 Butler 422 31 .73 1.1 
51 Adams 20~ 26 .36 .95 
52 Lebanon 31 27 .~ .99 
§~ Lawrence 255 20 

.. ° .73 
Jefferson 135 4 .2~ .15 

§~ . Potter 78 14 .1 .51 
Carbon 94 15 .16 .55 

§~ Bedford 230 2 .4 .07 
Mifflin 172 6 .3 .22 

. 59 Cameron -
EJ.k 152 -....l & .11 

TOTAlS 57,492 2,738 100% 100% 



APPENDIX II 

SUMMARIZED FROM: 

David I. Walbert, "The Effect of Jury Size and the Probability 
of Conviction: An Evaluation of Williams v. Florida, "22 Case 
Western Reserve L. R. 529, 1971, PP. 546 - 547_ 

'. Walbert sets up a model: a criminal trial takes place and 
two questions are aSked: What would be the outcome if a jury of 
six had sat in judgment? And what would be the outcome if a 
jury of 12 had sat in judgment? To emphasize that specific 
trials are being examined initially, the subscript lit" is used 
with each variable. 

If each potential juror had actually observed the trial, 
a certain fraction of them would be inclined to consider the de­
fendant guilty at the conclusion of the courtroom proceedings, 
just prior to delibera.tion. This fraction is denoted by it. 

1 - it is the fraction of the entire pool that would be in­
~;>" clined to believe the defendant innocent just before delibera­

;:::/ tion begins. 

Because a particular jury is merely a randomly drawn sub­
set of all the potential jurors, the prObabilities of obtaining 
juries with vari.ous fractions of conviction-prone members can be 
calculated. One fact is known about each juror as he leaves the 
t~ial to begin deliberations: the probability that he believes 
the defendant to be guilty is exactly equal to the value of ft. 

Thus: 

x 

Mt, 6 and Mt, 12 denote the probability that a lnajority of 
the jurors that are drawn will be conviction-prone prior to de­
liberations. This does not say anything about the verdicts yet. 
To predict the verdicts on the bases of Mt, a connection must be 
found between the initial position of the majority and the final 
unan~us verdict that evolves through the deliberation. Walbert 
believes that majority persuasion is the rule in terms of jury 
deliberations. Therefore, in any case where majority persuasion 
holds !true, the pre-deliberation jury (characterized by Mt) can 
be directly related to the final verdict, because the majority 
pOsition before deliberation evolves into the final, unanimous 
verdict. Consequently, the probabilities of conviction for the 

" 
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two sizes of jury, Ft, 6 and Ft,12 are exactly the same as Mt, 6 
and Mt, 12 if a 'correction is first made for those juries where 
the members initially are equally split between conviction and 
aquittal. 

c. 

7'1;) 12. = :it ((h)-iO-ftY:i.--':' X .i/~L ') 1]'+ I ~! _I'(t)t('~ti -G:.7l . ~. 2. x~!~! ~ 

Walbert declares the model complete at this point, and o~­
tains quantitative results by ca1culat~ng the formulas: 

FIGURE 1: 
Ie V .. luts 

0-.1.2.3.4.5.6.7.8.91.0 
Probability 

j of Conviction 

(%) 

Ft, 6 

Ft, 12 

Probability 100% 

of Conviction 80% 

(%) 60% 

~-o% 

20% 

0 1 6 116 

0 0 1 8 

FIGURE 2: 

32 50 68 84 94 

25 50 75 92 99 

o .2 .4 .6 .8 1.0 

Ii VAlvt 

99 100 

100 100 

To use the table, first locate the desired ft value at the 
top. This measures what fraction of all the potential jurors 
would be guilty-prone if each one were to observe the trial. The 
probaollity of convicting the defendant (expressed in per cent) 
with either size ju:ryis located in the respective box below the 
ft value. The graph is interpreted by first locating the ft value 
on the horizontal axis. The conviction probability for e1the r 
jury is found by seeing what value on the vertical axis corresponds 
to the desired ft point on the appropriate curve. 

',' 
~._~. _' _ , _~ .... _ ... _ ..... & _~, ___ ..t........ ""'""-----~"-
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Walbert emphasizes the fact that for nearly all v~ues of 
fti the size of the jury is substantially related to the proba­
bi 1ty of conviction. If it is larg~r th~ .5, the defendant haa 
a greater chance of acquittal with a six-man jury; if it is less 
than .5, the six-man jury increases the likelihood of conviction. 
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APPENDIX III 

SUMMARIZED FROM: 

Herbert Friedman, "Trial by Jury: Criteria for convicti. ons l 
Jury Size and Type I and Type II Errors," The American Statisticl.an, 
April 1972, PP. 21-23. 

Friedman makes a few simplifying assumptions in order to ex­
amine statisticallyt,pe effects of a change from a l2-member jury . 
to a reduction in ju~ size to 6. The analysis is not based on 
whether or not a person is actually gUilty" (since this 1s,;un­
known), but to the degree to which he appears to be legally 
guilty, or the inverse, the degree to which he can defend himself. 
The appearance of guilt is assumed to be equivalent to the prob­
ability that an individual juror would consider the defendant 
guilty. Further, Friedman assumes that the defendant affects 
each of the jurors equally and independently. 

At one extreme, when the defendant appears to be absolutely 
innocent" he has no likelihood of being convicted" and all jurors 
agree on his innocence. At the other extreme" when the defendant 
is unquestionably gUilty, all jurors would agree on conviction. 
Calculations by Freidman lead to the curves shown in Figure 1: 
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The probability of conviction is shown as a,\funct1on of ap­
parent degree ofgu11t or of the ability to defen~. It 1s clear 
that when a defendant has less than a 50% guilt '~p~earance, the 
probability of conviction under both conditions is \\very, very 
low. In effect, when. the defendant appears to be more innocent 
than guilty, the weak,ening of the criteria for qonvict1on has a 
negligible effect on the chance of conviction. eHowever, the 
picture becomes vastly different as the defendant increasingly 
appears to be guilty. 

The probability of conviction for the 12 out of 12 verdict 
stays relatively low throughout a wide range of apparent guilt 
(f~rst reaching 50% at about 95% apparent guilt) approximating 
the ideal condition, of no conviction as long as there 1s a rea­
sonable 9?Ubt of th,e individual's guilt. 1 However, society runs 
a great LJ.sk that m.any individuals who are indeed guilty are 
unlikely to be conVicted with this system. 

The main poin~~ of Friedman's argument is 'that while the 
innocent-appearing: defendant is unlikely to be convicted under 
any circu~tance, the individual who appears to be nearly , 
gU~lty or can present only a weak defense runs a much greater 
risk of convictiorl with the smaller jury. 
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APPEmJIX rv 

COOiPILED FROM: 

The U. S. Jury System, "The Question of Rev1sing the Jury 
SYE?,tem," Congressional Digest 193 - 225, (August/September 1971), 
PPo 205 - 207. 

!:' 

/i The following analysis of existing jury provisions of State 
con~titutional and statutory law enumerates important provisions 
as they affect the use of less than twelve-man juries. ~ecause 
of the large number of revisionary proposals currently Under 
consideration, the following is offered as an illustrative rather 
than definitive review of such provisions: 

ALASKA: 

ARIZONA: 

ARKANSAS : 

CALIFORNIA : 

Parties in civil' and criminal cases may stipulate 
a jury less than twelve, with court permission re­
quired in criminal cases. Juries in district 
magistrate courts consist of six persons; such 
courts have jurisdiction over civIl cases where 
amount in controverGY does not exceed $3,000, 
and over misdemeanor offenses. Five-sixths 
verdict required in all civil cases. 

Six-man juries provided in civil and cr1m1nal ac­
tions in courts of limited jurisdiction (courts 
not-at-record). Verdict of nine or more required 
in all civil actions. 

I 

In misdemeanor cases defendant may be tried by 
a jury of less than twelve persons upon agreement 
of the parties. Cases tried before jutices of 
the peace (who have criminal jurisdiction over 
all nonfelonious offenses) have jury of six. 
Verdict of nine or more persons required in all 
civil cases. 

In civil actions and misdemeanor cases, parties 
may stipulate that the jury consist of less than 
twelve persons. 3/4 verdict required in all ,~ 
civil cases. " 

CO(1A>RADO: In all civil cases, juries consist of six persons 
\\ unless the parties agree to a lesser number or 

unless ohe of the parties demands a jury of 
twelve. Juries of not more than six nor fewer 
than three in any action in'police magistrate, 
paligA, or muniCipal courts. 

\_--:f 
CONNECTICUT: All noncapital criminal cases are tried by a 

jury of six unless accused requests tria+ by 
judge or a jury of twelve. Civil cases are 
tried by a jury of six unless a panel of twelve 
is requested. rei 

-~-~ 
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DELAWARE: 

FLORIDA: 

GEORGIA: 

HAWAII: 

IDAHO: 

ILLINOIS : 

INDIANA: 

KANSAS : 

KENTUCKY: 

LOUISIANA: 

MAINE: 

Under both civil and criminal procedure, the par­
ties may stipulate trial by a jury of less than 
twelve persons. 

All civil and noncapital criminal offenses are 
tried by a jury of six. 

County courts vary in practice, State const1tu­
tion authorizes jur~.es of not less than five 
persons, which has been adopted by many county 
courts in misdemeanor cases. 

Under booth civil and criminal procedure, the 
parties may stipulate trial by a jury of less 
than twelve persons. 

In all civil actions! the parties may stipulate 
a jury less than twe vee Ind:ivil cases where 
the amount in controversy is less than $500 and 
in criminal misdemeanors, the jury consists of 
not more than six persons. 3/4 verdict in all 
civil actions, 5/6 verdict in misdemeanors. 

Defendant in a criminal case may agree to trial 
by a jury of less than twelve persons. Juries 
in civil cases where amount is less than $10,000 
consists of six, unless one party demands twelve. 

Parties in civil may agree to less than twelve. 
Civil cases before justice of the peace with 
amounts less than $500 are heard by six-man 
juries unless the parties stipulate a smaller 
number. 

Juries consist of six persons where amount is 
less than $3,000 or if the offense charged is 
a misdemeanor, unleiSs the defendant in a crim­
inal case demands a jury of twelve or the par­
ties may stipulate that the jury shall consist 
of a number less than twelve. 

In all civil and misdemeanor cases (Where amount 
in civil is less than $500, or where the offense 
charged is punishable by not more than a fine of 
$500 and/or imprisonment for one year); in all 
felony case parties may stipulate a jury less 
than twelve. 

In civil cases, parties may stipulate less than 
twelve. In criminal cases, juries are of five 
persons where offense is not punishable by hard 
labor; all other criminal cases require twelve. 
Verdict of nine or more in all civil cases and 
where punishment 1s hard labor. 

Under civU and crim1.nal procedure the parties 
may stipulate a jury less thantweive. Verdict 
of 9 or more required in civU suits in Superior 
Court. 
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MARYLAND: Under civil and criminal procedure, the parties 
may stipulate a jury less than twelve .. 

MASSACHUSETTS: Six-man jury for a trial de novo in certain dis-
trict courts after a convICtion for offenses less 
than felonies, except tor libel. 

MICHIGAN: Under criminal procedure, the parties may stipu­
late a jury less than twelve. Juries in trials 
before justices of the peace consist of six 
persons. Six-man juries are required in all " 
civil cases, with verdict of five jurors required. 

MINNESOTA: All civil cases are heard before juries of six in 
counties with a population of over 40,000, unless 
one party demands twelve. Six-man juries in 
trials before justices of the peace involving 
civil cases, by consent of the parties involved. 
5/6 verdict in any civil action in any court of 
record after six hours of deliberation. 

MISSISSIPPI: Six-man juries in both civil and criminal cases 
before a justice of the peace (where amount in 
controversy is less than $200, and criminal 
cases where offense is ~un1shable by imprison­
ment in the county jail). 

MISSOURI: In civil cases before courts of limited jurisdic­
tion, parties may agree to trial before jury of 
between six and twelve members. 2/3 verdict in 
courts not-of-record, 3/4 verdict required in 
others. 

MONTANA: 

NEBRASKA: 

NEVADA: 

., 

In all civil cases, parties may stipulate a jury 
of less than twelve. Juries in cases tried be­
fore justices of the peace or police courts con­
sist of six persons unless parties agree to a 
smaller number. 2/3 verdict required in all 
civil actions and all criminal cases not amount­
ing to felonies. 

Juries in trials in offenses punishable by not 
more than six months' imprisonment or where amount, 
is less than $2,000 have juries of six. 5/6 ver­
dict required for all civil ac't'ions in any court;l 
provided the jury has deliberated over six hours. 

In criminal cases, parties may stipUlate that the 
jury is to consist of less than twelve persons. In 
most civil cases, parties may agree to a jury con­
sisting of four to eight persons. In civil cases 
before justices of the peace, parties may stipu­
late a jury of more than four and less than twelve a 
persons. 3/4 verdict for all civil cases. 

- ~ ----'---'------- ----- - -~-- ~------ -_.-----..... ~. -
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~ JERSEY: Juries in all but capital criminal caSes may con­
sist of any number of persons less than twelve upon 
stipulation of the parties. Leg1slatur~ authorized 
civil trials before six-man juries unless a speci­
fic request for a jury of twelve is made. 

NEW MEXICO: 

NEW yORK: 

Six-man juries in limited jurisdiction courts, in. 
cl~ding criminal cases punishable by less than 
six-month's imprisonment. Verdict of ten or more 
in civil cases. 

Either party may demand a jury of six or twelve 
persons, where there is disagreement, the jury 
consists of twelve. All civil cases require six­
man juries. Misdemenaor cases require six-man 
juries. 5/6 verdict required in civil cases. 

NORTH CAROLINA:Six-man juries in courts of limited jurisdiction. 
Constitution authorizes provision of trial by 
other than unanimous verdict with the right of 
appeal reserved for trial de nova (new trial in 
court ot general jurlsalctIOn, without reference 
to previous proceedings). 

NORTH DAKOTA: parties in civil actions may stipulate a jury of 
less than twelve. Juries in trials before justice 
of the peace, where jurisdiction is limited to 
civil cases involving not more than $200, consist 
of six persons. 

OHIO: Juries in civil cases tried in municipal and 
county courts consist of six perSQns~ 3/4 ver­
dict required in all civil cases tried in Court 
of Common Pleas. 

OKLAHOMA: Six-man juries in trial of misdemeanors and in 
civil cases involving amounts less than $2,500. 
3/4 verdict required in all civil cases and crim­
inal cases less than felonies; verdict of 5 or 
more in Municipal Courts. 

OREGON: ; In all civil and criminal cases, the parties may 
stipulate a jury less than twelve. Six-man jur­
ies in civil and criminal cases (not involving 
more than one-year or imp'risonrnent) in District 
and 'Justices' Courts. Verdict of ten or more 
for criminal eases (except first degree murder); 
3/4 verdic'(j in all civil cases. 

pENNSYLVANIA: Six-member jury in all civil cases. Defendant 
with approval of his attorney and the court may 
stipulate that the jury shall consist of betWeen 
twelve and six .. 

RHODE ISLAND: In all civil cases, the parties may stipulate 
that the jury shall consist of less than twelve. 
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SOUTH CAROLINA:Juries in criminal and civil cases tried before 
county courts consist of six. County courts handle 
misdemeanors and in cases where amount in contro­
versy is less than $1,000. 

SOUTH DAKOTA: In all. civil cases, the parties may stipulate that 
the jury shall consist of less than twelve persons. 
Six-man juries for both civil and criminal in cases 
before justices of the peace. Verdict of ten or 
more in all civil cases! except 3/4 verdict in the 
Circuit and County cour~s. 

TENNESSEE: Six-man juries for misdemeanor cases. 

TEXAS: Juries in civil and criminal cases in courts of 
limited jurisdiction consist of six persons. Ver­
dict of nine or more required in the District 
Courts for all civil caSeS and criminal cases be­
low felonies. 

UTAH: All non-capital cases in courts of general juris­
diction are tried before juries of eight persons; 
in courts of inferior jurisdiction, four persons. 
3/4 verdict in all civil cases. 

VERMONT: Six-man juries provided in Justices I Courts. 

VIRGINIA: In civil cases, parties have, the right to demand 
a jury trial; jury consists of five persons where 
the amount in controversy does not exceed $500. 
In other cases, the jury consists of seven per­
sons. Juries in misdemeanor cases consist of 
five persons. 

WASHINGTON: Juries in civil and criminal cases tried before 
justices of the peace. ($300 maximum amount in 
civ11 suits, six months maximum imprisonment. in 
criminal cases) consist of six persons. Verdict 
of ten or more required in the Superior Courts 
for all civ11 trials. 

WEST VIRGINIA: In all civil caSeS and in criminal cases where 
certain ttlisdemeanors are charged, the parties 
may stipulate that the jury shall consist of 
less than twelve persons. Juries in civil 
cases before jU,~tices of the peace consist of 
six persons. 
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l'JISCONSIN: In all civil and criminal cases., the parties may 0 

stipulate that the jury shall consist of less than 
twelve persons. 5/6 verdict required in all civil 
actions. 

WYOMING: In all civil cases, the parties may stipul~te that 
the jury shall consist of' less than twelve,persofis. 
Juries in cases tried before justices of the peace" 
consist of six~:persons. 
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. !~PPENDIX V 

Pennsylvania Constitution: 
ARTICLE XI 
Section 1. Proposal of Amendments by the General Assembly and 

their adoption. 

Amendments to this Constitution may be proposed in the Senate 
or House of Representatives; and if the same shall be agreed to by 
a majority of the members elected to each House, such proposed 
amendment or amendments shall. be entered on their journals with 
the yeas and nays taken thereon, and the Secretary of the Common­
wealth shall cause the same to be published three months before 
the next general election, in at l~ast two newspapers in every 
county in which such newspapers shall be published; and if, in 
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the General Assembly next afterwards chosen, such proposed amend­
ment or amendments shall be agreed to by a majority of the mem­
bers elected to each House, the Secretary of the Commonwealth 
shall cause the same again to be published in the manner afore­
said; and such proposed amemdment~:or amendments shall be submitted 
to the:qual:1fied electors of the state in such manner, and at such 
time at least three months after being so agreed to by the two 
Houses, as the General Assembly shall prescribe; an4 if such 
amendment or amendments shall be approved by a majority of those 
voting thereon, such amendment or amendments shall become a part 
of the Constitution; but no amendment or amendments shall be sub­
mitted oftener than once in five years. When two or more amend­
ments ':shall be submitted they shall be voted upon separately. 

(a) In the event a major emergency t~reatens or is about 
to threaten the Connnc;mwealth and if the safety or welfa.re of the 
Commonwealth requires prompt amen~ent of this Constitution, such 
amendments to th.e Constitution maY' be proposed in the Senate or 
House of Representatives at any regular or special sessions of 
the General Assembly, and if agreed to by at least two-thirds of 
the members elected to each House, a proposed amendment shall be 
entered on the journal of each Housa with the yeas and nays taken 
thereon and the official in charge of stateWide elections shall 
promptly publish such proposed runenment in at least two news­
papers in every county in which such newspapers are published. 
Such amendment shall then be submitted to the qualified electors 
of the Commonwealth in such manner, and at such time, at least 
one month after being agreed to by both Houses as the General 
Assembly prescribes. 

(b) If' an emergency amendment is approved by a majority of 
the quaiif.ied electors voting thereon, it shall become part of 
this Constitution. When two or more emergency amendments are 
submitted they shall be voted on separately. 
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APPENDIX VI 

LEGISLATIVE HISTORY OF THE CIVIL REDUCTION: 

HB 272 By Representatives Gross, Manderino, DeMedi0, 
Greenfield, stone, Murphy and Silverman. 

" 

A Joint Resolution proposing an amendment to Article One 
Section Six of the Constitution':~f the Commonwealth of pennsyi­
vnia, authorizing the General Assembly to provide by law, that 
a verdict may be rendered by not less than five-sixths of the 
jury in any civil case. 

Referred to JUdiCiar~, February 11, 1969 
Reported as commItte , April 15, 1969 
First Consideration, April 15 1969 
Second Consideration, April 21, 1959 
Third Consideration and final passage" April 28" 1969 
(149 -"46) 

In the Senate 
Referred to Constitutional Changes and Federal Relations" 
April 29, 1909 
Reported as committed, December 9

1 
1969 

First Consideration, December 9 969 
Second Consideration" January 25, 1970 
Third Consideration and final passage" January 27" 1970 
(31 - ;13) 

Signed in House" February 3, 1970 
Signed in Senate" February 3, 1970 

Filed in Office of the Secretary of the Commonwealth, 
February 4, 1970 
Pamphlet Laws Resolution No. 2 

Passed Sessions of 1970 
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968 Laws of Pennsylvania, Session of' 1970 
No. 2 

A Joint Resolution 
HB 272 

Proposing an amendment to Article One, Section Six of the 
Constitution of the Commonwealth of Pennsylvania, authorizing 
the General Assembly to provide, by law, that a verdict may be 
rendered by not less than five-sixths of the jury in any civil 
case. 

The General Assembly of the Commonwealth of Pennsylvania 
hereby "resolves as follows: 

Section le The following amendment to the Constitution of 
the Commonwealth of Pennsylvania is proposed in accordance with 
the provisions of "the eleventh article thereof: 

That section six, article c:me of the Constitution of tb,;e 
Commonwealth of Pennsylvania be amended to read; 

.... ' 



• 

Section 6. Trial by Jury - Trial by jury shall be as here­
tofore, and the right thereof remain inviolate. The General As­
sembly may provide, however, by law, that a verdict may be ren­

'dered by not less than five-sixths of the jury in any civil case. 

HB 93 By Representatives Manderino, Berkes, G1efson, Greenfield, 
Briag, DeMedio, Brunner, Stone and Englehart. 

A Joint Resolution proposing an amendment to article one, 
section six of the Constitution of the Commonwealth of Pennsyl­
vania, authorizing the General Assembly to provide, by law, 
that a verdict may be rendered by not less than five-sixths of 
the jury in any civil case. 

ReXerred to Rules, January 26, 1971 
Reported as cofufuitted, January 26, 1971 
First Consideration, January 26, 1971 
Second Consideration, February 1, 1971 
Third Consideration and final passage, February 3, 1971 
(167 - 29) . 

In the Senate 
Referred to Rules, February 8, 1971 
Reported as coifuri!·tted, Februarl 8, 1971 
First Consideration, February 8, 1971 
Second Consideration, February 9, 1971 
Third Consideration and final passage, February 15, 1971 
(44-1) 

Signed in Hous e, February 15, 1971 
Signed in. Senate, February 15, 1981 

HB 93 

Filed in Office of the Secretary of the Commonwealth, 
February 15, J.971 
Pamphlet Laws Resolution No. 1 
Passed Sessions of 1970 and 1971 

Laws of Pennsylvania, Session of 1971 
No. 1 

A Joint Resolution 

Proposing an amendment to article one, section six of the 
Constitution of the Commonwealth of Pennsylvania, authorizing 
the General Assembly to provide, by law, that a verdict may be 
renderedt~~y not less./! than five-sixths of the jury in any civil 
case. . 

The General Assemb1yof the Commonwealth of Pennsylvania 
hereby resolves as follows: 

Section 1. The following amendment to the Constitution of 
the Commonwealth of Pennsylvania is proposed in accordance with 
the provisions of the eleventh article thereof: 



· ' .. 

That section six, article one of the Constitution of the 
Commonwealth of 'Pennsylvania be amended to read: 

Section 6. Trial by Jury - Trial by Jury shall be as here­
tOfore! and the right thereof remain inviolate. The General 
Assamb y may provide, however, by law, that a verdict may be 
rendered by not less than five-sixths of the jury in any civil 
case. 

Section 2. This proposed amendment shall be submitted by 
the Secretary of the Commonwealth to the qualified electors of 
the State, at the primary election next held after the adver­

tising requirements of article eleven, section one of the Con­
stitution of the Commonwealth of Pennsylvania have been satis­
fied. 

Submitted for approval by the qualified electors of the 
Commonwealth of an election held on May 18, 1971, approved by 
the electorate on that day, and thus adopted by a majority of 
the electors voting on May 18,1971 •. 
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