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I. INTRODUCTION

The Court Administrator of the Clackamas County, Oregon Circuit
Court, Mr. Michael A. Maier, reauested technical assistance from LEAA's
Criminal Courts Technical Assistance Project at the American University,
through the Oregon Law Enforcement Council (SPA). The purpose of Mr,
Maier's request was to study records management practices in the Juvenile
Department of the Circuit Court.

This technical assistance request was prompted by concerns Mr.
Maier and Mr. Donald Welsh, Director of the Juvenile Departmeﬁt, had
concerning some facets of the Department's records system. These
included the adequacy of the present indexing system for court records,
exhibits, court reporter's notes and other court documents; retention
schedules; costs of the recordssystem; and, the actual management of
juvenile records.

The consultant who was selected to provide this assistance was
Mr. H. J. "Mark" Koenig. Mr. Koenig is a private management consultant
specializing in court's records management and filing systems, and was
formerly the director of the Records Management Division of the National
Archives.

Through discussion w{th Messrs. Maier-and Welsh, who served as
co-local coordinators for this study, it was determined that Mr. Koenig
would focus his site efforts in the following areas: 1) a review of
existing juvenile records handling practices, 2) an examination of
records storage facilities, 3) a review of existing expunction and
purging practices, and 4) an assessment of feasible technology applications

to the records system. As a-result 6f\the fact that the Oregon legislature



is currently considering changes in the juveni]e'records expunction
laws, this area was not given the 1n-depth‘treatment orig:nally
anticipated,

As a result of the fact that this project and Mr. Koenig were
involved in a records management study in the Circuit and District
Cdurts of Lane County in Eugene, Oregon, and because of a desire to
build on past and on-going efforts in the court's records management
area in Oregon, a pre-site work planning meeting was held in Salem,
Oregon on January 16, 1978. In addition to Mr. Koenig, this meeting
was attended by Messrs. Majer and Welsh; Mr. Michael Terry, Court
Administrator of the Lane County Courts; Mr. Yosef Yacob, Court
Specia&ist with the Oregon SPA; Mr. Michael Hall, Court Administrator
of the Multnomah County Circuit Court; and, staff of the Oregon State
Court Administrator's Office.

After three days of site work in Lane County, Mr. Koenig spent
two days on-site in Clackamas County. During this pefiod he worked
closely with Mr. Welsh and his staff and met with other appropriate
Court, County and state employees.

The following report contains Mr. Koenig's analysis and

recommendations.




IT. ANALYSIS OF EXISTING SITUATION

A. Existing Records Management

1. Informal Records

The records maintained by the juvenile department are
presently divided into four categories:

e open - pending actiun

o closed - case closed

¢ agency - social and other agencies file

e incidental - similar to closed cases

(The closed and the incidenta]lcategories above serve the
same purpose)

A1l four file categories are arranged in alphabetical order by
name of the juvenile, and are kept in a centrally located reception
and case processing area. File security is adequate, although plans
to upgrade the records storage area are included in the expansion of
office space which is now under construction. It appears that case
files are not always properly charged out or signed for by the juvenile
counselors.

The four categories of records listed above are informal records
which do not constitute a formal charge or a legal case until, or if,
a petition is filed. These informal files are comprised of arrest
reports, correspondence, the juvenile statistical card (see below),
family histories, supervision summaries, social histories, evaluations

and other preliminary or informal documentation.

2. Formal Records-Legal Files

The juvenile file becomes a formal or legal file at the
time a petition is filed. At that time, a case number is assigned

~3-




by the circuit court. Juvenile files are numbered in one continuous
numbering system, and yearly breaks and yearly designations are not
used. The formal file remains in the juyeni]e department until court
action has been compieted. At that time it is sent to the circuit
court where it is filed with other juvenile court cases.

This movement of files between the two offices and the assignment
of circuit court cases numbers is reportedly working well and there
are no delays 1in processing cases because of the separate file locations.

a. Jduvenile Court Statistical Card - A juvenile statistical

card (See Exhibit I) is prepared each time a juvenile referral is made
to the juvenile department. This card contains space for recording
management data on juvenile offenses and referrals. The form has two
sections, the upper half for recording statistical data and the lower
half for supplementary data and court use. It §s carbon interleaved,
prepared in two copies with distribution as follows:
0 original (white copy-upper half) used for ADP input and
alphabetical record card
6 original (white copy-lower half) - used for ADP input of
court action and discarded
e second copy (buff copy-upper half) filed in case folder or
. with white copies when
case is reviewed or a
petition is filed
e second copy (buff copy-lower half) filed in folder -- not used
The form is supplied by the National Center for Juvenile Justice,
Pittsburg, Pennsylvania.
This form is a key document in the procedureal steps taken to process
" a referral through the juvenile department. It appears to be working

-4-




well as a statistical and data collection document and as a control
or indexing record.

A juvenile offender may be referred to the juvenile department
by an arresting agency (arrest report),’a school, parents, relatives
or other interested person or persons. The initial steﬁ at the
receiving or intake desk is to check the statistical card file
(original white copies). At that time the following steps occur:

e If a statistical card in in file, it is pulled and another
card is prepared to reflect the new data. Next, a search is made for
the individual's previous file. The file could be located in on of
19- different places:

¢ one of 19 juvenile counselors
e one of four files - open cases, closed cases, agency
file or incidental file

e If a statistical card is not found in the card file, a new
card is prepared from the data in the referral document. Assuming
at this point that a card does exist and may be in the data processing
department, a "dummy" or interim card is prepared even though a file search
(19 locations) fails to turn up a previous record on the juvenile.

o The second (buff'copy—upper and lower portions) of the
statistical card is filed in the previous or earlier case file, if one
exists, or is filed with the referral documents pending further action.
This is called the "open file" or the "incidental file".

e The Tower half of the original white copy is also filed
with the previous file or referral and is used by the court as a record
of the court actions that occur (i.e., sort of informal docket). After
final judgement this copy is sent to data processing. Following this

the copy is usually discarded.




3. Recommendations

If is recommended that:

] The numbering system used for the juvenile legal case
file maintained in the circuit court include a calendar year designa-
tion. Also, a numbering system beginning with case number one be
established on a yearly basis. Thus, case number one filed in
January 1979 would be:

Year No. Identifier
79 - 001 - J
e The four file categories - open cases, closed cases,

~

agency file and incidental file - be combined into one alphabetical

file. Also, the referral papers now filed loosely should be placed
in folders as consolidation of the four files into one file occurs.

o The current office space expansion should include provisions
for adequate file storage under optimum security conditions.

® Reusable file charge cards for tracking cases should be
instituted immediately. At the time case files are requested by
counselors or other staff members, a file chaége—out card is prepared
showing the date of withdrawal and signature or initijal of the request-
ing individual. This card is placed in the file in proper case
number sequence. When the case is returned the charge out information
is lined out, the case is returned to file and the charge-out card
is p]aéed in a convenient tray for reuse.

° An inventory should be taken of all out-of-file cases now
in possession of the juvenile counselors. These cases should then
be charged to the individual counselors on appropriate file charge

cards. (See above.)




° The intake clerks should discontinue the preparation of a

"dummy" statistical card each time a card is not found in file.

Instead, use the buff copy of the statistical card as a suspense

file until it is established that a previous file does not exist.

At that time, remove the card from the suspense file and file it with

the referral papers.

Because of the confidential nature of juvenile records the

consultant recommends against storing the cases on shelf file units.

4, Potential Benefits

Adoption of the above recommendations will provide the

following benefits:

improve file security

positive file location

reduce file searching points from 19 to 2

save clerical time spent on file searches

reduce number of alphabetical files in the intake office

from 4 to 1

B.  Expunction of Juvenile Records

The recently adopted legislation (Oregon laws - 1975, Chap. 680)

which revised and added to ORD 419.472 to 419.587 is the subject of

considerable controversy.

Discussions with the director and deputy director of the juvenile

department and a review of the revised statute indicates that the

legislative intent of the revised statute is clear. The administrative,

clerical and paperwork burdens placed on the juvenile departments,

however, are such that the law is extremely difficult to administer.




It would be inappropriate for this report to comment on the
Tegislation other than to say that legislation is often passed
without giving due and appropriate consideration to the bureaucratic
consequences. Consequently, unnecessary and burdensome administrative
and clerical tasks must be initiated to cope with the requirements
of the statute.

On January 3, 1978 Mr. Donald D. Welsh, Director of Clackamas
County juvenile department in a Tetter to Mr. Hardy Myers,

Chairman of the Interim Judiciary Committee, proposed a number

of changes to the revised statute. Because of Mr. Welsh's proposals
and the current controversy over the subject of expunging juvenile
records, this report refrains from making any recommendations relating
to the methods and procedures used to accomplish the expungement
process. The Clackamas County juvenile court is proceeding to

expunge their juvenile files as best they can under the provisions

of the law.

The consultant supports the proposed changes to the law
recommended by Mr. Welsh insofar as they will ease the administrative

burdens of the juvenile court. (See Exhibit II)



III. EXHIBITS
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HOWARD J. BLANDING
WINSTON L. BAADSHAW OREGON CITY, OREGON 37045 ONALD . WeLH
pPATRICK D, GILROY
DALE JACOBS

CIRCUIT COURT FOR CLACKAMAS COUNTY

JUVENILE DEPARTMENT
2121 Kaon Road

655-8342 . ‘ Director

Judger

January 3, 1978

TO: Hardy Myers, Chairman Interim Judiciary Committes

FROM: Donald D. Welch
RE: EXpuﬁctioﬁ proposal

submit thse

In response to the invitation of your comn I
sig in ths work of
b

itte
following expunction proposzal which has its gsr
Iucy Schafer of the Advisory Committes of % committes on Laws
Relating to Juveniles of the 1976 ILegislat:i nterim Committee on
ths Judiciary. Mrs. Schafer's work was embodied in the Tirst draft
of Senate Bill 2 as Article 17, Sections 107 through 118. I consider
the work itself a commendable and most ecceptable improvemsnt on the
present law,., Some of my proposed changes are cosmetic or simply mean:
to-make references to Chapter 119 language rather than to SB 2.
Others remove minor inconsistencies or idantify aressg which, in my
view, remain ambiguous in the SB 2 version. It would bes wise to
read my work with Article 17 of the unengrossed version of SB 2 at
kand az a references. :

<} Iy

Not every problem in the present expunction law is addressed hers,
Por example, I find no solution to ORS 419.835(2) - ths legislativel:
mandated lie - short of a total revamp of the concept of racord
usage, It is my conviction we are apprcaching the problem from the
wrong end by creating a structurs to vretend a record doss not exisst
rather than facs squarely the issus of what sort of controls ws wish
to imposs on fresdom of access. With that note of caution and lack
of allegiancs to the expunction concept I procesd with my mission.

Ma jor problems which are dealt with include right of sutomatic
expunction, notics, grounds and standards for trial courts to con-
sider in expunction, effect of expunction orders on sister county
courts and agencies, removal of apparent expunction effect on

appsllate court rscords, and impact on police records related to
remanded cases. .

I exclude spscific reference to right to counsel in expunction
procesdings in this portion of the Codse in favor of a refining of th
language of 119.498 to make clear the inclusion of expunction

13 PREES
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Hardy Myers, Chairman
January 3, 1978
Page 2

proceedings within the umbrella of a child's full rights to counsel
together with limitation of what mow seems an over-broad parsnts'
right to representation. Article 6 of SB 2 is an approximation of

my intent here.

Section 001. Definitions. As used (here), unless the context re-

quires otherwise:

- (1) "Conduct" means'any act or behavior engaged iﬁ by a person’
while under 18 years of age which constitutss a basis for juriédictic
of a juvenile court as defined in ORS 419.4754. '

(2) "Conduét—related record" msans any racord containing informat:
related to a person's conduct or alleged conduct‘as defined in sub-

_section (1) of this section exzcept: |

(2) Records kept or disseminated by the.Motor Vehicles pivision,
the State Marine Board and the State Fish and Wildlife Commission
pursuant to a juVenile'or adult court order or racommendations

(b) Records directly related to a juvenile court's order of remar
to court pursuant to ORS 419.533, or to any disposition as an adult
pursuant to such an ordser;

(c) Records related to a support obligation which is the subject
of juveniie court.procéadings or procesdings consolidated as provid
in ORS 419.559;

(d) Msdical records;

(e) Records related to proposed or adjudicated terﬁination of tﬁ
parent-child relationship and adoption of a subject;

(f) That part of any record kept‘by a law enforcement agency whi
relates tos . ‘

(A) Conduct of persons whose records do not currently qualify fc

2.



Hardy Myers, Chairman
January 3, 1978
Page 3
expunction proceedings;
(B) Current investigations of suspectsd conduct by ths subject; and
(C) Reports and records directly related to conduct which is the
basgis for criminal court jurisdiction of & case remanded to criminal
cowr t pursuant to ORS 419.533.
Comment: I see nothing in current law which protects police files
of remanded cases from expunction. Clearly, =2 remandsd cass is not

ons which is based on 2 finding of juvenilz court -jurisdiction. There
fore, why is not an automatic expunction right likewise 28 right for

Y

the police file to be dsatroyed, at least ii there has not yzt bsen .
an adult indictment?

(g) Academic records:

(h) Records mandatorily maintained by (CSD) in connsction
with federal financial participatién.in the provision of financial as
tance or services on ﬁebalf of a person namsd in an expunction order;

(1) Records kept for the purposes of ressarch and svaluation of
treatment programs, provided that tﬁe subjsct is not idenbtifiabls
therein;

Comment: T hers alter SB 2 language on paga 58, lins 15 to make the
limitaticn on the exception conceptual rathsr than specifiec,

(j) Any record which is knouwn to the court to be relevant to a
pending civil or criminal action; and
(k) An order of expunction and list of complying courts, depars-
ments and agencies.
Comment: The definition of conduct related record is the same as
prasent law and SB 2. What is 1sft out is pure dzpendsney, an exclus
to which soms have objected. Why can not a child who is depsndent
- have the sams rights of record control as other persons? I cannok

answer that ons.

~(3) "Discharge™ means an occUrence of the folloiing:



Hardy Myers, Chairman
Jenuary 3, 1978
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(a) Dismissal of a petition or entry of an order remanding juris-
diction of a child to criminal court, leaving no pending or active
conduct-related petition kept by juvenils courts;

(b) Attainment of age 21 by a person than within the jurisddiction
of thes juvenile court on the grounds specified in ORS 419.476(1a),

| or attaimment of age 18 by a person then within the jurisdiction of
the juvenile court on any of the othsr grounds spscified in ORS 419.L
or |
{c) Successful completion of the terms of & court order or in- -
formal adjustment, providing no conduct-reizted referral to the
'juvenile court is then pending or active; : . ’
Comment: Since informal ad justment is not nedeSsarily, nor should it |
be within ths definition "closed at intake", the vast majority of ‘
cagses escape eligibility for expunction in SB 2 by a too narrow
definition of discharge. Also, a non-petition referral which is
pending is given the dignity of frustrating discharge. .

(@) Closing at intake of a referral by the jJuvenile department
either by contact with the subject or by failure to procesed on ths
filing of a petition or to informal adjustment within one year of
the referral to the juvenile department; '

Comment: Removed from the discharge definition in SB 2 is the two
Year msasure from the time of protective supervision, a term not now
part of Chapter [19. Added is a simple completion of informal adjust-
ment and a closing at intake or failure to move on & case. The latter
13 to avoid limbo, as it is not a reasonable basig for lack of dis-
charge. : o

{4) "Expunction” means the removel and destruction of any conduct-
related record kept by a law enforcemsnt agency, public investigative
agency, juvenile department, juvenile court, or any other agency of

this State which constitutes or could constitute a basis for the

gxcercise of juvenile court jurisdiction. For purpoges of this sectic

R WA S Atwrezmsrens s - . Ll



Hardy Myers, Chairman
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the Oregon Supreme Court and ths Oregon Court of Appeals and the
Oregon Tax Court are not agencies of this State;

Comment: SB 2 at pege 58, line 3l, limits expunction to records kept
pursuant to juvenile court order. Since many cases produce no orders,
and certainly none generating record keeping by police, etec., I have
opted for the more general statement shown. Also, I offer the obser-
vation that the appsllate courts of Oregon are agencies of ths State
as defined in 119.800(L4) and thereby obligassd under current law to
exclise their records, including the official State Reports, relative
to any expunged matter. : -

(5) "Subject" means 2 perscn who is the subject of a conduct-
related record and may include a person who iIs under the age of 18

years, ‘ | “ ' ' '
i

Section 002. Venne in expunction proceedings. An expunction proceseding

shall be commenced in the county where the subject residsd at the

time of the most recent discharge, or the subject‘s county of resi-
dence at the time of filing the application for expunction if there
has been no discharge. |

Comment: Since ons can apply for expunchtion sven where thers has been
no discharge of a case we must offer a statement of venue in such
admittedly rare instances. Even more rare and ignored hsre is the

- 8itwation where thers has been no discharge and ths person no longer
lives in ths State of Oregon. That esoteric kind of problem does not

need to consume our attention.

Section 003. Expunction of juvenile court records: conditions for

eligibility: The juvenile court may determine the question of

expuncvion upon application of either a subject or a juvenile depart-
ment or upon its own mobtion. Subject to the hearing provisions of
section 006, the juvenile court may order expuncfion of all or any
Part of the subject's conduct-related record if it finds that to do

70 would be in the besbt interests of the subject and society. In

P R s o o .L)
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determining whether éxpunction is in the subject's and society's
begt interest, fhe court shall consider the nature of the conduct
engaged in by the subject, the liklihood of the subject's rapeating
the conducf, ag eviderced by the record, and the likiihood_that denial
of expunction‘may'prevent injury to persons cr property. |
Comment: See notes regarding hearings in‘secﬁion 006.

(2) It is a rebuttable presumption that expunction weuld be in
the beét interests of the subject and of society if the court finds .
thate ' o

(a) At 1aast‘twq years have elapsed since the subject's most
recent discharge; |
~ (b} Since the daterf the most recent discharge the éubjeot has
not been convicted of a felony or a Class A misdemeanor; .

\ (c) Mo proceédings seeking a criminal conviction or an adjudicatio:

in a Juvenile court are pending against the subject; |

(a) The subject is not within the jurisdiction of.any juvenilae
court; and |

(e) There is no pending investigation of the subject's conduct by
a law enforcement agency nor referral of findings of a conduct re-
lated investigation to a juvenile department. |
Comment: Here wWe combine sections 109 and 116 of SB 2 to make élearx
that a person may apply for expunction at any time but that the
ultimate guestion for the court remains the same, i.e., the best
interests of the child and society. This is a pointed departure from
present law where expunction is a matter of right in most circum-
stances. Alsc removed is the automatic expunction. By subsection (2)

8 person who 18 now entitled to expunction as a right would have only
a presumption of right - rebuttable by an affirmative showing, pre-
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sumably by a district attorney, that it should not be granted.

Section OOL. Right of the child and parent to advice of expunction

proceedings and their effect. The juvenile court or the juvenile

department shall advise the child who 13 a subject as defiped in
section 001 {of this proposal) and his parsent, guardian or legal
custodian of the procedures for expunction of a conduct related
record, the right to counsel'in this chaptzr, and the legal effect
of an expunc tion order at the following timss: |

(1) At any dispositional hearing, or at any informal dispositiony

and

(2) At the time of discharge as defined in saction 001 (of this

proposal),

Comment: Dsleted is the SB 2 provision for advics at the adjudicatory
hearing concerning the legal effect of expunction. As to "legal
effect" language see comment regarding section 007. Very often the
adjudicatory and dispositional hearing are held at the same tinme,
bifurcated though thsy may be. To require by statute that ths judge
advise at each would usually create a double notice within minutes.

Added hsre is the right to notice at the time of an informal dispo-
gition, a practice rougbly equal to the dispositional hearing and
much more common.

Section 005. Advice of courts, departments, irnstitutions and agencies

holding records; notice to district attorneys:

(1)‘ When an expunction proceeding is commenced by application of
the subject, he shall set forth as part of his application the names
and addresses of the juvenile courts, juvenile departments, institu-
tions and agencies which the subject has reason to believe possess
in their records and files g conduct-related record of the subject.

The county clerk and the juvenile department shall provide the subjec

7
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for inclusion in the application the names of juvenile

courts, juvenile departments, institutions and agencies which a

reasonable search of the county clerk and juvenile department Piles’

a»

indicate have records regarding the subject and eligible for
expunction as defined herein.

Comment: Present law is silent regarding thz relative rights and
responsibllltles for identifying whers records may be found. SB 2
could be interpreted . to require the clerlk or juvenile court to

act ag an insuror of tbs completensss of such a compilation. Since

an omitted agency could cause a later leak of information, I assume

a coursge of action in. megligence, or even warranty, could lie against
the clerk or Jjuvenile department. It is for this reason that I ex--
clude the words "or may have" now found or pags 60, line 2L of SB 2.

Change of "subject" to "eligible for" on page 60 line 25 ig to
avolid inconsistent use of a word which has been daflned a8g a term of

art for axpunctlon purposes.
(2) When an expunction procesdi=ng iz coﬁmsnced by application of
a juvenile department or the ccart's own motion, the department or
court shall set forth in the application or motion the mames and
addresses in the files and rescords as described in (1) of this secfior
and the names and addresses which the subject may have provided
to the department or court for purposes of notification of expunction.
(3) The ¢lerk of the juvenile court where an gppiication for
expunction is filed shall give notice of the application br motidn
to the district attorney of the county of venue and each countj
in which a record sought to be expunged is kept.
Comment: It is possible that the Venue county has no conduct-related
record, yet the district attorney of that county should have notice

of proceedings in which he has a potential interest as a protagonist
or gimply to represent the juvenils department.

Section 006. Notice of objections; hearings;burden of proof
Exounction order.
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Within thirty -(30) days of receipt of notice pursuant
to Section 005 (3) (of this provosal)

a district attorney of the County of vsnue or any county
in which a record sought to be expunged is kept shall give written
notice of any objection to the proceedings a2nd grounds therefore
to the subject and to the juvenile court azd the juvenile
department in the county in which the application is made. If
an objéction ig filed the matter shall be sst for hearing and
the nature of a hearing to determine dispoaition. If no objection
is filed the Cdurt may decide ths issue of =expunction ex parts
or after full hearing.
Comment: This change offers the Court the opportunity (which it
may have inherently, but perhaps does not) to explore ths qusstion
of beat interests even when there ig no district sttorney in
opposition. Also, it is clear by this language that the rules of
evidence related to dispositive rather than adjudicatory procsedings
apply. Whether a child shall have a right to counsel in an

ex parte expunction procesding is an open guestion.

Section 007. Transmitting an expunction order to affected .agencies;

compliance with order; notice to subject.

(1) 7he clérk of the juvenile court shall send a certified
copy of the expunction order to each - court, juvénilé
department, and agency 8et forth in the application or:motion
whoae records are subject to expunction as defined (in this
proposal). TUpon receipt of a copy:of the order, ths court,
department or agency shall comply and, within 30 aays of receipt,
roturn the copy to the juvenile court with an endorsement imdicating

compliance. The juvenile circuit, district, municipal,and justice courts
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of the State of Oregon are bound by an expunction order of any
juvenile court of appropriate jJurisdiction in this state lssuing
an order of expunction as defined herein.

Comment: The statement of extra-territorizliity of an expunction
order addresses a problem in existing law. Some counties hold
that a perzon must epply in each county in which a record exists.
Inconvenience, multiplicity of proceedings and foolishnsss are
avoidsed by the proposed language. The pro2lem creatsd or
exacerbated is the right of fthe county reizaining records to rule
on expunction. Since the entire jurisdiction of the Jjuvenile
court is vredicated on decisions being mads in the county of
residence as the jurisdiction most knowledgable, and since the
district atturney of the county retaining rscords may Aappear,
this seems, the most reasonable approach.

(2) Wnen all courts, departments and agencies which recsive

an expunction order have indicated their compliance as provided

in (1) of this Section, the juvenile court shall provide the

subject with a copy of the expunction order, a 1list of complying
courts, departments and agencies, and a written explanation of
the legal effect of an expunction order. The juvenile court aﬁd
Juvenile department then shall remove and destroy forthwith all
records which they possess and which are subject to the ordsr,
except the original expunction order and a list of complying
courts, department and agsncies. Such order and list shall be
held confidential.
Comment Sprinkled among the:provisions of the law and SB 2 are'
the folIOW1ng terms:

"Rights under (1) of L19.805" (ulQ g§os (2)) -

"mxplanation of (the expunction statutes)" (4L19.805 (2))

"Statement of‘ the significance of expunction" {(419.820 (2))

". o . rights under [}19.835" (419.830 (2), SB 2, page 61,
lines 21 -~ 2)

“"Tbe effact of an expunction order” (SB 2, page 60, lines 9-10)
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T havs chosen to reduce notice of rights to a staéement_of the

legal affect of an ezpurction order. Admittedly, in this

proposal the language may mean something broader than some of

ths excerpts above, but the multiplicity of notices of impact

s confusing and a functional muddle. A
(3) An order of expunction and a8 lis% of cowmplying courts, depar

ments and agencies shall be released from conTidentiality orilyj on:order of ¢

juvenile court which issued the order of expunction, based on ‘

a finding that review of a particular case furthsrs

compliance with the provisions of the expunciion law.

Comment: It may be stating ths obvions to limit. thepower to
open a record to the court which ordered tha expuncition, but I
think not.

Section 008. Effect of expunction on conduct that created

the record; subject may asssrt record never exisbted without

lncurring false swearinz penalty.

Comment: I adopt the thrust of Section 15 of SB 2, subject to
the following alterations and my earlier statement regarding my
disdain for this concept. '

(L) TUpon entry of an expﬁnction order, the conduct waich
is the subject of the conduct related record shall not be
referrsd to or commented upon by any court; departmsnt or agsncy
subject to this law. The court, department or agency which has
expunged a record pursuant (to this proposal) shall respond to
any inquiry about the conduct by indicating that no record or
reference concerning thke conducst exists.

Commsnt: Again, to avoid the unringing of a bell I abandon the
languagoe "troated as if it never occurred." If the difference

1s only semantic, so be it, but to simply deny an agency a right
to exposs a rocord is a more rational statement of the same policy.

(/
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(2) A person who is the subject of a conduct-relatsd record
which bas been expunged pursuant (to this proposal) may assert
that the record nevar existed and that the conduct which was theb;
subjsct of the record naver occurred withouz$ incurring a penalty
for perjury or false swearing under the laws of this State.

Section 009. Destruction of juvenile records at age 25.

(1) Within six months after the subjsct of a céhduct—related

record reaches the age of 25 years, or at an earlier timeras set -

by court rule, the conduct~related record kapt by anyrsjuvenile
court and juvenile department concerning ths subject shall be
destroyed. In the event that a subject's conduct-related record
’ ﬁaS“baen expunged, the order of expunction and list of.complying
courts, department and agsngies shall be preserved under seal.

(2) Destruction of conduct-related records of juvenilevcourﬁs
énd juvenile departments under subsection (1) of this section does
not constitute expunction. .

Section 010. Intsntional violation of ORS 119.830 as

grounds for action for damages; dismissal of public employss.

(L) A subject has a right of action against any person

who intentionally violates (subaection (1) or (2) of ORS{h19,830.)‘?ﬁ;

In any such proceeding, punitive damages may be sought in additioh a

to any actual daméges, The prevalling party shall be ehtitléd.'
to reasonable attorney fees. ‘

(2) Inbtentional violation of (subsection (1) or (2) of
ORS 419.830)on the part of a public employese shall be considered
causs for dismissal. ’ |

/
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(3) Any person wno knowingly makea a false statement on
an application made pursuant to Sections 005 (of this proposal)
commits the crime of false swearlng.
Comument Cerualnly, the subject should be h2ld to the same
high standard of conduct we expect of any person who avers to

.a court,  He should be aware of tnaf standard.

cw
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