If you have issues viewing or accessing this file contact us at NCJRS >.gOV.

THE LEGAL STATUS OF RUNAWAY CHILDREN

3. DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
Office of Human Development
Office of Youth Development
Washington, D.C. 20201




&




NCJRS
APR 01978

5 ACQUISITIONS

THE LEGAL STATUS OF RUNAWAY CHILDREN

FINAL REPORT

TABLE OF CONTENTS

Page
Chapter
1. PREFACE . . s s ettt et scnscntanacaesesoaneannsenosens 1
2. PARAMETERS OF THE STUDY ...t ervneens e b eae s 6
3 METHODOLOGY s s ¢ttt s esecsnasscnncnceena ee e b 13
4. PARENT AND CHILD RELATIONSHIPS IN THE LAW -
AGE AND THE CONSEQUENCES OF ATTAINING
MAJORITY..... v O .+« 30
Table 1. Age of Majority - Special
Contracting ProvigionS...ssessevss Ol
5. EMANCIPATION....... ves e s e nseseerasen e anasn 55
6. THE RUNAWAY CHILD AND THE JUVENILE COURT..... 71
Table 2. Right to Take Child Into
Custody <1f Believed Runawal..-...- 117
Table 2A. Statutory Rights of Juveniles
' Within the Juvenile Justice
BYSECMe e e e v vt euseannnns Chee e 118

Table 2B. Jurisdiction of Court Over
Delinguents - Including or
Excluding PINS, as Indicated......l25



TABLE OF CONTENTS (continued)

Chapter

Table 2C. Statutory Characteristics of
PINS, CINS, Wayward Children,
EtC. eeeesanennaa Ch e eseeseeea e 132

Table 2D. Dispositional Alternatives:
Finding of Delinquency...-ecceeess. 136

Table 2E. Dispositional Alternatives:
PINS, CINS, Wayward Children,

Table 3. Compulsory Schooling, Residence:
Requirements and Abetting
TrUGHNCY e v veoveesnesnnsssscnansnss 155

Table 3A. Exemptions From Compulsory
School Attendance.......ceeeeeeeess 158

8. THE RUNAWAY CHILD, SOCIAL SECURITY AND
CHILD WELFARE SERVICES . ¢t v veeeeroesonnnnonnna 16l

Table 4. Relevant Characteristics of
State Plans for Aid to Families
With Dependent Children - Age..... 167

Table 4A. Relevant Characteristics of
State Plans for Aid to Families
With Dependent Children -
Payments on Behalf of Unborn
Child.eeeeeneenn Cecessescensan csrean 170

Table 4B. Child-Caring Agencies - Licensure
Requirements and LimitationsS...... 172

ii




Chapter

10.

TABLE OF CONTENTS (continued)

THE RUNAWAY CHILD'S RIGHT TO CONSENT
TO MEDICAL TREATMENT WITHOUT PARENTAL

CONSENT...

Table

Table

Table

Table

Table
Table

Table

50

5Al

5B.

5C.

5D.

5E.

5F.

oooooooooooooooooo LI I L N A T I )

Legal Capacity of a Minor
to Consent Generally to

Medical CAre....esea- e a e

Legal Ability of a Minor
to Consent to Medical or
Surgical Treatment in

Emergencies .cceeess. fedeenan

Legal Ability of a Minor
to Consent to Medical
Treatment for Pregnancy
by Specific Statutory

PrOVLELO0 e veoeenas e rsaeeaaa

Legal Ability of a Minor
to Consent to Treatment
for Venereal Disease

Without Parental Consent....

Zligibility of a Minor for
Contraceptive Services -

Health Programs...... vaneee

Eligibility of a Mincr for
Contraceptive Services -

Welfare Programs..... veeeenn

Notification of Parent or
Guardian of Medical Treat-—

ment of @ MinOr.eeseenoenenna.

Page

175

Os e e o w

THE RUNAWAY CHILD AND CHILD LABOR LAWS....... 225

Table

6.

The Runaway Child and the

Child Labor LawsSe.oeeeosaans

iii



TABLE OF CONTENTS (continued)

Chapter
Page
Table 6A. Mazimum Daily and Weekly
Hours and Days Per Week
at Specified Ages........ ceeeen eo. 241
Table 6B. Nightwork Prohibited for
Minors of Age Indicated
and for Hours Specified...... ceee. 247
11. CURFEW LAWS AS THEY MAY AFFECT
RUNAWAY CHILDREN. .. cveecesosocceraosase cesees 251
12. HITCHHIKING AND THE RUNAWAY CHILD..oveeceaess 257
Table 7. States Having Statewide
Hitehhiking Laws......... Cereeaean 261
13. STATUTORY RAPE AND THE RUNAWAY CHILD...:owss .. 265
Table 8. Statutory RAPEC. .. eeeereeenvesesnas 271
14. DRUG ABUSE PROGRAMS AND THE RUNAWAY
CHILD .t o oot et oroounoncscnasanassacssnsassesnnscs 275
15. CONTRIBUTING, HARBORING AND/OR
INTERFERING . e o veesusesecanosasesssanssasrasness 282
Table 9. Contributing to the Delinquency
of a Minor...... S e s eeeeieane e 293
16. LEGAL ABILITY OF A MINOR TO MARRY...c.eeeeeses 295
Table 10. Age of Consent to Marriage........ 301
Table 10A. Marriage of a Minor as the
Emaneipation of the Minor.........304
17. THE RUNAWAY CHILD AND THE USE OF
TOBACCO PRODUCTS: c v e v vosncasescssscennsnsanens 307
Table 11l. Tobacco Products - Sale,
Gift, Barter, Exchange
TO MLNOPS . et insecnsosnnesannnnsons 311
Table 1lA. Tobacco Products -
Purchase, Possession, Use,
Ete. DY MinoPS...eeeeesconsecennns 313

iv



Chapter

18.

19.

20.

21.
22.

23.

TABLE OF CONTENTS (continued)

Page

THE RUNAWAY CHILD AND INTOXICATING
BEVERAGES . v e et eevaesnns tesenensns W eessasvsean 315
Table 12. Legal Age for Sale of Beer,

Wine and Distilled Spirits

O MINOrS..ceeeeos P T o I
THE RUNAWAY CHILD AND THE MOTOR VEHICLE
LAWS . . ittt v s s e ns S e seisee e S r e e es+2319
Table 13. Licensure and Examination

Requirements..eeee... teernsansrsse 327
Table 13A. Motor Vehicle Operators

Licensure Laws Applicable

EO JUVENTLLES e eeceovsasaansananesns ..329
Table 13B. Time and Circumstances

Governing Honoring of

Qut-of-State Drivers'

LicensesS.eeeeeeens Ceveraawnaens .- .340
STATUTORY AUTHORITY TO PROVIDE TREATMENT
ALTERNATIVES FOR RUNAWAY CHILDREN...... v 347
THE INTERSTATE COMPACT ON JUVENILES...ce¢eeess 352
THE LAW IN ACTION........ R R R IR 363
RECOMMENDATIONS ... v s cv . Geenenes teensaasenass376
APPENDIXO‘.#...Qi‘l.l"n...' -------- 4 & 4 & 2 & & 8 a A 381
BIBLIOGRAPHY . ¢ v e v uvuas L S cecen s 405






The Legal Status of Runaway Children

Final Report

by

Herbert Wilton Beaser, JD
Principal Investigator

Educational Systems Corporation
Suite 603, 1302 18th Street, N.W.
Washington, D.C. 20036

(202) 293-9160 .

April 1975

The project reported herein was performed pursuant

to a grant from the Office of Youth Development, .

Office of Human Development, Department of Health,

Education, and Welfare. The results and opinions ,
expressed in this report, however, do not necés- e
sarily reflect the position or policy of the a
Department of Health, Education, and Welfare and

no official endorsement should be inferred.

L






CHAPTER 1

PREFACE

This project -- to determine the current legal status of juvenile
runaways in the United States -- was undertaken on July 1, 1974

at the behest of and funded by the 0Office of Youth Development,
Office of Human Development of the Department of Health, Education,
and Welfare. It is only one part of a very much broader in-depth
effort covering a wide spectrum of subjects by many of the con-
stituent units of that Department with respect to the many legal,
health, social, education, welfare and other needs confronting the

hundreds cf thousands of runaway children in today's society.

Essentially the project was intended as a "bench study" of the
major statutes, highest court decisions and opinions of attorneys
general in 54 jurisdictions -~ the 50 states and the District of
Columbia, Guam, Puerto Rico and the Virgin Islands -- as they
relate to the legal problems of major import likely to be en-
countered by children "on the run" -- whether running interstate or

intrastate.

During the course of the study, two special field trips were taken,
many special letters of inquiry were dispatched and many interviews
were held with persons working with and knowledgeaﬂle of the pro-
blems of runaway children. Some of those letters, field trips and
interviews were an attempt to ascertain, admittedly in a highly

superficial manner, how the law on the books -- both statutory and



case law -~ works in actual practice and what changes may be necessary
in statutory law to meet more effectively and realistically the

needs of runaway children.

These inquiries were made against the background of the Principal
Investigator's knowledge and experience in this field over the years,
including service as Chief Counsel of both the United States Children's
Bureau and the U.S. Senate Subcommittee on Juvenile Delinguency

as well as innumerable on-site surveys and studies of juvenile

courts and probation offices, as well as the review of innumerable
juvenile court and welfare records relating to neglected and de-

linguent children.

As a result of this "bench study," but in the light of the Principal
Investigator's background, it would be well to issue the caveat

that this study should be taken as going no further than being a
report on the state of the law with respect to runaway children as
gleaned from a study of pertinent statutes, judicial decisions and
opinions of attorneys general in each of the jurisdictions studied
To make this study most meaningful in any determination of the
Jzgal status of runaway children in the United States, it should

be followed by extensive field studies that would test in depth

the realities against the written statutes, decisions and opinions.

As part of this study, a system was devised for the easy "codifica-

tion" of state legal materials relating to the legal status of




runaway children in the various jurisdictions. The system was

so constructed that in future years the materials contained in

this report, used in conjunction with the data contained on

the basic-research instruments, can be updated with a minimum

of legal-

research effort. It is to be hoped that plans will

be made at an early date to do so and to make the updated material

available -- perhaps through a loose-~leaf system =-- to those who

have a need therefor.

In the course of this study many public and private agencies

and many
with and
phone or

problems

individuals took the time and the trouble to consult
advise the Principal Investigator by letter, by tele-
in person with respect to many of the troublesome

in the course of this study of the legal status of

runaway children. Such agencies and individuals are too numerous

to mention individually by name. However, the Principal Investi-

gator wishes to express to them deep appreciation for their sug-

gestions

and advice.

The statutes, decisions and opinions were researched through the

latest additions to the Jjurisdictional laws, codes, etc.

available through March 1975.

It should be noted that the recent case of Stanton v Stanton,

decided by the Supreme Court of the United States on April 15,

1975, may cause significant alterations in the application of



many state statutes which make a distinction in their application
as between males and females. In that case the court struck down
a Utah statute as violating the Fourteenth Amendment to the
Constitution on the ground that "there is nothing rational in the
statutory distinction between males and females which, when
related to the divorce decree, results in appellee's liability
for support to the daughter only to age 18 but for the son to age
21, thus imposing 'criteria' wholly unrelated to the objective

of that statute." It is still too early to determine definitively
what effects this decision will have on state statutes which do
make such distinctions "wholly unrelated" to the objectives of

the statutes conferring benefits upon young men and women.

In evaluating the provisions of the statutes, decisions and opinions
there is always an element of judgement involved. Initially that
judgment as to how a particular statute, decision or opinion should
be interpreted and its importan;e and relevance to the study and

to the state of the law in a particular jurisdiction with respect

to a particular subject matter was made by the Legal Regearch
Assistants employed on the project. These were all reviewed by

the Principal Investigator, who made the final judgment as to the
meaning and effect of these statutes, decisions and opinions and
their relevance and significance for this study. The responsibility

for those decisions and for the contents of this report, however,

must rest with the Principal Investigator.




Working on this project assisting the Principal Investigator
were Ms. Karen Rinta, a student at the Georgetown University
Law School in Washington, D.C., who served as Chief Legal
Research Assistant. The other Legal Research Assistants were
Ms. Joan Grupenhoff, Ms. Margaret Barbier and Mr. Melvin Wall,
students at the Law School of Catholic University in Washington,
D.C. These Legal Research Assistants performed their work in

a highly competent, intelligent and lawyerlike manner and I am
greatly indebted to them for their very valuable assistance to
me in this project.

Herbert Wilton Beaser



CHAPTER 2

PARAMETERS OF THE STUDY OF THE LEGAL STATUS OF RUNAWAY CHILDREN

Legally, who is a runaway child? Legally, from a pragmatic
standpoint, how do the legal rights and obligations of a runaway

child differ from those of a child who is not a runaway?

In seeking to set forth parameters for this study of the legal
status of a runaway child, it was necessary to envision the
attributes of potential runaway children in this country and

- then to imagine how the law might affect them if they were of
‘varying ages, were boys or girls, were in varying situations
where the workings of the variocus laws would affect them posi-

tively or adversely, etc.

Certain legal situations affecting children could be ruled out
as possibly affecting a runaway child only peripherally. For
example, the legal ability or inability of a minor - runaway
or not - to serve as a trustee or a member of the board of
directors of a corporation could be ruled out of consideration
for this study because it was highly unlikely that the type of
runaway of concern in tcdav's society is much troubled by an

ability or inability tou serve in a fiduciary capacity.

On the other hand, & runeaway child's ability or inability to

consent to the provizion oi medical care, or to take a busboy's

6




job in a short-order carry-out requiring late-night duty, may
have a profound effect upon the ability of a runaway child to
"make it on his own." Similarly, a runaway child, "cast out" of
his own home wilfully by his own parents and seeking shelter with
the child's grandparents may be profoundly affected by a state
law limiting public schooling to residents of a particular state

or county.

The parameters of this study, therefore, were set by the prac-—
tical legal situations most likely to be encountered by the
typical c¢hild who has run away from home. The study was bounded
by the practical - by the legal situations most likely to be
encountered by the typical runaway child, even in the absence

of further study as to the typical runaway child.

Which returns us to the original question: legally, who is a

runaway child?

When a state statute attempts to define a "runaway child," it
is most likely to define such a child in terms so broad as to

raise as many - or more - guestions as it answers.

Thus, in Wisconsin, "...a c¢hild who is habitually truant from
home...." [Underscoring supplied.] What does "habitually"
mean? Twice? Weekly? Compared to what? What is the com-

parable norm?

~J



Or, in South Dakota, "...any child...who has run away from
home...." It should be noted that this statute, as worded, is
about as vague as possible. It seems to imply, but does not

so state, that the act of running away must be accompanied by
some sort of intent to remain away. Also it does not set any
durational limits on the absence from home, e.g., the child who
goes downtown for a couple of hours; or indicate whether the
absence from home was with or without the consent of the parent
or guardian of such child, or whether the child was forced out of
his or her home by conduct on the part of the child's parents
which was inimical to the health and welfare of the child and
contrary to the obligations owed to the child by the child’s

parents.

Similarly, in Texas, running away is spelled out by statute as
the "...voluntary absence from home without the consent of the
parent, guardian or other custodian without the intent to re-
turn...." The Texas statute is slightly - but only slightly -
better than the other statutes cited above by way of illustra-
tion. It still seems to indulge in a statutory presumption
that, regardless of the cilrcumstances, a child's place is

always at home :nd does not indicate that situations may exist
in which a child may be justified in leaving home without paren-
tal consent or where it might be the better part of prudence for

the child to do so for the child's own safety and well-being.




The wording of these statutes would seem to make them vulnerable

to attack under the “void-for-vagueness"” doctré_ne.l

Current thinking with respect to youth development in the
United Sﬁates seems to be to remove from the juvenile court
its jurisdiction over status offenders - children who commit
offenses, such as running away from home, which would not be a

criminal offense if committed by an adult.2

The statutes dealing with the juvenile offense of running away

seem to treat all runaways as falling within the same mold, with-
out distinction as to age or sex. The distinction has been made
between the runaways who are "nest leavers," "push outs" or those

who keep right on running for the sake of running‘3

The "nest leaver" is ready to leave home not because of any
family conflict but because he is grown-up enough and needs to
establish his independence. His readiness to leave is only
complicated by the fact that he is not quite eighteen and does
not yet have his parents' approval. In nest leaving, his dis-
obedience is usually creative, because in having to say "no"

to his parents, he is having to say "yves" to his own natural
growth. At this stage of a person's development, he is growing

by growing away.4

On the other hand, "the push out is not ready to leave his
family, but he is told by word or by action that he is no longer

welcome there.“5



Of course, this simple three-type classification of the child '

who has run away from home may also be an oversimplification,

but not nearly as much so as the statutory examples noted above.

The case law attempting to define the offense of "running away"
is very sparse. In the 1922 Vermont case of In re ggg&,s a
13-year-old girl was declared by the juvenile court to be a
neglected child and ordered placed in a foster home. She stayed
one or two weeks and then ran away from the foster home with her
father and fiance for the purpose of getting married. The pro-
bation ~fiicer filed a petition alleging that she was insubor-
dinate in that she had run away from the home in which she had
been placed. The juvenile court found the girl to be delinquent

and commited her to the industrial school. Whereupon the girl's

husband petitioned for a writ of habeas ccrpus. The Vermont
statute did not use the word "runaway" but rather the word
"incorrigible." The éourt held that the word "incorrigible”
meant "incapable of being corrected, or reformed in her present
condition and under her present control." It means nothing more
than "unmanageable," said the court. The petition alleged a
single ground - running away. Setting married was the girl's
right and added nothing to the petition. A child is not incor-
rigible who disobeys once, and hence the court exceeded its

authority in finding the girl to be a delingquent.

10



In People v Pikunas, ' the New York statute included in its

definition of a delinquent child any child who, without'cause,
repeatedly deserts his home. In this case a fifteen-year-old
girl ran away only once and the appellate court held that the
charged act did not come within the statute since she had run

away only once.

In the Louisiana case of State v Golden,8 a fifteen-year-old

girl left home and got married on April 1, 1946. Parents filed
a petition alleging her to be a delinquent child in that she had
run away from home and hagd been absent from home from April 1

to April 4, inclusive.

The court nlaced the ¢irl in +the Convent of the Good Shepherd,
pending hearing. The girl's husband applied for a writ of
habeas corpus. Under Louisiana law, ministers are not to marry
anyone under the age of 16, but if it happens the marriage is
not automatically annulled. The Appellate Court held that the

girl, being a wife, was no longer under the control of her parents.

lc,g

The girl cannct be adjudged a delinquent for leaving her parents'

53

house to go live with her husband, which it is her duty to do.

It is thus apparent that the case law - and the three cases noted
above were the only three nearly relevant cases which could be
found - does not add much to any in-depth discussion of the

original question of: legally, who is a runaway child?

11



FOOTNOTES

1
See: Juvenile Statutes and Noncriminal Delingquents;
Applying the Void-for-Vagueness Doctrine, Rose, Robert G.,
1972, Seton Hall Law School, reprinted by Office of ¥Youth De-
velopment, Department of Health, Education and Welfare
(SRS, 1973-26028).

2 See: Model Acts for Family Courts and State-Local
Children's Programs, Sheridan, William H. and Beasexr, Herbert
Wilton, Office of Youth Development, Office of Human Develop-
ment, Department of Health, Education and Welfare, 1975, Pub-
lication No. OHY/OYD 75-26041; Jurisdiction Over Status Offenses
Should be Removed From the Juvenile Court, Board of Directors,
National Council on Crime and Delinquency, Crime and Delinguency,
Volume 21, No.2, April 1975.

3 Huckleberry's for Runningy, Chapter 11, Beggs, Rev. Larry,
Ballantine Books, 1969.

4 14. at p. 182.
5 1d. at p. 18d.
8 115 a. 730, 95 ve. 497.
7 182 N.E. 675, 260 N.Y. 72 (1932)
8

26 So. 2nd 837,.210 La. 347 (1946)
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CHAPTER 3

METHODOLOGY

This study of the legal status of runaway children was under-

taken over a ten-month period beginning on 1 July 1974. The

jurisdictions studied were the fifty states, the District of

Columbia, Guam, Puerto Rico and the Virgin Islands.

The study itself was divided into four stages:

STAGE 1l:

A.

Review of Relevant Legal Research Efforts.

In order to secure an overview of the state of existing and
ongoing legal research with respect to the state laws, court
decisions and opinions of attorneys general with respect

to the legal status of runaway children, and in order to
avoid duplication of existing completed or ongoing legal
research with respect to this subject, letters were sent to
twenty~four private agencies and organizations, which are
mostly national in the scope of their activities. These
letters indicated the nature of the project and inquired
whether or not such agencies and organizations were, had
recently been or were about to become engaged in any sig-
nificant, relevant legal research. If they indicated that
they were not, they were then asked whether they were aware
of any such research currently in progress by any other

agency or organization.

13



Similar inquiries were made of nine Federal departments and
agencies. In addition, telephone inquiries were made of two
Assistant General Counsels and various units in the Depart-

ment'of'Health, Education,and Welfare.

In generél - except as specifically noted below - the responses
were in the negative, indicating that no comprehensive legal
,reséarch effort was under way with respect to the totality

of the legal problems which are or may be encountered by inter-

state or intrastate runaways.

Many of those who responded, however, stated that there was
great need for such legal research and requested that they be
kept informed of the results of the Project an- oe sent a

copy of the final report.

In some instances the responses indicated that, while the
organization or agency queried was not itseif engaged in such
research, the respondent was of the opinion that some other
organization, agency or individual was perhaps doing similar
research. All such "leads" were pursued either by mail or

telephone.

The usefulness, completeness, reliability and currentness
of the materials secured were evaluated in relation to some
of the specific topics discussed below (Subsection 1, E of

this chapter).

14




Selection of Test Jurisdictions.

Four TEST JURISDICTIONS were chosen: Washington, Florida,

Minnesota and Maryland.

Washington, Florida and Maryland have recently made exten-
sive revisions of their juvenile court laws; Minnesota has
a state law school deeply involved in upgrading the state's

juvenile justice system.

Data Instruments.

After the selection of the four TEST JURISDICTIONS, specially
designed research data instruments were developed and contin-
uously tested and revised. These instruments relate to stat-

utes, topical check lists, and juvenile rights check lists.

The research data instruments were developed, designed and
tested for use by the Legal Research Assistants +to achieve,

at a minimum, the following objectives:

1. To obtain a detailed and comprehensive overview of the
law in each state with respect to the legal status of
interstate and intrastate runaway children: their legal
rights and obligations and the legal rights and obli-
gations of their parents, guardian or other legal cus-

todian;

15



To obtain a comparative legal view of the state of the
law in the United States with respect to the legal status
of runaway children, i.e., In which states does a runaway
have certain rights? In which states does a runaway not
have certain rights? In which states is the statute law
silent with respect to certain rights? The same compa.a-
tive legal view would then be available with respect to
the legal obligations of such runawaysas well as with
respect to the legal rights and obligations of the
parents, guardian or other legal custodian of such run-

aways;

To permit, with the least possible effort, the data com-
piled in the Final Report of the Project to be updated in

future years.

At the Project's outset a "Master List of Topics Involved in

the Runaway Legal Project" was developed and divided into three

groups.

Group 1 consisted of the following topics:

1.

2.

3.

The Juvenile Court;

Public Education;

Public Welfare (excluding the AFDC program which would be
covered through the compendium published by the Social
Security Administration of the Department of Health,

Educationrand Welfare);

16




4. Custody and Control of Children;
5.  Curfew Laws;
6. Hitchhiking Laws;:
7. Authority to Provide Treatment Alternatives to the
Juvenile Justice System;
8. Statutory Rape;
9. Drug Abuse Programs;
10. Contributing, Harboring and Interfering;
11. Ability to Contract - Age of Majority:;
12. Marriage;

13. Tobacco Products.

Group 2 consisted of topics with respect to which compendia
kept upto-date by outside sources already existed or were in

such form as to be readily brought up to date:

14. Medical, Surgical and Psychiatric Treatment;
15. Labor;

16. Operating Motor Vehicles;

17. AFDC Program;

18. Intoxicating Beverages.

Group 3 involved the problem of emancipation, which has

broad legal implications for many of the other topics.

With respect to the topics in Group 1 [ subtopics (1)

through (13)], a 15-page "Topic Check List" (see Appendix

1
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‘p.372) was prepared for use by the Legal Research Assis-
tants to make certain that a search had been made in the
statutes of each of the jurisdictions researched for the items
on that list. In addition, another form was devised to ascer-
tain which legal rights, if any, are accorded to juveniles by
statute in each of the jurisdictions under their juvenile

justice systems (see Appendix p. 389).

Analyses of Available Compendia.

1. The Juvenile Court

As a result of our inquiries, we received from the
National Assessment of Juvenile Corrections of the

University of Michigan at Ann Arbor, Michigan, a pamph-

let entitled "Juvenile Delingquency: A Study of Juvenile
Codes in the U.S.A." which is a study of Jjuvenile codes
in the United States. It is zn excellent "jumping off"

place for a study of such codes.

Unfortunately, from the standpoint of this Project, this

pamphlet had at least two deficiencies:

a. The research was performed with respect to Statutes
in effect on January 1, 1972 and there were appar-
ently no plans or funds to keep the pamphlet current;
there is required legal research with respect to
relevant amendments to juvenile codes enacted subse-

quent to January 1, 1972.

18



b. The "schedule"” used to make the study did not in-
clude an item with respect to the statutory defini-

tion of a "runaway."

The authors of this pamphlet seemed to assume that
such terms as "wayward child," or "habitually disobed-
ient child,"” or "beyond the control of parents, guar-
dian or other legal custodian" were the legal equiva-
lent of the term "runaway." Legally, that is not

necessarily so.

This pamphlet was used as a base-line and the infor-

mation in it was updated.

Medical, Surgical and Psychiatric Treatment

With respect to state laws relating to the ability of
a minor - whether or not a runaway - to give a valid con-
sent to receiving needed medical, surgical and psychiatric
treatment, there seems to be considerable movement in

recent yedrs toward authorizing such consent.

The National Center for Family Planning Services (DHEW)
pukliished an excellent booklet, "Family Planning, Contra-
ception, and Voluntary Sterilization: An Analysis of
Laws and Policies in the United States, Each State and

Jurisdiction," which covers such subjects as laws

19



establishing family planning programs, laws relating
to contraceptive services to minors, etc. Unfortunately,
this booklet is reflective of the laws in this field

through 1972.

This information was updated with the laws on this sub-

ject, as they may affect runaway children.

Labor Laws

With respect to this Project, we needed the answers to
such questions as the minimum age at which a minor may
engage in "gainful employment," the definition of a minor

in this context, prohibited night hours for minors, etc.

The Commerce Clearing House and the Council of State Gov-
ernments have excellent publications on labor law which
are maintained on a current basis. For this topic, the
Commerce Clearing House Service and the Council of State

Governments' pamphlets were used.

Operating Motor Vehicles

The information with respect to any impediments standing
in the way of a runaway child's having the capacity and
right to operate motor vehicles, such as delivery or

farm vehicles, is contained in a pamphlet published
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annually by the American Automobile Association. The

AAA digest was used as a starting point and checked as

needed.

Public Education

In 1966 the U. S. Office of Education issued an excel-
lent publication entitled "State Law on Compulsory
Education,” which contained a state~by-state analysis
of such topics as "compulsory schecol attendance span,”
"minimum attendance reguired," "permissive school age
span, " "age at which employment permits may be issued,;"”
"minimum age at which employment permits may be issued

to a child of compulsory school age," etc.

Unfortunately, according to Mr. Grant of the National
Center for Educational Statistics and Mr. Harry Chernock,
OGC-DHEW, that publication has not been kept up to date
and there are no present plans to update it. The
National Education Association has no comparable publica-
tion and referred the Principal Investigator to the U. S.
Office of Education and the Office of the General Counsel

of DHEW.

The 1966 Office of Education study was dated May 1965.
The educational scene in the United States has changed
drastically since that time. The information given in

the 1966 Office of Education pamphlet was updated in

21



relation to the effects of current compulsory school

laws in reference to runaway children.

Public Welfare

Of concern to runaways is their eligibility for benefits
under the programs for aid to families with dependent

children and child welfare services.

The Assistance Payments Administration of the Snci:l
and Rehabilitation Service (DHEW) publishes annually
an up-to-date book entitled “"Characteristics of State
Public Assistance Plans Uader the Social Security Act -
0l1d Age Assistance, Aid tu the Blind, Aid to Families
with Dependent Children, Aid to the Permanently and
Totally Disabled, and Aid to the Aged, Blind, or
Disabled." This compendium (Public Assistance Report
No. 50-1973 Edition-SRS-74-21215) is excellent and
includes such headings for each state as eligibility
age, citizenship requirements, residence requirements,
etc. No similar compendium is published with respect

to the child welfare services program.

The pamphlet issued by the SRS was used as a base for
legal reseaxh for the AFDC program, with only such
additional legal research as was needed to clarify any

possible inconsistencies which arose with respect to
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any other provisions of the state's laws. State legal
research was undertaken concerning CWS programs with

respect to factors which might affect runaways.

Curfew Laws

Curfew laws are generally enacted by the state legis-
lature in the form of general authority granted to the
various subsidiary governmental units - counties, cities,
etc. - to impose such restrictions on the movement of-
juveniles after a certain hour of the night and before a
certain hour in ths morning. Violations of such restric-
tions are generally specified by state statute as consti-
tuting a crime, albeit generally a misdemeanor: Thus, a
runaway may find that the act of running away from the
care and custody of his parents, guardian or other legal
custodian, even though a "Person In Need of Supervision"
(PINS situation under state law, may ripen iﬁto the commis-
sion of a crime for violating the curfew laws, subjecting
the juvenile to the many dispositional alternatives as a

juvenile 'delinquent before the juvenile court.
The state laws relating to this subject were researched.

Hitchhiking

Hitchhiking is increasingly being regulated by state
statute specifically, rather than by delegation of

authority over the subject to the local governments.
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lo.

In addition, there seems to be a trend for the state
to preempt the field and to forbid local governments

to assert jurisdiction in this field.
The state laws relating to this subject were researched.

Authority to Provide Alternatives to the Juvenile

Justice System

The authority to provide alternatives to the juvenile
justice system, such as youth service bureaus, is a
new alternative, relatively speaking. It is only now

beginning to appear on the statute books.
The state laws relating to this subject were researched.

Purchase by or Sale to Juveniles of Tobacco Products

or Intoxicating Beverages

A compilation of state laws relating to the legal

restrictions on the sale to or purchase by a juvenile
of intoxicating beverages ig issued by the Distilled
Spirits Council of the United States (DSCUS). There

is no similar compilation with respect to tobacco and

tobacco products.

The compilation issued by DSCUS was used for the legal

research with respect to the restrictions on juveniles
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11.

12.

in the use of intoxicating beverages. The state
laws with respect to the use of tobacco products by

juveniles were researched.

Drug Abuse Programs

Some twenty years ago, the Senate Subcommittee to
Investigate Juvenile Delinquency expressed its great
concern about the growing problem of drug abuse by
juveniles. In the intervening years, the problem has
become more acute. Enticement into the use of drugs
is one of the hazards likely to be encountered by run~
aways. State statutes and programs, under the impetus
of Federal urging and funds, are relatively new, espec-
ially with respect to treatment as opposed to law

enforcement.

The state laws with respect to drug-abuse programs were

researched.

Statutoxry Rape

Since so large a percentage of runaways are girls -
especially young girls - a major problem faced by them
is statutory rape. As a matter of fact, some of the
state statutes also take cognizance of the possibility

of "statutory rape" of a male minor by a female above

a certain age.
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13,

14.

The state laws with respect to statutory rape were

researxched.

Contributing, Harboring and Interfering

Of special import to the Projéct were those statutes
concerned with: (a) contributing to the delinquency
of a minor; (b) harboring minors who have run away,
without permission, from the care, custody and control
of their parents, guardian or other lawful custodian;
and, {c) interfering with the control of a minorAby the
minor's parents, guardian or other iegal custodian. The
problem can arise in a number of ways, e.g., counseling
a minor to leave home or taking inté a runaway house a

child who has run away from home without permission and

not informing the child's parents, etc.

The state laws with respect to contributing, harboring,

and interfering were researched.

Ability to Contract - Age of Majority

The Council of State Governments has issued a pamphlet
entitled "The Age of Majority,” published in January
1972, and updated in February 1973, to take into account

legislation enacted during 1972.

The state laws with respect to the ability to contract

and the age of majority were researched.
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15. Marriage
The age at which a runaway may mérry, whether parental
consent is needed, whether the runaway is subjected to
waiting-period restrictions, judicial approval, resi-
dence requirements, etc. are matters which might be of
concern to and affect the rights of the runaway and his

parents, guardian or other legal custodian.

The state laws with respect to marriage were researched.

STAGE 2:

During Stage 2 of the Project, utilizing the Legal Research
Instruments devised and tested during Stage 1, the pertinent
statutes, decisions and opinions of each of the fifty-four
jurisdictions were researched by the Legal Research Assistants

employed on the Project under the supervision of the Principal

Investigator.

In addition, during this phase of the Project, the compendia

on medical treatment issued by the National Center for Family
Planning Services, DHEW; on labor law issued by the Commerce
Clearing House and the Council of State Governments; on motor
vehicle laws issued by the American Automobile Association; on
the AFDC program issued by the Social Security Administration,
DHEW; and on the laws'relating to intoxicating‘beveréges issued
by the Distilled Spirits Council of the United States were
reviewed, analyzed and digested and work begun, where needed,

on their updating.
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The Interstate Compact on Juveniles was also analyzed during this
Stage of the Project from the standpoint of how it might be
strengthened and improved from the standpoint of the runaway

child who is outside the juvenile justice system.

STAGE 3:

During this Stage of the Project, work continued reviewing the
legal materials gathered by the Legal Research Assistants, re-
checking some of the materials gathered and doing additional

legal research on certain basic problems in preparation for the

Pinal Report.

In addition, 77 letters were sent to Runaway Houses and 224 letters
were sent to Youth Service Bureaus asking them generalized ques-

tions with respect to how the law in action affected runaway chil-
dren and what changes in state laws would be most helpful to runa-

way children and to the operations of their agencies.

Some of the more important replies, comments and suggestions
received as a result of such inquiry, as well as some of the more
meaningful contributions to the Project received in response to our

inquiry during STAGE 1, are set forth in Chapter 22.

STAGE 4:

At the early part of this Stage, the statutes of certain juris-
dictions for which pocket parts to the state statutes had been
received since the legal research had been completed during
STAGE 2 and for some of the more important topics and cases were

shepardized through the end of March 1975.

28




. This Final Report was then written, incorporating the results

of the study on the legal status of runaway children.
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CHAPTER 4

PARENT AND CHILD RELATIONSHIPS IN THE LAW:
AGE AND THE CONSEQUENCES OF ATTAINING MAJORITY

At an early stage in its evolution, the common law recognized
that, as between parents and their children, there should exist

certain reciprocal legal rights and duties.

However, as with the evolution of the common law generally,

the exact parameters of those reciprocal legal rights and
duties were delineated only gradually over the course of many
years. Decision after decision was handed down by a variety of
courts setting forth the principles at law and equity which

should be applicable to the myriad of factual situations brought .

before them involving not only parent-child relationships but
also situations where those relationships came in conflict with

the rights and obligations of third parties.

The legal principles governing parent-child relationships which
thus evolved held that, except in certain situations, parents

had the legal right to:

1. maintain the physical care, custody and control of the

person of their child;

A
.

provide and supervise the education, religious control and
general upbringing of their child, including the discipline

of their child; and
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3. retain the services and earnings of their c¢kild - a matter of
considerable financial importance, especially in an agrarian

society.

At the same time, those common-law legal principles placed upon
the parents certain specific legal obligations, i.e., the parents
were legally obligated to provide their child with food, clothing,

shelter, education, medical care and other necessaries of life.

At common law, these reciprocal rights and duties continued until
the child attained the age of majority: 21 years less 24 hours. *
Unless the reciprocal legal rights and duties as between the

parents and their child are legally limited or termina:ed prior

to that time,2 they are completely terminated when a c¢hilid reachas

the age of 21.

At that time the child's parents are no longer legally obligated
to supply the child with the necessaries of life; they are not
legally authorized to direct and control the child's activities:;
and, they are not entitled to the child's earnings or services.
The child, on the other hand, is no longer subject to the cara.
custody and control of his or her parents; is no longer entitici
to be provided with the necessaries of life; and is entitled tu
keep whatever he or she earns and spend such earaings as he ox
she may determine.

The rights of parents to care for their children and to exercis:

their discretion in meeting the needs of their ~hildren are
basic to our society.
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"The child is not the mere creature of the
State. Those who nurture him and direct his
destiny have the right, coupled with the high
duty, to recognize and prepare him for adult
obligations." (Pierce vs. Society of Sisters,
268 U. 8. 510 [1925]) —_

Equally basic are the other rights of children to maintain
their personal liberty free from other than parental or normal
community restraint, to live with their parents, and to have
someone legally responsible for protecting their interests.

The behavioral sciences, in emphasizing the importance to a child
of his own parents, have further confirmed what tradition,
religion and common sense have long accepted as true.

These rights of both the child and his parents are accompanied
by corresponding regponsibilities enforceable at law. The
parents must send their child to school and the child must go.
Both are limited in relation to the amount and kind of work the
child may be allowed to do. Both must obey certain additional
requirements ~ such as public health laws and regulations -
promulgated to protect the general welfare of all children and
of society as a whole.

But in most of their decisions with respect to their child,
parents, as long as they meet minimal standards of care, are
free to follow their own judgment. Their rights are protected
by law. So are the rights of the child.3

However high-sounding it might be to speak of protecting the
rights of the child before the child reached the common-law age
of majority, the fact is that in actual practice the common law
placed the child under severe legal disabilities with respect

to his or her freedom of action in a great many respects. Under

the common law the child overcame these disabilities only upon

attaining the age of majority or upon being emancipated.

Many of the common-law legal disabilities under which unemanci-

pated minors labor would have little or no import with respect
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to the legal status of unemancipated runaway children -
i.e., ability to take, hold and convey real property, to make
a will, to act as business agent or fiduciary, to hold public

office, to vote, or to enter into business partnerships.

On the other hand, some common-law disabilities of unemanci-
pated minors are potentially of great significance with respect
to the legal status of such runaway minors and may well seriously
affect such minors' ability to function and make necessary day-
to-day choices of action while away from home and away from the
care, custody and control of their parents or legal custodians.
Seven such disabilities are discussed here.
1. UNEMANCIPATED MINORS AND CONSENT TO MEDICAL, SURGICAL OR
PSYCHIATRIC CARE OR TREATMENT.
At common law, an unemancipated minor could not give valid
consent to the provision of medical, surgical or psychiatric

care.

However, 1in recent years there has been a distinct and
striking legislative and judicial trend towards permitting
an unemancipated minor to give consent to the provision of
such care either generally or at a certain age or at certain

ages for certain types of care.

2. UNEMANCIPATED MINORS AND RESPONSIBILITY FOR CRIMINAL ACTIVITIES

Under the common law, children under the age of seven were
deemed incapable of committing a crime. That was an irre~

buttable presumption.

("‘\'
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According to the common law a child under the

age of seven has no criminal capacity; one who

has reached the age of fourteen has the same

criminal capacity as an adult; that is, he is

fully accountable for his violations of law

unless incapacity is established on some other

basis such as insanity; while between the ages

of seven and fourteen there is a rebuttable

presumption of incapacity and conviction of a

crime is permitted only upon clear proof of

such precocity as to establish a real appreci-

ation of the wrong done. This presumption is

extremely strong at the age of seven and di-

minishes gradually until it disappears entirely

at the age of fourteen, such references being to

phys%cal age and not to some 'so-called' mental

age.
Until the beginning of the twentieth century, minors coming
before the Federal and state courts of this country charged
with the commission of a crime were thus dealt with as pro-
vided for under common law, i.e., those 14 years of age or
older were treated in every way as though they were adults.
Those between the ages of seven and 14 who were charged with
the commission ¢f a crime took their places on the dock even
as did the minors over 14 similarly charged with the com-
mission of a crime. The only difference was the prosecution
had the burden of proving the capacity of the minor under 14

to commit a crime.

But if that presumption were overcomc and the child of seven
years were convicted of a crime, the child's punishment could
be less than, the same as, or greater than the punishment

meted out to a co-defendant 14 years of age or c¢lder. The
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incarceration of both could be in the same penal institution.

However, around the turn of the century a movement began
which urged changes in the manner in which séciety dealt
with persons below the age of majority who had committed
crimes. Out of that movement grew the establishment of
juvenile courts in each of the jurisdictions studied. rhus,
today an unemancipated minor who commits a criminal offense
would be handled in accordance with the provisions of the
state juvenile or family court laws rather than under the

old common~law concepts or under the criminal law.

UNEMANCIPATED MINORS AND THEIR EARNINGS
At common law the earnings of a minor belonged to the child's
parents because the parents were entitled to the minor's

services.

Because of this, today’'s runaway child, if unemancipated,
faces an uphill climb in attempting to obtain work so as

to gain the wherewithal with which to live. For instance,
the potential employer of such a runaway child runs the
risk of the minor's parents demanding payment of ahy wages
due the minor - perhaps even after the employer has paid the
minor himself.8 For that reason, a potential employer may
refuse to hire unemancipated minors, thué critically limiting
the number of employment opportunities that otherwise would
have been available to the runaway child. In addition to
that, such a runaway may run afoul of compulsory school

law39 or of the Federal and/or state child labor laws.lo

35



UNEMANCIPATED MINORS AND SELECTION OF THEIR OWN DOMICILE

At common law, a child, at birth, acquired the domicile of
the child's father; or, if the father was dead or the child
was illegitimate, then the child acquired the domicile of the

child's mother.

The term "domicile" can generally be defined as that "place
where a man has his fixed, true and permanent home and
principal establishment and to which, when he is absent, he
has the intention of returning."ll Or, phrased differently
and more commonly, "domicile" can be defined as a person's
place of habitation from which the person has no present

12
intention of moving.

The term "domicile" in the law gives an aura of permanence .
to a person's physical presence in a certain geographical

location that the word "residence" does not convey.

So long as we have state and local "govern-
ments...and so long as the impact of some
legal rights and obligations depends upon a
person's location within a given state, county
or city,,some rules for subjecting him to the
jurisdiction of the local government have to

be made, and so a domicile is assigned to him.l3

It is, however, necessary to distinguish between the terms

"domicile" and "residernce."

...a person may have two places of residence,
as in the city and country, but only one
domicile. Domicile means living in that parti-
cular locality with intent to make it a fixed




and permanent home. Residence simply requires
bodily presence as an inhabitant in a given
place, while domicile requires bodily presence
in that place and also an intent to make it
one's domicile.l4 (Emphasis added.)

Under the common law, an unemancipated minor could not
change his or her domicile - it remained with the parent
from whom it was derived. If that person was the father
and the father died or abandoned the child, the child's
domicile became that of the mother. If the mother then
died, the domicile of the child remained :"where it was"
(i.e., with the mother) until he or she was taken in to
live with someone, usually a relative. In that situation,

the child's domicile followed that of the person with whom
15

- he lived.

In the example given above, if the mother were dead at the
time of the death of the father, the child's domicile would
remain that of the father until the child acquired a new
domicile. The situation becomes even more complicated

with respect to the domicile of an unemancipated minor
where the parents of such minof are divorced or separated.
Generally, in cases of separation or divorce, the child's
domicile follows that of the parent who has custody of the
child, unless there has been a judiciay decree awarding
custody of the child to the other parent or to some other

16
person.
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The foregoing sums up briefly and generally the incapacity
of an unemancipated minor at common law to select his or her
domicile at will. While the principles may seem needlessly
complex and legalistic, they are the principles which would
be applied at common law in determining the domicile of an
unemancipated runaway child. And the manner in which they
are applied may well determine, in certain instances, the
eligibility of an unemancipated minor for certain public
benefits.l7
MINORS AND THEIR RIGHTS TO CONTRACT VALID MARRIAGES
Under the common law, at the age of seven a child became
capable of consenting to marriage, but the marriage remained
ig

"inchoate and imperfect" until the boy reached the age of

14 and the girl reached the age of 12.

Most states have by statute raised the age at which minors
mav congent to marriage without parental c¢onsent, but a

few still retain the common-law age limits,19

UNEMANCIPATED MINORS AND THE RIGHT TO SUE OR BE SUED

At common law the rule was that an unemancipated minor could
neither sue nor be sued. If the minor were sued, the minor
could only defend through a guardian who would be named as
one of the defendants to the suit. If the minor sued, the
minor could do so only through a guardian or some friend who

20
undertook to do so on behalf of the minor.
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Judicial procedures with respect to who can or cannot sue
or be sued are generally covered by the state statutes,
although it may be stated generally that ﬁhemancipated
minors still must utilize the device of guardianship orx
defense by or suit through a "next friend." An interesting
question arises when a minor seeks to engage the services
of an attorney and claims that the attorney should be paid,
since attorney's fees are one of the necessities of life

21
for which the minor's parent should be held liable.

UNEMANCIPATED MINORS AND THEIR LEGAL RIGHT TO DISAVOW MOST
CONTRACTS ‘

The ability of an unemancipated minor to disavow or disaffi:
most contracts entered into by such minor was probably one

of the most "disabling disabilities" affecting a minor. This
ability of a minor to disavow an otherwise valid contract
continued as the minor's right for a reasonable time after
tHe minor reached the age of majority. In fact, if both
parties to a contract were minors, either or both could dis-

affirm.

An exception to this rule was with respect to a contract to
furnish a child with the child's "necessaries,” a contract
to furnish which the child could not disavow, unless the

parents or guardian were already furnishing the child with

- them.
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"Necessaries" means food, drink, clothing,
medical attention, and a suitable place of
residence, and they are regarded as necessaries
in the absolute sense of the word; however,
liability for necessaries is not limited to
articles required to sustain life; it extends
to articles which would ordinarily be necessary
and suitable in view of the rank, position,
fortune, earning capacity,zgnd mode of life

of the husband or father,

The power given to an unemancipated minor to disavow con-
tracts was ostensiblygiven to safeguard the minor in
business dealings with persons who had already reached the
age of majority, and who therefore were deemed by the law
to be capable of fending for themselves with respect to
commercial transactions. The common-law rule was obviously
unfair to the adult contractor who was legally bound by the
terms of a contract which the other party need not fulfull ‘
merely because of nonage. The counter-~argument was to the
effect that the adult contractor could always guard against
such a situation arising by asking for proof of age.23

But in the faster pace of modern business, exceptions were
needed in the common law other than the one prohibiting the
unemancipated minor from disavowing contracts with respect
to necessaries. Those exceptions came about through the
gradual lowering of the statutory age of majority or lower-
ing the age at which a person who was otherwise a minor
could enter into certain contractual arrangements for such

things as bank loans, medical care, educational loans, giving
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theatrical performances, etc. The changes found in the
study of the statutes of the 54 jurisdictions showed no
clear pattern or trend in the statutory exemptions. They
seémed to have come about in an effort to reach certain
jurisdictional local needs, or the necessity for juris-
dictional statutory enactments to provide a statutory

basis for certain Federal-state grant-in-aid programs.24
However, even this evolution was too slow to meet changing
times and conditions. In addition to the common-law dis-
abilities of unemancipated minors as discussed above, states
gradually enacted a host of statutes imposing additional
restrictions and limitations upon young persons who had

not attained the age of their majority and were not emanci-

pated.

These additional disabilities either required an uneman-
cipated minor to take certain actions or refrain from taking
certain actions because of the child's status as an uneman-
cipated minor - actions or restraints which were not required
or forbidden to be done by persons who had attained their
majority. One such disability we have already noted: the
inability of an unemancipated minor to marry without parental

25
consent.

Another statutorily imposed duty placed upon unemancipated

minors is compulsory school attendance. At common law there @J,*w
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was no legal requirement that an unemancipated minor must

attend either a public or a private school in order to
fulfill the parental obligation to see to it that such a
minor did in fact receive an appropriate education. How
the parent fulfilled that parental duty was a matter which

the common law left entirely up to the parent.

The requirement for compulsory education for unemancipated

minors is one which is imposed on such minors by statutes

enacted in all the jurisdictions studied, except for the State

of Mississippi, which has no such statutory requirement. Those
statutes generally impose minimum and maximum ages for compulsory
school attendance. The specific ages vary from jurisdiction to

jurisdiction. In addition, the statutes often contain many exemp-

tions from the requirement for compulsory school attendance by

minors.26

All jurisdictions studied restricted to vquing degrees and
at varying ages the ability of a minor to; obtain a motor

2 .
vehicle operator's permit, to engage in certain types of

gainful employment under certain conditjj‘ons,28 or to purchase

29
intoxicating beverages._ Statutes in some of the juris-
e 30
dictions authorize the imposition of curfews on minors, and

31
restrict the use by minors of tobacco products.

In recent years, more and more states have been lowering the
age of majority, usually to 18 years of age. The reasons for

this relatively sudden movement among the state legislatures,
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especially after adhering for so many years to the common-
law age of majority of 21 years, are difficult to determine

exactly.

To some extent, of course, the ratification on July 1, 1971 of

the Twenty-Sixth Amendment to the Constitution of the United
States, giving voting rights to 18~year-olds, may have inspired
many state legislators to review other state statutes affecting
minors. The youth "revolt" of the sixties may also have given
impetus to revise downward the age of majority so as to give youth
between the ages of 18 and 21 a greater feeling of participation
in matters affecting them. It did seem incongruous to draft
18-year-olds into the Armed Services while at the same time
retaining on the statute books laws which did not permit many of

them to make contracts or to execute a valid will.

In trying to ascribe cause and effect to the change in the
state legislatures in changing the age of majority, it
should be remembered that no similar movement had swept

the country after World War I and World War IT or the Korean
War when there had been a similar draft of young men to
serve in the Armed Forces. Whatever the reason, the move-
ment to lower the age of majority below 21 is definitely on

among the states.

In Table 1, pp.50-52, are set forth the ages of majority in

the 54 jurisdictions studied.
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In nine of those 54 jurisdictions - Alabama, Arkansas,

District of Columbia, Guam, Indiana, Maine, Puerto Rico, Texas
and the Virgin Islands - the age of majority is 21. In three -
Alaska, Nebraska and Wyoming - the age of majority is 19 years.
In Utah, the age of majority is 21 for males and 18 for females.32
And in the remaining 41 jurisdictions, the age of majority is
18, with five jurisdictions - California, Colorado, Florida,
New York and Texas - placing some restrictions on granting

the 21l~year-olds full majority status for all purposes.33

But lowering the age of majority from 21 years of age to 18

or 19 years of age does not significantly assist in solving

the legal problems of runaway children. Such scanty and in-
complete statistics as may exist with respect to the charac-

teristics of runaway children place the age of the majority

of them as below the age of 18.

Runaway children are much younger than might
be expected...In 1963 and 1964, the most
common ages noted for runaways were 16 and 17.
In the past few years, that age has dropped to
15. Recently, there has been an alarming increase
in the number of very young runaways. In New
York City, for example, 43 percent of the
runaways are between the ages of 11 and 14.
Indications are that this group may become the
single largest runaway age group. Fifty-
five percent of girl runaways in New York 34
City are already in the 11 to 14 age group.

For this large group of runaway children, lowering the

legal age of majority to 18 years or 19 years is not much
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help in enabling them to cope with the many legal disabilities
which they encounter as they "take to the road." These children
are still subject to the many legal disabilities applicable to
unemancipated minors under the common law. In addition, they

are still subject to the many statutorily imposed legal disabili~
ties and restrictions which treat them in the law as "statuts
cases," subject to legal restrictions and restraints to which

adults are not subject.

Throughout the country, the statutes, judicial decisions,
opinions of attorneys general, municipal ordinances, state

and local agency regulations, corporation counsel decisions,
etc. become a legal maze through which the runaway child must
try to seek a safe and legal path at the very time when such a
child is seeking to make a personal adjustment in an emotionally

fraught period.

Both statutory and common law as they exist today throughout

the country are ne- <~ much assistarice to the unemancipated
runaway child. As a matter of fact it can safely be said that,
on the whole, the law is more of a hindrance than a help to such
a child. The legal status of an unemancipated runaway child in
the United States today is both confused and confusing. For
example, in many jurisdictions a police officer is by statute
authorized, without a warrant, to take a suspected runaway child
into custody andvplace such child in a detention or shelter-care
home even where the act of running away from home is not speci-
fically made a delinquent act or a status offense by the juvenile

35
court statutes of that jurisdiction!
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A presumption seems to prevail among certain authorities that .
there is something "wrong" with the unemancipated runaway child

who leaves home without parental permission. This presumption

seems to persist regardless of the factual situation which might

exist with respect to that home and the known fact that in many

cases it might have been more prudent from the standpoint of the

child's best interests for the child to have "run" than to have

stayed.

In the United States the common-law rule that the mutual rights
and obligations existing between parent and child endured until
the child became 21 proved to be too rigid for a young, vibrant
and expanding country. A way was found to fres the minor from

the bondage of these mutual rights and obligations through the

common-law concept of emancipation. How good that way cut is,
how it works, its limitations and its implications for the run-
away child are discussed in Chapter 5 and in iwny of the sub-

sequent chapters as appropriate.
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FOOTNOTES

1 Black's Law Dictionary, Rev. 4thEd., West Pub., St. Paul,
Mn., (1968) at pp. 1038-1039. See also: Clark, Homer H., Law
of Domestic Relations, West Pub., St. Paul, Mn., (1968) at p. 230:
From early times, the common law imposed disabilities upon persons
under age. The age at which the disabilities came to an end or-
iginally varied for different classes of peoples, but gradually
the age of twenty-one, the age of majority for the knightly class,
came to be the standard. Apparently this was the age at which men
were thought strong encugh to bear the heavy medieval armour.

2

See infra, this Chapter, and Chapter 5, infra.

3 Standards for Juvenile and Family Courts, Children's
Bureau, Social and Rehabilitative Service, U. S$. Department of
Health, Education, and Welfare, Washington, D.C. 1966 =~ Pub.
No. 437-1966, pp. 5-6.

For discussion of liegal elements of emancipation, see
Chapter 5, infra.

> For an analysis of this topic, see Chapter 9, infra.

6 criminal Law, Perkins, Rollin M., Foundation Press,
' Brooklyn, New York (1957), p. 729.

7

For an analysis of this topic, see Chapter 6, infra.

- 8 See infra, this Chapter, with respect to the inability

of an unemancipated minor to make a legally binding contract.
See also Chapter 5, infra.

See infra., Chapter 7.

10
See infra., Chapter 10.

11 gee Black, supra, Note 1, at p. 572.

12 see Clark, supra, Note 1, at p. 144.
13 14., at p. 154.
14

See Black, supra, Note 1, at p. 1473 citing In Re Riley's
Will, 266 N. Y. S. 209, 148 Misc. 588.

15 See Clark, supra, Note 1, at p. 152.

16 1q., at p. 151-152. Also: 53 A.L.R. 1160 (1928); 13 A.L.:
2nd 306 (1948). ‘
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17 See infra, for example, Chapters 7, 8, 9, 10 and 19.

18 plackstone, Commentaries on the Law of England 436
(Cooley's Ed. 1884). Also see Clark, supra, Note 1, at pp.
77 et seq. and "The Law of Infant Marriages," 9 Vand. L. Rev.
593 (1956).

13 For statutory and common-law age limits with respect
to consent to marriage, see Chapter 16, infra.

20 See Clark, supra, Note 1, at p. 233.
21 See Chapter 5, infra.
22

See Black, supra, Note 1, at p. 1181 citing Caruso vs.
Caruso, 12 N. J. Eqg. 393, 141 A. 16, 19.

23 For authorities and discussion of estoppel (inability
to use age as a defense to a suit) in cases involving misrepresent-
&tion of age by a minor and the necessity for making restitution
as a condition to the disavowal of a contract by an unemancipated
rivor see Clark, supra, Note 1, Sec. 8.2, pp. 234-240. The
authorities cited are widely divided, depending on the factual
situation.

24 For a further discussion, analysis and tables with
respect to the age of majority and the age and/or ages at which
an unemancipated minor who has not yet attained the age of
majority may enter into various types of specialized contracts,
see infra, beginning on page 5@ .

25
infra.

26 For a discussion of this topic and an analysis of the
various statutes enacted, see Chapter 7, infra.

For a fuller discussion of this topic, see Chapter 16,

27 see Chapter 19, infra.

28 see Chaptér 10, infra.

29 gee Chapter 18, infra.

30 See Chapter 11, infra.

31 'See Chapter 17, infra.

32 See Stanton vs. Stanton, Chapter 1.
33

See notes to Table 1.
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34 Runaway Youth, Hearings before the Subcommittee to
Investigate Juvenile Delinquency of the Committee on the
Judiciary, 92d Congress, First Session, January 13, 1972, at p. 6.

35 gee Chapter 6, infra, Table 2D,
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TABLE 1

AGE OF MAJORITY - SPECIAL CONTRACTING PROVISIONS

STATE

Alabama 21 ; !

Alaska 19 Note 1 i

Arizona 18 !

IArkansas , 21 |

‘California 18 Note 2 , '

Colorado 18 Uniform Camercial Code in effect. ]
[Ins. 16) | Note 3

Con....tlcut 18

Delaware 18 Unless previously declared incompetent

other than for age.
District of Columbia, 21
Florida 7 18 Note 4

Note 1: A person reaches the age of majority at marriage unless he or she

is under the age when he or she can give consent to marriage (18), in which
case he or she reaches the age of majority when they reach the age of con-

sent. Otherwise age of majority remains at 19.

Note 2: Minor may disaffirm any time before maturity or a reasonable time
thereafter except for: (a) necessaries; (b) artistic or creative services;
(c) professional sports; (d) pregnancy care; (e) hospital, medical, surgical
or dental care; and (f) treatment for venereal disease.

Note 3: At 18 minor becames of full age for certain acts: (a) to make a
contract and to be legally bound by it; (b) to manage the minor's estate
except custodial property under the Colorado Gifts to Minors Act; (c)
sue and be sued; (d) make decisions concerning minor's own body or body
issue whether natural or adoptive; (e) Uniform Commercial Code applicable;
and (f) contract for insurance camnot be disaffirmed.

Note 4: Disability of nonage removed: (a) if married, had been married
or subsequently married, including where marriage is dissolved or widowed
of widower; (b) for hame farm and business loans act beneficiaries; (c)
borrowing money for own higher education expenses; and (d) can donate
blood and camnot disaffixm contract made for that purpose.
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TABLE 1

AGE OF MAJORITY - SPECTIAL CONTRACTING PROVISIONS (continued)

STATE

CGeorgia 18 ,

Guam 21 Cannot disaffiyrm contract for necessaries.

Hawaii 18

Idaho 18 Cannot disaffiym contract for necessaries.

Illinois 18

Indiana 21

Iowa 18 Male and Female attain majority upon marriage.

Kansas 18 Cannot disaffirm contract for necessaries.

Kentucky 18 Except intoxicating beverages (21) and care
of handicapped child (21).

Louisiana 18 Cannot disaffirm contract for necessaries.

Maine 21

Maryland 18

Massachusetts 18

Michigan 18

Minnesota 18 _

Mississippi 18

Missouri 18

Montana 18 Cannot disaffirm contract for necessaries.

Nebraska 19

Nevada 18 If notunder legal disability except for age.

New Hampshire 18

New Jersey . 18 »

New Mexico 18 16 for loans for higher education loans;
gifts act to 21.

New York 18 Note 5

\North Carolina 18 .

Note'S: (a ) Minor cannot disaffirm contract for medical, surgical and
hospital care; (b) if contract is for professional services by an infant and
contract must be approved by Superior Court or Surrogate's court, parent or

guardian of the infant not liable as a party to the contract or a guarantor
of the contract.
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TABLE 1

AGE OF MAJORITY - SPECIAL CONTRACTING PROVISIONS (continued)

STATE

North Dakota 18

Ohio 18

Oklahamna 18

Oregon 18 Minority ends upon marriage.

Pemnsylvania 18

Puerto Rico 21

Rhode Island 18

South Carolina 18

South Dakota 18

Tennessee 18

Texas 21 Note 6

Utah M: 21 All minors obtain majority upon marriage.
F: 18

Vermont 18

Virgin Islands 21

Virginia 18

Washington 18

West Virginia 18

Wisconsin 18

| Wyoming 19

Note 6: {a) Minor 18, or 16 living apart and maintaining self and managing
own affairs, may petition court to have minority status removed for limited
or general purposes; and (b) same provision for a nonresident who is 18 or
older.

Sources for Table 1: (a) The Age of Majority, Council of State
Governments, Lexington, Ky. 1972; (b) Age of Majority (Updated), Council
of State Governments, Lexington, Ky. 1973; (c) Staff of Runaway Children
Project.
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CHAPTER 5

EMANCIPATION

"The law imposes a certain bondage upon minor children, but it
also permits release therefrom."l However, the law also imposes
many restrictions and limitations upon the circumstances under
which a child may obtain release from such bondage. Many of these
legal restrictions and limitations are of such a character as to
make emancipation a very dubious tool for use by a ruﬁaway child

to obtain freedom from the constraints of minority.

Under the common law, the release of a child from "bondage" to
the child's parent could come about in one of two ways, other than

upon the death of the c¢hild's parents.

The first way would be when the child reaches the age of majority,
which under common law would be 21 years of age. Where the common-
law rule has been changed by statute to a different age, the recip-
rocal rights and obligations between the parent and child there;
tofore existing would cease when the child attained the statutory

age of majority.

The second way in which the bondage imposed upon a child under
the common law could be removed before the child reached the age
of majority was through the emancipation of the child by the

child's parents. The term "emancipation" derives from Roman law

rather than from the English common law. The term means "...the

55



-

,

RN

.,
enf‘}:ar,qlchisement of a son by his father and was anciently done by .
the fo;EQ%Qty of an imaginary sale. (This procedure was analogous

",

and tantamogﬁ%ng? the father's selling his son the father's right
to his son's ser;}bes until the son reached the age of 21 and the
son's buying the right to keep whatever the son earned until the
son reached that age.) This was abolished by [the Roman Emperor]
Justinian, who substituted the similar proceeding of manumission

before a magistrate."2

The doctrine of emancipation was not widely adopted in the English
3 \ . .

common law. However, it did become an integral part of the com-

mon law in the United States, where it has been subject to exten-

sive judicial use and interpretation.

...In some states the matter is expressly
regulated by statute.? But in the absence
of statute the rule now is the emancipati