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PREFACE

This publication is designed to simply explain the rather complex

legal principles and procedures inherent in the military justice

gyatem in order to asslst the commanding officer, executive officer,

legal officer, and discipline officer in discharging their respon-
sibilities under the Uniform Code of Military Justice. In some cases the
explanations of law have been somewhat over-simplified for the purpose

of clarity and represent only general rules. There may be some uncommon
situations where the general rule does not properly resolve the problem.
Accordingly, the publication should not be utilized without, supplementary
1eg al researc

(:It ghould be noted that the Basic Miiitary Justice Handbook is divided
into five _separate wections as followa'-:/:;)

Section/Title Py : < Diwvider Color

e
Section One &;éhrﬁey 6f}&§idence'for,anlawyergf White
Section Two -';é;ic Miﬁitaryfpf&minal Pfocedur3/ i Gréén
Section Three ~ Sﬁbatantive Yaw P&%ic S{udy‘ﬁﬁider, Yellow
Séction Four —IGI§ssary of Words and Phrases ;ﬁ;};f Green ;
Section Five - Cé%mon Abbreviations Used in‘Military Yellow.

Jastice
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SECTION ONE ' o ..

CHAPTER 1
INTRODUCTION TO EVIDENCE AT
. B ) . ) * ' B
GENERAL. Acting much like a filter, the law of evidence operates to :

separate that evidence or information which is worthy of being placed'
before the triers of fact from information which has no ‘place before

-these jurers. Obviously, this is a gross over—simplification, but it'

conveys the basic ldea underlying the law of evidence.

Long ago, it was realized that a legal proceeding was one of the
most important events in the lives of those who would gain or lose -
by its outcome. Hence, the information received by those charged with
deciding the facts in a particular case should be the most reliable,
trustworthy, and accurate available. To guarantee that this information
met those standards, rules of evidence evolved. Literally hundreds of

years were consumed in this process, and, indeed, the process continues

in our courts today. By a gradual process, as rules of evidence are
developed to meet new situations, they are incorporated into the law
of evidence.

When Bheaking of "the law of evidence" one does not refer to a single

set .of laws contained in a particular book, but the law of evidence 1z to be

found in the Constitution, statutes, court rules, court decisions, scholarly

writings, and administrative decisions ~- to name ‘some of the major sources.

SOURCES OF THE LAW OF EVIDENCE. Because the chief focal point of. our .
discussion -of the law of evidence is its application in the military. an
arm of the Federal Government, as would be expected, the basic esource —-

‘although not the primary source —— for evidentiary law 1s to be found in

Article I, Section 8, of the U.S. Constitution: "The Congress shgll have
Power.... To make Rules for the Government and Regulation of the land and

naval Forces...." For anyone familiar with the Constitution, this might

seem odd in view of the fact that Article III addresses itself to the'
judiciary. The answer lies in the fact that military courts are Article

I courts, not ‘Article III courts; in other words, they derive thelr existence -~
at least indirectly -- from Article I of the Constitution whereas a ‘
Federal District court, which might try a criminal case, would derive dts

power from Article III of the Constitutiom. ' .

Pursuant to Article I, Section 8, Congress enacted the Uniform Code
of Military Justice (UCMJ) which contains a number of Articles dealing

- with evidentlary matters. Article 36, UCMJ, is the key that opens the

door to the military law of evidence. UCMJ, Article 36, vests the President
of the United States with power to prescribe the rules of ev1dence for
the military. ‘ o , e
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The President has done this in the Menual for Courts-Martial 1969
(Rev.), (hereafter abbreviated MCM), as periodically revised. The latest —
revision to the MCM was Executive order 11835, 27 January 1975. Thus,
the primary gource of the rules of evidence is to be found in Chapter
27, MCM 1969 (Rev.), and it is here that the bulk of military evidentiary
rules are set forth. In addition, other chapters of the MCM deal with
matters related to the law of evidence.

The MCM either in Chapter 27 or other chapters, could .not interpre:
e#ch point of the law relating to evidence. This is a continuing process.
For that reason the Courts of Military Review and Court:of Military .

Appeals, (hereafter abbreviated CMR and COMA respectively) were established
to interpret points of law on particular issues. In effect, then, they

have the function of making rew laws through their interpretation of existing
law., 1If a point of law is not covered in the MCM, or 1if it is not clear, in
many instances military trial courts will be able to refer to the decisions
of the CMR or COMA to dilscover what the law 1is. Therefore, in addition to
the MCM, the military judicial system itself is a 'source of The law of
evidence. «

Yet aﬁother gsource of evidentiary law is found in rules of evidence
followed in Federal District courts, or, when not incomsistent with such
rules, the law of evidence as it existed at common. law (unwritten law of a
country based on custom, usage, and judicial decisions) See Pparagraph 137
of the MCM. : , : ,

Lastly, other sources of the law of evidence are to be found in .Federal \
court decilsions interpreting rules of evidence; opinions of the Judge ~/
Advocates General; various administrative publications such as Navy Regulations,
the Manual of the .Judge Advocate General of the Navy, the Bureau of Naval
Personnel Manual, and various orders and instructions; the decisioms of
State Courts; and, finally, Bcholarly works on evidence.

During this course, our attention will be focused chiefly in- three of
the above discussed areas: the UCMJ, the MCM and, decisions by the
military s appellate judiciary. . )

APPLICABILITY OF THE RULES OF EVIDENCE; In a particular trial, che rules .
of evidence may well determine whether or not the accused is convicted or

acquitted. Without the rules of evidence, however, the outcome of trials ,
would be left in doubt and would be inconsistant in their results. . ;
The courtroom would be a place of utter chaos. Thus, these rules, while
some choose to call them "technicalities", are necessary for fairness both
to the government and to the accusged. . :



Para., 137, of the MCM makes its rules of evidence "applicable
in cases before courts-martial. . .," but it does not address itself
to offenses considered at the imposition of Article 15 nonjudicial
punishment. Paragraph 133b(3) requires that the accused be advised °
of his rights against self-incrimination (Art. 31b) at mast or office
hours, 8ince Article 15 punishment is "non-judicial', there is no
requirement at present that the formal rules of evidence should apply.
Nevertheless, in imposing nonjudicial punishment the Commanding Officer
should assure himself that the information which provides the basis for
imposition of nonjudicial punishment is reliablz. - The formal rules of"
evidence do apply to general, special, and summary courts-martial. Each
stage of the court proceeding is controlled by the rules st evidence.

The purpose of the trial is to decide the "ultimate issue", that is,
to decide. the innocence or gullt of the accused with regard to particular
charges and specifications. In order to resolve this ilssue, the govern—
ment has the burden of proving the accused's guilt beyond the reascnable
doubt by the introduction of information or facts.

Besides the ultimate issue of guilt or innocence, there are other'
issues which will arise at trial. For example, one right of the accused
is ‘to have access to the files of the government that pertain to his
case; the law of evidence operates to guarantee that this right is observed.
If the government has not allowed the defense to examine these files, the
government may be prevented from introducing this information at trial.

t

Thus, without the law of evidence, the criminal trial as we know it
would be a very disorderly proceeding. Without 1it, information received
at trial would be unreliable and, many of the rights afforded an accused
in a criminal proceeding would be denied.

THE FORMS OF EVIDENCE

Evidence can be divided into three basic categories' oral evidence;
documentary evidence; and real evidence.

1. Oral evidence. Oral evidence is the sworn testimony received at
trial., The fact that an oath is administered is some guarantee that the
information related by the witness will be trustworthy. If the witness makes
statements under oath which are not true, he runs the danger of being
prosecuted for perjury. There are, however, other forms of "oral" evidence.
For example, if a witness makes a gesture or assumes a position in oxder

~ to convey information, this too is a form of "oral" evidence from the .stand-
point of a broad definition of the term, Generally, witnesses will be abile
to relate what they actually observed, heard, smelled, felt, or experienced,
either through oral testimony or by acting out what they know as a result of
thelr sensory perception.

i-3
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2. Documentary evidence. Documentary evidence is usually a writing that
is offered into evidence. TFor example, an accused is charged with making

a false report. The government, in order to prove its case, would want to
introduce the writing in evidence. Another example involves unauthorized
absences. A servicemember abserits himself from his command. In order to '
prove that he was absent from his command, the government introduces a
gervice record entry from the accused's Bervice record as proof of this fact.

3. Real evidence. Any physical object which is offered into evidence
is called "real evidence." For example, a murder weapon gy pistol-—
could be offered to establish what means was used to take the life of the

victim, ,

4, Demonstrative evidence. While strictly speakiag, there‘are three
main forms of evidence, a category of real or documentary evidence appears in
the form of "demonstrative evidence." A good example of demonstrative
evidence is a chart or diagram of a particular location. Often courts have
problems forming a mental picture of a location or object which is not
readily available for introduction into evidence. A chart, diagram, map or
photograph may be used in.this regard to help construct a mental picture of
the subject matter. Partly documentary and partly real, evidence in this
form is frequently categorized separately from the three basic forms of
evidence. ' : Co

TYPES OF EVIDENCE. At trial, any form of evidence may be introduced. It

is introduced to prove or dieprove a fact in issue, but -how do they do this?
This is where the types of evidence are involved. All evidence will operate
to prove -or disprove a fact in issue, either directly or circumstantially. -
Direct evidence and circumstantial evidence may take any~of the forms al-
ready discussed. : :

1. Direct Evidenece. Evidence 1s directly relevant if 41t tends directly,
without recourse to other inferences, to prove or disprove a fact in
issue. Tor example, a confession from the accused that -he is the per-
petrator of the alleged offense, is direct evidence that he did it«

2. Circumstantial evidence. Circumstantial evidence; on the other hand, is
evidence which tends to establish a fact from which a fact in issue may be
inferred. For example, a pistol found at the scene of the crime and imscribed
with the name "John Jones" 1s .only circumstantial evidence that--he was ever

at the scene or that the pistol is his. The pistcl may not be his at all,

or this pistol which is his, may have been 1ost, stolen, ete. ‘

Circumstantial evidence is not inherently inferior to direct evidence.
If the trier of fact is convinced of the accused's gullt beyond a reasonable
doubt, the fact that all evidence was circumstantial will not dictate an
acquittal. :

ADMISSIBILITY OF EVIDENCE. Apart from the forms and types of evidence,

is the subject of admissibility of evidence, with which, in fact, the re-
mainder of this course will concern itself.. When will certain matters be

?/:

admitted into evidence? When will they mnot?



Admisgibility'depends on three factors: authentiéity, relevancy
(materiality); and competency. For evidence to be admissible, it
must meet each qualification or test. «

1. Authenticity. The term authenticity refers to the genuine

character of the evidence. Authenticity simply means that a piece! of
evidence 1s what it purports to be. To illustrate this, consider the

three forms of evidence. TFirst, with regard to oral evidence, conbider

the testimony of a witness. We know that his testimony is what it purports
to be by virtue of the fact that he has taken an oath to tell the truth,
the whole truth, and nothing but the truth. He identifies himself 4s John
Jones. This 1s John Jones' testimony. Next, consider a piece of documentary
evidence, a service record entry for example. How do we know that the
service record entry is what it purports to be?. Sometimes ‘the custodian of
the record, the Personnel Officer, will be called to "identify" the -
service record entry. He will testify under oath that he is the custodian
of the record and that he has withdrawn a particular entry or page from
the service record and that this is in fact that entry or page. Again, .

it is established that the service record entry is what it purports to

be. Lastly, with regard to real evidence take, for example, a pistql which
was recovered from the person of the accused as the result of g search by

a police officer, The police officer 1s called and sworn as a witness.

He gives testimony with regard to the circumstances of the search. Finally,
he is presented with the pistol, and he identifies it, perhaps from the
serial numbers, or perhaps from a tag he attached to the pistol at the time

it was seized. His testimony establishes that the pistol is what it purports

to be.

Testimony 1s not the only way to authenticate certain types of evidence.
For example, in the case of documentary evidence, a certificate from the
custodian may be attached to a particular piece of documentary evidence.
The certificate establishes that the document 1s what it purports to be. The
judge may judicially recognize the fact that the authenticating certificate
wag in fact signed by the custodian. Once this is done, the certificate
takes the place of a witness. In effect, the certificate speaks for itself.
Of course, another way to achieve suthentication 1s to have the trial counsel
and the defense counsel agree that a certain item sought to be introduced
into evidence is what it purports to be. The accused must comsentto the
"agreement'". This type of agreement is called a stipulation which must be
accepted by the court in order for it to be effective in the case., |

2. Relevancy (materiality). The term relevancy means that. the;infor-
mation must reasonably tend to prove or disprove any matter in lssue. The
question or test here is, "Does the evidence aid the court in answering
the question before it?" :

Notice that the term, "materiality" is included after the terﬁ
"relevancy". Essentially, in c¢riminal law they mean about the same thing,
and will be so considered in this text.



To demonatrate the meaning of relevancy, consider & situation -
in which an accused is charged with theft of property of the United . —
States. In most cases, the fact that he beat his wife regularly
would probably have nothing to do with his .theft of property of
the United States. Therefore, any cestimony to this gffect would
be objectionable as irrelevant.

3. Competency. "Competent", as used .to degcribe evidéence, means

that the evidence 1s relevant material and not barred by any exclus-
ionary rule. It is admissible as fit and appropriaie proof in a
particular case. Several other considerations bear on thig détermination.

a, Public policy First, the evidence sought to be introduced must
not be contrary to public policy. The exclusionary rule is.a recognition
by the courts that in certain instances .there 1s 4 public policy that
requires the exclusion of certain evidence because of a counter-balancing
need to encourage or prevent certain other activity or types of conduct.
The exclusionary rule in action will be discussed at length 1in subsequent
chapters of this text as it relates to evidance obtained in violation of
article 31 UCMJ (chapter III), and evidence obtained in violation of the
law of search and seizure (chapter IV). Additionally, this concept acts
to further certdin relationships at the expense of excluding certain
evidence, 8.8., the husband-wife privilege precludes the calling of one
spouse to testify against the other, Similar privileges" protect the
relationships of attorney-client and clergyman-penitent. There 1§ no such
protection afforded in military,law‘to a doctor and his patient.

b. Reliability A second exclusipnary factor which relates to
competence is that of reliabllity. Evi&ence.which is hearsay, (an. out of
court statement offered in court for the préef of its contents) is
inadmissible. The best evidence rule: peftaina te business record entries,
and the rule states that the highest and’ best evidence of the business
entry is the original. Unless it can be shown that the or iginal is lost,
destroyed, in the possession of the accused, or otherwise accounted for,
the party desiring to produce and prove the contenta of a business record
‘must produce the original. These rules exist with one purpoae in mind:
evidence which is offered must be reliable.

¢.  Undue prejudice. The third consideration with regard to
competence rests in the area of undue prejudice. Here, such matters as
prior convictions and inflammatory matters may not be received in
evidence~ ~ to prove or disprove an issue at trial,

Therefore, competen;v is in fact a test of whether or not something
is admissible, but, more t\gn this, it 18 a matter of whether or not the
evidence can meet three . gests. public policy, reliability, and undue
prejudice. Taet ‘ :
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Formula:

The witness must

be sworn

The witness must
be generally
competent to
testify

~ Infant?
~ Insane?

T <>

A+R+C=AE"

DOCUMENTARY

/ &0 '
T

1. Witness - 1, Identifica-

2. Self-authenti- tion.
cation 2. Chain of

3. Stipulation Custody -

o

4. Judicial Netic

5. Attesting/Au-
thenticating
Certificates

The offered evidence must assist the court
in determining an issue properly before it;
otherwise it is irrelevant.

’ 7
Public Poliey, E.G., 11, Unwveliability, E.G,,
1. Self-incrimination 1. Hearsay
2. Martial Privilege 2. Opinion

3. H - W Communication
4. Clergyman-Penitent

3. Best Evidence Rule.

Communication
Attorney-Client
Communication
Illegal S. & S.

III. Utidue Prejudice, E,G.,

1. Prior convictions
2. ‘Inflammatory matters

~~—w= only Admissible
evidence shouid
be considered by
the court,

70

LLd



SECTION ONE -
CHAPTER 11

ORIGINAL - EVIDENCE, THE HEARSAY
" RULE, AND THE EXCEPTION 7O
THE HEARSAY R |

W lon Lo ©

A SURVEY




Basic Military

- Justice Handbook
Rev 1/76
MC 3-76

SECTION ONE
CHAPTER II
ORIGINAL EVIDENCE, THE HEARSAY RULE, AND THE
EXCEPTIONS TO THE HEARSAY RULE: |

A SURVEY
GENERAL. By referring to the diagram in the previous chapter, it can
be seen that hearsay is a factor which affects the competency of
evidence., Without anything more, hearsay, standing alone, is unreliabla,
and courts cannot consider it. However, because much of the information
which courts do consider falls within the area of exceptions to the hear-
say rule, it will be our task to examine the nature of hearsay; to be able
to distinguish between hearsay and original evidence; and to be able to
- identify and recognize exceptions to the hearsay rule. As a legal officer
or a discipline ofiicer, this is important because -- at least at the prelim-
inary stage ~~ it will be you who advises your commanding officer on the
evidence which is avallable against a particular accused. If the bulk of
your evidence is composed of hearsay, and is not within any of the admis~
sible exceptions to the hearsay rule, it might well preclude prosecution
of a particular case or require consideration of administrative alternatives
which may alleviate the necessity of complying with the hearsay rule. :

How manyptimes have discipline, legal, or commanding officers said,
"Can't we just go (to trial) on sworn statements?" The answer is no,
but the question would never have been asked had they understood the
requirements of the hearsay rule,

HEARSAY AND ORIGINAL EVIDENCE

1. Hearsay. Hearsay may be defined aes 2 statement which 1s offered in
evlidence to prove the truth of the matters efated therein, but which was
not made by the author when a witness before the court at the hearing in
which it 1s 80 offered. For example, A tells B that he (A) =zaw C shoot
D. B attempts to repeat A's story as a witness in the prosecution of D,
Immediately, opposing counsel will rise and object to B's testimony

as hearsay. The author of the statement is A, but A is not the witness
before. the court. B could have misunderstcod what A told him. Yet we
are asked to accept what B.'says that A told him as the truth. The
fundamental principle underlying the general rule (that hearsay ghall not
be admitted in eyidence in a trial by court-martial) is the fact that in
a criminal prosecution the law requires that the testimony of the actual
witness —- A in this case -- be taken before the court. It must be taken
before the court to ensure that at the time the testimeony is Oiven that
the witness is sworn, he is available for cross~-examination, he can be
scrutinized by the court and the partiles to the trial, and he is avallable

to: confront the accused. /\fL’



Remember, however, that a hearsay statement is one which ie offered for the
truth of the matter stated therein.

2. Original evidence. A statement introduced to show that it was made,

and not for its truth, is original evidence. Like hearsay, original evidence
can be in the form of a statement or am act which is equivalent to a statement
(e.g., a nodding of the head, etc.), but there is one key difference. With
original evidence, we are introducing a statement merely to show that it

was made, not to prove the truth of that statement. For "example, A and

B are engaged in an argument. C overhears A say to B, "B, you are a
sonofabitch.”" Here C could testify as to what he heard A tell B, Like-
wise, B could testify as to what A told him. Here, the parenthood of B

is not in question. What we are trying to show is the fact that A made

the statement. The fact of his making the statement might go to prove
circumstantially that A was very angry at the time he made the statement.
Para. 139 of the MCM provides additional explanation and examples. '

EXCEPTIONS TO THE HEARSAY RULE.  As a general statement, hearsay, because

of its unreliable nature, is excluded from consideration by a court-martial.
Yet, over the years, courts found that it was impossible to exclude all '
types of hearsay, since some types of hearsay were more reliable than other-
types. Therefore, exceptions to the hearsay rule developed. We will
consider each of these exceptions'briefly. - These exceptions are:

- Confessions and Admissions -

Statements of comspirators and co-actors
" Spontaneous exclamations : o
' Statements’ of motive, intent, state of mind or body , \#/‘

." Dying declarations
Business records
- 0fficial records
- Past recollection recorded
* Depogitions
Former testimony

1. Confesgsions and Admissions. A confession is an out-of-court statement
made by an accused which admits each and every element of the'!'offense charged.
An admission is an out of court statement made by an accused which.may

admit part of an element, an element, or more than one element of the-

offense charged but which falls short of a complete admission to every
element of the offense charged. Confessions and admlesions are out of court
statements introduced for the truth of the matters contained theredin.

They are hearsay, but while they are hearsay, they constitute one of the
major exceptions to the hearsay rule. . ; :

- Each year, a large number of convictions are made possible because
of the existence of a confesslon or admission by the accused. Confessions
and admissions are trustworthy because of their inculpatory nature, i.e.,
an accused would not admit to a crime or the elements of a crime .unless:
his statement were true-- or at least this is one explanation which has
been forwdrded with regard to overcoming the problem of reliability.

.
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Confessions and admissions are commonly known as "inculpatory"
statements. Their content implicates the accused as the perpetrator
of a crime. "Exculpatory" statements, on the other hand, are state-.
ments which would exonerate the accused of the wrongdoing. Normally,
exculpatory statements (e.g., a denial of a pargicular wrong doing)
are not admissible as exceptions to the hearsay rule., However, if
the prosecution introduces the incriminating part of a confession or
‘admigsion, the accused is entitled to offer the exculpatory or" self-
serving part of the confession or admission.

Undexr certain circumstances, silence may constitute sn admission.
For example, 1f a person makes an allegation against an accused under
circumstances which required the accused to make a denial of the accuracy
of the imputation, his silence will support an inference that he thereby
admitted to the truth of the imputation. To illustrate this, suppose A
is lyipg on the fldor in a pool of blood and B is standing over A with a
pistol in his hand. A's wife, C, enters the room and screams, "B, you have
killed my husband."” B says nothing but lowers his head and later begins to
¢cry., B acquiesced in C's statement. y .

2. Statements of conspirators. A statement, including non-verbal conduct
amounting to a statement, made by one comspirator during the conspiracy and
in furthevrance of it is admissible in evidence for the purpose of proving the
truth of the matters stated against those of his co-comspirators who were
parties to the conspiracy at the time the statement was made or who became
parties to the conspiracy thereafter. To be admissible, the ‘statement must
have been made in furtherance of the conspiracy. However, often a confession
by a co-conspirator 1s made only after the comnspiracy is over. In such a
case his confession is admissible only against himself. In such a case this
confession is entirely inadmissible in a joint or common trial unless (1)
references to the co-accused are deleted or (2) the maker of the statement is
subject to cross—examination.

This exception to the hearsay rule applies only to statements made.at
the time of the conspiracy “In furtherance of the conspiracy. C overhears
A and B plotting their robbery of the First -Nationmal Bank. C could relate
their statements made ag part of the comspiracy at B's trial. Likewise,

A could relate B's remarks in pursuance of the comspiracy at B's trial.

3. Spontaneous exclamations. An utterance concerning the circumstances of
a startling event made by a person while he was in such a condition 'of
excitement, shock, or surprise, caused by his participation iIn or observation
of the event, as to warrant a reasonable inference that he made the utterance
as an impulsive and instinctive outcome of the event, and not as the result
of deliberation or design, is admissible as an exception to the hearsay rule
to prove the truth of the matters stated. & sgpontaneous exclamation, to be
‘admissible, requires independent evidence of the exciting, startling, or
surprising event. However, it is not necessary that the act charged and the
exciting, startling, or surprising event be one and the same.




To cite an example of a spontaneous exclamation, suppose A and B
have engaged in a knife fight. B stabs A and leaves the scene. Immed-
iately, C happens upon the scene and sees A lying in a pool of blood. gasp-
ing "B stabbed me in the arm, call an ambulance.” A's:. statement to C
would qualify as a spontaneous exclamation. C could testify as to what A
told him,  Suppose two days after B stabbed A, A decides to report it to
the police. A leisurely makes his way to the police station and says, "B
stabbed ne, " This would not qualify as ' a spontaneous exclamation.

Usually, a spontaneous exclamation is made on the spur of the moment
as part of a transaction or a reaction to an event. The opportunity{for'
the declarant to reflect on what he is saying or to fabricate 1s minimal.
Thus, the-law of evidence will allow this type of hearsay in evidence as-
an exception to the rule beoause of the apparent reliability of the state-
ment. .

4. Statements of motive, intent, state of mind or body. If a state~-
ment is made under circumstances not ‘indicative of insincerity and dis-
‘closes a relevant and then existing motive, intent, or state of mind or
body of the person who made the statement, evidence of the statement. is
admissible for the purpose of proving .the motive, intent, oY, state of mlnd
or body so disclosed. : :

Tomqualify under this exception, the statement mustﬂalrectly show
the state of mind or body of the declarant. The state of mind or body or
motilve or intent must exlst at the time the statement is made; . it nust
~be a "present" state which existed contemporaneously with the statement.

| , “his is true even though the act may be: accomplished in the future. For

‘example, A is heard to say, "I am going to 'get' B ‘tonight." ‘When & made
the statement in the presence of €, C observed A brandishing his '"Crowfoot" -
stainless steel switchblade knife and observed a twisted smile on A's face.
This statement would be admissible to show A's intent with regard to the
murder of B for which A is on trial. : SR

With regard to the accused, several special rules apply to this
exception . - First, a statement of the accused which otherwise meets the
requirements of this exception, is admissible whether it is. favorable or
unfavorable to the accused. Evidence of statements of the accused not
made under circumstances indicative of dinsincerity and tending to show a
consclousness of innocence on the part of the accused 1s admissible. This

is true whether the statement of the accused was made before, during or after

the alleged offense.

Statements of motive, intent, or. state of mlnd or body when‘made by
persons other than the accused are generally admissible as exceptions to
the hearsay rule. However, where such statements -—- made by the victim,
for instance ~- are accusatory iIn nature, they are not admissible.  For
example, suppose the victim said, "I'm not feeling well; I'think A is
poisoning my food." The accusation that the victhn ‘thought that A was
poisoning the victim's food would be inadmissible. And note that such a
statement does not qualify as a "spontaneOus exclamation, aS,disQusSed .

above )
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Suppose the statement whiech we wish to attribute to A was made by
B. B's statement as to his state of mind, for instance, would be inadmissible
unless A adopts it. For example, A says, "The CO is a SOB; somebody ehould
throw him overboard." And B, who is present at this statment's uttering -
says "Yeah, that's for sure." Shortly thereafter the CO is thrown over-
board and B is on trial for it. A's statement WOuld be admissible against
B because of B's acquiesence therein.

"It must be remembered that whenever statements of motive, intent, or
state of mind or body are sought to be admitted into evidence as exceptions
to the hearsay rule, there must be a showing that they were made under
clrcumstances not indicative of insincerity. In other words, under circum—
stances which would not indicate that the author fabricated the statements
for some particular purpose other than to actually relate the motive,
intent, or state of mind or body.

5. Dying Declarations. Statements made by the victim while in extremis

~ and while under a sense of impending death are known as dying declarations,
and they are admissible as exceptions to the hearsay rule in trials for
homicide or for any offense resulting in the death of the alleged victim.

Suppose, however, that the offense did not result in the death of the
victim. For example, A sees B steal his watch. A hurries over to tell CID,
but on the way A is run over by an automobile driven by C. In the hospital,
A knows that he is dying amd makes a statement to that effect. He also
states that B was the culprit who stole his watch. This is not a dying
declaration because there is:no immediate relationship between ‘the death of
the vietim and the ¢ffense charged. :

The introduction of a dying declaration must be preceded by an offer of
proof that establishes the existence of those conditions that render the
declaration admissible. This may include facts relative.to the mental and
physical condition of the victim, the nature and extent of wounds that make
obvious the impossibility of survival, the declarant's own conduct apd state- -
ments, and the receipt of the last rites of the church of his faith. However,
there need not be a belief or apprehension of immediate and instant aeath
It is the "impression of the impending death" rather than the "rapld succession
of death" that makes for admissibility,

Dying declarations must be complete statements. This does not mean
that the declarant must state every element of the crime, but it does mean
‘that the statement must be complete as far as it goes. . For example,
suppose the declarant could only utter the name of a frlend and nothing more.
From this, we would have no way of knowing if the friend killed the declarant
or that the declarant simply wanted to have his friend by his side durlng his
last moments. This is an incomplete statement.

I



The declarant does not have to personally make the statement or . PN
declaration. 1In some instances the declarant may be unable to speak; -
he may only be able to make some gesture such as blinking his eyes or
nodding his head in response to questions posed by another person.,:
However, in these situations, the actions of the victim will constitute
dying declarations and will be admissible as exceptions to the hearsay
rule. Remember that hearsay is not limited to verbal statements. ‘Hear-~
say may be in the form of verbal communications, writing, or gestures -
in fact hearsay encompasses any form of communication.

6. Official Records. A writing made as a record oi a fact or event,
whether the writing is in a regular series of record$ or consists of a
report, finding, or certificate, is admissible as ev1dence of the fact or
event, if it.was made by any person within the scope @f his official O
duties and those duties included a duty to know, or t@ ascertain through '
appropriate and trustworthy channels of information, t&e truth of the fact

or event,; and to record such fact or event. It may be'inferred that a

person who had the duty to make the record performed hig duty properly,

and once the officlal record, foreign or domestic, is ppoperly authenticated,

it may further be inferred that the above requirements @re met. '

In other words, once it is shown that the record is an offieidl record
and it has been properly authenticated, it'may~be infer%ed that it was
properly made.

Official records may be made in many. ways, and the.&brd "writing

used in the definition of an official record refers to every meaus of - \JJA
recording data upon any medium. magnetic recordings, da@a cards, {'
microfilm, etc. o . . _\

. o 3 : ‘

It is important that we recognize that many records in the military o
have the character of official records. ' For example, servyice-record = . }
entries -— UA entries -~ may be viewed as official reccrdé in a great R
number of courts-martial these entries are used to prove he absence
of the accused. Likewise, a Shore Patrol Report is also @mofficial
record, However, in the case of the Shore Patrol Report 1% should be
pointed out that this record is made with a view principal.i7 toward
- prosecution, Because it is made with a view primcipally % ard prosecu~
tion, it may not be used as an exception to the hearsay ruzg; On the

other hand, a UA entry in a service record is not made prinddpally with

" a view toward prosecution. It serves to reflect a number oﬁ things:

troop strength, entitlement for creditable service, entitl :
and allowances, a basis for determining whether a particular
incurred in the line of duty, etc. Thus, this entry which is\required
by service personnel manuals reflects much’ more than an offen’ ~report
made for the purpose of prosecution. ,

7. Businegs Records. A business entry includes any writing ¢e record,
whether in the form of any entry in a book or otherwise, made’ 45 a memo-

randum or record of any act, transaction, occurrence, or event ind is
“admissible as evidence of the act, transaction, occurrence, or vent ,
if made in the regular course of any business, provided it was’

2-6
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regular course of the business to make the memorandum or record at
the time of the act, transaction, occurrence, or event or within a
reagonable time thereafter. All other circumstances of the making

of the writing or record, including the lack of '‘personal kndwledge

by the entrant or maker, may be shown to affect its weight, but these
circumstances will not affect its admissibility. Also, the term
"business" can be any business, profession, occupation, or calling of
any kind. i

Strictly speaking, the government is one of the biggest businesses
we have. Many entries, used on a daily basis by the military, are
business entries (service record entries, travel claimg, personnel
claims, etc.).

7

With regard to both business entries and official entries, ‘each 1is

made in the normal course of events, and, as such, they are considered to

- be trustworthy. Even though the person actually making an entry (e.g.,

a clerk, personnelman, keypunch operator, etc.) may not have personal
knowledge of the fact or event recorded, established procedures for
recording this information guarantee 1lts accuracy. In other words, the
source of the information itself is reliable so long as the entries are
made in conformance with the requirements for official or business records.
There are times when a document which should be an official record but
cannot so qualify is admissible as a business record. TFor example,

-assume . that the regulations require that service record book ‘entries be

signed by the CO with his name typed below the signature. But €DR A, the
CO0, always just types his name on them. In all other respects the entries
are corréct, and he always does it this way.. These entries would not be
admissible as official records because not prepared in accordance with

applicable regulations, but they would be admissible asg bus;gess”records.

8, Past Recollection Recorded. In some instances, a person may witness
an event and record the facts from his own knowledge. Later, when the
same person is called upon to testify at a trial, he will have forgotten
some or all of the facts which he originally-observed and recorded. From
his own memory, the witness will be unable to recall the facts and events
he observed no matter how hdrd he tries. Even looking at the facts and
events he recorded at the time of the incident or shortly thereafter will
not serve to refresh the witness' complete recollection. This would be -
particularly true where, for instance, the witness observed something
bearing the serial number 24356876245764323456MXK. No matter how hard

'he tried, he would be unable to recall this identifying number unless

he had a photographic memory

Paragraph 146 of the MCM allows the introduction of this iInformatiom iu

in the form of memoranda, provided the witness is able to testify that,
at the time of his making the memorandum, it represented his knowledge
at a time when his recollectlon 'was reasonably fresh as to the facts.
or events recorded. Further, it must be shown that the witness is
unable -- even after attempting to refresh his recollection from the
memorandum -“:to recall the facts or events completely. However, there
need not be a total faillure of the witness' memory in order to qualify.
the memorandum for introduction into evidence. Further, the witness
need not have made the ' : /ég
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memorandum himgelf, but, if he did not make the memorandum, it must be

shown that the witness found the memorandum to be correct at.a time N~y
when his recollection was reasonably fresh as to the facts or eyvents

recorded. i

9. Depositions. A deposition is the testimony of a witness in response to
questions submitted by the party desiring the deposition and by the opposite
party, which 1s reduced to writing and taken under ocath before a person
empowered to administer oaths. Depositions normally are taken to preserve
the testimony of witnesses whose availability at the time of the trial
appears -uncertain. The qualifications of counsel and the rights of the
accused to counsel for the taking of a deposition are the same as those
prescribed for trial by the type of court-martial before which the deposition
is to be used. The accuséd and his counsel, with whom he has established

an attorney and client relationship, shall be present at the taking of any
deposition unless the accused consents to the taking of. the deposition in -
the absence of himself, his counsel, or both.

Depositions are an exception to the hearsay rule. The witness, is under
oath, and both counsel and the accused have a right to be present. However,
there is one significant difference between the testimony of a witness at a
deposition and the testimony of a witness in courty~ This difference is the
fact that the members of the court and .the judge 41111 be unable to observe
the witness. This may be very important, partizularly in view of the fact
that a witness' personal demeanor in court may be closely linked to, his
worthiness of belief. ‘ .

When it appears that a witness will be unavailable, many commands will haed
make the easy observation, "Then why not -take depositions?" Article 49(d)(1)
of the UCMJ provides that a deposition may be taken where it appears that a
witness resides beyond the State, Territory, Commonwealth, or District of
Columbia in which the court, commission, or board is ordered to sit, or
beyond 100 miles from the place of trial or hearing. However, notwithstand-
ing this provision, COMA has stated that to allow Article 49(d)(1) to control
the admissibility of depositions might result in their -routine admission in
many courts-martial in derogation of the principle that depositions are an
exception to the normal rule of live testimony. In other words, depositions
are an exception to the rule that the witness must be produced. The right
of confrontation -- the right to have a witness present in court and to meet
him face to face -~ is an essential right guaranteed by the Constitution.
Depositions are allowed only in cases of extreme necessity.  Thus, the
easy answer of taking depositions, while a well recognized exception
to the hearsay rule, is not as easy as it might seem. This accounts for the
fact that depositions are used only sparingly, particularly if the-defense
has interposed an objection to their use. , , o
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10. Former Testimony. Where a witness has testified at any trial by
court-martial or civilian proceeding where tlke issues were subsgtantially
the same, this testimony given at the prior proceeding may, when properly
proved and establighed to be otherwise admissible, be received in evidence
at a subsequent court-martial where it appears that the witness is dead,
insane, or too ill or infirm to attend the trial; that the witness is not

. amenable to process or mot otherwise available to testify at the trial;

oy that military necessity prevents the witness from being available at
trial. Former testimony is an exception to the hearsay rule. Additional
requirements for the introduction of former testimony include an opportunity
on the part of the accused to be adequately represented by counsel and

to confront and cross—examine the witness. Also, former testimony given

at a preliminary judicial hearing, such as an investigation conducted under
Article 32, UCMJ, of an allegation against the accused is admisgible under
the same conditions as testimony given at a former trial of the accused.

Again, former testimony is admissible in only a limited number of
gituations, and, for that reason, it is not widely used in trial by
courts-martial, Nevertheless, it constitutes an exception to the hearsay
rule. ‘ ‘

There are other exceptions to the hearsay rule, however, the foregoing
constitute the major exceptions. From the above, it ig apparent that
not all hearsay is. inadmissible. However, when cdnsidering whether or not -
a case should be referred to trial, one cannot be too careful to take stock
of the available evidence to determine if sufficient admissible eévidence
exlists to warrant referral. In this regard, it is important to koow what is
and what 1s not admissible.

- it g v .




\./

| SECTION ONE -
CHAPTER 111

ARTICLE 31
- OF THE CODE -
AND THE

RIGHT TO COUNSEL

f;f;\\s//// :

A



./

Basic Military
Justice Handbook
Rev 1/76
MC 4-76
SECTION ONE ..
CHAPTER III

ARTICLE 31 OF THE UCMJ AND THE RIGHT TO

" COUNSEL

ARTICLE 31 OF THE UNIFORM CODE OF MILITARY JUSTICE.
1. Text. B
‘Art. 31. Compulsory self-incrimination prohibited

(é) No person subject to this chapter may compel
any person-to incriminate himself ot to answer any
questions the answer to which may tend to lncriminate

him.

(b) No person subject to this chapter may interrogate,

or request any statement from an accused or a person
suspected of an offense without first informing him of

the nature of the accusation and advising him that he

does not have to make any statement regarding the offense
of which he is accused or suspected and than any statement
made by him may be used as evidence against him in &

trial by court-martial.

(c) No person subject to this chapter may compel any
pergon to make a statement or produce evidence before any
military tribunal if the statement or evidence is not
material to the issue and may tend to degrade him.

(d) No statement obtained from any person in vioclation of

this article, or through the use of coercion, unlawful in-

fluence, or unlawful inducement may be received in evidence
against him in a trial by court-martial.

2. General discussion. From the text of Article 31 of the UCMI, four
important points can be gleaned, TFirst, section (a) of Article 31

- prohibits any person subject to the UCMJ from compelling any other person

to incriminate himself. Secondly, section (b) requires persons, subject
to the UCMJ to give a specific warning to an accused or suspect:before
interrogating him, Section (c) proscribes compelling witnesses to

produce evidence that is not relevant and which is ‘degrading. Finally,
section (d) gives added protection in the form of excluding from con-

sideration by a court-martial any evidence obtained in violation of sections

(a), (b), or (¢) or as the result of coercion, unlawful influence, oz
unlawful inducement.
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Under certain circumstances, 1is tha production of a liberty card
or pass protected by Article 31(b)? Can a Chief who suspects a service
member of having marijuana in his pocket ask him to produce what is in
his pocket? Can a service member suspected of using drugs be required

‘o produce blood or other body fluids 1f these fluids will be used in

a court-martial? In each case, the appellate court system in the military
has declded that these acts are entitled to the protection of Article 31(b).
We shall see why presently.

3. Rationale for Article 31. Article 31 is neither new, nor. the product
of a congpiracy by military lawyers to impede the efficient operation

of a command. "There 1s some evidence of the privilege (against self
incrimination) in early colonial America. . . /T/he privilege in regard
to an accused was fairly well established in the New England colonies
before 1650 and in Virginia soon after. 1In any case, it was inserted

in the constitutions or bills of rights of several American states before.
1789, . " E. W. Cleary, McCormick's Handbook of the Law of Evidence

247 (2d ed. 1972).

Subsequently, the self-incrimination provision wag incorporated in
our Fifth Amendment: "No person . . .shall be compelled in any eriminal
case to be a witness against himself. . . ." ;

Thus, Article 31 has been "handed down", 86 to speak, and for good .
~ reason, The object behind our entire criminal system is to do justice, ’

and in this context public policy demands that the government prove the
individual gullty, not that the individual prove himself innocent.

Given the proper set of conditions, any individual might be compelled to
confess to a crime for which he is blameless. However, this would only
result in a system in which there was no justice -~ a system so arbitrary
that it would lack any public support and would depend on foree rather than
respect for its existence. Such a system would be doomed to failure.

In the military system, Article 31 provides a definite standard and
set of rules which govern the admissibility of confessions and admissions.

4. Zo which Interrogators does Article 31 apply? The. warning requirements
contained in Article 31(b) .require a "person subject to this chapter /UCMI/"
to advise an accused or suspect properly prior to conducting an inter—
rogation or requesting any statement from him.. The term '"person subject to
this chapter', has been the subject of some zgnfusion.  Basically, ‘all
military personnel, when acting for the military, nust . operate within the
framework of the UCMJ. Thus, where a naval officer who operated a music
store was told to be on the lookout for stolen accordions, COMA held that
the officer (on active duty) had a duty to "warn" naval personnel who

came into his music store (seeking to sell what he believed were the -
stolen accordions) before questioning them.

Whether viewed ftom the standpoint of the accused or that of his
interrogator, it is obvious that Lieutenant Gallagher was under a duty to
advise both sailors of their rights under Article 31, prior to questioning
them concerning the stolen musical instrument. ' "He was a person subject
to this chapter interrcgating an individual whom he 'suspected of an ,
offense'. In fact, it is patent from his testimony... that NjL



Lieutenant Gallagher conversed with the accused and .his companion for the
expregs purpose of obtaining incriminating admissions from them." United
States v. Souder, 11 USCMA 59, 61, 28 CMR 283, 285 (195,,. o

On the other hand, when military personnel are acting in purely private
capacities, no warning is required. Therefore, where a service member
seeks to obtain his own property stolen by another, by questioning the
thief, also a service member, no warning is required. However, the
provisions of Article 31(d) are still applicable, even in these circumstances,
if coercion, unlawful influence or unlawful inducement are involved.

4ince the Naval Investigative Service, although manned by civilian
investigators, is, like the Marine Corps' Criminal Investlgation Division
an extension of the military operating pursuant to military direction and
.‘and control, bo;h NIS and CID are required to administer Article 31(b) -
warnings prior to interrogating or questioning a military accused or
suspect. When they are agents of the military, other civilian investigators
and base security police also fall within the same rule which applies
to NIS and CID; they must warn an accused or suspect of his Article 31(b)
rights, Additionally, Article 8 of the UCMJ contains the following
provision: "Any civil officer having authority to apprehend offenders lunder
the laws of the United States or of a.State, Territory, Commonwealth, or
possession, or the District of Columbia may summarily apprehend a deserter
from the armed forces and deliver him into the custody of those forces."
With regard to the FBI's apprehending deserters, COMA has specifically
held that no Article 31(b) warning was required prior to apprehendinga
suspected deserter. The following 1anguage from that case is illustrative

of the law in this area:

"FBIL agents who are apprehending deserters are not required to warn
them of their rights under Article 31, UCMJ." U.-S. v. Temperley, 22 USCMA
383, 47 CMR 235 (1973). A close look at this case 18 necessary to see: '
precisely what is authorized. All that COMA allowed to be done was to’
ask the utimately accused person questions about his identity without -
advising him of rights under Article 31. The FBI agents here approached
Temperley and asked him if his name was "Mr. John Charles Rose". and
he replied that it was. It was only after this conversation and the
determination that "Mr. Rose" was actually Temperley that he was apprehended
and taken into custody as a deserter wanted by the armed forces. This
initial conversation, including the use of the alias by the accused was
held to be properly admissible evidence, relevant to the charges of desertion.
The court did go on to say, however, that when they have taken the individual
Into custody or otherwise deprived him of his freedom of actiom in any
significant way then appropriate warnings must be given. The warnings required
are discussed in this chapter under the heading "The Right TGYCOunsel.”

Thus, the present state of the law with regard to both the Federal
Bureau of Investigation and domestic civilian law enforcement’ oxficers is
that they are not required to give an Article 31(b) warning priox to
questioning a military man suspected of a military offense so long as they
are not acting directly for the military. It should further be noted that
situations arise where a service member may be investigated by both Federal
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authorities and military authoritiles jointly. However, mereiy because

a parallel set of investigations are being conducted through cooperation by yi
military and Federal authorities does not make one the agent of ‘the other.
Thus, no Article 31(b) warning will usually be required by FBI unless they
act directly for the military. ;

With regard to foreign civilian authorities, how does the Article 31
apply, 1if at all? Case law indicates that in this area, also, unless
foreign -authorities are acting as agents of the military, no Axticle 31(b)
warning 4s required. _ .

As a’general proposition the military cannot eliminate the requirements
of Article 31 by using an agent or an informant .to do that which cannot
be done directly. Consequently an informer could not be used to actively
interrogate a suspect or accused without the giving of warnings. BHut
an informer can ' be placed in a position to observe or listen and then report
what he saw. For example, an informer could be placed in a cell with the
accused, If the accused then makes admissions to the informer, without
interrogation by the informer, such admissions would not be seen as having
been obtained in viclation of Article 31. It is only when interrogation
begins that Article 31 is activated. Similarly, statements made by the
accused to an undercover agent while in a waiting room at a NIS office were
admissible into evidence. The record showed that the statements wqre freely \
made and he was not questioned but made the statements after the agent engaged
him in conversation by pretending to be a criminal engaged in activities
similar to that of the accused. U. S. v. Hinkson, 17 USCMA 126, 37 CMR 390
(1967). ‘ S ’

*

5. Who must be warned? Article 31(b) requires that an accused or suspect
be advised of his rights prior to questioning or interrogation. To determine
if a person is an accused, usually it is a simple matter of determining if
charges have been preferred against him, If so, he is an accused. ' On the
other hand, to determine when a service member is or is not a suspect is
more difficult. The test applied in this situation is whether or not
suspicion has crystallized to such an extent that a general accusation of

some recognizable crime can be formed. This test is objective; thdt is, ' o

courts will review the facts available to the interrogator to determine.
whether or not the interrogator should have suspected.the service member, not
whether he in fact did. Rather than speculate in a given situation, it is

r preferable to warn a potential suspect of his Article 31(b) rights before
;nttempting to interrogate him. As COMA has recently said, a "suspect's
rights to silence under Article 31(b) does not depend on whether he is
quilty, it depends on whether he is a suspect.'
6. The watniqg_as to the nature of the offense. The question frequently
- arises, must I warn the suspect of the specific article of the UCMJ which
he has violated? There is no necessity to advise a suspect of the particular
article violated, but it is necessary to accurately advise him of the offense
or at least the area of inquiry such that he understands what it is he is
being questioned about. For example, Agent Smith is not sure of exactly
what offerse Seaman Jones has committed, but he knows that Seaman Jones
shot and killed Private Finch. -In this situation, ‘rather than advise Seaman
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Jones of a specific article of the UCMJ, it would be perfectly
acceptable to advise Seaman Jones that he was suspected of" shooting and.
killing Prdvate Finch. . .

7. Warning of the right to remain silent. The right to remain silent
is not a limited right in the sense that an accused or suspect may be.
interrogated or questioned concerning matters which do not incriminate
or tend to incriminate him. Rather, the right to remain silent is a
complete right to silence - - a right -to say nothing at all. Concerning
this point, the Court of Military Appeals ‘has said: g :

We are not disposed to adopt the view. . .that.
Artilce 31(b) should be interpreted to require

. +» that the suspect can refuse to auswer only R
those questions which are incriminating. United States
v. Williams, 2 USCMA 430, 9 CMR 60, 62-63 (1953).

8. Warning that anything said may be used against an accused or suspect.
The exact language of Article 31(b) requires that the warning contain a
caveat to the effect that any statement made by the accused or suspect
may be used in evidence against him'in a trial by.court-martial.

In one older case, the interrogator merely advised the accused that any~
thing which the accused said could be used against him. The words, "in

a trial by court-martial", were omitted. COMA held that this was not :
error, .reasoning that the advice was really broader in scope than the
provisions of Article 31. While this might be entirely true, there 1s no
excuse for lack of precision in language when advising an accused or .suspect
of his rights, and many cenvictions have been reversed merely because the
interrogator attempted to advise an accused or suspect "off the top of his
head". The best practice is to utilize the form designed for this- purpose
supplied by the Judge Advocate General of the Navy.

9. Timing. As soon as an interrogator has reason to suspect a service member
of an offense, the service member must be warned. To question.a .service member
without warning him of his rights, then to subsequently advise him of his
rights, will not make his admissions or confession admissible. Likewise,

once an accused or suspect has made a confession or admission without being
advised of his rights (or after being incorrectly advised of his rights)

. followed by a subsequent (proper) warning, any confession or admission he makes

may well be inadmissible. Why? TInitially, the service member suspect has

made a statement without being advised of his rights. This is termed -an "involun-
tary" statement. Next, he is advised of his rights, then makes g second

statement which, for the purpose of this illustration, could be identical

to his prior "involuntary" statement. What assurance does the court have

that the service member did not say to himself, "What the heck, ‘I have

already confessed once; they know all about what I did; I might as well

tell it again". In this situation, there is no clear showing that the:

accused or suspect knew that his first statement could not be used against

him. Thua, the second statement, although preceded by a warning, in all

- o

probabillity will be inadmissible. In order for it to be admissible, the
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trial counsel must make a clear showing that the second statement was

not influenced by the first. Hence, it is essential that all interrogation"

or questioning of a suspect be preceded by appropriate Warnings. This
will eliminate the problem. R

' Another problem in this area concerns the suspect who has committed
several crimes. The Interrogator may know of only one of these crimes, and
properly advise the suspect of his rights with regard to the known offense.
During the course of the interview with the inierrogator, the suspect
relates the circumstances surrounding his degertion (the offense which the
interrogator has warned the accused). In addition, however, the suspect
tells the interrogator that while he was in a desertion status he stole
a military vehicle. As soon as the interrogator becomes aware of the
additional offense, he must advise the suspect of hie rights with regard to
the theft of the military vehicle before interrogating him concerning the
additional violation.

If the interrogator does not follow this procedure; statements with
regard to the desertion will be admissible but statements concerning the
theft of the military vehicle which are given in re«ponse to interrogatlon
regarding the theft must be excluded. : ~

10. Equivalent acts. Up to this point, the reader has probably assumed that
Article 31 concerns "statements" of a suspect or accused. This is correct,
but the term "statement" means more than the written or . spoken word.

First, a statement can be oral or written. 1Im court, if the

"~ gtatement were oral, the interrogator can relate the substance ‘of the

statement from his recollection or notes. If written, the statement
of the accused or suspect may be introduced in evidence by the prosecation.

" Lawyers have repredented many clients who at the NIS Office, after

waiving their right to remain silent and their right to counsel, have

given a full confession. When asked 1f they made a "statement" to NIS,

the clients will usually respond, '"No, I did not make & statement; 1 told
the agent what I did, but I refused to sign anything." Provided the

suspect or accused fully understood his right to counsel and right to remain
silent and was fully advised of his Article 31(b) rights, an. oral confess-

. ion or admission is just as valld for a court's consideration as a

writing. 1If the confession or admission is in writing and signed by the
accused, the accused is hard put to deny the statement or. artribute

it to a fabrication by the interrogator. Thus, where possible, pretrial
statements from an accused or suspect should be reduced to writing, whether

or not the accused or suspect will sign it.

Apart from the words of the suspect or accused, other actions also
amount to statements. At the outset of this chapter, several questions

. were posed. 'Under certain circumstances, is the production of a liberty

card or pass protected by Article 31(b)?" ‘"Can a Chief who suspects a
service member of possessing marijuana ask him to produce what is in his
pocket? . Each of these cases comstitute:"acts" on the part of & suspect

e it e mn’ L

which amount to admiesions.' An example will serve to illustrate this' =

In United States v, Nowli j, 9 uscm 1oo 25 CMR 363 (1958), the i? S
: , L ) o T
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accused was suspected by an air policeman of possessing a falee pass.
" 'The air policeman asked the accused to prodch the pass; the accused

did so and was subsequently tried for posseseion of the false pass. ’
COMA observed: '

L

We conclude, therefore, that the accused's o

conduct in producing the pass at the request ‘ ‘

of the air policeman was the equivalent of ' b
language which had relevance to the accused's

guilt because of its content. (25 CMR at 364)

Under such circumstances the request to pro-

duce amount’s to an interrogation and a reply ; : -

either oral or by physical act constitutes
a "statement" within the purview of Article

Essentially the same situation occurred in United States v. Corsdn,
18 USCMA 34, 39 CMR 34 (1968), except there the accused was suspected of
possessing marijuana and was told: "I think you know what I want; give
it to me." The accused produced the marijuana. His conviction was over-
turned on the basis of the rationale in Nowling. '

Frequently, during the conduct of searches, a suspect may be asked
to point to his locker or to identify an item of clothing. If, as
indicated, the serviceman is a suspect, these acts on his part may amopunt
.~ to admissions. Therefore, care must be taken to see that the puspect is -

warned of his article 31(b) rights.

11. Body fluids. In essence, the same ratiomale which has been applied
to equivalent acts has also been applied to the taking of body f£luids.
Thus, the law is that the taking of blood, urine, and other body fluids
requires an Article 31(b) warning to the effect that the suspect is
- guspected of a specific crime; that he does not have to produce the body
fluid requested, and that if he does produce the fluid it can be subjected to
tests, the results of which may be used against him .in a trisl by court-
martial. U. S. v. Ruiz, 23 USCMA 181, 48 CMR 797 (1974)

N

-

This situation 'is to be distinguished from those in which a physician
orders the taking of body fluids for medical purposes. There, test
results may be used in a criminal trial under the theory that the
-incriminating evidence was dilscovered incident to a good faith medical

examination.

: To compel a suspect to display scars or injur cies, try ont clothing

oxr shoes, place his feet in footprints, or submit to fingerprintiag ,

does not require an Article 31(b) warning, and a suspect does not have N
the option of refusing to do these -acts.  The reason for this rests in ' ”
the fact that these acts do not in or of themselves constitute an

admigsion even though they may be used to link a suspect with a crime.
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12. Applicabilicy to nonjudicial punishment (Article 15) hearings. W,
Paragraph 133(b) of the Manual for Courts-Martial provides, in part. '

‘When the mast or office hours procedure is followed, C f
the accused will be accorded a hearing which shall | b
include the following elemental requirements: ST

(3) Explanation to the accused of his rights
under Article 31(b) of the Uniform Code of Ml]itary
Justice.

£

Clearly, an Article 31(b) warning is required. Thus, if the
accused is going to be interrogated at the Article 15 hearing, he
has the rights provided by Article 31 and he may elect to exercise
them.. Accordingly, he need not give any statement. Additionally, he
may desire to give a statement only with counsel present. If this ‘is the
posture of 'the case, the Article 15 hearing officer has only limited
options. He may complete the hearing without a statement by:the acdcused,
or he may recess the hearing . to be continued when counsel is’ provided the
accused.

|
1
i
|
|
|
|
!
|
% * % * % % % # o : '1
|

However, as a general rule, at the Article 15 hearing, lawyer coumsel

is not required.  Article 15 _presupposeg that the officer Imposing mnon-
judicial punishment will afford the service member an oREortunitx to -/
present matters in his own behalf. What Article 15 contemplates is that
evidence will be presented against the “accused" and that the "aceused" - -
will be afforded an opportunity to question any witnesses against him

and examine any relevant documents; after this has been completed, 'the
"accuaed" should be afforded an opportunity to present any mdtters which

he desires. . This can be done by asking the "accused", "Is'there- anything

you would like to say concerning the charge or the matters presented, '"and not
by conducting an interrogation of the "accused" at Article 15. .

13 Understanding the Article 31(b) warning At trial, the admissibility

‘of the confession or admission will initially depend on whether the ‘
government is able to demonstrate that the accused, before making his ‘
confession or admission to interrogators, understood his rights. This can

‘be done by placing the interrogator or other witnesses on the witness stand
to testify concerning what the accused was told. They may also testify as

to what the accused told them regarding his (the accused's) understanding of |
his rights. 1If a written advice and waiver of his rights is available, it too
may be introduced in evidence to show what the accused saw, possibly

read, and signed. This evidence does no more than to show cirqumstances

from which the court could conclude that the pretrial statement of the
accused was in compliance with Article 31 gnd was otherwiae voluntary.

st



The defense may introduce evidence to the effect that the warnings
were not properly given, the accused did not understand or waive them,:
or other factors indirectly not in compliance with Article 31(b). The: defense
may make a further showing that the confeesion was not in fact voluntary
a8 required by Article 31(d). :

14. The Article 31(b) warning. Article 31(b) consists of the following «
elements. The suspect or accused must be adviged: ‘ "

(a) of the nature of the offense oxr offenses of whlch he is accused
or susgpected;

(b) that he has a right to remain silent; and

(c¢) that any statement made by him may be used against him in a
trial by court-martial.

Apart from a suspect or accused's Article 31(b) rights, a service
member -in a custodial situation must be advised of additional rights,
These are known as his Miranda/Tempia rights, or the rights to lawyer‘
coungel. These lawyer counsel rights will be discussed in the latter
part of this chapter, but they include:

(a) the right to consult with a lawyer and to have a lawyer
present with the suspect or accused during questioning;

(b) the right to retain (hire) a civilian lawyer at his own
expense; or, if the suspect or accused wishes, the right
to have a military lawyer appointed for him at no cost
to him,

(c) the right to terminate an interview'or interrogation at any
time for any reason. (Qf course, the exercise of any of the
rights above could operate to terminate the interview.)

The following excerpt from the Manual of the Judge Advocate
General of the Navy, Appendix l-n, contains both the suspect or
accused's Article 31(b) rights, his right to counsel, and a statement
indicating that the suspect or accused understands these rights and
has chosen to waive these rights. It is essential that these rights be
read to the suspect or accused, that they be explained to him, and he'be
given ample opportunity to read them for himself before signing his
acknowledgement and waiver (if this is his desire) and before making any
statement or answering any questions. *¥Appendix l-n should be used whenéver
possible. , - - ;
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THE RIGHT TO COUNSEL

1. Mirands—Tempis, the right to counsel. Rather than iiscuas thet.
factual situations in Miranda v. Arizona, 348 U.S. 436 (1966), and United
States v. Tempia, 16 USCMA 629, 37 CMR 249 (1967), it is enough to say -

-that a military suspect or accused in a custodial situation must be:
advised of his right to counsel which, specifically stated again, is as

fOllOWS.' _ ,

: . ) ‘3.«/ - 11

a. "You have the right"to'consult with a lawyer: prior to any!
'Questioning. This lawyer may be a civillan lawyer retained
by you ‘at your owrt expense; or, 1f you wish} Navy or Marine

* Corpe authority will appoint a military lawyer to act as -

your counsel without cost to you."

b. "You have the right to have such retained civilian lawyer or
: appointed-military lawyer present during this Or any other 3
interview." . T

t

- If the suspect or accused requests counsel all interrogation and

vquestioning must immediately cease until counsel can be obtained. f

2. Custodial interrqgation.. While "custody" might imply the "jail house"
or "brig", the. courts have interpreted this term in a far broader sense.
A deprivation of one's freedom of action in any significant wsy constitutes

custody for'the purpose of the counsel requirement. Suppose Private Fuller .

is taken before his commariding officer, Colonel Sparks, for questioning.
Private Fuller is not under apprehension or arrest; furthermore, no'charges
have been preferred against him. Colonel Sparks proceeds to question Private
Fuller concerning a broken window in the former's office. Colonel Sparks

has been informed by L/Corporal Jenks that he saw Private Fuller toss a .

rock through it. Here, certainly Private Fuller is suspected of damaging
military property of the United States. In this situation, with Private Fuller
standing before his commanding officer, it should be obvious that Private
Fuller has been denied his freedom of action to'a significant: degree. Hence,

‘Colonel Sparks would be required to advise Private Fuller of his right to’

lawyer counsel (and, of course, his Article 31(b) rights). ‘¥f he ‘does not,
Private Fuller's statement that he did break the window would be inadmissible
in his forthcoming court-martlal, .

Likewise, where a suspect is surmoned to the NIS office for an
interview with NIS agents, this constitutes custody. S e *;

Suppose that a service member is being held" by civilian,authorities :
on civilian charges (e.g., speeding), and a member of the military visits
him to question him concerning "on base" drug use. Even though the
service member was not being questioned about the offense for whirh he was
incarcerated, he is considered to be in custody, hence, advice as tQ lawyer
coungel is required. ,

One further situation should be addressed before moving on. What of
the service member who seeks his commanding officer, executive officer,
or legal officer and wants to have a "heart to heart" talk concerning
the $2,000. 00 he "ripped off" from the Disbursing Officer 8 safe? ol st/
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SUSPECT'S RIGHTS ACKNOWLEDGEMENT/STATEMENT (See section 0149)

Sunpm't:'l lushtl Acknovledgement:/suf:mnt

FULL MAME (ACCUSED/SUSP!CT) ‘ III&/SIRVICE NO.

SERVICE (BRANCE)

+

| AC’Eﬁﬂ/UNlT ' —FOCTAL BECURTTY WOWBER

DATE OF BIRTH

§ ORGARIZATION

§ TOCATION OF INTERVIEW

RIGHTS

I cart::lfy and acknowledge by my signature and initials set forth below that, befora: the

" interviewer requasted a atatemntz from me, he warned me that:

(1) I em suspected of having committed the following offense(s):

(2) T have the right to ramain Silent] ~-cecwmcmasmccccacmrcscamnnnsncsnacnenmes

(3)  Any statement I do make may be used ap avidanca BBC!.M(: we in trial by court:-'

mﬂl‘t‘.ll' 0 20 S 0 a0 m e o 0 0 o O o e S om0 T

: (4) I have the right to consult with a lawyar:' prior to any questioning. - This lawyer
§ may be a civilian lawyer retainad by ma at my oun expense, or, 1f I wish, Wavy. or Mhrim i

§ Corps authority will nppoint a military lawyer to act As my counsal without cost ta.

B (5) T have the right to have such retained civilian lawyer or appointed military
i lawyer present during this interview. -=ee-oremcasccaacccmancnccmcacmeeorancncncovan.

HAIVER OF RIGHTS

<y

it
i
,“

I further cartify and acknowledge that I have read rhe above statemant of my sights and

i fully understand chem’ - o o o o e m t0 L Tt Yo T R e o A P

A Y

(1) I gxprauly desire to waive my right to remain a’ilent:;~_---a;-----m.----_-.-'----

(2) 1 expressly desire to make & SEAtEEANE; =rvee-mecsamcinrmccesereresamecanton
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, ('3) I expressly do not deasire to consult with either a civilian lawyer retained by
fme or & military lawyer appointed as my counsel without cost to we prior to any quas-

' tionins R e L T e T e ]

S A Ty C T R

(4) I exprelply do not desire to have such a lawyer present with ma.during this

f interviay; ~evcvrunmmednrccsnniacecan - o 0 O 0 0 o 40 0 O O O O 0 0
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; {5) This acknowledgement and waiver of rights is made fraely and volunterily by
Hme, and without any promisas or threats having been made to me or pressure or coercion
j of any kind having been used dagainst me., ~-s-seccmcccccrmeravavaa &

:.'. " ... : 8,
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R
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i SIGNATURE (WITNESS) - TIME | DATE: g
‘ 3 The etatement which appears on this page (and the following __. . paga(s), all of which

Hare signed by me), is made freely and voluntarily by ma, and with without any promises or
§ threats having been made to me or pressure or coercion of any kind having been used -
¥ against me.
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The general rule is that the law does not require that one who
'walks into a police station seeking to confess' to be stopped. So
long as the CO, XO, or legal officer does not interrogate or question the
individual, an Article 31(b) warning and advice as ‘to lawyer counsel rights
may not be required. However, complete warnings are strongly recommended.
‘Each case is decided on its own facts and merits, A warning in this |
situation will serve to remove any question concerning the propriety of
the officer's actions and virtually guarantee the:-admissibility of the
pretrial statement of the accused. It is clear that-once the individdal
has done his talking and the listener seeks to interrogate further that

Article 31 warnings are required in this situation.;

i

3. The prosecution 8 burden. The prosecution has the burden of affirma-
tively establishing that the accused was advised of his rights. In one
case, the prosecution, on appeal, argued that it was not necessary to’
advise the.accused of his right to counsel because he hed received this
information as part of his training when .he initially entered the military.
The conviction was reversed with a holding that there is no presumption
that a ‘suspect or accused understands his rights. based on prior training
or indoctrination. Additionally, he could not during such training, Be
“advised of the offense of which he is suspected, as required by Article 31.

4. Understanding of the right. While it is true that the form of any
warning or advice as fto rights is not the essential factor which the courts
will consider in determining its sufficiency, deviating from a sufficient
statement of rights, such as that found in Appendix l-n of the Manual'of the
Judge Advocate Geperal of the Navy, the interrogator Tuns the risk ofi
giving an incomplete or incorrect warning. ‘ o :

Several examples will serve to illustrate this. 1In a number of cases,
the following "right to counsel" was explained to the accused

a. "You have a right to consult with ‘legal counsel if desired.

b. "You have a right to consult with legal counsel at any time
you desire." :

¢. "You are entitled to legal assistance from the Staff Judge
Advocate Officer or representation by a civilian 1awyer
at your own expense.’

-~ d. "You can consult with counsel and have counsel present at the
time of the interview."

In.each case, it was held that the warnings or advice was inaufficient
to convey to the suspect or accused his right with regard to lawyer ‘
counsel. . .

This is not to say that the advice should be entirely mechanical
While the specific warning or advice should be read’ to the accused or
suspect, an explanation should follow with questions such as, "Do you
understand what I have told you?" The idea is to convey the thought in
precise language and to explain it further if need be. }Z
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FACTORS AFFECTING VOLUNTARINESS. These factors diScussed below nay affect

the admissibility of a confession or admission. TFor imstance, it is quite
possible to completely advise a person of his rights and secure a confession
or admission which is completely involuntary merely because of something
which was maid or done. .

1. Threats or promises. To invalidate an otherwiae valid confessian or
admission, it is not necessaty to make an overt threat or promise. ‘For
example, after being advised fully of his rights, the suspéct is told that
it will "go hard on him" unless he tells all: clearly a threat.: After'

" being fully advised, a suspect is told that there was Jpractically no

evidence against him, but the charges would have to be referred to trial
if he did not choose to make a statement. a threat or promise.

* When confronted with the situation of being asked by an accused or
suspect - "What will happen to me if I don't make a statement,'" the reply
should be truthful: "I do not know; all of the evidence will be referred
to the convening authority {commanding officer) who will examine it and’
make a determination as to what disposition to make of the cdse." If the
commanding officer 1is corifronted with this situation, he should simply
advise the suspect that.he will have to 'study the facts and decide upon a
disposition of the case, while reminding the suspect that it is hisiright not
to make a statement and this fact will not be. held against him in any way.

2. Physical force. It should be obviOus that physical force will bperate
to invalidate a confession or admission. Consider, however, thig'
situation. A steals B's radio. C, a friend of B's learus of B's missing o
radio and suspects A. C beats and kicks A until A admits the theft and the
location of the radio. C then notifies the investigator, X, of thel theft.

X has no knowledge -of A's having been beaten by C. X proceeds to properly
advise A of his rights and obtains a confession from A. Is the confession
made by A to X voluntary? This situation raises a serious possibility that
it is not if A were in fact influenced by the previous beating received

at the hands of C notwithstanding the fact that X knew nothing about this.
See Article 31(d). !

3. Prolonged coﬁfinement or interrogation. Duress or coercion may be

mental as well as physical. By denying a suspect the necessities of life such
as food, water, air, light, restroom facilities, etc. or merely by ‘interr-
ogating a person for extremely long periods of time without sleep, a confgssion
or admission may be rendered iavoluntary. What is an extremely long period

of time? To answer this, the circumstances in each case as well as the
condition of the suspect or accused must be considered, - Therefore, “no firm
solution, only good judgment, ahould‘provide the answer in.each caae.

i

4. "Fruit of the Poison Tree".' The "primary taint" is- the initial
violation of the accused's right. And the evidence which is’ the product of
the exploitation of this taint is labeled “fruit of the poisonous tree."
Characterized by this term is .the question of whether the evidence to

which an objection is now being made has been obtaLned by the exploitation

'Jﬁf'f‘féié{/ 2  ' \;)<
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of a violation of the accused's Article 31 rights or rights under the law
of search and seizure, or instead, the evidence has been obtained "by
means sufficiently distinguishable to be purged of the primary taint."

‘Thus, if Private Jones is found in possession of one ounce of marijuana

in his pocket and interrogated without being advised of his Article 31(b)
rights and confesses to the possession of three tons of marijuana in his
parked vehicle located on base, the three tons of mal marijuana as well as
Private Jones' confession will be excluded from evidence. The reason: the

three tons of marijuana was discovered as a result of the exploitation
of unlawfully obtained confession.

The converse of this situation also represents the same principle. As
the result of an illegal search, marijuana is found in Private Jones'
locker. Private Jones confesses because, according to his in court
testimony, he was told that "they had the goods on him" and showed him
the marijuana which was found in his locker. This confession is not

admissible because it was the result again of exploitation of unlawfully
obtained evidence.

When the reader is concerned about what procedure to follow or whether
or not a confession or admission can be allowed into evidence, a lawyer
should be consulted, Unlike practical engineering, basic electronics,
or elementary mathematics, many legal questions do not have definite
answers. However, on the basis of his training, a lawyer's professiomnal
opinion founded on experience and research will provide the beat available
answer to difficult questions which arise daily.

3-13
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SEARCH AND SEIZURE ‘ N . : »

SOURCES OF THE RULES CONCERNING SEARCH AND SEIZURE_

1, CONSTITUTION' The basic protection against unredsonéble seerches

i and geizures is to be found in the Fourth Amendment to the United Stdtes

Constitution:

The right of the people to beé secure in their persons, houses,
papers, and effects against unreasonable searches and seizures, -
shall not be violated, and no warrants shall issue, but upon prgbable
cause, supported by oath or affirmation, and particularly describing

the place to be searched, and the persons or things to -be seized.

At the outset, it should be noted that only unreasonable searches
and seizures are proscribed.. To a large measure, the concept of
unreasonable;ese rests upon whether or not the individual conducting .
the search e iceeded his lawful authority. For example, suppose a police
agent was aithorized to search for a stolen typewriter in the house of
John Jones. The agent goes’ through the personal letter file of John
Jones and discovers an envelope containing heroin. Clearly, the agent has
exceeded his lawful authority by "fishing" through Jones' private papers.
He was searching in a place in which it was unreasonable to believe ﬁhe
item for which he was searchiﬂg might be found.

The next important aspect of this constitutional provision centers
about the term "probable cause'". The easence of. probable cause is facts
which taken together may provide the foundation or basis for the search.

Finally, embodied in the Fourth Amendment is the concept of par-

'ticularity. Particularity operates to limit the scope of the area to be

searched and the items to be searched for,
[ .

Reduced to its simplest terms, a civilian search warrant is a written
document. It 1s based on a sworn statement of facts made under oath by an
individual before a magistrate. These facts relate to matters known to the
individual which will serve to justify the magistrate's ordering a search.
If the magistrate is convinced that a search is justified, he will issue a
warrant or authorization for a search, The following sketch providéé an
example of a civilian search warrant: o
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Affidavit for Search Warrent

| FULTON SUPERIOR COURT
GEORGIA, FULTON COUNTY

The undersigned being duly sworn deposes and says: ;

That on 12 January 1976 at approximately 2:00 p.m. deponent witnessed
John Curry Williams take into room 1l4 at the Atlanta Plaza Hotel, 102
Flag Street, Atlanta, Fulton Courcy, Georgia, approximately onme pound of
a substance believed to be marijuana. Further, that deponent has ascer-
tained from the room clerk at the Atlanta Plaza Hotel that room 114 is curr-
ently occupled and let to the said John Curry Williams. TFurther, that at
approximately 2:10 p.m. on sald daté the deponent purchased one ounce, more
or less, of the sald substance believed to be marijuana from the said John
Curry Williams. That deponent has examined the substance and, based on
his experience, he believes it is marijuana.

Deponent makes this affidavit for the purpose of securing the issuance
of a Search Warrant for the premises known as room 114, Atlanta Plaza Hotel,
102 Flag Street, Atlanta, Fulton County, Georgla, and the person and-the
personal possessions of the said John Curry Williamse, and any other indiv~
idual who may be present in said room or occupying the said described premises
at the time said Search Warrant is executed. .

/8/ Joseph M. Walsch
- Detective First Class
Narcotics Division .
Atlanta Police<Department'

Sworn to and subscribed to before me this 12th day of January 1976.
/sl Jack R. Cobb

‘Judge, Superior Court
 Fulton Judicial Circuit .

Search Warrant : , o L : '

FULTON SUPERIOR COURT -

GEORGIA, FULTON COUNTY

TO: DETECTIVE JOSEPH M. WALSCH and any other legally’constituted officer
 Affidavit having been made before me by DETECIIVE JOSEPH M. WALSCH that
he has reason to believe that on the person and personal possessions of

. John Curry Willaime and any other person present upon the premises herein-

99

after described, or occupying the premises known as room 114, Atlanta
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Plaza Hotel, 102 Flag Street, Atlanta, Fulton County, Georgla, and on said
premises is located one pound, more or less, of marijuana, which is s #’
contraband under the laws of the State of Georgia, and which is subject to .w.™.
gearch and seizure, and I am satisfied that there is probable cause

to believe that the property so described is being concealed on the person

and premises above described and that the foregoing grounds for application
for isauance of the search warrant exists. You are hereby commande& to

search forthwith the person and premised named for the property spedified, and
making the search in the daytime, and if the property be found theré to seize
-1t, leaving a copy of this warrant, and prepare a written. inventory of the
property seized and return this warrant and bring the property before me
within ten days to this date, as required by law ' -
’ H

This 17th day of January 1976; at 2:45' o 'clock P.M.

/8/ Jack R. Cobb .
Judge, Superior Court
Fulton Judicial Circuit

° In some states, a "return" is required on &. Warrant. The "return"
is a sworn atatement to the effect that the search was conducted in .
a proper manner and that a list of the described items ‘were- seized.

2. Manual for Courts-Marital. In the military, Wnile the same facts

stated in the affidavit would have to be related to the commanding officer
(acting as the magistrate), and the commanding officer's authorization to
coriduct the Bearch would be required, there is no requirement that the matters
presented to the commanding officer be under oath, that they be in writing, or
that there be a return, as such, of the items seized. Motwithstanding the
absence of the requirements, Appendix 1-1 of the JAG Menual and JAG Manual,
Sec. 0148, provide for the military equivalent of a civilian.search warrant.
Appendix 1-1 has been reproduced in this text for instructional. purposes.*®

Its use by the commanding officer or person designated to guthorize searches
is optional with the command.

Paragraph 152 of the MCM provides that evidence obtained as a result
of an unreasonable search or. seizure of the person or property of the accused
or suspect by one acting under the authority of any govermméntal uait within
the United States or its territories is inadmissible as evidence in a trial
by court-martial. As previously noted, this provision contains the same
guarantees. found in the Fourth Amendment with the exceptions noted. Not in-
frequently, the military's appellate judiciary will talk in terms of, the ‘
Fourth Amendment rather than the MCM's paragraph 152 in its decisions. Neéver-
theless, it is paragraph 152 which is the military's equivalent of the Fourth
- Amendment, and every commander, executive officer, legal, and discipline
officer should have a working knowledge of this paragraph's content..

W

*See Figure 4-3a following this page.
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SECT ONE
CHPT 1V

o

(Signature, typed name, and organization)

n«smcr:ms FOR COMPLETING FORM )
xu-:quzsr FOR: Aumzm-mu 70 coNDUCT SEARCK AND smzunz

1. In paragraph 1, set Eoreh a coneloa factual statemeat of tho offenge that has been
committed or the probable causs to bslieve that it has besn committed. Use addi,tiona,l
pagas if necessary. _—

2. In paragraph’2,‘set.forth- fneeo esza&llshing probable cauge for believing thac the
peraon, premiaes. ‘or place to be searehed and the property to be séized are connected with
the offense mentioned in :paragraph 1, plus facts establishing probable cause to believe
that the propcr:y to be seized is pxolently located on the parson, premigses, or place to -
be searched. The facts stated in ‘paxagraphs 1 and 2 must be based on either the personal
Enovledge of the person signing the raquast or on heersay information which he hagz plus
the underlying circumstances from vhich he has concluded that the hearezay information

+is trustworthy.--If the information is based on personal knowlaedge, the raquest should
no indicate. If the 1u£ornnt£an is bcscd on haarsay information, paragreph 2 must sat
forth soms of the undcrlytn; ctreuutmn From which the person signing the requeat has
onclided that the informant, whose identity need not be dilclblcd. or his 1nfarmntion
waa trunedb!thy.' Use additional pages if necessary. »
a0 el

3. In par-graph 3, the pernou, pramises, - or placa to ba sgarched and :he pragetty to
be meized should be dascribed with particularity and ia detail. ‘he types of 1tcn¢
which may be seized are set forth in parasraph 152, MCM, 1969 (Rav.)
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CHPT 1V L . -

. M :“
RECORD OF AUTHORIZATION FOR SRARCH (mtumd,)
3. After carelully voiahuc the foregoing mromtion, I wep of the belinr

that the crime of ’ : . . C[nad beeﬁ] : ‘. o4
[ven boing] [was about to be] committed, that ‘ :

wag the likoly pcryotmtor thomf. that a aweh of the obJact or area wated.
sbove would probably preduce the itean stated and that such itemn vere [f.he
fruits nf crime] [the lnsérumeptalitics of & erime] [mtrqb'md] [avxd_cncs:]. .

4. T heve therefore authorized

pat -

12 agax-eh ﬁhe plneo nezed ‘.’m' o

£

“

foroj:erty apacis Led, and it the pmpsrey be found thove to selge it.

S

“Hlgpature N S TA T

Date and time

:I!Eﬁ"im . . . . > LT s

" 1. Although the perscm bringiag the informsticn o the attention of the S
Coamanding Officer will Dorsslly be cme in the execubion of ipvestigative .
o police duties, zuch need uot be the cue. Tha infam&ien.w cope e
one as & pri\mtc indhidunl : ’ ’

2. Tae sreu m- plsm fn be seeze!wd st be spec!.ﬁc. mxch as mn Xeckax‘,
wel) locker and locker box, residsnae, or sutemobile.

3. A search may be suthoprlzod caly for the seizure of certain closzses of

" items: (1) Frults of s erime (the reeults of o crime such ag stolem cbjscte);

{2) Inatrumentalities of & erime (smzaple: search of en sutcmobile for a
exowear used to foroe satvasse into ‘s building wiich wasg burglarized)s
{3) Contraband (items, the mere possessios of vaich is egeinst the lewes
marijusna, ete.); (&) Zvidesco of crﬁaa {cxszpio: bloodnmmd clothing
of an aseault suapect), :

.

e .




CHPT 1V

RECORD OF AUTHORIZATION FOR SEARCH (continued)

4. Before autharizing a search prcbibla cause must exfst, This mman:
reliable information that would lead a renlonnbly prudcnc and cautto.a
MAQ £0 & natur&l beliaf thnt- . .

' An offense problbly is nbouc to be, 10 baing, or has been
comn.:tcd' nnd '

b. Speeific fruics or inittuncngalitton of the crtmc. cont:abnnd
or evidence of :hc crime exist; and )

c. Such frules, lnsttuncntlrieics, contrabund or evidence age
probably int a certain place. . , e

4

In arviving at the above detevaination it is generally purninalbla to rely sn

hearssy information, particularly 4f it is reasonably corroborated or has been
varified in some substantial part by other facts or circumstances. However,

unrelisble hearsay cannot alone constitute probabla cause, such ‘as vhere the
hearsay is several timer removed from ito gource or the information iz recsi-

-1

from an anoaymous telephione call. Hearsay information from do informsnt =iy %e

con«iderad Lf the information is rsasonably corrcborated or hac besn verifjied
in some auhstantial pirz by ‘other facts, circumstencas or events, The zare
opinion of another that probabls ceuse exists i2 not sufficlent; however,
along with the pertinent facts, it may ba c¢onaidered in. reaching the canclusg
a8 to whether or rnot probable ‘cause axists. ‘

If the informaticn available does not satisfy the foreaozas, addittonal’
ancs:lgntion to produce the nacesssry infarnatlon Bey. be ordavad.

. 6
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. 3.° Purpose-and effect. The search and seizure provisions incorporated

both in the Constitution and -the MCM operate to exclude as evidenceé in
courts-martial the fruits or evidence produced as the result of unreason-
able searches. Thus, the "exclusionary rule", as it is called; seeks to
deter the use of governmental authority in conducting unlawful searches.
As J, Shane Creamer, Esq., observed in his book The Law of Arrest,
Search ‘and Seizure: .

In the broad view, these constitutional limitations .on
police powers require law enforcement officers to have prior
justification before swooping down on a citlzen. In Nazi
Germany the Gestapo operated under a system of no limitations
or legal restraints and literally could seize any citizen at
any timg without cause. In our free society, the Constitution
absolutely prevents this type of harrowing police tactlc. (at
P. 1) : S

Our Constitution does not prohibit searches. It oniy requires that
searches be done lawfully, which means "reasonably as that term has come to
be defined. _ = .

4. Definitions. A search, briefly defined, is a quest»for~incriminating
evidence. Black's Law Dictionary defines a search as "an examination of

a man's house or other buildings or premises, or of his person, with a
view to the discovery of contraband or illicit or stolen property, or some
evidence of guilt to be used in the prosecution of a criminal action for
some crime or offense with which he is charged.'- ‘Seizure mean$ "to take
possgession of fo,cibly, to grasp, to snatch, or to put into possession.'
(Black's Law Dictionary). It is possible that a search.may be lawful,

but the selzure unlawful. For. example, a search of a house for drugs
pursuant to a proper search authorization may be legal; however, the

 seizure of pérsonal letters incident to the search may be. illegal beCduse

they were outside the scope of what could be seized.

Another term frequently used with regard to searches is "contraband".
Contraband refers to items, the possession of which is in and of itself
illegal. Marijuana is a prime example., Of course, a search does not
necessarily have to be for contraband. The instrumentalities of crimes
such as burglar tools, weapons, etc., may also legitimately fall within
the object of a search. Likewise, the fruits of a crime, money taken
from a bank robbery, etc., also qualify as the objects of a search.

Probable cause to conduct a search means those facts or apparent facts
which would lead a man of reasoénable caution to believe that there is
some specific item connected with a violation of law on the premises (or
person) to be searched. This is the standard which the person authorizing
the search must use in making his determination to permit or to deny
authority for a search. There is, however, another type of probable cause.
This is the probable cause which i8 required for an apprehension: a reasonable
belief that an offense has been committed and the one to be appreh“mded
committed it. When we discuss the search incident to lawful apprehension,
it is this probable cause to apprehend which will determine the legality of

the apprehension and, hence, the legality of the search incident thereto. zﬁ/4; _

i
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5. Civil liability. The United States Supreme Court has held that a
Fourth Amendment violation by a Federal agent acting under color.of .

his authority will give rise to a Federal cause of action fot¢ damages caused
by the violation. While Federal agents have no {mmunity to protect them
from damage suits charging a violation of constitutional rights, a Federal
court has held that a defense.to such an action would be a good faith and
reasonable belief in the validity of the arrest and search and in the ‘

necessity for carrying ocut the arrest and search in the way the arrest was
made and the search was conducted. In egsence, the law in this area

requires that the search be based upon good faith, that it be conducted upon .

reasonable belief in its validity, and that its form be reasonable under all-

of the circumstances. WNote that the good faith requirement would have to be

demonstrated on the basis of what facts led. the person authorizing the search
to believe that his actions were justified. As of the present, ﬂhere are no

known cases which have extended civil liability to the military officer auth-
orizing the search. However, the precedent exists in the civilian community,
and the officer authorizing a search can hardly ignore its existence.

CAPACITY OF PERSON CONDUCTING IHE SEARCH i i P

' Searches differ by virtue of who conducts them and in what'capacity'
that person is acting. Remember, it 1s only evidence unlawfully

. seized in searches instigated or conducted by one acting in a governmental

capacity which is inadmissible.

1. Individual‘capacity.  Under certain circumstances, evidence obtained

by an individual seeking to recover his own stolen personal property may -
be admissible in a court-martial notwithstanding the fact that the indiv- ‘,A(/
idual might have unlawfully entered the thief's locker to recover-his N

property. On the other hand, had the government (military) conductad the
same search without probable cause, the evidence obtained might not be
admissible. -

Several examples should serve to illustrate this., In United States
v. Volante, 4 USCMA 689, 16 CMR 236 (1954), a Marine NCO seatched the locker
of a fellow worker seeking to find stolen exchange property. The NCO stated
that he did not want his pay checked because of the shortages in the exchange.
Because the NCO was motivated by peisonal, rather than official, intgrest,~
the evidence was held to be admissible at the trial of the thief.

In another case, out of curiosity, a service member searched the
First Lieutenant's desk to satisfy his curiosity that the First Lieutenant
did not have a camera which was stolen from one of the other men. The
camera was found in the desk and was allowed into evidence on the theory
that it was the service member's personal curiosity rather than an "official

‘interest" which motivated his acticns.

It 1is important to note, howeve.rh that the absence of a law enfarcement
duty does not necessarily make a search purely personal. Thus, 1if the search.
is conducted or authorized by one who normally has disciplinary power over
the accused or is involved in law enforcement, then in most instances it will
be considered to be a governmental, rather than private, act., f/ngw :
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2. Forelgn governmental capacity. Evidence produced through gearches by
agents of foreign governments will not be admissible in courts-marfial

unless the foreign agents meet Fourth,Amendment standards in the con&uct of the
gearch and selizure. United States v. JORDAN, 23 USCMA 525, 50 CMR 664 (1975). ‘The
foregoing is true concerning foreilgn searches regardless of whether the search -

is conducted by foreign police acting on thelr own or in conjunction with

American authorities.

e

3. Civilian police. While there are a range of warrantless searches in
civilian law enforcement, just as in the military, generally speaking, searches
by civilian authorities within the United States and its possessions and
sértitories must be based on valid warrants issued by civilian.magistrates in
“order to be valid.

TYPES OF SEARCHES DEEMED REASONABLE

1.  Search by order of the commanding officer.

a, General. Paragraph 152 of the MCM designates ag 1awfui‘those searches
authorized upon probable cause by the commanding officer (or his designee) having
control over the property or the person to be searched in the following
instances:

(1) "A search of the property owned, used or occupled by, or in the
possesgion of a person subject to military law or the law of war, the
property being situated in a military installation, encampment, or vessel or
some other place under military control or sltuated in occupied‘foreign
country. :

(2) "A search of the person of anyone subject to militéry iéw or the
law of war who is found in any such place, territory, or country. .

(3) "A search of the military property of the United States, or of the
property of non~appropriated fund activities of an armed force of the United _
States."

While the excerpt from paragraph 152 states the general guidelines,
_case law in this area dictates, to a significant degree, what the commanding
officer may and may not do,

b. Jurisdiction, Before any search may be ordered, bthe authorizing
officers must have jurisdiction over the place, person, or pronerty to be
searched

(1) Jurisdiption over the property. With regard to Navy, '
Marine Corps or Coast Guard property, there is usually littlé question over which
property belongs to what commander. A ship, for example, is obviously under
the control of its commanding officer, and generally speaking, public areas
(where an individual would have no reasonable expectation of privacy)
may be searched without probable cause, However, probable cause would be
required to search Seaman Jones' personal locker because Seaman Jones has a
reasonable expectation of privacy in the locker even though it is part of
the ship and government property. What about Seaman Jones' car
_parked on the piler or in the parking lot? The base commander would probably -
have control, and, thus, given probable cause, the base commander could ordex e
the search. Suppose the USAF has assigned : | é?Zé
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a barracks to a Marine command. While these barrackse are USAF property,
once assigned to the Marines, control over them, and hence,, authority to
order searches would also rest with the Marine command . o
What of property not controlled by the military? As a general
rule, ‘within the United States, its territories, and possessions, -
property under civilian jurisdiction may not be searched by military auth—
orities. A civilian search warrant is required. 1In certain cases, some
property, usually base housing areas, may sometimes be subject to the con-
current jurisdiction of both military and civilian authorities. The eritical
question in these situations is whether or not by the terms of the grant of
property to the Federal government, the military retained the power t¢ conduct

.searches. If jurisdiction is truly concurrent, the military would have the

power to authorize searches based on probable cause. However, in many

instances, unless the question has been decided, the services of a military

lawyer to research the matter will be required. If in any doubt whatsgoever,

the commander should consult his Judge Advocate or a legal service

office before the necessity for a search arises. This will eliminate
problems and, if necessary, allow the Judge Advocate ample time to

coordinate the matter with civilian authorities and render a written accord on
the subject. Jurisdiction may vary from one tract of land to another.

(2) Jurisdiction over the peraon (militarz), Aside from the
concept of jurisdiction over the land theré are other considerations.'
One concerns who may be searched by order of the commanding officer.
Clearly, two categories of persons are subject to search. Members of the
commanding officer's unit and persons subject to military law are subiect to Y
search by order of the commanding officer (or his designee) when in places under l
his jurisdiction., : : .

The question arises, however, how far does the commander's authority
to search the person of members of his command extend? In other. words,
tnust the CO of a ship limit his searches to his men on board his ship?
Does the power extend to his men on board, the Naval’ Station? Does 1it:
extend to his men when they are on any other piece of military property
or reservation? Does it extend still further into the civilian community”
In United States v. Turks, 9 CMR 641, (ACM 6172, 1953) guidance was furnished
by thé Air Force Board of Review in three of these areag, In Turks a search
of a member of a command was conducted upon order of his squadron comqanding
officer, but the search took place outside the squadron area on an Alr Base
under military control_in Japano There, it was observed v -

/We cannot/ perceive any requirement that an.

accused must be returned to -the squadron area_ | before

he could be searched under the authority “of /hie/ own -
commanding officer and our attention has not “been. directed

" to any rule, regulation, or authority to that effect.

‘ To hold otherwise might reault that where one airman stand=
4ng in the squadron area could be lawfully searched by the.
commanding officer, his barracks mate, standing a few
feet away, but off the squadron area, could not be lawfully
searched by his own commanding officer. Such result would 6?

“unduly impair the ability of the commander to perform
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his duties and, accordingly, we hold that the search and +-.
seizure in this cage was not rendered unlawful by- fthe fact.~
' that it was conducted outside the squadron area of. the, T
" commanding officer who authorized it. (at 646).

'k—/

This answers three of the four questions. The commgnding officexn
can search his men on board his command, on a military base, and om .
military property. Additionally, of course, any personnel.subject to
the UCMJ may be searched on board a particular command by order of
the commanding officer exercising control over the command. The
question yet remains, what of the military person- present in the S
civilian community? -

Wich regard to persons subject to military law when phySically
present in the civilian community, a careful. examination of -Paragraph : .
152 of the Manual would seem to indicate that their person (not vehicle
or house located in the U.S., its territories or possessions) can be
searched. This, of course, would be predicated on the fact that
probable cause existed based on the presence of evidence on the person
connected with a military offense. This opinion is based on the o
Manual's language regarding "persons" subject to military law. However,
in the case of their motor vehicles and houses located in the civilian
community within the United States, its territories, or. possessions,

a civilian warrant wOuld be required.

(3) Jurisdiction over the.peraon (civilian). Commanding officers
on bases within the United States, 1lts territories, and possessions .
do not have jurisdiction to search civilians who are not subject to
military law. Before this statement is contested too vigorously, it
might be well to add that the term "search" (quest for incriminating
evidence) 1is used.  If probable cause does exist to search Mary Smith,
a casual vieitor on a military installation, a search warrant can be
obtained from an appropriate fiivilian magistrate and a seaich may be
conducted by State or Federal law enforcement officials, depending upon

 who hasi jurisdiction. OpJAGN 1951/41, 1 Dig. Ops., MilSec. sec.20l.

This does not mean that a civiiian entering or leaving a military
installation may not be subject to a reasonable inspection as a condition
precedent to entry or exit. However, an inspection differs signifi- .
cantly from a search. As will be discussed later, an inspection is not
a quest for incrimination evidence. It is a procedure instituted to
deter pilferage, to enhance and protect the security of a military
installation, and to stem the flow of drugs on bases - to naume a few of
the reasons, Additionally, military personnel have the same rights as
other citizens insofar as their ability to make "citizens arrest."
Therefore a look to the state law of the particular place in question is

. required. But as a general rule, anybody may apprehend another for a

felony committed in his presence, and then search him incident to that

apprehension, v é%(?
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(4) Jurisdiction over property controlled by military persons
subject to military law. Quarters on military installations may be' ,
searched by the commander 'having control of this property’ upon“" LE
probable’ cause. The same is true for vehicles -~ regardless! agnio oo
ownership - when operated by persons subject to the UCMJ.,

Py Wk

(5) Jurisdiction over private pxoperty contrclled by: civiliana.
Unlike property under the control of. persons subjectito militaryslay,
civilian personal property (e.g., vehicles, lunch boxes,. tool ichests,
etc.) may not be searched by order of the commanding officer. A
warrant, elther State or Fegeral depending. upon the:.circumstances,.
would be required. Again, it is important to mnote: that insgéctions'at
gates are not prohibited. .

(6) Military vehicles or military property not intended For i
personal {as contrasted to official) use. A military vehicle, air~¥
craft, etc., may be searched by the commanding officet’ or-his desigfee
or lawful agent anywhere at any time without the requirement of probable
cause, For example, the Base Security Officer suspects PFC Jones o
trapsporting marijuana in the CO's vehicle. He stops the CO's vehigle,
and, in the absence of the CO, searches it. The fruitg'of the search
would be admissible against PFC Jones at hils trial for possession of -
marijuana. It should also be noted that- this search'may be:conducted
regardless of whether anybody believes any misconduct is in progress.’

(7) Searches outside the United States, -its .territories, or! .
possegsions. Here the commanding officer or his .desigmee has: authority
to authorize searches of persons subject to the UCMI, théir: personal
property, vehicles, and houses, on or off a military installation.: Thzs'u E
authority stems from the fact that no civilian magistrate;.part of the -~
Federal or any State judiciary, has authority to authorize searches out-
side the United States, its territories, or possessions. However, the
probable cause requirement still exists. Furthermore,JcertaimnStatﬁg_bf Co
Forces or North Atlantic Treaty Organization agreements may limit of. : to
curtail this suthority in favor of the host country. It is- esaénti%l
that commanding .officers familiarize themselves with the laws ‘aid tyeaty
agreements controlling the situation in a specific.country.w~» ’

0 Al
e

Except where speciflcally authorized by treaty or iﬁternational
agreement, foreign agents do not have the right: to .search areas tongidered /4
extensions of the sovereign (i.e., the United States). Examples are ' - \y;\\J)%
shipe, aircraft, military installacions, ete. 3 , : e

Co Deiegation of authority to authorize searches.- The commanding
officer or officer in charge of a unit, unless he:chooses to delegate - -
his authority, is the only officer' within his command who may:authorize
searches, In the Marine Corps, the company commander may act to auth-
_orize searches. Therefore, when the term "commanding officer" or "officer
in cbarge“ is used, this may be takﬂn to mean the company commander., Not
infrequently, however, where \sewdrz{ companies have ready access to the
battalion commander. the battalion commander may choose to reserve the
power to authorize searches to himself. In thls situation, the company
commander would not exercise his power to authorize searches. jté{//

4



However, the commanding officer is not always available to
authorize searches, and, frequently, it is desirable that other
officers within his command be delegated this authority.

There are several ways to do this. It may be verbal, but a
written instruction 1s recommended because it serves to establish
orderly procedures in this area and eliminate questions as to the
precise delegations.

Next, it is important to note that the commanding officer
may delegate this authority to co-exist with his own authority,
or he may choose to delegate this authority only in his absence.

If. the former (and more common) procedure is followed, then
perhaps the CO, X0, and CDO might all possess the authority with-
out regard to the physical presence or availability of one or the other.
Under the latter procedure, if the CO is present, he alone has the
authority +to authorize searches. If the CO is absent or unavailable, then
the X0 alone has the authority. Likewise, if both the CO and XO are
absent or unavailable, the CDO is vested with the authority to authorize
searches. Even without any other delegation, by virtue of U.S. Navy
Regulations, Article 0903, the senior officer present 15 in fact in
command,,

Actually, either procedure may be satisfactory. The main point
is to make sure that the officer exercising this authority has a
basic grasp of his function in this regard. Those designated to. perform the
function of authorizing searches should be identified by title or offica
rather than by name.

Furthermore, the commanding officer should be selective in
his designation because a person "directly”" involved in law enforce-
ment cannot alsc function as a magistrate. This 18 a parallel to, the
sitpation in the civilian community. For example, the chief of police
could not authorize searches. However, the‘commanding officer, even
though he is responsible for discipline is not disqualified from
authorizing searches; also thls is true in the case of most of the officers
within the command. While they may function as X0, CDO, or 00D, this does
not prevent theilr being designated to authorize searches. COMA has in-
dicated that even a Station Judge Advocate may be designated to authorize
searches. .

The following is a sample instruction designating specified officers,
in addition to the commanding officer, to authorize searches., It alSo deals
with searches and seizures in general. While an instruction of this length .
and comprehensive scope is not mandatory, at least an instruction designating
baslc authority to conduct searches 1s strongly recommended for each command.

> : ' ‘4—10



o~
R

| Reft (a) Para. 152, Manuql fon&CourteanarEial“ﬁnited States )

SAMPLE SEARCH AND SEIZURE INSTRUCTION

o T IR ASE Iﬂ)v Ve F e - - .
NRRIT .)1 A 4 ‘/H.Ea’i‘u,b- o
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Try ke

NAVBALCOM INSTRUCTION 5510, 3A

b e o i ngl (=~
Subj' Searches and Seizuree 5 SRR PEENTTE IV I sl i e
: PPN A5 3 S G in :.’-’:&.ﬂb R L R
Lgaty e

g Shak MOLETS PN

-4, Purgose. To establisﬁ the,authority 'of Warious office:p of thqu 5.
"Naval Ballistics Commgn@ to apder, searchesvoﬂ~pér§ons and prope;;yéand to
'promngate regulq;@ons,and guidelines governing’ 9udh seardheg

ck
VLN "'Dn&t Y

2. Cancellation. NAVBALCOM Instruction 5510 3 is hereby cqncelled.

: R BOFTUTE RS ¥ B T R
3.  Objective. To insuyepthat every:search: ¢onducted by’ membezs of this
command 18 perfotmed in accordance with the 8w "Por® purposes of this,:
instruction "search" is. degined as:a quest fo#*incriminating evidepce.;;

R

— N 1 o S P ‘"‘1 0‘£ R *
VRS E il 3 )

4, Authorit! s A r5xe (PR RS o to st } .
) (a) Reference (a), as modified by .court declsion, authorizes~a
Commanding Officer to order searches of AR A AN

(1 persons subject'to military'lawizﬁh to‘ﬁi§{§ﬁ%ﬁofif}g‘

(2) privately, oyned property; physically: ‘loBated” ig ‘an' area
under his jurisdiction, provided such property is owned, used or occupied
by a person: 3ubject to military law.

TR A5 i
bra !

Ny A e

: (3) U.S. Government-owned or controlled property under his
jurisdiction, which has beep fssned to an individuaf or grqup“pf in 3

l»,; - ih’ .
(b)" ks’ to prdgerty described in category: (4) above, £y eearch may, be
condudted at any qime, by.anyoge in military aﬁéhority on tﬁegscene, for

:' f‘_‘_;go R YA

:"‘ ;

dividuels Eor their private suges - . o o odiads . “q)
s o o L 5 *
Coeyroond : N Tree TR ) L,
(4) All other . S, Governmentrowned‘of controlled”"’,ef ty under
his jurisdicgion. s i CE RS tebed e . wuf»s.,vgc

“any réason, or "for no reason at all. :Any propérty-Seized as'a result of

such a search will be handled in accordance with paragraph 7 hereofr

. ML SO R -
Y : . N
N k] {'r LI

() Items or other evideoce seized as'a Tedwlt of A Beafch of persans
or property falling within gategories {1}y H(2) o €3) ebove'will be admis-
sible in a subsequent court proceeding only i1f the search was bhged on

- probable cause. This means that before the search is ordered the person

ordering the search is in pggsession:of:facts and‘information rmore tpan i

mere susgicion or conclusipns. provided to: him by-othets,’ which would

lead a reasonable person to believe that (a) .an offense has. been committed;
and’ (b) that the proposed, search will disclose‘ftuité of thé offense, e
Lnstrumentaligics with which, Lhe;offense was.committed or which may be,

»
1
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used in effecting an escape, contraband or other evidence ofrthe.offense or
of the identity of the offender. R
. A Cw ey '.";v"lf

(d) Before deciding whethet to order any-sedrch of'ﬁérsone orx,
property described in categories (1), (@), or (32 above, the officer;respbn-
gible is required to take all,reasonable 'Steps consistent with the circum-
stances to efistire that his source of Information is. reliable,‘gnd that the
information available to him is complete and coftéct._ He mueg‘then decide
whether such infbrmation constitutes probabile cauﬁe as defined gbove. In
- making ‘this determin tion, the .xesponsible offiéer iS'exercising a Judicial

as opposed to a disciplinary, function. ) , L .{}y«‘

(e) Ordinarily the Commanding Officer, U.s. Naval Ballistics..
‘Command, will be.the officer :responsible for’ auCh65121ng searcﬁes of .
‘pérsons ‘or . property described in categories (1)} (2) or. (3) above in
this command. Additionally, iin-.accordance with- specific authority
granted in reference (a), the following officers are hereby authorized
to act in the place and stead of the Commanding Officer in ordering
such searches: : :

(1) ‘E‘xeéﬁtfl.\'é dfficetr . , B T T S N *‘
(2) .,4Comand Duty Officer o TN

(3) Other senior officer. present i the»absence of all of the aboyve -
,officers.ﬂ._ ¥

Vit P Rl o ,*.,.31 poes

5. Criteria B
——— S s ke

(a), When eo acting, these-officers will exerciae tneir judicial
discretion An deciding whether or not to order a''search, in accordance
with the general criteria set forth above. No search will be o;dered
without a thorough review of: the information to detérmine’ tha; _probable ..
“caitse, where required, exists. Due consideration will be’ given to thé
advisability of posting a guard or securing a space to prevent the
tampering with or alteration of. spaces, while a further inquiry is con~
ducted. to effect 8. more complete,development of’ the facts end circumsqances
giving, rise to the request ior a seerch. e perr

»
N Pl I >
ey :

B PO

: (b)  The following examples are rntended to assist the responsible
officer in determining the proper category (eet forth in parag; aph 4a,.
above)’ under which to consider the pereons or’ property’of which a search
is requeeted,., , ‘ . T ST o)
Category (1) Is limited to membera of the armed fbrces and ‘) :;f
civilians accompanying armednforces in a combat zohe in time of W?Fa/a
' Category (2) Will normally include such'items as automobiles, :"‘
suitcases, civilian clothing, privately owned pdrcéls) ‘ate. s physically
‘located on government property and owned or used by a member of .the armed

forces. ) . . o
| | | 5 8¢
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Category (3): 1Includes lockers issued for the stowage .of personal
effects, government quarters, or other spaces or containers issued. to an
individual for his private use. , a e

Category (4): Includes the working spaces of this command including
restricted-access spaces, in the custody of one or a group of individuals
where no private use has been authorized, for example, a wall safe, gear
lockers, government vehicles, ,government briefcases, and government desks.
6. Exception. In unusual circumstances, the interests of the safety of
security of the command, military necessity, or the necessity for.immpdi-
ate action to prevent the removal or disposal of stolen property may.,
 leave insufficilent time to ‘contact one of the officers named above in
order to obtain prior authorization to conduct a search. Under such .
circumstances, any officer or petty officetr of this command, on. the- scene-
in the execution of his military duties, is authorized to conduct ,a s
search without prior approval of any officer named above. When 80 acting,
such officer or petty officer is limited by all the requirements set. :
forth above. He must determine that the person or property to be searched
falls within one of the categoriles set forth, that his information is
reliable to the extent permitted by the circumstences, and that probable
cause, if required, is present. He shall inform the Command Duty Officer
of all the facts and circumstances surrounding hig actions at. the eariiest
practicable time.

7. Instructions.

(a) Any person authorizing a search pursuant to this instruction
may do so orally or in writing, but in every case the order shall '
be sgecific as to who 18 to conduct the search, what persons or property
is to be searched, and what items or information is expected to be
found on such persons or property. At the time the search is ordered,
or as soon thereafter as practicable, the individual authorizing the
search will set forth, including the time of authorizationm, the particular
persons or property to be searched, the ldentity of the persons authorized
to conduct the search, the items or information which was expected to be
found, a complete discuseion of the facts and information he considered
in determining whether or not to order a search, and what effort, if any,
was made to confirm or corroborate these facts and information. This’
report will be forwarded to the Commanding Officer and will be supplem-
ented at the earliest practicable time by a writtem report, setting forth
any items seized ‘as a result of the search, together with complete details,
including location of their seizure and location of their stowage after seizure.

(b) Where possible, searches authorized by this. instruction will
. be conducted by at least two persons not personally interested in the.
case, at least one of whom will be a: commissioned officer or petty offdcer.

(c) Once a search is properly ordered pursuant to this instruction,

it is not necessary tc obtain the consent of any individual affected by )Q:SI"

the search however, such consent may be requested. Ll ; A,Q)</

(d) Frequently, it will appear desirable to interrogate suspects in
connection with an apparent offense. It 1s esSential that the functiou

@
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of interrogation be kept strictly separate and apart from the: function

of conducting a search pursuant to this instruction. This instruction :
~does not putrport to establish any regulations or guidelines for the.

conduct of an interrogation. - S

(e) Personnel conducting a search properly authorized by this
instruction will search only those persons and/or spaces ordered. If
in the course of the search, they encounter- facts or circumstances
which make it seem desirable to extend the scope of the search beyond
their original authority, they shall immediately inform the person
authorizing the search of such facts or circumstances and awyait further -
instructions.

(f)l Personnel conducting a search properly authorized by this
instruction will seize all items which come to their notice in. Fhe course
of the search which fall 1 within the following categories:

(1) fruits or products of any offense'agaiﬁsh the Uniform
.. Code of Military Justice; '

(Z)V inscrﬁmentalities by means of which any euch offenge was
' fcommitted or which may be used to eftect the escape of-
any offender; :

(3)‘ any other evidence of the commission of any such offense
or the identity of the offender,

(4) contraband, i.e., any property the mere possession of
' which is prohibited by law or lawful regulation.

All such items shall be selzed even if their existence was not

: anticipated at the time of the search.

(g) Any property selzed as a result of a search shall be securely
tagged or marked with the following information:

1 Date,and time of the search;

(2) Identification of the person or property being searched;

(3) Location of the seized article when discovered;

(4) Name of person ordering the search; and

(5) Signature of the persons conducting:the search. &
, (h) No person conducting a search shall tamper with any items
seized in any way, but shall pergonally deliver such items to the person
authorizing the search. In the event that size or other considerations

preclude the movement of any seized items, one of the persons conducting
the search shall personally stand guard over them until notification of

. the person euthoxizing the search»and recelpt of further inst:uqtioqs.

(1)  All persons who authorize searches pursuant to this instruction
and subsequently come into. possession of seized property shall (1) insure

4~ lOd
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that it is correctly tagged or marked; '(2) physically secure it in a
space not open to unauthorized access; (3) verbally report the circumstances
to the Commanding Officer or Executive Officer at the earliest practicable
time; and (4) submit the reports as specified in paragraph 7 (8) above.
§ i .

(j) - Nothing in this instruction shall be construed as limiting or
affecting 'in any way the authority to conduct searches pursuant to a
lawful search warrant issued by a court of competent jurisdiction, or

pursuant to the freely given consent of one in the possession of property,
-or incident to the lawful apprehension of an individual. It is noted that

the Manual of the Judge Advocate General of the Navy contains suggested
forms for recording information pertaining to the authorization for
searches and the granting of consent to search. The usage of these
forms ie highly recommended. o '

(signed) COMMANDING OFFICER

4~=10e



d. Probable cause. Stated again, he standard to be applied by
the commanding officer (or his designee), after hearing the facts presented
to him, in deciding whether or not to authorize a search is”,ﬂ; e

SR
e

Are theseé facts and apparent facts, based on. my experience,
sufficient to convince me, acting as an impsrtial magistrate,
that there is a definite instrumentality of a crime, fruit
of a crime, contraband, or other item commected with the
violation of law located on specified premises or persons?

1]

 Consider the following: R

Private Wilson is seen in the company area, apparently "high"
on’ something. No odor of alcohol can be detected. Several amphet-
amine tablets fall from his pocket as he reaches for a cigarette.
Under the standard above, would the Battalion Commander, who has
suthority to authorize searches, be- justified in ordering a search,of )
Private Wilson's locker? Stated differently, does probable cause ex1st
to search Private Wilson's locker9 » , e ,'5 Sy

Assume that S/Sgt. Mitchell has observed thesée facts and reported
them to the Company Commander. The Company Commander relates them, to .
the Battalion Commander. The Battalion Commander, who will author ze
or deny permission to conduct the search, may go through.the following
thought process to- arrive at the proper decision. i ‘

.-‘-v S
B - 3 :
t . Las .

(i) I know both ‘S/sgt. Mitchell and the Company’ Commandér,
~and- I have kaown them well for more than a year. Without question, _
evén though I did-not interview S/sgt Mitchell personally, I am satisried
that the people furnishing me with the information are reliable.

, (ii) 1 have seen the pills which fell out of Private Wilson s
pocket, and I have called the medical officer and CID to my office, ‘to
examine the pillg, and. both stated that on visual examination, they were
of the opinion that the substance was an amphetamine. Also, ‘I know
that Private Wilson was "high." This coorobates or confirms my.belief that
these are amphetamines. LT T At .

, (iii) It is a crime to possess amphetamines without a prescription.
Thus, these pills are contraband.

(iv) Despite the foregoing, how do I know Private Wilson has
any more pills in his locker? Has anyone seen him putting them in. his
locker or getting them out of his locker? Has anyone made & "buy" from
Private Wilson and noticed him going in the area of his locker to get the
dtugs? I will have to answer ‘mo" to all of thoge questions..  First, I
don't know 1f he has any more pills. Second, even if he does have ,any
more evidence, I don't have probable cause to believe that any contraband
would be located in his locker. Therefore, I must deny permission to
search his locker. .

, In Viet Nam, a case similar to the one cited above occurred but .
the search was esuthorized. It was held that the search was not based ;323

(S,
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on probable cause as there was nothing to link thegpremisee searched
with the indiviaual 8 possession of drugs. “V R f ey 801
Sramr o End e
 One thing should be clear: searches must be based on,probahle
cause, and probable cause is more than a mere suspicion, hunch or
hope that something will be found.

. (1) Subject matter. When a° search is authorized by ‘the command,
whethér the authorization be oral or in writing, the thing ox things
which are the object of the search must be specified.: For instance,
if the facts point to a knife or other sharp ingtrument as beipg the
instrumentality of a c¢rime, the commanding officex or person authorizing
the search should specify what is to be sought. Likewise, if marijuana
is the object of the search, it too must be specified. : el

.t

Suppose, however, that a search for a knife is being conducted,pf
and the person conducting the'search happens to find a bag of marijuana
in the locker which is being searched. Further, . assume that the knife .is -
not found. Could thé marijuana be admigsible in’ evidence against ‘the
accused? The answer is "yes" if the marijuana were discovered incident
to the search for:the knife. If the command authorizes a search. for a
knife, the person conducting the search could. look in the locker for ey
the knife, and any other {item of 'evidence discovered would be admissible.
However, in 1ooking ‘for the knife suppose the person conducting the search
looked into an envelope containing only a letter belonging to the accused.
Suppose that this letter contained information as to where the accused had
his drugs- located and that, as a result of this letter, the drugs were
found. Neither the letter nor the drugs would ‘be admissible. The reason
is that the person conducting the search was authorized to look for a knife,
and probable cause existed to cause the person authorizing the search to
believe that the knife was located in the locker. A search of boxes in
which the knife could be located would be perfectly legal, 7
“but the knife certainly would not be located in’ an envelope :
containing a letter. Hence, the subject matter == or ‘'what is T o
being aought in the sesrch - controls where we may look._ Soe L e d
A ¢ ‘ -
The pistol is another good example. Suppose we. are sesrching .
for a stolen pistol on the accused's premises and look in a match box
and find heroin. ‘Again, we could not expect to find the pistol in
the match box' ‘hence, we are on an illegal fishing. exnedition. Even
though lawfully on the premises to search for the pistol, we may not
extend our gearch into areas where it would not be reasonable to expect
to find the item sought.

Something else the person conducting the sesrch should keep
in mind is the fact that once the item sought is located, the search’ ;
should cease at that point. Suppose we are looking for a pistol and
find it. We must not open the next drawer which contains two kilos
of heroin, because our search is complete. Although if searching for:
heroin and some isnfound the search may continue to look for more.

(2) Premises. Apart from specifying the subject matter of ‘the o
search, the one authorizing the search must also specify the premises, <f;€2
to be searched by premiaes is meant person, place, or thing. x -

LT L : , B P R G
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Before the person authorizing the search can know whae prémiéée
to specify, he must have information indiceting that the -subject ‘matter
of the gearch is located in a specific place. Again, he*cannot‘guess as
tc the location. of the subject matter., O R SR X *w"" T

If one possesses authorization for the search of aavehicle, ‘tHis -
will not permit or authorize him to search a dwelling house. located near
‘thé vehicle.

(3) Source and quality of information. Probable cause must b@
based on information which is provided to the one authorizing the
search. In the sphere in which searches are authorized, frequent use is
made of informers. Whenever informers are used, the one authorizing the
search must be provided informatlon in two distinct areas:-

First, he must be advised of the underlying facts and circumstances
from which the informer conmcluded that the items to be seized are ih the
plage to be searched. L L ’

- Becond, he must be advised of underlying facts and circumstances from
whieh he, the one authorizing the search, may himself conclude

- .
' VLot ey ]

-

(a) That the informer is credible- himself or .
(b) That the informer 8 information is reliable

Satisfying the first part of this’ requirement generally“poses no problem.
In satisfying the second part of this requirement, numerous things may be -
considered.

If the informant appears berSOnally before the;gommanding officer,
and the commanding officer has an opportunity to observe him .and
judge his credibility, this is a factor which will bear upon his

- reliability‘

. If the commanding officer knows the informant or is- familiar with
his reputation for truth and veracity, this too may be considered.

If the informant is one who 18 charged with lew enforcement duties,
usually his information, based on his direct observations, is reliable.

The informer may be a "good citizen" with a clean record, which is
something to consider regarding his reliability. . :

An eyewitness to a crime or the victim of a’'crime is uSually ‘seen

ag reliable.. : :
So too, a co-actor who makes declarations against penal iﬁterest

(i.e., incriminates himself) may be considered to be trustworthy.

The past "track record" of the informer may be considered. An informer

. who has provided reliable information three times in the recent past

may be viewed as reliable this time. However, the one authorizing the

-~ gearch cannot be satisfied with the conclusion,: "informer X. has been - é;zj

:.{ >
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reliable three times before." Rather he should get as many details as -
possible - dates, information he provided, and the results of - acting‘onz
that information - so that he can himself conclude that the infonmerdhas
-been shown to be reliable,

Another important factor to comnsidey is whether or not aﬁ least ‘some

of the information furnished by the informant may be corvoborated by other

evidence, The facts that are corroborated should point to criminal activity.

It is not sufficient to merely corroborate the fact that the potential
accused will be in a certain place at a certain time. :

_ The informer's identity need not be disclosed to the authorizing -
officer. However, he must still be provided with facts and .circumstances
as indlcated above, ‘to allow him to independently make the required con-

clusions. .

Marijuana detector dogs are geen as another "informer" for purposes
here. Consequently, the authorizing officer must be advised of the qual-
ifications, training, and past use of the dog and its handler so that the
one authorizing the search may conclude that this ?informer" is reliable.

The two. requirements discussed above cannot be stressed too much.
Whenever an informer, of any kind, is used these requirements must be
satisfied or the authorized search will not be valid.

The following chart has been included to- summarize when  the
commanding officer or his designee may authorize a search. and,when they .

7
may not. T

b=14
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[COMHANDING OFFICER'S AUTHORITY TO ORDER A SEARCH |

ROPERTY SUBJECT TO SEARCH 'PROPERTY NOT SUBJEC'.[‘ TO SEARCH
BY_QORDER OF CO ORDER OF CO o
\; ‘ \l/ , \
PROPERTY OWNED PRIVATE ;’ROPERTY OWNED PRIVATE PROFERTY OWNED PRIVATE PROPERTY OWNED
OR CONTROLLED | OR CON”‘ROLLED BY A PERSON OR CONTROLLED BY A PERSON OR CONTROLLED BY A PERSON
i | BY THE U.S. = “<SUBJECT TO THE UCMJ SUBJECT TO THE UCMJ NOT SUBJECT TO THE UCMJ .

that /i g that i .
»LZ s J e = ¥

that \L is

that L is

magistrate or until cfvilian police authorities arr:l.ve to .effect an arrest,

95,"5'*‘7

e

’

LOCATED ANYWHERE W;ETHER LOCATED ON A k’, OCATED ANY- 1LOCATED OFF A MIL. BASE LOCATED ANYWHERE WHETHER

ON OR OFF A MIL. BASE MILITARY BASE : OUTSIDE WITHIN THE U.S., ITS ' ON OR OFF A MIL. BASE

IN THE U.S. OR ABROAD WITHIN THE THE U.S.(OR ITS TERR. OR POSS. IN THE U.S. OR ABROAD

U.s., ITS TERR. OR POSS) : o
, TERR. OR ON OR OFF A
) ' {POSS. MIL. BASE 1
used f}or“ a ' S

Govr. | |Non Govr. I o ‘ S 1
- | PURPOSE]! . [PURPOSE . | : .. I \»

¥oep/c | P/C p/C | P/C MAY NOT - . MAY NOT* -~ | R
| REQUIRED | REQUIRED REQUIRED . REQ;J__:;{ED L o -::,sEARcH  SEARCH ,__; R

“*But may detain a person not subject to UCMJI until 8 search warrant is obt,ained-f-rem“an— appropriate civiTian -
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2, Consent Searches If the owner, or other person in -1 position
to consent, consents to a search of his person or property over
which he has control, a search may be conducted by anyone for any
reason (or for no reason). If a free and voluntary consent is
obtained, no probable cause is required.

Tﬁe Manual recognizes this type of search in paragraph LSZ:IJ
The following searches are among thost which are lawfuls

A search of one's person with his freely given consent,

or of property with the freely given consent of a person
entitled in the situation involved to waive the right to
immunity from an unreasonable search, such as owner, bailee,
tenant, or occupant as the case may be under the circumstances,

For example, where an investigator asked the accused if he “migh check
his personal belongings" and the accused answered, '"Yes. . . it's all’
right with me" the court found that there was congent. However, the’
court has also said that "mere acquiescence in the face of authority

is not conmsent." Thus, where the CO and First Sergeant appeared at
the accused's locker with a pair of bolt cutters and asked if ‘they
could search, the accused’s affirpative anewer was not consent, The
question always becomes, '"Was thé consent freely and voluntarily given?"

It is not essentlial that a suspect be warned of any specific rights
before givimg his congent to a search. He need not be advised of the right
to refuse to consent. The only predicate for the admission of evidence
obtained as a result of a search based upon consent is whether the consent
wag freely and voluntarily given. U, 8. v. NOREEN, 23 USCMA 212, 49 CMR 1
(1974). Nevertheless, the gilving of this advice may be strong evidence
that the individuals assent to the search was voluntary.

Accordingly, the giving of this advice is recommended and. a part of
the standard form as provided in appendix 1 to the JAGMAN is reproduced
on the following page. Further, if during the search, interrogation of
the person is desired, then he must be advised of his rights under Article
31 and Tempia, as discussed in chapter III of thils text.

As previously noted the term “control” over prnperty is used

rather than ownership. For instance, if Seaman Jones occupies a residence
with his girl, Sally Smith, and Seaman Jones pays the rent, Sally, in Sea-
man Jones' absence, can consent to a search of the premises. Suppose how-
ever, that Seaman Jones keeps a large tin box at the residence to which
Sally ig not allowed access. The box could not be subject to a search by
reason of Sally's consent. She can only consent to a search of those
places or areas where Seaman Jones has given her "control". Likewise, if
Seaman Jones maintained his own private room within the residence, ‘and Sally
was not allowed access to the room, Sally could not give permission to a
search of this room. )
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3. Search Incident to a lawful apprehension
7 g .

Historically, this search of the person and property in the immediate
possession/control of the “apprehendee" has been founded on the need to
protect the apprehending official from harm from concealed’ deapons’and ¥
Lo preserve evidence from destruction. - o

& search of an individual's person, of the clothing he is wearing,
and of the property into which he could reach to obtain a weapon or .
destroy evidence is a lawful search if it is conducted incident to a lawful
apprehension of that individual, - A . L 5

UCMJ, Art. 7a, defines apprehension as "the taking into custody of
a person." This means the imposition of physical restraint which is '
- substantially the same as civilian "arrest." It differs from military
Yarrest" which is merely the imposition of moral restraint.

[y

To render such a search 1awful, the apprehension itgelf must be 1awful.
To be lawful the apprehension must be based. upon probable cause which’
exists if the facts and circumstances would justify a prudent man in
concluding that an offense has been or is being committed and that the .
person being apprehended, committed or is in the commission of the
offense.

It should be noted that an apprehension may not be used as a sham
to accomplish an otherwise illegal search. - Furthermore, only the person
apprehended and the immediate area where he could reach to obtain a
weapon or destroy evidence may be searched. For example, a search of a
room other than the one in which the accused was apprehended which yilelded
marijuana was held to be illegal because it went beyond the area from which
the accused could reasonably be expected to obtain a weapon or destroy
evidence. _ '

. While the search must be "incident to the lawful apprehension' this

.does not mean that the search should take place before the .apprehension.
A search incident to apprehension may not be used to justify the appreh~
ension, If probable cause to apprehend did not exist at the time of the

3

apprehension, subsequent events cannot be used to justify the apprehension. .

It i3 only after a man has been lawfully apprehended that his person
and the clothing he is wearing may be searched.

In 1969 the Supreme Court of the United States decided the case
of Chimel v. California, 395 U.S. 752. The Chimel case is generally in-
terpreted as placing great restrictions on the abllity of apprehending/-

arresting officials to routinely search, as incident to a lawful apprehension,

beyond the "person' of the person being apprehended. In the Chimel case,
the accused was suspected of burglarizing a coin shop. He was arrested
in his home, and, incident to the arrest (apprehension), the police

b5
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’seetched the eptire threa—bedroom house, including’ the ‘attic, %arage?v.

room itself; Such searchis;

740

]

o,
«

and workshop. The Supreme Court of California upheld’ ‘the’ seerch/
seizure as being incident to the accused's arrest.. The Supremé

Court of the United States reversed, saying, '"When an arrest is made,
it 1s reasonable for the arresting officer to search the person arrested

~in order to remove any weapons that tﬁe latter might Seek to use in order

to reajst arrest or effect escape. Otherwise, the officer's” safety might
well be endangered and the arrest itself frustrated. In addition, it is
entirely.reaspnable for. the arreeting officer to search' for and seize -

- any evidence on .the arrestee s person in order to prevent ‘tts concealment

or, destrgctipn. "And the arega into which an arrestee might reach in order

" tb grab-a weapon or ev1Ventiery items must, of course,; be governed by a like

rule.. A gun on a table oy ip a drawer in front of one who is arrested
can be-as dangerous to the arresting officer as one concealéd’ in' the
cLothing of the’ person arreeted There is ample JuStification, therefore,
for a search of the arrestee's person and the area 'within his 1mmediate
control'=- cons;ruing that phrase to mean the area from w1thin Whlch he
migh; ga;n possession of a W%gpon or destructille evidence.” Thére is

no. cpmpa;ab;e justification, howeve?“for routinely searching rooms other
thag thﬁt’iy whiech an ar;egtveccgrs-- or, for'that matter, for searching
;pgqgghAagleghe:désk gpawey v other closed or congéaled areas 6f that

3. An the agbsence of well”recognized exceptions,
may - Qe mgde only under the: qnthority 0f a search wgrrant."" The faect that
the gccueed is apprehendeﬁ in a vehicle does not justify a 'search of the .
entire vehicle. The apprehending officer need not close his eyes to
evidence or contraband in plain view. ‘He may seize it. However,

absent this eighting in plain view, the entire Vvehicle cannot be sgearched
without establishing probable cause therefor. ' And unless there is a good
reéason why there cannot be delay, an authorization to-sgearch must ‘be’
obtained before the search of the vehicle can begin. “In accordance

with CHIMEL, however, those parts of the vehicle into which the suspect
can reach to obtain weapons or destroy evidence may be searched as incident
to the apprehension. :

be ?Shakedown" searches. A ghakedown search is 'like any othér search
ordered by the commanding officer. It requires his permission. Probable

.cause 1s necessary. The object of the search must be specified, What

distinguishes a shakedown search from a regular command authorlzeu '

- search is the area or premises to be searched.

2

Because so many men and women are quartered in such fairly small
areas on bases and on board ships, it is relatively easy for a person
to commit a crime and conceal the fruits or instrumentalities of the
crime for the time necessary to prevent the discovery of evidence.

For example, SN Smith sleeps in a compartment with 25 other men.
At 2300 he retireg and places his money under his pillow, as is his
custom. At 0500 the following morning, he arises to find his money
gone. No one (or very few peaple) has departed the compartment Bince

z
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2300, At 0510 the commanding officer is notified and orders a search o
after talking to SN Smith. The search order encompasses the entir 4 b
compartment, not just one person's locker.

£y

"‘f a4 'x’

The Court of ‘Military Appeals and Federal courts have upheld this ' type
of search. While it is not recommended that an entire’ ship or large part of a
base be searched save under the most exceptional- circumstances, it
should be noted that one search of this nature (a quest for a murder
weapon) extended to twenty barracks, three mess halls, and two other '
structures, all known as the "26th Area." In.that case the "trdil of
blood" led into this area. Thus, the facts justified the commanding -
officer's decision to order a search of the area.

It must be remembered that the shakedown search .is an excegtion,
not the rule. Irresponsible use of this valuable tool could result in
its restriction.- It should definitely not be considered a means of
accomplishing an other wise illegal search of an individual s locker,
etc., where no legal method is available. : 4 :

5. Search by reason of exigent circumstances where probable cause to'
search exists (Necessity Search). A "necessity search" is a search

under clrcumstances demanding immediate action to prevent removal or
disposal of property believed, on reasonable grounds, to be contraband: or -
stolen property. Such a search is permitted out of necessity, but there
must be the same type of probable cause that would justify the commanding
officer's ordering the search. The commanding officer's permigsion is
not required for this type of search because, as the term necessity
implies, immediate action is necessary. Searches of automobiles are
frequently justified on this basis since their mobility makes obtaining

- the commanding officer 8 permission impracticable.

This is not to say that all searches ‘'of automobiles may be
caoanducted. on this basisg. For inatance, 1f an automcbile belonging to
a service member who i1s on duty for severdl hours is to be searched, and
1t is parked, the commanding officer's permission would be required.

On the other hand, 1f a vehicle were stopped by security and what
appeared to be a green leafy substance believed to be marijuana was "
seen sticking out of the trunk, the security policeman would be Justi—
fied in searching the trunk.

In United States v. Swanson, 3 USCMA 671, 14 CMR 89 (1954)-, the
accused was alleged to have stolen $76 in a bivouac area. The first’
sergeant called the men together and informed them of the theft and
tried to have the money returned with no further action to be taken.
The thief didn't take advantage of the opportunity to return the stolen
money. There were no officers present and their return was not
expected for an appreciable time. The first sergeant conducted a

search. Here it was held that the search was lawful. The thief was put

on notice that the criwe was discovered, and further delay would have

allowed the thief greater opportunity to conceal the money. Thus, ‘

the search was the only reasonable course of action. And in U.S. Ve .o - é;;z‘
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WHEATOW 48 CMR 649 {ACM 1974) a demand for immediate action dispenscd
with the need for command authorization ‘prior- to the search. There, an
NCO who was familiar with the smell of marijuana was conducting a

. routine barracks inspection and- smelled the odor of burning marijuana

coming from the accused's room.. He knew: the room was occupied, knocked
and heard movement and an aeiosol ‘can- being sprayed. - ALl these factors
were consistant with a crime in progress and .attempts to destroy: con-
traband of a type easily destroyed and allowed the immediate entry of the’
room, P . .

i S : . o PREE : o
In all respects, except for the absence of the requirement that
the commanding officer’'s permission be obtained, a "necessity search"

is identlcal to a command autborized gsearch.

3 . . .
6. "Search" by owner of;property or’ person not acting in official
capacity. In the foregoing caption, the word "search' has been placed
in quotes implying that perhaps this term does not adequately describe
what ‘is actually- taking place when a person '"looks" for what is his.

We défined "search'" as a quest for incriminating evidence. What the
owner actually does when he looks for his property is’ to conduct a quest
to recover his property. Thus, in the legal sense- at 1east, we have
something other than a search. : :

Additionally, even though the individual acting for his own and not a
myernmental purpose, may commit a trespass, or other crime, this will not
oﬁerate to exclude evidenee obtained in this manner .

Yet this situation must be distincuished from the one in’ which

‘the owner of the property is acting under the. suggestion or direction

of those involved in ‘law enforcement. In the latter situation, the
evidence would be excluded on the theory that the government is
attempting to have a private party conduct a searcn which the government
may not lawfully conduct. R +

-3

. 2. Search pursuant to civilian warrant. Where service members subject

to the UCMJ reside off base within the United States, its territories,

or possessions, a search warrant must be obtained from civilian
authorities and the search conducted by civilian law enforcement .agents.
The commanding officer, while he has authority to search.the person of

ane subject 'to the UCMJI or the law cof war anywhere, does not have the
authority to order a search of his automobile or residence. located off the
military installation in the U.S5., its territories, or possessions. Like-
wise, a cilvilian warrant is required to search civilians whether they
happen to be on or off a military installation located in' the United
States or abroad. However, where the circumstances demand it, a .civilian -
on a military installation in the United ‘States, its territories, or
possessions may be detained by the military until a search warrant (and
civilian police official) can be obtained from an appropriateé civilian

magistrate or until civ1lian police authorities arrive to effect an arrest.

As previously noted, unless modified by a Status of Forces Agreement,
the commanding officer or his designee, upon probable cause, may auth- .
orize a search of private property owned cr controlled by a person

: ,subject to the UCMJ when such property is located abroad. . o é@
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ACTIVITIES NOT CONSTITUTING SEARCHES Coe %,
Y \\N/
What has been discussed to this point deals with searcheas, and the ' )
evidence derived therefrom. However, other activities undertaken s
by the commanding officer, for purposes other than gathering incniminating
evidence, may yield incriminating evidence ‘It is these activities which
will be discussed below. L. -

1. Ingpections at gates and checkpoints.

a. General. Military commanders are ‘often charged with the-
security of geographically large bases and/or areas of concentrated
military and dependent population. COMA has recognized the "gate"
and "checkpoint" inspections as a legitimate means of aiding him in :
his duty to protect the installation by preventing contraband and
dangerous instrumentalities from coming aboard, and preventing the
removal of the installation a piece at a time.

Inspection of individuals entering or leaving military installations
has, for some time, been recognized and practiced by the military. The
term "inspection'' describes what takes place at the gate of a military
installation. The question then arises, how does a search differ from
an inspection? A search is made with a view toward discovering contra~-
band or other evidence to be used in the prosecution of a criminal action.
It is made in anticipation of prosecution. On the other hand, an inspec~
tion is an official examination to determine the fitness or readiness of the
person, organization or equipment, and though criminal proceedings may result
from matters uncovered thereby, it is not made with a view to any criminal
action. .

For example, assume Colonel X suspects A of possessing marijuana be-
cause of an anonymous "tip" received by telephone. Colonel X cannot
proceed to A's locker and "inspect" it because what he is really doing
is searching it - looking for the marijuana. How about an "inspection"
of A's company's lockers? This will give Colonel X an opportunity to ''get
into A's locker" on a pretext. Because it is a pretext for a search, it
would be invalid; in fact, it is a search. And note that this is not a
valid search because the Colonel has no “underlying facts and circumstances
from which to conclude the informer is reliable or his information credible

Suppose, however, Colonel X, having no information cOncerning A, is
seeking to deter contraband from his command, prevent removal of government.

property, and reduce drug trafficking. He establishes inspections at the

gate. Those entering and leaving through the gate have their persons and vehicles
inspected on & random basis. Colcnel X is not trying to "get the goods' on A

or any other particular individual. A carries marijuana,through the gate and Vo
1s inspected. The inspection is a reasonable one =- the trunk of the vehicle,

under the seats, and A's pockets are checked. Marijuana is discovered in

A's trunk. The marijuana was discovered incident to the ingpection. A

was not singled out and inspected as a suspect; Colonel X had no way of

knowing that A would be coming through the gate. Here, the purpose was

‘not to "get" A but merely to deter the flow of drugs or other contraband.

The evidence, by interpretation of present caae law, would be admissible / 7
under the gate "search" concept. : : e 4; :
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b.  Contzol at the gate. '"The power of a military /commander/ over a
reservation /or his command/ is necessarily extensive. and practically :
equusive, forbidding entrance and controlling residence as the public interest
may demand .../I/t 1s well gettled that a post.commander can, in his discretion,
exclude all persons other than those belonging to his post from post and
reservation grounds." In every case the due process clause of the Fifth
Amendment does not require that the individual excluded be afforded a
hearing or advised of the reason for extlusion from the military instal-
latdion. Cafeteria Workers v. McElroy, 367 U.S. 886, 893, 6 L.Ed. 2d 1230,

81 S. Ct. 1743 (1961)

While Cafeteria Workers concerns the right of a commander to
exclude civilians from his military installation, this case serves to .
highlight the authority of the commdnder in this area. Further, in
this area, the case of United States v. Poundstone, 22 USCMA 277, 46
CMR 277 (1973), deserves special attention.

.+ This QOMAAdecision states:

"Both the generalized and particularized types of
searches are not to be confused with inspections of
military personnel entering or leaving certain areas,
or those, for example conducted by a commander in
furtherance of the security of his command. These are
wholly administrative or preventive in nature and are -
within.the commander's inherent powers.' Poundstone
at 46 CMR 282. '

Chief Judge Darden aleo said:

"The commanding officer of a military installation... may
without probable cause order the search of military personnel
" or vehicles entering or leaving his base as a necessary part
of his authority and responsibility for the security of his
| command. #*#%%,,,.the commanding officer's traditiomal authority
" and responsibility for the security of a milltary base and its
g personnel are sufficiently broad to permit him constitutionally
ta search all those who enter or leave the installation's
perimeters." 46 CMR at 282-83.

; It therefore appears that a search (or inspection) authorized
by ‘the commanding officer of a military installation and conducted at the
gate to the installation, may be authorized without probable cause.

]
1

Ce The checkpoint search on a military installation. ' A checkpoint
search, one which may take place anywhere on a military installation,
unlike the gate search, requires probable cause. Checkpoint searches
‘usually have as’ their purpose the deterrence of specific types of
offenses (e.g., introduction of drugs into a particular area, etec.).

A "checkpoint search" is part inspection and part search. In the case
described below, the use of the dog was of an inspectional nature. Only
after the dog provided probable cause did the search commence. '

#
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In a recent case, a commanding officer of a unit on a large.
military installation viewed with concern the widespread increase of.g4
drug, and drug related, crimes in his unit. In an effort to curtail: the
introduction of drugs into his unit, a roadblock inspection system wasw~s'
established by a unit regulation. Operationally, the procedure .consisted’
of stopping vehicles at the first of two checkpoints manned by military
personnel, inspecting driver's license and registration, and advising '
the occupants of the vehicle to read a sign: "Attention, narcotics check,
with narcotics dogs. Drop all drugs here and no questions asked. Last
Chance." An “amnesty barrel" was located under the 5ign, 'At.thé second
checkpoint, further down the road, a narcotics dog was allowed to "sniff"
ingide the vehicle. In the event the dog "alerted", a search .of the .
occupants and vehicle was conducted. In this case, at ‘the second .
check point Rex, a marijuana detector dog, wWas allowed to put his head.
inside the.vehicle. He alerted, and a search* of the,vehicle and': .,
occupants ﬁas conducted. Several packets of heroin were discovered in
the accused's wallet. The Court of Military Appeals in upholding the
search made several points clear in this case: . oy

s

(1) a search other than at the gateway of a military instéllation
does require probable cause; and, since this was not a
* consent search, probable cause was required. :

(2) searches under the circumstances of this case are reaeonable"
a proper part of the military commander's discharge of .
his military functions.w

(3) ‘circumstances when this type of search would be 1awfu1'ere:
(a) to protect the security of the command; and
(bj to effectuate a proper military regulatory program

(4) whether or not a condition will justify a command approach
of the type used in this case does not depend upon the - ,
particular number of violations but rather the evil such a
system seeks to .prevent and the reasonableness of the means

Cused,

(5) at least pliedlz, a prerequisite to a séarch of this nature

is the requirement that the individual, who may be qnscept_ible
to being searched, be forewarned or afforded an opportunity: .

to exempt himself from any criminal liability by disposing

of the contraband or fruits of the crime; while this point

was not specifically decided, common sense, better practice,j‘
and more favorable appellate consideration would seem to '
dictate the necessity of "a way out" for the potential achsed
or suspect. , Do .

(6) lastly, the use of the dog (which-alerted end-provided propable
' cause) in and of itself was not considered a search; the dog: p /’
‘was analogized to "using a flashlight to illuminate dark ,

t

*Under the facts, no specific authority to search was requested. General
authority was contained in the lnstruction. ‘

Jn
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places on a public street in which a burglar might be 1urking.
. United States v. Unrue, 22 USCMA 466, 470, 47 CMR 556, 560 (1973).

d. Conclusion. Before attempting gate or checkpoint searches, consultation
with a Naval Legal Services Office (NLSO), Station or Staff Judge Advocate

is strongly recommended. Such searches, while attractive, have definite
limitations. Unless conducted in a reasonable manner what might other-

wise prove a useful instrumentality may be rendered ineffective. Con-
sequently, a carefully prepared instruction or order incorporating sound
legal advice is highly advisable

2. Administrative Inspections. A commanding officer is respomnsible not
only for the combat readiness -of his command, but also for the cleanliness,
safety and maintenance of his command's physical plant and for the health,
discipline and welfare of 'hig personnel. The uniqueness of military life
and the responsibility of the commanding officer for the security, health,
safety, welfare, and discipline of his command allows command sanctiomed
administrative inspections of military personnel and their property.
General inspections for such purposes (as distinguished from searches of
the person or property of an individual for criminal investigative purposes)
are lawful and are not required to be based upon probable cause. Items of
contraband or other evidence seized during such administrative activities
are admissible against the accused at a subsequent court-martial.

For. example, in U.S. v. Grace, 19 USCMA 409, 42 CMR 11 (1970), the
Commanding Officer of Security Police Squadron, Utapao Airfield, ordered
.an inspection of the squadron area and its three barracks ''to check
living conditions" and "to determine whether unauthorized weapons were
present" which might present a danger to the command. Two-man teams
of senior noncommissioned officers conducted the inspection of the
billeting areas. As the inspection progressed a member of the inspecting
team was informed that the accused had marijuana in his wall locker. "The
- inspecting NCO noticed the“accused attempting to take something out of
hig locker and ordered him to return the item to his locker, to standby, and
to await his turn to be inspected. When the team approached the accused's
locker, he refused to open the locker and challenged their authority. The
commanding officer was informed of these facts. After conferring with a
“. legal officer aﬁd deciding that he did not have probable cause to order a
search, the PO ‘declined to do so,.but he did instruct the inspection team
to continue /| qeir inspection of the accused's locker and area, even over
his objectioa, and to complete the inspection of all other uninspected
areas, The inspection of the accused's locker revealed a quantity of
marijuana.

In Grace it was held that an inspection, valid at the inception,
18 not transformed into an illegal proceeding simply because one of the:
persons subject. to theinspection ‘becomes the subject of a criminal
investigation. The inspection did not become an illegal search of the
accused's effects. However, it is clear that the scope of an inspection
ln progress cannot be braodened or extended based on such suspicion.

AThe motivatlon which prompts the adninistrative inspection will

determine whether or not courts will view such action as an inspection 7/ !
or simply as activity which in fact amounts to a gearch. 'Note that a =
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search is an examination of an individual's property, or. person with a
view to the discovery of contraband, stolen property or other evidence
of a crime to be used in the prosecution of a criminal action for - '
some offense of which he is suspected or charged prior to the seamch.;aOn
‘the other hand, queésts or activities conducted as routine admipistrative
acts for the purpose of preserving health, safety, 'or discipline,-oxr - i’
insuring the operational effectiveness and 'security.of the command, without °
a view toward obtaining incriminating evidence against a partigcular
individual;” are permissible as administrative‘inspections¢ .

o v
-~

In U.S. v. Lange, 15 USCMA 486, 35 CMR 458 (1965), the Squadron

' Commander authorjzed the squadron administrative-officer to conduct

periodic. "standby" inspections. The administrative officer .had never i
utilized: this auvthorization, but he understood the :authorization! to “

‘enable him to conduct routine inspections at his discretion. Subse~-

qently, a theft of a watch and money was reported to the administrative - .
officer, who ordered an immediate "inspection'". He: began the "inspection'
by inspecting the living quarters of. persons who were billeted in quarters -
adjoining the victim. The accused's living quarters, which adjoined the
victim's were "inspected' and the stolen wallet and funds were found there,
as well as two other wallets which had been reporbed stolen previouslyg
Thereafter, the "inspection“ was terminated.

It was decided that an inspection cannot be used as a pretext to
cover up an otherwigse unlawful search. It is clgar that what was' conducted
in this case was in fact a search which was not authorized by one empowered
to order a search. (This was really a "shakedown search" conducted by%
one not empowered to authorize such.) _ : :

i \

It is recommended that commande fo)mulate inatructions to be
followed when conducting administrative inspections. A judge advocate
should be contacted and his training utilized in such undertakings.
The sample instructions which follow may be an aid to commands in - formulating

such instructions.

Yo
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INSTRUCTION
SAMPLE

Subj: Inspections

Ref: (a) Chap. 7, U.S. Navy Regulations, 1973 ,
(b) Title 10, United States Code, Section 5947
(c¢) Command Instruction on Contraband
(d) Command Instruction onxSearch and Seizure

1. PURPOSE: To establish policy and procedures for: inspections of
military persomnel and property under the jurisdiction of the Commanding
Officer, U.S.8. . The purpose of authorized adminintrative
inspections is to determine the fitness and readiness of the command to
perform its mission and to ensure. security, health, welfare, and disctpline

within the command.

2.  CANCELLATION: This instruction cancels __ Inst.
3.  BACKGROUND: |

a., The commanding officer is charged'with the responsibility, as
defined in references (a) and (b), to ensure the safety, well-being, and
efficiency of the command. This responsibiiity encompasses the authority
to take all necessary and proper ‘measures, under the laws, regulations
and customs of the naval service, to promote and safeguard the morale,
physical well-being and the general welfare of personnel of the command.

b. As set forth in Article 0708 of reference (a), one vehicle for

discharging the responsibility of the commanding officer for his command

is periodic administrative inspections of material and personnel of the
command . ’

¢. In order to protect the welfare of personnel aesigned to the
command and ensure the safety of the commard, administrative inspections

_ will be conducted in order to detect and confiscate contraband as defined

in reference (c). Such periodic inspections will include inspections to
deter dangerous drugs within the command. ~

4. POLICY: Administrative inspections shall be ordered by the commanding
officer or executive officer who, for the purposes of ordering inspections
defined in paragraph 3 above, is specifically delegated authority to order
such administrative 1nspections by this instruction.

a. When ordered, specific directions shall be given as to the purpose ’

of the inspection and the personnel and/or areas to he inspected by tbe
inspectors. .

b. Inspections, when directed, maj be either announced or unannounced

in advance of the Lnsptction.

c. To ensure the accomplishment of the objectives of inspections, as
set forth in this instruction, such inspections shall be held on a regular

basis within the command., : ;/j%/
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d. The results of an inspection shall be reported to the

3 executive officer or commanding officer. Any deficiencies noted during S
an inspection shall be made a part of such a report on the results of the
inspection.

5.  ACTION: When inspections are ordered, inspectors shall be guided by
the procedures outlined in this instruction¢

Commanding Officer

Distribution:

s

3
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INSTRUCTION
Sub}: Contraband, delineation of

Ref: (a) Chap 11, U.S: Navy Regulations, 1973
(b) SecNav Inst. 1700.11 series o
(c) Command Inst. on Inspections s
(d) Command Inst. on Searches

1. PURPOSE: To list and discuss categories of items which, by law .or
regulation, are illegal for a member of the naval service to have“in his
possession on board any ship, craft, aircraft or in any vehicle. of the
navaL service, or within any base or other place under naval jurisdiction

2. CANCELLATION: This instruction cancels ' Inst. ) .

3. BACKGROUND: Contraband are objects and things the ownership or _
possession of which are prohibited by law or regulation and are subject to
forfeiture and destruction upon selzure, The categories, objects, and things
listed below are not a conclusive listing of all items which are centraband.
Nor does this instruction set forth the circumstances when possession of a
proscribed item would be lawful, as when a member of the naval service

obtained permission to own or possess the item from proper authority. The
listing below delineates items which are contraband and, when a member is’
discovered in possession of such objects or things, there is a presumptlon that
such possession is unlawful.

4.  The possession of the following items by members of the naval service

is prohibited.,

a. Weapons. Article 1136 of reference (a) prohibits the possession
on boeard any ship, craft, or aircraft or naval base of a dangerous wedpon,
instrument, or explosive device or compound. This prohibition shall extend
to firearms; devices which expel a projectile either by air or gas; switch-
blade knives; blackjacks; brass knuckles; leaded clubs; a cord leather or
wire garrote; or an edged.weapon the blade of which is more than five inches
in length, when the possession of any of the above is not necessary for the
proper performance of duty or authorized by proper authority.

b. Alcholic Liquors. Article 1150 of reference (a) prohibits the
possegasion of alcoholic liquors for beverage purposes on board any ship,
craft, aircraft or naval base, except as may be authorized by the Secretary
of the Navy. Reference (b) defines alecoholic beverages as wine, distilled
spirits and malt beverages.

c. Marijuana, Narcotics, and Controlled Substances. Article 1151 of
reference (a) prohibits the possession by persons in the naval service of
marijuana, narcotic substances or other controlled substances as are de- »
fined and listed in the Comprehensive Drug Abuse Prevention and Control
Act of 1970 as amended (B4 Stat. 1236,
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e. Instrumentalities of a Crime. Objects or things used in the
commission of a crime or capable of use only in the commission of crime
are contraband. Prohibited items which fall in this category would be
gambling devices; pipes used to smoke marijuana; hypodermic syringes used
to Inject a narcotic or controlled substances;} and altered or falge armed
" forces identification cards.

5. ACTION. Contraband discovered during an inspection, as defined in

reference (c), or a search, as defined in reference (d), in the possession'

of a member of the command or located within the command shall be seized.
A report of the circumstances of the seizure shall be made to commanding

officer or executive officer of the command. .

Y

" Commanding Officer

Distribution:
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3. Administrative Inventories. An inventory of the personal property
of an individual, if motivated by a governmental purpose other than a
quest for incrimination evidence to be used at trial in the prosecution
of the individual for a criminal offense, is lawful and contraband or
evidence incidentally found during the course of such & legitimate in~
ventory will be admissible in a subsequent criminal proceeding.

For example, in U.S. v. Mossbauer, 20 USCMA 584, 44 CMR 14 (1971),
the accused was apprehended by civilian authorities in town on the preceding

~evening for possession of marijuana and indecent exposure. At 0530 the

following morning the CO arrived at his office and read the log recording
notification of the apprehension. A call to the local police revealed that
the accused would not be released until later in the day. There existed

an Army Regulation in effect at that time which required the inventory of
an absentee's personal effects immediately upon discovery of his absence iw
ordér to protect the absentee from theft or loss of his property. The CO
ordered an inventory of the accused's property. The inventory was conducted
in such a way that it did not include major items of clothing contained in
the accused's locker, but it did record minute particles of green vegetable
matter found in the left pocket of the accused's field jacket.

* It was held that the inventory was merely a subterfuge for a search of
the accused's locker without probable cause.

In U.S. v. Kazmierczak, 16 USCMA 594, 37 CMR 214 (1967), the court
points out obvious and legitimate reasons for regulations authorizing
inventory of the property of absentees by saying, "Even the temporary
absence of a member of the unit may require an immediate replacement.

If the absent member has left his possessions in the unit, these must be
removed to make room for those of the replacement. Common sense indicates.
the absentee's effects cannot be tossed casually into a sack and stored...
Common sense also indicates that each article stored for the absentee should
be listed to guard against a later claim of damage or loss... We hold, there-
fore, that the inventory procedure prescribed by the regulation is not per se
contrary to the constitutional prohibition against unreasonable search and
seizure."

4-25
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SECTION ONE Ly
CHAPTER V T

COMPULSORY PROCESS AND DISCOVERY I

COMPULSORY PROCESS

1. Introduction. The Sixth Amendment to the United States Comstitution
provides that: "In all criminal prosecutions, the accused shall enjoy
the right . . .to be confronted with the witnesses against Him; to have
compulsory process for obtaining witnesses in his favor. , .Y This is
the basic provision relating to compulsory process. a

, In the military, the UCMJ, Arts. 46, 47, and 49, implement this
constitutional provision. ;

a, UCMJ, Art. 46, gives the trial and defenSe‘counsel eéual
opportunity to obtain witnesses and other evidence in accordance with such
rules as the President may prescribe. These rules are foun& in the MCM
and will be discussed below.

o
. ," l
i

b. UCMJ, Art.47, provides criminal sanctions for witnesaes who have
been subpoenaed and fall to appear or testify.

c. UCMJL,Art 49, allows for the taking of depositions at any time
after charges have been preferred (that is, signed and swormn to by the
accuser). . v

d, Subgoena. A subpoena 1is an order issued to a witness to appear
at a designated proceeding and testify. A subpoena duces tecum, which is
a similar order, requires the witness to bring certain documents or
evidentary objects with him. In the military, there is no distinction;
the subpoena contained in-appendix 17 of the MCM, a copy of which appears
on the following page, contains a sectlon where the witness may be ordered
to bring with him any documents, evidentiary items, etc.

A subpoena is usually issued only to a civilian witness. The
attendance of military witnesses may be obtained by military orders.
However, where a service member 1s due to be discharged during the course
of thé trial and will not agree tec .a voluntary extension, a subpoena may
be necessary.

“Not all proceedings may utilize subpoenas. The subpoena is available
to all courts-martial, courts of inquiry, and UCMJ, Art 139, investigations
(1.e., redress of injury to property, JAGMAN, Ch. X). Bodies which may not
utilize the subpoena are informal JAGMAN investigations, formal JAGMAN
investigations (except for UCMJ. Art. 139), administrative discharge -
board hearings, and UCMJ, Art. 15, hearings conducted in accordance é?{j
with MCM, 1969 (Rev.), par. 133b, and UCMJ, Art.32 investigations. g
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2. Procedures for obtaining witnesses. MCM, 1969 (Rev.), par. 115
contains the basic procedures for obtaining witnesses which are outlined
below. Since the trial counsel is charged with’ obtaining witnesses' for

the government whom he considers material and necessary, this discussion
will be centered about defense requests f07 witnesses. A

v

a. Where trial and defemse counsel agree a witness is material and
necesggary, trial counsel is charged with obtaining the witness. ;

(1) Military witnesses in the same location as the trial or other
proceeding may be informally requested to attend through theéir respective
commanding officers. If a formal written request is required it may be
forwarded through the regular channels.

In case a military witness is located at a place other than the place
(area) of the trial, and travel at government expense is required, “the
appropriate Buperior will be requested to lssue the necessary orders.” )
Practically speaking, the convening authority will comtact the command to

which the witness is attached and will furnish the accounting data for the

switneas, "The costs of travel and per diem of military personnel and

civilian employees of the Navy (and Marine Corps). . .will be charged to
the operation and maintenance allotment which supports temporary additional
duty travel for'the convening authority of the court-martial." JAGMAN,
Sec. 0137a(l1). ‘ o

(2) Civilian witnesses are obtained by the issuance of a subpoena.
The subpoena 1s prepared in duplicate. Both copies will be mailéd to the
witness along with a return envelope addressed to the trial counsel of the
court and not that officer by name. The witness will bring the othér copy
of the subpoena with him to trial. 1If the trial counsel has not verbally
explained this procedure to the witness prior to mailing the two copies of
the subpoena, he may wish to include a letter of explanation.

In some cases, particularly where doubt exists as to whether or not
a civilian witness will appear for trial, formal service of a subpoena
will be required. Usually, an officer is detailed to personally carry a
copy of the subpoena to the witness, ascertain the witness' identity, and
present the witness with the copy of the subpoena. When this is done, the
officer serving the subpoena on the witness will execute an ocath to .the
effect that he personally delivered a copy of the subpoena to the witness.

For both Navy and Marine Corps convening authorities, costs for, military
or civilian witnesses are charged to the operating budget which supports

the temporary additional duty travel for the convening authority JAGHMAN,
Sec, 0137. :
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b. Where trial and defense counsel cannot agree on whether a witness
is material and necessary, a different procedure applies. In the event
a witness has beeun informally requested by the defense, and the trial
counsel has concluded that the witness is not material and necessary, the
defense counsel may submit a formal request for the witness.

"A request -for the personal appearance of a witness /civilian or
militarzj will be submitted in writing, together with a statement, signed
by the counsel requesting the witness, containing (1) a synopsis of the
testimony that 1t is expected the witness will give, (2) full reasomns
which necessitate the personal appearance of the witness, and (3) any
other matter showing that the expected testimony is necessary to the ends
of justice." MCM, 1969 (Rev.), par. 1ll5a.

This request is submitted through the trial coumsel to either the
convening authority or military judge according to whether the question
arises before or after the trial begins.

In forwarding this request for the personal appearance of the witness,
the trial counsel will have an opportuntiy to express his views in the
matter. Normal practice requires the trial counsel to reduce his position
to writing in a forwarding endorsement and furnish the defense counsel with
a copy of the endorsement.

If prior to triasl, the convening authority will receive the request.
The convening authority must evaluate the request on an individual basis
considering the materiality of the testimony and 1ts relevance to the
guilt or innocence of the accused, together with the relative responsibil-
ities of the parties concerned, against the equities of the situation, . It
is well gettled that budgetary considerations will not serve as a measure
of whether or not the testimony of a particular witness is material and
necessary. A witness may also be seen as necessary and material solely
on the issue of appropriate punishment.

In considering a request for a witness, it is advisable for the
convening authority to utilize the services and advice of a Judge
Advocate (not the trisl or defemse counsel). If the request i1s denied, a
formal written denial for record purposes 1is preferred. If the request
is granted, the procedures contained in paragraph a. above should be
followed, .

In the event that the convening authority denies the request for the
witness, the matter may be litigated before the military judge. If

" the military judge agrees with the convening authority in denying the

request for the witness, the trial will proceed and the matter will be

considered on review of the case. On the other hand, if the military.

judge takes the position that the witness' testimony is material and

necessary, the convening authority has a number of options available:

he may procure the witness; withdraw the charges and specifications;

allow the trial counsel to enter into a reasonable stipulation as to what

the witness would testify to were he present (if the defemse will agree
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and withdraw its request for the witness); or simply refuse to obtain the
witness. In the case of a refusal to obtain the witness the military judge
may grant a continuance until the convening authority provides 'the witness
or he may dismiss the charges and specifications concerning, which tHe
witness would testify.

The convening authority has the option of either making the witness
available or dismissing the charge. United States v, Daniels, 23 USCMA
94, CMR 655 (1974). P

3. Important concepts. As previously merntioned, budgetary m&itters are
not a consideration with regard to whether or not a witness should or
should not be present to testify. It has been said that "military
Jjustice should havé no dollar sign attached to it, but military justice,
like the Constitufion, is 'not at war with common semnse.'" United States

v. Sears, 20 USCM4 380, 43 CMR 220, 225 (1971). 1In other words, the facts

and not budgetary conslderations must decide whether or not a witness
should be present.

This is true whether the witness is a witness on the merits of the -
case (for findings) or a witness in extenuation and mitigation.

The convening authority should never try to influence the military
judge in any way. The convening authority's position in refusing to
provide a defense witness at government expense should appear in the
record in the form of the convening authority's written denial of the
defense's request for a witness. In making his independent determination at

trial, the military judge may consider this. However, in the Sears case cited

above, the judge ruled against the convening authority and held that the
witness was required. The convening authority then asked the_judge,tb
reconsider his decision. The judge did so and essentially changed his

prior ruling. In criticizing the military judge, the Court of Military
Appeals stated: '"When faced with the knowledge that the convening authority
refused to comply with that order /of the court to obtain the witness/

he /the military judge/ continued with the trial and thereafter reversed his

previous finding as to the necessity of the witness to the defense case. In
our opinion, his capitulation to the will of the convening authority was an
abuse of discretion." Sears, at 43 CMR 220, 224 (1971). The remedy was
$hat the court set aside the findings of gullty and ordered the charge and
specification dismissed.

Another question frequently arises. Why can't stipulations or
depositions be used in place of a witness? They can if the defense
agrees to the deposition or stipulation and agrees to “withdraw its request
for the witness. The accused has the trial right to confront and cross-~
examine the witnesses against him. He cannot be forced to forego this
right.

With regard to taking depcositions from servicemen, the Court of
Military Appeals has said, "Since a serviceman, subject to military orders,
is always within the jurisdiction of the military court, we do not believe
that he 1s unavailable simply because he is stationed more than one
hundred miles from the situs of the trial. Something more is requlred .
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We hold, therefore, that with regard to military witnesses, the

right to confrontation as embodied in military due process requires

that actual unavailability be established before a deposition of a
gerviceman is admitted into evidence." United States v. Davis, 19 USCMA °
217, 41 CMR 217, 223, 224, (1970). :

4., Conclusion. The convening authority and his legal officer would
be well advised to consult a Judge Advocate when requests for witnesses
are made, Through his advice, unnecessary expense to the command can
be avoided. Moreover, where a witness is necessary, an otherwise valid
conviction may be reversed for want of one witness. .

If witnesses are to be subpoenaed or ordered to attend a trial,
planning on the part of the government 1s essential. Trial counsel
cannot expect to mail a subpoena to a witness one day and have him
avallable the next. The convening authority also must remember that a
witness from a distant command, while available, may not be immediately
available. For this reason, timely action 1s the key to expeditious
disposition of cases.

DISCOVERY

1. Definition’'and purpose. Discovery is the right .to examine (i.e.,’
discover) information possessed by the opposing side before or during trial.
Under the UCMJ and the MCM, only the accused has the right to discovery.
There are three basic reasons why this is a valuable right,

First, it puts the defense on an equal footing with the prosecution
in terms of investigative resources. Next, 1t enables the defense to
prepare a rebuttal to the charges. Lastly, it provides the basis for cross-
examination and impeachment of prosecution witnesses at trial. However,
the most lmportant aspect of discovery is the fact that it puts the defense
on notlce as to the strength of the government's case, If the government
has done its homework, discovery, or the release of information to the
defense, should not be something to be feared. In fact, compelling
evidence of guilt may well persuade the defense to enter a plea of guilty
and thereby save the government a great deal of time and expense in the
trial of & particular case.

The accused's right to discovery under the UCMJ is implemented by
various provisions of MCM and rules developed by case law. The scope of
discovery in the military is extremely broad compared to civilian practice,
Although the materials to which the defense counsel has access are.
specifically delineated, any errors Iin denying requests for discovery are
measured on appeal by the reasonableness of the defense counsel's requests.
Discovery is not intended as a substitute for the defense counsel' preparing
his case, but it is an essential part of it.

Any request for discovery should be as specific as. possible under
the circumstances; it should be timely; it should be directed to the
appropriate officlal; it should be supported by the specific authority
authorizing the disclosure of the requested material; and it should be
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continuing, i.e., asking that the prosecution furniash evidence of a
gpecific kind then in its possession and any similar that they obtain
subsequent to the original request.

The following is a discussion of the specific authority for and modes
of discovery.

2. UCMJ, Article 32, Pretrial Investigation. 'An investigation to' determine
whether or not a case should be referred to a general court-martial,

disposed of at a lesser type of court, referred to nonjudicial punishment,

or the charges dismissed, known as a pretrial investigation, is

always convened, except when specifically waived by the accused. Where

an accused 18 held for trial by general court-martial, the pretrial
investigation is one of the primary means of discovery. The pretrial
investigating officer has the duty to conduct a thorough and impartial = | *
investigation of all matters set forth in the charges and specifitations.

He is to conduct an inquiry into the truth of the matters set forth in the

charges, consider the form of the charges and make a recommendation as to the
disposition which should be made of the case in the interest of justice and

discipline.

Military witnesses may be required to attend this investigation through
the use of military orders. Civilian witnesses, on the other hand, may not
be required to attend. If the convening authority approves the taking of |
a deposition (in accordance with Article 49), civilian witnesses may then
be subpoenaed for that purpose, and the deposition could then be used by
the Article 32 investigating officer. . :

During the conduct of the pretrial investigation,'the accused and his
counsel have a right to be present and to cross examine witnesses who
appear for the government.

The accused is also entitled to a summary of the testimony taken at
the investigation or, if the record is prepared as a verbatim transcript,
a copy of the verbatim transcript,

MCM, 1969 (Rev.), par. 34d, also provides: '"To the extent required by
fairness to the government and the accused, documentary evidence and
statements-of witnesses who are not available will be shown, or the contents
thereof will be made known, to the accused. . .and to his counsel.”

3. MCM, 1969 (Rev.), par. 44h, Documents and other information possessed
by the prosecutjon. Paragraph 44h requires the trial counsel to permit the

defense to examine from time to time any paper accompanying the charges,
including the report of investigation and papers sent with the charges on
a rehearing. He must also allow the defense to examine the convening ‘order
and any amending orders. Before trial, the defense should be provided with
a list of probable witnesses for the prosecution.

Generally considered as accompanying the charges are: the report of the
preliminary inquiry officer and any statements taken by him; statements taken
by the Naval Investigative Service; recommendations as to dispositions by
officers subordinate to the convening authority; the report of the pretrial
investligating officer and the transcript of his investigation; the Staff
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Judge Advocate's advice to the convening authority; papers relating to
any previous withdrawal or referral of charges; and the accused's service
record or service record book.

Exceptions to paragraph 44h are such documents which are classified
for reasons of security and those containing the names of confidential
informants., Nevertheless, if the defense can establish that the sub-
gtantial rights of the accugsed may be prejudiced to such an extent that
he will not receive a fair trial, the convening authority may be faced
with the choice of withdrawal of charges or disclosure.

When the Naval Investigative Service performs an investigation, this
investigation is in two parts: an investigative report {commonly referred
to as a "cover sheet") and the statements appended thereto. Without
question, the statements teken by the Naval Investigative Service fall within
those items of evidence which are discoverable both under MCM, 1969 (Rev.),
paras. 44h and 115c. Yet a great deal of controversy has raged over whether
or not the investigative report should be made available to the defense counsel.
The position of the Naval Investigative Service is c¢learly stated in large
print on the cover sheet: "This document is the property of the Naval
Investigative Service. Contents may be disclosed only to persons whose

official duties requires access hereto. Contents may not be disclosed to

‘the party(s) concerned without specific authorization from the Naval

Investigative Service." On this subject, there is no COMA authority, but
the better approach would appear to be to allowed the defense to examine the
report. This will serve to avoild, in many cases, unnecessary delay

caused by litigation at the time of trial.

4. MCM, 1969 (Rev.), para. 115c, Discovery of evidentiary matter in control
of militdary authorities. This paragraph further implements UCMJ, Article 46,

by allowing the defense to use and examine documents or other evidentiary
materials in the custody and d control of military authorities, the trial counsel,
the convening authority, the military judge, or the president of a specilal
court-martiasl without a military judge.

The defense must make a reasonable request for documents or other evi-
dentiary matters. - This does not give the defense counsel a license to
engage in a "fishing expedition". However, if the defense can demonstrate
a reasonabile relationship of the document requested to the case, the
document ghould bée made available to the defense.

Not discoverable under this provision are trial counéel 8 research

notes or his notes which were obtained as a result of his interviews with

prospective witnesses.

5. = Interview of witnesses. Under MCM, 1569 (Rev.), par. 48h, the

defense counsel must be given an ample opportunity to interview the

accused and any other person. The defense must be allowed to interview

witnesses privately without the interference or presence of the trial

counsel or any other representative of the prosecution. : é%?‘
1]
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6. Depositions as a discovery device. Except when required by law in thé
proper forum, a witness may not be compelled to testify or divulge infor-
mation. Depositions, taken prior to trial, are one means of requiring a
contrary witness to reveal his knowledge of the matters at lssue in a case.
Where the witness is a civilian, as has already been mentioned, the sub~-
poena may be used to compel his attendance at the taking of a deposition.

7. Counclusion. Convening authorities and legal officers should not

consider a demand for information an unjustified invasion of "executive ay

privilege". The law of discovery is well established in our judicial system.
Each case must be handled on an individual basis. In this area, the
advice of a Judge Advocate can prove extremely helpful to the command.

5-9
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SECTION WO
CHAPTER I

INFORMAL DISCIPLINARY MEASURES

INTRODUCTION. Those persons having even mindmim exposure to the
military criminal law system understand that the basic disciplinary

actions that may be taken in any case include nonjudicial punishment,

summary court-martial, special court-martial, or general court-
martial. It is likewise understood that those actions are listed
iy increasing order of severity so that one prosecuted by general
court-martial is exposed to punishments extending to execution.
Inherent in any superior-subordinate relstionships, and thus in-
‘herent in the military society, is the authority of the superior

to compel performance of tasks by the subordinate. In given situa-
tions, these orders can relate to acts of misconduct or deficient
performance by the subordinate as the superior attempts, through
informal means, to correct the deficiency. Were this not so,

every minor act of misconduct or deficient performance would “have
to be dealt with in a legal proceeding and any resulting conviction
would be a matter of record for the rest of the offender's life.
Because individual rights are involved in these informal measures,
military courts, laws and regulations have imposed some restraints
on military superiors utilizing such measures. This Chapter will

- discuss briefly some of these restraints and analyze the legal
complexitiea involved.

BASIC SOURCE MATERIAL. The student should read the following
basic sources in connection with this Chapter.

1. Manual for Courts-Martial, 1969 (Rev.), Paras. 128c and i29a.

2. Manwal of the Judge Advocate General (Navy), Sec, 0101c
and Appendix, Sec. l-a.
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NONPUNITIVE MEASURES

INTRODUCTION. "Nonpunitive measures" is terminology used in the o
Manual for Courts-Martial 1969 (Rev.) para 128c (henceforth referred
to as the MCM) which refers to various leadership techniques, short'
of formal nonjudicial punishment or court-martial action, d931gned to
encourage the development of acceptable behavioral standards in the..
members of a command. The objective of these leadership techniques
is the enhancement of self-disc1pllne. While it is commonly believed
that a commander's discretion is virtually unlimited in this area of
his responsibility, the truth of the matter is that the law imposes
significant restraint on the commander's use of nonpunitive measures.
The nature of this restraint will be examined through a discussion
of nonpunitive censure, extra military 1nstruct10n, denlal of
privileges, and alternatlve voluntary restraint.

NONPUNITIVE CENSURE. Nonpunitlve censure is nothing more than criticism
of a subordinate's behavior or performance of duty py a military.
superior. This censure is informal and it may be dellvered either o6rally
or in writing. Since this form of reproof is commonly used in military
organizations, it is normally’ delivered orally and referred to as
"chewing out." Nonpunitive censure is a more formal method of regis-
tering disapprobation than some means of communication, but it is not

a matter of record and does not become a part of one's official record
even if the censure is delivered in writing. The law places little
restraint on the commander's use of this leadership technigue though
sound leadérship principles may dlctate the commander 8 use of censure
in terms of good Judgement. :

EXTRA MILITARY INSTRUCTION. "Extra military instruction" is terminology
referring to the practice of assigning extra tasks to one exhibiting )
behavioral or performance deficiencies for the purpose of correcting o
those deficiencies through the performance of the assigned tasks, For’ ﬁ/‘

ingtance a superior might order close order drill to be performed by ..... .

a subordinate for one hour per day to correct some noted deficiency

in the behavior or performance of the subordinate. Normally such<tasks
are perfbrmed in addition to normal duties.. This kind of leadershlp
technique is more severe than nonpunitive censure and, becauge it
involves direct action toward the subordinate, the law hag“placed some
significant restraints on the commander's discretion. AIl extra military
instruction involves an order from a superior to a subordinate to do the
task assigned. It has long been a principle in military law that orders
imposing punishment are unlawful and need not be.-dbeyed unless issued
pursuant to nonjudicial punishment or court-martial sentence. The ;
problem that must be resoclved in every extra military instruction . e? /(

X
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situation is whether a valid training purpose in involved or whether

the ¥urggse of the extra mllitary instruction is "punishment." The -
resolution of this problem is difficult but the analysis involved is

not complex and can be successfully utilized to avoid legal compllca~
tions. The following analytical process will. prove useful,

1. Identify the Deficiency. The initial step in analyzing extra
military instruction in terms of its legal ramifications in a given
case is to properly identify the deficiency of the subordinate. For
example, Seaman Jones is assigned responsibility for securing all doors
and windows in his office each night but routinely forgets to secure
some of the windows. Although at first blush it would appear that
his deficiency is the failure to close windows, a more accurate per-
ception of the deficiency involved may be either lack of knowledge or
lack of self discipline depending upon specific reason for the failure.
Tn other words 'deficiency' refers to shortcomings of character or
personality as opposed to shortcomings of action. The act (failure
to close windows) is an objective manifestation of an underlying
character deficiency which, in the eyes of military courts, extra °
military instruction is designed to help overcome. Accordingly an
act should always be identified by its underlying character deficiency’
to avoid the complications to be discussed below. In this connection,
terminology relating to character traits which is used on fitness report
forms is helpful to use in the determinatlon of the underlying reasons
for the deficient act.

2. Rationally Related Task. The task to be assigned must under
the law be rationally or logically related to the deficiency noted’
or courts will view the underlying order as being one imposing punish~
ment. ' Appellate military courts have relied heavily on this relation-
ship as indicative of the real purpose for the giving of the extra
military instruction order. It is this criterion that makes absolutely
necessary the proper identification of the deficiency in terms of
character rather than action. Few tasks assigned as extra military
instruction will be logically velated to a deficient act, For example,
what extra task could be assifned to correct one who Inadvertently
leaves windows unsecured? Perhaps an assignment to close windows one
hundred times each night for two weeks -~ or is that task indicative
of a punishment motive? How about close order drill? Close order:
drill logically has nothing to do with windows. If, however, the
deficlency noted by the order giver is a lack of self discipline,
instead of the act, then a great many tasks become logically related
to the deficiency noted and the careless attitude involved is not
illogically related to a corrective measure of close order drill. -
"Or if a failure to close windows is the result of lack of knowledge
of the duty (1gnorance herice being the deficiency) it would not be
illogical to require the subordinate to study the pertinent security
orders for an hour or two each nlght until he learns of his respon31b111ty.

g7
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Where the military superiof has analyzed the subordinate's deficiency

as relating to some trait of character and assigned a task he deter-
mined to be correctionally or instructionally related to the deficiency,
the military courts have readily accepted the superior's opinion that
the task he assigned was logically related to the deficiency he noted

in the subordinate. Where the facts show that the superior assigned

a task because the subordinate did some unacceptable act, military
courts see the assigned task as retaligtory ang, hence, tend to view

the task as punishment. In the latter situation, the superior cannot
help but appear to be reacting to a breach of dlsc1pllne 1nstead of
undertaking valid training.

3. Language Used. Wheneyer courts or judges try to determine
the purpose of an order, they essentially become involved in trying-
to determine the state of mind of the issuer or the order. Since
mind-reading is not yet a perfected science, courts look to objective
facts which manifest state of mind. Thus, if a character deficiency
is identified as being involved in a delinquent act and a task logi-
cally related to the correction of that character trait is -ordered.
by the commander, then, as explained above, these facts tend to indi-
cate, in the eyes of the law, that the task assigned wae glven for .
training purposes. Equally 1mportant as this "logic" test is the
language used when the order is given. Seaman Jones forgeta to close
the windows, and the commander retaliates with, "Jones, you're
assigned close order drill for two hours each night. Tt'1l be a
long time before you forget to secure & window around here. You'll
close your windows or you'll wear a trench in the sidewalk." 1In
this example, the words used by the commander make the task assigned
look like it was directed for punishment purpdses. Conversely, the
task looks more like training when the commander says, .

"Jones, you 've been forgetting to secure your windows
lately and I know you're familiar with the rules. This
lack of self discipline is not important in peacetime

nor are windows that impor#ant. But, bad habits learned

in peace can be fatal in war. I am assigning you to do
gome close order drill and perhaps by having to instantly
obey commands you will develop the strength of self dis-
cipline you need to survive in war."

The commander should understand the importance of language in these
matters to avold having his purpose misinterpreted in eourt should
he be forced to back up his order with prosecution of a defiant ;
subordinate. In this connection, if a commander views a deficient .
act as symptomatic of a character def1c1ency, the chamces that he
will use appropriate language in issuing the extra military instruc- .
tion order are greatly enhanced--and the less likely, conversely, ;;
the courts will be to misconstrue his purpose. ' 37
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4., Judicious Quantity. Assuming all other factors are indicative
of a bona fide training purpose, extra military instruction may still
be construed by the courts as punishment if the quantity of instruction
is injudicious. There is a paucity of meaningful guidance as to what
conatitutes a4 judicious amount of instruction or training in this
context. The Manual of the Judge Advocate General of the Navy (hence~
forth referred to as JAGMAN) in section 0101(b) sets out standards
for the assignment of extra duties as a punishment imposed under the
Uniform Code of Military Jumstice, Article 15. Since extra duties
as punishment and extra military instruction are very similar, JAGMAN,
sec. 0101(b), can be used as guidance for extra military instruction..
Accordingly, no more than two hours of instruction should be required
each day, instruction should not be required on Sundays, and after
completing each day's instruction the subordinate should be allowed
normal limits of liberty. In this connection extra military instruction,
since it is training, can lawfully interfere with normal hours of
liberty. One should not confuge this training with a denial of privileges
(discussed later) which cannot interfere with normal hours of liberty.
The commander must alsc be careful not to assign instruction at un-
reasonable hours. What "reasonable hours" are will differ .with the
normal work schedule of the individual involved but no great 1nterference
with normal hours of liberty should be 1nvo]ved. :

5. . Extra milltary instructlon, in ‘the eyes of the law,

' is a leaders ip tool and not a ‘retributive punlshment device. To

constantly bear this in mind will help a superior avoid difficulties
related to the lawfulness of his order to undergo the imstruction and
aid the legal officer in resolving questions 6f lawfulness of such
orders. Difficulties will also be avoided if each superior and legal
officer is careful to analyze deviant behavior in terms of the under-
lying character trait. Of the facts indicating a superior's purpose
in giving the extra instruction the "logical relationship" test is
most important and the basis of that test is in the character analysis.
Attention should also be given to acts or words which may indicate

a punishment purpose and to the quantity and timing of the instruction.
Though some facts have in the past been given more weight than others
as courts have had to consider extra military instruction cases, all
of the facts related to the circumstances of the extra instruction
order, the facts precipitating its promulga+1on, and the task assigned
will be carefully considered.

DENIAL OF PRIVILEGES. Denial of privileges is a more drastlc leader-
ship measure than extra mllitary instruction in that it does not,
necessarily involve or require an Instructional purpose. Perhaps
oversimply stated, a "right" exists when law or regulation gives an
individual authority to compel performance. A "privilege" exists when
an individual has no such anthority. Thus, thirty days annual leave
is a statutory right as is compensation for active military service.
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The use of a commissary, post exchange, or base theater is
normally considered a privilege. Normal liberty is not-
technically a "right" but custom and regulation have made
liberty a qugsi-right. Thus, while one can be denied privi-
leges, such a denial cannot extend to a deprivation of normal
liberty. /See JAGMAN, Sec. 0101(c)/. Liberty can lawfully
be deprived only because of some bona fide health, welfare,

. training or military necessity or, when pursuant to law,
disciplinary purpose. Thus, denying liberty to prevent
chronic, brief, unauthorized absences at the beginning of
working hours is an unlawful deprivation of liberty, regard-
less of any humanitarian purpose of the commander orderirg
the restriction. 8o, too, is it unlawful to deny liberty

in order to prevent a subordinate from committing an offense
the commander thinks he might commit if allowed to go on
liberty. In each case, the denial of privilege relates to
liberty, and liberty cannot be interfered with save when and
how authorized by law. Always distinguish denial of privi-
leges related to liberty (which cannot be lawfully done).from
extra military instruction (training) which can lawfully
interfere with normal liberty to a reasonable degree.

ALTERNATIVE VOLUNTARY RESTRAINT. Alternative voluntary restraint
is a device whereby & military superior promises.not to report

an offense or to. impose disciplinary punishment for it in return
for a promise by the subordinate not to take normal liberty and
to remain on base or aboard ship. Such a practice is not recog-
nized as a lawful exercise of military authority, and a superior
who uses this device runs a risk of prosecution. Alternative
voluntary restraint should be avoided since it cannot be enforced
in court should the matter arise in a criminal prosecution. =~

70
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CHAPTER II
NONJUDICIAL PUNISHMENT

INTRODUCTION. Nonjudicial punishment is a prodedure designed to impose
summary punishment for minor disciplinary infractions. The legal protection
afforded an individual subject to such a proceeding is more complete than is
the case with non-punitive measures but less complete than is the case for

-courts-martial. Because of the minimal legal protection involved. the

maximum permissible punighment is very limited. Nonjudicial punishment is,

thus, a balance between judicial protection and the military need for summary
dispoeition of disciplinary infractions. The fact that legal safeguards are
minimal should not serve as a basis for abuse of this procedure. The

Uniform Code of Military Justice, Article 15 and Manual for Courts-Martial

1969 (Rev.), paragrapha 128 to 135 constitute the basic law of nonjudicial
punishment. The Manual of the Judge Advocate General of the Navy (JAGMAN),
Chapter I also contains significant detail for the processing of nonjudicial
punishment actions. In addition, ALNAV 41 of May 1973 promulgated new procedural-
safeguards for accused persons subjected to nonjudicial punishment.

BASIC SOURCE MATERIAL., The student should read the following basic sources
in commection with this CHAPTER,

1. Uniform Code of Military Justice, Articles 2, 15 and 138,

2. Manual for Courts-Martial 1969 (Rev. ) , paras. 8-13, 127c, 128-135
and 158, See also Appendix 12.

48, Manual of the Judge Advocate Gemeral (Navy), Sec. 0L0l and 0102.

4, ALNAV 41 of May 1973,
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CHAPTER II "

PART ONE . : <
NATURE AND REQUISIIES z

SCOPE. The Uniform Code of Military Justice, Article 15 and Manual for
Courts-Martial, paragraph 128 authorize commanders to impose disciplindry
punishment for minor offenses without intervention of court-martial.
Implicit in this simple statement are some complex principles.

1. Jurisdiction. In order to punish anyone the punishing entity must
hate the power to do so. This power is generally referred to as juris-
diction and it has two primary aspects. dJurisdiction over the person
refers to the power to punish the offender. As a general rule a commander
has authority to punish all military personnel assigned or attached to his
command including personnel gerving in a temporary additional duty status.
Jurisdiction over the offense refers to the power to¢ punish an individual
for a specific act of misconduct. Not all acts of' perceived misconduct
are punishable in the military society but rather only those acts =
described as offenses in the Uniform Code of Military Justice or recog-
nized a8 punishable under the General Article (Article 134) thereof. In
this connection it matters not where the act occurred since the Unlform
Code of Military Justice applies everywhere in the world. ‘

2. Minor Offenses. The terminology "minor offense" is the cause of
some concern in the ddministration of nonjudicial punishment. The Uniform
Code of Military Justice, Article 15 and Manual for Courts-Martial 1969
(Rev.), para. 128b indicate that "minor offense" means misconduct normally
not more serious than that appropriate to the summary court-martial (the
jurisdictional maximum imposable punishment extends to thirty days confine-
ment). These sources also indicate that the nature of the offense and the
circumstances surrounding its commission are also factors relating to the
determination of the significance of an offense. It does not ordinarily-
include misconduct which, 1if trial by Genexsl Court—Marﬁial could be
punighed by a Dishonorable Dlscharge or confinement at hard labor for
more than ore (1) year,

The Navy has taken the position that the final determination ag to whether
an offénse ig "minor™ is within the sound discretion of the “commanding

officer, "The Marine Corps has adopted the discussion in Hage§3z v, U.8,
449 F 2d 852 (1971) as to what constitutes & minor offense, in this

case, the U.8., Court of Claims stated that the power to impose punlshment .

under Article 15, UCMJ ig Timltéd to minor offenses as determined by &

_arbitrary evaluatlon of what congtitutes a major or minor offense

based upon the seriousness of the charge only and not upon the facts and |
circumstances of the individual. Marines should consult Marine Corps
LEGADMINMAN para. 2006.4f and Promulgation Page for Change 4. (Marine
Corps Order P5800.8)

- et s e gl i
- URRPORRER Y

Psecedmg page blank /0/
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a, Maximum Penalty. Begin the analyeis with a consultation of the J
Table of Maximum Punishments (MCM, Para. 127¢) and determine the maximum
possible punishment allowed by the table. Although the Manual for Courts
Martial does not so state, it appears that if the authorized confinement
is thirty days to three months the offense is most likely a minor offense.
If the authorized confinement authorized is six months to a year, the offense
may be minor, and if authorized confinement 18 one year or more, the
offense is rarely minor.

b. Nature of Offense. The Manual for Courts-Martial also indicates
in paragraph 128b that the "nature of the offense" should be considered.
This is a significant statement and often misunderstood as referring to
the seriousness or gravity of the offense. However, gravity refers to the .
maximum possible punishment and is the subject of separate discussion in
that paragraph. In context, nature of the offense refers to its character
not its gravity. In criminal law there are two basic types of misconduct —-
digciplinary infractions and crimes. Digciplinary infractions relate the
breach of standards governing the routine functioning of society. Thus
traffic laws, license requirements, disobedience of military orders, dis-
respect to military superiors, etc., are diseiplinary infractions.
Crimes, on the other hand, involve offenses commonly and historically recog-
nized as being particularly evil such as robbery, rape, murder, aggravated
assault, larceny, etc. Both types of offenses involve a lack of self
discipline but crimes involve a particularly gross absence of self discipline
amounting to a moral deficiency. They are the product of a mind particularly
disrespectful of good moral standards. In most cases criminal acts are not
minor offenses and usually the maximum imposable punishment is great. .
Disclplinary offenses, however, are serious or minor depending upon circum- '
gtance and thus, while some disciplinary offenses carry severe maximum
penalties, the law recognizes that the impact of some of these offenses on
discipline will be slight. Hence, the terms "disciplinary punishment"
used in the Manual for Courts-Martial are carefully chosen words.

¢. Circumstances. The circumstances surrounding the commission
of a disciplinary infraction are important to the determination of whether
such infraction is minor. For example, wiliful disobedience of an oxder
to take ammunitition to a unit engaged in combat can have fatal consequences
for those engaged in the fight and hence is a serious matter. Willful
disobedience of an order to report to the barbershop may have much less
of an impact on discipline. The offense must provide for both extremes, and
It does because of a severe maximum punishment limit. When dealing with
disciplinary infractions the commander must be free to consider the
impact of circumstance since he is consldered the best judge of it whereas
in the disposition of crimes soclety at large has an interest coextensive
with that of the commander and criminal defendants are given more extensive
safeguards. Hence, the commander's discretion, to dispose of disciplinary
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infractiond 18 much greater than his latitude in dealing with crimes.
Where the commander determines the offense to be minor, a statement )
must be made on the' NAVPERS 1626/7, REPORT AND DISPOSITION OF OFFENSES .
(Navy) or on the UNIT PUNISHMENT BOOK (NAVMC 10132-Marine Corps)
indicating that the commander, after considering all facts and circum-
stances has determined that the offemse is minor,

8. Other Considerations. Concurrently with making a decision with —
respect to whether an oftfense is major or minor, the commanding officer
must algo consider the following factors in determining the proper dis-
posgition of a case; (1) whether the aileged offense is trivial in.
nature; (2) whether the charge states an offense cognizable under the
UCMJ; (8) whether the charge is supported by the available evidence;
(4) the character and prior service of the accused; (5) othér sotind
reasons for punishing or not punishing the accused. /MCM 1969 (Rev),
paras. 32d, 88h.7

4. Statute of Limitations. The Uniform Code of Military Justice,
Article 43(c) forbids the imposing of punishment for an offense committed
more than two years before the date of the contemplated imposition of
punishment, Periode of time during which the accused was in the hands
of the enemyj in the hands of civilian authorities for reasons relating
to civilien matters, or absent without authority from United States
Jurisdiction do not count in computing the two year limitation.

N

5. Cases Previously Tried by Civilians, JAGMAN, Secs. 0101b{2)and,
0107e precliude the use of nonjudicial punishment to punish an accused for
an offense for which he has been tried (whether scquitted or convicted)
by a domestic or foreign civilian court unless authority is obtained from
the officer exercising gemeral court-martial jurisdiction (usually the
general or flag officer in command over the command desiring to impose
nonjudicial punishment). The authority to proceed must be obtained in
writing and a copy of the grant of authority forwarded to the Secretary of
the Navy for review. Authority is to be granted only where the ‘case involves
gubstantial digcredit to the naval service and the civilian disposition
was_Inadequate to meet Navy disciplinary needs. It is difficult to imagine
now these requisites could be met in minor disciplinary cases.

AUTHORITY TO IMPOSE. The office of commanding officer inherently has
nonjudicial punishment authority. The power rests in the office of
commander not in the person. A commander on leave is temporarily suc~-"

" ceeded in command by the officer so designated and, in the eyes of the
.law, the successor has the authority, not the commander on leave, Thus
the Commanding Officer, USS BROWNSON has nonjudicial punishment authority,
but Commander Geise, U,S, Navy, has or does not have such authority
depending on whether he is exercising command at the time. Likewise, the
authority to impose nonjudicial punishment is not delegable except to a
principle assistant by a general of flag officer commander. In no other
case does a deputy or executive officer have authority-to impose punigh~
ment under UCMJ, Article 15, An officer-in-charge has limited ;3}

- : 2-5
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nonjudicial punishment authority if he is a commissioned officer
designated as an officer-in-charge by departmental orders, tables of
organization, manpower authorizations, orders of a flag or general
officer in command, or orders of a senior officer present.

PROPER RESPONDENTS, Commanding officers are authorized to impose non-
judicial punishment upon all military personnel in their commands. The
terminology "of his command" means personnel assigned to or attached to
the command. The terms include persomnel performing temporary additional
duty, who in the eyes of the law are members of both the parent and
temporary commands. A person can only be punished once for any offense
regardless of how many commanders have authority to punish him. An
officer-in-charge can only punish enlisted members of his unit. In
virtue of interservice agreements, Navy and Marine Corps officers cammot
exercise their authority over Army persommel or Air Force officers.
Disciplinary matters should be referred to the appropriate sexvice
commander who is responsible for the accused. Likewise poliicy indicates
that Coa#t Guard offenders should be referred to the appropriate Coast

‘Guard commander, Navy and Marine Corps persommel are members of the same

gservice (Naval Service) and there are no restrictions on nonjudicial punish-

ment authority between the Navy and Marine Corps. Both the commanding

officer of the ship and the commander cf an embarked unit or command have

authority to impose nonjudicial punishment upon members of the embarked

command. In such cases, policy indicates that the embarked unit commander

should not exercise his authority if the commander of the ship wishes to
exercige his authority/See JAGMAN, Sec. 0101b(3)/. A ship commander has
ne ‘authority to limit or restrict the authority of the embarked unit
commander nor can any commander limit or restrict the authorigg of a

. subordinate empowered by law to impose monjudicial punishment /JAGMAN

Sec. 010la(5)7.
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SECTION TWO
CHAPTER II
PART TWO
HEARING - PROCEDURE

=

INTRODUCTION. Nonjudicial punishment results from a process involving
ah investigation inte unlawful conduct and a subsequent hearing to determine
whether and to what extent the accused should be punished. Generally,
when & complaint is filed with the commanding officer of an accused that
commander 1s obligated to cause an inquiry to be made to determine the
truth of the matter. When this inquiry is complete the NAVPERS 1626/7
(REPORT AND DISPOSITION OF OFFENSES) or the NAVMC 10132 (UNIT PUNISHMEN
BOOK) is filled out. The Navy NAVPERS 1626/7 functions as an investi-
gation report as well as a record of the processing of the nonjudicial |
punisbment case. The Marine Corps NAWC 10132 is a document used to
record nonjudicial punishment only (appropriate service directives should
be consulted for details regarding the completion of these forms.) The
appropriate’ report and allied papers are then forwarded to the commander.
The ensuing discussion will detail the legal requirements and guldance
for conducting a nonjudicial punishment hearing.

PREHEARING ADVICE. Prior to holding the UCMJ, Article 15 hearing the
commanding officer must cause the accused to be given the following advice.
The commander need not personally give the advice but may assign this
responsibility to the Legal Officer, or other appropriate person. The"’
advice must, however, be given.

1. Offense Involved. The accused must be advised of the offense of
which he is suspected. It is not necessary to read the allegations in
specification language inasmueh as the law requires that he be informed
of the subgtance of the offense. The substance of which he is informed
should include the pertinent facts to clearly identify the offense. '

. 2. Contemplated Action. The accused must be informed that the commanding
officer is .contemplating the imposition of nongudlcial punishment for the
offense

3. Right to Refuse NJP. The accused must be informed of his right to
refuse to submit to a nonjudicial punishment hearing unless he is assigned
to or embarked on a vessel. In the latter situation an accused does-not
have the right to refuse nonjudi¢ial punishment. He must also be advised
that if he refuses NJP his case might be referred to court-martial.

. 4. Hearing Rights. The accused must be advised that if he agrees to
submit to nonjudicial punishment he will receive a hearlng at which he
will receive the following rights.

. a. Prasence. To be personally present before the officer conducting.
the hearing.
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b. Offense. To be advised of the offense involvédjin the hearing

c. Silence. To have his right to remain silent (UCMJ, Article
31) explained to him, . ' '

d. Confront Evidence. To be present during the presentation of
all evidence against him whether testimony or written statement and if
statements are used he has a right to be given copies of them. \

e, Inspect Evidence. To inspeéct all items of physical om
documentary evidence considered at the hearing by the commanding officer

f. Present Evidence. To present any matter in mltlgatlon (facts
pertaining to the accused tending to show he deserves lenient treatment),
extenuation (facts relating to the offense tending to show it was not a
particularly serious infraction), and defense (facts tending to show the
accused did not commit the offénse)

g. Personal Representative. To be accompaﬁied at the hearing by
a personal representative to speak on the accused’s behalf. . The represen-
tative does not have to be a lawyer though he may be a lawyer.

h. Appeal. To appeal the matter in wrltlng to higher authorlty
should punlshment be imposed. ,

HEARING REQUIREMENTS. Every nonjudicial punishment case must be handled
at a hearing at which the accused is allowed to exercise the foregoing
rights. In addition there are other technical requirements relating to
the hearing and to the exercise of the accused's rights.

1. Hearing Officer. Normally, the officer who actually holds the
nonjudicial punishment hearing is the commanding officer of the accused.
The Manual for Courts-Martial, paragraph 133(b) allows the commanding
officer or officer-in-charge, to delegate his authority to hold the hearing
to. another officer under extraordinary circumstances. These circumstances
" are not detailed but they must be unusual and significant rather then
matters of convenience to the commander. This delegation of authority
‘should be in writing and the reasons for it detailed. {It must be emphasized
that this delegation does not include the suthority to impose punishmént.)
At such & hearing the standin wiéll receive all evidemce, prepare a sumnarized
record of matters considered and forward the _record to the officer>having
nonjudicial puniehment authority. That commander '8 decision will then be
cummunicated to the accused in writing. A

P
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2. Personal Represent8tive. The concept of a parsonal representative
tc gpeak on behall of the accused at a UCMJ Article 15 hearing is a new
one and hence little concrete guidance can be given at this time. The
burden of obtaining such a representative is on the accused. As a prac—
tical matter, he is free to choose anyone he wants ~-- lawyer or nonlawyer,
officer or enlisted man. This freedom of the accused to choose a repre~

‘sentative does not obligate the command to provide lawyer counsel, and

current regulation does not create a right to lawyer counsel to the extent
such a right exists at court-martial. The accused may be represented by
any lawyer who s willing and able to appear at the hearing. While a
lawyer's workload. may preclude the lawyer from appearing, a blanket rule
that no lawyers will be available to appear at UCMJ Article 15 hearings
would appear to contravene the spirit if not the letter of the law. It
is likewise doubtful that one can lawfully be ordered to represent the
accused. It is fair to say that the accused can have anyone who is able
and willing to appear on his behalf without cost to the government.

While a command does not have to provide a personal representative, it
should help the accused obtain the representative he wants. 1In this con-
nection, if the accused desires a representative, he must be allowed &
reasonable time to obtain someone. Good judgment should be utilized here
for such a period should be neither inordinately short or long.

8. Adversary Proceeding., The presence of a personal representative
is not meant to create an &dversary proceeding. Rather, the commanding
officer is still under an obligation to pursue the truth. In this con-
nection, he controls the course of the hearing and should not &llow the
proceedings to deteriorate into a partisan atmosphere.

4, Witnesses. When the hearing involves controverted questlons of
fact pertalning to the alleged offenses, witnesses must be called to
testify if they are present on the same Shlp or bage or are otherwise
available at no extra expense to the government. Thus, in a larceny
case, if the accused denies he took the money, the witnesses who can
testify that he did take the money must be called to testify in peraon
if they are available at no extra cost to the government.

5. Public Hearing. Whan requested by the accused, the hearing must
be open fo the publie to the extent provided by available space unless
the commander decides that security dictates othexwisé. In the Marine
Corps, commanders have been directed to require members of the comm&nd
to attend these hearings as a part of general military training to dis-
pel false notions about NJP. The a&dvent of the public hearing means
that commanders will have to ensure that their ‘hearings are and appear
to be fair, impartial, and sober. The public hearing also means that ..
a crowded office space should not be utilized for UCMJ Article 15 hearings
if a ‘more suitable space is reasonably available. :

J0F
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v. Private Hearing. Conversely, the accused hss the right, independent
ol the right to a public hearing to confer privately with the commanding.
of ficer concerning any matter which in the opinion of the accused is "
too personal for public airing. This right is meaningless unless the
hearing officer advises the accused of this right prlor to the 1mpos1t10n
of punighment. ~ “ i .

LEF *

POST HEARING ADVICE. After punishment has been imposed the accused must

be advised of his appellate rights. The advzce must be complete and include
the following matters _ .

1. To Whom Made.’ In the Navy the appeal must .be directed ‘to the area

‘coordinator authorized to convene general courts-martial. In the Marine

Corps the appeal shall be made to the officer next superior in the chain

of command of the officer who imposed punishment. /JAGMAN 0101£(3)7. 1In
the Navy the appeal is forwarded to the area coordinator exercising general
court-martial jurisdiction unless a commandmg officer. exercising general
court-martial jurisdiction and senior in the chain of command of the officer
imposing the punishment specifically directs other disposition. Wheén the
area: coordinator is not senior to the officer imposing punishment or

where punishment was imposed by an area coordinator, the appeal will be

forwarded to the officer exercising general court-martlal Jurisdiction over
the officer imposing punishment /JAGMAN, Sec. 0101f(2)7

When Made The appeal must ‘be submitted withln a reasonable time
after the Rearing. An appeal filed more than fifteen days after the hearing
can be rejected on that basis alone.

3. Form. The appeal must be in writing

4. Grounds. There are only two grounds for appeal - -~ that the
punishment was unjust (accused was not guilty of the offense, the act he
did was no crime, etc.) or that it was disproportionate %o the offense
committed (accuaed committed the offense but the punishment was too severe).

_ 3¥er Review. The accused is not requ1red to be advised but should
be infbrme is punishment involves a reduction in grade or exceeds
arrestmin-quarters correctional cugtody or forfeitures for seven days or
extra duties, restriction or detention of pay for fourteen days, the case
must be referred to a lawyer prior to the reviewing authority acting on the
appeal. The advice of the lawyer need not be attached to the appeal record.

6. Scope of Review. The accused need not but ought to be advised that
the reviewing authority is not limited to the matters of record in the
appeal package but can make such collateral inquiry &s he deems necéssary.

4
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; 7. Review Procedure. The accused also ought to be advised of any
peculiar local rules ox submission of nonjudicial punishment appeals.

HEARING" PROCEDURE., In a general semse the nonjudicial punishment hearing
should be: conducted in the following sequence (at the end of. this PART
sample right acknowledgement forms and a hearing guide provide more
detailed guidance for conducting the hearing), Before reporting to the
commanding officer a subordinate should advise the accused of his hearing
rights and have him execute an acknowledgement of this advice. [f needed,
time should be given to the accused to obtain a personal representative.

At the hearing, the commander should fully advise the accused of his rights
(to remain silent, present evidence, etc., see hearing guide), AlY
evidence bearing on the offense and known to the commander should be
presented and considered making sure the defendant is afforded an oppor-
tunity to exercise his rights with respect to the evidence. The defendant
should then be allowed to present any matters he wishes. After considering
the evidence the decision should be announced. Throughout the hearing some-
one should be detailed to keep notes of the proceeding summarizing all
matters considered for use subsequently In any appeal or congressional
inquiry, Following the hearing the accused should be advised of his

appellate rights,

2-11
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NONJUDICIAL PUNISHMENT
ACCUSED'S ACKNOWLEDGMENT OF HEARING RIGHTS

, Social Security Number _ s

1.

2.

8.

.4

’ . .
assigned or attached to
have been informed of the.following facts and rights:

%

o s g o ¢

That I am suspected of having committed the following violation(s)
of the Uniform Code of Military Justice:

S

That it is contemplated that my case will be referred to a UCHJ
Art. 15 hearing; :

That I have the right to refuse an Article 1§ hearing if [ am not
attached to or embarked in a vessel; :

That if 1 accept an Article 15 hearing I will receive a hearing at
which I will be accorded the following rights: ,

8. to be present before the officer conductiﬁg the hearing;
b.' to be advised of the offense(s) of which 1 amiauspected;

c{ to not be compelled to mzke any statement régarding the offénse(s)
charged and I realize that if I make any statement it may.be used
against me at the hearing or at a court-martial. ,

d. to be present during the presentation of all information against
" me, including testimony of witnesses in person, or by the receipt
of their written statement(e), copies of such statements having
been furnished to me; -

a@. to have made available to me for my inspection all items of
infofmation in the nature of physical or documentary evidence
to be considered by the officer conducting the hearing;

£f. to have full opportunity to present any matter in mitigation

(matter in mitigation has for its purpose the lessening of the
punishment which may be imposed. Matters in mitigation may
include particular acts of goof conduct or bravery, relate to the
reputation or record of the accused in the service for efficiency,
fidelity, ‘subordination, temperance, courage, or any other trait
which goes to make a good serviceman.); extenuation (matter in ‘//C/

! extenuation of an offense serves to explain the g@;pgmstqggegmw

 Figure 1-1 ~ Preceding page blank
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surrounding the commission of the offense, including the reasons
that motivated the accused, but not extending to legal justifi~-

cation or excuse. Example

"I went UA, but did so because my .

girl friend was pregnant."S; or defense (matter in defense would
be any evidence tending to show that one is not guilty of the
offense(s) charged including evidence that one's character is

not of .the type one would have if he had committed this offense(s)

- the offense(s) of which I am suspected);

g. to be-accompanied at the hearing by a personal representative to
speak on my behalf, provided by ME, who may but need not be a

lawyer (the personal representative can be anyone who is available
and willing to represent the accused; there is no official way any

person can be compelled to represent an accused and his act.in
doing so is purely voluntary on his part);

5, That if I submit to an Article 15 hearing and if Nonjudicial Punishment

is imposed, I will have the right to appeal to higher authority;

6. That if I have a right to refuse an Article 15 hearing and do so, the

charges against me may be referred to trial by court-martial;

7. That if not otherwise contemplated, I have the right to reguest that
the ‘Article 15 hearing will be open to the public to the extent per-
mitted by available space, unless in the opinion of the Commanding
Officer security interests dictate otherwise, and :

8. that if there is an open hearing, I may still confer privately with
the officer who holds the hearing regarding matters which, in my

opinion, are of a personal nature.

Signature of Accused & Date

y

2~14

Signature of Witness & Dage
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THE COMMANDERS GUIDE FOR UCMJ, ART. lS,HEARiﬁGS

COMMANDING OFFICER:

/8.0, should be able to
explain in words which

are readily understandable’

to +he accused how the
alleged facts ¢f the ac-

cused's act (or omission)

comprised an offense
under the UCMJ.7

\\,/

N/

AGCUSED:
COMMANDING OFFICER:

COMMANDING OFFICER:

~

The purpose of this NJP proceeding 1s to conduct

© an 1lmpartial hearing into your alleged misconduct.

You are advised that you are suspected of com-
mlitting a violation of the Uniform Code of

. Military Justice, specifically Article(s)

6n (date) by (describe the

specifié nature of the offense’). You are

entitled to the full protection of Uniform Code
of Military Justice, Artiele 31, that is, you
have the absolute right to remain silent, to
refuse to make any statement regarding this of-
fense, and to refuse to answer any of my
questions. However, 1f you do make a statement
that statement may be used as evidence against
you in a trial by court-martial or any other
proceeding including this hearing. Do you
understand these rights? '

Yes/No. (If no, explain rights in detail.)+ -

You are further adviged that an NJP he#ging is not

‘a trial and that a determination of misconduct on

your part is not a conviction. Finally, you are
advigsed that although the formal rules of
evidence used in trial by courts-martial do not
apply at NJP hearings, evidence presented in an

informal manner will be presented to determine

your alleged misconduct.
At this hearing you also have the following rights:

a. .to be present during the presentation of all

information against you, either by testimony

! of witnesses in person, or by the reeaipt of

written statements, in the cass of statements

coples of the statements will be furnished to
you; » '

-~

4

b, to have made available to you for inspection all
items of information in the nature of physical or
documentary evidance to be considered by me;

c¢. to have full opportunity to present any matter in
mitigation, extenuation or defense;

" d. to b& accompanied gt this hearing by a personal

reprasentative, provided by you, who may, but need
not bhe, a lawyer; you are entitled to have anyone
easigt you who is willing and able to appear;

Thie hnéring will ba public, to the extent permitted‘
by space, (unless security matters are discuased) 43
however, 1f you would like to confer with me asbout

Figure 2-1
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anything which you feel is of a personal nature, you
may do so. If there are any controverted quéstions of
fact concerning the suspected offense, witnessecs if
presentron the same ship, camp, station or ovhexrwise
available shall be.called to testify if this ean be
- done -at no cost to the government. , If punishmeut is
imposed after this hearing you have the right to appeal
to the next higher authority

COMMANDING OFFICER:- . Do You understqu these :;ghtg!

ACCUSED: * . . IYes gir. o . | '  \

COMMANDING OPFICER: Do you want 5 persoﬁal representati»e? ﬂ

ACCUSED; No/Yes, 3ir. '

. COMMANDING OFFICER: Further, it is my purpose at this proceeding;'if‘I find

that you have committed the offense(s), to impose punish..
« .~ ment under Art. 15 unless (if such right exists) you
: demand trial by court-martiai.

COMMANDING OFFICER: You have the absolute right to demand trial by court-
(1f not attached martial ‘instead of accepting nonjudicial punishment.
to,a vessel) Will you accept nonjudicial punishment or do you wish
to request trial by court-martial?

ACCUSED: *I'11 accept nonjudicial punishment" or "I wish to be
tried by court-martial."

COMMANDING OFFICER: -Do you realize that you may request trial by court-
' ~martial at any time prior to my announcing punishment,
if any is to be awarded?

ACCUSFD: S *I understand;"
COMMANDING OFFICER: The evidence that will be considered against you congists
of the testimony of . 5
(Command evidence . and ”

h nuw presented) ok whlch wIIT Tow be heazd (after eacﬁ_'

% testimony ask accused if.he wishes any questions asked)
aud /or these documents or this physical evidence (ask

accused or his personal representative if they had an

vpportunity to see these papers and articles and if not,

show them to the accused).

s
H
*
! “
* ]
|l 5
E;

' either as a defense to the offense charged or as an
explanation of the facts surrounding the commission of </

‘#nv ING gpglcgg T¢ there anything that.you wish to offer in your behalf -
S ":;?
3 the offense, or in mitigation of the offense?

v
v

Figure 2-2 . | ‘§



ACCUSED;

COMMANDING OFFICER:
COMMANDING OFFICER:

_ COMMANDING OFFICER:

COMMANDING OFFICER:

ACCUSED;
COMMANDING OFFICER:

.charged.

SECT TwO
CHPT IT - .

f his case does not include the testimony of his
mmedlate commander and work supervisor the {i should -
agk them to testify about the accused's performance”

Is there anything else you wish me to consider? .

I find that you have (not) committed the offense(s)

v

Accorﬂingly: I impose the fbllowing punishment: ‘
/State gpecifically the punishment awarded; making sure

. that the punishment does not exceed that authorized by -

Manual for Courts-Martial, 1969 (Rev), paras. 127 or.
131b. ,See Table One in Part Three./

You are advised that you have the right to appeai this

punishment to (1dentify ‘proper authority by name
and organizational title.) .

Such appeal must be filed by you in writing within

a‘'reasonable time, normally fifteen days from today.

Following this hearing (the Legal Officer,

First Sergeant, or other person)will advise

you more fully of this right to appeal. Do you

. understand?

Yes/no, sir.

This hearing is terminated.

Figure 2-3

2-17



L

SECT TWO.
CHPT II

NONJUDICIAL PUNISHMENT
ACCUSED'S ACKNOWLEDGEMENT OF APPELLATE RIGHTS

s SSAN s assignéd

Er attached t¢ , have been informed

of the following facts concerning my rights of appeal from nonjudicial
punishment impoesad upon me on . .

aqe

That I have the right to appeal the punisghment imposed pursuant
to UCMJ, Article 15, to the commander next senior to the officeg
who 1mposed the punishment.

b, My appeal must be submitted within a reasonable time, fifteen
days normally being considered a reasonable time,

¢. The appeal must be in writing;

d. I understand that there are only two grounds for appeal:

(1) The punishment was unjust (what was done was not an offense,
there was substantial and prejudicial violations of my
procedural rights, evidence presented does not prove I
committed the offense, etec.)

(2) The punishment was disproportiomate (too severe);

e. That 1f the punishment imposed was in excess of arrest in quarters
for 7 days, correctional custody for 7 days forfeiture of 7 days
pay, extra duties for 14 days, restriction for 14 days, or
detention of 14 days pay, the appeal must be referred to a lawyer
for consideration before action may be taken by appellate authority;

f. I understand that the appellate authority is not limited to matters
of record but may make collateral inquiry in connection with the
review of my appeal.

N : H
i
Signature of Accused & Date Signature of yitness & Date

NOTE: This advice should be given to the accused by someone who is familiar
with the Legal SOP and format for submitting NJP appeals utilized by
the particular organization concerned.

1"

Precedmg page Eﬁiank

Figure 3~1
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SECTION TWO
' ' CHAPTER 1I
PART THREE

AUTHORIZED PUNISHMENTS

LIMITATIONS. The maximum imposable punishment in any UCMJ, Article 1
case is limited by:

1. Grade of the Imposing Officer: Officers, grades 0-l1 to 0-3, have
limited punishment powers; Officers, grades 0-4 to 0-6, have more
punishment powers; and, flag or general officers have even greatey punish-
ment authority. :

2, Status of the Defendant: Punishment authority is also limited by
the status of the accused - is he an officer or enlisted man and is he
aboard or attached to a ship.

8. Punishment Tables, Table $1 at the end of tﬁe PART details the
variations for the maximum punishment available under UCMJ, Article lr.

MAXIMUM LIMITS - SPECIFIC

1. Officer Defendantg., If punlshment is imposed by Lhe following
grades of commanders, the limits are as indicated.

a. By Flag/General Officer In Command,
(1) Punitive admonition or reprimand.
(2) Arrest in Quarters: not more than 30 days.
(8) Restriction to Limits: not more than 60 days.
(4) Forfeiture of Pay: not more than 1/2 of 1 month's pay per
month for two months.
(8) Detention of Pay: not more than 1/2 of 1 month's pay per
month for three months. ‘ ‘ ‘
b. By Field Grade Officers (0-4 to 0~6).
(1) Admonition (reprimand).
(2) Restriction: not more than 30 days.
c. Officer Grades (0;1 to 0-3).
(1) Admonition/reprimand.
(2) Restriction: not more than 15 days.
d. By Officer-in~Charge: None. - C e
Preceding page blank
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2. Enlisted Defendants. X

a. By Commanders in Grades 0-4 and above.
(1) Admonition/reprimand

(2) Confinement on Bread and Water/Diminished Rations: imposable
only on grades E-3 and below and for not more than 3 days.

(3) Correctional Custedy: not more than 30 days and only on
grades E~1 to. E-3.

(4) Forfeiture: not more than 1/2 of 1 month's pay per month
for two months., ‘

(5) Reduction: ome grade.
(6) Extra Duties: not more than 45 days.
(7) Restriction: mnot more than 60 days.

(8) Detention of Pay: not more than 1/2 of 1 month's pay per
month for three months. '

b, By Other Commander or Qfficer~in~Charge.
(1) Admonition or Reprimand.

(2) Correctional Custody: not more than 7 days and on grades
E-1 to E~3 only. .

(3) Confinement on Bread and Water/Biminished Rations: not more
than 3 days and only on grades E-1 to E-3.

(4) Forfeiture: not more than 7 days pay.

[}

(5) Reduction: to next inferior pay grade if C.0./CIC has the
promotional authority to the higher grade. | .

(6) Extra Duties: for not more than 14 days.
(7) Restriction: not more than 14 days.

(8) Detention of Pay: not more than 14 days pay.

2%2 | | /w
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v
PUKISHMENT TYPES

D 1. Admonition/Reprimand. Procedures are detailed vefy clearly in
MCM, par“Im(Tr‘HR:fmm‘Na. an , Sec. 0102 (See also SECNAVINST 1620.6 series).
Adhere closely tb these procedures. ~

I 2, Arrest in Quarters. Imposable only on officers and cannot be
imposed upon enlsited persons. It is a moral restraint as opposed to a
physical regtraint. It is similar to restriction but has much narrower
limits than restriction. The limits of arrest are set by the officer
imposing the punishment and may extend beyond quarters. The term ''quarters"
includes military and private residences. The commander cannot require
the performance of military duty by the accused which involves the exer ‘ise
of awthority over subordinates. :

8. 'Reatriction. Also a moral as opposed to physical. restraint. Its
severity depends upon the breadth of the limits as well as duration of the
restriction. If restriction limits are drawn too tightly there is a real
danger that they may amount to either pretrial arrest or arrest in gquarters
which in the former case cannot be imposed as punishment and in the latter
case is not an authorized punishment for enlisted persons. Restriction and
arrest are normally imposed by a written order detailing the limits thereof
and usuBlly require the accused to log in at certain specified times during
the restraint. :

4. Forfeiture. Applies to basic pay but not incentive pay, allowamces
for subsTatance or quarters, ete. Forfeiture means that the defendant
forfeits monies due him in compensation for his military service only and
not any private funds. The amount of forfeiture should be stated in dollars
not in fractions aof pay, and indicate the number of months affected; hence,
"to forfeit $50.00 per month for 2 montha." Where a reduction is also
involved in the punishment, the forfeiture must be premised on the new
loyer rank. Forfeitures are effective on the date imposed unless suspended
deferred. Where a previous forfeiture is being executed that forfeiture
will be completed before any newly imposed forfeiture will be executed.
Foxfeitures will be s#ated in dollar amounts only.

13
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»

5. Detention of Pay, Is a tempoyary withholding of pay - or a forced
savings plan. The monetary limit is 1/2 of one month's pay - the
effective perind over which the money can be collected is limited to 3
months - and the aggregate can be detained for no longer than one year
from the date of itis imposition, The detsined amount must be returned at
the close of the detaining period or at the expiration of enlistment
whichever occurs first.

6. Extra Duties. Extra dutiee are any kind of duties assigned, in
addition to routine duties,as punishmept. Such duties may include watches
but not guard duty. Sundays count as & duty day but extra duty may not be
performed on Sunday. JAGMAN, Sec., 0101b(6) indicates that extra duty should
not be performed more than 2 hours per day. When imposad upon a petty
officer (E~4 and above) the dutiee camnot be demeaning to his rank. The
immediate CO of the defendant will noxmally designate the amount and character
of extra duty regardless of who imposed the punishment,

7. Reduction in Grade, ILimited by MM, para. 181¢(7) and JAGMAN 0101b(7)
to one grade only. The grade from which reduced must be within the
promotional authority of the €O imposing the reductian, If a reduction
is to be imposed along with forfeitures, CO should comsider the impact of
both punishments before imposing them.

8. Correctional Custody. A physileal restraint during either duty
or nonduty hours or both and may include hard laboy or extra duty.
Prisoners may perform military duty but not watches and camiot bear
arms or exercise authority ovex subordinates zﬁée MQ4, para, 131c(4)/.
Specific regulations for condueting correctional custody are found in
SECNAVINST 1640,7A series. Time spent in correctional custody is not"lost
time" and correctional custody cannot be imposed en grades E~4 and above
/see JAGMAN 0101b(4)/, Similerly, corrxectional custody is not an authorized
court-martial punishment, '

9, Confinement on Bread/Water or Diminished Rations, Can be utilized
only if accused is attached to or embarked on a vessel (even if ship is
tied up at the dock). The punishment involves physical confinement and
amounts to solitary confinement because contact ig allowed only with
authorized personnel. A medical officer must fixst cevxtify in writing that
the accused will suffer no serious injury and that the place of confinement
will not be injurious to the accused. Diminished rations 1s z restricted
diet of 2100 calories per day and instyuctions for its use are furthex
detailed in SECNAVINST 1640.7 series. This punishment cannot be imposed
upon E-4 and above and it may not be combined with any other form of

restraint,

A
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EXECUTION OF PUNISHMENTS )
1. Usual Case. All punishments, if not suspended take effect when
imposed.  As & practical matter in most cases this means punishment is to
take effect when the commander informs the accused of his punishment
decision. :

2. -Deferral of Punishment. JAGMAN Sec. 0l0le authorlzed deferrment
of the execution of punishment in two cases.

a. Commanders and officers-in-charge at sea may defer the execution
of confinement on bread and water or correctional cu: custody when the exigencies
of service require. In such cases deferral may be for a reasonable
time but cannot exceed 15 days.

b. Punishment is aiso_defexred when the accused is already subjeét
to a forfeiture, detention of pay, or a restraint in virtue of previous
NJP. The new punishment is not effective until the prior status is ended.

c. Change 5 to JAGMAN section 0101e(2) now allows the staying of
Restraint type punishments (Arrest-in-quarters, Correctional Custody,
Confinement on Bread and Water or Diminished Rations, Restriction) and
Extra Duties pending appeal in the cases of accused NOT attached to or
embarked in a vessel."

3. Responsibility for Execution. Regafdless of who imposed the
punishment the immediate commanding officer of the accused is responsible
for the mechanies of execution.
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TABLE ONE

.

LINTTS (F PUNISHMDIS UIDER ARTICLE 15, DCMI
oo (308 -JUDICTAL, PUNTSHMENT) ¢
(SEE NOTES 1 & 2)

Confinement 7 Arront [Restriction| Detention
Imposed | Imposed jon B & ¥ orjCorrectional b3 T PP Extxg to of )
By on Dim Rats Cuet Quarters} Porfeiturs {Reduction| Duties "Linits Pay AdmonitionjReprimand
Lf4)(a2) | (s) (4 (3)(4) | (8) (6) (1) 1) i  (s) (s5) (8) (9) (9)
" |ofars Ne Yo 80 days |% one ®o. ¥o P_b 60 days |4 one mo Yen Yen
General ) - for 2 mos. for 3 mos
E-4 to No No Ko |4 one =o. | 1 Grede %0 days |4 one mo Yes Yes
Ofcrs Jp g, \ , for 2 moe. (10) 1 (10) - ] for & mos
in  |E-1 to 8 days 30 doys Ko - |% one moe,] 1 Crade |45 daya! 60 daya % one mo Yes Yes
.Omnd‘?.-s (10) for 3 mos, (10) {10}« |for 3 mos
0-4 |ofors . I Yo o ¥o ¥o Ko - I 80 dayo No Yes : Yes
E~4 to No Mo Bo |k one mo. | 1 Orade {45 days] 60 days [ one wmo Yeo Yee
to |E-9 ) - | fox 3 moa, (10) (10) for 3 ros
E-L to |- 3 deys 80 daye Yo k one o, | 1 Grade 148 dayu} 60 duzys |4 one mo Yea Yes
B-6 1E-3 {39) for § mos. {20} (10) Ifor 8 mos
0-3 | Offiry’ No_° o ¥ Mo _ | ¥ Moo | 15 éays | Ro Yoz Yes
below [rd to | o Yo Vo | 7aws |Lorede 10 drval 2 dagé 16 dayo | Yeu Yes
01t aj o2 aiy | ax ,
£~1 to | 3 -days 7 daye ¥o 7 doys | 1 Grede {14 dayn[ 14 dayo | 14 daye Yes Yes
{13) (1) (11) 411) 7 L

(1) WP =gy not be imposed 1f, before impogition of wnia!-ont, trial by ewrt—mul ia dakanded by any meaber
: not attached to or osbarksd in a vesdael.
(3) officer who fmposes punishment, or lids successor in ccmna €0 of unit to which accused is transferred. or
hll successor in ccemand, end officer peceiving appeal, msy, st ony time -
1.. Buapend probationaily for up to 6 monthe from date of ouspensien or until uyimtwn of enlistment.
whichaver 16 cariter -
a. Any or amount of unexecuted faent
rxlon in grade oz 2 Molmmwnf‘uhcthu or not executed, cxeept if mtﬁ the suspenaion
-m.- be made within & nenths of imposition
2. Remit or witigate any part or amount of the unexecuted punishaent
3. Bet aside in Whole or in purt ths punishment, whether executed or mmtod. and 2edtore all righta
privilages; and peoperty affeccted
4. Witigate reduction in grades to forfeiture or detention of poy
5. g:t:.:at:d gmvidﬂl the mitiguted punishuent shell not dbe for a gesater period than the punisbment
tigat
a: Arreot in quarters to restriction
b, Confinement on bread and water or diminished Totions to correotivns) custody
a. Cozrectionsl) cuntotg or confinement on bread and watezr or dininished rationd to extra dutiea or
reatriction, or bot :
4, Extxa duties to reetriation
(8) Ho twc or move of theae punialseents mey bn combingd to un ecmaccutively in tho pawimus gzouat imgozable fur
sachy must be apgortlmogd !
54 Any, sxospt bread and water, megy be cod::lnod to run concurrently for the maeimum of the moat gevere
5 ghogh:nt:c imposed in round dollars. Nay bé cosbined by epportiomment: I days of detention equalec 1 day
orfeiture.
Forfeiture, and detention of pay nay not be combined unlues & ioned,
If grade from which reduced is within promotion authority of exr any oubozdimts.
ch:ntion of pay shall be for & ateted pericd of not mors than one year, tut not bepond expiration of
enlistment.

i o vt

(9) May ba imposed in addition to or in licu of all other punichaents. Ref: (a) P.L. 67-688, 10 U.8.C. Sec. B15°
10) 1§ days of extyn duties equals 1 day of custody or 2 of restriction. (Art 16, UCHI)
11) 1 day of custody equals 2 of extra duties or 2 of reatriction. -{b) Par. 131, MO, 1969
12) Only {f£ embarked on or ettached to a vessal. ' i ’
13) 0inC's have MJP authority over smlisted personnal only. (o) Seo 0101, JAG Msnual
~
Figure 4~1 ) 2-27 kﬁ*
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+  SECTION TWO

CHAPTER II

> PART FOUR
COMBINATION/APPORTIONMENT OF PUNISHMENT '

GENERAL RULE, MCM, para. 131d states that no two punishments of the
same type can be imposed in the maximum permissible for each. There
are two methods of combining punishments recognized in military law,

1. Concurrent Punishment: means two or more punishments being
executed-at the same time (Example: 5 days correctional custody and.
5 days of restriction served at the same time}.

2. Consecutive Punishment: means two or more punishments beimgb
gserved in series -- one after the other (Example; 5 days correctional
custody followed by 10 days of restriction). '

DEPRIVATIONS OF LIBERTY

1. Defined. In decreasing order of severity, deprivations of
liberty incIude correctional custody, arrest in quarters, extra duties,
and restriction. Confinement on bread and water is also a deprlvatlon
of liberty, but it cannot be combined with any other forms of restraint.

a, Concurrent Punishment: Deprivations of liberty cannot be
combined to exceed the maximum for the most severe form: correctional
custody., arrest in quarters, restriction and extra duty.

Example: An 0-4 commander can impose on an E-2 30 days correctional
custody, 45 days extra duties, or 60 days restriction. To
© combine these to run concurrently, -the commandex can impose
30 days correctional custody, extra duties and restrlctlon.
All are served over the same perlod of time. :

Example: An 0-2 commander can impose 7 days correctional custody,
14 days extra duties, or 14 days restriction. To combine
these punishments to run concurrently, the commander can
impose 7 days correctional custody, restriction and extra
duty. All are served at the same time over the same period
of time.

b. Consecutive Punishment: To combine deprivations of liberty
consecutively, they must be apportioned in accordance with the Table of
Equivalent Nonjudicial Punishments in MCM, para. 131d. This table and
the rules for consecutive apportionment have been reduced to usable form
in tables #2 and #3 at the end of this PART.

t
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DEPRIVATIONS OF PAY

1. Defined. Deprlvation of pay includes forfeiture and detention
of pay. Forfeiture is the more severe since the accused does not get
the money back as is the case w1th detention.

2. Concurrent Punishment. Monetary punishments cannot be combined
unless there is an apportionment made in accordance with -the table to
MCM, para. 131d. This apportionment formula has been reduced to uggable
form in tables #3 and #4 at the end of this PART

3. Consecutive Punishment. Samekrules appLy as for concurrent
punishment. :
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SAMPLE COMBINATION - DEPRIVATION OF PAY. ' The following procedure can
be utilized to determine the appropriate combinatiomw of monetary
pundshments. This procedure is premiged on dolldr amounts as opposed
to the MCM, para. 131d method of computatior which uses days of pay.

PROBLEM. 8eaman Jones edrns $300 peér momth all of which is subject
to forfeiture and detention. Thenépmmandiné officer (0-4) wishes to
exact $100 per month forfeiture and subject the remdinder of Jones'

pay to detention. Hew much can be detained?

RULES. ‘ ‘ : ,,

1. Jones may not be deprived of more than % of his pay in any one month.
Thus the maximum forfeitable in one month is $150 in this case. Thus
the desired $100 forfeiture is within legal limits.

2. ' Forfeitures cannot be exacted for more than two months. Thus
the total amount of Jones' pay subject to. forfeiture is $300 (150 x
2 months). :

3. 'Detention of pay camnot be exacted.for more than three months.
Thus $450 of Jones' pay is subject to detention ($150 x 3 months).

PROCEDURE
1.' " Create the chart drawn below.

Puniabmen£. , Month #l“’ Month #2 T Honth;#S
Forfeiture | | WHININIIIT -

Detentipn‘

Total - -

1 3

' 2, First decide and enter the amount of pay the commander wishes
to forfeit for each month in the appropriate month celumn. Also enter
thevtagitipay per month subject to monetary punishment (in Jones' case
$150) in the appropriate total columns. When combining punishments, -
both kinds in total cannot exceed $150- in each month.

- Punishment - _Month 1 | Month 2 __Month 3
Forfeiture '’ 100 ' 100 o
Total 150 150 150
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3. Consider and set up the following equation The total money,
subject 'to forfeiture ($150 x 2 months = $300) relates to the total
money detainable $150 x 3 months = $450) as the .amount of money
remaining which could have been.forfeited ($300 - $200 = $100) relates
to the unknown amount lawfully detainable (X) Thus the formula:

$800¢ : $450 $100 ¢ X

4. Multiply $300 by X and $450 by $100 in the next step. Thus
the formula-

$300 : $450 :: $100-: .X.
$soox~= 45000 ‘ ,

5. To determine the total amount of money detainable in Jones' case,
divide.$45000 by $300, Thus the formula:

$300": $450 ;3 $100 : X

800X = 45000
i ... X =45000. + 800~
X = $150

6. The total amount of money that Jones' commander can-subject to
detention in combination with the decided forfeiture is $150 as
determined in-the foregoing mathmatical process. This $150 can be
detained in any combination the commander desires so long as the lawful
maximum monthly totals are not exceeded. Thus the chart shows that
only $50 can be detained in months #1 and #2 but $150 can be detained
in month #3 (since no forfeiture has affected month #3). The commander
then decides how he wants to apportion the $150 detainable among the
three morithe.. Assuming he wishes to detain the maximum the chart should
be completed as follows: .

Puniéhment:% ~Vionth #l} >[ Month #2 Month %#3
Forfeiture  $100 . $100 11111111171177
Detention- . $ 50 R $. 50 $50

Total - $150 $150 $150
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TABLE TWO

’I‘ABLE ¢

For eombining Correctional Cuatody,
Extrz Dutfes and Restrictfon to
Limits to bo werved consacutively,

RESTRICTION,
when entering the table with CORRECTIONAL CUSTODY

and EXTRA DUTIES to determine RESTRICTION.

_ Figure 5-1

1 2 3 & 35 6 7 8 9 Q0 11 12 13 14 15 16 17 18 19 20 21 22 23 2b 325 26 27 18
BD ¢ cc cC Cc CC €60 €C CC CC CC CC CC €C CC €C CC CC 6 €6 G CC € € € CC € € ¢C
T — — —

R R B R R R B R R R R R R R R R R R R B R R R R R R X R
DT O I T O - LY ¥ O O - SO LS ¥ A L - I 0 L S - DS St o
TS 8% 5L LY 47 43 G Ul 3V 37 3% 53 8L WTNT A3 73 il 13 1T IS Ay T TTTTTYTY
YW ST S0 U8 L3 LG Gl 45 98 88 3G 99 3330 98 2% 37 26 18 18 6 % 088 5%

p R 1S YT TS W L I X O N T YA L S S S A 5 S Y A S
L T L L T 650 9% 9% 96 38 3% gL 43 36 18 16 1L 12 16 B 8 L 7
Y L A S IS W Y ) W S D S U L A L R § AR S )
O L O Y ST I 1) LN T N U U Y I U T3

) &y YA I N AT A T SO Y LN, AR I Y MR AR V20N LR - T W Y N S
A T K I LS I L DL R LR VI C I I SO
a«usu:m:ﬂsrau.snz FCAEE I U W A LA I 5 0 Y W I A S
Y58 UL By 3 WTF‘QW
RO Y 3r1r Jrr“SJ LU DN S i

er':m %90 1826 94 24 30, 14 18 1L 17 (0. 8 6 L 3
S B S LI AL N NN LI - O N G S YA IR E IS S N A S N

LY IO O Y LM F D) Y8 1b 1% 10 8 6 &
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S0NE A8 A% Sl 20 18 16 b 17 10 8 6 & 3
Y L S LI LA S U W I YA O I S T A S
T8 3% 43 30 9B 48 3L 1 90 18 186 it i3 18 "8 "¢ L1
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1% 3% %8 2§ b 44 40 18 16 14 13 10 € & &. %
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mazznowwuumaaﬁa
b €L LI VAN & O 2 S Y ALY A S X Y W B - N
FE I GO (O I A T 0N U Y 1 S D - IO § EXPLANATY - .
LA L L I Y S L I AR I A B! Nm,}‘:ﬁ‘ ::xw;mﬂ;_
RG4S I8 29 a6 18 1o 14 13 ¢ § 6 4 J ticma of tho thras punishsants
S a0 4o Al Ay 1L L LA W of cerrcational custody (CC),
3__ak 22 40 15 18 14 5.0 4 ¢ extra dutias (ZD), and rxastriction -

J <1 13 17 13 14 AN S | to i{mits (R) can bu datsrmined by
7 22 40 A8 46 14 12 s .o .5 2 draving two interssating litao on the
X.gar a1 19 17 35 13 i1 Y. 7 5 4 1 tabla - o vartiesl apd ona herisontal,

g 18 16 1b 11 10 % 6 B d The parimunm mobor of days of eorrestional
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B8 v 7 o 3 1 grads of ilautonant coemandar or major or abovo sculd imposy 10

37 8 6 5 2 daya corractional custody, 13 daye axtre Qutias, uad 21 days of
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™ T I X These lines are to be used ONLY when entering
L the table to determine EXTRA DUTIES with a pre- A
o determined amount of CORRECTIONAL CUSTODY and N,

These 1lines are NOT to bo used’
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TABLE THREE

TABLE A

For combining Correctional
Custody with either Extra
Duties or Restriction to
Limits to be served consecu-

tively.

" CC + R or ED
1l + 58 or 438
2 + 56 or 42
3 +54 or 40
4 + 52 or 89
5 + 580 or 837
6 + 48 or 836
7 + 46 or 34
8 + 44 or 338
9 + 42 or 381

10 + 40 or 30
11 + 38 or 28
12 + 386 or 27
13 + 34 or 25
14 + 32 or 24
15 +30 or 22
16 + 28 or 21
17 + 2 or 19
18 + 24 or 18
19 + 22 or 16
20 + 20 or 15
21 +18 or 18
22 +16 or 12
28 +14 or 10
24 +12 ex 9
25 +10 or 7
26 + 8 or 6
27 + 6 or 4
28. + 4 or 8
29 + 2 oxr 1

CC - Number of days of
Correctional Lustody.

R - Number of days of
Restriction to Limits.

LED — Number of days of

Extra Duty.
Note 1: Extra Duties and ReStriction to

2-844A

Limits may .be combined to be
gerved concurrently %o the
maximum of Extra Duties.

TABLE B

For combining Extra Duties
and Restriction to Limits
to be served consecutively.

ED + R
1 + 58
2 + 57
3 + 56
4 + b4
5 + B3
6 + b2
7 + 50
8 + 49
9 + 48

10 + 46

11 + 45

12 + 44

13 4+ 42

14 + 4

15 + 40

16 + 38

17 + 387

18 + 86

19 + 34

20 + 33 ,

21 + 382

22 + 30

23 + 29

24 + 28

25 + 26

26 + 25

27 + 24

28 + 22

29 + 21

30 + 20

31 + 18

32 + 17

38 + 16

34 + 14

35 + 138

36 + 12

37 + 10

38 + 9

39 + 8

40 + 6

4] + 8

42 + 4 144

48 + 2 V& iad

44 + 1
Note # 1
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TABLE THREE
TABLE C

* For combining Forfeiture

of Pay and Detention of

Pay.

FF + DP
1 + &
2 + 42
3 + 40
4 + 89
5 + 87
6 + 86
7 + 384
8 + 33
9 + 81

lo + 80

11 + 28

12 + 27

18 + 25

14 + 24

15 + 22

16 + 21

17 + 19

18 + 18

19 + 16
20 + 15
2 + 13

22 + 12 )

23 + 10

24 + 9

25 + 7
2 + 6

27 + 4
28 + 3

26 + 1

(Notes # 2 & 3)

FF - Number of days of
Fexfelture of Pay.

DP ~ Number of days of
Detention of Pay.

Note 2:

Note 38:

Forfeiture of Pay and Detention of
Pay must be expressed in dollars
not in days.

In no case ghall Forfeiture or Deten-
tion of Pay, or a combination thereof,
be imposed in excess of 15 days in any
gingle month. ' !

TABLE D

For combining Detention
of Pay and Forfeiture of
Pay.

DP + FF
1 + 29
2 + 28
'8 + 28
4 + 27
5 + 26
6 + 26
.7+ 25
8 + 24
9 + 24
10 + 23
11+ 22
12 + 22
13 + 21
14 + 20
15 + 20
6 + 19
17 + 18
18 + 18
19 + 17
20 + 16
21 + 16
22 + 15
23 + 14
94 + 14
25 + 13
26 + 12
27 + 12
28 + 11
29 + 10
30 + 10
81 + 9
32 + 8
33 + 8
34 + 7 .
38 + 6
36 + 6
37 + &
38 + 4
39 + 4
40 + 3
45 + 2
42 + 2
43 + 1

(Notes ¥ 2 & 3)

N

{
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| PART FIVE ‘
CLEMENCY AND APPELIATE CORRECTIVE ACTION : S

AUTHORITY TO ACT, MOM, pzras. 134-135 indicate that after the 1mp081t10n
of nonjudicial punishment the following officials have authority to ,take
clemency action or remedial corrective action., Clemency action is a
reduction in the severity of punishment done at the discretion. of the
officer authorized to take such action for whatever reason deemed
sufficient to him. Remedial corrective action is a reduction inithe
geverity of punishment or other action taken by proper authority to'
correct some defect in the nonjudicial punishment proceeding and toi
offset the adverse impact of the error on the accused's rights.

1. The officer who imposed the punxshment This authorlty is i
inherent in the office not the person holding the office as is true of
the authority to impose nonjudicial punishment.

2. The successor in command to the office which imposed the '
punishment.

3. The superior authority to whom an appeal from the punishment
would be forwarded, whether or not such an appeal has been made. ¢

4. The commanding officer or officer~in-charge of a unlt, dcflvity
or command to which the accused is properly transferred after the
jmposition of punishment by the first commander (See JAGMAN, sec. 01013).

5, The succesgor in command of the latter, : ,; ;

FORMS OF ACLION, The types of action that can be taken either as clemency
or corractive action, are setting aside, remission, mitigation, and
suspension,

1. Setting Aside Punishment. This power has the effect of voiding
the punishment and restoring the rights, privileges, and property last
to the accused in virtue of the punishment imposed. This action.should
be reserved for compelling circumstances where the commander feels a
clear injustice has been perpetrated. This means normally that the
commander believes the punishment of the accused was clearly a mistake.
If the punishment has been execyted, executive action to set it aside
should be taken within a reasonable time - - normally within, Four
months of its exacution. Such action can be taken with respect to the

whole or a part of the pun;shment imposed.

+
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2. Remission, This actlon relates to the unexecuted parts of the
punighment - - that is those parts which have not been completed.
This action relieves the accused from having to complete his adjudged
punighment, though he may have partially completed it., Rights, privileges
and property lost in virtue of executed portions of punishment are not
restored nor is the punishment voided as in the case of the “set-aside.!

8. Mitigation. This action also relates to the unexecuted portions
of punishment as a geheral rule. Mitigation of punishment is a reduction
in the quantitv or quality of the punishment imposed, in no event may
punishment imposed be increased so as to be more severe. (See JAGMAN
sec. 0101i).

a. Quality. Without increasing guantity the following qualita-
tive reductions or mitigations may be taken:

(1) Arrest in quarters can be mitigated to restriction, and
confinement on bread and water or diminished rations can be mitigated
to correctional custody.

(2) Correctional custody or confinement on bread and water
or diminished rations can be mitigated to extra duties, restriction, or
both.

(3) Extra duties can be mitigated to restriction.

b, Quantity. The length of deprivation of liberty or the amount
of forfeiture or other money punishment can also be reduced and hence
mitigated without any change in the quality (type) of punishment.

¢.  Reduction~-in-Grade. Reduction in grade, even though executed,
may be mitigated to either forfeiture or detention of pay (MCM, para.
134). The amount of forfeiture or detention can be no greater than
could have been awarded by the mitigating commander had he initially
imposed punishment. This mitigation ordinarily should be accomplished
within a reasonable time ~ - 4 months after execution as a general rule
(See MCM, para. 134), ‘

4. Suspension of Punishment. This action is an action to withhold
the execution of the imposed punishment for a stated period of time
peniing good behavior on the part of the accused. Only subsequent
misconduct during the probationary period will cause the suspension to
be vacated (revoked), This action can be taken with respect to un-
executed portions of the punishment or in the case of a reduction in
grade or a forfeiture such action may be taken even though the punish-
ment has been executed.
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a. An executed reduction or forfeiture can be suspended only
within four months of its imposition

b. The probationary period cannot exceed six months and terminates
automatically upon expiration of current enlistment.

¢. At the end of the probationary period the suspended portions
of the punishment are automatically remitted.

d. Vacation of suspended punishment may be effected by any
commander or officer-in-charge who has authority to impose the kind and
amount of punishment involved in the particular case.

(1) A formal hearing is unnecessary unless the punishment
exceeds the amount stated in Article 15(e), UCMJ. If punishment does
exceed that amount the pwebationer should, unless impracticable, be
given a hearing to rebut any adverse or derogatory matter considered.

(2) The Manual for Courts Martial 1969 (Rev) implies that
derogatory or adverse information can be used as a basis for vacating
a suspended NJP, However, as a general practice an offense against the
UMCJ 1s generally the basis for vacating a suspension.

(8) Typically vacation proceedings are handled at NJP.
First, the suspended punishment is vacated and then the Commanding
Officer can impose a subsequent NJP if the new act of misconduct is a
violation of the UCMJ. Atithe subsequent NJP the accused must again
be provided all his hearing rights, etc.

(4) There is no authority in the Uniform Code of Military
Justice for the imposition of conditions of probation, though this is
now recognized in court-martial practice. If such conditions are
contemplated it is advisable to obtain legal advice before so doing.

APPLICATION BY ACCUSED, MCM, para. 134 indicates that the accused may
apply for any of the foregoing actions and the application can be
predicated on new matters not presented at initial nonjudicial punish-
ment proceeding.
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PART SIX
APPEAL FROM NONJUDICIAL PUNISHMENT

PROCEDURE. As previously noted in PART TWO of this CHAPTER, the
comnanding officer i1s required to ensure that the accused is advised of
his right to appeal the punishment imposed. As a general rule Navy appeals
are forwarded through appropriate channels to the area coordinator
authorized to convene gener#dl courts-martial. In the Marine Corps appeals
are submitted through appropriate chamnnels to the officer next superior in
the chain of command to the officer who imposed the punishment. If the -

- next superior authority is the Commandant of the Marine Corps, only appeals
from punishments imposed by general officer commanders will be forwarded
to the Commandant. All other appeals are forwarded to the general officer
in command geographically nearest to the officer who imposed punishment

JAGMAN," Sec. 0101£(3)/. If the offender is transferred to a new command
prior to filing his appeal the appeal should be forwarded directly to the
officer who imposed punishment by the immediate commanding officer of the
offender at the time the appeal is filed /JAGMAN, Sec. O0101£(7)/.

TIME, Appeals must be submitted within a reasonable time /MCM, para.

185 and JAGMAN, Sec. 0101f(1)/. Normally fifteen (15) days is considered

to be a reasonable time. If an appeal is not filed within the fifteen day
period, the officer imposing punishment must nonetheless forward the appeal
to the appropriate revidwing authoiity. The reviewing authofity may lawfully
deny any such appeal solely on the basis of its late submission. JAGMAN,
S8ec, 0101f(1)(b) indicates that ifthe accused foresees difficulty in sub-
mitthig his appeal within fifteen days he should request an extension of

time from the officer who imposed punishment. This request should be made

in writing and the decision on the request should likewise be in writing.

The law does not, however, require requests for time extensions to be filed
in writing. When submitted to official channels, nonjudiéial punishment
appeals must be Eromgt%¥ forwarded and decided. The filing of such an appeal
does not relieve the offender from the imposed punishment and he may lawfully
be required to serve such punishment while the appeal is being processed if
attached to or embarked on a vessel. When any such regtraint type punish-
ments (Arrestein-Quarters, Correctional custody, confinement on bread and
water or diminished rations, restriction) or extra duties are imposed upon.
en accused not attached to or embarded on a vessel, if unsuspended, will

take effect when imposed provided however, that if an accused indicates

an intent to appeal his punishment at the time of Imposition of nonjudiéial
punishment, such punighment will be stayed pending completion of such appeal,
unless the accused requests otherwise. If an accused does not indicate an
intent to appeal at thettime of imposition of NJP but later indicates an -
intent to appeal in a timely manner, as prescribed by (section 010lf of
JAGMAN) futher serving of punishment will be stayed pending completion of
such appeal unless the accused requests otherwise. ,

CONYENTS OF APPEAL PACKABE, At the end of this PART will be found two

sample nonjudicial punishment appeal packages. One is a suggested format

for Marine Corps use and the other is for use in Navy cases. The paperwork
relating to the appeals are inserted in chronological sequence, instead

of 1n proper administrative form, as an aid to following the proper appeal
route., Also included with the sample appeals is a schematlc¢ drawing of (%
the normal appeal route found in the Navy and Marine Corps. ‘ o0

Preceding page blank 550
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1. Appellants letter. The letter of appeal from the offender
ghould be addressed to the appropriate reviewing authority via the
appropriate commanding officer in the chain of command. The letter
should set forth the salient features of the nonjudicial punishment
(date, offense, who imposed it, and punishment imposed) and detail
the spec1f1c grounds for relief. As noted in PART TWO of this CHAPTER,

the punlshment was dlsproportionate to the offense committed. All
specific reasons for appeal should be set forth under one of these
two grounds. The grounds for appeal are broad enough to cover all
reasons for appeal. Punishment is disproportionate if it is, in the
opinion of the reviewer, too severe for the offense conmittzd. 4n
offender who believes his punishment is too severe thus appeals on
the-ground of disproportionate puniehmsnt, whether or not his letter
artfully states the ground in precise terminology. Unjust punishment
exists when the evidence is insufficient to prove the accused committed
the offense, when the statute of limitations /UCMJ, Article 43(c)/
prohibits lawful punishment, or when any other’ fact including a
denial of substantial rights questions the validity of the punishment.
These grounds may not be artfully stated in any given appeal letter
and the reviewer may have to deduce the appropriate ground implied
in the accused's letter. Inartful draftmanship or improper addressees
or other administrative irregularities are mot grounds for refusing to
forward the appeal to the reviewing authorify. If any commander in v
the chain of addressees notes administrative mistakes, they should be /
corrected, if material, in that commander's endorsement which forwards
the appea*. Thus, if an accused does not address his letter to all
appropriate commanders in the chain of command, the commandex who
notes the mistake should merely readdress and forward the appeal.
He should not send the appeal back to the accused for redrafting
since the MCM, para. 135, requires the appeal to be promptly forwarded
to the reviewing authorlty The appellant's letter begins the review
. process and is a quasi-legal document. It should be temperate and
state the facts and opinions the accused believes entitles him to
relief. The offender should avoid unfounded allegations concerning
the character or personality of the officer imposing punishment or
others, but state the reasons for his appeal as clearly as possible.
Supportlng decumentation in the form of statements of other persons,
personnel records, etc. may be submitted if the accused desires. In
no case is the failure to do these things lawful reason for refusmg
to process the appeal. '

2. Via Addressee Endorsements. All via addressees should use a
simple forwarding endorsement and should not normally comment on the
validity of the appeal. The exception to this rule is the endorsement
of the officer who imposed punishment. In some form or other, his
endorsement should add to the package the service record of the offender,
a summary of the evidence considered at the hearing, a copy of the 1626
form (Navy) oxr the NAVMC 10132 Unit Punishment Book (Marlne Corps),

| 37
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‘and copies of the rights acknowledgement forms executed by the accused
at or before the hearing (hearing rights and appellate rights). The
summary of evidence need not be a burden to prepare if good statements
were obtained in the preliminary inquiry and considered at the hearing
with any deviations occurring in the hearing testimony (if there is
testimony) being noted and filed with the record of the case. The
commander who imposed punishment should not, in his endorsement, seek

to "defend" himself from the allegations of ’the appeal but should

where appropriate, explain how he rationalized the evidence. Thls .
officer may properly'ihclude any facts relevant to the case as an aid

to reviewing authorities, but should avoid irrelevant character assassi-
nation of the accused. The meat of the imposing commander's endorsement
is a thorough summary of the evidence considered at the hearing. Re-
viewing authorities should insist on a complete summary to ensure a
correct decision on the appeal. Finally, any errors made at the hearing
shculd be corrected and the corrective action directed in the forwarding
endorsement. Even though guch action is taken, the appeal must be for-
warded to the reviewer.

3. Endorsement of the Reviewing Authority. There are no particular
legal requirements concerning the content of the reviewer's endorsement
except to inform the offender of his decision. A legally sound -endorse-
ment will include the reviewer's specific decision on each ground of
appeal, the basic reasons for his decision, a statement that a lawyer
has reviewed the appeal (where such a review is required by law or
regulation), and instructions for the disposition of the appeal package
after the offender receives it. The endorsement should be addressed to
the accused via the appropriate chain of command. Where persons not in
the. direct chain of command (such as finance officers) are directed to
take some corrective action, copies of the reviewer's endorsement should
be sent to them. Words of exhortatlon or admonition, if temperate in
tone, are sultable for inclusion in the return endorsement of. the
reviewer. ~

4. Via Addressees' Return Endorsement. ~ All via addressees should
execute simple return endorsements without other comment. If any via
addressee has been directed by the reviewer to take corrective action,
the accomplishment of that action should be noted in that commander’s
endorsement. The last via addressee should be the offender's immediate
commander. This endorsement should reiterate the steps the reviewer
directed the accused to follow in disposing of the appeal package
These instructions should always be to return the appeal to the appro-
priate commander for filing with the records of his case.

/70
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5. Accused's Endorsement. The last endorsement should be from the
accused to the commanding officer holding the records of his nonjudicial
punishment. The endorsement will acknowledge receipt of the appeal
decision and forward thepackage for filing.

REVIEW GUIDELINES. Though not specifically stated in basic refetences
the better view of the law is that review standards are as legally
precise as those applying to the court-martial process. Thus the
evidence should establish beyond reasonable doubt, in the opinion of

the reviewer and the officer who imposed punishment, that the accused
committed the offense charged. This means that.each element (a fact

the law requires to be proved to convict a person of a certain offense)
must be proved beyond reasonable doubt. Appropriate paragraphs of the
Manual for Courts-Martial detail, in general terms, the elements required
to be established to prove a particular crime. ' More detailed and reliable
guidance can be found in Department of the Army Pamphlet 27-9 - Military
Judges Guide .. The following guidelines will also prove helpful. for’
the review phase. : :

1. Procedural Errors. Erroxrs of procedure do not invalidate
punishment unless the error or errors deny a -substantial right or do
substantial injury to such right. Thus if an offender was:not properly
warned of his right to remsin silent at the hearing, but made no state-
ment, he has not suffered a substantial injury. It an offender was not
informed that he had a right to refuse nonjudicial punishment, and he

. had such a right, then the error amounts to a denial of a substantial
right.

2. Evidentiary Erxrors, Strict rules of evidence do not apply at
nonjudicial punishment hearings. Evidentiary errors, except for -
insufficient evidence, will not normally invalidate punishment. If
the reviewer believes the evidence insufficient to punish for the
offense charged but believes another offense has been proved by the
evidence the best practice would be to return the package to the
commanding officer who imposed punishment and direct & rehearing on
. the other offense. The reviewer should then review the new action and
complete his review. Such a practice, - though not required, imparts
with the basic due process of law notion that an accused is entitled
to fair notice as to what he must defend against. This guidance does
not apply where the other offense is a lesser included -offense of the
offense charged (See MM, para. 158 for a dlscu351on of lesser!
1ncluded offenses)

3. Lawyer Review. UMJ, Article 15 requires that if an appeal
involves punishment in excess of that which a grade 0-3 commander who
does not possess promotional authority could impose, the appeal must
be referred to a lawyer for consideration and advice; The advice of
the lawyer is a matter between the reviewer and the lawyer and does
not become & part of the appeal'package Many commands now require
all UCMJ, Artiele 15 appeals to be rev1ewed by a lawyer prlor to action
by the reviewing authority. :
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4. §cope of Review. The reviewing authority and the lawyer .
advieing him, if applicable, ave not limited to the appeal package in
completing their actions. Such collateral inquiry as deemed advisable
can be made and the appellate decision can lawfully be made on pertinent
matters not contained in the appeal package. Such inquiries are time-
consuming and ahould be avoided by requiring thorough appeal packages
from the officer .imposing punishment.

AUTHORIZED APPEL TE ACTION. As explained in PART FIVE of this CHAPTER,

the review.ag authority can:
1. Approve the:puniahmént in whole.
2. Mitigaté or set aside the punishment to corxect errors.

8. Diemiss the case (if this is done the reviaewer must direct the

'restoxation of all righta, privileges, and property lost by the accused

in virtue of the imposition of the punishment).

4, Mitigate or set aside the punishment for reasons of exacutive
clemency. .

5. Order 8 rehearing an an wncharged but suppa*ted offense. 1In
oxdering such a rehearing the reviewer must be cirriul not to express

" any opinion as to whether he believes the accused actually committed

the uncharged offense.
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Letter of Appeal
from
. Appellent

15t Endersement
by Appellgatts CO

to CO
vho imposed HJP

chain of command)

forvarding direct |

(Copies to CO's in.]

24 Indorsement

by CO
vho {mposed MJI?.
f mvavew g Nun‘
W\

Refexrral to Lavyer ) .

-

3rd Endorsement

Action by

naxt supsrior CO
ond rabuewn’
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and sdvica

Ha~datory: Punishment imposed exceeds chat vhiche hl\l.v"\nc
e Captaia or below could have imposed.

(’ ‘onal: Any otber case

‘Ref: (a) UCMJ,

Art. 15(e)
(b) MCM, 1969
(Rev)
para. 135
(¢) JAG Manual,
sec. 0101f

Figure 7-1
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SAMPLE NONJUDICIAL PUNISHMENT APPEAL
NAVY APPEAL PACKAGE
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From: RDSN John P. WILLIAMS, 434-52-9113, U. S. Navy .
To: Commander, Gruiser-Destroyer Flotilla FIVE
Via: Commanding Officer, USS BENSON (DD 895)

Subj: Nonjudicial punishment, appeal from

Ref: (a) UCMJ, Art. 15(a)

(b) MCM, ’1969 (Rev.

), para. 185

(c) JAG Manual Sec. 0101f
(d) Navy Regs, Art. 1109 (1978)
(read to appellant so that he is aware of same.)

Encl: (1) (Statements of other persons of facts or matters in
mitigation which support the appeal)

(2)
(3)

1, As provided by references (a) through (c), appeal is herewith

gsubmitted from nonjudicial punishment imposed upon me on 25 June 197
by CDR S. D, DUNN, Commanding Officer, USS BENSON (DD 895) as follows:

a. Offenses

Charge I: Violation of UCMJ, Article 134

Specification:

In that RDSN John P. WILLIAMS, USN, did on
board the USS BENSON (DD 895) on or about
16 June 197 unlawfully carry a concealed

weapon, to wit: a switchblade knife.

b. Punishment: Forfeiture of $50.00 pay.

¢. Grounds of Appeal.

- (1) punishment for Charge I is unjust because I, in fact ddd

not know knife was on me

The clothes were borrowed.

Preceding pége bark
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+SAMPLE

XYZ:abe
2 July 197

FIRST ENDC.SEMENT on RDSN John P. WILLIAMS' ltr of 1 July 7

From: Commanding Officer, 1SS BENSON (DD 895)
To: Commander, Cruiser-Destroyer Flotilla FIVE

Subj: Nonjudicial punishment, appeal from, case of RDSN John P. WILLIAMS,
434-52-9113, U, S. Navy

Encl: (4) NAVPERS 1626/7 with attachments thereto
(5) SR

1. Forwarded for action. Enclosures (4) and (5) are attached in-
amplification of the appeal.

2. (Statement of facts or circumstances or other matters which are not
centained in appellant's letter of appeal and which would aid the command
acting on appeal in arriving at a proper determintion. This should not

be argumentative nor in the form of a “defense" to the metters stated in
appellant's letter of appeal.)

S. D. DUNN
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NONJUDICIAL PUNISHMENT
ACCUSED'S ACKNOWLEDGMENT OF HEARING KIGHTS

1 , Social Security Number

A s e 8 e e o

’ o o
assigned or attached to
have been informed of the following facts and rights:

1. That I am suspected of having committed the following violation(s)
of th~ Uniform Code of Military Justice: o .

. 2. That it is contemplated that my case will be referred toa UCMJ
' Art: 15 hearing; ,

3. That I have the right to refuse an Article 15 hearing if I am not
attached to or embarked in a vessel;

4, That if I accept an Article 15 hearing I will receive a hearing at
which I will be accoxrded the following rights:

a. to be present before the bfficer conduéting'the hearing;
b. to be advised of the offense(s) of which I ambsuspected;

c. to.not be compelled to make any stateﬁent regarding the offense(s)
‘charged and I realize that if I make any statement it mav be used
against me at the hearing or at a court-martial.

d. to be present during the presentation of all information against
me, including testimony of witnesses in person, or by the receipt
of their written statement(s), copies of such statements having

' been furnished to me;

e; to have made available to me for my inspection all items of
" {nfoimation in the nature of physical or documentary evidence
to be considered by the officer conducting the hearing;

£. to have full opportufiity to present any matter in mitigation
(matter in mitigation has for its purpose the lessening of the
punishment which may be imposed. Matters in mitigation may
include particular acts of good.conduct or bravery, relate to the
reputation or record of the accused in the service for efficiency,
fidelity, ‘subordination, temperance, courage, or any other trait
which.goed*to make a good serviceman.); extenuation (matter in
extenuation of an offense serves to explain the circumstances

176
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S.

6.

7.

8.

—
—

surrounding the commission of the offense,  including the reasons
that motivated the accused, but not extending to legdl justifi~-
cation or excuse. Example, "I went U4, but did so because my
girl friend was pregnant.")}; or defense (matter. in defense would
be any evidence tending to show that one is not guilty of the
vifense(s) charged including evidence that one's character is

not of the type one would have 1f he had committed this offense(s)

— s S . -~
3 -

g. - to be accompanied at the hearing by a personal representative to
speak on my behalf, provided by ME, who ma&y but need not be a
lawyer (the personal representative can be anyone wha is available
and willing to represent tha accused; there is no official way any
person can be compelled to represant an accused and his act in
doing so is purely velurtary on his part);

That 1{f I submit to an Article 15 heating énd'if;Nonjudicial Punishment
is imposed, I will have the right to appeal to higher authority;

That 4f 1 have a right to refuse an Article 15 hearing and do so, the
chargee egainst me may be referred to trial by court-maxtial; W,
That if not otherwise contemplated, I have the right to request that P
the Article 15 hearing will bé open to'the public to the extent per-

mitted by available space, unlass in the opinion of the Commanding i
Officer security interests dictate otherwise, and - i

that if there is an open hearing, I may still confer privately with
the officer who holds the hesring regarding matters which, in my
opinion, are of a personal nature. C

i
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NONJUDICIAL PUNISHMENT ,
ACCUSED'S ACKNOWLEDGEMENT OF APPELLATE RIGHTS

I, _ , SSAN " —__ o assigned
or attached to K ' , have been informed
of the following facts concerning my rights of appeal from nonjudicial
punishment imposed upon me on . .

a, That I have the right to éppeal the punishment imposed pursuant to
UCMJ, Article 15, to the commander: next seniox to the officer who
Aniposed the punishment. ‘

b, ’Mj appeal must be submitted within a reasonable time, fifteen days
normally being considered a reasonable time;

c. The appeal must be in writing;.
d. I understand that there are only two grounds for appeal:

- (1) The punishment was unjust (what was done was not an offense,
my procedural rights were violated, ev1denee presented does
not prove I was guilty, etc.) ;

(2) The punishment was disproportionate (tou severe);

e. That if the punishment imposed was in excese of arrest in quartexs -
for 7 days, correctional custody for 7 days, forfeiture of 7 days
pay, extra duties for 14 days, restriction for 14 days, or
detention of 14 days pay, the appeal must be referved to a lawyer
for consideration before action may ‘be taken by appellate authority;

f. I understand that the appellate authority is not limited to matters
of record but may make collateral inquiry in connectlon with the
review of my appeal. . .

Signature of Accused & Date | Signature of Witness & Date

NOTE: This advice should be given to the accused by someone who is familiar
with the Legal SOP and format for submitting NJP appeals utilized by
the particular organization cOncerned.

" 2251
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* REPORT AND DIBPOBITION OF OFFENBE (8)
HAYPERS 16268/7 {Rov. 8-72)

N

S/N 0106.079.0671

, Tut Commanding Officer, Date o Report: - 16- June l97—- K
I hereby report the following named man for the offense(s) noted:
NAME OF ACCUBRD SERCAL NG, SOCTAL SECURITY WO, JRATE/GRADE BR, & CLASS DIV/DEPT
WILLIAMS, John B NA 434 82 9113] RDSN USN OPS

PLACL OF OFFENSE(D)

OAYE of Oﬂlr‘ﬂﬁ'ﬂ

[ 2
Quarterdeck, USS BENSON DD895 16 June 197-
DETAI FFENSE(S) (R i N ; N infor 11 ‘ ane
B T A R A T e N Y e R A K e S
" Violation of A-t. 134, UCMJ. In that RBSN John P. WILLIAMS, USN did on board
the USS BENSON DD 895, on or about 16 June.l97- undawfully carry a concealed
weapon, to wit: a switch blade knife. '
b
NAAE OF W] TNESS RATE/GRADE [ DIV/'DEPT NAWE OF WITNESS RATE/GRADE | DIV/DEPT
Harold B. Johngon CPO Qps
Robert A. Hudson Wol ENG
QMC, USN ~/s/ Haxold B. Johnson .
” {Rate/Orado/Tisls of person swdmitting report) ) (Signetare of person subaitting report)

N~ . 1 have been informed of the naturs of the sccusation{s) againat mo. I u::dsrunnd‘l do not have to answer eny questions or
make any statement regarding the offense(n) of which ! am acoused or suspgcted. FRowever, I understand any statement made or ques-
tions answered by me may be used as evidence against mes in event of trisl by court-msrtisl (Article 31, UCMJ).

Withess: . Acknowledged: __ __.LB_Z'._.QIQ__h_,_.,L_n h ja ;.._.
(Signature) {3inatire of Azcused)
& E D g%;&ggglsgn . ’ D RESTRICTED: You ars restricted to the limits of
3 g : " in l‘i’ng oihné-sat by
;  Until tricted man is terminated by the CO, you
& -] NO RESTRICTIONS ::gc:o:‘l:}::vea:he r:::riyc?.:s .ltil:iu:n .:x:e;:'w?tg :.he ;xﬁr:ucpnmiuign of the (0 or
X0. You have bean informed of the times and places which you are required to muster.
. {Signeturs end title of person t(apozing restraint) (Slgneture of Accured]
]
-~ INFORMATION CIACERMING ACCHSED
CURRENT ENL. OATE EXPIRATION CURRENT ENL, DATE TOTAL ACTIVE 'vto'raia SERVICE EOUCATION (23] AGE
24 May 71 23 May 1975 vZiiyr mo d mos HS 57 19 yrs.
MARITAL STATUS NO. DEPENDENTS CONTRIBUT1OW io FAMILY OR QTRS ALLOWANCE R WNONTH (Inclading s#a or fereign duly pay
(Amount required by law) tf eny)
- Never married| none none $342.60
RECORD OF PREVIOUS OFFENSE(S) “{TJ:M. type, uction (ehen, stc, Nonjudicial punishaent incidents are to bv included.)
None o o
Preceding page hiank 5
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PRELIMIHARY 1KQUIRY REPORT

From: Commanding Officer ‘ ‘ Date: 2T June 197__
To: ENS David S. Willis, USNR -

1. ngnmig.tcd harewith !o.r preliminary inquiry and raport by you, including, if appropriate i1n the imizrest of juu.ica{' -/
discipline, the preferring of such charges as appear to you to be sustsinéd by expected evidence,

Sedndn"WiT11dns 188" §o0d iorker who is learmimg his rate thru on the job tra ining. He
needs occasional‘supervision, but works willingly when assigned a job to do. I consider
him petty officer material, and this is the first trouble he has been in aboard ship.

_/s/ LT Garry V. Brown

NAME OF WITNESS RATE/GRADE | DIV/DEPT " NAME OF WITNESS SATESGRAZE | DIV/DEPT
RECOMMENDATION AS TO 0JSPOSITION: [T] MFer To COURT WARTIAL FoR TRIAL OF ATTACHED GuaRaES
(Complate Charge Saeat (00 Form vaa) theough Page 2)
DISPOSE OF CASE AT MAST D MO PUNITIVE ACTION HECESSARY OR' DESIRABLE (] omuea

COMMENT (Include dota regarding avaitladility of witnesses, sunnary of esprcted evideace, conflicts in evidence, f sxpecied. A103ch $1302aents of
ns, documentary evidemeg such as srreice record patries in LA cdied, iteas of rec] evidenrs;, ote.}

SN Williams was" discovered tc be carrying a switchblade knife with a 5% blade by OMC

H,B. Johnson when he was the JOOD on 16 une. SN Williams wag about to depart 3‘;113 ship on

libexty at ag%rox. 1630, when QMC Johnson noticed a hulge in his front pocxet. The knife

was discovered when Chiéf Johnson had Williams empty his pocket. Chief Jchnson reported

ﬂe incident to the 00D WOl R.A. Hudgfon, who directed that Williams be pu* on report.
tached hereto are the statements o . /s/ David §. Willis

Chief Johnson, WOl Hudson and SN Williams. - . [Raamatar: T Irit e G7rer]
ACTION OF EXECUTIVE OFFICER
. SIGNATURE OF EXECUTINE OFY ICER
mesm REFENRED TO CAPTALN!S HAST A, /s/ R. Do Line, LCDR, USN
) . KTGHT 7O DEMAND TRIAL GV COURV-RARTTAL
s (Not cpplicable to persony atiached to or rabgried 1y o pessel)

I underatand that -poFjudicial punishmént may not be imposed on me if, before the imponition of auch punishment, § demand in liev
thereof trial by courtemartial. 1 therefore {do) {do noi) demand trinl by couri-martinl, . A

WITHTSS l SIGNATURY OF ACCUSED
BES RE e E e

ACTION OF COMMAKDING QFFICER

l 018u(33€D | . CONF, oY i, 3, Ok 3 OaAYS
N prvaymld
| 018413580 WITH WARRING (Hot considered BP) CORRECTIONAL CUSTODY FOR DaAvS |
ADHOMITION: ORAL/IR WRITING "REDUCTION TO HEXT INFERIOR PAY GRADE A
REPRINAND:  ORALJ 1 ¥RITING ) .| REMUCTION.TO PAY GRADE OF ____
PEST. TO FOR .. OAYS . || exTra ouTies For DAYS
REST. 10 ' FOR DAYS WITH SUSP. PRGN DUTY || PURISIMENT SUSPENDED FOR
rorFerTuRe: 70 FoaFert 850,00 _ par per w0, For__1__wo(3 "] ART. 37 IAVESTIOATION
™ secompnoe for Tas Sr 6
- o
.
DETEWTION: TO MAVE 9. PAY PER . D
Wo. FOR (1, z, 3) MO(S) DETAINED FOM.____. wa(8) AWARDED SPCH D A¥ARDED SC4

TGNATURE OF COMMANDING GF 707 (R

/8/ 8. D, Duon, CDR

FATE SRR

25 June 197
It hes been explained to me and I underrtand sthet il [ fesl this imposition of fonjudreial puarshment vn bLe entuss or éwwnpnr-
tionste to the offenuen chacged againat me, Lhave the right to tmmrdistely appeal my ronsiction to rhe e hygarr suthority - withia
15 dayx. . . »

R

R (EANAL ADMINISTRATIVE ACTIOR R
APPEAL SUBMITTED Y ACCUSED FINAL RESULT OF APPEAL: o ' j
oare, L July 197 . / pe §
FORWARDED FOR DECISION. ON : ) ' ' J S
ARPROPAIATE ENTRILS MADE IN SERVICE HELORD AND PAY ACCO.~7 ADJUSIED . TICED T7 S0 BINTORmEA T A s~ 7 T T - . :
WHERE REQUIALD Js/ leg OFf o
s/ g - ’ 3 Leg {
oates__ 25 June 197 T oare. 28 June 197- . S TTIIE

H

e - ———
—

RAVPERS 1628/7 (Rev. 6-72)
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]9 Jowe 197

I N'APO-()Q/ 6 Joknoae OME OS U haue o Okad Ry
ENS DS, cQulin o vmake ﬂLfO-WLM/L(? Ltaby st

OU /o :(-u,u 197 \J oo Uy J00R0 e boanc !
Me 0SS Buinen 00897, At Qplisiimately |
/5‘,30 \”/O‘**’f.\@ on e Lol oo, ROSK

O"Eru . WQ Je, UYL (U WLM) ‘ -

S , b oo
viadl '/QLWUWM&M |
ek une Ol SImud .
Y Alol uliamcs to stap aol ok o
e é‘w%%mwmwpmmwoa
| ,umkamme%bewzzofq%w
W%—%@lqpocﬂi.ﬁ&m a Shamralool
YL au st < Usbaole b _.\J)QMQC,LM
. whwt Yo ploeol Lo ao Sumxch ode bl
VMWw%m@m@wc%

Wbl N Glers ook e Lol Gmol
'W&Muoumooq waor Nuoltor. N
bunraol o ki, wnlich hacl oo furw Lm@h
Ulase owus o el gal oflon) LT ko

\J/tft}_ESs ; = Noswtad L. Totpa
Qauiol S.tlis Gme, usu /j,/

' .£A§ (ONYON o 2-55
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I_J'Robeaﬁ A Hudsoul Wo-1, OSY have beew psked by
Ens. DS willis to make “he &o]\omc'&)q statement,

Ou b Towe 197 | T wAs the 000 on boped
Yhe L).S.‘S. Bensown. My TOOR whs C’.}\;Eé Harold
B. Tchoson AL approximately 1645 Qh)’a[) Tohosoo

brovght ROSK Williams 16 me And shewed me
A switeh hlde k"m&&} whiah he said he had
&oond o0 Lailliams . T asked Wiliams ‘ié he
had r—xmﬁ%uq"m say, Avd he said he hed
no yuteuﬁioo oé Us_lluq the kd:[)a)%ﬁh he
Wwas ovly apreying it 1o pecteat himsel] .

T +told o}né[? Tohoson to put Wiiliams
iii’ Aﬁpﬁtmﬁo@c .'Dsﬁ)md williams te ezpokt
(@U[—\E‘teﬁs,q “ e g next MORL 1aQ F"UEE-

Loo—l) OSwW

L)Dl"’tl.) £ESS . . '
EwLs, OSOL
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Te

SUSPECT'S RIGHTS ACKNOWLEDGEMENT/STATEMENT (See section 0149)

4 .

SUSPECT'S RiGHYS ’Acnnowubau:m/uunu:m
Ty Y T T ROy 75 e w1 T TRy
John P, Willlams NA RDSN us

S——
ACTIVITY /LNiT BOCIAL BLGURITY NUMBEN BATE OF BINTH

USS BENSON DD895 434 52 9113 22 May 1953

HAME (INTERVIEWEN) FILEJSERYICE N0, RATETRANY "mwcl. fﬁmc«ui

DaSa Willis 725873 ENS Us

ysS BENSON DD895 | P10 .
e e b
USS BENSON DD895 "8 Jun 7

RIGHTS

1 CERTIFY AND ACKNOWLIDOR BY MY S1GHATURT AND IMITIALS BIT FOATH BOLOW THAT, SRFORL TR
C IMTERVIEWER REQUELGTRD & BTATEMENT FROM MK, WE WARNID ME THAT:

(1) ) AM SUEPECTED OF HAVING COMMITTED THE POLLOWING OFFENSE(S):

vUnlaufullj carrying a concealed weapon to wits:
a_switch blade knife

(R} 1 HAVR THiZ RIOHY TO RAMAIM SILENT; !
(3) ANY STATEMEINT | BO MANE MAY 82 USEO AB BVIBENCE ACAIMSY MR IN TRIAL BY W{Elf)w

MARTIAL}
(A) | HAVE THE RIGHYT TO CEMBULY WITH & LAWVEIR PRIGR YO AKY QUEBTICNING, THIE LAWYER
BIAY BR A CIVILIAN LAWYEN RRTAINID BY ML AY MY SO EROINSK, O, P | WIBH, HAVY CR MANI
CORPE AUTHORITY WILL APPOINT A MILITARY LAWYER YO AQY AS MY COUNGEL WIVHOUT COC a"
TO MR}
(8) -} HAVE THE MIGNY TO MAVE QUCN BETAINED GIVILIAN LAWYER OR APPOMTRD MILIYW@ M

LAWYER PREBENT DURING THIS INVERVIEW,

WAIVER OF RIGHTS

1 FURTHER CEATIFY AMD ACKHOWLEDER THAT § HAVE READ THR ABOVE GVATIMENY OF MY RICHTE
SULLY (SDERBTAND THEM, @ w
AND THAY,
{1} | SXPARRSLY CEBIRE TO MANT A STAVEMENY;
() | ERPAEDALY DO NOT DESIRE TO COHBULY WITH CITHIR A CIVILIAN LAWYER RIYAINTD "
ME ON A MILITARY LAWYRR APPOINTRD “ My m“l. WITHOUT COBT TO M PRIGH YO ANY G2
2

THIB INTBAVIEW;
(A) THiS MIIWLIW“W'I AND WAIVER OF RIGHTS 18 MADR PRUBLY AND VOLASITARILY Y
ME, AND WITHCUT ANY PROMISIS OF THREZATS MAVING BEEN MADZ TO MI OX MIZOOUEZ GR COERD % @Q

M (l’ﬂlilLV DO HOT DEBIAE TO HAVE BUCH A LAWYER PRRGEHT WITH ME BUNING Wﬁ)

OF ANY XING HAVING BEEN VSED ASAINAT ME,
' LALRAO ; 1% Jun 7

'lh
19 Jun 7

THE aTATEMENT O -

T qroneg av Me). 0 llml FRZELY AND VOLLHTARILY BY M, AND WITNOUY A4V PRGIMINTO OR
YHAKATS MAVING SEEN MADE YO ME OR PRESSUAR OR COSNCION OF ANY KIND NAVING REEN USZS
AGAINSY MT
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(Y Jopne 191
I, Jokm P W atddomes ROSK, USL, ogm%cwm.q Gem  auclockest
ogmmmmswswmw Uo.c.tmw.»&xw%
G‘nuALCUda,waL ML&WMMW
| mmuumwmmmW&
Lo .
T, haugtt te ke chat "l“b’“")%m‘*’”wfw’m
unucuuwx_qu.l.& wlpo Lokt Mud. O(.q,,owiudi
Geuglt Ut oo oy uns prstteluy Y s unctemdol
mmuwmummm&wpum -
WWWWW&M -
LOLLm QM Yodoso  RLappeol e W Yhad usctimaiok
o mad W Rife Lome o oy fatdeo ool o
Lim teup it fou re s MWMQO#W,
wwaqm@uﬁmwmmmax)
okt ol ot Quurouy:

witpess . _'
Dol S waadbin

ENs, 0SOR | | ' /0/%
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XYZ: abe
o 3 Suly 197
SECOND ENDORSEMENT on RDSN John P. WILLIAMS' ltr of 1 July 7
_ From: Commander, Cruiser-Destroyer Flotilla FIVE '
To:. RDSN John P. WILLIAMS, 434~52-9113, U. S. Navy
Via: Commanding Offic¢ex, USS BENSON (DD 895)

Subj : Nonjuuic1al puniishment,- appeal fram, case of RD3N John P. Wifr IAMS,'
434-52-9113, U. S. Navy

1. .Returned, appbal (granted) (denied)

2. Your appeal has been referred to a lawyer for con31deratlon and
advice prior to my action.

8. (Statement of reasons for action on appeal, and remarks of admonition
and exhortation, if desired.)

4. You are directed to return this appeal and accompanying papers to your
immediate commanding officer foxr file with the record of your cese.

M. J. HUGHES ¥

N

2-59 - o
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XYZ:abc
6 July 197

THIRD ENDORSEMENT on RDSN John P. WILLIAMS' ltr of 1 July 197

From: Commanding Officer, USS BENSON (DD 895)
To: RDSN John P.WILLIAMS, 434-52~9113, U, §. Navy

Subj: Nonjudicial punishment, appeal from; case of RDSN John P. WILLIAMS,

1. Returned .Jor delivery,

S. D. DUNN

T~
O
~0

2-00
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SAMPLE

XYZ: abe . "
8 July 197
FOURTH ENDORSEMENT on RDSN John P. WILLIAMS ltr of 1 July 197

From: RDSN John P. WILLIAMS, 434-52-9113, U.S. Navy
To: Commanding Officer, USS BENSON (DD 895)

Subj: Nonjudicial punishment, appeal from; case of RBSN John P. WILLIAMS,
434-52-9113, U.S. Navy

1. I acknowledge receipt, and have noted the contents of the Second
\%ufgggrsement on my appeal from nonjudicial punishment.

2. The appeal and all attached papers are returned for file with the
record of my case,

JOHN P. WILLIAMS

e
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SAMPLE NONJUDICIAL PUN{SHMENT APPEAL
MARINE CORPS APPEAL PACKAGE

7
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SAMPLE

SERVICE COMPANY
IITEADQUARTERS BATTALION
MARINE CORPS SUPPLY CENTER
BARSTOW, CALLFORNIA 92311

XYZ: abe
1 May 1971

From: Lance Corporal Abel A. Marine, 123 45 67/0121, U. S. Marine Corps

To: Commanding Officer, Headquarters Battallon, Marine Corps Supply
Center, Barstow, California (next superior in chain of command
to officer who imposed NJP)

Via: (1) Commanding Officer, Service Company, Headquarters Battalion,
Marine Corps Supply Center, Barstow, California (appellant's
immediate CO and officer who 1mposed NJP)

Subj: Nonjudicial punishment, appeal from

Ref: (a) UCMJ, Art 15(e)
(b) MCM, "1969 (Rev), par 135
(c) JAG Manual sec 0101f
(d) Navy Regs, "Art 1109
" (read to appellant so that he is aware of same.)

Encl: (1) (Statements of other persons of facts or matters in mitigation
which support the appeal)
(2) ‘

(3)

1. As provided by references (a) through (c), appeal is herewith sub-
mitted from nonjudicial punishment imposed upon me on 31 April 1971 by
Captain N. J. PEIGH, Commanding Officer, Service Company, Headquarters
Battalion, Marine Corps Supply Center, Barstow, California, as follows:

a. Offenses
Charge I: Violation of UCMJ, Article 86

Specification: Unauthorized absence from 0600 to 0800
28 April 1971

Charge II: Violation of UCMJ, Articie 92

Specification: Dereliction of duty by failure to properly
supervise the barracks cleanup detail on
28 April 1971 ‘

et et . e 4 4

264 Pnecedmv‘ flage blank
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CHPT 11
XYZ:abe

1 May 1971

b. Punishment: Forfeiture of $20,00 pay, and restriction
for 15 days.

c. Grounds of Appeal

(1) Punishment for Charge II is unjust because I, in
fdct, was not derelict in the performance of my duty.

(2) The punishment is disproportionate to the remaining

offense,

2. (Statement of facts, circumstances, or matters in mitigation
in support of the appeal.)

3. Enclosures (1) through (3) are submitted in support of this
appeal.

4. I have read and had explained to me subparagraphs‘2 and 3
of reference (d).

ABEL A. MARINE

965
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CHPT 11 SAAPLE

XYZ:abe
2 Hay ;971

FIRST ENDORSEMENT on LCpl Abel A: MARINE's ltr ef 1liMayT7l

Prom: Commanding Officer, Service Company, Headquarters
Battalion, Marine Corps Supply Center, Barstow,
California 92311 .

To: Commanding Officer,. Headquarters Battalion, Marine
Corps Supply Center, Barstow, California 92311

Subj: Nonjudicial punishment, appeal from; case of Lance
gorporal Abel A. MARINE, 123 45 67/0121,; U. S. Marine
orps -

Encl: (4) Summary transeript of impartial hearing
(5) Unit punishment page
(6) SRB, subject Marine (if next superior is geograph-

ically removed, then preferable to enclose appropriate
extracts of SRB)

1. . Forwarded for action. Enclosures (4) through (6) are
attached in amplification of thé appeal. '

2. (8tatement of facts or circumstances or other matters whicn
are not contalned in appellant's letter of appeal and which
would ald the next superior authority in arriving at a proper .
determination. This should not be argumentative nor in_ the
form of a "defense" to the matters stated in appellant’s letter
of appeal.)’

No J‘u PEIGH

2-66
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SERVICZ COMPANY
HEADQUARTERS BATTALION
MARINE CORPS SUPPLY CENTER
BARSTOW, CALIFORNIA 92311
(Unit of officer who imposed NJP)

SUMMARY TRANSCRIPT ,OF IMPARTIAL HEARING

Held 31 April 1571 1000 before Major N. J. Peizh

b 2%

3.

* {date) (time). Commanding Officer
.Accused: MARINE, Abel A. LCpl 123 45 67/0121 17 Jul 19
{hame ) - {rank} (ser no/MQOS) (?5355

was/was not present and was/was not represented by a ‘personal represe
ive. P P @

Accused was/was not advised that he was suspected of the
following offense(s):

Charge I: Viol Art 86, UCMJ
Specification: Unauthori*ed absence from 06030 to 0800
28 April 1971

Charge II: Viol Art 92, UCMJ
Specification: Dereliction of duty by fallure to properiy

supervise the barracks cleanup detail on
28 April 1971

Accused was/wag not advised of his rights under UCMJ Afticle

31(b) and his other rights in the premises.(see attached Forms).

L,

‘ne following information against the accused was presentsd

WITNESSES (statémenﬁs attached)

GySgt 2. C. Hardbole
Set Il. E. Bignose
LCpl P. D. Rumpsnoodle
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SAMPLE

LXHIBITS AND DOCUMENTS (attached)

Page 12, SRB

A 52

2-68.

The accused was/was not gt§en theAOpportunity to examine
thie above described information.

The accused was/was not given the opportunity to pfesent

matters in defense, mitigation, or extenuation, as follows:

(Summarize any oral statements of accused; attach state-
ments or documents presented by accused)

el

The accused was foﬁnd gullty of Charge I, Specificatien,
Charge II, Specification. o

The following punishment was imposed:

Forfeiture of $20.00 pay, and restriction for 15 days.

The accused was/was not advised of his right to appeal.

Commanding Officer

167
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NONJUDICIAL PUNISHMENT
ACCUSED'S ACKNOWLEDGMENT OF HEARING RIGHTS

, Social Security Number

assigned or attached to

have been informed of the following facts and rights:

1.

That I am suspected -of having committed the following violation(s)
ot the Uniform Code of Military Justice: '

That it is contempiated that my case will be referred to a UCMJ
Art. 15 hearing; :

That 1 have.the right to refuse an Article 15 hearing if I am not
attached to or embarked in a vessel;

That if I accept an Article 15 hearing I will receive a hearing at
which I will be accorded the following rights:

a. to be present before the officer conducting the hearing;
b. to be advised of the offense(s) of which I am suspected;

c. to.not be compelled to make any statement regarding the offense(s)
charged and I realize that if I make any statement it may be used
-against me at the hearing or at a court-martial. o

d. to be present during the presentation of all information against}
me, including testimony of witnesses in person, or by the receipt
of their written statement(s), copies of such statements having
been furnished to me;

e. to have made available to me for my inspection'all items of
infoimation in thé nature of physical or. documentary evidence
to be considered by the officer conducting the hearing;

f. to have full opportunity to present any matter in mitigation
(matter in mitigation has for its purpose the lessening of the
punighment which may be imposed. Matters in mitigation may
include particular acts of good conduct or bravery, relate to the
reputation or record of the accused in the service for efficiency,
fidelity, ‘subordination, temperance, courage, or any other trait
which.goed*to make a good serviceman.); extenuation (matter in
extenuation of an offense serves to explain the circumstances

e
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surrounding the commission of the offense, including the reasons
that motivated the accused, but not extending to legal justifi-~
cation or excuse, Example, "I went UA, but did so because my
girl friend was pregnant. "), or defenae {matter in defense would '
be any evidence tending to show that one is not guilty of the
offense(+) charged 1nclud11g evidence that one's character. .is. .
not of the type one would have if he had committed this offense(s)
of the offense(s) of which I am suspected);

g. to be accompanied at the hearing by a personal representatlve to
speak on my behalf, provided by ME who way but need not be a
lawyer (the personal.rapresenuatzve can be anyone who is available
and willing to represent the accused; there is no official way any
person can be compelled to represent an accused and his act in
doing so is purely voluntary on his part);

That if I submit to -an Article 15 hearing and if NonjudicialfPunishment
is imposed, I will have the right to appeal to higher authority;

That if 1 have a right to refuse an Article 15 hearing and do so, the
charges against me may be referred to trial by court-martial;

That if not otherwise contemplated, I have the right to request that
the Article 15 hearing will be open to the publlc to the extent per-
mitted by available space, unless in the opinion of the Commandlng
Officer security interests dictate oth°rwise, and

that if there is an open hearing, I may still confer prlvately with

the officer who holds the hearlng regarding matters which, in my
opinion, are of a perSOnal nature.

1

Signature of Accused & Date

S0

Siunature of Witness & Date =
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NONJUDICIAL PUNISHMENT
ACCUSED'S ACKNOWLEDGEMENT OF APPELATE RIGHTS

» SSAN _ assigned

[ . .
or attached to , have been informed

of the following facts concerning my rights of appeal from nonjudicial
punishment imposed upon me on .

a.

d.

That ™ have the right to appeal the punishment imposed pursuant to
UCMJ, Article 15, to the commander next senior to the officer who
imposed the punishment. ‘

My appeal must be submitted within a reasonéble time, fifteen days
normally being considered a reasonable time;

The appeal must be in writing;
I understand that there are only two grounds for appeal:

(1) The punishmeni was unjust (what was done was not an offense,
my. procedural rights were violated, evidence presented does
not prove I was guilty, etc.)

(2) The punishment was disproportionate (too severe);

That if the punishment imposed was in excess of arrest in quarters
for 7 days, correctional custody for 7 days, forfeiture of 7 days
pay, extra duties for 14 days, restriction for 14 days, or
detention of 14 days pay, the appeal must be referred to a lawyer
for consideration before action may be taken by appellate authority;

I understand that the appellate authority is not limited to matters
of record but may make collateral inquiry in connection with the
review of my appeal. ‘

Signature of Accused & Date Signature of Witness & Date

NOTE:

This adviee should be given to the accused by someone who is familiar
with the Legal SOP and format for submitting NJP appeals utilized by
the particular organization concerned.

/70
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A9 Pt 1971
B a3 Qo 1971 U QuSgt 2.0, Nowdiel,
U.5. Marne Ospo, wran onhoud dubio 0o
Al Fivee riqeanzt of Wererew @mpa/x%,
/\Qad,gum;ébw Lattatiom, mese, Baiotsws,
AhbgLa. o Qorpiriy wrut diatsy ek dial
A8 U0 /4% Aty 0% 0600 wurberv |
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Qui 197 Y Yaue wkteeszol VMo
Al h a;Mw/ Qv Urman X 0/ LJLLU
oLy, Lum @luaing Bt 06 0D Uspsiong
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L ool wundid 0300 o 48 Apait 1973.

Z Q. Nouoldste
d%t/iyf | usmC

e
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a?f/F)pwtq’ra
\ Guxq\mmx H.€. Rgiste, UsME, Lo on 3%
Opuck 1978 gt duclion 0w fusbice dungrait
Gm&mp&m m%m@&ﬂﬂi&c‘h
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M Aprid 1973

T, hopd. ©. 0. Bmpt)mdndla., OSMY, Lo

umn Eha Swoder Comparay housocks okesut
1L0o on 48 Fpudk 19173 cwhar W souwr hapk.
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SECT TWO e o

CHPT II
UN” PUNB,%MENT BOOK (55,12) ), (S’:oc(;n;gtozgaog; " \'.h’af'w I.s'. ”?h“. L aps Personnel Mangal
MAVMC 10132 (KEV, 7-83) o .
083 (OI1IOM MAY 80 USED, 2, Form s prapbred b, each e oo i | persin referced to Com
{Use emhossed plare Ev..(_:ip?ncn‘l_\:_h:r:‘2‘-73‘5‘6519.__‘ manding Oﬁ"tr.q""s Ofiice Mo '
INDIVIDUAL T ] 2. ORGAMIZATION
Abel A. MARINE ‘ Service Company
LANCBhQORPORAL ) 't Headquarters Battulion
1;3 45 67 8%/0121 MCSC, Barstow, California
. 4. DATE & PLACE OF COMMISSION OF OFFENSE
3. OFFENSES) (To iiclude dares and spicific circurnstarices) (1) 28 Ap ril 1971
Vielation UCMJ,kArto 86:UA 0600 (2) 28 April 1971
to 0800 28 April 197:. : .
Violation UCMJ, Art. 92:derelictiomn
of duty in failing toc properly '
supervise barracks cleanup detail
on 28 April 1971, . -

¢ ARTICLE 31, %] UNDERSIOOD £ nitisls of aciissedd)

6. 1 have been advised of and uxnda;;t;;d wy right 10 d:n:cmd tricl by coun-
martial in lieu of non-judicial punishmeny, | do not demond ol ond
will accept non-judicial punishment subject t6 my right of appesl,

] -
. 4
. . W g“ P S 4
31 April 1971 &4 LAY,
{DATE! : (SIGNATURE)
7. PUNISHMENT AWARDED & DATE THERCOF . } . B .
31 April 1971:to forfeit twenty dollars ($20.00) pay
and to be restricted to the limits of Serv Co, HqBn, MCSC, Barstow Calif for
fifteen .(15) davs. _. . e .. Co e ~ SRR
Upon consideration of the facts and circumstances surrounding
these offenses and upon further consideration of the needs of military
discipline in this command, I hgve determined the offenses involved
herein to be minor and pyfyerty/pynishahls yndes oMY A6 1S,
8. SUSPEMSION OF EXECUTION OF SUNISHMENT, IF ANY - , T
i
NONE .
"9A PUNISHMENT AWARDED BY { Nawe, grads, titls) ’
N. J. PEIGH, Captain, Commanding Officer S
1O DATE OF NOTICE 10 ACCUSED | 11, RIGHT OF APPEAL UNDERSTOOD (Initials of aceused) | 12. l;ll;lA::Of CO WHOIOK FIRIAL ACTION INDICATED IN
31 April 1971 . W . ;)V R
13 DATE OF APRRAL (T apnid 4 'B-ECIston ON APPEAL (If uppeal it made) AND DATE THEREOF
1 May 1971 R —

1S DATE OF NOTICE 1O ACCUSED OF DECISION ON APBEAL 16, -INITIALS OF IMMEDIATE CO OF ACCUSED

o AT /
7 Reanss Gulasts L= - - Preceding page blank ——
o 2-76 , A




SECT TWO
CHPT II

X¥Z:abe.
5 May 1371

SECOND ENDORSEMENT on LCpl Abel A. MARINE's 1ltr of lifay7l

From: Commanding Officer, Headquarters Battalion, #¥arine
Corps Supply Center, Barstow, California 92311 '
To: Lance Corporal Abel A. MARINE, 123 hs 67/0121, U. 8.
: ‘ Marine Corps
Via: (1) Commanding Officer Serwice Company , .Headguarters
Rattalion, Marine Corps Supply Center, Barstow,
California 92311 .

Subj: Nonjudiecizl punishment, appeal from; case of Lance
- - Corporal Abel A. MARINE 123 45 67/0121, U. S. Marine
Corpys :
‘ 1.: Feturned, appeal (granted) (denied}.

2e !our appeal has been rererred to a lawyer for consideration
and advice prior to my action.

-3, (8tatement of reasons for action on appeal, and remarks of
admonition and exhortation, if desired.)

4. You are directed to return this appeal and accompanying

papers to your immediate commanding officer for file with the
record of your case. . .

1. 4. SKIPPER

Preceding page blank .
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SECT TWO

“CHPT 1L
N
SAMPLE
XYZ: abe
6 May 1971
THIRD ENDORSEMENT on LCpl Abel A. MARINE's ltr of 1 May 71
From: Commanding Officer, Service Company, Headquarters Battalion,
Marine Corps Supply Center, Barstow, California 92311
To: Lance Corporal Abel A. MARINE, 123 45 67/0121, U. S. Marine Corps
Subj: Nonjudicial punishment, appeal fromj rase of Lance Cdfporal Abel A.
MARINE, 123 45 67/0121, U. §. Marine Corps
1. Retdrned for delivery. |
N. J. PEIGH
\/
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SAMPLE

XYZ:abc
8 May 1971

FOURTH ENDORSEMENT on LCpl Abel A. MARINES's Qtr of 1 May 1971
From: Lance Corporal Abel A, MARINE, 123 45 57/0121, u.S.
Marine Corps
To: Commanding Officer, Service Compamy, Headquarters
Battalion, Marine Corps Supply Center, Barstow, California 92311

Subj: Nonjudicial punishment, appeal from} case of Lance Corporal Abel
A. MARINE, 123 45 67/0121, U.S. Marine Corps : .

1. 1 acknowledge receipt, and have noted the contents of the Second
Endorsement on my appeal from nonjudicial punishment.

2. The appeal and all attached bapers are returned for file with the
record of my case. :

ABEL A. MARINE

2-80



SECTION TWO

CHAPTER 1V
THE SPFCIAL COURT-MARTIAL '
|
INTRODUCTION. f%he special court-martial is the intermediate level court-
martial when compared to the summary and general courts-martial. The three
types of court-martial increzse in severity from summary to special and then
to general court-martial because the maximum permissible increase with each
level and because the legal protection of an accused's rights increase with
each level of court-martial. The special court-martial, being intermediate,
shows some of the capacity for summary punishment inherent in the summary
court-martial but, at the same time, shows a good deal of the legal protec-
tion inherent in the general court-martial. Basically, the special court-
martial is a court consisting of at least three members, counsel, and a
judge. It's maximum imposable punishment extends to a bad conduct discharge,
six monthe confinement at hard labor, forfeiture of 2/3 pay per month for
eix months, and reduction to pay grade E-1. This Chapter will discuss in
some detail the special court-martial and the mechanics of its operatlon.

BASIC SOURCE MATERIAL. Supplementary reading from basic scuxce mater1al
is assigned-at the end of each Part of this Chapter. These assignments relate
to the material discussed in the Part concerned. : '
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SECTION TWO
CHAPIFR IV
" PART ONI
CRTATING OF THE SPECIAL COURT-MARTIAL

AUTHORITY TO CONVENL. Uniform Code of M111tary Justice (UCMJ), Article 23,
indicates that special courts-martial may be created by any person author—
ized to convene a general court-martial (see UCMJ, Art. 22% the commanding
officer of any Naval vessel, shipyard, base, or station and the commanding
officer of any Marine Corps brigade reglment barracks, wing, group,
station, base or other place of comparable size where Marlne Corps personnel
are on duty. The Manual of the Judge Advocate General of the Navy -(JAGMAN),
section 0103(b), lists other commanders authorized to convene special
courts-martial. Some of the more important are commanding officers of all
battalions and squadrons of Marine or Marine Corps Reserve commands and all
commanding officers. of Navy activities or units except inactive duty train-
ing Naval Reserve units. As is true of nonjudicial panishment authority
and summary court-martial convening authority, the authority to create the
special court-martial resides in the office specified by law and not in

any individual. This authority cannot be delegated’ 'so there is no 'place
for "acting" or "by direction" authority on legal documents relating to

court-martial creation. All judicial acts reiatlng to court-martial action

must be personally accomplished by the person, who at the time of such
action, is authorized or required by law to act. y

MECHANICS OF CONVENING. Before any case can be brought before a special .
court-martial such a court-martial must have been created (convened).

The special court-martial is created by the written orders of the convening
authority which also detail the Jjudge, counsel, members, etc, The format
of the special court-martial convenlng order, unlike that of the summary
court-martial will vary. This is due to 1ega1 complexities, to be dis-
cussed later, which dictate the compogition of the court-martial. Suffice
at this time to know that a special court-martial may lawfully be composed
of 'a prosecutor, defense coungel, and at least three members headed by a

president; a prosecutor, defense coungel, jury of at least three members, and

a military judge; or a prosecutor, defense counsel and a military judge
alone. In addition, counsel way be lawyers or, in some cases, nonlawyers.
Thus, any given convening order can signlflcantly differ from- other
convening orders. Sample convening orders of various types are included at
thé end of this Part for guidance. In this connectlon, the military judge
only type of special court-martial is created in virtue of an accused
exerciging a right to such trial which, in effect, excuses detailed court
members. . Such a special court-martial is not normally created by a spec1a1
convening order. The Manual for Courts-Mar