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t Many perceive the system of selectmg m:l:tary

court members (L urors) to be unfair and advo-
cate change, ief Justice Burger's indis-
pensable ingredient: for justice is public ¢on-
. - fidence in the court system. Military..courts
¢ do not provide certain safeguards fqund in
. ; civilian Federal.courts, and .abuse can occur

. and go unproven. <

L e .

GAQ recommends that the Congress change
“the law to require random selection of mili-
tary jurors as the first step in prowdmg these
safeguards. The Department of: Defense
acknowledges ; the -athical concept Jinvolved
and encourages its apphcatmn by any Means
consrstent wnm‘ns mission. -

In adopt ting raﬁ\dom selecuan, other chan es
; : would ‘have toibe considered. Therefore, GAO
) ' vecommends $hat the Congr&cs reexamnne
- g . whether B A ‘

o

~The size: of ;urles shouid be enlarged
“and made mote uniform., o

~The number of perem ptory chailenges ‘
{challenges not requiring a reason) is
appropriate. ,

-Military 1urors should impose Se'ntence

W E ‘ ~Too mugh authority is’ vested in the
S B e officer who approves the tnal \’< "
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COMPTROLLER GENERAL OF THE UNITED STATES
' WASKHINGTON, D.C. 0848

B-186183

To the President of the Senate and the
Speaker of the House of Representatives

; "This report culminates a 2-year study of the differences
between jury selection for criminal cases in military courts
and civilian Federal courts. The origins of the military jury
system date back to before the signing of the Constitution.
Many are interested in seeing the system changed. We are
recommending that the Congress amend Article 25: Uniform
Code of Military Justice to require the random selection of
military jdrcrs and that it reexamine related issues.

our authorlty for maklng this review is the Budget and
Accounting Act, 1921 (31 U.S.C. 53), and the Accounting and
Auditing Act of 1950 (31 U.S.C. 67).

We are gending copies of this report to the Director,
Office of Management and Budget; the Attorney General of the
United States; and the Secretaries of Defense, Transportation,
Army, Navy, and Air Force.

Comptroller General
of the United States
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Military courts do not prov1de ‘all the

safeguards found in civilian Federal courts.
For example, military people do not have the
right to be tried’by a randomly selected jury.
Although abuse is difficult to prove, it has-
been proven in a number of courf cases.

(See pp. 5 and 6,

GAO recommends that the Congress require
random selection of Jurors—-selectlng from a
pool made up of gqualified jurors representing
a cross section of the military community.
Essential personnel, such as those needed for
combat during war, would be ‘excluded from
eligibility. This change would requ1re (1)
establishing juror eligibility criteria and
{2) designating responsibility for the
selection process To bring about these
changes' the Congress would have to amend
Artdicle 25: Uniform Code of Mllltary Justice
to either

~--require the President to implement these ‘ .
changes within a specified time or : : Rt

~-gtatutorily establish a random selection
‘procedure based on specific juror eligi-
bility criteria and designate who should
be responsible: for the random selection
process.

In adopting random selection, other changes
would have to be ‘considered. Therefore, GAO
recommends that the Congress reexamine
whether

~~the minimum size of juriesg is large
‘enough for general and special court
martial (5 and 3 jurors, respectlvely),
particularly when, in the majority of
cases, only two-thirds are needed to
convict (the 12 jurors in civilian

¥
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Federal courts must unanimously decide
on a conviction in c¢riminal cases);

--greater consistency end'stability in jury
gize is needed;

-~the number of peremptory challenges
(defense and prosecution can each challenge
or dismiss one juror without giving a reason)
should more closely conform with Federal and
State practices; :

--military juries should be used to lmpose
sentence, and

-~-the convening authority (the commanding
officer who approves the trial) should be
intimately involved in the judicial pro-
ceedings of the accused.

The convening authority has no counterpart

in the civilian Federal court system. He is
intimately involved in the judicial process
both before and after trial. His duties in-
clude (1) deciding whether -to bring charges
against the accused, (2) appointing the pros-
ecutor and defense counsel, and (3) reviewing
and approving a finding of guilty and the

‘sentence imposed. (See pp. 3 and 4.) Except

in cases ¢of gross abuse, his decisions are
not likely to be challenged.

The convening authority has broad authority
in the jury selection process. The law re-
guires him to determine who, in his opinion,
are, best qualified to serve as jurors. :The
factors he must consider by law biases this
selection towards higher grades. (See pp. 10,
12, and 13.) But convenlng authorltleslhave
widely differing views as to wha. constitutes
*best gqualified.” Thus, the types and grades

~of individuals allowed to sgerve as jurors

are different. None of the 13 convening
authorities GAO talked to had written cri-
teria for best qualified even though most

~had delegated initial selections to sub-

ordinates. (See pp. 16, 18, and 20.)
This jury system is in sharp contrast to the

civilian Federal court system which guaran-
tees the accused a trial by a jury randomly

Cii



selected from a cross section of the com-
munity who meet minimum quallfylng require~-
ments.

The potential for abuse is clearly seen in

the power of the .convening authority to select
jurors combined with the low number of jurors
needed to convict. Concern over such issues
led the U.S. Court of Military Appeals-~the
highest military court=~to reject the idea that
court members are the functional equivalents
of jurors in a civilian criminal trial. 1In a
September 1976 ruling, this court expressed
concern over the method of jury selection and
indicated a need for its reexamination by the
Congress. (See pp. 40 and 41.)

GAO talked to several defense counsels who
believed that jurors drawn from the higher
grades may be more severe on the accused. In
244 cases reviewed, GAO found that 82 percent
of defense counsels'’ peremptory challenges
were used to remove higher graded officers.
(See p. 22.)

GRO interviewed 64 military officers at all
echelons about jury gelection. About 80 per-
cent of those expressing an opinion beliewed
gsome form of random selection should be im-
plemented. Why? The reason most often given
was that it would eliminate the appearance

of unfairness and the potential for abuse-
when the convening authority selects jurors.
(See p. 35.) Significantly, these were con-
vening authorities, commanders, and legal
personnel--including prosecutors, defense
counsels, and judges.

Also, an Army opinion survey of the military
community at Fort Riley, Kansas, taken at the
conclusion of a random selection test pro-
gram showed change was desired; 68 percent
of 456 respondents favored change to random
selection. Ard the majority of the respond-
ents were from the ranks selected by conven-
ing authorities to serve as jurors. In this
program, the percent of warrant officers and
enlisted jurors in the lower and middle
grades increased substantially in contrast
with the cases CGAO reviewed where the con-
vening authorities selected jurors.



+ About 497300 military people were tried by

military courts in fiscal years 1975 and 1976.
GAO estimates that 7,150 of these were tried
by jury. The majority of the accused are
young--most below age 20--and may lack the
maturity and judgment to decide what form of
trial is best. Defense counsels have a
large influence on whether they elect trial
by jury. Defense counsels base their advice
on a number of considerations. One is how
the findings and sentences of the judge
compares to that of juries in similar sit-
uations. Another is workload. One.de-
fense counsel told GAO that he recommends
trial by judge if his workload is too heavy
to adequately prepare a“ case for presenta-

~ tion before jurcri. (sSee p. 22.) Thus,

it is difficult to assess what effect a
change to random Selection would have on
the number of accused who elect trial by
jurye :

In commenting on GAO's proposed report, the
Department of Defense acknowledged the
ethical concept of random selection and en-
courages its application within the mili-

‘tary by any practical means cgonsistent with

their migsion. The Department of Defenge
stated:

"The idea of random selection of court
members is really a part of one of the basic
cornerstones of the Uniform Code of M111tary
Justice--freedom from improper command in-
fluence over all phases of the military
justice system, including the selection of
court members and the outcome of trials by
court~martial."

The services and the Coast Guard stated
that they are generally against change
in the absence of widespread, improper
use of command 1nfluence. {See apps. VI
and VII )

iv
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CHAPTER 1

 INTRODUCTION

\ .
. 3

Through the years there have been many changes in the

~military court system. One important change has been to allow

a greater cross section of the military communlty to serve as
court members. In this report a court-martial is referred to

‘as a military court and court members as jurors.

TYPES OF MILITARY COURTS

There are two types of mllltary courts on whlch jurors
may serve.

-2 general court tries the most serlous'offenses;
The accused is tried before at least five jurors and-
a military judge or a military judge alone. The
sentence imposed can be death, life 1mprlsonment,
total forfeiture of pay,'reductlon to lowest enlisted
~grade, and a bad conduct or dlshonorable dlscharge.

-3 spec1al court mcludee at least . three Jurors,
three jurors and a military judge, or a military
judge alone. The maximum sentence that can be im=-:
posed is confinement at hard labor for 6 months,"
forfeiture of tyo-thirds pay per month for 6 months,
reduction to the lowest enlisted grade, and a bad
conduct discharge.

Normally field grade (0 -4 to. 0~-6) offlcers ¢an convene
special courts while general grade officers or their :

kequ1valent (0~7 and higher) convene general courts.

There were about 49,300 trlals by general and special -
courts in fiscal years 1975 -76. We estimat¢ that 7,150 (15
percent) were jury trials. The percentage of jury trlals
varied signlficantly among the services from a low of about

6 percent in the Marine Corps to:a hlgh of about 40 percent

in the Alr Force. v o

LEGISLATION ON SELECTION B

A

i

| WW ,‘ -

In 1775 the Contlnental Congress enacted the flrSL o
legislation governing U.S. (then Colonial) military courts. -
This. 1eglslation was in separate acts for the Armyjl/ and

.iv

,i/June 30, 1775, Journals of the COntinental?Cohéress;117Sﬁ"‘

1789, Vol. II, pp. 117-18.

TR SR i
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Navy. 1/ Both acts ?rOVLded that only specified commandlng

officers could convene military: courts and that the courts
- could include only commlsSLOned officers of spec1f1ed mini-
'gmum grades or. above.

In 1788 the Constitution of the United States was
ratlfled. Article I, section 8, gave the Congress authorlty
to define punishable conduct and to provide rules for trial
and punishment of military people. Howewver, the basic methods
and c¢riteria the Continental Congress set forth for selecting
members of military courts remalned about the same for more»'
than a century . S

In 1920 leglslatlon 2/ prov1ded general guidance for
determlnlng eligibility for serving on Army courts. It
required the commanding officers who convened Army courts
to appoint officers who, in their opinion, were "best
qualified" by reason of age, tralnlng, experlence,‘and judl—
Cldl temperament.

Major changes in juror eligibility were contained in
the Elston Act, 3/ passed in 1948. For the first time,’
warrant officers and enlisted persons were allowed to serve
on Army courts. This change was prompted by a desire to

-~ give enlisted persons greater confidence in the fairnéss of
Army courts. The general views of enlisted persons regard-
lng eligibility to serve as military jurors were presented

in the hearlngs 4/ on the act:

‘"% * * They [enllsted persons] have two partltular
‘reasons for wantlng ite /5
"One is that they feel that officers, in the
main, have never served in the enlisted grades
- and do not understand the problems of enlisted
people. While they don't expect any particular
- sympathy from the court because of that, a court

‘l/Vovember 28, 1775 Journals of the Contlnental congress
1775 ~1789, Vol III, pp. 378=79, 382-83.

| 2/Act of June 4, 1920, ch. 227, Art. 4, 41 Stat. 759, 788.
3/Actfef June 24, 1948, ch. 625, § 203, '62'Stat 604, 628.
4/Hear1ngs on H R. 2498 Before Subcomm. No. 1 of the House

~Comm. on Armed Services, 815t Cong., lst Sess., No. 37,
‘at ll42¥¢1949)

ow
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whlch mxght lncluqe enlisted persons, neverthe-
_less they feel that they would have more- under—
. 8tanding. ,

“The.second reason: is this: They say it is much”
more -democratic. They just like the idea that
they have a choice. They say ‘We would have it .
in civilian life and we like the idea that we -
can have it here.?ﬂ :

The next major change came in 1950 when the Congress ,
passed the Uniform Code of Military Justice 1/ which estab=-
~ lished one law for all military courts. The code specifies
the circumstances under which commissioned officers, war-
rant officers, and enlisted persons are ellglbleqto serve
as jurors. Enlisted persons are eligible only when re-
- guested by an accused enlisted person.. The convenlng ,
authority must appoint jurors who, in his opinion, are best
qua11f1ed to serve by reason of age, education, tralnlng,
experience, length of serv1ce, and judicial temperament., ‘

Before 1968 the accused could only be tried by a
military court with jurors. In 1968 the code was revised
to provide the accused:the alternative of a trlal before
a judge alone. 2/ :

‘ROLE. OF CONVENING AUTHORITY

The responsibility for determlnlng who actua11y serves
. -as Jurors on mllltary courts has from the beginning been
vested in the convening authority-~the commanding officer
who approves trial of an accused. Convening authorities-
‘also have broad dlscretlonary authority to (1) idecide -
whether to bring charges against the accused, {2) refer,
after due investigation, a case to the type of '‘court-
martial he considers approprlate, and (3) ap901nt the
prosecutor and deferise: counsel 5 y

A convening authorlty s respon51billt1es contlnue
beyond the trial. . He must review the record of trial and
approve a finding of guilty and the sentence lmposed and
in doing so- has broad discretion. He can exercise clemency:
in the form of disapproval, mitigation, commutation, or S
suspension of the sentence or may order a rehearing. He - .

)

1 /Act of May 5 1950, Pub. L"81+506, 64 Stat. 107;'10.U,s;c1.~
§801 et seg (1970) B ST e e T

2/Act of October 24, 1968, Pub. L. 90-632, § 2 (2), 82 Stat.

1335, 10 U.s.C. § 816 (1970). R



~ may make these adjustments, if he finds it appropriate to
do so, in the interest of rehabllltatlng the accused. Thus,
_ he is intimately involved in ‘the judicial process and has

important responsibilities in its operation. He is guided

and governed by statutes and dlrectlves, and his decisions

“on judiCLal matters are subject to review by superiors and

~in some cases are reviewed by appellate courts,: 1nclud1ng
U. S. Court of Military Appeals-—the highegt court-in the

‘military justice system. Except in cases of gross abuse,

however, hlS decisions are not likely to be challenged.

A convenlng authorlty s prlmary duty, however, is to
command a ship, division, squadron, brigade, company, or
other military component., Although military justlce matters

are normally not a major part of his workload,” in some cases

they take one-fourth or more of his time. There is no re-

- quirement that he have formal legal training and he usually
~relies heavily on the advice of others, such as the otaff

Judge Advocate.

Because the convening authority is the ranklng officer

“in his particular organizational component, he is in a
~ position to influence the decisions of those who administer

military justice. There may be occasions when he or offi-
cers superior to him may wish to influence how a particular

‘crime or person accused of an offense is dealt with. The

. exercise of any command influence in regards to such
~matters, howaver, 1s ~expressly forbidden by article 37 of
the code.

"(a) No authority convening a * * * court-martial,
hor any other commanding officer, may censure,
reprimand, or admonish the court or any member,
military judge, .or counsel thereof, with respect

to the findings or sentence adyudged by the. court,
or with respect to any other exercise of its or
+his functions in the conduct of the, proceeding.

~No person subject to this chapter may attempt to
coerce or, by any unauthorized means, influence

the 'action of a court-martial or any other mili-
tary tribunal or any member thercof, in reaching
the findings or sentence in any case, or the

action of any convening, approving, or reviewing
authorlty with respect to-his 3udic1al acts, * * #

“(b) In the preparatlon of\dn effectiveness,
fltness, or efficiency report or any other re-
- port or document used in whole or in part for
the. purpose of determinlng whether a member of
the armed forces is qualified to be advanced,
in grade, or in determining the assignment or

~ transfer of a member of the armed forces or

»



in determining wheéther a member of the armed
forces should be retained on active duty, no
person subject to this chapter may, in pre-
paring any such report (1) consider or evgluate
the performance of duty of any such member as a
member of 'a court-martial, or .(2) give a less ;
favorable rating or evaluation df any member of
the armed forces because of the zeal with ‘which
- such member, as counsel, represented any accused
before a court—martlal » : :

Although command 1nfluence is pxohlblted, it can be
exercised in many subtle ways that are not readily sus-
ceptible to detection. When it is alleged to exist, mili-
tary courts have considerable difficulty in establishing
whether it is present. A 1967 decision by the U, 5. Court
of Mllltary Appeals addressed this problem. 1/ \

"These cases involve the same basic 1ssue, i.e.,
whether the Commahding General * * * violated
the provisions of * * * Article 37 * * * with
respect to the flndings and sentence, or
sentence alone. *"* * Both partles are agreed
‘\that, at the very -léast, a serious issue is
raigsed concerning whether there was such com-
mand 1nterference with these judicial bodles.s

“"In the nature of ‘things, command control is
scarcély ever apparent on the face of the
récord, and, where the facts -are in dispute,
appellate bodies in the past have had to re-
sort to the unsatisfactory alternative of

i settllng the .issue on the basis of ex parte
affxdavxts,‘amldst a barrage of claims and’
counterclaims. * * * The conflicts here make
resort ‘to affidavits unsatlsfactory ok &M

~ (Underscorlng eupplled ) : R

Appellate courts have dete:mlned that abuse has occurred
in a number of cases. 2/ As discussed in chapter 2, the U.S.
Court of Mllltary Appeals has ruled that the convenlng author-
ity is presumed to have acted w1th1n hlS dlscretlon in the

'l/Unlted Stetes v. uBax 17 USCMA?I47; 37FCMR'411, 412;13
2/see, for example,,Unlted States v. Hedges, 11 USCMA 642, 29

CMR 458 (1960); United States v. MchLaughlin, 18 USCMA 61, 39,”‘
CMR 61 (1968); United States v. Wright, 17 USCMA 110, 37

CMR 374 (1967); United Seates v.- " Broymx, 45 CMR 911 (1972)” S



abSence of. paﬁent dellbeﬁate, or systematic exclusion of

“ellgible ‘classes of mllltary persons from consideration for

Jury "service.

ADVOCATES OF CHANGE‘

, There are many advocatlng change inr the mll;tary court
system. Most of the changes proposed would diminish the
power of the convening authority.

Slnce ‘the code was last amended 1n 1968, blllS have
 been introduced in the Congress to

~-require random jdry selection and

k-—ellmlnate the convenlng authorzty from the jury
selectlon process,

In 1972 a Department of Defense (DOD) task force 1/
recommended that random selection be implemented to remove
the aura of unfairness that surrounds military courts,

In May 1976 the Committee on Military Justice and Mili-
tary Affairs, Association of the Bar of the City of New York,
released a proposed bill to 1mprove the military justice sys-
~tem. Included in its provisions is an amendment to article
25 of the code providing for a randomly selected jury. Under
this proposal, eligibility for jury service is conditioned
upon active duty service for at least 1 year. 1In addition,
individuals with any prior court-martial convictions or more
than one nonjudicial punishment for misconduct within the
previous year would be disqualified from jury service.

In a September 1976 decision, 2/ the U. S. Court of
Military Appeals expressed concern over. the present jury
selection method and suggested the Congress reexamine it.
The Chief Judge has endorsed the concept of random jury
selection to enhance the perception of. fairness in the
Jgdlc1a1 system. Other proposals by the Chief Judge in-
clude: : ;

—-Vesting'the authority to sentence exclusively in
the trial judge regardless of whether the court
 members determine the issue of guilt. L

l/Department of Defense "Report of the Task Force on the
Admlnlstratlon of Military Justice in the Armed Forces,"”
Vol. II, pp. 71~73, November 30, 1972,

2/Un1ted States v. McCarthx, 25 USCMA 30, 54 CMR 30, n. 3
(1976). .




*—Con31deé1ng enlarglng the size of the court to

 conform ‘more clOSely ¥o Federal:-'and State ‘practice

' and fix the sizeof the court by statute. The
number of court qembers requlred for a general

‘courtimartialcoyld bé 'set at rine and the number

treqd1red for “a dpecial ‘court-martial at five. - Thls
would -eliminate variations -in the number of Jurors ;

- needed to convict. '

'“~-Increa81ng the Aimber of peremptory challeﬁges
(¢hallenges not‘requlring a’'reason) ‘to reflect.

fi SN T*V"SLmiier practﬁces 1n the 01V11ran system.,_ﬁ"'

The Chlef Judge has also made proposals whlch would
relieve the convening authority of certain judicial respon-
sibilities. These proposals include the follow1ng, : N

--Amend the code to remove from the convenlng authority
the- power to appoint judges and counsel. This would
eliminate the "appearance of evil" and give recognl-
‘tion to the fact that as a practical matter convenlng
authorities today play an insignificant role in the
actual selectlon of Judges and counsel ‘

-—Restrlct the convenlng authority's post trlal respon-
sibility to matters of clemency.

~--Increase the statutory role of the Staff Judge Advocate
in the convening process and have him rated by some-.
one other than the convening authorlty. :

As discussed in later chapters, we found that change in
the jury selection process was favored by the majority of.
thosé in the milltary community we talked to and others
participating in studies and tests we reviewed. During 1974
the Army tested random selection at Fort Riley, Kansas. The =
Air Force recently established a test location; however, no
jury trials have occurred at that location s;nce it was
establlshed

SCOPE

The objeCtive‘of,this review was to assess the appropri=
ateness of the differences between mllltary and c1v111an jury
systems in criminal cases. We. : _

,—~C0mpared the design of the mllltary and c1v111an | L

el B ~cr1m1na1 court systems.

——Evaluated mllltary Juror selectlon procedures and ‘the.
consistency of crlterla used among convenlng authorl-'
tles. ' : . l




~-Reviewed the Army test of random jury selection at
Fort Riley, Kansas, and compared the resulte with
records . of trial where random selection was not used.

~~Interviewed military officera in both command and
legal positions regarding jury selection and the
degirability and feasibility of random jury selec~
tion,

, We examined pertinent Federal laws; military policies,
regulations, .and procedures; and vigited Department of De-~
fense, Army, Navy, Air Force, and Marine Corps Headquarters,
and one. field installation in each service. (See app. I.)



-

-~ CHAPTER 2

COMPARISON OF JURY SYSTEMS INwMILITARY'COURTS

AND CIVILIAN. FEDERAL COURTS

The Constitution and law governlng the trial of an
accused make different provisions for military courts and -
civilian«Federal courts. These provisions make different
guarantees to the accused regarding representation on . the
panel which sits in judgment of the case.

Both military courta and civilian Federal courts dis-
charge judicial functions but military courts are not a
part of the judicial branch of the Federal Government as
are 'civilian Federal courts. 1/ Furthermore, mllltary
courts and civilian Federal courts have different histori-
cal origins. Military courts are based on the-:civil law
system, ;@ Roman source, while civilian Federal courts are
based onrthe common law system, an English source. 2/
Despite their legal and historical differences, military
courts and civilian Federal courts have become more alike
because of changes in military law during this century.

Military courts have lost some of their jurisdiction
in recent years. Cases, which in the past were tried by

‘court-martial, are being tried today in State and Federal

courts. In some casesg'military and civilian courts have
concurrént jurlsdictlon to try the accused. Thus, the
rights of a service member may depend on whether he is
tried by c1v1l or military authorities.

,The%mllltary jury system is governed by article 25 of
the code. Article 25 requires the convening authority to
select from the eligible military population those persons
who, in his opinion, are best gualified to serve as-jurors.
Neither thed law nor administrative regulations provide
specific?prdcedureS*ochriteria to. be used by convening
authorities to select Jurors, The only guidange is the
general factors set forth in article 25, which must be
considered. Thus, the military courts rely on convenzng
authorities 1ntegr1ty and judgment for the selection of
jurors.: In contrast, the civilian Federal court system
provides that: an accused will be tried by a jury, who meet

P H

1/KRurtz v. Moffitt, 115 U.S. 487, 500 (1885), and Toth v.

Quarles, 350 U.S. 11, 17 (1955).

g/G Glenn, The Army and the Law (1943), at 47, and Moore v.
‘ Unlted States 91 U. S. 270, 274 (1875)
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L Rinimum quaiifying requizements,'randomly selected from a

crossg section of the community.

SIZES AND RESPONSIBILITIES

Important differences exist between military and
civilian Federal juries in criminal cases.

~=The gize of military juries is determined by con-
venlng authorities and vary in size. The established
minimum is three for a special court and five for a
general court, but they sometimes number over twice
that many.,  Civilian Federal juries almost always
have 12 members: in no case c¢an there be less than 11
'members.

~~In most cases only two- thlrds of the mllltary jurors
must agree to convict, A unanimous decision is re-
quired only if conviction could result in the death
penalty, and three-fourths of the jurors must agree
on life imprisonment or confinement for more than 10
years. Civilian PFederal juries must reach a un-
animous decision to convict.

--Article 25 biasesg the selection of military jurors
towards higher grades, mostly officers. Since most
-0f the military people in trouble are lower grade
enlisted personnel, the criteria used to select
jurors in the majority of cases denies the accused
representation from their peer group-~those in the
game grade or of the mame. age. The composition of
civilian Federal juries is based on specific_selec-
tion criteria which disregard the economic or social
status of the accused in relatxon to those selected
to try them.

~-When empaneled, military juries always impose:
sentence even if they are not convened to determine
guilt. Civilian Federal. juries determine whether
an accused 1s guilty but do not impose sentence.

: ELIGIBILITY CRITERIA .

InAmllitary courts, only military persons ggqual or

‘superior in rank or grade to the accused are eligible for

jury service unless using lower grade persons is unavoidable.
In the civilian Federal courts, any.person meeting stlpulated
c1tizensh1p, age,’re81dency, literacy, and character crlterla
isg ellglble for jury serv1ce. ,

10
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Mxlltary courts

, Article: 25 prov1des that ,any commissioned officer,
warrant officer, or enlisted member of an armed force on
active- duty. is eligible for selection to serve as a juror
on general and special courts, Criteria limiting eligi-
bility are listed below. ’

--=Warrant officers cannot serve as jurors for the
trial of a commlssioned offlcer.

--Enllsted persons cannot. serve as jurors for the
trial of a comm1531oned officer or warrant offi-
cer,

~-Enlisted persons cannot serve as a juror for the
trial of any enlisted person from the same unit.

-~No member of an armed force can serve as a Juror of
a general or special court when he is the accuser
or a prosecution witness, or has acted as 1nvest1-
gating officer or counsel in the case.

--When it can be avoided, no accused may be tried
. by a juror who iz junior to him in rank or grade.

Civilian Federal courts

The Jury aelection and Serv1ce Act of 1968, as amlended, l/
prov1des that all citizens of the district where the court
is convened are to have .opportunity for jury serv1ce.,(QualL£i—
cations of prospective jurors are to be evaluated on the basis
of specified criteria, and those failing to! meet the m1n1mum
requlrements are to be dlsquallfied. S

v The law states that any person is quallfled for jury
service unless he B .

--is not a. U S. citlzen. at least 18 years old, or has
not resided for a period of 1 year withln the Judlc1a1
dlstrlct; ' : '

- ==1ig8 uynable to read, write, and unders%and the Engllsh
language with a degree of proflciency sufficient to
fill out satisfactor11y the Juror qualification form;

--ls unable to speak the Engllsh 1anguage, -

% o

1/28 U./S.C. 1861 et seq. (Supp. IV. 1874), amendlng
28 U.S.C. 1861 et Eeq. (1970). |
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~--is incapable, by reason of mental or thsicel /
infirmity, to render satisfactory jurnyervice; or"‘

-~ =~has a- charge pending against him for, or had been
convicted in a State or Federdl .court of, a crime
‘punighable by imprisonment for more théan 1 year for
which civil rights have not been restored by - pardon
or amnesty.

The law further states that members of the active Armed
Forces; fire and police departments; ‘and public ocfficers in

. Federal, State, or local governments who are actively engaged
in the performance of off1c1a1 dutles are to be barred from
jury gervice.

SELECTION PROCEDURES

In the mllltarv. conyening autﬁorltles gselect jurors

- without the use of written procedure= or, specific criteria.
Civilian Federal courts select juries randomly bn the basis
of spec1f1c written procedures.

Mllltary courts

‘Article 25 requires the convening authority to determine
from the eligible milltary population who may serve as jurors.
It states:

"When convenlng a court-martial, the convenlng
authority shall detail as members thereof such
members of the armed forces as, in his opln1on,
‘are best gualified for the duty by reason of .
- age, education,’ training, experience, 1éngth of
service, and Juﬁlclal temperament." L u

An additional selection requirement whith pertalns to
jury composgition is that when an enlisted person requests
enlisted persons on the court, they must compose at 'least
one-third of the jury, unless eligible persons cannot be ob-
talned because of physxcal condltlona or mllhtary ex1genc1ee.

In 1949 hearings before enactment of the code, there was
discussion as to whether appllcatlon of article 25 would re-
sult in trial of an accused by jurors selected predominately
‘from the senior grades. The Chief Judge of the U.S.. Court of
Military Appeals in ‘the case of United States v. Crawford,

15 USCMA .31, 35 CMR 3, 12 (1964), observed that those in the
senior grades would most often be called upon to serve.

"We may take judlc1a1~not1ce that many enlisted
persons below the senior\noncommissioned ranks

12
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are 11terate, ‘mature in Years, and sufficiently
judicious in temperament to be eligible to serve
on courts~matr1al It is’equdlly apparent,
however, that. tpe lower enlisted ranks will not
vield potential court members of sufficient age
and experience to meet the statutory qualifica-
tions for selection, w1thout substant1a1 pre-
liminary screening. * * * In‘fact, the dis-
cussions of Article 25 in the hearings on the
Code, * * * ghow a general understanding that
the relationship between the prescribed qualifi-
cations for court membership, especially 'train-
ing, experience; and length of service,' and
seniority of rank is so ¢lose that the probabil-
ities are that those in the more senior ranks
would mgst often be called upon to serve."

The che dQes not spec1fy how the convening authority
must approach the task of selecting jurors. It expli-
citly gives the convenlng authority discretion. Agaln
turning to the' case of United States v. Crawford, in a
concurring opinion, one judge observed that: :

"Article 25 * * * does not provide for any
lists of prospective court members, in the
sense that panels of prospective jurors must
be formulated or persons drawn therefrom by
lot or ogherwise. Rather, that Article places
the responsibility and grants the discretion
to the convening authority to appoint the
court menbers ;;om‘no list or from any list."

In a series of cases in 1964, 1/ the U.S. Court of
Military Appeals indicated that in the absence of patent
abuses or deliberate and systematic exclusion of ellglble
classes of military persons from consideration for jury
service, it must be presumed that a convening authority.
acted within his discretion. ' The court has held that
convening authorities have discretion to refer first to
senior. noncommissioned grades “as a ccnvenient and logi-
cally probable source for eligible jurors when an ac-
cused enlisted person requests enlisted jurors. This
appears to be based on the generally accepted view that-

1/United States v. Crawford, supra; United States v. Mltchell
15 USCMA 59, .35 CMR 31 (1964); United States v. Motle

15 USCMA 61, 35 CMR 33 (1964); United States v. GIiEEen,
15 USCMA 62, 35 CMR 34{(1964), and United States v. Ross,
15 USCMA 64, 35 CMR 36 (1964). ‘ o L
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‘"The c0nven1ng authorlty is dlnected not to

~ make a random selection among all those who
might be eligible within the personnel resources

 available to him, nor to spread his selettion
~among all the eligible ranks, but to make his
selection cn the bagis of who, in his opinion,
issbest qualified for the duty. Judicial re-
view of this purely discretionary function of
-the convening authority must be limited to
patent abuges of that discretion.® 1/

Civilian Federal courts

Federal law requlres that jurles be selected at random
from voter registration lists, lists of actual voters, or

: ,ﬂother sources representlng a cross section of the- district
5~ in which the court is located Each district is requlred
to establish specific written selection procedures “eces-
~sary to insure that juries are selected randomly from a
fair cross section of the community. The law requires

that - a dlstrlct s wrltten procedures prov1de for:

&

—~Establlsh1ng a blpartlsan jury commission or .
authorization for the clerk of the court to manage
the selectlon process. , Q

4]

——Estab‘lshlng a source of prospective jurors. m

o —-Establishlng a master jury wheel contalnlpg a
minimum of 1, 000 names.

--Having a district judge ‘determine those individuals
quallfled for jury service.

--Detailing procedures to be lelowed in selectlng
names from the source. ,

=~ -eExcuSLng, upon request those jurors whose service
would cause them hardship or extreme inconwvenience.

——Determlnlng persons to be barred from jury service.

~~Establishing a tlme when names drawn’ from the Jury
wheel will b disclosed to the oartles 1nvolved
and to the public. .

e :::;,

1l/United States v. Angeles, U.S. Navy Court of Military
Rev1ew, NCM 74 0475, April 29, 1974; petition for review
denled by U.S. COurt of Military Appeals, September 29,
1974

14
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,—-Establlshlng procedures .on how persons selected for ——— ,;*w}
jury service will be assigned to Juties.#, v T e

§
; -
_1L . ok

CONCLUSIONS

e There are many. 1mportant differences between jury
systéms in the military courtg and civilian Federal courts.
One d1fferénce 13 how juries® are selected. Milltary juries s
are selectéd '‘by” the convenlng authozrity on the basis of his o e
judgment a%'to who ig best qualified within the broad frame- SRSy

work o©f article 25. The ¢ivilian Federal court system

prov1des that an accused will be tried by a jury which meets .

minimum qualifying reguirements and is randomly selected ‘ S e
from a cross section of the community. This difference is ~ - -~ 1
particulatly significant in view of the fact that the . e e,
minimum size of military juries is far less then that of « B
the civilian court system and only two-thirds rather than ' b
a unanimbus vote is often needed to*convict.( L e e

b o s L T

i
1
]
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’Criteria used

CHAPTER 3

PRACTICES"OF CONVENING AUTHORiTIES

IN SELECTING MILITARY JURORS :

.qu

We discussed jury selection w1th cbnvening authorltles

- at one installation in each of ,the four serviceSQ‘ None of the

13 convening authorities with: whom we talked had; ;developed

written criteria stating.whatj in their oplnion,,constltuted
~"best qualified by reasen.of age, education, training, ex-

perieiice, length.of setvice, and judicial temperament." All

~emphasﬁzed they sought jurors. who would. objectlvely listen
~to the facts and arrive at an approprlate verdict. These

discussions revealed diﬁferences in concepts and methods of
juror selection.. :

==all usge ﬁifferent-c:itetia, such as position, type
- experience, grade, and availability to exclude
persons from consideration. '

--Some personaily select jurors while others select
from nomlnations by subordinates.

'k«—-Some had not d1scussed selection crlterla with
: subordinates who nominate jurors.

' ‘GENERAL COURTS

The four general court convening authorities we

~interviewed selected jurors from nominees provided by des-

ignated subordinates. Three of them had given verbal
ingtructions to subordinates, but they were general and
exclusionary rather than objective measures oI best quali-

z fied. One had not dlscussed jury selectlon with all sub-
 ordinates.

-

A comparison ‘of the convening authorltles verbal
1nstructions to subordlnates showed dlfferences in crlteria

- for juror selectlon.

“1., Position and/or experlence-

—-The Army convenlng authority selects officers
who are commanders of combat unlts——lnfantry,
armor, or artillery=--and excludes officers 1n
support elements.,

16




~--The Marine Corps convening authority selects
officers in support elements because commanders I
of combat anlts are too busy. : o . , ' SRR

~=The Alr Force convenlng authority selects . . .
officers who are commanders of any type unit, : Rt

--The Navy convening authority selects from all
officers regardless of position or experience.

2. Officer grades:

--All convening authorities stated that they tried
to select a broad representation of officers in -
grades W0-1 to W0~4 and 0-1 to 0~6 for each court,
but only the Army and Navy convenlng authorities
specified the number of juror nominees wanted for
each grade.

3. Enlisted grades (ap901nted ‘when requested by the
- accused): ‘ ,
.4 ) i
=-4The Armyaconvenlng authorlty requests a stlpulated
: number -of. nominees in each grade or. groups of
grades from E-2 to E-9. o

—-The Marlne Corps convenlng authorlty excludes en-e
listed grades below E-~5,

==~The Navy and Air Force convenlng authorltles do
not have any 1nstruct10ns on grade.

4. Ava1lab111ty.

~—The Air. Force, Army, and Marine Corps convening - L ‘,r@ o
authorities exclude people from consideration for - S
jury duty who are:=on tralnlng exercises or maneu-
. vers; the Navy - ccnvenlng authorlty does not._ i

Selectlon Qrocedures - = B 7_ 'V‘ : " g

Whlle .the four convenlng authorltles select ]urors from s
nominations made by designated subordinates, the extent of : : E
delegation differs. The Air Force and Marine Corps convenlng
authorities selected jurors for each. court, while the Army
and Navy convenlng authorities select Jurors to serve on -

-~ courts for a specified perlod of time, And only the Army
convenlng authority receives a data sheet on each nom1nee~
for use in selectlng Jurors.

7




. The process of nominating jurors for selectlon by the
convening authority is shown below,

Installation

Step Alr Force’ Army © . Marine Corps  Navy
Initial request made by convening staff jhdge prosecution General court
: authority 8 : advocate convening
. staff . suthority
Initial selection  made by base personnel personnel ‘Commanders
' deputy staff office ~office »
judge advocate ‘ )
First interim reviewed and none ' none Staff judge
review : subject tg i advocate :
change by base : S
staff judge
advocate
Sccond;inherim reviewed -and none none . none
review subject to .
change v

bagse commander

Air Force and Marine<CoxEs

.The convening authorities request about 10 officer
nominations for each court. Some nominees may not be ap-
- proved by the convening authority. If additional nominees
are needed, the nomination process is repeated. .The process
is the same for selecting enlisted nominees although the
number requested &Y Vary.

Navx

The convening authority periodicaglly requests 27 officer
'nominees; From the nominees, the Staff Judge Advocate selects
two juries of seven members each and forwards a Listing of
those selected to the convening authorlty for approval. The .
two juries serve on a rotatlng basis: for 90 days.

The Staff Judge Advocate said-he had nevez teceived a
request- for enljsted persons on the jury. But'if he did he
would discuss the matter with the deferse counsel to arrive
at the approprlate number and grade of jurors desired. A
listing of the jury members selected would be submitted to
the convenlng authority for approval Such a jury ﬁould
serve only on: that court.

)

k

»Armz

The ' convenlng authorlty is periodically prov1ded a
, 1ist1ng 0of 70 officer nominees and a data sheet on each :
nominee, He selects nine jurors to serve for 6 months. : >
The nominees include a specified number in each grade, as '
v,dlrected by the Starf Judge Advocate.

v
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"~ Grade DR Number
e S e ———

Wo-1 to 4 E 9
0-1 and 2 15
0~3 15
0-4 14
0~-5 ) g ,
9= ' s 8 : o
Total L 70

e When enllsted jurors are requested by the accused, the
staff Judge Advocate furnishes a list of 12 nominees to the
convening authority who selects four or five to serve on

that court alony’ with selected. officers. The 12 nominees are
to be in the following grades. :

Grade Number =
- E-2 3
E~3 3
E~4 3
E-5 to 9 3
Total v 12 ‘
1 =1

. ﬂ « -
SPECIAL COURTS , -

We discussed juror selection with nine specral court
convening authorities representlng each military installation.
Only four had convengd a court with a jury and only one of . L
these had convehed a court with' enlisted Jurors. - o

Criteria used

, Except for grade, the convenlng authorltles descrlbed , ,
criteria fbr juror selection in general terms. They wanted R
mature, 1ntelligent,'not "haré—line“ individuals. Some con-
vening autnorltles had not dlscussed juror selection with
subordinates’ maklng nominat10ns~ others had glven verbal
guldellnes.“?

All nine convenlng authorities said they considered
© all officers eligible. But two Marine Corps and one Army
~convening authorities would not con51der enllsted members
below the ‘grade of E-4. , : :

Navy convenlng authorltles do not select enllsted
jurors for courts they convene; rather, the jurors are :
selected by other unit commanders. They said they did not .
know what other unit commanders consider best gualified.
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~ One of the two Navy convening authorties sald however,
~ that in selecting enlisted jurors for other convening

authoritles he would exclude those below the grade of E-4.

‘Selection procedures

: Four convening authorltles said they selected or would
select both officer and enlisted jurors without assistance
from others.’ Five said they would select Jurors from
nominees submltted by subordlnates.

Number of convening authorities
selecting jurors

Without  ~ ~ With assistance
asgistance from_subordinates
Air Force R 0 1
Army. ; : 1 27
Marine Corps' o 3 -0
- Navy ‘ 0 2
Total . 5
: o oo

The convening authorities, who selected or would select
jurors from nomineesg, said they would seek nominations from

persons in the following positions:

- Service - Position

Air Force ' : Staff Judge Advocate
Army o vPersonnel officer
Navy ) - Brecutive officer or

legal service officer

CONCLUSIONS

The broad discretion given the canvening authority by
statute has resulted in, conceptual differences as to what
constitutes best qualified and in different methods for
selecting jurors. The convening authoricies we ‘interviewed
had not developed written criteria for the selection of
jurors even though most had delegated initial selectloné
to subordinates. i

L
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CHAB?ER 4

COMPOSITION OF MILITARY COURTS

We analyzed 244 records of trial for special and general
courts to determine the. grade of the person tried and the '
composition and size of the jun;es. Appendix II lists the
cases by court, trial, and service. These records did not
include the 123 cases tried at Fort Riley, Kansas, durlng
the Army's test of random jury selection.

WHO IS BEING TRIED? AND HOW '
MANY SELECT TRIAL BY JURY?

In the 244 cases we reviewed the accused were enlisted
persons, ranging in grade from E-1 to E-6. Our analysis of
~the records showed that - :

,—-96:peréent~were E-4's and below and

--24 percent selected trial by jury.

The schedule below shows the»gradeyéf the accuSed,
whether a gu1lty plea was 1nvolved, and whether trial was
by judge or jury.

E

, Trial by
: ~ Plea , Jury composed of -
Grade of ‘ Not - Officers and
“accused - Total Guilty guilty Judge Officers enlisted
E-1 73 44 29 59 13 1
E-2 73 40 33 60 12 1 ;
E~3 57 33 C 24 42 - 12 3 g
E~-4 31 15 16 18 11 2
E-5 9 2 ‘ -7 6 . 2 1
E~-6 1 . - N = e
Total 244 135 109 186 50 8
Percent 55 45 76 20 4

The 13 defense counsels we interviewed said many con-
siderations influenced their adv1ce to an accused regarding
~selection of trial by Judge or jury.. One principal conSLGera—
tion was how the judge's record of findings and sentences
compared to the record of juries in similar situations. In
most .instances, they indicated that there was greater risk
with jurors because their findings and sentences were some~ s
. what unpxedlctable. Four defense counsels recommended SRR o S
trlal by judge because mllltary jurles tend to be drawn from L
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the higher grades who may be more severe on the accused.
.Another defense counsel recommended trial by judge because
his workload was too heavy to adequately prepare a case
_for presentatlon before jurors.

JURY CQMPOSITIQN

Analysis of the 58 cases tried before juries showed
that the accused’ requested a jury composed of officers in
50 cases and & jury composed of officers and enlisted per-

sons in 8 cases, or about 14 percent of the time.

After the convening authority selects a military
jury, both the prosecution and the defensge can challenge
individual .jurors for cause, that is, for a reason which
disqualifies the person as an impartial member of the jury. .
In addition, the defense and the prosecution can each
challenge one juror witlout giving any reason--called. a
peremptory challenge. Any juror successfully challenged
takes no further part in the trial. If the jury size is
less than the minimum required after challenges, additional
jurors are selected by the convening authority.

Alleofflcerwluries

Jurors selected by the convening authorities ranged
- in grade from warrant officers to commissioned officers
in the field grade (0-4 to 0-6). The largest group was
~commigssioned officers in the lowest thtee grades--company
grades (0-1 to 0-3). Less than 2 percent were warrant
offlcers.

, There were 19 challenges for cause and 47 peremptory

challenges which reduced the number of jurors from 321 to 255.
The defense used 82 percent of its peremptory challenges to
remove higher grade officers--field grade. Conversely,; the
prosecution used 85 percent of its peremptory challenges to
remove lower grade officers--company grade.

After cause and peremptory challenges, juries included
members from all commissioned grades and some warrant of-
ficer grades. The largest percent of jurors were still in
the company grades. :

A\l
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VSelected by

: : convening Challenges Final Per-
Grade of officers authority Peremptory Gause number cent
Commissioned
officers:
Field grade
(0-4 to 6) 145 30 8 107 42.0
Company grade
(0-1 to 3) 172 17 11 144 56.4
Warrant offi- .
cers _ & - = 4 1.6
Total 321 47 19 255 100.0

Juries composed of officers
and enlisted members

Analysis of the eight cases where the accused requested
enlisted jurors showed that the convening authorities' selec-
tion of jurors did not include either warrant officers or
enlisted persons below the grade of E-4. Defense used per~
emptory challenges to remove higher grade officers from the
jury while prosecution mostly-used such challenges to'remove
lower grade officers. Neither the defense nor prosecution
used peremptory challenges to remove enlisted jurors. A
comparlson of convening authority selection and final composi-
tion of juries follows:

Selected by

convening Challenges Final . Per-
Grade authority Peremptory Cause number .cent
Commissioned
officers:
Field grade : S
(0~4 to 6) : 28 8 ) 3 17 27.4
Company grade ° ; : :
(0=1 to 3) 18 3 1 14 22,6
Enlisted: S ' :
‘Senior grades
(E~7 to 9) 14 - - 14 22,6
Middle grades
(E~5 and 6) 19 - 3 i6 . 25.8
Lower dgradesg . :
(E~-4) 1 = o= 1 1.6
Total ’ gg - 11 _1 62 100.0
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'JURY SIZE

Depending on the serv1ce, type of court, convening
_authority, and challenges, jury size varied from

--5-%0 11 jurors‘for general courts and
~~3 to 7 jurors for special courts.

General courts

The size of all-officer juries ranged from 5 to 9. When
enlisted jurors were reguested, the number of jurors ranged
from 6 to 11. The following table shows the size of juries
at the installation visited in each service.

Officer Officer and enlisted juries

juries Officer Enlisted Total
Air Force 6 to 9 5 to 6 3 to 5 8 to 11
Army 6 6 5 11 ;
Marine Corps = 5 to 9. 3 to 5 3 to 5 6 to 10
Navy - 5 to 7 : - (a) {(a) : (a)

a/The convening authority had never recelved a request for
~ enlisted jurors. ‘-'r‘

Special courts

The size of all-officer juries ranged from 3 to 7. When
enlisted jurors were requested, the range remained the same.
The following table shows the size. of Juries at the fout
1nstallations visited: - ' ;

Officer Officer and enlisted juries

juries Officer -Enlisted Total
Bir Force 3 to5s (a) - (a) (a)
Army (b) 2 to 3 - 4 - 6 to 7
"Marine Corps 4 to 7 o (a) {a) ' (a)
‘Navy 3 to 4 1 2 ~

a/No special court cases were rev1ewed where enllsted jurors
were requested.
b/No special court cases were reviewed where the Jury was

‘ composed of officers only.

 CONCLUSIONS

: Random selection would‘help‘alleviate the concern
expressed by defense counsels that jurors drawn from the
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higher grades may be more severe on the accused. 1In the
cases we reviewed, the defense counsels used most of their
peremptory challenges to remove higher grade officers.

The defense counsels have a large influence on whether
the accused elécts trial by jury and would probably con-
tinue to do so ‘even were random selection adopted. The
majority of the accused are young--most below age 20--and
may lack the maturity and judgment to decide what form of-
trial would best protect their interests. The advice given
by the defense counsel is based on a number of considera-
tions. One consideration is how the flndlngs and sentences
of the judge compares to that of juries in similar situa-
tions. Another is workload. One defense counsel stated
that he recommends trial by judge if his workload is .too
heavy to adequately prepare a case for presentatlon before
jurors.

"

25



CHAPTER 5

ARMY TEST OF RANDOM JURY SELECTION

The Army tested random jury selection at Fort Riley,
Kangas, for a l3-month period ended December 31, 1974. Of "
tie 123 accused tried during the period, 30 (24 percent)
rEquested trial by jury, and 97 percent (29 of the 30 ac-
cused) requested enlisted personsg on the juries. This is
a dramatic ificrease over the 14 percent requesting enlisted

jurors in the 244-records of trial we reviewed. (See p. 22.)

The use of warrant officers and lower and middle grade en-
listed persons also increased .substantially.

ELIGIBILITY CRITERIA

The criteria used for jury selection during the test
program was established by the general court convening
authority at Fort Riley. Some of the criteria were simi-
lar to the criteria used by the civilian Federal courts.
Any individual was considered eligible for jury service
‘under this criteria if he or she

--was a U.S. citizen;
~--was at least 21 years old;
--had been on active dﬁty for a least 1 year;

~~had been stationed at Fort Riley for at least 3
months;

--had no difficulty in reading, writing, speaking,
and'undexstanding the English language;

--had no mental or physical defect whlﬂh could hinder
his ability as a 1uror,

--~had recelVed no nonjudicial punishments during the
present enlistment or during the preceding 3 years,
whichever was shorter;

--had never been convicted of a‘felony; and

-~had not beén convicted of a misdemeanor during the
present enlistment or during the preceding 3 years,
whichever was shorter.

'Eligibility criteria peculiar to the military also had

“to. be met. The individual would be eligible under this:
criteria if he or she

26




--was E-3 or higher;

==-was not a351gned or attached to a confinement
facility; ;

~~-was not an officer assigned to the medical corps,
Judge Advocate General's corps, chaplain corps,
military police corps, or a detalled Inspector
General; ‘

- ~=-had not recelved orders for permanent change of
station or temporary duty; and

-~had not already served as a juror durlng the preced—
ing year.

In no case was a juror to be selected who

--was a member of the same unit as the'accused,v

~~had acted as accuser in the case,

--would be called as a witness in the case,

-~had acted as .an investigator'in the case, or

-—was junior to the accused in grade~oi date of rank

Persons with approved leave were exempt from jury duty
durlng that time provided the leave was approved before re-
ceiving notice of selection for jury duty. . L1kew1se, per-
sons scheduled for an annual training test or a major fleld

exerc1se were exempt during that time.

SELECTION PROCEDURES

The Fort Riley personnel office provided the Staff
Judge Advocate's office with a computer—-generated source
list containing 1,000 names to be used as a master jury
list, The Staff Judge advocate's office asked each individ-
ual listed to complete a questlonnalre which was used to -
determine ellgibllity for jury service. About 300 persons
from the master jury list met eligibility requirements.-
Juries of B8~ and l2-members were selected randomly to serve
on special and general courts for a sp901fied period. :

The Deputy Staff Judge Advocate and another member of
the Staff Judge Advocate's office were responﬁlble for
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detefmining which individuals qualified for jury service
‘on the basis of the gquestionnaire. 1In, additlon, they were
~“respon51ble for randomly selecting the juries. Once’

',selected however, a jury had to'be approved by the general
“court convenlng authorlty before it could serve.

Initially all offlcer juriés were selected., When an
‘accused requested enlisted persons, the all-officer jury was
 withdrawn and a new jury having both officers and enligted
persons superior in grade to the accused was randomly.
‘selected. However, at least two. randomly selected field
grade officers ‘were required on all courts.

Representation en juries when enlisted persons were
- requested was tp be as follows-l '

: : ' - Spe01al General
Type of juror . court court
Officers ; ‘at least 3  at least 4

Enlisted . : at least 4 at least 5

TEST RESULTS

There were 123 trlals durlng the test per10d——30 before
a jury and 93 before a judge. The accused were enlisted
persons ranglng in grade from E~1 to E~7. ' About 90 percent
were E~4's and below. :

Jury composition

A comparison of the comp051tlon of the 30 jurJes selected
.durlng the random selection test with the 58 juries discussed
in chapter 3 that were selected by convening authorltles
showed: B t t , :

--When best qualified jurors were selected by the
convening authorities, the accused requested enlisted
‘persons on the jury 14 percent of the t1me (8 of 58

~cases). i

——Where jurors were randomly selected during the test

' prqgram, the accused requested enlisted persons on

“the jury 97 percent of the time (29 of 30 cases)

Do
LN

T

“The types of crimes tr1ed by jurles selected durlng the
test are comparable to those tried by juries selected by
convenlng authoritles. (See app. I1I. )
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We also compared the grades of Jurors randomly selected o
with those jurors selected by convening authorities. The
results showed that the percent of warrant officer¥ and en-
listed jurors in the lower and middle grades (E-3 to E-6)
increased substantially during the random selectxon‘test U
even with the requirement that jurors be at least age 21 and
a grade of E=3, and at least two field grade offlcers serve
on all courts :

Jurors selected

: by convening Jurors randomly. Percent
= : __authorities selected increase or -

- Num-= _ Percent Num- Percent ~,decr”ase (=)
Grade ber of total ber of total- durlng test
Commissioned
officers: . ‘ r
Field grade o R : 3 ~
(0-4 to 6) 17 27.4 50 | /24.6 -2.8
Company grade S , N
- {0=1 to 3) 14 22.6 24 11.8 . =10.8
Warrant offi- ST
cers - - 11 5.4 5.4
Enlisted person- . . ,
nel:
E~7 to 9 . 14 22,6 20 9.9 -12.7
E-5 and 6 . - 16 25.8 65 - 32.0 B
-3 and 4 1 1.6 .33 - _16.3 14.7
Total 62 100.0 203 100.0
——1 b——

Opinion survey

Follcw1ng the test the Staff Judge Advocate dlstrlbuted
questlonnalres to 800 mllltary persons stationed at Fort Rlley.
The résponse rate for the 456 respondents ranged from about

23 percent for the E-3's to 86 percent for field grade offlcers,a“g

(See app. IV.) The majority of those responding believed that
random selection has a greater appearance of falrness and
should be < 1mplemented

--68 percent believed the Army should adoPL random :
, selectlon. ' : '

==76 percent believed randomly selected Jurles would
© result in a. greater appearance of falrness.

5—60 percent believed randomly selected jurles wduld~erg
- result in greater actual: falrness to the accused .
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—460’petcent believed juries should be selected from
S -@ gource const;tutlng a repregentative cross section
~of the military community. :

'——59 percent belleved the final compos1tlon of the
~ court should be a representative cross section of
~the military communlty»

—~54 ‘percent favored removing the convening authority
- from the selectlon process.

Observatlons of legal personnel

The legal personnél involved in the test at Fort Riley ‘ -

"'all agreed that if random selection is implemented some

- minimum eligibility criteria must be established to insure .

competent and mature Jurors.

The defense counsels"overall view was that random

-selection was a major improvement over convening authority

selection because the appearance of unfairness was elim-
inated. They felt that random selection would

~==create a'greater appearance of fairness in the eyes
of the soldiers and potential critics and

--be fairer to the accused, as jurors would be drawn
from a broader range of grades and experience.

The prosecutors felt that change to random selection
is inevitable if not altogether desirable; its appearance

of 1mpart1a11ty should do much to silence the critics of the

military Justlce system. However, they were concerned about
the quality of jurors randomly selected under the criteria
established for the test program. The primary objection was
the 1nexperiende and lack of maturlty of lower grade enllsted
persons. :

The judge believed the data obtained from the test
program was insufficient, inconclusive. and did not provide
a basis for drawing any definitive conclusions as -to the

- feasibility of random‘selection. He concluded that:

—-~-The test program was not directed toward ellmlnatlng
the appearance of unfalrness because the convening
authorlty st111 had veto powet over any jury.

--Random selection might 1nject serious problems into
. the" system by reducing necessary hlgh qualitles of
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juries.' Many juries did not ‘appear o understand the =
1ssues, arguments, or the instructions. .
~-Random selectlon was not tested in the appelléte

courts, and might not survive the flrst serious

attack upon 1t.ﬁ : AR SR ;

In commenting on the results of the study at.an annual
meeting of the American Bar Association Standing Commlttee S
on Military Law, the Chief Counsel of the Coast Guard stated-'_y

"The experlence in this program has been
- extremely gratifying. Generally speaking, v
 both commanders and defendants like the sys-
tem. One unexpected benefit from the program
has been that many of the younger enlisted .
men who have served as members of a mllltary AR
jury have been the best ‘publié¢ relations' men’c .
for the system of military justice. 'They haVe," '
gone back to the barracks and told the troops
that a court-martial is not really a kangarco -
court and that the defendant really'does get
a full, fair, and impartial trial from start
to finish. Another result of the pilot jury
selection program has been that since de--
fendants now know they won't automatically
get a crusty old E-9 with thirty-five yeers"
service on the jury if they request enlisted
men on the court, more requests for en-
listed men as jurors have been made.". 1/

Evaluatlon report

The evaluatlon report stated that the military communlty .
at Fort Riley was generally in favor of random selectlon.‘ It
concluded if random selectlon is implemented: el

 ~-Article 25 of the code should be modified so;that
{1) the concepts have the santtion of the Congress, _
(2) selection criteria and procedures are standardized, -
(3) service secretaries are authorized to implement =
~additional criteria and procedures as necessary, and
~(4) convening authorities retain the power to exempt
.or excuse individuals if operatlonal requ1rements;‘
* so dictate. Presently the code requires the conven-
'Lng authorxty to determlne whlch members of the

o e i L T

 1/Ratti; The Military Jury, 61 ABA Journal 308 (1975).
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command will beyseiected as jurors, and it is doubtful
whether they can be deprived this power w1thout modlfy—
ing the code. : )

-—Ellgiblllty crlteria should 1nclude a prov1szon requir-
ing a potential juror to be at least 21 years old and
‘to have either a high school diploma or possess a cer-
flcate of equlvalency.

v»-Iﬁ 1s not necessary to employ computers although re-
moval of the human element tends to reinforce the con-
cepts of randomness. ' .

~. ==A glight increase in the number of jury trials can be
- anticipated. Also, there is greater likelihood for a
jury trial to result in a relatively light sentence if
only mllitary offenses are 1nvolved 1/

- The evaluatlon report recommended that a more dlver51f1ed
test be conducted at other installations and in other geo-
graphic areas before deciding whether to adopt unlversally

- random selection concepts and procedures.

: Gu1lty verdlcts
vdurlng the test program

“our. analysxs showed that about 65 percent of the 74

~spec1ficat10ns to which the accused pleaded not guilty re-

sulted in a quilty verdict when tried by a military judge.

- About 72 percent of the 46 specxflcatlons to which the ac-
- cused pleaded not guilty resulted in a guilty verdict when

trled by a randomly selected jury.

‘Analysis of sentenc1ng
"for mllftaronffenses

Our ana1y51s showed that the accused was found guilty

in all 31 cases involving only military offenses, such as

absence without leave. -0Of these cases, .29 were tried by

'mllltary judge and 2 were.. trled by jury.

In 25 of 29 cases tried by the judge and in the 2 cases

by a jury the accused was given severe punlshment—-a punitive”

@

ﬂdlscharge. In addition, confinement ranging from 1 to 6

months was glven in 19 of these cases. The punitive discharge

N
{

.1/The basls for thlS conclusion is not evident because the

accused were found guilty in the only two cases tried by
“juries involving military offenses and both received a
punitlve dlscharge. o
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is more severe than confinement at hard labor for 1 year and
forfeiture of all pay and allowances for a like period, as
stated in the “Military Judge s Gulde," Army Pamphlet 27-9,

May 1969.

Criteria for deflnlng a military offense was establlshed '

through discussions with the Fort Rlley legal personnel, in-
cluding the Staff Judge Advocate and/ the Chief, Cr1m1na1

Law Division. !See app. V. )
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CHAPTER 6

MILITARY OFFICERS' VIEWS ON_RANDOM_SELECTION

oy
Lot

: - We asked 64kmilitary officers. ‘questions regarding the
‘,millbary justice system. Four pr1nc1pal questlons pertaln-
ing to juror selectlon were: .

--Do you favor :andom selectlon of jurorskovet the
pregsent system of having the convening authorlty
select best quallfied jurors? ,

“--What ellglblllty crlterla, if any, should be
imposed on potential jurors if random selectlon is
1mplemented?

--What effect would implementation of random selection
. have on a commandes's. ability to maintain discipline?

--Will random selection function in wartime or national
emergency as well as in peacetime?

" The number and type of officers interviewed at the
: installation visited in each of the four services are shown
~ in the following table.

Installation
| , , Air Marine
Persons interviewed Army Force Corps Navy Total
. Legal: »
Defense counsel 4 1 5 3 13
‘Trial counsel 4 2 3 2 11
Staff judge advocate 1 2 1 2 6
Military judge 1 2 2 2 -
10 6 1 9 36
 Nonlegal: ' |
~ Convening authorities: o
General courts 1 1 1 1 4
Special courts 3 1 3 2 9
Dther cpmmanders 4 5 3 -3 15
‘ _8 1 2 6 28
total 18 - 13 18 15 g4
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RANDOM‘SELECTIONYPREFERRED

Of the 64 persons interviewed, 43, or two—thlrds, stated
_ they preferved random gelection over the present system.  The s
43 were B0 percent of those voicing an opinion. Ten qualified

their endorsement contingent on: o -
‘-—Establishment of juror selection criteria.

——Avallablllty of @ sufficient number quallfled to serve‘
as jurors.

-~Sentencing by,the judge.

The responses were as follows.

Method favored

“Random
Random selection S

Persons ~selec- = with quali- Present No . :
interviewed tion = fications system opinion Total
Legal : 21 5 6 4 36
Convening ‘ o
‘authorities 3 3 3 4 13u
Commanders S 2 2 2 15
Total 33 10 11 10 64

== === k——4 === =

The reason most often given in favor of random selection
was that it would eliminate the appearance of unfairness and
potential for abuse when the convenlng authorlty selects - ]urors.
Other reasons were: ‘

--Random selection would bring better juStlcekto the
military and would satisfy the crltlcs of the present
system. ‘ - , -

——Mllltary persons are entitled to a trlal by a randomly,
selected jury.

-—Randomly selected jurors would not be as llkely to R
prejudge an accused L

=-~Random- selectlon would decrease the number of author1-f~‘L
~ tarlan persons on the Jury, :

’-—Convenlng authorltles tend to plck jurors who ‘have

-less pressing dutles rather than those who are hest
quallfled. ’ . :
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v , Only in the Air Force did the majority of officers

~#favor having the convenlng authorlty select jurcrs. The
reason most often given in favor of the present method of:
selection was that random selection would result in poorer

- guality jurors. Other reasons were that random selection:

--Would add nothing to the present system.
--Is contrary to the military justice system.

-=Would not petmit the convening authority to routinely
~eliminate individuals with a bias.

-=Might be less fair than the present system as its
effects are unknown.

-~Would be difficult due to nonavailability of all
potential service perscnnel as military missions
must take precedence over jury serv1ce.ﬁin :

The results we obtained were consistent with those in
a series of studies conducted in 1971 and 1972 by an Army
~officer. Based on opinions solicited from field grade Army
- officers he concluded that:

"ok k% the great majority of Army officers
v today are themselves overwhelmingly in favor
‘ - of some system of random selection of court-
martial members." 1/

ELIGIBILITY CRITERIA NEEDED

_ All but two officers favored establishing jury

. eligibility criteria for enlisted personnel if random.
‘selection were adopted. Others felt that criteria would
be needed to insure that juries selected would be com- ,
petent and mature enough to return a verdict consistent with
the evidence presented. There were differing opinions on
criteria that should be established for each of the follgw-
1?g factors which were mentloned at all of the installations
v 51ted.

--Chlaracter: Most believe jurors should not have any
prior military court convictions. Others believed
persons who had received non]ud1c1a1 punishments
should also be excluded.

1/Brookshire; Juror Selection Under the Uniform Code of
Military Justice: Fact and Fiction, 58 Military Law
Review, 71,75 (1972)
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--Juror grade in relation to grade of accused: Most
"believed jurors should be equal or senior in grade or
rank to the accused, as currently required. A few
believed individuals should be eligible for jury
duty regardless of grade or rank in relation to the
accused.

-~Grade: Minimums ranged from E-2 to E-6,

-~Age: Minimums varied from 17 to 21, with 21 being~thev
most frequently suggested.

--Education: Most believed that jurors should have a
high school diploma or an equivalent. Some believed
jurors need only be literate.

--Experience: Some believed 1 year or more of military
experience should be the minimum experience needed
to be eligible. Others believed 6 months or more at
one installation would be adequate experience.

~-~Intelligence: Some believed a score of 90 or above
on military tests should be required. Some believed -
mental competency would be adequate. Others recognized
the need for a minimum, but gave no speeifics.

The following table shows the frequency by 1nstallat10n
that each of these factors were mentioned.

Installation
: Alr Marine S
Factors : Army Force Corps  Navy Total
Character 11 7 12 17 47
Juror grade in ~
relation to grade
of accused : 2 4 13 11 30
Grade 3 3 11 5 22
Age 4 4 5 7 20
Education 4 4 6 ‘5 19
Experience 1. 2 5 7 15
Intelligence 4 2 6 1 13

EFFECT OF RANDOM
ELEETIaﬁ ON DT§CIPLINE

About 82 percent of the 28 convening authorities and
other commanders we talked to believed that random selection.
would have no effect on discipline. One commander stated
that dlSClpllne might be adversely affected if randomly
selected Jurors returned acquittals or llght sentences
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‘ihappropriatekto the evxdence presented The following is a

breakdown of these views for the.installation in each c¢f the
services we vi31ted.

‘No effect on  Would adversely No

discipline affect discipline opinion
Army 6 2 -
Air Force 5 1 1
"Marine Corps 7 - -
Navy S A =
Total 23 4 1
= -~

e

RANDOM SELECTION DURING WARTIME

The latgest'group of officers interviewed believed that
random selection would work in a wartime situation. A
tabulation of the responses is shown below. '

i : ' ~ Number of persons

Random»seleo;ion_of jurors responding
Would work in a wartime situation 25
Would work in wartime for general
: but not special courts 2

Would work only in a limited war,
like Vietnam ; 5
Would not work ' ‘ ‘ 17
No opinion : 15
Total ' ; gi

Logistic and administrative problems were cited by most
persons who believed that random selection would not work in:
wartime. Many who believed random selection would work felt
that the potential logistic and administrative burden could
and should be overcome.

CONCLUSIONS

Eighty percent of the officers we interviewed who voiced
an opinion favored random selection of military jurors. Also,

‘the great majorlty believed some criteria would be needed to

insure that juries would be composed of competent, mature
individuals. The results obtained during our review were

consistent with other studies deallng ‘with random selectlon

~of military juries.
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CHAPTER 7

" CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS

Public confidence in a syStem of justice is essential.
To earn this confidence the system must appear to be fair.
The Chief Justice of the United States Supreme Court has
stated:

“The publlc image of justice, like Justlce
itself, is indivisible * * * what the
public thinks * * * becomes the measure of
public confldence in the courts, and that
confldence is 1ndlspensable." 1/

The military justice system has many critics both 1n51de
and outside the military because the system is pobrly per-
ceived. Abuse is poss;ble and has been-proved in a number of
court cases. -But it is difficult to prove. Therefore, appe1~
late reviews cannot always be relied on to insure justice is
properly administered. We believe the military jury system
should have more of the safeguards found in civilian Federal
courts. Chief among these would be the random selection of
jurors from a pool of qualified jurors representing a cross
section of the military community. Other changes relatlng
to the gize and responsibilities of jurors serving’ on m111~

tary courts should also be considered.

It ig important to eliminate elements in the judicial
process which foster the appearance of evil that are not es-
sential to meeting the needs of commanders. By improving .
the perception of justlce, service members should have:
greater confidence in the integrity of the command structure.
In turn this should enhance the ability of commanders to
lead. ;

Differences between military and
civilian COurt systems ,

The jury schemes in criminal trials in both Federal and
State court systems differ in many important respects from .

- the military court system which is governed by article 25
of the code. Article 25 requires the convening authority

to determine from the eligible military populatlon who , ln
his opinion, are best quallfled to serve as Jurors. ‘

l/Burgerf The Image of Justice, 55 Judicatﬁre'20& (1971).‘,'
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Neither the law nor administrative regulations provide
specific procedures or criteria to be used by these authori-
ties to select eligible Jurorso The only guidance is the
general factors set forth in article 25, which must be
considered. The broad discretion given convening authori-
ties has resulted in differing views among the 13 convening
‘authorities we interviewed as to what constitutes best
~qualified jurors. Thus, there were differences in the types
and grades of individuals allowed to serve as jurors, None
- of the convening authorities had written criteria for best

qualified even though most had delegated initial selectlons
to subordlnates. ,

‘In terms of power . ‘and influence, the convening authority
has no counterpart in the civilian Federal court system. Be-
cause of his intimate involvement in the judicial process
both before and after trial, the integrity of the court sys-
tem largely hlnges on the integrity and judgment of this.
individual. In addition to selecting jurors, he (1) decides
whether to bring charges against the accused, (2) appoints
the prosecutor and defense counsel, and (3) reviews and ap-
proves a finding of guilty and the sentence imposed. Except
in cases of gross abuse, his decisions are not likely to be
challenged.

In comparing the military court system with the civilian
Federal court system, we found the military courts do not
have certain safeguards that are found in civilian Federal
courts. The potential for abuse is clearly seen in the power :
of the convening authority to select jurors in conjunction -
with a minimum jury size of three to five with often only
two-thirds needed to convict. 1In a general court-martial,
as few as four people may be needed to convict; in a special
court~martial only two votes may be needed.

In a civilian Federal court the accused is tried by a
jury who meet minimum qualifying requirements and are randomly
selected from a cross section of the community. Also, civil-
ian juries almost always have 12 members, and a unanimous de-
cision is needed to convict.

It is little wonder that the mllltary jury system is
perceived to be unfair by many and has critics even in the
absence of widespread examples of abuse.

Views of the U.S. Court of Military Appeals

~ Concern over such issues led the U.S. Court of Military
‘Appeals—-the highest military court--to reject the idea that
court members are the functional equivalents of jurors in a
civilian criminal trial and to express concern over the
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method of jury selection and to indicate a need'for‘lts
reexamination by the Congress. In the September 1976 Unlted
States v. McCarthy ruling, this court stated:

Wk % % Thig case provides no occasion for review-
ing whether the military jury system as embedied
in Article 25, Uniform Code of Military Justice,
10 U.S.C. §825, offends the Sixth Amendment,
whether the Sixth Amendment right to trial by
jury applies to the military, and whether con-
stitutionally military juries must reflect a
representative cross-section of the military
community. Suffice it to say that court members,
hand-picked by the convening authority and of
which only four of a reguired five ordinarily
must vote to convict for a valid conviction to
result, are a far cry from the jury scheme which
the Supreme Court had found constitutionally
mandated in criminal trials in both federal and
state court systems. Constitutional gquestions
aside, the perceived fairness of the mrx;tary
justice system would be enhanced 1nmeasurab1y

by congreSSLOnal reexamination of the presently
utilized jury selection process." (Underscoring
supplied.) * R T

The Chief Judge of this court has proposed many changes
in the military justice system, including considering random
selection of court members as a means of enhancing the per-
ception of fairness. : v ‘

Views of defense counsels

*Several defense counsels told us that juries drawn from
the higher grades may be more severe. This is apparently why
in the 244 records of trial for special and general courts
‘we reviewed, the defense used 82 percent of their peremptory
challenges~~a challenge not requiring a reason--to remove
higher grade officers. Conversely, the prosecution used
85 percent of its peremptory challenges to remove lower '
grades officers. The defense and prosecution each have one
peremptory challenge; in Federal and State courts thls num-
ber is usually much hlgher.

Changes in jury composition in
test of random selectlon

in a comparlson,of 123 cases trled at ‘Fort Rlley, Kansas,'
during a 1974 Army test of random jury selection with the
244 records of trial we reviewed, we found discernible dif-
ferences in the composition of juries. The accused in both
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cases Wére enlisted persons ranging in grade from E-1 to E-7,
with 90 percent or better in grades E-4 and below. However:

--In the cases we reviewed,~the'accused requested
enlisted people to .sit on the jury only 14 percent
of the time. 1In the test, this figure dramatlcally
increased to 97 percent (49 of 30). :

-~The peércent of warrant officers and enlisted jurors
in the lower and middle grades increased substantially
in the test, even with the requirement that jurors be
at least age 21 and a grade of E-3 and that at least
two field grade officers serve on all courts.

The Chief Counsel of the Coast Guard felt that this test

was extremely gratlfylng to both commanders and defendants. -
He stated ‘

ko % *ihany of the younger enlisted men who have
served as members of a military jury have been

- the best 'public relations' men for the system =

of military justice. They have gone back to the
barracks and told the troops that a court-martial
is not really a kangaroo court and that the
defendent really does get a full, fair, and im-

‘partial trial from start to finish. Another

result * * * has been that since defendents now
know they won't automatically get a crusty old
E-9 with thirty~five years' service on the jury
if they request enlisted men on the court, more
requests for enlisted men as jurors have been

~made."

Many in the military community

J

favor change

" An opinion survey taken by the Army at the conclusion

of the random selection test showed that

-=-76 percent believed randomly selected juries would
result in a greater appearance of fairness,

~-68 percent favored changing to random selection,

—-60 percent believed that juries should be selected

from a scurce constituting a representatlve Cross
section of the military community, and

=54 percent ‘favored remowval of the convenlng authority
from the selection process. -
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Defense counsels involved -in the test v1ewed random selectlon
as a major improvement because it would

-“eliminate the appearance of unfairness and

~-work to the'advantage.of the accused®to the extent:
that Jurors were drawn from a broader range of grades
and experience,

Prosecutors felt that random selection was inevitable andeits
appearance of impartiality should do much to silence the
critics of the system.

The great majority of officers we talked to--offlcers at
all echelons in command and legal posxtlons—-favored change
in the jury system. Why? Again and again the reason given =
was the need to eliminate the appearance of unfairness and «
the potential for abuse that exists when the convening author-
ity selects jurors. These views are con51stent with studles '
made by the military and others.

&)

Reservatlons against random selection and other changes
in the jury process expressed by those in the m111tary com-
munity we talked to centered on the: :

--Impact if less quallfled or experlenced Jurors were , PR
allowed to serve. , v S S

-~Administrativekand_logistics problems which would make
‘random selection unworkable in wartime.

~-Effect on disc1911ne if randomiy selected Jurofs
returned acquittals or light sentences 1nappropr1ate
to the evidence presented

Many ra1s1ng these concerns d1d not con51der them 1nsur-
mountable, since: : ~

~-Minimum eligibility criteria would insure that jurors
meet standards of competency and maturlty acceptable
to the mllitary.-

~~Administrative and logistic problems whlch‘may occur
were generally considered solvable and somethlng that
should be overcome. :

About 82 percent of the convening authorities and com-f
manders we talked to believed that random selection would
“have. no effect on dlsc1p11ne. We believe that anyone qual—
ified for' mllltary service should be competent and mature

enough to serve as a juror on both Federal and mllltary
,courts.. ; e
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fRECOMMENDATIONS TO THE CONGRESS

Tl oy

‘

- We recommend that the Congress req@iire random selection.

of Jurors-~se1ected from a pool of qualified jurors represent-

ing a cross sgsection of the military’ community. Essential per-

‘sonnel, such as those needed for combat in war, would be ex-
“cluded from eligibility. This change would require (1) es-
'tabllshing juror eligibility criteria and (2) designating
responsibility for the selection process. To bring about

these changes the Congress would need to amend article 25 of
the code to either )
| --require the President to implement these gnanges
~within a specified time (similar to- the delegation in
article 56 for establishing maximum punishments) or

——statutorily estab‘isﬁ a random selection procedure
‘based on specific juror eligibility criteria and
designate who should be respon51b1e for the random

,selection process. :

In adopting random selection, other changes would have

ko he,con51dered.

We recommend that the Congress reexamine whether

--the minimum size of juries is sufficiently large
for general and special courts-martial, particularly
when, in the majority of cases, only two-thlrds are
needed to convict: \

——greater consistency and Stablllty in jury gsize 'is
needed,

--the number of peremptory challenges should more closely
conform with Federal and State practice;

'——militaryvjuries should be used to 1mpose sentence-
and s . '

~-the convening authority should be intimately 1nvolved
1n the Jud1c1al proceedings of the accused.
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CHAPTER 8

AGENCY COMMENTS AND OUR EVALUATION

 On Aprll 8, 1976, we sent copies of our proposed report:
to the Secretaries of Defense and Tfansportatlon for review
and comment and we sent information copies to Secretaries of

the Army, Navy, and Air Force. The Secretary of Transporta-

tion responded by letter dated June 10, 1976, on the Coast
Guard's position. DOD responded in a February 1, 1977, -
letter and included as attachments comments from the Depart~’
ments of the Navy and Air Force, The Department of the

Army did not comment on the report. On the basis of these
comments, we reevaluated our report and rev1sed 1t where
warranted. \

DOD

DOD stated that the idea of random selection of jurors
is a part of the basic cornerstone of the‘'code~-freedom from
improper  command influence over all phases of the military
justice system, including the selection of jurors and the
outcome of trials by military courts. It further acknowl-
edged the ethical concept involved and encourages its appli-
cation within tho mllltary society by any practical means
consistent with its mission. DOD is concerned, however,

el

with the practical aspects of implementing a system of random

selection, noting that the military is unique due to its com-

plexity and by virtue of its combat role. The combat or
crisis situation calls for authoritarian techniques with
decisionmaking and individual responsibility resting in a
predetermined hierarchical cOmmand‘structure. L ;

DOD referred to hearings occuring before the nassage of
the code in 1950, when a non-command-appointed jury selec-

tion system was discussed. DOD opposed such a system at . tnat o 

“time on the basis that it would be "* * * impracticable anad
unwieldly, would hamper the utilization of persons on the .
panels or normal military antics, and could not operate effi-
ciently in time of war." The Navy and Air Force, according
to DOD, oppose random selecLlon today for almost these same
‘reasons.

NAVY

‘The Navy stated that the report failed to ideotify ény*
lack of impartiality on the part of jurors and it opposed

any alteration of the procedures outlined in article 25. Théo3

Navy contends ‘that under current procedures the commanding
officer has the flexibility necessary to administer the m111—
tary justice system while maintaining operational require-

‘ ments.; The Navy cautlons that experlmentatlon w1th or
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~able difficulty in determining whether abuse is present in

implementatlon of random selection should be con51stent w1th
article 25 or preceded by an approprlate amendment

AIR FORCE

Accordlng to the A1r Force, randomvselection is neither
‘necessary or desirable. It believes the argument that random
selection is needed to provide a better appearance of fair-
ness is of limited weight and offset by disadvantages in its
1mplementatlon. However, the types of concerns raised, such

- as uslng m1331on-essential personnel for jury service and

insuring that junior personnel are not called on to judge
their superiors, could be handled through establlshlng
juror eligibility criteria. The Air Force made several
recommendations(on how to minimize any adverse impact on
military: operations and dlsc1p11ne should random selection

‘ be adopted.

COAST GUARD e

A’ The Coast Guard belleves that while there have been
examples of abuse under the present system, the courts can
apply. appropriate remedies. It pc1nted out that the present

~ system ig working well, and attempts to maximize the represen-

tative nature of jury selection tend to produce jurors of
lesser ability. Also, the discretion provided the commanding
officer by article 25 permits him to fulfill his statutory
respongibility while at the same time effectively cartying
out his assigned mission., If the Congress concludes that
random selection is desirable, however, the Coast Guard be-
lieves random gelection should be (1) made available to the
~accused as an alternative rather than an inflexible rule and
(2) 1mp1emented by leglslation without further testlng.

OUR EVALUATION

- We tecognize that the military is complex and unique and
that change is not always easy. But that is not a sufficient
reason to oppose system 1mprovements. LOD is in complete

- agreement with the concept of randofit jury selection, but its
- reluctance to adopt or to further test random selectlon is -
“inconsistent with thlS endorsement.

. ..DOD, the services, and the Coast Guard indicated that
‘they might be more receptive to the idea of random selec-
~tion had we found widespread instances of improper command
1nf1uence. However, we did not believe it necessary to
attempt ko discover and document anything as elusive as
~improper command influence. It has been proven in several
milltary court cases, PBut these courtg have had consider-

16



~any particular case because command ihfluence is rarely

. ‘apparent on the surface. For this reason, we believe that

- the system should be designed to emphasiZe the prevention of
‘abuse and rely less on appellate reviews to correct a wrong
once it has occurred.

: Our argument for change is premlsed on the lmportance
of public confidence in a system of Justlce and the belief
that Justlce and the image of justice are indivisable.
Change is needed to diminish the susceptibility of the sys— :
,tem to abuse which has led to- lts poor perceptlon. L

 Those most vocal about the need for change in current
methods are not the lower grade enlisted personnel who are
most likely to stand trial; rather, those in leadershlp p031—
tions within the command structure, including convening
authorities, commanders, and legal personnel, as well as the
U. 8. Court of Military Appeals.

Y
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MILITARY LOCATIONS VISITED

IZOFFICE OF THE SECRETARY OF DEFENSE., o -
Office of Assistant Secretary of Defense (Manpower and
Reserve Affairs), Washington, D.C. v : '

‘AIR FORCE: ,
'Headquarters, Washlngton, D.C. .
Barksdale Air Force Base, Louisiana

ARMY'« : ,
Headquarters, Washington, D cC.
Fort Riley, Kansas‘

 MARINE CORPS:
, Headquarters, Washington, D C.
: Camp Lejeune, North Carclina

. NAvVY:

Headquarters, Washington, D.C.
Naval Air Station,- Jacksonville, Florlda
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RECORDS OF TRIAL REVIEWED

s '\,\ ,t &

Our analysis of tr1a1 records ig” presented in chapters

We reviewed 367 trial records for special and general
courts. Our review included the 123 trials during the Army
test at Fort Riley, Kansas, of random juror selection. It

“also included a sample consisting of 244 trial records at the
four installations visited. :

We  selected the 244 cases to review by type of court
~and by judge or jury trial. Because military court records
were filed differently at the four locations visited, we did
not select cases the same way at every location. The. cases
analyzed included either (1) all records for 1974, (2) all
records for the last 6 months of 1974, (3) a random sample of
‘records available for 1974, (4) all records .available for
the first 6 months of 1975, or (5):a combination of the four
methods. The records reviewed are categorized below.

~ Type of court :
E“heral courts Special court

Installation Judge Jury Judge Jury Total
Air Force 20 9 63 20 112
Army 5 2 9 2 18
Marine Corps 16 12 27 7 62
Navy 2 3 44 3 52

Total 43 26 143 32 244
Random selection - Army 11 6 82 24 123
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~ TYPES OF CRIMES TRIED BY JURIES

Our comparison of the composition of juries selected by
convening authorities with randomly selected juries is
presented on pages 28 and 29. The type cases tried are shown
‘below by service. ER

‘ : : Military Combination of
- Method of- . offenses military and Other

selection ‘ (note a) other offenses offenses Total

» Convening ahthority

Air Force ’ 9 4 - 16 29
Army 2 2 4
Marine -Corps 3 17 9 19
Navy L 2 4 _6
Total 12 15 31 58
Random selection- 4 o
Army 2 2 19 30

‘Q/As defined in appendix V.
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OPINION, SURVEY OF

ARMY'S RANDOM JURY SELECTION TEST

/;;‘ ‘r\\\\

At the completion of the 13-month random selection test
program, questionnaires were distributed to 800 of 16,705
military persons stationed at Fort Riley to obtain thelr
opinions relating to various aspects of random juror selec-
tion. The dlstrlbutlon breakdown and return rate are indi-

cated below,

Base Question- Question- Percent

Grade popula- naires naires of total
level tion dispatched returned returned
Officers: , ‘ ; ' ,
0-4 to 6 300 100 | - 86 .~ .86.0
W0-1 to 0-3 _ ‘ R
(note a) 1,300 300 ©.203 67.7
Enlisted: , P
E~7 to 9 985 100 .54 54.0
E~-4 to 6 7,870 . 239 99 41.4
E3 6,250 61 ’ 14 22.9
Total 16,705 800 . 456 . 57.0

Q/Inclddeé the grades WO0-1 to ¥W0-4 and 0-1 to 0-3.

Questionnaires were sent to all battalion and brigade com-
manders, but the balance of personnel was randomly selected.

The guesticnnaire had 27 multiple choice questioﬁs.~ The
respondents were instructed to select the one resgponse that

' most accurately described their own opinion concerning the

question. The six questions asked that pertained to whether
random selection should be implemented and the responses fol-

“low.

'SHOULD THE ARMY ADOPT A SYSTEM OF RANDOMLY
; EEEEETTEE‘ifE‘EGURT-MARTIAL JURIES? ~

.The respondents were given a ch01ce of-
‘~a0 Yes.

b. No. ' ‘

c. Have no opinion.

of those respondlng, about 68 percent selected answer (a)

.favoring adoption of random selection procedures within the
- Army. The responses are shown in the follOW1ng table.¢
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Number Percent
) . choosing’ of total
-Grade leyel _ o answer (a) . responses
f ” . . Officers: - - |
o P : 0-4 to 6 R £t 53.3
W0-1 to 0 3 142 69.9
Enlisted: o |
B=7 to 9 o 44 . 81.5
E-4 to 6 70 70.7
E-3 ‘ 11 78.6
-Total . 312 ’ 68.4

DO YOU BELIEVE THAT RANDOMLY SELECTED
JURIES RESULT IN A GREATER APPEARANCE -
OF FAIRNESS IN THE MILILARY JUSTICE SYSTEM?

The respondents were given a choice of:

ds YeS o
- b. No. ‘
c. Have no opinion.

Of thosekresponding,about 76 percent selected answer
(a)=~they believe randomly selected juries result in a
greater appearance of fairness in the military justice sys-

tem. The respohses are shown in the follow1ﬁg table.. - < .
: Number Percent '
. choosing’ of total
, Gsade level : answer (a) responses
Ofﬁicers- ‘
+0-4 to 6 o - 70 81.4
, W0-1 to 0-3 - 158 77.8
Enlisted. ; B
Ee4 to 6 - 68 . 68.7
= E=3 A g8 57.1
e motal' 347 76.1
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DO YOU BELIEVE THAT RANDOMLY SELECTED
JURIES RESULT IN GREATER ACTUAL
" FAIRNESS TO THE ACCUSED?"

The respondents were given a choice of:

a. Yes.
bl Nol .
¢. Have no opinion.

Of those responding about 60 percent selected answer
(a)~~-they believe randomly selected juries result in greater
actual fairness to the accused. The responses are shown
in the following schedule,. : :

Numberx Percent

_ choosing of total
Grade level answer (a) responses
Officers: . '
0-4 to 6 36 v 41,9 «
Wo~-1 to 0-3 121 59.6
Enlisted: |
E-7 to 9 40 744
E~4 to 6 67 67.7
E-3. 11 . 78.8
Total o275 60.3
! ; 2

DO_YOU BELIEVE THAT COURT-MARTIAL JURIES
SHOULD BE SELECTED FROM A REPRESENTATIVE
CROSS SECTION OF THE MILITARY COMMUNITY?

The respondents were giVen a choice of:

Ca. Yes; it's not only desirable but essent1a1 1f
justice is to be done.

b. ’Yes, but it's not really essential for a falr
trlal. ‘

c. No. A true cross sectlon would bévbottom'héaVY'
with the lower enlisted grades, if the accused
requested enlisted members, and the iriterests
of dlscipline would suffer.‘ ~fa, - :

d. fNo. Convening authorltles are supposed to plck
,those people who, in their Oplnlon, are best '
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- qualified for jufy service; a true cross §§cti0n

would, of necessity, include avérage and even .
mediocre personnel. : o

_0f those responding, about 60 percent selected either
answer (a) or (b) indicating they believed that juries should

~be selected from a source which is a representative cross
section of the military community. The responses are shown
in the following table. o

Numbeg ~ v
~choosing "~ Percent
: answer of total
Grade level (a) or (b) responses
Officeréék g i
0«4 °to 6 44 51.2
W0-1 to 0-3 124 61.1
Enlisted: ‘
E-7 to 9 ; ’ 36 66.7
"E-4 to 6 . ' 62 62.6
E-3 9 ‘ 64.3
Total 275 60.3

DO YOU BELIEVE THAT COURT~MARTIAL JURIES SHOULD
ACTUALLY BE A REPRESENTATIVE CROSS SECTION

OF THE MTLITARY COMMUNLITY?

The respondents were given a choice of:

Q.

b.

Yes; it's not only desirable but essential if
justice is to be done. ,

Yeg, but it's not really essential for a fair

No. A true cross section would be bottom heavy
with the lower enlisted grades, if the accused
requested enlisted members, and the interests
of discipline would suffer.

No. Convening autho:itieskare supposed .to pick
those people who, in their opinion, are best
qualified for jury service; a true cross section

,would, of necessity, include average and even

mediocre personnel.

Of those responding about 59 percent selecfed eithe:
answer (a) or (b) indicating‘they believed the composition
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of the jury should actually be a repgesentatlve cross sec-
tion of the military community. [The responses are shown
in the following.table. b ;

Number

choosing - Percent

answer of total

Grade level . (a) or (b) responses
officers: S
0-4 to 6 41 - 47.7
W0~1 to 0-3 119 58.6

Enlisted:

E~7 to 9 37 68.5
E~-4 to 6 61 61.6
E-3 9 64.3
Total 267 58,6

THE UNIFORM CODE OF MILITARY JUSTICE NOW
REQUIRES THAT COURT MEMBERS BE SELECTED, AT
LEAST ULTIMATELY, BY THE COVENING AUTHORITY.
HOW DO _YOU REGARD THIS REQUIREMENT?

The respondents were given a choice of:

a. I am in favor of it, for the convening authority
should have the opportunity to exclude members
who would be disproportionately defense or ‘
prosecution oriented. :

.~ b. I would like to see the requirement changed or

' modified in some way for it has the "appearance
of evil;" that is, some people think convening
authorities dellberately "stack the court" to get
.a conviction.

c. It is just another requirement of the code, ang

' convening authorities fulfill it by being "ulti-
mately responsible,” but the actual selection of
the court members is a job normally left to a
staff member. Convening authorities usually ap-
prove the recommendations of the staff offlcer as’
_to court compositlon. :

d. I am in favor. of whanglng the present requ1rement,
substltutlng some method of random selectlon.
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&

: -df‘those :ésponding about 54 percent selected either
answer (b) or (d) indicating they favored removing the con-

- vening authority from the selection process. The responses

are show in the following table.

"Number
choosing Percent
g _ answer of total
Grade level. (b) or (4) responses
Officers: ’ ' -
~'0-4 to 6 38 44.2
~W0-l to 0-3 119 -58.6
Enlisted: «
E~7 to 9 29 53.7
"E~4 to 6 52 52.5
E=3 8 57.2"
7 potal 246 54.0
¥
i
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CRITERIA USED TO IDENTIFY MILITARY OFFENSES

Criterla used to 1dent1fy mllltary offenses was

establlshed through discussion with Fort' Rlley legal person-f

nel. The criteria agreed to are shown below.

Article

Article 86--agbsence without
leave

Article 89--disrespect toward
superior commissioned of~-
ficers :

Article 90--assaulting or
w1llfully disobeying
superior comm1s51oned ’
officer *

Article 91l--insubordinate
conduct toward warrant
officer, noncommissioned
officer, or petty officer

- Article 92--failure to obéyv~'

order or regulation

Article 134~-general article

s

57

Specifications considered

mylitary offenses

All

All
Willfully disobeying
a lawful éomma?dj_

e

~DiSObeying:thé 1anql'drder

Contempt or disrespect in
language or degortment

Vlolatxon of any lawful
general order or regula—
tion

Derellctlon in performance E
of duttes '

,'StragglingI

Uniform violations

)
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ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D. C. 2030

 MANPOWER AND .. * : o
RESERVE AFFAIRS :

1 FEB 1977

Honorable Elmer R, Staats
SR o Comptroller General of the, United States
o4 i : ‘Washington, D, C. 20548

Dear Mr. Staats:

This is in reply to your letter to Secretary Donald Rumsfeld,, regarding
~ your draft report, "Should Military People Have Rights In Jury Selection
. Equivalent To Those Of Other Citizens ? -« A Question For Cengress,"
dated April 8, 1976 (OSD Casge #4333),

Your draft report examines various aspects of the concept of random
court member selection for in'ﬂitary courts-martial, compares the
S : muita.ry and civilian federal court jury systems, describes current
. : - military practices and recounts the results of an experiment with
-y o random selectwn at Fort Rﬂey, Kansas.

R * . . i

‘s

[See GAO note p. 61.]
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'

[See GAO note p. 61.}

As refarenced in your draft report,. random :
selection is part of a legislative proposal introduced in the 94th Congress. .
{H.R. 95), and was recommended by the 1972 DoD Task Force on Militazry
Justice to remove the "aura of unfairness," It is further noted.that random
gelection of court members has been siggested by the current Chief Judge:
"of the U.8. Court of Military Appeals, and is now under consideration by
the Joint Service Committee 'on Military Justice. Algo, it is part of
com prehens ive legislation on military justice pro posed by the New York
City Bar Association, It is noted that all concerned,” including the
Depa.z‘h'nent of Defense, generally concur with'the ¢onclusipn found on" '
page 9 of your ‘draft report to the extent that it infers Article 25, UCMJ - W
(10 U.8,C, 825) is not consistent with random selection of court membérs, .
and recommends that any buch system should also inc¢lude eligibility
criteria and an admm:.stratwe procedure under whmh it would opera.te.

The idea of random selectmn of court membera is really a part of one of ‘
the basic cornerstones of the Uniform Code of Military Justice <~ freedom Q’ :
from improper command influence over-all phases -of the mxhtaty Jushée :
system, mcluding the selection of court membérs and the outcome of : e
trials by court-martial. Interpretations and apphcatmns of this prmciple » Ve s
have been undey almost constant development and scrutmy by the courts, ' S
the legal community, and other interested persons for many years. In
_Congress, it was addressed at length in the exhaustive hearings in 1962
and 1966 which preceded passage of the Military Justice Act of 1968, v
Significantly, 2 non-command appointed court member sclection system,
where the Staff Judge Advocate would select the members from a panel of
officers and enlisted men, was thoroughly explored during the hearings
prior to the passage of the Uniform Code of Military Justice in 1950, A
summary of the discussion of this concept, as appearing in U. S. Code.
Congressional Service, vol. 2, 81st Congress, 1950 PP- 2225 ét seq‘, :
@ p, 2227, is attached for your review. ,
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It is ' noteworthy that the 81lst Congress did not adopt this non-command
appointed court member selechon system, since that Congress was
confronted with many actual cases of improper command influence,
which -had pervaded predecessor military and naval disciplinary
‘systems, The Ccngress apparently felt it could rely on the many other
safeguards built into the Code to cure the problem. Its judgment was
accurate, becausec as can be inferred from your report, we are not
currently dealing with identifiable widespread or even specific instances
of 1mproper command mfluence.

Although your draft report does not'specifically recommend adoption of

Ca. random selection system, its tone, much of the gselection of language,

; “and the emphasis on the favorable personal opinions of those interviewed

- ‘and surveyed,. all Btfrongly imply a system of random selection should be
adopted in order to achieve for the military a greater measure of Chief
Justice Berger's indispensable ingredient for justice -- public confidence
in the court system. The Department of Defense acknowledges the ethical
congept mvolved and would encourage its application within military

- society by any ;practlcal meansg consistent with our mission, However, as

~ reflected in the attachments, the Departments of the Navy and Air Force
oppose implenientation of random selection as a means of realization for

~ almost the same practical reasons as in 1950, % Also to be considered is
the ‘added factor that long experience with the current system. reflects an
‘abe ence. of evidence of (1) widespread or inherent lack of u’npartwllty,
unfaxrness or incompetence on the part of court members selected to '
serve by Lonvening . authorities because they are considered "best quanhed "
or, (2)marked lack of pubhc confidence in mzlxtary courts.

In addition to practxcal matters, the Departmant strongly suggests, as a
hecessary corollary in postul,atm;,, any system affectmg U.S. m111tary
personnel, this questwn be considered in the context of the concept that

“the U, S, military differs from all other forms of organizations and ‘
,pohtxcal segments of our socxety due to its complex1ty, and by virtue of
its combat role.  That lS, as a general proposition, within Amencan
society, an md1v1dual can expect to be governed by means consistent with
his station, thus provxdmg him with a psychologlcal understandmg of hig"
obhgatxons. Althoug_,h the U.S. m:.htary has a consistent midsion of*
defending our national security, it has changing immediate goals,

' dependmg upon whether the country is at peace or war. While ina

s

% _The current views of the Department of the Army as to feas1b111ty or
- des u‘ab:.hty of this propoaxtmn w:.ll not be available pendmg evaluatmn
of your final report. :
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B

peacetime mode, the military and individuals therein may be compatred
with the civilian sector in certain matters, Howevetr,; when at war or in.
a c¢risis situation, there is no valid comparison, The combat or crisis
situation for the military calls for authoritarian techniques with decision-
making and individual responsibility resting in a predetermined.hierarchal
command siructure -~ in wartime the military system req\nres an intense
persona.l commitment on the part of each member, N »

[See GAO note below.]

Thank you {or the opportunity to respohd to your draft report.:

Sincerely,

\ \ l G ,QA ud\,\L,L_

PRI L Y

. ~’
Attachments. 5 ‘ Ty

GAO note: Portions of this letter have been deletea‘becéu=e
they are not relevant -to the matters olscussed ‘in
this report.. ‘
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_U.S; Code Congressional Service, vol. 2, 8lst Congress, 1950, pp, 2225 - \( :
et seq., @ p. 2227‘;
ML A number of witnesses.,.urged...a different method of Selectidn

of court members. It was conceded that the’commanding officers should

i

>

, kretfain tl&e right to re'fér the charges for trial, select the trial counsel,

: iand‘r’;eview the case aIte'r‘frial. It was contended, ﬁowever. that the ’
authority 1;0 appoint the c.durt px:eafented the opportunity to the commanger
td 'in.flue‘nce* the verdict of ;he céu_rt.,, It wats ‘proposed that members of a
kédi;rt, be sé"]’.ec':ted b)lr*ak staff judge advocate from a panel of eligible ;

: officers and enlisted menkmade .avé;llable to commanding officers.

_"Departmental witﬁesses cpposed these amendments on the grounds

_ that the mﬂif#fy h;w 2 legitimate concern with military justice and ‘the

: r:e’sponakibilityy for operating it, and that it is not inappropriate for the
kr Prrejside:nt,.tﬁe Secretaries of the Departments, or selected commanding : R
‘officers to appoint the xhembers qf a court.b It is their position that to

have the court members selected by judge advocates from among panels

: of eligibles submitted by the commanders-is impraéticable ,anyd”unwield.y,
would ha.mpe:r the utiiization of pefaons on the p"ah'els' or normal military

e lw

antiC's, and‘ could not operate efficiently in time of war., "A number of
' gdd‘edk kprot}eqticns not ;'our;d in either the Articles c;f War or the Articles.
‘flo'r the Go‘vermh ent of the Navy are included in this bill, such as ’a. supreme
: "s:civi.lia'.'n .couit-qf miilit,ar’yka.ppeals, boards of review’ removed i'ro’m the

'.commahde,r.; and provisions that the law officer, trial and defense counsel
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~of a general court must be trained lawyers. Further, the influencing ‘of,; :
the action of a court by any authority becomes a ¢rime for which the

offender is subject to trial by court martial under this bill. With these

safeguards, the committee adopted the provisions recornmended by the
National Military Establishment, " '
|




" APPENDIX VI | | '~ APPENDIX VI

DEPARTMENT OF THE NAVY
OFFICE OF THE SECRETARY.
WASHINGTON, D. C, 20350

| [ 26 MAY 976 .

MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE
' (MANPOWER & RESERVE AFFAIRS)

- Subj:  GAO Draft Report on Should Military People Have
- Rights in Jury Selection Equivalent to Those of
Other Citizens, GAO Code 964056 (OSD Case No.
4333)

Encl: (1) Comments on GAO Draft Report on Should Military
Pecple Have Rights in Jury Selection Equivalent
to Those of Other Citizens, GAO Code 964056
(0SD Case No. 4333)

Bnclosure (1) summarizes the subject report's f£indings < e -
and conclusions comparing the jury selection procedures of R
- ¥he Federal civilian court system with military courts-
" martial. The report did riot conclude that any changes are
necessary to provide an accused with a court-martial whose
menbers are in fact impartial, It did identify three
changes to the Uniform Code of Military Justice necessary
“to eliminate the elements which "can cause a perception of
unfairness" in the selection of court-martial members: (a)
amend the Uniform Code of Military Justice to require ran-
dom selection of court members; (b) establish eligibility
~criteria for court members; and (c) establish respon51blllty
for the random selection of court members.

Since the subject report fails to identify any lack of
impartiality on the part of court-martial members and only
recommends elimination of elements which merely "“can cause
a perception of unfairness," the Department of the Navy

- opposes any alteration to the current procedures outlined
in Article 25, Uniform Code of Military Justice. The con-
vening authority has a positive responsibility to select
as members of courts—~martial those who, in his opinion,
are best qualified for such duty by reason of age, educa-
‘tion, training, experierice, length of service, and judicial
temperament. This procedure provides the commanding officer
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with the flexibility necessary to perform his responsibility
for administering the militaxry justice system while main-~
taining his unit according to its operational requirements.
Any experimentation with random selection procedures which
‘i inconsistent with this positive selection responsibility
of the convening authority should not be 1mplemente§.

‘ ¢ eve ﬁ, .‘..
nstart SinuT

. bc = .3 Xl..u-! .
b PR - LF
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COMMENTS ON GAO DRAFT REPORT ON SHOULD MILITARY
PEOPLE HAVE RIGHTS IN JURY SELECTION EQUIVALENT
TO THOSE OF OTHER CITIZENS, GAO CODE 964056
(OSD CASE NO. 4333)

1. Summary of GAO Findings and. Conclusions. The subject
report contrasts the civilian Federal court system with the
military system on the eligibility and selection of jurors.
It also discusses the composition of military juries,
military members' impression of the system, and an alter-
nate method of jury selection tested by the Army. The sub-
‘jJect report found that the process of jury selection for
military courts contains elements which “can cause a
perception of unfairness" among those persons serving

in the 'military. 1t did not find any evidence, nor did

it conclude, that the military jury selection procedure
resulted in actual unfalrness for military accused pending
courts-martial.

The factor in the present mllltary jury selection pro-
cess which the GAO Study felt could create the appearance
of unfairnegs is the convening authority's obligation
under Article 25, Uniform Code of Military Justice, 10
U.8.C, § 825, to detail as members of a court-martial
-those members of the Armed Forces who are, in his opin-
ion, best qualified for such duty by reason of age, edu-
cation, training, experience, length of service, and
judicial temperament. While Article 25 establishes
these gu1dellnes and requlrements for convening author-
4ties, in practlce convening authorities have substan-
tial discretion in their selection of court-martial
members. Interviews conducted with several convening
authorities in the preparation of the subject report re-
“vealed a great deal of variation in the manner in which
they exercise the responsibilities imposed by Article 25.

The subject report reviewed an alternate system of jury
selection based upon random procedures tested by the Depart-
ment of the Army at Fort Riley, Kansas, and adopted the con-
clusions of that test, including the opinin~n that a majority
of the military community responding in a survey favors
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a change to random selection of court-martial members.

The subject report concluded that, if Congress desires to shape -

the military jury selection process in the same manner as
that used in Federal civilian courts, three changes would
be required: (a) amend the Uniform Code of Military Justice
to require random selection of court members; (b) establish

- eligibility criteria for court members; and (c¢) establish

responsibility for the random selection of court members.

[see GAO note p. 70.]

~

2, Department of the Navy Position. The Department of the
Navy opposes any alteration in the requirements and proce-
dures for the selection of members of courts-martial as
establighed in Article 25, Uniform .Code of Military Justice.

The absence in the subject report of any evidence to establishw

that the present system is defective in any way, that it
is not working well to provide military jurors who are
failr and impartial, or that there is, :in fact, ‘any wide-.
spread perception of unfairness, indicates clearly that

no changes are required.
3. Statement. 4

a, Random selection.  The military is, by necessity,

'a specialized society separate .from civilian society. The

difference between the military community and civilian com-
munity results from the primary purpose of the military: to
fight wars and to be ready to fight wars should the occasion
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arise., As a separate community, the military has developed in
its long history its own laws and traditions. A significant
part of this tradition in American military law is the concept
that commanding officers should seléct the members for service
on courts-martial created by them. The commanding officer

of American military forces has held this responsibility

since the first Articles of War in the 1770's. This design is
as necessary in today's military as 1t was in the eighteenth
‘century.

The selection of. a jury in both the military and 01v111an
c0mmunity is in reallty a four step process.

First, there must be a determination of a source of poten-
tial jurors. Under the Uniform Code of Military Justice, Arti-
‘¢le 25(a), (b), and {c), provides that any commissioned officer -

on active duty may serve on any court-martial. In addition, . a
warrant officer may serve on a general or special court-martial
of any person other than a commissioned officer, and an enlisted
man, when requested by the accused, may serve as a member of a
general or special court-martial.

Second, the jurors must be screened and the gualified
separated from the unqualified. In the mllltary, this .
screening is the responsibility of the convening authority,
who must select for potential service as members those persons
who, in his opinion, are best qualified for the duty by reason
.of age, education, training, experlence, length of service, W‘é
and judicial temperament.

Third, gualified jurors, as needed for trial, must be
gelected and summoned for service. This selection and call
for duty is also the responsibility of the convening authority

- in the military. From among those persons deemed best guali-
fied -- and with an eye to the statutory command that, when
it can be avoided, no member of the Armed Forces may be tried
by a court-martial comprised of a member junior to him -~ the
convening authority selects those who will actually be detailed
to serve as a member. It is at this step in the process that
random selection is proposed in the GAO draft report as the
alternate method. While random selection may also be used in
obtaining a list of persons from the potential jury source
who will be screened as to their quallalcatzons {steps one
and twe), it is the third step in the process which the GAO
draft report suggests could creace the appearance of unfair-
ness. :

The final step in the selection of juroxrs occurs at the
trial itself, when the judge and attorneys conduct a vOixy
dire examination of the jurors summoned oxr detailed to the
court.v In any civilian or military criminal proceeding,
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accused persons have an unlimited number of challenges for

- cause against jurors or members summoned or detailed to

their trial. They also have a limited number of peremptory
challenges. Through the exercise of the challenges during
voir dire, an accused, as well as the government, has the
opportunity to eliminate those persons on the jury panel who
cannot provide him with a fair and impartial trial. It is

“important that this fourth step be Xept in mind in any dis-

cussion regarding the establishment of random selection of
members at the third step in the military system.

The Uniform Code of Military Justice cannot be equated
to a civilian criminal code, and in many ways it cannot be
equated with the civilian Federal court system. HNot only
does the Uniform Code of Military Justice proscribe, conduct
which is not criminal in the givilian community, but it also
establishes a court system which is designed to meet the needs,
purposes, and organization of the military. In. the Federal
civilian community, Congress has established courts which
gift in specified locations. The personnel and administrative
organizations supporting these courts do not move from these
locations. In the military communlty, the court-martial
moves to wherever the commanding officer dnd his undit happen
to be located. This system for the administration of criminal
justice was designed to provide maximum flexibility while
comporting with basic due process of law, The commanding
officer, in his role as convenlng authority, creates a i
court-martial when the need arises and military c1rcum—

. stances pernit.

The current provisions of Article 25 regarding the selec—

tion of members of courts=martial are congistent with this

basic design. Any military unit must be flexible in per=-
forming its assigned duties and missions. - Inherent in this

"concept is the requirement that the personnel involved in the

performance of those missions must be readily available to
the commandlng officer. This flexibxlity and required
availability is even more essential in today's Navy, where.
technology has made many ]obs highly specialized and depen-
dent upon persons trained in their performance. -This dis~
cyetion in the commanding officer, as convening authority,
in selecting members actually detailed to courts-martial,
as provided for in Article 25, permlts the commanding
officer to carry out his responsibility for administering
the milltary—justlce system while maintaining his military

unit according to its operational requlrements. By denying Ub,f

the commanding officer this discretion in selection, the
random selection procedures have the potential of under-
minlng the ablllty of a military unlt to perform its ’

assigned mission.
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b, - Congressional alternatives. It is the position of
the Department of the Navy that any attempt to experiment
with or implement in the military a jury selection procedure
based uvpon random salection should be preceded by an appropriate
~amendment to Article 25, Uniform Code of Military Justice.

i o

Tsee GAO note below.]

I8

Any experiment with the selection of court members should/,;
be consistent with Article 2% of the Uniform Code of Military"
Justice. As long as Article 25 places in the convening
authority the positive responsibility of detailing members

to courts-martial who are, in his opinion, best gqualified

for tha duty by reagon 0f age, education, training, experience,
length of service, and judicial temperament, a random selection
procedure inconsistent with this positive responSlblllty should
nalther be tested nor implemented.

[See GAO note below.]

GAC note: The deleted comments relate to slternatives
to the present system which were discussed in

the proposed report but omitted from this
final report. y
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DEPARTMENT OF THE AIR FORCE
WASHINGTON, I C. 20330

OFF ICE OF THE SECRETARY

20 MAY 1976

N
MEMORANDUM FOR ASSISTANT SECRETARY OF DEFENSE
(MANPOWER AND RESERVE AFFAIRS)

SUBJECT:  General Accounting Office Draft Report:
"Should Military Peéople Have Rights in
Jury Selection Equivalent to Those of e
Other Citizéns?--A Question for Congress"
(OSD Case #4333)

TR

The Air Force has been requested to prov1de comments
to your office on the subject draft report.

In our opinion, the adoption of random selectlon of

members or "jurors' in courts-martial is neither necessary St
. nor desirable, It is well established that the Constitution:
does not require a randoimly selected jury in military courts.

" There is ample control through the military appellate process .
to insure that the present selection process is not unfairly o
used to the disadvantage of those tried in military, courts,

and experience establishes that commanders do not seek to
"stack" courts with those predisposed to convict or. 1mpose
unfairly severe sentences. The argument that random

selection is needed to provide a betfer appearance of fair-

ness is of limited weight and is offset by disadvantageous
aspects of tl. proposal., 'Nor is the argument that the

.process of choice might be made moefe uniform a reason for
‘eliminating it.

Random selection follow1ng the pattern of Federal
district courts is impracticable because of military nece551ty
and the special circumstances of the militaiy structure and
operations,  Adverse effects on efficiency may be anticipated
when the selection process calls for jury service by key
personnel whose absence from duties is unwarranted, and
special provisions will be necessary to insure “that junior
personnel are not called on to judge their superiors’, The
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procedure will be more costly oi manpower than the present

system due to the need to provide additional members to o
allow for ‘increased challenges, and because this in turn

may be expected to increase trial lengths. Further,

elimination of the requirement that members be affirmatively -
selected on the basis of experience can be expected to

reduce the juries' appreciation of the significance of

military discipline to an effective force, and to lessen

‘the utility of courts-martial in dealing with military

offenses and in enforcing essential standards of discipline.

v If the decision is; howéver, made that random selection
should be adopted, we strongly recommend that it be done
only after further testing and pilot programs, under Depart-
ment of Defense coordinotion; to identify resultant probleifs
and provisions in the ultimate legislation necessary to
resolve them. We algo urge that the practical dspects of
the program and details necessary to resolve anticipated
“problems be made the subject of an inter-service study, by
the Joint Service Committee on Military Justice or an ad

hoe group.r

: If random selection is. adOpted we urge that the right
,of an accused not to be tried by those junior to him if it
. can be avoided,: and the ‘right of an enlisted accused to
~elect whether enlisted personnel shall be members (jurors)
in his court-martial be retained. We also believe that

it is essentlal that adoption of this program be made con=~
current with an elimlnatlon of all special ccurts-martial
without military judges. It may also be desirable to
transfer the sentencing responblbillty 1n a}l cases to the
‘military judge. ;

Additionally, we recommend the following steps to
- minimize the adverse impact upon military operatlons and
military discipline which we antlcipate'

a. Provide authority for establishing a spread of
grades among -court members, to insuxre that random selection
does not yield either all-~junior or all-serior panels of
Jurors.

b. Permit commanders to withdraw a fraction, perhaps
30% of the persons in the jury pool to eliminate those
, requ1red for particular duties, with conflicting schedules
or anticipated absences from the place of trial, or other
reasons rendering them unsuitable for jury duty.
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c, PPrmitbthe convening authority to reject a randomly
generated panel in toto, whereupon a substitute panel will
be similarly generated

d. Leave the convening authority a limited power to
excuse Jjurors to meet emergent needs between the time the
panel is selected and the time of trial, and to do . so upon
the establishment of compelling reason after trial begins.

The suitability of these suggestions and others which may
be developed should be a subject for study, as$ noted above,

.
. ) Assgist~

NMictipoucrw ioie i visads
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0FFIC£ OF THE SECRETARY OF TRANSPORTATION |
WASHINGTON, D.C. 20590

" ASSISTAHY SECRETARY
FOR ADMINISTRATION

June 10, 1976

Mr. Henry Eschwege

Director

Resources and Economic Development
- Division

U. S. General Accounting Office
Washington, D. C. 20548

,Dearer. Eschwege:

-This is in response to your request for the Department's comments -
on the General Accounting Office (GAO) draft report entitled "Should
‘Military People have Rights in Jury Selection Equivalent to those

of Other Citizens?".

The report concludes that, if the Congress desires to shape the

military Jury system in the manner now used +in civilian courts,

three changes would be required: (1) amend the Uniform Code of
S “Military Justice (UCMJ) to require random selection of jurors;
) (2) establish eligibility criteria for court members; and (3)
S establish responsibility for random selection of court members.

It is thé U.S. Coast Guard's opinion that no persuasive evidence ,
has been developed indicating that a need for change to the present
system exists. Therefore, this Department opposes any alteration
to Article 25, UCMJ. :
I have enclosed two copies of‘the Departmentgé reply.
SincereTy,
Ma.:.aa.", AR A e "‘3".’"‘
William S. Heffelfinger

- Enc¢losure
(two copies)
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DEPARTMENT OF TRANSPORTATION REPLY

Ta

GAQ DRAFT REPORT QF: 9 April 1976

ON

SHOULD MILITARY PEOPLE HAVE RIGHTS IN JURY

SELECTION EQUIVALENT TO THOSE OF OTHER CITIZENS?

SUMMARY OF GAO FINDINGS AND RECOMMENDATIONS

The GAO Draft Report contrasts the civilian Federal court
system with the military system on the eligibildity and selection .
of jurors. It also discusses the composition of military juries,
military members' impressions of the system, and an alternate’
method of jury selection tested by the Army. The GAQO Draft
Report found that the process of jury selection for military
courts contains elements which "can causeé a perception of
unfairness" among-those persons serving in the military. it
did not find any evidence, nor did it conclude that the mili~
tary jiury selection procedure resulted insactual unfalrness'
for military accused before courts—martlal,, '

The factor in the present mllltary jury selection process
which the GAO Study ﬁé&ﬁ could create the appearance of unfair-
.negs is the convenlng)au-ucrlty s obligation under Article 25,
Uniform Code of Mllltary Juatlce, 10 U.S.C. §825, to detail as

“ members of a court-mantlal/jhose membeérs of the Armed Forces

who are, in hig opinion7 HEst quallfled for the duty by.reason

of age, education, training, experience, length of service, and
judicial temperament. While Article 25 establishes these -
guidelines and requirements for convening authorities, in prac-
tice convening authorities have substantial discretion in their
selection of court-martial members. Interviews conducted with
several convening authorities. in the preparatlon of the GAQ
Draft Report revealed a great deal of variation in the manner in
which they exercise the responsibilities imposed by Article .

'25. Theé Draft Report reviewed an alternate system of ‘jury

- selection based upon random procedures tested by the Department
"of the Army-at Fort Riley, Kansas, and adopted the conclusions
of that test, including the oplnlon that a majorlty of the
military community responding in a survey favors a change tg.
‘random selection of court-martial members. The Draft Report ,
concluded that, if Congress desires to shape the mllltary Jury
selection process in the same manner as that used in federal
”01v111an courts, three changes would ‘be requlred- o :

g>
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(a) amend the Uniform Code of, Mllltary Justlce to
require random selection of court members' {b) establish
eligibility criteria for court members; and (c) establish
responsibility for the random selection of court members.

[See GAO note p. 771

SUMMARY QF - DEPARTMENT OF TRANSPORTATION POSITION

The Department of Transportation opposes any alteratlon in
the requirements and procedures for the selection of members of
courts-martial as established in Article 25, Uniform Code of

~Military Justice.. The absence in. the GAO Draft Report of any
evidence to establigh that the present system is defective
-in any way, that it is not working well .to provide mllltary
“ Jurors who are fair and impartial, or that there is, in fact,
any widespread perception of. unfairness, indicates clearly
‘that no changes are required.

g Posrrxon STATEMENT

, No persuasive evidence has been cited indicating that
there is any substantial degree of actual unfairness in the
military jury selection process in the Coast Guard.  In those

- few instances in which abuses of the system have occurred, the
‘courts can apply appropriate remedies. See e.g., United States
v. Hedges, 1l USCMA 642, 20 CMR 458 (1960). :

The questloh is thus whether to change the existing system
of jury selection in order to satlsfy the eternal quest for the
'"appearance of justice", At this poxnt it is appropriate to
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point-cut that the Amerlcan Bar A55001at10n, in its Standards ,
Relating to Trial by Jury, §2. -1 at 54, has observed that in s
any jury selection process there is an inherent conflict s
between the concepts of representatlveness and competency. ‘
Any- attempt to maximize. the representative nature of jury

panels tends to produce jurors of lesger ability. The

present system works well and meets the requlrements of

the military justice system. . :

L

“The Uniform Code of Military Justice cannot be equated to
the civilian Federal court system. . The Uniform Code established
a flexible court system which was designed to meet the needs,
purposes, and organization of the military. The current pro-
visions of Article 25, UCMJ, regarding the selection of members o
of courts-martial are a necessary ingredient to the deslgn for S
flexibility in the Uniform Code. Personnel involved in the e
performance of the assigned missions of the sexviege must be’
readily available to the commanding officer. The discretion
provided the commanding officer by Article 25 in detailing.
court-martial members permits the commanding officer to £U1£ill
his statutory responsibility under the Code, but also to carry
out his agsigned mission effectively. By denying the command-
ing officer this, discretion in selection, ths random selection
procedures have the potential‘df underminingfthe ability of;the
unit to perform its assigned mission. “Therefore, if there is
to be a mandatory random selection procedure, it should contain
a provision allowing the commanding officer to excuse members
of his command from serving due to military necessxty.

There are two other points to be made. One is that if
Congress. concludes that random' selection is desirable, it might
well make it an alternative available to the accused rather than
an inflexible rule. Secondly, the Department of Transportation
sees little merit in Congressionally mandated tests. As on any
other subject, Congress should implement the concept by 1eglsla-
tipn, if, after appropriate consxderatlon, they conclude it is
desirable. Further tests would prove 1ittlé. If anythlng,
the Army tést at Fort Riley demonstrated the relative unimpor-

~ tarnce of the.issue since over two-thirds of the soldiers :
requested trial by judge alone, even with the alternative of . .
a randomly selected jury available to them. This is comparable

* to the experience in the “Coast Guard where the majority of the

+‘accused elect trlal by judge alone.'

GAO note:  The deleted com~ : 54%5?
e " ments .relate to - ;
SRR ‘alternatives to e

‘the present system ;

which were dis- « , B L
- ecussged in the pro- mm”li u, iﬁ Coaat Guawd - - = 5

posed report'but D Culef o2 ~ta:f . S | S

: ; - omitted from this , R o S e s
A ' L final report. g BRI - ' o , L

e H. SCARBOROUGH
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' -Addressee

Secretary of
Defense

Congress

'Secretaronf

“Defense

.Secretary of

-Defense

Congress

“Secretary of

Defense

. Senate~-Committee
on. Armed Services

Congress

APPENDIX VIII

GAO REPORTS ON THE MILITARY

e
g

S~

il
4

JUSTICE SYSTEM

Regort’title, number, andrissue date

"« Millions Being Spent to Apprehend

Military Deserters Most of Whom
Are Discharged As Unqualified

~ for Retention, FPCD-77-16, 1/31/77

The Clemency Program of 1974,
FPCD~-76-64, 1/7/77

People Get Different Discharges
In Apparently Similar Circumstances,
FPCD~76-46, 4/1/76

- More Effective Criteria and Pro--

cedures Needed for Pretrial
Confinement, FPCD-76-3, 7/30/75

Uniform Treatment of Prisoners
Under the Military Correctional
Facilities Act Currently Not

Being Achieved, FPCD-75-125, 5/30/75

Urgent Need for a Department of
Defense Marginal Performer Dis-
charge Program, FPCD~75-152, 4/23/75

Need for and Uses of Data Recorded
on DD Form 214 Report of Separation

> From Active Duty, FPCD-75-126,

1/23/75

Improving Outreach and Effectiveness
of DOD Reviews of Discharges Given
Service Members Because of Drug
Involvement, B-173688, 11/30/73
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Secretary of Defense:

APPENDIX IX

PRINCIPAL OFFICIALS

RESPONSIBLE FOR ADMINISTERING = .

ACTIVITIES DISCUSSED IN THIS REPORT "'

Tenure of office
From ~To

DEPARTMENT OF DEFENSE -

Present

Dr. Harold Brown ; Jan. 1977
Donald H. Rumsfeld Nov. 1975 - Jan. 1977
Deputy Secretary of Defense: :
Charles W. Duncan, Jr. Jan. 1877 Present
William P. Clements Jan. 1973  Jan. 1977
Assistant Secretary of Defense
(Manpower and Reserve
Affairs): , ' _
Carl Clewlow (acting) , Jan. 1977 Present
David P. Taylor July 1976 Jan. 1977,
DEPARTMENT OE THE ' ARMY
Secretary of the Army: , ;
Clifford Alexander : Jan. 1977 Present
Martin R. Hoffman - Aug. 1975 Jan. 1977
DEPARTMENT OF THE NAVY
Secretary of the Navy: ' } , ¢
W. Graham Claytor, Jr. ‘Peb., 1977 Present
J. William Middendorf II Apr. 1974 Feb, 1977
Commahdant of the Marine Corps:
Gen. Louis H. Wilson ~July 1975 = Present
Gen, Robert E. Cushman “Jan. 1972 June 1975
DEPARTMENT OF THE AIR FORCE.
Secretary of the Air Force: Co .
Thomas C. Reed L ; "Jan. 1976 Present
James W. Plummer (acting): "Nov. 1975

~Jan. 1976
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__Tenure of office
From To

A

DEPARTMENT OF TRANSPORTATION

Secretary of Transportation:

- Brock aAdams : -Jan. 1977 Present
» William .T. Coleman : Mar. 1975 Jan. 1977
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U.S. Service Industries in World Markets: Current
Problems and Future Policy Development
PB-262 528/PAT 423p PC$11.00/MF$3.00

Faderal Information Processing Standarcds Reglstor:
Guidelines: for Automatic Data Processing Physical
Security and Risk Management. Category: ADP
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FIPSPUB-31/PAT 87p PC$5.00/MF$3.00

Federal Personnel Management Handbook for
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PB-261 467/PAT 287p PC$9.25/MF$3.00

Handbook for Sampling and Sample Preservation of
Water and Wastewater
PB-259 946/ PAT - 278p PC$9.25/MF$3.00

Historical Trends in Coal Utilization and Supply
PB-261 278/ PAT 631p -PC$16.25/MF$3.00
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(UTCS) Software Support Project
PB-259 003/PAT  71p  PC$4.50/MF$3.00
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Principles and Descriptive Indexing, 1977
PB-254 270/ PAT _134p PC$6.00/MF$3.00

Coal Transporiatlon Capability of the Existing Rail
and Barge Network, 1985 and Beyond
PB-260 597/PAT 152p PC$6.75/MF$3.00

Proceedings of the Workshop on Solar Energy Storage
Subsystems for the Heating and Cooling of Buildings,
Held at Charlottesville, Virginia on April 16-18, 1975
PB-252 449/PAT - 191p PC$7.50/MF$3.00
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METHOD QOF PAYMENT f

] Charge my NTIS deposit account no.
[ purchase order no. '

or your order will be manually filled, insur-

‘ing a delay, You can opt for airmail delivery

for $2.00 North American continent; $3.00
outside North American continent charge per
item. }ust check the Airmail Service box. If
you're really pressed for time, call the NTIS
Rush Handlinig Service (703)557-4700. For a
$10.00 charge per item, your order will be
airmailed within 48 hours. Or, you can pick
up your order:in the Washington Informa-

tion Center & Bookstore or at our Springfield :

Operations Center within- 24 hours for a
$6.00 per item charge. .

[ Check enclosed for §

NAME

You may also place your order by tele-
phone or if you have an NTIS Deposit Ac-
count or an American ‘Express card Ordét
through TELEX. The order desk number is
(703) 557-4650 and the TELEX number is
89- 9405

Thank you for your interest.in NTIS We
appreciate your order.

‘ [ Bill me. Add $5.00 per order and sign below. (Not avalil-

i able outside North Ametican continent.)
[} Charge to my American Express Card account number

ADDRESS

CITY. STATE, ZIP

« Card expiration dJate

Signature

i [ Airmail Services requested

Clip and mail to-

Natlonal Tectinical Information Service

LS, DEPARTMENT OF COMMERCE: -

I " Springfield, Va. 22161
‘ ~1703) 857-4650 TELEX 89.9405

A

LET ‘ Quantity ; ; ‘ b =
Mem Number Paper Copy| Microfiche | - Unit Price* Totah-Price™. ] 0
All prices subject to charige. The prices . -Sub-Totl
above arevaccurate as of ' 7/77 “Additional Churge
: , Enter Grand@gml

Foreign Prices on Request.









