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JUSTICE DEPARTMENT INTERNAL INVESTIGATION
POLICIES

THURSDAY, JUNE 9, 1977

HousEe oF REPRESENTATIVES,
(GOVERNMENT INFORMATION
AND INDIVIDUAL RIGHTS SUBCOMMITTEE
oF THE CoMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:05 a.m., in room -
2154, Rayburn House Office Building, Hon. Richardson Preyer (chair-
man of the subcommittee) presiding, : '

Present: Representatives Richardson Preyer, John E. Moss, Michael
Harrington, Peter H. Kostmayer, Ted Weiss, and Paul N. Mec-
Closkey, Jr.

Also present: Timothy H. Ingram, staff director; L. Britt Snider,
counsel ; Richard L. Barnes, professional staff member; and Catherine
Sands, minority professional staff, Committee on Government Opera-
tions.

Mr. Prever. The subcommittee will come to order.

‘We are most pleased this morning to have Attorney General Bell
with us for the first in a series of hearings which can importantly af-
fect the American public’s perception of equal justice under the law.

As the Attorney General and his new team begin their adminis-
tration, I want to emphasize this subcommittee’s intention to work
with them cooperatively and not contentiously.

The subcommittee is charged with oversight of the Department.
This means, of course, that we must take a continning interest in all
aspects of its-operations, not just point fingers if we think something

. Thus when we invite you to join us at sessions such as today’s,
Judge Bell, it is in the spirit of gaining information and not in the
spirit of raining accusations down on you, :

I think it is interesting to note that you and I each come to our
present branch of Government from the third branch, the judiciary,
While you have been much higher in both of those branches than I,
T hope this common experience will serve us well in the relationship -
between your Department and our subcommittee in themonths ahead.

The fundamental American democratic principle of equal justice
lias taken a buffeting from events of the past several years. Even less
than 3 weeks ago we heard former President Nixon still insist that
the Presicdent, by his own directive, can turn a criminal act into an
activity that is legal. ‘ ) -

The Department of Justice lias found itself sometimes caught in
the middle én questions of how wrongdoing by Governnient officials

e ,
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should be treated. When no indictments are forthcoming, the Depart-
ment is accused of letting wrongdoers go free, but when former FBI
Special Agent John Kearney was indicted recently, the Department
was accused by some of its own employees of damaging morale and
nott{.’aéctmg evenhandedly. I do not envy you your dilemma on that
matter.

_ Although the Kearney case and its aftermath provided some of the
impetus for this set of hearings, I want to make it clear that we do

not intend to try that matter in this forum. We intend to be very:

attentive to the need to avoid prejudicial pretrial statemenis about that
case, and I trust all members of the committee will honor that,

The Kearney indictment, however, offers an opportunity to focus
on the broader questions of how the Department proceeds in investi-
gating allegations of wrongdoing by its employs«s, and also by em-
ployees of other investigative or intelligence agencies of the Federal
Government.

We think it is important that light be shed on this process so that
the Congress and the public can evaluate whether equality of justice
extends to the agents of Government.

The Kearney indictment is the only indictment thus far resulting
from disclosures of unprecedented Government eavesdropping, break-
ins, and other allegedly illegal activities. While again we do not wish
to prejudice specii?c cases, the subcommittee believes it is important
that Congress and the public be given some idea of the extent to which
this activity is being investigated by the Department of Justice and
the reasons for not prosecuting in cases which have been closed.

Regardless of whether one agrees or disagrees with the Depart-
ment’s decision not to prosecute in the CIA mail-opening cases, the
Department is to be commended for putting on the public record its
reasons for that decision.

Finally, we think the time is appropriate for an examination of the
Department’s policies on providing information to the Congress. Only
when it is suitably informed can the Congress convey to the public its
findings that the Department is pursuing justice evenhandedly, or its
belief that changes must be made. :

Congressional investigative activity in the Watergate and post-
Watergate poriods has brought probably an unprecedented demand on
the Department for its files, records, and cooperation, We are told that
in the new administration the Department is reexamining what the
policy should be on providing information to Congress. With its ex-
pertise and responsibilities for freedom of information, privacy, and
Government records management, as well as its general oversight
authority for the Department of Justice, we believe this subcommittee
is in a unique position to assist. you in framing an acceptable informa-
tion access policy.

Before proceeding further, Mr, McCloskey, the ranking minority
member, has joined us, ‘

Do you have any general opening statement that yon would care to
make, Mr. McCloskey ?

Mr. McCroskey. 1 do not have anything to add, Mr. Chairman. I
look forward to the Attorney General’s comments. .

Mr. Prever. Thank you. : ,

Mr. Attorney General, it has been customary at this subcommittee’s
proceedings to ask that all the witnesses who may testify be sworn,




3

and we would ask that you and anyone with you who may be answer- |
ing questions for you would be sworn at this time.

STATEMENT OF GRIFYIN B. BELL, ATTORNEY GENERAL, DEPART-
MENT OF JUSTICE; ACCOMPANIED BY MICHAEL E, SHAHEEN, JR., .
COUNSEL, OFFICE OF PROFESSIONAL RESPONSIBILITY; AND
ROBERT L. KEUCH, DEPUTY ASSISTANT ATTORNEY GENERAL,
CRIMINAL DIVISION S

‘Mr. Ber. I would like to say that I object to being sworn and X
object to my associates being sworn. We are lawyers, We can appearin
any court in the United States and give statements in our capacity as
lawyers without being put under oath. But if the subcommittee insists
that we be sworn, there is nothing we can do about it. We will have to
be sworn, but. I do object to it. v

Mr. McCrosgey, I agree with the Attorney General; I would not
insist that he be sworn in, ' ; .

Mr. Prever. Does the subcommittee have any feeling about that?

Mr. Moss. Mr. Chairman, it has been my custom for 23 years of
chairing investigative committees that all witnesses from four-star
generals on down have been sworn. This is to my knowledge the first
Instance where there has been an exception taken to that proceeding.

Mr, Preyer. Well, I can understand how the Attorney General may
feel. This is somewhat offensive. I think if I were in his position I
would share the same feeling. However, it has been the custom of this
subcommittee to swear all witnesses and I think in the interest of
equality’of procedure and equality of justice the Chair would ask that
you be sworn at this time. , _ :

Do you swear to tell the truth, the whole truth, and nothing but. the .
truth, on this matter before the subcommittee, so help you God?

Mr. Berr. Ido. . ' ’

- Mr. Suaneen. Ido.

Mr. Krvcn, I do. '

Mr. Prever. Thank you very much, Judge Bell. ‘

First let me inform the members of the subcommittee that the De-
partment of Justice has supplied the subcommittee a partial listing-of
the status of cases which were brought to the attention of the Depart-
ment. of Justice within the last '8 years concerning allegations of
wrongdoing by Federal intelligence and law enforcement agenciés,
acting in their official capacities. . TR

I might say a fress statement that the Justice Departmient sent
Congress a list of FBI agents that broke the law was completely
incorrect. The Department has asked that the information, because

" of its sensitive nature, be kept confidential by the subcommitteé. Until

the chairman and the subcommittee staff have had an opportunity to
evaluate the information, its completeness and the Department’s asser-
tion of confidentiality, we will’not get into the specifics of those cases

~at_this hearing, We wil] be reporting to tiie memhers of the subcom-

mittee on this matter shortly, however. R )
Also, as T had requested in my letter to the Attorney General asking
him to testify, thé Department has provided us-with copies of relevant -
published Department regulations and excerpts from the U.S. at-
torneys’ manual, o ‘
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Because of the number of members present, we will be operating
under the 5-minute rule in which each member will be limited to 5
minutes of questioning as his or her turn comes around. I think we
might have some flexibility on that. o

Mr. Moss. Mr. Chairman, in view of the nature of the material just
discussed by the chairman, I would move that the subcommittee treat
that material for the time being as though received in executive session
under rule X1,

Mr. McCrosgey. I second the motiomn. )

Mr. Prever. You have heard the motion and the second. Allin favor
of the motion please say “Aye.” Opposed? The motion is adopted.

Thank you, Mr. Moss.

Judge Bell, we would be pleased if you would proceed with your
statement. at this time in any manner that you would like to proceed.

Mr, Berr. Mr. Chairman, I received the inquiries from the subcom-
mittee and determined that the matter is so complex that it does not
lend itseif to filing a written statement. So I have not filed a statement.
But I am here to answer any questions that the subcommittee has.

I am prepared to attempt to answer. I have my associates with me
who may have some answers that I do not have. So we are prepared
now to receive questions.

er. Prever. Would you identify your associates for the record,
ease.
P Mr. Krucw. Mr. Robert L. Keuch, Deputy Assistant Attorney Gen-
eral, Criminal Division, Department of Justice.
; M]f By, Mr. Civiletti 1s out of town; Mr, Jench is standing in
or him,

Mz, SHAmEEN, My name is Michael E. Shaheen, Jr., head of the
Office of Professional Responsibility, with the title of counsel.

Mzr. Berr. T might say that the Office of Professional Responsibility
is about 1 year old. It was created by Attorney General Levi, and all
complaints, all allegations of misconduct throughout the entire sweep
of the Justice Department are referred now to the Office of Professional
Responsibility for investigation and recommendation. That is Mr.
Shaheen’s office, which is attached to my office.

.. Mx. PrevEr. Very well. Thank you.

We are glad to have you here, Mr. Shaheen and Mr. Keuch.

Mr. Moss?

Mr. Moss. Mr. Attorney General, I am also pleased to welcome you
before the subcommittee this morning. I have some questions that I
would like to address to you, sir, regarding message switching.

Mr. Ber. All right. T

Mr. Moss. Are you familiar with that term and its general
connotation ? Ty :

Mr. Betr, I have begn ‘briefed on the term, “message switching.”
I must say I was in Atlanta on Sunday and saw it in the newspaper
and it sounds like a sinister operation to me. I do not know who thought
up the rhetoric “message switching,” but I have been briefed and I am
prepared to answer questions.

Mr. Moss. The criminal justice system of the Nation has now become
quite highly computerized while simultaneously the amount of data on
individuals has burgeoned beyond any proportion dreamed up even a
decade ago. )
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At this point in the record, I wish to include a detailed explanation
of “message switching” and its ramifications that I have had prepared
by the Library of Congress and I would offer it for the record.

Mr. Pruyer. Without objection, the explanation will be included in
the record as exhibit No. 1. ‘

[Exhibit No. 1 follows:]

Examrr No. 1

CRIMINAL JUSTICE TELECOMMUNICATIONS: FEDERAL BUREAU OF INVESTIGATION
MESSAGE SWITOHING CAPABILITY

. [Prepared for the use of Members of Congress by Louise G. Becker, Analyst
in Information Sciénce, Science Policy Research Division, Congressional Re-
search Service.] i

Recent technologicdl advances have permitted the development of extensive
telecommunication networks in the eriminal justice community. The rapid access
to automated records and the exchange of information serves an important fune-
tion in & complex and mybile society. The growth in data handling activities and
the requirement for rapid information exchanges among criminal justice agencies
have raised certain grave \roncerns. ‘ ‘

The Federal Bureau of Investigation has recently been granted approval to
transmit automatically rjessages among National Crime Information Center
(NCIC) users. This will eahance the NCIC telecommunications network, ensuring
more ¢ffective communifation among its users and an expansion of network
facilities for some aregs. This paper examines some of the problems and issues
related to message zwitching and reviews potential areas of Congressional
concern.: - :

I. BACKGROUND

The néefl to access information data bases and effectively transmit information
is a critical element in the functioning of a modern criminal justice agency. Com-
puters and communication networks provide law enforcement agencies with the
means tjp monitor eriminals and their crimes, and the further ability to admin-
ister agency resources. S

In the|last decade the lowering costs of automated record handling have been
one factgr in enconraging the development of a wide range of eriminal justice:data
bases. These data files may contain information on' stolen property, wanted per-
sons, mibsirig persons, criminal arrests records, etc. In addition, the technology
permitg’access to records on vehicles-and licensing files needed in law enforce-
ment gperations. The need to rapidly access these files coupled with administra-

_tiverand operational requirements of the criminal justice agencies have created 2

priority requirement to improve telecomrunications. Federal, State, and local
criminal justice elements have determined in recent years, that there is a

need to create appropriate data bases and communications links. At the present .

time, the National Law Enforcement Telecommunicationg System (NLETS) and
the FBI National Crime Information Center (NCIC) network function sep-
arately in serving as national networks for'law enforcement agencies at all
levels. _ N\ :

(@) National Law Enforcement Telecommunicatit‘m System (NLETS)

To permit efféctive communications ameng erimiual justice agencies NLETS
provides telecommunication links for the States and local users. ;_uthough. a
private corporation, NLETS membership consists of Stite rgpresentatwes and in-
cludes associate members from Federal and other organizations, NLETS does not

maintain or operate data bases but only provides te_lel«‘;pmmunication links to

data maintained by the States. For example, specific vehicle informatiox} may'be
available from the State Motor Vehicle Bureau. NLETS, in vcoope}'atwn with
the States telecommaunication systems, allows access by any one of its users in
other areas of the country. NLETS provides the capability to route messages {mes-
sage switch) among network users. The advantage to this type of message trans-
fers is that more than one usér may be designated as the recipient of a type or
class of message.
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(b) FBI—XNational Orime Information, Center (NOI 0)

Since 1967 the Federal Bureau of Investigation has operated the NCIQ net-
work which provides access to selected data bases, NCIC contains data on
wanted persons, stolen and lost property (motor vehieles, boats, securities,
etc.), missing persons, as well as the controversial computerized criminal history
(CCH) files. The National Crime Information Center, which serves Federal,
State, and local criminal justice agencies, permits direct access to only NOIC
files, [See Figures 1 and 2 for a map of network and content of NCIC files.]

The FBI, while serving as a repository for this critical information, does not
generate all of the data. The data and records are input by the “originating
agency”, which in many instances is the State or local law enforcement egency.
NCICQ, while providing certain system standards and guidelines, relies on ap-
propriate input from the users, Reliable access to and transmission of data are
essential requirements of the NCIO network. To improve and expand the opera-
tion of NCIC the FBI has identified the need to route messages among users so
that it will permit effective and rapid transmission of the information.

1II. MESSAGE SWITOHING

The controversy surrounding message switching stems from some basic con-
cerns regarding the transmission of data that may impact on the personal
lives of individuals. The control and monitoring of criminal justice networks
and data bases have become important factors in a democracy.

Message switching, bagically, permits the transmission and routing of informa-
tion in a telecommunic#tion network without manual interference. In a com-
puterized network, which has message switching, it is possible to forward infor-
mation, using prescribed conventions, to one or more terminals on the network.
For example, an *“all points bulletin (APB)” may be sent to reach all terminal
points or a message may be limited to a designated terminal or groups of
terminals on that same network. In brief, message switching vxpedites com-
munication within a network or telecommunication system. Not only does it allow
specific records or files to be transmitted but it provides the means for essential

administrative and operational messages to be routed.
“(a) FBI message switching plans

In the mid 19708 the I'BI requested approval for developing a limited message

_switching capability. The proposal for NCIO limited message switching im-
-plementation plan, released in April 1975 by the U.S. Department of Justice,

outlined the restrictions and limitations of this ecapability. The FBI had arrived
at an agreement with National Law Enforcement Telecommunication Systgms
that this limited message switching would not “supplant” ‘NLETS, In the im-

‘plementation plan the NCIC noted its support for NLETS handling of non-NCIC

related eriminal justice telecommunication traffic.

Even this limited message switching capability would make the NCIC more
responsive to user needs, The implementation of a message switching capability,
as noted in the FBI pian, “would. allow NCIC users to take advantage of the
NOIC telecommunications network to transmit and receive messages to and from
other NCIO users,” The reviged implementation plan for NCIO message switch-
ing specifieally outlines types of messages to be transmitted. (See appendix A).

On May 19, 1977 the Deputy Attorney General, Peter F, Flaherty, in a memo
to the FBI Director, Olarence M. Kelley, approved the FBI limited message
switching, The applications involving the NCIC network that have been ap-
proved include the following: (1) switching messages relating to NCIC files

-unrelited to CCH (computerized eriminal histories) file, and (2) switching

messages at the request of NLETS to and from remote localities, such as Puerto
Rico. .

This authorization- should allow the transmission of messages between the
United States and the Canadian Police Information Center in Ottawa, Canada.
In addition, selected elements within the Department of Defense (DoD) and the

-Drug Enforcement Administration (DEA) have expressed interest in accessing

NLETS for law enforcement purposes, The May 19, 1977 approval will assist
in facilitating these exchanges; and it will be limited to non-CCH files for the
pregent, - : : - :

(b) Pechnical Limitations :

While the authorization of Limited message switching within the NCIC net-
work is an essential step there may be an additional and implied requirement to

*
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improve the system techmically. Although it is pogsible for the NCIC system
configuration to accomplish limited message switching at this time future re-
quirements may place the system in difficulty and then it may be essential to
augment the present system capacity with additiona] telecommunications
equipment, .
IIX, MAJOR ISSUES AND CONOCERNS -

‘While some aspects of the total impact of FBI limited message switching are
not fully understood at present, it is reasonable to assume that expanding
the criminal justice telecommunications capability will require additional Con-
gressional oversight. The recent approval of message switching for the NCIC net-
. work calls attention to several broad issues that require some consideration.

(@) Privacy and civil liberties .

There :are certain dangers inherent in the use of uncontrolled technologies by
the criminal justice community. Unwarranted surveillance and data collection
by law enforcement groups has made Congress aware of the potential that these
activities have infringing on personal privacy and creating an atinosphere in
conflict with the precepts of a free society. (See Appendix B Privacy: Impliea-
tions of Information Technology.)

Congress has expressed, both through legislation and selected oversight actions,
a desire to bring law enforcement activities in line with our traditions and
beliefs. Over the years Congress has debated the critical issues of privacy and
the legitimate needs of the law enforcement community, Balancing the needs
of the individual and society for the protection of privacy while permitting ap-
propriate criminal justice activities to continue has been a matter of critical con-
cerns,

(b) Shared responsibility for law enforcement ‘

Providing the FBI with the potential to control and monitor messages
within the criminal justice community raises the spectra, real or apparent, of a
Federal agency possibly gaining control over the lives of individuals and per-
%aps inereasing the dependence of State government law enforcement on the

'ederal,

Even the present limited message switching across the eriminal justice network
may provide an additional danger in that it gives the Federal Government greater
advantages in the traditionally shared law enforcement respongibility.

(¢) Controlling international data exchanges

The message Switching capability as outlined in the Department of Justice
memo {(Flaherty to Xelley, May 19, 1977) would allow the flow of criminal
justice information across an international border, thus providing an important
precedent that could shape future policy in this area. It is not clear at this time
whether the data transfers to Canada wonld be strictly limited to NCIC informa-
tion or if they would include other criminal justice intelligence, )

Some of the dangers of the trans-border flow of data .of this kind include
difficulty of controlling access as well 48 maintaining security in such a system.”
There is the added danger that the utilization of the information by & foreign
power may mot always be in keeping with our.policies, There aré algo some
inhérent dangers in developing additional resources for monitoring other data
in the network.

(d) Management of telecommunication r¢sources

‘Congressional concern with the effective management of computers/communi-
cation. networks is also impacted by the recent approval and requirement of
limited message switching, The need to develop a comiprehengive telecommunica-
tion plan for the Federal and rel&té,ﬂ criminal justice community may be essen-
tial to future implementation direction, The Department of Justice has recently
requested approval to purchase equipment to implement the JUST system, a
telecommunication network serving other criminal justice elements. This sys-
tem, future augmentation of NCIC and NLETS, as well as other law enforce-
ment related systems such as Department of Treasury TECS systems swill require
some cooperative and coordinated efforts on the part of those in the Federal
and State criminal justice community. )

The gbrengthening of computer and telecommunication resources management )
is generally recognized as beifig critical. In addition, the active participation of Cesnd
TESDP‘IIIS;lg(lie law enforcement agencies in some of the decisions might be : .
considered. N




(e) Oongressional considerations

The complexity of the problems and the difficulties associated with managing
responsibility for eriminal justice information and communication requirements
requires additional examination :

‘What coordinative efforts and management controls are needed to ensure
adequate resources management for telecommunications in the eriminal justice
community ?

‘What controls and oversight are needed to ensure good management and ap-
propriate operatior of criminal justice telecommunication system?

Are there significant safeguards and guidelines in the present criminal justice
computer/communication system to fully protect the validity, reliability, and
security of the information? Do these safeguards protect the individual from
unwarranted and nonessential surveillance?

What controls can be placed on data transmitted internationally that will
protect individual rights and ensure adequate protection of the files?

What means will insure comprehensive and continued oversight of critical
computer/communication networks?
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APPENDIX A

U.S. DEPARTMENT OF JUSTICE, NATIONAL CEIME TNFORMATION CENTEB-PBOPOSED‘

LIMITED MESSAGE SWITCOHING TMPLEMENTATION PLAN

PREFACE

The purpose of this implementation plan is to set. forth a proposed method
of switching Natiopal Crime Information Center (N CIG)-related messages over
the NCIC teleconmunications network.

In an effort to upgrade the NCIC system and be responswe to the needs of
its users, the ¥BI requested the approval of the Attorney General to implement
a message switching capability which would allow NCIO users to take advantage

of the NCIC telecommunications network to transmlt and receive messages to
and from other NCIC users.

On October 1, 1974, the Deputy Attorney General by letter to the Director, FBI,
advised “, 1t is deemed appropriate for the ¥BY 1o engage in limited message
sw1tching }

The Deputy Attorney General’s letter further stated: “Any action to imple-
ment this decision, however, must be preceded by the estabhshment and- approval
of an 1mp1ementat1(m plan..

As will be seen by the subsection entitled “Implementation Plan Time Table,”
the implementation plan is to receive wide distribution among interested loeal,
state and Federal agencies prior to review by the Attorney General for his action.

In seeking limited message switching capability, it is neither the intenf npor -

desire of NCIC to suprlant the National Law Enforcement Telecommunications
Systems, Inc. (NLETS). NCIC is fully supportive of NLETS handling non-NCI(}
related criminal justice telecommunications traffic.

There follows a proposal for the implementation of a limited message switch-
ing capability on the NCIC telecommunications network. . .

TYPES OF MESBAGES TO BE ‘I‘RANSMITTED OVEE THE NOIC TELECOMMUNICATIONS
NETWORK

The following are the types of messages Which* can be transmitted over the
NCIC telecommunications network. The definitions of these message types have

been agreed upon by members of the NCIC Advisory Policy Board and the Board

(zf Directors of the National Law Enforcement Te‘lecommumcatlons Systems, Ine.
NLETS) :
1. Messages transmitted to the ﬁles of. NGIG and the NGIC reRponses
thereto. N
2. Messages transmitted to or from NLETS terminals at NLETS’ request.
8. (a) Switching of formatted confirmation of hits on NCIO files, (3)
Switching of CCH inquiries and, responses, {c) Switching of formatted érim-
inal history mquineu and manudl responses. (d) Switching of formatted
messages with minimum free text for supplemental criminal history record
information.
4, (@) NOIC-related management and operational mesgages trunsrmtted
from NOIC control terminal dgencies to NCIC. (b) NCIC-related manage-
ment and operational messages transmitted from NCIO to. NCIO. control

terminal agencies, (¢)' NCIC-related management and_operational messages

transmitted from NCIC control terminal agencies to NCIC control termmal
agencies, (d) Automatic notlﬁcatxon (e.g., $.8, 811, ete.). s

The following disenssions and examples of each message type are furnished
to further describe and clanfy the types of messages to be transmitted over the
NOIC network :

Message type 1 S
This type of message is used by an agency to transmit entry, clear, cancel,
locate, modification, and Inquiry fransactions to the NCIC files and. by NCIO
to transmit responses to the incoming messages. (i. e, acceptanee, xe;eehon, posim
tive response (“hit") and “no record” response).. ; .
Examples of type 1 messagesare: :
(1) The entry of a record in any file:and NCIC’s accepto.nce or rejection of
such an entry;
(2) The modification of an existing record in any file and NCIQ's rejection
or acceptance of the message; and

kel
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(3) An inquiry of any ‘file with NOIC’s positive response, ‘no record”
response, or rejection of the inquiry.

Message type 2

This type of message is free text and is used as an assist to NLETS in trans-
mitting messages to/from agencies approved by NLETS to access its system
through NCIC facilities.

HExamples of type 2 messages are:

(1) The transmission of data from the Alagka NCIC terminal through
the NCIC computer to the NLETS switcher in Phoenix, Arizona; and

(2) The transmission of data from the NLETS switcher in Phoenix, Ari-
zong, through the NCIC computer to the Alaska NCIC terminal.

Message type 3(a)

This type of message is formatted and used by an inquiring agency to request
confirmation of information received as a result of an operational inquiry of an
NCIC file from an entering agency and for the entering agency to transmit con-
firmation data back to the inquiring agency.

Bxamples of type 2:(a) messages are:

(1) An inquiring agency, following receipt of a positive response to an
operational inquiry to any file, transmits a formatted message to the entering
ageney to determine if its record is still valid and requests details; and

(2) An entering agency transmits a formatted message to an inquiring
agency regarding the status of the entering agency’s arrest warrant.

BMessage type 3 ()

This type of message is used by an agency to obtain the details of a single-state
offender indexed in the Computerized Criminal History (CCH) File and whose
record is stored at the state level. It is also used by a state of record to transmit
the details of a'CCH record to an inquiring agency.

Examples of type 3 (b) messages are:

(1) An agency transmits an inquiry through NCIC to the state of record
requesting the details of a single-state offender’s CCH record; and

(2) The state of record transmits the details of a single-state offender’s
(}CH record through NCIC to an inquiring agency.

Message type 3(c)

This type of formatted message is to be used by an agency to request of an-
other agency a noncomputerized criminal history record. It is also to be used by
an agency possessing the noncomputenzed criminal history record to transmit
the details of the record to an inquiring agency.

Examples of type 8(c) messagesare:

(1) An agency transmits a formatted request to another agency for a non-
computerized criminal history record ; and

(2) The agency of record transmits a formatted criminal history record
to an inquiring agency.

Message iype 3(d)

This type of formatted message is to be used by an agency to transmit a request
to another agency for more detailed eriminal history information than it received
in message types 3(b) and 3(c). It is also to be used by the agency of record to
transmit to an inquiring ageney more detailed criminal history information than

“ transmitted in message types 8(b) and 8(c).

Examples of type 3 (d) messages are:

(1) After an inquiring agency transmits a type 3(b) or 3(¢) message,
receives a response, and desires more detailed information, it transmits a
request for those details; and

(2) An agency of record transmits information concerning a eriminal his-
tory which is more detailed than that transmitted under messages 3(b) or
3(e), such as pretrial data.

Message type j(a)

This type of message is free text and used by any control terminal agency to
transmit NCIC-related management and operational messages to NCIC. :

An example of type 4(a2) message would be when an NCIC control terminal

agency transmits a request to NCIC for the specifications for a high- speed inter-
face with the NOIO computer.
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M@&age type L (D)
management and operatlonal messages to any control terminal agency.

An example of type 4(b) message would be when NCIC responds to a request
from an NCIC control terminal agency for the specifications of a hlgh-speed
interface with the NCIC computer.

Message type f(c)

This type of message is free text and is used by control terminal agenecies to
transmit NQCIC-related management and operatlonal messages to ofher control
terminal agencies. g

An example of type 4(0) message wouL
agency advisey one or miore NCIC control
tion of an NCIC regional meeting.

Message type 4(d)

This type of message is used by NCIC to automatically notify an agency of
activity against an NCIC file which is of interest to that agency,
Examples of type 4(d) messages are:
{1) The automatic notification to an entering agency that another ageney
has inquired against its record ; and i
(2) The entry message by State A of a stolen vehicle, whmh is registered
in State B, is transmitted to State B.

e when one NCIC control terminal
qminal agencies of the date and loca-

CRIMINAL JUSTICE INFORMATION SYSTEMS APPENDIX B
(By Becker, Louise, Science Policy Research Division)
THE LIBRARY OF CONGRESS CONGRESSIONAL RESEARCH SERVICE MAJOR ISSUES SYSTEM

Issue definition

The deyelopment and automation of eriminal justice information systems
(CJIS) at the Federal, State, and local levels have caused considerable concern,
These systems often contam sensitive personal data, such as arrest records, ¢or-
rections information, and intelligence/investigatory data, Wwhich, if misused, may
canse the individual harm or embarrassment. The mamtenance and handlmg of
criminal justice records are often the responsibility of three Government en-
tities—law enforcement, corrections, and the courts. The independent nature of
these entities presents some problem with regard to the development of adequate
regulations and controls, as well as the additional requirement to create appro-
priate standards. The introduction of computers and modern communications to
handle this information has contributed to public concern and suspicion. Balane-
ing the legitimate information needs of the criminal justice community, protect-
ing personal privacy of the individual, and allowing access by the press and
public to records have been major concerns of ‘those lespousmle for controlling
and administering criminal justice 1nfo1matlou systens.

Background and policy analysis
With the increase in criminal activity, law enfoxcement and related agencies

have moved to utilize modern tools and techniques to meet what many see agan -

increasingly  eritical situation.: In 1967, the President’s Commission on Law
Enforcement and Administration of Justice report, “The Challenge of Crime in
a Free Society,” encouraged the use of computers and other. technologies to
assist the eriminal justice community. The Comnigsion quickly recognized the
need to estallish safeguards in criminal justice information systems {OJIS) to

protect the individual. They noted that the potentlal misuse and abuse-of these-

data, as well as the incompleteness or inaccuracies in records, could cause im-
measurable harm.

Iurther - encouragement to the development of computer-communication net-
works came about with the passage of the Omnibus Crime Control and Safe
Streets Act of 1968, which established the Law Enforcement Assistance Adminis
tretion (LDAA) In an effort to improve and modernize eriminal justice agen-
cies, LEA .has supported the development of comiputerized inférmation systems.
[For further information coneerning LEAA see Issue Brief IB76002, Crime:
Law Enforcement Assistance Admnustmtxon (LEAA)]

A parallel development has been the Federal Bureau of Investigation (FBI)

National Crime Information Center (NCIG) which gserves as a lavw enforcement . .
- information network. NCIC, established in 1967, interconnects a centralized

computer center in the Wa-shington, D,C., area with terminals loeated in law

98-0U1L U <78 » 2 . - . »
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enforcément agencies through'(‘}ut the country. Sclect Fed‘éralv criminal justice
agencies also havelimited access to this system, NCIC files contain informétion on
wanted and missing persons, as well as stolen property such as motor vehicles,

- boats. guns, securities, and license plabes. In addition, NCIC contains the contro-

versial computerized criminal history (CCH) file. Currently, COH has over
760,000 records on individuals, and eight States—Arizona, Oalifornia, Florida,
Ilhnms, Michigan, Nebraska, North Carolina, and Virginia—supply the FBI
with' their State criminal history records. Planning and safeguards for NCIC
are specified by the NCIC administrators and the NCIC Advisory Policy Board.
At the semiannual meeting of the Board in New Orleans on Awnril 26 and 27,
1976, it was announced that FBI Director Clarence Kelley had requested au-
thorization from the “Attorney General to terminate FBI participation in the
CCH program, T’here has been considerable concern over both the CCH system
and the FBI message-switching plan. Computerized message-switching would
allow the transmission and routing of criminal justice information between
State criminal justice agencies computers via NCIC lines and therefore permit

-most COH files to be stored at the State level. This would allow for decentraliza-

tion of most CCH files. NOIC, with regard to the CCH file, will, in most cases,
contain only an index, This computerized communication network, which would
control criminal justice information between States, has caused concern that it
might lead to the creation of a powerful centralized national police force. The
Attorney General, Edward H. Levi, has deferred action on the ¥BI request for
message-switching pending approval by Congress of legislation controlling CJIS.
At this time there has not been any reaction from the Attorney General on this
recent request concerning CCH. Much of present-day law enforcement message-
switching is being handled by the National Law Enforcement Telecommunica-
tion Systems (NLETS). This system provides a computer-switching communi-
cations network that links local and State law enforcement agencies in the
United States and seleet Federal agencies. This system is ~ontrolled by par-
ticipating member States and receives support from the Law Enforcement As-
sistance Administration.

The problems of security and privacy of eriminal justice information have also
been examined by the LEAA-supported SEARCH Group, Inc. (formerly Project
SHARCH). This group, composed of representatives of 50 States and the U.S.
possessions, hag taken an active role in providing guidelines in developing privacy
and security elements in criminal justice information systems. The SEARCH
document “Considerations in Criminal History Information Systems,” which out-
lines some of the safeguards with regard to data content, use, dissemination, and
rights of challenge and access, has had a major impact on legislation pending
before Congress. More recently, SEARCH issued a report, Standard for Security
and Privacy of Oriminal Justice Information (Technical Report no. 13).

In the 984 Congress, the Omnibus Crime Control and Safe Streets Act of 1968
was amended by the Crime Control Act of 1973, P.L. 93-83 (87 Stat. 197; 42
U.8.C. & 3701 et. seq., Aug. 6, 1973) to provide for security and privacy of selected
OJIS. On May 20, 1975, the Department of Justice issued regulations “governing
the dissemination of criminal records and criminal history information.” These
regulations provide privacy safeguards of individual records in files maintained
and administered by the ¥BI, criminal justice agencies receiving funding from
LEAA, and interstate, State, or local agencies exchange of records. One of the
major objections to the regulations issued on May 20, 1975, was the issue of
dedicated vs. shared computer systems, Many of the States. bechuse of economic
considerations, have computer facilities shared by a number of their State
agencies, Often these facilities are managed and controlled by an administrative
agency. On Oct. 24, 1975, the Department of Justice modified the original pro-
posed regulations so that shared facilities would be allowed if proper precautions
were taken. In the proposed regulation, management and access to CJIS would
still remain under control of a criminal justice agency.

The Department of Justice held hearings on Dec, 11, 12, 15, 1975, to determine
whether the regulations were adequate regarding the limitations on the dissemi-
nation of criminal history record information to non-eriminal justice agencies,
The purpose of the hearings was o assess whether the present regulations pro-
vided the proper balance between the public's right to know such information and
the individual's right to privacy. The amended regulations, issued Mar, 19, 1976,
do not prohibit dissemination of conviction data and criminal history record
information relating to offenses for which an individual is currently within the

> eriminal justice system. The regulations do not prohibit the dissemination of

criminal history records for the purpose of internatlonul travel (e.g., lssumg
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visas and granting citizenship), After Dec, 31, 1977, the regulations require that
dissemination of nonconviction record mformatlon to those other than criminal
justice agencies wotld require specific authorization statute or order. The
amended regulations do not cover court records of public judicial proceedings,
regardless of whether those records are accessed chronologically or alpha-
beticaily.

An additional development has been a reexamination by the courts of law
enforcement agencies’ responsibilities in transmitting accurate and reliable data.

Until recently, courts have generally been reluetant to interfere with the
administrative discretion of law enforcement agencies in the dissemination and
maintenance of criminal files, and have, therefore, been slow to limit use of files
or to permit remedies to alleviate hardshlps caused by unnecessary or inaccurate

records. Menard v. Saxbe, 498 F.2d 1017, decided by the U.S. Court of Appeals for

the D.C. Circuit in 1974, marked the ﬁrst time that a eourt required expungement
of FBI files. In that case, the Court ended a 9-year struggle by Menard to remove
his arrest record from the FBI, by ruling thap’ the FBI had no authority to
retain the arrest record once it had been notified by local police that the deten-
tion of the pl,amtlﬂf was not an arrest. Menard had been arrested by Los Angeles
Police on suspmion of* burglary and released without charges after two days,
when they ; failed to find any evidence to connect him with any erirme,

In its op(mon, the Court of Appeals found that the FBI's identification records

~were “ouf of effective control.”’ since there were no methods to check accuracy of
informaZion submitted by the agencies or to provide followup to assure that rec-
ords of arrest were amended fo show an ultimate non-criminal disposition,
Despite the possibility of inaccuracies in the data, the ¥BI, was found to have
actively disseminated records received throughout the nation. The Court held
that the Bureau had a responsibility as keeper and distributor of identifieation
records to assure that those records are “reliably informative,” when, as in the
case of arrest records and criminal files such records could have a substantially
detrimental effect on record subjects.

The same court expanded the FBI’s responsibility in a more recent case. Tarlion
v. Sazhe, when it decided in 1974, 507 F.2d 11186, to include a duty to safeguard
the accuracy of its files. The FBI was found to have a dQuty to prevent dissemi-
nation of inaccurate arrest and conviction records and must fake reasonable
precautions to prevent inaccuracy. It was recognized that the specifie nature of
the duty would vary as to the particular role that the Bureau would play in the
collection and dissemination of the criminal information in the Federal s,&stem
and the practicalities of judicial administration and executive efficiency. 1‘

The Court suggested that the lower court could consider whether tLe FBI
should forward records:to the originating law enforcement agency for comment
or contradiction, upon the request of the record subject detailing allegations of
inaccurate entries, whether local law enforcement agencies should be required
to forward to the FBI the final disposition of the case. and whether it was fen-
sible to allow the record subject du'ect; access to his F'BI files to ‘examine them
for errors, This case is significant in that it provides precedent for greater judi-
cial supervision and control. of c¢riminal records, and would permit application
of remedies beyond those provided by specific statutes.

On Feb. 20, 1976, the U.8. District Court (Tarlton v. Sezbe) held that chal-
lenges to FBI cnmmal records must ordinarily proceed first before the appro-
priate loéal agencies or courts. In addition, the court ruled that the FBI has the
responsibility to forward such challenges to proper local channels for considera-
tion, and that a pending challenge need not be reflected on an individual FBI-
eriminal record. Upon conversion to computerized files, the dissemination of ¥BI
criminal records for all individuals over age 35 must dolete non-serious offenses.
The court ruled that year-old arrest records without dispositions may presently
be disseifiinated, for law enforcement purposes, The FBI was ordered o conduet
a feagibility study relating to methods to keep disposition .entries on criminal
records reasonably current.

Most recently, the Supreme Court [Paul v. Davis (49 Law Week 4337 )] held:
that an individual was not deprived of his rights under the 14th amendment
because of the dissemination.of his arrest record. In this case, the arrest record

was cireularized before final action. The court held no damages could be recovered

despite the police department’s characterization of. the plaintiff as an “active
shoplift.” (Subsequently, the charges against fhe}ndmdual were dropped.)
Recent events have served to focus public atterition upon the potential dangers
inherent in surveillance activities, data banks, and intelligence activities by the
criminal justice community, Congress hag begun to examine the legitimate needs
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of the law enforcement community and the proliferation of eriminal justice infor-
mation files. Five problem areas have been identified as meriting consideration:

(1) How can all eriminal justice records be made secure and confidential, as
well as accurate and complete?

(2) What controls must be established to prevent misuse of information within
the criminal justice comraunity ?

(8) What procedures can be implemented to regulate criminal justice mforma-
tion outside criminal justice agoncies?

(4) Can appropriate measures be established to control the development and
operation of intelligence and investigatory records?

(5) What special controls on eriminal justice information, especially those
systems that handle personal data, must be instituted?

In the 924 and 93d Congresses, several bills were introduced that focused upon
arrest records and the regulation of criminal justice information systems. Hear-
ings were held by Senate and House Judiciary Committees on this subject. In
the closing days of the 93@ Congress, Sen. Sam Ervin (D-N.C.) (then chairman
of the Senate Judiciary Subcommittee on Constitutional Rights) introduced 8.
4252, “Criminal Justice Information Control and Protection Act of 1974."” This
bill was subsequently introduced in the S4th Congress as 8. 1427 (Tunney) and
H.R. 62 (BEdwards of Calif.). In addition, the bill supported by the Department
of Justice (8. 1428 (Tunney)/H.R. 61 (Edwards of Calif.)) was introduced.
The Justice bill and the others are similar in intent, but have some significant
differences in approach. Basically, the bills provide for the control and monitoring
of criminal justice information systems. The purpose is to protect the individual’s
right of privacy and to allow the collection, use, and dissemination of eriminal
justice data to be controlled. The Justice Department bill (S, 1428/H.R. 61),
would encourage the responsible exchange of complete and accurate eriminal
justice information. This bill would place administrative and operation controls
with the criminal justice agencies. S. 1427/H.R. 62 would focus administrative
and operational controls in a Criminal Justice Information Systems Board. This
board would have authority to develop and oversee the enforcement of procedures
and regulations. More recently, 8. 2008 (Tunney)/H.R. 8227 (Edwards of Calif.)
was introduced, which, although similar to S. 1427/H.R. 62, places some controls
in a criminal justice commission. This commission would have a limited life span
and powers.

Hearings were held on these bills in mid-July by the Senate and House sub-
committees of the Committee on the Judiciary.

The Privacy Act of 1974 excludes ¢criminal justice information syrstems. There
has been consideration in Congress of legislation to amend the Piivacy Act to
include the Federal Bureau of Investigaticn, as well as other law enforcement
agencies. (See Issue Brief IB74105, Privacy: Implications of Information
Technology).

Since the administration of law enforcerpent and criminal Justme is pr 1mar11y
the responsibility of State and local governments, some of the activity to im-
prove the administration of CJIS has been concentrated in State Government.
Several States have considered laws dealing with the security and privacy of
CJIS. For example, Massachusetts, Alaska, and Towa have legislation in this
area., These State bills have placed some responsibility for monitoring CJIS in
the hands of a commission, council, or board. A number of the States have ex-

. pressed concern over the Federal regulatlon of OJIS, specxﬁcally over dedicated

vs, shared computers

One of the key issues has been the use of shmed vs. dedicated computer sys-
tems to handle eriminal justice information. A dedieated system generally im-
plies that a computer and related equipment are used for one purpose ¢r by one
user. On the other hand, a shared system may provide computer capability to a
number of users or groups. Shared computer systems may provide a wide range
of services, from a batch mode (one job at a time) to concurrent processing in
real time and on-line (direct access by the user to the computer). The contro-
versy in using shared systems stenis from the difficulty in providing adequate

computer security. In addition, some States’ data processing functions are

centralized, The decision to have a dedicated computer systems to handle crimi-
nal justice information is now left to the State.

The above mentioned opposition to the™ Department of Justice regulatlons
has heen met in part by the Qct. 24, 1975, revision of regq}ahons, discussed above.
Legislation

Several bills that impose standards for the security, accuracy. and confiden-

tiality of eriminal justice information were introduced in the 94th Congress.

a
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These bills provided for- ’rhe pmtecmon of mght@ and privacy of individuals, and
the control of the colicetion angd disseminpuion of criminal justice information,

S. 1428 (Tunney)/H:R. 61 {Bawards of Calif,, for the Dept. of Justice), the
Criminal Justice Informatior Ciopizol and: Protection Act of 1975, required rec-
ords on individuals to be & and coinplete, and to be adminigtered by the
criminal justice agencies.

8. 1427 (Tunney)/H.R. 62 (dea1ds of Calif.), the Criminal Justice Infor-
mation Control and Protection Act of 1975, centered administration and control
in the Commission on Criminal Justice Information.

&. 2008 (Tunney)/H.R. 8227 (Edwards of Calif.), the Gmmnal Justice Infor-
mation Control and Protection Act of 1975, created a Commission on Crimdinal
Justice Information with overall admmistratlon and enforcement powers, but
with o §-year life span.

H.R. 2635 (Abzug) amended the Privacy Act of 1974 by ehmmatmg vauous
exemptions now coutained in the law. In addition, provisions deplt with the
individual's right to request corrections‘in his records.

No further action was taken in the 94th Congress on these bills.

Hearings o

JOR-N Cougress. House. Committee on the Judiciary. Subcommittee No. 4.
Security and privacy of criminal arrest records. Hearings, 924 Congress, 24
gession, on HLR. 18315, [Washington, U.S, Govt. Print. Off., 1972] 520 p.

Hearings held Max. 16, 22, 23; Apr. 13 and 26, 1972,

U.8. Congress, House. Committee on the Judiciary, Subcommitiee on Gwﬂ
Bights and Constitutional-Rights, Dissemination of criminal justice information,
Henrings, 93d Congress, 1st and 2d sessions, on H.R. 188, H.R. 9783. HL.R. 12574
and H.R. 12575 {Washington, U.S. Govt. Print. Off, 1974] 586 p.

Hearings held July 26; Aug. 2; Sept. 26; Oct. 11 1973 I‘eb 26 and 28 Mar.,
5nnd 28 Apr. 3, 1974,

U.S. Gongress Senate. Committee on the Judiclary. Subcommittee on Constitu-
tional Rights. Oriminal justice data banks—1974. v, I and II Appendix. Hearings,
93d Congress, 24 Session, on 8. 2542, 8. 2810, 8. 2963, and 8. 2064, [Washington,
U.S. Govt, Print. Off, 1974) 1149p. -

Hearings held Mar. 5-7, and 12-14, 1974.

Gmmmal Justice Information and Protection of Privacy Act of 1975, Heunngs,
94th Congress, 1st session, on S, 2008, 8. 1427, and 8. 1428. July 15-16; 1975,
‘Washington, U.S. Govt, Print, Off,, 1975, 311 p.

Chronology of events

03/19/76——Ar1d1t10na1 amendments to U.S, Dept. of Justice proposed regulations
to Subpart A and B were published [Federal Register (41 FR. 11714} 1.

11/10/75—Attorney General deferred action on FBI message switching plaiw
pending approval of Congress -on criminal justice information
legislation.

10/24/75—Amendment to U. S Dept. of Justice proposed regulations on criminal
history records [Federal Register (28 CFR Part 20)1.

05/20/75—U.8. Dept. of Justice proposed regulations on criminal history records
and information [Federal Register (40 FR 2114) 7.

04/14/75-~FBI proposed message-switehing plan was submitted.

12/81/74—Enactment of the Privacy Act Plan of 1974 (P.L. 93-579).

08/22/74—SEARCH Group Ine. (formerly Proiect SEARCH) established.

03700/74—CGAOQ was requested by the Senate Subcommittee on Copstitutional
Rights to examine the use of criminal hlstory information by cnmmal
justice agencies. -

‘\,

02/28/74—- Pres1dent Nixion ereated the - Domestlc Gouncll Oomxmttee on the

Right of Privacy, headed by Vice President Ford. -

08/06/73——The Crime Control Act of 1873 (P.L. 93-83), Amendment to Ommbus‘

Crime Control and Safe Streets Act of 1968, was passed.

01/23/73—LEAA National Advisory Commission on ermmal Jugtice Standards .

and Goals final report-“Criminal Justice System” issued.
01/16/73—GAO -report issued on the *Development of 3 Nationwide Criminal
](Jﬁtill7:113cﬁ09h)a’nge System—Neead to Determine Gost and Improvement
Sy L

10/20/70—LBEAA: created the National Advisory Oommlssmn on Oriminal Jus-

. tice Standards and Goals.
O7/00/70—-Pr03eet SEARCH Committee on Securxty and anncy issned report,

“Security and Prlvacy Considerations in Criminal History Informa-'

tmn Systems.”

W
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03/30/69—Project SEARCH (System for Electronic Analysis and Retrieval of
Criminal History) commenced 18-month effort to develop a prototype
) computerized Criminal Justice system.
06/19/68—Passage of the Omnibus Crime Control and Safe Streets Act of 1968
(P.L. 90-351).
00/00/67—Commission on Law Enforcement and Administration of Justice issued
report, “Challenge of Crime in a Free Society.”
01/27/67—F.B.I. established the National Crime Information Center (NCIC).
07/28/65—Executive Order 11236 established the Commission on Law Enforce-
: ment and Administration of Justice.

Additional reference sources

Becker, Louise Giovane, Congressional interest in security and privacy of ¢rim-
inal justice information systems, In Proceedings 1975 Carnahan Conference on
Crime Countermeasures, May 7-9, 1975. [Lexington, Ky,, College of Engineering,
University of Kentucky, 19751 p. 1-8.

Project SBARCH. Committee on Security and Privacy. Security and privacy
considerations in criminal history information systems. Technical Repuit No. 2,
July 1970. [Sacramento, Calif., California Criine Technological Research Founda-
tion, 1970 55 p.

SEARCH Group, Inc. Standards for security and privacy of criminal justice
information. Technical Report no. 13, Sacramento, Calif. [1975] 30 p.

U.S. General Accounting Office. How criminal justice agencies use criminal
history information ; Report to the Senate Subcommittee on Constitutional Rights,
Committee on the Judiciary, by the Comptroller General of the United States.
[Washington, 1974], (B-171019 Aug. 19, 1974)

U.S. Law Enforcement Assistance Administration. National Advisory Com-
mission on Criminal Justice Standards and Goals, Criminal justice system.
[Washington, U.S. Govt. Print, Off., 1974.] 286 p.

U.S. President, 1963-1969 (Johnson). Commission on Law Enforcement and
Administration of Justice. The challenge of crime in a free society. [Washington,
U.8. Govt. Print. Off., 1967.] 840 p.

—— Task Force Report: Science and Technology. Prepared by the Institute
for Defense Analyses. [Washington, U.S. Govt. Print. Off,, 1967] 228 p.

Mr. Moss. It has been recognized that the control and monitoring of
criminal justice networks and data bases are essential factors in a
democracy. These networks and data bases have grown like mush-
rooms in recent years, as Government has extracted massive quantities
of information from individuals, often under penalty of law. Trans-
mission of this data has become an awesome power. It must be con-
trolled, and carefully monitored, for the abuse potential is great.

. The ability to message-switch is the ability to transmit data, inclnd-
Ing mere accusations or’inquiries, to all points of the compass; the
largest single network for ¢riminal information is the FBI’s National
Criminal Information Cerdter. L ‘

. The FBI has long sought permission to use its computers and NCIC
1n a message-switching fashion. In 1975 permission was sought. In the
Cengress certain Members, including myself, vehemently opposed such
a grant of aguthority to the FBI. At that time, with the help of then
President Ford and the cooperation of the then Attorney General Levi,
both showing considerable sensitivity to the issues of privacy that had
been raised by the Members of Congress, the permission sought by the
FBI was demszd.

At this péint in the record, Mr. Chairman, I wish to offer the cor-
respondence and the resulting press comment on that proposal for
message switching. I would offer that as exhibit No. 2.

Mr. Prever. Without objection, exhibit No. 2 will be admitted into
the record. : s
~ [Exhibit No. 2 follows:]

*®
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EXHIBIT X0. 2

CONGRESS OF THE UNITED STATES

HOUSE OF REPRESENTATIVES
WASHINGTON, D.C. 20515

WasHinaTed Orpice;

RooM 2334

RAYRUNH Houst OFFICE ButpiNg
Puong (202) 223-7163

DisTRIcT OrFice:
OISTRIEY REFRESENTATIVE
JERRY WYMORE
2034 Feognat, Buitome
630 CaPrToL MALL
SACRAMENTD, CALIFONNIA 93814
PrioNe (916) 440-3343
!

INTERSTATE AND FORE{GN COMMERCE COMMITTEE:

CHAIRMAN,

AND

June 11, 1975

The White House
Washington, D.C. 20500

Dear Mr. President:

TEE

JOINT COMMITTEE ON ATOMIC EHERGY

As Vice President and chairman of the Committee on

Privacy, you played an effective and active role in

probing and preventing unauthorized government invasions
With this in mind, I wish to register with
you. my grave apprehensions over just such a matter,
which affects every person in this country.
the F.B.I., criminal data files and transmission of
such information aroudd the country via computer

of privacy.

telecommunij.cations systems.

.

law enforcement entities.

of potential for abuse,

Certain actions of some Federal executive departments
seem to be aimed at obtaining control of all computerized
crime information flowing among state, local and Federal
In this regard, the F.B,I1. is
definitely playing a questionable role which may endanger
the privacy of any or all Americans. at any given time.

+ There is therefore a real possibility that by gaining
control of such functions and facilities, we may see
imposed upon the nation a national police force. '

The FBI's National Crime Information -Center (NCIC)
and plans for its expansion constitute a clear and
immediate danger which cannot be underestimated in terms
The NCIC Telecommunicatioms
System should not be expanded to permit megsage switching
for any purpose, particularly in light of the FBI's

It involves
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The President June 11, 1975

previous record and continued reluctance to cooperate
with Congress.

Not only has the F.B.I. sought to suppress Federal
aid to a nationally accepted, state and locally-managed
criminal justice telecommunications system (National
Law Enforcement Telecommunications System--NLETS), but
it has offered no justification for its attempt to
create a monopoly on functions performed at the Federal
level in these areas. The most serious issues raised
are as follows:

1) The Federal government has no Constitutional role
to provide data precessing or telecommunications
services designed primarily to satisfy state and
local criminal justice missions.

2) The Federal government should not manage or control
state and local telecommunications functions.

3) Should the F.B.I. be allowed to engage in message
switching, state and local criminal data system<
could be absorbed into a potentially abusive,
centralized communications and computer information
system under F.B.I. control.

4) Such a system under one controlcould be used to
monitor regular operations of state and local
law enforcement authorities, allowing Federal
authorities to exert pressure on those agencies.
Federal agencies could also gather data on
individuals te which government is not entitled,
violating the spirit of Federal privacy legislation.

5) An agency controlling a message switching capacity
could also engage in surreptitious intelligence
gathering. No system capable of central monitoring
of state and local operations should bhe authorized
until adequate safeguards are established. This
has not been the case up till now.

The F.B.I.'s record, as continually exposed to public
view since Watergate, does not justify reposing such power
and trust in it or any other Federal agency. Much concerning
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the PFBI's ahuses of power still remains to be revealed.
In light of this situation and your concern, I trust
you will act decisively and with djgbatch to disapprove
the FBI's request to sngage in form of message
switching, or to expand NCIC } anner.

John E, Moss
Member of Congress,

JEM:Ft
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THE WHITE HOUSE
WASHINGTON

July 11, 1975

Dear Mr. Congressman:

On behalf of the President, I would like to thank you for your

letter of June 11, The issue that you raise--expansion of the Ty
NCIC's telecommunications system to include a message switching
capability--is currently under review within the Justice Department.
Several agencies within the Administration have raised questions
regarding the implementation of such a system, mirroring your
concerns, These have been forwarded to the Department for
comment. I have also taken the liberty of forwarding your letter

to the Attorney General for his personal review.

I can assure you that the matter will receive the most careful
consideration before any decision is made. Onde again thank you

for your views on this matter.

fmes M, Cannon
istant to the President
for Domestic Affairs

ra

The Honorable John E. Moss
House of Representatives
Washington, D, C. 20515
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OFFICE OF THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C, 20530

July 16, 1975

Honorable John B. Moss
U.S. House of Representatives
Washington, D. C. 20515

Deax Congressman Moss:

Your letter dated May 27, 1975 to the Attorney General

requestlng answers to guestions concerning criminal justice
information systems has been referred to me for a response.

(1) Authorization to circulate the proposed limited
messSage switching implementation plan was granted the 7
Federal Bureau of Investigation in order to obtain comments
from those to whom it was circulated. It was. our hope that
circulation of the Plan to interested parties prior to
lmplementatlon would give us the opportunlty to beneflt
from their views. .

(2) The NLETS grant application for 1975'has been
approved subject to several conditions. The Department-
remains committed to NLETS and has no intention®of having
it superseded by the National Crime Information Center
(NCIC). We encourage NLETS' efforts to service state-to-
state requirements for messages between law enforcement
agencies. s

(3) The FBI is engaged in sw1tcﬁlng messages only to
and from Alaska as a courteby to NLETS which does not have
that capability. f

(4) The FBI is not preparing to engage in message
switching other than that as described in its Plan.

(5) Congress has been advised of the FBI's NCIC
operationg in appropriations hearings and in written
responses to congres51ona1~communacatlons. With respect
to the proposed lmplementatmon plan, interested membexrs -
of the Congress. were specifically requested to comment.
Furthermore, since 1930, when 28 U.S.C., §534 was enacted,
Congress has mandated that the Attorney General provide-
the type of information currently supplied through NCIC.

4
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As you know, the Plan provides for decentralization of
records now being maintained in Washingten, D. C. Limited
message switching would assist in implementing that
decentralization effort.

(6) Mr. Pommerening's letter of January 8, 1975 was
not intended to "interfere with federal assistance
specifically delineated by Congress to be under the sole
control of LEAA." Rather, he was ensuring that there was
-responsible coordination of federal programs in order to
avoid confusion and waste of scarce resources within the
law enforcement community.

If I am correct in inferring from the tenor of your
questions that you are concerned about the relationship
between NLETS and NCIC, let me allay some of those concerns.
At a joint meeting of the Boards of NLETS and NCIC in
Kansas City on June llth .and 12th, 1975, a joint resolution
was reached which defined more precisely the types of
messages which NCIC would handle if the message switching
plan were implemented. The spirit of that resolution is
that each organization recognizes the fundtional validity
of the other and defers to the other in its area of
operation. Enclosed you will find a copy of that resolution.

Sincerely,

4 iy ;‘r; qr.
puty Attorney General

Enclosure
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July 28, 197¢

The President
R The White House
Washington, D.C. 20500

Dear.Mx; Ereéiﬁent:

On June 11, 1975, I wrote you on one of the most
crucial issues confronting our country; proposed expansion
of the FBI's computer and telecommunications network to
include message switching capability. I regret that the
response I received, signed by James Cannon, A Presidential
Assistant, dated July i1, 1975 did not deal meanlngfully
with the issues involved.

In view of your previous concerns in this area, I feel
you would really want a more detailed response to. reach me.
There is substantial public evidence available t¢ show
that the FBI seeks a monopoly over Federal criminal data
and its transmission, rousxng*apprehensxons ‘that in this ’ |
manner the FBI could evolve into a national pol;ce force. ’

On May 27, 1975, I wrote the Attorney General, seeking
the praesent and pr03ected status of message switching. The
July 16, 1975, response fxom Deputy Attorney General Harold : .
Tyler states, in part: -

"The FBI is not preparing to engage in mesgage switching
other than that as described in its plan.”

This statement does not dovetail with information @
contained in the July 11, 1975, letter from My. Cannon,
indlcating that message sthching is, "currently under
review within the Justice Department *

-
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Under the already published plan, circulated by the FBI
April 14, 1975, the scope of proposed message switching is
all-inclusive, despite claims that initially it will be
limited. The central issue is whether there will be an
message switching at all‘of state and local criminal justice
information by any Federal agency, Just as a person should
not ‘tolerate a small cancer, so our society should not allow
limited message switching by the FBI or any similar organization.

The Justice Department is, according to Mr. Tyler's
response, pursuing implementation of the original plan for
limited message switching, Justice seems, therefore, to be
ignoring the status of the proposal as described by Mr. Cannon.
I would appreciate knowing if Justice is pursuing this course
with White House knowledge and authorization. I am enclosing
a copy of Mr, Tyler's response,

A substahtive expression of concern from you is critical.
I would deeply appreciate knowing your views on the following
questions, which were asked in my original letter but not
answered by Mr, Cannon's response,

! 1) Does the Federal government have a Constitutional
obligation to provide data processing or tele-
communications services designed to primarily satisfy
state and local criminal justice missions?

2) Should the Federal government manage or control state
and local telecommunications functions dealing: with
criminal matters?

3) could FBI message switching result in absorptlon of
state and local criminal data systems?

4) If the above is possible, would there be a potential
for significant abuse by an FBI-controlled centralized
system?

5) Could such a system be used to monitor state and local
law enforcement operations, allowing Federal pressure
to be exerted on these agencies?

»;
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6) Could such a system be used to gather data on
individuals to which the Federal government is not
entitled?

7) Could an agency controlling such a system engage in
surreptitious intelligence gathering?

8) Do any safeguards exist to prevent such activities?

Finally, Mr. President, although the July 11, 1975,
letter indicates that my concerns and letter have been

‘-
L 2

/

Enclosure : : T
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[From The Denver Post, June 4, _1975]
PoricE STATE FEARED : FBI RECORDS-PROPOSAL DENOUNCED

(i3y David Burnham)

WaSHINGTON—AR agency within the Justice Department has dgnounced a plan
by the Federal Bureau of Investigation for expanded communications and record-
keeping on the ground that the coniputerized system might lead to federal control
of the police. . .

"Phe blunt criticism of the FBI from a sister agency in the Justice I?epartm_ent
was made in a 19-page report of the Law Enforcement Assistance Administration,
made available to the New York Times Tuesday. .

It echoed similar complaints from the White House Office of Telecon_xmumca—
tions Policy, the Domestic Council’'s Committee on Privacy, and the chairman of
both the House and Senate constitutional rights subcommittees.

PLAN APPROVAL

Despite the wide opposition, the FBI reportedly still is aggressively seeking ap-
proval of its plan, and at least one White House official has registered a com-
plaint about a recent Justice Department action that he said appeared to push the
bureau closer to its goal.

In a second development concerning federal computers, the General Accounting
Office has recommended that the Agriculture Department be, prohibited from
going ahead with its $398 million eight-year plan to develop a computer informa-
tion system because it fails to guard the privacy of millions of farmers and
department employees whose names are contained in the agency's existing files.

In a third development, Deputy Defense Secretary David Cooke told a House
government operstions subcommittee Tuesday that dossiers the Army had com-
piled on Vietnamese-war protesters and other dissidents still might exist in fed-
eral intelligence agencies that exchanged information with the Defense
Department,

Cooke said the Army files, originally compiled in the late 1960s, either had been
destroyed or awaited orders for destruction, but that he was “relatively certain”
the information had been exchanged with other agencies such as the FBI, the
Central Intelligence Agency and the National Security Agency.

A copy of the report criticizing the FBI’s plans to broaden its existing criminal
justice infermation system—and the bureau’s lengthy response-—were made avail-
able to Rep. John Moss, D-Calif., after the lawmaker had made repeated demands
for them over the last 435 months, = i

The Law Enforcement Assistance Administration report said the existing Na-
tional Crime Information Center of the FBI raised many serious gquestions when
combined with the proposal to permit the bureau to enlarge its capability with a
technical improvement known as “autodated message switching,”

RAISES CONCERN

The report said the proposal to enlarge the ¥BI's computer capability raised
concerns over :

The development of the “big brother” system.

Reduced state input and control over security, confidentiality and use of state-
originated data.

Increased dangers resulting from use of nonupdated, and hence inaccurate,
centrally maintained “rap sheets.”

The report further said that “it is eritical to recognize that decisions in these
areas raise basic questions re:_ federal-state relations and the concept of
federalism.” i

I{ate lt_lst; year, in a letter to William B. Saxbe, then the attorney general, the
act‘mg d3recto1' of the White House Office of Telecommunications Poliey, John
Bger, said h.e geared the FBI expansion “could result in the absorption of state
and local eriminal data systems into a potentially abusive, centralized federally
controlled communications and computer information system.”

The specific subject of concern is an FBI proposal to add equipment that would
automatically switch local messages through the bureau's existing, National

N
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Crime Information Center. The center now provides law enforcement agencies
in one part of the country with information, such as charges filed and dates
when an individual was arrested, in another part of the country.

“Any agency controlling a message switching capacity” Rep. Moss said, “could
also engage in surreptitious intelligence gathering.

“No system capable of ceniral monitoring of state or local operations should
be aunthorized,” he said, “until adequate safeguards are estabhshed and this hag
not been the case up to now.”

"The FBI response to the criticism by ifs sister agency said the FBI had long
recognized the “sanctity of the privacy of the individual.” It insisted that it was
fully concerned with “security and privacy considerations.”

[From the Washington Post, June 5, 1975.]
2 PROPOSED FOR U.8. COMPUTER BANKS ON INDIVIDUALS HIT
(By Donald M. Rothberg, Associated Press)

Proposals for two federal computerized data banks that would contain milliong
of names were critized yesterday in Congress and within the administration as
being dangerous and unnecessary. ;

One, an FBI proposal to broaden an existing computerized criminal history
information . system linking police depaltments around the country, was de-
seribed by & White House aide as carrying the potential for violating “the spirit
if not the letter of federal privacy legislation.”

The other was a Department of Agriculture plan to purchase 4 $398 million
computer system to centralize department records thaf the General Accounting
Office said include “personal information on its employees as well ag on farmers’
incomes and financial positions.”

Rep, John B, Mosgs, (D-Calif.), chairman of the House Government Informa.-
tion subcommittee, made public the criticisms of both systems. Moss, who had
asked the GAO to examine the Agriculture Department proposal, forwarded the
GAQ recommendation that it be killed fo the chairman of the House and Senate
agriculture appropriations subcommittees. GAQ is a  congressional watehdog
agency.

Moss-also said he would oppose the FRI plan.

Among the documents made public was a letter dated May 12 from John Eger,
acting dlrector of the White House Office of Telecommunications Policy, to
Deputy A*torney General Harold R. Tyler JIr.

Bger wmte that the FBI proposal “could result in the absorption of state
and local eriminal data systems into a potentially abusive, centralized, fedemlly
controlled communications and computer information system o

“One basic concern,” he added, “is the threat posed by a system which could
be used by a federal law enforcement agency to monitor in detail the day-to-day
operations of state and local law enforcement authorities.”

Eger noted that only four states so far have been. willing to include their
crimipal history information in such a system, and he guestioned Whether there
was any need for it.

Another report critical ‘'of the ¥FBI proposal eame from the Law Enforcement

" Assistance Administration, the federal agency which has disbursed billions of

dollars in crime-fighting grants to state and locil governments.

The LBWAA study supported the principle of computerizing criminal history
records bt questioned whether. the information should be centralized under
federal control,

Maintaining such files in'independent state systems would *be inost effective
in satisfying law enforcement needs withotit undulyr,endangex ing 1nd1v1dun1
rights,” the LEAA study said.

In a memorandum, the FBI contended the LEAA had once supported its pro-
posal for a compuferized criminal history system and should continue to do so.

-The GAO report on the Agriculture Department proposal said USDA officials
began acquiring the new compufer system before they had deteumned their
needs.

The GAO noted that Congress became concerned because it had not been fully
informed of plans for the project and because the USDA data bank *could pose
a serious threat to the privaey of individuals, particularly since such 4 network -
might be expanded to link all government computers "

o
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[¥From the Washington Post, Nov. 11, 1975.]
LEvi HAuTs FBI PLAN 0N DATA .

Attorney General Edward H. Levi said yesterday he has shelved a controversial
¥BI proposal that the bureau take over computerized switching of messages
between state law enforcement agencies.

Levi said the department shares the concern of some critics who fear the comi-
munications network could threaten the privacy of criminal justice information.

Levi gaid he will take no action on the FBI request until Congress enacts legis-
lation regulating the exchange of computerized criminal history information.

He outlined his views in letters to Sen. John V. Tunney (D-Oalif.) and Rep.
Don Bdwards (D-Calif.), chairmen of the Senate and House Subcommittees on
constitutional rights.

[From Los Angeles Times, Juné 5, 1975]

FEpERAL, DATA BANKS—FOR CRIME, FARM RECOorDS: DATA BANK PLANS
‘ScORED As ENDANGERING PRIVACY

WasHINGTON {AP)-—Proposals for two federal computerized data banks that
would contain millions of names were criticized Wednesday in Congress and
within the Ford Administration as being dangerous and unnecessary.

One, an FBI proposal to establish a computerized criminal history informa-
tion system linking police departments around the country, was described by a
‘White House aide as carrying the potential for violating “the spirit if not the
letter of federal privacy legislation.”

The other was a Department of Agriculture plan to purchase a $398 million
computer system to centralize department records that the General Account-
ing Dffice said include “personal information on its employes as well as on farm-
ers’ incomes.and financial positions.”

Rep. John B. Moss (D-Calif.), chairman of the House government informa-
tion subcommittee, made public the criticisms of both systems.

Moss had asked the GAO to exumine the Department of Agriculture proposal
and he forwarded the GAQ recommendation that it be killed to the chairmen of
the House and Senate agriculture appropriations subcommittees.

Moss also said he would oppose the FBI plan.

Among the documents made publie was a letter dated May 12, from John Eger,
acting director of the White House Office of Telecommunications Policy, to Dep.
Atty. Gen. Harold R, Tyler Jr.

Eger wrote that the FBI proposal “could result in the absorption of state and
local criminal data systems into a potentially abusive, centralized, federally
controlled communications and computer information system.”

“One basic concern,” he added, “is the threat posed by a system which could
be used by a federal law enforcement agency to monitor in detail the day-to-day
operations of state and local law enforcement authorities.”

Eger noted that only four states so far have been willing to include their
criminal history information in such a system and he questioned whether there
was any need for it.

Another report critical of the FPBI proposal came from the Law Enforcement
Assistance Administration, the federal agency that has disbursed billions of dol-
lars in crime-fighting grants to state and local governments.

" The LEAA study supported the principle of computerizing c¢riminal history
records but questioned whether the information should be centralized under
federal control.

Maintaining such files in independent state systems would “be most effective
in satisfying law enforcement needs without unduly endangering individual
rights,” the LEAA study said.

In a long responding memorandum, the FBI contended that the LEAA had

once supported its proposal for a computerized criminal history system and '

should continue todo so.

The GAO report on the Department of Agriculture plan said the proposed na-
tionwide computer network containing the records of individual farmers should
be stopped at least until better planning is done.

The report recommended that the Teneral Services Administration “cancel the .

planned procaremant of automatic data processing equipment.”
The report said the Department of Agriculture should complete studies of its

<
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data processing and communication requlrements, the secunty and pmvacy prob
lems involved and an economic analysis. =

“Agriculture had not adeyuately considered secunty reqmrements that would !

reasonably protect personal or other sensitive information from unauthonzed
access,” the report said.

The GAO also criticized the department of failing to determine thé expected
user requirements of the system and the comparative ¢osts of using ‘existing sys-
tems or alternative designs.

Rep. Charles G. Rose (D-=N. C,) chairman of the House administration com-
puter subcommittee, called for an end to the project unless the department could
coine up with better justification.

In proposing the plan last year, the department said that the ready availability
of farmer records would provide national statisties for future farm programming
and on crop conditions as an early warning system for agricultural problems,

However, Rose gaid the department already had the information and that com-
puterizing it Wwis unnecessary and wasteful, .

[Prom The New York Times, June 4, 19751

IB.1's DATA PLAN ScCORED BY AGENOY: JUSTICE UNIT SAYS EXPANDED
CoMPUTER SYSTEM MIGET BRING CONTROL OF POLICE

(By David Burnham, Specml to The New York Times)

WASHINGTON, June 8-—An agency within the Justice Departmenr. hag de-
nounced a plan by the Federal Bureau of Investigation for expanded compu-
terized communications and recordkeeping on the ground that such a system
might lead to Federul control of the police.

The blunt criticism of the F\.B.X, by a sister agency in the Justice Department
was made in a 19-page report of the Law-Enforcement Assistance Administra-
tion, made available to The New York Times today. It echoed similar complaints
from the White House Qffice of Telecommunications Policy, the Domestic Coun-
¢il’'s Committee on privacy, and the chairmen of both the House and Senate Con-
stitutional Rights subcommittees.

Despite the wide opposition, the F.B.I. reportedly is still aggressively seeking

approval of its plan. At least one White House official has registered a com--
. plaint about a recent Justice Department action that he seid appeared to push
‘the bureau closer to its goal.

In a second development, the General Accounting Office hag recommended that
the Agriculture Department be prohibited from going ahead with its $398-million,
eight-year plan to develop a computer information system beeause the G.A,0.
said it did not guard the pnvacy of millions of farmers and department employees
whose names are contained in the agency’s files.

In a third action, Deputy Deferse Secretary David O. Cooke told a Houge Gov-
ernment Operations subcommittee today that dossiers the Army compiled o™
Vietnam war protesters and other dissidents might still exist in Federal intelli-
gence agencies that exchanged information with the Defense Department.

Mr, Cooke said the Army files, originally compiled in the lste niveteen-sixties,

either had been destroyed or awaited orders for destruction but that he was
“relatively certain” the information had: been exchianged ‘with other agencies
such as the INB.I, the Central Intelligence Agency and the:National Security
Agency.

A copy of the report cmtmlzmg the F.B.L’s plans to broaden its criminal jus-
‘tice information system-—and the bureau’s long responsé—were made. available
to Representative John E. Moss after the California Democrat had made re-
peated demands for them over the last four and a half months, ;

The Law Enforcement Administration report said the present National Orime
Information Center of the F.B.1. raised many serious questions when combined

with the proposal to permit the burean to enlarge its eapability with a technical .
. improvement known as “sutomated message smtchmg "

The report said the proposal raised concerns over “(a) the development ofthe

.. ‘Big Brother" systent; (b) reduced state input and control over: security, o

ﬁdentmhty and use of state originated data and {c). inerpased dangers resulting’

from use of n(mupdated and hence indceurate, centrally maintained ‘rap sheets.’”
The report said, “It is crifical to recognize that decisions in these areas raise

“basie-questions re: Federal/stafe relations a‘nd the concept ot federalism "

s ehnl
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1t added that “in this connection it is significant to note that the importance of
preserving state and local control over law enforcement responsibility has been
specifically recognized within the executive branch by Presidents Johnson, Nixon
and Ford.”

Late last year, in a letter to William B. Saxbe, then the Attorney General,‘_ the
acting director of the White House Office of Telecommunications Policy sai¢ he
feared the F.B.I. expansion “could result in the absorption of state and l¢cal
criminal data systems into a potentially abusiye, centralized, federally controlied
communications and computer information system.” )

The specific subject of concern is an F.B.I. proposal to acquire equipment that
would automatically switch local messages through the bureau’s existing in-
formation center. The center now provides law enforcement agencies in one part
of the country with such information as charges filed and dates when an indi-
vidual was arrested in another part of the country.

Crities contend that if the center is given the ability to switch messages auto-
matically it will mean the demise of a long existing arrangement under the con-
grol of the 50 states known as the National Law BEnforcement Telecommunications

ystem.

Representative Moss said that should the Justice Department give the F.B.I.
the message switching equipment it “could be used to monitor the regular opera-
tions of state and local law enforcement authorities, allowing Federal authorities
to exert pressure on these agencies.”

“Any agency controlling a message switching capacity,” he added, “could also
engage in surreptitious intelligence gathering. No system capable of central
monitoring of state or local operations should be authorized until adequate safe-
guards are established, and this has not been the case up to now.”

The 87-page F.B.I. response to the report said that the criticism suggested
“that security and privacy considerations are not of primary concern to the
IB.L in its development of the computerized criminal history program.” “The
F.8.1. has long recognized the sensitivity of the computerized criminal history
data and the sanctity of the privacy of the individual,” it asserted.

On May 16, the head of the White House Office of Telecommunications Policy,
Mr. Eger, criticized the Justice Department for publishing in the Federal Register
proposed regulations that said the F.B.I. “shall operate” the National Crime In-
formation Center “and any message switching which is authorized by law or
regulation.”

In g letter to Harold R. Tyler Jr., the Deputy Attorney General, Mr, Eger said
he was “dismayed” by the order in the Federal Register.

“I bhelieve that it is premature and inappropriate for the Department of Justice
to appear to have disposed unilaterally of these issues by promulgation of the
regulations in their present form,’” he said. . . !

Spokesmen for both the Justice Department and the F.B.I. insisted the lan-

guage in the proposed regulation merely approved message switching if and
when it was authorized. )
- Concerning the proposed Agriculture Department computer, the General Ac-
counting Office accused the department of moving ahead on the $398-million
project without determining if it was needed, how much money it would save
and whether information stored in the computer would be kept on a confideniial
basis. .

The G.A.O., the investigating-agency of Congress, said none of these determina-
tions had been made by the department although they were required by Govern-
ment regulations. :

The G,A.0, recommended that the project be canceled.

Mr. Moss. Mr. Attorney General, at the time those of us in the
Congress who were apprehensive over a repetition of this attempt
sought to and obtained assurance that before any tentative permission
for even limited message switching was granted, we would be granted
the courtesy of appropriate notification ahead of time. "

At this point in the record, Mr. Chairman, I offer for insertion
a memorandum of May 19, 1977, from -Deputy Attorney General
Flaherty to FBI Director Kelley. In that memorandum Mr. Flaherty
grants approval for limited message switching relating to the NCIC

files and to and from remote localities, including I believe a tie-in with-

the Canadian system. - :
/. ‘

S
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I would offer that as exhibit No. 8.
Mr. Prever. Without objection, this is marked as “Exhibit No. 3.”
[Bxhibit No. 8 follows:]

Exmirr No. 3

[MEMORANDUM]

May 19, 1977.

To: Clarence M. Kelley, Director, Federal Bureau of Investigation.
From: Peter F. Flaherty, Deputy Attorney General.
Subject : Megsage switching.

The Attorney General has referred for my consideration your memorandum
dated April 5, 1977 requesting approval of message switching through the Na-
tional Crime Information Center (NCIC) which is unrelated to the Computerized
Criminal History (CCH) application of NCIC, - . Co

You advise that the authorization of non-CCH message switching through
NCIC will provide Federal agencies and localities such as Puerto Rico with a
cost-effective vehicle for gaining access to the National Law Enforcement Tele-
communications Systems, Ine. (NLKTS) in Phoenix, Arizona. It is my under-
standing, for example, that there is a pending request from the Police of Puerto
Rico to access NLETS through NCIC. If access through NCIC is not permitted,
Puerto Rico will be required to install a separate line to NLETS at an annual
cost of $48,000. In addition, the Naval Investigative Service, the Law Enforce-
ment Division of the U.S. Army and the Drug Enforcement Administration have
expressed inferest in gaining access to NLETS through NCIC. Authorization of
aon-CCH message switching would also permit the transfer of information be-
taveen the United States and the Canadian Police Information Center in Ottawa,

anada. @

The Department’s Systems Policy Board and the NCIC Advisory Policy Board
have endorsed the NCIC applications for which you sought approval in your
April 5, 1977 memorandum, :

Therefore, message switching applications over the NCIC network are ap-
proved for (1) switching messages relating to NCIC files unrelated to CCH and
(b} switching messages at the request of NLETS to and from remote localities,
such as Puerto Rico. This approval should not be construed to authorize the
switching of CCH messages. ‘

Mz, Moss. Mr. Attorney General, have you ever seen the memo from
Deputy Attorney General Flaherty allowing message switching ?

Mr. Brin, No; but I have been told by Deputy Attorney (eneral
Flaherty what was in it. I did not know about it until I saw it in the
newspaper. I came back up here Monday and asked about it. That. is
the first I knew of it. .

T also know—I want to say this now because I do not want to get
crossed up with another committee of the Congress—that Deputy At-
torney General Flaherty did have some discussions with Congressman
Edwards in the Judiciary Committee. They have jurisdiction over this
subject and I do not want to have any problem with them because I am

. over here answering questions to you, They apparently have preempted

this subject, or they think they have. ;

Mr, Moss, Sir, I would suggest that the precedents 6f the House
would indicate that the Commaittee on Government Operations has an
overlapping and.concurrent jurisdiction in almost every area of ac-
tivity of government, but it has always exercised that jurisdiction as
though it in every sense was equal to any other committee having
jurisdiction. ‘ ’

Myr. Berr. I am not refusing to answer, you understand.

Mz, Moss. I realize you are not. I wanted to explain that, General
Bell, only for the purpose it is always raised or perhaps raised more
frequently in this committee than any other committee-of Congress.

b
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Mr. Berr. This is not an uncommon thing; we are under 19 subcom-
mittees and 12 full committees of the Congress.

Mz Moss. I realize that. ) o

Mr. BzeLr. So it is quite a job to keep up with all the separate juris-
dictions, but I can see that there would be overlapping jurisdiction on
this subject. ]

Mr. Moss. I believe the initial inquiry on this matter of message
switching originated through this committee back in 1975.

My, Berr. I see. )

Mr. Moss. Therefore, there is a longer history; I believe, however,
that Mr. Edwards of California was one of the Members who had pro-
tested and had the assurance from the Department of Justice there
would be no resumption without first informing the concerned Mem-
bers of Congress.

Were you aware of the fact that the 1975 request of the Department
was——

Mr. Berr. I was not. I can say that there would be no resumption
in the sense of taking over from the States, of displacing thé¢ opera-
tion that the States have in Phoenix. I have reason to believe that it
may also be financed by us. L

Mr. Moss. You are correct, and that is the NLETS system, which is
partially financed by the Federal Government. The States have long
resisted in & majority of instances the switching through the FBI
system, preferring to have it through the system which has been estab-
lished with the cooperation of the LEAA, and with, particularly, the
funding assistance.

Mr. Bern, I understand Puerto Rico and Canada are involved in
this latest episode. .

M. Moss. Puerto Rico and Canada are involved.

Mr. Berr. Is there some other country or State?

Mr. Moss. There is a report of the Comptroller General on Interpol,
which suggests that they are there, by the moving of material into
countries such as Canada, that because of agreements that exist at
Interpol that even the Communist countries could have access to the
material made available through the NCIC system, because of its avail-
ability to other nations than the United States.

Mr, Berr. I know nothing about that.

c Mg'._Moss. Interpol includes some of the countries behind the Iron
urtain.

Mr. Berw. I do not know anything about any of this, but it does not
make any sense to me to tell Scotland Yard that they have to go to
Phoenix, Ariz., to deal with some American States to get some in-
formation. It seems to me we have to have a national office that they
can go to. I think the ‘Canadians would have a right to come to the
FBI. That does not mean that the FBI is going to have a system. They
have to connect to the States themselves. They are just a conduit.

I can understand that when you are dealing with foreign nations.
Now if we were trying to displace the States, that would be some-
thing else. But I probably ought not to make any kind of judgment
on this without knowing more about.it.

Mr. Moss. Well, I would not want to press you, sir, if you feel at
the moment that you would prefer to have a_ fuller opportunity to
study it; I would be perfectly willing to consider the alternative of

L
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submitting to you for more careful consideration a list of questions
which I do feel bear importantly upon this subject, and I think it is
a subject where ‘e would not, in discussion, find ourselves very far
apart. ,

Mr. Bewr. Yes; I think it probably would be better to let me answer
in writing.

Mr. Moss. Mr. Chairman, I ask unanimous consent that I may then
submit to General Bell the questions relating to this subject and that
th@ytbe included, together with the response, in the record at this

oint.
P Mr. Preyer. Is there any objection to the unanimous consent re-
quest? If not the request is granted.

Mz, Bern. All right. We will get back to you.

[The questions and answers follow:]

o
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June 9, 1977

Honorable Griffin Bell «
Attorney Generxal of the United States
Department of Justice

Washington, D.C.

Dear Mr. Attorney General:

. ‘In accordanca with our exchange and agreement at the Government
Operations Committee hearings of June 9, I am enclosing the memoranda
and questions that I was going to ask you,,/ It is my hope that you
will respond as quickly as possible, an@/fhat after consideration of
the issues involved, revoke the limitpd/message switching authority
permitted by Mr. Flaharty.

.

7

John E. Moss
Membex of Congres:

JEM:FSd
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QUESTION SHEET CIiE 2

.

QUESTION #1 ~ Mr, -Attorney General, have you ever seen the enclosed memo
before, allowing message switching by the FBI, and wexre you
consulted before such permission was given?

QUESTION #2 -~ Did you know that members of the House and Senate had
vehemently opposed such permission previously, and that partial
permission the FBI sought in 1975 had been denied? !

QUESTION #3 -~ Did you know about assurances given those opposing FBI message
switching...that there would he appropriate Congressional
consultation and information before any such permission was ®
granted? . i

~ Were you aware of Mr. erty’'s intentions and actions
UESTION #4 ~ Wi ¥ £ Flaherty's intenti d actions?

{

What guarantee i3 there that raw data on individuals will not
be sent around the U.S. and to other nations under Flaherty's
pexmission?

QUESTION #5

QUESTION #6 - Under Flaherty's memo, data from this country will be made
available to Canadian authorities. We know from the recent
GAO xeport on Interpol that U.S. data is being abused and used
we know not how by Interpol. What controls can and will be
placed over the Canadian system to ensure a’ =quate protection
and privacy of data? .

QUESTION #7 -~ Will persdnal data on Americans ke sent abroad under-Mr,
Flaherty's memo and the authority it grants? o

QUESTION #8 - Will the Canadians have access under the National Law Enforca~
: ment Telecommunications System to U.S. Motor Vehicle Bureau
£iles?

QUESTION 49

It is alleged that Flaherty's memo will grant the FBI a
message switching monopoly.: Would you agree with such a claim?

QUESTION #10- Most qualified observers believe limited message switching is g
a first step. That as the system become fully utilized, there
will be a demand for added computer capability. %hat this
will lead to other types of message switching. Do you feel
that this widely held theory is corxect?
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QUESTION
QUESTION
QUESTION
QUESTION

QUESTION

QUESTION

#11 ~

#12 ~
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What is to prevent the FBI from including in their message
switching information from their computerized friminal history
file? : :

What is to prevent the FBI from using its message switching

. monopoly to withhold data from law enforcement people it has

poor relations with? Wouldn't the threat of data withholding

~give that agency de facto veto power over all law enforce-

it12a -~

#13 -

$#14 -

15 -

#16 -

#17 -

#18 ~

#19 =

ment professionals?

If we shave data with Canada, how can we refuse the requesSts
for data sharing that inevitably will come from other nations?

National Law Enforcement Telecommunications System is a state-
supported alternative to NCIC. Won't Flaherty's memo lead

to NLETS virtually going out of business, leaving FBI and
Justice with sole contrel over all criminal telecommunications?

Presently the states have some céntrol, through NLETS, over
criminal telecommunications, Shouldn't we jealously pre-
serve their share of this work?

NLETS works through a common ¢arrier, where I have other juris-
diction. What effort is Justice making to guarantee greater
state participation in these systems being developed by FBI

and Justice?

Shouldn't there be constant Congressional oversight of such
activities? o

Kfter all the revelations of recent years, do you feel there are
adequate safeguards against improper release of criminal data
on individuals?

Do these safeguards protect individuals against unwarrénted
surveillance?

Have you ever heard of a procedure known as “Flaggi‘ng?"‘

As I understand it, flagging consists of marking, or flagging,
certain files on individuals. For one reason or amother, there
is an institutional interest in them. They may be long~

haired youngsters. Or civil rights activists. Or professors of
romance languages. Or Congressmen. Or judges. And whenever

a computerized inquiry on an individual is received, in a
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QUESTION SHEET NUMBER THREE

QUESTION #20 - po you feel that illegal surveillance of Americans could
be one end product of message switching by the FBI? -,

QUESTION #21 - po you think, sir, that some observers , especially in light
of past disclosures and unanswered questions about the FBI,
have a right to feel that we may be on the road to a national
police force? To wholesale privacy invasion?
- QUES“ION #22 ~ Are you awaxe that Mr. Flaherty is seriously and presently
congidering granting authority for interstate message switching
using individual criminal histoxy files in the FBI's com-

puters? B
- Enclosed please find a May 19, 1977 memo from Deputy Attorney General to
Flaherty to FBI head Xelley, stating this equation in the clearest possible

words.

QUESTION #23 - The accusation has been made time and again that the ¥BI has
. and does maintain dossiers on members of the House and Senate. !
Has this been true in the past and is it going on today?

QUESTION #24 - I understand that fingerprints are required vhenever a citizen
. .xequests full disclosure of his or her files, information,
rap sheets, ete., under the Freedom of Informata_on Act?  Is
» this true?
QUESTION #25 - Do you feel such a policy is necessary? Even when full data
on.the individual's personal life in the’ form of vital sta-
tistics is provided?

& B . . 5
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. " THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C. 205230

Honorable John E. Moss
United Statezs House of Representatives
Washington, D, C. 20515

Deaxr Congressman Moss:

Attorney General Bell has asked me to respond to your
lettéer of June 9,+1977, in which you asked some specific
questions. This letter will answer in a general way some
HEf your guestions, and more specific answers will be forwarded
if you so desire. N

We are aware that corcern has been expressed with regard
to the FBI computer files relating to computerized criminal
histories, a program origianlly funded through the Law :
Enforcement Assistance Administration.. After my confirmation
I was asked to handle a request initiated by Director Kelley
that the FBI be permitted either to terminate its involvement
in the CCH program or to de¢entralize the present program
by transferring data from oneé law enforcement agency to
another through what is referred to as message switching.

This request was originally made to former Attorney
General Levi in the Spring of 1976, but no action was taken.
After reviewing the questions involved with representatives
of the Attorney General's staff, LEAA, the FBI and others,
and after receiving the recommendations of an internal

.Department -of Justice review committee, I advised FBI Director

Kelley that the CCH program should be continued without
message switching. . In oxder to service Puerto RlCO, Canada
and certain Federal agencies, I gave limited permission for
the FBI to switch non-CCH messages through the National

Crime Information Center between those agencies and to switch
messages at the request of the National Law Enforcement
Telecommunications System to and from remote localities such
as.Puerto Rico. Your office received a copy of my memorandum
of May 19, 1977 to FBI Director Kelley in which I explained
the limited scope of the permission. This has never been
implemented, however, and I have placed the entire matter

on hold, as you know.

¥
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.. We are carefully studying the question of the role of
the Federal government in law enforcement telecommunications.
To that end, my staff has had preliminary contact with
members of your Committee staff, including Mr. Frank Silbey,
and others interested in this guestion, and I have recently
met in Tucson, Arizona with Mr. C. H. Beddome, Executive
Director of NLETS. I would be glad to brief you on our
findings once. our careful review of thls matter has been
completed.

With regard to your gquestions about Interpol, responsibility
for this agency is now within the Department ¢f Justice under
ny jurisdiction. We have reviewed the GAQ repoxrt on Interpol,
which recommends that our Interpol office should reguire
more specificity from reguesters before releasing information
in many cases, that only information requested should be
forwarded, and that we should require more information from
the reguesters relative to the ultimate disposition of the
cases for which information is requested. We have adopted
the recommendations of the GAO report as found on page 40.

(We have informed Congress of this fact by letter of June 8

+0 Congressman Edward I. Koch of the Committee on Appropriations,
Subcommittee on Foreign Operations. A copy of -that letter is
attached.) Finally, with regard to the procedures for release
of information,; Freedom of Information and Privacy Appeals. .

. are also.under the jurisdiction of the Office of the Deputy -

Attorrey General. We are making every effort consistent

-with the policy of President Carter and Attorney Genergl Bell,
“to release as much information as possible where no demonstrable

harm will result. At the same time, we are mindful of the
need for-protection of the privacy of third partles. No
information is released through Interpol which is not
carefully screened by the Interpol staff and by the 1ssu1nq
agency.

I hope that this will answer to some extent the questions
you have raised in your letter of June 9, 1977.

0 - Sincerely,

. i wm44““_~
: \ &/“"/7 21/ ,/j,; ”—7
) Peteer. Flaherty <;7—f*

>

Attachment




42

Mr. Moss. Certainly. '

Mr. Preyer. Thank you, Mr. Moss.

Mzr. McCloskey ¢

Mr. McCroskey, Thank you, Mr. Chairman.

Mr. Attorney General, back in 1970 a group of people convened
under the chairmanship of one Tom Huston in the White House to
discuss dealing with domestic dissidence on the Vietnam war.

The document that evolved out of that conference, which was at-
tended by top people in the Defense Intelligence Agency, represent-
ing the armed services, the CIA, and others, were to be presented to
the President with the following options: (1) to monitor the interna-
tional communications of U.S. citizens; (2) to intensify the electronic
surveillance of domestic dissenters in selected establishments; (3) to
read the international mail of American citizens; (4) to break into
specified establishments and into homes of dissenting domestic dis-
senters; and (5) to intensify the surveillance of American college
students. . :

All or most of those activities were clearly illegal, but the illegality
was acquiesced in by all of the individuals present representing the
top agencies of our Government.

Thereafter, the Department of Justice learned from the Senate
select committee of the extent of the 0T A mail opening operations and
in late 1976 or early 1977, the Justice Department made a report at
the request of the then Attorney General determining not to prosecute
the CIA mail opening operations.

I want to quote to you some of the language from that report and
ask you the difference between the report and its recommendations,
and the situation as to the prosecution of FBI agents for breaking
and entering. ;

Part of the language in the report on mail openings reads as follows:

Although the Department is of the firm view that activities similar in scope
and authorization to those conducted by the CIA between 1953 and 1973 would
be unlawful if undertaken today, the Department has concluded that a prose-
cution of the potential defendants for these activities would be unlikely to
succeed because of the unavailability of important evidence and because of

the state of the law that prevailed during the course of the mail openings
program. :

It would be mistaken to suppose that it was always clearly perceived that

the particular mail opening programs of the CIA were obviously illegal. * * *

It was until recent years by no means clear that the law and, accordingly, the
Department's position, would evolve as they have. A substantial portion of the
period in which the conduct in question occurred was marked by a high degree
of publie concern over the danger of foreign threats. The view both inside and,
to some extent, outside the Government was that, in response to exigencies of
national security, the President’s constitutional power to authorize collection of
intelligence was of extremely broad scope. * * * Applied to the present case,
" -these circumstances lead to reasonable claims that persons should not be pros-

ecuted when the governing rules of law have changed during and after the
conduct that would give rise to the prosecution. They also would support de-
. fenses, such. as good faith mistake or reliance on the approval of government

officials with apparent authority to give approval * * * The issue involved in
these past programs in the Department's view [Department of Justice] relates
less to personal guilt than to official governmental practices that extended
over two decades. In a very real sense, this case involves a general failure of
the government, including the Department of Justice itself, over the period of
the mail opening programs; ever clearly to address and to resolve for its own
internal regulations the constitutional and legnl restrictions on the relevant
aspects of the exercise of Presidential power. The actions of Presidents, their
advisors in such affairs, and the Department itself might have been thought to
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support the notion that the governmental power, in scope and manaer of ex%rcise, ’

was not subject to restrictions that, through a very recent evolution of the la
and the Department’g own thinking, are now considered essential. In such cig
cumstances, prosecution takes on an air of hypoerisy and may appear to be the
sacriﬂcerot a scapegoat—which increases yet again the likelihood of acquittal.
. Whe're a prosecytion, whether successiul or not, raises questions of essen-
tial fairness, and if unsuccessful could defeat the establishment of zules for
the future, the Department's primary concern must be the proper operation of
the government for the present and in the future. The Deparfment of Justice
has concluded therefore that prosecution should be declined, -

My problem, Mr, Attorney General; is in Jooking at the breaking
and entering considered in the Huston report of 197 0, along with the
illegal CIA mail openings, where the Department of Justice chose
not to prosecute those who opened the mail illegally, but now has

chosen to prosecute at least one individual who allegedly broke in
and entered illegally. SRR

I wonder if you could comment on the distinction between the De-

partment of Justice’s report in the case of the illegality by the CIA;

and the alleged illegality by the FBI? - :

~ Mr. Beur, Well, I am hard put to comment because of the continu-

ing investigation in the FBI matter. - T
Mr. McCrosgsy. If for any reason, Mr. Attorney General, a candid

answer in your judgment would require that we go into exccutive

session, I would be glad to somove.  ~
Mr. Berr. Let me read a statement that I want to make on the

Kearney case and then we will se¢ where we stand. I could read this -
in this room. I do not think it answers your question, but I think it o

probably would be well to read this much anyway. «
Mr. McCrosgey. I really do not want to address the Kearney
case. I appreciate the difficulties in commenting on an individual
case. .
Mr. Berzr. You just addressed it by the question you asked me.
“You asked what is the difference between theny. .
Mr. MoCrosgry, I suppose that is correct. Please continue, sir.
Mr. Berx. So that is why I am hard put to answer, ‘

Let me read this little short answer about the Kearney case because

there has been so much speculation about it, : )

News accounts both before and after indictment of former Special
Agent John Kearney on April 7 have raised speculation about the
Federal Bureau of Investigation and several individual FBI agents.
Because of these news reports and the reactions to them, T have de-
cided to make the following brief statement on the matter:

T cannot and will not comment on the merits of the Kearney case,

nor on the particulars or details of the investigation. To do so woul

impinge on the principles of grand jury secrecy and fair trial rights

and the proper administration of criminal justice.

 The investigation relating to alleged acts by some Bureau‘agenfcs;
“in New York concerning Weathermen fugitives was begun by my
predecessor over 12 months ago. It was assigned to a special task force

of Civil Rights Division 1a.wgers under the direction of the then As-
sistant Attorney General for Civil Rights,

By March of this year, that is, 2, little,more than a month after

T came into officé, the investigation had encompassed more than 10
weeks of testimony before grand juries in New York and Washing-
ton. I received my first full report on the case in late March, The

gLy
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%
investigation relates principally to alleged activities in the years
1971 through 1974, in New York and Washington, D.C. ,
The normal statute of limitations prohibiting prosecution after
- the expiration of 5 years from the activity in question of course ap-
‘plies to this investigation. Therefore, timely reviews and decisions
with regard to grand jury actions had to be made on certain sub-
stantive charges of illegal wiretapping and certain charges for con-
spiracy to wiretap illegally. These reviews and decisions were con-
ducted,-and I personally participated in them., :

I remain fully satisfied that the proper courses of action have been

“taken. Since then the investigation by the task force has continued
under the direction of the Assistant Attorney General for the Crim-
inal Division and myself. In other words, we have new people run-
ning the investigation.

~ There are now two aspects in the entire matter:

One, I have under review and consideration the question of further
proceedings before the grand jury in New York.

Two, I have authorized continued investigation in the District of
Columbia to look into matters relating to those before the New York
grand jury. ‘

I should have made that 2 little clearer. We do have a grand jury
in Washington.

To elaborate on these two aspects and to discuss the relationship one
bears to the other could only contribute to the range of publicity at-
tached to this case and to the detriment of those involved. No one. cén
accurately predict how long it will take to complete this process, but
I can assure you that the investigation will be pursued thoroughly
to proper conclusions, _

I wish to state that the reviews and final determinations of the De-
partment of Justice will be based on the facts disclosed and the law
applicable to those cases, whatever those facts may turn out to be.

I plan to make no further statements on this matter at this time, nor
to discuss the details of this investigation at any time before its
compietion. :

aving said that, I would add that it is obvious from this state-
ment that I did not consider that the investigation was complete, and

T am seeing to it that it is completed. It is wide ranging. ;

The CIA matter you spoke about, the decision not to prosecute, I
believe was made on the 17th or 18th or 19th of January. At any rate,
I remember I was in the Senate in confirmation hearings when it was
made; it was before I took office. I have studied that report, though. I
%udied it before I authorized the indictment of former Special Agent

earney. o

So I {hink you could infer from that that I thought there was some
difference, But if I try to go into the differences I am afraid I will

“touch on the merits of the case. I do not know that I can do that even
in executive session. I had an experience not so long ago where I had

to get some information from a grand jury in New York about some- -

body being considered for a high post in the Government. I decided
I could not even give it to another member of the Cabinet without a
court order. I got a court order and was able to give it to the other
person.,

I think I would have been authorized to give it to the President
in his chain of command up from the U.S. attorney, but if I had
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done that T would have bypassed this Cabinet officer. So I sought
a court order and I was able to get the court order.

I think if you feel that you need to know details, I will try to get
a court order and tell you in executive session.

Mr. MoCrosgeY. Mr. Attorney General, I'do not want to ask you
to obtain a court order. The most important part of your job, and I
think it might be the most important job of the President of the
United States, is to restore the faith of the people that justice is beyond
political infhience. ‘

Anything that we might suggest as to what is right or wrong at this
stage would be an attempt to exert political influence on what should be
your discretion alone. But I would like to say that the language in
this report I have read to you seems to me to be correct. The appearance
of fairness in prosecution must mean that no distinction should be
made between the various kinds of crime that apparently were counte-
nanced at all levels or at the top levels of our Government over a period

of years, and the ultimate test will be the demonstration, when the

current prosecutions are terminated, that there has been some
difference—— ,

Mr. Bewr. Right.

Mr, McCroskey [continuing]. Between the basis for declining to
prosecute in the CIA illegal action and making the decision to pros-
ecute former FBI Agent Kearney. . ,

Mr. Bers. I think, Congressman, what you have said certainly re-
flects the feeling of fairness or unifairness that the American public
has about this case. My mail runs so heavy in favor of the agent that
it is almost unbelievable. One time it was running 100 to 1 in favor
of Agent Kearney. S

So what you are saying I think reflects the views of the American
people. All that mail was not generated. A lot of it was just mail from
plain people who just wrote in long, thoughtful letters.

Mr. McCrossry. I think I have exceeded my time. Thank you.

Mr, Prever. Thank you, Mr. McCloskey.
Mz, Harrington? '

Mr. Harriveron, Mr. Bell, there are two areas that T would like

to ask your views on; they both are fairly general.

One is based on a critical assessment of your office to date by Wil-
liam Safire in this week’s New York Times, and it relates really to
where Mr., McCloskey was going, in part, with you. .

Perhaps you could briefly indicate what your attitude is going to be
in terms of the Central Intelligence Agency and the apparent criti-
cism, the duality of standards and approach within your Department
as far as prosecution of a variety of activities, This is notwithstanding
the narrower decision not to prosecute in areas that huve heen the sub-
jeet of this committee andother committees’ concern in recent years.

Perhaps the best way to end my question is to ask if you would com-
ment on that implicit criticism contained in the Safire article ag far
as the relative approaches taken to the FBI and the CIA, notwith-

standing the decision made prior to your taking office to forgo prose~ -

cution gs far as mail opening.

Mr. Bern. I read the Safire article and I wonder if you could point

o

me to the partof the article you want me——

Mr. Harriveron. I thonght I was, in my own cirenitous fashion. I ¢

would be glad to try again.
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Mr. Berr, I missed it.

Mr. HarrineToN. I am asking for a policy statement on matters that
are not covered in the earlier Justice Department memorandum that is
obviously net yours to necessarily defend, involving the Central Intel-
ligence Agency, matiers of the kind that involve the former Director
of the CIA which have been pending for some time; and matters in-
volving general areas, either known or unknown at the present time,
that could involve the violation of existing laws.

Mr. Berr. Well, the Safire article, among other things, said that the
Vice President appointed four lawyers here in Washington to run the
Justice Department. Of course there is utterly nothing to that.

Mr. HarrineToN. I thought I would leave the reference to the
“Gang of Four” out and get to your views on the CTA.

Mr. Brru. He said that I was spending all my time worrying about
being sued,

Mr. Harringron. I thought T would leave that out too and get right
down to the question of what we can get by way of a statement by you
on how you will deal with the question of the CIA.

" Mr. BEn. Misconduct of Government people?

Mr. HarriveroN. Right. ‘

Mz, Beur. I will tell you exactly how I will handle it. T will handle
it as T am handling the FBT break-in case; I am proceeding to get the
facts and to take action. I have not condoned any law violation.

T would not handle that case today as it was handled last year. As
an example, we had a complaint in the last 2 or 3 weeks about the FBI.
I referred it to Mr. Shaheen’s Office of Professional Responsibility. He
has investigated it and is in the process of doing so.

_~ When he finishes, if there is any cause to believe that the FBI has
done anything wrong, we will decide whether it should be handled
administratively or through some internal sanction system or whether
it should be referred to the Criminal Division. The likelihood is that
there will turn out to be nothing to the complaint, Mr. Shaheen han-
dled more¢'than 150 complaints last year and very few of them turned
out to have any merit. : )

It is important, though, that the American peaple have a place to
complain, that they know they have a place to lodge a complaint, It is
important that we take action once we get a complaint. ‘

So if the FBI break-in case began now, I would send it to the Office
of Professional Responsibility. After that, if it appeared that it ought
to be done, T would refer it to the Criminal Division, which might pre-
sent it to a grand jury. That would be a routine way of handling it.
This case was not handled in a routine fashion when it was sent to the

Jivil Rights Division.

Today, if somebody refers something to me about the C1A, NSA,
any of the other intelligence agencies—or indeed any wrongdoing in
the Government that anybody refers to me—we will handle it in a
routine open way, open to the extent that we can tell about it while
the investigation is going on. :

Mr. Harrmvaron, Let me try to——

Mr. Berr. We will haye no coverup of any sort. I would not be a
party to anything like that. We will enforce the investigative tech-
niques and the law in an evenhanded way. Everybody is going to be
treated the same. )

Yo~
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Mr. HarringToN. Let me go to a somewhat more specific concern
that may be helpful in dealing with the CIA question. I am a member
of a subcommittee of International Relations, which is dealing with
the question of the CIA, Korean CIA effort, in conjunction with its
government, to influence U.S. policy toward the Government of Korea.

I never, and I stress that word, in conversation with the staff heard
that there has been less than fervent cooperation to date on the part
of the Justice Department with that staff in attempting to assemble and
coordinate information that may have been developed as a result of
ongoing activities conducted by the Justice Department in this area.

Could you give us, both as it affects that subcommittee initiative and
~ the ongoing Ethics Committee, inquiring in a narrower way into
Members’ conduct, a statement of yours as to what your policy will be,
particularly as it would reflect the transfer of information gathered in
the course of your own investigation ? ‘

Mr. Brir. I have met with Chairman Flynt of the Ethics Committee.
I did not know anybody thought we were not cooperating, It is news
to me. I am quite surprised at that.

Mr. Harrmveron. That is not the subcommittee I referred to in my
beginning. I am referring to the subcommittee headed by Congressman
Don Fraser, dealing with it from the foreign relations perspective.
Committee Chairman Flynt is dealing with it from the point of view
of the House membership, its conduct and propriety.

Myr. Bevn. I do not know about that. I thought you had reference to
the Ethics Committee. ' "

When I first came, I would read in the newspapers almost daily}))
something about the CIA investigation and the number of Congress-{/
men invoived. I became very disturbed that the numbers varied so
greatly; at one point the number was so high as almost to indict the
entire House in the public’s mind. ‘

So I gathered together the staff‘that was handling the case to find
out why it was taking so long. I ordered them to give me a full report,
to try to terminate the matter within 6 wweeks. That turned out to be a
mistake. A lot of people criticized me for rushing; they said I was

‘rushing so much I was trying to cover up things.

After T met with the lawyers handling the matter, T realized that it
was a very difficult matter to develop because it involves more than one
country, indeed several. They are working hard on it. I am keeping
close tabs on them. I would say I am working on the case right along
with the staff, and it is not our intention not to cooperate. There are
some things, in the middle of an investigation, that you canuot give
to another group. .

We have been careful that we do not run parallel Justice Depart-
nients, one in the Congress and one in the executive department. That
is why I backed out of the House Assassinations Committee activities,

I have said that we will not do anything more, even if something
came up, until they finish, We cannot help two groups operating at
the same time, as I see it. If we can be permitted to finish the CIA

* investigation, we will do everything we can to cooperate with Congress

by making the information available once we have decided what we

are going to do about prosecutions.’ , R ,
I am sorry it has taken so long. It bothers me as mueh as it does you
that it is taking so long. But it is not that we are just loafing. It is

e
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hard and we have about three things we are trying now that would
bring the case to a head. ‘ )

Mr. HarrineroN. Let me, and I do not really expect a response, just
say that the concern I have is not an intrusion into your area or intru-
sion into areas that might potentially affect the rights of people. It is
a recognition that there is a greater capacity in terms of resources and
developed skills to gather information, and my sense is prompted not
by one of urgency but by the inference I drew that there had been
Tess than a forthcoming presence on the part of your tenure as Attorney
General in providing access to information, which is perhaps an en-
tirely misplaced assumption.

I am looking this morning for some indication that we can expect,
with your concerns understood, as much cooperation as those resources,
in balance, would suggest in your mind, so that we can get a resolution
of this and not have it become a tedious and drawn-out matter because
of problems in obtaining information.

Mr. Bzrr. I am not going to withhold information. I am trying to
run an open Justice Department, but I am not going to violate the law
and T am not going to violate the Federal Rules of Criminal Procedure
by giving out grand jury information. And I am going to have to be
very careful in the area of foreign intelligence, but I am not trying
to fight with the Congress. Congress has the duty and the right to
legislate. You are entitled to all the information that we can give you.

As you know, we are having a lawsuit that started under the previous
administration, with Congressman Moss. I hope that will soon be
ended and we can work out some reasonable accommodation between
us. I do not know anything else I can say about it except to say that,
to the extent I can cooperate within the structures of the law and the
rules, I will.

I have just learned Congressman Fraser has stated that he is going
to set up an interview with me about this matter. I will say now
publicly that I will be glad to meet with him, just as I have met with
Congressman Flynt, and see what we can do to solve any problem
that might be outstanding.

Mr. Prever. Thank you, Mr. Harrington,

Mr. Kostmayer?

~ Mr. Kosraayer. Judge Bell, I have a couple of general concerns. .

he first is an argument which has been put forth in defense of Mr.
Kearney, and I realize we are not going to talk about that and I will
not deal with that specifically, but only in general terms.

Let me read you a sentence from a letter written to the President
from a number of agents in my own State of Pennsylvania, written
to the President on April 26 of thisyear:

We are deeply concerned that loyal, devoted, patriotic Americans s\{ﬂ‘éh as
Kearney can be indicted for effectively serving the country as the times and
nmoods indiecated. po

These agents defend Kearney with the argument that wlen he
allegedly committed those acts for which he has been indicted
there were standards in effect which are perhaps no longer in effect.
I am concerned to know whether they are indeed still in effect and
furthermore whether in your short time as the Attorney General
you have become convinced that these sort of activities no longer take
place in the Federal Bureau of Investigation. If you are not convinced

L3
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5 s « T
they have stopped, what policies and guidelines can be formulated to
insure that the activities or the alleged activities of squad 47 in New
York City do not occur again, so that we can be confident that these
things have stopped?

Mr. Brrr. Well, you have now touched on why the investigation is
continuing. I do not know. I would not have any way of knowing. .

There are 20,000 people in the FBI, 8,000 agents, many offices over
the country. These are highly motivated, intellectual, well-trained
people. T hope'nothing like thisis going on. If Congress will be patient,
if the American public will be patient with me, I will develop a system
after we finish getting the facts that will be fail-safe, that will cause
the American people to believe that there is nothing going on wrong
and there will not be anything wrong. I have to be certain of the facts,
and that is why we are continuing the investigation,

I do not look on these cases as just roufine criminal cases. I look
on this as something involving the entire FBL I think that has a lot
to do with the morale being low in the FBI. They say morale is low.
Well, T think it probably 1s, but it is because the FBI itself and its ;
procedures are under investigation, That does not mean the morale yvill J
not be better in the end, and the Bureau will be better.

I have to have some time and have people be patient with me a
while. This is hard, it is a tough road, but we are moving. I believe
in the end everybody is going to be better off because we are doing this.

Mr, Kosraraver, I appreciate the need for patience. I think we have
demonstrated some patience. ;

You mentioned morale. I want to ask you about that, but are you
saying that you will be able to reach a.pbint in your service as Attorney
General where you can pretty well tellius that these sort of things are
no longer taking place? ’

I realize of course that you cannot speak for everybody. ‘

Mr. Berw. I think I will reach that point, We have to have in the FBI
what the chairman knows you have in a bank; he used to be a baiker.
You bring people in and put in internal operating controls, and the
bank examiners require that, They will corne in and examine a bank.
If they find internal operating controls are not sufficient, they will
make you do something about it. L . :

We have to have infernal operating controls in the FBI, and some-
day we will not dwell on the FBI so much, we will look at other agencies
too, probably, and we will find that maybe a Jot of agencies need
internal operating controls, but right now 1 am working on the FBI,

Mr. KosrMaYer. In other Worﬁs, you are not able to give us this
guarantee today, not because you know one way or the other whether
these things are occurring or not, but because you sitnply have not been
on board long enough to make a judgment? L

Mr. BeLn. Right. I am trying to get parallel groups and see how they
compare in whatthey did, that is all. o ;

‘We are making, I think, about as precise an approach as you could
make to see just Wwhat does go on in the Buieau. I would not want to
say that there is anything going on that should not be goiug on, or vice -
versa, right now, becanse 1t is too big. T would not know that. -

Mr. Kostmayer. You mentioned morale. I would, like to ask you
about, that. ‘ o ' ’ o N R
~ There hag been a lot of talk about low.morale in the Department
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because of the indictment. I am very concerned about morale in the
FBI. I do not have the same concern as the agents from my own State
who wrote this letter to the President. I am concerned about the morale
of people in the I'ederal Bureau of Investigation who want to obey the
law, particularly the young agents but not necessarily young, of
course.

I wonder if you would have some advice for them, if indeed, even
today, they are being ordered to break the law as may have been the

case in the past ¥

What is an agent ofthe FBI to do if he is instructed to commit an
act, which he knows or jelieves may be in violation of the law?

Mr. Brerr. I have spoien to the agents in five cities, assembled, and I
give them all the same advice: “Follow the manualj; if it is not in the
manual do not do it, get 1} in writing.” There are agents who have done
th%t over a period of years. “If you cannot put it in writing, do not do
it.

“Who is accountable? Who told you to do it? Who told him to do it ?
Did the Attorney General authorize it %”

“Let the Attorney General be accountable. Let him sign it.” That is
what I tell them, and that is the way we will have it. People are entitled
to know who is responsible.

Mr. KostmMaYER. In other words, they would be on firm footing if
they asked their superiors for these instructions to be written % '

Mr. Berr, It would be worse than that. If they don’t ask, they will be
on yery unsound ground.

Myr. Kostmayer. You would defend it if the superior refused to do
that ; you would defend the agent?

Mr. Berr, Absolutely, once this system is set up where they get it in
writing, First, they look in the manual : Is it authorized in the manual?
If not, you ought not to do it, and you are going to get in trouble if you
do. The young agents, all the agents, will be glad to have a system
like that. I think there probably has been such a system. There have
been agents who followed that course, I believe,

Mzr. Kosrmayere. I want to ask you one final question that could be
just a simple factual question. You may have addressed it before I
came in, It is the question of legal fees of Mr. Kearney. Has the pay-
ment of these fees Leen resolved, or are you not yet, able to answer that?

Mr. Becr, I am. I am glad to answer it. In the Senate, I think it was,

the Senate Appropriations Committee, I testified on this subject.

Somebody asked me if we were paying Mr. Kearney’s legal fees. I
said we could not pay his lega] fees, but that if the money was avail-
able I would be glad to pay his legal fees because he was working for
the Government when he did this, Or at least we should reimburse him
if he won his case. But that was just really an aside. We can’t pay his
fees. We were——

Mr. KosrmayER, So you were correct when you told him you would
be glad to pay the fees? ‘ . .

Mr. Berr, I didn’t say that. I said if we were allowed to do it, if we

“had the money.. That was a hypothetical. But we do furnish lawyers

for agents in civil suits. Sometimes we get an outside lawyer for an
agent because we have a conflict of interest within the Justice Depart-
ment. Congress has been slow to reimburse us for those payments to
outside lawyers, and that has to be a big problem. =

- Now, one of g;he chief morale factors in the FBI, the thing that has

\
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more to do with lower morale than any indictment, is the fact there are
a lot of suits against agents, against me, against Levi, everybody, and
you can’t be sure that the Government is going to furnish that lawyer,
furnish your defense.

You are there working for the people in the Government, and you
are sued, and if the Government walks off and leaves you, that is bad.
We haven’t walked off and left anyone yet, but; they can’t be certain
that they are going to be defended. ;

Now, we will indemnify a drug company that makes a flu serum, I
have to take the cases over and defend them, furnish the lawyers, and
pay the damages. We even indemnify and hold harmless great con-
tractors when they have Govérnment suits and a patent misuse is
claimed, that sort of thing. It is not clear we want to defend our own
employees, and that is a morale factor, and something should be done
about that, and T am trying to do something about, it.

I am trying to work out an understanding when we can furnish
lawyers and when we can’t, and that sort of thing. Otherwise, I think
the FBI agent is going to have to pay out of pocket for some kind of
insurance. If you don’t mind my saying so, I think that would be al-
most a disgrace. ‘ ' “ :

Mr. Kostmayer. Thank you very much for answering my questions.
I will stop now, but I want to read a final sentence from a column in
the New York Times some time ago to let you know how I feel about
the issues we’ve discussed. I think this expresses my views very well.
“Mr. Bell cught to stick to the sound position that his job is to vindi-
cate the rule of law rather than the FBL” Thank you. ‘

Mr. Prever. Thank you. .

Mr. Weiss? ‘

Mr. Weiss. Thank you, Mr. Chairman. May I at the outset request

unanimous consent to enter in the record an opening statement as well
as a copy of a letter I addressed to the Attorney General on April 15,
to the ¥ BI Director on April 16, and a response from the FBI Director
on April 28, this year? :
Mzr. Prever: Without objection, it will be entered in the record.
[The material follows:] : o

StaTEMENT oF HoN. TEp WEISS

I would like to first welcomd' the Attorney General and thank him for coming
here today to offer his views on matters of great concern to all Americans.

Our constitutional form of government has sustained serious damage in recent
years, Basic individual rights and institutional safeguards that make our Nation
a true democracy have come under repeated attack. A veritable erime wave has
gwept through some of the highest offices and most respected agencies of our gov-
ernment, threatening the very principles and processes which have characterized
the United States as a land of individual liberty and equal justice. '

The Federal law enforcement and intelligence agencies have contributed to this
erosion of constittitional and statutory authority through their involvement in
questionable and, at times, blatantly illegal actions at home angd abroad., -

The FBI and CIA have been invested with enormous power to uphold our legal
system. They have a solemn responsibility to abide by the same standards @hey
seek to enforce, but this power and this duty have been wantonly abused pn 4
number of occasions. {

In fact, the experience of the recent past has led the Americin people to jues-
tion whether revelations of official misconduct represent a systemic weakness—

. a pervasive disrespect for the Jaw and constitutional rights that-cannoet be attrib-
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Two months ago, when former FBI agent John Kearney was indicted on felony
charges, we again witnessed an arrogant abuse of governmental authority by a
high public official, in this case a chief law enforcement figure.

FBI Director Clarence Kelley challenged our system of due process and equal
application of the law by attempting to intervene in Mr. Kearney’s case. Mr.
Keliey said he would seek to use his influence to persuade Mr. Bell to accord the
FBI the same unwarranted leniency previously afforded the CIA when it was
alleged to have engaged in criminal actions.

BEmphasizing the primacy of ‘“the morale of the FBI'" and insisting that Mr.
Kearney was “motivated by the best intentions,”” the FBI Director sought to
have the Justice Department close the case against Mr. Kearney and terminate its

. investigation of bureau activities.

I informed Mr. Kelley on April 16, that his statements represented “a serious
abdication of your responsibility as a public official sworn to uphold the rule
of law.” I asked the Director whether he had so quickly forgotten the lessons
of Watergate through misuse of his office as a means of protecting individual
agents at the expense of public¢ accountability and adherence to the law. Mr.
Kelley’s response to my letter does not satisfactorily explain his attitude to-
ward the principle that ours is a government of laws, not individuals. Indeed,
I atxél hopeful that this Subcommittee will call Mr, Kelley to testify on this
matter, | ‘

This specific example of official irresponsibility and other, similar incidents
have demonstrated to us all that the constitution and our democratic rights are
only as secure as the institutions which exist to defend and preserve them.

The Justice Department is a bulwark meant to safeguard and strengthen our
individual rights. Xt deserves our highest commendation in having brought the
indictments in the Kearney case. Statements made since then by Mr. Kelley and
the Attorney General raise some sericus questions: Has the Justice Department
acted in a manner consistent with this awesome responsibility in the case of
Mr. Kearney?

Is the department determined to fulfill its constitutional and statutory obliga-
tions in its current investigations of the FBI despite ominous attempts to
deter it?

Can the American people again assums that their government is committed to
the principles it espouses, or will public suspicions about the privileges of the
powerful once more be confirmed?

_ Are tllere sufficiently clear and stringent guidelines on the conduct of the FBI
and its agents?

Is there any basis for the FBI to continue to undertake investigations not di-
rectly related to criminal matters? ) . .

Can the Justice Department regardless of its good faith and good intentions,
undertake truly impartial investigations of the conduct of the FBI or any other
Justide Department personnel, or is there now a need for the creation of a tem-
porary special prosecutor to undertake such investigations?

These are some of the compelling questions which the Attorney General has
been requested to answer, I sincerely hope that his response will reflect an un-
stinting determination to provide the impartial oversight without which this
nation cannot long continue as a model of a society committed to equal rights
under the law,

CoNGRESS OF THE UNITED STATES,
HoUSE OF REPRESENTATIVES,
Washington, D.0., April 15, 1977.
Hon. GRIFFIN BELL,
Department of Justice, Washington, D.C. .

DeAR Mr. BeLrn: I am deeply distressed by the reaction voiced by FBI Direc-

_tor Clarence Kelley to the criminal indictment of former bureau agent John

Kearney.

Direcst’or Kelley’s statement reflects an alarming indifference to the i_mpartial
application of the law and to the pri/n/c,i\x\al'\ that public officials must not interfere
in the proper functioning of opr-triaisysiem.

I am- enclosing for your Gonsideration and response the letter I have today
addressed to Director Kell/y in regard to this matter. I am also enclosing a copy
of my request to ‘Govermﬁent Operations Committee Chairman Representative
Brooks and Subcommittée on Government Information' and Individual Rights
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Chairman Representative Preyer that Director Kelley be called to testify before
the subcommittee on his position in the particular case and his attitude toward
the Justice' Department’s investigation of FBI actions.

Thanlk you for your attention to this matter, I would very much appreciate a
reply indicating your views on Director Kelley’s statement.

Sincerely,
Tep Werss, Member of Congress.
Enclosure,
CoNGRESS OF THE UNITED STATES,
HousE oF REPRESENTATIVES,
Washington, D.C., April 16, 1977,

Mr. CLARENCE KELLEY,

Director, Federal Bureau of Investigation, Washington, D.C,

Dear Director KELLEY: Your reaction to the criminal indictment of former
FBI agent John Kearney was most distressing and indicates, in my view, a se-
rious abdication of your responsibilities as a public official sworn to uphold the
rule of law. k

Your statement, coupled with the demonstration yesterday by FBI personnel
on the steps of the Federal courthouse iri Manhattan, will serve to intensify
public mistrust in our government’s respect for its own statutes. You have ex-
plicitly stated that you will seek to use your influence with Attorney General
Bell to have the FBI exonerated for past unlawful behavior in the same way that
the CIA was similarly exempted from obedience to our laws.

Have you so quickly and so casually forgotten the lessons of Watergate?

Former agent Kearney may or may not be guilty of the feldny charges lodged
against him. That is a matter for a jury to decide, and he is most assuredly en-
titled to a presumption of innocence until a court of law finds Otherwise, I bear
no personal apimoesity towards Mr, Kedrney or any other bureau employee,
Rather, T am committed to the principle that ours is a government ruled by law,
not by individuals. i

You seem to imply that the merits of this case are not of primary concern.
What is most important, you contend, is “morale of the FBI"” and the assertion
that Mr. Kearney was “motivated by the best of intentions.” :

I agree that the FBI should function with a high degree of commitnient to it
duties, and it may well be true that Mr, Kearney acted out of a belief that he was
fulfilling some vital national purpose. :

‘Would FBI morale not, however, be served better by its director's stated in-

" tention of having bureau agents abide by the same laws they seek to enforce?

Your reaction to Mr, Kearney’s indictment, is sadly and emphatically lacking in
any such realization of the equal applicability of our legal system.

And do you really maintain that motivation excuses an individual from facing
the consequences of his or her actions? This is a most enrious interpretation of
legal liability by a chief domestic law enforcement officer of our nation,

Your statement is also glaringly remiss in not noting that the crimes with
which Mr, Kearney is charged were explicitly prohibited by your predecessor, J.

BEdgar Hoover in 1966 and were again forbidden by the United States Supreme .

Court in 1972, . )

Nowhere in-your statement is there any.reference to FBI agents’ duty-to
zealously respect the constitutional rights of Americans. Nowhere do you express
a commitment to ensuring that the bureatu does not again embark on an “era” of
lawlessness. Nowhere do you as the Director of the FBI gavow your determina-
tion to secure justice, fully and impartially,in this most serious case.

1 strongly urge you not, as you have stated, “to use every means at my com-.
mand to assure that his (Mr. Kearney's) current predicament is resolved as soon
as possible.” Mr. Kenrnay's fate is rightly in the hands of a jury of his peers. Any

interference by you in the proper functioning of the trial process can only fup-

ther undermine Americans’ respect for the FBI and its top officer. ;

I also urge you not to act to prevent or imapede the continuing investigation by
the Jastice Department of FBI actions during the period now under review. The
bureau will be ablé to function as intended and agent morale and the morale
of the American people will be satisfactorily high only if its overseers exercise
without interference their obligation to insure FBI compliance with the law.

As a member 6% the subcommittee on government information and individual

_rights of the Governmeny Operations Committee I intend to question continually

any apparent disregard for constitutionil guarantees and civililiherties.wl_lether
by the FBI or any other federal agency; It is my firm belief that it is.in the
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best interests of this nation that the trial of Mr, Kearney proceed expeditiously
andl falely and the Justice Departmant ¢ontinue to fuldill Iis responsibilities
by providing oversight and review of bureau policies and actions.

. I trust that you will reconsider your position and will immediately rectify
the impression that you are more interested in protecting the FBI than in safe-
guarding our constitutional form of government.

Sincerely,

Tep WEIsS, M ember of Congress.

U.S. DEPARTMENT OF JUSTICE,
F'EDERAY, BUREAU OF INVESTIGATION,
Washington, D.C., April 28, 1977.
Hon, THEODORE S, WEISS,
Member of Congress,
New York, N.Y.

DeAr CoNGRESSMAN WEISS : Your letter of April 16, 1977, is apparently predi-
cated on a misunderstanding of my position concerning the current Department
of Justice Civil Rights Division inquiry of surreptitious entries, mail opening,
wiretapping and other offensey allegedly committed by current or former ¥FBI
personnel, Please be agsured that I have fully cooperated with the Attorney
General in this matter, and it was not intended by my public statement of
April 14, 1977, to interfere, impede or influence this inquiry. As you are aware
this matter is being investigated by the Department of Justice Civil Rights
Division and not by the ¥BI personnel under my direction, and therefore, I am
not i possession of all the facts developed, In the interest of serving the process
of justice, I want to assure the Attorney General is cognizant of all relevant
facts concerning this matter. To this end I am furnishing information I believe
to be relevant to the Attorney General. -

I in no way intended to convey the impression that the FBI is above the law.
I cannot too strongly emphasize my position that the FBI is bound to observe
the law and the Deépartment of Justice regulations in discharging its
responsiblities.

Sincerely yours, i
CLARENCE M. KELLEY, Director.
- Mr, Wezss. Thank you.

General, I, too, want to welcome you here and te indicate at the
outset that unlike you and the chairman, my experience in the crimi-
nal justice system has not been as a member of the judiciary, but as a
prosecutor, and we have worked different parts of the same vineyard.

My concerns, when I first expressed an interest in having hearings
on matters subsequent to the Kearney indictment, were not motivated
by an interest in the Xearney indictment, itself, or what went on, but

- rather by Mr. Xelley's statements as to the propriety of FBI agents
being indicted for alleged violations of law.

_Just for the record, I wonder if we could have your statement—not
concerning Mr. Kearney or the particular investigations now under-
way—but rather on your view of violations of the Constitution or of
the criminal laws of the United States by anyone working for the
U.S. Government, whether an FBI agent, CIA agent, or anyone else.
What is your position on that, and will you express that clearly to the
subcommittee? , N

Mr, Berr. I think probably I have already, by action or by deed,
made my position clearer than anyone has in recent years. After all, 1
did indict Mr. Kearney ; that was not easy. If"I hadn’t wanted to fol-
low the rule of law, I wouldn’t have done that. I could very easily
have gone the other way. I think we have to have enforcement of the
law, and it has to be evenhanded. The argument that Congressman

-
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MaCloslzay wos making sboub the CTA has caused a good deal of
concern, but I think I am on the right course. I believe I am. I hope I
am, because I don’t want to condone law violations. :

This is very complex, all this situation, as you can understand when

a course of practice was started in 1936 by the President and by the
Director, and it just went on and on and on for years and years, and
finally in 1966 the Director said, stop; stop. And then maybe the stop
was not complete. That is what I am trying to find out. I don’t know
how all that happened. But henceforth, if you want to know about the
future, there will be no question if anybody engages in any type of
activity, which denies the right of American citizens, they are going
to have to suffer the consequences of the law. .
. Mr. Wriss. That is where I found the FBI Director’s statement so
incomprehensible. Your reference is exactly on the point. The former
FBI Director, Mr. Hoover, in 1966, and again in 1967, in clear, unequiv-
ocal terms, stated by directive that he wanted any kind of illegal FBI
behavior halted. I am therefore distressed by the current FBI Direc-
tor stating that this situation had gone on without check or without
any effort to break it. The Director spoke as if the agents should have
the right of adverse possession to go into anothgr area of the law
because it had been done openly without any opposition. But, in fact,
there had been opposition, had there not ¢ Mr. Hoover’s statement was
very clearly opposed to that. , ' o

Let me ask you a broader question, because the area where the FBI
seems to have gotten into difficulty is the so-called domestic intelli-
gence field. And I will, with your patience, read you a prefatory
statement., T :

In 1975, the FBI Intelligence Division responded to a General
Accounting Office inquiry requested by a committee of this Congress
with reference to the initiation of intelligence investigations, This
is what the Bureau’s Intelligence Division said: :

Prosecution: is & secondary objective which is apparently unobtainable con-
sistent with more valuable continuing coverage. The Attorney General should be
provided on. a continuing basis with information upon which to .make assess-

ments and poliey recommendations pertaining to specific nonpenal “aspects of
the nation’s internal security program.

The GAO report also determined that the program in addition’

to abridging guaranteed constitutional rights, has been virtually in-

effective in regard to criminal prosecution. The GAO report shows
that of 797 cases examined, only 8 percent were referred for prosecu-

tion, Of this total number of 797 cases, only 8 resulted in convictions.
Of those prosecuted, none. were prosecuted on charges arising out of

violation of the sedition, treason and conspiracy sections of the U.S.
Code under whicl: the intelligence investigations are to be initiated.:

Given these facts ‘as background, do you, as the Attorney General,
see’a need for the F'BI to conduct domestic surveillance of any U.S.

citizens who are not involved in or planning a criminal activity4-JIs.._

there any justification ‘for continuing domestic intelligence?, =~ =

Mr. Berr. This is not an easy question. There are three areas o

intelligence operations. One is criminal. You operate on title IIT ~

and get a warrant. No doubt about that. The FBI has authority, the
_ Attorney General’s authority under the statute to detect and prose-
- cute crime. And then you have the area of foreign intelligence, But

R
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in the middle you pet to what you arg talliing about, whish is dsmestic
intelligence, domestic security. My position is that has to be tied to a
crime. I am troubled by this. That was something that was in the
Safire column, that I was threatening to shut down domestic security
investigations, and that is true. I don’t deny that. I want the Congress
to know that.

Unless Congress is willing to give me statutory authority, clear
authority, I am not willing to engage in some of these things, and I
am not willing to ask the ¥'BI to do it. The difference is right in the
last sentence or two of what you read; you said something that indi-
cates it is not to detect crime. You have to go one step further, and that
is when you anticipate that there is going to be a crime committed.
I am not certain we have even that much authority. For example, a
terrorist operation, where you have reason to believe that- they are
going to blow up a building. They have bombs and explosives, we will
say. Would that be covered under simple language to detect and
prosecute crime? '

T don’t know. People have debated that, and that is something I am
debating with myself right now. I think that is why I say every day,
nearly, let the Congress give us a charter. Tell us what you want
to do and we will do it.

Mr. Werss. As far as your view—and I think your statement is
reassuring to me, in any event—I believe, in fact, unless there is at
least a tie-in, whether it 1s by way of prevention or pursuit of criminal
activity, where there is reason to believe that a crime has been or is
about to be committed, you do not believe as of now the FBI has a
charter to go into those situations, nor that it ought to unless it re-
celves some specific statutory authorization ? )

Mr. Berr. I think there has to be a nexus to crime. That is my view,
and that has not been the view—there have been divided opinions on
this. I found varied opinions in the Department, and it has not been the
view just recently. As I understand the view of the law, this is not a
cut-and-dried law point, but that is my view, and that is why I am
pressing for a charter,

I think the Congress, probably the majority of the Congress, would
want us to be able to deal with terrorists activities. But if so, then I
would like to have some clear authority. _

Mr. Werss. Have you begun to draft provisions or suggestions for
matters to be included in a charter? I have heard you refer now for
the last few months to the charter concept. Is that proceeding? Will
you be reporting to Congress? Can you indicate to us what kind of
specific matters you will be including in those proposals? S

Mr. Bewn. I don’t know, because I have a working group drafting

right now. The same group that drafted the new Foreign Intelligence
Surveillance Act that we had introduced in the Senate and House is
now working on a charter for domestic activities of the FBI. I have
- given them my views. I talked to somebody on the committee, John
Harmon, who is head of the Office of Legal Counsel at the Depart-
ment—1I think I talked with him Monday—and they seem to have it
more complicated than my views. .
I just wanfed to amend that one sentence, “to detect and prosecute
‘crime.” I wanted to expand that enough that I could have the au-
thority to anticipate crime, where there is probable cause to think
cr¥ime might be committed. g

tf
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My, Wess, But the FBI would not have the power under your sug-
gostion, for example, to place under surveillance any organization of
American citizens—with no indication of a crime to be committed—
simply because the FBI considers them leftists or radicals or rightists?

Mr. Berr. They are not doing that now. The problem comes in
where you are surveilling an organization that has committed crime
in the past, but it has been a good while ago, and they haven’t done
anything lately, and you don’t know for sure they are going to do
anything right now. That sort of situation is where you get on the
‘borderline. If they have just committed a crime last week, you might
possibly have some authority. But then you get into the complication of -
whom are you going to surveil, how many people. If there are 10,000
people in an organization and 5 committed a crime, how many are
you going to surveil?

These are hard questions, and it ought not to be left to the ¥BI to
have to make these judgments, or the Attorney General. It is a matter,
1 think, that should address itself to the Congress.

Mr. Werss. Thank you, Mr. Chairman. I have exceeded my time for
now.

Mr. Preyer. Thank you, Mr. Weiss. E

I want to ask a few questions in another area about the congres-
sional access to Justice Department information. .

Before 1 do that, I do want to comment on the general discussion
that has been had so far about the policy of the Department toward
past wrongdoing. The rule of law has certainly taken a buffeting in -
this country in recent years. Higher morality was substituted for the
law. The dubious higher morality of a Daniel Ellsberg, for example,
was used as an excuse for the equally dubious higher morality to break
into his psychiatrist’s office on the grounds of national security. We
ended up in a religious war, that is about what it amounted to, with
each side contending its higher morality justified violating the law.

I must say, your bluntly honest tallz here has convinced me that the
rule of the law for the present and future of this country is'in good .

hands. You came into a very difficult situation. With these religious =

wars going on, T can understand that there may be some. problems,

and it may take a little time, too, to work out a new policy. But I do
feel that you have stated it about as bluntly and strongly as could be,
that from now on our best national security in this country is the
rule of Jaw. It is not higher morality; we are going to go by what

- the manual says, going to go by the rule of law.

1 think your idea of Congress giving you a charter in the area of do-

-mestic surveillance is certainly a good one. I think that would come

before the Don Edwards’ subcommittee, and hope you will be working -

with them on that. . — S
Have you considered drafting a charter or policy in the area of con-

gressional access to Justice Department, information? I think that is °

susceptible to drafting a policy. . R
- Mr. Bron. I was asking my staff, because we have had some con-

- versations lately about this subject. We have something ‘called -a
‘Brownell document, which I think you have a copy of, which addresses .,
itself to this general question. But we are reviewing this whole area.

This first came to my attention in the foreign intelligence area. when
the Vice President was working with the Senate and House leadership

on access, some access on some palicy. And then we are having the law- . ~

N
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suit with Congressman Moss, The whole subject needed reviewing. .

We are reviewing any policies we have been able to find in the Jus-
tice Department, and we would like very much to work with the Con-
gress on access policies. I had to meet with the House Assassinations
Committee, as you know, on what we would do about making FBI
records available. We are proceeding almost on an ad hoe basis now,
and it probably would be well to reduce the ad hoc practices to a policy,
if we can. We are working on that, Do you have this Brownell Order
No. 116-56, dated May 15, 1956 ¢ i

Mz, PrevER. Yes; apparently we do have that.

Mr. Berp. All right.

Mr. Preyer. Is it your view that this memo is still in effect, the
Brownell memo, or are you using that as policy guidelines?

Mr. Ber. I think it is still in effect, but T had never seen it until this
week. That is the way things are sometimes in an operation as big as
ours, 54,000 people.

Mr. Preyer. But it is your view it would be better to draw up some
overall policy rather than to proceed by treaties with individual
groups on an ad hoc basis?

Mr. Berr. I believe that is right. ’ ,

Mr. Prever. The policy of the Justice Department has been a long-
standing one to resist disclosure to Congress in matters relating to on-
going investigations and prosecutions. The fear of prejudicing
upcoming trials, the problem of compromising investigatory tech-

' ?iqu%s and compromising informants are the grounds generally given
for that. .
That clashes with another constitutionally based power, which is the
_power of Congress for oversight investigation. We have a classic case
of competing needs of different institutions and confrontation with
other values. '

Can you at this time give us in general what your view would be of
the congressional oversight of Department of Justice operations?
There is one case, the McGrain case, which upholds rather broad con-
%ressional oversight policies. Is there any basis for withholding in- -

ormation or testimony by the Department with respect to  the
Department’s operation? What, in general, would be your view of the
scope of congressional oversight ? :

Mr. Berr, I think the Moss case jiv-the D.C. circuit makes it clear’
that the duty to legislate carries with it the right to get information,
and the information and oversight seem, to me, to coincide. If you
get the right kind of information, then you are engaged in oversight.

i« I think’oversight is a part of legislative authority, so I have no prob-
lem with that. We are willing to have you perform the oversight
i functions over us, and we are willing to cooperate and make anything
“available we can so long as it is consistent with the law and rules of
- criminal procedure. ; S
~ We don’t intend to resist. Wherever there is some sensitive matter
involved, such as maybe in foreign intelligence, we will try to make
accommodations, We recognize the oversight power, and we are work-
iﬁ%{to adopt palicies. o B
. "Mr. PreYER. We appreciate that, and we will look forward to work-
ing with you 'and your associates on that, N
Do you feel that Congress has any role in examining exercises of

_ prosecutorial discretion by the Department in the sense of being able
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course, telling you whether you should or should not prosecute a par-
ticular case? - ' :

Mr. Berr. I think this is a function that could be abused by Con-
gress. If you started calling me every day, wondering about what
happened to some prosecution in St. Louis and another in New York.
But if you wanted to come in and take a group of 100 and study them,
then you would be engaged in oversight. So there is a fine line between
the two, and I don’t think you would ever abuse your-power to engage
in oversight in the way I am talking about. Maybe some one Member
niight sometime, but that would be understandable. o

Myr. Preyer, Would you draw a distinction between a Meinber of

Congress asking you about a case and a committee 0f Congress

asking ? o

Mpr. Berr. I have had many Members of Congress ask me about cases
since I have been here. Most of the time they are wondering why we
are prosecuting. I don’t think I have had anyhody ask me why we
didn’t prosecute. But I don’t mind that. That is part of the American
process. Certainly everybody has a right to speak to public officials
under the first amendment, the right te petition for redress of griev-
ances. Whenever a Congressman asks me. something, he is asking

for some constituent. I have never had a Congressman ask me for him- -

self, or herself, So there is nothing wrong with that. What I had in

mind was—and this hasn’t happened yet, but I sometimes have the . -

feeling that we are close to it—that somebody may want to be Attorney
General at the same time I am Attorney General. They may want to
be the U.S. attorney in a district at the same time we already have
somebody else serving in that capacity. : v

So you get to asking about details about a particular case: How do
you reach this conclusion? What was the basis of your discretion? I
think the oversight function can be well performed by studying groups
of’cases and often by just studying status of cases. But to the extent
you need to go further than that, I am willing-to cooperate. I know
a good deal gbout statistics and systems and that sort of thing, and I
am available and ready to cooperate,

Mr. Prever. I think the area in which oversight would be justified
involves the underlying policy. To see a pattern of cases and group of
cases, as you suggest, would he the proper way to go at it, not to meddle
in individual cases. : .

Mr. Berr. I don’t think we should have open warfare, or even a

truce situation, between the:Congress and the executive department. -
‘We have fo keep in' mind that we all are representing the American

people. They didn’t send us up here to squabble with sach other. They
sent }Ills up here to govern, and we can’t govern unless we work
together, ' . , ‘
Mr. Preyer. I recall Arthur Schlesinger, the historian, described
the relationship between Congress and the executive as continuing

- guerrilla warfare, I think that is overstating it, and your predecessor,

Mr. Levi, replied to that, that self-restraint was good in the judiciary.

I think self-restraint is a good practice between the executive and

Congress, and rather than permanent warfare, there should be some

self-restraint and cooperation. e e '
Mzr. Berrn. T agree with that,
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Mr. Prever. You had mentioned earlier rule 6(e). I have gone
beyond my time, and I will just ask this question. o

Do you consider rule 6(e) of the Federal Rules of Criminal Pro-
cedure dealing with the secrecy of grand jury materials applies to
Congress? I think you mentioned that you would need a couzt order
to discuss an ongoing case with the committee. o

Mr. Bern. I don’t think it is applicable to Congress, but it is ap-

licable to me. I am the one that would be in trouble. I don’t think it

as any exemption. Whenever the Attorney General is asked by Con-
gress, he can tell Congress. At least, that is the way I construe it. There
is no problem about that, if you really needed the information. There
is no Federal judge who wouldn’t authorize, under some safeguards,
disclosure to the Congress in executive session. I wouldn’t anticipate
that would be a problem. The courts, as you know, work well with the
other branches of the Government.

Mr. Prever. I will have to congratulate the courts, particularly
going through the Watergate years, as being the most leakproof in-
stitutions I think that we have. I wish all of our other institutions
were as leakproof. Mr, McCloskey, excuse me. I have taken more than

" my time here.

Mr. McCrosgey. Thank you, Mr. Chairman. I would like to ask
unanimous consent of the committee to tender to the Attorney General
the unreleased draft committee print of the report on the “Justice
Department Treatment of Criminal Cases Involving CIA Personnel
and Claims of National Security,” which is enclosed as tab 2 in our
stafl file,

I would like to ask unanimous consent to tender this report to the
Attorney General with the request that the Department of Justice
comment on the conclusions and facts that are set forth in this draft
report.

Mr. Prever. It is unpublished ¢
. Mr. McCrosery. Yes, and under our rules of secrecy we can’t give
it to you, Mr. Attorney General, without such a vote,

Mr. Brrrn. That is the reason we haven’t heard of it before.

Mr. McCroskey. You are about to receive a copy, I hope.

Mr. Berr. Apparently that is leakproof.

Mr. Prever. You have heard the unanimous-consent request. Is there
any objection to that? If not, it is so ordered.

Mr. McCrosgey. Mr. Attorney General, I would ask with respect
to the discussion of the decision of the Department of Justice that
your Department comment on the accuracy of both our facts and our
conclusions. Further, if you would append to your response a clear
statement as to what rules and procedures you now follow with respect
to the conflict between the CIA’s obligation to keep its sources and
methods of investigation secret and your obligation to prosecute viola-
tions of law when they are discovered. I might say the Khramkhruan
case was one of narcotics. It has nothing to do with the matter of
alleged violations of opening mail or other illegalities we have
discussed.

I will deliver this to you at the conclusion of the hearing.

Mr. Berr.. We will be glad to respond.

Mr. McCroskey. I would like to ask, just as a classic example, how
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the Departiment of*Justice handles this kind of situation:in the de-

livery of iftformation to the Congress.  +.:.oo - o 0 o o |
. Liast year, we-amended the Freedom'of Information Act because
of confusion-as to whether some 200-odd statutes which directed: vari-.
ous Governimeént records to be kept secret were affected by the Freedom
of Information Act language, 'which; while requiring certain things
to be kept secret and permitting executive discretion to keep.things
secret, expiessly ‘'said this did not provide the' right to the executive
}giancﬁ to-withhold inférmation under proper request - from the

ONOPess, - 7 e i e e ST e F SRR

Tﬁe example is‘this: We are about to vote tomorrow on over $500
million in subsidies to the maritime industry in construction subsidies
and opérating subsidies: We have had two public announcements : One,
that the U.S. Lines, and I-will quote to youifrom:an article in the-

'

. New York Times of March 11:

‘Walter. Ki(‘i'(,le,:&-ioo., which owns the shipping line, said in a filing With the
Securities and Exchange Commission that among payments uncovered in a special
company investigation '$5,000 ivas ‘given to an -elected official of the U.S. Gov-
ernment in -an attempt to-insure passage of favorable legislation. The officidl was:
ot identified, and Kidde said the matter, was under investigation by a Federal
grand jury. . S S o ‘

Now, as Congressmen. congidering whether. to subsidize this indus-
try, it is of considerable importance to us whether this bribe was paid
and to whom it was paid, because otherwise we in the Congress, in-.
dividually and on the,committee, are under suspicion that we are

" somehow in collusion with the very.industry with whose oversight we

are charged. That is example one. =
The second example also involves a shipp
owned by R..J. Reynolds; iif one of their SEC filings they reported
that the investization o -date indicated that corporate funds had
been. used for domestic political contributions between the period
January 1968 through early 1973, and the total amount of such contri-
!;S(t);igns over the 5-year period appeared to be between $65,000 and -
390,000, SRl v .
Now, assuming when the SEC receives reports of criminal conduct
of this kind, it is referred to the Justice Department for prosecution,
so that your ongoing jury investigation—as is now occurring in New
Jersey, at least, and I believe in New York, Louisiana, possibly also
in Washington, D.C.—is paralleled by a congressional interest in the
sgme set of circumstances which affect our legislative authority, what
igsthe manner and method in your judgment by which Congress should :
request. from:the Justice Department the information in-your hands’
which affects our legislative procedure yet which, under the law, you

.

are properly required to keep secret » R

. 'What are your rules for disclosing or declining to disclose informa-
tion to us, and what should our:procedure be to obtain that informa-:
tion fromyowt: L. T IR S
Mr. Beur. We.don’t have a rule of procedure. But in the case of the’
other Cabinet vfficer I recited, I-did go:and get a court 6rder: I would -

%c’ompahy; Sea-Land,

say the procedute would be to-ask us for the information; we would

respond by saying we would attempt tosupply it-because you say that-

Congress needs if. We swould attempt to supply it by going to New

Jersey:and getting a court-order under fule 6.
98-001—T8-mb
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Mzr. MeCroskey. Should the request come from a committee signed .

- by the committee chairman rather than an individual member?:.
Mr, Berr. I think it should.come from the committee. That shows
me—and it is almost like a subpena: I am told that it would be con-
sistent with the Brownell order for the committee chairman or sub-
committee chairman, either one, to make the request. Then we will try
to get the court order, - '

Mr. McCroskey. You would hai;é no-difficulty if we thrdugh_ a com-.

mittee chairman submitted a request for information as to bribes or
alleged bribes, in furnishing that information even though you felt
the responsibility to get a court order to release it to us?

-Mr. Brrr. Right; we would do that. T haven’t checked the Privacy
Act. I don’t know if we can give—what does the Privacy Act say about
giving information to the Congress? Is.Congress exempt from the
Privacy Act? ‘ i .

Mr. McCroskey. I might add that is like classified information
which is the other major jurisdiction, of this committee. When wo
found top secret, secret, and confidential applied only to the executive
branch but not to the Congress; itithrew us into:some confusion. I hope
furthér on in your tenure we will have explicit recommendations from
you as to the resolution of both the classification of information and
how it should relate to the Congress,the Privacy Act, and the Fréedom

of Information Act problems and theiriconflicts, because we hope to-

resolve those. : :

Mzr. Bern. I have the Deputy Attorney General working in the area
of the Freedom of Information and Privacy Acts, and he says it is
very difficult to comply with the Freedom of Information Act on ac-
count of the Privacy Aect. ' e T

Mr. McCrosxey. Would you remind him' that Ppossibly in 60 or 90
days this committee will be asking ‘for recommendations on how we
resolve any differences or conflicts or ‘seeming ambiguity? Both of
those acts were amended within the last 3 years and the amendments
could possibly have created some unforeseen difficulties. I hope we can
expect within 90 days your very careful suggestions to us on amend-
ments of those lasws that you feel are appropriate. &

- Mr. Berrn, We will be prepared on that. :

M. McCroskey. Thank you. )

Mzr. Prever. Thank you, Mr. McCloskey.

M. Kostmayer ¢ o ' :

Mr. Kosmaraver, I wanted to follow up briefly, J udge. I asked you
earlier if you could guarantee us at this early point that these acts
were no longer taking place, and you said, and I think it reasonable,
that you are not in = position to do that yet. You haven't been the At-
torney General long enough. N

But I am interested to know what efforts you have made in that
direction. I think you referred to some kindl of internal system in the
FBI and other agencies to make sure that these don’t take place, and
perhaps when you come back 1 year from now or even in less time than
that, you would be able to describe this internal system.

/I am wondering, first of all, if you can give us a hint as to what
kind of precautions you are taking to assure adequate oversioht, as
head of the agency “which includes the FBI, to prevent these kinds
of things taking place, and if you have done anything to insure the

e
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rule of law. For example, have you issued a directivé to fhe agents
that the laws will be enforced? I wwonder if you have done’ anyt.hmg-

along thatline? . . S o o

Mr. BeLL, Attorney General Levi had the guidelines committee in
operation ‘when I got here. There ate guidelines on almost every con-
ceivable thing that ever faces the FBI, And then we have a manual,
and’a committee studying the manual, Every time they need to get a
wiretap order in a criminal investigation, it ‘comes all the way up to
the Justice Department to be signed in writing; I delegated that to
My, Civiletti, the head of the Criminal Division, and he gives me a

report weekly on that activity. Now if somebody operates outside a

system, they are violating the law.
Mr. Kostmayer. Is that— e . : :
My, Brir. T think it is, but T don’t want to say 100 pércent, because
I want to finish the investigation. :
Mr. KostsrAvEr. Is this what you rveferred to when you talked about
gome kind of internal system & S a

Mr. Berr, That is what T am talking. about : Internal operating con-

trols. I want to be sure the manual warns people that youmust proceed
in this manner. I am not certain it is that strong right now. ‘
My, AlKgos'mmpmn. So you might be talking about adding additional
controlsf g - BN : '
© Mr. Berr. Right: I want to give a warning. I don’t want to see'any
agent get in troublz. I have a high regard for the Bureau. I think it
is one of'the finest agencies in the entire Government for the people,
and I wantito be completely fair with them. I want to have a systemy
where they can’t get introuble. - . - - - S s
Mr. Kosraaver. I think you arve right. I think that is awfully im-
portant, but I think, as you mdicated a moment ago, there are so many
regulations now and a good many guidelines now, and I think maybe
one thiig that is.important is something which goes beyond that, and
that is the attitude of the people who head the FBI, the attitude of
the people who head the Department of Justice, and the attitude of

the people who are in a position of leadership in this country. That is°

why I agreed with My, Weiss earlier about the attitude of Mr. Kelley,
and his attitude seems to me to be very inadequate in this area and
seems to go in the opposite direction that you are going in this morn-
ing, and. I am very pleased. . . . : . R
1 didn’t expect to be so pleased with you, Judge. I am very pleased
with the attitude you have expressed here this morning, and I avigh
you would. talk to-Mr. Kelley and get him to come around to yéur
way of thinking. . . Co o : C

Mr. Brru. Let me tell you about Mr. Kelley,_alid I want to say some- -

thing in: his defense.. That statement that he issued that you disagree
with, he did not issue-thas on his own. He came to me and asked me for
permission to issue it. I said ‘ 2 g

I -don't-agree with it, but I will give you permission to issue it. As a leader of

the FBI, if you feel that.ig what you ought to say, I am going to let you say it.
-T didn’t want to restrict him in what he said. He is a leader of men.
And he thought that he ought to say that, and he felt that way because
he had been in the Buresu back to the beginning, the Roosevelt-Hoover
beginning, we will say, and I suppose his attitude might not be quite
the same as mine. T had never been in the Bureau. I don’t know any-
think about the Bureau. : : Lo : :
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Mr. Kosrmaver: Don'’t you think the attitude encourages the sort of
thing I read to you earlier—the letter of the Pittsburgh agents'in which
they talk about the President pardoning the draft evaders and wonder
why the draft evaders are being pardoned and EBI agents are being
indicted ¢ Don’t you think what Mr. Kelley does stirs that up? =

Mr. Berr. That is right; his statement supported. that attitude. But
it was a tough. call for him. They were getting ready to have these
demonstrations in New York by the agents, and there had never been

demonstrations by FBI agents in the history of the Nation. All of that

was going on, and there was a lot of emotion, and that is what he
chose to.do. - - : ST

As I said, I told him at the time I didn’t agree with.the statement,
and T don’t agree with it now. But the question he asked me—he was
obeying lawful authority, and he asked me if he could issue the
statement. v Sl O

Mr. Kosrma¥yer. And even though you are his superior and disagree
with his views to some extent, you felt it was all right to permit him
to make it.? P .

. Mr. Berr. I thought it was a good thing he came to me and asked
me if he could make a statement. I think that shows lawful authority,
or recognition of lawful authority. .

Mr, Kostmayer. But even though his views are not similar to yours
in this matter, you still decided it was all right to let him go ahead and
make the statement? L

Mr, Bern. I decided that and also said to the news media that T did
not want to restrict those agents in New York who demonstrated, that
I don’t think you lose your first amendment rights because-you work
for the Government. = . ' : Soer -

Mr. Kostmayer. I agree with that. o :

Mvr. BerL. So I let them do that. I was asked, should-you try to stop
this? Should we try to stop it? I said no. They haven’t-lost the first
amendment right. They have a right to assemble-and peétition:for their
glt";evances, under the first amendment just as any'other American
citizen. : S e
. Mr. Kosraayer. I agree with that, Judge. Thank you very much.

- Mr. Prexer. Mr. Weiss. _ 3 e e

M. Wierss. General, I am going to disagree to some extent with the
general tenor of your response to the guerrilla warfare issue: that the
chairman raised. I don’t think we should be provoking disagreements
between the legislative and executive branch, but, T was'brought up on
the theory: of checks and balances between the judicial'and executive
and legislative branches, and I still feel that is a pretty good theory and
system to operate under, o S N

Leﬁ me asl you about your situation during the last 2 months, since
the indictment in' the Kearney matter came down. You were ap-
vroached by Mr. Kelley regarding the Kearney case and the Justice
Department, investigation, FBI agents demonstrated on the steps of
the Manhattan Federal Courthouse, and you met with FBI a gents from
around the country and from the New York office regarding their con-
cerns. In light of, all of that, do you not believe wher you have allega-
tions of wrongdoing by people within the Department of J ustice, in-
cluding the FBI, that it nuts you, as the Attorney General, charged
with investigating those allegations of wrongdoing, into an:almost im-

=,
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‘, )oémb'lep@sxtmn ? Even'if what you do and what'everybody else in'the

epartiment does is’ perfectly proper, the suspicion always exists that
because of the close relationship, there may, in fact, be s slanting of

“attitudes’ 4nd ‘results in-favor of the employees of the Departnient.

Would you comment, therefore, on the suggestion that has been made,
for example, by the New York City Bar Association for the creation
of a'temporary special ‘prosécutor when an employee of the Depart-
ment 6f Justice or any of its subdivisions is being investigated ? Miglit

“hot the specidl prosecutor represent a more appropriate way of dealing

with the'situation ¥ .3 than having you or any other Attorney Gen-

erdl charged with tuutinvestigation? = . . -7 o o

“Mr. Beur, T.disagrée.with that. T don’t need any special prosecutor.
I am able to perform'my duties. I am carrying out my oath of office,
and I doh’t need a special prosecutor. . ~ 7 e

We had. a special prosecutor in the FBI case: the Civil Rights Di-
vision: They were investigating the narrow confines of the alleged
crime. I am now investigating the broad area of what happened, and
I am trying to gain something for the public by doing that. -

If we just want to prosecute the case, I'can get the U.S. attorney’s
office in the southern district of New York, one of ‘the finest in the
Nation, to prosecute it. That is no great problem, What we need to do
is have ‘somebody “that is responsible, such as the ittorney General,
who takes a broad approach. It would be bad to have a special
Pprosecutor, . . o b - .

If it involved me, or somebody close to me, then I would readily

say weé'should have a special prosecutor, if I ‘was dccused in some way.

But I ani'new, and all this happened in the years gone by. I feel no
pressure. The greatdst pressure I get in the case is from people who
write me, the respected people and Members of the Congress. I would
think the great majority of the Congress, as hearly as I can tell, is not
in favor o :

stand up under pressure. The Nation would be in a bad shape if the

Attorney General couldn’t stand up under just a little pressure like

this, .

Mr. Weiss. It is not a matter of you, Judge. I know that you as the
Attorney General, as the chief of that office and that Department, have
to be balancing considerations. You have to be balancing the merit
of the prosecution or investigation in the first instance and also the con-
sequence that such an investigation is going to have on your
Department. . o

I just ask that you really reconsider and review this situation, be-
cause I think sometimes you might lean over the wrong way, too, that
you might do injustice to the agents involved because of your concern
that it not appeaxr that you are dealing unfairly with them.

Mr. Berr, Well, you are making a good point, because I do have the

responsibility for the morale. There is no doubt about that. T suppose
I may not worry as much as I should about stepping aside, because I
was 8 judge 50 long, where you couldn’t step aside.
Mr. Wziss. Right. ) o
Mr. Berr. T was in high pressure cases for years, and I never think
about that. I think that is my job, and I will do it. But I can see what
you are saying. Also, you have to think about how it appears, too.
Mr. Werss. I would appreciate it if you and some of your staff would

'my position. But I shouldn’t'be Attorney General if I can’t.
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give further consideration to my suggestion regarding the special pros-
ecutor and perhaps come back:to us with a response after you have had
time to think about.it, " . , : : A

of,

Mr. Wess. Thank you, Mr, Chdimﬁa.n,‘w R o
Mr. Preyer. We have a voté on the Department of Interior'appro-

‘priations bill on the floor, At this time, we have a number of additional
‘questions about. Mr. Shaheen’s Office of Professional Responsibility.

The Chair would like to adjourn, subject to the call of the Chair in the
future to continue to pursue the matters that we haven’t had time to
complete today. I take it, Mr, Attorney General, you wouldn’t have

any difficulty with our calling Mr. Shaheen for additional testimony

‘and perhaps Mr. Flakerty on the FBI message switching question,

‘Mr. Brre. That would be fine. O ‘ o
Mr, Pruver. The record will be left open for questions by the staff
and the members, Lo T o o
Again, we thank you very much for being with us today.
-~ Mr. BeiL. Let me ask you one question. My staff people suggested
that you ask your majority counsel and minority counsel to meet with

two of my people.in producing a procedure for supplying material,

access policies. My people would be Phil Jordan and Ray Calamaro,

sitting behind me. If we can get those four to work together, we. might

come up with a policy. :
Mzr. Prever. We would be very happy to do that, and wé so instruct
our very excellent minority counsel and majority counsel to do that.

- This is something I think Congress has needed for a long time. I think
*we could do somethinyg that is beneficial in that area. o o

- Thank you very much, General.

' We will adjourn at this time. _

" [Whereupon, at 10:55 .a.m., the subcommittee adjourned, to recon-

vene subject to the call of the Chair;] -

. Mr. Berr, Lwill be glad to ﬂnnkaboutltl didn’t m‘e;i,;i to ‘cut you

i
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-of the report. -

JUSTI(}E DEPARTMENT INTERNAL INVESTIGATION
o POLIOIES '

'TUES'D‘AY, JUNE 21, o ;

Fooe oo T : . o BNEE ARRF B ;{ K e S
Housg.or REPRESENTATIVES, -
Lo * GOVERNMENT INFORMATION

AND IND:WIDUA:L RicHTS SUBCOMMITTEE :
OF THE QOMMI'LTEE oN. GOVERNMENT OPERATIONS,,
. T T Wa.shmgtow DO’
The subcomm1ttee met pmsuant to notlce, at. 9 :40 a.m., in room 2226
Rayburn House Office Bmldln Hon Rmhal dson Preyel (chalrman of
the subcommittee) présiding. -
Present : Representatives R1chardson Pleyer Peter H. Kostmayer,

Ted Weiss, and Dan Quayle. " .

~ Also-present: Timothy H. Inoram staft’ dn ecton Rlcha.rdL Batnes,

: Rxofessmnal staff member ; MauraiJ, rFlahextfy, clerL ‘and Catherinhe

Sands,  ‘minority proiesswnal St‘tﬂ Commlttee on Government
Operations. . ° T . ,

Mr. Preyer. The subcommlttee W111 come toorder.

" We'aré certainly glad to have Mr. Shaheen hiere today.

On Jure 9, the subcommittee began its examination of Department

‘of Justice pohcles and practices on mte‘rnal 1nvest1<ra.t10ns by hearing

from Attorney General Bell.
~ Today, we continue thoss hearings *w1th the prmclpal tesmmon’y of
M. Michael Shaheen, Jr.; Counsel for: the Depa,rtment’s Oﬁice of

- Proféssional Responmbﬁlty S

- This office: Was established )ust 18 months ago by Attomey Geneml
Levi. Tt concerns 1tself with: allegatloﬂs of wrontrdomu awamst De-
partment employees. i 1

We anticipate hearmo' ftom Mr Shaheen thls mormntr ona number
of details about'the’ opemtlon of rbl’ie office; botht 1ts successes and the
problems it hag encountered. - »

As T said in the context of A.ttOLnemGenernl Rnﬂ’s nppenv __nnp ,ﬂwe

~subcommittes is conicerning itself with the' Department’s pohcxes and

practices and does not, in a publi¢: forum;'want to'get into details of
an individual case in any way whmh may pre]udlce the nghts ot ‘the
persons-concerned. - .

‘So, we will operate from. thab same os1t1on today in hearmo' f1 om
Mr. Shaheen about the matters his oﬂicelilas reviewed. -

Earlier this year, Mr. Shaheen submitted to. the Atborney Genex al
a first annual report of the Office of rProfesszonal Responmblhty, and
the report will be entéred in theszecord. - '+ ‘

The Department mtormed s *11: has no ob]ectlon to this pubhshmo'

Igthat correct9 B s RN IR (0

' : w.(sn R N
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STATEMENT OF MICHAEL E. SHAHEEN, JR., COUNSEL, OFFICE OF
PROFESSIONAL RESPONSIBILITY, DEPARTMENT OF JUSTICE

Mr, SmauEex, Yes, that is true.

ISeereportonp.97.] . .. e e

‘Mr. Pruver. Mr. Shaheen, you. were sworn as & witness -when yon
appeared with the Attorney:Generg];and that oath carries forward in
continuation of these hearings. =~ .

Will any of these gentlemen accompanying you testify today?

Mr. Suaneey. No, sir. They may give me a number or a citation,
but, no, sir. S T

Mr. Prever. Fine. Again, we appreciate very much your being here.

If you have any prepared statement you wish to make at the outset,

or any unprepared statémient; please feel free to do that right now.

Mr, SmaueeN, Thank you, Mr. Chairman. e
Mr. Prever. And we will ‘ask 'some questions: We might call on
counsel to put Some more detailed questions to you after the members
-0f the panel have had a chance toquestionyou. - i . ool
o Mr, Smangeey, Thank you, Mr. Chairman. i -

Mr, Chairman, members of the subcommitteé. andfsbéﬁ',fit is .a

“pleasure to appear before you and to:engage in. what will be-another

exchange with the Congress in its oversight responsibjlities..; *;

I was preparing a statement.for submission; but ornice we-had, cleared
for introduction into.the vecord the annual report, I construed that as
an adequate statement of what I could use to inform the.subcommittee
of the Office’s functions, its successes, and its earlier shortcomings or
inadequacies. o T e TN T

Briefly, and with a littlemore particularity,the Office is the Attorney

-QGeneral’s principal adviser sind reviewing officer, as an office, when

-t comes to allegations, criminal or involving ethical breaches.on the
~ part of departmental employees. Ve A

The Office reports directly to theAtt&mey G&ﬁeral asan exteils{011

of his'office. The regulation-establishing the Office, however, provifles

that in the event, the Attorney General may: be the-subject of an-allega-

‘ tion, he, too, being a departmental employee—tliereporting procedures

are such, as provided: fof in. thé regilation, that I report, then, to the
De§11ty Attorney General and the Solicitor General. = (- 4+,

- 'No one is spared from an allegation review by-the:Office, irrespective
‘of rank, from the GS=1ito alevel 1 on the Presidential scale. .~ . "

- 'We receive and review all allegations. We are tightening. our grip

-on that, 'We started off-by-Attorney. General Levi, not knowing—as I -
told Mr. Imgram:and My« Barnes—twhat the Office.as an Inspettor
+Generalship: did in the. Department witly prosecutorial diseretion: i~ =

;- 'YWe played it. caréfully; cautiously, sensitive to-the rights of the peo-

ple against whom some allegations were made and I-think;won balance,

+we have satisfied two' Attorneys General now, that the Office is strong,
serves a needed function, and doés so with -uncommon dispateli wlién
‘dispateh: is nieeded,! that. is,"to - remove ‘a ‘cloud’ when: on¢!hangs ‘over
the subject ‘of .allegation or.to:remove thé subject when. the clond
proves to be substantial and substantive and withanerit, ! e

~ ' We:doordinate investigations when they:are erintinal inpature with

the Division—usually the Criminal Division—although: the -Civil

Rights Division and the Tax Division have criminial components in
them—eriminal enforcement components, . ‘

]
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“We coordinate with those d1v1smns closely then mvestwatlons of’

employbes when a nonconflict situation so permits.

Lastly, we have ‘a new order, and we have 1nvol;ed it: The uﬂhtf

to pursue an mvestlgatlon ourselves ,111espect1ve of its nature, that is,
really when it is criminal, by our making recommendations to the At-

torney General whether it ad better be conducted by our Office, be-

cause too many areas pose conflict problems, or the appearance of con- '
flict, and wé had better let the matter stay in our oﬁice for revmw, .

pur smt; and investigation.
That concludes my preliminary 1ema1Ls and I am plepmecl to—-‘
ot welcome—any questions you might want to: ask .
Mr. Preyer. Thank you, Mr Shaheen ‘
Mr, Kostmayer?: :

Mr. Kostmaver. There is one area in the report W hlch you sub- >

mitted about which I would like to 1nqun‘e
‘Mr. SraHEEN.: Yes, sir.

Mr. Kosrarayer. I don’t thmk 1t is partlcularly swmﬁcant but 1t .

deserves some clarification. It's on page7 of your: 1ep0rt
You act as a watchdog within the Depairtment and vou have de-
paltmentmde]unsdlctmn ig that ncrhtﬂ S ‘
Mr. SmameeN. Yes, sit.’ ‘
Mr. KogrMaver, In. the sectmn on “Momls offenses ? how do you»

make judgments about what is “ee\m]ly abel rant behav;lor n Can you

answer that .for me, please?
Mr. SmareeN. Yes,sir. I'was hopmo
Mr. XosrMayer. I see that you minimize it in the repoxt but
nevertheless~——- *

Mr. Smanzeen. I must confess, yesterday when we were lookmcr at.

sample guestions, we were hoping that:we would not. hwe to addless
that, but we are prepared to addLess it. .
T will address it this way. It i is funny that: that w )nld be the first

-one to target in on.

~ We do not determine-what is aben ant sexual conduct. I£ this report
were .printed . in the newspaper, people would think we: are maybe
establishing: ourselves as evangelists or: crusaders 01 people who adver-
tise for orange juicein Florida,

Our problem with the’ deﬁmtlon of “abemant se‘mal belmvxor” 1s'
any behavior. of a sexual sort that reflects adversely on‘the integrity:
and competence of the Justice Depzwtment o admmlster the law and .,

enforce the laws..,. . -
I mean, if it is Wh‘lt 90 percent of ‘the people Would renmd asnormal

sexual behavior, is done in the middle of’ Pennsylvama Avente, and -

involves. a Department attorney, we.think that'adversely impacts on

the publie’s perception  and: belief .and: faith in - the- ability of that
individual to enforce a law if he happens to be an attolney Wlth the?

Department of Justice.

“Aberrant” is anything unusual that adversely 1mpacts upon the
people and their perception of the Department’s ability with'its'col-
leagues: to:allgw. that man. er woman to participate in the exerelse of
the ] prosequtorml diseretion reposed in-the Department. . -

Mr. Kosrarayer. I gather you are fiot-invelved:in the mvestwa‘tiom
of the FBEand:the alleged.violations by their agéntst

Mr S‘HAHEE‘T Yes, siv, In 4. way. Wi :ua certflmly bm,efed, 2 ‘d;‘:'

T

f -
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have been. briefed, since'the commg ‘on of J udge ‘Bell. We: were
tangentially brlefed by Mr, Days’tiAssistant Attorney:General Days:
of the Civil Rights D1v151on——predece5501 J. Stanley Pottinger.

“But we are part1c1pat1ng ifian: adwsory capacn*y as consultant m
" thaf because it involves departmental employees.:

“Mr, KosrmAver: But the bulk of'the 1nvest10'at10n 1s bemg handled
by the Civil Righty Division .t i

"Mr. Smamzex.” It is being:: ha,ndled by the Cl\' 11 R1ghts Division af-
torneys under the dlrectmn of the Asmstant Attorney Gcnel al £01 the
Criminal Division. ' o FRNEE

My, KosraAYER: Nommlly, do you 1n1tm11y recelve complalnts from
the public concerning agents? <k

Mr. SHAHEEN. VVe didn’t i in that case, but we Were prompt]y in-
formed of their receipt. There is aregulation—to ahswer your question,
yes. And we were informed.of that instance’ by Mr: Pottinger and
musdlctlon properly lay in hlS lelSlOll f01 the pursmt oi that
Investigation. - -

Mr. KOSTMAYDR Thank you, Mr Ghalrman

“Mr. Preyer. Thank you,Mr, Kostma,yel

Mr. Quayle? o :

Mr. Quayre. I want to cet an undelstandmtr of the Oﬂi(‘:(, I—Iow
many people do you have: woﬂdn«r for'you in your-particular’ office ?

“Mr, Saameex. In the:Office: itself ‘Mr. Quayle,“there are four at-
torneys and two secretaries. The Office has employed, T think, as many

as—on a full-time basis, reporting djrectly to the Office, as maiy as (O

people at one time, or more; But:thatis on u task forcebasis. -

On a full-time basis, there are four zxttomevs—‘md we mst frot the
fourth one recentlv—qo there areifour 'Lttomevs and two cler 1ca1s

-Mr. Quayre. OK. When a complamt Is nnde to your Office, ab Jt a
written complaint? : ,

s Mr. SmamrEN. Some of them, i & L e

Mr. Quayre. Can it be an oral compl:unt2 S '

Mr. Smameen. It-can be an omlrcomplamt, and we *would recéive 1t
and.allow it to stand as ati:oral copiplaint. We, 6f coursé; make a'memo
of the date, the nature of the complaint, themanswho'gaye it tous. ™'

‘When it comes from a citizen, we request that it'be Teduced'to writ-
‘ing. That varies from instance t¢ instance, The complamt that is Te-
ceived orally-is reduced fowritinig. It:is a- questlon of who rbduces "lt‘
to writing. Weneedit.to proceed any )

Mr. QUAYLD ‘When you say “received from a citizen,” I assumo you
are referring to somebody: outs1d€1 of the 'Departﬁlenﬂ AEE

“Mr. SEAHEEN. That’sright: - R

Mr. Quavrn, What: kind: of a ’breakdown of- complamts, ow]ly and
‘written, what kind of percentage of COmplamts do you re(.ewo from
people outside the Department? ] ;"

Mr. SuameeN. I think easﬂy ovl'ex half

Mr. Quayre: Overhalf? .0 [ - ' : :

Myr. Smaneexn. Yes, sir. f,"“ R ’ e

-Mr. Quayre. In other words, I guess I ‘can conclude that there is &

reasonable awareness of the’ op%ratlons of your Oﬂice and the’ respon-
sibilities that youare charged with, = .-
Mr. SmameeN. Right. One of the questmn% asked in dra,ft form

submitted by onhe of the staff "was “How do ‘people know about the
Oﬁice 8
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: Themore that is written about:it—about; its operatmns, existendé—
the more we find people sending in complaints, Bitt we: are published:

in the Federal Register: We aré in:28 CFRi The present Attoriey

General has made five. Speeches fzbouﬁ thes Oﬁic& to la1ge, umversny
assemblages ;

Both Attorneys General———Lew and Bell——have sent out——Judcfe
Bell recently has sent 2 long' directive reminding éveryone; mcludmb
all 94 U.S. attorneys, of then reporting respons1b1ht1és “ith the Offices

‘We are published .in the. Gove‘mment‘manual and'the Congressional -

Record—not the Congressional Record. That Jittle book that you come
out with every year saymv who won and Who didn’t in: the electlons in
the various departments, . . . rar )

So, yes. Our relative exposure has mcneased Wlth the lenoth oi the
existence of the Office. .. .~ . S :

Mr. Quayre. You have been i in ex1stence 2 years 7. .

Mr. SeameeN. Since Decémber of 1675—late Detember.

Mr.Quayre. So, that has been ]ustayear and a half then

- Mr. Smamrey. Right. . :
. er, Q,UAYLE And yqu have recelved %bout 1.30 cases out’ of tlnt

otal?
- Mr. SHAHED‘T That. Was as of J anyary: 1977. Let’s pretend that we

started off working on the 1st.of J anuary 1976, Talung us to this past -

January, we handled directly, that i is, the Office 1tself directly pursued
allegations in the number of 152.
A number slightly in.excess of that number were also recelved by

the Office,that were referred tothe various components. of the. Depart:
ment . for-pursuit, by them with reports back to us..One hundred hfty— ‘

two isthe figure we lay claim and ,1espons1b111tv for: ..

The others, we have subordinste responsfmhby for beoause°we felt,
according.to the regulations and its provisions, jurisdiction. properly
belongmcr either in the Cmmnal Diyision or INS or-the, FBI, ut W;t;,h
the request that they report back toustheir ﬁndmgs.l ey e

Mr.. Quavre. I assume in the ﬁlst couple.of months, you dldn’tq,e-

ceive that much. It is picking up more and more. Is this true in the hst,@ '

letls say, 8 or 4 months as.compared to 3.0v.4; anonthg before. that?
Mz, ;SHAHDEN . don’t- know, that-—we might; have. -a.slack perlod

‘ rlcrht now, Pm not sure. But the first month 1 we were In business, we

were in the newspapers.on.a-daily basis because:it was.lpaked that our
Ofﬁce Jhad been. assloned the first; mvesbwataon of, the ¥ BIfever to be*
Tun outs1de of the FBI

AN
I came home:from Ohr;ls'cmas vacatlon tp bq hancied the U S Recm d- -

‘ing ‘Co. investigation—the" alleged findings, of corruptlon, kmkback,
and other allegations involving the FBL. .
That was the first mvestwatlog ‘ever conducted of the FBI 011t31de

of the FBI, and we. stsuted getting ‘s lot. of complaints that months

Probably more. that month’ than——and everytime:there. was a ‘big news
leak about that, we would get 4. lot of complaints. .. t

“We handled Comtelpro and people would.write us P lot of lettel& ’

when this committee was chaired by Madame Abzug.. , -

It depends. T would says that we average 30 t0 35 a: month now, but '

when something happens to raise our, public. proﬁla, we get a.lot more..
I might say the percentage’ 'of the meritless ones 1ncrease as well
" Mr. QUAYLE You say that, as far as' mmk,mo the public aware, the
Attorney ‘General contmually refers to thls~m a number of speoches
to the district oﬁices———

&
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Mr. SeamerN. And to the heads of all of the offices, bureaus; boards
and divisions.in the Department. SR " BRI

- Mr. Quayre. Saying that the Office is available ? ol :

. Mr. Smanren. Not “available.” That you have a responsibility to
report, read the regulation and—I have a copy of that here:if you
would likeit. - e S o
- Mr. Quayue, What other efforts besides that one ave being made
- Mr. SmaHEEN. We have a full plate. I am not sure. :

‘We welcome opportunities to make addresses before concerned citi-
zens’ groups, but right now, I can’t answer that with anything specific.
_ Mr. Quayre. Do you feel comfortable with the way that the office
is created ¢ That you have sufficient independence necessary to operate
and be the watchdog of your employees and cohorts ? B

Mr. Suaneen, Yes,sir. T

I would like to embellish on that answer,if I might. T

I think I survived the transition because no one would want my
job, and I told Attorney General Levi while I was Special Counsel
for Intelligence—let me give you a little history about the job.

I wus the Attorney General’s Special Counsel on Intelligence. It
was through my: office that all of the FBI and a lot of the CIA
abuses came to the attention of Mr. Church. I got to see them 3 months
bﬁore they were put in the newspapers; before we read about them,
at large. , : ’ N

I proposed to the Attorney General—he kept talking about some
order they wanted to get out, some office. I didn’t know what he was
talking about, but he had heard me talking about a, memorandum that
I was preparing. I had been his counsel for nearly 1 year. That’s
wrong. About 8 months. : ' : o '

T had learned one thing quickly, and that was that in the Depart-
ment, the opportunity for abuses was great because some of the more
institutional parts of the Department, for example, the Bureau at the
%inﬂlle, reﬁard‘ed everyone in the Justice Department as mére transients,

ought. - Dt Do

There were t00 many places in the Department that the Bureau
- turned to consult. That was the Department’s fault, more than the
Bureau’s. o b T T
I proposed in 4 memorandum to the Attorney General that there

be some office created—I think T called it “Counsel-to the Attorney'
General for Intelligence.” So, any Attorney General or any Attorney
* General coming in could tirn, to one persch and say, “What are they
doing over there across the street?” 771V S '

Well, 2 or 8 weeks later, the’ Attornéy General hands me what
turned out'to be the regulation establishing this office and says, “Here
I want you to have this. IT-would like you to accept this appointment.”.

I read it very briefly,'and I said, “Well, that’s not what—" T said’
T was not seeking the job. T think I told him though somgoné from
the outside should be the “Special Couiisel for Intelligence.” I was try-

ing to return to private practice. .- - N0
T told him thi§ was not wlhat'I wanted, this was not. what I was
\_Proposing. He said he knew, that, but he warted me.'to take it.. T
weid 1 would think ‘about it. I came back and there,were somg cor-
ditions, one, that! it'not, be cosmetic; twg, thaf T would ‘he “able ‘to,

[ Ceyvow bayt
Saomitenh
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choose my: own' staff; and, three, that'it be:"keptv‘sm‘all 3 and,” four, -
that the regulation say and mean what it says: That: if the Attorney

General became. the subject of an allegation that I would pursue it.

J.:so testified before-two subcommittees of the Senate. ;

I told-them I didn’t think anyone should keep the job for longer
than 2 years. The longer I have been on the job, the more ,persuac‘TEd
Ihavebecomeof that, - .. .. . . o oo 00
. A have alsp told Judge Bell that. But, the gist of it-was that I
considered it one of my strongest points te be my resignability, and
that I did not intend to take a job at the Justice Departinent at the
risk of skewering my professional integrity and my ability to practice
law when I did decide to, return. to private practice; or public prac-

tice, one or the other. ... ..

If he meant business, I meant business, and if T had & problem;

Mr. Quayre. Let’s takeit on a more abstract basis. .

I wouldn’t hesitate to.resign. I am satisfied as.to:my independence.

Mr. Quayie, Extracting your personal involvement, and. I think a

‘more theoretical approach; it sags that “connsel,” which is to.be your.
office, “shall be. subject to the general supervision and. direction of the

Attorney Greneral.” . ..

e L R TN L STV S,

Mr, SgammeN. Right. - - & T 0 e e
Mr. Quavie. And yét you referred, I think, in,yeur: opening re-
marks, as an extension of the Attorney General'soffice. . . ... .
Mr. Smameew. Yes.,., - 3. 07 T

i

Mr, Quayts; It would just seém to me that if this Olfice was going

to operaté on a strong and very credible basis—and I'am not. saying
it hasn’t—that there has. simply got to be, more-independence; If
you are going. to be, under the complete superyision, and.direction: of
the Attorney Generil, you don’t have independeice. I {hink you need
more independence to operate more efficiently. ... .. 0 7
- Mr; Smameey, That’s a'good question, .. . = 27
. I would suggest, Mr."Quayle, that the words, “direct supervision”

el o

are inacerirate—=— " oo T T o
“Mr. Goayis, “General s‘ii}l)"ei"vision and direction.” "'
- Mr. SeameeN. Right. That (
acterization. That unfairly characterizes the way General Levi and
Judge Bell have—they do. not direct our Office. We.xeport to them,
and we submit our recommendations. | - . ko Y
I might add that every récommendation that we have submitted—
some have‘involved the dismissal of Pre‘sidehtia}l‘fap'l'p‘éinte_géé;;—f'ei:éi'y
one we haye ever submitted to the Attorney Genergl“or the Députy
Attorney General has been accepted and implemented. <
- I'see your problem, and I would shareit~—" """ " " -~
Mr. Quayie. Let’s say if we didn’t have people-with the integ
Levi and Judge Bell—— = = - . L
" Mr, Sumameen. Right. -

Mr. Quaxie. Perhaps we could have some problems,with them,

i

withyow, -~~~ ' U T o Tt
Mr. Quayrs. We have a disciplinary commission in the.State of

Mr. Smaueen. Right. I will ackmowledge that-—yes, I would agree.

" Indiana that is quite independent. It is selected by, the Supreme Court. . -

Commission members elect a chairman who works independerit of the

e A N !

~Indiana Bar Association -

at is generally inaccurate ds a fair char-

ity of

GF
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> I think you have to have this independence to maintain and:car Ty
out the er edibility and integrity that you have established so far.« !

So, that is a place where we could give you help—in Congress——

Mr. Swauren. And you have. Both Attorneys General are aware
that I have come up and testified and have made the statement that it
I were blocked—Senator Mondale, now Vice President, asked “What
would you do if the Attorney General didn’t want you to do it any
more? Didn’t want you to pursue 1t ;any more ? That he had deter. mined
there was nothing toit.”.

I said, “If T disagree with h1m, Iwould tell h1m I Would to]I hmi
bhut I plan to proceed.”

- He said, “Well, what if he said ‘N'o’?” I said, “'Well he can’t. fire me.
. He can send me to Alaska.” I am not a Preqdentml appomtee, by the

way, Mr. Quayle.

So, they can still pay me the same bucks but they can send me outon

a detail in Alaska, doing something else. But I Would res1gn
Mr. Quayie. But this is ,a partlcular

© Mr. Smaueen. You're: nght That’s a. problem I suppose-that it |
boils down to, you know, you can have all the laws—I think Archibald.

Cox said, “You can have i1l the laws and regulations, but it boils down
. to the character of the individual who is required to enforce them.™

If I didn’t have faith in the integrity of the present Attorney Gen- .

eral, I would submit my resignation.

Mr., Quavtr. I was just making a point.

Mr. SmaHEEN, Ithink your pointis well taken.

Mr. Quavie. I was making the point to preserve the fzuth in the
integrity——

Mr. SHAHEEN. Yes, sir. I think your pomt is well taken.

Mr Quaxyre. Just to-shift gears to one other area I had a question
on in this report,

Your task force staff of five attorneys and two research analysts con-
cerning the Martin Luther King—I wonder if you would care to com-
ment upon the conclusion that you have, that there is no evidence of
conspiracy in lieu of the present ongomo‘ mvestlgatlon of the House
Assassinations Committee?

Mr. SmamEen. I will comment briefly. If it is not enough comment
. ‘lSl\ me some more questions.

We were asked by the Attorney General to answer both questions.
One, the question of the assassination—an honest and fair one by the

~ FBI—was there any complicity by the FBI that we could discover?

~Tn the course of our file review—and that is what it was, a file re-

view—both the Department of Justice’s files and FBI files, if they
showed any complicity by its agents, Would they ermnt gmmmal or
administrative sanctions? .

T forget what the other one ‘was. Tt is in the reporb o

“VVhether the relationship between the I‘BI——Whether any new
evidence has come to the attention. of the, Depay tment beamnmon the
assassination which should be:dealt:" with by the proper authemtles i

M. Pottinger had initially taken on this task. He had volunteered
for it and hls approach was.an unsuccessful one in that he, peI:sonaAlly,
his principal, deputy and the chief.of his cmm;,nal section took’ it pon
themsélves to' review W'_haﬁ my ,ﬁve attorneys.and tw ;nesem;ch Mmly.:ba
took S months to do, going all over the countliy? anilopkmg @ﬁ abso-
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Iutely every document that was directly or logieally related to Martin
Luther King, his-associates, his associations, both, as to the assassina-

tion investigation and the security investigation. = .

That was. the one involving his alleged involvement with Commu-
nists .or Communist advisers. R R R R :
---To give you the anccdote, the Attorney General—he was the first to

review the report in classified form—thought it was a very good report.

Judge Bell did, too, notwithstanding some of the eriticisms, One of

‘them ‘was that we couldn’t tell for sire the source of Ray’s finatices. We
‘could speculate. But Bell thought the report was a: good one on the

whole,
In the presence of approximately 20 FBI agents whom we had

- asked to tell us where we were factually wrong on the report, I made
the statement that no one anywhere in the world could claim that they

had seen everything as the members of the task force had seen every-
lng. L DR O AN Py ~

The FBI field office, the Washingt‘bli ﬁeld office, e\{ery field office in.

‘the United States and abrosd, and the Justice Department’s files—the -

AG’s files—the regional files—there was silence from the FBL.
No one in the FBI knew as much about the investigation, both se-

‘curity and assassination history, as the members of the task force.

I asked the Attorney General; I said before I would assume the re-
sponsibility of -having the investigation of the file review conducted
under the aegis of my office, that I would be the one to pick the
detailees. | . S T S

Usually when you ask to get somepne. to work on a task force, they
give you the people that are most expendable. That was painful, be-
cause I picked the people and they were very good people, in fact, they
were the best. I had supervised them previously when I was in the
Civil Rights Division. .~ .« " . SR

We looked through those files—they did. We found that the investi-

ation was the most massive, painstakingly thorough, we thought, that
the FBI had ever undertaken. They are so proud of that investigation
and the task foree’s conclusions; with reason, and their-—the FBI's—
frustrations have been they could not present it to the public becanse
of Mr. Ray’s plea, and that the monument of all of their efforts still

stands subject to the review of the House Assassinations Subcommit-

tee. I think that’sutider Delegate Fauntroy.

P .

" 'We just merely went through the files; we inte‘;‘vié‘wéd 40 witnesses
which was not contemplated by the Attorney General, and we merely

~=tested the validity of the'Burean’s conclision. ,

You know, you can conduct an assassination investigation, and we
thought it was a logical and appropriate thing to determine, whethier
the Bureau had settled npon the right man as the assassin as a measure .
of its thoroughness and painstaking nature, - '~ - 70

Wa concluded that it was a thorough investigation and that they
had picked the right man as the assassin,That was our conclusion.
‘And our conclusion was that there wag no conspiracy. + "

. We believe that’ the 2-year study by-the House' subcommittes will
vindicateus, s e e e T T e e
" Mr. Quayre. I think—my piwn personal opinhich is—that you are
probably right and perhaps we arewasting our time in that particular
arem. . 1o e el STnrsige o T oo

N
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Mr; Smareen. I don’t think you'are. I think:it is important that
the subcommittee. do that. because Attorney General Levi and Judge
Bell have both indicated that measure of one’s capacity: to mvestwabe

-one’s self; that is, my: office. or our office,:to investigate alleoratxons of

wrongdomg by Department personnel, that they are-going: to test that.

It 1s for Congress to complain’ that you cm’b*really “trust: a part
of the Justice- Depamtment to investigaté another part of Justice. But
that 4s what-we did in. the King ‘assassination. We welcome the sub-
committee of Delegate Fauntroy because we think it is going to pro-

. vide an .apportunity for an outside unit to say, “Yes, what they said

‘Wwas so. ”
-Mr. Quayze. Thank you, velymuch L Sl
~ Mr. SuaugeN. Yes,sit. - TPV UPRRE SR
Mr, PrEYER. Thankyou, \lIr.‘Ouayle Lo R
- Mr. Weiss?. : ’
My, Waerss. Mr. Shaheen, stfutmor emctly whele you leﬂ; oﬂ' a,nd

. pursuing the line of questioning: Mr, (Quayle had undertaken earlier,

rather thgul h‘wmor an, outside body:-like Congress validate from’ time
to time :the. mdependenee and-the; integrity of. investigationy undey-
taken by the in-house Office.of Professlonal ‘Responsibility, wouldw’t it
make-much more sense, in fact,to have.an inde pendent. outside. body
to start with inthose matters where youwhayve allegations of misconduct
against.certain selected personnel from the Attorney Genel ‘Ll on down
in the Department of Justice?. =~ .. v o

Mr. SHAHEEN, Conrrressman, I have been 'xslxed to address that
question.on.a number of accasions. o

T am 111=equ1pped ‘to-answer that because I always look af. 1t tLom
the. point of view that if T-were the Attorney General—T know, and I
have studied briefly or casually the special prosecutors bills—the vaxi-
ous ones—and it is my feeling that it might be. better, but bhat is a
.policy consideration I amnot'equipped to address.

T don’t agree that that should be so; It. mwhtx be necessmry But,

,agam, if you are the Attorney General—and we are about to send one

fo jail on-the 22d—-tomo;rrow——-I thmk——I’ll just rest .on my earheu
‘a,nswer

- It raises an- mterestmg questlon Tam not pr epzu ed to make;a, pohcy
determmatmn on it. Others who have studied it at length ‘should be
asked that and advise you of their opinion, but my: personal onew—not
the departmental one—is that if you can find something wrong with
me or the Attorney General; }ou should do What we are domu with one
tomorrow.

Mr. Weiss. Well, Mr. Slmheen the moblem is—as you have mdl-
cated——-no person should hold. the posmon you hald for more: than 2
years, - L

Mr. SmaneeN. That’s a rough ﬁtrure, but T—yes. - ’

Mr. Weiss. Right. And the Attorney Genel al in thére now is not
going to stay there forever.

Nobody, when they appoint an Attornev General or a eounsel to
head the Office of Professional Responsibility, anticipates what is go-
ing to happen to them, a case in point being the fate of the Attornéy
General who is going to go to jail tomorrow. ~ =

But the fact is that we are dealing with huinan bemvs, 50 it seems
to me that the pressure, the rationale for having mdependent people
in independent offices is a safeguard against the foibles of people.
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STy that context, have yoir liad oceasion to testify on 8. 535, which has

been le ported now by the Senate Government Opel ations. Comlmttee?
Sameey. Could you tell me——— - .

\{1 Weiss. That is the bill that creates the Oﬁice of Specml
Prosecutor.,

My, Smameex. No, sir. Ihavenotbeen p10v1decla,copy

My, ‘Werss. One of the’ provisions that they have 18 that a specml
prosecutor would have to be- appointed by the Attorney General in
‘the event that you have an investigation involving the President, Vice
President, Cabinet officers, top-level exeécutive hr anch oﬁicers, Ji ustice
Depar tment officials, Director of the CIA, Commissioner of the

Internal Revenue, or any top oﬁicml in tha Pre&ndent’s campmo'n\

organization. .

They also propose an adchtmn to that in essence, creatmg by sta.tute
the office Which you have right now—-—:":

*'Mr. SHAHEEN. The Office: of Government Crimes? Is that 1t\? 5
 Mr. ' Waziss, That is so. The Office of Government Crimes.

- Rather than having an‘office ¢reated by Executive oxde‘r L assuma
tlnt you really exist by the order of the Attorney General?

Mr. Suamrsy. Sure. And part of that order is that if v:he Attomey
gﬁneral dxdn’t hke that ofhce, he could abohsh the order creatmo that

ce.' ’ M

“ Twill gtren ovthen the basis upon Wlnch you are pl ocee,dmor Wlth youl
‘question. Ye% sir. -

Mr., Weiss. Do you | beheve that it maLes sense, never mmd the otﬁce
of special’ prosecutor, that it malked sense to create ydur oﬂice—r-the
ofﬁce that you head by statute?

- My Sramen. It might; yes, sir. My pelconal view is that it does
make senge. T “understand. that was: one-of the recommengations—JI
lkriov'it was one of the recommendations of the Church committee.and
0w the Senate Intelligence Cominittee under Senator Inauye. =

=T am not sure, C0n0‘1 essman Weiss, that the Office of Goverpment
‘Crlmes isthe same as the Offiéé of Professional: ‘Resporsibility.

- Ours—and this goes to; several of the draft. questions- that Mr.
Bames and others of the staff ‘submitted for my review in antieipa-
tion of this session. Qur function is—and the reason we are able to do
it Svith o fairly small staff—6ur funcfion is to receive a,l]eoablons of
‘gbuse, criminal wrongdoing, by the employeesiwho would be in the
Office of Government Crimes, you know, prosecutorial abuse, that a
defense attorney could want—as an example. the: Governor of a 'State
writing—Dblasting—some.. attorney from one of the litigating dlvlsmﬂs
of the ?)epqrtment “and this is pretty symptomatic. »

That letter went to the mail room, the mail room saw the attorney s‘

name mentioned, the letter of complaint went to the attorney who 'was
complained aboutHe drafted the response for his boss, his boss sent
it off, and the Governor was told what his answer 'was. The oruy about
whom the complaint was made drafted the letter.

That'is not likely to happen now but——"

Mr. Weiss, That was happemng as 1ecently as December of 19757

Mr. SmAuEexN. Sure, .

. Mr. Wgrss. Pretty sad commentary, 1sn’t it? '

Mr. Smauzen. Sure. But I want to draw the d1@émctmn, Congress-
glan, between the Oﬂ‘ice of Govemmentz Cr]mes and what our ofﬁce

oes SIS a0 ‘
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* Qur office does not make prosecutive judgments. We review:allega-

‘tions of abuse of, say, those who do make it, 5o the Office of Govern-

ment Crimes is not quite the same asour. office—would not do what
our office does now. - i ' ' ‘

Mor. Werss. Let’s focus in on that.

Mr. SmaneeN: OK. Coele T «

Mr. Werss. As I read the Executive order or memorandum that
Attorney General Levi issued to create your Office, apparently the
major Tesponsibility for conducting the investigation of themselves
still falls back on the specific department which is accused of the
wrongdoing.: ‘ - .

Is that correct? Let me——

Mr. Smauzeen. I don’t think that is—— S

Mr. Wess. I will read from section 0.39b, “Relationship to other
departmental whits.” Paragraph (b) : “Primary responsibility for in-
vestigating an allegation of unprofessional conduct that is lodged
against an employee of the Department normally shall continue to
vest with the head of the office, division, bureau, or board to which the

_employee is assigned.” -« - :

Mr. SmAueeN. That’s right. : C ‘
Mr. Wess. OK. Now, how does that fit in with your office ¢ o
Mr, SraueeN. We receive the allegation and say, “OK, Director

of the U.S. Marshal Services, this i1s a complaint against a U.S.

Marshal. Please conduct the necessary inquiry and report back your
findings to us.” - ‘ i S : - ‘

What “us” means is Mike: Shaheen, ‘our office, and the Attorney
General, if necessary. G :

It is far different under the new setup or under the existence of the
Office of Professional Responsibility to. have an allegation, either ad-
ministrative or criminal. If it is criminal and involved a U.S. Marshal,
we would deal with the Criminal Division, Congressman. [

There are unprofessional breaches that you read frem, That is that
paragraph dealing with unprofessional breaches. We send that to the
U.S. Marshal saying, “Please prepare a memorandum that responds
to the allegation and forward it to.us.” , e
" That is different than if he were preparing a-memo for their own
internal use. He knows that ‘he'is writing .a piece of paper that is
not going to be for his own use-—his own exclusive use—it is going

~ to be for us for purposes of making a recommendationto an authority

that is much higher than he: The Attorney General. .

“Mr. Weiss. When did-the investigation take place of the FBI in-
volvement in some installation pertaining to West Virginia, Vir-
ginia—some place close by—whiere apparently the investigation that
was conducted of the FBI's role initially and in:the coverup was so
badly done thatthe Attorney General——Attorney General Levi at that
point—concluded that the whole thing -was a whitewash? . . -

Do you know the specific inveétigation T am talking about?

Mr. SuameeN. You uged some deseriptive wordsthat make it sotind
like it is one of two investigations. ..~ -0 -0 .

You are either talking about. I think, the Virginia wiretap—Rich-
corriiption—allégations. v v g )

Mr. Werss. I think it is the Virginia wiretap. - o

Myr. SmaueeN. When did the—what was the question? |

. mond wiretap—or the FBI 'U:S.:recording; abuse 'of power, financial
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~ Mr. Warss. Was that undertaken prior to the creation of your office ¢
Mr. Smanren, Yes, siv. Tt was initiated prior to the creation of our
;. office. It continued while our office was in- existence. SRRTPNRIRY
- Mr. Weiss. Right. And ‘what role did you then have occasjonl to
review and discuss or discount the conclusion:and the conduct of
that investigation by the FBI with its own wrongdoings—alleged
wrongdoings? - G e o
Mz, f‘SHAHEEN. The Attorney -General™ did - that, Congressman,
himeelf, = : o oy e
My office was involved in an element of it, jusu'i9 be general and
nonspecific. within the guidelines the chairmax\?slsg,yfywe must adhere
to. But there were abuses of the grand jury process. - . S
Mr. Wriss. Butb isn’t thiere a danger—again, I am not concerned
ahait the specifie case—when, in fact, you go back to the very depart-
ment or agency or head of a division charged with the alleged wrong-
doing to undertake an investigation of that wrongdoing? =
That if, in fact, there was wrongdoing, that they are going to make

an effort to really cover that up rather than to come clean? And that by -

using this method of referral, which is what you really have, you are
the recipient and the referring out ageicy, and then you receive back
the report that they have undertaken it. sl :
By the time that they have concluded their investigation, they have
interviewed the witnesses—<by the time you have to go over it, you may,
in fact, not find the evidence in existence, which was apparently the
case to some extent in this situation, or that, in fact, your job has be-
come more complicated than it would have been had you had the ad-
vantage of independent capacity to.go in and investigate the alleged
wrongdoing. v : 5 S :
Isn’t that a danger in this kind of veferring back to the wrongdoer?
Mr. SmaueeN. Not to the iwrongdoer.’ : S
Mr. Wess. To the alleged wrongdoer.

Mr. Smaneen. No, not to the “alleged” wrongdoér. To the head of

the division by whointhe wrongdoer is employed. - .
Mr. Werss. Well, OK.. Now S :
Mr. SmameeN. And he will have a section that, if he wants to in-

vestigate it, and he will investigate it—our order is that he investigate

it—bhe will send- it to a section that that individual is not employed in

to pursue the investigation, e
The point is—I disagree also with your earlier premise and that is,

maybe 5 years ago there'would have been a predisposition to cover up,

to spare embarrassment of: breaches of conduct by 'a subordinate.:. -
But nowadays we find that when the head, of 3 division, bureau,

board, or agency finds there is just.a little bit of wrongdoing, he wants

to fish or cut bait. He wants to get rid of him, . . :

We have all been taught an incredible lesson by Watergaﬁe,@n&u it

there is.a predisposition, one way.or the other, I am saying it is greatly
in favor of dismissing the employee and then considering whether to
“proceed criminally agamst him.. . . U000
My. Warss, Again, not to get into the specifics of the cases—— -
Mr. SuasEeN, I am not talking about.Richmond now. ;. . . ¢

. Mr. Werss: But, just to, tie the __qutab.lg‘down, the initiation of that

case was some years after Watergate, yes? =~ .. . . . . . .

" Mr. Smamien. Yes; sir. I TR
Mr. Wess. About 3 years after.

LI i
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" Myr.-SmameeN. Something like that. I'm not sure about -the date.
» Mr. Weiss. And it would seem there would be a fresher recollection
of Watergate 3 years.after than § years after. .
“ Ysn’t there a danger that, as we recede from WVateroate, there is

llkely to: be more of a tendency to for«ret ‘what, \Vatel gate was. '1]1

about ¢ ’ S

M. SHAHLFN T]mt is natur al and, qmte human yes, sir,

.- Mr. Weiss. And therefore, again, wouldn’t it make muech mors. sense
not to have the investigation of wrongdoing—alleged wrongdoing—
conducted "by. the . same. ageNncy,. even thouoh it.'is the. head of.the
agericy rather than, the.person who is suppusedly dn'ect‘m«r chzngesﬂ

“But aren’t you really getting.b ih
. Mr. SzaurnN. You are saying ‘the F1B1% The F BT, wq.v nob respon-
sible. for- eonductmg tlnt 11westlgatloa The Criminal 1 }v1s10n con-
dneted, it.- .

Mr. Wrrss. Well OIx—J ustlce Depal tment. Isn tt]mt.s‘lll the szune
kettle.of fish? X g

Alen’t you still i in ,the mtuatlon whme, fQL 1e9som,> ; Jmomle, f01
saving, face, for not ]oQLmtr bad befors (iongr "esf OF  the. press-or the
world at large, that there is.a- tendency to tevato pul; the best faca on
what went on in the Department? . -t .o i s

- Isn’t there a danger that.that.may be? vt e :

- Mr, Smameex. There is: always that. daaigu Couo'lessnmn I aﬂlee
Fhere is always that danger..... - . o :

- My. Weiss, If T may—Ml, Oh'urman,.you. ;may ask ,me, to ceasp any
tnne if othér people would like the chance to question Mr. Shaheen—-
i Mr.-Preyer.-] would like to ask a:few general: questlohs and then we
w111 2o back and see if there are any more.

- Mt Weiss and Mr. Quayle have gone into’the:question. oﬁ mdepend-
ence of the Department and the desirability of establishing a stattite.

As I understand your reply, you feel this.isa policy questlon whlch
you don’t feel you should necéssarily comment.on. . :

Let me ask this. Assuming we didn’t.go the settmtr-lt-up-by statute
route and kept the office more or less as‘it i is, do-you “think it could be
useful to give -you prosecutorial authorlty—plosecutmo authorify—
and your own investigative staff? -

: As I uyderstand it now; you bring in your mvestwatlve sta{’f fl om ‘

the outsia., :
" Mr. Spaneen. We de on & very ad hoc bas1s, Mr Chﬂll marn,

T As to the prosecutomal authority; T'think there would be a problem
mtu that, That ties ioswith the FeSponSe. I made, very marmcumtely,
to Congressman Weiss.

I think-—I thoroughly apprecmte his concern over the statutox "y cre-
ation of an Office of Government Crimes. -

If you want to create my office by statute, you should. There are two
separate functions, and that goes to the presecuting- power since ‘'so
much of what we do is mvestwate allegatlons of prosecutorial miscon-
duct. We would not want to be engaged in the same exercise as is so
often the subject of an allegation that we are Tequired to re\wew

We would b¢ reviewing onr owrr office personnel in the exercise of—

‘and then, the previous dlspos1t10n for humans to put the best light
on the most unhappy series of cu'cumstances Would fall dn'ectly on
us and our office personnel ‘

S
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So, I would not want prosecutorial pos wer for the Office. of Profes-
sional Responsibility, If Congress deterniinesthat a statutory creature:

called the “Office’of Gove1 nment CMmes” should be, crea.ted then that
- would befine. - -

The other problem is you would have essentla,lly two cnmmal d1v1-
sions and one is-usually enough, although there are compenents in the
Department that have a criminal functmn as I have earlier averted to..

The other thing is ‘we do have grand jury authorization: We have
been-there, but as observers, to reduce or eliminate- the rlsk of abuse’
when ‘we had anticipated some; - ' SRR

Mzr. Prever. How about your 1nVest1gat1ve staff" ’ :

Mr, Smaueex. We find. that the resources of the. Department have
under both Attorneys General, béeen placed at our complete. chsposa,l A
We have a 50-man audit team in the Office of Mana gement and- Fmance
that has been: of invaluable assistance. .

I think the fact that we are unique; I thmk in. the Department be—
catise of the ease and access to the Attorney Gene1 al, and because of the.
nature of our charter, we are uniquein our capac1ty to put a task force
together drawn fr om outside of the Department where there—I. yill
discuss the U.S.Recording Company investigation to tel] you that
the agents were picked by the Director with the ccmcurrepce of the
Crimingal Division and my office whe was headingit. - ,

We also had special agents from the Internal- Revenue Se1 vice de-
: tfuledd to us, and they were also of our Lhome They 'had a termﬁc tlacL
recor

And to give you an answer you hiWe also subm1tted to me in draft

we have gone bacic to seé if any-of these people who. conducted the i in-. -

vestigation who were from the FBI suffered any retribution. .
The ones we have checked on have been advanced in their. caxeers—
substantially advanced in their careers—and as a result. of. that in-

vestigation, there has been a significant overhaul in the reorcramzatlon )

of the FBI itself and some of its vouchering processes. . . ... .+
I have gotten off on a tangent, Mr. Chairman. I apolonqze. e
- No, I don’t think X would like thie ‘prosecutive power. - .. it ..
Mr. Prever. You mentioned earlier,.as T understood: you, that one
of the conditions when' My, Levi. offered you ithe posmlon wag that
your office should be small. g ;

Would - you briefly give -us.the" vntues oé Leepmrr 1(; small 01' :

enlarging 1t? =

: 'Mr SusrrEN.. The yntu&sﬁ havmcr it ke\ t sm*m is the *oersan—v

nu-—-uwy wre belind we: 1 fun the ﬁlem; risk® of mmamamnv mySeLI’
further with' them,; but they are an mm'dmately able tmd gifte rfl group.

T 'had the responsibility in gn earligr incarnation to. supervise: -them |
when T was in the Civil Rights Division. I was aware of their abxlltles. P

Becatse T-knew: their ablhtles I knew that I could—well, each. was in

a section’ then of:20 or 25 at;orneys‘ Oneswas a section of 95 lawyers.
I supervised those sections, or had superyisory. responsibilities for -

thoge sections; and I found about four attornevs—I don’t, want: £o
indict the Civil Rights Division, maybe :they. iave.changed: or. those,
sections have cilanaedwbllb I founct four attorn , coultL do xthe entue
seetlon W01k gt '
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the work of the other-attorneys. I found. that if you ﬁnd :some- capable
people; that you.can keep an-office small..- :

L think we could ‘enlarge to, maybe; at.x the most 10 The vn‘tue of
a small office is that it does not become a- bureaucracy of its- own. Tlmt
is a‘concern of ours—of mine. . i e

“Mr: Pre¥er. So, your modus operandl is to keep rlt small and - to
bring in ad hoc—— +. « sl

- Mr.-SuameeN. Yes, sir It gwes us a. crreab ﬂex1b111ty No one can
be prepared for. 'We can. tailor the- reqmrements of an investigation
to conform to the specific conflict or appearance:of confhct of mterest
situations that the subjects cannot anticipate. « :

" Mr. Proyer. 'You mentioned that you either remove a cloud from
the subject or else you remove thesubject.. = LR

My Smareen. We recémmend the removal, right. - v

Mr. Preyer. When you see patterns of misconduct which ma,y have

~ emerged, are there any other reform actions that you feel your office

1(rht take or recommend, other than just mdnudual prosecutlon or’
md1v1dua1 discipline® L Ce e
Mr. SHAHEEN. Yes, sir: : : :
T mentioned that as & resu]t of one of our 1nvest1gat10ns and 1t=; rec-
ommendations, Ditector Kelley was in part-inspired to reorganize be-

cause of what we did, and Mr. Levi to reorganize some parts of the

FBI and its vouchermg and pmcurement procedures 'I‘hat’s - speclﬁc ‘
instance. '

There are other components in the Department that ha,ve, beca,use
of what we Liave found and’done, altersd their procedures. Agam, the
ones that come readily to ‘mind are procurement vl :

Also, in determining how to apply ‘sanctions—administrative sanc-
tions—to personnel and othei components: that are protected.by civil
service consistent with due  process; we hayve the right-and the responsi-
bility to' récommend: téthe’ Attorney: ‘(Gteneral such changes which, in.
the course of our* rewew of thmgsrwe ﬂunL Would make f01 bettel
practices and policiek, -+ 1t TV L o e

Every time the Attorney General—I uppeared w1th hun the la‘:t
time—referred to “iriternal opérating controls” thathe’wanted deviséd
for the FBI, ‘part of the 1eron81b111ty for’ developmg those Would
fall to my office.

"Mr. Prexer.: So, you 'deal W1th 'poh(ues and procedures and not
just personalities? '
. My, Smapeny, ‘We vaslﬂer_ *ﬂ].af_ an: 1mp riay f pnrf Q-F i-hg oﬂ'icns.’e
i:unctlon, yes, sir, 7 vt T R o

* My Pruver., You aﬁswe‘xed to M. Q,uay]e, T th’mk, tlmt t:hele were,
sorne 30.to 35 complalnts a month‘cbmmg ln, a,nd you explamed whele

they came from. " i

./ Do ‘you ‘think you shou]d take any- other 1n1t1at1ves, or are thexe

any initiatives that you could: tike, to ferret out miscondiict rathm
thzm just wait for eomplamts to comeﬂn toyou?: o
Mr: SEAMEEN. We' are: going to thmk about .that. Yes, sn' The :
'mswer is an obvious,“Yes,sir. - ;
*The other’ thing, Mr. Chmrman, is that ﬁO'ure of 20 to 35 complmntq
a month is a figure that represents the comp]amts that we find to be of-
sufficient merit, those that we ﬁnd are not: patently frivolous: -
We do not con51der—and I used this with Mr Ingram and Mr.

~
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Barnes—a, complaint by a little'lady that says she has been wired by
the CIA, NSA, and*FBI, bya 1-inch’dismeter pipé;for purposes of
using Her'in"foreign policy ‘aiid electronic-surveillance.as.an nstru-
mént of espionage. We don’t consiter thiab a serious-—wé don’t-believe
that the technology of the country has advanced to permit that.- .. -
‘We consider that a patently frivolous complaint. We get-a lot ol
those. That figure of 90 to 35 'a month: does not reflect those. -
Mzr, Prever. The 20 to 35 dresubstaiitive? P e
"Mz, Smameen. Or appear to be substantive or:we.do not risk-not.
considering them substantive. L, BRI
My great fear is—and again, T told the stafl informally—that ave «
will get, one that we almost cdnsider patently frivolous and it will get
away from us and it'will turn out.t¢ be the one in a million that we:
should have paid serious attentionto, = .~ ~ "7 oo n o
So, everything in the office is read by everyone before it leaves in
any form. Another virtue in having'a small-office, LA e T
‘Mr. Prever. A frivolous complaint i§ a.problem when you get into
arveas that are controversial, like ,th8'’ Cointelpro—having been
on the Assassination Committee, T. teceivéd a number of telephéne-
calls, nsually after midnight and on.weekénds, which I don’t think
add much to the advancement of the investigation, * ~ 7~ =i v
Do the employees. of the Dépai{tme?b,"}i'?jre any sense of duty to
report misconduct to you? Has the Depdrtment, done anything to im-
press on them that you are, there as a sort.of,an h’Qi%t‘)‘x"(}ode,’ that-they
should report misconduct to you? '~ Tt o Tt ol
Mr. Spammen. Yes, sir. The Attorney General Has, T have, the heads
of the components of the Depajtment have impressed upon them either
to_get rid-of the person who is the subjeet of some wrongdoing, or’
either the need to vindicate thatperson, ", | .0 o

Yes, sir. We have, im; f,qss'elci“upqg the -peoplé, and we think they
understand who we sire, where we are, and there s, we think, sort; o
anhQDOI‘.QQde, It’sgetﬁpgﬁﬁtter-‘!“% : g-m»ljxt [:;j . :,M P _

Mr. Prever. Have you done anything, or do you intend.to.do afy-
thing, to let outsiders know that youargthere®'.: 0 . .7 [ oo

I assumie that most. of the complaints that comé to.you now ave
referred.to you-by being complaints that, come:in the Department. T
don’t suppose the general public knows you are there réally, do they?

Mr, SmameeN. A lot do, That goes.to.an’ answer.I gave, to Mr.

Quayle. .

- N ET AR N ¥ ST CE N ST E o PSS To AN PR STt VS
We get. a lot of—over half our complaints come from eifizens, 1t, .. ..

is . resuit of sorvie Press coverage involving the office. -

. As to the efforts the. office will initiate to make thenublm more..

aware. I will think about it and we will try to-come:up with something -

tO,dQ*th&t‘. . Sy s D R 1 a7 P N R v
I can’t answer that any more completely than that, Mr. Chairman. .
Mr. Preyer. One side effect of putting it in statutory form, Lwould.
think, is that: 11;;i;‘w'ould be & form of notice to the public that you are
there; that thisweavailable.”,, .. . . o S 0" T o
.Has there been any auditing of any, of the various divisions—did

~ Mr. Spameex. We have used the internal audit staff of the Office of
Manageient; and Finance to audit, and it }(vas part of the submission

%
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tendered in January with the annual report of the six components of -
the Department with an Internal Inspection Division, © . . *
“We now spot-audit when we have a matter that, let’s say, nvolves
the DEA, FBI, and.so forth. We will say, “Hey, we would like to see
this—the entire file on that.”. .. e e . o
~ Yes, we have our:own spot audit."We hope to refine that. We are
already.developing: mechanisms. to refine the audit procedure—the
audit responsibility—that is part of the office. ,
“Mr. Prever. Let-me ask the other members—I have taken my full
5 minutes here. - ) L ‘
Avre there any further questions, Mr. Kostmayer? . : ;
My Kostaayzr, Mr. . Shaheen, what wounld you do if an agent from
the EBI came to you and said. that he had been instructed to commit
an act which he regarded as illegal and, in.fact, that he had come to

you to complain about his superior?

If his vi3it was to complain about a superior- who had. allegedly
urged him/to commit an illegal act, or what he considered to be an”
illegal act, what would you do? What would you advise him to do, and
what would you do in relation-to hissupérior? _ o

:Mr. Smameen, First, I would—I don’t know what T would do first.
I would ask him to secure that instruction in writing if he could.
If he couldn’t, I would ,_l‘eporli' it to the Attorney General. I would
call the head of the FBI’s OPR (ffice over to my office—— ' '

Mr. Kosrmaver. OPR? 0 ' o o

Mr. Smameen. The FBI had their own Office of Professional Re-
sponsibility ; I'm sorry. b : S ,

‘This is a~~we have gotten allagations, not involving instructions to
subordinates to do something they felt was illegal; but allegations from
subordinates about the propriety of the actions of their superiors, They
have been pursued, and they have resulted unhappily for those who
were found to be accurately the subject of allégations.. .-~ =~ ~

‘Mr. Kostmaver. It seems to me that that would be an almost im-
possible function for you to fulfill within the Départment of Justice.

‘Myr. Smanesn. Ithink the reason- oo

. Mr. Kostmayer, Politicdlly, socially—— =~ " =

Mr, SpargeN. They know that it is going to be done. They know
that Judge Bell and Edward Levi were determined to see that that
happened. I think in some quarters, I am not terribly popular. ..

Mzr. Kosraaxer. But even your answer to me—which is an adequate
i’lj‘lxs\verf\flndxcates that you are not even sure about what is to be done
there, R R ST R

Mr. Smaueen. I'm not sure how many différent ways I could cover’
that base is why I am not wisure of what T would do. I am unsure

in what order I would do it. . :
It has happened before. We have never gotten an allegation from

&, subordinaté that he was asked to perform something illegal by a

superior. T ot T e o T

M. Kosraraver. That is one of the things which concerns me.

.= Mr. SmAEEEN. That I am not prepared forthat? - -

“Mr. Kosraaver. Noj that you hiave not gotten those. Yet it may not
have taken place. I don’t want to say. that it has taken place. . ,,
Bt I ttillnnk you question the effectiveness of your operat

g i
at you have never recéived a complaint of an agént in the
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“FBI ‘that he has indeed been ordered to do- something. 1llega1 by i

superior. ,
v. Seamzen; Well, T will R P P S
 Mr. Kosrmayer. That is not your i’ault - :
Mr. Saaueen. I know. But I will apply that to the entu:e Dep;:ub—
ment. I don’t think there are that many ogcaswnse——have e recexved
any dllegations? - e

[ Directing his questlon to his staff behmd hlm.] o

‘Mr. Smameen.-I think that apphes depalmentﬁlde. No one_ has ‘
- ¢ome to us and said that they have been asked to commiit ilegal acts.

. We found out about illegal acts by others who have reported. them.
' Mr. Kosraaysk. There 35 @ big difference between whether or not
they come to you to complam about that, zmd whethex or not they

-have taken place. :

- Tt was just this fpa‘st' Sunday I 1ead on the hont pzwe of %he Wash-

' mg:ton Pust, and these took place some time ago—IL guess you read
it; too—about. repoits on the late Justice I‘m,nkfmter,ior; emmple, ,
where the FBI had files. N

Mr. Sasseen. The ACLU.
» Mr., Kostaayer. In all fairness to you and to Judwe Beﬂ, ,ﬂus wcxs

Aloncr before- you were, thele. I am not blammor anybody who is there.

now.

- But I think that, to Say that ]us‘b because your office has nob recelved
these complaints should not have us believe that they don’t happen.

. Mr, Smameex. Oh, no. That’s exactly right. |

That comment should apply with eqml force to the 01 munal Dlvi-
sion. How many complaints have they received—

- Mr. KosTMAYER, Sure. -

Mr. Suameen. And I davesay, their answey would be “zero n

- Mr. KosTMAYER. Sure. I smcrled you out be¢ause you are here. «

Mr. SmaneeN. I understand.

Mz, Xostmavsr, I wanted: fo pursue the subject. that Mr, Welss

vlalsed a little bit, althovugh you did answer 1’(, and it has a little to do

with the question I just asked.

Tsn’t-it diffictilt for an agency | of the Department of J ustme, Whl(lhb
: you are, to investigate alleged violations of other agencies within the
Same department@ Isn’t there” ]ust somethmcr mb011t that: that is

impossible?
How can personnel of the Department of Tustice mveatwate viola-
tions allegedly committed by pexsonnel of the Department of J ustlce'é‘

That. just doesn’t make.gense daes it ceﬁﬂm Sha mthr;n-M :na -
ontside agency ‘which does: e ‘ LN

Mr. Saanrex. Well, there is the congxesswn‘xi overmght responsl—

~-bility, but'the way——»how can-itbe done?:

I can say that as far as our office is concemed it lhas beendone.
If you indjcate to the heads of the. officés and:the section. chiefs’and

~the line people that:von hiave your charter from the Attorney General,
-and. that you are ¢alled:-dpon regularly to repatt to the Congress, and
" ~are. asked queStidns that yol d rot have anbwers to, and some tough
_qidstions: tHatrvon:do have‘ansivers to. that you inténd to-scethat the - :
“Job ig: done ‘thatyou intend fo- ‘pursue Wlth mdcn: and f'nrnéss an: alle,:,a- i
tion, you just get thie'joli daney you know. : el -

.-.»,. L ; P
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“How do-yoi put people in jail? You pursue them until you get ;the;n
there.

Mr. Kosrmayer. Who does the prosecuting if you don’t? ;

Mr, SmaureN. The Criminal Division or the other prosecutmO' ele-

.ments that have that authority and power.

M. Kosrmayer. Do they have:to follow up on a mattel if you con-
clude that prosecution is necessary ? Do they have to accept your recom-
mendahon, or do they then make their own judgment ?

~Mr. SaaneeN. We ‘ask theny to'make a separate judgment. If, after
they have made ‘it one way or the other, we. determine whether to

‘pursue—make administrative re¢ommendations.

Mr. KostmAyzr. And if you reconimend proseeutlon and they dec1de

not to prosecute, whet do you do then?
Mr. Smameen. We won’t recommend pr osecutlon If they don’t

recommend prosecution and- we ‘feel it is in order, we take it to the

Attorney General.

Mr. Kostmayer. And he resolves the chspute between Vou and the
Criminal Division?

My, Smaueen, Right. g

Mr. Kostmayer. Wouldn’t it be better 1f——I know you have answered
this when the chairman asked it before, but wouldn’t it be better if you

-had the powerto goahead and prosecute on your own ?

Mr. SHAHBEN. T\To, sir. Because ‘2’ lot of what we do is mvestlmte

“allegations of abuses of prosecutorial misconduct. We wouldn’t want to

find ourselves doing that actlvﬂzy that i isso much th(, sub1ect: of allega-
tions that we receive.

Mr. Kostmayer. Who Watchee Sow guys now? ‘

Mr. Smaneen. The Attorney General the Deputy Attorney Genera]
the Associate Attorney General.

Mr, Kosrmaver. I'want to ask ’rhls, who Watches ‘them ? VVe Watch
the press and who watches us? [Laughter.]
' You said that you are going to be involved in: settmv up some of
these internal procedures within the Depattment of J ustice. L

‘Mr. Smampen. I think Judge Bell wag referring to the FBI, but
there will probftb]y be some that W111 be recommended for others in
the—-— SRR STEA

Mr, Kosumvm Do vou h‘we & tlmeta.ble or any ides when those
procedures will be established and promulcrated? r «

Mr. Smaneey. T'don’t have'a timetable, no. :

Mr. I(OSTMAY“R Even'a broad timstable?’ ~

My Srravitns e ‘#r, beeavist othovs are gomg' to! hm*a oW ‘rbfofuum s
pate, and I don’t know how lo*lﬂ, Wh&t tzme frame- they Wﬂl reqmre

to do what theyneed to-do.

Mr. Kostmayer. And thev W111 somehow be ghﬂ?erent from pxoce-

‘dures which are already in existenice I gather (3

My, Sraneexs. Likely to be. Yes, air. . -« s
~ Mr. Kosrmayer. I asked: sTudve Be]l 1f he cou]d-and I thmk he

“answered me very fairly and honeqtlv-‘ =tell us if these sort of abuses

were no longer taking place in the FR¥ He said he had not-besn there
long enou,qh I-don’t. expect. vou to be-able to answer that question,
'11thou0h if you'are, I wouldlike you to do so. Are you able. to say that
these abuses are no longer taking place in'the FBI?
Mr. SmamueN. Let me answer you honestly and fairly.
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Mr. Kosraeaver. I don’t meanto putiyou on thespot. EAE R

- Mr. Smaneen. No, sir. I am ot prepared, and I dare say,
never want to make the categorical statément like that. -

- If T-were Attorney General 161 20 years, I.would neVar inake ase

that’s the one thing T have Jearned whén you avein-charge of axi agency
that is 54,000- s.trong, and hagas ‘a'subpart an agency that was domi-
nated by a man who,in death, haunts this: Nation with hisproblems, I
just wouldn’t come out with a categorical stntement that I know for a
certainty thatnone of thisis going on now:: : R
Mr, Rostamayer. Thank you, Mln Shaheen B
Mr. Soamwen, Yes,siri ' R R TR
My, Proyee, Mr. Quayle? ¢ s
Mr. Quayis. Procechually, I want to go thlough a complamt
Mr. Suamreen: OK.
Mr. Quayie. A comphmt comes—you smd most of them aie
prosecutorial—— ) . ,
.My, Spaneen. Alotofthemare.
Mr. Quayre. A lot. Let’s just take th‘zt as hypothetlcal
|A written complaint comes from John Q. Publi¢ that a’ case is
;’ xed. ”gYou get the complamt it is & written complamt “’hut do you
0 now?

My, Smameen. Let’s say it probably involves a Cmmmal Drvvsmn LB
‘Jawyer. If the allegation is criminal in nature,- we will send’ it to the

FBI and ask ther to undertake an administrative i inquiry and ask the
Bureau to prepare an mvesmgatwe Teport for ourt 1ev1ew and
recommendation.

“Usually they will combine with that Whén *bhey are’ a,lletrmﬂ' prose-
cutorial abuse, they will 1nvarmb1y—-a1most nlvarlably*allege that
it.all took place in the grand jury. :

The procedure there is my office w111 1mpanel three seasoned practl—

tioners of the-full grand jury to:review the transcript of the.grand
jury. Th &t is the best allegation that a complainang will send in is all

the secrecy of the grand j 3u1y The,y don’t thlnk t”ware 0'omg to 0'0 to
allthat trouble. « =
We call for tne grand )mv transcupt of thab man. We ask u panel

-of three people:who ave: notr affiliated with the Criminal lesmn to

review the transcript to see if he wa‘s “harassed, abused. Tl o

Mr. Quavrs. Do ron'do this in. f'on;]unctlon iuth sendmg the com—.

plaint to the head of tite:Criminal Division?.
Myr. Smamsen. Yes. And if we didn’t find- 0 response—-a US at-

tOlJl V’S - {.—SCGDDL.'_'*‘L[»'\I)III(‘. rif‘m.}“u?“f dfq ng- “‘.‘."kt: kgn}v T e

involving alleged grand jury abuse; w 6gse : :
It does to an ongoing matter, so 1 had better not proceed w1th it,
but we will have apanel of three’ people: One.of my panel merbers Was
Judge Tyler in one-instance, two seasoned assistant UIS! aftorneysmot
in any way affiliated with or familiar with the subjéct or the D1v1s,10n,

-to review fhe transeript to see if there was abuse;

Mr. Prever. Will the o'entleman yléld for )ust'one que%lon@
Mr. Quavie, Yes, i :
Mzr. Preyeg,: At what pomt in the procedures that’ Mr Qpavle is

‘nkmg you about is the man considered, quote, “under investigation??
Mr. SHAHEEA" Afte1 we:: ‘have estabhsheda to our satlsfactmn, fhab

il
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the allegation has substance‘ Then he is undel 1ev1ew or: mqulry or

_investigation. .

We first rev1ew the '1llefrat1om S

Mr; - QUAYLE. iYou. ﬁrst review the alletratlon ;m concelt Wlﬁh the
report from your three independent reviewers?

Mr. Sxtamern. If it involves grand jury.

Mz, QuavLE. Plus the response from the head of the Crnmna]
Diyisian,

Mr. SHAHEEN. HlS response 1s, is: the memorandum 1esponswe in
all details to the memorandum of complaint,or the letter of complaint.

Mr. QuayLe. Does the attorney that is involved have-any oppor-
tunity also to—before he is quote, unquote, “under 111\'est1gat10n”
does he:respond? - .

Mr. SHAHEEN. Usually to the head of the c11v1s1on that he works for.
The memo'{ am talking about is prepared by the attorney ‘who is the
subject of the compl'unt

Mzr. QuaxiEe. Oh, so, you take h1s memo plus your mdependent re-
view—or the staff’s—— - _

Mr, SuamEeN. Right. - ' ‘

Mr. QUAYLE; And then you wﬂl nmke a dec1s1on as to whether 1t is
under investigation.

. Mr. SHAI—IEEN Right. ’

Mr. QUATLE. Alld then when 1t is unde1 mvestl rratlon, 1b is refeued

-to the Attorney General?

- Mr, SganmEN. Sure, -
Mr. QuayLe. And then back fo—— '
Mr. SmaneeN., If there JS substance to it, we w1ll nmke recom-
mendatmns e
Mr. Quavre. Now, can tlns recommendatlon tro as far as d1sm1ss11
or criminal prosecut10n9 SR
Mr. SmammEN.. We won’t- make the crmnna} plosecutwn Tecom-
mendation, bit we will send—when ‘we send something down to the
.Criminal Division for their atfention and réview because of possible
criminal violations, they know that we are ashmg them for their crim-
inal opinion—their opinion on the criminal merits of the-case. » -
Mi. Quayre. And: hoW many icases do you Qend down to the Cmmmal
Division? :
. Mr. SmHAHEEN. A number. I don’ts know It'sasi omﬁcunt———
“Mr. Quayre. How many of them are prosecuted 7
» Mr SHAHEEN. A few. Léssthai. 10 :

. ’;i*; 'ﬂ'n,l.u?ﬂ G;;;T}l’i'ﬁk'\‘ruu ~- e e -

Mr PREYER Thzmkyou,Mr Q,uayle e e
. My, Weisst « . T e
- Mr. Wriss.: Th&nkyou,l\![l Chau'man :

L wonder, before we proceed: further, would 1t; be poss1ble for you to
make ayailable to: the committee and- ’the counsél—the: subcommittee
and the counsel—three. of the items, two you have mentioned during
the course.of your testimony and the third is refexred to in the repmt
In fact, I think youmentioned all three of them. .- .1 v v: .

One.: of them; is .Tudge Bell’s memomndum repéltmg a;lIefrahone
of qungdo;mfrv gt e B AR T BT VL VAL,

. M. Surassey, Yes, sit. 0 ST Y .r-::-,«-w‘"‘ e
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~Mr, Waigs. Two, the regulations which I . guess su plemeli{', the

charter or mder-Executlve order——wlnch cleated the fﬁce of Pro-t

fessional “Responsibility. :
Mr. Smameen. There are no 1errulat10ns TheLe is just the

- regulations—

Mr. Wezss, Just the order itgelf?

Mr. SHAHEEN. Yes, sir. And' the commiittes- aheady has that

Mr: Waiss. Right.-

And finally, there is reference on page 10 to What you ha.ve men-
tioned, the internal audit of six of the comiponents of ‘the Justice
Department their management studies and how-they process things.

Mr. Smampen., That we requested the internal audit staff to make:

Mr. Wiiiss. Now, would it be possible to make that available? -

Mr. Smarreey: Congressman, let me clieck with the Attorney General..
Speaking. for myself, T don’t believe he would have an objection, biit
they are his documeénts: Let me c"hecL with lnm and rret back to you :

Mr. Wmss Thank you.’

On pagé 13 of the annual report, you' make reference to the Coin-
telpro alledatz,ons, and yoy indicate that as a conclusion of the report—-
the ﬁndmd of it—that the total review was almost completed of people

who may ‘have been harmed by those irivestigations..

Q,uestmns ﬁrst HlS that rewew, m fact been completed at tlns; o

JO.Lllua
¥ Mr. SHAHEEN ‘The review has been completed. I think it will be

closed down next week, and the figure I mted—whaﬁ was the ﬁgure‘ ‘L

I gave here?
M. ‘Waiss, You indicated 282 notifications.

"My, Smamsnw, That is going to go up to betwéen 430 aud maybe—-_,

substantially more than that.
Mr. Wezss. What is the total number of files or u1d1v1duals Who are
stbject to this review process?

Mr. Sgagzex.:The total number of files, 50. 0()0 files. The number

of individuals? I don’t know the answer to that. I don’t know if any
of the people know the answer to that because there were over 2,000
actions. Say, 200 people could be involved in one action or the taruet of

one action, so I don’t have the figure-of the number of people 1nv01ved ‘

Mr. Weiss. You say “50,000 files.”
Mr. SaasrEN. Files.

Mr. Warss. Is it fair to assume that there Would be more 1nd1v1dua1s‘

than 50,0002 Bach file would in’fact, refer to at 1easb one mdlvldual?
K M~, Smmwp’ NC, gir, SGIL .{ fhen ATH n;y u;u ﬁulvg A l’:!l"“u!? mﬁny

of them are. . . : i
. Mz, Wass, OK. Could 7 you

" Mr. SmiwerN. Excuse me, T am, told 50, ;000 ﬁles 1s an mcorrect

figure. We don’t Jmow the number, I know there are over 2,000 actions
that the Bureau took in, Cointelpro.,
Mz, Wezss. Now, of those 2,000 actions, is it falr to assume that each
of those actions involved more than one person'l i e
v, SmaieeN, I should think so. Yes, sir, that would be fzur B

Mr Waerss. And you have no way of gaging at this point what is
the total number of individuals who were involved in .the. Coin..
telpro as:subjects of some action or mvestlgatlon or surveﬂlance or

whatever?

~ oo
pul
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JIs it-10 times that 2,000, 01 20 tnnes that 2,000, or ,30 tiffies that
2,000~

"Mr. SramEew. Tt is much less than that but I don’t have & trood
answer for you, Congressman..:

Mr. Wriss. In any event, the total number of notifications. will.

Mr. SHAHEEN Betiveen 430 and maybe as high as 200 more..

Mr. Wrrss. Can you tell us what were the Attorney General’s cmtel 18
for notification of 111d1v1duals affected by Comtelpro ¢

- Mr. SeamEEN. Yes; sir.

. First, that he be the tzu‘get, of an I‘BI/ Comtelpro action. This was
a specml program,

For instance, Martin Luther Iuntr—-he was Cointelpro’d more than
anyone else, probably. But-he was never in the Bureau’s counter-
1ntelh%ence program.. ‘That was a program bearing the acronym-—

Coint pro—oﬁicmlly recognized now, program with the TBI on dis-
ruption and harassment, and certainly of questionable propriety.

It has heen discredited by both Attorneys General Lev1 and Saxbe
and J udge Bell as well. All three of them.

The criteria for notification is if there had been harm to an individ-
ual and, by the nature of the action taken against them, or if one was
unable to determine whether there was harm but the nature of the
action suggested the possibility of harm, or WI here, from the file, one
gould nf(;; tell, the vote to notify was resolved, in all instances, in favor
0 noti :

Either harm, or inability to tell whether harm had been caused,
warranted notification.

Mr. Weiss. Harm in all of its 1a1n1ﬁcat1ons, slander, credit, or loss
of job——

Mr. SHAHEEN. nght :

Mr. Werss. Physicial harm, whatever

Mr. SmamEEN. Right.

Mr. Werss. Were those criteria submltted by the Attorney General
to your office in writing?

- Mr. SmamEeN. Yes; they were, '

Mr. Werss. Would it be possible f01 flns committee to receive a set'

 of that file?

Mr. Smamrew; I believe under Chairwoman Abzuu We provided that,
but we will be happy to re-provide it.

‘Mr. Weiss. Getting back again to the processes of determining al-
lewm‘mns of wrongdoing. A Lew agent comes into the FBI; he is hired.

Ts thera HILY kind of program in your‘office or the Atto‘nev Goneral's
to inform him as to what his obligations and responsibilities are, both
as to the performance of his duties and his adherence to the la,ws and
the Constitution of the United States?

Mr. SmaHeEN. I believe so. It starts with the instructions the Attor-
ney General has asked them all to follow and that is the manual, to
the letter—the FBI manual.

Mr, Weiss. We have had occasion to h‘Lve reference to and we have
seen the manual—

Mr. Saamsexn. Did they glve you all tho manual, by the way2 Just
as a matter of personal interest——

Mr. Wess. I don’t have it, but we have had it described and it’s
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apparently a massive kind-of-thing. The best description I have gotten-
—particularly in the areas that the FBI people themselves say—it is.

unfair for them to be charged now, in.retrospect, with allegations of
wrongdoing. TR LA R S

The indicationis are that there is a.certain amount of vagueness at-
taehed to the manual.: The mantal does not.really: describe in a cleay:-
cut fashion what it is that they are pledged to do by way of following

out their superiors’ dictates if the orders are wrong, for example, or.

illegal, or what haveiyou. ..~ o« o e

“Mr; Seaumnn. T think we have reports that some agents are requiring
that their orders, when they havé a duestion about them, be put in
writing, Some are consulting with counsel. I think this New York
problem has gotten a lot of agents in groups, being represented by
law firms. " - BN S -

Mr, Weiss. My question is, Mr. Shaheen, wouldn't it make sense-—
especially given the confusion that-is prevalent right now—ifor there
to be ‘a systematic,. programmatic approach to briefing and orienting
not just new agents but-especially new agents,:as well as the older em-
ployees of the FBI, as to what is expected of them, both in fulfilling
thelr responsibilities and.their adherence to the Constitution?

" Mr. SeasrEN. Absolutely. That is one of the most important things
we have to address in developing the internal operating controls that
the Attorney General mentioned te you in this subcommittee in his
last appearance. R : o

Mr. Warrss. The Attorney General indicated—you just referred to it

again—ithat it is his directive to agents that if there ever is any doubt

as to an order being received from a superior, that they should get it
inwriting:. - 23 ' , , S

Have you had any indication at all as to whether any agent at all
has requested of a superior that he/she give the order in writing?

Mr. SmameeN, Personally, no, sir. DR ‘ ,

My, Wanss. Tsn’t that really again, a remedy or a cure that sotunds
nice but, in fact, is no cure at all? That the same constraints which
would mandate an agent to follow the dictates of a superior would
also-preclude him/her from saying to his superior, “I'm not going to
do that unless you give it to me in writing”? - '

Mr. SmamseN. The answer is a very obvious “yes,” sir. ,

Mr, Wrass. All right. So, we need something, obviously, more than

just the directive to get it.in.writing if you have any doubt about.

Have you given any thought in your charter considerations to

-.guideline considerations—fo a specific set of puidelines for agentslo .

follow?
Mr. Suaneen. Yes, SRR
Mr, Wezss. In reporting to you or to the Attorney General whenever

they have any question of going into a controversial or perliaps pro-

hibited aves4
Mr. Smaubey. Yes.
_ Mr. Wezss. Would you care to indicate what those are? P
Mr. Smameen. Yes, sir. I would prefer not. I would be happy to

come back at g later date and give you those. They are still in the

formulative stage, and they haven’t even been presented to the At-

g
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torney (General, but we have been asked to consider those, and e have
sort of preliminarily started to do so. , o

- But T agree with you to do so. They are needed. We have been asked
to come up with something, and we intend todoso. .~

Mr. Wriss; And finally, the Attorney General indicated,; in his
appearance ‘before us, that he thought there ought to be a removal
of the FBI from domestic intelligence matters, except in those areas
where thers was a nexus to the crime. : —

Now, to what extent has consideration of that proposal or approach
been followed, and how close are you or the Attorney General to
submitting that kind of guideline, or where are we as far as a time-
table is voncerned ? : :

Mr. Sizameen. I don’t know where we are. I'm not sure that the
Attorney General knows. Perhaps a member of the Guidelines Com-
mittee knows. : . , v '

T don’t know the answer to that question. C

"My, Wriss. What proportion of the FBI is, in fact, utilized in follow-
ing domestic intelligence matters as distinguished from straight erimi-
nal kind of investigations? :

Mr. Sgameexn. I don’s know the answer to that, either. :

Mr. Waiss: Would you have any way of finding out and submitting
that information to the committee?

Mr. Smanren. Certainly.

[See testimony of FBI Director Xelley at p. 155.]

Mr. Wess. I'would certainly appreciate your doing so.

Thank you, Mr. Chairman. IR

My, Preyer. Thank you, Mr. Weiss. - : :

At this time, the Chair will ask Mr. Barnes and Miss Sands, counsel
of the committee if there are any questions remaining to be asked.

We will invite you to put some question to the witness.

M. Baryes. Thank you, Mr. Chairman. _

Mr. Shaheén, what is the policy of opening a case if you don’t have
a formal complaint?’ : S

For example; you read a news story that appears to have an allega-
tion of wrongdoing in it, or perhaps a civil action is filed and out of
that it appears there may have been some criminal activity involved.
Do you go ahead, or do you have to have a formal——- o

Mr. Smannen. No;'it can be oral. We can read about it in the news-
paper. It can be in writing. It can be any way. - - o

Mr. Barwes. And on the 150 or so allegations that were covered in
your 1976 report. were some of those first investigated by some of the
internal units at the six various divisions? ) :

Mr. Smameen. Yes.

Mr. Barves. And then came to your attention ?

Mr. SmamEeN, Yes. : S

Mr. Barnes. What is your relationship to those six units? For ex-
ample, a complaint comes first, say, to the FBI’s Internal Inspection
Division. , o

Do they process it with their own investigation before passing it on
to you, or do they pass it on to you at the same time they begin the
investigation? ‘ ?

Mr. Smangen. First of all, the Internal Inspection Division does not
perform the same function that it did 1 year ago or 114 years ago.




93

Ifitis an allegation of a wrongdoing by an FBI person or employee,
it goes to their Office of Professional Responsibility. We have asked to
be alerted, and we are. When the allegation is significant, where the
individual against whom it is lodged 1s significant, and where there
is detonative—for want of a better word-—potential, we want to be
instantly advised, and we are.

‘We get monthly reports from those six inspection units, too,

Mr. Barnes. Would you get reports during the course of their
investigation of a “detonative” matter?

Mr. Saameen. Yes. But on the very significant ones.

Mr. Barwzus. Do you have the authority, if you don’t like the way
they are conducting their investigation, to simply pull it from them?

Mr. SuameeN. Yes. :

Mr. Barnes. You find you have sufficient authority to do that?

Mr. SzasEEN. Yes.

Mr. Barwzes. Of the 152 allegations, do you have a breakdown on
what components of the Department the employees that the allegations
concerned were employed by? Mostly FBI people or—what was the
breakdown ?

Mr. SuameeN, Most of them were people working for those elements
of the Department that threatened freedom from :jail to the com-
plainant. That would be the investigative agencies and the criminally
litigating division of the Department.

The bulk of our complaints involved prosecutors and the people in
“collusion” with them—if ¥ can put that word in quetation marks—
like the FBI investigating somebody at the request of the Criminal
Division.

A lot of our complaints—about 90 percent of them—are inclined to
be without, substance. We have investigated them nonetheless, and I
would say the bulk of those involved t%xose people whose freedom to
roam at large was being threatened.

Mzx. Barnes. You mentioned in your report the difficulties you en-
counter because of risk to an ongoing case when a complaint comes in
that would relate to that case. ’ ‘

‘What is the policy there? Do you put off the internal investigation
until the case passes a critical period, or do you simply go shead
anyway ? :

Mr, SmameeN. Sometimes—that would vary with the circumstances.
. When we can go in and surgically review the complaint without
impeding the investigation, we will do it. When to satisfy the com-

‘plainant’s request would require the stopping of a criminal investiga-

tion, and without more of his allegations to warrant it, we will defer
to the litigating component and then proceed with the investigation
administratively if warranted. , ,

It varies. What I am trying to say is that it varies.

. Mr. Barnes. You could go back later to a criminal aspect of an
investigation— ‘ , -
Mr. SaameeN. Oh, absolutely. Yes, o

Mr. Barngs. What effect on your investigation does the pendency
of a civil case have? I can see where you would have a problem where
the Government is defending against maybe a tort action or
something. B '

98-001 O - 78 -7
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At the same time, if you were conducting an investigation, you could
turn up substantiation of allegations that would actually be helptul to
the side that is moving seainst the Government.

Mr. Suameen, Right.

Mr. Barnes. Causing a conflict——

Mr. SHauEEN. Almost to the same extent that a criminal investiga-
tion would be. This might impinge on ongoing civil litigation, but,
again, it depends on the nature of the allegations, the circumstances of
the ongoing litigation, and what we can do while the litigation is pro-
ceeding without affecting either the rights of the Government or the
private litigant.

Mr. Barnes. Have you had situations where you have had to make
substantial information available to civil litigants under their dis-
covery rights?

Mr. SeaneeN. No.

Mr. Barnes. Mr. Weiss?

Mr. Weiss, May 1%

In line with the Cointelpro program that I asked about before,
as a result of your review of the files, has your office made any recom-
mendations as to either administrative sanctions or criminal prose-
cution of FBI agents involved in those cases where you have concluded
that individuals were, in fact, harmed and they were notified by your
office of having been harmed ?

Mz, SmameeN. No, sir, That was done in the so-called Petersen re-
port 2 or 3 years before—that’s Henry Petersen, who was asked to do
that by Saxbe.

The ones that we would have done administratively, the people have
either retired or they are dead now, and were at the time.

Mr. Werss. So, in essence, the notification has taken the place of
administrative sanction recommendations? -

Mr. SmanmrEn. I don’t think that was the purpose of notification.
I think the purpose—no, sir, I don’t think that was the purpose of
notification.

I think the purpose of notification—by Attorney General Levi and
Attorney General Bell—was to say “This was an outrageous activity.
And one way to make sure or guarantee against its reoccurrence is
that we are going to tell folks about it.”

Mr. Wesss. Do you know if there is any civil action instituted as a
result of those notifications ?

Mr. SHaHEEN. I believe there have been. I know there have been.
We were prepared for that before we started to notify. We realized
that as a very real likelihood.

Mr. Werss. Do you have any idea as to how many such cases?

Mr. Smameen. Beyond the word “several,” Congressman, I can’t
give you that.

Mr. Warss. In essence, the statute of limitations has not really run
on all of those cases, has it?

Mr. SuamEeeN. No, sir.

Mr. Weiss. Do you have any idea as to how close the statute is?

Mr. Suameen, No, sir, I don’t.

Congressman, we believe it is the plaintiff’s theory that the statute
doesn? start runnin

Mr. Weiss. Until gley are notified ?

Mr. SuanzeN. Right.
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Mr. Werss, Will this be a policy in the Department, not just in the
Cointelpro cases, but where you have a situation where the sanctions
of various kinds are not imposed by the Department, that, in fact, the
individuals who have been harmed ‘as a result of these various kinds of
abuses, will be notified by the Department ?

In other words, are you taking back just the Cointelpro cases?

Mr. Smameen. Our office isp’t. But that is a policy consideration
that I am sure the Attorney General would want to make, and I defer
to him in any response. . :

Mr. Wriss, Would you think that it would be appropriate to adopt
that, again, as a policy position so that the people would know that
the Government really stands to suffer in addition to the problems that
individual agents may have? That there is a monetary reason for peo-
ple not being abused citizens?

Mr. SmaHEEN, Yes, sir.

Mr. Wess. And you would be willing to make that recommenda-
tion, that the Cointelpro notification procedure be adopted as policy
in other matters?

Mr. Smameen, If it is improper dirty laundry, I think the best way
to clear it is to clean it; expose it.

Mr, Weiss, Thank you, very much.

Mr. Barnes. Mr. Shaheen, your report indicates some occasional
problems in deciding whether to refer a case to a division for admin-
istrative handling or whether to send it to the Criminal Division for
treatment there.

‘What level of initial review do you give a complaint? Do you essen-
tially read the complaint, or do you go back to the complainant and
try to get more detail or—— <

Mr. Smameen. Often we go back to the complainant and ask for
more details.

He or she will send a long letter, and there will be just a seribble out
of 10 pages that refers to some alleged FBI abuse or an abuse by a U.S.
Marshal, We tell them that this office’s function is to review and handle
and pursue allegations of wrongdoing by Department personnel ; since
the reference 1s to the FBI or the U.S. Marshal or to a Depart-
ment employee, we would be pleased to receive and therefore are re-
questing that you supply more detail, specific allegations, and all of
the backup material that you can, with documents. ;

That’s a very—well, every time we need that information, that is
policy. We request it.

Mr. Barnzs, You do that before it is farmed out?

Mr. SeapEEN. Yes. :

Mr. BarnzEs, You mentioned in your report some variance of han-
dling by the divisions or the U.S. attorneys’ offices, indicating that
some do an excellent job of pursuing matters.you send them, and °
others maybe don’t do such an excellent job. - - R

Is that a matter of their priorities perhaps not being made clear
to them, or do you have active hostility reaching you from any of
these other areas? , e DL ~

Mr. Spamzeen. I must say that when we wrote the report, we didn’t
know that I was going to answer questions about it. That quite often
reflects—there is-no hostility, That, I might add, surprises me as I
stayin the job with:every passingmonth,. =~ - L
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I have heard that I could expect it, but just the contrary has hap-
pened.éWe get a lot of support and we get it quickly and as often as
we need it.

The prodding is for our own purposes. The prodding of certain
offices out in the field is necessary when we know and they realize that
they have been referred a frivolous complaint but we put the burden
on them to follow it out and it is a question of their recognizing that
it is not high on their list of priorities and we prod it. It is because
we have told them we would like to close our filing on this, and tell
us that there is nothing to it. Get us something back on this.

So, it is not a question of hostility. It is a question as you say, maybe,
of their recognizing, as we do—we just don’t like to keep things open
and sometimes they are not as interested in helping us close some-
thing as we are. That is why we have had to prod people.

Mr. Barnes. Do you feel it is necessary to send even the frivolous
ones out to essentially cover the process ?

Mr. SeamEEN. Well, we do it to place the burden at the first level
and that is in the field, if that is where the allegation is leveled, yes.

Mr. Barves. You mentioned in the report that sometimes there is a
problem where agents or Government officers have worked in pairs.
Do you ever have one of the pair give you the straight story on what
the other one in the pair did, perhaps an improper interrogation, that
sort of thing? ;

What kind of investigative steps do you take in these situations?
Do you separately interrogate the partner of an agent?

Mr. SEauEEN. Sometimes we will, yes.

Mr, Barnes, Where you send a matter to the Criminal Division and
they eventually come back with a report that says it shouldn’t be
prosecuted, or where you send a matter to an administrative unit and
their report indicates that the matter is perhaps more serious than
originally thought and there is some criminal problem involved, how

.do you handle the cross-referencing back and forth, and are investi-
-gations essentially started all over again to move the problem from
one division to another?

How is that efficiently handled ?

Mr. SmamreN. When we send something to a component of the
Department for administrative action, it is usually because we passed
the liminal level and determined that probably some is warranted.
They come back with their recommendation and we reserve the right
to agree or disagree. I don’t think there is any confusion about that.
. We work pretty much hand in hand with them in developing and
implementing administrative sanctions tied up to the individual and
what, he did wrong.

Mr. Barnes. Are there specific written policies on what kind of
active wrongdoing merits an administrative sanction? Is there one
level of offense to get fired and——-

Mr. Smamzen. No, but there is, with the component in the Depart-

ment, it is not the same in the U.S. Marshals Service or DEA as it is in
the FBI, for instance. They are covered by civil service—at least the
former two are—and I think INS as well. . '
. So, the procedures to implement administrative sanctions, if that
is what we are after, are more cumbersome than, say, to implement
something administratively in the FBI or one of the litigating divi-
sions against an attorney.
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I can call an attorney and say, “These are the charges, how do you
Eﬁefzd? ‘What do you want? Let’s have your resignation.” And that’s

at.

It varies with the component of the Department because of the
various civil service protections or lack thereof,

Mr, Barngs. Thank you.

Mr. Wezss. My, Chairman ? Thank you,

I just have one more question—comment—I guess.

‘When I served in the New York County District Attorney’s Office -
under the late Frank Hogan, he would, every year, gather together his
entire staff. At that time we had, I guess, about 75 or 80 assistant dis-
trict attorneys, 20 or 30 investigative detectives assigned to us in the
police department, as well as other supportive staff.

Starting with the premise that the office was there not just to
prosecute, but to do justice, he would go through an hour and a half
presentation of what he felt was appropriate or inappropriate conduct
by members of the staff of the New York County DA’s office.

Now I know that the Justice Department, has 2 much larger staff and
it is not centrally located, but would you not think it appropriate for
the Attorney General, on an annual basis, to prepare that kind of a
statement which he could perhaps deliver to the staff immediately in
his headquarters, and have the same statement read by the top rank-
ing official at the various district offices—field offices and so on, so that,
in fact, there would be an ongoing indication to stafl that the Attorney
General has certain standards that he is constantly and continually
cognizant of, and wants the staff which he has to adhere to?

Mz, Saammew, I do.

Mr. Werss. You see, the thing that I just find so terrible and abstract
ubout this whole situation is that there doesn’t seem to be any clear-cut
direction to the staff of a very large department with tremendous
powers as to what their responsibilities and obligations ave.

I am sorry to say that I don’t think that your office—although I have
the highest regard for you and the Attorney General and the people
you are working with—1I don’t think your office really meets that
problem as of now.

I am pleased to note that youwre thinking about expanding
the role and the responsibilities of the Department along these lines,
but I think you have got a long way to go.

Mr. SmamseN, I agree.

Mr. Werss. Thank you, Mr. Chairman.

Mr. Preyer. Thank you, Mr. Weiss.

Miss Sands?

Miss Saxps. I just have a couple of questions of Mr. Shaheen.

Since the Office of Professional Responsibility has been created, have
you made any recommendations to the Attorney General regarding
changes in policy or practices of Department employees that you feel
should be made?

Mr. Ssaneen. Yes.

Miss Sanps, What were those recommendations ?

My, SeameEN. I think I have answered the question.before, but I
will repeat it. ‘ :

‘We have been responsible, in part, for reorganizing the FBI, their -
procurement practices in particular, their vouchering procedures.
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That has also been the case in three other components of the
Department.

‘We are working on additional recommendations, but, yes, we submit
them as we find them, and they have been implemented.

Miss Sanps. Mr. Shaheen, you feel no one should hold your current
position for longer than approximately 2 years.

With the end of your second year quickly approaching, do you have
any rr;acommendations on how to improve the functioning of your own
office ¢

Mr, Suaneen. Anyone who openly seeks it should not be given the
job. [Laughter.]

Other than that, no. But I will by the time I come closer to the end
of my tenure, yes. I will have. I have been thinking about it and I have
asked my office to think about it.

We try to implement better practices as soon as we come upon the
discovery that to do so would be good, but I will think about that
more as-my deadline approaches.

That is a very good question and, yes, I intend to leave with the
Attorney General some recommendations that my successor should at
least consider.

Mis~ Saxps. Thank you, Mr. Shaheen.

Thank you, Mr, Chairman.

Mr. Prever. I think if you do make some recommendations along
that line, if you make a “swan song” presentation, the committee would
be really interested in your recommendations.

Let me just ask one final question which we are always interested in
in the committee—any oversight committee is.

‘What would be the extent of access to the files and operations of the
Office of Professional Responsibility that the subcommittee would be
allowed in its oversight of the office ¢

Mr. Smameen. Mr. Chairman, I don’t know the answer to that
question. I am part of a group that has been asked to provide input in
a revised policy of disclosure of departmental files.

The Attorney General is supervising that. It is ultimately his de-
cision. He indicated in his last appearance before you that he was
working on it. That still is happening.

‘Whatever he agrees to will be the policy set by the Department for
the Department, and I will adhere to it as well.

Mr. Prever. So, the Department is working on this whole question
of access?

Mr. Seanmeen. Yes, sir.

Myr, Prever. Access of Congress to information in the Department?

Mr, Suaueen. Yes, sir.

Mr. Prever. Thank you, very much.

We appreciate your being here today, Mr. Shaheen, and your very
helpful testimony.

. We will leave the record open to receive any further written ques-
tions of you which might prove to be necessary after reviewing the
hearings, but at this time, we will recess. We will adjourn this meeting
and let you get back to your duties.

[The report referred to on p. 65 follows:]
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ANNUAL REPORT TO THE ATTORNEY GENERAL
OFFICE OF PROFESSIONAL RESPONSIBILITY

1. OFFICE DUTIES
On December 9, 1975, Attorney General Edward H. Levi
created the Office of Professional Responsibility in the

“‘pDepartment of Justice "to ensure that Departmental

employees continue to perform their duties in accord
with the professional standards expected of the nation's
principal law enforcement agency". The Office was
designed to oversee and, if necessary, conduct investi-
gations of "conduct by a Department employee that may be
in violation of law, of Department regulations or orders,
or of applicable standards of conduct". 28 C.F.R. §0.39
et seg. (1976), A '

‘The Counsel on Professional Responsibility is required
to submit an annual report to the Attorney General and the
Deputy Attorney General "reviewing and evaluating the
activities of internal inspection units or, where there
are no such units, the discharge of comparable duties
within the Department". 28 C.F.R. §0.3%a(f)(4). Counsel
is also empowered to "submit recommendations to the
Attorney General and the Deputy Attorney General on the
need for changes in policies or procedures that become
evident during the course of his inguiries". §0.3%afg).

" This report will attempt to meet both of these responsi-
bilities.

II. COMPLAINTS REVIEWED BY THE OFFICE

. In 1976, the Office of Professional Responsibility
received, reviewed and acted‘on one hundred and fifty-two
{152) allegations of miscondict against Department officials.
rifty~two matters (approximately 34%) could be categorized as
allegations involvimg abuse of investigative or prosecutorial
authority. Fifty-three matters (35%) pertained to variocus
criminal allegations, and another twenty-six (17.5%) involved
the unauthorized release of government inforfiation cor Mnews
leaks" about ongoinyg Department investjigations. The 0Office
categorized seven matters (4.5%) as "morals offenses" and
fourtecen complaints (9%) as “"miscellaneous™.
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Abuse of Authority
1. BAbuse of Prosccutorial Authority v

{ In 1976, the Office received thirty complaints
concerning prosecutorial misconduct and abuse of
power. Only three complaints’ were found to warrant
discipline, but many allegations did not result in
administrative action because the Office was unable to
develop sufficient evidence'to support a finding that
the Department employee had engaged in misconduct.

Twenty-two of these complaints involved allegations
that Department prosecutors abused the grand jury power;
failed to prosecute known criminals; initiated inves-
tigations or failed to pursue prosecutions for partisan
political purposes; demonstrated extreme abrasiveness
in court, and closed criminal cases because of personal
ties to the defendants.

It should be emphasized that this list includes

. allegations only. Seven matters are still under

inguiry. The remaining have been closed. One com-

. plaint was substantiated by administrative inquiry
~and led to the prosecutor's dismissal.

The Office reviewed six other matters that could
be generally described as allegations of unethical
prosecutorial conduct. The complaints included accusa-
tions that a Department attorney improperly threatened
a witness with criminal prosecution (unsubstantiated),
that a Department attorney engaged in ex parte communi-
cations with a federal judge (open}, and that a
Department prosecutor failed to disclose exculpatory
evidence to defense counsel (unsubstantiated). Another
prosecutor was reprimanded for advocating at a Bar
Association function that the Department engage in
improper investigative technigues to gain advantage
‘in major criminal investigations.

Private attorneys complained on two separate occa-

sions that Departmental officials had contacted defendants \

without notifying their attorneys. One of these complaoints i

led to an oral reprimand.
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We should point out that the Office found it

particularly difficult to investigate these complaints
without risking injury to the cases out of which the N
complaints arose. Few of the allegations against
prosecutors appeared, on first impression, to involve
violations of law. So they were referred for admini-
strative action to the head of the diyision or U.S.
Attorney's office to which the attorney was assigned,
as required under the Office charter. 28 C.F.R.
§0.39a(¢) (2)., The manner in which the division or

| U.S. Attorpeys handled these complaints varied

| considerabiy. Some would have preferred an outside

| » unit to investigate the allegations. Others conducted
the requested administrative inquiries immediately and
thoroughly. A few would not respond without repeated
prodding.

. This suggests that division heads and U.S. Attorneys
should have a precise and uniform understanding of the
Counsel's duties and review authority and that new
appointees to these positions should be so advised in
writing. It might also be useful for the Counsel to
attend the U.S. Attorneys' Conferences from time to
time so that the U.S. Attorneys will have the oppor-
tunity to become familiar with Office operations,

Although we hesitate to draw any conclusions from
this list of complaints, especially since we wereable
to substantiate only three allegations; the number of
complaints in this area doés indicate that Dzpartmént
prosecutors should be repeatedly reminded of their
ethical responsibilities, especially those set forth
in the Code of Professional Responsibility.l/

1/ These responsibilities are set forth in the Code,
adopted in 1969 by the House of Delegates of the
-Aerican Bar Association:

Ethical) Consideration 7-13

The responsibility of a public prosecutor
differs from that of the usual advocate; his
duty is to seek justice, not merely to convict.

L4 ’ This special duty exists because:: (1) the pro-
., secutor represents the sovereign and thexefore

o (Footnote continued on page 4) : ) .

i -3 ~

N
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2. Abuse of Investigative Authority

In 1976, the Office reviewed twenty complaints
involving what could be described as "abuse of
investigative authority", Two complaints were
substantiated and led to disciplinary action. Many
of these complaints dealt with unspecific allega-
tions of harassment and intimidation by FBI, DEA,

(Footnote 1/ continued from page 3)

should use restraint in the discretionary exer-
cise of governmental powers, such as in the

. selection of cases to prosecute; (2) during
trial the prosecutor is not only an advocate
but he also may ‘take decisions normally made
by an individual client, and those affecting
+the public interest should be fair to all; and
(3) in our system of criminal justice the
accused is to be given the benefit of all
reasonable doubts. With respect to evidence
and witnesses, the prosecutor has responsibi-
lities different from those of a lawyer in
private practice; the prosecutor should make
timely disclosiure to the defense of available
evidence, known to him, that tends to negate
the guilt of the accused, mitigate the degree
of the offense, or reduce the punishment.
Further, a prosecutor should not intentionally
avoid pursuit of evidence merely because he
believes it will damage the prosecutor's case
or 2id the accused. .

Ethical Consideration 7-14

A government lawyer who has discretionary

power relative to litigation should refrain

*°. from instituting or continuing litigation that
is obviously unfair. A government lawyer not
having such discretionary power who believes
there is lack of merit in a controversy sub-
mitted to him should so advise his superiors
and recommend the avoidance of unfair litiga-
tion. A government lawyer in a civil action
or administrative proceeding has the responsi-
bility to seek justice and to develop a full
and fair record, and he should not use his
positira or the economic power of the govern-
ment to harass parties or to bring about unjust
settlements or results.

-4 .
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and INS investigators. We found these charges diffi-
cult to prove. FBI, DEA, and INS agents almost never
conduct investigations alone. When an investigator
is accused of "harassing" a witness, his associate
virtually always vouches for his good conduct. The
complaining witness rarely can muster more evidence
than his own word. .

.

In some instances, the Office could not easily
determine whether a complaint of this type should be
treated criminally or administratively. The complaints
rarely contained the detail allowing the Office to make
judgments based on sound legal analysis. The Office
lacks the manpower to conduct the necessary preliminary
inguiry itself, and therefore, can only rely on its
collective judgment and experience in deciding whether
to refdr the matter for criminal or administrative
action.

3. Mistreatment by Prison Officials and Parole
Officers ’

The Office received two letters from prison inmates
complaining of mistreatment and inadequate security in
federal prison. Another prisoner complained that his
parole officer improperly revoked his parole and
prevented him from attending his mother's funeral.

Two of these complaints are the subject of ongoing
inquiry. i
B. Release of Official Information

Another- frequent complaint concerns the improper xrelease
©of official information. The Office reviewed nine allega-
tions that Department officials released to the press infor-
wmation developed in criminal investigations. The guidelines
governing the release of such information are set forth in

28 C.F.R. §502{a) and (b). As stated here:

While the release of information for the
purpose of influencing a trial is, of course,
always improper, there are valid reasons for
making available to the public information about
the administration of law. The task of striking
a fair balance between the protection of indivi~
duals accused of crime or involved in civil

-5
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proceedings with the Government and public
understandings of the problems of controlling
crime and administering government depends
largely on the exercise of sound judgment by

hose responsible for administering the law
and by representatives of the press and other
media. 28 C.F.R. §50.2(a)(2).

It is precisely the "exercise of good judgment" that
we find so difficult to review. Several of the news articles
which triggered the "leak" allegations did appear to inflict
serious damage on the reputations of persons identified as
targets of criminal investigations, and in at least one o,
instance, the person identified as a "target" was inmme-
diately determined not to be one. ‘The injury done to this
individual is, in our view, incalculable.

_Disciplinary Rule 7-107 of the ABA Code of Professional -
Résponsibility and the Privacy Act, 5 U.S.C. §552a, also
prohibit release of information developed from criminal
investigations. The Office lacks the authority to initiate
criminal investigations into these allegations and has
conducted administrative inquiries into these matters only
vhen directed to do so by the Attorney General or the
Deputy Attorney General.

In addition to the above, the 0ffice reviewed three
complaints that official information was released to
known criminals. Two of these allegations were found to
be meritless. The third is still under inquiry.

The Office reviewed one complaint that official infor-
mation was released to a defense attorney. This also was
found to be meritless. The Office has two similar matters
in open status at the moment.

The Office of Professional Responsibility received and
reviewed four allegations that Department officials gave
misleading or false testimony to state or federal grand
juries. Three of these matters were closed for lack of
evidence. The fourth is under inquiry.
There were four other allegations of a more serious
nature which the 0Office reviewed--namely, that government
files were unlawfully destroyed or stolen. Two of these
matters remain open.’ Two were closed for lack of evidence. 3

-6 -

»




107

C. Morals Offenses

) Some of the more troublesome questions we encountered
this year arose out of seven matters concerning personal
morals offenses. Recognizing that Department attorneys
must adhere to the strictest standards of professional
integrity and competence, the Office nevertheless agonized
over what standards to apply to matters involving. abérrant
sexual conduct. This gquestion is made more difficult when
.the conduct is relatively private.

Administrative inquiry substantiated three of these
matters and led to admonishment for the attorneys involved.
One matter remains open. To avoid unnecessary injury to the
attorneys' families, inguiries into such matters must be
handled with great care and attention. Moreover; it
should be stated that the Office does not intend, or have
the authority,; to regqgulate the morals, habits or private
lives of Department personnel.. When the matter becomes
public and reflects adversely on the Department and the
adminictration of justice, however, the Office is compelled,
at the very least; to determine the facts. .

D.. Allegations of Criminal Misconduct

The Office reviewed and referred for appropriate action
fifty-three allegations of violations of the federal criminal
code. Inguiry substantiated eight allegations and led to
administrative action in the cases in which the Criminal
Division declined prosecution.

1. Obstruction of Justice and Bribery

. Two obstruction of justice charges were found to
be meritless. Three individuals complained that they
were "framed” and were victims of a miscarriage of
justice., Two of these were unsubstantiated. The
third matter is still open. .

There were ten bribery and case-fixing charges
made against Department officials. Investigation
has .substantiated none of these allegations.

- T -
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2. Fraud Against the Government

The Office reviewed nine allegations that
Department officials engaged in fraud against the
government. These charges included complaints that
Department personnel submitted fraudulent travel
vouchers, authorized the release of improper amounts
of relocation witness funds, and paid cexcessive
amounts to suppliers for office equipment. Inves-
tigation substantiated two of these allegations and
led to disciplinary action. Neither was determined
to warrant prosecution.

3. Misuse of Official Position

The Office reviewed ten allegations that Department
employees misused their official position for private
gain. Five of these charges were substantiated through
investigation. Yet in all but one case, because the
amounts involved were essentially de minimis and
because of an absence of evidence indicating willful-
ness, prosecution was declined. One employee was
found to have engaged in a small bartering business
in his office. He was dismissed. Two other matters
involved furnishing the private apartments of two
Department officials with government property. The
fourth allegation that was substantiated involved the
use of Department stationery for the private purposes
of a Department employee. In the fifth case, a Depart-
ment employee plead to a misdemeanor charge under
18 U.S.C. 641 and 642 for converting government property
to his own use. - c .

4. Conflict of Interest

Twelve conflict of interest matters were brought
to.our attention in 1976. A U.S. Attorney refused to
investigate a corporation on fraud charges, it was
alleged, because his assistant had served in private
practice as the corporation's attorney. The matter is
under inquiry. A former Department attorney was accused
of £iling a class action against a defendant the attorney
had allegedly investigated while employed by the Depart-
ment. ' This was closed, after inquiry, and found meritless.

The Deputy Attorney General ordered the Office to
investigate the relationship of one Department prosccu-
tor to a private defense attorney. We discovered that
the prosecutor had hired the defense attorney as his

-8 -
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divorce lawyer and owed him a considerable sum of

money while the same defense attorney and prosecutor
were litigating three separate criminal cases. This ¢
indiscretion, not the prosecutor's first, led to his
separation from the Department.

The other conflict of interest matter warranting
administrative sanction involved an Immigration
Service official who went into a restaurant business
with several attorneys who handled numercus immigra-
tion cases in proceedings before the same official.

5. Political Activity

There were three allegatmons that Department offi-
cials engaged in unlawful polifical activity. Admini-
strative inguiry substantiated none of these charges.

6. Larceny . .

We reviewed two allegations that Department employees
converted to their personal use small amounts of private
property. Neither led to administrative action. .

E. Patenély Frivolous Charges

The _ffice took pains to treat each complaint against
Department officials in as even handed and fair a fashion
as possible. Nevertheless, the Office did receive a
number of complaints which could be described as "patently
frivolous". These charges, such as the woman who claimed
she had been secretly “wired" and surveilled by the intelli-
gence agencies for most of hexr adult life and whose demeanor
suggested she was suffering from paranoisc delusions, were
generally referred to the appropriate Department agencies
for summary review and disposition.

F. Miscellancous

On three occasions Department attorneys were accused
of violating court orders. These charges were found to be
meritless.

Two litigants complained that Civil Division attorneys
were treating them unfairly in pending lawsuits. These were
also unsubstantiated. BAnother citizen complained that a
U.S. Attorney used IRS recorxds to investigate the back-

_grounds of prospective jurors. Ve trecated this as a policy

matter and referred it to the DcpuLy At.torney General for
appropriate policy review. .

J

- -
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We reviewed four complaints concerning the improper . |
use of informants. Two of these matters remain under
inquiry. The third led to administrative action, and
the fourth was found to be meritless.

1

Lastly, four complaints alleging improper employment
and recruitment practices were reviewed, investigated and
closed for lack of evidence. .

III. OTHER RESPONSIBILITIES

Since its creation in December 19275, the 0ffice has
served the Attorney General in essentially two ways,; first, @
as overseer, and second,: as investigator. During 1976, the
Department's internal inspection units conducted numerous
“integrity investigations". The Office has undertaken the
responsibility for overseeing the "major" investigations
conducted by these inspection units and is just beginning
to comprehend the varied procedures by which misconduct
allegations are investigated by the Department's offices,
divisions, bureaus and boards. At our request, the Internal
Audit Staff of the Office of Management and Finance has
prepared an analysis of the intexrnal investigative proce-
dures followed at the six major Department agencies.2,

The Office has also been called upon to investigate
particularly serious allegations of misconduct or to
supervise such investigations.

To assist the Counsel in this capacity, the Attorney
General and Deputy Attorney General have decided to delegate
investigative duties to special task forces, reporting
directly to the Counsel on Professional Responsibility.

The task forces are made up of investigators and attorneys
temporarily reassigned from other bureaus or divisions within
the Départment. Whenever the Attorney General or Deputy
Attorney General decided that a serious allegation of
misconduct deserved an independent investigation, a task
force was formed.

2/ Federal Bureau of Investigation, Drug Enforcement Admin-
Stration, Bureau of Prisons, Marshals Service, Immigration
and Naturalization Service, and Law Enforcement Assistance
Administration.

- 10 -
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A. Inspection Units and Prosecutors

The Criminal Division ordinarily supervises criminal
prosecutions of corruption within the Justice Department.
But its jurisdiction does not encompass all criminal
misconduct by Department personnel. The Criminal Section
of the Civil Rights Division prosecutes violations of the
civil rights statutes such as, for example, 18 U.S.C. 241,
242, and 594. The Office's responsibilities differ
substantially from‘'those of the Criminal and Civil Rights
Divisions.

First, the Office inquires into improprieties and
ethical lapses which fall short of a criminal offense.
Departmental integrity means more than compliance with the
law. It means strict adherence to the highest professional
standards. ' )

Second,;' the Office has oversight duties with respect to
Departmental inspection practices goinyg beyond specific
cases. The Counsel is required to submit an annual or
semi-annual report "reviewing and evaluating the activities
of intexnal inspection units within the Department", ang he
may recommend "changes in policies and procedures that
become evident during the course of his inguiries".

28 C.F.R. §O.39a(f)(4).and (9).

Third, and perhaps most important, the Office of Profes-
sional Responsibility serves as a check against prosecutorial
and investigative conduct. The Special ABA Committee to
Study Federal Law Enforcement Agencies stressed the need "to
assure that decisions in criminal cases are made professionally
and untainted by politics". It recommended appointment of a
special assistant to the Attorney General or the Deputy to
"investigate allegations of conflict of interest, improper
activities,.or misuse and abuse of power by Departmental
employees”. ’ -

~The ABA Committee praised creation of the Office of
Profesdional Responsibility as "an important first step

.in providing a place to which individuals, in government

or out, may go with complaints or allegations of abuse ox
misuse of power by employees of the Department of Justice".
Although the ABA Committes went on to propose a mechanism

for triggering appointment of a temporary Special Prosecutor,
its overall objective was to place primary responsibility for
enforcement of the law in the Attorney Gencral's office and

- 11 -
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to "create those conditions within and outside the Department
which will encourage the meeting of such responsibility".
Preventing Improper Influence on Federal Law Enforcement v
Agencies, pp. 53-57, 105-106, Report of the Special ABA
Committee, Chairman, William Spann, Jr., (1876).

The Criminal Division and the OIfice of Professional
Responsibility complement each other in maintaining these
conditions. For example, Assistant Attorney General
Thornburgh of the Criminal Division conceded that the
federal effort to prosecute official corruption has
provoked accusations that these prosecutions are "under-
taken for partisan interests by a particular administration
to embarrass its political opponents". Priorities in Federal

Law Enforcement, September 24, 1876. And although our
inquiries uncovered no such conduct, it is important, in
our view, to have a separate channel within the Department
where complaints can be addressed and where both prosecu-
torial and investigative practices and standards can be
reviewed with a degree of detachment.

B. -Investigating the investigators

During its first year the Office of Professional
Responsibility devoted much of its time to the Justice
Department's investigative agencies. The Office's most
visible work involved the FBI, including the formation of
_ task forces to investigate alleged financial improprieties
(the U.S. Recording investigation), to review the FBI's
activities with respect to Dr. Martin Luther King, Jr.,
and to notify victims of FBI COINTELPRO action.

In these instances, a critical issue was whether FBI
personnel should participate in the inguiry. The answer
varied from case to case. The Martin Luther King task
force was composed exclusively of Department attorneys.
The panel to notify COINTELPRO victims included a repre-
sentatdive of the FBI's Legal Counsel Division.

- The U.S. Recording task force needed even greater inves-
tigative resources. Moreover, Attorney General Levi desired
an arrangement that would give the FBI an opportunity to
show it was capable of impartial inquiry into its own
activities. This was particularly important because we
found the FBI Inspection Division's initial investigation
of the U.S. Recording matter to be inadequate.

- 12 -
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FB1 agents were carefully selected for their record
as field investigators. A senior Criminal Division
attorney was placed in day to day supervision of the
investigative team, which was headed by an Assistant
Director and Special Agent in Charge of a field office,
neither of whom had close associations with the FBI
officials under investigation.

There was some concern with the FBI agents' ability
to investigate their colleagues within the Bureau. We
thought it conceivable that a special agent could damage
his career prospects at the Bureau by appearing too
aggressive in his investigations of nisconduct allegations,
especially if directed at prospective superiors. However,
our experience with the U.S. Recording investigation indi-~
cated that the task force agents responded energetically
and without fear of retribution.

C. Notification of Victims of FBI COINTELPRO Action

.On April 1, 1976, the Attorney General announced that
the Department would notify individuals who may have been
harmed by the Federal Bureau of Investigation's domestic
Counterintelligence Program (COINTELPRO). To caxrxry out
this notification effort, a panel of attorneys working
undexr the supervision of the Counsel on Professional
Responsibility reviewed FBI files to determine which

: individuals met the Attorney General's criteria for noti-

fication.

This review, which is nearly complete, has resulted in
282 notification letters being given to the. United States
Marshals Service for personal delivery to the targets of
COINTELPRC. Each individual is informed that he may
receive additional information about the COINTELPRO action
taken against him if he wishes. To date 49 individuals
have requested and received such information.

D. . Martin Luther King, Jr., Review Task Foice

' On April 26, 1976, the Attorney General authorized the
Office of Professional Responsibility to form a task force
to complete a review, initiated by the Civil Rights Divi-
sion, of the Federal Burcau of Investigation's activities
relating to the late Dy. Martin Luther King, Jr. The task
force was asked to determine (1) whether the FBI investi-
gation of Dr. King's murder on April 4, 1968, at Memphis;

- 13 -
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Tennessee, was thorough and honest; (2) whether there was
any evidence of FBI involvement in Dr. King's death;

(3) whether any new evidence had come to the attention

of the Department bearing on the assassination which
should be dcalt with by the proper authorities; and

(4) whether the relationship between the FBI and Dr. Klng
called for criminal prosecution, disciplinary proceedings
or other appropriate action.

After eight months the task force of five attorneys
and two research analysts completed its report and submitted
it to the Attorney General on January 11, 1977. This report
and its voluminous appendices involved the review of more
than 200,000 documents from FBI Headquarters and Field
Office files and interviews of some 40 witnesses.

The review force concentrated first on the sufficiency
and honesty of the FBI's' investigation of the assassination
of Dr. King. They concluded that a massively painstaking,
thorough, and successful investigation had been conducted.
They found no evidence of Bureau complicity in the murder.
The only new evidence uncovered related to details which
did not affect the ultimate conclusion that James Earl Ray
wvas the properly convicted murderer. There was no evidence
of conspiracy. . . :

After reviewing the murder investigation the task force
turned to the pre-assassination security investigation of
Dr. King. 211 pertinent FBI files were examined. The
review staff agreed that there may have been an arguable
basis for the FBI to initiate a security check on Dr. King
in 1962. King relied heavily on the advice of an advisor
who was tabbed by the FBI ds a ranking Communist Party
member. ' But the task force concluded that the FBI's own
reports in 1963 showed this advisor to have left the Party;
that King received no "Party line" advice; and that King
did nothing.or said nothing indicating communist influence.
The task force concluded that the security check should
have been terminated early in 1963, and should not have
continued until his death five years later. The Bureau's
COINTELPRO type harassment of Dr. King and efforts to

“drive him out of the civil rights movement were found to
be clearly improper. : .

- 14 - .
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The task force report concluded that any criminal
action against Bureau parvticipants in the harassment
_campaign was time barred. No disciplinary action was
recommended since the responsible officials are dead
or retired. .

The task force.submitted recommendations for tighter
supervision of the Bureau's domestic intelligence activi-
ties and praised the Attorney General's guidelines in
this area. They also proposed outright prohibition of
COINTELPRO type activities against domestic intelligence
subjects. .

~ . . .

IV. RECOMMENDATIONS

With the assistance of the Interxrnal Audit Staff, Office
of Management and Finance, we have attempted to "review and
evaluate the activities of internal inspection units within
the Department"., 28 C.F.R. §0.3%a(£)(4). Pursuant to this
authority,; on October 8, 1976, we requested six Department
agencies3/ to submit reports reviewing and evaluating their
own inspection units. Relying on our own experience, our
review of these submissions and the Internal Audit Staff's
follow-up survey,4/ we submit the following recommendations:

1. Counsel is required, under 28 C.F.R. §0.39%a(f) (4),
"to review and evaluate the activities of inteinal
inspection units or, where there are no such units,
-the discharge of comparable duties within the Depart-
ment". The Office, now consisting of three attorneys,
is simply unable to meet this responsibility without
additional staff and office space. The present staff

.3/ Drug Enforcement Administration, Federal Bureau of Inves-
tlgatlon; United States Marshals Service, Immigration and
Naturalization Service, Bureau of Prisons, and the. Law
Enforcement Assistance Administation.

4/ The OMF survey included a review of each agency s policies
and procedures relating to standards of conduct and employee
integrity, interviews with the heads of each inspection unit,
and a limited review of case files.

w15 =



116

numerous ongoing internal 1nvesL1gatlons within
. the Department and its agencies. We recommend
the addition of three attorncys to meet our
Yreview and evaluation" responsibilities..

2. To assist the Office in preparing future reports
and monitoring 'agency internal investigations, the
reporting system must be improved to provide the
Office with appropriate information on the activi-
ties of cach internal inspection unit within the
Department. The Office has the authority to modifwy
the current procedures without seeking the approval
of the Attorney General. However, it is important
from the standpoint of the Office's effectiveness
for the Attorney General and the Deputy Attorney
General to continue to support Counsel's efforts

- to obtain additional information from agency inspec-
tion units and comparable units within the lelSlons
and offlces.

3. To ensure that each has a precise and uniform
understanding of the Tounsel's duties, review
authority and reporting responsibilities, the
Attorney General should send a memorandum (prepared
by this Office) to all division, offlce, board,
bureau and agency heads.

Respectfully uun@jed]
l!CHADL E. SHAHEEN, JR.

Counsel, Office of Professional
Responsibility

- 16 -
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[Whereupon, at 11:80 a.m., the sabcommittee adjourned, to recon-
vene subject to the czll of the Chair.]
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JUSTICE DEPARTMENT INTERNAL INVESTIGATION
POLICIES

THURSDAY, JULY 21, 1977

House oF RepRESENTATIVES,
(GOVERNMENT INFORMATION
anp Inprviovar Rriears SuscoMMITTEE
or THE CoMMm1ITEE ON (GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
2203, Rayburn House Office Building, Hon, Richardson Preyer (chair-
man of the subcommittes) presiding.

Present: Representatives Richardson Preyer, Peter H. Kostmayer,
Paul N. McCloskey, Jr., and Dan Quayle.

Also present: Timothy H. Ingram, staff director; Richard L.
Barnes, professional staff member; Maurs J. Flaherty, clerk; and
Catherine Sands, minority professiona) staff, Committes on Govern-
ment Operations.

Mr. Preyer. The subcommittee will come to order.

We are glad to have Mr. Lowe, Mr. Harris, Mr. McGraw, and Mr.
Ols with us this morning. '

The subcommittee is continuing this morning with its hearings into
the policies and procedures by which the Department of Justice in-
vestigates allegations of wrongdoing involving Department employees,
Today we will focus on the internal investigation mechanism of the
Federal Bureau of Investigation, which is the largest component of
the Justice Department. ‘ '

During the 94th Congress, the subcommittee asked the General Ac-
counting Office to examine the Inspection Division of the FBI, which
at that time was the unit handling internal investigations at the
Bureau. Last September, during the course of the GAQ examination,
the FBI reorganized in this area and established an Office of Profes-
sional Responsibility. It should be made clear that the FBI’s Office of
Professional Responsibility is different from the Justice Department’s
Oftice of Professional Responsibility, or OPR.

Last month we heard testimony from Michael Shaheen, who heads
the Justice Department’s OPR. o

Today we will hear from Mr. Victor Lowe, who is Director of the
General Government Division of the GAQ. Members of Mr. Lowe’s
staff have been examining the FBI’s OPR and other aspects of the
Bureau’s internal investigation system. .

The GAO has been good enough to accept our invitation to testify
on their findings to date, although their final written report on this
examination will not be published until later this year.

(119)
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Next Wednesday in this room at 9:30 a.m. we will hear from FBY
Director Clarence Kelley concerning the Bureau’s reactions to the
GAOQ?’s findings, and other matters related to the FBI’s internal
Investigations.

Mr. Lowe, it is a tradition of this committee that we swear all of our
witnesses. We will ask at this time that you and any of your staff who
may be answering questions, which I assume may be everybody with
you, stand and be sworn.

Do you swear the testimony you are about to give in this matter to
be heard by the subcommittee to be the truth, the whole truth, and
nothing but the truth, so help you God?

Mr. Lowe. I do.

Mr. Ors. I do.

Mr. Hargis. I do.

Mr. McGraw. I do.

Mr. Prever. Thank you.

I believe you have a prepared statement that you have distributed
to us ahead of time. We will ask you to proceed in any way that you
would like, Mr. Lowe, '

STATEMENT OF VICTOR L. LOWE, DIRECTOR, GENERAL GOVERN-
MENT DIVISION, GENERAL ACCOUNTING OFFICE; ACCOMPANIED
BY JOHN OLS, ASSISTANT DIRECTOR; AND DANIEL HARRIS AND
ROBERT McGRAW, SUPERVISORY AUDITORS

Mr. Lowe. Thank you, Mr. Chairman.

Normally I like to prepare a brief of the longer statement. However,
in this case that would be & little difficult to do because it covers quite
a bit of territory. Therefore, if you do not mind, I will proceed with
the statement, subject to interruption at any time.

Mr. Preyer. That will be fine.

Mr. Lowe. As you requested, our testimony today will focus on
how the FBI conducts internal inquiries concerning allegations of
impropriety or misconduct by FBI employees. We have been review-
ing these activities as part of an overall audit of the FBI’s internal
review operations. ‘Therefore, I would first like to briefly summarize
the status of our overall review before addressing your specific interest.

Prior to September 1976, the FBI’s internal review functions were
scattered among three different independent entities—Inspection Di-
vision, Office of Planning and Evaluation, and Finance and Personnel
Division. We have included in appendix I an organization chart and a
brief description of the internal review responsibilities of each entity.

In the past, little emphasis was placed on comprehensive financial,
efficiency and effectiveness, and program results reviews. Primary em-
phasis was put on the Inspection Division’s annual inspection of each
FBI field office and headquarters division. These inspections were
compliance oriented and the resulting findings and recommendations
rqlateg only to the specific field office or headquarters division re-
viewed.

In September 1976, the FBI began revising its internal review
policies and procedures and reorganized its internal review functions
under the Planning and Tnspection Division with three separate




121

offices—the Office of Inspections, the Office of Planning and Evalua-
tion, and the Office of Professional Responsibility. Appendix II in-
cludes a current organizstion chart and a description of the internal
review responsibilities of each office. '

The FBI’s reorganization and continual efforts to improve its in-
ternal review operations have resulted in several improvements. These
include: Making those responsible for internal review functions re-
portable directly to the Director of the FBI, thus making them more
independent; facilitating coordination among the various internal re-
view groups; making Inspections more efficiency and effectiveness
oriented ; increasing financial audit capabilities; and initiating pro-
gram results reviews. ,

These changes are a step in the right direction,

However, the FBI could further strengthen its internal review
operations by: Improving its staffing and planning of internal review
operations; providing more adequate audit-related training to its in-
ternal auditors and inspectors; and coordinating more closely with the
Department of Justice’s internal audit.

Mr. Chairman, I would like to stress that the FBI has solicited our
views and ideas for improvements in its internal review functions and
has willingly listened to our suggestions for improvements. Addition-
ally, we have been provided access to the information needed to con-
duct our review. .

I will now discuss our observations on the FBI’s handling of in-
ternal inquiries concerning allegations of impropriety or misconduct
by FBI employees.

The 19,000 FBI employees, like all Department of Justice em-
ployees, are required to conduct themselves in a professional and
proper manner both on and off the job. Regulations concerning the
standards of conduct are provided to all FBI employees upon enter-
ing duty. They are advised that as members of the law enforcement
community they must obey not only the letter of the law, but the spirit
of the law as well in actions of both a personal and official nature.

Under the September 1976 reorganization, the FBI’s Office of Pro-
fessional Responsibility became centrally responsible for monitoring
and coordinating the handling of violations of the standards of con-
duct. The Office is responsible for supervising and/or investigating all
allegations of “criminality, moral furpitude, or serious misconduect”
on the part of FBI employees. It monitors all disciplinary actions
taken against FBY employees and acts as liaison with the Department
of Justice’s Office of Professional Responsibility. . e

In the past, the gravest allegations were investigated by the In-
spection Division. All other matters were investigated by the heads of
field offices or headquarters divisions under the supervision of the
Finance and Personnel Division. This Division retained itg responsi- .
bilities for recommeniding and administering all disciplinary actions
and for supervising the 1vestigation of minor infractions. o :

In announcing the establishment of the FBI’s OPR, Director Kelley
reemphasized that the heads of field offices and headquarters divisions
are responsible for insuring that the standards of conduct are followed.
They are also responsible for assuring that allegations of misconduct
agai.nflthparsons assigned to them are properly investigated and admin-
istered. , ’ ’ : :
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Whether an allegation is considered major or minor, and how and
by whom it is handled, depends on its nature and gravity, and the
position of the FBI employee involved. The extent of liaison with the
Department’s Office of Professional Responsibility and of disciplinary
action imposed also depends on these factors.

The FBI has not developed specific written criteria for the types
of allegations which should be referred to the FBI’s OPR and treated
as a major inquiry. The Bureau considers allegations of “criminality,
moral turpitude, or serious misconduct” as major.

According to headquarters insbructions to field offices, any serious
allegation against an FBI official—generally at the GS-15 level and
above—is to be handled or supervised by FBI's OPR as a major in-
quiry, as are any serious allegations against other FBI employees.

FBI officials said that they would prefer to set broad standards
rather than specific standards and require that all major allegations
be reported to FBI’s OPR. They believe broad standards provide
greater assurance that FBI’'s OPR will be advised of all serious
allegations.

Allegations of misconduct by FBI employees are usually made by
private citizens. However, some are made by other FBI employees,
and the news media, or referred by other law enforcement agencies,
other Federal executive agencies, or Members of Congress.

Upon receiving an allegation, FBI’s OPR determines whether it
should investigate the matter or let the appropriate field office or
headquarters division handle it. FBI’s OPR will normally conduct
the inquiry if it involves any allegation against a special agent in
charge or assistant special agent in charge of an FBI field office, or
an F'BI headquarters official at the grade GS-15 level and above. It
would also conduct the inquiry if the allegation involves more than
one organizational entity or if it could have major implications for
the FBI as an agency. ‘

FBI's OPR may notify the FBI Director or the Department of
Justice’s Office of Professional Responsibility depending upon the
seriousness of the allegation or the individual involved. G%nerally, if
the allegation involves a criminal matter, the administrative action, if
any, would be held in abeyance until the criminal investigation is com-
pleted. If the Department of Justice’s Office of Professional Responsi-
bility elected to handle the allegation, the FBI would take no further
action until the Department referred the matter back to it.

Generally, matters are assigned to the special agents in charge of
field offices or the assistant directors in charge of headquarters divi-
sions for investigation and are personally handled by them or their
supervisory personnel. '

The FBI does not have specific procedures or instructions on how
to conduct an inquiry. It relies on the investigative experience and
ability of its personnel. '

FBI officials told us that no standard procedures exist because most
inquiries are unique and the circumstances will determine how it
should be conducted. They told us that, depending on the nature of the
allegation, the subject of the allegation may be the first person to be
contacted, or he or she may be the last person to be contacted. ,

Upon completion of an inquiry, the field office’or headquarters divi-
sion forwards the results to FBI’s OPR, together witli various affidavits

-
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concerning the allegation. The special agent in charge or assistant
director also includes any aggravating and/or mitigating circum-
stances about the allegation, and his recommendation for disciplinary
action, if warranted.

FBI’s OPR reviews the facts concerning the inquiry to determine
if it was conducted completely and logically. It can direct the investi-
gating oflice or division to do additional work or it may perform its
own investigation. When satisfied with the completeness of the investi-
gation, FBI’s OPR forwards the matter to the Administrative Sum-
mary Unit within the Finance and Personnel Division,

FBI’s OPR said it does not comment on the recommended discipli-
nary action. In order to keep the investigative and adjudicative proc-
esses separated, FBI’s OPR does not recommend disciplinary action
on inquiries it handles.

The Administrative Summary Unit reviews the recommended dis-
ciplinary action to determine if it is appropriate and consistent with
actions taken previously. If the Unit disagrees with the recommenda-
tion, both its and the investigating unit’s recommendations are for-
warded to the Assistant Director of the Finance and Personnel Divi-
sion for a decision and implementation.

Although the Assistant Director will implement recommendations
on all minor matters, decisions on serious matters, including those in-
volving FBI officials, will quite often be forwarded up the chain of
command.,

Recently, the Bureau has decided to establish ad hoc “review
boards” in cases involving FBI officials which would recommend ad-
ministrative actions to the Director. Members of the boards would be
appointed by the Director. ‘

Until recently the FBI did not maintain a statistical reporting sys-
tem for inquirles of major allegations. FBI’s OPR maintained a
card index containing information on each inquiry it supervised and/
or conducted, but it had not utilized the cards for statistical report-
ing purposes. o

FBI’s OPR compiles a monthly report for the Department of Jus-
tice’s Office of Professional Responsibility, but at the Department’s
request these reports include only the “most serious” of the major
allegations plus a sampling of all other allegations handled.

In June 1977, we requested a listing of the types of major allega-
tions handled by FBI’s OPR as well as information on the sources
of the allegations, the positions of the subjects of the allegations, and
any disciplinary action administered as a result of the inquiry. FBI’s
OPR has since decided to continue to produce this listing periodically
for its own management. purposes. D

The listing provided to us showed that FBI’s OPR supervised and/

or investigated 162 major allegations during the period January
through May 1977. About one-third of the allegations involved more
than one FBI employee. The allegations were made against employees
at all levels of the FBI—clerks, special agents, special agents in charge
of field offices, and FBI headquarters officials. However, the vast ma-
jority affected special agents having direct contact with the public.

Our analysis of the typesof allegations showed that: o

Seventy-four allegations concerned abuses of investigative author-
ity, such as special agents being disrespectful or harassing or in-
timidating individuals in the course of an investigation.
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Thirty-two allegations related to work performance, such as not
conducting an adequate investigation.

Twenty-seven allegations concerned a wide variety of personal mis-
conduct, such as driving while intoxicated or sexual misconduct.

Twelve allegations concerned criminal misconduct either while on
or off duty, such as allegations of bribery or shoplifting.

Seventeen allegatious related to a wide range of other types of
allegations.

Of the 162 allegations, 92, as shown in appendix III, were made
directly to FBI headquarters or field offices through telephone calls or
letters by private citizens or agents or as a result of an FBI criminal
investigation. The remaining 70 allegations were brought to the
Bureau’s attention by the Department of Justice, State or local police,
other Federal agencies, the news media, the President, or Members
of Congress as a result of allegations originated by private citizens.

Fifty-six of the 162 allegations were still pending as of the end of
May 1977. However, of the 106 allegations on which inquiries were
completed, 21 resulted in disciplinary action and the remainder were
proven to be unfounded.

Appendix IV shows the types of actions taken against the 30 in-
dividuals in these cases. Disciplinary actions taken varied from an
oral reprimand to dismissal. No individuals were prosecuted as a
result of these allegations.

We reviewed 10 major inquiries to determine the overall adequacy
and completeness. It appears from our review of the documentation

that the inquiries were conducted in a complete and thorough manner.
- It also appears that the subjects of the allegations were provided ade-
quate opportunity to respond orally and in writing to the allegations.

The following are synopses of three of the inquiries we reviewed.
We did not request the names of individuals involved in cases reviewed
because we did not believe they would serve a useful purpose.

An FBI official was stopped by police for speeding and driving
while intoxicated. Because he was close to home and was a law en-
forcement officer, the police did not arrest him but reported the in-
cident to the FBI. The official responded to the charges in two af-
fidavits. FBI’s OPR requested the second affidavit since it did not feel
the official fully addressed the charges in the first affidavit.

The official stated he did not report the incident to his superiors
because he had not actually been arrested.

The Finance and Personnel Division recommended that the official
be censured, placed on probation, suspended for 5 days, and trans-
ferred. Various recommendations from higher officials, including the
Director, concurred with this but also debated whether the individual
should be demoted one or two grade levels. The official was censured,
placed on probation, transferred, and demoted one grade level.

A special agent voluntarily admitted having an extramarital rela-
tionship. He stated the facts of the case in an affidavit. The agent’s
field office initially recommended censure, probation, and 5-days sus-
pension. The matter was reviewed by FBI’s OPR which was satisfied
and forwarded it to the Finance and Personnel Division. The Division
agreed with the field office recommendations but added that the agent
should be transferred to another field office and be relieved of his
supervisory duties. These recommendations were implemented.
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A special agent was accused by an informant of extramarital rela-
tions, physical abuse of his wife, falsifying expenses, and several
breaches of security, including revealing to an unauthorized individual
the sensitive nature of his assignments. The agent denied all allega-
tions except for revealing the nature of his assignment.

The agent’s field office recommended censure, probation, and the
transfer of the agent to another field office. The matter was reviewed
by the FBI’s OPR and forwarded to the Finance and Personnel Divi-
sion, which concurred with the censure, probation, and the transfer of
the special agent.

Just as with major inquiries, the FBI has not defined in writing
criteria for those allegations or infractions te be handled as minor
inquiries. Gienerally, they involve minor personal misconduct or sub-
standard work performance. The inquiries are generally conducted by
the appropriate field officc or headquarters division. The Administra-
tive Summary Unit within the Finance and Personnel Division re-
views the documentation re.ating to the inquiry to insure that it is
complete, and that the recommended penalties are consistent with
those imposed in the past.

It either agrees with the recommended penalty or refers it and an
alternative to the Assistant Director in charge of the Finance and
Personnel Division. The Unit also handles the preparation and proc-
essing of letters of censure—the instrument for imposing penalties for
infractions. :

As with major inquiries, the FBI did not gather routine statistical
information on the investigation of minor allegations of misconduct.
We requested a listing of the numbers and types of minor inquiries
conducted during the period June through September 1976. We later
requested the same information for the period January through April
1977, a period following the reorganization.

The total number of inquiries could not be determined without, re-
viewing all personnel files. The Administrative Summary Unit, there-
fore, prepared a listing for us from a temporary file of letters of
censure. :

The listing showed the FBI handled 557 allegations or infractions
involving letters of censure during the two 4-month periods./ The listing
did not cover all inquiries, but only those cases in which disciplinary
actions were imposed. Likewise, it did not include cases in which indi- *
viduals resigned or were dismissed since a letter of censure would not
have been prepared. Included in this listing would be major inquiries
where a disciplinary action was imposed through a letter of censure.

As shown in appendix V, 350 of these allegations and infractions
related to poor work performance. This includes such infractions as
the erroneous identificiation of fingerprints by a clerk or failure to meet
established levels of productivity in the fingerprint avea. It also in-
cludes instances where a special agent did not conduct a particular
criminal investigation in accordance with established regulations.

Of the remaining allegations and infractions, 75 involved personal
misconduct, both on or off the job; 47 involved the loss of Government
property, such as credentials or a weapon; 21 involved tardiness; 16
involved “serious indiscretion;” and 48 involved a variety of other

_allegations. '

‘We have reviewed 12 of the minor inquiries included in the two 4-
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month periods to determine how they were handled. The cases were
simple and straightforward because they involved one of the specific
standards of conduct to which FBI employees are informed they must
adhere when they start employment. Qur review of case documentation
did not reveal any major discrepancies in the way the matters were
handled.

The following are synopses of four of the minor matters we re-
viewed. We did not request the names of individuals involved in cases
reviewed because we did not believe they would serve a useful purpose.

A fingerprint examiner failed to meet the minimum production level
for the third time in 9 months. The employee replied in writing that
he would concentrate more on his production. The Identification Divi-
sion recommended the employee be censured since this was the third
offense. The recommendation was implemented.

An unmarried clerk and her boyfriend were temporarily living to-
gether and had engaged in numerous physical fights which affected
her attendance at work. The employee signed an affidavit stating the
facts of the case and agreeing to discontinue the relationship. Her
employing division recommended she be censured and placed on pro-
bation for her violation of Bureau rules. The Finance and Personnel
Division recommended censure, probation, and suspension for 5 days,
particularly because of the physical fights. The latter recommenda-
tion was implemented.

A fingerprint examiner failed to meet minimum accuracy standards
for identifying fingerprints within a 6-month period. The employee
responded in writing that she had no explanation for failing to meet
the standards. The Identification Division recommended the eraployee
be censured, placed on probation, and suspended for 3 days. The rec-
ommendation was implemented. The employee was advised she would
be removed from fingerprint work if no improvement was shown.

Over a 5-year period, an overweight special agent changed the rec-
ord of his weight on a medical report to a weight that would meet FBL
standards for his height. The special agent explained that he had great
difficulty losing weight, that he was in good health, and that his weight
did not affect his job performance. However, he regretted making the
changes and would take steps to reduce his weight. The Finance and
Personnel Division recommended that the special agent be censured, be
placed on probation, and take measures to correct his weight problem.

As indicated earlier, FBI’s OPR is responsible for coordinating
with the Department of Justice’s Office of Professional Responsibility
on matters involving allegations of impropriety and misconduct on
the part of FBI employees. There are no specific written guidelines
concerning the types of matters about which the Department’s Office
of Professional Responsibility wants to be informed. Rather, the two
offices have a mutual understanding that the Department’s Office of
Professional Responsibility should be informed on matters which by
their very nature ave “serious,” or those matters involving a high field
office or headquarters official. .

The Department’s Office of Professional Responsibility then has
the option of conducting the inquiry itself, although it generally has
not exercised that prercgative since the creation of ¥BI's OPR.

Upon completion of each inquiry reported to the Department,
FBI’s OPR provides a written report summarizing the inquiry. Of-
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ficials of the Department’s Office of Professional Responsibility said

that they have been extremely satisfed with the completeness of the

reports and have not had to request FBI’s OPR to obtain additional
information.

Since Augast 1976, just prior to the creation of its OPR, the FBI

had provided the Department’s Office of Professional Responsibility
a summary report on all serious allegations plus a sampling of all
other allegations received during the month. However, the report
does not provide a totally complete picture of all the allegations cate-
gorized as major and handled by the FBI’s OPR.

For example, during the period February through April 1977,
FBI's OPR reported to the Department that it opened 25 “serious”
Inquiries. However, during the same period of time, it actually opened
105 of what we categorize as “major” Inquiries, ‘

Officials of the Department’s Office of Professional Responsibility
stated that the current report provides enough information for their
purposes without being too voluminous and believed that they are
being advised of the most significant allegations,

However, on the basis of information provided to us, we believe
the FBI’s OPR should have included additional allegations in its re-
port to the Department’s Office of Professional Responsibility be-
cause they appeared to be as serious as some of those reported. Thus,
we believe that summary statistical information on all miajor in-
quiries handled by the FBI’s OPR should be provided to the Depart-
ment-level OPR to insure that the FBI is fulfilling its responsibility
of advising the Department of all serious allegations of misconduct
on the part of FBI employees.

In summary, the FBI has improved its system for handling alle-
gations of impropriety and misconduct by ¥BI employees by creat-
ing its Office of Professional Responsibility and making it centrally
responsible for overseeing and controlling the investigation of major
allegations, coordinating with the Department of Justice, and moni-
toring related disciplinary actions. Placing these functions in one
office within a division directly reportable to the FBI Director should
provide greater control over the handling of alleged improprieties.

However, the FBI has not established detailed written criteria, for
categorizing major and minor allegations or procedures for assign-
ing and conducting the inquiries. Nor has the Department of Justice
developed written criteria and standards governing the types of in-
quiries which should be referred to and handled by the Department.

Such procedures and eriteria are important to assure that allegations

are handled fairly, promptly, and uniformly, and to prevent any:
possible abuse, - R L
Finally, we believe better statistical information on the number and
types of major and minor allegations and the related: disciplinary ac-
tions would ‘give both the FBI—and the Department-leyel Offices of
Professional Responsibility a better basis:for monitoring and con-
trolling internal inquiry activitg. S
This concludes my prepared statement, Mr. Chairman. _ ,
We would. be pleased to respond to any=questions you may I}ave. v
Mr. Prever. We appreciate your comments. ¢

The appendixes which were mentioned in your statement will be

‘made a part of the record.

[The material follows:]




APPENDIX 1

ORGANIZATION OF FB1'S INTERNAL REVIEW OPERATIONS

PRIOR TO SEPTEMBER 1976

APPENDIX 1

Director
Deputy Associate
Assoclate Director
Director
(Administration)

|

Deputy
Assoclate
Director

(Investigation)

Finance and Personnel Division--

Responsible for overseeing
inquiries concerning minor
allegations and infractions
and for reconmending and

Jadnintstering all disciplinary
actions.

Six Other Divisions:

o] ==1dentification
‘1e=Training

-~Records Management
ix~Lahoratory
=~Administrative Services

-=External Affairs

0ffice of Planning
and_Evaluation-~
Responsible for conducting
studies of FBI policies,
procedures, and general
operations and for making
reconmendations regarding
policy changes. and long-
range planning,

Inspection Division-~
Responsible for conducting
annual {inspections of all
headquarters divisions,
fleld offices, and foreign
Tiaison offices; and for
investigating the gravest
allegations of misconduct
by FBI employees,

Four Divisions==

~--Intelligence
--Legal Counsel
~--General Investigative
--Special Investigative
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CURRENT ORGANIZATION OF FRI INTERNAL REVIEW OPERATIONS

Planning and Inspection Division

; . 0ffice of

--0ffice of Inspections--Responsible Director - Public
for conducting financial reviews . Affalrs
and perfodic examinations of al} '

organizational components to

evaluate their efficiency, Legal
effectiveness, and productivity. - Counsel
Division |
--0ffice of Planning and Evaluatlion--

Responsible for collecting and

ang\yzing Bureay-wide {nformation . Assoclate
32ud§2§.cgcg?ﬁﬁ173n§"r§ﬁ3'§l§§ram Deputy Assoclate Director Deputy Associate
reviews ' Director Director
v {Administration) {Investigation)
--0ffice of Professional

ResponsibiT{ty--Responsible for

6c1

fnquiries of all allega~ .o

tions of “criminalfty, moral Finapce and Personnel Div{sion-~ 8 Three Divisions:
turpitude, or serious misconduct” Respans{ble for overseeing !

by FBI employees; for coordinating inquiries concerning minor w~Inte]1gence

with Department of Justice; and allegations anmd infractions, for N *-Criffna? ?c estigative
for monitoring all disciplinary " | reconmending and administering . s lia] . nvst1 gcivn
actions. all disciplinary actlons, and, pecial Investigative

in" these regards, for keeping
the FBI's Offlce of Professiunal
Responsibitities informed., -

Six Other Divisions:

~-Identification
==Training

~=Records Management
--Technical Services

' ~~Laboratory
--Adninistrative Services
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APPENDIX III

SOURCES OF MAJOR ALLEGATIONS HANDLED BY

FBI'S OFFICE OF PROFESSIONAL RESPONSIBILITY

JANUARY -~ MAY 1977

Sources of Allegations Number Percent
DIRRCT
Letters and telephone calls to:
FBI Headquarters 51 31
FBI Field Office 31 19
FBI Agents or Other Employees 7 4
FBI Criminal Investigations 3 2 .,
Subtotal 92 i 56
INDIRECT

Department of Justice (including
U.S. Attorneys)

Local or State Police

Other Federal Agencies

News Media

Letters to President

Congressional Correspondence

Court Actions

Other

N
ww
[

Wb UL 00 b

|

Subtotal

| <

(=2 N OOy e
-
=N

|

Total
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|
N
—
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|
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|
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1
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APPENLIX 1V

DISCIPLINARY ACTIONS TAKEN AS A

RESULT OF INQUIRIES HANDLED BY

FBI's OFFICE OF PROFESSIONAL RESPONSIBILITY

JANUARY -~ MAY 1977

Total inquiries during 5-month period : 162
»
Pending ingquiries (as of May 31, 1976) 56
Closed inquiries proven to be unfounded 85 141
- Total inquiries involving disciplinary action 21
Disciplinary Actions:
Oral Reprimand 4
Letter of Censure 5
Letter of Censure, Probation 8
Letter of Censure, Probation, Transfer 2
Letter of Censure, Probation, Transfer and
10-day Suspension 2
Dismissal 6
Resigned 3
Total 30 a/
a/Thirty persons were involved in the 21 cases in which disciplinary
action was taken.
’.
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APPENDIX V

TYPES OF ALLEGATIONS AND INFRACTIONS RESULTING

IN LETTERS OF CERSURE DURING THE PERIODS

JUNE - SEPTEMBER 1976 AND JANUARY -~ APRIL 1977

Types of Allegations and Infractions

Work Performance

Clerical performance - Erroneous
identification of finger-~
prints or low productivity

Result of inspection - Agent
performance

Failure to follow proper
procedure/substandard work

Total Work Performance

Serious Indiscretion

Tardiness -~ abuse of leave policy

Failure to properly safegquard
or loss of:

Credentials
Government property
Weapon (including personally
owned weapon for official
use)
Total Loss of Property, etce.
Other
Personal Misconduct (on-the-job)

Personal Misconduct (off-the-job)

Immoral conduct
Traffic violations
Other
Total Personal OQOff Duty

Total Letters of Censure

Number

41
13
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-
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Mr. Prever. I would like to ask one general question.

I regret that I have to leave shortly. I will at that time turn over
the Chair to Mr. Kostmayer. . L i

Under the previous versions of the Inspection Division which you
outlined in your testimony at the outset, particularly during the ten-
uve of Director Hoover, I'BI internal discipline had a reputation for
being arbitrary and somewhat nitpicking., Now that the inspection
and the internal investigation functions have been reorganized, as you
have outlined, what is your general appraisal of how sanctions are
administered ? Is it reasonable, consistent, and fair? Is the administra-
tion of sanctions now less likely to be done by people with a personal
stake in finding someone doing something wrong?

I gather from your conclusion here that you feel there has been
some considerable improvement. ) .

Mr. Lowe. I think that is true, Mr. Chairman. While we did not
go back and look at the past history, that is pretty much our under-
standing of some of the activities that used fo be carried out by the
FBI inspection unit previously. .

I think under the present system where they have various levels
of review that there are some safeguards built into the system now
that were not present before. In addition to that, I think FBI Director
Kelley has made an effort to set this new outfit up so that they identify
ways to improve FBI operations, not just to be people who go out and
look to see who did what wrong. I think it is a different approach from
what it was in the past. '

Obviously this 1s a very tough outfit. They ¢ dminister some pretty
stiff punishment for what appears to be everyday infractions by human
beings,

I do think under the new system that there are some controls set up
to make sure that the kind of disciplinary action taken at least meets
the standards and that quality control is exercised to see that the
investigations are done properly and adequately.

Mr. Preyer. Thank you.

Mr. McCloskey, do you have questions?

Mr. McCrosgry. Thank you, Mr. Chairman.

Mr. Lowe, how many of the 162 major allegations did you examine
as part of your inquiry?

l\gr. L10WE. I believe that wag 10, Mr, McCloskey, that we went into
in detail. ‘

Mr. MoCrosgey. You have taken up three of those cases that you
have reviewed. In any case did you find any evidence or allegations
by an FBI employea that he was unfairly treated in an investigation?

Mr, Lown. Cases where an employee was unfairly treated ?

Mr. McCrosgey. Yes.

Mr. Lows. No, Mr. McCloskey, we did not. ]

Mr. MoCroskey. You found no case where an employee felt that he
was abused, coerced, or given an unfair punishment?

Mzr. Lows. No, sir.

Mr. McCrosgey. With 19,000 employees the number of allegations
made against them and the number of disciplinary cases compares
very favorably with any professional group of which I know. It ig
certainly much higher than, say, the bar association or any other
professional agency I have seen.
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Do you have any standard of comparison of the FBI's self-
disciphne as compared with other professional organizations you may
have observed?

Mr. Lows. No, I am sorry we don’t, Mr. McCloskey. I am not sure
there are any that really exist. .

I think it is obvious, being in the police business which the FBI is
in, that they are in some rough situations constantly. I am sure there
are complaints.

Mr. McCroskry. Do you know of any other case of a Government
agency ever censuring, disciplining, and transferring a person who
voluntarily admitted having an extramarital relationship ?

Mr. Lowe. Not to my knowledge, no, sir.

Mr. McCroskry. I gather this gentleman was transferred and re-
lieved of his supervisory duties. It is a strange case to me for a man
to come forward and voluntarily admit to his superior he is engaged
in an extramarital relationship. Do you say this was voluntary ¢

Mr. Lowe. This was after there was an allegation to that effect. I
am sire he was confronted with this, There was an allegation to that
effect before. . .

Mr. McCroskey. Qur primary concern here is the privacy of in-
dividuals, including FBI agents, I question the propriety of a super-
visor asking an employee on the basis of any allegation whether he
has had an extramarital relationship. Isn’t an FBI agent entitled to
take the fifth amendment in such a case?

Mr. Lowe. I suppose he would be if he were in a court of law. I am
not sure he would be in a situation under their standards of conduct
in the way they interpret them.

Mr. McoCrosgey. Who actually checked this one individual case?

Mr. MoGraw. I did.

Mr. McCroskey. In your judgment was this person treated fairly?

Mr. McGraw. It appears so, sir. He realized the standards of con-
duct that they expected of him at the beginning. He did not challenge
the fact that he was disciplined for that, '

Mr. McCroskey. Isthere anything in the FBI Code of Conduct that
makes it a sin to have an extramarital relationship ¢

Mr. McGraw. It does not specifically state extramarital relation-
ships are forbidden, However, it is stated to employees, both clerical
and special agents, that this is conduct unbecoming a Bureau official
or a Bureau employee.

Mz. McCrosgry. It might be unbecoming but I just wonder about
‘ahe tpropriety of a supervisor going into an employee’s personal con-

uct.

I can understand in a special job of this kind where there ig a-special
duty of public trust, but I wonder about whether an individunal gives
up his right of privacy against inquiry as to his personal life when
he is employed by the FBI or any other Federal agency.

Mr. McGraw. To a certain extent, sir, they expect the agents to an-
swer the questions fully. We did not run into any examples where the
employee did not: provide an affidavit concerning the action.

Mr. McCroskey. The FBI, of course, has a full record of the in-
formation they furnished you. To whom should I write in the FBI to
get a full explanation of this patticular case?

Mr. Lowe. You may write to the Office of Professional Responsi-
bility regarding that. They would have a full record of that.

/
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As you noted in our statement, we had a footnote that we did not
request the names and identifications of any of the people making the
complainis or the people complained against. We did not think that
Wwas necessary.

Mr, McCrosxey, The primary concern of the committee when we
agked for the GAO investigation was, of course, not the basic human
faults that exist. I suppose, in any Government agency, but the ques-
tion of misconduct by FB1 employees in the conduct of their duties,
and particularly the five areas mentioned at one time in the so-called
Huston plan—mail opening, copying of telegraphic communications,
interception of telephone conversations, electronic surveillance, and 1
suppose more than any of the others breaking and entering without a
warrant in the conduct of their duties.

Do you find in the 162 allegations, any allegations of that kind of
professional misconduct ?

Mz, Lowe. There were some allegations of surreptitious entry, mail
openings, and wire tap, which I assume would fall in the intelligence
area. We have not looked at those specific cages.

Mr. McCrosgey. It is those cases which are the precise nature of
this committee’s concern, Can you elaborate at all on those?

Mz, Lows. As you know, last year we did report on the FBI’s domes-
tic intelligence operations, That was the first job of any kind of sub-
stance we had done in the FBIL,

Mr. McCrossry. Was that report to this committee

Mr. Lowe. That report was to the Congress, I believe. It was at the
request of the House Judiciary Committee. ,

Mr, McCrosgEey. I would like to get a copy of that report to review
before we prepare our own,

Mzr. Lowe. [ might add that at the present time at the request of the
same subcommittes of the House Judiciary Committee we are doing
a followup review to see what changes have been made in the domestic
intelligence operations subsequent to issuance of new guidelines by the
Attorney General for the FBI to follow. That report will be issued
soon. That pretty much covers the kinds of things about which we
were talking here, ‘ '

Mr, McCrosgey. Of the 162 allegations, the fact that 21 vl them re-
sulted in disciplinary action is a pretty good record, is it not?

Mr, Lowe. Off the top of my head, I would have to say yes. How-
ever, in any case where you have a law enforcement official dealing
with the public on a day-to-deay basis, there are going to be some ailega-
tions that will not hold water. ‘ '

Mr. McCroskey. Do we have any comparison with other police sta-
tistics or any other investigative agencies as to what percentage of
complaints made actually result in the finding of some wrongdoing? -

Mr. Lows, I do not have that, no, sir. ‘ :

Mr. McCrosgey. I cannot recall in 10 years in the Congress any con-
stituents ever complaining about FBI misconduct. I notice you have
in roughly 6 months here only six indications of congressional inquiry."

Mr. Lowe. Thatistight. = N Loy

Mr. McCroskey. Do any of your other records give us any guidance
on whether that one complaint out of eight being found justified is a
good or bad record, indicating that there has been an assiduous inquirys
by the agency that is investigating or not? Y i
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Mr. Lowz. No, we do not have anything to compare with that, Mr.
McCloskey. We sure do not. o

I am sure that in any police work you would find & lot of allegations
of misconduct on the part of police just because they do have so much
contact with the public. .

Even in the business we are in, while we do not get complaints that
I recall about GAQ, we do get some weird letters complaining about
Government officials. There are a lot of different kinds of characters
wandering around out there. )

Mr. McCrosgry. I would appreciate it if you would do this for me.
‘When you go back to your office if you can find in the overall scope
of past GAO investigations any comparable records to which we could
refer, we would like to see those.

This looks to me to bear out your opinion that this is a tightly op-
erated organization and that it is assiduous in following up complaints
against its own people.

Mr. Kostaraver [ presiding]. I thought we might break to vote now.
When we return, Mr. Quayle may question the witness.

[ Recess taken.]

M. Kosrarayer. The meeting will come to order.

Congressman Quayle?

Mr. Quayre. Thank you, Mr. Chairman.

I have one general area of questions. That area is in the relation-
%1]131} between the OPR of the Justice Department and the OPR of the

4

I believe, reading through this report, that the OPR in the FBI
acts as liaison. Is that the proper word?

Mr. Lowe. Yes, that is correct. It does. It is the Office of Profes-
sional Responsibility in the FBI and it acts as & liaison with the De-
partment-level Office of Professional Responsibility. ‘

Mr. Quayre. Was the OPR in the FBI established at the same time
as the OPR in the Justice Department?

Mr. Lowg. It was established some time afiter that.

. Mr. Quayre. When does the OPR of the FBI turn over allegations,
Inquiries, or complaints to the OPR of the Justice Department ?

Mz. Lowe. Any time they feel that a complaing is a serious one or
a complaint is against an FBI official above a certain Jevel, then that is
called to the attention of the Department-level OPR.

Mr. Quayie. How is “serious” defined? o

Mz, Lowe. It is really not defined. T think that is part of the prob-
lem. As a matter of fact, we have had quite a few discussions among
ourselves as to how you would define some of these, Since we do not
seem to be able to come up with any better answer, it is serious in the
judgment of the people in the FBI. They refer that case for infor-
mation purposes to the Department-level Office of Professional Re-
sponsibility. The Department-level OPR then has the option to either
f;zpk@ that case on its own or to continue to let the FBI OPR deal with
it. . S

Mr. Quayre. Do you know how many of the 162
referred to the OPR of the Justice Department ? ‘

Mr. Lowe. Twenty-five, Mr, Quayle. '

Mr. Quayce. Twenty-five?

cages had been

“Mr. Lows: Yes.



137

Mr. Quayre. Did they accept all 25% ~ .

Mr. Lowe. No, they did not. As I recall, they did not undertake their
own investigation of any of these 25 cases. They were satisfied to let
the FBI’s Office of Professional Responsibility oversee the investiga-
tions in those 25 cases. o

Mr. Quayre. Is there any kind of written procedure about referring
cases to the Justice Department from the FIBI?

Mr. Lowg. There is really no written procedure. There is an under-
standing between the two offices which are in constant contact with
each other as to what kind of cases the Department-level OPR wants
referred to it. ‘

Mr. Quavie. Of the 25 cases that were referred to the OPR of Jus-
tice, none of them were accepted; is that correct?

Mr. Lowe. None of them were taken over by the Department-level
OPR for investigation. )

Mr. Quayrz. They were referred back to the FBI. They said, “You
can handle it;” is that correct?

Mzr. Lowe. Yes, The Department-level OPR does get a report on
those cases. They do get the reports after the investigation is finished.

Mzr. Quavre. That is all the questions I have.

My, Kosrmaver. Mr. McCloskey ?

Mr. McCrosgry. Thank you, Mr. Chairman.

On a related matter, inasmuch as you were looking at intelligence
practices of the FBI for the Judiciary Committee, I would like to ask
this question.

‘We have a report from the Department of Justice which was sub-
mitted in January on the CIA mail opening cases. The Department of
Justice chose not to prosecute those cases. ‘

We do have a case now where the Department of Justice is prosecut-
ing an FBI employee for allegedly illegally breaking and entering.

In this Department of Justice report on the mail opening let me read
to you this quote. T would like to ask what you have found in the course
of your investigation to differentiate between the mail opening by the
CIA and the breaking and entering by the FBI—one of which was
prosecuted and one which was not. T am interested in the difference
in the two cases.

The Justice Department report states:

A substantial portion of the period in which the conduct in question oceurred
was marked by a high degree of public concern over thie danger of foreign threafs.
The view both inside and, to some extent, outside the government was that in
response to exigencies of national security the President’s constitutional power to
authorize collection of intelligence was extremely broad-scope. . . . Applied to
the present case, these circumstances lead to reasonable claims that persons
should not be prosecuted when the governing rules of law have changed during
and after the conduct that would give rise to the prosecution, They also would
support defenses such as good f£aith mistake or reliance on the approval of govern- |
ment officials with apparent authority to give approval.

The issue involved in these past programs in the Department's view, relates
less to personal guilt than to official governmental practices that extended over
two decades. Jn a very real sense,. this case involves the general failure of the
government, including the Department of Justice itself. over the period of the
mail opening programs ever clearly to address and resolve for its own infernal
regulation the constitutional and legal restrictions on the relevant aspects of the
exercise of presidential power. : ‘ ) i

The actions of Presidents, their advisors in such affairs, and the Department
itself might have been thought to support the notion that the governmental power
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in scope and manner of exercise, was not subject to restrictions. That, through
a very recent evolution of the law and the Department's own thinking, are now
considered essential.

That has also occurred apparently in the FBI with regard to break-
ing and entering, has it not? .

Mr. Lowe. I think that is generally true, yes. I will have to speak
just as a layman who reads the newspaper. I personally do not see
much distinction in those cases. However, I am not familiar with the
full details of the one that is now pending in the FBI to which you
refer. I am not familiar with that at all. Nor am I familiar with the
CIA case, except for what you read.

Mr. McCroskey. Your investigation did not cover these two areas?

Mr. Lows. No,sir.

Mr, McCrosxey. I have no further questions.

Mr. Kostamaver. 1 want to ask you a rather general question which
you may or may not be able to answer.

What do you think has gone wrong in the past as far as these regula-
tions being disregarded? I am talking about alleged abuses within the
Bureau.

Mr. Lowe. I think it is pretty hard to answer that question, I think
it depends on who is heading the FBI and what the official instructions
are from the people at the top level of the FBI.

I think times have changed substantially here in the past few years.
1 think it is along the lines of what Mr. McCloskey just read. I think
people have become aware of the responsibilities that the FBI and the
CIA have in carrying out investigations, particularly intelligence
investigations.

My, Kosrmaver. Despite the attitude of the people in charge, which
is important, are there not regulations to tale care of these problems,
such as when an agent is faced with being ordered to commit an act
which he regards as illegal?

Mr. Lowe. I think it should not be just a matter of the attitude of
his superiors. There are regulations. I believe there is also a regulation
against insubordination. It is my opinion the agent has to weigh those
things. In the current climate there is a much greater chance of having
those things weighed by each individual than there has been in the
past.

Mr. Kosrmayer. When the Attorney General was here I asked him
a question which I will also ask the Director of the FBI when he
appears before the subcommittee. The question was what kind of
advice he would give to an agent faced with choosing between a charge
of insubordination and & charge of violating Federal statutes. What
advice would you offer?

Mz, Lowe. I believe I would take the first course, particularly in the
current climate. :

Mr. Kosraayer. If there is no objection, I will ask our counsel, Mr.
Barnes, to place some questions on the record.

Mr. Barnes. Mr. Lowe, the Church committee and others uncovered
a number of cases of alleged wrongdoing by FBI employees. Did you
find the FBI was following up on any of the allegations
administratively?

Mr. Lowe. T am really not familiar with that particular circum-
stance, Mr, Barnes. If you would like us to try to get that information
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for the record, we will be glad to do it. I am not familiar with that
particular one.

Mr. Barnes. Yes, please do that.

[The material follows:]

The ¥FBI's Office of Professicnal Responsibility has not followed up on the
specific allegations developed by the Church Committee, such as allegations of
illegal or improper electronic surveillance, surreptitious entries, mail openings,
or COINTELPRQ. However, FEI's OPR is aware of these allegations and is
conducting full inquires of similar allegations which have recently been made,
The Church Committee allegations have been inquired into by various components
of the Department of Justice and are being considered by the Department in
developing domestic intelligence guidelines.

Mr. Barnes. The sampling cases which are deseribed in the. ex-
amples you listed in the report are all instances of individual wrong-
doing, individual personal conduct, as opposed to some kind of conduct
in an official capacity. Did any cases of official capacity misconduct
show up in your investigation ?

Mr. Lowe. I would classify an allegation of, say, abuse of investiga-
tive power as an official act. That would be one that showed up. I think
that is something that would be a normal kind of complaint which
a citizen might raise,

Mr. Barnzs. For the record, would you furnish some additional
examples from the cases which you looked into that were in the
official misconduct areas as opposed to the personal misconduct areas?

Mr. Lowe. Yes; we will go over the list we have of the 162 to see

if there are any that appear to be in that category more than the
examples we used.

[The material follows:]

In a letter to the Director, a private citizen accused an agent of disrespectful
treatment because he had been hung up on during a phone conversation. The agent
conducting the integrity investigation interviewed the complainant and explained
this could bave happened by mistake. Based upon various stiutements made by the
complainant during this interview; it appeared the complainant’s real motive was
to meet an FBI agent, There appeared to be no substance to the allegation, and
no action was taken against the agent. A letter was sent to the complainant
stating the matter had been looked into and no improprieties were apparent.

In a letter to the Director, a private citizen alleged FBI agents unjustly
detained and questioned him concerning a bank robbery. An affidavit signed by
an agent involved, stated that detention and questioning were proper and neces-
sary under the circumstances. He stated the subject (1) resembled the bank
robber, (2) was in the same area as the bank robber, and (3) was identified
by another citizen as possibly the suspect. He also stated the complainant volun-
tarily accompanied him to the field office. No administrative action was taken
against the agent and the citizen was informed the matter had been reviewed and
no improprieties were evident.

An anonymous letter to an FBI field office. alleged a clerical employee was
providing advance information to criminals concerning planned raids. The em-
ployee denied the allegations but admitted, however, that on one occasion, a rela-
tive who had been raided phoned her and requested her to obtain confiscated
papers. The employee stated she did not look for the papers but she did search
the ¥BI indicies for references to his name. Her search found no information
existed in the indicies and she reported this to her relative. .

The SAC recommended censure for the employee and the Special Ingestigutive
Division concurred. The Finance and Personnel Division recommended censure
and probation since the employee (1) did not inform her supervisor of the rela-
tive's request for information, and (2) divulged information, even though the
information was negative in nature. This recommendation was implemented.

Mr. Barwes, Did your inquiry include any visits to field offices?
Mr. Lowe. Yes, As I recall, we went to three field offices.
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Mr. Barnes. What kind of attitude did you find there, looking from
the bottom up, on the subject of internal investigation?

Mr. Lowe. I will let the man who was out there answer that question,
Mr. McGraw.

Mr. McGraw. Generally, when we visited the field offices, it was right
after the OPR had been set up. It was in January and February.

The SAC’s in the field offices indicated they thought in theory the
new system looked very good, and it was certainly an improvement.
They thought it would work well. They had not had experience in
utilizing the system and wanted to withhold their opinions on the
system until they had actually conducted inquiries into allegations
under the new system.

Mzr. Barnes. Mr. Shaheen’s report on the Department of Justice’s
OPR indicated that when they sent investigation requests out to
the field, there were varying responses. Things might tend to get
pigeonholed. There might be delays. Perhaps occasionally there was
not an appreciation of what the office was supposed to be doing and
the importance of its work.

]l)ic} you find any indications of that kind of situation, or was it too
early ¢

Mr. MoGraw. Since the new OPR had just been set up, it had been
too early to make that determination.

Mr, Barnes. Could you briefly describe how big the OPR staff is?
Acre its people all permanent, or does it add investigators on an ad hoc
basis for specific cases it investigates ?

Mr. Lowe. Are you talking about the FBI level ?

Mr. Barnzs, Yes.

Mr. Lowg. There is the Director plus three full-time employees. We
understand they have been authorized one additional employee.

Mr. Ors. They are on a 2-year rotational basis. They will be there
for 2 years, and then a new staff will be established.

Mr. Barnes. Does the Director rotate every 2 years?

Mr. Ovs. No; I do not believe so.

Mr. Barnes. Have they added people on a temporary basis for spe-
cific investigations?

Mr. Ous. Yes; they have to supplement their limited staffing. They
like to send two of their own people out on a case for interviewing
purposes and for obtaining affidavits.

Mcr. Barnzs. You spoke about the FBI standards of conduct. Does
the OPR have any voice in drafting these standards or at least in rec-
ommending changes based on its experience in working under them?

Mr. Lowe. I do not think they have up until now, Mr. Barnes. How-
ever, I can see in the future where the experience that the OPR gains
through going through these cases would be a valuable source of infor-
mation for revising or adding to the standards of conduct.

Mr. Barnes. When changes in the law occur, such things that would
change the requirements under which an agent has to operate other
than just a code of conduct change, who has the responsibility for no-
tifying the agents of this? Does the OPR do this?

Mr. Lowe. No; that would be through the regular administrative
function of the F'BI at the various levels that comes out in the manuals.
It would not come through OPR.

Mr. Barnes. Who would have the responsiblity for finding out there
had been a change?
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For example, there was a circuit court decision in San Francisco a
few months ago that held that FBI agents have to retain their original

notes after they write up reports. The previous policy has been to tivow’

the notes away and rely on the 302 forms. .

Who would start things going through the chain of action to make
sure that agents find out these new requirements?

Mr, Lowz. I assume that would be handled by the legal counsel’s
office and then put into the manual through the regular ¥ BI hierarchy.

Mr. Ouxs. Their Office of Inspection, when they would make their
normal review of operations, would be looking for that. ‘

Mr. Barnges. Do the standards of conduct all originate in the FBI
or are some of those passed on from the Justice Department as depart-
mentwide standards? Are the FBI standards tougher than thdse for
other Justice employees?

Mr. Lows. I do not believe the FBI has put out its own standard of
conduct, They rely on the Department of Justice standards.

Is that right, Mr. Ols? "

Mr. Ous. They rely on those of the Justice Department. Those
are adopted, but they do go into more explicit detail in defining what
are violations and what needs to be followed. They are more compre-
hensive, I would say. They may not define them totally but they do
go into a long list of things. ‘

Mr. Barnes. Does that tend to make a tougher standard as well as a
more explicitly spelled out standard?

For example, Mr. Shaheen was here. We got on the subject of sexual
misconduet. He said his office would be interested in activities that re-
flected adversely on the Department. Private conduct that did not have
any public aspect to it would presumably not have that effect.

Is that the same standard as in the ¥BI or does the FBI have a
tougher standard? )

Mr. Lows. I am not sure. I think the FBI may be a little tougher
than the general regulations at the Department level.

The cases we are talking about are where somebedy alleged this as
happening. It was brought to the attention of officials in that manner.

Mr. Barnes. You said in your statement that you had good coopera-
tion from the FBI in getting access to materials. Did you have any
problems initially before you did get to the point of good cooperation ?
Or were you able simply to get what you wanted right from the
beginning? :

Mzr. Lowe. We have always had some problems up until now. I think
we have worked most of those out with the FBI, As you know, nobody
had really done any of this type of work in the FBI in the past until we
undertook our review at the request of the Judiciary Committee in the
domestic intelligence function. There was a. long row to hoe before we

finally worked out a real solid agreement with the Director of the FBI

and the Justice Department.

Since that time, except for minor problems which do get worked out, °

I think we have had generally good cooperation, I think they have
come to understand what type of work we do and that we are respon-
sible people.

‘We do not get complete access to every file. We do not expect to have
t.hag. (Ii{ovvever, we have not had anything withheld from us that we
needed. .

98-001 O -~ 78 - 10
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Mr, Barnes. Why would you not expect to have that?

Mr, Lowe. We are not talking about files now on information of
improprieties.

For example, if a case is still under investigation, we would not get.
access to that case, Or if a case is pending before the grand jury or
something like that, we would not get access to it. We would have
difficulty getting access to those kinds of things anywhere else.

For the most part, we have reasonably received everything we rs-
quested and that we required.

Mr. Barnes. If the law said you did have access to those things, do
you feel you could operate comfortably in that situation and maintain
proper levels of security and that sort of thing?

r. Lowe. I still do not think we would get it. I have had experience
in other agencies—for example, in the Department of Agriculture—
where the Inspector General’s office quite frequently is engaged in
some kind of criminal investigation. Officially and on the record we
were never able to get those. However, through cooperative under-
stinding, we were always able to get enough information to know
where it stood.

I think in cases where we have a legitimate concern and we agree it
is a legitimate concern for an ongoing investigation, we have to wait a
while until they are finished.

Mr. Barnes. In the particular sample case files which you examined
in this investigation, I believe you said there were 10 out of 162 in
the major category and you also had 12 in the minor category. Were
those cases where the FBI said, “Here is a random sample of files. You
may look at these”? Or did you have some kind of an index list and
said, “We want theése particular 10”? Or was there some kind of a
random selection system, such as every tenth file in alphabetical order
or something like that?

Mr. Lows. They furnished us a listing of all the cases totaling 162.
‘We made the selection from that listing ourselves, '

Mr. Barwes. Were the names of the subjects removed by the FBI
before you saw that or did you look at it on the agreement that you
would not disclose what the names were?

Mr. Lowe. Those were specifically deleted. The name of the com-
plainant was also specifically deleted. We did not believe we needed
that particular information.

Mr. Barnes. Was there other information that was also removed
because it could be considered to be identifying? For example, maybe
a case involved a special agent in charge. In such case would the name
of the city have been removed so that you could not take the simple
step of finding out who it was?

Mz, Lowe. No.

Mr. Barnzs. Did there appear to be any other kind of interrogation
material of witnesses or what have you that was removed ¢

Mr, Lowe. No, sir.

Mr. Barnes. Is there anything else that you would have liked to
have seen in the course of this investigation that was denied to you by
the FBI?

Mr. Lowe. No, sir.

Mr. Barnes, Was I correct in understanding that your review did
il)qt _ir}clu;ie any look at the past practices of the previous Inspection

ivision
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Mr. Lowe. Essentially that is true. About the time we were getting -

underway, they changed the way the thing was set up. We thought it
would not be much use in looking backwards.

There are a couple of big cases in the past. As a matter of fact, this
sEbcommittee has had hearings on at least one. We did not go back into
those,

Mr. Barnzs, I think probably the one troubling aspect of that is
that it does not provide a framewcrk of past practices and a situation
against which to measure the present situation. You seem to have come
away with a pretty good impression of the way things are being done
now. However, it seems to be a little difficult to tell how big an im-

" provement that is over what the situation was in the past.

Mr. Lowe. It does, but it is difficult to go back to how things used to
operate.

Mr, Barnes, Did you ask to look at any of the earlier case files to
compare how a comparable case would look compared to one of the
ones you looked at currently ?

Mr, McGraw. Actually we did get a few limited examples of cases
that were handled by the old Inspection Division, Again, this was to
put, as you said, some of the things in perspective. Those samples were
originally taken prior to the creation of OPR and prior to the change
of responsibility. So we did have some limited information on those.
‘We did not follow them up as much as we will Yollow up on these
cases.

Mr, Barnes. In the original letter asking for this examination in
1975, we specifically referred to the investigation into the destruction
of the Oswald letter, the destruction of Mr. Hoover’s files, and the
U.S. Recording Co. matter. Did you examine any of those specific
cases? If not, was there a reason why they were not available to you?

Mr, Harris. No, Mr. Barnes, we did not, mainly because we wanted

to take a random selection. The other reason was because of the tre-

mendous record that had already been established on all of the cases
which you have mentioned in that letter, particularly in congressional
testimony by this committee and one of the subcommittees of the
House Judiciary Committee.

Mr, Barnes. Based on the expertise you acquired during this exam-
ination, how long do you think it would take you to review the same
kind of process at another law enforcement agency, such as the Drug
Enforcement Administration?

Mr. Lowe. We could do it. I think the knowledge we have gained
would be helpful. We also need a staff that is familiar with the other
operations, such as in DEA, We have a few people assigned to DEA.
They would be the ones to carry out any such work there.

Mr. Kosrmayer, Gentlemen, do you have anything to add?

Mr, Lowe. No, sir.

Mr. Kostmayer. Thank you, Mr, Lowe, and thank you to your asso-
ciates, too, for coming here and visiting with us. We appreciate it.

The subcommittee is adjourned.

[Whereupon, at 10:55 a.m., the subcommittee adjourned, to recon-
vene subject to the call of the Chair.] \
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House oF REPRESENTATIVES,
GOVERNMENT INFORMATION
AND INDIVIDUAL RI16GHTS SUBCOMMITTEE
or THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, D.C.

The subcommitttee met, pursuant to notice, at 9:35 a.m., in room
2203, Rayburn House Office Building, Hon. Richardson Preyer (chair-
man of the subcommittee) presiding. .

Present: Representatives Richaré;son Preyer, Leo J. Ryan, Michael
Harrington, Peter H. Kostmayer, Ted Weiss, Paul N. McCloskey, Jr.,
and Dan Quayle.

Also present : Timothy H. Ingram, staff director ; Richard L. Barnes,
professional staff member; Maura J. Flaherty, clerk; and Catherine
Sands, minority professional staff, Committee on Government
Operations. S

Mr. Prexer, The subcommittee will come to order.

I want to thank Director Kelley and his staff for coming here today.
We welcome them, including Mr. Mintz and Mr. DeBruler. Is Mr.
Long with you today ? \ ‘ ‘

Mr. Kerney, No; we have Mr. Buell, Mr. Clynick, and Mr. Hun-
singer herealso,

Mr. Preyer. We appreciate your joining us. .

This is the subcommittee’s fourth public hearing in our examination
of Department of Justice policies and procedures for investigating al-
legations of internal wrongdoing. T

We believe it is important to review steps which have been taken
within the last year and a half in this area by the Department and its
largest component, the FBIL. To fully regain the confidence of the
American public, these vital law enforcement agencies must convince
the public that they are capable of keeping their own houses clean.

‘We heard last month from Attorney General Bell about his inten-
tion to set up a fail-safe system to prevent improper investigative and
intelligence activities. Mr. Michae] Shaheen told us how the Depart- -
ment’s new Office of Professional Responsibility is operating. The
General Accounting Office reported to us last week on its examination
of the FBI’s own, and even newer, Office of Professional Responsibility.

Today we look forward to hearing from Director Kelley and his
staff on these questions of self-policing. I do want to again emphasize,
as I have at previous hearings, that the subcommittee.does not intend
to get into the details of individwual instances of alleged wrongdoing in
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any way which might adversely affect any trials or other proceedings.
This includes, of course, the indictment of FBI agent John Kearney in
New York. Our interest is in principles, policies, and procedures.

Now, Mr. Kelley, it is the custom with this subcommittee that all
witnesses be sworn. Would you and those of your staff who may be
testifying or who will answer questions please stand and be sworn at
this time.

Mr. Keuiey. I would like to include Frank B. Buell, who is in
the Administrative Services Division, and Mr. John J. Clynick, As-
sistant Chief of Budget and Accounting. I do not know that they will
be called upon, but I would suggest they also be sworn in.

Mr. Prever. Thank you.

‘Will al] of you stand ?

[The witnesses stand. ]

Mr. Prever. Do you swear the testimony you are about to give before
this subcommittee is the truth, the whole truth and nothing but the
truth, so help you God?

[All six witnesses, including Director Kelley, Mr. Mintz, Mr. De-
Bruler, Mr. Buell, Mr. Clynick, and Mr. Hunsinger responded “I do.”]

Mr. Prexer. Mr. Kelley, you may proceed in any manner that you
wish. If you have an opening statement that you wish to make, that
would be fine. I will advise the committee thut on opening rounds of
questions, at least, we will adhere to the 5-minute rule.

T recognize Mr. Kelley.

STATEMENT OF CLARENCE M. KELLEY, DIRECTOR, FEDERAL
BUREAU OF INVESTIGATION, U.S. DEPARTMENT OF JUSTICE;
ACCOMPANIED BY JOHN MINTZ, ASSISTANT DIRECTOR, LEGAL
COUNSEL DIVISION, FBI; WILBURN K. DeBRULER, ASSISTANT
DIRECTOR, PLANNING AND INSPECTION DIVISION, FBI; FRANK
B. BUELL, ADMINISTRATIVE SERVICES DIVISION, CHIEF, NCIC;
JOHN J, CLYNICK, ASSISTANT CHIEF, BUDGET AND ACCOUNTING,
FBI; AND RICHARD G. HUNSINGER, DEPUTY ASSISTANT DIREC-
TOR, FINANCE AND PERSONNEL, FBI

Mr. Kentey. Mr. Chairman, members of the committee, I appreciate
the opportunity to discuss with you today what I consider to be one
of the most significant administrative changes within the FBI under
my stewardship.

That change was the consolidation of all internal review, audit,
evaluation, and planning operations within one division—the Planning
and Inspection Division. .= :

‘We are often asked if we can assure the American people there will
never again be any recurrence of past actions and policies that have
been so soundly criticized. ' '

Our answer is that we have done our best, with the organizational
and institutional means at our disposal, to provide that assurance.

I have said before, and I remain firmly convinced, that the basic
structure of the FBI 1s sound ; but it would be an affront to your intel-
hlgence to tell you integrity can be assured through institutional means”
alone. i : :
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Integrity is a human quality. And the integrity of the FBI, as in

any large organization, is dependent upon the character of the FBI
. Director and every member of the FBI under his supervision,

Through careful screening of applicants, through painstaking back-

ground investigation, we strive to bring within the FBI men and
women of the highest character and reputation. )
" Through careful delineation of rules, regulation, and policies at-
tuned to the demands of the American people, we have striven to pro-
vide these employees with clearcut standards of professional-and
ethical conduct. %

And by establishing the Planning and Inspection Division, I feel
we have maximized our ability to enforce compliance with rules and
regulations and to insure conformance to our policies.

The Planning and Inspection Division consists of three offices with
distinct but interrelated functions; they are : The Office of Inspections,
the Office of Planning and Evaluation; and the Office of Professional
Responsibility.

The Division was designed so that all internal review and audit
functions, including program analysis and evaluation and planiing,
would receive coordinated, consistent attention.

The Division reports directly to me.

Briefly, here are the responsibilities of the three offices.

The Office of Inspections sends specialized inspection teams every
18 to 24 months to each of our 59 field offices, our legal attaches and
each headquarters division. However, we may inspect an office at any
time, if circumstances are such that an inspection is deemed warranted.

Under recently implemented procedural changes, ecach inspection
is tailored for the specific division, based on evaluation of data con-
cerning the division available at headquarters. These -inspections are
far more customized than they once were, and we feel, much more
effective. :

Primarily, the inspection process provides a constant, indepth exam-
ination of the FBI’s investigative and administrative operations to
determine whether: (1) financial operations are properly handled; (2)
financial reports are presented accurately and fairly; (8) applicable
laws, regulations, and policies have been complied with; (4) resources,
including personnel, are managed and used effectively, economically,
and efficiently; and (5) {lesired results and objectives are achieved m
an efficient manner, ’

We are governed in these inspections to a considerable degree by the
auditing standards of the General Accounting Office—“Standards for
Audit of Governmental Organizations, Programs, Activities and.
gtm;ctions,” published by the Comptroller General of the United

ates. ' "

‘We have redesigned our inspections, particularly with regard to

measuring the productivity of an office, Caseload no longer is the main
benchmark. We have begun using management by objective and qual-
ity versus quantity criteria in selecting and prieritizing our work.
_ Now, at the outset of an inspection, the field office’s programs, prior-
ities, and targets are carefully examined. A determination is made as
1o whether the field office is adequately addressing major crime prob-
‘lems within its geographic area of responsibility.
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White collar crime might be a top priority target in one field office’s
territory. Organized crime might require the primary attention of an-
other field office. Occasionally, the inspection staff is assisted by super-
visors and other officials from headquarters when their expertise 15
needed for evaluating a particular program. o

At the heart of the inspection process is a specialized group of
knowledgeable and experienced personnel whom we call the Opera-
tional Evaluation Team. This team evaluates the inspection process
and inspection staff as the component being inspected.

Members of the team collect and analyze available data at head-
quarters prior to each field inspection and prepare profiles for the of-
fices to be inspected. At the conclusion of each inspection, they analyze
and evaluate the written report of the inspection. This is to insure that
problem areas have been identified and referred to appropriate head-
quarters divisions for remedial action. The team may recommend lim-
ited reinspections or a full followup to make doubly certain nothing
falls between the cracks.

The inspection staff, in the course of its review of various FBI op-
erations, places great emphasis on insuring improper and illegal ac-
tivities are not and have not taken place.

In each field inspection, the special agent in charge of the field office
is asked to respond to a series of questions serving as an initial check
by the inspector. Closely examined are the types of controls and ad-
ministrative devices used by an SAC to detect any illegal or improper
activities. ‘

_ In establishing the Office of Professional Responsibility, I sought to
increase awareness of the necessity for the highest professional and
personal conduct throughout the FBI and to seek a definitive and uni-
form policy in imposing disciplinary action against employees who
err.

This office has three basic responsibilities: (1) to supervise investi-
gations, or actually conduct investigations, of alleged criminality and
serious misconduct on the part of FBI employees; (2) to maintain
Jiaison with the Department of Justice Office of Professional Respon-
sibility; and (3) to monitor disciplinary actions taken against FBI
employees.

For your information, our Office of Professional Responsibility re-
ceived 199 allegations between January 1, 1977, and June 30, 1977.
Many of the allegations had no basis in fact; however, following ap-
propriate investigation, disciplinary action was taken in some cases.
. In the Office of Planning and Evaluation (OPE), we have formal-
1zed the vital functions of collecting and analyzing information essen-
tial to proper management of the FBI.

_OPE is responsible for mid- and long-range planning and a con-
tinual evaluation of ongoing policies, programs, and operations of the
FBI. These studies extend to every phase of our work and range from
complex administrative problems to training, investigative and scien-
tific planning for the future. ;

. We are particularly concerned with planning to meet our future
investigative obligations, And now that the Office of Inspections is
working more closely with OPE, data derived from field inspections is
more readily available to OPE to assist it in that planning.

Through the analysis of inspection results, we are in a better posi-
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tion to evaluate our current
to meet specific needs.

I suppose you could sum the overall responsibility of the Planning
and Inspection Division as being to keep us on the right track—in our

investigative thrust and techniques, as well as professionally and
ethically.

And I believe it is doing just that.

Thank you for your attention. I would be happy to answer any
questions at this time. .

Mr, Preyer. Thank you very much, Director Kelley.

I am certainly pleased to see that you are addressing these problems
and making institutional changes to meet them.

I agree with you that no organizational or institutional changes or
laws can guarantee integrity. 1t is commonly said that we cannot legis-
late morality or we cannot change the hearts and minds of people
through laws,

But I think we can substantially influence people’s conduct and
their attitudes through changes in the laws or through institutional
or organizational changes.

Anyone who doubts that only has to look at the Civil Rights Act.
While you, of course, cannot guarantee integrity, I think you can
make changes, as you have done, to affect conduct.

Let me ask you this. Given the temper of the present times, it is
hard to imagine that an agent would start right now a mail-opening
or a break-in operation. But times change and 5 or 10 years from now
these recent abuses might be forgotten and there may be extreme pres-
sure to solve a particular crime by taking some shorteuts.

How effectively can the system which you have outlined and imple-
mented protect against the possibility of agents acting iraproperly on

programs and to develop new programs

their own or against supervisors letting it be known in one way or the

other that the case has got to be solved regardless of the method and
regardless of the means?

Mr, Krriey. I feel that the procedures we have set up and the
followups that we have assure us, to the greatest degree known to us
possible to curb and prevent such activities. Yes, time could possibly
srase some of the effectiveness of this, were it not for a constant
followup, reviews of past problems that we have had, and warnings
about, the possible reinstitution of some such procedures.

But, I think, Congressman Preyer, that we have done everything we
possibly can known to us to establish this preventative type of thing.

Mz, Prever. I think your emphasis on followup is very appropriate.
Sometimes in the flush of enthusiasm we make some changes which we
firmly intend to abide by. Then, as time goes by, we tend to put them
on the back burner. I am happy to hear your emphasis on that,

The Church committee made a number of recommendations con-
cerning the FBI in its final report. These are recommendations which
relate to preventing internal wrongdoing. I want to ask you if you
consider that the Bureau has complied with these recommendations
or, if not, which ones you did not comply with and why not. )

These may be questions that you would rather answer in more detail
for the record. . o

What T am really asking is if you could let us know what has been

done by way of following up on the Church recommendations, or your
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analysis of those recommendations and whether you think they are
good or bad.

Mr. Keriey. I would like to answer this, if possible, with a written
document. We have, however, given great attention to it. It has been
the subject that we received by the Department and us, working to-
gether, to try to formulate the guideposts for this activity. I assure ysu
they have not been ignored.

Mr. Prever. We look forward to your comments in more detail for
the record on that.

[See app. 4.]

I}\/.[11' "ZPREYER. Do you feel that they are good recommendations on the
whole?

Mr. Keriey. I do not feel I can make any overall assessment, but I
do feel that a conscientious effort was made to try to develop some
guidelines. Even now what we recommend is a charter so that there
will be a clear understanding of what should be done.

Mr. Preyer. The GAQ examination of the FBI’s Office of Profes-
sional Responsibility, which GAOQ testified about last week, found
that there were 162 major cases, as they described it, handled by the
Office of Professional Responsibility during the first 5 months of this
year. Some of these clearly involved individual wrongdoing, such as
drunken driving or sexual misconduct.

Were there other instances where the conduct was job-related, where
the employee’s conduct occurred on behalf of the FBI? That would
be such things as improper or undue coercive questioning of a witness
or of a suspect where the agent may have throught he was doing his
job but went beyond permissible bounds.

Have incidents of this kind occurred and if so, how many?

Mr. Kzriey. May I have my Assistant Director, Mr, DeBruler
respond to that?

Mr. DeBrucrer. I do not have a number at my disposal. We have had
cases of this nature returned to us, such as failure to return evidence
in a case which might be involved in litigation and involved with U.S.
attorneys. We have had allegations of short-sighted investigations
where enough work has not been thought to have been done, It is that
type of thing. These are work related. We have investigated them.

Mr. Prever. What sort of investigation occurs when a work-related
allegation is made of this sort? . .

Mr. DeBrurer. We are going to interview all of the essential wit-
nesses or people who have knowledge concerning the incident, be it
the U.S. attorney, all the agents who participated, the supervisory per-
sonnel. Everyone who would have knowledge would be interviewed.

Mr. Prever. Have you had enough allegations of this sort to indicate
that the misconduct ever occurs in a pattern so that perhaps a super-
visor is permitting too much latitude ? o

Mr. DeBrurer. No, sir. We have not had any indications of that
as yet during our tenure in OPR. It has not been organized too long.
Perhaps in October, 1 year from when we began to set up the division,
we will have an indication. But for practical purposes OPR was not
operative until November 1976. We have not had any repeat activities
that have come to our attention on the same type offense during that
period of time nor have we had any indications of repeat activities on
the part of supervisory personnel.
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Mr. Pruyss. Would you be lvoking for that sort of pattern?

Mr, DeBrurer. Yes; we would. We do monitor all of the serious
allegations and allegations of criminality in that division. We monitor
the punishment that is issued in each of these instances. We do have
the capability of making that determination of a pattern developing
by continuous review.

Mr, Preyer. I think I have probably gone beyond my 5 minutes.

I recognize Mr. Ryan.

Mr, Ryan, Mr. Kelley, I want to commend you for taking on one
of those difficult jobs, not only in your own time but in the history of
this country. It is a time when the F'RI has been under attack from
several different directions by a pretty steady hand under some pretty
heavy fire. And through it, you have maintained your high level of
performance. I think that is extremely commendable. I think it assures
you a permanent place in terms of a great reputation at the Bureau,

I think the FBI has come a long way from the days when it could
find time to investigate Helen Keller, Jane Adams, and Felix Frank-
furter for radical activity, like helping the poor. The activities that you
have enga%ed in, in the last few months are a long way from that. I
hope it will become an institutional matter.

guess in the time I have I would like to pursue a particular area
which has to do with internal monitoring of your own agents
themselves.

How many agents are there now in the Bureau?

Mr, Kerrey. About 8,200. ‘

Mr. Ryawn, That is an extremely large force of highly trained per-
sonnel. From my own experience in this area in simply oversight of
police functions, it is inevitable that there be within the organization
itself some agents who are more lax than they should be about their
own conduct and the way they view their job. :

There will be other agents who are straight arrow and who take
their job very seriously and are very professional. Inevitably there
comes a time when there is a conflict between what they are supposed
to do by the letter and what they may feel compelled to do by way of
pressures, social pressures.

‘I am referencing now an agent who either consciously or uncon-
sciously violates the rules of the Bureau itself or more seriously perhaps
violates the law itself.

Do you believe that it is possible now for an agent to view his activi-
ties on a thoroughly professional basis and be sble to report violations
in the event that he sees them ? ’

Mr. Kerrey. Thelieve so, Congressman,

Mr. Ryan. What will happen if he reported a superior for some
substantive violation ? Who would he report to? -

Mr, Kerrey. He would report to his superior or he has an avenue of
reporting directly to me, either in person or by letter. And, we have
had a number of mstances insofar as personnel is concerned. These are
not. incidents themselves but a number of people have reported matters
which they thought were wrong and needed some adjustment. There
has been no action taken against the so-called whistle-blower or what-
ever you might term them. They are felt to be people who are anxious
to try to bring us to a higher level of efficiency and productivity and
conformance. : ' ,

Mr. Ryaw. Are you saying that the whistle-blower who thinks he
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sees a violation—perhaps we will leave that open to question. But is
there any understanding in the agency itself, in the Bureaun itself,
that if an agent writes to you about a matter that is serious—and he
has to use some judgment himself—No. 1 that you will read the letter
yourself and No. 2, that there will be no penalty assessed on him for
making the effort?

Mr. Keriey. That is true. There is no penalty. It is understood. It
is within our rules and regulations. I do not think there is any relue-
tance by an employee to do so.

Mr. Ryaw. I think that is most reassuring to those who are in your
organization.

‘When you became Director, you were told, I believe, that in 1966,
or I think you testified before Congress that you knew about no illegal
break-ins. Subsequent to that time we found there were illegal break-
ins. This was after you were Director.

You just reassured me that there are alternative avenues by which
a professional FBI agent may, if he sees fit, take whatever action he
feels he must take on an internal matter. You have reassured me. But
do you think you have gotten enough control by now to be able to ve-
assuzre me, with full knowledge, as opposed to what it was 10 years
ago?

ng. Kzriey. There were some instances, allegedly. I must say
“allegedly” because I am not privy to the investigation. If they existed,
I was not told about them. I was deceived because I asked many times:
“Has this happened in the past, during the period 1966 up to the time I
came aboard ¢’ :

Since that time—and I announced that I had been deceived—I
have appeared before all of our offices and the personnel and the
agents involved and all of the people in Washington. I have told them
this cannot happen again. I have also told them something I feel is
very true. There are no seerets anymore. It will come out. No matter
what it is, it will come out.

So, I feel that it is highly unlikely that this will happen again.

Mr. Ryan. What happened—did you identify any of those who de-
c}eive% you, and if you did, can you tell us what happened to any of
them?

Mr. Keveey. I am not privy to the investigation. I have no names
given me. The only one I have is that gentleman who has been indicted.
I know, of course, of some who have been brought before the grand
jury. Maybe they testified as a witness, or maybe as a possible subject.
But T have no information. I therefore cannot pinpoint anyone who
deceived me.

Mr. Ryan. I do not see how it is possible to be deceived. Somebody
has to say something to you which later turns out to be a deception in
your mind. Is there some other way ?

Mr. Kevrgy. They told me that there was no activity of that type.

Mr. Ryan. Who told you that?

Mr. Krrrey. Everyone whom I contacted. That would be the entire
staff of the executive conference. There were numerous other people,
all of whom I cannot recount.

Mr. Ryan. Who are the executive conference people?

Mr. Kerrey. The Assistant Directors and above.

Mr. Ryaw. Is that executive conference still in existence today ?

Mr. Keriey. Yes.
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Mr. Ryan. Are members on the executive conference who were
there at the time these deceptions occurred ? ,

Mr. Kewcey. Yes, some, '

Mr. Byan. Do you believe, or have you talked with them about the
deceptions that occurred ?

Mr. Kerrey. I have not.

Mr. Ryan. Do you not think that would be a good idea ?

Mr. Kenrey, No, sir, I have falked with the Civil Rights Section
which is handling the prosecution. They said there should be no action
taken in that regard until the prosecutive steps have been finished.

Mr. Ryan. The reason I asked the question is this—I am back to
being a little bit more unsure of myself in connection with your effort
to provide the cleanest possible internal check. v

If an agent knows, or if someone who is a supervisor or someone
here in Washington in a high position knows that he will not be
sanctioned for engaging in a deception, then what will prevent him
from doing it ? '

Mr. Kerrey. It may not be that there will be any prosecutive action
contemplated in such a matter. In that case T will present it to the
Department. X think probably they will permit us to go ahead and take
such disciplinary action as is necessary. Or they will have us do the
investigating rather than they do the iInvestigating, as has been done
in this case. : -

Mr. Ryan. I would like to pursue this a little further, Mr. Chair-
man, but I think my time hasrun out.

The point that means the most to me in all of this is this. There

must be confidence on the part of the Congress. There must be con-
fidence on the part of the American people. The FBI must be what it
appears to be. :
Years and years ago before my time and your time probably the
effort was begun to make the FBI the most prestigious, the most illns-

trious, the most pure, the most perfect kind of police force that any

nation could have. Certainly within the Nation itself it was one which
any other police force could look at as being an ideal and a model.
That is a large order, especially from where the FBI came originally
just after World War L. : :

We still have that impression today. Certainly your own person
- would indicate that we are trying to make that effort within the FBI.
But in order to maintain that confidence, I still say, Mr. Kelley, that
there must be some indication that internally, when someone goes
-wrong—and there is someone bound to be going wrong in the ¥FBI on
occasion because human beings are human beings, and even if it is not

& violation of criminal law—when those things occur the FBI has put -

itself in that position and must be in that position—those kinds of

errors or transgressions should be open to' public view when they

happen. ; G e
-~ T am concerned about the degree ‘of deception that occurred years
ago and what has happened to those who were guilty of those decep-
tions. Even if they were not guilty in a criminal sense they were guilty
in the sense of betraying the standards and the ideals which the FBI
claims to have. - ‘ . R i P
‘So, when there is a violation, when there is someone who makes a

mistake, then they should be subject to 4t least the view by the public

IRV
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that there is on decasion a transgressor who ¢an be punished and will
be punished. This should be if for no other reason that the agents
withixi the agency recognize that they are not above the law and not
above being penalized by the Director himself in the event they take
actions contrary to the best interest of the service.

Mr. Krrrey. As soon as the information is released to us by the
Department, we will take immediate action. It will perhaps be sup-
plemented with our own Inspection Division making some checks, but
as quickly as that is released to us we will take the action.

Mr. Ryaw. Thank you.

Mr. PreyEr, Mr. Quayle?

Mr. Quayrz, I would like to take a hypothetical case where an agent
thinks that an impropriety of a fellow agent has taken place. What is
the procedure that he is to follow in reporting this impropriety that he
believes has been committed ?

Mr. Keuiey. He can report it himself to me or any official in the
Bureau. He can do this in person or by letter.

As some do—we cannot prove it—he can report it by anonymous
letter. We do, on occasion, find that this avenue is used.

It can be done by reporting it to a Congressman, to a Senator, or to
a member of the exacutive branch of Government, particularly the
Office of Professional Responsibility of the Department. All of them
are channeled back to us, and we take the action, as outlined in the
allegation.

r. QuaYLE. All these allegations or complaints would be channeled
back to the OPR?

Mr. Keriey. Yes, they will be. ,

Mr. Quayre. Is this type of procedure written down as far as in-
structions are concerned or memorandums from you are concerned,
that is, to the agents?

Mr. Kevrey. I am confident that it is. Whether it is quite as broad as
I have outlined it, I am not sure. I think it is rather broad language
that the agent has the avenue of reporting it and that it will come to
me. As to whether or not it would be one that was referred to a Con-
gressman or 8 Senator I do not know whether we have said that in the
instructions. But any that comes to us will be acted upon. We do say
that certainly. He has a ready access tome. -

Mr. Quayie. What would be the purpose of taking an allegation to
g lgﬁrégressman or a Senator rather than directly to you or to the

Mr. Keriey. I cannot answer that except to the point that where he
feels possibly secure it will come to my desk. That is all I can say. This
happens on oceasion. S o

Mr. Quayre. I am following up on Mr. Ryan’s idea about having an
understanding among the agents that there would be no sanctions
against him if the allegation would be proven to be unfounded or that
there would be sanctions against him in his career as an FBI agent.

‘Mr. Kerrey. There is that assurance given. ,

Mr. Quavie. Of the 199 allegations that have come out'in the last 5 -
or 6 months, give me » rough percentage of how many have come from
fellow FBI agents. S

Mz, DeBrucer. I do not know if I can give you an exact percentage.
The greatest percentage does como from agents assigned to the field
who 1n turn receive them from private citizens and other sources. Many
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of thess will ~o straizht into the Ofiice of the Director, Some of them
come to me personally. Some come to members of my staff. Some come
through the agents in charge. But I believe the larger percentage comes
from our agents. :

Mr. Quayre. Probably over 50 percent ?

Mr. DeBrurer. I would not be certain of that because I have not
compiled the figures in that fashion. I have had no reason to do that.
But it is my judgment that the percentage is near that, yes.

Mr. Quayre. What other large percentage or second largest per-
centage of groups of people do these come from? :

Mr. DeBrurer. I would say from citizens outside the Bureau,
through the Department, the President, the Congress and other
sources.

Mr. Quayre. They have been underinvestigation ?

Mr. DeBrover. Yes. The matters referred to OPR in this manner
have been the subjects of our investigations,

Mr. Quayre. Thank you.

The GAO report from Mr. Lowe who appeared before us a couple
of weeks ago said that the FBI had not established written criteria
for major and minor allegations. I would like to know if anything has
been done in lieu of this recommendation. ;

Mr. DeBrurer. No, we have not seen fit to do that as yet. It is cer-
tainly something that we will consider. The reason is that these investi-
gations are conducted by supervisory personnel in the Office of Pro-
Tessional Responsibility mn the FBI who are experienced investigators.
They are investigated by the agents in charge or the assistant agents in
charge or supervisory staff personnel who are highly familiar with in-
vestigative techniques. They fully understand how to investigate cases.
But 1t is certainly something that we can and will consider. We have
not done so as yet.

Mr. Quaye. This was just handed to me. On sources of allegations
in the GAQ report it has the FBI agents or other employees.. They
have a number of seven and only 4 percent. As a majority percent they

‘say it would be letters and telephone calls to FBI headquarters and

FBI field offices,

Mr. DeBrurer. That is the type of communication that is used to
advise us.

Mr. Quayre. It says, “Sources of Allegations Direct” then it has
“the FBI agents or other employees” and the percentage mark is only
4 percent. This is from the GAO report. ‘ -

Mr. DeBruter. I would not question GAQ’s report at ail because I
am sure they went, through it. But it is my feeling that the majority do
come from personnel within the FBI and cifizens. We have never had
an occasion to break it down. B

Mr. Quavre. I would say that this report would refiect not what you
are saying. '

Mzr. DeBrouer. Yes, that is correct. ) ,

"Mr. Kerrey. Perhaps the answer is this, As I pointed out; in num-
ber of people it might well be above that percentage of 7 percent. As
for the number of incidents, there is no question about it. The incidents
in a majority are reported by outside people.. . ,

For example, one case T know of, at least 10 agents joined iri that one
incident in reporting it. l
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Mr. Quayre. I have one final question. I would like to ask Mr. Kelley
to give me a general comment in lieu of all of the criticism in the press
reports and so on about the morale of the FBI and the agents and the
people who worlk for you.

Mr. Kevrey. There is some confusion about just where they stand.
For example, there is the matter of suits, civil and charged with
criminal offenses. There is no aid that can be given in the event of a
criminal charge unless possibly by virtue of a not guilty verdict or
dismissal of charges. Any legal fees that may have been paid out
may be reimbursed to them. But they are in a state of quandry about
what is going to happen.

In the civil suits there is also some gray area as to whether or not
they can get that support. That causes some difficulty.

There 1s a general feeling as to what has happened to us. This is
50 years, almost, of a record without any blemish. Then all of a
sudden things happen where we are under a great deal of scrutiny.
They are wondering what they should do. They are wondering
\y}l)llether or not what they do in their daily work is actually permis-
sible.

I noted one of the questions was this: “If you are asked to do some-
thing which you feel is illegal, what would you do?” The answer is:
“You should talk with your supervisor or talk with me. You should
find out why this is necessary, if it is. If it is not, you should certainly
refuse to do it.”

This is something that was not even contemplated, I think, in the
past. It was thought that you get an order, it is felt automatically
that it is an authorized activity. )

They are changing insofar as the climate, the atmosphere, of their
work habits. Any change is a traumatic thing, particularly when it
affects your daily work and your livelihood.

So, ves, there is a lag insofar as morale is concerned. Will it come
up? I do not think there is any question about it. It will come back
up. It is so because we have a very fine and extremely dedicated group
o¥ people. I think there is a better understanding achieved each day.
As time goes on, I think these things will be straightened out.

Mr. Quayre. Thank you, Mr. Chairman.

Mr. Prever. We have a vote on the House floor at the moment.
It is not a routine vote, such as approving the Journal. It is to ap-
prove a conference report on the Agriculture and related agency
appropriations.

Therefore, the committee will recess for 10 minutes. We will re-
sume as quickly as we can come back.

[Recess taken.]

Mr. Prever. The subcommittee will resume its sitting.

The Chair will recognize Mr, Weiss. :

Mr, Weiss. Thank you, Mr. Chairman.

Mr. Director, Mr. Ryan asked you about the number of agents.
You said roughly 8,200. I wonder if you could tell us what the over-
all budget for the agency is for the current fiscal year, 1977, .

Mr. Kerrey. It is $513 million, I amn informed by Mr. Hunsinger.

Mr. Werss. When the Attorney General appeared before us Tast
month, he indicated that it was his view that the FBI probably ought
to be headed in the direction of eliminating the noncriminally re-
lated intelligence activities. I think the words he used were: “There
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ought to be the nexus of a crime” in order for the FBI to become
involved.

First of all, I wonder if you could tell us what percentage of the

FBI’s staff and/or budgetary allocation is used for noncriminally

related intelligence activities? That ig the first question.

Mr. Keriey. That would include, of course, much of the foreign

counterintelligence, a. total budget of about $70 million.

Mr. Wrrss. Is that in this country or overseas?

Mr. XrLusy. In this country. We have no investigative activities
overseas. I do not know whether you would include also in that cate-
gory the supportive part of our jurisdiction which would be the labo-

ratory—which is about 25 percent dedicated to assisting local

agencies—the Identification Division—which is supportive of local
agencies to a.considerable extent. '

Mr. Wriss. But local criminal justice agencies; is that correct?

Mr. Kereey. That is correct.

Mr. Wezss. The question I asked was as to noncriminally related
intelligence matters.

Mr. Kerror. Oh, just noncriminal ¢

Mr. Weiss. Yes.

Mr. Keriey. I would have to guess. Mr. Hunsinger, would you say
about 10 percent?

About the only one would be the foreign counterintelligence. As for

the domestic security, that is connected with some violations statu-
torially established. éo, it would be confined to the foreign counter-
intelligence.

Mr. Wess. The kind of things that I am thinking about by way of
noncriminally related activities are like these: The information that

the FBI had for years been infiltrating and surveilling organizations.

which were legal organizations in some instances. I think the So-

cialists’ Workers Party is the one that comes to mind. I think for

some 80 years the FBI had them involved. I may have the wrong

group, but I think that is the group that comes readily to mind.
Mr, Krrrey. That is correct. That is probably correct.

‘Mr., Wrass. That kind of noncriminally related intelligence work—.

is that still going on ? ) o
Mr. Kerrry. We do not conduct inyestigations purely for the need
of gathering intelligence. The domestic security field is now governed

insofar as our activities, by guidelines. Hopefully there will be char-

ters developed in Congress which we will have as further guidelines.
The ones that we investigate now are directed toward, in the domestic
security field, prosecution. ‘ o

Mr. Wrrss. When did the FBI terminate the domestic surveillance
activities, intelligence activities? .

Mr. Xeoiey. I am informed that it was about a year ago—about
April or May of last year. ,

Mr. Waoss. Let me pursue just a bit a question that Mr. Ryan had
asked of you. That is your statémient that you felt you had been

deceived by staff people at the FBI and others within the agency as,

to the continuation of activities which had been prohibited by FBI Di-
rector Hoover in 1966 as far as illegal surveillance and mail openings
and so on. ’

'

" want to ask the question, in ‘vf';hé"co.pte:‘:ﬁ of ‘the»in‘lOI‘i‘LIle issue that ..

98-001—T78—11
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has been raised as well. T do not want to go into the specifics of the
Kearney case. But I want to use the point that you make. - - -

‘When you learned that, No. 1, you had been deceived, and No. 2,
that, in fact, there were very clear-cut violations going on in spite of
the representations made to you, did you not think that a way of really
restoring morale and the sense of dedication and integrity that the
TBI has been known for for years was by cracking down on those who
were, in fact, guilty of either deceiving you and/or actually violating
directives handed down by the FBI Director before you?

'Would you not think that would be the best and quickest way ot
restoring morale and integrity %

Mr. Kprrey. I think so.

Mr. Wriss. Right, In that context, then, I am perplexed and per-
turbed by the statement that you made upon the indictment of Mr.
Kearney. That, in essence, the indictment itself was a cause for destruc-
tion of morale rather than the violation which had been charged.
‘Would vou try to reconcile that? ‘

Mr. Keruey. I merely stated that I thought that this was a time
wherein morale was being seriously affected. I meant nothing to indi-
cate that I did not feel that there could be any possibility that we
might be laboring under the idea that F'BI agents could not be prose-
cuted for an illegal act. I certainly did not say that. Certainly, it is
inherent within my thinking and always within my statements. I feel
anv violation should be prosecuted, yes.

But I did want to point out that there was a lag in morale and
that I wanted to assure the agents that I was well aware of the fact
that they ave working properly. They are working hard. I fee] right
now that agents are working within the framework of not only the let-
ter, but the spirit of the law. I do not think there is any question about
that. There is no question in my mind whatscever.

I want them to continue in that category. I want them to realize
that I recognize that some of the things in the past which were
categorized as an era are past. I have said that many times.

So, I felt it was necessary for me to malke that statement. I had not
been privy to the investigation. That indictment was the only one
wherein I had, by virtue of reading it in the paper, been informed as
to the identify of one of the alleged violators.

Mr, Wariss. Again, assuming and granting to anyone charged with
criminal wrongdoings, FBI agents or anyone else, the full presummp-
tion of innocence, which the Constitution and our laws provide for, do
you, in fact, then believe that the Justice Department has an obligation
to investigate and to prosecute in those instances where the evidence in-
dicates that there has been a violation by FBI agents of the Con-
stitution or the laws of the United States?

Mr. Keuney. You said, “Do I feel that the Department has the
obligation”?

Mr, Werss. The Justice Department. ’

Mr. Kernury. The Justice Department does have the obligation. T
would hope that in the future. we, in the FBI, would be given the
charge to investigate. Thereby, I would be kept currently informed
about anything that comes up.

I do feel this. Were it to be the FBI or the Department, one or both
should look into it and should investigate it.
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. Mr. Wriss. Do you believe that the action of the agents—T believe

there were 200 or:300 of them who massed in silent; demonstration on
the steps of the Southern District Courthouse in Manhattan was an
appropriate action? . : ~

Mr. Kerizy. I cannot comment ahout it, It was discussed with Mr.
Bell. He said it was an expression of their first amendment rights.
Therefore, there was no action taken in that regard.

Mz, Weiss, Do you believe the acts of those agents were supportive of
your efforts to instill a high sense of integrity and commitment to the
Constitution of the United States?

Mr. Kurrey. I see no nexus to the matter of integrity in their demon-
stration. They felt they were supporting a fellow agent and so stated.
As to whether or not there was any feeling or utterances indicating
that he was falsely charged or something of that sori, I have not heard
of anything of that sort.

I do not feel that this bears on the matter of integrity.

Mr. Wriss. When you issued your statement on April 14 of this year
following the indictment, one of the things you said was: “I intend
to use every means at my command to assure that his”—meaning
Kearney’s—“current predicament is resolved as soon as possible.”

What did you intend to be interpreted by the public and the world
by that statement.? ;

Mr. Kerrey. I meant that we in the FBI had a matter which arose
in a southern city where it took over a year for this to be resolved. This
is widely known throughout the entire organization. I wanted it
known that T would do everything I could to expedite it, As a part of
that expeditious action, some of our people worked with the Depart-
ment on this case. They did not report to me. They reported to the De-
partment. I constantly said to these people:

Let us get this thing over with, Let us get it resolved as quickly as we can
insofar as the investigation is concerned. If you need more men or anything that
is necessary in order to resolve it, I will give them to you.

It still, of course, is not vesolved. I do not know what stage it is in
as yet. But it has been going on for many, many months. This is some-
thing that does, in itself, affect morale seriously.

Mr. Wriss., At about the time, and prior to that indictment being
handed down, there were stories 1n the press indicating that there was
a broader investigation than just the alleged violation of the Constitu-
tion and the directives of Mr. Hoover by Mr. Kearney. ‘

Since then there has been very little heard of those other investiga-
tions. Do you believe that if, in fact, there is evidence indicating simi-
lar types of violations those investigations ought to be pursued ?

Mr. Kerrey. I do not know what is the result of the investigations.
I do believe that if there be any charge placed it should include those
who gave the authority. I have said that many times. I have added
to it:

If it is something that I ordered them to do, then the onus should be, and
absolutely will rest on me and not someone else.

Mur. Wreiss. Thank you, Mr. Chairman.

My Preyer. The Chair recognizes Mr. McCloskey.

Mr. McCroskey. Thank you, Mr. Chairman. Mr. Kelley, I do not
think there is anything that any citizen in the United States wants




180

more than to reach your goal of restoring full public faith in the FBI.
In the earlier committee, that is, in the earlier hearing that this com-
mittee held, the GAQ’s report indicates that you are pursuing a high
degree of professional responsibility and self-discipline as a
professional. .

" The figures we were given were that you had, in a 5-month
period, 162 complaints against agents for misconduct. Of those, 21 of
those—1 out of 8—ended up in disciplinary action. That compares
favorably with any profession I know, including the Bar Association
and the self-discipline of its members.

The thing that bothers me is this. There were some unexplained
questions about actions taken at the very top of the agency. It is clearly
a violation of Department rules to destroy evidence, is it not?

Mr. Krrreyr. Unauthorized destruction, yes. It is a violation.

Mr, McCrosxry. Going back to when L. Patrick Gray destroyed
those records, did he violate an FBI rule or not?

Mzr. Kurrey. Do we have a clear delineation as to what the paper
was? ,

Mzr. McCrosery. I had forgotten what the papers were. They were
conveyed to him by a top officer of the United States.

I can understand the difliculty of a Bureau agent as to whether he
obeys an order or not. When L, Patrick Gray was faced with that
question, as suggested by John Ehrlichman, he destroyed records that
were pub in his custody. But what I am interested in is what does the
FBI have as a code of conduct with respect to the destruction of
evidence? What do you do when your top people destroy evidence? |

Mr. Kerrey. If there is destruction of evidence, which is unauthor-
ized, we would take action. ,
DMr.tMoOLOSKEY. Did you act in the case of Pat Gray ? e was FBI

irector. :

Mr. Krruey. I was not in the FBI at that time. He was not my
Director.

- Mr. McCrosxey. But what did the FBI do as a result of learning
that the Director had destroyed evidence? What was the action taken?

My, Krrniey. My, Mintz can answer that. :

Mr. MinTz. You may recall, Congressman, at the time Mr. Gray
resigned.

Mz. McCroskey. So? A resigned agent is not removed from action by
the T'BI if one of its rules is violated, is it.? '

Mr. Minrz.  Yes, he is. There is no further administrative action that
can be taken against him by the agency. Possible criminal charges were
considered of course by the special prosecutor. ' :

Mr, McCrogrry, Was Gray’s conduct known by any other FBI per-
sonnel at the time of the destruction of the evidence? ’ ‘

" Mr. Mintz, Not to my knowledge. '

Mr. McCrosxry. Was it known prior to his resignation ¢

Mr. Mixrz, Not to my knowledge. -

Mr. McCrosery. Mr. Kelley, in July of last year you asked for the
resignation of your highest ranking assistant, Associate Director
Nicholas Callahan. There has never been a pubiic explanation as to
why you asked for his resignation. Did he violate any TBI code .of
conduct? . S

Mr. Xerney. The matter that was involved there is known as the’
U.S. Recording Co. investigation. It is still pending.
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Mr. McCroskry. You understood my question, did you not?

Mr. Kerzey. Yes. It is still pending and therefore I cannot comment.

Mr. McCroskEy. A year later the investigation is still pending?

Mr. Kerrey. Yes, it is not with us. It is with the Department.

Mr. McCrosgny. On that matter, Mr. Mintz, you were the chairman
of aé committee that looked into the U.S. Recording question ; were you
not? :

Mzr. Minrz, No, sir, I was chairman of the committee that reviewed
the investigation results by the Inspection Division.

Mr. MoCrosxry. When you reviews ‘he investiiation of the U.S.
Recording incident, you submitted a 1.gort to the Attorney General;
did you not? '

M, MinTz. I submitted a report to the Director of the FBI.

Mr. McCrossry. Was that report subsequently handed to the At-
torney General ? ‘

Mr. MinTz, It was.

Mr. McCroskry. Was it rejected by him as a whitewash?

Mr. MinTz. Not to my knowledge.

Mr. MoCroskry. What happened to the report which you submitted
to the Attorney Geizral?

Mr. MinTz. I do not know, sir.

Mr. McCrosxry. It has been reported that in February 1976 the
Attorney General sent back the report with the instructions to the
Bureau to undertake a more extensive inquiry. Is that a fact?

Mz, MinTz. I have read that report, yes.

Mr. McCroskry. Is that a fact? What I just said?

Mr. MinTz. I do not know of my own knowledge. I believe that in-
formation is available from Mr, Kelley, not from me.

Mr. MoCrosgey. Mr. Kelley, what were the instructions of the At-
torney General to you when he returned the criginal report you had
made on the U.S. Recording Co. incident? .

Mr. Kerrey, He said he felt it had not been conducted in the depth
that he desired. My response was that we met the commitment that
was given us. It was not that we were loath to go into greater depth,
but we felt that we answered the response.

As to whether it was he or members of his staff, they had other
information which was not in our possession, of other possible viola-
tions and need for other investigations.

Mr. McCrosgey. What was the source of this information in the
Justice Department’s hands that had not, been discovered by the FBI?

Mr. Kerary. Mr. DeBruler possibly will be restrained in answering,
but he did not worlk on that. I would like to ask him to respond.

Mr. McCrosgey. Please let me say this. If there is any answer that
you want to give that would be comprehensive and complete, but you
feel should be in executive session, do not hesitate to request it. We
do not want to prejudice any ongoing investigation or invade any-
body’s privacy in an unwarranted manner.

But this has bothered us. How could the finest investigative orga-
rization in the world not be in possession of evidence that some other
governmental agency would be? This was a case that involved FBI
agents, v ;

“Mr, Krrrey. We have had those on a couple of occasions, Congress-
man. I spoke of the one in the southern city. In that case that involved
agents of our office there. It was handled, exclusively by the Depart-
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ment. We had no knowledge for about a year, as I recall, of what was
the gist of the investigation. L

Mr. MoCrossry. You have stated earlier that it is your: hope that
the Department of Justice will return to you full authority in any
investigations of wrongdoing against your own agents; is that right?

Mr. Keriey. Yes. oo )

Mr. McCroskey. Is that up for determination at the present time?

Mr. Keurey. Mr. Bell is considering it. )

Mr. McCrosesy. Mr, DeBruler, could you go back to that earlier
question I asked regarding the US. Recording investigation?

Mr. DeBrurer. I am not sure that I am aware of all of the sources
of the Department’s additional request for inquiry in the U.S. Record-
ing investigation. I did participate in it. There were a number of
broader areas that were investigated beyond the first allegation that
was received by the FBIL But I do not feel that I can specifically dis-
cuss it in detail here because it is pending in the Department of Justice.
‘We have had no response as yet as to what, if any, action will be taken
in that matter. .

Mr. McCroskry. Let me ask all three of you this simple question for
& yes Or No answer.

Were you satisfied with the completeness of the Bureaw’s internal in-
vestigation in the Recording Co. case?

Mr. Kzrizy. Yes.

Mr. DeBruer. T an, yes.

My, MinTz. Yes; I am,

Mr. McCrossey. I have one more question, Mr, Chairman. I do not
know what the bell situation is. -

Mzy. Preyrr. Tlie second bell rang at 6 minutes of the hour. I think
you have time for another question. We are hoping that we can come
right back.

Mr. McCrossey. Mr, Kelley, one problem that has bothered me is
this. T want to preface this question with a statement of the opinion
that it seerns to me that the events that occnrred in the investigation of
the illegal conduct, mail opening, electronic surveillance without war-
rants, the interception of telegraphic communications, and the break-
ing and entering was apparently discussed and considered by top of-
ﬁcials70f our Government when the Huston report was first made back
in 1970. » L o ﬁ
 The report of the Director at that time was that the FBI would not
participate further in those illegal activities. It seems to me that it
1s very difficuit to prosecute individual agents for pursuing policies
6- not disagreeing with orders that they felt were. lawful at the
Lie. ; .

‘What concerns me is that in January of this year, the previous ad-
ministration released a Department of Justice report stating that they
would not prosecute the CTA mail opening violations. They said this,
and I want to quote from that report of the Department of Justice.

T want to ask you the distinction hetween the prosecution of a CIA
agent in-the consideration of the prosecution for mail opening and
the consideration of the prosecution of FBI agents for breakine and
entering, both of which are in the same degree of illegality, so far as
I can tell under our laws, C ‘

The Justice report says this:
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In August 1976, the Criminal Division submitted to the Attotney General-the
report summarizing the evidence that it had acquired and analyzed the legal
questions that potential prosecutions would represent.

Although the Department is of the firm view that activities similar in scope
and authorization to those conducted by the CIA between 1953 and 1973 would
be unlawful if undertaken today, the Department has concluded that a prosecu-
lt)xon of the potential defendants fox these activities would be unlikely to succeed

ecause—

and then in part—

of the state of the law that prevailed during the course of the mail openings
program. * * * It was until recent years by no meauns clear that the law, and ac-
cordingly, the Departments position, would evolve as they have. A substantial
portion of the period in which the conduet in question occurred was marked by &
high deglee of public concern over the danger of foreign threats.

The view hoth inside and, to some extent, outsme the government was that,
in response to exigencies of national secuuty, the President’s constitutional
power to authorize collection of intelligence was of extremely broad scope. * # ¥
Applied to the present case, these cxrcumstances lead to reasonable claimg that
persons should not be prosecuted when the governmg rules of law have changed
during and after the conduct that would give rise to the prosecution, -

The issue involved in these past programs, in the Department’s view, relates
less to personal guilt than to official governmental practices that extended over
two decades. In a very real sense, this case involves a general failure of the
government, including the Department of Justice itself, over thie period of the
mail opening programs ever clearly to address and to resolve for its own internal
regulatlon the constitutional and legal 1est11ct10ns on the relevant aspects of
the exercise of Presidential poser.

In such . circumstances, prosecution tahes on an air of hypocrisy and mfxy
appear to be the sacrifice of a scapegoat.

Under those concepts, why should Mr. Kearney be prosecuted at the
present time? What is the difference between declining to ploeecute m
the CTA. case and prosecuting in the FBI case?

Mr. Preyer. May T interrupt the gentleman? I think if he answers ‘

that question we will miss the vote.

I have also been called to testify before the Houce Rules Commitiee.
I will ask Mr. Ryan to take the chair. I do not know whether you Wanb
to wait for that answer.

Mr. Keriny. May we submit it to you?

Mz, MoCrossey. I would be happy to have that in w11t1n0' and
under any degree of confidentiality that you request. T hope we can
obey our own plmmples of ethical conduct as we are askmg you to. do.

Mr. Proyer. Soordered, . - | , o

[ See app. 6.] o o

‘Mr. Ryax |presiding]. Mr. Kostmayer? ' .

Mr. Kosraynr. Thank you-far being heve, Mr, I elley

I want to ask you this; In response fo a questlon that Gonbxessmsm
Quayle asked a while ago, about the reporting procedures for viola-
tions which might have occurred and also the circurstances under
which an agent “would come, to you or a Member of the Congress, to
report that he had been mstructed by a superlor to Vlolate the law, you
said, and I quote you directly:’

If you are asked to do something wh1ch you feel is 1llega1 What Wo‘ﬂd you do"
Thé answer is: You should talk with your supervisor or talk with ine. You should
g;xdtout Why this is necessa.ry, if it is. I it is not, you should certainly refuse to

1

This implies a necessa,ry tost for actions which ma,y be ﬂlegal Tam
puzzled by that, because if indeed it is illegal, can it in your judgment
be necessary, is that possible?
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Mr. Krresy., No, sir. It is a matter of some confusion to some
of our agents from time to time as to whether a matter is legal or
illegal. In such an event I review it, the legal counsel reviews it, and
possibly one or two others review it. We determine if there is illegality.
There 1s no question about it. It is not done if there is illegality. If it 1s
legal, then we tell him it is a legal process.

Mr. Kosraayer. So it is possible for something to be illegal and
necessary at the same time %

Mr. Kerrey. That has come up many times as to whether or not
there could be, under some foreign counterintelligence matter, some-
thing which is unusual. That is being addressed. by the Senate and the
House insofar as intelligence matters are concerned. Frankly, it is a
very gray zone as to whether or not there could be such a tremendous
national crisis where there could be something that unusual.

But in the event that this arises in the FBI, we will go to the Attor-
ney General and present it to him. It will not be our realm to make any
decision in such a matter at all.

Mr. Kostmayer. You said in your statement:

Integrity is a human quality and the integrity of the ¥FBI, ag in any large
organization, is dependent upon the character of the F'BI Director and every
member of the FBI under his supervision.

I agree with you and I think part of that is the attitude of the FBI
Director. That i1s why I am somewhat troubled by your statement of
April 14, if T may go back to it. I want to ask you a couple of questions
about that.

First of all you said, and I do not want to get into specifics of the

- Kearney case, but you said in a statement at that time:

I know Mr. Kearney to be an outstanding special agent who was motivated in
all his endeavors by the best of intentions,

I am concerned about the question of intentions here. Is that really
a mitigating circumstance? Should his intentions if they were good—
and I do not know whether they were or were not—have anything to
do with it?

Mr. Keriey. Insofar as a criminal violation is concerned, I think
intent could have an impact on it, yes. His record indicates that there
is nothing, to this point—and I know nothing about what he has
done—he has been shown to be of good intent.

Mr, Kosracayer, But then you make a judgment about his intentions
in the pursuit of these individuals; is that right ?

Mr. Kevrey. I make no judgment insofar as the present charge
placed against him is concerned. I merely point out that he has been—
and his record so indicates—a man of great personal integrity with a
strong intent to do what is proper.

Mr. Kostmayer., You said later on in that same statement:

The thrust of the Department’s resolution of that matter was based upon the
principle that it was not possible to indict an era.

It seems to me that eras, both bad and good in the history of our
country are made of men and women. Do you agree that while it is
not possible to indict an era—that sounds almost like not indicting a
man who is responsible in part for a bad era, or an excuse for not in-
dicting those who are responsible for an era being bad ?
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Mr. Keuiey. Of course, this is a quote from the statement made by
the Department. I feel that there could well be a situation wherein it
is felt by some that they have an approval to do certain things, not
that which is clearly legal, but which they thought was approved.

T am not in a position to build any defense. I do not intend to build
one. I merely point out that this was the judgment in a similar situa-
tion. The statement speaks for itself, T think, as to the matter of an era
being something that you cannot indiet, The individuals possibly, but
they did not in that case. . ’

Mr. Kostmayer. How do agents in the FBI react to your statement?
Does it not defend Mr. Kearney? Perhaps it is intended to do so.

Mr. Keerey. It is taken in a different light by some compared to
others. Some say that T am not supportive enough and others say that
I am too supportive. I assure you there are many occasions when I am
right in the middle. I do not think we can categorically say that it is
well received or not well received.

Mr. Kostmavyer. I agree with that.

Mr. Mintz is here with you today ?

Mr. Kerrey. Yes.

Mr. Kostvayer. I wonderif I could ask questions of him.

Mr. Ryan. Mr. Mintz, would you approach the table?

Mr, KostTmayEr. Your name has been mentioned as a possible suc-
cessor to Mr. Kelley. I am interested in your attitude about his state-
ment of April 14, Rather than confining you at this time to specifics,
I wonder if you could give me some idea of how you feel about his
statement of April 14. T know it is difficult to say whether or not you
would have issued the sane statement under the same circumstances,
but as closely as possible I wonder if you could give us some general
impression.

Mr. Mintz. I think it is impossible, really, to give you an analysis
of what went on in the mind of the Director at the time. He was
the Director, Many agents were looking to him for guidance. The pub-
lic was looking to him for guidance as to what the position wag. I
think really there is no way that I could give you an opinion as to
what the Director did or should have done on that occasion.

Only as Director would you be in the pasition to know that.

Mr. Kostmayer. What is your general attitude about the kinds of
problems and criticisms which have plagued the Bureau over the last
several years, allegations of illegal acts and so on ?

Mr., Mintz. I think there have been too many.

Mr. Kostmayer. Too many ?

Mr. MinTz. Too many problems.

I think we have a need today to identify all of those kinds of prob-
lems, correct them, and go forward.

Mr. Kosrmaver. Do you think there is substance to those charges
or do you think they are exaggerated ? : {

Mr. Minrz. I have no way of judging that, obviously.

Mr. Kosraraver, Let me ask you about a statement made by former
President Nixon because I think it is important insofar ss the atti-
tude of the FBI is concerned. , :

He said in his interview on May 19 with David Frost:

If the President approves something because of the national gecurity, or, in
this case, because of a threat to internal peace and order of significant magni«
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who caryy it out to carry it out without violating a law.

How do you react? Do you agree or disagree or somewhere in
between? . ’ o )

Mr. M1z, I can tell you that the courts of the United States have
said that is not correct. ‘

Mr, Kostarayer. Do you agree with that?

Mr. Minrz. I agree with the courts. .

Mr. Kosrarayer., What would be your own response if an agent
were to come to you to tell you that in his opinion he had been ordered
to violate a law? | .

Mr. Mintz. I would identify the facts and make a judgment.

Mr. Kosraayer, Thank you.

Mr. Ryax. Mr. Harrington ? :

Mr. Harrrveron. Let me clarify something that may have been
dealt with somewhat more substantively befare 1 came. It is my under-
standing that you have suggested in responses this morning that you
are not familiar with the specific scope and intent of the Justice De-
partment investigation involving alleged wrongdoings on the part of
agents of the FBI; is that right? :

Mr. Kerrey. In the surreptitious entries and so forth, I am not
conversant with those, that is right.

Mzr. HarrineroN, As a matter of your choice or as a matter of De-
partment policy ?

Mr. Kerrey, Department policy.

Mr. Harrineron. What you learned you learned on the eve of an
indictment process that was about to be begun; is that right ?

Mr. Kerrry., True. :

Incidentally, I will see something in the paper, perhaps.

Mr. Harriveron. That straing my credulity about your whole re-
sponse. It is hard for me to believe, frankly, that that sort of thing,
which is common street talk, would not be the subject of your knowl-
edge, both in terms of the agents and the scope of the activity.

T agsume that in answering that, that was not something that would
have been unknown to you.

Mr. Kerrey. I would have read in the paper about it. But nothing
comes to me officially about what has gone on in the investigation.

Mr. HarrineroN. Let me ask you something that really is the
source of my own interest in being here this morning. I think it fits
comfortably under the broad definition of the subcommittee’s
jurisdiction. i o

It involved the killing of Orlando Letelier, a case that I understand
the FBI has been responsible for investigating in general. I think it
goes to the broader question raised this morning concerning practices
‘at the highest administrative level of the Department. In the latter
part of last year and the early part of this vear, there was a disclosure
of information which was so inimicable to the interest of Letelier that
‘one can only assume that it was not the result of an initiative taken
by his attorneys, who admittedly had access to his personal papers.
The information appeared, among other places, in Evans and Novak
columns in thé Washington Post and wherever else they are syndi-
cated. It also appeared in Jack Anderson’s column., ° .

tude,“then the President’s decision in that instance is oné that enables thosg
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This information suggested that ¢ertain activities were carried out

by Letelier, one of which was the reimbursement, to me, of travel
expenses in conjunction with a trip to Mexico City. o

I am curious in terms of that case being of current status. What
hag been the practice of the Department since this came to your atten-
tion ¢ This information was alleged to have been contained in the brief-
case of Letelier which was in the possession of the investigative branch
ol your agency. , ‘

‘What administrative practices were followed to determine what

the agency role was in the disclosure of that information? What is

your policy in general to this kind of thing?

Mr. Kurrey. I cannot answer you as to what investigation was con-
ducted in that matter. I will have to answer you by a document so that
T will be absolutely sure of my response. ’

Mr. Harrizeron. I would appreciate that as it specifically applies
to this case, but I would like, assuming you do not have that knowledge
this morning, for you to comment in general on the general concern
of information within the possession of the FBT affecting a pending
criminal matter of some magnitude that finds its way into the press in
& popularized form. I would like to know what your internal response
or reaction to that is, in light of your comments this morning. '

Mr. Krropy. I think it is unfair and illegal. It is a leak which could
well present some difficulties as far as prosecution is concerned, but
also might falsely accuse and otherwise condemn someone without a
proper hearing. It is not proper and it should he investigated.

If there is any indication that a leak stemmed from our FBI, im-
mediate and drastic action will be taken. I can assure you of that. ‘

Mr, Harrmzeron. Is anyone ahle to comment, of those who accom-
pany you this morning, as to whether or not there has been an effort
made on any basis at all to determine the source of that information
and whether or not the agency was, in fact, the source of the columns
T have referred to?

If not, whynot ?

Mr. Kerrey, We will respond to that in a document. I do not know
myself. The people accompanying me tell me that we cannot respond.

Mr. Hagriveton. I ask that you do in view of the fact that it at-
tained a degree of widespread prominence. It is curvent. It is not dated
to the era-oriented activity. Something might come within the pur-
view of increased sensitivity on the part of the agency with regard
to activities of this kind. T would like a specific response. :

Mr. Kevrey. We will give it to you.

Mr. Ryax. So ordered. :

Thank you, Mr. Harrington.

~ ['See app. 6.] o . L
Mr. Kelly, 1 have one other area that I would still like to pursue a
little further. . e
‘T am concerned about the capacity of any structure, public or pri-
vate. to police itself whether it is the American Medical. Association or
the National Education Association, or the FBI, or any other prestig-
ious organization. C T

Those few deviants who, for some reason or other—I should add-the

Congress in.there as well. particularly the Congress. [Laughter.] .

1t is a very difficult thing. Maybe the Congress is particularly dp-

T
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‘propriate here. It is difficult to judge one’s own peers, because in doing
so, the least you get out of it is often the animosity of many of your
peers when this situation is over with.

On the other hand, the FBI certainly, as much as the Congress, is
totally dependent upon public opinion to remain what it appears to be.
You have to perform that feat of almost lifting yourself by your own
bootstraps in identifying internal problems. I am certainly unsatisfied
with the past record on internal control and audit. I would like to ask
you in the years that you have been Director now if you have ever dis-
ciplined an agent for violation of a specific Department rule which
would be more than, let us say, misdemeanors as opposed to felonies
within the Department itself ?

I am not talking about failure to follow up a particular form or
procedure, which causes bureaucratic problems, but I am talking about
those kinds of things that you and I both consider to be serious as far
as violations of the Department rules are concerned.

Mr. Kroiey. I have disciplined people within the Bureau for ac-
tivities that were first considered by the Department as misdemeanor
or felony. It has been decided by the Department that we would not
prosecute them. But we have gone ahead and taken administrative
action.

Mr. Ryan. What did the discipline consist of?

Mr. Keroey. In one matter, it was a matter which in money alone
was around a $7,000 demotion and a long-term reduction in pension.
There was also a reduction in rank where he became just an agent
after having been in the category of an official. Yes; on several occa-
sions we have done that.

Mzr. Ryaw. I will not pursue that any further, but out of respect for
%)]ersonnel matters, this 1s still an open meeting and we will drop that

here.

Have you ever pursued a violation of a civil law or a criminal law
within your Department, that is, by an agent?

Mr. Krrrey. Have I ever pursued ?

Mr. Rxan. Yes, pursued as opposed to any kind of final action, based
npon accusations, either outside or inside the Department itself.

Mr. Krrrry. On all instances involving serious misconduct, we im-
mediately placed the matter before the Department’s Office of Pro-
fessional Responsibility whose chief makes a determination as to
whether or not this warrants criminal prosecution.

Tf you would call that “pursuing” it, then we do pursue it.

Mr. Ryan. How often over a period of the last 8 or 4 years? How
often has that occurred ?

Mr. Kzreey. I could not answer absolutely, but my estimate would
be that it would be numerous times with the possibility of driving
while drinking, for example, or a viclation of the civil rights of the
vietim.

Without going just beyond the statement of it being “numerous” it
would he several times.

Mr. Ryan. Three or four times?

Mr. Kuwrey. More than that. I would say 20 or 30 times.

Mr. Ryan. In the last 4 years? .

Mr. Keviey. Basily; yes.

Mz, Ryan. Do you find that particular incidence is being reduced
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because of the action that you have been taking with regard to re-
sponse to that kind of information ¢ y )

Mzr. Kerrey. I have never entered into a discussion.

Mr. DeBruler? ‘

Mr. DeBrurer. We do not have any records as yet in the Office of
Professional Responsibility which will indicate anything to us in the
way of a trend. )

Mr. Ryan. Do you have any intention of setting up any kind of
statistical analysis that would indicate to you what the progress is?

Mr. DEBrULER. Yes,

Mr. Ryan. When would you have an idea so if you pursue it at a
later time we might get some specifics from you with regard to that?

Mr. DeBroureEr. When ? _ '

Mr. Ryan. A year from now ¢

Mzr. DeBruorer. I think it would be adopted by then ; yes. We would
have our recordkeeping system by then. ‘

Mr, Ryan. This goes back to the question that Mr. Quayle asked
about frequency of information from within the Department as op-
posed to outside the Department. ‘ '

Are you satisfied, Mr. Kelley, with the number of times you are
informed of these problems that you have faced which have come
from inside the Department as opposed to outside the Department?

Mr. Quayle referred to 4 percent ; 1s that right? :

Mr. Quayre. Yes, from the GAO report. o

Mr. Kerrey. I am being increasingly satisfied inasmuch as in the
very recent past—and I speak of about a 6-month period-—there have
been more reported from within inside than ever before.

Mr. Ryan. So, you feel that the attitude of the Department itself
and the sense of the personnel is such—is it fair for me to draw the
conclusion that because of the example and because of the activity and
the actions you have taken they fe¢l more confident they can approach
you more directly and honestly with their own feelings than they ever
could before; is that right ? ’ o L

Mr. Krruiey. I believe so; yes. .

Mzr. Ryan. I would very much like to see that percentage of internal
problems as opposed to external problems. If you are going to have
problems, I would rather have my own people tell me first than have
1t come cold turkey from the outside. : , 3

Are there questions by othér members

Mr, Weiss? - . B -

Mr. Werss. Mr. Director, it is my understanding that, pursuant to
the Freedom of Information Act adoptéd by Congress and some court
directives, there has been information in the files—in some instances
excised—but information that has been made available to appropriate
individuals., ' : T

X have heard recently that the FBI was in the process of disposing
of a vast number of the files which it had in its possession that were
the fruits of surveillance of various kinds over the years, B

The question is this. Is that,'in fact, an accurate rumor or report?
Is the FBI in the process of disposing of all those files? And; has that
been done even though there may be pending applications by individ-
uals or the families of individuals in relation to information which had
been gathered by the FBI and kept in the files of the FBI? - :
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Mr. Kerrry. There is not pending any ponderous destruction of files.
There have been matters of this type considered by Congress, by the
Department of Justice, and possibly will come out in the future.

But there is nothing there now. We have not had massive destruction.
© Mr. Wriss.- Okay. .

‘When the GAQ submitted its report to the House Committee on

the Judiciary in February of 1976, one of their complaints was their
incapacity to verify information that had been provided by the FBI
to them on cases. This-was because of the FBI’s unwillingness—in all
fairness, I can say the unwillingness extended to the then-Attorney
(Gleneral, as well—to make any of the raw files, original files, available
for verification on an on-the-spot basis, even if, as the GAO offered,
the names were deleted so that there would be no question about getting
their hands on that kind of information. . : :
: GAQ refers to the statutory obligation that they have and the fact
that they have the cooperation of all the other agencies of Government.
They point; out how difficult, if not impossible, it is for them to really
be able to assure Congress that they are forwarding accurate informa-
tion when they do not have the capacity to verify.

I wonder if you have had occasion to read that portion of the report
and if there was any analysis and if there had been any recommenda-
tions of new policies derived. Congress could then have verifiable
informatinn as to what goes on within the FBIL. ‘

Mr. Kurrey. We have a gentleman here who can answer that better
than I. I can tell you it is my understanding that there is very little
difference between us. Let me just give you as an introduction the
fact that this has been something that came about in the last couple
of years and was a very traumatic experience. There had been nothing
of this type before. We had numerous conferences. I am well acquainted
and friendly with Mr. Staats. : :

As a matter of fact, Mr. Staats and I graduated from the same
college the same year. We have a good working relationship. But there
was 8 period when, yes, it was like pulling teeth perhaps. Now it is in
a situation where I think there is a complete understanding.

- Mr. Werss. Give usyour name for the record,if you will. e

Mr. Crynicr. My name is John Clynick. I am in the Budget Section
of the FBI. Since GAO issued its domestic security report, Mr. Kelley
and Mr. Staats have arrived at a mutually agreeable set of guidelines
which establishes a method of verifying, through copies of: file ma-
t?mal, 2 ppropriately excised, in order to support the findings and

This is not contrary to their standards of audit. Mr. Lowe has testi-
fied on two occasions that he has been satisfied. ;

Mr. Wezss. So, the situation as it existed as of February 1976 has
now been remedied to the satisfaction of the GAQ, There is, in fact,
application and opportunity for the GAO to verify information which
is submitted by the FBI; is that right? =

Mr. Crynicr. Yes. :

Mr. Wriss, Mr. Director, let me ask you a question as a followup
to a response that you gave earlier on the domestic intelligence area
Sl@t the FBI used to perform. You say they are no longer performing
this. = \ -

" At the time the GAO report was given to the House'Committée on
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the Judiciary, the substance of it was the FBI domestic intelligence
operations. The (GAQ expressed its concerns thoughout that: report
about the manner and method and statutory authorization background
and so on for those investigations and operations. e

When ‘was the formal cutoff date when the FBI no longer engaged

t

in domestic intelligence operations? Was there & transferring of cases

which would then open? How did that termination take place? Please;

just expand on that a little bit, if you will. L .
Mr. Kereey. When I came aboard in July 1978, I immediately in-

stituted a plan of reduction of the domestic security cases. At that

time there were about 22,000, e

.. At the time of Mr. Levi’s entrance into the Department, he was

interested in this, He started a project of c:levelopl_ng guidelines »for

the governing of the investigations of domestic security.

By the time they were instituted, which was in the spring of 1976,
we had brought them down to about 7,000. We then started again with
additional impetus and now havé them down to, I believe, about £200.

We are working under the guidelines which clearly set out what we
can do in these matters, We are religiously following those rules,
regulations, guidelines. We have even said—and I support—that a
charter would be all right. We are willing to do. whatever is desired in
the framework -of domestic security to meet our commitments.

My, Wriss. Are you saying, then, that there are still 200 domestic
intelligence cases which were alive as of a year ago or so which are
still being continued ¢ Is that what youare saying :

Mr, Kerrey, That istrue. Co ' L

Mr., Wrss. I remember seeing at least one article which indicated
that although the number of cases has been reduced from the thou-
sands that you mentioned to the hundreds that you mentioned, that to
some extent that was achieved by combining individual numbers of
people who may have been listed in, let us say, the 20,000 ficure.

The 200 cases, in fact, may affect @ number of thousands of individ-
uals. Is that an accurate report? Would you know how many individ-
uals are, in fact, affected by those 200 live domestic intelligence cases?

Mz, Kerrey. I would say that of that number—and I could give you
this exact number if I had it in hand—probably will evolve to about
25 organizations. Am I right about that, Mr. DeBruler? - , ‘

Excuse me, I am. informed that it is 92 organizations and the re-
mainder are individuals. I do remember this statement which appeared

in the paper. The statement is not correct. This is not a subterfuge. It -

was not any effort devised to evade the gnidelines. They are all still
-within the gnidelines. They are being reviewed s we g6 along. We

have a committee over in the Department which is in constant contact
with them. I do not think there is any. question about it. It is in con-
formance with the guidelines. ‘ e L
N[l‘a;VEISS. Are those guidelines, incidentally, a matter of public
record ? L S :
Mr. Kerrey. Yes. I think they have been published, yes. _—
Mr. Wriss,. Again, do they, in fact, involve direct criminal acts?
What is the basic premise, for undertaking or opening one of those
investigations? Is there criminality involved in'them? .~ .
"Mr. Mintz. The principle involved is information that. activities

may be, or are in fact, currently underway which will invelve vio-
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lence, the potential overthrow of the Government, and a violation
of Federa)l law. Those are the three principles involved in deciding
to open one of those cases. Those elements must be involved.

Mr, Wess. When you make that determination, is there a board or
reviewing mechanism which passes judgment? Who makes that
determination ? . )

Mr. Min7z. Initially it is made by the supervisory people in the
FBI. That decision is reviewed by a committee in the Department of
Justice.

Mr, Weiss. Thank you.

Thank you, Mr. Chairman, )
‘Mr. Ryan. I will allow the staff director, Mr. Ingram, and Mr.

Barnes, who is a member of the staff, to ask a few questions.

We will do this for the purpose of developing some points for the
record. Then we will finish the hearing for this morning.

Mr, Bagnes. Mr. Kelley, in your statement you noted that 199 allega-
tions of internal wrongdeing have been received during the first 6
months of the year. .

How many of these and at what point do they come to your immedi-
ate personal attention ?

Mr. Keuiey. I get initially, immediately, all allegations of serious
misconduet, If there is something wherein there is a clerical error com-
mitted by a clerical employee, then it might well be that I will not
even see it. , ,

But anything of serious misconduct, I get it immediately and make
the assignment to the inspection group, or possibly to have it handled
locally first.

In that procedure there is a clear path of conduct that is to be fol-
lowed. In the final presentation, I make the decision as to the activity,
as to the discipline that might be taken.

I am assisted in the case of all those in the category of an official,
that being from an assistant agent in charge on tirough to the top
man who is the Associate Director. I am assisted in that by a group
of assistant directors. They review it. With their experience, it is
then presented to me.

a I sometimes follow it. I sometimes do not follow their recommenda-
ion.

Mr, Barnes, In addition to making the recommendations on sanc-
tions, do you also review the adequacy of the investigation itself?

Mr, Kztrey. Yes; Ido. B

Mr. Barnus, Have you found you are seeing more or less of these
cases as the reeent months have gonoon?

Mr. KeLiey. I am seeing more. -

Mr. Barwes. Do you think that is a function of increased reporting
and better attitude that these things should be reported to you? Or
Is it simply a case that perhaps more irregularities are going on ? ’
. Mr. Kerrey. I think personally that it 1s an expression of confidence
In the system and that we are getting more of them reported. I am
inclined to believe that actually fewer of these types of activities are
bellrslgtcc]):nélr;l}tlteg}.lWe just di(rilfrimt get them reported.

ut L think there is a confidence in the system 1 -
erzlm&ed % the las%iq;}?l\nsrzzlx months. yS . that has been gen
- Mr. DARNES. When Attorney General Bell was before the su -
mittes last montl, he said he would advise an agent who quest%ggléld




173

whether an assignment was proper:orlegal to getthe order in writing,

Do you find in your reports from the field and in the divisions here
that agents are increasingly either asking for orders in writing or
perhaps calling Mr. Mintz’ office to get a ruling on whether an order
is proper or not?

Mr, Kertey, There is a greater tendency to get some sort of a de-
lineation. As to whether or not it is a letter, that is not always the
way it is done. But there is more care exercised.

Mor. Barxes. Perhaps Mr. Mintz can answer this question.

On the inquiries that you get, do you find a number of them are in
gray areas where the statute or case law does not really give you a
clearcut answer as to whether activity is proper or not? If so, what
kinds of recommendations do you make in those areas?

Mr. MixTz. A number of them would be, of course, in gray areas,
because law is not entirely clear always. If we have a problem with it,
if there has been no case law that gives us guidance, then we talk with
the Department of Justice, Office of Legal Counsel, or the Criminal
Division for their guidance. ‘

Mr. Barves. When an agent is told that something that he is asked
to do is in this kind of a gray area, is he allowed to refuse the order, or
must he comply with the order unless it is flat out illegal or improper ?

Mz, MinTz. I would say that we would be guided in large measure
f}n a case that serious by the advice we get from the Department of

ustice.

Mr. Barnes. So you would tell the agent yes or no rather than leav-
ing him in a gray area; is that right?

My, Mixtz. Oh, yes.

My, Barnzs. The GAQ, in its report to us, mentioned that you were
considering, or have, in fact, set up some ad hoe review boards to as-
sist in advising cases involving FBI officials, Have any of these review
boards actually functioned as yet, or is it still something that is in the
planning stage?

Mr. Kerrey. We have had five of them.

Mr. Barnes. Are the appointees to those all FBI personnel, or do
you 5}1%1\1(16 Justice Department people on those kinds of review
boards? :

Mr. Kerrey. They are all FBI officials. : )

Mr. Barnes, Do you find that is a problem when you get toward the
top of your pyramid, where it is relatively a small group of officials,
of having one group of officials review another official? Is there a dif-
ficulty in getting a balanced judgment? :

Mr. Keurey. No, sir.

Mr. Barxzs, Is there a reason why you decide to go to this kind of
an ad hoe review board instead of having the OPR fulfill that sort
of fungtion since presumably their speciality is in what rules are

roper ? ‘ 4 o
P Mr. Kerrey, We felt it was advisable to divorce the assessment pen-
alties from the investigative group. L

Mr. DeBruler does not serve on this group. He does not serve on the
ad hoc group. :

Mr. Barnges, Does the.ad hoe group solely recommend what sanc-
tion should be employed, or do they also reviéw the adequacy of the
investigation or do any investigating of their own? ' :

98-001—78——12
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Mr. Kzriny. They certainly review the entire juvestigation. They can
request, and on occasion have, instructed that more investigation be
conducted, They even have the capacity of bringing the official, who is
being charged, in for interview. L o

Mr. Barnes. I have one question on the investigative techniques
which OPR uses. ,

Does it use all investigative te¢hniques that are available to the FBI
in handling outside cases, for example, taking sworn affidavits? Or
using lie detector tests or that sort of thing? What is the range of
techniques? = ‘ ‘ - L .

Mr. DeBrurer. Yes; we would. We would-use the full range of in-
vestigative techniques. '

Mr. Barwzs. Does an agent have the option of, for example, refusing
to take a lie detector test? . ‘

Mr. DeBruLrr. Yes. : ‘

" Mr. BArnEs. Is that a viahle option or would it prejudice things?

Mr. DeBrurer. 1t is a viable option. .

Mr. Barnges. What about refusing to submit a written affidavit? Is
that something an agent can do?
~ Mr. DeBrurer. Yes; he could refuse to give a signed, sworn state-
ment. But in an administrative inquiry, he is required by regulation
to answer the question. Gf course, he would have his fifth amendment
rights. He could avail himself of the fifth amendment and he would be
entitled to do that. e could answer in a memorandum or in & fashion
that he so desives. But he would answer, - , .

Mz, Barwns. Would his refusal to answer or his taking of the fifth
amendment be considered against him? Would he have the same kind
of right that a person in a criminal trial would have? y

Mr. DeBrorer. He would have that same right that a person in a
criminal trial would have. ‘ '

Mr. Barwzs. Mr. Kelley, when Mr. Schlesinger was appointed the
head of the CIA he directed all CIA agents to come forward and per-
sonally contact him about any knowledge they had about illegal or
improper activties within the Agency. o
. Dic(} you do anything comparable to that when you becaine FBI

head ? :

Mr. Kereey. I did not do it immediately, but I did do it subse-
quently. I reiterated it on another ogeasion. - ’

Mx. BArnzs. Thank you, Mr. Chairman.

Mr, Inarans. Mr. Kelley, is the Office of Professional Responsibility
in the unit which reports intelligence and improprieties to the Intelli-
gence Oversight Board establislied by President Ford? Are both units
involved in that? : ' :

Mr. Xerrey. The Office of Professional Responsibility is responsi-
ble for collecting the data and making the report.

Mr. Tvaranr. Under the Executive order, it is the Office of Greneral
Counsel of each of the components or agencies which is charged with
receiving such allegations as well. Is that currently being observed ?

My, DeBrurer. I, as the Inspection Division head, and John Mintz
arsBLIegal Counsel, and Mr. Kelley, as Director, all three of us in the

TBI. . .
Mr, Inaranm. Have any reports been filed with the Intelligence Over-

sight Board ¢
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Mr. DeBrorzr, Yes, we file them quarterly.

Mr. Ixeran. You file a quarterly veport?

Mr. DeBroner. Yes. : o - ]
Mr. Ixoran. Have there been reports or allegations of impropri-
eties filled with the Intelligence Oversight Board? N :

Mr. DeBroter. Questinns are taken up on occasipn with the De-
partment for discussion with the Intelligence Oversight Board.

M. TIweram. Could you tell us, sir, how you are defining “impro-
priety” in terms of the definition of the Executive order? It is not de-
fined in the Executive order and T am curiousto know your definition
ag to what impropriety is. , S o —

Mzr. DeBrurer. Those things that would be criminal in nature and
that type of thing, L b

Mr. Inorasr. Would it go beyond the criminal violation? In: other
words, would an impropriety strictly be a violation of domestic law
.or would it go beyond that in terms of an improper use of intelli-
-gence functions? - K T o

In other words, the Executive order does not define what impro-
priety is. I am curious as to how the Bureau is defining it. o

Mr. Mintz, could you give us a definition as to what “impropriety”
1s under the Executive order? ‘ : ‘

Mz, Mrnrz, The order talks about things that are questionable. It
has been my policy to engage problems that raise guestions of possible
illegality. Some of the areas appear to be related to the statntes, and
-some of the areas appear where there are no statutory provisions, So,
we make reports involving areas where the activities may be question-

i

able, even though there is no specific statutory or case law prohibition.

: tl;(h ?I)TGRAM. So it is a broader definition than simply a legal vio-
abion ? . : :

Mr. Miwtz, Yes. .- .o o

Mr. Ineram. If, for example, o legal attaché in o foreign embassy
were involved in an intelligence-gathering operation agaiust the for-
-eign national, which would not be & violation of American law, would
that be the type of thing that would fall within your definition of
impropriety that might be reported? S ‘

Mz, Mrxtz, That would be the type of thing that would be con-
-sidered, ves. . o c ‘

Mr., Izverant. Mr. Mintz, you are an Assistant Director of the FBI;
and General Counsel; I am quite concerned that the Office of General
Counsel is keyed into and is aware of the activities and operations of
the agency. The problem in the past is the General Ca-i’mse%’s Office has
oﬁtqn been deliberately or otherwise locked out of the decisionmaking
.chain. < . o '

Of course, this was, I believe, to a large extent, the practice within
-the Bureau prior to about 1971. Is that correct? ‘ s

Mr. MinTz, That is correct. e : .

Mr. Ineram. As an Assistant Director you sit on the Bureau’s Ex-
-ecutive Conference. I presnme that you would have been in a position
to know what information the Buredu was not telling the Senate In-
-telligence Committee quring its investigation of FBI improprieties. -

_Could you tell us,-sir, Wﬁen you first learned that the 1966 prohi-
“bition against break-ins had not been observed and that many break-ins
had occurred in 1972 and 19739 e s , o
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Mr. Mintz. I believe it was during the time of our inquiry by the
Church committee.

Mr. Incram. Could you give us an approximate date as to when you
first personally learned of that activity? .

Mr. MinTz. No; but I think we can verify it by looking at the docu-
ments. I learned of it from the submission to the committee. If yow
would find the documents submitted you would learn.

You must understarnd how that reporting was done. There was a com-
mittee established in the Intelligence Division of the FBI to find the
answers to questions of the Church committee. We had liaison with
the committee and worked only in a liaison capacity. The questions:
were received by the.committee and farmed out to the appropriata
source for the answers. The answers were prepared and we delivered.
thém: back to'the committee.

It was in that chain where I would have learned of it.

Mr. Ineranm. I I understand you correctly, however, your first:
knowledge that break-ins had occurred after 1966 was at the time that
thehm;a,tter was reported to the Senate Intelligence Committee; is that
right ¢

Mr. Mixtz. That is my recollection.

There is one other possibility. That is, when the General Accounting:
Office was conducting an inquiry concerning the method of conduct-
ing domestic security cases. They found some surreptitious matters in--
volved in some cases they looked at. That was about August or Sep--
tember of 1975, if I recall correctly. I may have been aware of that-
at that time. That may have predated the response to the Church
committee.

One of those two was the one.

Mr. Ineram. I believe the GAO later complained, not only to this:
subcommittee, but. also to the House Judiciary subcommittee chair-
man, Mr. Edwards, that during their investigation of the domestic-
intelligence of the FBI, they had not been apprised of or shown
iioggments which would have laid out a pattern of break-ins after-

966.

-tSo, I assume that this had come out after the close of that investi-
gation.

Mr. MinTz. You must make a distinction. The General Accounting-
Office, as I recall in their report, indics ted specifically that they did un-
cover them in particular cases. They might not have said they dis-
covered a pattern of activity, but what they found were indications in
particular cases. They conducted a review of particular investigations..
They did nob conduct o general survey of all investigaiions.

In those particular cases which they did review they, in fact, found
some indications of surreptitious entry.

Mr. Incran. Had you participated in the decision by the Bureau as.
to when the Senate committee would be informed of the information.
concerning break-ins?

Mr. Mintz. No, sir;

Mzr. Ineram. You were only apprised after the reporting had taken
place to the Senate Intelligence Committee; is that correct?

Mr. Mintz. The reporting, of course, went forward through our-
office. We learned of it as it was reported through our office.

Mr. Ineranm. You only learned that after the fact?
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Mr, MiNTs. Yes. . !

Mr. Ineran. I have one or two final questions. ]

Mr. Kelley, Mr. McCloskey earlier mentioned that at the time
Mr, Callahan was asked to resign there was no public explanation for

that firing. Generally when a high Bureau official is fired in such &

manner, should there not be some public explanation or reassurances
-that matters the official had been involved in were in no way tainted
by whatever improper actions he or she had been inyolved in?

Mr. KsrLiey. f do not know of any precedent. But in this particular
case I was guided by the Attorney General as to what could be said.
"There could be nothing said because it was a pending investigation.

Mr. Iveran. I see.

Thank you, Mr. Chairman.

Mr. Ryax. Mr. Weiss?

Mr. Wriss. I have one question as a followup.

When Mr, Hoover issued his directive in 1966, he did it in two forms.
He appended a note to a memorandum saying that he did not want any
more of this stuff indicating illegal surveillances, surreptitious entries,
-and so oL. :

Shortly thereafter he issued a memorandum of his own, again re-
affirming his position. Mr. Mintz, subsequent to that, was there any-
thing done by your office, by any office in the FBI, to make sure that the

Director’s mandate in this thing was being honored ?

Mz, Mrxrz. Mr. Hoover’s memorandum, the first one you deseribed,
wag dated in 1966. His subsequent memorsndum was dated about
January 1967, The office to which I am attached was not created until
1971 :

Mr. Weiss. All right, but regardless of your own role in it, was there
anything dons in the BI at that point to follow through on a direc-
tive given in very clear and strong terms by the Director of the FBI?

I ask the guestion veally, Mr. Kelley, because the assurance that
you were giving Mr, Ryan becomes sort of questionable if, in fact,

dirvectives given by the former Ditector were so clearly neglected and
Jgnored.

“ Mr. Mnrz I think what you are asking is the essence of the prob-
Jem before the Department of Justice now as to what exactly occurred
during (}he interim of 1966 and whenever the last activity chargsd
occurred.

I do not know the answer to that question and I am not sure that;/{Mr. '

Kelley does. As far as I am aware, there is no record of activity. We
are inquiring into that now. . , |y

Mr. Waiss. Divector Keltey suid i his statewent of April 14 thai
a whole era is being indicted. In some way, this was permissible activ-
ity. The Director of the TBI made it very clear it was unpermissible
activity.

I do not understand the rationale for saying, “Well, it is OK for
this to have been done because everybody was doing it.”

Mr, Mintz. Mr. Weiss, there may be an answer to the question, but
it will have to come in with regard to that investigation. I do not know
the answer now. -

Mr. Wriss. Well, the investigation will go into the operations of the
FBI itself and whether, in fact, it is capable of policing itself.

Mr. Kostmaver. But you were in the Office of Legzﬁ Counsel as
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early as2 1965 is that correct? You came to the office in Washington.
in 1971% . ’ :

. Mr. Mintz. Yes; in 1971. Let me correct that. There was in the-
Training Division of the FBI an instruction unit that dealt in legal
instruction. At that time I was in that unit at Bureau headquarters.
It had nothing to do with policy. It only had to do with legal research
and training. ‘ ' '
~ Mr. Kosrmayer. So it was really not the office through which this.
information would come?

© My, Minrz. That is correct. It would not come.

Mr. Ryan. Mr. Kelley, on behalf of the subcommittee, I want to-
thank you very much for being here and giving this committes the-
courtesy of your presence and that of your staff.

We appreciate your appearance. We appreciate your assistance in
trying to help us work our way through this. We wish you and the
Department well. ’

Thank you very much.
© Mr. Kerrey, Thank you.

Mr. Ryawn. The subcommittee will now adjourn.

[Whereupon, at 11:55 a.m., the subcommittee adjourned, to recon-
vene stubject to the call of the Chair.]




APPENDIXES

AppENDIX 1L—TRANSCRIPT OF MAY 12, 1977, MPETING OF SUBCOMMITTER
To Discuss Praxg ror Justice DeparryeNt HuiRINGS

The subcommittee met, pursuant to notice, at 10:20 a.an., in room 2247, Ray-
burn House Office Building, Hon. Richardson Preyer (chairman of the subcom-
mittee) presiding.

Present : Representatives Kostmayer, Weiss, McCloskey, Quayle, and Hrlénborn.

Also present: Raymond 8. Calamaro, Deputy Assistant Attorney General,
Office of Legislative Affairs, Department of Justice; Lawrence M. Baskiy, con-
sultant; Tinothy Ingram, Staff Director; Richard L. Barnes, professional staff
member ; and Catherine Sands, minority professional staff.

My, PrEYER. The subcomimittee will come to order. :

We appreciate your being here today. I know everybody has two or three other
committees where they should be, but I did want to make a progress report to you
and get your thinking on how we ought to proceed. ' :

The recent Kearney-Kelley case has raised some fundamental problems. Con-
sressman Weisg hag pointed these out to us, and many other members-of the
subcommittee have been inferested in them.

It rajses questions about Mr. Kelley’s role. Hig reply to My, Weiss, I think, in
effect admits, perhaps, a mistake in judgment. He has pursued that role and
has been rather notably quiet recently.

One guestion is what our subcommittee should do, if anything, concerniag Mr.
Kelley's activities, But if would appear that the Attorney General might have a4
more key role and be of more interest to this committee. .

On the Kearney matter, he has said that the rule of law should prevail. e
has said the right things, He did express the feeling, as I read his public state-
ments, that there ave gray areas in the twhole question of what is and what is not
permissible in domestic security cases. ’ o

He has raised the guestion of whether or not there is a need for a charter of
some kind defining what ean and cannot be done in domestic cases.

We have written the Attorney General raising some of the guestions about
that. We will ask the staff to comment, shortly, on the reply.

[The text of the letter follows :] ) S

Aprit 29, 1977,
Hon. Guirriny B. BELL, .
U.8. Attorney General, Department of Justice,
Washington, D.C. : :

Desr Mg, ArroRrNEY GENERAL: Pursuant to its general oversight responsihility
for the Department nf Tustice, thie subremmitics is Concerued With marters re-
lating to Department examination of alleged illegal acts by variong government
investigative and intelligence agenecles. B

We invite you to testify on this subject at a subcommittee hearing tentatively
scheduled for 10:00 a.m. on Friday, May 6, If another date shortly after that
would be more eonvenient for you, I am sure e ¢an arrange a mutually satis-
factory time. . : .

The subcommittee will wish to.explore with yousuch pointsas: . ' - .

‘When violations of law or executive “anch policy are diseovered or charged in
sitnations involving the rights of individuals, what is the chain of responsibility
within' the Department of Justice for deciding whether and when to open and
close investigations ‘and/or proceed with indictments? Please attach all policy
statements, regulations and gui‘telines used by the Deparfment in fhiy regard.

The process used in examini..& allegations that Department of Justice person=
nel may have known.of or.authorized violations of law or Departmental policy
or regulations, : ‘ - - S T

£179)
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The process for dealing with agencies in connection with matters about which
they are being investigated.

Department policy concerning what information on investigative matters,
opinion and all other department operations is made available to Congress, and
the conditions under which it is made available.

As part of your prepared testimony would you please also provide to the sub-
committee:

A listing of all such cases of alleged illegal acts by investigative agencies as
referred to, found by, or in any other way called to the attention of the De-
partment within the last three years; include in this listing the current status of
each such ease and the division by which it is or was handled.

To facilitate preparation for this hearing, I would appreciate your making
officials of the Department available to the subcommittee staff for such prelimi-
nary conferences as they may request through your office.

In accordance with Committee rules, please arrange to have 50 advance copies
of your prepared statement delivered to the subcommittee office in Room B-349C
Rayburn House Office Building at least 24 hours in advance of the time set for
the hearing.

‘We look forward to discussing these matters with you.

Sincerely,

RICHARDSON PREYER, Chairman.

Mr. PreYER, Therefore, I think one thing we want to consider is how we should
follow up on these questions.

One of the problems that I think the committee would be concerned with is
that we don’t want to absorb so much staff time in this kind of investigation
that we lose sight of our other goals which we have set for ourselves and are not
able to follow those up.

In that respect, I have taken one action with which I hope the subcommittee
will agree. We have employed, for a 30 or 60 day period—I'm not sure what the
final arrangement was—an expert in this area, Larry Baskir, who is seated here
in the front row.

Larry was the head of Senator Rrvin’s Constitutional Rights Subcommittee
for some eight years. He then went to the Clemency Board under Charlie Goodell,
and has recently written a book on that.

He has agreed to serve us for a shovt period of time to help us focus on what
areas it might be productive for this subcommittee to move in—what are the
right questions to ask.

Another thing I think we want to keep in mind is our relationship with the
Judiciary Subcommittee of Don Bdwards which is also active in the same area.
Where possible, I think we want to avoid needless duplieation.

We have been in touch with Mr, Edwards' subcommittee. Perhaps the staff
can give us some feelings on that, I think there is a role for both of us.

Apparently, Mr. Edwards' subcomnittee is interested in the question of whether
a legislative charter should be drawn up.

It has been my feeling that, on hearings, we ought to proceed by calling the
Attorney General first, rather than Mr. Kelley., With Mr. Kelley, there is the
problem of publicity compromising an ongoing investigation, and also the prob-
lem that this investigation is being conducted by the Civil Rights Division of
the Justice Department, as I understand it, not by the FBI. Therefore, he is not
the most knowledgeable man on the subject. )

Therefare, the question Wwe have been wurking on is to eall the Attorney
General first. I guess what we really want to discuss now is what areas we want
to explore with him.

I think there are two broad areas of interest here, First we should consider
what the procedure is for in-house handling of criminal misconduct by the in-
vestigative -agencies, themselves.-That doesn't seem to get into the area of the
Ildwards subcommittee legislation side at all.

Another area, I think, is: What information is it proper for Congress to have
access to? This involves the whole question of who really decides what classified
information is seen. Does the Executive Department make that decision, does
Congress make it, or how is it resolved? This is a question that has been very
much up in the air.

I should perhaps call on the staff at this time, unless any Meémber would like
to comment first,

I would ask Mr, Tim Ingram to give us a summary of what this memorandum
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is and what the staff’s feeling is as to where we ought to go and how we can get
there.

Mr, INceaM. There are two principal areas that we have tried to sketch out
which we thought would be worth pursuing. We struggled initially, Mr. Chair-
man, with the problems that we felt would be raised directly by the sub-
committee’s consideration of the narrow question initially raised by several
Members: that of an examination of Mr, Kelley’s comments on the Kearney
indictment.

Our thought wag that we probably would not get very far with a narrow con-
sideration of that point alone, but that it did raise some other significant
questions that were worth pursuing. They might eventually reflect on the
Department's investigation of the FBY break-in cases, in particular. We wish to,
however, reserve judgment on that until we have a chance to do some initial
gwundwoxk as to the facts involved in that particular investigation and see
whether some initial points are not, perhaps in the long ruh, more important to
the subcommittee’s interests.

As you have outlined, those are: One, the Department’s present pohc1es re-
garding the providing of information to Gongxess. There has long been, in fact,
no coherent policy by the Department as to when it would provide nccess to raw
investigative files at the Drug Bnfrrcement Administration, at the FBI, the
Immigration Department, or within the Department itself.

The distinction is between comment on particular aspects of either a closecl
investigation or an open case.

The second area that we have outlined, and that we thought would be useful
to look at, is the framework within which the Department would approach, or
does approach allegations of abuses or wrongdoing by Department employees.

There is now an Office of Professional Responsibility within the Department
which serves as a type of Inspector General for allegations involving Justice
Department employees. Our thought was to examine their operations.

‘We received a phone call yesterdav from Mr. Ray Calamaro who works in
the Office of Legislative Affairs in the Department———

Mr. PREYER. Mr. Calamaro, incidentally, is here in case there are any questions
of him.

Mr. IngrayM., I notice that Dick Taylor with the Legislative Office of the
Federal Bureau of Investigation is also here. Dick, I am not putting you on the
spot, but I would point out that you are in the back of the room there, as well.

Mr. Calamaro advised me that he had spoken to the Attorney General, Tha
Attorney General had indieated that he is trying to keep his persor:al appearances
at somewhat of o minimum these days, and that his initial reaction was that
there might be better witnesses for us within the Department to address some
of the specific questions raised in the letter sent to the Department.

Mr, Calamaro indicated that their current thinking is that there may be tweo
to three witnesses within the Department who would appear on behaif of the
Attorney General before the subcommittee,

These would include My, Civiletti, who is head of the Criminal Division of
the Department. He is currently reviewing sgeveral matters listed in our memo-
randum which are under investigation now,

It wounld also include Mr. Drew Days who is head of the Civil nghts Division,
and under whom the FBI break-in investigation has been ongoing and Mr.
Michael Shaheen who is head of the Office of Professional Respons1b111ty within
the Department.

Pat Wald, who is head of the Legislative Office, m1ght or raight not also appear.

Again, according tn Mr. Oalamaro, be indicpted that the Department wishoed
a date set for hearing possibly three, maybe four weeks from now to allow them
adequate time to prepare for that testimony.

Mr. Calamaro, I think that pretty well sums up your communication of
yesterday.

Mr. PReEYER. Are there any members for the subcommittee who have any
thoughts on this report? i

Mr. McCloskey ? )

Mr. McCrosgry. Mr, Chairman, I would like to ramble a little bit about this,
going back to the Huston Plan Whlch was before this committee two years ago.

The Huston Plan, adopted at the White Housé in the presence of ranking
officers of the Joint Chiefs of Staff and the Defense Department, clearly recog-
nized @ custom and a history of breaking and entering, and of intercepts of tele-
phone traffic. It is no longer deniable that top officials.in the’ Gavemmeut not
just the Justice Department, but throughout the intelligence agencies, kave for
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Years, since World War II and the confrontation with the Communist World,
been involved in illegal conduct. Breaking and entering, mall opening und
intercepts of telephone and cable traffic were accepted as proper methods of
gathering intelligerice.

The Huston Plan ¢ransferred methods of mtelhgence gathering against foreign
%élt1ons to gathering intelligence against Americans who opposed the Vietnam

ar, . :

It seems clear this investigation is going to hring to light that top officials
in the F'BI, the OI4, the White House and the Justice Department knew these
illegal acts were being performed and countenanced them. Your own investiga-
tion of the assassinations indicates the desire of the CIA to prevent disclosure
of sources and methods of intelligence-gatherirg.

‘What we are investigating—breaking and entering, and telephone and cable
intercepts—were intelligence-gathering mechanisms our top people in Govern-
ment recognized; for given purposes, as lawful.

I, for one, am reluctant to impose retroactiv.iy a standard of morality which
<clearly was not a part:-of our Government operation for years. I hate to see
anybody go to jail now for that.

The problem with this investigation of Lester LaPrade is not that Mr. LaPrade
may have countenanced illegal breaking and entering as part of something that
the Huston Plan discloses was known to the White House. It is that he denied
knowledge of the Plan to an Assistant Attorney General.

Therefore, you have an obstruction of justice question when people followed
a poliey that existed for years and you have a perjury question which wag ulti-
mately the downfall of the Watergate people. The legal question was not what
they had done, but that they had lied about it to Federal Grand Juries.

The first thing that comes to mind is that we may have to violate our own
rules or principles of open government and hold these meetings in executive
session because any accurate testimony is probably going to disciose wrong-
doing.

That faces us with the question: Do we hold an executive session of the Gov-
ernment. Information Subcommititee? I think we have to. We certainly have to
respect requests by any of these witnesses from the Justice Department who
feel that, if they are to give us honest; straightforward, and thorough testimony,
it’s going to involve wrong-doing by one or more individuals.

It is the consciousaness and acceptance that there has been wrong-doing, I
wanted {o point out. We may find that Aassistant Attorneys General, certainly
top-ranking Generals, deliberately concealed the knowledge of these procedures.

Once we get into this, we are into a-Pandora’s Box. If we are going to investi-
gate, we are going to have to do it tnoroughly

The only other think I would add is that I would thnk the former Deputy
Attorney General, Harold Tyler, and Stan Pottinger, the former heéad of the
Civil Rights Division, ought ifo. be called, along with the present occupants of
those offices as witnesses if we are to go into it deeply.

It would be helpful if we ean work with Don Edwards’ subeounnittee so that
we don’t intrude on the jurisdiction. This could be a much broader investigation
and will not be a simple matter of a one-day hearing.

- Mr. Preyer. Mr. Weiss?

Mr. WEISS. Mr., Chairman. first I want to express my appreciation to yow for
the very deliberative manney in which you are purguing this matter. I, of course,
share your concerns and agree with Mr. McCloskey’s ohservations about the com-
pleuty and profpundness of the inquiry thut we are about to undertalke.

T wonid hope theit whatevar aesginna wa hava that are sveentive in matnra
would be oniy a matter of absolute last resort and absolute necessity. And in
those ingtances where, in fact, there is no request for an executive session or
‘where there is no question that we are not .going.after individual allegations
ot wxonfr-domg, but just geneml policy pursuits, then those would be held in
open. session.

T would hope that we would insist on the Attorney General himgelf, appearing
before us. I don’t think thalt this is simply a matter of the mechanies of the
operatioun of the Office of the Attorney General or of the FBL

I think what we are really inquiring into is the question of adherence to the
‘Counstitution of the United -States by the Department of Justice and ity sub-
agencies and sub-heads. I would not, myself, be satisfied that responses from the
deputies or Assistant Attorneys Geneml would or could substitute for the opinion
of the Attorney General, himself, . . - :

- Mr. PREYER. - MT. Quayle‘> :
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- Mr. Quazze. I would just share a thought or two in reference to executive
:gession.

X guess that I am somewhat opposed to gomg into executwe session unless it is
.a last resort, or maybe even beyond the last resort.

I feel that if we are going to get into an area where we have to have an
executive. session in order to uncover wrong-doing, which obwously has ocenrred
‘in the past, maybe even ag a hobby for some at hmeswl don't think that that
would be our function.

I would hope that we would be able to have a review of the FBI's present poli-
-cies in an open hearing, -

I guess I have such a reluctance for secret congressional mvestigatmns which
I have witnessed as a layman., Now that I am a Member of Congress it 1s going
to take me a while to be converted to having this type of inquiry, if it is abso-
‘lutely necessary.

Sometimes when there are executive sessions we 1ead about what happened in
‘the newspapers the next day.

I, for one, would be very reluctant to go into executive session. I would think
tlnt perhaps, we could work out, with the staff and with whoever it may be—
‘the Attomey General, Kelley, or some of these other people to set up specific
.guidelines. We would not get intp forcing them inbo the position of taking the
Fifth Amendment, or of havmg‘ breached any confidence from an ongoing in-
vestigation that may 1mpede ‘our openness in trying to develop facts so that we
el‘lm find out what is going on, where we can as51st and what can be done about
‘this.

We don't want to put anybody in that delicate situation.

Mr. INeRAM. Our attempt in the memorandum was to try to flame the issues
to, in effect, apen a dialogue with the Justice Department on their procedures in
terms of fhelr policies for nroviding information to Clongress and their procedures
“for investigating abuses, such as the ones which have appeared in the press and
which have been under investigation by the Departmeut over the last few yea1s

Mr. MoCrosker. Would the gentlem'm yield?

Mr. INGRAM. Surely.

Mr. McCroskEY. Let me see if I cap focus that problem. We asked in the
‘Chairman’s letter to the Atftorney General of April. 29th, for a listing of all
reases of alleged illegal acts by investigative agencies whmh were referred to,

“found by, or were in any otlier way called to the atten’clon of the Department
within the Iast'three years.

Any questions about those cases of alleged wrong-doing held in public session
-clearly invade the privacy of the individual against whom allégations are made.

If we get what we have asked them to ploduce, wé have an obligation o retain
in confidence any allegations that miay be prosecuted or particularly those that
may not be prosecuted because we then blacken the name of an mdundual Tisted
‘here, perhaps unfairly.

T am as reluctant as the gentleman from Indmna to have thig comm1ttee hold
-executive session, but I don’t se¢ any way to get into this without listing a case
by (’1che name of the individual against whom the allegation of: Wronu-doing is

made O

Have we received any response 0. this letter Of April 29th?-

My, INerAM. No official response, a8 yet.: .

Again, though, there are distinetions. Some cases have been closed, such as the
‘OIA mail opening Investigation where there is a public statement by the Depari-
ent as to their reasons £or deglining progecution in that ease,

As I vecall, there ate one o two otlier ingtanses where there have beén made
public the findings and recommendations of the Department not €6 progecute, as
‘in the case of the dissemination of material on Doctor King.

However, Mr. McCloskey is quite right in that some ‘of that informdtion WQuld

-likely have tto ‘be received-—again at the committee’ s, option—in executlve sessmn
" Mr, PreyEr. Thank you. Mr, Kostmayer?
Mr. KosTaAYER. MP. Chairman, I just ivanted to emphaswe one poiit, Before I

-do, just let meé make &' comment about the matter of our, committee going intp

executive session.
I agree with Mr. McCloskey that we should be very careful before we g0 into
“executive session, but I think he iy rlg‘ht that there is a question here of doing
‘some harm or doing some injury to the reputamons of people T think we have to
'he very caréful about that,
E don't thmk that Gongress is a‘lways as. ensmve as it ought to be aoout

VoL
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peopl¥’s careers and about their reputations, and about their lives. I think we
oughii to be careful and sensitive to that. .

Wten dealing with accusations and allegations of wrong-doing, we ought to
be concerned with these factors. -

T warted to emphasize that. Apparently the Attorney General indicated he
wanted to minimize his personal appearances, and I think it is imperative that
he appear before the subcommittee.

I am a little distregssed. I don't know whether that was his wording or the
wording of hig staff, but I don't regard an appearance by the Attorney General
before this committee as some sort of a personal appearance such as & speaking
obligation. . .

I think it is an obligation he has to the Congress. I think he ought to come
before our committee. And I hope that our committee would be unanimous in
insisting that, at ome point sooner or later, he does appear before this
subcommittee.

Mr, PrEYER. Mr. BErlenborn?

Mr. BRLENBORN. I have nothing to add, Mr. Chairman,

Mr. PREYER. Mr. Baskir, have you been on board long enough to have any
thoughts or comments that you want to make?

Mr. BAsgir, Mr. Chairman, I think that there may very well be a middle
ground or at least a progression of the subcommittee’s inquiry which might well
be held publicly which would give the subcommitiee a fairly good reading of
the investigative efforts within the Justice Department of official wrong-doing,
and which would not necessarily involve identities of authorities under inves-
tigation, but which might give the subcommittee a fairly good reading of how
well the Department pursues these questions, what the dimensions are, what
the expectations are, and what the results are.

Thig might well be done in publie, and it might well satisfy the subcommittee
as to the effectiveness of the Department’s efforts. If it does, it would not neces-
garily have to turn to specific allegations against specific individuals.

I would think if the subcommittee worked in a progressive way it may find
it not necessary to go into executive session.

Mr. MoCroskey, May I ask one question? Mr. Baskir, I respect both you and
your employer for the work the committee did.

Last year, this committee met in open session and heard testimony from the
U.S. Attorney of Chicago, now the Governor of Illinois, a young Deputy U.S.
Attorney in hig office, and the Assistant Attorney General in charge of the Crimi-
nal Division. Frankly we got conflicting testimony from the various witnesses
as to who and under what circumstances the decision had been made not to
é)g)gecute a CIA agent who had admittedly smuggled heroin into the United

es.

Putting these people from the Justice Department and from the CIA’s highest
level in front of us with conflicting testimony was ar #xtremely sensgitive ques-
tion since, ultimately, it was admitted to us in open session that the only way
that a prosecution could be dropped was by the signature of a particular Assist-
ant Attorney General.

In this particular case, his name had been forged by a subordinate employee
in the Attorney General's office who testified that this was a common course of
conduct, -

It was astounding testimony. .

I, for one, am not ready to accept any Assistant Attorney General’'s—or even
tha Atiorher (teneralis—tostimony without chechiug it apuinst the Tacis of &
specific case because when we've checked the testimony against what was sctu-
allv happening there were great gaps. ’

I assume that bas been remedied. It was a Republican administration. There
were very close friends of mine involved.

I am not sure that any investigation can come up with an accurate result,
without being assured the precise facts of a given case have been penetrated.

I think the Chairman’s other committee, which is looking into the Warren
Commission report, has established that information was withheld from the
‘Warren Commission.

The mere fact that the Justice Department says, “We are doing this,” or
the FBI says, “We are doing this.” is not going to remove my doubts until Y
can check what they are doing against the processes in a particular case.

‘What hothers me about this kind of an investigation is as we find out what
hannens in specific cases, we find there has heen obstruction of justice or perjury.

‘We almost impeached a President for that. )
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The difficulty in going into this is that if we discover crimes or obstructions
of justice, the action of this commitfee almost imposes on the executive branch
the obligation to prosecute.

I have this gut feeling I don't want to see any further prosecutions for conduet
which was accepted at many levels of government.

1 am saying fo the gentleman from New York that I withdraw a little from
trying to impose standards retroactively. I guess I can't put it any differently
than that. .

If we get into this investigation, I don’t want to see it stop short of the uli-
mate facts,

My, Weiss. Mr. Chairman?

Mr. PREYER. Mr. Weisg?

Mr. Weiss. Again, not by way of debate, but by way of soul-searching with my
colleague and friend, Mr. McCloskey, in the original letter that I sent to the PBI
Director, I indicated that I was not prejudging Mr. Kearney’s guilt or innocence.

I felt that he was entitled to the same presumptions that any other citizen
in a similar situation would be eatitled to. Here we do have some difference of
opinion.

‘What I was concerned ahout is the attitude and position of the Director of the
FBI who contended, for whatever reasons or whatever motivations, that FBI
people ought to be held to be above the law because the CIA, apparently, has—
for whatever reasons, good or bad—been held to be above the law.

Given the fact that we have just come out of Watergate, I felt that by the
Congress remaining silent and not determining the practices, procedures, and at-
titudes of the Justice Department or the FBI, we might be condoning the viola-
tion of both the Constitution and the statutes enacted by this Congress.

Therefore, again, without prejudging any particular individual, I think that
we ought to move forward, I thinle that Mr. Baskir ig guite correct, that we
probably can commence wtih a general approach to this question.

If we then get into areas where it becomes apparent that we are treading
on grounds where individuals’ guilt or alleged guilt may become a matter of
question, then I think we would have the good sense to say, “Okay, this ought not
to be pursued in public session.” )

However, I would hope that we would wait until that kind of situation de-
veloped, rather than deciding at the outset that we will be pursuing all of this
in secret. If we did automatically go into executive session. then the American
people would have, I think, cause for further confusion as to what we are really
about. ) ’

Mr. PreYER. I have a lot of sympathy, personally, with Mr. McCloskey's view
about imposing standards today, retroactively, on past conduct which was ac-
ceptable conduct then and, in many ways, imposed by the demands of the
American people that we fight the Communist menace this way. )

Unfortunately, that lapped over, as he said, into domestic cases where it had
no business. Therefore, I can understand his feeling that—magybe this isn't your
feeling—we would not only not blacken the names of individuals who may have
been . charged, but never indicted or tried, but also face the question: Do we
zo into pilloring people who acted by the standards then that arve a little
different now? I believe that executive session might be one way out of that,

However, I would think the Attorney General would want to testify before this
committes to deny the Huston Plan approach and te make cleav that these old
standardg are not applying now, and that we would be able to work out-the
polizy with him. : .

My, MoCrosxry. Mr. Chairman, I wonder if I could outline g tentative proce-
dure to see if my colleagues could agree. . -

I agree with the gentleman from Indiana that the Attorney General should
testify before us and that it should be a publie hearing.

T think the American people want as few executive sessions as possible, but X
think they also respect the right of privacy when an individual is merely charged
or matters are under investigation. )

If the Attorney General or witnesses from his office came prepared to discusg
these matters with the understanding they would be accorded the right of exect-
tive session whenever they felt in the interests of privacy and justice a straight-
forward answer required it. If we were prepared to accord them that privilege
it would be a good test for us, too. ) .

Tn the past, one of the reasons the executive branch has been unwilling to be

straightforward with the Congress is the fear that we would leak something.

W
i
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said in privacy. Thls commxttee is the guardian of the' constitutional nght of
privacy, as well as the freedom of information.’

Therefore, it is a test of the committee to demonstrate, both-to the executive:
branch and the Congress, that e can handle this kmd of an investigation.
properly, and come out with a report affirming the Justice Department and the’
executive branch currently have the highest pr otessmnal St"lnd!ll ds that are bemg
followed in practice.

I would be for proceeding on that basis. I see no problem with it. It, then, puts
us to a real test whether we can measure up to our own standards of boths
privacy and freedom of information.

Mr. Werss. Would you yield for a moment on that one point?

Mz, MoCroskEYy, Certainly.

Mr. Werss. I would like to illustr ate the danger I see in pursumg this course by
offering a hypothetical situation.

Suppose we have the Attorney General before us and he is asked: Are yous
still following the same procedures which caused the indictment of M. Kearney
and for which Mr. LaPrade is now being seriously questloned"

He, then, says, “I would like to go into executive session on this.” In executlve
session, the Attorney General says, “Listen, for the best interests of this coun~
try—although publicly we would not acknowledge it—we really have no choice-
except to follow those same ploceduxes »

Now, at that point, are we then in a position where we have bound ourselves:
to remain silent about what we know to be a clear violation of the Constxtutlon‘?
That’s the danger that I see.

It seems to me that we ought not to be in the position of turning over our rlght
to determine when we ought to be in an executive session to the very people:

whom e are questioning.
My, MoCrosrey. I can only respond to the gentleman that that was precisely

ATAL g araUuanUsaaatl, a Ul
the posxtmn that the gentleman from Massachusetts, Mr. IIarrmgton, found’
himself in when he became aware of testimony which showed that we had inter-
vened, in his judgment, in the internal affairs of Chile.

We are all under the.problem that when we received information in e\ecutwe-
session the rules of the committee and the Congress require that it not be revesicd
except by vote of the committee, as I understand it, except that an individual’s:
own conscience, as a Member of this Congress, has to put him in i{he position:
then of determining when, in open debate on the Floor of the House of Representa--
tives, he must make that argument.

Then we go back to the constitutional provision that no Member can be chal-
lenged for what he may say on the Floor in any other forum. Therefore, we are-
then faced, almost on a daily basis—I have the same situation in Merchant
Marine. We took executive session the other day and received testimony involving-
a pending investigation that materially affects the judgment of the Congress in:
where we go with the maritime authorization.

I have to face that as a consecience question.

Mr. WeIss. If you would yield—but executive session was not convened at the~
determination of the witness from whom you were seeking the information.
That's'the part that I object to.

Mr. McCroskEey. Then, would not the chairman of the committee by vote of’
the members determine whether to release the information it had been given in
executive session? Would that not be the proper proceeding under the rules? If
o witness who gave information in executive session has a far different idea of”
Wit should be seeret than we, a vole of this comniites should make the
determination.

It the committee voted mnot to release it, we would put the individual into
the Harrington position that was so painful for the Congressman last year.

Mr. KosraayEr, Then you make the witness aware that anything he says could
be released, even though it is in executive session.

Mr. McCroskrey. That is always the case. We have an absolute right to decide:
to release everything they say, no matter what they ask, if that is our vote. But
I do think we are individually bound to the majority vote of the committee as to
what given in executive session will be released.

There are great examples of this, Secretary of State Rogers came hefore one
of the appropriations subcommittees and testified, on Apnl 23, 1970, that undar
no eireumstances would we invade Cambodia.

Seven days later, we did invade Cambodia. Rogers called up and asked that
his remarks be expunged from the record. The committee voted to do 0. But one
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senior member of the committee; in. good c(msmence, felt- it was-such startlmg
miozmatmn, that. he revealed what had been Saxd in executwe sessmn.

He was'not censured by the House.* o

The ultimate test is whether public opmmn supports ithe- aet of conseience. I
relate this beeause it points up the delicacy. of this kind of an investigation by
the committee charged with both the constitutional rights of fleedom of informa-
tion and privacy. ;

There are 10 easy answers.

My. PreYER. I think that is a good deseription of how executive sessions work—
that there is no way to guarantee that information. is locked in by agreement.

I think that gets back to Mr. Bagkir's point that if we get into these delicate
arens—who has been indicted by the Department, who has not, and so forth—that
you don’t need to get into that any deeper than necessary.

If you are satisfied with the policy, then we better leave those alone because
there’s always the risk that it would leak in some way and damage somebody’s
reputation and name. .

There, again, I think that would be a questlon of common sense when we get
into it.

Mr, McCLOoSKEY. Mr. ‘Ohan‘man, one other question for the record. It is a
matter of law on which I am no longercertain. -

If a defendant in a pending prosecution is faced with undue publicity, the
prosecution may have to be dropped. Can that extend to a leak from a con-
gressional committee as, well?

For example, if the LaPrade case came up and the Attorney General released
information in open session or subsequently cne of us released information, what
is the test of law about the amount of publicity and under what circumstances
that might give Mr. LaPrade the right to have the prosecution dr opped"

Mr. Basxir. I can't give you a precise answer to that question. It turng on &
judgment by the court thal the ‘defendant's rights to a fair trial have been
damaged, That is really a judgment of the court.

In the most.notorious cases, individual judzes who have sat on that question
as the case hag gone up through the stages have different judgments. lssentially
it turns out to be a judgmental thing for four or five members of the Supreme
Court, if it gets that high, as to whether or not the publicity was S0 excessive
that the defendant wonld have lost his right to a fair trial,

Mr, McoCroskey. I want to quahfy my former comment, Mr, Chairman. I said
that I was reluctant to énter in an investigation Whlch we did not conclude
thoroughly and comprehensively.

However, if a witness should suggest the possiblht;y that a proseciition would
have to be dropped because an answer he gave might become public, I feel, at
that point, we should not inquire into the situation and so jeopardize a pending
or possible future prosecution.

Mr. PrReYER. If we get that far, also, in getting at names, we will run into
questions about prosecutorial discretion, too, which will be difficult questions.

I don't really think we want to get into prosecutorial diseretion. We want to
know enough to make a judgment about the policy, I think, not second guess
whether everybody ought to be prosecuted.

AMr. Calamaro had sought wecognition, Since this is an informal sort of a
gathering, we will be glad to hear from kim.

Mr. QArawvaro. Thank you, Mr. Chairman., I ain not really ht,l‘e to i‘é:‘apoud
to the inguiry, but I wonld like to amplify one thing that I falked about with
Thn Tugrain yesierday, 1 chink “fim nas quite eorrectly set forth the subject
of our conversation.

There is something else that came up, and this gets to the heart of what many
of the commiltee members are saying. I would like to re-emphasize it. B

As you said, sir, and as Gongressman Weiss said, the individual cases—getting
into the uldwldual casés is what, at this point, presents the most difficulty for
the Department of Justice.

Simply put, on the second page of that Ietter ig that with which the Depart-
ment would have the.most difficulty coming forfh with, In fact, the questions
raised on the first page raigse the guestion of when the Department can make
responses to questions like those on the second page.

I guess the comment that I made to Tim yesterday is similar to the point

made by Congressman Weiss and hy youpself, Mr, Chairman, that to proceed
on the general questions of what tlie Department's procedures are or would be
is where we think we could make the most contmbutmn
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I am genuinely impressed with the seriousness of this inquiry and I think
that the Department can match that seriousness on those terms and make a
response which I think will meet the committee’s questions.

Mr. PreExYER. Thank you, Mr. Calamaro.

I know your background led you to be concerned with civil liberties, eonstitu-
tional processes, and protection of individuals. Therefore, I think your assistance
in this area would be very helpful.

I don’t think that the purpose of the committee is to call the Attorney Gen-
eral or anybody else up here just to berate them or to lecture them. I think we
will genuinely want to know what the policy is now. There have been a lot of
problems.

‘What should the policy be?

The adequacy of the response will probably determine how much further we
need to go on page two questions, as you put it. I think we can judge how deeply
we want to get into it once we begin to get into it.

Let me suggest that we attempt to absorb what has been discussed here. I think
we have a general consensus of how to proceed.

Let me ask Tim: How do you think we are going to relate with Don Edwards’
subcommittee along the lines of what has been discussed? Is there any merit in
doing what is not very often done—and maybe what does not have much merit—
and having joint hearings with his subcommittee?

Mr. IngraM. I talked with Tom Breen yesterday, who is the counsel to Mr.
Bdwards' Judiciary Subcommittee. We had supplied a copy of our letter to the
Attorney General to Mr. Edwards. Tom said that he had talked with Mr, Bd-
wards about the letter and that he had, in terms of their jurisdiction, no diffi-
culty with our inquiry.

Their primary interest this year will be to look at the guidelines promulgated
earlier in the year by the Department with regard to the ¥BI, particularly their
domestic intelligence gathering activities and limitations on the procedures by
which that intelligence is obtained.

I think that that will be the primary focus of their examination of the FBI
and the Justice Department’s oversight of the FBI.

In terms of a joint hearing, that was not something that he and I had broached
in earlier discussions. I assume that that would be a subject which could cer-
tainly De raised with the subcommittee.

Mr. PrEYER. If you don’t feel that there is any overlap, there is not much point
in joint hearings. I am not sure they are such a good idea, anyway.

Mr. McCroskey., Mr. Chairman, could X direct a question to the Justice De-
partment representative?

Are you going to be able to give us the mformatwn specified in the letter?
All that is necessary is just a simple yes or no answer. [Laughter.]

Mr. CaraMAro. We are going to try, Congressman, on the first page. We are
going to make a very good-faith effort to try on the first page.

Mr. McCOroskry. The only paragraph you might have difficulty with would be
the first on page 2. I am wondering if that would be relieved by listing the
cases in some form other than names.

‘When we received CIA. testimony last year, all the names were deleted and “X”,
«y” and “Z" used instead.

Of course, there may be circumstances which make it clear who “X”, “Y”,
and “Z"” are. - Would it be poss1ble to give us the information w1thout any
specific names? .

Mr. CaraMAro. I have pretty much told you what I have been authorized to
say to this point. I will be glad to convey that su"gestmn

I might just say that I think that first page is a big job and, as I say, it is
somethmtr that we are taking qulte seriously, especially the last item on the
first pag

Mrp Pmm:n In considering Whether or not to make-the information available
that My, McCloskey has mentioned, I think the other suggestion that had been
raised here could be conveyed, nlso—that it would be the intention of the com-
mittee chairman that, if we got into those areas of naming names, a request by
the Attorney General for executive session would be honored in the areas that
Mr. McQOloskey and the other Members had mentioned here earlier.

Mr. McCroskegy Mr. Chairman, could I direct one more question?

- In the last paragraph of page 1, I don’t see any problem at all in identifying
what we have asked for. The question is one of judgment, Should we be told
the criteria used for releasing information to Congress.

I can understand the embarrassment to any honorable Attorney General tell-
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ing Congress what criteria are used to determine what information Congress
will get. That’s like waving a red flag in front of many of us.

There is no difficulty in identifying all this information. It is a judgment
question as to whether you want to give it to us. Is that not the problem?

Mr. Caradaro. First, I dor’t think that Judge Bell, the Attorney General,
feels any embarrassment about these things. I think that there are some very
important principles involved. I don't think that be is particularly embarrassed
about those.

Mr. McCrLoSKEY. We may accept the principles he urges for executive p11v11ege
The difficulty is that former Attorneys General, Mr. Kleindienst, notably, said
that executive privilege extended to everything the executive br anch might want
to claim.

Presumably, the Justice Department now has a specific and precise definition
of when it will exercise executive privilege on these matfers. We may accept it;
but I think it is important we have the information requested in the fourth
paragraph.

Forcing you to make these Judgments and tell us why is part of owr process.

Mr, CanaMaro. As T said, sir, we feel it is something of a considerable job.

Mr. McCroskEy. It shouldn t be, should it?

Mr. CarAMaRro. It is because there is more than just executive privilege in-
volved. There are o lot of other questions,

Mr. McCroskry. There is no basis on which you would withhold information
from Congress other than executive privilege, is there?

Mr. Cartamaro. I don’t want fo prejudge our response by getting into the sub-
ject, but the answer is that there are a number of other considerations that
matter quite a bit.

Mr. MoCroskey. But the fact is this is now May 12th and we have not received
a response to the Chairman’s April 29th letter. 'This is indicative of the difficulty
of your problem, but whe might we expect a comprehensive response?

Mr. CALAMARO. I think there was an informal response in my telephone call
to Tim. The letter came last week when the Attorney General was out of town.

As a matter of course, we simply peed a little time to actually put together
the response to that inquiry.

Mr. McCroskey. I have immense respect for the manner in which the Attorney
General has handled his job thus far, and I have 1o precouviction that he won't
handle this beautifully. But, I think it would be helpful if you carried the message
back that if the Justice Department can’t resporid within 30 days of receipt of
the letter we are in real trouble in thig country.

Thirty days should be considered a reasonable time for a precise response.

I don’t know any way to proceed on this, Mr. Chairman; until we have that
response to the letter. It is the foundation and the basis for all the questions
we would ask.

If we do nothing more than resolve the extent and limits of executive privilege,
we have done more than any committee in Congress in the ten years I have been
here. That issue hagnever been reselved.

Mr. CALAxARro, That is guite o good point, sir.

I was saying that we intend to respond to those questwns within about 30
;llavs Hopefully, we could set a time, but I am saying it is gomg to take more

me.

I have provided Tim with the informal response of when We think we can get
all those guestions answered.

Mr. McCrosxey. I hate to think that in the same time limits we often impose
on the courts and other witnesses, our own Deparfment -of J ustme couldn’t
answer any question known to man within 30 days. -

The request of this commitiee might provide the stimulus to give it a little
higher priority.

Mr. QUAYLE. Are you just trying to answer the questions on the first page, and
not the second. You acknowledge them, but you are just going to answer those
on the first page; right?

Mr. CALAMARO, AS I have said before, it is the ones on the second page with
which the Department would have great difficulty.

Mpr. Quavyre. This particular paragraph right here:

A listing of all such cases of alleged illegal acts by investizative agencieg
as referred to, found by, or in any other way called to the attention of the De-
partment within the last three years; include in this listing the current status
of each such case and the division by which it is or was handled.

98-001 O - 1718 ~ 13
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Mr. PREYER, “Listing of all such cases.”

Mr. QuayLEe. Yes, I agree with you.

Mr. CAanaMAzRo, Sorry, I don't have the letter in front of me.

Mr. Prever. I am glad you were here and able to hear this discussion today.
I hope that, perhaps, it will help encourage you to a more prompt answer., Per-
haps you understand a little bit more what we are driving at than just the
cold letter indicated.

Mr. KosTMAYER. I wonder if I could just make one brief comment before we
adjourn.

The Chairman and Mr, McCloskey both—and I think with some justification—
have made a point over whether we may be jeopardizing or prosecuting people
for operating under standards which are no longer in effect.

I think that is one of the issues involved in our inquiry whether or not those
standards are, indeed, still in effect. I think there are people in Congress and
people in the country who believe that the standards under which Mr, Kearney
may hayve acted are still, indeed, in effect, that they have really not changed.

I hope that that could be one of the things with which we could concern our-
selves. It certeinly conceins me and I know it concerns other people in the country
and in the Congress.

Mr, PreYER. That's a good point, I would hope the Attorney General would
address himself to that as a major point,

Mr., Werss. Mr, Chairman, could we perhaps set a tentative timetable for when
we would expect the letter from the Justice Department in response, and when
we would schedulz this subcommittee—say within a week after receipt of that
letter?

Such a schedule would make very clear to the Department that, in fact, we arve
going to be pursuing this matter expeditiously.

Mr. Prever, The best estimate we have right now from Mr. Calamaro is 30
days. I hope he will go back and give that some careful consideration and see if
we can't speed that up a little bit.

Shall we consider that 80 days is an outside limit?

Mr. WEerss. Thirty days from the date of the letter?

My, Prever. I think you are talking about from today, are you not?

Mr, OALAMARO. Yes.

I viewed that letter as an invitation to testify. Rather than responding to the
letter, we were going to respond by testimony tn what the committee had in mind.
That is what we are hoping to put together in this 30 days.

Mr. McCrosxey. Mr, Calamaro, I know you don’t have the letter before you
but it contains the gentle language of the Chairman, as follows: “As part of
your prepared testimony, would you please provide the subcommittee with . . .”
and then lists the information.

I think you might consider that more than an invitation,

“Will you please provide to the subcommittee . . .” But, I don’t want to take
advantage of you because you Gon’t have the letter in front of you.

Mr. KosT™MAYER. Mr. Chairman, as a member of the majority, I want to as-
sociate myself with the remarks of the gentleman from California. I agree with
Itim.

Mr. PrEYER. For the timetahle, hefore we recess right now, we have discussed
30 days as an outside lmit, but we would want to work with you, Mr. Calamaro,
to try o shorten that period.

I think Mr. McCloskey has been articulate on the point that the Justice Depart-
ment ought to beable to respond earlier than that.

Therefore, we will be in touch with you sooner than that.

‘We will stand recessed until further notice.

['Whereupon, at 11 :25 a.m., the meeting was adjourned.]
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§ 45.735-1

See,

45.7365-18
45,735~19
45.735-31

Conduct prejudicial to the Gov-
ernment,

Partisan political activities,

Miscellaneous statutory provi-
sions.

Reporting of outside interests by
persons other than special Gov-
ernment employees,

Reporting of cutslds interests by
special Government employees,

Reviewing statementa of Snanclal
interesta.

Supplemental regulations,

Publication and interpretation,

45,735-22

45.735-23
4573524

45,736-26
45.736-26

Appendiz,

Avraortry: The provisions of this Part 45
issued under 80 3tat. 879; 5 U.S.0. 801, Re-
organization Plan No, 2 of 19850, 84 Stat,
12681; 3 CFR 1949-1953 Comp., E.O, 11222;
3 CFR, 1084-1965 Comp.; 8 CFR Part 735,
unless otherwise noted.

BSoonck: The provisions of this Part 45 cone
tained in Order No. 850-65, 30 F.R. 17202,
Dec, 81, 1965, unless otherwise noted,

Crosa Rerxmrence: For Attorney General's
“Memorandum Regarding the Confiict of In-

terest Provisions of Public Law 87-840", see
eppendix to this chapter,

§ 45.735-1 Purpose and scope.

(a) In conformity with sections 201
through 209 of title 18 of the United
States Code (as enacted by Pub. Law No.
87-849) and other statutes of the United
States, and in conformity with Execu-
tive Order No. 11222 of May 8, 1965, and
Title 5, Chapter I, Part 735, of the Code
of Federal Regulations, relating to con-
flicts of interest and ethical standards
of behavior, this part'prescribes policies,
standards and instructions with regard
to the conduct and hehavior of employees
and former employees (as defined in
§ 45.735-3 (b) and (d) respectively) of
the Department of Justice.

(b) This part, among other things, re-
flects prohibitions and requirements im-
posed by the criminal and civil laws of
the United States, However, the para-
‘phrased restatements of criminal and
clvil statutes contained in this part are
designed for informational purposes
only and in no way constitute and inter-
pretation or constructlon thereof that
i{s binding upon the Department of Jus-
tice or the Federal Government, More-
over, this part does not purport to para-
phrase or enumerate all restrictions or
requirements imposed by statutes, Exec-
utive orders, regulations or otherwise
upon Federal employees and former ¥Fed-
eral employces. The omission of a refer-
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ence to any such restriction or require-
ment in no way alters the legal effect of
that restriction or requirement and any
stich restriction or requirement, as the
case may be, continues to be applicable
to employees and former employees in
accordance with its own terms. Fure
thermore, attorneys employed by the De-
partment are subject to the canons of
professional ethics of the American Bar
Association.

(¢} Any violation of any provision of
this part shall make the employee in-
volved subject to appropriate disecipli~
nary action which shall be in addition
to any penalty which might be pre-
scribed by statute or regulation.

§ 45.735-2 Basic policy.

Employees shall;

(a) Conduct themselves in a manner
that creates and maintalns respect for
the Department of Justice and the U.S,
Government. In all their activities, per-
sonal and official, they should always be
mindful of the high standards of be-
havior expected of them;

(b) Not give or in any way appear to
give favored treatment or advantage to
any member of the publie, including for-
mer employees, who appear before the
Department on thelr own behalf or on
behalf of a nongoveininiental person; and

(e) Avold any action which might re-
sult in, or create the appearance of—

(1) Using public office for private
gain;

(2) Glving preferential treatment to.
any person;

(3) Impeding Government efficiency:
or economy;

(4) Losing complete independence or-
impartiality;

(5) Making a Government decision.
outside official channels; or

(8) Affecting adversely the confidence.
of the public in the integrity of the Gov-
ernment.

(d) Be gulded in all their actions by
the Code of Ethics for Government.
Service adopted by House Concurrent
Resolution No, 175 of the 85th Congress:
(Appendix). :

(e) Employees should discuss with
thelr immediate superiors any problems
arising in connectlon with matters.
within the scope of this part. Super-
visars should ascertain all pertinent
information bearing upon any such prob-
lem coming to thelr attention and shall
take prompt action to see that problems.
that cannot be readily resolved are sub-
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, mitted to the Department counselor or
Jdeputy counselors referred to in § 45735~
26(h) to provide guidance and assistance
witt; respect to the interpretation of this

« part.

§ 45.7835-3 Definitions.

(a) Divisian, “Diviston"” means a prin-
¢ipal component of the Department of
Justice, Including & division, hureau,
service, office or board.

(b) Employee, “Employee” means an
officer or employee of the Department
of Justice and includes a special Govern-
ment employee (as defined in paragraph
(¢) of this section) in the absence of con-
frary indication. Presidential appointees
shall be deemed employees for the pur-
poses of thig part, In stluations in which
this part requires an employee to report
information to, or seek approval for cer-
tain activities from, the head of a ‘divi~
sion, an employee who is the head of a
dlvision or who 1s an appointee “of the
Attorney General riot assigned to a divi-
sion, shall report to, or seek approval
{rom, the Deputy Attorney General, and
the Deputy Attorney General shall re-
port to, or Seek approval from, the At-
torney General,

(c) Swecial Government employee,
“Speclal Government employee” means
an officer or employee of the Department
of Justice who is retained, designated,
appointed, or employed to perform, with
or without compensation, for not mare
than-130 days during sny period of 365
consecutive days, . temporary dutles
either on a full-time or intermittent
basis,

(qQ) Former employee. "Former em-
ployee” means & fornper Department of
Justice employee or fgrmer specigl Gov-
ermment employee, a4 defined in para-
graph (c) of this section.

(e) Person, “Person’ means an indl-
vidual, a corporation; a company, an
assaclation, a firm, & partnership, s so-
clety, & joint stock company, or any other
organization or institution. .

§ 45.735-4 Conflicts of interest.

(a) A conflict of Interést exists when-
ever the performance of the'duties of an
employee has or gppedrs tb have a direct
and predictable efféct upon & financial
interest.of such employee oriof his spouse,
minor child, partner, or person, or orga-
-nization with which he is assbelated or is
negotiating for future employment,

(b) A conflict of interest exists even
though there 15 noreason to suppose that

T
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the employee will, in fact, resolve the
conflict to his own personal advantage
rather than to that of the Governiment.

(¢) An employee shall not have a dl-
rect or indirect financial interest that
conflicts, or appears to confilet, with
I;iis Govemment duties and responsibil-
ities,

(d) This section does not preclude sn
employee from having a financial in-
terest or engaging in s financial transae-
tlon to the same extent as a private citi-
zen not employed by the Government so
long as it is not prohibited by stalute,
Ixecutive Order 11222, this section or
¥ 45.735~114

§ 45.735-5 Disqualification arising from
private {inancial interests.

(a) No employee shall participate per~ -

sonally and substantially es.a Govern-
ment employee, through decision, ap-
proval, disapproval, recommendstion, the
rendering of -advice, investigation or
otherwise, in s judicial or other proceed-
ing, application, reguest for & ruling or
other determination, centract, . clatm,
contfroversy, charge, accusation, arrest or
other particular matter in which, to his
knowledge, he, his spouse, minor child,
partner, organization. in which he s
serving as officer, director, trustee, part-
ner or employee, or any person Or or-
ganization with whom he is negotiating
or has any arrangement concerning pro-
spective employment, has & financial in~
terest, unless authorized to do so in ac¢-
cordance with the following described
procedure:

(1) The employee shall inform the
head of his division of the nature and
circumstances of the matter and of the
financial interest involved and shall re-
quest 8 defermination as to the pro-
priety of his participation in the matter.

(2) The head of the division, affer ex~
amining the inforimation submitted, may
relieve the employee from  participation

in the matter, or he may submit the

matter to the Deputy Attorney Geheral
with recommendations for appropriate
action., In cases so referred to him, the
Deputy Attorney General may relieve the
employee from participation in the mat-
ter or may approve the employee's par~
ticipation in thé magter upon deteymin-
ing in writing that the interest involved
is not so substantial as to be likely to
affect the integrity of the services which

the Government may expect from such

employee.
(b) The financlal interests described
below are hereby exempted from the pro«

b
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hibition of 18 U.S.C. 208(a) as being too
remote or too inconsequential to affect
the integrity of an employee's seérvices
in & matter:

The stock, bond, or policy holdings of an
employee in a mutual fund, investment com-
pany, bank or insurance company.- which
owns an Interest In an entity involved in
the matter, provided that in the case of &
mutual fund, investment company or bank
the fair value of such stock or bond holding
does not exceed 1 percent of the value of the
reported assets of the mutual fund, Invest~
ment company, or bank.

(18 U.S.C, 208)

§ 45.735~-6 Activities and compensation

+ of employees in claims against and

other malters affecting the Govern-
ment.

(a) No employee, otherwise than in
the proper discharge of his official duties,
shall—

(1) Act as agent or attorney for prose-
cuting any claim against the United
States, or receive any gratuity, or any
share of or interest in any such claim in
consideration of assistance in the§prose-
cution of such claim;

(2) Act as agent or attorney for any-
one hefore any department, agency,
court, court~-martial, office, or any civil,
military, or naval commission in connec~
tion with any proceeding, application,
request for a ruling or other determina-
tion, contract, claim, controversy, charge,
accusation, arrest or other particular
matter in which the United States is a
party or has & direct and substantial
interest; or

(3) Directly or indirectly receive or
agree to receive, or ask, demand, solicit
or seek, any compensation for any serv-
ices rendered or to be rendered either
by himself or another; before any de-
partment, agency, court, court-martial,
officer, or any civil, military, or naval
commission, in relation to any matter
enumerated and described in subpara-
graph (2). of this paragraph.

(b) A special Government employee
shall be subject to paragraph (a) of this
section only im relation to a particular
matter involving a specific party or par-
ties (1) in which he has at any time par-
ticipated personally and substantially as
a Government employee through deci-
- glon, approval, disapproval, recommenda-
tion, the rendering of advice, investiga-
. tion, or otherwise, or (2) which is pend-
ing in the Justice Department: Provided,
That paragraph (b)(2) of this sec-
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tion shall not apply in the case of a
special Government employee who has
served in the Justice Department no
more than 60 days during the immedi-
ately preceding period of 365 consecutive
days.

(¢) Nothing in this part shall be
deemed t6 protdbit an employee, if it is
not otherwise inconsistent with the faith~
ful performance of his duties, from act-
ing without compensation as agent or
attorney for any person in a disciplinary,
loyalty, or other Federal personnel ad-
ministration proceeding involving such
person,

(d) Nothing in this part shall be
deemed to prohibit an employee from
acting, with or without compensation, as
agent or attorney for his parents, spouse,
child, or any person for whom, or for any
estate for which, he is serving as guard~
ian, executor, administrator, trustee, or
ofher personal fiduciary, except in those
matters in which he has participated per-
sone'ly and substantially as a Govern-
ment employee, through decision, ap-
proval, disapproval, recommendation,
the rendering of advice, investigation, or
otherwise, or which are the subject of
his official responsibility, as defined in
section 202(b) of title 18 of the United
States Code, provided that the head of
his division approves.

(e) Nothing in this part shall be
deemed to prohibit an employee from
giving testimony under oath or from
making statements required to be made
under penalty for perjury or contempt.
(18 U.8.C, 203, 205)

§ 45.735=7 Disqualification of former
employees in matters connected with
former duties or official responsibili-
ties; disqualification of partners.

(a) No individual who has been an
employee shall, after his employment
has ceased, knowingly act as agent or
attorney for anyone other than the
United States, in connection with any
judicial or other proceeding, application,
request for & ruling or other determina-
tion, contract, claim, controversy,
charge, accusation, or other particular
matter involving a specific party or
parties in which thé United States Is a
party or has a direct or substantial in-
terest and in which he participated per-
sonally and substantially as an employee,
through decision, approval, disapproval,
recommendation, the rendering of advice,
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investigation, or otherwise, while soe

employed.

. (h) No individual who haz been an
employee shall, within 1 year after his
employment has ceased, appear per-
sonally before any court or department.
or agency of the Government as agent,
or attorney for, anyone other than the
United States in connection with any
matter enumerated and described in
paragraph (a) of this section, which was
under his official responsibility as an
employee of the Government at any time
within a period of 1 year prior to the
termination of such responsibility.

(c) No partner of an employee shall
act as agent or attorney for anyone
other than the United States in connec-
tion with any matter enumerated and
deseribed in paragraph (a) of this sec~
tion ir: which such Government employee
is participating or has participated pexr-
sonally and substantially as a Govern-
ment employee through decision, ap-
proval, disapproval, recommendation,
the rendering of advice, investigation or
otherwise, or which is the subject of
his official responsibility.

(18 U.B.C. 207)

§ 45.735-8 Salary of employces payable
enly by Umt?trl SmlesI: 4

(a) No employee, other than a special
Government employee ‘or an employee
serving without compensation, shall re-
celve any salary, or any contribution to
or supplement of salary, as compensation
for his services as an employee of the
Department of Justice, from any source
other than the Government of the United
Btates, except as may be contributed cub
of the treasury of any State, county, or
municipality.

(b) Nothing in this part shall be
deemed to prohibit an employee from
continuing to participate in o bona fide
pension, retirement, group life, health, or
accident insurance, profit-sharing, stock
bonus, or other employee, welfare, or
benefit plan maintained by & former
employer,

(18 U.8.0. 209)

§ 45.735-9 Private professional practice
and outside employment,

(a) No professional employee shall en-
gage In the private practice of his pro-
fession, including the practice of law,
except as may be autthorized by or under
paragraph (¢) or (e) of this section. Ac-
ceptance. of a forwarding fee shall be

deemed to be within the foregoing pro- -

hibition,

§ 45.735-10¢

(b) Paragraph (&) of this sectlon
shall not be applicable to special Gove
ernment employees.

(c) The Deputy Attorney General may
make specific exceptions to paragraph.
(a) of this section in unusual circum-
stances, Applcation for exceptions must.
be made in writing stating the reasons.
therefor, and directed to:the Deputy
Attorney General through the appli-
cant’s superior. Action taken by the:
Deputy Attorney General with respect to-
any such application shall be meade In
writihg and shall be directed to the
applicant.

(d) No employee shall engage in any"
employment outside his official hours of:
duty or while on leave status if such:
employment will:

(1) In any manner interfere with the
proper and effective perIormance of the
duties of his position;

(2) Create or appear to create a con=-
fiict of interest, or

(3) Reflect adversely upon the Depart-
ment of Justice.

(e) A professional employee may, in
off~-duty hours and consistent with his
official responsibilities, participate, with-
out compensation for his services, in a
program to provide legal assistance and
representation to poor persons, Such
participation by professlonal employees
of this Department shall not include rep~
resentation or assistance in any criminal
matter or proceeding, whether Federal,
State, or local, or in any other matter or
proceeding in which the United 'States
(including the District of Columbia Gov=-
ernment) is a party or has & direct and
substantial interest. Notlce of intention
to participate in such & program shall be

given by the employee in writing to the .

head of his division or (in the case of an
Assistant U.S. Attorney) to the U.S, At-
torney in such detail as that officisl shall
requlre,

{Order No, 850-65, 80 F.R. 17202, Dec. 81,
1965, as amended by Order No 379-67, 32
F.R. 9068, June 217, 1967)

§ 45.735-10 Improper use of oﬂicml in-
{ortnation.

No employee shall use for financial
gain for himself or for another person,

or make any other improper use of,

whether by direct action on his part or
hy counsel, recommendation, or sugges-
tion. to another vperson, information
which comes to the employee by reason
of his status as a Department of Justice

employee and which has not become
. part of the body of public information.
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§ 45.735-11 Investments,

No employee shall make Invtstments
(a) in enterprises which it i3 reasonable
to belleve will be involved in decisions
to be made by him, (b) on the basis of
{nformation which comes to him by rea-
son of his status as a Department of
Justice employee and which has not be-
come part of the body of public informa-
tion or (¢) which are reasonably likely
to create any conflict in the proper dis-
charge of his official dutles.

§ 45.735-12 Speeches,
publications.

(a) No employee shall aceept a fee
from an outside source on account of a
public appearance, speech, lecture, or
publication if the public appearance or
the preparation of the speech, lecture,
or publication was a part of the official
duties of the employee.

(h) No employee shall receive com-
pensation or anything of monetary value
for eny consultation, lecture, teaching,
discussion, writing, or appearance the
subject matter of which is devoted sub-
stantially to the responsibilitics, pro-
grams or operations of the Department,
or which draws substantially on official
data or ideas which have not become
part of the body of public information.

(¢) Noemployee shall engage, whether
with or without compensation, in teach-
ing, lecturing or writing that is de-
pendent on information obtained as a
result of his Government enmployment
except when that information has been
made available to the general public or
when the Deputy Attorney General gives
written authorization for the use of non-
public information on the basis that the
use is in the public interest.

§ 45.735-13 " Misuse of official position
and coercion,

(a) No employee shall use his Govern-
ment employment (1) for a purpose that
is, or gives the appearance of being, mo-
tivated by the desire for private gain for
himself or another person, or (2) to co-
erce, or give the appearance of coercing,
& person to provide financin] benefit to
himse!lf or another person.

(1) No employee shall accept free
transportation for officlal or unoficial
purposes from persons doing business
with the Department of Justice when
the offer of such transportation might
reasonably be interpreted as an attempt
to affect the impartiality of the employee.

lectures, and
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§ 45.735-14 Gifts, entertainment, and
favors.

(a) Except as provided in paragraph
(c) of this section, an employee other
than a speclal Government embployes
shall not soliclt or aceept, for himself
or another person, directly or indirectly,
any gift, eratulty, favor, entertainment,
loan, or any other thing of monetary
value, from & person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the Department;

(2) Conducts operations or activities
that are regulated by the Department;

(3) Is engageq, either as principal or
attorney, in proceedings hefore the De-
partmental or in court proceedings in
which the United States is an adyverse
party;: or

(4) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee's of~
ficial duty.

(b) Except ag provided in paragraph
(¢) of this section, a special Government
employee shall be subject to the prohibi-
tion set forth in paragraph (a) (1) of this
section,

(c) Paragraphs (a) and (b) of this
section shall not be construed to pro-
hibit:

(1) Solicitation or acceptance of any-
thing of monetary value from a friend,
parent, spouse, child or other close rela-
tive when the circumstances make it
clear that the motivation for the action
is a personal or family relationship.

(2) Acceptance of food and refresh-
ments of nominal value on infrequent
occasions in the ordinary course of a
luncheon or dinner eeting or other
meeting,

(3) Acceptance of loans from banks
or other financial institutions on cus-
tomary terms-of finance for proper and
usual activities of employees, such as
home mortgage loans,

(4) Acceptance of unsolicited adver-
tising or promotional material, such as
pens, pencils, note pads, calendars and
other items of nominal intrinsic value.

(5) Recéipts of bons fide reimburse-
ment, unless prohibited by law, for actual
expenses for travel and such other neces-
sary subsistence as is compatible with
other restrictions set forth in this part
and for which no Government payment
or reimbursement is made. However, an
employee may not be reimbursed, and

- payment may not be made on his behalf,

for excessive personal living expenses,
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gitls, entertalnment, or other personal
benefits, nor may an employee be reim-
‘bursed by a person for travel on official
business under Department orders,

(6) Participation in the affairs of or
acceptance of an award for s meritori~
ous public contribution or achievement
glven by a charitable, religious, profes-~
sional, social, fraternal or nonprofit edu-
cational, recreational, public service or
clvie organlzs.non

(d) No employee shall accept a gift,
present, decoration, or other thing from
n foreign government unless suthorized
by Congress as provided by the Consti-
tution (Art. I, sec, 9, cl. 8) and in Public
Law 89-673, 80 Stat, 952,

(e) No employee shall solicit a contrl-
bution from another employee for a gift
to an official superior, nor make & dona-
tion as a gift to an official superior, nor
accept o gift from an employee receiving
less pay than himself (5 U.S.C. 7351).
However, this paragraph does not pro-
hibit a voluntary gift of nominal value
or donation in a nominal amount made
on a special oceasion stich as marriage,
{llness, or retivrement., !

(6 U.S.C. 7361)  [Order No. 850-65, 30 F.R.
17302, Dec, 81, 1865, as amended by Order
No, 383-G7, 82 F.R, 13217, Sept. 19, 1867)

§ 45.735-15 ' Employee 'indebtedness.

The Department of Justice considers
the indebtedness of its employees to be
essentially a matter of their own con-
cern, The Department of Juslice will
not be placed in the position of aciing as
a collection agency or of determining the
validity or amount of contested debts.
Nevertheless, failure on the part of an
employee without good reason and in a
proper and timely manner to honor debts
acknowledged by him to be valid or re-~
duced to judgment by a court or o make
or to adhere to satlsfactory arrange-
ments fot the settlement thereof may be
the cause for disciplinary action. In this
connection each employee is expected to
meet his responsibllities for payment of
Federal, State, and local taxes.

§ 45.725~16 Misuse of Federal property.

No employees may use Federal property
for other than officlally approved activ-
itles, Each employee is responsible for
protecting and conserving Federal prop-
erty, Including equipment and supplies,
§ 45735~17 Gambling, bcuing, and lot-

teries.

No employes shall parb!cipabe while

on Government property or while on

§ 45.735-21

duty for the Government, in the opera«-

tion of gambling devices, in conducting

an organized lottery or pool, in games

for money or froperty, or in selling or

purchasing numbers tickets.

§ 45.735-18 Conduct prejudicial to the
Goversunent.

No employee shall engage in criminal,
infamous, dishonest, fmmoral, or notori-
ously disgraceful conduct or other cop-
duct prejudicial to the Government.

§ 45.735-19 Partisan political activities,

(a) While certaln political activities
are brohibited by the criminal statutes of
the U.S, (see 18 U,S,C,, Ch, 29), the basle
restrictions on political activity of em-
ployees are set forth in Subchapter IIT,
Chapter 73, title 5, U.8.C, Code, An ex-
planation of the restrictions are seb
forth in UT.S. Civil Service Commission
Pamphlet No. 20 snd in the Federal
Personnel Manual,

(b) Most employees are subject to both
statutory and Civil Service restrictions
upon Dpartisen polltical sactivities al~
though employees of the Federal Gov~-
ernment in some geographical areas may
take part in certain local political activ«
ities. Employees have the right to vote
as they choose und to express opinfons
on Dpolitical subjects and ecandidates.
Detalled information msay be obtained
through administrative and personnel
offices. .

{Order No, 850-85, 30 F.R. 17202, Dec, 81,
1965, as amended by Order No, 383-67, 8
PR, 13217, Sept. 18, 1967] .

' § 45.735-21 Miscellancous statutory

provisions.

Each employee should be aware of the
following statutory prohibitions against:

(a) Lobbying with appropriated funds
(18 U.S.C. 1913).

(b) Disloyalty and striking (& US (o}
7311, 18 U.S.C. 1918),

(¢) Employmen$ of & member of a
Communist organization (50 U.S.C, 784)

(d) (1) Disclosure of classified infor-
mation (18 U.S.C. 788, 50 U.S.C, 1783);
and (2) disclosure of confidential infor-
mation (18 U.S.C. 1905).

(e) Habitual use of intoxicants to ex-
cess (6 U.S.C. 71352),

(#) Misuse of & Govemment vehicle
(31 U.S,C, 638a),

(g) Misuse of the franking privilige

(18 U.SC. 1719).

(h) Use of decelt In an examination
or personnel action i connection with
Government employment (18 US.C.
1917).




198

§ 45.735-22

i1) Fraud or false statements in a
Government matter (18 U,S.C, 1001).

§) Multllating or destroying a public .
record (18 U.S.C, 2071).

(k) Counterfeiting and forging trans-
portation requests (18 U.S.C. 508).

(1) (1) Embezzlement of Goyernmeny
money or property (18 U.S.C, 641); (2)
failing to account for public money (18
U.S.C. 643) ; and (3) embezzlement of the
money or property of another person in
the possession of an employee by resson
of his employment (18 US.C, 654).

(m) Unauthorized use of documents
relating to claims from or by the Gov-
ernment (18 U.S.C, 285).

(n) Acting as the agent of & forelgn
principal registered under the Forelgn
Agents Reglstration Act (18 U.S.C. 219),
[Order No. 350~-85, 80 F.R, 17202, Dec, 81,
1965, as amended by Order No, 383-87, 83
P.R. 13217, Sept, 19, 1967)

§ 45.735-22 Reporting of outside inter-
ests by persons other than specinl
Government employees.

(a) Each employee occupying a posl-
tion designated in paragraph (c) of this
section shall submit to the head of his
division a statement on a form made
avallable through the appropriate divi-
sion administrative officer, setting forth
the following Information:

(1) A list of the names of all corpora-
tions, companies, firms, or other business
enterprises, partnerships, nonprofit or-
ganizations, and educational or other
institutions with or in which he, his
spouse, minor child or other member of
his immediate household has—

(1) Any connection as an employee,
officer, owner, director, member, trustee,
partner, adviser or consultant; or

(i1) Any continuing financial interest,
through a pension or retirement plan,
shared income, or other arrangement as
a result.of any current or prior employ-
ment or business or professional assocla-
tion; or

(1) Any financial Interest through
the ownership of- stock, stock optlons,
bonds, securities, or other arrangements
including trusts, except those financial
{nterests described In § 45.735-5(b),

(2) A Ust of the names of his creditors
and the creditors of his spouse, minor
child or other member of his immediate
household, other than those creditors to
whom any such person may be indebted
by reason of a mortgage on property
which he occuples as & personal residence
or to whom such person may be indebted

Title 28—Judicial Administration

for current and ordinary household and
living expenses such as those incurred
for househeld furnishings, an automo-
bile, education, vacations or the like,

(3) A list of his interests and those of
his spouse, minor child or other member
of his immediate household in real prop-
erty or rights in lands, other than prop-
erty which he occuples as a personal
residence,

For the purpose of this sectlon "mem-
ber of hls immediate household” means
a resident of the employee's’ household
who is related to him by blood.

(h) Each employee designated in
paragraph (¢) of this section who enters
upon duty after the date of this order
shall submit such statement not later
than 30 days after the date of his en-
trance on duty or 90 days after the
clefftective date of this order, whichever is
ater,

(c) Statements of employment and
financial interests are required of the
following:

(1) Employees pald at a level of the
Executive Schedule in subchapter I of
chapter 53 of title 5, United States Code.

(2) Employees occupying the follow-
ing positions:

(1) Office of the Attorney General

Administrative Assistant to the Attorney
General

Assistant to the Attorney General

Director of Public Information

Assistant Directors of Public Information

(i1) Office of the Deputy Attbmey
General

Assoclate Deputy Attorneys General
Director, Office of Justice Pollcy and Planning
Executive Assletent

Director, Executive Office for U.S, Attorneys
U.S. Attorneys

(iii) Office of the Solicitor Gener'al
Deputy Solicitors General

(iv) Office of Legal Counsel
Deputy Assistant Attorneys General

(v) Office of Legislative Affairs

Deputy Assistant Attorneys General
Chilef, Legisiative and Legal Section

(v} Office of Management and Fi-
nance

Deputy Assistant Attorney General

Staff Directors

Director, Justice Data Center

Director, Department Publication BServices
Facllity .
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(vil) Office of Watergate Special Pros-
ecution Force

Deputy Speclal Prosecutor
Counsel to the Special Prosecutor
Public Information Officer

Chlefs of Task Forces
Information Systems Manager

(viil) Antitrust Divislon

Deputy Assistant Attorneys General
Director of Economics

Director of Qperatliony

Deputy Director of Operations
Director, Office of Planning and Budget
Section Chiefs

(ix) Civil Division

Deputy Assistant Attorneys General
8ectlon Chliefs

(x) Civil Rights Division
Deputy Assistant Attorneys General
Speclal Assistants
Executive Officer
Section Chiefs

(xi) Criminal Division

Deputy Assistant Attorneys General
Section Chlefs

(xli) Land and Natural Resom'cés
Division

Deputy Assistant Attorneys General
Section Chlefs

(xlil) Tax Division

Deputy Assistant Attorneys General
Executlve Asslstant

Deputy for Refund Litigation
Sectlon Chieis

(xvl) U.S, Marshals Service
Director
Deputy Director
U.S. Marshals

(xv) Community Relations Service
Deputy Director
Assoclate Director
Chief Counsel
Reglonal Directors

(xvi) Board of Parole
All members

(xvil) Drug Enforcement Administra-
tion

Assistant Adminfstrators

Directors

Chief Counset

Chief Inspector

Controller

Chief Chemlista

Reglonal Administrators

Chief, Administrative Services Division
Contract and Procurement Officer
Contract _Specie.llst. GS-18 end above
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Chief, Compliance Division
Section Chlefs, Compliance Diviston
Project Ofilcers, GS-13 and above

(xvill) Federal Bureau of Investlga-
tion

Assistant Director, Administrative Division
(xix) Federal Prison Industries, Inc,
Assoclate Commissioner

(xx) Immigraticn and Naturalizatlon

Service:

Deputy Commissioner

Assoclate Commissioner, Management

Assistant Commissioner, Administration

Reglonal Commisstoners for Northeast,
Southeast, Northwest, and Southwest
Reglons

Deputy Reglonal Commissioners for North-
east, Southeast, Northwest, and Southwest
Reglons

Assoclate  Deputy Reglonal Commissloners,
Management, for Northwest, Southeast,
Northeast, and Southwest Reglons

(xxi) Law ZEnforcement Assistance
Administration

Special Assistanis 1o the Administrator and
the Deputy Adminlstrators

Director, Executive Secretariat

Genera] Counsel .

Director, National Insbltute of Law Enforce«
ment and Criminal Justice

Director, National Sriminal Justice Infor-
mation and Statistics Service

Director, Office of Reglonal Operatlons

Inspector General

Comptroller

Director, National Scope Programs

Director, Office of Public Informaiion and
Congressional Liafson .

Director, Operations Support

Director, Planning and Management

Regional Admlinistrators

Director, Office of Civil Rights Compliance

Director, Ofice of Equal Employment Op-
portunity

All Deputy Directors of the above offices

Employees classified at GS-13 or above who
are in positions invelving: (1)} Contract-
ing or procurement or (2) administering,

. auditing or monltoring grants and
contracts

(d) Changes in, or additions to, the
information contained in an employee's
statement of employment and financial
interests shall be reported in a supple-
mentary statement as of June 30 each
year, If no changes or additions: occur,
a negatlve report is required. Notwith-
standing the filing of the gnnual report
required by this section, each employee
shall at a1l times avold acquiring a finan-
clal Interest that could result, or tsking
an action that would result, in & viola-
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tion cof the conflict-of-interest provisions
set forth in this part.

(e) If any information required to be
{rcluded on a statement of employment
and financial interests or supplementary
statement, inciuding noldings placed i
trust, Is not known to the employee but
is known to another person, the employee
shall request that other person to sub-
mit information in his behalf,

(f) Paragraph (a) of this section does
not require an employee to submit any
information relating to his connection
with, or interest in, & professional so-
clety or a charitable, religious, social,
fraternal, recreationsl, public service,
clvie, or political organization or a simi-
lar organization not conducted as a busi-
ness enterprise, For the purpose of this
section, educational and other institu-
tions doing research and development or
related work involving grants of money
from or contracts with the Government
are deemed *business enterprises” and
are required to be included ip. an em-
ployee's statement of employment and
financial interests.

(g) The Department shall hold each
statement of employment and financial
interests in confidence, and each state-
ment shall be maintained in confidential
files in the immediate office of the divi-
sion head, Each division head shall des-
ignate which employees are authorized
to review and retain the statements and
shall limit such designation to those em-
ployees who are his immediate assistants.
Employees so designated are respensible
for maintaining the statements in con-
fidence and shall not allow access to, or
allow Information to be disclosed from,
8 statement except to carry out the pur-
pose of this part, The Department may
not disclose Information from a state-
ment except as the Civil Service Com-~
mission or the Deputy Attorney Gen-
eral may determine for good cause, Upon
termination of the employment in the
Department of any person subject to
this section, statements which he has
submitted in accordance with paragraph
(a) of this section shall be disposed of
in accordance with established Depart-
ment procedures applicable to confiden-
tial records. In the event an employee
subject to this sectlion is transferred
within the Department, statements
which he has filed pursuant to paragraph
(n) of this section shall hbe transferred
to the head of the division to which the
employee Is reassigned.
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(h) The statements of emiployment
and financia: interests and supplemen-
tary statements required of employees
arg in addition to, and not in substitu-
tion for, or in derogation of, any similar
requirement lmposed by law, order or

regulation. The submission of & state- -

ment by an employee does not permit
him or any other person to participate
in a matter in which his or the other
person's participation is prohibited by
law, order, or regulation. *

(1) Any employee who believes that

his position has been improperly deter-
mined to be subject to the reporting re-
quirements of §45.)735-22 may obtain
review of such determination through
the grievance procedure set forth in 28
CFR Part 46.
(28 U.S.C. 509, 510) [Order No, 850-65, 8¢
F.R. 17202, Dec. 81, 1965, as amended by
Order No., 383-87, 82 F.R, 13217, Scpt. 18,
1967; Order No, 412-89, 84 FR 5726, Mar. 27,
1969; Order No, 567-74, 89 FR 16444, May 9,
1974; Order No, 572-74, 89 FR 26023, July 18,
1974; Order No, 576-T4, 39 FR 31627, Aug. 29,
1974]

§ 45.735-23 Reporting of outside in-
terests by specinl Government
employees.

{a) A speclal Government employee
shall submit to the head of his division
a statement of employment and finan-
cial interests which reports (1) all other
employment, and (2) those financial in-
terests which the head of his division de-
termines are relevant in the light of the
duties he is to perform.

(h) A statement required under this
section shall be submitted at the time
of employment and shall be kept current
throughout the period of employment by
the filing of supplementary statements
in accordance with the requirements of
§ 45.735-22(d), Statements shall he on
forms made avallable through division
admindstrative officers.

(¢) This section shall not be construed
as requiring the submission of informa-
tion referred to In § 45.735-22(f) .

(d) Parsgraphs (g) and ¢h) of §45.
735~22 shall be applicable with respect to
statements required by this sectlon.
[Order No. 850-85, 30 ¥R, 17203, Dec. 81,
1965, as amended by Order No. 383-87, 82
FR 13218, Sept. 19, 1967]

§ 45,735-24 Reviewing statements of
finaneial interests.

(a) The head of each division shall re-

view financlal statements required of

AN
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any of his subordinates by 34 45.735-22.

and 45.735-23 to determine whether
there exists & confiict, or possibility of
conilict, between the interests of a sub-
ordinate and the performance of his
service for the Government. If the head
of the division determines that such a
conflict or possibility of conflict exists, he
shall consult with the subordinate, If he
concludes that remedial action should be
taken, he shall refer the statement to
the Deputy Attorney General, through
the Departiment Counselor, with his rec-
ommendation for such action, The
Deputy Attorney General, after such in-
vestigation as he deems necessary, shall
dirvect appropriate remedial action if he
deems it necessary,

(b) Remedial action may include, but
{s not limited to:

{1) Changesin asstgned dutles,

(2) Divestment by the employee of hig
conflicting interest,

(3) Disqualification for a particular
actlon,

(4) Exemption pursuant to § 46.735-5.

(5) Dlseiplinary action,

§ 45.,735-25 Supplementul regulations.

The heads of divisions may issue sup-
plemental and implementing regulations
not inconsistent with this part.

§ 45,735-26 Publication and interpreta-
tion.

(a) The Assistant Attorney General
for Administration shell provide that the
provisions of this part and all revisions
thereof shall be brought to the e,ttentlon
of and tnade avallable to:

(1) Each employee at the time of 1ssu-
ance and at least annually thereafter;
and

(2) Each new employee at the time of
employment.

(h) The Assistant Attorney Generalin
charge of the Office of Legnl Counsel,
designated #s Department Counselor in
accordance with § 735,105 of Title 5 of
the Code of Federal Regulations, and,
subject to his supervision, such deputy
counselors as may be designated to assist
him In accordance with the aforesald
regulation, shall provide legal advice,
guidance and assistance with respect to
the interpretation of this part and in
matters relating to ethical conduct, par-
ticwlarly matters subject to the provi-
sions of the conflict of interest laws and
Executive Order No, 11222 of May 8,
1965.

§ 45.735-26

Appendix
« {H. Con. Res, No. 175, 86th Cong.}
CoDE 0F ETHICS ¥OR GOVERNMENT SERVICE

Reaolved by the Houae of Representatives
(the Semate concurring), That it is th.¥ sense
of the Congress that the following Code of
Ethics should be adhered to by ail Govern-
ment employees, including officeholders:

CODE OF ETHICS FOR GOVERNMENT SERVICE

Any person {in Government service should:

1, Put loyalty to the highest moral princi-
ples ang to country nbove loyality to persons,
party, or Governmen?# department.

2. Uphold the Constitution, laws, and legal
regulations of the Unlted States and of all
governments therein and never be a party
to thelr evasion,

3. CGlve n full day's labor for & full day's
pay; glving to the performance of his duties
his earnest etfort and best thought,

4, Seek to find and employ mors sfficlent
and economlcal ways of getiing tasks ace
complished.,

5. Mever discriminate untairly by the dise
pensing of special favors or privileges to any=
one, whether for remuneration or not; and
never accept, for himself or his family, favors
or benefits under eircumstances which might
be construed by reasonable persons as ine
fivencing the performance of his govern-
mental duties,

6. Make no privaté promises of any kind
binding upon the duties of office, since &
Government employee has no private word
which can be binding on public duty.

7. Engape in no business with the Govern-
ment, either directly or indirectly., which
18 inconsistent with the conscientious per-
formance of his governmental duties,

8. Never use any information coming to
him confidentially in the performance of
governmental duties as & menns for making
private profit,

9, Expose corruption whenever discovered,

10. Uphiold these principles, ever conscious
that public office is a public trust,

Passed July 11, 1958,




APPENDIX 3-—INTERNAL DocumENT ConcErRNING CONDUCT AND
Activiries or Exrroyees or Tae FBI

PART 1 . L 1
SECTION 1. CONDUCT AND ACTIVITIES OF EMPLOYEES

A
i Regulations concerning the conduct and activities of employees are published in ol
the Code of Federal Regulations (CFR), Title 28, Section 45.735. Their source is

found generally in Departmental Order 350-65 dated 12~28-65 which provides that

ecmployees shall: )

(1) Conduct themselves in a manner that creates and maintains respect for the .
pepartment of Justice and the U. S. Government. 1In all their activities, “:
personal and official, they should always be mindful of the high standards of
behavior expected of them. .

(2) Not give or in any way appear to give favored treatment or advantage to
any member of the public, including former employees, who appear before the
Department on their own behalf or on behalf of a nongovernmental person.

(3) + Avoid any adtion which might result in, or create the appearance of-~
(a) Using public office for private gain
(b) Giving preferential treatment to any person
(c). TImpeding Government efficiency or economy
(d) Losing complete independence or impartiality
(e) Making a Government decision outside official channels; or
(f) Affecting adversely the confidence of the public in the integrity of

the Government

Departmental Order 350-65 further provides that an employee shall not have a direct

ot indirect financial interest that conflicts, or appears to conflict, with his

Government duties and responsibilities. Such a conflict exists whenever the

performance of the duties of an employee has or appears to have a direct and

predictable effect upon a financial interest of’ such employee or of his spouse,

minor child, partiner, person, or organization with which he is associated or is

hegotiating for future employment. A conflict of interest is dzemed to exist even

though there is no reason to suppose that the employee will in fact resolve the

conflict to his own personal advantage rather than to that of the Government.

The order also provides that no Department of Justice employee shall participate’

personally and substantially as a Government employee, through decision, approval,

disapproval, recommendation, the rendering of advice, investigation or otherwise,

in a judicial or other proceeding, application, request for a ruling or other

determination, contract, claim, in whicéh, to his knowledge, he, his spouse,

minor child, partner, organization in which he is serving as offiter, director,

‘trustee, purtner, or employeé, or any person or organization with whom he is

negotiating or has any arrangement concerning prospective employment, has a

financial interest, unless authorized to do so by the Deputy Attorney General.

This prohibition includes such financial interests as ownership of securities of

corporations or other entities which may become involved in Bureau investigation.

The prohibited actions include supervisory decisions and recommendations, as well i)
as investipgative activities. Any employee receiving an assignment involving any 5
matters in which he has a direct or indirect financial interest as defined in

the departmental order shall immediately advise his superior and shall be relieved

of such assignment. Should there be a strong reason for requesting the Department's

approval for the employee to participate in the assignment, the matter should be

submitted to the Bureau for consideration regarding presentation to the Department. )
tn any event the employee should not participate in such assignment until the »
vepartment's authorizativn has been received. The departmental order specifically

esernts from the above prohibition the stock, bond, or policy holdings of an

employes in z mutual fund, investment company, bank, or insurance company which

owns an imi-weit in an entity involved in the matter provided the fair value of

the employee's olding does not exceed one percent of the value of the reported

assets of the mutual fund, investment company, or bank.

In furthaerance of the above, the Bureau expects its employees to so comport
themselves that their activities both on and off duty will not discredit either
themselves or the Bureau. Copies of Departmental Order 350-65 are furnished

to employees during their indoctrination on entering the Bureau's service.

(202)
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1A PART 1

SECTION 1. CONDUCT AND ACTIVITIES OF EMPLOYEES

! . %
Failure by an employee tou follow these regulations will result in appropriate
disciplinary action_including possible dismissal.

A.

MISCONDUCT :

There are actions the commission or amission of which, considered in light

of the Bureau's work and its responsibilities to the American people, is

prejudicial tv good vrder and discipline. These are other actions which, either

by commission or omission, are cositrary to law.

1.  Personal Misconduct .
Emplovees should never caitse themselves Lo be mentally or physically unfit
for duty. They are not permitted to consume alcohplic beverages during
working hours, including that time allotted for meal periods or any period
of leave taken il the employee intends to return to work before the
termination of working hours. They must not, at any time, engage in
criminal, dishonest, immoral vr disgraceful conduct or other conduct
prejudicial to the Goverpment. .

2. Misuse of Guvernment Property
AlLl Government property, automobiles, supplies, equipment, telephones,
and facilities are to be used solely for official purposes and are not to
be converted to an employee's personal use. In thie regard, however, the
use of equipment such as cameras for training and pracilice during nonwork
hours shall be considered "official purposes." Any loss, misplacement,
theft or destruction of Government property issued to an employee must be
reported to his superior immediately. .

In connection with the use of Bureau vehicles, transportation and related
services for other than Bureau employees are to be restricted to individ-
vals and their families, or aides accompanying them, who are traveling to
attend Bureau sponsored or related functions or have other direct busines
to transact with Bureau officials and officials of the Department. of
Justice traveling on official business. In no insfance should such
services be rendered to individuals traveling on personal business or on
business not related to that of the FBI.

Special Agents attending school under the Guvernment Employees' Training
Act as an official assignment may avail themselves of stenographic and
typing facilities in connection with their studies and preparation of
assignments provided the request for such assistance is specifically
approved in advance by the SAC or the ASAC. ' This authorization does not
extend to employees altending school at their own expense or under Law
Enforcement Assistance Administration grants.

- Employees are expected to take proper care.of any Burcau property issued
to them or used by them. WNo Bureau property, other than that normally
associated with maintenance or use of the vehicle, may be left unattended
in a personally owned ox Bureau automobile under any circumstances even
though the outside douvrs of the car are locked. Personally owned weapons
authorized to be carried vn official busineéss are to be treated in same
manner ‘as Burcau Pruperty.

Employees are responsible for complete security of credentials, identi~
fication card¢ and badges at all times. These items must be kept under
the employee's control, should be immediately available, are to be dis-
played for official purpases only and are not to be photographed. The
Bureau's name or the initials “FBI" shall ri6t be indiscriminately or
improperly used by any employee in either oral or written form. [Bureau
officials and Special Agents are permittéd to use business cards {or
official business as needed, The cards should contain the following:
name, of ficial title, Federal Bureau of Investigation, office address and
telephone number. ASACs, SACs, Inspectors, Assistant Directors, Assistants
to the Director, the Associate Director and the Director may have the FBI
Seal inscribed in thé upper left corner. Expenses incurred for printing
the cards must be borne by the employees 'who elect to use them.
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Employees are ‘10t to make copies for themselves of any reports or
correspondence they prepare in the course of their official duties except
copies of expense vouchers, Form CA-1 (Employee's notice of injury or
occupational disease), nor should they make or maintain possession of

copies of official Bureau documents if they have no justifiable need

to know the information contained in them. On separation from the Bureau,
every employee must retugn any official documents made or received while

in the Bureau's service except for items such as those enumerated above

and originals of letters of appointment, commendation, censure or

promotion. (See also Bureau rule on disclosure of information set out

in Section 1, B, 2, below and regulations set out in Part II, Section 4M,
[4g,)of this manual on disclosures of classified information). <
Illegal Activities

Tilegal activities on the part of any employee, in addition to being
unlawful, reflect on the integrity of the FBI and betray ihe trust and
confidence placed in it by the American people. Furthermore, unlawful
activities can disqualify him for employment by the Government of the v
United States. It is, therefore, expected that employees will obey not only
the letter of the law but the spirit of the law as well whether they be
engaged in transactions of a personal or official nature. With respect to
investigative activities, this admonition particularly applies to enlrap-
ment or the use of any other improper, illegal, or unethical tactics in the
procurement of evidence. In this regard, it should be especially noted that,
in securing information concerning mail matter, the Bureau will not

tolerate a violation of law (Title 18, uSC, §§ 1702, 1703, 1708, and 1709).
Furthermore, ecmployees must not tamper with, interfere with, or open mail

in violation of law nor aid, abet or condone the opening.of mail illegally
by any employee of the U. S. Postal Service.

As members of a Federal investigative agency, FBI employees must at all
times zealously guuard and defend the rights and liberties guaranteed to

all individuals by the Constitution. Therefore, FBI employees must not
engageé in any investigative activity which conld abridge in any way the
rights guaranteed to a citizen of the United States by the Constitution
and under no circumstances shall employees of the FBI engage in any con-
duct which may result in defaming the character, reputatidn, integrity,

or dignity of any citizen or organization of citizens of the United States.

Employees must not install secret telephone systems or microphones without
Bureau authority. .

No brutality, pbysical vioience, duress or intimidation of individuals by
our employees will be countenanced nor will force be used greater than
that necessary to effect arrest or for self-defense.

ALl of the foregoing prohibitions, including those pertaining to illegal

surreptitious entries, are applicable to all phases of the FBI's work,
criminal, civil, domestic security, and foreign counterintelligence.

s
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Membership or Participation .
Employees may not act as parole or probation officers. [They may serve
as officers of law enforcement organizations only when to-do so would
in no way affect the conduct of official duties or present a situation
wherein a conflict of interest or a lessening of Bureau efficiency
would result. Should such occur the situation must be resolved in .
favor of terminating the officership. 1In all cases prior Bureau ap-
proval must be requested, accompanied by SAC analysis and recommenda-
tions. It is permissible to serve on a committee of a law enforcement
organization. <

The Bureau is exempted from Federal Labor-Management Relations programs
and requirements by Executive Order 11491 and wilkl not recognize, or
negotiate with, labor organizations. Labor organizations are defined
as those which exist, in‘whole or in part, for the purpose of dealing
with agencies concerning grievances, personnel pelicies and practices,
or other matters affecting the working conditions-of their employees.
Bureau employees are prohibited from engaging in lsbor activities such
as, but not limited to, strikes, picketing, organizing and campaigning.
"Additionally, they must not use government time or property for such
purposes nor permit the use of same by others.)

Specific prior Bureau authority is necessary in order for an employee to
serve zs an officer of 2 civic or other type of organization. It must
also be obtained for participation as a judge, sponsor or speaker in

any public contest, debate, forum or similar gathering in which the
theme of the meeting involves a controversial td ¢. .

Prior Bureau authority must be obtained before any FBI employee agreés
to serve on a promotional or selection board for a local or state

law enforcement agency. The SAC's analysis and recommendations

should accompany any- such requést.

No employee shall serve as range master or as a range officer at a com-
petitive firearms match unless the match is part of a training program
in which the FBI is officially participating and the instructor's -
assignment in the match has been specifically approved by the Bureau

in advance.

In addition, prior Buréau approval is needed for an employee to

attend, serve as an instructor, or assist in conducting seminars,
classes, or similar gatherings where his FBI affiliation is known with
the exception of attendance as a student al a college, law school,
school of accounting or other recognized institution of learning.

This rule applies to all nonduty time, including leave, and in any case
in which a question arises as to the desirability of such participation.

Employees are forbidden to visit trials, hearings or court sessions
in any court out of personal. curiosity.
LS

98-001 © - 78 - 14
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Gifts and Emoluments X
Employees may not accept rewards or gratuities resulting from their

FBI employment nor shall they accept fees from an outside source on . '

account of public appearances, speeches, lectures, or publications,

if such public appearance or the preparation of the speech, lecture,

or publication was part of an employee's official duties. Also, no

employee shall receive compensation or anything of monetary value for

any corisultation, lecture, teaching, discussion, writing, or appearance

the subject matter of which is devoted substantially to the

responsibilities, programs or operations of the Department, or which

draws substuntially on official data or ideas which have not become ‘
part of the body of public information. Further, in this regard, no

employee shall engage, with or without compensation, in teaching,

lecturing, or writing that is dependent on information obtained as

a result of his Government 'employment except when that information has

been made available to the general public or when the Attorney General )
gives written authorization for the use of nonpublic information . ™
on the basis that such use is in the public interest (see also

Iteri c below).

Bureau officials or other employees who speak or otherwise represent
the FBI at conferences, training sessions, banquetsy meetings and
similar affairs given 'by outside groups are in official duty status

‘when making such appearances and are entitled to claim payment through

the Bureau for travel, subsistence, or other reimbursable expenses
incurred. Any payments offered by sponsoring groups to such officials
or employees,as reimbursement for such expenses should be declined
{seec also Item ¢ below).
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Employees should not solicit contributions from other employees
for gifts to official superiors nor may an official superior
accept-gifts from other employees.
Monetary Matters and Financial Dealings
An employee who is an official superior may not borrow money
from or give or receive endorsements of promissory notes of
other employees working under him or of lesser rank.

All employees must meet their financial obligations and, in addition,
are expected to abide by, the laws of the We S: and of the several

states with respect to filing proper tax statements. Any controversy
arising with taxing authorities must be brought to the attention of

the Bureau immediately. Although employees will not be required to

pay unjustified clainms, theseé matters should be cesolved with reasonable
promptneéss. In-this respect it should be noted that the U. S.

Internal Reventie Service may attach salaries of Federal employees who
refuse to pay delinquent taxes.

No employee shall use his Government employment (a) for a purpose that
is br gives the appearance of being motivated by the desire of private
gain for himself or any other person, or (b) tu coerce, or give the

appearance of coercing, a persen to provide a financial benefit to the

. empluyee or any pthgr persone.

An employee shall not participate in any transaction concerning

" purchase or sale of corporate stocks or bonds or of commodities-for

speculative purpeses as distinguished from bona fide investment
purposes; nor shall any emplayee use, for the financial gain of

himself or another person, or make any other improper use pf, whether
by direct action on his part or by counsel, recommendation, or
suggestion to another person, information which comes to the employee
by reason of his status as an employee and whigh has not become part of
the bedy of public information. Further, no empioyee shall make
investments (a) in enterprises which, it is reasonable to believe, will
be involved in decisions to be made by him, (b) on the basis of
information which comes to notice as the result of his employee stdtus
and which has not becone part of the body of public information, or

(c) which arée reasonably likely to create any conflict in the proper
discharge of his official duties.

Employees must have sufficient funds at all times for curzent travel.
No employee shall accept free transportation for official or unofficial
purposes when the offer of such transportation might reasonably be
interpreted as an attempt to affect his impartiality. He shall not
solicit or accept, for himself or any other person, directly or
indirectly, any gift, favor, entertainment, loan, or any other thing of
monetary value from a person who has or is seeking contractual or

other business or financial relations with the Department, is engaged
either as a plincipal or attornmey in proceedings bLefore the Department
or in court proceedings in which the U. S. is an advegrs@ pagty, or

has interests that may be substantially afflected by the performance

or nonperformance of his official duties. This prohibition does not,
however, prevent: (a) solicitation or acceptance of anything from a
friend, patent, spouse, child, or other tlose relative when the ,
éircumstances make it clear that the motivation is a persondl or family
relationship;  (b) acceptance of food and refreshments of nominal value
on infrequent occasions in the 9rdivary course of a luncheon or dinneg
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meeting or other mectings; (¢) acceptance of loans from financial
_institutions on customary terms for normal and ordinary activities such
as home mortgage loans; (¢) receipt of penuine reimbursement, unless
prohibited by law, for actual expenses for travel and such other
necessary subsisteénce for which no Government reimburscment is made

and provided the reimbursement is not cxcessive and employee is not
traveling on official business under Burcau orders; (e) acceptance of
an award for a meritorious public contribution or achievemente.,

Fajlure on the part of an employee without good reason and in proper

* and timely manner to honor debts acknowledged by him to be valid or
reduced to judgment by a court or to make or adhere to satisfactory
arrangements for settlement thexeof may be cause for disciplinary action.

Administrative Matters ° R
(1) Present Employees ' . .
Recommendations for the promotion of any employee shall come only
from the official superior of the employee. This procedure shall
‘be .followed, too, concerning any recommendations tending to .
initiate, retard, or rescind any order or administrative action
of the Bureau. Failure to abide by these regulations will
result in severe administrative action as well as possible
removal from the service. - .

*

No employee is to be advised of any pending, contemplated, or
: recommended personnel action (promotion, reassignment, transfer,
commendation, incentive award, disciplinary action, and the like)
until action thereon has been taken and he is officially notilied.
In this regard it should be.understood by all employees that-the
matter of promotions, demotions, transfers, and any other similar
official personnel action must be decided solely on the merits
of the individual case. The welfare of the Bureau must take
precedence over desires and convenience of the employee involved,
particylarly with respect to transfers of investigative personnel
who are expected to be available for service wherever the needs of
the Byreau may require their assignment. Any attempt, either
directly or indirectly, to bring outside influence to bear on the
Bureau to promote, rescind, or alter official actions in any
manner is contrary to the above-stated policy.

.

(2) Former Employees . ‘
Under no circumstances should any Special A i

Y hou!l gent in Charge or
other FBI personnel become involved:in any matter direc%ly or
indirectly concerning a present or former employee who has been
arrested or is otherwise in difficulty with a law enforcement
agency; nor should any Dureau employee attempt to mitigate the
action of any arresting officer, agency, or prosecuting officer,
or in any way try to mipimize publicity concerning such employee
or fogycr employee orf;nc;dent. Any incidents of this nature
regarding present or former employees should be
immediately to the Bureau.. poy " repoxted‘

. . .
Emp}oyégs must hot vouch for any person or give testimonials
affidavits, or letters of recommendation for anyone without 5riot
queuu approval except that SACs or division heads may 5pprove
letters of recommendation pkcpqred by employces in their offices
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. concerning individuals who dre not present Or former empléyees
of the FBI. However, employees preparing such letters should
state therein that any recommendation is based on the personal
knowledge of the writer and should not be construed-as an official
endorsement or recommendation of the FBI. All other letiers
should be sent to the Bureau for approval. (See Part I, Section 16,
Subsection O, for detailed instructions concerning inquiries,
including those from duly aceredited investigators.)

Investigative Operations

Employees should not conduct J01nt investigatioiis with othér Bureau
personnel without offxc;al permission; when such joint operation ig
Jjustified, required (as in certain civil rights cases) or desirable
(as, for exawple, in sensitive or security-type interviews), the
appropriate supervisor may give permission for Agents of his squad

to work together. If the circumstances require Agents from different
squads to work jointly, approval must be obtained from each squad
supcrv;sor whose personnel are involved. In a resident.agency, such
permission must be secured from the senior resident Agent: When
employees receive such permission, they should show the joint
investigation on their #3 cards end daily reports {when such daily
reports are required) by showing the name of the other Agent or Agents
and the file number of the case. Approval of #3 cards and daily
reports by the supervisors and senior resident Agent shall signify
that such permission was grarnted by them.

An Agent, whether assigned to a resident agency or the field office
headquarters city is not to visit his home during official working
hodrs without specific supervisory approval. Any such visit and
reasons therefor must be clearly shown on his #3 card and daily
report when prepared.

Employees must not participate 1ndzscrlm1nately in matters w;th

tocal law enforcement officers where no PBI jurisdiction éxisis. Furthér,
they must tactfully decline to witness signed statements obtained by
‘local law enforcement officers where no FBI jurisdiction is involved.

In addition, no one other than persons of ficially conngcted with an
investigation or whose services are needed, should be permitted to
accompany our personnel on an lnvestlgatloﬁ. In this regard, prlor
{saC)authority is necessasy. for members of law enforcement agencies

to accompany Agents during the course of security-type investigations.

Outside Employment .

(1)  In addition to Bureay Employment.
Employees shall not engage in other work, employment; occupatxon,
professxon business, or partnershxp without receiving prior
Bureau approval. Thxs rule applies whether the outside employment
is self-employment or employment by a third party. No Special -
Agent is tosact as a salesman in the commercial sense. Any case
of doubt should be referred to the Bureau for decision (See
_Part I, Section 16G, of this manual for further details).
Furthe;more, non employee, even though hav;ng Burean approval to
engage in patt—tlme outside employment in a sales capacity, may solicit

-y
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busfhess on Bureau premises at any time, whether during the
workday or on his own time before or after working hours or
duzing lunch or rest perieds, 1In no case may Bureau premises
by used for storage or display of merchandise.

(2) [Seeking of Other Full-Time Employment
If it comes to the attention of supekvisory persorinel that an
employee is seeking other employment, the employee is to be
interviewed to determine the circumstances surrounding such action.
In the interest of good personnel management, the interview of the
employée should be conducted with the inteantion of reversing
unfavorable trends and correcting any problem areas should it

,be evident that such is the case.]

g+ Active Participation in Military Reserve or National Guard Units
(Ready Reserve Status)
According to Department of Defense directive 1200.7, heads of
Federal agencies should: :
(1) Make determinations identifying key agency positions and key
v personnel occupying such positions.
(2) Take the necessary action to assure that agency key employees
« holding key positions are not permitted to hold conflicting
mobilization assignments with military Ready Reserve. -If
employees are permitted to hold conflicting mobilization
assignments, the agency's emergency operating capabilities
may be seriously eroded, which is’ contrary to the purpose
and intent of preparedness planning.

Due to .the key Federal employee status of Special Agents and certain
clerical personnel, a request is made of the appropriate branch of
military, when such a position is reached, and when applicable,

that the key employee be reassigned from an active or ready reserve
to the Standby Reserve, or discharged from Reserve or National Guard
obligation. Due to availability requirements of Bureau Special
Agents and in order to permit adequate contingency planning in the
event of an emergency which might necessitate the mobilization of the
Ready Reserve Unit, Bureau-policy precludes any Special Agent orc
other designated key Federal employee from enlisting, reenlisting, or
reactivating into an active or Ready Reserve Unit without prior
Bureau approval, )

. Political Activities

In general, Bureau employees are prohibited from engaging in any form of
political activity except the right to vote. They should avoid any
undertakings which may have any tinge of a political nature or which
could be construed to indicate the FBI favors any political party. If
any doubt exists, prior Bureau approval must be obtained. No advertise-
ments supporting any candidate for public office or for any unauthorized
purpose may be placed on sfficial cars or Gevernment property.
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Under the Subversive Activities Control Act of 1950, it is wunlawful for:

a) any member of the Communist Party of the United States of America to
hold any noneleciive office or employment under the U. S« or, in seeking,
accepting, or holding any nonelective office or employment under the
U. S., to conceal or fail to disclose the fact that he is a member of
such organization; (b) any officer or employee of the U. S« to contribute
funds, or segvices to the Communist Party, USA, or to advise, counsel, or
-urge any person known to him to be a member of such organization to
perform or omit to perform any act if such act or omission would violute
any provision of the Subversive Activities Coptrol Act of 19503 (c) any
Federal officer or employee to disclose classified security information to
an individual he knows or has reason to believe is a member of the
Communist Party, USA, is an offense punishable by fine of not more than
$10,000, imprisomment for not more than 10 years, or both. Upon convic-
tion of such offense, the officer or employee becomes thereafter ineligible
to hold any office or place of honor, profit or trust created by the
Constitution or laws of the U. S. (See also Bureau rule on disclosure of
information set out in Section’i, B, 2, below, and regulations set out in
Part II, Section 4M,[4i,]of this manual.on disclosure of classified
security information). B

CONFIDENTIAL NATURE OF FBI OPERATIONS .

1. Employees must afford confidential orders involving special assignments
and; in some instances, transfers appropriate secrecy in accordance with
the exigencies thereof. Should there be any doubt in these matters, the
‘advice of the SAC or ASAC should be soughts’

2. Employées are required to keep strictly confidential all information
secured in their official capacity. Failure to abide by this provision
violates Department of Justice regulations-and may violate certain
statutes providing severe penalties. (See also Section 1, item A, 2 and 5,
above and regulations set out in Part II, Section 4M,[41,10f this manual
on disclosure of classified security information).

3. . Employees are directed to refrain from expressing either orally or in
writing, except to official superiors, any opinion bearing upon the
refficiency or standing of former or present employees of the Bureau.
Individuals making’ these inquiries shall be advised of this rule and
referred to FBI Headquarters. for such information; FBI Headquarters
should be apprised in advance, if possible, of any inquiries of this
natures

PRIVACY ACT OF 1974 2 i

According to the Privacy Act of 1974, it is necessary for each agency that
maintains a system of records to inform each individual whom it asks to .
supply information the authority which allows the solicitation of information,
the purposes and uses to be made of that information, and the effects on

that individual if he does not provide this information. XEach applicant for
employment with the FBI is furnished Form FD-481 which accompanies our Ap=-
plication for Employment. This form contains the FBI authority to conduct
personnel investigations pursuant to Title 28, Part O, subpart P, paragraph
0.85, Code of Fedenal Regulations, the reasons and uses of the solicitation
of information which was to determine the suitability for employment, and
willfully making a false statement or concealing a .matesial fact would be

the basis for dismissal if an applicant received am appointment. In ad-
dition to the above, each employee should be aware that he or she may be

_ asked to furnish information concerning themselves by completing various

forms during their ténure with the Bureau in order for the Bureau to carry’
out its many administrative duties and responsibilities.

ALl employees are expected to abide by the standards of conduct set forth in
Departmental Order 350-65 and ritles and regulations of the FBI pursuvant
to the above-méntioned authority set forth in the Code of Federal Regulationse
) . . Ie)
. N i
i
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[
According to these regulations, investigations will be conducted in connection
with violations of the standards which will include the interview of the em-
ployee involved. If an employee refuses to cooperate during an interview
regarding work-related matters, that employee could be disciplined for insub-
ordination. Should an employee decline to furnish information relating to
other activities, he or she could be subjected to administrative action being
taken without the benefit of having furnished a personal explanation, Ad-~
ministrative action will be based on the activity and not on employee's failure
to provide an explanation. - Failure by an employee to follow all regulations
will result in appropriate disciplinary action including possible dismissal.

The Privacy Act’ of 1974 sets forth the following provisions which you should
be aware of regarding criminal penalties which may be imposed under certain
circumstances:

(i)(1) Criminal Penalties. Any officer or employee of an agency, who by
virtue of his cmployment or official position, has possession of, or access
to, apency records which contain individually identifiable information the
disclosure of which is prohibited by this section or by rules or regulations
established thereunder, and who knowing that disclosure of the specific
material is so prohibited, willfully discloses the material in any manner to
any person or agency not entitled to receive it, shall be guilty of a mis-
demeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who witlfully maintains a system

‘of records without meeting the notice requirements of subsection (e) (4)

of ihis -section shall be guilty of a misdemeanor and fined not more than $5,000.
(3) Any person who knowingly and willfully requests or obtains any record
concerning an individual from an agency under false pretenses shall be guilty

of a misdemeanor and fined not more than $5,000.

INTELLIGENCE OVERSIGHT BOARD

The President by Bxecutive Order 11905 of February 18, 1976, established the
Intelligence Oversight Board. The Board, composed of three members appoint-
ed by the President from outside the Government, is charged with reviewing
activities of the Intelligence Community that raise questions of legality

or propriety. The activities to be reviewed by the Board are those con-
ducted by the Intelligence Community as part of Government business. With
respect to the FBI, activities to be reviewed by the Board are those con-
ducted under Section 4 of Executive Order 11905 relating to foreign
intelligence and counterintelligence. 1In this regard, the Board will
receive and consider reports from Inspectors General and General Counsels of
the Intelligence Community concerning activities that raise questions of
legality or propriety._ 1In thie FBI the Inspector General is the Assistant
Director,[Planning and)Inspection Division, and the General Counsel is the
Assistant Director, Legal Counsel Division. It is important to emphasize
that the Board is not to review illegal or improper personal activities of
Government employeee.

Pursuant to provisions of the Executive Order, each cmployee is instructed
to cooperate fully with the Intelligence Oversight Board. Further, the
Intelligence Oversight,Board has advised that the Executive Order does

not explicitly establish a system by which employees of the Intelligence
Community would report to the Board. The Board was not established as a
substitute for the FBI's nocmal procedures for receiving cemplaints and
allegations from employees. Nonetheless, the President has made it clear
that he expects the Board to accept information from individual employees
which falls within the Board's jurisdiction. Although the Board does not
feel an obligation to investigate all allegations received, it will, as it
deens appropriate, follow up on serious allegations received from employees
bearing on activities conducted by the Intelligence Community as part of
Government business. Accordingly, although only a fraction of the Bureau's
work relates to foreign intelligence and counterintelligence, employees

are advised that with respect to foreign intelligence and counterintelligence
they do have the ability to report directly to the Board on matters coming
within its purview.

Jf
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SURVEY OF DEPARTMENTAL
INTERNAL INSPECTION UNITS.

INTRODUCTION

The Internal Audit Staff, 0ffice of Management
and Finance (OMF), has sompleted a survey of the
investigation units, or comparable units, in six
agencies of the Department of Justice (D0OJ). The
six agencies are Drug Enforcement Administration (DEA),
Federal Bureau of Investigation (FBI), United States *
Marshals Service (USi1S), Immigration and Haturalization
Sexvice (INS), Bureau of Prisons (BOP), .and the Law
Enforcement Assistance Administration (LEAA).

The Office of Professional Responsibility (OFR)
in DOJ is required by 28 CFR Section 0.39 a(f)(4)
to submit to the Attorney General an annual report
reviewing and evaluating the activities of internal -
inspection uwnits within the Department, OPR, by
memorandum dated Octaber 8§, 1976, requested the six
agencigs to subuit veports teviewing and evaluating
their internal inspection units, The reports were to
cover the period October 1, 1973, through September 30,
1976, The memorandum recommended that the Internal
Audit Staff review the submission of each agency to
monitor their accuracy and completeness. In addition,
OPR asked ther Internal Audit Staff to evaluate the need
for periodic reports from the agencies to OPR and the
content of such reports. .

The survey included review of the reports
submitted by each agency, review of policies and
procedures of the Department and of each agency
concerning standards of conduct and employee
integrity, discussion with the representatives of
each agency respensible for the internal investigations,
and a review of some case files and information systems.

This is the first time that OPR has requested
this type of information: The information systems -
in the six agencies were pot designed to capture all %
of the information requested. Because of the lack of
adequate information systems and time constraints, test
checks of case files and information systems were minimal.
However, the test checks conducted indicate that the data
reported by the agencies are reasonably complete and

accurate,
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SUMMARY OF RECOMMENDATIONS

In order for OPR to meet their responsibkility
to the Attorney General, we recommend that:

1. OPR consider having serious nonsupervisoxry
) misconduct investigations included in the
reports. (Page 11)

Z.W OPR issue guidelines:

a. Defining the term 'supervisory-level <
employees" for OPR repoxrting purposes.

b. Defining the classes of misconduct ,
included in the term "integrity." . "~

¢, Outlining the content of information to
be included in monthly and annual reports
< from agencies. (Page 11)
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INTERNAL INVESTIGATION UNITS

Each agency coverad by ‘this survey has established
its own system for investigating allegations of mis~ .
conduct made against their employees. The total nugbex
of employees in- each agency and the number of investiga~
tors assigned to the 1nte*nal 1nvest1gatlon functlon
are:

Total Investigatots
Employees . Assipned
DEA 4,068 51
o .
FBL 19,994 5
USMS 2,196 6
N8 9,669 - " 15
BOP 8,740 - 0
LEAA 889 | 3

The number of investigators assigrned to an
internal investigation unit is augmented in some
agencies, The FBI and INS used field personnel to
investigate some allegations of misconduct and BOP-
has field personnel or ad hoc committees conduct
all dits dinvestigations. A synopsis of the organization
and operation of the internal investigation function
of each agency illustrates the dxvergent approach
used in each agency.

DRUG ENFORCEMENT ADMINISTRATION

The internal investigation funcéction of DEA is in
the 0ffice of Internal Security (I18),  This office
is responsible for all security and internal inspec-
tion matters within DEA. ' The office consists of a
group at Headquar¢ers and personnel stationed at six
field offices. Each field office has’ Jurlsdlctlonal
responsibility for two or more DEA regions. The field
offices are located separate and apart from other DEA
facilities and are not dependent on them for administra-
tive support. - The Headquarters group is divided inte.
three divisions, with the Dperatlons Division being
responSLble for integrity investigations and unannounced
inspections of all DEA facilities.

-3 - oy
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The Operations Division is the control point fox-
all integrity investigations and unannounced inspec-
tions. All allegations of misconduct concerning
integrity are reported to this division. Allegations
‘received that require investigation are assigned a
case number and sent to the field office for
1nvesL1gatlon. The investigation is conducted by
personnel in the field office and when completed, the
case file is sent to the Operations Division for
review. The case file is reviewed by employees in
the Operations Division, Legal Counsel, and Personnel.
At any stage of the review process, the case may be
returned to the field for additional investigation.

The investigators serve as fact finders and they:
do not draw conclusions or make recommendations in
their reports. The Personnel Section analyzes the
case file, delineates the charges, if any, and provides
information on the range of penalties that may be
administered by the official responsible for the
employee charged with misconduct. The responsible
official determines the penalty and issues a letter
of proposed action to the concerned employee. When
personnel in the IS receive a copy of the proposed
action, they close their case file,

The IS has recently initiated a 60-day time frame
for completing an-investigation. The time period
includes investigation, the review process, and issuance
of the letter of proposed action. The purpose of the
time frame is to ensure that prompt action ‘is taken on
all allegations. It is not intended to encourage
quantity at the expense of quality. O0fficials of the
IS believe that between 70 and 90 percent of their
investigations can be completed within the 60-day
time frame without sacrificing quality.

FEDERAL BUREAU OF INVESTIGATION

In a recent xreorganization, the FBI established the
Planning and Inspection Division. The 0ffice of
Professional Responsibility (OPR), which started
functioning in October 1976, is one of three offices
that make up the Division. This office is responsible
for investigating all allegations against employees
concerning criminality, moral turpltude and serious
mlsconduct. )
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Allepgations against FBI Headquarters officials,
Special Agents in Charye (SAC's), Assistant Special
Apents in Charge (ASAG's) and Legal Attaches will
normally be investigated by the FBI-OPR staff.
Allegations against othexr FBL employeés will normally
be refexred to the appropriate dssistant Directors,
SAC's or Legal Attaches foxr prompt 1nvestlgatlon and
the FRI-OPR will monitor the progress of these investi-
gations. The investigators develop and report facts

. concerning the allegdations and draw a conclusion on
whether action should or should not be taken in the case. -

The investigators do not recommend what actlon should
be taken.

The completed case is reviewed by the Chief, FBI-OPR,
and will be returned to the field or the FBI-OFR ‘
investigator if the Chief feels that additional investi~
gation is necessary. After the case is approved by the
Chief, FBI-OPR, it goes to the Assistant ‘Director,
Planning and Inspection Division, for his approval and
then to the Finance and Personnel Division. The Fihance
and Personnel Division initiates whatever dlsc1p11hary
action they feel is appropriate, TFBI-0OPR closes the
case when they receive a copy of the final action from
the Finance and Personnel Division.

The FBI has not established a time frame foxr
completing an-investigation of alleged employee R
mlscondac_, however, thg FBI-OPR monitors all investi-
gations aud takes follow-up.action if they are not
promptly investigated.

The FBI-OPR has two additional functions. They -
are to maintain liaison with the Office of Profesgsional
Responsibility, U.S. Department of Justice, and to
monitor disciplinary action taken concexning all
employees of the FBI. This monitoring function covers
disciplinary action taken as a result of investigative
substantive delinquencies, personal misconduct matters
and work~-related deficiencies. The purpose of the
monitoring function is to attempt to standardize disci-
plinary action initiated by the Finance and Personnel’’
Division.. The FBI-OPR will review the disciplinary
actions and inform the Director if they find that
disciplinary action is too harsh.or too 11ght for
certain offenses.

\x'/
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Prior to the reorganization, integrity investigations
and unammounced inspections were conducted by the
Inspection Division. The reoxganizavion separated
these functions. Unannounced inspections have been
eliminated. Announced inspections are now conducted
by the Office of Inspection.

The period covered by the annual report to be sent
to the Attorney General actually preceded the FBI reorganilza-
tion. During the report period, allegations of misconduct
were received in the Administrative Division. The -
Administrative Division referred the matter to either
the SAC or the Inspection Division for investigation.
When theé investigation was completed, it was returned to
the Administrative Division and disciplinary action, if
necessary, would be initiated. No centralized records
of disciplinary actions were maintained. Thus, the FBI
was not able to provide information on disciplinary
actions in its annual report.

UNITED STATES MARSHALS SERVICE

- The Internal Inspection Unit (IIU) of the USMS
is 'responsible for investigating allegatlons of
misconduct against USMS employees. The unit is
located in USMS Headquarters and does not have field
offices. There is, however, a deputy in the Northern
District of Illinois with investigative experience
who is utlllzed when needed.

Allegatlons of misconduct are received in the ITU,
The ITU refers a small number of allegations (about
2 or 3 percent) to the regional offices for investiga-
tion. The allegations referred to the regions concern
matters that are minor in nature. The remainder of
the allegations are investigated by the IIU staff.

The investigators serve as fact finders and do
not draw conclusions or make recommendations. The
Chief, IIU, reviews all investigative case files to
assure. completeness. When satisfied that the
investigation is complete, .the Chief, IIU, forwards
the case file to the Deputy Director for his review
and approval. .The case file then goes to the .
Personnel and Training Section, Employees of the
Personnel and Training Section review the case file,
determine which charges, if any, are founded and
establish what penalties should be administered., The
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case is then sent to the appropriate Regional Directox
for action. IIU closes theixr case file when the -
Deputy Director approves the case.

No time frame has been established for completing
an investigation. THe Chief, IIU, believes it would
be difficult to establish a time frame because of the
different nature and complexity of each allegation.

He believes that most of their investigations requxted
about 5 man-~days to complete.

The USMS does not have investigator (GS-1811)
positions except for those in ITIU. Positions in the
IIU have been filled by deputies with prior investi-
gative experience. All of the nwestlgators have had
1nvest1gat1ve training.

TMMIGRATION AND NATURALIZATION SERVICE ~ NE
The Qffice of Internal Investigation (OII) is
responsible for investigating allegations of misconduct
made against INS employees. The bulk of the OLT office

staff is located in Headquarters, but three
investigators dre located at the Westernm Regional
Office,

Allegations of misconduct are received at OIT
Headquarters.  Allegatrions against hlgh ranking
officials and-serious allegaticons against all employees
are investigated by OII. Allegations of a minor nature
are referved to the four regional offices for investigdtion.
The Regional Director assigns an investigator from within
the region to comduct the investigation. OII monitoxs
the cases ‘and receives a copy of the investigative report
for review before any adverse or disciplinary action is
initiated. .

Cases 1nvest1gated by the 0II staff are under‘the

direct supervision of.the Chief, OII, who reviews all

case files for completeness. After review by the Chief,

011, the case is forwarded to Personnel. ' If the’ charges

are founded, a three wember panel is established to

determine the disciplinary or adverse action. OII

closes their case flle when it is approved by the

Chief, OIL. . o ;
The investigators serve as fact finders and,

in addition, they reach conclusions in theix reports <

as to whether or not the allegations are founded.

>
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No time limit has been established for completing.
an investigation,. The Chief, 0II, stated that as long
as his investigators are following good leads, he does
not woxrry about the time spent on the investigation,
All investigations of allegations of misconduct are

" approached as possible criminal violations and are

presented to a U;S. Attorney for his determination
on whethex prosecution is warranted.

BUREAU OF PRISONS

The BOP does mot have a unit for investigating
allegations of misconduct against employees. Allega-

-tions of misconduct are normally handled by a Warden
-who will appoint someone to conduct the investigation.

Allegations against Associate Wardens or higher level
officials are referred to Headquarters. The Director
will appoint a board of inquiry to investigate these
allegations.

No distinction is made in the reporting of integrity
matters and administrative matters. Many of the
allegations in BOP concern possible violation of criminal
statutes and are refexrred to the FBI for investigation.
Reports of the FBL investigations are sent to the Director
and subsequently forwarded to the Regional Director for
action. .

BOP has an Inmate Grievance Procedure that
allows inmates to have their grievances investigated.
The grievance is investigated at the logal level and
the determination made at the local level can be )
appedled to Headquarters for review. Inmate complaints
against correctional officers are handled under thisg

. procedure.

Personnel specialists are assigned to each region
and initiate disciplinary or adverse actions in the
regions when allegations are founded. The Labor
Management Relations Section in Headquarters has
recently begun receiving a Quarterly Report from the
regions on disciplinary actions. Case files are maintained
in the field on matters in which disciplinary actions
are initiated. In cases where adverse actions are
initiated, parts or all of the case file are sent to
Headquartexrs. BOP officials stated that their reporting
system needs to be improved, however, they do not feel
that they need an internal investigation unit.
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LAW ENFORCEMENT ASSISTANCE ADMIHISTRATION

The 0ffice of Audit and Inspection (0AI) in
LEAA is charged with responsibility for investigating
allegations of misconduct by LEAA employees. They
are also responsible for investigation of allegatlons
of possible fund misuse, criminal aetivity or conflict
of interest against recipients of LEAA funding. This
latter responsibility generates nearly all of 0Al's
vorkload. At the present time, all 130 investigationg
being conducted concern reclplents of LEAA funds.

OAT investigates allegatlons concernlng possmbla\
criminal misconduct or integrity matters., Administra-
tive matters are the responsxblllty of management.

The investigators serve as fact finders and do
not draw conclusions or make recommendations. Case
files are reviewed by the Assistant Administrator, .
0AL, and forwarded to the General Counsel for review.
The case file ig then sent to officials in the Personnel,
Division for initiation of disciplinary or adverse
action, if warranted

- e

In all agencies when an allegation or subsequent
investigation:discloses potential violation of eriminal
statutes, the investigating agency will refer the matter
to the agency having jurisdiction over the criminal
statute. That agency c¢an accept the matter for investiga~
tion or defer to the referring agency. - These matters
will also be presented to ‘the U.S. Attorney for his
consideration of criminal prosecutlon.
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FINDINGS AND RECOMMENDATIONS

NEED FOR INTERNAL AUDIT

The Department of Justice has been publicly
criticized about its handling of internal investiga-
tions of allegations of misconduct. Before formation
of the OPR, each agency in the Department conducted
internal investigations with little or no review or
supervision from the Department. Thus, the Attorney
General had little knowledge of the adequacy or
effectiveness of internal inspection units in the
agencies. - &

The OPR was established by the Attorney General
to oversee the internal inspection activities of the
Department. One function assigned to OPR is to,
"Submit recommendations to the Aftorney General and
the Deputy Attorney Geheral on the need for changes
in‘policies or procedures that become evident during
the course of his inquiries.

™

Since its formation, OPR has been:primarily
concerned with overseeing the investigation of
specific allegations of misconduct and has not had
the opportunity to study the organization, adequacy
or effectiveness of internal investigation units in
the Department. The synopsis of intermal investiga-~

© tion units in the six agencies presented earlier im

this report shows that differences exist in the
organization and operation of the wvarious units within
the Department., Two of the agencies, DFA and FBI,

have recently reorganized their internal investigation
units and one agency, BOP, does not have a unit charged
with thils responsibility.

In order for OPR to fmeet its responsibility to

submit recommendations to the Attorney General on .
the need for'changes in policies or procedures, an
evaluation of the organization, adequacy, and
effectiveness of the internal investigation function in
all six agencies is needed. Accordingly, the IAS will
. coordinate with OPR to establish a schedule for conducting

audits of the internal inspection function of each agency ;)
of the Department.

-~ 10 -~
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NEED FOR OPR REPORTING SYSTEM

OPR is required to submit an annual report to the
Attorney CGeneral (28 CFR 0.39a(f){4)). To prepare its
first report, OPR requested each agency to submit a
report reviewing the agency's internal investigation
activities for the year. To assist OPR in preparlng
future reports.and in monLLorlng agency integrity )
investigations, a veporting system is needed to provide
OPR with data on eauh agency's activities during the ..
year.,

r"z

Supervi¥ory Level--Seriousness of Allegations

The October 8, 1976, memorandum requested that
agency reports include a summary of all misconduct
allegations made against supervisory-level oxr above
personnel. .

P

The auditors believe there may be instances that
. OPR would want reported even though the employees did
not meet the supervisoxry definition. .For example, DEA
has informally initiated the practice of immediately
informing the Administrator when certain types of
allegations are received, The allegations include
(1) any shooting incident, (2) criminal activity by
DEA employees, and (3) those involwing notoriety or
great publicity. The purpouse of this DEA practice is
to inform the Administrator of significant allegations
of misconduct.

The OPR should consider having investigations of
certain enunciated types of allegations of misconduct
included in the reporting system in addition to
sumnaries of investigations of allegations against
high level employees.

Supervisory Personnel. : ’

The October 8, 1976 OPR memorandum to the agencies
requested that the repo¥rt "1nclude a brief summary of
all misconduct allegations * * %

(, ‘ Some confusion existed among the agencias over the
definition of supervisor. FEach agency has a diffexrent
organization and grade structure--supervisory positions
.in some organizations begin at higher grade levels than

¢ in other organizations. In addition, the grade structure

- 11 -
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of supervisory positions for professional personnel and
clerical personnel often differ. Discussions were held
with representatives of the agencies in an attempt to
define the term ''supervisor" for use in preparing the
first report, . )

The OPR needs to issue guidelines clearly defining
the term "Supervisory-level employees' so that all
agencies include the proper information in their
- future reports.

Integrity v. Administrative Matters

Th& OPR is concerned with allegations of misconduct
that involve matters of integrity rather than matters
that are administrative in nature. Each of the six
agencies makes some distinction between integrity and
administrative matters. Only DEA, however, has a
detailed listing of the classes of misconduct that
should be reported to the Office of Internal Security
as integrity matters., To ensure that all agencies are
reporting comparable information, and that all agency
employees know what classes of misconduct to report,
OPR needs to issue guidelines defining the classes of
misconduct allegations to be included under integrity
and reported,

Periodic Reports

The October’ 8, 1976, memorandum from OPR to the
six agencies outlined the information to be included in
the report.  Some of the information requested by OPR
was not readily retrievable from the agencies'
information systems. The agencies did, however, supply
the information requested to the extent possible, and
have agreed to modify their information system to
capture the data needed for future reports.

OPR has been receiving monthly reports from FBI
and INS and has recently requested a similar report
from DEA. These reports contain a brief description
of the allegation, the position of the alleged offender,
and the status of the matter, INS also includes a
brief summary of the investigation.

- 12 - .
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To ensure that OPR receives sufficient information
to monitor allegations of misconduet in. the Department,
a reporting system including monthly reports and an
annual report is needed. The reports should include
statistical data to allow monitoring of the number of
allegations and narrative information on allegations
against high-level officials or serious matters.

The exact format and content of the reports will
depend on the amount of information OPR wishes to
accumulate. However, the monthly reports for each
agency should include:

UF'

1. The number of cases opened and closed during
.the period, cases’ in progress at the end of the
period, and the number of allegations found to
be without a substantial factual basis.

2. An entry for each allegation against supervisory-
.- level and above officials including the agency

- file number, the position of the alleged - ¢
offender, a description of the allegation, and
the status of the case. .

The annual report should include:

1. A description of any significant structural
or policy changes in the inspection unit
during the year.

2. The nuwber of employees in the unit.

3. Copies of any changes in proceduies implemented
during the year,

4, A brief summary of all misconduct allegations
(without mentioning the name of the individual
accused) made against supervisory-level or .,
above personnel that were found to have a
substantial factual basis, and a brief
description of how the matter was disposed of.

5. Statistical information for the year on the
number of cases opened, number of cases closed,
cases in progress, and number of cases found not
to have a substantial factual basis. :

- 13 =




228

Guidelines outlining the content of the reporting
system should be issued as expeditiously as possible
so that the agencies may modify their information
systems to capture the necessary data, :

Recommendations

To enable OPR to receive the information needed
to monitor internal investigation activities and
prepare future annual reports, the auditors recommend
that OPR consider having serious nonsupervisory
misconduct investigations included in the reports
and that' OPR issue guidelines:

1. Defining the term "supervisory-level employces”
for OPR report purposes.

2. Defining the classes of misconduct included in
the term "integrity." '

3. Outlining the content of information to be
included in monthly and annual reports from
agencies.

- 14 =
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Arpenprx 5.—LEerrer or May 9, 1977, Froy Arrorvey GENERAL BELL
ConcerNiNg REPORTING REQUIREMENTS OF JUSTICE DEPARTMENT

Orper EstasrisaiNe OFFICE OF PROFESSIONAL RESPONSIBILITY

“
DATE)
nopLy 1o

AVINOF:

SUDJEGTY

o

URITED STAVES GOVERNMENT

Wave W - lmemorcmdum

QPR

Reporting Requirements of Departmental Order Establishing
the Office of Professional Responsibility

lleads of All Offices, Boards,Bureaus and Divisions
All United States Attorneys

The Department's Office of Professional Responsibility
was created to oversece investigations of allegations of .
misconduct by Department of Justice cmployees. As head of
that Office, the Counsel's function is to ehsure that
Departmontal employces continue to perform their duties

in accord with the professional standards expected of the
Nation's principal law enforcement agency. The Office is
responsible for reviewing allegations against Departmentals .
employees involving violations of law, Departmental regula- -
tions, or Departmental standards of conduct. To this end,
the Office of Professicnal Responsibility serves as a
special review and advisory body, reporting directly to

the Attorney General or, in appropriate cases, to the

Deputy Attorney General or the Solicitor General. See

§0.39 et seq., Departmental Order No. 635-75, 40 Fed. Reg.
58,643“T1§7%). For this Office to perTﬂrm it$ function
properly, it mist be notified promptly!whanever someone
makes an allegation of serious misconduct against any
employee of the Depdrtment. N o

Section 0.39a(£)(1) :and (2) ¢f +¥e Department Regula-
tions require the Counsgl to submit to the Attorney General
and the Deputy Attorney General “an immediate report’
concerning any matter which appears to involve a violation
(1) of law, or (2) of Departmental regulations or orders,
or applicable standards of conduct which ''should be brought
to the attention of'a higher official". Section 0.39a(f){3)
requires the Counsel to submit a monthly report summarizimg
the matters under the Counsel's review,

1 0

I wish to remind you that it is your responsibility -~
to inform the Counsel on Professional Responsibility of all
such allegations which come to your attention and to adiiss

(229)
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l .

him when inquiries into these allcgations have 'been complcted.
In addition, the internal inspection units of the Department
»(sr where there are no such specific units, any units or
offices discharging comparable duties) should continuerto
submit monthly reports to the Counsel detsiling the status
-*and results of their current inyestigations.

Griffin B..Bell : ‘
Attorney General

o e
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ArpENDIX 6 ——Lm'rm OF A.UGUST 15, 1977, From FBI Dizucror CLAR-
evce M. KrLrey, REsPONDING TO QUEST.[OVS FOR THE RECORD From
Jony 27 HEARING

OFTIGE OF Ty PIRRETOR ) . é

UNITED STATES DEPARTMENT OF .TUSTICE

' FEDERAL BUREAU OF inN VESTIGATION

‘msnm'c'ron. D.C. 0535 . v
August 15, 1977
“ ., BY LIATSOH

Honorable Richardson Preyer

Chairman

Subcommittee on Govérnment Informatlon
and Individual Rights~

House Committee on Government QOperations

United States House of Representatives

Washington, D. C. 70315 .

Dear Chalrman Preyer,

) During my appearance before your oubcommlttee
on Government Information and Individual Rights, House . '
Committee on Government Operations, on Julj 27, 19774
there were certain questions asked. of me,  answers of
which wexe to be submitted for the record. The tollowlng
are responses to those questions.

You. asked what dctionithe FBI took concernlng
the recommendations relating to the. FBI made by ‘the Select
Committee on Intelligence- ‘Activities . {Chuyc¢h Committes) .

‘The church Commlttee recommendat;ons*appear in
its report entitled, “fntelllgence Activities and  the
Rights of 2mericans," Book LI} and many of them pertain to
the FBI. As I am sure you are aware, many of the recommer-

" dations cannot he implemented absent lagmslatlve actions
‘Examples of such recommendations would be Recommerndation 84,
which limits the term of the Director of the FBI to eight
years, or Recommendation 75 calling for each agency tc hive
3 General Cdunsel nomlyated by the President and contlrmed
by the Senate. There are other general recommendations
concexrning mail cpening, electronic surveillancé, and other
1nvestlgat1ve technlques, which would, of course, as
recommended requlre legislative 1nlt1atlve. The FBI in.

o
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conjunction with the Department and other Executive Branch
representatives, as well as congressional staffers, has
drafted legislation concerning foreign counterintelligence
electronic surveillances. This legislation has been the
subject of hearings before the Senate Judiciary Committee
and the Senate Committee on Intelligence. The Attorney
General has testified in prior congressional hearings that
other investigative techniques such as mail opening and
surreptitious entries are under review with the view
towards developing legislation.

Many of the recommendations also involve legis-
lative guidelines concerning domestic security and foreign
counterintelligence investigations. This subject is the
topic of discussion between congressional committee
staffers, representatives of the FBI and the Department of
Justice; the intended result is to draft a legislative
charter for the FBI governing these investigations.

Other recommendations call for action by the
Attorney General.. Examples of these recommendations are
contajned inSection F of ‘the aforementioned report
captioned, "Attorney General Oversight of the FBI," and
woyld more properly be responded to by the Attorney General;
however, I may note that Recommendation 69 which pertains to
Departmental review of FBI domestic security investigations
is being complied with and this has been the case for over
a year under the prévisions of the Attorney General's
Domestic Security Guidelines.

In some instances whére statutory authority was
necessary, such authority has already been embodied in either
a congressional resolution and/or statute. In particular,
Recdommendation 89 suggests:the FBI and other intelligence

+agencies be required to seek annual statutory authorization

for their programs. We are now required to do so before the
Senate Select Committee on Intelligerce pursuant to Senate
Resolution 400 of the 94th Congress, and the House Judiciary
Committee, by legislation, has authorization responsibilities.
The newly created House- Permanent Select Intelligence Committee
will also have authorization. authority under House Resolution
658 ‘'of the 95th Congress. This authorization authority will

be similar to that currently being carried out by the Senate
Commlttee on Intelllgence .

3
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Some of those instances wherée I had the authority
to implement the recommendations, they have so been imple-
mented. Examples of these would be Recommendation 70(a)
which asks that the "General Counsel and Inspector General
of the FBI" should have unrestricted access ta all inforrma-
tion in possession of the agency and should have the
authority to review all agency. activities and that the
Attorney Géneral and- the Office of Professional Responsibility
should have access to all information which in the opinion
of the Attorney General is necessary for an investigation of
illegal activity, Another example is the récommendation
concerning the General Counsel of the FBI reviewing signifi~
cant proposed agency activities to determine their legality
and constitutionality. Where there is a question.of legality
or constitutionality of an FBI proposed program or investiga-
tive activity, the Legal Counsel Division conducts a review
of that matter. In summary, I would like to state that those
recommendations by the Senate Select Committee on Intelligence,
which are within my authority to implement, have in many
instances been implemented and others are under consideration.

Congressman Paul N. McCloskey, Jr., asked whether
the Department of Justice decision not to prosecute CIA
employees involved in the mail opening matter could be compared
to the indictment of former FBI Agent John Kearney.

I have considered this question, and I am not able
to comment or compare the Department of Justice decisions
in the CIA mail opening matter to the indictment of former
Special Agent John Kearney. This is prompted by the fact I
am not in possession of the facts surrounding the indictment
of Mr. Kearney which would be essential to any comparison
to the Department's decision in the mail opening matter.

Congressman Michael Harrington inguired whether
there was an effort made to determine the source of infor-
mation on which a series of articles was written based on
personal documents belonging to Orlando Letellier which
were recovered by the Metropolitan Police Department,
Washington, D. C.
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I have determined that the FBI interviewed personnel

who had information which was later disclosed in the news
media relating to our investigation into the death of

Mr. Letellier. This inquiry was not limited to the news
columns alluded to by Congressman Harrington, but rather to
determining whether FBI personnel were the source of any of
the series of leaks of information relevant to this investi~
gative matter. I am satisfied based on the results of this
investigatipn that there was no FBI involvement in these
disclosures. I understand similar inquiries were conducted
by the Department of Justice; Criminal Division, and the
Executive Office for United States Attorneys. I want to
reiterate that improper disclosure of information dexived
from investigative matters is against FBI rules, and,
personnel involved in such conduct would be subject to
severe administrative action.

Sincerely yours,

Clarence M. Kelley
Director
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AppeNDIX T.—DEPARTMENT OF JUSTICE NEWS RELEASE OF APRIL 1,1976,
AnNouncing EsTaBLisHMENT oF ProeraM 1o NoTIFy VICTIMS or
FBT’s Cornterrro OPERATIONS

* Begurtment of Justice

FOR IMMEDIATE RELEASE
THURSDAY, APRIL 1, 1976 AG

Attorney General Edward H. Levi today announced that
he has éstablished a special Qeview committee to notify
individual; who may have been personally harmed by improper
COINTELPRé'actiQities that thgy were the subjects of such
activities, and to advise them that they‘may seek further
information from the Departmen? if they wi;h.

Notification will be made in those instances where the
specific COINEELPRO activity was improper, actual harm may
have occurred, and the subjects are not already aware that they

were the targets of COINTELPRO activities.

The Attorney General stated that although he realized there

might be diffiéulties in carrying out the program, his
instractions to the committeq~set fofﬁh a mandatory general
rule, and that any exceptions recommended by the committee would
have té be t;ken up with an advisory committee and then
gresented to him personally. Special care would be taken to
preserve rights- of privacy. Notification would be given a$

the Committee's review of COINTELPRO files progressed.

The special review committee has been set up within ‘the
office og Professional Responsibility, which is headed by
Michael E. Shaheen, Jr. !Members of the committee are Richard M.
Rougers, of the Depart@ent's Freedom of Informationkuﬂit: Susan<N.
kWachtel, of the Ci&il pivision, and Paul V. Dalxj " of ;he»office

.
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of Congre551onal Affalrs of the FBI. N
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“

) The advisory dgroup with whlch the committee will consult

will be chalred by Peter R. Taft, Assistant Attorney General dn:

vcharge of ‘the Land’ and Natural ResourLes DlVlSlon, and w1ll

anlude Mlchkel M. Uhlmann, A551staht Attorney General 1n charge

of the Offlce of Leglslatlve Affalrs and John Mlntz,Leqal

-CQunsel for the FBI.. . ar i
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