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VVPhilosophical perspectives on experimentation witﬁ p:isoners have
‘implications for policy. The first and longer part>of this essay re-
views a vériety‘of ethical principles bearing on prisoner experimentation.
It concludes that the requirements of informed consent and justice must
be met by any policy governing p=isoner experimentation. The second
part of the essay explores the significance of the ethical principles
fbr various policy options. Considering the demands of the principles.
and the availabie empirical data, a moratorium on experimentatioh with
prisoners is recommén&ed.

The review of ethical‘prinéiples begins with tﬁe arguments of those
who sanction the use of ﬁrisoners and then moves to the arguments of those
in opposition. On both sides of the debate the issue of free and informed
consent haé been a principal focus of attention, and a considerable portion
of the essay examines both .sides of that issue. But the esséy will also
reflect the fact that defenders and critics of prisoner experimentation
‘rely on a variety of other principles.

A clarification of terms at the outset may be helpful. Experimentation
and research are used synonymously. Prisoner experimentation is equated
with experimentation using prisoners, not research about prisoners or
prison life. Much of the debate surveyed in this essay refers to non-
therapeutic, biomedical experimentation, but sincevthe latter sectioh qf
thekessay, dealing with policy, suggests why the term ekperimentation

| ‘ _
should include therapeutic and behavioral experimentation as well, precise
definition of thése terms will await that discussion. As used in thisv

essay, consequentialism decides whether an'act, policy or rule is right
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by calculating whether it will result in consequences producing a greater
balance of éood Jver evil than any available altermative. Non4conaequéhtialism
decides whether an act is right by considering factors other than consequéences;
for example, such féatures of an act, policy or rule itself,vns wh;thef

1
it keeps a promise or is inherently just.

I. Principles

Approval of Experimentation

A majér justification of the use of prisoners in experimentation is
the consequentialist argumeﬁt that prisoner experimentationlgontributes
to the good of society: it is suggested'that prisons and prisoners are
parﬁ of the society that benefit directly. An inherently~blosed penal
system is improved by having experimenters not employed by the prisons -
going in apd coming out of the institutions. Prisonefsvthemselves gain
a wide variety of benefits from participating in expe:ﬁmeﬁts: much greater
finanqialcrewérds than otherwise obtainable in prison,L improved physicai
surrouﬁdingsn particularly comfo;t and safety,3 relief frémuboredom, and
the satisfaction of acting altruistically.S. |

Distinct fgom benefits to prisoners as a particular class, it is
said that éociety'as a whole gains from the increased scigntific knowledge
obtained in prisdn experiméntation. Mr. Stetler, President of the Pharma-
ceutical Manufacturer's Assdciation, representing 131 drug compaﬁieé,
whose research develops most of the prescription drugs in the United Statés,:
testified regarding the use of prisoners in experimentation before a sub-

committee of the U.S. House Judiciary Committee and the National Commission

for the Protection of Human Subjects. In a statement given to both groups,
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he insisted that prisoners were needed, "given the kinds and amounts of
biomedical data required by current standards of reseatrch as reflected
in FDA new drug regulations. There are few practical alternatives.”
Prohibitions on the use of prisoners, he said? "may‘aiso delay develop-
ment of new grugs whiich will benefit all people, incluﬁlng the prisoners

themselves." One arrives at the conclusion‘that using prisoners in ex-

perimentation is right by assuming the importance and value of scientific

research for the human community, accepting as fact the necessity of using

prisoners to carry on at least certain kinds of scientific research, and
following the principle, as consequentialists do, that the right act or
policy;is one that produces a greater balance of good over evil than aﬁy
available alternative.

Reparative Justice

Another justification for prisoner experimentation, having nothing
to do with informed consent, is the non—consequentialiét argument that
quite apart from future benefits it is inherently appropriate, as an
act of reparation for previous crimes, for prisoners to be used in re-
search, As Hans Jonas puts it, "If we hold to some idea of guiit, and
to the supposition that our judicial system is not entirely at fault,
they [priéon inmates] may be held to stand in a special'debt to society,
and their ofﬁer to serve-~from whatevér motive--may be accepted with a
min{mum of qualms as a means of reparation."? Agreement with this |

position might be inferred from governmental regulations excluding

prisoners-of-war and detaineees awaiting trial from any participation
8 .

. in experimentation. Prudential considerations may lead the army to

refrain from using prisoners-of-war so that belligerant nations will

1-4
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similarly exempt U.S. citizens. The DHEW Guidelines raise the question
of whether detainees in U.S. jails must be exempt because it is assumed
that for an~inmat¢ of a correctional institution to participaﬁe in ex-
perimentation he ought legally to be guilty of a crime,

Informed Consent

While it is true that the principle‘oflfree and informed coﬁsent has
been defended on consequentialist grounds, it is usually invoked as a
guide to how human beings in particular medical settings ought to relate
to each other, regardless of the good which might result from the relation-

9
ship. An eloquent statement of the non-consequentialist bases for inw

{
formed consent is that of Paul Ramsey. |

The principle of informed consent is a statement ! )
of the fidelity between the man who performs medical
procedures and the man on whom they are performed... i
the fidelity is the bond between consenting man and

consenting man in theseé procedures. The prinéiple of

an informed consent is the cardinal canon of loyalty

joining men together in medical practice and investi-

gation.. In this requirement faithfulness among men--—

the faithfulness that is normative for all the cove-

nants or moral bonds of life with life~-gains specifi-

cation for the primary relations peculiar to medical

practice,

This statement holds that quite apart from their varying merité, capacities
or natural circumstances, and the uses to which they can be put, personé
ought'to respect each other's eqﬁal intrinsic dignity by not invading

, 11
~another's body with the other's free and informed consent.

Such non-consequentialist considerations often lead to discussion of
interests, claims, duties and rights, and ﬁOW‘they should be protected or
recognized. Benjamin Freedman, appealing to the "duty which all of usm
have, to hLave respect for persons, to treat a person as such, and not as
anlobject," insists that "there does seem to exist a positive right of

informed consent, which exists in both therapeutic and experimental settings."

1-5 : s
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A person who has the cépacity to give consent "has a right as against the

world;" as well as his physician, says Freedman, "to have it recognized
13

that valid consent has been given."

Mr. Stetler, of the Pharmaceutical Manufacturer's Association, in-
sists that prisoners possess such a right and should not be prevented
from exercising it. "If we eliminate the prisoner as someone eligible
to take part in these carefully controlled trials, we also remove annther

A 13
right of choice from his or her already restricted life."

It has been pointed out that criminal conviction itself presuééoses
that the citizen has been assumed to be competent to be held accountable
for his acts, indicating tha; he is presumed to be sufficiently competent
to make the’éhoice to volunteer for experimentatisn unless incarceration A

14
itself erodes that competence. Inside prison, prisoners have had certain

~rights legally recognized, such as the right to sue for freedom of worship

. 15
and even compensation for injuries sustained in prison jobs. Indeed,

the Court of Appeals for the Sixth Circuit in Coffin v. Reichard stated
that "a prisoner retains all the rights of an ordinary citizen excep;@those
expressly, or by necessary implication, taken away from him by law."
According to this line of reasoning, whether or not Eree;living citizens

or prisoners have a right to consenﬁ to participation in experimentation,
sgxisoners, who enjoy the rights of an ordinary citizéh, must be presumed

6 have the same capacity or competence to volunteer'as do other citizens.

Furthermore, no omne ekpects completely free and totally informed con-

sent. "Sufficiently" or "reasonably'" free and "adequately" or "reasonably"

17
informed consent is all that is demanded. Unless prison conditions make

it impossible for pfisoners to choose to participate in activities lawfully

available within the prison that they would involve themselves outside the
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prison, prisoners, quite apart from any beheficial consequencégﬂiﬁsggi;to
bé al%pwed to volunteer for medical experiments. . \\\\ '
At this point an empirical fact is often cited. Prisoneré participate
in occupations with’prisons which put ﬁhem at sbme risi for’ which theyvré~ .
ceive wages. No one challenges the competence of prisbﬁers to éhoose ﬁo
work in these jobs (for example, stamping license piates in prison‘\
factories). Why should there be moral outrage at prisoners choosiﬁgvto
participate in experiments that admittedly provide financial inducements,

but also may do less physical harm to prisoners?

Disapproval of Experimentation

Informed Consent

Opponents, as well as proponents of experimentation with prisoners;
appeal to the principle of informed consent. A fundamental factual

assumption of opponents directly contradicts asseftioné&tbat experimentation

e .
X 4

is equivalent to other occupations. They believe that expérimentation is
i
different in kind from other jobs--~inside and outside of prison.

o

Charles Fried provides several reason$ for making such a distinction,

Jiven the importance of this point for those appealing to free and informed

consent on each side of the debate, considerable space is devoted to his
n o G

comments. First, he regards the body as not merely one capaEility among

others poesessed by a person; he identifies the body with the person.

Caring for the body, . .
relates to the maintenance of the integrity, of the
coherence of the human person, with specific reference
to the physical substrata of that integrity. The human
person identifies himself with his body; he kndws that/
he is his body....A person's relationship toﬂhisﬁbaigﬁz
to his health, is not his relation to his productive *
goods. Instead it is a person's relation to himself,
Although a.person may properly be conceived as allo-
cating his life resource to best realize his plan and

W hd
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projects, underlying that conception is the con-
ception of a person who has projects. The person
comes logically and morally before the various ends
he pursues. And so the doctor does not just help
provide the means to get the person where he is go-
ing; he ministers to the person who has those ends,
The doctor stands in a special relation to his patient
because he ministers to the basic unit which is the
person, rather than to the attributes and creations
which that person gathers around him in pursuit of
his purposes., For the person is his body, and _the
body's health is the integrity of the person.

Secondly, Fried assumes a distinction between activities where "the actor

is pursuing some other goal and the impingement on a »<rson's body is an

accidental or unavoidable concomitant of that pursuit," from those activities

"where, as in medical practice and medical experimentation, that impingement
. 19
just is the purpose of the conduct."

Finally, in discussing experimentation with prisoners directly, he
acknowledges that he is '"of course, assumiﬁg that subjecting oneself to
hazardous medical experiments is different from many occupations that may
involve similar lévels of risk." 1Incorporating a point made by Hans Jonas
concerning the passivity of the expérimental‘subject, he argues that the
volunteer risks‘the integrity of his person. To illustrate his point, he
cohtrasts a mountaim climber to an experimental volunteer.

A mountain climber may expose himself to risk, but

he does so actively, by exercising his ‘capacities

to attain a goal~that he can understand and attain.

The experimental subject does not hazard his physical

capacities by using them. Rather by abstracting his

purposes from those in which his body is risked he

makes his body into a separate thing which he sells

or gives away, so that others may puruse their purposes

with it. It is only incidentally that the body so used
/belongs to a human being who has invested this body with

his own personal identity and for whom it is the locus ‘
of purposes and integrity.?2 : J

[ -




As for the sale of‘blood, he dismisses the comparison sincé "the infringe-
ment is minimal, indeed insignificant." He concludeg that ''to see the
commércial traffic in human experimental subjects as éimply‘another way
of earning one’é living is ap extreme example of ﬁressing certain kinds
~ of economic arguments into. areas where they do not belong and pést limits

21
of which they do not take account."

One way of pressing the point would be_to ask if selling organs would
be considered to be a way of earning money comparaﬁie to receiving payment
for the exercise of one's skills and talents. The National Kidney Foundatien
reports at least 100 recent calls from people offering their kidneys for
sale. One unemployed man advertised-ih a newspaper that his kidney was

22
for sale for $5,000, - Since the issue is put in occupational terms, one
could also ask if a woman renting her womb for the purposes of artificial
insemination would be engaged in an occupation equivalent to her receiving
wages as a housekeeper?

Among'those who cite the principle of free and informed consegt in
support of their opposition'to the use of prisoners in experimentation,
some argue that prisone#}lcannot in principle give é‘;ufficiently free
‘consent. It should be @%de clear that oﬁponents of prisoner experimentation
are not denying the prisoner's éapacity for altruism. They can agree with
sociclogists who find some évidence that altrqism is gxmotivatiohffor
prisoners’ involvement in experimentation and stillyinsiét that the ex-
pression of that altruism through’pafticipation in research is insufficiently

23

: N
voluntary. Also, it is worth noting that in current debates prisoners

are seldom, if ever, said to be insufficiently informed.: What is at issue
24 i

is a sufficient degree of voluntariness. !

1-9
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‘possibility of truly volumtary consent."

In settling the suit of Gabe Kaimowitz v. the Mental Health Depart-
ment ‘of the State of Michigan, the court decided that a "criminal sexual
psychopath" confined to a maximum security hospital could not freely con-
sent to an experiment even if it were therapeutic. The court cited the
invasive and irreversible nature of psycho-surgical experimentation, but
also the powerful effect incarceration has on a person who otherwise has
the capacity to give voluntary consent.

Although an involuntarily detained mental patieht

may have a sufficient 1.Q. to intellectually compre-

hend his circumstances...the very nature of his in-

carceration diminishes the capacity to consent to

psychosurgery....The fact of institutional confinement

has' special force in undermining the capacity cf the

mental patient to make a competent decision on this

issue, even though he be intellectually competent to

do so....Involuntarily confined mental patients live

in an inherently coercive institutional environment....

They are not able to voluntarily give informed consent

because of the inherent inequality in their position.
The American Civil Liberties Union, National Prison Project makes the same
argument regarding non-therapeutic experimentation. Its complaint to the
U.S. District Court for the District of Maryland on behalf of seven prisoners
involved in viral diarrhea, malaria, shigella and typhoid experiments asks
the court to declare that 'the use of .prisonmers in non-therapeutic biomedical
experimentation of this type is unconmstitutional per se because of the im-

: 26

It is possible for those who oppose the use of prisoners in experi-
mentation to admit that prisoners can consent to many sorts of action while
in prison. They can further admit with reference to ekperimentation
specificially that in principle it might theoretically be possible for an

inmate in some ideal correctional institutidn to give a sufficiently free

and informed consent. What they do reject is that in fact either the

1-10




structure or administration of the penal system in tﬁe United States
makes possible sufficiently free consent to experiméntaéion.v

The impossiﬁility of iﬁ_fggg obtainihg é sufficiently free consent
within American prisons utilizes analyées of the basic structure of American
prjscns made by histofians and sociologists. Historians, especially David
Rothman, with coinciding studies by Gerald Grob and o©thers, show that the

coércive structure of the American prison and its gpowerful impact on the .

'attitudes‘cf prisoners i# not accidental. The architecture of the new

institutions established by American correctional reformers in Auburn. e
(1819~1823), Sing Sing (1825) and Philadelphia (1829), with their massive

i
gates and thick walls, was designed to isolate the prisoner from his corrupting
environment-within society. Cutting the priscner off from evil influencés
outside the prison andvorganizing his entire life within,'reformeys aimﬁd at
changing the character of the prisoner. He was forced to acknowledge authority
by engagiqg in forced labor, wearing uniforms andﬁmo&ing,in a shuffling parody
of a military march. Ddring the 1830's official observergvfrom England,
Prussia and France came to New Yofk and Penﬁsylvania to learn from America's
experiment in al;efing the hehavior and personalities of prisoners. One
hundred and fifty years of attempting to rehabilitate or alter the con-
sciousness of prisoners is seen to undergird the structure of the American
prison system.l

If these historians are accurate, it is not sufprising that when

sociologists began studying'American”prisons, culminating in Erving

Goffman's work, they found what Goffman calls a "total institution." Since

.

his term is central to the empirical analysis of those saying consent in

American prisons is impossible, it is worth looking again at this definition.

o

The prison as a total institution is "a place of residence and work where n

1-11 oy o



large number of like-situated individuals, cut off frem the wider

society for an appreciable period of time, together lead an enclosed,
28

‘formélly administered round of life." All activities are designed

to make the prisoner subservient and dependent on authority.

First, all aspects of life are conducted in the same

place and under the same single authority. Second,

each phase of the member's daily activity is carried

on in the immediate company of a large batch of others,

all of whom are treated alike and required to do the

same thing together, Third, all Ehases of the day's

‘activities are tightly scheduled. 9
External constraints, such as the physical coercion of gates, walls, and
guards, are designed to coincide with internal constraints by which prisoners'
inner desires conform to an imposed pattern. Gdffman describes a variety
of procedures by which the inmate of a total institution "begins a series

of abasements, degradations, humiliations, and profanations of self,"

planned to fashion the inmate's conversion or conformity to the total

.environment: "The inmate appears to take over the official or staff view

30
of himself and tries to act out the role of the perfect inmate."

.Those opposing prisoner participation argue that partiCularvpractices,
such as conducting medical experiments, cannot remain unaffected by the
surrounding environment. Whatever the inevitable constraints may be on
volunteers from the free-living population, medical experiments in prison
are carried on in a decisively different context. They arelconducted within
what Grésham Sykes has called "a social system in which an attempt is made

: 31
to create and maintain total or almost total social control." It is
argued that in such total institutions precisely the attractive and

beneficial features of experimentation can overcome the -inmate's ability

to give sufficieq;ly free consent. After 'studying in depth the New Jersey

1-12
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Maximum Security Prison, Sykes observed. that "it may be that when men
are chronically deprived of liberty, material goods aﬁd_serg&gﬁs, re~
creational opportunities and so on, the few pleasures that are granted

take on a new impertance and the threat of their withdrawal is a more

powerful motive for conformity than those.of us in the free community
32
can realize." '

Those convinced that the structure of prisons means that conmsent
actually cannot be given in prison are not surprised by reports from .

Dr. John D. Arnold and his associateé after conducting experiments using

prisoners that a

factor that plays a major role in volunteerism
is the factor of the substitute parent....Thers
developed by the volunteer an almost parental
view of the research physician, In part the re-
search team has replaced the real family. Many
"prisoners would say 'I would do anything the

- doctor tells me to.' This sometimes continued
after prison.33

The conviction that sufficiently free consent to experimentation cannot,

o

in fact be given, rests not only on the structure of American prisons, but

also on their administration. Lack of certainty is a cornstraint, Sentences

for indeterminate terms, with non-objective or unknown conditions for re-
2 4
lease make rational choices difficult for prisoners. Anotlier uncertainty

is whether or not hopes are well-founded for garlier release or parole be~

. 34
cause of participation in experiments.

Limited alternatives to experimentation among prison activities is
.

M

a further constraint. No other prison activity pays comparably, with

differentials between experimentation and other prison ahtiyities>of
35

well over ten to ome. Other activities awe not conducted in comparably

secure surroundirgs, and there appears to be a paucity of meaningful al-
’ : : - : 36

ternative ways for prisoners to express their altruism. 7
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Before continuing op t6 other‘priﬁciples it may be helpful to
summarize the position of those who admit that prisoner§ in some ideal
prison might be able‘to give a sufficiently free consent, but who do
not believe the evidence supports the assumption that frisoners in the
United States zan in fact do so. They take as their point of comparison
for sufficiently freebconseht, not the freedom of,consent prisoners ex-
ﬁibit when they enter into other prison activities, but the consent fr;e
persons demonstrate when they consent to expgrimentation" |

Those who oppose prisoner experimentation can feely admit that
sufficiently‘free and informed consent does not mean fuliy free consent,
elther in or out of prisons. They can also admit that prisoners have the
capacity to cpnseﬁt to some activities in prisqn. But acknéwledging that
prisoners can give sufficiéntly free consent to otﬁer‘activities-in prison
or to reject experiméntation is not a commitment to believing that prisoners
can give sufficiently free consent to experimentation. As we have seen,
ccﬁseht to experimentation is considered to be significantly different
from choosing a job, in or out of prison. The digfgtencé means that therex
must be greater a53qrance of a suff;cientlyAfree consent to experimentation
than to g;hﬁr prison activities. Alsc, refusal to participate in exﬁeri—

) . i
mentation does not demand aéjgreatgéssurance of capacity for free choice
as does consent, because a refusal can more eaﬂil§ be réversed than can
participation in expefiments whose effects can be enduxiﬁg or permanent,

Opponents of prisoner éxperimentation could still leave open the

e

possibility that prisoners might not be sufficiently free to give consent

even to other prison activities that put them at significant risk, and that

at some point the justifiability of those activities should be examined.

(Al
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They could also say that even if it werezshown that there is no need for
greater assurance qf a prisoner's capacity to comsent tham to refuse
participation in experimentation, the avidence still leaves them doubtful
;hat prisoners can make a sufficiently free decision, either for or against

¥

experimentation.

That some prisoners themselves are satisfied with the opportunity to

*

be involved in exﬁerimentation is not conclﬁsive evidence that they actually
have sufficient freedom to consent. To be sufficiently free it is not
enough that one is free from feeling he is coerced. A more accurate‘acéount
of our ordinary undetstanding of what it means to Be free includes what
Feinberg calls '"the presence of genuiﬁg alternatives."

Two different ideals of liberty are involved:
minimizing frustration versus maximdtizing the
number of genuine alternatives open to a person,
whatever the effect on his states of mind. Accord-
ing to the first conception, a person is free only v
to the extent that he can do what he wants to do D
when he wants to do it; according to the second, a o
‘person is free only if he 9an do considerably more

thar what he wants to do.S :

Of course, whether or not prisoners have genuine alternatives to involvement .

in experimentation is one point at issue in the empirical analysis of the
freedom of prisoners. Opponents of prison experimentation, in the face gf
other, contrary evidence, may well feel that the absenceibf frustration
with expérimentation and the desire to participate in it shown B& some
prisoners is no% conclusive evidence that théir consent to experimentation--
or those of other prisonersF—is Sufficiéntly free. The freedom of the-

. < 0\ )
satisfied prisoners may be significantly different in both degree and kind
&
from that of non-prisoners. o
i ;
As we turn from free and informed consent to other principles invoked

2
o

by opponents of prisonef'1%perimentation, the focus of the essay will move

p ) : ~
/! 4 o .
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from priﬂciples particularly concerned with protecting individuals from
harm.and ihjury to thosé primarily concerned-wifh society as a whole. It
will become clear that inherently right treatment of individuals and
appropfiate relationships among groups in soviety invélve considerations
of justice,

Those who are not certain whether informed consent by prisoners is
or is not sufficiently voluntary, and wanf'prisoners restrained from
volunteering QﬁFil some determination can be madé, might rely on the
principle of paternalism. As defired by Gerald Dworkin, paternalism is
"the interference with a person's liberty of action justified by reasons
referring exclusively to the welfare, good, happiness, needs, interes;si

38
or values of the person being coerced.” He adds that "the easiest cass

to handle ére those which can be argued about in the terms...not jpst for
~the happipess or welfare in some Broad sense of the individual, but rather
a concern for the autdnomy and freedom of the person."39

Opﬁonents of prisoner experimenation would not need to appéal to what
Feinberg calls "extreme paternalism," or the rather open-ended justification
of state coercion tg benefit indivi&ual pers&nsr They COuld limit them-
selves fn "legal pa&ernalism," that is, the justification of "state coeréion
to protect individuals from self-inflicted harm."40 If their ;oncern was
simply that prisoners' consents might be substantially nonvoluntary and
thgy wgnted a moratorium td determiﬁe whether or not their suspicions were
cérrect, they could appeal to what Feinberg calls "weak paternalism," which
allows that "the state has the right to prevent self-regarding harmful con-
duét only when it is substantiall& nonvoluntary, or when témporary inter-

: , 41
vention is necessary to establish whether it is voluntary or not."
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'Feinberg believes this form of paternalism so "imnocuous" that even Mill,

the determined opponent of paternalism,could have approved of it. Only

"if opponents of experimentation were willing to advocate an outright banm, .

whether or not prisoners can gilve informed and voluntary consent, would a
"strdng paternalism" ha&e been invoked."

| Thsse who‘disapproved of using prisoners in experimentation out of
réSpect for the inherent dignity of prisoners might feel uneasy with a
moral pr;néiple that approved of coercive ihtervention because of presumed
beneficial consequences'for the prisoner. This‘wbuld be particularly likely
if 4t were established that prisoners indeed have the capacity for consent,
aﬁd strong paternalisy would have to be invoked.

The principle of injury, preseﬁted as. an alternative to paternalism,

buts.limits on coercive intervention by appeals to justice; It can, on
ogcasion, however, justify'intervention in a person's action even if the

person has the capacity to make free and informed choices.

‘As articulated by Tom L. Beauchamp, the principle of injury'is not
incohsisten£ with weak paternalism;'vft Qould allow intervention if "there
exlsts supportable’ grounds for believing‘that an individualvor grogp of
individuals has been or will be physically or mentally harmed by some»cause
or condition which is to that party not known or-not within its.control
or both." Harm here is used purély descriptively to‘meaﬁ physical or
nental damage. Iﬁjury, on the other hand, "is accepted as having a norma-
tive compgﬁent and as meanihg injustice resulting iﬁ harm.ﬁ The p;inciple
of #njury, then, relying on justice, would approve of intefventipn if
"the?e exist supportable grouﬁds for believing that an individual or
group or .institution serving the public interest has been or will‘zi‘in~
jured (wrongfully harmed) by the actipns or negligence of others."
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Though not the sole instances, cases of exploitation are typical ex-
amples of injury or unjustified harm.v

Even a person with the capacity to consent may be justifiably re-
strained from agreeing to certain actions if the person is placed in a
ﬁosition to be wrongfully ﬁr unjustly harmed. ‘The hypothetical examp1¢
is given of a Mr. Brown, a rational, mature, highly informed man who
wishes to sell himself into slavery, but is justifiably prevented from
doing so. Although his potential master is benevolent, kind and skillful
at sensitive consequentialist calculation, "we do not allow Mr. Brown to
barter himself because to do so would be to legalize an institution
virtually‘certain to produce unpoliceable injuries." The institution of
slavery is such.that other potential masters will injuré othet slaves, 'and
we know that glavéry at their hands is inherently exploitative." So,
"while Mr. Brown is adequately informable of the dangers'thét might befall
him, and is fully capable of consenting, we are justified in more than
merely temporary intervention because of the need to protect non—consenting

43
individuals who would be harmed by the institution.”

0f course, whether the principle of injury were relevant to prisoner
experimentation depends on the facts. The relevant information would not

be solely the immediate circumstances of a prisoner's giving consent, such

~ as whether the prisoner fully understood the scientific purpose of the

experiment, the nature of his participation, and the possible rigks he would
sustain. More pertinent woﬁld be information concerning the pattern of
acfions into which his participation fits. TFor instance; the fact that be-
cause of governmental regulations phase-one drug tests are required to

test the safety of dosages and their sidé—effects; tﬁat drug companies
Ekiange with prison administrators to perform experiments on prison compounds,
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and that, as a result, estimates indicate that 85% to "virtually all" of

the initial, riskiest experiments of drugs on humans in the United States

are performed on prisoners; but that prisoners typically receive a tenth

b4
($2.00 per day) of what free volunteers receive ($20.00 per day).

Also relevant would be the degree to which allegaﬁions are accurate con=
cerning the benefits and profits flowing to physicians, prisons and drug

: : 45 <
companies from high-risk research that is not therapeutic for,prisoners.

Comparative Justice

=]

A

The principle of injury directs attention to injustice and in one

i - .

example iﬁstitutionalized'explcitation. The requirements of distributive{
or comparative justice ére relevant to situations involving the relation—
ship of groups or classes of individuals within socieﬁy} Comparative
justice is "the creation or moGification of a relation be;ween partiesi"46
Equality of treatmeno is central to comparative justice. "The baéic
principle of comparative justice is that like cases are to be treated alike
and different cases to be treated differently; * What is difficult is to
match thié.formal principie with material principles that‘indicate in which
relevant respects classes are similar and different,

Thosevﬁﬁo feel that prisoners. should not, as a class, be excluded
from experimentatioo stress the'similarity'in“oapacity for consent between
prisoners and other groups in soc4oty. ‘Similarity is also stressed by
those who,urge that prisoners should‘hever be asked to volunteer for ex-
periments that would not be.testeo on free—living populations. On the
same grounds LeRoy Walters has ‘urged thatthe rlsks and benefits of non~
therapeutic experlm entatiof in particular shoulgzbe distributed proport~

48 N
ionally among economic classes and groups. Certainly, taking account

4
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of the equality between prisoners and the free-living pqpulation would
call for a major shift in at least Phase I drug testing.
However,'injustice can be done when individuals or classes who are
vdifferent in some relevant respect are tredted alike. While the pre-
sumption'in favor of equal treatment hold; when the classes are alike, 1t
mugt also be rémembeied that the basic principle of'comﬁarative justice
aléo refers to differences, and "the presumption in favor of unequal
treétment holds when the individuals involved are expected to be different
in the relevant respects.ﬁ Indeed, '"sometimes the 'burden_of proof'-is
on those who advocate équ&litonf treatmen!;."a9
One differencé between prisoners and free persons is that prisoners
have committed a crime'gnd been convicted,. Because of that significant
difference prisongrs are already tfeaﬁed differently from free persons.
They must serve time in prison. But few today urge that conviction of a
crime is in itself relevant to the differences or similarities between
free-living énd priéoner volunteers.é0 The legally imposéd sentence
sufficiently guarantees that guilt of committing a crime results in un-
eéual treatment. Society, through its legal insﬁitutions at least, has

not decided that participation in experimentation is punishment.

A difference that is relevant to the issue of participatioﬁ in ex-

perimentation is that prisoners,haﬁe been forcibly placed in total insti-

tutions, where experiméntation is part pf a set ‘of institutional arrange-
ments that result in prisonérs carrying the burden éf physicalmrisks

_énd harms for the medical benefit'of society, and sustaining finéﬁcial
s;crifice.(compared to the remuneration received by the free-living

population) that some, at least, claim contributes to the economic benefit

~
T

e
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of the institutions.involved. That is an example of the great?f‘.

vulnerability to possible explditationvinherent in a total institution,

2

as compared to the free-living society. If, in addition, there is a
difference between the capaciéy of the prisoner and the nonpr;soﬁgr to
sufficiently freely consent to experimentation, that would_be,a further
relevant difference between prisoners as a class.and other groups living

outside the prison. If, empirically, prisoners are relevantly different

from the free population in ways that make them unequal, one mighf conclude, .

aécording to the priﬁciple of compargtive justice, that prisone;s should
bear a disproportionately smaller burden ofvéxperimeﬁtation, compared tb
the free population. The inequality of prisoners would justify a variety
of solutions, up to and includihg a ban on prisongr experimentation.

Social Good 

| Another argument that is more interested in sociéty~wide concerns
than wﬁether individuals can. give a free and informed consent is the ,
consequentialist argument that if prisoners are not allowed to particiﬁati//
in experimentation the good of society will be served. ' While others insist
that experimentatioﬁ leads to scientific knowledge that contributes to the

good of society, Robert Burt, a University of Michigan Professor of Law

.who helped argue the Kaimowitz Michigan psychosurgery case, believes that

at least some kinds of experimentation with prisoners contributes to social
conflict that is harmful to society.
Burt first contends that the physical and psychological - separation

of prisoners from other citizens already defines some humans into a different

order, what Erik Erikson calls a "pseudo-species." Adding to imprisonment

.thé performance of experimental psthosurgéry would be another step in the
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process of dividing "us" from "them." Burt then gives his consequentialist
assegsment of the implications of such a division.
The central danger, of course, is not stimply the
.fact that we choose to define some pecple as dif-~
ferent species of mankind from others. But such
definition provides justification for, and impulse
toward, increasing and mutually destructive action
by one "pseudo-species" against another.
Burt refers to the suspicion and fear of not only those being separated, but
those in charge of the separation. '"When we do that to him, what will we’
think of ourselves? What will others think of us?...This is the cycle of
violence, punitive repression, and increased violence. These are the
dark, atavistic fears that afflict us all whenever we treat one group of men
: 52
as radically different, radically inferior, less human than the rest of us."
Burt reminds us that he is not arguing that the prisoner in the case
referred to as John Doe 'lacked 'capacity for rational comsent' or that his
consent was not 'adequately informed' by any sensible legal standard...ex-
perimental psychosurgery was a rational, productive course for Dce in
confinement." Rather, Burt is arguing that
Since this new blotechnology threatens such
excacerbative social consequences, it would
" be wrong to rely on Doe's consent as adequate
indication that we may proceed in good con-
science with -experimental psychosurgery in
prisons, By withholding the possibility of
legally consented psychosurgery from John Doe, 3
we are thus protecting curselves more than him. >
Burt explicitly acknowledges that he is proposing a quantitative balancing
of a prisoner's interests with that of society. "I am content to say that
the risks I have described affect so many people so far in the future that

. 54
prisoners' current interests in obtaining the surgery are outweighted."

As with the other principles, changed empirical conditions could mean

that appeal to the same principle would lead to different conclusions.

1-22

o




T T e

lI
]
2

e

e ciia® c LAaERL . ooy

A sl

That is, "if the social ethos clearly acdcepts that psychosurgery is an
appropriate response to a 'braip disease,'" that it is "a widely accepted
medical technology used with free populations,' psychosurgery performed on
prisoners might be justified -as serving the social good,ss

In the meantime, however, Burt agrees thut psychosurgery should be
banned. Others, who believed that any experimentation involving prisonersq
created anfagonistic groups in society, <ould make the same argument for all

experimentation.

Social Character

Robert Burt, in opposing prisoner involvement in at least psychosurgery
experiments, cculd have rested his case at the point of his statemtent of
how psychosurgery on captive populations pedefines our understanding of
each other as fellow human beings., If he had, he would have called on an

ethical consideration different from (though not incompatible with) the

others we have considered so far. He would have been appealing not to e

obligations understood in either consequentialist'br non-consequentialist
terms, but to some sense of what we are as a society; what our character is.

Laurence Tribe, éiscussing the fundamental problems Qosed for society
by scientific technology, calls for a response that is more than instru~
mental analysis. Instead, "Imagine asking, for example, 'what kindjof
society do I want this to be,' or ' what sort of person would I wish to
become?"56 He is ceftain that "in choosing whether or what to bpild~-in
deciding what technologies to adopt--the ccmmunity does more than generate
a distribution of payoffé and penalties to its members: it also alters...

5 7 . D
its character as a society of persons."

<t

The decision about whether or not prisoners should be used in ex-

perimentation can be understood as that kind of social choice. What
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purposes we decide for our prisons and prisoners is a societal one, and

our choice reflects and expresses our character. Debates continue over

the final purpose of correctional systems, but society has agreed that

tte minimal function of its prisons is coerced confinement of criminals.,

Whatever else soclety uses prisons for should not be the result of in-

attention, but thoughtful reflection and conscious choice. How society

treats the bodies and minds it directly controls throdgh its laws and police

power is the responsibility of soclety: whether individuals in prisons are

treated justly, whether they are injured, whether or not those institutions

contribute to the common good.

If any of the previous analyses that prisoners should not be used in

experimentation are correct-—-because prisoners are insufficiently free to

give consent, because they run the risk of being exploited, or because

prisoners unjustly bear the major brunt of drug experimentation--then it

may well be that using prisoners in experimentation violates our character

as a society. Using prisoners in experimentation does not express the kind

of society we are, or wish to be.

Summary of Discussion of Principles

A National Commission trying to determine which principles should guide

its decisions regarding experimentation with prisoners and concerned to

know what policies these principles suggest, might well share a basic

assumption articulated by Charles Fried. Society is, or ought to be,

comprised of individuals committed to respecting othérs as ends in them-

selves where each individual sees

]

himself bourd to 'a whole network of other
individnals...<And one must acknowledge that
those to whom one is bound through this net-
work are, like oneself, human persons, with
equal autonomy, and an equal call on our res-
pect and consideration. ‘The point then becomes
to design that network ol Implngements in such a
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way that the fabric of this network itself
expresses the moral equality, the autonomy
and mutual respect of the persons within it.58

Social Good

In trying to &ecide policy in accord with respect for the equal,
inherent worth of individuals, decisioné about what is morally right
should ﬁot be determined solely by calculating how the consequences of
a policy will strike the greatest balance of good over evil. Conformity

of the policy to inherently just relationships .among persons is at 1ea§t

as important, if not more important. Of course, consequenﬁialist and non-
conseduentialist arguments are not necessarily mutually exclusive.

With respect to experimentadtion with‘prisbnersy the consequentialist
arguments run in different directions. It is difficult torknow how one
could wéiéh whether increasing medical knowledge or avoiding socig} con-
flict might better contribute in the long runzfo sééial good. : Y,

However, a lack of necessity to use prisoners in experiments 1essgns“
the urgency of consequentialist arguments that prisoners are needed for
the increase of scientific knowledge. .Prisonérs are not biologically
unique, and therefore are not in principle necessary for biomedical ex-
periments. What is unique about prison conditions could, to a ‘iarge
degree, be simulated for behavioral resééréh“purposes, using voluﬁteers
from the free-living population.

Much of the presegn‘ﬁse oﬁ prisoners in ;esearch takes place in
phase-ong drug tests which require relatively small groups for short
pericds of time, factors wﬁich should contribute to making it pqssible H
toQuse,persons other than prisoners in experimentation. In fact,
alternatives to prison populations have already been successfully used e
in biomedical research.59 Ag use of altérnative populations e;tends to

o

more hazardous experiments it may b more difficult to recruit from the
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freé-living population. But it has been suggested that if society were

not willing to participate in an experiment, after attempts at educating

‘them to its importance had been made, their reluctance would call into

question the assumption that increased medical knowledge gained from
60
this particular research was necessary for the public good.

Informed Consent

Since informed consent is designed to ensure that individuals will
be treated by physicians and écientists with the respect due them as
pational and free persons, invocations of the principle in favor of
prisoners participating in experimentation must be taken seriously. If‘
prisoners possessing the capacity to give free and informed consent
volunteer, how can their participation be prohibited?

Prisoners should, in principle, be able to consent to experiﬁentation.
They are not devoid of legal standing to make agreements that citizens Sut-
side prison can make. The question is, do prisoners, in fact, have the
capacity to.give sufficiently Free consent? After all, attribution of
rights to a class of citizéms does mnot necessarily indicate a sufficient
rapacity to exercise those rights. Crucial to answering the empirical -
question as t0 whether prisoners' consent is sufficiently free is whether
the standard used fo judge sufficiency is the freedom of consent prisbnérs
have for entering into otherjp;ison activities or the freedom of consent
free~living perééns have whd% they consent'to experimentation. Surely,
insisting that free consent to experimentation in pfisons must be suf-
ficiently equivalent (not necessarily identical) to that in the free-living
population is itself a mark of respect for prisoﬁers= Bringing such a

standard to the empirical facts concerning the paucity of alternatives

«
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(financially or otherwise), and to the ability of total institutions to
coerce behavior and attitudes, justifies a serious and reasonable doubt
that, in fact, inmates of American prisons can give sufficiently free o«

consent to experimentation.

Justiqg

Dissatisfaction with consequentialist arguments as at least insuffi-
cient, accompanied by inquiry into whether other principles independent
of free and informed consent bear on the issue of experimentation of;
prisoners, leads to a consideration of justice. A weak paternalism would
approve of coércive intervention if prisoners did not have the capacity to°
consent and volunteered for activities that could be shown to be physically
or mentally harmful. The principle of injury would approve of interventions
in the actians of even thnse who had the capacity to consent, if the activities
for which @ﬁey voiunteered were shown to be unjustifiably harmful; The
evidence that prisoners are part»of an institutional framework that leads
them to béar a disproportionately high ghare of the risks and harms of ex-
perimentaﬁion, with a disproportionately low share of the financial benefits,
particularly‘as compared to the financial rewards of participating institu-. «
tions, leads to the conclusion that expe:imentation with prisoners is imper-
missable because of the likelihood that prisoners would be unjustly treated.

The requirements of not only injury but comparative justice are pertinent.
Sincé prisoners are in rélevant raspects equal to free persons it seems |
reasonable that the burdens of risk and harm in experimentation should be  . ac
proportioﬁal to those of free-living citizené. Achieving proportibnality |
would entail significant redu&tion in ﬁhe levels of prisoner participation

in at least phase-one drug trials. But if prisoners are considered to

5,

be in relevant respects different Trom, and unequal to, the rest

1-27



of the populatién it would be justified to treat them differently. There
is sufficient evidence that the fact of incarceration forecibly plaées
prisoners in a position where participation in an experiment means partici-
pating in a system where the risks of physical harm afe much greater and.
the [inancial benefits from experimentation much less than they are for the-
free-living population. If, because of incarceration, prisoners have unequal
capacities to consent there is an additional, significant difference be-
tween prisoners and ffee-living persons. The similarities of prisoners
‘to free persons require that the pfoportion of experimentation utilizing
prisoners should be reduced. The differences between experiments in prison
and those conducted outside of prisons require that they be stopped-—at
least until prison conditions change.

Experimentation with prisoners is not scientificallyrnecessary'for
the good of society. For the National Commission to approve of prisomer
experimentation, the empirical conditions of experimentation should con-
form to the non-consequentialist requirements of both informed consent
and justice.' Although consequentialist arguments ﬁay lead to similar
recormendations, policies must conform to the requirements of both informed
.consent and justice. Empirical evidence that experimentation, as currently
conducted, fails to meet either standard requires that experimentation with
prisoners, as presently organized, be stopped, at least until it meets the
demagds of both informed consent and justice. To continue experimentation
with prisoners under the pfesent circumstances would violate andlerode our
sense of what we are as a society; a community constituted by mutual regard

for each other's equal, intrinsic dignity.

0
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II. POLICIES

The ethical principles outlined above could lead to a wide range
of possible policies. Two opposite poles immediately éome to mind.
Beginning with the nost permissive policy, one could approve continuing
priéoner experimentation under present guidelines. Such a policy might
be justified by a consequentialist calculus that experimentation with
prisonefs was a necessary way of gaining needed scientific knowledge
for the good of society. Even if one were to accepf the two criteria
suggested of sufficiently free and informed consent and justice, certain
empirical dnalyses could conceivably lead‘to the conclusion that present
policies should COntinué.

At the other extreme, one could approve an outright ban. Such a
po;icy might be approved if one were a consequentialist and convinced
that there were no conceivable circumstances ir which the good coﬁée—

gquences of experimentipg with prisoners could outweigh the evil, or if

one were convinced Y@t in principle prisoners cculd not give sufficiently

‘free consent to experﬁmentation or avoid being treated unjustly.

Between these pblar opposites several alternative policies could be
found by a person committed to the necessity of adhering to at least the
principles of informed consent and justice, and doubtfgl that their
réquiremeﬁts can in fact be satisfied in American prisons.

Guidelines for Experimental Review

One possibility would be to improve the review procedﬁres for

experiments using prisoners. A basic protection of at ledst “legal

4

liberties among citizens in the free-living population is the U.S.

i
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system of checks and balances among governmental institutions and the

myriad private groups in society. Attempts to institutionalize some

“legitimate checks and balances might lead to requirements thata prisoner

protection (or review) committee be férmed in prisons where experiments
were to take place. This prisoner protection committee Qould be em-
powered to ieject or approve experiments and the procedures to be used
in obtaining consent from individual prisoners. It would also monitor
the actual gaining of consent from prisoners.

‘Since this committee needs scientific information and counsel,bas
well as the cooperation of‘the prison administrators, but is primarily
concerned to protect the interests of prisoners, the committee could be
comprised of five prisoners, one scientist, one prison official, and
one non-voting representative of the media. Election of all members,
including the scientist, prison 6fficial and media representative, would
be b§>secret ballet of the prison population. Terms would be for limited
periods of time--perhaps six months--with a limit of two consecutive
terms. Minority views and reports would be available to prisoners as
well as the public. P;isoner participants would not receive special
conéideration by parole boards and the prisoners would be so notified
before election. Remuneration of the prisoners on the committee would
be equivalent to other prison jobé.

The prisoner protection committee would be a safeguard for,frée and
informed consent, but probléms of injustice would remain., A crucial
practical dilemma of experimentation with prisoners is devising remunera-

tion rates that simultaneously satisfy the consent and the justice re-
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quirements.v According te the demands of justice whatever is done about
the proportionate orvdisproportionate amounts of experimentation perxformed
in prisons compared to the free-living society, prisoners should receive
at least the same money as free—living volunteers for éxperimentgtion——
typically $20 per’day; But the difficulties of obtaining sufficiently
free consent dictate that prisoners receive the same remuneration for
experimentation as they do for other prison activities-~ $.65 per day
is one example.61

One suggestion for solving thié practical problem is for research
groups to pay sums equivalent to that which would be paid to free-~
living volunteers (and laboratory aides) into a fund for the benefit of
prisoners generally‘in the institution. Individual prisoners would
receive amounts equivalent to what they would receive from other prison
jobs. To create further protection, a separate prisoner finance
committee composed and elected in the manner of the prisoner protection
committee,‘but with different individuals serving, would be empowered to
decide for what purposes the money should be spent beyond the small sums
going to volunteers and laboratory aides.62-

Another possibility would be for non-prisoners, as well as prisoners,
to receive the same amount for participatibn in experiments as p%ﬁsoners
reéeive for other prison jobs. An even more sweeping suggestion would be

to follow the arguments of Richard Titmuss concerning blood ,donation, and:

make all participation in ekperimentation purely voluntary, both in and

out of prison. That is, pay no one for participating in any experimenta-
tion.63 Of course not all rewards to prisoners are financial. Even if

one solved the problem of financial payment, non-financial rewards of
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'expérimentation peculiar to prison settings such as earl§ éarole or
relief from boredom, might still cause problems for ﬁhe consent require-
ment.

A consensus seems to have emerged that justice démands that any
guidelines should include compensation of prisoners harmed in non-
64 |

therapeutic experimentation.

Accreditation of Penal Institutions

Recognition that consent takes place inside a total institution
has led to accreditation proposals. One of the most elaborate to date
is a plan for "inverse risk-rating." It assumes that there are pre-
dictable variations in risk among experiments and relevant differences
in the approximation of prisohs to free-living conditions. Looking at
the amount of voluntarism permitted by the objective characteristics of
a "correctional modality," accreditation would compare the “"risk of
ethical impairment" a correctional setting exhibited (from maximum
security prison to half-way house) with the risk of physical harm likely
from an experiment.

As the physical risk inherent in the research
increases, a greater approximation of freedom
and knowledge would be demanded of institutions
conducting such research. Some correctional
modalities might be determined too coerxcive to
allow experiments of even the lowest risks;
others, like halfway houses, might be found to

require no special safegquards beyond those
employed in the free world.6>

PR

Another suggestion, coﬁcerned primarily with informed consent, is
accreditation not of prisons, but of new institutions physically outside
the prison (though presumably reasonably proximate to it) created express-
ly to cﬂﬁdggt experimentation utilizing both prisoners and non-~prisoners.66 i
Neither accreditation plan includgﬁ suggestions concerning remuneration %

rates.
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Having assumed that in principle prisoners can givg free and in- /
formed consent in an'ideal prison, these various proposals try to refurm
present prisons in that direction. Unfo?tunately, one can see problems
with each of the suggestions.

Revising procedures for reviewing experiments and changing ad-
ministrative practices for paying prisoners overlooks the basic structure
of prisons. Developing new, prisoner-dominated organizations as checks
to ‘supervisory authority may well be considered unfeasible by prison
officials whose essential (if minimum) assignment from society is to
keep prisoners secure. Even if prisonef.protention and finance committees
were organized, the presence of prison officials on the committees might
well lead prisoners out Qf fear or cunning to defer to thé dominant power
in a total institution, even to the detriment of the interests of other
prisoners. On the other hand, eliminating non~prisoners from the commit~

tee would heighten the risk of what might happén in any case: exploitation

of individual prisoners by committees of prisoners acting within the

coercive forces of a total institution.
Devising accrediting plans for correctional modalities that might
have an acceptable inverse risk-ratio also runs into several difficulties.

First, it assumes that measurement of external, objective constraints on

. a prisoner's freedom of action, while admittedly incomplete, is adequate

for judging a prisoner's ability to vblunteer, While one might agree
that measuriﬁé such factors as the number and nature-of security pre-
cautions and evaluating the number of options for meaningful, paid

L7
A
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‘acﬁivity in a pris?n is neceséary, is it sufficient? Some priséners
mightbfind ﬁinimum security facilities more intimidating or boring than
oéher prisoners would find maximum security prisons. Such prisoners,
perhaps younger and/or not accustomed to incarceration, might well find
the inducement overwhelming to participaté in experimepts with high
levels of autho;ized risk.

Second, implementation of such én acgreditation system would be
different administrativély. The known difficulties of setting up pro-
cedures for reviewing the form by which experimenters gain consent from
individuals, in or out of prison, let alone the continued monitoring of
experimenters' actually obtaining consent, would surely be simple com-
pared tc the complexitiés of devising and monitoring accreéitation guide-
lines for entire institutions. The time and personnel needed to inspect
federal, state, county and municipal correctional institutions, not just
initially but on a sustained basis, would be immense.

In adaition, it has been pointed out that Qeighing risks of éhysical
harm against ability to qive.sufficienfly‘free consent assumes that consent
is iequired only to protect individuals against physical risks. If, on
the other hand, obfaining a person's consent before experimenting on him
is a duty we owe him - a necessary mark of respect whatever the risk -
then a plan based on weighing levels of ability to consent againsﬁ levels

of physical risk is suspect, rconceptually as well as practically.67

The proposal to avoid consent problems by developing experimental *
~facilities outside prisons which would use both prisoners and non-prisoners

misplaces the locus of the problem. While the treatment of prisoners
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during an experiment would conceivably be more open to scrutiny, it is

not the isolation of the experimental facilities inside a prison that is

_ primarily at issue. Subjects used for exteided periods of time to

test toxic ageﬁts are taken from their cells in any case and placed

in isolated wards (somctimes cspecially built for the pﬁrpose) within

the prison compound, which are not significantly different from isolated

wards in medical facilities outside prisons, Primarily at issue are

the non-medical conditions and charactéristics of total institutions

within which prisoners consent to experimentation. The problems of

consent and remuneration continue whether the prisoner's choice leads

him to a restricted environment inside or outside the prison gates.

Moratorium

The Commission might accept the thesis that prisoners, in principle,'

can give sufficiently free consent in ideal conditions and therefore

judge that an outright ban on experimentation was inapprdpriate. The

Commission might also believe that in fact prisons create "insurmountable -

problems for voluntary consent and justice which neither revised review
procedures nor institutional accreditation'proposals adequately deal
with. The Commission still has an alternative. It could adopt the
alternative policy of declaring % moratorium on experimentation with
prisoners. A moratorium would admit that futufe déYelopments might make
) c

experimentation possible but would assert that the present situation
makes experimentétibn with brisoners impermissigle.

If the Commission believed that alteration of conditions within the

présent structure of prisons wogld be a sufficient change, then the

S
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. Commission might accompany the moratorium with proposed guidelines ox
accreditation plansi If the structure of prisons tﬁemselves were tﬁought
to be the problem, then it might be more.appropriate to accompany‘the
declaraﬁion of a moratbrium with a statement of basic principles to

guide the shaping of alternative institutions within wh%ch>subjects

for experimentation might voluntéer. Given the complexity of penal
theory thé wisest course would seem fo be for the Commission to fulfill
its mandate by declaring a moratoriumaccompanied by its reasons for doing so.
The shock of a moratorium might itself be a considerable impetus for
experts in correctional theory and practice to implement reforms in

the American prison system.

Whether the duratipn of the moratorium would be for a specified
period of time or Qould be indefinite in length would depehd on whether
one wanted to place the burden of proof on those who support or those
who opposevexperimeﬁtation. Since the evidence.indicates that prisoner
experimentation fails to meet the requirements of both informed consent
and jﬁstice, placing the burden on‘those who wishbto experiment with
prisoners is appropriate. An indefinite moratorium is‘the best policy.
If evidence develops that conditions have decisively changed, it can bhe
presented and the 1ifting of the moratOri;m‘considered.‘

If it is important to protect prisoners and to make clear to them
and others that they are protected, the scope of the moratorium must
observe distinctions that afe as clear and understandable as possible.

In recent literature several categories have been developed, five of which
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appear to spread across a continuum, from experimentation designed purely

.to gain knowledge to treatment prescribed solely to alleviate or cure the

illness of a particular patient.. The five categories are: non-therapeutic

experimentation (or research), mixed experimentation, ‘therapeutic experi-

mentation, innovative therapy (or practice), and standard‘therapy.
Everyone writing on the ﬁopic is acutely aware thaﬁ the analytic terms
describe activities that often cannot be restricted to such categories.
It is also obvious that varying definitions of the categories lead to
overlapping among terms. For example, Robert J. Levine's use of the
term innovative therapy--"Iﬁnovative therapy is a term‘applied to a
simple activity that is ordinarily conducﬁed by fhe[éhféiciap wifh either
pure practice intent o? varying degrees of mixed research and practice
intent,"~-would appear to allow mofe use of the patient'té gain scien-’
tific knowledge than Charles Fried's definition of therapeutic experi-
mentation: "Experimentation is therapeutic when a therapy is tried with
the sole view of determining the best way of treating that patieﬁﬁ."ss
The various definitions do agrée, however,  that there is a significant
difference between experimentation and therapy,

Surely the Commission would not want a m&rator;um to be so strictly
understood that it would preclude prisoners receiving the benefit of new
procedures or agents that had exhibifed some chance of success, but héd
not yet become a part of standard medical practice. If the termrfher;py»
could include ihnovative therapy understood in Levine's terms as "con-

ducted with pure practice intent," the mératorium could extend to all
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experimentation, not simply "non-therapeutic experimentation," and still
allow for prisoners to benefit from new medical techniques.

Within the context of a prison it appears wnore practical to say

ﬁhat prisoners may be asked to consent to therapy (inciuding innovative
therapy carcfully defiﬁcd), but not experimentation, than to say that
prisoners may consent to one kind of experimentation--therapeutic--but
not to‘another~-non—therapeutic; The distinction between thefapy and
experimgntation would be less likely to confuse researchers, prisoners
and correctionél authorities and thereby provide greater protection for
thé prisonér. ‘

There are other substantial reasons for drawing the line of the
moratorium along the more familiar distinctions of experimentation and
therapy. It is generally expected that greater knowledge is available
to the physiéian about therapy than experimentation and that therefore

there is a greater chance that the physician will be able to communicate

enough knowledge to the prisoner for him to give a sufficiently informed
consent. It is also assumed that since the entire purpose of the therapy
is to benefit the patient by ameliorating or curing his illness, it can
be assumed with greater assurance than with experimentation that his
consent is sufficiently voluntary. Even if doubt persisted about a
prisoner's capacity to consent, it would be assumed that a reasonable

person similarly afflicted would consent to therapy performed solely |

on his own behalf.
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Furthermore,.if the procedurgﬁis therapy, there is greater assurance
than with experimentation that it has been tried before on non-prisoners,
even if it has not become standard practice. Finally, moré tﬁan for
experimentation, there is a tradition of professional an@ legal’ sanctions
against those who engage in malpractice. Prisoners would have more
precedeﬁt allowing thembto bring s;it against harmful therapy than against
injurious experimentation.

Behavioral Experimentation

An %pdefinite moratorium on all experimentation or reseazch using
prisonerg should extend to behavioral experimentation. The fact that
it may be more difficult to distinguish between experimentation and
therapy among behavioral techniques does not weaken the necessity for
declaring a moratorium on such experiments. Rather, it strengthens the
need for caution in considering consent to procedures modifying behavior,
even when they are called therapeutic. The Kaimowitz psthosurgery
decision objects to the proposed surgery for a variety of reasons, in~
cluding the fact that it had'not been sufficiently tested and was “clear—
ly experimlental."69

The arguments concerning biomedical experimentation apply also to
behavioral experimentation. The question raised by the administratioq
and structure of prisons about the capacity of prisoners to give cofisent

persist, particularly for hehavioral experiments that may be even more

intrusive and irreversible than biomedical experimentation. Past practices

using prisoners for surgical procedures profoundly altering behavior, raise

real if sometimes overly lurid fears, that other‘behavior—éiﬁering tech-
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niques will violate the requirements of justice. Furthermore, as wiﬁh
biomedical éxpériments, it is not neéessary to use prisoners in behavioral
research. Experimentation with free-living volunteers who consent to live
in simulated prison environments, however difficult in practice, could in
principle provide sufficient knowledge abiout the safety and efficacy
of behavioral techniques that could later be used therapeutically with
prisoners.

Clearly, a moratorium on behavioral experimentation would be less
restrictive if there could be égreement about more precise definitions
of the word behavioral. The moratorium would not ‘extend to certain

agtivities if they were found to be not behavioral but educational;

'for example, programmed insiruction, including, perhaps, its "constructional"

form.70 Experiments that did not manipulate, or even alter behavior,

but only observed it might be called social rather than behavioral research.

Of course, ethical questions can be raised about observational studies--
particulafly concerning breaches of privacy or confidentiality--but they
migat not justify excluding such social research from prisons. in any
case, careful definition of the word behavior might lead to certain
gquestions being settled apart form voting a moratorium on biomedical and
behavioral experimentation. |

Greater agreement of what is included within behavior techniques
might mean that while a moratorium was declared on using prisoners in
behavior experimentation behavioral therapy on priSﬂners could proceed.
On the othgr hand, a moratorium on experimentation thai allowed innovative
biomedical or behavioral tﬁerapy might still be too permissive ang guidee 
lines for the uge of innovative therapies with prisoners would need to be

drawn up; but that would be anothev, separate enterprise.
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Conclusion

It has been suggested by some that beyond the sick prisoner there
are classes of non-prisoners who would remain untouched b;‘any guidelines
concerning prisorier experimentation, classes who are also vulnerable to
coercion. Indeed, sometimes it is argued that even though classes of
non-prisoners are also coerced, economically and otherwise, there is no
sense of the urgent need to exclude them from experimentation. Why
should society isolate prisoners‘as a class from experimentation? But
surely, if groués in American society were placed on a scale of vulnerabi-
lity to coercion, prisoners woul@ be placed at the higher end of the
scale. In bioethical discussions it has become common for practices or.
policies to be disapproved because they might lead to worse practices.
With prisoner experimentation we are aiready at the thick edge of the
wedge. If other populations are vulnerable, their cases may also need to
be exémined. Inaction in other areas is not a sufficient reason for avoia-

ing action now concerning research on prisoners.
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INTRODUCTION

This essay will attempt to present some philosophical guidelines
for public policy in regard to the involvement of prisoners in biomedical
and behavioral experimentation. These guidelines consist of certain speCQ
ifiable conditions which must be satisfied if the participation of prisoners
in experimentaion is to be legitimate. A clear formulation of these
conditions is aided by an acute analysis of the notions of coercion,
bribery and consent (informed and tacit); the conditions are rendered

applicable by a close adherence to reliable empirical facts.
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PHILOSOPHICAL INQUIRY: EXPERIMENTATION IN GENERAL

Prior to distinguishing the issues involved in the participation of
prisoners in nontherapeutic biomedical research from those of therapeutic
behavioral research, our inquiry will present the principles of justice
which govern the prescription of human rights to persons (including those
in penal institutions). These principles embody a particular ideal of the
person; they are addressed to the legitimate conditions under which the

participation of prisoners in experimentation (in general) may occur.

In America, the ideal of the person is manifest in the philosophical
formulations (i.e. the Delcaration of Independence) of the Founding Fathers.
This formulation exalts the values of freedom, equality and rationality.

The fundamental principles of the American Republic conceive of persons as
free, equal and rational beings. Human rights are assigned and governed
by these philosophical principles; these rights play a crucial role in
formulating the legitimate conditions for the participation of prisoners

in experimentation.

Following the highly sophisticated argument of John Rawls, in his

celebrated work A Theory of Justice, I shall argue that the acceptance of

the aforementioned ideal of the person entails the acceptance of the
principles frze, rational persons would choose under conditions of equality
and fairness.l These principles, which should regulate human participation
in experimentation, constitute the legitimate conditions for such par-
ticipation. They are:

1) Persons must be fully informed of the consequences of ex-
perimentation (i.e. persons possess the human right to know).

o omemm e
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2) Persons must openly consent to participation by signing
a contract with group conducting experimentation (i.e.
the human right to choose).

3) Persons must decide to participate in experimentation
based on rational grounds under conditions of equality
and fairness {i.e. the human right to rationalily and
fairly decide).

The first condition requires that the person be informed about the
positive and negative consequences of their participation in experimen-
tation; these consequences include the effects such experimentation will
have on the person involved as well as those on society. This information
is required for ethical reasons. As Hans Jonas cleverly writes, "if the
prisoner is not informed he (or she) is definitely wronged even when not

harmed"2, Hence, if persons are not informed fully as to the consequences

of experimentation, their human right to know has been violated.

The second condition fulfills the requirement of freedom; that is, it
insures that the decision is the free choice of the prisoner. This choice
is possible only under non-coercive conditions. The philosophical justi-

fication of condition two is that our ideal of the person demands that our

agent be a free agent i.e. one who acts on one's own will. Hence, if persons

are coerced into participating in experimentation, then their human right

to choose has been violated.

The last condition insures that the decision is the rational choice
of the prisoner under conditions of fairness and equality. This decision
is possible only in non-manipulative relations. It cannot be made under
bargaining conditions of domination and control. Hence, if persons are
manipulated into participating in experimentation, then their human right

to rationally and fairly decide has been violated.
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The existence of penal institutions can be justified on libertarian
grounds; that is, they are needed for the sake of liberty. Criminal laws
and prisons serve as persons' security to one another.3 They are justifiable
only if they protect the Tiberties of persons in society and preserve the

fundamental human rights of persons within the penal institutions.

The human rights of persons are inviolable. They are violated only
if the aforementioned ideal of the person is no long cherished. If this
ideal of the person is no longer cherished, then the fundamental principles

of the American Republic are no longer respected.
II

The most important task of our philosophical inquiry into the par-
ticipation of prisoners in experimentation (for scientific research) is
providing a clear analysis of the notion of coercion. This elusive con-
cept holds primacy over the notion of consent, for legitimate consent

presupposes non-coercive conditions.

In Tight of our justification of the human rights of persons (and
prisoners, of course), we shall claim that non-coercive conditions are
necessary, though not sufficient, conditions for the legitimate partic-
ipation of prisoners in any kind of experimentation. This claim follows
logically from our ideal of the person because the consent of persons
under coercive conditions clearly violates the human right to freely

choose (condition two).

The crucial question becomes "What are coercive conditions?"

4

Following the highly rigorous argument of Robert Nozick™, I shall define
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coercion as the performance of an action if one does that action because
of a threat that has been made against one not doing that action. For
example:
P is Q's usual supplier of drugs, and today when he comes to Q
he says that he will not sell them to Q, as he normally does,
for $20, but rather will give them to Q if and only if Q beats
up a certain person.
In this example of coercion, P is threatening not to give Q the drugs. In
the normal course of events, P does supply Q with drugs for money. P is
threatening to withhold the supply, to deprive Q of his drugs if Q doesn't

beat up a certain person. Hence, P coerced Q into beating up the person.

Coercion always involves a threat, which is understood by the person
coerced and is intended to alter that person's behavior. A threat makes
the consequences of one's action worse than they would have been in the

normal, expected course of events.

So coercive conditions are those under which A does X owing to a threat
made against A for not doing x and which worsens the consequences of not
doing x relative to the normal, expected course of events. We should note
also that coercive behavior is unwilling behavior; that is, a person who

does something because of threats does not perform a voluntary action.?

In juxtaposition to the notion of coercion, we shall examine the notion
of bribery. This latter notion shall be defired as the manipulation of
incentives to get persons to perform a certair action. Bribery is not
coercion; it does not involve a threat (as characterized&aboVe). A person

is not coerced into performing an action if he performs it because someone
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has offered him something. For example:

P is a stranger who has been observing Q, and knows that

Q is a drug addict. Both know that Q's usual supplier of
drugs was arrested this morning and that P had nothing to
do with his arrest. P approaches Q and says that he will
give Q drugs if and only if Q beats up a certain person.’

In this case. where P is a stranger to Q, P is not threatening not to supply

Q with drugs because P does not do so in the normal, expected course of events.

If P does not give Q the drugs he is not withholding drugs or depriving Q of
drugs, rather P is offering Q drugs as an incentive to beat up a certain
person. Hence, P does not coerce Q into beating up the person, since P does

not threaten Q.

Where offers rather than threats are used to induce the alteration
of conduct, we have the manipulation of incentives without coercion. The
notion of bribery involves offers or incentives; they make the consequences
of one's action better than they would have been in the normal, expected
course of events. Bribed behavior is willing behavior; that is, when a

person does something because of offers, it is one's own choice.8

The distinction between offers and threats is subtle, yet crucial.
It demarcates the notions of coercion and bribery, unwilling and willing
behavior. We intuitively can grasp the distinction by noting that we
willingly accept offers, whereas we unwillingly go along with threats. The
important observation is that the notion of coercion does not encompass all
examples of "getting one to do something". Without an acute analysis of
this vague phrase, almost all alterations of human behavior becomes

coercive,
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The participation of prisoners in experimentation (in general) falls
under the rubric of bribery, not coercion. Participation is not induced
by threats, but rather by offers e.g. money, pardons, prestige, relief from
loneliness. So this participation occurs under non-coercive conditions;

the free choice of prisoners is at play.

The central question now becomes "Does the promise of more comfortahle
quarters, better "od, additional contact with outsiders, relief from fear

and boredom all constitute coercion?

In our analysis, we have defined coercion as involving a threat which

makes the consequences of one's action worse than they would have been in
the normal, expected course of events. The crucial question above asks
whether the normal or expected course of events itself can be viewed as
coercive. For example:

Suppose that usually a slave owner beats his slave each

morning, for no reason connected with the slave's behavior.

Today he says to his slave, "Tommorrow I will not beat you

if and only if you now do A".?9
One is tempted to view this as either a threat or an offer. Nozick suggests
that it is to be viewed as a threat: 1in this case the standard for assessing
an action (as to whether it is a threat or offer) is not the normal course of
events, in which the slave is beaten daily, but rather the expected course
of events (which the slave prefers) in which he is not beaten daily. Hence,
the slave owner performs an action which makes the consequences of the slave's
action worse than they would have’heen in the expected, preferred course of

even’cs.]O This example cannot be a situation of bribery because the best

consequences of the offer cannot be better than the expected, preferred course
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of events. So the normal course of events (in which the slave is

beaten) is itself coercive.

We must now ask the question, "Are present prison conditions analogous
to the slave example?" In other words, "Do present prison conditions
constitute coercion in regard to the participation of prisoners in

experimentation in general?"

I suggest that the slave example is not analogous to prisoners'
participation in experimentation. The slave receives beatings from the
slave owner for no reason connected with the behavior of the slave; the
beatings are attributable to the capricious whims of the slave owner. This
is the normal course of events. The expected and preferred course of events
irvolves the slave not being beatenllg yet, given his situation, he must
go along with the threat i.e. do A. Prisoners indeed must put up with
excruciating conditions (many unnecessary and unjustifiable on merely
sanitary grounds)12 but the basic reason for being incarcerated is connected

with some behavior of the prisoner in society.

The alteration of the slave's conduct i.e. "do A" from the unwarranted
beating of the slave is coercive because the standard of assessing whether
the action of the slave is attributable to a threat or offer is the course
of events the slave prefers. The alteration of the prisoners' conduct
(i.e. freely participate in experimentation) from the warranted incarceration
of the prisoner is not coercive because the standard for assessing whether
the participatton in experimentation is attributable to a threat or offer is
not the course of events the prisoner prefers but rather the normal course

of events of the prison.
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This argument assumes that the legal system which feeds into the prison
system approximates justice i.e. usually prosecutes the responsible person.
If the legal system approximates injustice (or arbitrarily sends persons to

prison) then the whole penal system is unjustifiable.

My argument also assumes that persons (of normal mental capacity) are
responsible for criminal actions they commit. This assumption may sound
simplistic, but it runs counter to certain deterministic, environmentalist
claims that most prisoners who commit crimes are not really guilty of their
actions since he or she grew up in social conditions which faciiitated or
forced them to conmit a crime. According to this view, prisoners are symbols
of oppression and mere objects of circumstance.13 It is pathetic and
undeniable that most prisoners are poverty-ridden minority males; it is
important to ‘note the oppressive conditions against which they combatted.

But this observation is related tc the issue of social reform; it cannot

be the basis of an analysis of coercion in prisons.

We have found that the promise of better food, more comfortable quarters,
relief from fear and boredom, etc. does not constitute coercion. So such
enticements, in addition to full information of the consequences, do not -- as
of yet in our analysis -~ violate the humap rights of prisoners. The first
and second conditions have been fulfilled. We must now see whether the
last condition for the legitimate participation of prisoners in experi-

mentation can be fulfilled.

The participation of prisoners in experimentation falls under the rubric

of bribery. As we noted earliier, the notion of bribery invelves the alteration
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of one's conduct by the manipulation of incentives. It does not involve
threats (as does coercion) but rather offers: an offer makes the consequences
of one's action better than they would have been in the normal, expected

course of events.

I now claim that offers and incentives used in the participation of
prisoners in experimentation constitute bribery. These enticements occur
in manipulative relations under bargaining conditions of domination and
control. These relations indeed allow for the free choice or voluntary
consent of the prisoner (required by condition two), yet it undermines the
rational basis of such consent or choice. The evidence shows that over
half of prison volunteers do so out of a desire for better 1iving condi-
t'ions.14 These conditions can be obtained solely by volunteering, so
prisoners volunteer to participate in experimentation. I claim that this
kind of reasoning, given the circumstances, is irrational. The prisoners
voluntarily consent but the alternatives are too narrow for their choices
to be philosophicaliy justified. It is a cheap decision based solely
(or primarily) on the manipulation of incentives by those who offer the
once in a "term-time" opportunity.15 Following Bernard Williams, I would
characterize such prisoners’ participation in experimentation as an
"irrational situation":

What is meant is that it is a situation in which
reasons are insufficiently operative; it is a
situation insufficiently controlled by reasons
-- and hence by reason itself.l16
The notion of bribery involves the free choice (or voluntary consent) of the

prisoner but the choice itself is based on irrational grounds. It is similar

to voluntarily consenting (i.e. freely accepting an offer) to live in a more
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sanitary hotel room when it's the only room available other than your
present nasty one. The choice itself is not irrational (but rather the
best opportunistic action to take given the circumstances), though the

choice has an irrational basis upon which it is made.

A choice has a rational basis if and only if a variety of alternatives
are available and relevant reasons of the agent are operative. In prisoners'
participation in experimentation, there is a paucity of alternatives, thus
certain pertinent reasons are suppressed i.e. are insufficiently operative.
For example, if that half of the prisoners who volunteered to participate
in experimentation for reasons of better 1living conditions already had
decent 1iving conditions, then undoubtedly certain reasons for volunteering
would be operative which are not under the present circumstances. Likewise
holds for other attractive enticements e.g. wages which far exceed the

normal levels in prisons.

So informed and voluntary consent in manipulative relations under
conditions of domination and control Teads to our rejection of our ideal
of the person as a free, equal and rational being. This kind of ("cheap")
consent violates the human right of persons (and prisoners included, of
course) to rationally and fairly dec%ﬂe whether to participate in exper-

imentation.

A reasonable objection to my reasoning and conclusion may be that,
even though prisoners do reside under conditions of domination and control,
these conditions are warranted. Therefore they cannot serve as grounds

for disallowing the participation of prisoners in experimentation.
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I noted earlier in this paper that some form of incarceration (not
necessarily the present excruciating conditions of prisons) is warranted
assuming the legal system on which it feeds approximates justice. This
warrant indeed justifies a certain degree of domination and control in
penal institutions. But penal institutions should not violate the basic
human rights involved in the participation of prisoners in experimentation.
So the conditions of domination and control in some form of incarceration
may be justified; and it is precisely this reason penal institutions are

undesirable for experimentation. The human rights of prisoners are more

easily violated precisely because the prisoners are more easily manipulated.

Basic human rights guarantee that prisoners are not manipulated in research
requiring human experimentation; basic human rights do not guarantee that
some . form of domination and control will be absent in warranted penal

institutions, My arguments pertain solely to the former.

Prisoners should have the right to participate in the sustenance and
improvement of society and mankind17, through the joint cooperation with
the medical and social science professions, respectively. But this right

is a prima facie right; that is, persons are entitled to it if it is not

overridden by other more important moral considerations. I have claimed that

prisoners are entitled to this right if and only if their more basic human
rights are not violated. These basic human rights are raspected only if

the three conditions for legitimate participation are met.
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PHILOSOPHICAL INQUIRY: THERAPEUTIC EXPERIMENTATION

Although the previous section applies to the participation of prisoners
in experimentation in general, participation of prisoners in therapeutic
experimentation deserves additional attention. Since the turn of the century,
the stated objective of the penal system in this country has been the
rehabilitation of its inhabitants. Therapeutic research on prisoners can

easily be construed consistent with the rehabilitative objective.

The central questions in this inquiry are, "What is the demarcative
1ine between research qua rehabilitation and research qua experimentation?"
and "What is the extent to which a prisoner retains the right to refuse
rehabilitative therapy?" The former question 1s an empirical one; that
is, we must see whether the present state of the scientific enterprise views
current behavioral and biomedical therapy as rehabilitative or experimental.
The Tatter question is a philosophical one; that is, we must define those

rights a prisoner retains or forfeits as a result of conviction.

In any stage in the ever-ongoing, self-correcting process of science,
conflicting theories exist as to the explanation of certain phenomena.
For example, the effectiveness or ineffectiveness of behavioral modificatiun
techniques in reducing recidivism in prisoners is hotly contested on both

sides of the issue.

In any scientific controversy which involves human experimentation, we
must never lose sight of the fact that real, live human beings constitute the
domain of data. Only a crude utilitarianism cculd justify continual human

experimentation in the face of experimental failure.
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Recent Titerature in the area of therapeutic research strongly avers
that such research is primarily ineffective in rehabilitating prisoners;
at this point in its development, it is highly expem’menta].18 In fact,
there is some laboratory evidence to support the claim that the rate of
undesirable behavior is increased by aversive conditioning owing to a
"paradoxical effect", among other things.19 After viewing the evidence,
it seems to me that the current state of therapeutic research on prisoners is
experimental; it has not shown to contribute significantly to the

rehabilitation of prisoners.

Hence, the argument presented in the previous section answers our second
question. This argument was presented in order to justify the legitimate
conditions under which prisoners could participate in experimentation in
general. It holds for "therapeutic" experimentation in that such experimenta-
tion does not rehabilitate. So "therapeutic" experimentation is literally
nontherapeutic experimentation; it is not therapeutic i.e. it does not

rehabilitate.

A reasonable counter-argument can claim that experimentation will never
become therapeutic i.e. rehabilitative, if it is not allowed to p:oceed and
develop; I agree. But, as the previous section attempts to show, experi-

mentation can proceed and develop with prisoners as their data only if the

claim that certain ethical constraints be observed. Scientific progress
is grand, but even it must bow before the altar of human rights; scientific
progress is progress only if it legitimately respects the value and dignity

of persons. Such progress is guaranteed if the gusto for it is proportionate
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to the willingness to satisfy the three conditions for justifiable human

experimentation.

I should add that if such conditions are met and the resumed research
yields rehabilitative results, new problems would arise concerning the
second question above. This new influx of complexity is attributable to
the rehabilitative policy of penal institutions and the rehabilitative
results from legitimate human experimentation. Our three conditions would
remain, but the notions of coercion and bribery would have to be redefined.
For example, the very standard of assessing whether an action is a threat
or offer (in our analysis this standard was the normal, expected course
of events) would be altered. Prisoners would now expect to be involved with
some form of therapy; given the rehabilitative objective of prisons and
effective rehabilitative therapy, some form of therapy would now be part
of the normal, expected course of events. Hence, effective rehabilitative
therapy would not fall under the rubric of bribery, for it would no longer
be experimental. The important point is that the human rights of prisoners

would be observed, irregardless of the state of science.
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ALTERNATIVES

In Tight of my refusal to allow the participation of prisoners in
experimentation unless the relevant conditions are satisfied, we may ask,
"Are there other possible populations available who could more easily
meet the legitimate conditions for human experimentation?" The answer is
emphatically affirmative. The claim that prisoners are the sole population
available to demonstrate the efficiancy and safety of new drugs is inane.
This claim, most 1ikely, is but a facade or weak rationalization of research
activity on behalf of profit-hungry firms and knowledge-thirsty psychologists

who don't want their pleasant situation to be disturbed.

It is reasonable to expect human experimentation in scientific research
to shift from prisons to Third World countries. I suggest that this shift
would be unjustifiable, for it is highly unlikely that the conditions under

which human experimentation occurs there, would violate the iegitimate

conditions which protect human rights.

The legitimate conditions are met most easily (and possibly only) by
normal volunteers. Full information would be available to the volunteer;
overt consent would be freely displayed; and, most importantly, consent
would be based on rational grounds under conditions of equality and fairness.?0
The manipuiation of incentives under conditions of domination and control

is severely minimized.

It is significant that this viewpoint is advocated by John Arnold, former

director of the Truman Research Laboratory in Missouri, who has conducted
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malaria research for twenty-seven years, He even notes that there are
certain positive benefits for the research itself (e.g. better systems for

follow-up care, better research staff, etc.) over and above the humanistic

considerations.21
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POLICY RECOMMENDATIONS

The preceding philosophical inquiry has lead te the following reasoning
for the basis of public policy concerning the participation of prisoners

in experimentation for scientific research:

1) The participation of prisoners in experimentation should
be regulated by philosophically justifiable principles.
These principles should embody the ideal of the person
found in the fundamental philosophical formulations of
the Tand. These principles govern the assignment of human
rights to persons in general (and for our purposes to
prisoners in particular).

2) Within a society whose Tegal system approximates justice,
prisoners rightfully forfeit certain liberties in 1ieu of
incarceration, yet they retain their basic human rights as
defined by the aforementioned principles.

3) Coercion is a sufficient, though not a necessary, condition
for the termination {(or disallowance) of human participation
in experimentation. Incarceration in addition to the offers
of researching firms do not constitute coercion.

4) Bribery is a sufficient, though not a necessary, condition for
the termination (or disallowance) of human participation in
experimentation. Incarceration in addition to the offers of
researching firms do constitute bribery. So prisoners' par-
ticipation in experimentation under briberous conditions is
not philosophically justifiable i.e. it violates at least one
human right of the prisoner.

5) The reasoning in 1-4 applies to research qua nontherapeutic
experimentation; yet research qua therapy has not proven to be
therapeutic i.e. rehabilitative, so present research qua therapy
remains research qua nontherapeutic experimentation. Hence, the
reasoning in 1-4 applies to all prisoners' participation in
experimentation at present. A significant scientific advance
in research qua therapy would present complexities, assuming
the objective of the penal system remains that of rehabilitation.

6) The reasoning in 1-4 applies to pertinent alternative populations
e.g. Third World countries, domestic unemployed poor. et. al.
The best alternative (or that which most easily meets the
legitimate conditions) population is normal volunteers.
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My policy recommendations are:

1)

2)

3)

The immediate termination of prisoners® participation
in experimentation in nontherapeutic biomedical and
"“therapeutic" behavioral research.

Participation can be resumed if and only if the legitimate
conditions for participation of persons in experimentation
is fulfilled. This fulfillment within pehal institutions

entails vast prison reform, an issue untouthed in this
essay,

Human participation in experimentation should involve
primarily (and at the present time only) normal volunteers,
provided that Tegitimate conditions are fulfilled.
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FOOTNOTES AND COMMENTS

1The philosophical justification of this neo-Kantian methodology is forcefully
argued by Rawls, A Theory of Justice (Cambridge, 1971) Chap. I, esp. Sect.9,
Chap. III and Chap. IX, Sect. 87. I do not offer an analytic argument for

the derivation of the three principles that regulate human participation in
experimentation; this paper is primarily an attempt to provide guidelines

for policy, thus a purely deductive argument based on neo-Kantian (or Rawlsian)
methodology would be a bit cut of place. I do hope that one does intuitively
grasp the relationship between the American ideal of the person and the three
principles based thereon.

ZHans Jonas, "Philosophical Reflections on Experimenting with Human Subjects",
Experimentation with Human Subjects, ed. Paul Freund (New York, 1970), p.23.

3For an elaboration on the reasoning underlying this conception of penal
institutions, see Rawls, A Theory of Justice, Chap. IV, Sect. 38, esp.
pp. 240-241.

4Robert Nozick, "Coercion", Philosophy, Science, and Method: Essays in Honor

of Ernest Nagel, ed. S. Morgenbesser, P. Suppes and M. White (St. Martin's
Press, New York, 1969), pp. 440-472.

SIbid., 447.

,
6., .
Ibid.,

7Ib-id¢ 3

BIbid.s

glbid.a

459.
. 447.
. 459.
. 450.

- T T U O

10Nozick argues for his suggestion on pages 450-451 in his article. This
example is analogous to the researcher threatening the prisoner by saying
"Either you participate or you get tortured by the Tucker Telephone or the
teeter board". In this case, the preferred course of events (in which the
prisoner 1is not tortured) becomes the standard of assessment as to whether
a particular action is a threat or offer. 1 should add that the 'Tucker
Telephone' and the'teeter board' were forms of torture in Arkansas prisons
prior to court cases outlawing them. For further information, see
Criminal Law and Procedure; Cases and Materials, James Vorenberg
(St. Paul, 1978), Part II, Sect. 29B, "Prisoners' Rights", esp. p. 893.

......... 3

11The slave may prefer, of course, to be free; but if our point is to be
cogent, we must stay within the perimeters of our example.
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1214 45 important to make a distinction between incarceration and prison
conditions; that is, between the warranted removal of one from society
and the conditions inside the penal institutions. I address myself only
to the former. I am not asserting that the present prison conditions are
warranted. In fact, present prison conditions can be rightfully condemned
on other moral grounds; but this is a subject for another paper. The |
present conditions of prison are important here only in so far as they serve
as a background for coercion or bribery in the participation of prisoners
in experimentation. For a recent legal condemnation of pi’son conditions,
see the description of U.S. District Judge Frauk Johnson's decision in
Alabama in Newsweek, Jan. 26, 1976, p. 43.
131 suggest that this deterministic view stultifies the self~image of the
poor as well as dehumanizes them. It's obvious that the poor need help,
but it doesn't follow that the poor are helpless. Ironically, the Left
have pushed this view, which views the poor as mere objects, only worthy
of manipulation. I believe that if one views others as not responsible
for their actions (while admitting that there are some people who are
responsible for their actions), one is presupposing the inferiority of
the former. To hold a person or group of people responsible for their
actions means to treat them as equal moral agents as oneself; if persons
are not treated as equally responsible, there is not much left to their
equality as moral agents. My view does not entail victimology or
"blaming the victim", but rather recognizes the free will of the victim
i.e. respecting him or her as a person. For further elaboration, see
Bernard Williams, "The Idea of Equality", Moral Concepts, ed. (Oxford,
1970), p. 159.

14John D. Arnoid, Daniel C. Martin and Sarah E. Boyer, "A Study of One
Prison Population and its Response to Medical Research", 169
Annals of the New York Academy of Science, Jan. 21, 1970 pp.463-470.
There is further evidence in John C. McDonald's article in the
Journal of the American Medical Assocjation, No. 6, 202, Nov. 6, 1967
"Why Prisoners Volunteer to be Experimental Subjects", p. 175.

15In a Trenton newspaper article entitled, "WILLING 'VICTIMS': Inmates

oppose efforts to halt drug testing", one prisoner states in reference
to participation in experimentation, "It's 1ike going to the Bahamas".
This statement says as much about present prison conditions as it does
about the motivations for prisoners' participation in experimentation.
For the article, see The Star-Ledger, Nov. 19, 1975, p. 38

16Bernard Williams, "The Idea of Equality", Moral Concepts, ed. Feinberg
(Oxford, 1970), p. 164.

171 think this right is crucial and should not be overlooked. Although it

can be overriden by other moral considerations, it is often ignored sy
overly eager libertarians. Paul Ramsey and Paul Freund as well as

Margaret Mead and Talcott Parsons have caught note of this important righti.
For further elaboration, see Paul Ramsey, The Patient as Person, (New Haven,
1970}, esp. p. 42f; Paul Freund, "Introduction™, esp. p. xvi, Margaret Mead
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"Research with Human Beings; A Model Derived from Anthropuiogical Field
Practice", esp. the beginning of the essay pp. 152-i57, Talcott Parsons,
"Research with Human Subjects and the 'Professional Complex'" pp. 116~151.
A11 of the last four articles mentioned can be found in the anthology
edited by Paul Freund, Experimentation'wiﬁh Human_Subjects op. cit.

18Th1's conclusion is supported by many studies, but most importantly the
crucial article by C. R. and Ina A. Jeffery, "Psychosurgery and Behavior
Modification", American Behavioral Scientist, Vol. 18, No. 5, May/Jdune 1975,
pp. 685-722. They explicitly state on pages 714-715, ". . . at this point
in history we do not possess the necessary knowledge to alter criminal
behavior". They also quote the conclusion of the President's Crime Commission
on page 692, ". . . there is probably no subject of comparable concern
to which the nation is devoting so much effort with 1ittle knowledge of
what it is doing".

1‘QR:;ﬂph K. Schwitzgebel, Development and Legal Requiation of Coercive

Behavior Modification Techniques with Offenders, NIMH., Center for Studies
of Crime and Delinquency, DHEW Publication No. {ADM) 74-102, 1974, p. 15.

20These rational grounds would be the most rational ones our economic system
allows. There will still be pecuniary incentives, but also a variety
of alternatives which will allow the person to negotiate under more
egalitarian bargaining conditions. It seems to me that the chronically
unemployed may still be at a disadvantage, similar but not to the same
degree as prisoners. For reasons I cannot fully delineate at the moment,
I would oppose the participation of the chronicatly unemployed in experi-
mentation. I am not convinced that their social conditions would satisfy
the third condition; they would be easy bait for the manipulation of incentives
under conditions of domination and control. But I cannot adequately make
my argurant now, for it is not the issue at hand. It indeed deserves some
kind of treatment in future papers on human experimentation in general.

21John Arnold, Statement before the Subcommittee on Courts, Civil Liberties
and the Administration of Justice, House Judiciary Committee, Sept. 29, 1975.
In this testimony, he states succinctly, "The prediction that alternate
populations were not available has been wrong . . . We no Tlonger need to
propose that important programs be dismantled if we discontinue use of
prison volunteers."
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ON DOING IT FOR MONEY

In this brief paper, I will consider the ethical contexts of selling the

disposition over the use of one's body for purposes of biomedical or behavioral

~experimentation. The aim of these considerations is to answer the quest1on of

whether there are any well-founded ethical objections to such part1c1pat1on in

human experimentation for monetary reward. I will deal with the question in

the following cortexts:

(1)

(2)

(3)

What is it that is being sold (and bought)? In the context of an economic
exchange, what rights does the seller have over what is being sold? What

rights does the buyer have to buy, and what rights does he have over what (:)H
is bought? What constraints, 1imits, and obligations are entailed by sgCh

an exchange, for the seller and”the buyer? Obviously, what is at issue

here is whether participation in human experimentation for monetary reward

‘can be defined as a job, and whether the model of wage labor is appropriate

to this context.

Does the motivation of the research subject bear on the éthica] questions
raised in the exchangé? Similarly, does theﬁmotfvation of the reseérchek,
or the purpose of the research project have g:%rihg here? Beyond this, do
the anticipated consequences of the experiment (a) upon the research sub-
ject (b) with respect to potential benefits in the édvancement of medﬁcé1
knowledge or therapeuffc effectivenass hear on the ethical character of e
the exchange?

Does the sale of the d1sposat1on over the use of one 's body for- exper1~

mentation necessar11y'enta11 some degree of coerc1on or constra1nt or

can it be a free and voluntary act?l
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(4) What ethical considerations, if any, enter into making goverhment policy
in these matters? What does the government have the right to regulate?
Would regulation or prohibition of the right to sell disposition over

one's body for experimentation be in restraint of trade?

In short, then, the considerations here concern a persons‘'s rights and
obligations, with respect to his or her body, or with respect to the body of
another; motives and consequences; coercion; and the rights and 1imits on gov-
ernmental regulation. I am not concerned here with the legal contexts, con-
cerning property-right, nor with the legal contexts of motive, nor with the
question of compliance with existing laws, nor with the regulatory contexts of
business law. Rather, the discussion will focus on ethical questions, in-

cluding those concerning the Taw.

First then: what exactly is involved in participating in human experi-
imentation for monetary reward? The frequently used description of "selling
one's bady for research" confuses the issue, and needs initial clarification.
Only in the condition of slavery is one's body as‘such sold; and then, not by
oneself but by another who has obtained control 6§er it by force, or by custom
(i.e., in slave societies). The moral force of the abolition of slavery is

precisely the principle that one's Tife and Tiberty are inalienable rights,

that is, that they cannot be separated from one's person and sold. The notion
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things, aspects or productg of one's person which he or she can be said to

possegs and which can be sold as property. Thus, one doesn't have the right

(nor does any other person.have the right) to sell (or buy) one's body, as such.
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What is at issue, rather, is the sale of the disposition over the use of one's
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body for stated purposes, and usually, for a stated time and under specific
conditions. Such a sale characterizes indentured servitude, for example. But,
like slavery, this too is outlawed as morally and legaily repugnani, since the |
sale involves one's liberty during the period of indenture, and the contract

is not revocable except by payment, i.e., by compensatory redempﬁion for the
services contracted. What is at 1sSue, then, is not the sale of one's body for
research but rather the sale of the disposition over the usé of one's body for
specified purposes, for a specified time and under specified conditions. The
ethical question concerns what is and what is not alienable under these con-
ditions, not simply as a question of defining property; but as a questioh of

what the relation is between person and property, i.e., whether and under what

conditions there are aspects of one's own person which are alienable.

My own premise here is that person and body are coextensive, as a whole,

though parts and products of one's body are not necessarily parts and products

of one's person.2

Thus, the changes 1n one's body which may be said to affect and change
the person oneaﬁg, are the ones which are relevant here. Where a change in a
part of the body does affect such a change in the dey as a whole, i.e., af-
fects the whole organism, ahd thereby the state of health, well-being, or pro-

spective longevity of the person, or effects a psychological change (in "per-
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it is difficult o separate part Trom whole, funciionaliy.
However, taking of urine or blood specimens, or tissue, or even organs, under
certain circumstances, may have no such effect on the person, or only a minimal

P

effect. ,Lf
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In general, then, the question of what is alienable, or what a person
may permit to be separated from himself or herself, and sold, may initially
be considered in terms of some criterion of whether the change affects the
health, well~being or prospective longevity of the whole organism, i.e., of

the body insofar as it is coextensive with the person.

Here, let me state what is, I believe, an accepted ethical principle,
namely: that no one has the gjgh;_(inc1uding the person himself or herself)
to alienate one'é own person as such; and by the definition of person as co-
extensive with the (1iving) body, no one may aiienate one's body as such. Thus,
one cannot sell one's Tife (or body) or buy another's; for this would be tan-

tamount to slavery. For example, the taking of another's Tife, in the case of

“murder, is a case of taking what is not alienable property, on this view. Short

of this, however, questions arise as to what, then, is alienable; and what ex-
actly it is that is sold by paid research subjects, and bought by researchers.
We need some viable models of alienable rights, or alienable possessions, where

such sale or purchase is countenanced.

The major context in which the alienability of one's person arises, in
modern societies, is that of wage labor. The relevance of this context to the
present issue is clear, since what is at stake is whether research subjects

who do it for money may be categorized as engaging in a job, i.e., in selling

~ one‘s capacities or services Tor a wage, or an equivaient form of monetary con=

pensation (e.qg.,a fee). Here, the ethical question is, it one sense, settled,
and in another, not. On the one hand, since, in a capitalist economic system,
or a free-market system, the exchange of one's capacity to work for wages is

the very basis of social and economic life, and is not considered &thically
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objectionable or repugnant, then, insofar as research subjects and reséarchers
may be said to engage in such an exchange, they are in as ethically acceptable

oy PN

context as anyone who works at a job for money or empioys another to do so.

[«

On the other hand, if there are ethical objections to wage labor, or to the 7
capitalist system of exchange, then these will bear equally on the exchange |
which takes place in experimental research with human beings. A socialist may
adduce éthical objections to wage labor in any form, but that is not a questioﬁ
to be resolved here. Instead, it may be useful to reconstruct the model of:
wage Tabor to see how and to what extent it is analogous to the situation of -

the paid research subject, and where the analogy breaks down.

In wage labor, what is being sold is one's capacity or service for a cer-
tain time, under certain conditions. The product qfione’s labor, or the“benefit
of one's services then belongs as property to the émp1qyer. éuch a product or
service is plainly alienable, then, and presumably, one has a right to sell it,
or rather, to sell the disposition d;er the Tabor or skill which produces it.
Only in handicraft or in personal production or service industry, where the
entrepreneur is also the craftsman, is the product or seryice as such' sold. In
wage labor, it is the capacity to produce the product or to render the servicé
which is sold, wusually at a time—rafé, or hourly wage or fee. Thus, in wage
labor, it is the disposition over the use of one's body, at work. or Q;th a

certain skill, which is sold. !

In classical economic theOry, the value of products was seen to deriye
from the human “labor embodied in these products. This "Tabor theory of value,"
in all its historical variantS'(g;g.g(Wi]Tiam Petty, John Locke, Adam Smith,

Q
LN

David Ricardo, G. W. F. Hegel, Karl Marx) presupposes that one's capacity to
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work is a]ieyable ~~ i,e., that there 1s ?free 1abor? -~ and that this capacity
is the origin of economic value, and may be sold in the market as jtself a com-
modity. in exchange for monetary payment, Thus, John Locke proposes that the
value of cultivated land, (or of any product of labor) derives from the fact
that a person has "mixed" some of his labor with the raw material, and has thus
"mixed" part of himself, or his person (his proprium) with it. Property right
‘derives from this embodiment of part of one's person in the commodity, according

to Locke.

In effect, theﬁ, the wage worker does not sell the products of his or her
labor, but only the capacity to work, i.e., disposition over his or her ability
to produce goods or services. And since the practice of this capacity involves
the use of one's body, wage labor may be seen as the sale of the disposition
over the use of one's body for certain purposes, and for a certain time, 1in
exchange for money, at a specified time-rate. Presumably, also, since this is
regarded as a free market exchange, it is voluntarily entered into by both
seller and buyer, and may be terminated. One may always quit one's job; and
one may always be fired, on this ideal model of free exchange. So too, one may
always refuse an offer of employment; or refuse to hire an employee. This
relation is therefore one of contract, in which both parties are regarded as

free and voluntary agents in the agreement.

The virtue of such a displacement of the ethical questions concerning
rights over the uses of one's body,.is that all of the ethical considerations
and objections are resolved into 1ega1 considerations regarding relations of
h‘contract. The ethical question is presumably taken care of by the presupposi-
tion that persons are essentially free, rational agents, and that a valid

N
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contract is one in which the parties agree as free, rational agents. What
conditions or constraints there may be on the freedom or the rationality of
such agents is not taken into account on this 1dea1 model. But presumably, if
there is deficiency in the rationality of the‘agent‘(e;g:; incomplete knowledge, (
or deceit and fraud) or in the freedom of the agent (coereion of any sort),
then the ideal conditions of contract are not met. )

This digression into the question of wage labor is for the sake of ex-
amining how far the analogy holds to participation in experimentation for mon-

etary reward. Let us examine the case, then.

Is the sale of the disposition over the use of one's body for research
purposes conformable to the model of wage labor? For example, does the sub-
ject have the right to sell (and does the'researcher have the right to buy)
such disposition, in research contexts? Is the relation simply one of contract?
i.e., are the ethica1§]uestions dissolved into the legal relations of contract? \§
The attempt to specify the rights of research subjects (monetary or otherwise) \y
in the recent moves for the protection of such subJects 1s Just the attempt to
resolve the ethical question into a .legal one, by defining the terms under
which such & research S%rangement will have the form of a viable contract,
name]yzen agreement entered into by the free consent of:both parties. The def-
inition of "informed consent," for example, is part of such an attempt. It ’
propuses, in effect, that it the' terms of{“infOrmed consant™ are met, then the
relation does céﬁ;fiéite a contract entered fnto with “free power of choice 0
without undue 1nducement or any element of . . .Hconstraint or ceercion.”

4

This,-in fact, bears On the ethical question of free choice based on adequat#
14
knowledge of ‘risks and _benefits. So too, the requirements on the wesearcher/--
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e.g., to provide a project of potentiaily significant benefit, and of competent
research design, and the requirement for protection of the rights and welfare

of the subject, and protection from unnecessary risk -~ all address the ques-
tion of moral justification of putting the subject at risk. The law, in effect,
attempts to specify what the ethically acceptable conditions are, so that com-
pliance with such conditions will connote not only that legal requirements

have been met but ethical ones as well. That is to say, the conditions of a
free contract are stipulated to be the knowledgeable and free consent of the
research subject, his or her right withdraw from the experiment at any time,
etc. The connotation here is that without adequate information, the contract
involves deceit and is therefore morally repugnant. This moral repugnance of
dece1t or fraud is translated into legal constraints upon such practices. Since
the paid research subject is undertaking a risk, one may say that this risk-
taking capacity is what is being sold (and bought) and that proper information
in effect defines this "commodity." If it is not truthfully defined, then the

buyer is in fact deceitfully buying something which the seller isn't selling

freely ov knowingly, and therefore there is fraud involved, and no proper contract.

Since the conditions of informed consent, quality of the research project,
competence of the researcher, review by a board, etc. apply equally to voluntary
unpaid research subjects as well as to paid research subjects (hereafter, PRS's),
this doesn't yet touch on the specific contexts of monetary reward. Whatever
ethical objections there may be to the specific case of PRS's must relate
directly to the matter of payment. Further, as will be seen, it is this context
of payment which opens up questions of motivation and coercion, and questions

of regulations, in a specific way.
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If paid research subjects are analogous to wage workers, in selling
disposition over specified uses of their bodies, then only those ethical ob~
Jjections which bear on wage labor in general will bear on this special case.
But now we have to determine further whether the situation of a market ex-
change is in fact comparable. What is being sold by the PRS is his or her
risk-taking capacity, though of course in the specific senSe of risk to the
(normal) subject's biological (or psychoiogical) functioning. The subject
agrees to put his or her body at risk, to one degree or another.3 But this
is comparable to risk-taking in other occupations as well; and in this sense,
the PRS may simply be regarded as engaged in one of the dangerous occupations,
and whatever ethical objections there are would pertain to all of these, with-
out differentiation. The distinction beatween PRS's and other paid workers in
dangerous occupations must be made on other grounds than calculation of risk,
therefore. In many occupations where there is risk of life, Timb or health,
the moral justification is that the social benefits or the needs of society
override the risks (S;E:’ in coal mining, structural steel construction, chem-
ical and petroleum industry occupations, technology involving radioactive
materials, etc.). Appropriate concern for the regulation and minimizing of
such occupational hazards is regarded as the obligation of society and usually
imposed upon the employer). Thus, regulation of risk, adequate compensation,
insurance, and regulatory inspection are characteristic ways in which society
copes with such hazardous occupations, and racognizes the responsibility for
avoiding "unnecessary risk." In general, no ethical objection is raised to
such occupations on the grounds that the worker is seen as having free choice
in undertaking or refusing such a job; and society is content, therefore, that

no "undue inducement or coercion" is being practised. There is, however, a
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shady side to this claim; for in high-risk jobs, especially those of a more
exotic nature -- e.g., test-pilot, stunteman, bodyguard -- the monetary com-
pensation is sometimes pegged at a rate which constitutes an extraordinary
inducement, and may be conceived of as a kind of coercion. ("Making an offer
they can't refuse," so to speak.) But I will reserve discussion of this con-

text to the subsequent sections on motivation and coercion.

If the PRS is to be distinguished from the worker in hazardous occupations,
it must be because the nature of the risk is different, since the degree of
risk dis, in most cases, considerably smaller for the PRS. What is of ethical
concern, is whether one can willfully and knowingly subject one's body to disease,
or to biological harm -- i.e., whether one may put one's health at risk for
money. The intimacy of the relation between one's person and one's health or
biomedical or psychological well-being is what is disturbing here. One cannot
"sel1" one's health, but one may sell the ability or capacity to put one's
health or well-being at risk. In effect, the experimental situation is pre-
cisely one where the effects are not known and are to be discovered; and so
risk is necessarily involved, as a concomitant of this ignorance. Thus, what
the PRS is selling is just this capacity to put the body at risk deliberately
and knowingly. This seems to me an important distinction, because it makes
clear that it is not the body which is sold and bought, nor any part or product

of the body. Rather it is disposition over the use of one's body for the pur-

poses of putting it at necessary risk in an experimental situation, which is

sold by the PRS and purchased by the researcher. And nothing less.

The question at issue then becomes: "Is the capacity to risk one's heaith

or well-being an alienable property of the person?" Whatever ethical abjections

3-10

Y il s




S eRgmTE T

there may be must relate to this question, if in fact the participation in
experimental research for monetary reward is to be seen in the context of a paid

job, or on the model of wage 1abor.

It is true that one may raise the same question with regard to hazardous
occupations; and therefore it is interesting to consider why it doesn't seem
quite right to put the two in the same category. A hazardous occupation also
puts one's health, and even one's 1ife or longevity at risk, often more so than
does biomedical experimentation with human subjects. But it dogs so as a
by-product of the purposes of the work. The test-pilot is testing the plane,
and not his own raactions. (To the extent, however, that his own reactions
in the test are monitored, he is an experimental research subject as well.)
The coal miner is paid to mine coal; the structural steel worker is paid to
build bridges or skyscrapers. Neither is paid to put himself at risk in order
to see what the effects will be on his body or his health. Thus, though the
hazards may be the same or greater than those which the PRS undergoes, what
is being paid for and what is being sold is distinctive in the case of experi-
mental research. Ethical objections which may arise in this context concern
whether this more intimate aspect of one's person -- one's health or well-being
~-- can deliberately be put at risk rationally, i.e., freely and knowingly. Or
whether the conditibns for such rational risk-taking can be met, in the case
of paid experimental research subjects. There is, it seems to me, no general
question as to whether human beings have a right to but themselves at risk in
this way. Human beings have a right to do whatever is necessary to preserve
and improve human 1ife, The argument that social benefits to humankind at
large may override individual risks is also no general argument here; for one

of the social benefits to humankind at large which perhaps outweighs most others
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is the social benefit which accrues from respect for the 1ife and well-being
of each individual person, Thus, since I believe it may be argued that human
experimentation is necessary if it preserves and improves human Tife; and
further, that such experimentatiori needs to be regulated so that it respects
the 1ife and well-being of each individual subject, what remains to be de-
termined is what the conditions are under which both of these desiderata are

satisfied, especially in the case of PRS's.

The ethical queasiness at using the human body for experimental research
in general, is increased when it is5 done for money. Why? Because the ethical
motives we tend to think justify such putting of one's health and well-being
at risk seem to be compromised here. If wage labor seems too "economic" a
model for participation in paid experimental research, it is because we balk
at regarding heaith or well-being as a commodity. If anything, since working
for a wage is undertaken in order to preserve and improve one's life, to pro-

vide the means necessary for Tife and for its amenities, then work which

deliberately risks this very goal seems self-contradictory in motive. But this

leads me to the second consideration, concerning motives and how these bear on

the ethical questions at hand. Before proceeding, let me summarize the analysis

thus far:

What is being sold and bought is disposition over the use of one's body
for the purpose of putting it at risk with regard to effects on the health,
well-being and prospective longevity of the person. The question of whether
this capacity to put oneself at risk in this way for money is an alienable

possession of the person ~~ whether the person has a right to do so, or

whether another has a right to ask or induce him to do so -- becomes an ethical

question in the following contexts:

3-12

T L N g ST TR



(1)

(3)

(4)

Is the person freely and rationally undertaking the risk? (Informed
consent, no coercion, etc.)

Is the risk such that the calculable effects amount to an alienation
of the person as a whole? In which case, since the person's 1ife and
liberty are unalienable, this amounts to the sale of an unalienable
right, and is ethically objectionable. (One may rephrase this in the
more pious language of "sanctity of 1ife," or of the person, but the
consequence is the same.)

Is the researcher competently judging (and is the review board com-
petently evaluating) prospective risks and benefits? And is the
principle of protection of the individual subject against unecessary
risk being adequately exercised? These are at best heuristic con-
siderations, since the specification of such qualitative terms as
"competently" and "adequately" depend on the competence and adequacy
of the judges in the matter, and therefore, on the state of the art.
Since the relation of PRS to researcher is one of contract, are the
conditions (1) - (3), as ethical considerations, explicitly formulated

in terms of legal requirements on the contract, so that it presupposes

~and embodies them?

- Thus far, the consideration has been sanguine with respect to some crucial

ethically nbjectionable in a different way.

ethical questions, which bear directly on the monetary context. The model of
wage labor was adduced in order to put the matter into a form analogous to an

acceptable contractual situation. But now we need to consider what may be

consequence and coercion.
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Let us return to the question of whether there is a self-contradictory
aspect of earning one's Tiving by risking one's life (or, Tess traumatically,
one's well-being). The usual analysis here is to balance risk against benefit.
In hazardous occupations, generally, the judgment justifying the risk of Tife,
1imb and health is that the benefit to one's own 1ife, from the monetary re-
ward, outweighs the risk. Thus it is not self-contradictory to risk well-being
for the sake of well-being, if there is some rational expectation -- i.e., a
"good bet" -- that benefit will ensue. Tha "good bet" necessarily involves
imperfect knowledge of consequences, or it would be a "sure thing." Therefore,

compensation is presumably commensurable with risk, and no contradiction is

involved.

By contrast, it is often argued that what distinguishes risk undertaken
for monetary reward from voluntary risk is that the motives are different.
The first is, presumably, undertaken for one's own benefit, and the second for
the benefit of others, or from principle. Thus, in the second case, an indi-
vidual calculation of risk/benefit is inapplicable, and the benefit of the
individual is subordinated either (a) to the benefit of society or humankind;
or to the benefit of some other individual; or (b) to some principle which
transcends any considerations of benefit. The contrast is usually made between
egoistic and altruistic motives, therefore, on the view that monetary reward
connotes egoistic motives of self-benefit, whereas voluntary participation
connotes benefit to others or selfless principle as the motive. But this breaks
down; for one may work for money in order to support and satisfy the needs of
others (one's family, or parents, for example); and one may be self-sacrificing
entirely in the service of one's own ego. Since an investigation of motives

is hardly feasible, in the case of PRS's, it is not a practical question.
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But does it remain an ethical ene in principle, that needs taking into account?
Is there a general consideration of motives which distinguishes paid from vol~-
untary participation, if it cannot be simply the difference between egoism

and altruism? For if monetary reward does not distinguish on these grounds,

what else could be involved?

One move may be to contrast even the most altruistic case of PRS working
for the benefit of others, from that of the unpaid volunteer, in terms of the
degree of altruism. For example, a PRS may be the sole support of a large and
destitute family, while a self-sacrificing volunteer may be doing it for the
benefit of the whole human family, so to speak. Could we then quantify our
motives in this way, then, by calculating how many pecple are intended to ben-
efit, on one motive as against the other? Or whether the quality of the bene-
fit is greater on one motive than on the other? Is working for the more ab-
stract and universa’ "good of society" a "higher" motive than working for one's
own family? True, there are considerations of universality, nobitity, selfless-
ness of motive here. But ethical theory can hardly be said to be clear ot this
question, and both ethical and decision-theoretical approaches to quantification
here are Tittle chort of absurd. In any case, imagine a motivational calculus
used to measure comparative degrees of altruism, in order to determine whether
a PRS gets a high enough score on the altruism scale to warrant ethical clear-
ance for the job! Obviously, what is at issue is some deeper concern that
putting one's health at risk requires eifher a highly noble, self-sacrificing
motive, or it cannot be justified; and that doing it for money, (altruistically
or not with regard to the uses to which the money may be put) somehow lowers
the value of the motive, so that it cannot support the value of what is risked.

Thus, the question of motive has bearing on the issue, if at all, only with
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respect to the quality or value of the act of putting cneself at risk in an
experimental situation. It is the relative merit of motive, in terms of what
is required by the act, that gives motive what force it has in this consider-
ation. For example, it would be inappropriate, or comical, to abstain from
buying a newspaper on alternate Mondays, with the motive of preserving the
northern hemisphere's weather patterns {by saving Canadian forests). Such a
motive would require a more significant act. Conversely, it would be inap-
propriate to commit suicide self-sacrificingly in order to ease the traffic
congestion in the Sumner Tunnel. Such an act would require a more signifant
motive. Thus, it might be argued that the act of putting one's health at risk
is of such an order of value, that only those with motives commensurate to

the act should appropriately undertake it, or be asked to do so.

Thus, motives, if they enter at all in considering ethical objections to
participation in experimentation for monetary reward, enter only in terms of
appropriateness to the quality or value of the act. But this would mean
determining that only some motives are valuable enough, and others not; and
that however altruistic the ultimate motives of the PRS with regard to the
uses of the money paid, the very fact of payment degrades the motive to a less
than acceptable level. Such considerations seem to me to be egregious, beyond
practical determination, and also perhaps, morally arrogant. What is valuable
in this consideration is, I think, that it points to the moral weight we put
on the quality of the act of putting cne's health at risk. And this speaks

most directly to what is ethically central.

How does one assess the quality of the act, then, in distinction from the

quality of the motives? One standard way is to judge it by its consequences,
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and this gets us into risk/benefit analysis once again. For here, the con-
sequences to the subject of the experiment are weighed against the consequences
in terms of benefit to society at Targe. But this remains an empty calculation
if the value of the risk is not well conceived. If it is simply a quantified
determination of comparative pain and suffering, on the health of one as against
the health of untold millions, then the risk/benefit ratios, for any decent
research proposal with any small hope of success, come 6ut overwhelmingly on

the side of benefits. It is only because we hold the risk of even one indivi-
dual's health and well-being in particular regard, that it has enough weight

to count at all. And again, the question is why? For having determined

earlier that such a capacity for risk is alienable, short of risking the per-
son as a whole, and that under these constraints, this capacity may be sold;

and having determined that neither egoistic nor altruistic, nor even degrees

of altruistic motives mark off PRS's from unpaid volunteers; and further, having
determined that even a calculation of consequences, for the sake of risk/benefit
analysis, depends on the quality of the act of risks, we are left with the
question of why we take such a risk to have the moral weight it does; and
whether or not this bears at all on the question of payment for the act of

undertaking the risk.

In order to consider this question, let me propose a model which has
certain analogies to "doing it for money" in experimental contexts, just as
earlier I used the model of wage labor. What is required is a model in which
the quality of the act is such that "doing it for money" puts it in ethical
question. The model is prostitution, It may be interesting to see how far
prostitution is like wage labor, in that it is the sale of a disposition over

the use of one's body for a certain purpose, at a certain rate and Tor a
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certain time. Similarly, the question may be asked whether one's capacity to
engage in sexual activity is alienable, and may be sold. But that exercise

has obvious moves, and needn't be gone through here. Rather, what is at issue
is whether the quality of the act of sexual intercourse is such that doing it
for money, or paying money for it is ethically objectionable; and if so why?

I want to suggest that this model is revealing for a particular reasen: that
here, just as in participation in experimentation for money, what is being
bought and sold is something which is taken to be so intimate to one's person,
that there is something disturbing in the notion that it is alienable, as a
commodity. In the model of wage Tabor, we are at the very Teast culturally or
socially inured to the notion of one's labor activity as a saleable commodity.
But even here, Karl Marx's critique of alienated labor, in a capitalist economy,
argued that such labor, or productive or value-creating activity is the
"essence" of being human; and that insofar as wage laborers have no control
over the products of their "life-activity," and lose the right of possession
over them, in selling their 1abor;power, they are separated from, or alienated
from their very essence. Whatever ethical objection Marx has to capitalism
derives from this humanist view of labor. Whether we accept or reject Marx's
political economy, or his theory of alienation, the model he proposes has been
adapted to modern social 1ife in a variety of contexts, and the term "alienation"
has achieved (or been reduced to) notoriety in sociology, psychology, politics,
industrial relations, management-theory, and in popular culture. What it
suggests is what Marx called "reification": treating human beings as if they

were things, and thereby, dehumanizing them.

What is characteristic of the ethical objections to prostitution is that

the intimacy, dignity, or love which sexual relations are supposed to zxpress,
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in a relation between persons who recognize each other's humanity in this
way, has been translated into the terms of an economic exchange, of money

for services, Now it may well be that sexual relations, without payment,

may also fail to express the qualities of the act which make it distinctivey
human -- that is, sex may be provided as a service, or as an obligation, or
as a recreation without payment, and yet in an impersonal way. But the
monetary relation appears to underscore and make fully articulate the quality
of the act as a degradation of human relations. But again, why? Because it
is believed that payment robs the relation of the voluntary character which
it presumably should have, if it is to be fully human. That is, the fully
human aspect of the sexual relation is that it is entered into freely by both
parties, without coercion or domination; and therefore, that what is given

is freely given. Insofar as the seller alienates the disposition over the
use of her body, and the buyer possesses this alienated use, prostitution

becomes a paradigm of alienation.

Now one may argue that, as in wage labor, the form of contract is
preserved, since both parties may, in fact, freely agree to contract for an
exchange of services for payment. But it is just this displacement to the
arena of exchange, i.e., the transformation of a human relation into a com-
modity relation, which puts the freedom of the contract in guestion. Just
as Marx argued that the wage laborers are not free to abstain from working,
because it is the wages they receive for this work which sustains their Tives,
and they have nothing else to sell, so too, one may argue ‘that the prostitute
is not free to abstain from the sale of her services whereas the "client" or
"John" is free so to abstain. And that therefore there is constraint or

coercion in the contract, and it is in effect, not a free contract, but rather
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a relation of exploitation, One may argue against this, however, that the
prostitute is free to seek other employment; or, in present enlightened soci-
eties, to be unemployed rather than ply her trade. Only where there is no
other recourse, can one make a case for coercion on economic grounds. ‘Thus,
on this model, given the rather sanguine and ideal account of what the quality
of the sex act should be, and given the interpretation of prostitutionlas the
alienation of a personal relation into the form of a commodity-money exchange,
the ethical objection is that prostitution dehumanizes both parties to the

exchange, in degrading an essential human relationship.

Now to pursue the analogy to PRS's: first, one would have to characterize
the capacity to put one's health at ris¥ as an essential aspect of one's
humanity. A simpler approach would be to characterize one's heaith or well-
being as inalienable; but then, any mode ef self-sacrifice or risk would be
ruled out, if we characterized as inalienable anything at all which a person
had no right to surrender. We have more narrowly defined it as that which may
not be put at the disposition of another, for money. The sense of this dis-
tinction is that we do not ethically rule out any mode of self-sacrifice, but
rather regard such self-sacrifice as an ultimate, and :ven sacred free act.
Thus, by a sirange dialectic, we ordinarily regard the capacity to put one's
health or Tife at risk, i.e., the capacity for self-sacrifice, as itself an
essential human characteristic, and as ethically commendabie. Moreover, we
characterize an act as self-sacrificing only where it is free. We may regard
it as irrational, when it is useless or purposeless, as when the agent out of
ignorance of the facts, or the consequences, nobly sacrifices himself or her-
self in vain. So imperfect knowledge may flaw the act in its intended benefit,

but we retain respect for the intention. The quality of the act therefore,

3-20

PP o

W e aaan B O STt ST IR DR



.4

wlo S

Tike that of the sex act, is seen to be (a) its intimacy to one's very person,
as being an aspect of the essence of the person, and (b) its free or voluntary
character. The act done under constraint, therefore, loses this essential

character, and its ethical status.

It is clear where such an argument is heading: the researcher and the
PRS, in reducing an essential human capacity (to put oneself at risk) to a
commodity, are in effect dehumanizing each other! Thus, insofar as the PRS
participates out of economic need, his act is not free but coerced; and there-
fore, there is no viable contract in the exchange, but rather a relation of

exploitation.

Now this is a grim consequence. One may say that it deprives the needy

PRS of an option to sustain and improve his or her Tife, and that of dependents.

Further, it deprives the researcher of the opportunity to achieve prospective
benefits for all humankind. And it characterizes the contract between re-
searcher and PRS as invalid and the relation as exploitative, and mutually

dehumanizing.

This is compounded by the plain fact that the range of PRS's are the
disadvantaged -- the poor, Blacks, prisoners -- for whom alternative options
are comparatively few. In short, even with informed consent etc., as means
of protecting the subject from constraint or coercion, there is built-in
coercion 1n‘the neediness of the PRS, and the availability of payment. But
it is a coercion like that of wage labor, and even socialists do not advocate
that employment cease, and that workers refuse to sell their labor-power.
Rather, they argue that the system which requires wage labor under the

coercion of need be transformed into one in which labor is a collective
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responsibility of all, as a free act. The more realistic socialist will
therefore argue that 0n1;"WTth the overcoming of economic scarcity by ad-
vanced industry and techno]oé&tﬁan such a society be realized; and that, as
Marx held, capitalism itself i;ﬂthe’system which developed th=s2 very tech-

nological and industrial capacities.

Thus, on the strongest ethical objection to "doing it for money" we face
a dilemma: on the one hand experimental research with human subjects is
necessary for the preservation and improvement of the well-being of the
species; but on the other hand, the only present means of conducting it are in
fact coercive and exploitative. This dilemma can be "resolved" in only

three ways: (1) giving up paid subjects, and somehow making up the difference

with unpaid volunteers (2) failing that, giving up all research but that which

can he carried out with unpaid volunteers (3) eliminating the economic need
which is the coercive element in paid participation. I put the term "resolved"
in quotes, because none of the three alternatives is a solution, in present
circumstances. The 1ikeilihood of getting enough unpaid volunteers is zero,
unless there is a massive effort to educate the public to this need, and to
affect an ongoing "crisis" mentality, 1ike that which appears sporadically
when blood bank or donor appeals are made urgently. The second, failing

the first, and without such a massive reeducation, still fails to meet the
desideratum of the necessity of research, though it could lead to a judicious
cutting of research projects to the most essential, and to more rigorous
requirements for tough evaluation of potential benefits. The third is so
long-range a prospect that, though it is an important social goal, it doesn't
resolve the problem in this century; and without the massive\education and

change in the public, won't resolve it in the next, even if need is eliminated.
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The conclusion I arrive at is that the strong ethical objection can be
met realistically only by the most assiduous responsibility to minimize the
coercive &nd exploitative element in the situation. And at the very least,

to recognize it, be sensitive to it, and refuse to hide it, or hide from it.

One model here 1is suggested by Hans Jonas, in an ideal form, in his paper,
"Philosophical Reflections on Experimentation with Human Subjects."4 It is
that the elites -- g;g.,the researchers, biomedical and behavioral personnel
and staff, be, so to speak, the first to volunteer; that in general, those
whoni society counts as "most valuable" and "least expendable" rather than
"Teast valuable" put themselves at risk, in what Jonas calls a "reverse order
of availability and expendibility" I believe this is ethically correct, but
fails to resolve the problem, practically, (as Jonas also recognizes) and so
remains in the realm of abstract morality. I have no clear solutions, on
ethical grounds, for I believe there remains a dilemma here, and its resolution
requires both social change and moral reeducation which go beyond the contexts
of the particular issue of experimental research, (though this context helps

to throw the problem into relief).

Finally, as to what ethical considerations, if any, enter into making
government policy on these matters: it seems clear to me that legislation for
the protection of human subjects is not only ethically unproblematic, from the
point of view of what the government has a right to regulate; it is also
ethically required. Insofar as the government ought to operate for the benefit
of its citizens, and not merely mediate between conflicting interests, or
serve the powerful against those weaker, government legislation and agency is

required for the regulation of experimental research with humans.
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It may be argued that the biomedical profession should be self-regulating
in this regard, being closest to the situation, and that government inter-
ference will get things wrong. But the unrepresented party, in such a case,
would be the PRS, who is unorganized, disadvantaged to begin with, and ini-
tially at least, unaware of his or her rights. In this regard, it would be
part of the task of minimizing coercion if PRS's or both PRS's and unpaid vol-
unteers were organized, educated to their rights and to the needs and problems
of research, and represented not simply in the contracting for services, but
also in the Review Boards, and in hospital, local, state and federal commissions
dealing with these issues. To set up committees, 1ike that for the protection
of prisoners, witheut prisoners as members, is to compound coercion with
paternalism. The social benefit to be derived from such representation is
that organized, articulate and educated subjects in research come to understand
the task of research in a participative way, and begin to form the nucleus of
an unalienated population of subjects. Moreover, this very participation, at
policy, review and administrative levels, ameliorates to some extent the
dehumanizing effects of the commodity relationship, both for PRS's and for

researchers.

As to prospective restraint of trade, as an ethical question in the
political-economic sphere -- i.e., is the government infringing upon the rights
of contract among individuals by protective legislation? The ethical aim of
disalienating the relation between PRS and researcher would argue against any
approach (such as characterization of protective legislation as being in
restraint of trade) which would simply reinforce the commodity character of
the relationship. In short the relationship between PRS and researcher needs

to be socialized, and not further commodified. But mine is not a lawyer's opinion.
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TWO IMAGES OF THE PRISON INFLUENCE. STRUCTURE

AND THEIR MEANING FOR PRISONER PARTICIPATION
IN BIOMEDICAL AND BEHAVIORAL RESEARCH

I, INTRODUCTION

In the law establishing the National Commission for the Protection of
Human Subjects of Biomedical and Behavioral Research, Congress asked the
Commission to identify the requirements for informed consent to participation
in biomedical and behavioral research by prisoners, among other types of
persons. Congress spelled out certain elements which make up the requirements
of informed consent, one of which is the subject of this paper. Congress
charged the Commission to investigate and study, among other things, the
competence and the freedom of prisoners 'to make a choice for or against
involvement in biomedical and behavioral research." The law creating the
Commission also defined prisoner to mean individuals "involuntarily confin<d
in correctional institutions or facilities."

It should be noted at the outset that correctional institutions and
facilities are extremely diverse in nature, commonly ranging from city or
county jails, state and federal prisons, but also including halfway houses
and pre-release centers. This diversity is compounded because separate and
parallel institutions are maintained for males and females, juveniles and
adults. Any artempt to generalize about the nature of informed comsent in
such institutions runs the risk of oversimplifying a complex issue and
ignoring significant differences.

This report will review what is known or believed to be an accurate
reflection of the generel nature of, and major influences upon, social life
and individual behavior in prison. The report will conclude with an assessment
of some of the implications of these ideas for understanding the competence and

freedom of prisoners to give informed consent.




II. THE SOURCES AND NATURE OF INMATE BEHAVIOR IN PRISON

The separation of priscners from the outside world raises a basic question
that bears on their participation in biomedical and behavioral research. Will
prisoners endorse and act upon the conventional values of civil society or
will prisoners identify with and orient their behavior toward values in
opposition to that of civil society? Explaining why prisoners conform to or
deviate from conventional values will require us to examine the influence
structure of the prison.

The prison is in many ways similar to most other complex organizations.

It has certain goals and objectives such as social defense, deterrence,
rehabilitation, and punishment. It has official rules and other social norms
by which these objectives are to be achieved. It has an organization, both
formal and informal, which spells out the relevaﬁt social positions, the
channels of communication, the lines of command, and the means of access to
various resources. This organization largely determines how the prison's
resources, staff, physical plant, equipment, supplies, treatment programs,
and inmates, are utilized in the performance of its distinctive functions.

Traditional patterns of authority are maintained in prison by social
norms prescribing different rcles for the occupants of different positioms.

Two distinct sets of norms can be identified. One is the set of norms endorsed
by the staff and officials of the prison. These norms include the laws of

civil society. 1In addition, there are the prison's official rules that routinize
most inmate activities: the time for bed and waking, the food to eat, the work
to do, the uniforms to wear, the visitors to see, the kind of haircut to have,
etc. There is also a code of ethics, usually informal, requiring that inmates

avoid alliances with each other, that they do their "own time,'" that they
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refrain from speaking to officers unless spoken to, that they address officers
as mister, and that in many other ways they manifest their subordinate and
solitary position. The same laws, rules, and code of ethics also ensures
the superior position of staff in their dealings with inmates.

Seemingly running parallel to the official organization of the prison
is an un~official society or social system regulating inmate conduct with
respect to focal concerns such as length of sentence, relations among prisoners,
contacts with staff and other officials, food, and sex, among others. The
inmate society has its own norms that are endorsed primarily by the prisoners.
Therrigins of the prisoner's code and its content are a matter of dispute,
as we shall see. Inmates have also developed an ethic which enjoins them
not to help the staff, not to squeal on their fellow prisoners, to be loyal
to all prisoners, and to resist staff interference in prisomer affairs.

Unlike the official rules and regulations of the prison, the inmate
code does not demand uniformity of behavior on the part of prisoners. The
inmate code encourages symbiotic relationships between staff and prisoners
that unites the inmates, increases their power, and aims at subverting the

1
official system.
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ITI. A. THE SOURCES OF PRISON SOCIETY: THE PAINS £F IMPRISONMENT
2
It is generally agreed even among those who otherwise disagree that
3
in American prisons an inmate society and code of behavior and attitudes

exists. One image of the society of prisoners is implied in the notion of
the "total institution." Though prisons are only one of many kinds of total
institutions in society, in the popular mind they have almost become
equivalent.4 Sykes5 and Sykes and Messinger6 have most clearly stated the
inspiration and implications of this view of prisons.7

Custody, in the view of Sykes and Messinger, produces ''the pains of
imprisonment," A person's self is mortified (as Goffman terms it), his
possessions removed, his usual appearance is stripped away, he undergoes
soclal degredation, and a loss of autonomy.

A loss of autonomy results from the fact that the inmate is subjected to
a vast body of rules and demands that are designed to control his behavior

8

in minute detail. "™Most prisoners', Sykes continues, "express an intense

hostllity against their far-reaching dependence on the decisions of their
9

' In brief, the rigors

captors and the restricted ability to make choices...’
imposed on the inmate by the prison officials do not represent relatively
minor irritants which he can somehow endure: instead, the conditions of

custody involve profound attacks on the prisoner's self image or sense of

personal worth by depriving the inmate of liberty, goods and services,

heterosexual relationships, security, and autonomy.
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B. THE NATURE OF PRISON SOCIETY: THE PRISONER SOLIDARITY IMAGE

In-terms of this imagery, prison society develops in response to the
problem faced by all convicts of mitigating the pains of imprisonment. Prison
scciety manifests all of the characteristics of a soziety; social structure,
conduct norms, and vaiues. '"As a population of prisoners moves in the direction
of solidarity, as demanded by the inmate code, the pains of imprisonment

10
become less severe."

Prisoners classify each other, and grant deference and respect, in terms
of conformity to or deviation from the inmate code. In this sense the inmate
code is thought to operate roughly as the legzal code may function in free
society as the basis for the distinction between them and us. Near the top
of the social ladder is the right guy or the real con; the one who most
nearly obeys the norms of the prisoners society. The inmate who allies
himself with the guards and prison administration may be called a square
John; he is presumably on the periphery of the inmate world. Near the
bottom of the social ladder is the inmate known as a rat or a squealer who
violate the norm of loyalty to fellow prisomers by betrayalell

The prime directive of the inmate code is group cohesion. PFrisomers
support one another against the officizls; prisoners reject their rejectors.
An important way of manifesting this attitude of rejection is by withholding
their cooperation from the staff and administratign, and by refusing to
become committed to the conduct and values which the staff hold and which
the staff prescribe.

Ostensibly the norms of the code are in conflict with those of the official

rules of the prison but in fact adherence to the norms serves official

purposes, as many writers have observed. The system of accommodation not
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only serves the administration's purposes and the aims of a few conviect
. 12
leaders, but it is also rewarding to the average convict. Order is

maintained and the convict is protected from the depredations of other

prisoners, his dignity is strengthened and his self-respect restored.

In return for private rewards, inmate leaders exercise a moderating
influence over the inmate masses which in turn enable the custodiai staff
to maintain order more effectively. However, the accommodation between

t leaders and staff has some negative consequences. The mass of prisoners
depend upon inmate leaders to gain advantages, priviledges, and to avoid

violence but this only increases a sense of powerlessness for most inmates.




C. IMPLICATIONS OF THE PRISCNER SOLIDARITY IMAGE OF PRISON FOR INMATE
PARTICIPATION IN BIOMEDICAL AND BEHAVIORAL RESEARCH

From the persgective of the prisoner solidarity image of prison life,
the principle influence over inmate behavior is the prison peer group.
Typically, pressure to conform to the inmate code means pressure to conform
to criminal values. These values generally stand in opposition to the values
of all civil societies and are based upon a rejection of the notion of civil
society.13

Inmate leaders, though they do in fact deviate from the prisoner's code,
are granted special priveledges by the administration in exchange for
maintaining order.14 Leaders would seem then to have little incentive to
participate in biomedical and behavioral research.lAa

Among the prisoner masses there are four general adaptat’-ns to prison
life that inmates may take with generally different implications for participation
in research, It is quite likely that the same inmate will employ different
lines of adaptation at different stages in his career in prison and may even
fluctuate between different adaptations at the same time.15

One tack that inmates may take, as implied above, is to conform with
varying degrees of intensity to the demands of the inmate code. Though they
suffer privations and see all about them deviations from the code, these men
would most likely forego participation in biomedical and behavioral research
because of their commitment to a code that rejects conventional values and
cooperation.

Second, inmates may deviate from the norms of the prisoner's world.
Most likely participation in research would constitute a form of deviation.
But we have in mind those inmates who deviate from the more general and

explicit code of prisoner ethics ("squealer'" or "rat' for example). By
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virtue of their deviance they are excluded from the system of exchange and
commerce that is the prisoner's world. The rather severe deprivation of goods
and services that results may be so great that they will volunteer as a subject
in biomedical and behavioral research for materialistic reasons. An increase
in nature and quality of rewards for participation could increase the
likelikood of participation and help wean the inmate from the criminal value
structure.

While the adaptations that have been mentioned represent coherent
courses of action it is likely that few inmates pursue them with any degree
of rigor over the course of their imprisonment. Most prisoners most of the
time adapt by "playing it cool", as Goffman refers to it.16 This involves
an opportunistic combination of conformity and deviance so played as to
maximize the inmate's chances of getting out of prison psychically and
physically undamaged. Participation in research for these prisomners depends
on the costs and benefits not of the research but to them in terms of their
life in prison and their chances of getting out. The rate of pay for subjects,
the perquisgites of subjects, boredom, and a host of other real and imagined
considerations weigh in their decision. An increase in the nature and quality
of rewards for participation could increase the liklihood of their participatiom
and also help wean them away from the criminal value structure. The inmates
also hzve an incentive to participate in biomedical and behavioral research
because participation serves a more subtle psychological purpose. Within
the total institution and the deprivations associated with it, the attainment
of even minor gratifications granted to participants in research, taken for
granted when the inmate was outside the prison but now prohibited by formal

institutional rules, takes on an importance which transcends their specific
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value to the inmate; the attainment reaffirms the inmate's sense of being
an individual, a man capable of autonomous action, and able even to take
rigks to satisfy his needs. The absence of research for which they could
volunteer ané be rewarded would only increase their dependence on inmate
leaders and increase their sense of powerlessness.

The final adaptation is utilized by those inmates who, from the
prisoner solidarity perspective appear never to endorse or act upon the
convict code or identifyjthemselves as criminals.17 The ''square Johns"
as they are known in the prison argot take over completely the official
staff view of prison life and try to act out the role of the perfect
prisoner. This group of prisoners may volunteer to serve as research

18
subjects for altruistic as well as pragmetic reasons.
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D. THE SOURCES OF PRISONER SOCIETY: SUBCULTURAL IDENTITIES

A competing image of prisoner society lacks the compelling imagery of
the total institution but nonethéless commands great support. This image
sees less solidity in prisoner society and greater diversity of norms and

2
values. ° The sources of this diversity are the subcultural identities
of the prisoners. This viewpoint draws its inspiration from the principle
that people in a society (including those who spend time in prison) derive

many of their understandings, their personal and shared expectations, and
their "social coastruction of reality,"23 from groups and subcultures other
than the one in which they are presently involved. The shared understandings
may, at the least, offer potentially latent resistances to new groups and new
ways of behaving. Even though they may be currently situated in a prison,
inmates' reference groups may be family, friends, or associates who are
outside the prison. The inmates may identify with these groups and not

with the prison culture.

This image of prison life acknowledges that prisoners compiy with the
rules of their fellow prisoners (that is, generally consistent with the
inmate code and prisoner roles). But this kind of compliance need not have
any deep personal significance for the prisoner; characteristics that have
this deep personal significance are less sensitive to interpersonal influence

2
and manifest less variation from one situation to another, ' For many inmates
(and other persons), characteristics that have deep personal significance,
such as their éelf—conception ané their value orientation, may be anchored
in groups outside the prison and may survive (and help the immates survive)

even the pains of imprisomment. For many prisoners their self-conception and |

their value orientation may altedate their prison experiences. Characteristics
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of deep personal significance are learned and develop in social groups; the

family, occuptations, schools, gangs, etc. "Inmates may bring a culture with
22
them into prison."

.. ~ - Y - S S, LN

4-12



[
[:
J
L

E. THE NATURE OF PRISONER SOCIETY: THE PRISONER DIVERSITY IMAGE

Prison, rather than homogenizing inmates, allows for a certain amount

of differentiation and conflict among the inmates in terms of values and
2

NoTrms. ’ If the influences that create and support this diversity and
conflict are to be understood, Irwin and Cressey suggest that it may be
both necessary and helpful to divide inmates, and the shared standards
that influence them, into three rough categories: those offenders in
prison who are oriented to an outside criminal subculture, those who are
oriented to the prison subculture itself, and a third group that is
oriented to outside conventiocnal or legitimate subcultures.24

The career criminals, sophisticated criminals, and professional thieves,
owe their loyalty and commitment to criminal subcultures outside of tha prison.
This group, generally referred to as "thieves'", share values which extend
rather broadly to offenders elsewhere. Members of the ''thief" subculture may
assume the "right guy" role in prison. They subscribe to the notion that
criminals should not betray each other to the police, should be reliable,
wily but trustworthy, cool-headed, etc. In the thief subcuiture, offenders
who are known as ''right" or "solid" are those who can be trusted. As a
result they enjoy high status.

Thieves must face the recurrent problem of imprisonment. They assume
they will be arrested from time to time; this is an occupational hazard.
The subculture which they share provides them with behavior patterns and
attitudes to be used in order to minimize as much as possi&ié the effects of
arrest, trial, and imprisonment. They have information oﬁ’the "proper" way
to undergo the prison experience, how to do their time successfully and

25
with the least possible suffering.
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It should be borne in mind that the members of this group share a
commitment not to prison life but to criminal lifestyles. The status they
seek and the deference they pay is to the broader criminal world of which the
pr£20n is only a part. Thus, while other convicts may assign thieves a
high status because they admire thc¢a, thieves are not interested in becoming
heavily involved in the criminal machinations and rackets of the prison.
Instead, the priveledges they are after are these that will make prison
life more pleasant; an easy job, extra food, maximum recreation, a little
privacy. This is not to say that they will not violate prison rules -
they do. They will deal in contraband or food when it will serve their
needs. But their objectives are to do their time and to get out, not to
acquire prison - derived status by demonstrating their ability to manipulate
the prison environment, to run rackets, or to dominate others.

The second group of inmates is referred to as 'convicts" and they are
oriented primarily to the "convict" subculture. A convict subculture flourishes
wherever men are confined. It can be found where men are confined; not only
in city jails and federal and state prisons but also in P.0.W. camps, army
stockades, concentration camps, and even mental hospitals. Organizations in
which men are incarcerated are characterized by deprivations and limitations
on freedom that leads to efforts on their part to manipulate the environment,
win special priviledges, and assert influence over others.

Members of the convict subculture are likely to be inmates who have
long records of confinement in institutions; their confinement is likely

26

to have begun at an early age. They have become so conditioned to

institutions that it has become a way of life for them. Consequently, they
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seek positions of power and influence in the prison making use of knowledge
and skills they nave developed in other institutions.z7 They participate

in rackets, sell food, clothing and information. Thelr status derives from
their ability to manipulate the staff and other prisomers. They are known
as 'shots", "politicians", "merchants", "hoods", "toughs", or "gorillas".28

Members of the convict subculture, like thieves, seek priveledges.

The difference is, however, that the convict seeks priviledges which he
believes will enhance his position in the convict subculture. He also
wants to do his time as easily as possible but compared to the thief the
priviledges he seeks are not only for his own comfort but also to increase
his power, his store of goods, or to increase his freedom within the
prison, An easy job would be desirable because it is easy and also because
the inmate demonstrates that he can get the job.

Finally, there are prisoners who are oriented to a "legitim:.e"
subculture outside the prison; their reference groups are family and friends
cutside. They have no loyalty or commitment to the wvalues of thieves or
convicts, or if they had, they rejected it. They are often unprepared for
prison life and must take it as it comes. They seek status through means provided
by the prison administration, through active participation in 'constructive"
activities such as editing the prison newspaper or by running for election
to the inmate council.

This group of inmates generally conform to what they think administrators
expect of good prisoners. They isolate themselves or are rejected by the
convict and thief subcultures. They are oriented primarily to achieving goals
in prison through means which are legitimate both within and outside the

prison.
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F, IMPLICATIONS OF THE PRISONER DIVERSITY IMAGE OF PRISON FOR INMATE
PARTICIPATION IN BIOMEDICAL AND BEHAVIORAL RESEARCH

The prisoner diversity image of the prison implies that there is no
single dominant influence over virtually all inmates, as suggested by the
other image. Adaptation to prison life is mediated by subcultural values
and reference groups. One of the reference groups discussed is basically
oriented to life within the prison. Those who maintain their basic
orientation to life outside may be further divided: those who generally wish
to maintain their life styles and their identities, and those who desire to
make significant changes in theilr life styles and their identities. These
groups exercise great influence on prisoners behavior and bring pressure to
bear to force conformity to thelr norms and values. Three groupings of
inmates were discussed; two of which (the convict subculture and the thieves
subculture) would seem to share values that appear at first blush to be
indifferent to participation in biomedical and behavioral research. Only the
values of the legitimate subculture would seem to support participation as
a subject in research.

But as we have seen, it is necessary to distirguish individual adaptations
to prison from group didentities, especilally in trying to assess the implications
of the prisoner diversity image for participation in biomedical and behavioral
research.

For the inmate masses, there are three basic adaptations to life in
prison; "doing time'", "jailing", and "gleaning". Not all convicts can be
classified in these terms. Some fail to cope and commit suicide or become
psychotic. Some vacillate from one to the other, and others appear to be
following two or three of them simultaneously.

"Time doers" try to maximize their comfort and luxuries and minimize their
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discomfort and conflict and get out as soon as possible. Doing time is
characteristic of the thlef in prison but it appears to be the major
adaptation of inmates generally. The emphasis on getting out as soon as
possible has lead '"time doers" in recent years to ''program", that is they
follow (at least nominally) a treatment plan that has been outline by

the treatment staff, recommended by the classification board, or devised

by the inmate himself, It is generally believed that to be released on
parole as early as possible an inmate must ''get a program." Similarly

it 1s apparently believed by some iﬁmates that participation as a volunteer
in biomedical and behavioral research 1s considered favorably by parole
boards in their deliberations. Whether these beliefs are "true" or not

is somewhat beside the point. In many cases what people believe ta be

true is the basis of their behavior and the foregoing is no exception.

Some inmates who are adapting to prison by doing time will participate

in biomedical and behavioral research for this (possibly errcneous) reason.
They may also participate in order to enjoy luxuries and perquisites that
are difficult to obtain otherwise. While participation will not necessarily
influence their criminalistic philesophy and behavior, it may make life

in prison a little more bearable.

Another adaptation that wmay be utilized by inmates to cope with life
in prison is '"jailing". Inmates who do not retain or who never had anyBO
commitment to outside social worlds tend to make a world out of prison.
This is the characteristic style of the state raised youth. For jailers,
luxuries are not, as for most other prisctners, ends in themselves. Luxuries
have an instrumental value as well. The rewards of consumption exist along

with the additional reward of increased prestige in the prison society
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because of the display of affluence. This suggests that for those

inmates who jail, how you get luxuries is about as important as the

luxuries themselves. If, as seems likely, this is the case, then participation

of jailers in biomedical and behavioral research is improbable for two
reasons. One, participation implies cooperation with the staff and is a
violation of the convict code. Second, participation in research does not
require the use of manipulative skills so highly esteemed by jailers as a
means of acquiring scarce goods and services.

Gleaning is the tact taken by inmates who choose to radically change
their life styles and their identities and follow a sometimes carefully
devised plan to better themselves using whatever resources exist in the
prison to do this. Gleaners read, pursue formal education, may learn a
trade through vocational education programs or job training, take university
correspondence courses or regular college courses when available. They try
to improve themselves in other ways. They may develop their social skills
and physical appearance.

Gleaners tend to cut themselves off from their old friends or other
persons with criminal identities. However, their new identity must be
acceptable to their oldex view of reality; the future they are preparing
for capnot be the humdrum life that they rejected when they became part
of the c¢riminal world.32 Insofar as participation in biomedical and
behavioral research has some direct benefit to the gleaner, either while
in prison or in terms of their future, inmates who take this tack could

be expected to volunteer.
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IV. THE PRISON INFLUENCE STRUCTURE AND THE COMPETENCE AND FREEDOM OF

PRISONERS TO GIVE INFORMED CONSENT TO PARTICIPATION IN BIOMEDICAL
AND BEHAVIORAL RESEARCH

We have briefly outlined two views of influences on prisoners and prison
life, noting some differences and similarities between them. We also briefly
examined the possible implications for prisoner participation in biomedical
and behavioral research of these two views. In this concluding section we
shall examine the major issue. Here we shall look briefly at what the two
images of prison may suggest about the competence and freedom of prisoners
to give informed consent.

A, THE NATURE OF INFORMED CONSENT

One of the leading cases on informed consent and institutionalized
‘33
persons is John Doe v. Department of Mental Health for the State of Michigan.

In this case, the Circuit Court for the County of Wayne, Michigan examined

the elements of informed consent from the perspective of a patient involuntarily
committed to a mental hospital and held that he is incapable of giving such
consent. In assessing the impact of the prison influence structure on prisoners
ability to give informed consent, it may be useful to review the court's
arguments in the Doe case.

In the Doe case the court looked at competency, knowledge and voluntariness,
basic elements of informed comsent, through the eyes of the inveluntarily
detained mental patient. Competency, the court said, requires the ability
of the subject to understand rationally the nature of the experimental procedure,
its risks, and other relevant information. In the court's opinion, mental
patients lack the requisite competence to consent, although its arguments
seem tautological and ill-informed.

The court argued that the very nature of their incarceration diminishes
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the patient's capacity to consent, the first element of infcrmed consent.

He is vulnerable as a result of his mental condition, the deprivation stemming
from involuuntary confinement, and the effects of "institutionalization'". Even
though the patient may be intellectually competent to make a decision, the
routine of institutional life where most decisions are made for him by the
staff and administration may apparently reduce the capacity of the patient

to make a decision. Furthermore, the court observes, institutionalization
tends to strip the individual of the support which permitshim to maintain his
sense of self~worth and the value of his own physical and mental integrity.

The second element of an informed consent is knowledge of the risk involved
and the procedures to be undertaken. The court apparantly feels this may
be a serious problem with regard to consent particularly when experimental
procédures are involved znd the nature of the risks are unknown even to
the experinenter.

The third element is voluntariness, The court returns to its earlier
argument that involuntarily confined patients live in an inherently coercive ]
afmosphere.34 By this the court seems to mean that (1) the patient's freedom
from the institution may depend upon his cooperation with the authorities;

(2) the patient's freedom within the institution may depend upon his cooperation
with the authorities; and (3) the patient's position in the institution is
inherently infericr to that of the doctors and the administrators. For these
reasons a patient could not voluntarily give informed consent, the court
concludes.

B. INFQRMED CONSENT IN PRISON

Examination of the elements of informed comsent in the light of knowledge

of the prison influence structure leads to a somewhat different conclusion than
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the court in the Doe case reached with regard to involuntarily committed
mental patients‘.35 |
As regards the competence of prisoners to give informed consent, the
Doe court seems to see this as (1) a question of the priscner's loss of
aytonomy to make day-to-day decisions and (2) the stripping away of the
prisoner's identity. The thrust of both the prisoner solidarity image
and the prisoner diversity image of the prison is that the inmates are,
despite the rigors of imprisonment, able to maintain or develop an
identity, though there is a difference of opinion as to the source or
origin of that identity. The prisoner solidarity view of the frison is
more likely to see the inmate's pre~prison identity as left at the prison sl
gates; similarly, this viewpoint sees inmates as more generally lacking i
in autonomy than does the prisoner diversity image. Both Iimages are in
agreement that both staff and prisoners share power and influence within
the prison, though they are by no means on an equal footing. The meaning
of autonomy as used here in terms of the accommodation between svaff and
inmates is an empirical issue that cannot be resolved at a theoretical level
with any degree of certitude. However, given the level of agreement between
the prisoner diversity and the prisoner solidarity images on this matter, the
burden of proof is on those who would deny that prisoners have sufficient

antonomy to give informed consent.

We would suggest, furthermore, that to see autonomy in prison in

categorical terms (either inmates have awtonomy or they do not have autonomy) i

is too simplistic. We believe that concept of "elastic autompny'" fits the -
36 ‘
prison better than the older notion of asutonomy. Elastilc autonomy means
37 =

that auntonomy is neither fixed nox inherent in any given position. Rather,
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it depends upon the situation and the inmate's behavior and can contract

and expand. At the least the notion of elastic autonomy in prison reminds
us that some prisoners have cufficient autonomy (while by definition some
prisoners may not39) to meet the criteria of capacity to make a decision
regarding their participation in biomedical and behavioral research.

The second element of an informed consent is knowledge of the risk
involved and the procedures to be undertaken. Meyer claims this knowledge
is absent and reviews a study of the knowledge of volunteering and non-
volunteering prisoners to support his conclusion.40 Like most of his
other non~economic conclusions, this is hastily arrived at and without
careful analysis. He argues that the study's finding, that volunteers'
comprehension of the risks of a malaria project in which they will
participate is little different from that of nonvolunteers, is the result
of doctors who cannot communicate with laymen plus the below average
educational level of the inmates. Even granted that these problems exist
and may interfere with regard to the details of experiments, they can be
corrected,41 and are not a serious barrier to prisoners giving informed
consent.

The third element in informed consent is voluntariness. There is no
doubt a prison is an inherently coercive atmosphere in the three senses that
the term was used in the Doe decision and discussed above. But the real
question is whether the inherently coercive atmosphere of the prison is so
repressive as to negate the possibility of prisoner's voluntarily giving cheir
consent, Bmth the prisoner solidarity image and the priscner diversity

image of the prison are in agreement that the notion that the staff and

officials have complete authority and power over all decisions in a myth.
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The two images of the prison are also in agreement that the prisoners have
a great deal of power and influence in how the prison is run. Here again,
the relative influence of inmates and staff over decisions by inmates to
volunteer or not to volunteer is an empirical question that cannot be
otherwise answered with any degree of theoretical certainty. And if
necessary, it seems likely that mechanisms could be developed in the prison
for insulating experiments and4the process of volunteering from pressures by
2

both staff and other prisoners. But again, the burden of proof is on those
who would deny that prisoners can voluntarily give informed consent.

In summary, the state of our knowledge of prison and prison life is
fragmentary and sometimes contradictory. But in terms of the two méjor

viewpoints we have reviewed there seems to be a rather strong implication

that prisoners have the freedom and competence to give informed consent.
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AN ACCEPTABLE CONTEXT
FOR BIOMEDICAL RESEARCH

by John Irwin

Most of the arguments against biomedical research on prisoners which have
been presented to or discussed by the commission may usefully be sorted into
two main categories — which are actually a soft and a hard version of the same
argument. The hard argument, briefly stated, is as follows: ‘“The prison milieu
is so brutal, degrading, and coercive; and drug research itself is rife with insidicus
dangers and implications that the very idea of biomedical research in prison is
repulsive and intolerable.” This version is not difficult to counter. In the first
place the conditions of imprisonment are variable and, therefore, changeable.
Moreover, the level of brutality, degredation, and coercion to a great extent have
been related to the particular prison’s or prison system’s autonomy and isolation.
Not permitting research in prisons, categorically, contributes to this situation of
autonomy and isolation, and the continuation of the most undesirable aspects
of imprisonment., All penetration into the prison enterprise generally mitigates

these undesirable conditions.

In addition, biomedical research is itself variable. It has ranged from tests
of highly toxic and dangerous drugs to the most benign cosmetics. As in the
case of undesirable conditions of imprisonment, permitting drug companies to
operate with autonomy and in isolation has encouraged irresponsible research
on drugs. Accreditation and review of research procedures and protocols have,
I suppose, generally reduced the potential dangers to a tolerable level. When
this is so, and only when, we are willing to permit research on some human
subjects. The question becomes then, why not prisoners? Because, the argument
must be, that there are specirl conditions which obtain in the prison context that

will not permit the degree of voluntary action upon which we insist in order to



permit drug research, And this is the soft version of the argument against bio-
medical research in prison. Expanding it slightly; ““the prison context has a
variety of obvious and very subtle coercions which are deeply inbedded in the
prison processes. Since there are some dangers in biomedical research, though
they may be minimized greatly by accreditation and review processes, we must
insist on experimentation only on persons who are free or nearly free from

coercion, and this is not true of prisoners.”

The response to this argument begins by proceeding in the same direction
as that to the first. The prison condition i¢ variable and changeable. To this
must be added that all human subjects are never iotally free of coercions. There
are always obvious and subtle pressures operating in all social contexts. In
addition, denying the opportunity to prisoners to volunteer for biomedical
research when this opportunity is afforded to other persons is in fact directly

reducing the amount of voluntarism which prisoners may excercise.

Furthermore, repeating another aspect of the response to the hard argument,
taking away drug programs eliminates from the prison context one of the few
outside, somewhat autonomous, components which can and should have an
amelorative impact on the prison process. It must be admitted that it does not
necessarily have this impact. We could imagine, and probably find many ex-
amples of, instances in which drug companies and prison administrators cooperate
fully in pursuing their own separate and unacceptable courses of action, each
agreeing covertly or overtly not to interfer with the others operations. In fact,
this seems to be partially true of Jackson prison. The drug programs were to a
great extent islands within the prison context. Each separate enterprise — the

prison and the drug research — had carved out sejparate spheres in which “hey
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operated relatively autonomously. For instance the drug companies left to the
prison administrators the final say on eligibility and the prison administrators

took no interest in approving the drug protocols.

Even in this situation, which is definitely improvable, there was some degree
of beneficial impact on the prison operation and the life of the prisoners. At
least there were outside observers who had different investments, perspectives,
and purposes, and who, therefore, exercised (informally and weakly perhaps)
some degree of restraint on possible excessive abuses towards prisoners, and some
influence in humane directions. Moreover there are structural arrangements in
which the beneficial impact of outside interests on the prison operation is max-

imized. These will be discussed below.

Consequently biomedical research on prisoners should not be denied cate-
gorically, but permitted under specific conditions. In this way, it is my opinion,
the abuses can be reduced to an acceptable level and other benefits can be gained.
What is required is to adopt, not the contract model as opposed to the fidiciary
model, which was suggested by one of the commission members, but a rights
model instead of one of paternalism. Denying prisoners the right to volunteer
when they have requested that they be given this right, because the government
or some representative body of the government believes that they are not capable
of making the choice is more a paternalistic decision than a fidiciary one. A
contract model suggests that the contractors be allowed to strike their own
bargain. This may be acceptable in a free market place where agents of relatively
equal power operate. However, in the case of prisoners bargaining with prison
authorities or drug companies, because of the extreme disparity of power, some

protections for the weaker parties must be built into the arrangement and this
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requires a human or civil rights approach in which minimal rights are established

and guaranteed through the exercise of government power.

This, in my understanding, has been the historical approach to defining ard
then implementing rights and freedom. These concepts are relative and elusive,
and more often have been approached indirectly by locating those conditions —
such as the tyrannical power of the church or state, or the exercise by private and
public institutions of systematic discrimination against races of people — which
reduce or restrict them than by specifying directly what constitutes a state of

freedom.

In the prison setting there are several obvious and less obvious restraints to
voluntary action which impinge upon biomedical research and which are not
present, at least to the degree to which they are in prison, in the outsiae social,
political context. I would argue further that these special prison coercions or
restraints on freedom which obtrude into the biomedical research issue are not
essential in the operation of a system of incarceration or essential to the accom-
plishment of the legitimate goals of incarceration. Therefore removal of these
restraints is possible, consistent with the operation of an effective system of
incarceration, and generally ameliorative in regards to the undesirable conditions
of imprisonment. Moreover, I beliere, the removal would make ¢rug research

consistent with the values and concerns of the commission.

To fully implement the ¢ivil or human rights model it will be necessary to
not only formulate guidelines and institute an accreditation process, but also
to establish an on going review mechanism. The initial guidelines are needed of

course, but a permanent system of discovery, policy adjustment, and grievance



review is necessary to ensure implementation of the guidelines and to make
adjustments when presently unrecognized and unacceptable coercive forces

emerge or are discovered.

In establishing this procedure one essential feature should be included. This
is some methed of systematic input from all segments involvad, particularly the
prisoners. This is absolutely necessary to avoid the pitfalls of paternalism, elit-
ism, and authoritarianism which inevitably lie in the path of all hierarchical
social organizations and which must be carefully and continually avoided lea/st, e

any particular organization tumble in as most have before it. RO

Having offered a general approach to the issue, specific coercive relationships
and processes which obtain in the prison milieu must be discusseqd. The most ob-
vious and conceptually the least problematic is the monetary incentive‘:i:sf drug
research. Two separate issiies are involved here. The first is that other opportun-
ities to earn wages in the prison either are non-existent or too limited and indigent
prisoners, who are the vast majority, are unduely coerced into volunteering for
biomedical research. This problem has an easy theoretical solution, but a more
difficult practical one. Alternative pay sources for all prisoners, or the vast ma-
jority at least, is the answer. However, in a period of tight government budgets,
fiscal conservatism, and general ill will towards prison populations, this Woulci be -
difficult to aétually accomplish. For instance the small sum of thirty dgﬁiﬁms a
month for all the prisoners in Jackson would cost in excess of a million dellars
annually. The solution to this pratical problem lies on the other side of'the
monetary issue. The drug companies do not pay i:risoners nearly as much as they
pay subjects in the free society. They arqgue that their primary reason for not pay-

ing the same amount is not to save themselves money, which is a relativelyr small
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sum compared to the total cost of drug research, but to reduce the extreme coer-
tive potential of relatively large monetary incentives to prisoners. These argu-
ments have merit, but they should make us nervous because drug companies,
irrespective of their true reasons, are saving raoney by using prisoner populations.
This offers us a solution to the other problem, that is, the absence of funds to
supplyiwages to large numers of prisoners. The drug companies should be required
to expend the same fee on prisoners that they do on free subjects. The majority
of this fee would go into a general fund from which wages for the general prison

population could be paid.

The other coercive force which was identified by the commission — that of
the relatively higher level of comfort and privilege which prisoners experience
while at the drug centers — should be ignored. In my opinion it is balanced by
the perceived dangers of the drug and the actual discomfort from the drugs which
the prisoner subjects often experience. Moreover, it is a minor incentive, one

which would be unnecessary and very difficult to eliminate.

There is a cluster of incentives and restraints, which influence the drug re-
search enterprise and which the commission has not discussed, that surround the
issue of arbitrary, discriminatory, and partial decision making which is virtually
endemic in prisons. Prison officials have been granted wide discretionary powers

in order to “rehabilitate’” prisoners, maintain control and incapacitate “dangerous”

individuals. Too often they use this discretionary power to make arbitrary decisions

in order to punish persons for acts which have not been proven against them, to
reward persons who fall into their favor, and to isolate persons who they find
troublesome or repulsive, This in fact is a mode of operation that all decision

makers tend to adopt if they are not prevented from doing so by checks from




below or outside their organization. The prison has developed this arbitrary
decision making mode to the extreme because they have been granted consider-
able autonomy and wider discretionary powers as a result of their special task —
handling convicted felons — a task which is seen as particularly difficult and
potentially explosive. Society in effect has thrust this task upon the prison
administrators and asked only that they keep it out of their sight.

In spite of the intense arguments to the contrary, it is my opinion that
discretionary, and thereby, arbitrary decision making is not necessary to the
prison operation and, in fact, it contributes to most of the escalating problems
in prison. This is not a universally accepted viewpoint, however. Many persons,
correctional reformers among them, contend that wide margins of discretion are
necessary to operate a system of rehabilitation which is built upon the concept
of individualized treatment. Inrecent years the failures and the excessive punish-
ment which have resulted from the operation of rehabilitation systems have been
thoroughly described. There is a swing away from rehabilitation as a goal whic »
can be accomplished or is legitimate for the criminal justice system. For instance,
there have been a growing number of statements by eminent experts on the crim-
inal justice system arguing against rehabilitation. See American Frignds Service

Committee, Struggle for Justice; Norval Morris, The Future of Imprisonment;

Andrew Von Hirsche, Doing Justice. In addition, many persons continue to argue
that the system must have discretionary powers to incapacitate “dangerous” indivi-
duals. Again it has been the discovery of more rational observers of the system
that attempts to do this, because of no effective means of predicting who will be
dangerous, are unjust and counterproductive. If we take away rehabilitative and
incapacitating functions from the prison it is left with two legitimate goals — pun-

ishment and general deterrence. Both of these are maximized by operating with




the least arbitrary decision making procedures.

There is one last function of ciiscretionary decision making power which,
though the prison officials feel make it essential, is illegitimate and also counter-
productive. This is the use of discretionary power to maximize internal com-
pliance and control. In the past, prison officials selected out convict ‘“leaders”
and granted them special privileges in return for help in maintaining an informal
system of control. In the current more highly heterogeneous and conflictive
prison setting this style of operation is no longer effective, but prison officials
continue to exercise arbitrary power to punish and isolate persons they define
as trouble makers. This is also ineffective. In the contemporary prison the
prisoners have become much more sensitive to arbitrariness and often respond
to its exercise in a very disruptive, sometimes violent, manner. Consequently,
we must conclude that there are no legitimate or productive reasons for exer-

cising wide margins of discretionary power in the operation of the prison.

There are several points at which discretionary power directly touches upon
biomedical research. The most obvious is in the establishment of the criteria of
eligibility for the research program which at present is probably done more for
the purpose of increasing compliance and control than any other reason. The
procedure of determining the eligibility of potential volunteers, if done discre-
tionarily and sometimes arbitrarily, is susceptible to abuse and produces resent-
ment. Rejection from the drug programs is another area of potential abuse and
resentment, and should be protected from arbitrariness. There is a strong
possibility that some prisons allow information from drug research participation
to seep into the parole decision making procedures, which themselves are very

arbitrary decisions. This should be eliminated or minimized by a review




mechanism.

ow of the mainy Knowii and unknown potential misuses of
discretionary power which encroach on the limited freedoms of the prisoner and
can, and often do, obviate the biomedical research programs. To uncover and
reduce the impact of arbitrary decision making a review and grievance mechanism
is absolutely necessary. The planning of an effective procedure will require more
thought and discussion than has been allowed here. However, allow me to spell
out two basic principals which should guide this planning. The first is indepen-
dence from the prison system and the second is representation of all the relevant
group and social categories — such as, prisoners, families, civil rights organizations,

the legislature, but particularly, the prisoners.

In closing, I should comment that in addition to the procedures for review
and grievance in regards to these areas of decision making, an adequate system
of accreditation and review of pharmacological and health concerns is a basic
necessity and perhaps these two functions could be performed by one mechanism,
However, the problems and needs in this area are outside my areas of knowledge

and I refrain from any extended recommendations on them.
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INTRODUCT ION

Just as histerisally the govermental power to tax has been the
power to destroy so too in recent years the govermental power to regu-
late has become the power to destroy. Of the four types of research
outlined in the Conmission's staff paper on '"Prisoners as Research Sub-
jects (Biomedical therapeutic, Blomedical non-therapeutic, Non-
therapeutic behavioral and Therapeutic behavioral) only therapeutic
psy.hosocial research intrinsically addresses itself to the issue of
delivering on the '"promise of rehabilitation".

Therefore I will take an unequivocal stand that if Congress wish-
es to officially abolish treatment, rehabilitation and education and
training beyond the routine academic-vocational fare as appropriate
goals in the Criminal Justice System then such abolition ought to be
the legislative mandate, However, 1f the intent of Congress is to pro-
vide treatment services in a safe effective and humane manner to wards
of the state including prisoners a commitment to research is essential
and rhe regulatory process must be so designed as to facilitate all
the aims of regulation including evaluation of increasingly scientific-
ally based effective methods.

Farther the issue of a prisoner's '"Right to Treatment' was not at
all approached thus ignoring the potential infringement of this right
for all time and for all future prisoners by either abclishing research
for effective methods or by stifling correctional research through

over~-regulation,
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The question is then in four parts: (1) Shall there be regula-
tion of correctional research, (2) If there is to be regulation what
are the purposes of such regulations, (3) How shall the purposes of
regulation be implemented and (4) How shall such regulation be moni-
tored aB to its effectiveness relative to the purposes. T propose to

address each question serially as follows.,
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I. SHALL THERE BE RECULATION? There are basically three types

of answers to the question of whether or not to regulate, The first
possible answer is that no additional federal regulation is needed
above and beyond the existing laws, professional ethics and the scru-~
tiny of interested parties, This is the actual mechanism now in place
and it has proven rather effective over time. By effective is meant
that research efforts were not stifled and that such ébuses as did
arise were corrected or abolished through varying combinations of ad~
verse publicity, administrative and judicial action.

However, historically a typical political response to regulation
by adverse publicity is to desire to placate interested parties
through institutionalization of concern through a regulatory mechanism,
Although this process has most often proven costly, ineffective for
positive ends and thus contraproductive the temptation is obviously
overwhelming., I shall therefore a priori presume that the congression-
al mandate to the Commission shall be interpreted and implemented as a

call to further regulation of research.

II. Therefore I will now address the second question, that is the

issue of GOALS AND PURPGSES OF POSSIBLE REGULATIMN of social, psycho-

logical and behavioral correctional research,
GOAL #1: To regulate correctional research in such a
manner as to facilitate the development of

effective correctional methods for two pur-

poses:
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GOAL #2:

(a) to replace currently available methods
which are well known to be ineffective
at best and more often desocializing,
destructive of productive skills, en-
hancing of commitment to negative
criminal identity and therefore a det-
riment to the incarcerated individual
and the nation

(b) to allow the criminal justice system
at some future time to be able to
offer to volunteer '"wards of the state"
effective tested and researched programs
that could believably be used by inter-
ested individual prisoners to prevent
future incarcerations and thus self
limit his punishment and integrate him-
self in the social mainstream. As more
effective methods of such self enhance-
ment and self regulation become avail-
able through research to the ordinary
citizen and conversely not available to
prisoners if proper research is not done
then a condition of ineffective correct-~
ional methods now.condoned by historical
precedent will step into "cruel and un-
usual punishment" by the standards of
the future,

All correctional research into methods which do not
infringe on ordinary, cbnstitutional and/or such
additional "basic rights of prisonmers" as may be de-
fined by the commission should be allowed to employ
prisoners who volunteer via informed consent. The
regulatory mechanism should be designed to audit the
quality of informed consent and protection of basic
rights, The actual review 0f research design and pur-
poses should be left to the innovater, his adminis-

trative sponsors and the after review 10 the scien-

tific, professional and interested public wpon
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GOAL #3:

GOAL #4:

publishing so as to not stifle or stereotype re-
search into lines of action which are currently
known and which are also known to be generally in-

effective.

In cases possibly involving irreversible outcomes
such as biological changes or change in the struc~
ture or nature of the sentence a regional set of
review boards should be created by Congress to re-
view all such proposals prior to implementation
using the following tests:

(1) 1Is there any reason to believe there
might be an advancement of correctional
practice.

(2) Has the potential irreversible effect
such a minimal magnitude as to be over-
shadowed by the possible benefit,

(3) What adequate provision is there for

care, compensation and reversal of
"bad" effect if such occurs.

If the above three criteria hold in a context of in-

formed consent then the only additional necessary
action is enforced periodic monitoring to determine

continued compliance.

That all research reviewed by federal regulation
shall be publiished so as to prevent the loss of in-
formation that currently occurs when correctional
agencies hide their bad or ineffective results from

others likewise good or unexpected results must be
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published even if and especially if they contravene

current practice.

III. HOW SHALL THE PURPOSES OF REGULATION BE IMPLEMENTED?

(1)

(2)

(3)

(4)

(5)

T recommend regional bsards whose territories of respon-
sibility are contiguous with the Federal Circuit Courts.
This will provide protection from co-option by state
government or by the federal bureaucracy.

Each board shall be semiautonomous and its actions review-
able by a specified Federal Circuit Court Judge in its
circuit,

The members of each regional board should be selected by

a joint congressional over-sight committee and approved
by Congress as otherwise the executive branch would be
merely talking to itself,

The charge of each regional board would be as listed in
the goals to insure continuation of promising correct-’
ional research while ensuring proper regard and safeguards
for prisoner rights.

The regional boards would bt empowered tc approve or dis-
approve research in progress or proposed. Appeals by

any concerned parties would be directed to the specified
Federal Circuit Court Judge, whose decision, except under

extraordinary circumstances, would be final,
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(6) If on regular monitoring, the regional board found
serious enough error in procedure which appeared to be
intentional and non-rectifiable it would have the power,
subject to appeal, to close any correctional research
program in its circuit after due processing cof the facts
and coming to a determination.

(7) A minimal central office could serve to provide coordina-
tion fer national (interdistrict research) and monitor-
ing of the semiautonomous boards,

(8) The regional boards would preferably be small (3 or 5
persons), full time, salaried and from ai. least three
of the following types of people; correctional research,
the general law, civil rights and advocacy law, science,
medicine and/or psychiatwzy and/or psychology, and/or the

general public,

IV. Some budget should be provided to do studies of the correct-
ional research process, the nature of the results and the impact of
research findings so as to provide information not only to resegrchers
but also to Congress to update the law in this area. Without such a
built-in evaluation mechanism the regulatory process in the above form
or any other form will proceed to stagnate and expensively impede prog-
ress in correctional research and the continued protection of prisoners

rights.
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SUMMARY

In summary, I am proposing the simultaneous fostering of both
effective correctional research and the protection of the rights of
prisoner volunteers through a set of protective guidelines and po~-
tentially productive goals with executive branch, state and local
implementation monitored and controlled by semiautonomous regional
boards selected by Congress and having its appellate level in the
10 circuit courts while maintairing effectiveness through ongoing

centrally controlled and self-monitoring and evaluation.




RS T

POST SCRIPT

The above document nowhere supposes that effective correctional
methods yet exist nor that any believable correctional research has
ever been done. My effort was to keep the argument pure and clear
without descending into the murkiness of claim and counterclaim re
the validity of recidivism statistics, correctional research and the
currently fashionable negative evaluation of the possibility of
effective correctional practice.

I am reasonably convinced from my own experience in founding,
supervising and monitoring Asklepieion programs over the last seven
years that this combination of a Synanon type therapeutic community in
conjunction with Transactional Analysis and other ''therapies" plus
effective social, vocational and academic training and with adequate
community based followup post incarceration alliown prisoner volunteers
who complete the 2-3 year program to reliably reenter and remain in the
social mainstream and live productive lives, Further my continuing re-
search into the principles of effective correctional practice begun
while Program Development Coordinator and Warden-Designate of the form-
er Federal Center for Correctional Reseaxch at Butner, North Carolina
indicates that other mixes of methodology also have a similar potential,

All these methods however were first developed outside of correct-
ions and were brought into corrections experimentally. Thus any ban or
regulatory procedure that functions overzealously producing a function-

al ban on research into effective corrections will inevitably ensure
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that no new innovation produced by corrvections will be used or if used,
tested, so as to properly evolve or, as 1s more likely, new methods
that become available in the greater society to alleviate human psycho-
social suffering and disadvantage will not be quickly or perhaps ever
be available to prisoners, Such an outcome would pervert the intent of
Congress to protect all of a prisoners rights including the right to
learn how to become a productive citizen and would also pervert socie-

ties need and desire for such reintegration of our incarcerated members,
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INTRODUCTION

Before an investigator can use any person as a subject in biomedical
or behavioral research, he must obtain that person's informed consent.
This consent must be voluntary, competent and understanding.1 Unlike
a minor or a severely mentally ill person, prisoners are not incompetent
to give informed consent. It is not usually alleged that prisoners
are less ablefto understand the risks, discomforts and benefits that
may be the result of experimentation than free-living individuals.

The problem in obtaining informed consent from prisoners is that the

very fact of their incarceration may prevent them from giving their

‘consent voluntarily,

The issue of experimentation on prisoners is not a new one. It
is reported that Persian kings allowed their physicians to use prisoners
as experimental subjects. In the sixteenth century the Duke of Tuscany
permitted Fallopius to use prisoners for his experiments. Queen
Caroline, the wife of King George IV, let her physician use six

condemned criminals for experimental smallpox vaccinations before
2

 submitting her own children to the procedure.

For many reasons prisons are almost ideal places to conduct
research. Life is routine and subject to few variations. The population
is relatively stable, which makes long-range studies feasible. The
imposition of experimental procedures that might inconvenience free-
living subjects is not a burden on prisoners. It is also less expengive

to use prison subjects than it would be to use free-living subjects.
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BIOMEDICAL RESEARCH

Regardless of these considerations, there has been a great deal
of controversy concerning whether or not prisoners are capable of giving
an informed consent to such research. Because of the very nature of
incarceration it can be argued that prisoners do not have a real choice
concerning their participation in these activitiesf This concern is
articulated in the Nuremberg Code where it is stated:

1. The voluntary consent of the human subject is
absolutely essential. This means that the person involved
should have legal capacity to given consent; should be

so situated as to be able to exercise free power of choice,
without the intervention of any element of force, fraud,
deceit, duress, over-reaching, or other ulterior form of
constraint or coercion; and should have sufficient know-
ledge and comprehension of the elements of the subject
matter involved as to enable him to make an understanding
and enlightened decision.4 (emphasis supplied)

The issue in regard to prisoners is whether they are so situated as to
prevent them from exercising free choice.

Some argue that not only are prisoneré without free choice, but
that they are used as research subjects because they are not éble to
choose otherwise‘.5 Indeed, one defense tactic at the Nuremberg Trial
was to try to demonstrate that prisoners are expioited by researchers
in the United States. Dr. Andrew Ivy was called by fhe prosecution
as an expert witness in high altitude'experiments and medical ethics.
During the cross-examination Dr. Ivy was questioned concerning malaria
experiments that were done in the United States penitentiaries. The

prisoners who participated were paid $50 at the commencement of the

experiment, and $50 when it was terminated. Some of Dr. Ivy's testimony
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follows:

Q. Witness, you said yesterday that the prisoner who
ordinarily had to sign a waiver according to which, if I
understand you correctly, that they gave up any claim if
it proved a fatality, did I understand you correctly?

A. Yes. They signed an agreement, if I recall it correctly
they would make plans for themselves in case of accident.

Q. Not only if they were injured, but if the patient
should be a fatality?

| A. I believe the expression, 'heirs and assigns' was
included, yes.

Q. Then the people gave up all claims for their heirs
too. Now, witness, in your experiments did you have such
waivers signed by the subjects?

A. No. Our subjects, conscientious objectors, were given
| insurance against possible damage or injury.

Q. Insurance. Why did your subjects get insurance, and
why did the prisoners have to give up all claims? Why this
distinction?

A. I do not know.

} Q. Witness, on the basis of your great experience, don't
you have any idea wiy there was this distinction? You are
an expert in all these fields.

A. Well, I presume it was out of sympathy for the C.0.'s.
The soldiers in the Army were insured by the government,
and, I thought - I should believe that might have been
thought to be a good idea to insure the C.0.'s for the same
reasons that they were taking experiments that had a small
amount of hazard in them.

Q. Was there sympathy not felt in the case of prisoners
who had volunteered for experiments on behalf of the general
public?

RPN S e T ™

A, I had nothing to do with that or determining the con-
ditions. Thus I cannot answer '"yes' ox '"no."

* ok %

[Dr. Ivy was asked if it was ethical to carry out experi-
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ments on prisoncrs who were asked to waive all their rights.]

A. Yes, I believe it can be reconciled with the basic
medical ethics.”

[Dr. Ivy went on to state that he thought prisoners
participated in experiments for idealistic reasons. He
said that prisoners had stated that they participated in
the malaria tests because they were patriotic, wanted to
help our soldiers, or had a friend or relative who might
contract malaria.]

Q. If all the persons apply for idealistic reasons, why
are they offered pecuniary recompense?

A. I suppose it is to serve as a small reward for the
unpleasantness of the experience.

Q. Don't you believe that money was the motive for
many of them - a hundred dollars?

A. That is rather small. From the point of view of
pris ners in the penitentiary in the United States. A
hindn dollars is

l+ ~h
nungr vu MU L LG D sn much muu.cy

Q. For a prisoner that would be quite a lot of money
it would seem to me, for someone at liberty it is not
so much.

A. Our prisoners in the penitentiary in the United
States, when they work in factories in the prisons
receive pecuniary compensation for that work.8

* % %

Q. If one declares one's self to be a volunteer, must
one not weigh the advantages against the disadvantages?

A. I believe so.
Q. The dlsadvantages being the risk of serious disease,
the advantags is fifty or a hundred dollars.

A. I should say the advantage is being able to serve for
the good of humanity.

Q. For what reason was the money not paid immediately -
but in two payments? . ., .
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A. I presume that that is just the common way of doing
business in the United States when an agreement is involved.
I presume the lawyers had something to do with that.

Q. Was the reason not this: that the prisoner would
lose his enthusiasm for the experiment and would cease to
cooperate? Could that have been the reason for being a
little circumspect in the payment?

Q

o

A. I doubt it.

[In addition to defending the malaria experiments, Dr, Ivy
defended the work of Colonel R.P. Strong who injected
attenuated plague organisms into 900 condemned prisoners
in Manila in the early 1900's. After demonstrating dis-
belief in the fact that there were 900 condemned convicts
in a city the size of Manila the defense asked Dr. Ivy
about the safety of the procedure. Dr. Ivy responded that
Dr. Strong did work on guinea pigs first and knew the
procedure was safe.]

Q. Regarding Strong's experiments . . . you said the
experimental subjects had a temperature of one degree Faren-
heit [above normal], and that the harmlessness of the .
experiment was absolutely no surprise to the author because
he could foretell the successful results. Did I understand
you correctly?

A. On the basis of animal experiments.

3 Q. For what reasons were criminals who had been con-

demned to death used for these experiments, in view of

those facts?

‘ 10

A. I do not know.

Thus the defense tried to demonstrate that in the United States

prisoners are coerced into being experimental subjects by the offer

of rewards including payment of money, that they are not as well pro-

Ty

tected as are other subjects, and that they are subjected to dangerous

b experiments for which other groups would not volunteer.

7-5




MOTIVATION

In determining the voluntary or involuntary nature of a priscomer’s
consent, his motivation becomes an important factor. If he is motivated
to participate in an experiment for improper reasons, or by forces
that are coercive or that unduly influence him, his consent may be
involuntary and therefore invalid.

The issue of what motivates prisoners to participate in research
has been discussed in the medical literature. Two individuals who
have worked with prisoners since 1949 have stated that they believe
participation in research relieves some of the monotony and oppressive-
ness of the prison routine, and that for some, money may act as a metive,
although prisoners can earn almost as much in other prison activities
as they can as experimental subjects. Some prisoners are less reluctant
to be visited by their children in the hospital environment, and some
are motivated by altruism. Thgre is also the hope held by some prisoners
of more favorable treatment in the future by prison authorities.11

Dr. Frank Ayd lists eleven motivating resons, the first being
financial reward. He zgrees with Freund's statement that the 'amount
paid should not be so large as to constitute undue influence - that is,
so large as to obscure an appreciation of the risk and weaken the will
to self:greservation. We ought not be put in the business of buying
1ives."lé The other motives Ayd lists are hope for reduction of sentence,
direct or indirect seeking of medical or psychiatric help, escape from

13
a 1qne1y and tedious existence, curiosity, and a few other factors.
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Although much of this work is speculative in nature, some more
objective studies have been done. Arnold, et al., found that whether
or not a prisoner volunteers as a research subjects depends to a great
extent on the type of penal institution in which the prisoner is incar-
cerated, and the prisoner's valus scale.14 Dr. Arnold did his research
in a county prison in which two types of studies were being conducted -
one dealing with the treatment of malaria and the other with the effects
of drugs on certain body functions. In this priscn there was very little
constructive activity provided for the prisoners and therefore little
competition for their time and interest.

The prisoners who volunteered for such studies were moved to a
special part of the prison where they were treated more like members of

a free society. Clean linens were provided, there were beds instead

of bunks, the quality of the food was better, and food was available

twenty-four hours a day. When asked, most of the prisoners described i

15
the general living conditions in the prison as "impossible situations."

More than fifty percent indicated that their decision to volunteer

was based in part on their desire for better living conditions. Most
of the volunteers were '"loners" who were not members of any of the
cliques that were found in the prison., The third factcr was the general
level of fear within the prison, which exists in many state and’&ounty
prisons. Many prisoners stated that it was séfér in the resear#h
project than in the prison itself. One prisoner stated that you

could go to sleep without béing afraid that someone would "bust you

16
in the head," or "set fire' to your bunk while you were asleep.
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In giving an informed consent, one must evaluate the visks involved
in the research project. Arnold fbund that risk taking is an integral
part of the life of many of the prisoners. Many of these men are dedi-
cated professional criminals whose 'professional lives are.often devoted
to activities that expose them to personal risk." The very fact that
risk is involved may given an activity status17 in certain inmate groups.
The fact of incarceration affected the prisoners' willingness to take
risks. In one group of thirteen volunteers, twelve indicated that the
risk of adverse physical effects had little influence on.their decision
to volunteer as long as they were in jail. In some cases they were
attracted by the risk. However, only eight would volunteer for a
similar experiment if they were free-living.

In another group of fourteen iumates, three expressed no concern
about long-range effects because they rarely planned ahead for anything.
One prisoner siated he would volunteer for anything regardless of risk.
"As a professional thief, he regarded life as just one long chance
[and] viewed his long-range survival with much doubt."18

Prisoners also felt that they needed money to ease their way
back into society when they were released. Without money they knew they
would have to return to crime, at least immediately following their
release, One way to obtain some money while in prison is to bhecome
an éxperimental ver, most of the money earned is spent
while in prison.

Finally, a number of prisoners stated that by becoming research

subjects they could make a positive contribution to society, about
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half of those interviewed felt that it would improve their chances of
getting a job once released, and a very few felt it would increase
their chances of getting paroled.20

Martin, et al., conducted several studies to determine why iadi-
viduals volunteer as research subjects.21 One study involved two groups
of prisoners, volunteers and non-volunteers, for the Malaria Project
at Jackson County Jail, in Missouri. Inmates with sentences of less
than one year were asked to participate. The project and risks involved
were carefully detailed and each inmate was told he would be paid but
that there would be no reduction in sentence. Inmates who volunteered
received additional information, whereas non-volunteers did not.
Thirty-six inmates who volunteered and twenty-four who did not comprised
the sample. It was found that those who volunteered understood the
nature of the disease and its threat to human life no better than non-
volunteers although the volunteers were given much more inférmation.
Sixty percent of the volunteers described the project in terms of high-
risk although it had been explained that it was a low-risk experiment.
About half of the volunteers gave altruism and half gave money as the
reason for volunteering. Almost all the non-volunteers stated respect
for the volunteers. The authors express the belief that this respect
may be the’most important consideration in deciding to velunteer.

The second study involved four groups of people - low income
individuals, policemen and firemen, professionals (scientists, lawyers

and educators) and prisoners - who were asked whether or not they would

volunteer for four hypothetical experiments. The experiments involwved

7-9




investigating malaria, new-drug toxicity, the common cold, and the
effects of air pollution. These experiments presented different degrees
of risk, different time demands, varying requirements for interrupting
family life and employment, and different degrees of social importance.
Little information was given, but all questégns were answered.

The following table shows the results.

Volunteer Group

Malaria Test Cold Air Pollution

Drugs
Yes No Yes No Yes No Yes No
Prisoners 40 20 44 16 49 11 50 10
Low Income 7 19 9 17 10 16 17 9
Fire § Police 3 37 5 35 11 29 28 12
Professional 0 28 1 27 2 26 26 2

Clearly prisoners and low-income individuals were more likely to
volunteer for risky experiments. However, all groups were more willing
to volunteer for the less risky experiments than for those that had
higher risks. Thus, the element of risk certainly entered into the
decision-making process for all the people involved.

This study also found that there was a greater willingness to
volunteer when the volunteer was not obligated to others. Half of the
persons 1ivihg alone would have volunteered for the malaria experiment
whereas only a fifth of those who ha%afamily responsibilities would

From these studies one sees that prisoners are motivated by a
variety of factors to volunteer for research. The need for money

certainly enters into it. This is demonstrated not only by these
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studies but by the statements of prisoners. One prisoner has stated
that the only way he could raise bail money was to participate in
experiments in a county jail.24 He also testified he needed money for
books and writing materiais.25 Another prisoner commented, ”?eah, I
was. on research, but I couldn't keep my chow down. Like I lost about
thirty-five pounds my first year in the joint, so I started getting
scared. I hated to give it up because it was a good pay test, 26
One prisoner who made $30 a month participating in a study of the topical
application of dimethylsulfoxide (DMSO) said that he knew a couple of
inmates who were burned so Badly by it that they were hospitalized.
But, he said, "Thirty is a full canteen draw [all one can buy in the
pris.a store] and I wish the thing would go on for years - I'd be lost
without it.”27

There are more subtle reascns stated such as altruism, the need
for respect, lack of concern regarding risks or a desire to encounter
such risks, relief from boredom, and curiosity. The true impact of
these subtle motivations is for social scientists, not lawyers, to
decide. Assuming, however, that these motivations do exist, do they
work to invalidate the ability of a prisoner to give hii informed
consent? Or, to put it another way, do these motivations unduly influence

the prisoner, coerce him to participate, or cause such duress, as these

terms are defined by law, as to deprive him of his consensual capacity?
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DURESS AND COERCION, AND UNDUE INFLUENCE

"A.  Duress
In order to review the law that relates to duress (or coercion)
and undue influence, one must look to areas of the law that have little
to do with experimentation - the law of contracts, wills and criminal
procedure. It is very difficult to simply state the law of duress or
undue influence. One authority on contract law has stated that the
cases on this subject are far from uniform and are inconsistent due
to the very different fact patterms involved.28
Duress is generally evidenced by the following:
1) Personal violence or threats thereof;
2) Imprisonment or threats of imprisonment;
3) Threats of physical injury or of wrongful imprisonment or prose-
cution of a husband, wife or child, or some other close relative;
4)  Threats of wrongfully destroying, injuring, seizing or withholding
land or other things; or
5)  Any other wrongful acts that compel a person to manifest apparent
assent to a transactions without his volition, or cause such fear
as to preclude him from exercising free will and judg..at in
entering into a transaction.29
To estahlish coercion the facts must indicate that he was actually
induced by the duress to give his consent and would not have done so
otherwise. This must be to such an extent that '"the action is not

30
lased on a voluntary personal judgment previously made." The
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pressure that is brought to bear on the person must be wrongful. It
can be wrongful even if it is lawful and non-tortious. Contracts that
are made under duress or coercion are voidable, but they are not void
and can be ratified by later acts.

Thus, to establish duress or coercion one must demonstrate a
threat, or threatening situation, of such intensity that the person
threatened loses the ability to chooss or to act freely. A review of
one case may further explain how courts view this problem. In Fox v.
Piercey,31 the plaintiff, a fireman, became drunk and disorderly at a
party and was arrested for drunkenness. The chief of the department
asked for his resignation, but Fox refused. Fox claimed the chief
said, "If you do not resign, I will blast you and smear you in every
newspaper in Salt Lake City. I will make it so miserable you can't -
get a job in the city." According to Fox he resigned as a result of
this threat. He went to the civil service commission and then to court
in an attempt to rescind his resignation. Fox claimed it was void
because it was made under duress.

The trial court found that the chief did not make the alleged
threat. It did find, however, that the chief said that unless he
resigned he would be discharged, and that the discharge would attract
publicity that would adversely affect future employment opportunities.
gned when "frightonod and alalumed aiid ullder
the influence of duress"  and the resignation was therefors void.

The appeals court reversed the decision of the trial court.

It said, "Duress is unlawful constraint whereby one is forced to do
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33
some act against one's will." The threats must be such as to over-

come the will of an ordinarily reasonable man. It stated that the modern
rule is '"that any wrongful act or threat which actually puts the victim

in such fear as to compel him to act against his will constitutes duress."34
Since the chief could discharge Fox for his offense, his statement was

not wrongful. In addition, he did not state or imply he would publicize

the discharge, but merely advised Fox what the consequences of discharge
would be.

Even though this situation "created great fear for the economic
welfare of himself and his family,”35 duress was not established. Thus
duress is not inherent in a particular situation. One cannot merely
lonk objectively at the threatening situation but most look to '"the
state of mind induced [by threats] in the victim."36 in that particular
situation in order to establish duress.

Ascertaining the state of mind of an individual is a difficult
‘task. One must look to the external factors that make up the particular
situation and determine if the situation is so threatening as to prevent
a person from acting freely. Surely if one acts at the point of a gun
we can safely assume that he'is acting under duress. Threats to ruin
one's business have been found to cause duress.37 However, prison
conditions pose much subtler problems in determining the existence of
duress. After a short discussion of undue influence we will analyze
a specific prison situation in an attempt to determine whether coercive

conditions exist.
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B. Undue Influence

Undue influence is similar to duress but is different in one
important factor. For undue influence to exist, there must be evidence
of a confidential relationship of some sort. If a party in whom

another reposes confidence misuses that confidence to gain his own

advantage while the other has been made to feel that the party in question

will not act against his welfare, the transaction is the result of
undue igfluence. The victim must act in a way contrary to his own
wishes.\)8

Under the law of wills, "anyone in a position to influence the
testator'" is in a confidential relationship with him.39 In certain
circumstances confidential relationships have occurred between patient
and nurse, father and son, and neighbors who did housework for an
infirm individual. There is nothing wrong with influencing a person,
One may comTcrt an elderly or dying person in the hope that he will
leave you a large bequest, or reward you in some way.4o' The influence
rust be ''undue,' that is, it must lead to the destruction of a person's
ability to weigh various influences.41

In most cases dealing with undue influence, the testator's state

of mind is usually weakened by illness or some other incapacity, the

will, and the will is 'unnatural," that is to say that the natural

nbjects of the testator's bounty have been ignored.

Thus, where an eighty-three-year-old woman suffering from Parkinson's

7-15




disease, hypertension, nephritis and arteriosclerosis made a gift of
$6,000 worth of stock to a doctor who treated her daily for a period
of years, the gift was overturned as being the result of undue influence.42
The court found that a confidential relationship of the '"highest sort"
existed and that the transaction was therefore subject to ''close
scrutiny.“43 If it was shown that she had received independent
advice in making the gift, the outcome may have been different.44

It is interesting to note that Rhode Island has a statute denying
convicts the right to make wills while in prison, without judicial
permission. The apparent reason for this is to prevent undue influence
upon a prisoner to name a prison authority as a beneficiary or to aid

45
the convict in making a will,
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DURESS AND UNDUE INFLUENCE IN THE PRISON SETTING

To demonstrate that coercion exists in prisons in regard to experi-
mentation, the poor state of prison conditions is often mentioned. If
the conditions are sufficiently poor, and the enticements to partici-
pate are sufficiently great, there is little question that coercion
can exist.

Because a finding of duress or undue influence must be based
on the facts of a specific situation, it is necessary to present the
circumstances of the following case in a lengthy and detailesd manner.
This case was settled prior to trial and therefore there is no opinion
by the court.

46

This case involved non-therapeutic experimentation at the Maryland
House of Corrections. It consisted of exposing prisoners to a number
of diseases, including typhoid, dysentery, shigella, malaria, Rocky
Mountain spotted fever, cholera and influenza, and then treating them
with drugs to determine the drugs' efficacy.

According to the complaint, the prison housed 1640 inmates, 700
beyond its capacity. There was unremitting noise, violence and homo-
sexual attacks. Two men occupied a cell measurirg 5 x 8 x 7 feet
equipped with two bunks and an open toilet. Prisoners were not

provided with sufficicat necessities to maintain health and personal

P

hygiene. It was necessary to purchase food from the commissary to
supplement the prison diet. Clothing, toothpaste, soap, razor blades,

deodorant, paper, envelopes, stamps, cigarettes, etc., had to be bought
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at the prison commissary at a cost equal to or greater than the cost

of these items at a private supermarket. It was estimated that necessary
supplies cost a minimum of $11.00 every two weeks. Money could be
obtained from outside sources, the prison welfare fund, prison wages,

or by participating in experiments. 500 of the 1640 prisoners did not
have jobs. Except for brief recreation periods, these prisoners were
not allowed to leave their cells. The average pay for prisor jobs

was $.65 per day. The prisoners' welfare fund was available only to
indigent prisoners who had less than $2.00 in their commissary account
and had no prison job. The fund did not provide encugh money to maintain
even minimum personal hygiene.

The Infectious Disease Area (IDA) where the studies were conducted
contained thirty-three beds divided into three wards. It was spacious,
well-lighted, air-conditioned, quiet, equipped with a color television,
radios, and a kitchen for snacks and sandwiches. Frequent private
showers were permitted. The IDA paid $10.00 per prisoner per day.

The prisoner received $2.00 plus $1.00 for each stool or blood sample
taken. The remaining $8.00 went to a special fund for use by the
hospital. At the time of the suit the fund contained approximately
$28,000. Among other things, the complaint stated that because of the

disparity in conditions between the IDA and the general prison facili-

studies.
The allegations of duress can be examined on an issue by issue

basis. Averring that money motivates and influences prisoners to




participate is not a radical stand to take. When C. Joseph Stetler,
President of the Pharmaceutical Manufacturers Association, testified
on this issue before a Congressional subcommittee, he readily acknow-
ledged that financial reward is '"the most impdrtant factor behind
prisoner participation' in experimentation.47 It is bsyond question
that money influences free-living individuals as well as prison
inmates. It can be safely assumed that most of the work force would
not report to work but for the promise of a paycheck. But in the
case under discussion the promise of financial reward probably results
in coercion or undue influence. Pay for participation in the prison
research is more than three times as great as that paid for other employ-
ment found within the prison. But more important than this, participation
in experimentation is the only way prisoners can earn enough meney to
maintain a minimum standard of living. If the charges are accurate,
one must participate in the experiments to acquire the minimally
required diet, and to be able to obtain those items needed to maintain
personal hygiene. As a result, one's physical well-being is threatened
by refusing to participate in the experiments and trying to live on
the prison wages. For those who do not have a job and must rely on
the prison welfare fund, the coercive factors are even more egregious.
The disparity in living conditions provides a further coercive
force. If an investigator said to a prisoner, ''Unless you participate
in our experiment, you will be sent to live in crowded, unsanitary
and dangerous living conditions,' a '"'wrongful' threat of the type
discussed above would be established. For all intents and purposes,

this is what is alleged in the case under discussion. Indeed, the
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disparity in living conditions is so great that one who lives in the
IDA is virtually ''released' from the prison, the most coercive promise

that can be made.

One professor of ethics and law has analyzed this problem as
48
follows:

[T]here are certain basic freedoms and rights which we
possess that entitle us (morally) to certain things (or

states of affairs). We would all, no doubt, draw up
different lists of these rights and freedoms: but included
in them would be safety of person, freedom of conscience
and religion, a right to a certain level of education,

and, for some of us, a right to some level of health

care. When the "reward" is such as only to give us

the necessary conditions of these rights and freedoms - when
all that the reward does is to bring us up to a level of
living to which we are entitled, and of which we have

been deprived by man - then the "reward," I think, con-
stitutes duress. A reward which accrues to one who has
achieved this level, or who can easily achieve it (other
than by taking the reward-option), and which hence serves
only to grant us "luxury' items, does not constitute
duress, and hence does not render choice unfree, no

matter how great thir reward may be.

The final evidence of duress or undue influence in this case is
the "unnatural' result, a standard similar to "unnatural' wills discussed
above. TFor $2.00 per day, the prisoners were willing to risk contracting
a number of serious diseases which could have serious and debilitating
effects. But this fact, without more, would not establish duress.

If the prisoners in this case lived in a prison that provided
them with the minimal requisites for a decent standard of living so
that the prisoner would not have to participate in experiments to acquire
this standard of living, the offer of $2.00 per day and better living
conditions would not be coercive. It might be fairer to say that this

prison environment, not the offer by the IDA, is what is coercive.
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The IDA merely provided the prisoners with what they should have been
given in the first place. But the prisoners should not have had to
risk their lives or health to get those things which they deserve.

The Maryland House of Corrections is not particularly unique in
its conditions. In Statesville Prison in Illinois, where a project
to test anti-malarial drugs was carried out, the element of fear of
attack was so pervasive that in 1974 nearly forty men were placed
in solitary confinement at their request for their own safety.49

In Texas State Penitentiary at Huntsville where studies of
respiratory diseases and cholera vaccines were conducted, inmates were
paid $5.00 per day for participation in research, and nothing for
prison work.50

Promise of release or reduction of the sentece as a reward for
participation in a study must always be considered inherently coercive.
As discussed above, threat of imprisonment produces duress under the
law. By offering to release a prisonsr or to reduce his sentence for
his participation in an experiment, one is also saying that failure
to participate will keep him imprisoned. It is safe to assume that more
than anything else, a prisoner desires his freedom. He should not be
goaded into bartering his body to obfain this strongly desired goal.

This point of view has not always been adopted, however. When
Goldberger, in 1915, conducted pellagra experiments on convict volun-
teers, formal agreements were drawn up prior to the experimg?t with the

prisoners' lawyers for their subsequent pardon and release.

In 1948, Governor Dwight Green of Illinois formed a committee to
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examine the practice of paroling prisoners for participation in the
malaria studies that were the focus of the cross-examination of Dr.
Ivy discussed above.52 The Green Committee readily acknowledged
that the possibility of reduction in sentence may influence the prisoner's
decision to volunteer. The report states that the parole system exists
to reward ''good conduct and industry" and "exceptional bravery or fidelity
in a good catuse.”‘)3 As participation in an experiment is a Zform of
good conduct, parole for such participation is permissible. The committee
report does recognize that, "A reduction of sentence i? prison, if
“

excessive or drastic, can amount to undue influence."S

An indication that any reduction in sentence unduly influences
prisoners to participate in experimentation is a widely accepted
concept today can be seen from surveys conducted by Jessica Mitford,
Urban Information Interpreters and the Health Policy Program of the
School of Medicine, University of California, San Francisco, in 1973,
1974 and 1975. All the states that responded stated that no special
parole considera;ions are given to inmates who participate in medical
experimentation. i However, policy and practice are not always the
same. Connecticut was one of the states that replied that parole
considerations are not influenced by such prisoner participation in
experiments.56 In 1975 a suit was filed in the United States District
Court in Comnecticut alleging that such was the practice.s7 Although
this case involves behavior modification, it is included in this

section because it is an excellent example of coercive forces and undue

influence.




The three plaintiffs were incarcerated in the Connecticut Correc-
tional Institute in Somers, Connecticut and, allegedly, were coerced
to join the experimental behavior modification program for pedophiles.
Two of the plaintiffs had been denied parole and had been informed that
this was due to their lack of participation in the program. The third
plaintiff who had not participated was about to become eligible for
parole and was told by prisoners and members of the staff that his
failure to join the program would result in the denial of parole.

The behavior modification techniques included the use of faradic
aversive conditioning and covert sensitization. In the faradic
electric conditioning portion of the program, electrodes were placed
on the upper thighs of the prisoner. He was then shown slides of
adults and slides of children. When a slide of a child was shown, the
prisoner received a painful electric shock unless he asked for a
change of slides within three seconds. In a second situation, the
prisoner could not avoid the shock regardless of what he did. 1In the
third situation, the prisoner received a shock whenever he told the
researchers that he fantasized a sexual situation after being shown a
slide of a child. This behavior modification program consisted of
twenty twenty-minute sessions.

The covert sensitization portion of the program consisted of inter-
viewing the prisoner regarding his previous involvement with children,
his pedophilic fantasies, and his phobic, anxiety-provoking and
disgust-invoking fantasies. These were then combined in a taped

narrative and played to a hypnotized prisoner. In the narrative, the
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nrisoner's sexual fanﬁasies were paired with suggestions of aversive
eveats, such as becoming violently ill, being attacked by rats, dogs
T .0rnets, being unable to breathe, and being castrated with a hot
iron. Th:t .overt sensitization sessions lasted sixty-seventy minutes
and were conducted twenty times. ‘

The plaintiffs had.the program explained to them by the investi-
gator and were told they could refuse to participate. Théy were also

to.: the parole board favored participation. At various times during

th - - incarceratiom, several correctional officers stated to the
ol w.r.iffs that participation in the program was essential for a
£z ...ple parole. decision.

“iezrly this sictuation constitutes duress and undue influence.
It .. be safely said that correctional officers and the parole
co. .. are in a "confidential relationship" with the prisoners as that
Tor, «as explained above, i.e., they are in a position to influence the

pri...2rs.  This suit never came to trial as it was settled shortly

«ft.r .t was filed. The behavior modification program was closed.

The . “‘soners were given new parole hearings in front of a board which
was ..: familiar with the program, and no mention of the program was
pe:;ut:ed“ All three plaintiffs were granted parole.
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WAIVER OF RIGHTS

Before leaving this topic there is a final analogy that should
be drawn. After arrest but prior to conviction, there is much oppor-
tunity for coercion to be brought to bear on the suspect to either /
confess to the crime, or to plea bargain and plead guilty in hope |
of obtaining a shorter prison term. As the suspect is in custody or
about to be imprisoned, the analogy to the prison situation is obvious.

59
The first case to be discussed is Miranda v. Arizona, the

famous coerced confession case. The court recognized certain facts

concerning in-custody interrogation. First, that modern interrogation
60

techniques are 'psychologically rather than physically oriented."

Second, that ''the very fact of custodial interrogation exacts a heavy
61

toll on individual liberty and trades on the weakness of individuals,"

and third, that ''the process of in-custody interrogation of persons
suspected or accused of a crime contains inherently compelling pressures
which work to undermine the individual's will to resist and compel

him to speak where he would not otherwise do so freely.”62 After
acknowliedging all the pressures and stresses that are brought to bear
on an arrested person, the court did not prohibit the use of custodial
confessions. It allowed the use of these confessions if certain
warnings were given.63 The warnings that are required prior to in-
custody interrogation serve the same purpose that informed consent

serves in the experimental situs ion. The police are about to put

their prisoner "at risk'' by asking him certain questious and must



therefore inform him of these risks as well as his right not to
participate in the interrogation. Perhaps the most important warning

is that the prisoner has the right to counsel. This right assures the
prisoner that someone acting in his interest will be present if he

so desires. This rule is applicable to the prison experimentation
situation - that even if certain coercive factors are present, safeguards
can be constructed to reduce the effect of the coercion which would
enable the prisoner to give informed consent.

64 :
The second case, Brady v, United States, involved the voluntary

nature of guilty pleas. Brady was charged with kidnapping and not
liberating his victim unharmed. Under the statute then in effect

a person could be sentenced to death only upon the recommendation of
the jury. The judge was unwilling to try the case without a jury and
Brady claimed he pleaded guilty so that a jury would not be able to
make such a recommendation. In addition, his co-defendant had pleaded
guilty and was prepared to testify against him. Brady was asked twice
if his plea was entered voluntarily and without coercion of any kind.

He answered ''yes'" both times and was sentenced to thirty years imprison-
ment .

The court stated that 'waiver of constitutional rights not only
must be voluntary but must be knowing, intelligent acts done with
sufficient awareness of the relevant circumstances and likely conse;
quences."65 Brady claimed that the Fifth Amendment was violated if
he was encouraged or influenced to plead guilty by an opportunity or

promise of leniency, and that it is "coerced and invalid if influenced
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66
by the fear of a possibly higher penalty,' The Court stated that

"we decline to hold, however, that a guilty plea is compelled and
invalid under the Fifth Amendment whenever motivated by the defendant's
desire to accept the certainty or probability of a lessexr penalty
rather than face a wider range of possibilities extending from acquittal
to conviction and a higher penalty authorized by law for the crime
charged.”67 It found that the situation in this case was no different
than (1) a defendant who pleaded guilty because his lawyer advised
that the judge would probably be more lenieunt than the jury, (2) a
defendant who was advised by counsel that the judge is more lenient
on those who plead guilty than those who go to trial, (3) the defendant
who was permitted to plead guilty to a lesser included offense, (4) a
defendant who pleaded guilty with the understanding all other charges
would be dropped.68 The Court also pointed out that the defendant
had competent counsel at all times.69

These two cases are included here to demonstrate that an individual
may be placed in situations which appear to be inherently coercive,
but may waive very important rights if adequate safeguards are provided.
However, it must be pointed out that the plea bargaining cases are not
strictly applicable to the issue of experimentation on prisoners.
The Court realized that if plea bargaining were outlawed due to its
coercive nature, the criminal justice system would collavse., If,

hewever, experimentation on prisoners were prohibited because of its

coercive nature, the consequences would be relatively minor,
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BEHAVIOR MODIFICATION IN PRISONS

A. Prisoner Autonomy in Consenting to Medical Treatment

Prior to undergoing any invasive medical procedure, an individual
70
must give his consent or the touching will constitute a battery.

This rule is best expounded in the often-quoted opinion of Justice
71

Cardozo in Schlcendorff v. Society of N.Y. Hospital. In this

opinion he stated:

Every human being of adult years and sound mind has a right
to determine what shall be done with his own body; and a
surgeon who performs an operation without his patient's
consent ngmits an assault, for which he is liable in
damages.

Although this statement has been cited with approval for over
73
cixty years, it is not clear that it applies to prisoners. A number

of cases would seem to hold otherwise.
74
In Haynes v. Harris, a prisoner maintained that he should be

allowed to determine whether or not he should obtain medical treatment.
He claimed that in the absence of consent, the treatment constituted
corporal punishment. The court stated, '"This contention is obviously
without merit. One of the paramount purposes for which a defendant

is committed to the Mediecal Center is that he have the benefit of
receiving from trained and qualified personnel proper examination,
diagnosis and all necessary available treatment."75

76
In Peek v. Ciccone, a prisoner vho was sent to the United

States Medical Center for Federal Prisoners was forcibly injected with




thorazine when he refused to take the medication in oral form. His
claim of cruel and unusual punishment was dismissed.
In a similar case, a prisoner who refused medication was placed
77

in solitary confinement. He claimed the medication caused chest

pains and other mental defects and asked for a writ of habeas corpus

(release from prison) because such treatment constituted cruel and

unusual punishment. The court, citing the language in Haymes v. Harriz

quoted above, dismissed the case.
78
In Smith v. Baker, a prisoner brought suit under the Federal

Civil Rights Act claiming an injection of Prolixin given to him against
hi- will and religious beliefs violated his civil rights. The court
said, "It is well established that medical care which is administered

over the objections of a prisoner does not constitute the denial of
79
any federal rights."

A prisoner in another case claimed that the treatment he received
was inadequate. The court found that:

The prisoner cannot be the ultimate judge of what medical
treatment is necessary or proper for his case. See Ayers
v, Ciccone, 300 F. Supp. 568 ( W.D. Mo. 1968) Aff'd per
curiam 413 F.2d 1049 (8 Cir. 1969). In the absence of
factual allegations of obvious neglect or intentional mis-
treatment, the courts should place their confidence in the l
reports of reputable prison physicians that reasonable . w
medical care is being rendered .80

Perhaps the strongest statement on this topic was made by a court
81
in dicta. In Ramsey v. Ciccone, the court said:

Even though treatment is unusally painful, or .auses
unusual mental suffering, it may be administered to a
prisoner without his consent if it is recognized as
approggiate by recognized medical authority or authori-
ties.
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In contrast, the court also stated, "[T]reatment causing
unusual pain, [or] mental suffering which was not considered appropriate
by any recognized branch of the healing arts'" would constitute cruel
and unusual punishment.83

This rule somewhat lessens the requirement set down two years
earlier when the court found that an allegation of cruel and unusual
punishment would be substantiated by showing that the nature of the
treatment or medication or its administration is not sanctioned by
any ''substantial medical authority.”84 (emphasis supplied)

From this exposition of cases one could assume that prisoners have
very little to say about the medical care they receive. The apparent
unanimity of these cases is readily explainable., Although they
constitute the majority of cases in this area, all of these cases
are from two courts - the Federal District Court of the Western
District of Missouri and the Eighth Circuit Court of Appeals. The
reason for this is that the United States Medical Center for Federal
Prisoners is located in Miﬁsouri. As a result, there is little chamnce
for a diversity of opinions to occur. Second, the vast majority of
these cases (perhaps all) were brought by inmates without the help of

counsel and were inexpertly presented. Amazingly, none of these cases

cites Schloendorff or the line of cases that followed it. In addition,

the inmates may have asked for the wrong kind of relief, e.g., habeas

corpus.
Two cases we have been able to find in other jurisdictions decide

85
otherwise. In Irwin v. Arrendale, a prisoner sought to recover
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damages for battery from a prison physician for injuries received when
he was x-rayed without his consent. The court found that the rela-

tionship betwecn a physician and a patient is a consensual one, and
86

that physicians who treat without consent commit a battery. A state
may order compulsory medical examination only to protect the public
health.

The Ninth Circuit Court of Appeals also decided a case contrary
to the Eighth Circuit. A prisoner alleged that a hemorrhoidectomy

was performed on him without his consent and that he was denied necessary
87
analgesics after the operation, He claimed that he vigorously and

repeatedly opposed any operation and filed suit under the Federal Civil
88 )
Rights Act. Summary judgment was granted the defendant by the trial

court and was reversed by the appeals court which stated:

Allegations that prison medical personnel performed a major
surgical procedure upon the body of an inmate, without his
consent and over his known objections, that were not
required to preserve his life or further a compelling
interest of imprisonment or prison security, may fore-
shadow proof of conduct violative of rights under the 14th
Amendment sufficient to justify judgment under the Civil
Rights Act.

A constitutionally protected right to be secure in the
privacy of one's own body against invasion by the state
except where necessary t¢ support a compelling state
interest has been recognized. Roe v, Wade, 410 U.S.
113, 153-156 (1973).89 —

The same court in a non-medical case has found that a prisoner
has a right to be free from unprovoked assaults by agents of the state
90

while in state custody.

There can be no question that these latter cases which state a
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prisoner must consent to his own medical care provide us with the better
rule. The fact of imprisonment should not deprive a person of his
capacity to decide whether or not to consent to his own health care.

The right to privacy of one's body should be practically inviolable,

and a competent adult, whether in prison or free-living, should be

the final arbiter of what is done to his body. Fortunately, the cases
that have dealt with physically invasive behavior modification techniques

have adopted this rule.

B. Behavior Modification Cases

a1
In Mackey v. Procunier, a prisoner at Folsom State Prison in

California was transferred, with his consent, to the California Medical
Facility at Vacaville for the purpose of undergoing shock treatment.

In his complaint he alleged that a drug, succinycholine, which causes
breathing to ston, resulting in enormous fright, was administered to
him without his consent. As a result he suffers from frequent night-
mares in which he relives the experience and wakes up unable to breathe.
The sensation of fright probably cannot be overstated. The drug is
given as part of an aversive therapy program in hope of developing

an association between violent behavior and the consequences of the
drug, which causes cessation of breathing for two minutes.92 Dr.
Arthur Nugent, the chief psychiatrist at Vacaville and a supporter of

. 93
the drug, has stated it '"induces sensations of suffocation and drowning."

He is quoted as saying, "Even the toughest inmates have come to fear




and hate the drug. I don't blame them, I wouldn't have one treatment
94
myself for the world."

The court found that if the use of the drug was as alleged, it

could "raise serious constituitional questions respecting cruel and
95

unusual punishment or impermissible tinkering with the mental process,"

and sent the case back to the lower court to te tried.
96
Knecht v. Gillman ©presents a similar fact pattern, The prisoners

in this case alleged they were subjected to injections of the drug
apomorphine while imprisoned in the Iowa State Medical Facility
(I.8.M,F.). They had not consented to the use of the drug and claimed
such use without consent constituted cruel and unﬁsual punishment. The
trial court refused to issue injunctive relief and the appeals court
reversed.

The court found that apomorphine was administered as part of a
program of aversive stimuli in the treatment of inmates with behavior
problems. The drug was administered by a nurse after an inmate violated
the behavior protocol established for him, The drug was administered
for such behavior as not getting up, giving cigarettes against orders,
talking, swearing, or lying. Inmates or staff would observe these
behaviors and report any infractions to the nurse, who would give the
injection without a nurse or doctor actually observing this behavior,
and without specific authorization of the doctor,

The drug is administered by taking the prisoner to a room, which
contains only a water closet, where¢ he is given an injection. He is
exercised and starts to vomit within fifteen minutes. The vomiting lasts

from fifteen minutes to an hour. It was not clear if the initial consent
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of the inmate was ohtained but in at least a few instances no consent
was obtained. Once a consent is given, withdrawal is not permitted.

Under an Iowa statute,97 a prisoner can be transferred to the I.S.M.F.
for diagnosis, evaluation and treatment. Since the drug is clearly
not used for diagnosis or evaluation it must be used for treatment.
The court found that it is not possible to say that the use of
apomorphine is a recognized and acceptable medical practice in an
institution such as I.S.M.F."98 However, it refuses to prohibit use
of the drug on prisoners who knowingly and intelligently consent to
its use.gg

The court also found that although the use of the drug is called
treatment, without consent being obtained it is actually punishment.
"To hold otherwise would be to ignore what each of us has learned
from sad experience - that vomiting (especially in the presence of others)

1

is a painful and debilitating experience.”*oo It then went on to set
forth the safeguards that must be-observed prior to using the drug.
First, written consent must be obtained which describes the treatment
in detail. Second, consent may be revoked at any time. Third, each
apomorphine injection must be individually authorized by a doctor and
shall v authorized only upon personal observation by a member of the
professional staff.

This cvase is important in two respects. It clearly establishes
the proposition that aversive therapy can constitute punishﬁent even

though it is called treatment. In addition, it clearly states that

prisoners are capable of consenting to be subjects in experimental
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programs. The applicability of this finding is somewhat limited by
the fact that if this experiment is successful the prisoner will
directly benefit, whereas the biomedical experimentation that was
discussed earlier would not benefit the prisoner or wouyld only indi-
rectly benefit him.

101
The holding in Knecht is in accord with Wolff v. McDonnell,

a United States Supreme Court case which was decided after Knecht.

Wolff stands for the proposition that certain procedural safeguards

102
must be observed in prison disciplinary proceedings. The Wolff

standards are specifically adopted in another case challenging behavior
103
modification, Clonce v. Richardson. Clonce deals with the S.T.A.R.T.

(Special Treatment and Rehabilitative Training) program, a ''demonstration
project’ located at the Medical Center for Federal Prisoners designed

to treat "highly aggressive and assaultive inmates who are found in

any correctional institution - federal, state or local.”104 The program
uses deprivation of privileges and various status levels in an attempt

to change inmate behavior. Prisoners at the lowest level have the

fewest privileges and as they earn their way into higher levels, their
privileges increase.

The program is involuntary. Prisoners who are selected for the
program are not notified of this selection, and no hearing is held
prior to placement in the program. Inmates in the program are totally
segregated from other inmates. No prisoner in the program is permitted
to leave the unit for the purpose of attending religious services.

While at the lowest status level (orientation level) the inmate is

not allowed to possess, send or use political or educational material.
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A prisoner is only entitled to a subscription to his hometown newspaper
and a Bible of a recognized religion. As the prisoner progresses to
higher levels the material he is allowed to read increases. A prisoner's
actions are under constant surveillancs - the ratio of correctional
officers to prisoners is one to two. Commissary pfivileges are denied
at the orientation level and are increased as the inmate progresses

to higher status levels. Inmates at the orientation level are allowed
to shower and change their clothes a maximum of twice weekly. The
numbexr of showers and clothing changes increases with the prisoner's
status. Inmates at the orientation level are permitted two one-hour
recreation periods each week.

The prisoners allege that their transfer to S.T.A.R.T. without notice
and hearings denies.them due process and equal protection of law. The
respondents deny this since all inmates in the S.T.A.R.T. program were
in segregation prior to their transfer,

The court holds that a prisoner who is transferred into the S.T.A.R.T.
program, or a behavior modification program like S.T.A.R.T., 'which
involves a major change in the conditions of confinement is entitled,
at a minimum, to the type of hearing required by the Supreme Court's

105
opinion in Wolff v. McDonnell." The fact that the S.T.A.R.T.

program is labeled 'treatment' for the prisoner's benefit and not a

form of punishment is irrelevant since it involves a major change in
106

the conditions of the prisoner's confinement.

The inmates also asked the court to find that a prisoner selected

for the S.T.A.R.T. program had the right to withdraw at any time.
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Unfortunately, the court refused to considef this point as the S.T.A.R.T.
program had been terminated at the time of the action and the court
found the issue to be moot. Elsewhere in the decision there is a
puzzling statement that may indicate how the court would decide this
issue. The court states:

Forced participation in S.T.A.R.T. was obviously designed
to accomplish a modification of the participant's behavior
and his general motivation. He was forced to submit to
procedures designed to change his mental attitudes,
reactions and processes. A prisoner may not have a
constitutional right to prevent such experimentation

but procedures specifically designed and implemented

to change a man's mind and therefore his behavior in

a manner substantially different from the conditions

to which a prisoner is subjected in segregation

refleE6§ a major change in the conditions of confine-
ment. (emphasis supplied)

It is not clear whether the court means that the prisoner may not
prevent such experimentation generally, or may not prevent such experi-
mentation on him personally. If the latter is the case, then it would
appear that the prisoner could not refuse to participate. Since this
finding was not required for the court to reach its decision, and no
rationale was given for it, its importance should not be overstated.

This case does differ from Knecht and Mackey in that it does not

require the use of drugs or other painful stimuli. The effects on the
prisoner are considerably less outrageous than in the Knecht and Mzckey
cases. However, the cases are similar in that it is not the experimental
nature of the behavior modification programs that causes the courts

to regulate their use. Clonce merely states that a negative change in the
prisoner's conditions of imprisonment must be accompanied by due process

safeguards. It is not clear that informed consent would be required.
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It is highly likely that the Mackey and Procunier cases would

not have been decided differently if the use of the drugs involved
was not experimental. That is to say, if there ware substantial
evidence that such programs do change a prisoner's behavior it would
not mean that we could inject them with drugs that cause cessation in
breathing or violent vomiting without their consent. The mere efficacy
of a program should not lead to its use without the person's consent.

The final form of behavior modification to be discussed is the
most invasive - psychosurgery. Although there are no cases involving
psychosurgery conducted on prisoners, there is at least one case in
which a court permitted a person about to be tried to undergo a
lobotomy in an attempt to cure him of his criminal tendencies.lo8

The major case in this area, Kaimowitz v. Department of Mental

109
Health, involves an inmate in a state mental hospital. Louis Smith,

the inmate involved, was to undergo experimental psychosurgery in a

study which was to compare the efficacy of this procedure with the

efficacy of certain drugs in reducing violent behavior. Smith signed

a consent form and a review committee approved the procedure. Gabe

Kaimowitz, an attorney, learned of the program and along with Smith

filed suit to prohibit it. The court found that there is no '"scientific

basis" for establishing that removal or destruction of an area of the

brain would have any direct therapeutic effect in controlling aggressivity.110
1

The procedure was also found to be irre¥§§sib1e,l-l and to pose ''sub-

stantial wxisk to the research subject."

The court went on to hold that Smith, who had been involuntarily
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confinad in the institution for seventesn years, was not capable of giving

his informed consent because '"the very nature of his incarceration
113

diminishes the capacity to consent to psychosurgery."

Institutionalization tends to strip the individual of the
support which permits him to maintain his sense of self-
worth and the value of his own physical and mental integrity.
. . The privileges of an involuntarily detained patient
and the rights he exercises in the institution are within
the control of institutional authorities. . . . [S]uch
minor things as the right to have a lamp in his room, or
the right to have ground privileges to go for a picnic
with his family assumed major proportions. For 17 years
he lived completely under the control of the hospital.
nearly every important aspect of his life was decided
without an opportunity on his part to participate in

the decision-making process.

The involuntarily detained mental patient is in an
inherently coercive atmosphere even though no direct
pressure may be placed upon him. He finds himself
stripped of customary amenities and defenses. Free
movement is restricted. He becomes part of communal
living subjeff4to the control of institutional
authorities.

Aside from institutionalizaticm the court found that coercion exists
"when his very release from the institution may depend upon his cooperating
with the institutional aeuthorities and giving consent to experimental
surgery.”115 This point is buttressed by the fact that Smith riiginded
his consent to the surgery after his release from the hospital.
Whether or not the court's statements regarding the ramifications
of institutionalization are accurate is open to question. However,
at least one commentator has stated the same type of situation occurs
in prisons.117 He states that considerable pressure to acquiesce to

the wishes of their keepers occurs in prisoners. "The infantilizing,

depersonalization, helplessness, and anonymity that occur within a
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prison environment force the prisoner into a state of total depen-

dency. This is conducive to a state not unlike that found between
118
parent and child,"

The court itself undercuts its argument on the effect of institu-
tionalization by relying on the experimental nature of the procedure
for disallowing Smith®s consent. It stated that when the psychosurgical
procedure under discussion 'becomes an accepted neurosurgical procedure
and is no longer experimental . . . [an] involuntarily detained mental
patient could consent to such an operation."119 This conclusion isg
somewhat illogical in that, "The non-experimental status of this
procedure may increase the prospective patient's knowledge concerning
the risks and benefits involved, but it in no way counteracts the effects
of institutionalization on his ability to consent in a truly informed
fashion.”lzo Thus the court's apparently strong feelings on this issue
are considerably tempered. Assuming there is a psychological concept
known as institutionalization, this would suggest that prisonezs
who have been confined for lengthy periods of time should not be asked
to volunteer for either behavioral or biomedical research. It does not
mean that all research must be stopped.

From an examination of the foregoing cases, one can discérn the
attitude courts are taking toward informed consent and behavioral
research., The S.T,A.R T. program being the least invasive of all
the proposed programs of behavior modification was the least regulated

by the court. The issue of consent was skirted, but the court ruled

that certain due process protections wers required. The use of drugs
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that cause severe vomiting or fright isrmore invasive and the courts
set forth a réquirement that informed consent must be obtained.
Psychosurgery, which is the most dangerous and invasive technique, and
which is the only one that is irreversible, was prohibited by the court
by finding that a confined person could not consent to it. The courts
seem to realize that behavior modification cannot be treated as a
unitary concept. Varying behavior modification techniques have
varying risks and should be regulated accordingly. Buf“perhaps even
more important than the variety of risks is that these techniques
shock the conscience of the courts and offend their concepts of humane
treatment to differing degrees. .

However, the Mackey and Knecht cases do serve to establish one’
important point. Prisoners, protected by the proper safeguards, are
legally capable of giving their informed consent to behavioral research
even though it involves the use of procedures that cause a great deal

of pain and suffering.
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LEGISLATIVE AND REGULATORY RESPONSES

The previous discussion has analyzed the role of the common law
(judge-made law that comes about through the resolution of specific
cases) in the regulation of experimentation on prisoners. The common
law can be codified or changed by statutes passed by state or federal
legislatures, or regulations promulgated by administrative agencies
when the agencies are given such authority by legislative mandate.
Twenty-one states have legislation or regulations which permit biomedical
research and twenty-three states permit behavioral research. Eight
states have chosen to ban biomedical research, one by legislaticn.
six by regulation, and one by moratorium. Five states ban behavioral
research, one by legislation, three by regulation, and one by mora-
torium.121

The legislative and regulatory responses caver the entire spectrum,
from merely permitting experimentation as in Iowa,122 Georgia,123
and Montana,124 to those which bar the practice altogether as in

125 126 127

Illinois, Missouri, New York (which has banned participation in
pharmaceutical experimentation), Oregon128 (which has banned all
medical, psych%atric or psycho}ogical experimentation on prisoners),
Pennsylvania,1 ’ and Ve‘rmont.L50 Seveval states that discourage or ban
medical research permit research that will aid the corrections process,

131 132 133 134
such as Kentucky, New Jersey, New York, and South Carolina.

In virtually all of the states that do permit any sort of experi-

mentation, the requirement that informed consent must be obtained is

explicitly set forth. In these states an implicit finding must have



e

been made that prisoners are capable of giving informed consent
even though they are incarcerated. This is specifically found to be the
case by the North Carelina Attorney General.135 Arizona law simply
states that the consent of the superintendent and prisun physician
must be obtained, that the prison physician or the investigator must
disclose the dangers of participation, and that the prisoner must consent
in writing.136 On the other hand, other states have very detailed
requirements regarding informed consent., California has a statute
that bans the use of "organic therapy" (shock therapy; the use of drugs,
electric shocks or infliction of physical pain used in a program of
aversive, classical or operant conditioning; and psychosurgery, which
is also regulated by a separate statute)137 without the consent of the
inmate.lSS In order to obtain informed consent the physician must
explain: (1) The nature and seriousness of the illness; (2) The
nature of the proposed therapy and its duration; (3) The likelihood
of improvement or deterioration without the administration of the
proposed organic therapy; (4) The likelihood and degree of improvement,
remission or cure resulting from the therapy, and the extent of changes
in and intrusion upon the person's personality and patterns of thought;
(5) The likelihood, nature and duration of side effects; (6) The
uncertainty of benefits or hazards because of the lack of sufficient
data; (7) Reasonable alternatives to the treatment; and (8) Whether
or not the treatment is considered1egperimental.

13

Massachusetts proposed policy requires the prisoner to sign

a consent form which explains: (1) The nature, duration and purpose
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of the investigation; (2) The method by which the investigation is
conducted; (3) All inconveniences, hazards, discomforts and risks
reasonably to be expected; (4) The effects on the subject's health;

(5) A description of the benefits; {6) A disclosure of alterrative
procedures; (7) An offer to answer any questions; and (8) An instruction
that the subject is free to withdraw at any time without affecting the
conditions of his confinement. The subject must be given a copy of

the form twenty-four hours prior to the time it is to be signed.

The issue of reward for participation in research is dealt with
in a variety of ways. In North Carolina an attorney general's opinion
states that the Department of Corrections should make no promise of
pecuniary award, sentence commutation or any other kind of reward, or

140
else coercion is intimated to the inmate. In Virginia incentives

are discouraged but if approved, the state has set up a rate schedule.141
For oral medication an inmate receives 25 cents per dose with a maximum
of $1.00 per day, $1.00 per injection with a $2.00 per day maximum,
$1.50 for a stomach intubation, and 10 cents per urine collec:tion.142
Connecticut also sets forth a fee schedule in its regulations.
For studies in excess of seven days the prisoner must be paid a minimum
of $25.00 and a maximum of $75.00. The specific fee is set by the
Research Advisory Committee which reviews all protocols. For an initial
blood drawing the prisoner is paid $10.00, for a spinal puncture he is
paid $15.00, for urine and fecal sanples - $1.00 each, for a unit
(500 cc) of blood for research purposes - $20.00, etc.143 Fifty

percent of the total amount of all nmoney paid to inmates in any one
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research project must be paid to the prison welfare fund. A direct
charge of twelve percent of the total payment to prisoners is paid to
the state, as well as an indirect charge of six percent. Michigan has
a general statement on compensation which states that compensation may
be proportionate to the discomfort or inconvenience involved, but
not to the risk invelved. The inducement cannot be so great that it
would coerce an inmate to accept a risk beyond that which he would
otherwise willingly incur. No promise concerning a recommendztion to
the Parole Board or prison administration maf be made.144

Tennessee law requires payment to prisoners to be commensurate
with payment for the same services to non-inmates, '"taking into con-
sideration the special conditions of inmates."145

A number of states require the prisoners to sign a waiver, releasing
the state from any liability for adverse'results.146 It can be said
without question that requiring the inmate to waive his rights against
the state is poor policy since it reduces the state's incentive to
protect the inmate.

State regulation in this area runs from excellent to non-existent,
There is certainly no uniformity, which indicates the present state
of the art in this area. However, a large number of dates do permit
prisoners to give informed consent to experimentation.

The federal government through the Department of the Army and the
Department of Health, Education and Welfare has promulgated regu-
lations concerning the use of prisoners as research subjects. The

147
Army absolutely prohibits the use of prisoners of war under any circumstamnces.
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Use of prisoners who are not prisoners of war is prohibited:
Unless it has first been determined that there will be
no undue inducements to such participation, taking into
account such factors as whether the earnings, living
conditions, medical care, quality of food, and other
amenities offered to participants in the study are sig-
nificantly greater than those available to non-participating
prisoners.1 8
A prisoner being held in pre-trial confinement may not be used
as a subject unless the purpose of the experiment is to diagnose,
treat or prevent a condition from which he is suffering, or it is to
study the effect of confinement upon the prisoner, and involves no risk
149 :
to him. Finally, a senior medical officer from the U.S. Army Medical

Research and Development Command Headquarters and a member of the legal

staff must conduct a site visit at the prison in which the research
150
is to be conducted.

Detailed consent standards are set forth (apparently derived from
proposed H.E.W. regulations) including a fair explanation of the
procedures to be followed, a description of risks and discomforts, a
description of benefits, disclosure of alternative procedures to be
followed, an offer to answer inquiries, and an instruction that the
prisoner is free to withdraw from participation at any time without

151
prejudice to him, The use of any evculpatory language is prohibited

152
and consent must be in writing except in exceptional circumstances.
The Department of Health, Education, and Welfare has proposed
two sgcs of regulations which include guidelines for obtaining informed

consent from prisoners. In the first set of proposed regulations, which

were formally referred to as '"a draft working document," the Organi-
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zational Review Committee was required to certify, (1) that there
will be no undue inducements to participation by prisoners as sybjects
in the activity, taking into account, among other factors, the sources
of'earnings generally available to the prisoners as compared with those
offered to participants in the activity . . . and (4) that no prisoner
will be offered any reduction in sentence or parcle for participation
in such activity which is not comparable to that offered for other
activities at the facility not of a research, development demonstration
or similar nature.”153 The Organizational Review Committee also sets
rates of remuneration in accordance with the duration, discomfort and/or
risk of the activity, but not in excess of that generally available
to the inmates.154 No person confined pending arraignment, trial ow
sentencing may participate in research.155 If a prisoner must withdraw
for medical reasons, prior to the completion of the study, the Protection .
Committee will determine how much he is to be paid for'such participation.15
Prisons in which participation of inmates in experimentation is to
occur must be accredited by H.E.W.157

When the second draft of the regulations was published several
changes were made. In determining the absence of undue inducements
the Organizational Review Commitee, in addition to taking into account
the earnings of the prisoners, must also take into account whether
such factors as the living conditions, medical care, quality of food
and amenifégs would be better than those generally available to the

prisoner. Although this broadens the Organizational Review Committee's

authority to determine the presence of unfair inducements, it was done
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at the price of removing the Department's authority to accredit insti-
tutions.159 The proposal to accredit institutions was criticized by

a number of people 'principally because of the jursidictional problems
inherent in &4ny attempt to impose a Federal regulatory requirement on

an autonomous state facility."lso In light of the remaining regulations
that control the conduct of experimentation at these autonomous state
facilities, this objection seems rather anomalous. As discussed

earlier in this paper, existing conditions in a prison may act to coerce
a prisoner to volunteer as 2 research subject. To assure that such
conditions do not exist, inspection of these institutions should be
required. An inherent conflict of interest exists when those respon-
sible for prison conditions must decide whether or not those conditions
are so poor as to coerce inmates into volunteering as subjects in
experimental programs. By setting up accreditation standards for prison
research, H.E.W. would not take control of the prisons. It would merely
refuse to fund research that was proposed to be conducted in those
prisons which do not meet certain standaxds.

The second draft does not include a section prohibiting a reduction
in sentence or granting of parole as a result of participation in
research. Because of the inherently coercive nature of such a reduction
in sentence or offer of parole, this practice should not be allowed.

In the second draft, rates of remuneration are not based on dis-
comfort or risk, but only on the duration of the activity. However,
remuneration still must not exceed that paid for other employment, and
if the prisoner must Qithdraw for medical reasons, he must not lose any

161
anticipated remuneration.
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The elements of informed consent in the regulations that H.E.W.

has actually adopted are identical to the Army regulations set out
162

above.

As in the case of a number of states, the federal regulatory
scheme accepts the notion that prisoners can consent to be subjects

of experimentation as long as adequate safeguards are provided.
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SUMMARY AND CONCLUSION

In this paper we have tried to set forth the barriers that might
exist which would render a prisoner incapable of voluntarily consenting
to biomedical and behavioral research. We have discussed the conditions
that exist in prisons that might coerce or unduly influence the prisoner
to participate in experiments against his will. We have also discussed
the role of monetary incentives and the problem of promising prisoners
early release in exchange for their participation in research. The following
summarizes the discussion:

1) If a prisoner volunteers to be a research subject because conditions
in the prison are abysmal, and the only way he can obtain minimaily
decent living conditions is to participate in research, then his parti-
cipation cannot be deemed to be voluntary. For this reason we would urge
the Department of Health, Education, and Welfare to reconsider its
intention to accredit prisons to ensure thét these conditions do not
exist. Only an independent agency with no stake in either the prison
conditions or the proposed research can perform this task in an objective
manner.

2)  As far as rewards for participation are concerned, we have estab-
lished that these too can be coercive. If a prisoner must earn money

to maintain his health and personal hygiene, or to obtain a minimally
decent standard of living, and this money can only be earned by
participating in research, then the payment of such money would con-
stitute duress. However, where remmeration serves merely as 4 reward

for participation in research, it would not be coercive if the reward
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were not so great as to cause a person to incur great personal risks
that he would not otherwise take.

3) A prisoner should never be offered parole or a reduction in
sentence for his participation in research as this would be inherently
coercive, If a judge, when sentenciné a person convicted of a crime,
said, "I will sentence you to three years in prison if you do not wish
to volunteer as a research subject, but only to two years in prison
if you do volunteer,' we could all agree that the prisoner in '"volun-
teering' would be acting under duress. An offer of parole or sentencs
reduction would, in effect, produce a similar situation. We should
not adopt the practice of incarcerating individuals for purposes of
punishment or rehabilitation and then ask them to trade the use of
their bodies in return for their freedom.

4) Not only should an offer of parole or sentence reduction be pro-

hibited, but any action that may lead the prisoner to believe that such

was the case must be guarded against. For this reason guards, wardens,

and all other correctional personnel should not be permitted to ask

prisoners if they wish to participate in research. As such individuals-

are in a “'confidential relationship" with the priscners, i.e., in a

position of control over them, such a request stands too great a chance

of unduly influencing the prisoner's decisions.

5) The importance of the availability of an independent counselor
to whom the prisoner can turn for advice cannot be overstated. As we
saw in the undue influence case, the coerced confession case, and the

coerced guilty plea case, the courts have given great weight to the
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protective role of independent counselors. This role can be played by
the protection or consent committees required in the proposed federal
regulations, or by a physician, lawyer or other independent person

of the prisoner's choice,

6) The bodily and mental integrity of the prisoner should never be

violated without his consent, as was held in the Mackey and Knecht

cases. The prisoner must receive a fair explanation of the procedures

to be followed, a description of risks and discomforts, a description

of benefits, disclosure of alternative procedures that might be available,
an offer to answer inquiries, and an instruction that he may withdraw
from participation at any time without prejudice to him. The consent
form should be given to him at least twenty-four hours prior to its
signing, and the prisoner should receive a copy of it after it is signed.
The prisoner should not be asked to waive his rights againét anyone

or any entity which might be liable for injuries that he may sustain.
Prisons in states that have such a requirement should not be accredited

for the purpose of conducting research.

This paper does not discuss the numerous policy considerations
that surround the prison research controversy. We do not discuss the
ethical issues of using persons whom society has incarcerated as
research subjects, or problems of the subsidization of drug>companies
who pay prisoners less than they would have to pay free-living individuals
to participate in similar projects, or the problem of placing the

burden of medical research on a very small segment of the population
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