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INTRODUCTION

This volume constitutes the report of the Supreme Court Advisory
Committee on the ABA Standards for Criminal Justice appointed by the
late Chief Justice Daniel F. Wolcott in March, 1973, under the chmrman-
ship of H. Albert Young, Esquire, of Wllmmgton Delaware.

Followmg the death of Chief Justice Wolcott, the Committee has
received ongoing inspiration and guidance from Chlef Justice Daniel L.
Herrmann,

The Committee members are Delaware lawyers and judges who brought
to bear to this undertaking their collective years of experience, their profes-
sional competency, and expertise as either defense counsel, prosecutors, or
judges, withour compensation,

The members of the Committee are:

H. Albert Young, Chajrman
John M. Bader, Esquire

Sidney Balick, Esquire

Victor F, Battaglia, Esquire
Michael N. Castle, Esquire
Honerable Arthur F. DiSabatino
Honorable Carl Goldstein
Honorable William C. Gordon
Jerome Q. Herlihy, Esquire
David M. Lukoff, Esquire
Richard Allen Paul, Esquire
William Poole, Esquire

J. P. James, Esquire

Nicholas H, Rodriguez, Esquire
Bruce M, Stargatt, Esquire
Honorable Claud L. Tease
Robert W. Tunnell, Esquire

E. Norman Veasey, Esquire
Honorable Joseph T. Walsh

The Committee was ably assisted by its Reporter, Frank B. Baldwin,
111, Esquire, of Philadelphia, who had previously served Delaware as a Re-
porter to the Governor’s Committee for Revision of the Criminal Law and
by student legal research assistants from the University of Pennsylvania
Law School and the Villanova University School of Law.

The need for reform in the field of criminal law caused the American
Bar Association to accept the challenge of preparing criminal justice stand-
ards relating to the proper method of handling a criminal case. The Stand:
ards were prepared for use in fifty states and in the Federal courts, The



objectives of the Standards are to promote effective law enforcement, to in-
sure adequate protection of the public and to safequard and amplify the con-
stitutional rights of those accused of the commission of crimes.

Eighteen Standards have been prepared which provide guidance at each
stage of a criminal proceeding. The Standards cover the spectrum from the
pelice function to post-conviction remedies. They were prepared and su-
pervised by many of this country’s leading professors, lawyers and judges.
Chief Judge Edward Lumbard of the Second Circuit accepted the respon-
sibility of overseeing the entire project which was later assumed by Judge
Warren E. Burger and, thereafter, by Judge William Jameson, former Presi-
dent of the American Bar Association and Senior Judge for the United
States District Court of Montana,

The oufsfanding leadership and dedication of Justice Tom Clik for
the nationwide implementation of the Standards has been an inspiration for

_all who have undertaken this monumental task in the several states,

Since their promulgation, the Standards have been widely cited in the
opinions of trial and appellate courts throughout the United States, including
Delaware, Shepard’s Citations, Inc. plans to provide citator service for the
Standards and West Publishing Company has integrated the Standards into
its key number classification,

The Standards set forth principles and guidelines, not a ready-made
superstructure to be imposed upon existing criminal practice. Implementa-
tion of acceptable Standards in Delaware will undoubtedly require amend-
ment aiid revision of our Constitution, statutes, rules of court and practices.
The first step toward implementation is to compare the principles and guide-
lines set fo.*h-in the Standards with the provisions of the existing Delaware
Constitutioi, , «-3tutes, rules of court and practices.

The Committee’s principal purpose was the compilation and publica-
tion of these comparative analyses which point out where the existing Dela-
ware Constitution, statutes, rules of court and practices are in accord with
each of the Standards and where they deviate,

Each Standard approved by the American Bar Association is set forth
in bold face type herein, followed by a comparative analysis of the Standard
with the present Delaware constitution, laws, court rules and practices. In
some instances, the Committee has also included a commentary.

As the Committee progressed in its deliberations, a secondary purpose
emerged. In some instances where the Delaware Constitution, statutes, rules
of court and practices have been determined not to be in accord with the
Standards, recommendations have been made to take further steps to make
Delaware conform with the Standard or, in other cases, to specifically reject
the Standard. Such recommendations should be viewed as highly tentative
and not expressing the personal view of many members of the Committee.




The Committee recognizes that considerable further study must be given to
the question of revising the current Constitution, statutes, rules of court
and practices and that such study must consider, among other things, the
revised Federal Rules of Criminal Procedure and the newly adopted Uniform
Rules of Criminal Procedure, Undoubtedly, in many cases further study will
result in rejection of the Commitiee’s tentative recommendations and in
other instances, will underscore the Committee’s position.

The comparative analyses and commentary were prepared in the first
instances by Mr, Baldwin, subsequently revised after consultation with an
individual committee member assigned to the particular Standard, reviewed
by a subcommittee at a working session, again revised and submitted to the
entire Commiittee sitting in a plenary session and, again, revised to incor-
norate suggestions by Commitice members. Each comparative analysis and
commentary in this report has been submitted to and approved by a majority
of the Committee members; they do not reflect the opinion of each member
of the Committee but rather a consensus of the whole,

At a minimum, this report will be a handbook for practitioners of the
criminal law, both among the bench and among ihe bar. It is hoped that this
report will stimulate the interest of these persoms with ongoing responsi-
bility for the application of the Standards in improving the effectiveness,
efficiency and fairness of the administration of criminal justice,

It is hoped that the Standards and this report embody the best thought
of those prosecutors, defense counsel, and judges who have devoted their
labor of this task. But it hardly needs to be stated that the Standards must
receive continuing scrutiny and elaboration. In the last analysis, the Standards
will stand or fall on their clarity, consistency and appeal to the good sense
of those who must implement them, They should be considered and applied
with the awareness that they are a distillation of the hard experience of a
host of seasonied practitioners, rather that abstract philosophical speculation,

In a legal sense tomorrow’s law in the field of criminal law should be
hinged to the Standards, Much more needs to be done but the Committee
believes this report is a helpful first step.

The funds required for the preparation and publication of this report
were furnished, as for other States, by the Law Enforcement Assistance
Administration and the American Bar Association, Appreciation is hereby
expressed for that financial assistance.

I want to thank each member of the Committee, and my Associate,
Ricahrd A. Levine, who entertained divergent views and who were not ali of
the same mind, for their patience and understanding and their time-consum-
ing effort in helping to bring to fruition this important task.

H. ALBERT YOUNG,
Chairman







PART | — INVESTIGATIONS AND
PROCEEDINGS BEFORE TRIAL

CHAPTER 1

ELECTRONIC SURVEILLANCE
PARTI. GENERAL PRINCIPLES

1.1 Obijectives; prohibition; exception.

(2) Objectives; privacy, justice. The objectives of standards relating
to the use of electronic surveillance techiniques should be the maintenance of
privacy and the promotion of justice.

(b) Prohibition; public; private. Except as otherwise expressly per-
mitted, the use of electronic surveillance techniques for the overhearing or
recording of wire or oral communications uttered in private without the
consent of one of the parties should be expressly prohibited. Subject to
limitations of constitutional power and considerations of federalstate
comity, the prohibition should be enforced with appropriate criminal, civil,
and evidentiary sanctions.

(c) Exception; public. Subject to strict statutory limitations con-
forming to constitutional requirements, the Attorney General of the United
States, or the principal prosecuting attorney of a state or local government,
or law enforcement attorneys or officers acting under his direction should be
permitted to use electronic surveillance techniques for the overhearing or
recording of wire or oral communications uttered in private without the
consent of a party only in investigations of the kinds of criminal activity
referred to in sections 3.1 and 5.5 of these standards, The limitations shounld
be enforced through appropriate administrative and judicial processes.

COMMENT

Violations of privacy, including electronic surveillance, are prohibited
by 11 Del. C. §1335, but this prohibition does not extend to peace officers
who conduct eléctronic surveillance in accordance with §1336 (relating to
judicially supervised surveﬂlance) Delaware law is thus in accord with the
Standard.

PART 1. SANCTIONS

2.1 Criminal sanctions.

(a) Penalty, Except as otherwise permitted under these standards,
conduct as specified i this section relating {o the use of a mechanical,
electronic or any other device for overhearing or recording of wire or oral
communications uttered in private without the consent of a party should
be made criminal or reguiated. ‘

(b) Scope; overhearing; recordmg, use; disclosure; devices. The
legislation should include:




(i) prohibition of the intentional overhearing or recording of such
communications by means of such a device;

(ii)  prohibition of the intentional use or disclosure of such communi-
cations so overheard or recorded or evidence derived therefrom;

(iii) prohibition of the intentional unauthorized use or disclosure of
such communications otherwise lawfully so overheard or recorded or evi-
dence derived therefrom;

~{iv) regulation, backed by criminal sanctions, of the possession, sale,
distribution, advertisement or manufacture of a device the design or dis-
guise of which makes it primarily useful for the surreptitious overhearing or
recording of such communications;

(v) prohibition of the intentional promotion, whether by adver-
tising or otherwise, of any device for unlawfu! use in overhearing or recording
such communications; and

(vi) a provision for the confiscation of any overhearing or recording
device possesed, used, sold, distributed or manufactured in violation of the
prohibition or regulation.

(c) Enforcement; immunity. The prohibition, where necessary,
should carry with it provision for the granting of immunity from prosecu-
tion in the investigation of violations of it.

DELAWARE LAW

11 Del, C. §1136(b) prohibits the willful interception of wire or oral
communications, It also penalizes disclosure or use of the contents of any
wire or oral communication by a person who is aware that such information
was obtained through unlawful interception. This offense is a felory. Felony
penalties are also provided in 11 Del, C. §1336(d) for possession, sale distri-
bution, manufacture, assembly or advertising of a device primarily useful for
surreptitious interception of wire or oral communications, and §1336(f)
provides for the seizure as a nuisance of any such device. On the other hand,
telephone conversations overheard by the police while answering a telephone
located in a suspected gambling establishment are admissible as evidence.
11 Del, C. §1336(b). There is no specific provision granting immunity from
prosecution for acts done in the course of investigating violations of the
wiretapping statute, but a general immunity statute, 11 Del. C. §3506, is
avaifable in all cases. '

COMMENT

Delaware law is in accord with the Standard. Consideration should be
given as to whether a specific immunity provision is needed.
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STANDARD

2.2 Civil sanctions.

(a) Cause of action. Except as otherwise expressly permitted, the use

of electronic surveillance techniques for the overhearing or recording of wire .

or oral communications utfzred in private without the consent of a party or
the use or disclosure of such communications or evidence derived therefrom,
knowing or having reason to know that suich communication or evidence was
so obtained, should give rise to a civil cause of action against any person or
governmental agency who so overhears, records, or discloses or uses such
communications or evidence derived therefrom, or procures or anthorizes
another to do so.

(b) Defense, court order. Good faith reliance on a court order oz
other legislative authorization should constitute a complete defense to civil
recovery.

DELAWARE LAW

11 Del. C. §1336(w) provides:

Any person whose wire or oral communication is intercepted,
disclosed or used in violation of this section shall have a civil cause of
action against any person who intercepts, discloses or uses or procures
any other person to intercept, disclose or use, such communication,
and shall be entitled to recover from any such person:

(1) Actual damages, but not less than liquidated damag?;s.
computed at the rate of $100 a day for each day of violation, or $1000,
whichever is higher;

(2) Punitive damages; and
(3) A reasonable attorney’s fee and other litigation costs
reasonably incurred.

A good-faith reliance on a court order authorizing the intercep-
tion shall constitute a complete defense to a civil or criminal action
brought under this section or to administrative proceedings brought
against a law-enforcement officer.

COMMENT

f Delaware law: is substantially in accord with the Standard. Under
§1336(w), reliance on a court order is a complete defense to a criminal

prosecution or civil action, while the Standard allows reliance on a court .

order to be a complete defense to a civil action only. Delaware seems more
desirable in this area.

3.




STANDARD

2.3 Evidentiary sanctions.

(a) Suppression, Except as otherwise expressly permitted under
these standards, no wire ot oral communication uttered in private and over-
heard or recorded without the consent of a party, or evidence derived there-
from, should be received in evidence in any trial, hearing or proceeding in
or before any court, grand jury, department, officer, agency, regulatory
body or other authority.

(b) Pre-use notice in criminal cases, The standards set forth in ABA
Standards relating to discovery, and procedure before trial sheuald apply to
disclosure by the prosecution in a criminal case of information relating to
use of electronic surveillance techniques and to evidence derived therefrom,

(¢) Motion to suppress; time, appealability. Any party aggrieved by
the overhearing, recording, use or disclosure of such communications or
evidence derived therefrom so overheard, recorded, used or disclosed other-
wise than as expressly permitted should be permitted to move to suppress
such communications or evidence derived therfrom. The motion should
be made prior to the trial, hearing or other proceeding unless there was no
opportunity to make the motion or the party was unaware of the grounds
on which the motion could be made. Where such a motion is made and
granted, prior to the attaching of jeopardy during the course of a criminal
prosecution, the prosecutor, where necessary, should be afforded a right of
appeal provided that the appeal is not taken for the purpose of delay and is
diligently prosecuted.

DELAWARE LAW
11 Del. C. §1336(t) provides:

Any aggrieved person in any trial, hearing, or proceeding in or
before any court or other authority of this State or political subdivision
thereof may move to suppress the contents of any intercepted wire or
oral communication, or evidence derived therefrom, on the grounds
that:

(1) The communication was unlawfully intercepted;
(2) The order of authorization is insufficient on ite face;

(3) The interception was not made in conformity with the
order of authorization.

The motion shall be made at least 10 days before the trial,
hearing or proceeding unless there was no opportunity to make the
motion or the moving party was not aware of the grounds for the
motion. The court, upon the filing of such motion by the aggrieved



person, may in its discretion make available to the aggreived person or
his counsel for inspection such portions of the intercepted communi-
cation, or evidence derived therefrom, as the court determines to be'in
the interests of justice. If the motion is granted, the contents of the
intercepted wire or oral commmunication, or evidence derived therefrom,
shall not be received in evidence in the trial, hearing or proceeding,
and shall be treated as having been obtained in violation of this section.

In addition to any other right to appeal, the State shall have the
right to appeal from an order granting a motion to suppress if the
official to whom the order authorizing the intercept was granted shall
certify to the court that the appeal is not taken for purposes of delay.
The appeal shall be taken within the time specified hy.the rules of
court and shall be diligently prosecuted.

11 Del. C. §1336(s) provides:

The contents of any wire or oral communication intercepted in
accordance with the provisions of this section, or evidence derived
therfrom, shall not be disclosed in any tirial, hearing or proceeding
before any court of this State unless not less than 10 days before the
trial, hearing or proceeding the parties to the action have been served
with a copy of the order and accompanying application under which
the interception was authorized. This 10 day period may be waived
by the judge if he finds that it was not possible to furnish the party
with the above information 10 days before the trial, hearing or pro-
ceeding, and that the party will not be prejudiced by the failure to
make the service.

COMMENT

While both the Standard and present Delaware law agree on the sup-
pression of unlawfully intercepted material, Delaware law is not in accord
with the Standard with respect to the pretrial availability of material inter-
cepted in accordance with the statute. The Standard would make such ma-
terial available on a basis consistent with other pretrial disclosure (see Com-
parative Study on Discovery and Procedure Before Trial), whereas Delaware

makes it available ouly if required in the “interests of justice’ as determined

by the court in each case, and then only in connection with a motion to
suppress. Delaware does provide for delivery to the defense of the court
order and the application under which the interception was authorized, but
this does not amount to a disclosure of the contents of the intercepted com-
munication, »

The Committee recommends amendment of Superior Court Criminal

‘Rule 16 to provide for routine disclosure of intercepted materials in advance

of trial, on the same basis as other material is subject to routine pretrial

-5




disclosure. The Committee recognizes, however, that there may be occasions
in which judicial safeguards will be required to preserve the identity of con-
fidential sources of information.

PARTIII. NATIONAL SECURITY

3.1 Counter intelligence; supervision,

The use of electronic surveillance techniques by appropriate federal
officers for the overhearing or recording of wire or oral communications to
protect the nation from attack by or other hostile acts of a foreign power or
to protect military or other national security information against foreign in-
telligence activities should be permitted subject to appropriate Presidential
and Congressional standards and supervision,

COMMENT

Delaware law contains no provisions on the subject matter of Standard
3.1, nor does there appear to be any need for such provisions. Such matters
are more appropriately regulated by federal statute.

STANDARD

3.2 Use; disclosure.

Such communications so overheard or recorded, or evidence derived

therefrom, should be received in evidence in any federal or state trial, hearing -

or proceeding in or before any federal or state court, grand jury, department,
officer, agency, regulatory body or other authority where the overhearing
or recording was reasonable. Other use or disclosure of such communciations
or evidence derived therefrom should be limited to the use or disciosure
necessary to achieve the purpose of the overhearing or recording or on a
showing of good cause before a judicial officer.

COMMENT

Delaware law. makes no specific provision for the matters covered by
the Standard. Consideration should be given to whether a rule of court is
needed in this area.

PART IV. OVERHEARING OR RECORDING WITH CONSENT

4.1 Overhearing ot recording.

The surreptitious overhearing or recording of a wire or oral communi-
cation with the consent of, or by one of the parties to the communication
should be permitted, unless such communication is overheard or recorded for




the purpose of committing a crime or other unlawful harm.
DELAWARE LAW

11Del. C. 51336{(c) provides:

It shall not be unlawful under this section for:

1

(2) A person acting under color of law to intercept a wire or
oral communication, where such person is a party to the communica-
tion or one of the parties to the communication has given prior consent
to such interception unless such communciation is intercepted for the
purpose of committing any criminal or tortious act in violation of the

Constitution or laws of the United States or of this State or for the
purpose of committing any other injurious act.

11 Del. C. §1335 also prohibits violations of privacy by elec-
tronic surveillance.
COMMENT
Delaware law complies with the Standard.

STANDARD

4.2 Authenticity.

When law enforcement officers engage in a recording practice permitted
under section 4.1, they should employ devices and techniques which will
insure that the recording will be insofar as practicable, complete, accurate
and intelligible. Administrative procedures should be followed under the
supervision of the principal prosecuting attorney similar to those set forth in
sections 5.13,5.14 and 5.18.

DELAWARE LAW

11 Del. C. §1336(m) (1) provides in part:

The contents of any wire or oral communication intercepted in
accordance with this section shall, if practicable, be recorded by tape;
wire or other comparable method. The recording shall be done in such
a way as will protect it from editing or other alteration.

COMMENT

Delaware law is substéﬁtially in accord with Standard.




PART V. OVERHEARING OR RECORDING WITHOUT CONSENT

5.1 Overhearing or recording; judicial order; authorized application.

The use of electronic surveillance techniques by law enforcement of-
ficers for the overhearing or recording of wire or oral communications uttered
in private without the consent of a party should be permitted upon a judicial
order of the highest court of general trial jurisdiction based on an application
in compliance with section 5.3 and authorized by the appropriate prosecuting
officer, as described in section 1.3(c).

DELAWARE LAW

11 Del. C. §1336(g) permits an application by the Attorney General
“to a judge designated to receive the same for an order” approving the
interception of a wire or oral comrunication. Applications of this type are
within the jurisdiction of the superior court.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

5.2 Emergency situation.

The use of such techniques to so overhear or record such communica-
tions without a judicial order should be permitted where the law enforcement
officer, specially designated by the appropriate prosecuting officer, as des-
cribed in section 1.1(c):

(i) is confronted with an emergency situation which requires such
an overhearing or recording to be made within such time that it is not practic-
able to make an application and the emergency situation exists with respect

to conspiratorial activities threatening the national security interest or to’

conspiratorial activities characteristic of erganized crime;

(i) determines that there are grounds consistent with these stand-
ards upon which an order could be obtained authorizing such an overhearing;
and ;

(iii) makes an applicatior setting out the facts constitutiny the emexr-
gency for an order of approval of the overhearing to a judicial officer within
a reasonable period of time but not more than forty-eight hours after the
overhearing has occurred or has begun to ozcur.

Where an application for approval is denied, all overheard or recorded
communications should be treated as provided in 2.3(a) and an inventory

8-
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filed as provided in 5.15. The denial of an order of approval shouid be made
appealable, '

DELAWARE LAW

11 Del. C. §1336(]) provides:

Whenever, upon informal application by an authorized applicant, any
Judge of the Superior Court determines there are grounds upon which an or-
der could be issued pursuant to this section and- that an emergency situation
exists with respect to the investigation of conspiratorial activities of orga-
nized crime, related to an offense designated in subsection (g) of this section,
dictating authorization for immediate interception of wire or oral communi-
cation before an application for an order could with due diligence be sub-
mitted to him and acted upon, the Judge may grant written approval for
such interception without an order, conditioned upon the filing with him,
within 48 hours thegeafter, of an application for an order which, if granted,
shall recite the written approval and be retroactive to the time of such written
apprival. Such interception shall immediately terminate when the communi-
cation sought is obtained or when the application for an order is denied. In
the event no application for an order is made, the content of any wire or
oral communication intercepted shall be treated as having been obtained in
violation of this section.

In the event no application is made or an application made pursuant
to this section is denied, the Court shall require the wire, tape or other re-
cording of the intercepted communication to be delivered to, and sealed by,
the Court and such evidence shall be retained by the Court in accordance
with subsection (m) and the same shall not be used or disclosed in any
legal proceeding except in a civil action brought by an aggrieved person
pursuant to subsection {w) or a otherwise authorized by court-order. Failure
to effect delivery of any such wire, tape or other recording shall be punish-
able as contempt by the Court directing such delivery. Evidence of written
authorization to intercept an oral or wire communication shail be a defense
to any charge against the investigating or law-enforcement offjcer for engag-
ing in unlawful interception.

COMMENT

The Standard is more liberal than Delaware law in permitting emer-
gency surveillance, Delaware law prohibits all such emergency surveillance
unless it relates to organized crime, and even then, there must be prior,
though informal, judicial approval. The Standard permits a law officer to con-
duct electronic- surveillance without any prior judicial authorization at all,
provided an emergency situation exists and the other delineated safeguards

are met. Delaware law provides penalties where no subsequent application is



made at all and the Standard is silent on this issue.

The Committee favors retention of present Delaware law.
STANDARD

5.3 Application; form; contents; additional facts.

An application for an order authorizing or approving the use of such
techniques for the overhearing or recording of such communications should
be made in writing upon an oath or affirmation and contain the following
- information:

(i) the identity of the prosecuting officer authorizing the appli-
cation;

(ii) the identity of the law enforcement officer making the appli-
cation;

(iii) The identity of the person, if known, whose communications
are to be or were overheard or recorded;

(iv) -a specification of the particular offense which is or was under
investigation;

(v) a particular description of the type of communications sought
to be or which were overheard or recorded;

(vi) a particular description and the location of the facilities, if any,
over which or the place where the communications are to be or were over-
heard or recorded;

(vii) the expected or actual period of time of the overhearing or re-
cording, and if the nature of the investigation is such that the authorization
should not automatically terminate when the described type of communi-
cation has been first obtained, a particular duscription of facts establishing
probable cause to believe that additional communications of the same type
will occur thereafter;

(viii) a complete statement of the facts relied upon by the applicant
warranting the issuance of an order of authorization or approval; and

(ix) a recitation of all facts concerning previous applications or
overhearing or recording, known to the individuals authorizing and making
the application, made in reference to the person whose communications
are to be or were overheard or recorded and the facilities over which or
the place where such conununications are to be or were so overheard or
recorded, including, where the application is for the extension of an order,
a statement setting forth the results thus far obtained from the overhearing
or recording or a reasonable explanation of the failure to obtain such results.

The judicial officer to whom the application is submitted should be

-10-




permitted to require the applicant to furnish additional facts under oath or
affirmation, which should be duly recorded.

DELAWARE LAW

11 Del. C. §1336(h) provides:

Each application for an order authorizing or approving the
interception of a wire or oral communication shall be made in writing
upon oath or affirmation and shall state:

(1) 'The authority of the applicant to make such application;

(2) The identity of the investigative or law enforcement officers
or agency for whom the authority to intercept a wire or oral communi-
cation is sought and the identity of whoever authorized the application;

(3) A particular statement of the facts relied upon by the
applicant, including:

a.  The identity of the particular person, if known,
commiting the offense and whose communications are to be inter-
cepted;

b.  The details as to the particular offense that has been,
is being, or is about to be committed;

¢.  The particular type of communication to be inter-
cepted;
d.  The nature and location of the particular wire com-
. munication facilities involved or the particular place where the oral
communication is to be intercepted;

e. A statement of the period of time for which the
interception is required to be maintained, and if the character of the
investigation is such that the authorization for interception should
not aut - jatically terminate when the described type of communication
has been first obtained, a particular statement of facts establishing
probable cause to believe that addtional communications of the same
type will occur thereafter;

f. A full and complete statement as to whether or not
other normal investigative procedures have been tried and have failed
or reasonably appear to be unlikely to succeed if tried or to be too
dangerous to employ;

(4) - Where the application is for the renewal or extension of
an order, a particular statement of facts showing the results thus far
obtained from the interception or a reasonable explanation of the
failure to obtain such results;

-11-




(5) A statement of all previous applications, known to the
individual authorizing and to the individual making the application,
made to any court for authorization to intercept a wire or oral com-
munication involving any of the same facilities or places specified in the
application or involving amy person whose communication is to be
intercepted, and the action taken by the Court on each such appli-
cation; and

(6) Such additional testimony or documentary evidence in
support of the application as the Judge may require,

COMMENT
Delaware law is in accord with the Standard.
STANDARD

54 Probable cause; kinds of showings.

The statements of facts relied vpon and submitted by the applicant
should establish probable cause for belief that:

{i) (A)where the applicant expects or expected an extended period of
overhearing or recording, the person is presently or was then engaged over
a period of time in the commission of a particular offense with two or more
close associates as part of a continuing criminal activity; or

(B) where the applicant expects or expected a brief period of over-
hearing or recording, the person is or was commiting, has or had commited,
or is or was about to commit a particular offense at a specific time;

(ii) facts concerning that particular offense could have been or may
be obtained through an overhearing or recording from the facilities over
which or at the place where such communications are to be or were over-
heard or recorded;

(iii) other investigative procedures have or had been tried and have
or had failed or reasonably appear or uypeared to be unlikely to succeed if
tried er to have been or to be too dangerous,

DELAWARE LAW

11 Del. C. §1336(i) provides:

Upon consideration of an application, the Judge may enter an
ex parte order, as requested or as modified, authorizing or approving
the interception of wire or oral communications, if the Court deter-
mines on the basis of the facts submitted by #kie applicant that there
is or was probable cause for belief that:




(1) The person whose communication is to be intercepted
is engaging or was engaged over a period of time as a part of a continu-
ing criminal activity or is committing, has or had committed or is about
to commit an offense as provided in subsection (g) of this section;

(2) Particular communications concerning such offense may be
obtained through such interception;

(3) Normal investigative procedures with respect to such
offense have been tried and have failed or reasonably appear to be un-
likely to succeed if tried or to be too dangerous to employ ;and

(4) The facilities from which, or the place where, the wire
or oral communications are to be intercepted, are or have been used,
or are about to be used, in connection with the commission of such
offense, or are leased to, listed in the name of, or commonly used by,
such person.

COMMENT

Delaware law is similar to the Standard, but the Standard makes one
distinction that Delaware law does not. Standard 5.4 contains two separate
standards of probable cause depending on the type of sitvation confronting
law enforcement personnel, while Delaware law has only one general standard
of probable cause. The Standard seems desirable since such a differentiation
will insure that no greater invasion of privacy is made than is absolutely
necessary.

STANDARD

5.5 Designated offerises; criteria.

An application for authorization or approval should be permitted only
in the investigation of designated offenses. The offenses should be serious
in themselves or characteristic of group criminal activity.

DELAWARE LAW
11 Del. C. §1336(g) provides for an application in cases of “murder,

kidnapping, gambling, robbery, bribery, extortion, dealing in narcotic drugs
. or any felony or any conspiracy to commit any of the foregoing offenses

or Wthh may provide envidence. aldmg in the app1ehen31on of the perpetrator .

or any of the foregoing offenses
COMMENT

Delaware law is in accord with the Standard.




STANDARD

5.6 Other offenses; use or disclosure; time.

The use or disclosure of facts contained in an overheard or recorded
communication relating to an offense other than the offense under investi-
gation should be permitted where an application for an order of approval is
duly made as provided in 5.3 which includes an additional showing that the
overhearing or recording was or could have been otherwise authorized. An
application for approval should, however, be permitted for the use or dis-
closure of facts relating to other than designated offenses. Where the appli-
cation concerns an overhearing or recording made during a period of authoz-
ized overhearing or recording, the application should be made as soon as
practicable, Where the application concerns an overhearing or recording made
in an emergency situation, the application should be made within the period
of time otherwise required by 5.2. The denial of an application for an order
of approval should be made appealable.

DELAWARE LAW

11 Del. C. §1336(q) provides:

When an investigative or law-enforcement officer, while engaged
in intercepting wire or oral communications in the manner authorized
herin, intercepts wire or oral communications relating of offenses other
than those specified in the order or autliorization, the contents therof,
and evidence derived therefrom, may be disclosed or used as provided
in subsection (0). Such contents and any evidence derived therefrom
may be used under subsection (p) when authorized or approved by a
judge of competent jurisdiction where such judge finds on subsequent
application that the contents were otherwise intercepted in accordance
with the provisions of this section. Such application shall be made as
soon as practicable.

COMMENT

Delaware law is in accord with the Standard. It does not specifically
cover electronic surveillance in emergency situations.

STANDARD

5.7 Judicial discretion and determination.

The judicial officer to whom an application for authorization or ap-
proval is submitted should be permitted in the exercise of should discretion
to deny the application, and should be authorized to grant the order as re-
quested or with appropriate modifications only if he determines that there is
probable cause as provided in section 5 4.
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DELAWARE LAW

11 Del. C. §1336(i) provides: “Upon consideration of an application,
the Judge may enter an ex parte order, as requested or as modified . . . if
the Court determines . . . there is or was probable cause ...”

COMMENT

By implication, §1336(i) would permit the judge to deny an appli-
cation if a showing of probable cause is not made. Thus, Delaware law is in
accord with the Standard. '

STANDARD

5.8 Order; form; contents.

The order should be issued in writing signed by the judicial officer and
contain the following information:

(i) the identity of the prosecuting officer authorizing the appli-
cation;

(ii) the identity of the agency to which authority to overhear or
record or to which approval of overhearing or recording is granted;

(i) the identity of the persen, if known, whose communications
are to be or were overheard or recorded;

(iv) a specification of the particular offense as to which overhearing
or recording is authorized or was approved;

(v) a particular description of the type of communications sought
to be or which was overheard or recorded;

(vi) a particular description of and the location of the facilities from
which or the place where the communications are to be or were overheard
or recorded,;

(vii)— the period of time of authorized or approved overhearing as
provided in section 5.9;

(vii) a requirement, where appropriate, for progress and need report
as provided in section 5.9.

DELAWARE LAW

11 Del. C. §1336(k) provides:

Each order authorizing or approving the interception of any
wire or oral communication shall state:

-15- ’




(1) The judge is authorized to issue the order;

(2) The identity of, or a particular description of, the person,
if known, whose communications are to be intercepted;

(3) The nature and location of the communication facilities
as to which, or the place of the communication as to which, authority
to intercept is granted;

- (4) A particular description of the type of the communication
to be intercepted and a statement of the particular offense to which
it relates;

(5) The indentity of the investigative or law enforcement of-
ficers or agency to whom the authority to intercept a wire or oral
communication is given and the identity of whoever authorized the
application; and

(6) The period of time during which such interception is
authorized, including a statement as to whether or not the interception
shall automatically terminate when the described communication has
been first obtained.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

5.9 Time; termination; extensions.

No order should authorize or approve the overhearing or recording
of communications for a period of time beyond that necessary to achieve
the objective of the overhearing or recording warranted by the showing of
probable cause as provided in 5.4(i). An order of authorization should re-
quire that overhearing or recording begin as soon as practicable and ter-
minate when the objective is schieved or, in ary event, after fifteen days from
the date specified in the order, Extensions of the order should be granted
for periods of not longer than thirty days only upon proper showings of
probable cuase as provided in 5.4. No limit should be placed on the number
of extensions which can be granted; but the court should be authorized to
require progress reports showing need for extended overhearing or recording
at such intervals as it deems appropriate and, where appropriate, to terminate
the order in the exercise of sound discretion,

DELAWARE LAW
11 De. C. §1336(k) provides:

P



No order entered under this section shall authorize the intercep-
tion of any wire or oral communication for a period of time longer than
is necessary to achieve the objective of the authorization, nor in any
event longer than 30 days. Every order entered under this section shall
require that such interception begin and terminate as soon as practic-
able and may be conducted in such a manner as to minimize or elimin-
ate the interception of such communications not otherwise subject
to interception under this section. In no case shall an order entered
under this section authorize the interception of wire or oral communi-
cations beyond the attainment of the authorized objective or in gny
event for any period exceeding 30 days. Extensions or renewals Jof
such an order may not be granted unless an application for it is made
in accordance with this section, and the Court makes the findings
required by subsections (i), ) and this subsection.

Whenever an order authorizing an interception is entered, the
order may require reports to be made to the Judge who issued the order
showing what progress has been made toward achievement of the au-
thorized objective and the need for continued interception. Such. re-
ports shall be made as such intervals as the Judge may require,

COMMENT

While both Delaware law and the Standard agree on the philosophy
cof limiting the time allowed for surveillance, the 15 day period allowed by
the Standard is shorter than the initial 30 day period allowed by Delaware
law, but this difference does not appear sighificant to the Committee. In
other respects, Delaware law is in accord with the Standard.

STANDARD

5.10 Public Facilities.

No order should be permitted authonzmg or appmy.:*" the overhearmg
or recording of communications over pubhc facilities unless a showing in
addition to that required under sections 5.3-and 54 is made establishing

_ probable cause for belief that:

(i)  the overhearing or recordmg will be or waginade in such a man-
ner so as to eliminate or minimize insofar as practicable the overhearing or
recording of other communications whose overhearing or recording are not -
or would not be authorized, and,

(ii) there is or was a special need for the overhearing or recording
of communications over the facilities,

s
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COMMENT

Delaware law contains no. specific provisions on electronic surveillance
in public facilities. Because of the intrusion on the rights of innocent persons
involved in such surveillance, the Committee would favor adoption of the
Standard, but feels that more thought should be given to the definition of the
additional burdeit of showing probable cause under the Standard.

STANDARD

5.11 Privileged communications.

(a) Facilities and places. No order should be permitted authorizing or
approving the overhearing or recording of communications over a facility or
in a place primarily used by licensed physicians, licensed lawyers, or prac-
ticing clergymen or in a place used primarily for habitation by a husband and
wife unless an additional showing as provided in 5.10 is made.

(b) Communications. No otherwise privileged wire or oral com-
munication overheard in accordance with or in violation of these Standards
should lose its privileged character.

DELAWARE LAW

11 Del, C. §1336 (j) provides:

If the facilities from which, or the place where, the wire or oral
communications are to be intercepted are being used, or are about to
be tsed, or are leased to, listed in the name of, or commonly used by
an attorney-ataw, or practicing clergyman, or is a place used primarily
for habitation by a husband and wife, no order shall be issued unless
the Court, in addition to the matters provided in subsection (i) above,
determines that there is a special need to intercept wire or oral com-
munications over such facilities or in such places. No otherwise privi-
leged wire or oral communication intercepted in accordance with, or
in violation of, the provisions of this section shall lose its privileged
character.

COMMENT

Delaware law and the Standard agree on the special sanctity of privi-
leged communications, and the need for a higher standard of probable cause
for intercepting such communciations. The Standard is preferable to Dela-
ware law in articulating the standard of probable cause and in protecting com-
munications in a place used by a licensed physician. At present, Delaware
does not recognize the physician-patient communication privilege. The
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general assembly has before it a proposed Medical Practice Act which would
recognize the privilege.

STANDARD

5.12 Orders and applications; custody; destruction.

All orders and applications should be maintained for ten years in such
places as the judicial officer directs. They should not be disclosed or des-
troyed except on judicial order.

COMMENT

11 Del. C. §1336(m) (2) is in accord with the Standard in providing
for ten year protected custody of applications and orders under the elec-
tronic surveillance statute.

STANDARD

5.13 Authenticity.

(a) Electronic surveillance techniques employed by law enforce-
ment officers for the recording of communications uttered in private with-
out the consent of the parties should be so employed that a complete,
accurate and intelligible record of the communication will be obtained.

(b) The contents of any wire or oral communication overheard
by any means authorized by these standards should, if possible, be recorded
on tape or wire or other comparable device, The recording of the contents of
any wire or oral communication authorized under these standards should
be done in such way as will protect the recording from editing or other
alterations.

COMMENT

For present Delaware law, see Standard 4.2. Delaware law is substan-
tially in accord with the Standard.

STANDARD

5.14 Return; record; time; sealing; custody; destruction.

As soon uga practicable but not later than thirty days after the ter- -
mination of the overhearing or recording, a return on the order of authori-
zation or approval should be made to the judicial officer. The recordings of
overheard communications should be sealed until such time as the recordings
or evidence derived therfrom are to be received into evidence as provided in




2.3(e), except that duplicate recordings may be made for use or disclosure
for investigative purposes or trial preparation under appropriate safeguards.
The presence of the seal provided for by this section, or a satisfactory ex-
planation for the absence thereof, should be a prerequisite for the use or
disclosure of the contents of any wire or oral communication or evidence
derived therfrom, The recordings should be maintained in such places and in
such custody as the judicial officer directs for at least ten years and should
not be destroyed except on judicial order,

DELAWARE LAW

11 Del. C. §1336(m) (1) provides:

Immediately upon the expiration of the order or extensions or
renewals thereof, the tapes, wires or other recordings shall be trans-
ferred to the Judge issuing the order and sealed under his direction,
Custody of the tapes, wires or other recordings shall be maintained
wherever the Court directs. They shall not be destroyed except upon
an order of such Court and in any event shall be kept for 10 years.
Duplicate tapes, wires or other recordings may be made for disclosure
or use pursuant to subsection (o) of this section. The presence of the
seal provided by this section, or a satisfactory explanation for its ab-
sence, shall be a prerequisite for the disclosure of the contents of
any wire or oral communication, or evidence derived therefrom, under
subsection (p) of this section.

COMMENT
Delaware law is substantially in accord with the Standard.
STANDARD

5.15 Inventory; time; postponement.

As soon as practicable but no later than ninety days after the retum
is made to the judicial officer or the date of an application for approval pro-
vided for in 5.2, which was denied, the judicial officer should cause to be
served on the person named in the order of authorization or approval or the
application for such an approval and such other parties to the intercepted
communication as the judicial officer may determine in his discretion that
it is in the interest of justice to serve, an inventory which should include
notice of?

(i) the entry of the order or the making of the application;

(ii) the date of the entry of the order or of the denial of the applica-
tion;




(iii) the period of authorized, approved or disapporved overhearing

or recording; '

(iv) the overhearing or recording, if any, of communigations; and
(v) the period, if any, of actual overhearing or recording..

Upon a showing of good cause made to the judicial officer, the serving of
the inventory should be postponed.

5.16

DELAWARE LAW

11 Del. C. §1336(n) provides:

Within a reasonable time but not later than 90 days after the
termination of the period of the order or of extensions or renewals
thereof, or the date of the denial of an order applied for under sub-
section (1), the issuing or denying Judge shall cause to be served on
the person named in the order or application, and such other parties
to the intercepted communications as the application and such other
parties to the ‘intercepted comimunications as the Judge may in his
discretion determine to be in the interest of justice, an inventory
which shall include:

(1) Notice of the entry of the order or the application for
an order denied under subsection (1);

(2) The date of the entry of the order or the denial of an order
applied for under subsection (1);

(3) The period of authorized or disapproved interception; and

(4) The fact that during the period wire or oral communica-
tions were or were not intercepted.

The Court, upon the filing of a motion, may in its discretion
make available to such person or his attorney for inspection such por-
tions of the intercepted communications, applciations and orders as
the Court determines to be in the interest of justice. On an ex parte
showing of good cause to the Court the serving of the invercory re-
quired by this subsection may be postponed.

COMMENT
Delaware law is substantially in accord with the Standard.
STANDARD

Disclosure; use.

The disclosure or use by law enforcement officers of the contents of
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wire ot oral communications which have been obtained by means authorized
by these standards, or evidence derived therefrom, should be permitted only to
the extent it is in the proper performance of their official duties, provided
that, when disclosure is involved, such disclosure is made only to law en-
forcement officers to the extent it is in the proper performance of their
official duties to receive it. Any person, including law enforcement officers,
should be permitted to make such disclosures while giving testimony under
oath or affirmation in a criminal proceeding in any court or in a grand jury
proceeding, Such communications or evidence derived therefrom should
otherwise be disclosed or used only upon a showing of good cause before a
judicial officer,

DELAWARE LAW

11 Del. C. §1336(0) provides:

(1) Aany investigative or law-enforcement officer who, by any
means authorized by this section, has obtained knowledge of the con-
tents of any wire or oral communication, or evidence derived there-
from, may disclose such contents or evidence to another investigative
or law-enforcement officer to the extent that such disclosure or use is
appropriate to the proper performance of his official duties.

(2) Any investigative or Jaw-enforcement officer who, by any
meants authorized by this section, has obtained knowledge of the con-
tents of any wire or oral communications or evidence derived there-
from may use such contents to the extent such use is appropriate to the
performunce of his official duties.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

5.17 Reports.

(n) Judicial reports; time; contents, Judicial officers should make
annual reports to an appropriate agency which should contain:

(i) the number or orders applied for;
(ii) the kinds of orders applied for;

(iif) the number of orders denied or granted as applied for or
as modified;

(iv) the periods of time over which overhearing was conducted
or récordings were made;
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{(v) the offenses specified in the orders or the applications
which were denied;

(vi) the indentity of the persons authorizing the applications;
and

(vii) the identity of the law enforcement agency of the appli-
cant.

(b) Prosecutive reports; time; contents, Prosecuting officers should
make annual reports to the agency specified in (a) which should contain:

(i) the information required in (2) (i) (vii);

(i) a general description of the overhearing or recording, sep-
arated by offense, including :

() the character and frequency of the inctiminating
communications overheard or recorded;

(2) the character and frequency of other communica-
tions overheard or recorded;

(3) the number of persons whose communications were
overheard or recorded; and

(4) the character and amount of the manpower and
other resources used in the overhearing or recording;

(iii) the number of arrests resulting from the overhearing or
recording;
(iv) the offenses for which the arrests were made;

, (v) the number of trials resulting from the overhearing or
recording;

(vi)- the number of motions to suppress made, granted, or
denied based on the overhearing or recordings;

(vii) the number of convictions resulting from the overhearing
or recording;

(viii) the offenses for which the convictions were obtained.

(c) Public reports; time; contents. The agency specified in (a) and
(b) should make public a complete annual report based on the information
required to be filed by (a) and (b).

COMMENT
A judge authorizing electronic surveillance is required to report such™

authorization to the President Judge of the superior court within five weeks
after termination of the surveillance. The superior court reports annually
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on electronic surveillance, and the Attorney General reports annually to the
Administrative Office of the United States Courts.

STANDARD

5.18 Administrative regulations.

Law enforcement agencies should adopt administrative regulations,
including standards, procedures and sanctions, dealing with the various
aspects of the use of electronic surveillance techniques. The regulations,
among other things, should:

(i) limit the number of agents authorized to employ the techniques;

(ii) specify the circumstances under which the techriques may be
used, giving preference to those which invade privacy least;

(i) set out the manner in which the techniques must be used to
assure authenticity;

(iv)  provide for the close supervision of agents authorized to employ
the techniques;

(v) circumscribe the acquisition of, custody of, and access to elec-
tronic equipment by agents; and

(vi) restrict the transcription of, custody of, and access to overheard
or recorded communications by agents.

Materials on the regulations should be incorporated into general and
special training programs of the agency.

COMMENT

Delaware practice is generally in accord with the Standard. The Division
of State Police has adopted standard operating procedures relating to elec-
tronic surveillance. Approval by the Chief of Police is required for electronic
surveillance, and other procedural safeguards have been adopted.
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CHAPTER 2

PRETRIAL RELEASE
PART . GENERAL PRINCIPLES

1.1 Folicy favoring release.

The law favors the release of defendants pending determination or guilt
or innocence. Deprivation of liberty pending trial is harsh and oppressive in
that it subjects persons whose guil: has not yet been judicially established to
economic and psychelogical hardship, interferes with their ability to defend
themselves and, in many cases, deprives their families of support. Moreover,
the maintenance of jailed defendants and their families represents major
public expenses.

DELAWARE LAW

The Delaware constitution in Article I, Section 12, provides that; “All
prisoners shall be bailable by sufficient sureties, unless for capital offenses
when the proof is positive or the presumption great; and when persons are
confined on accusation for such offenses their friends and counsel may at
proper seasons have access to them.” The supreme court, in the case of In
re Steigler, Del. Supr., 250 A. 2d 379 (1969) stated that the general rule

requires admission to bail and that even in capital cases, the State must.

bear the burden of producing evidence to warrant the invocation of the
exception. The constitutional rule is given further effect by 11 Del. C. &
2104 which states that any person arrested and charged with any crime other
than a capital crime shall be released either on his own recognizance, upon
the execution of an unsecured personal appearance bond, or upon the ex-
ecution of a secured personal appearance bond,

COMMENT
Delaware law is accord with the Standard.
STANDARD

1.2 Conditions on release.

(2) Release on order to appear or on his own recognizance, Each
jurisdiction should adept procedures designed to increase the number of de-
fendants released on an order to appear or on their own recognizance, Ad-
ditional conditions should be imposed on release only where the need is
demonstrated by the facts of the individual case. Methods for providing the
appropriate judicial officer with a reliable statement of the facts reievant to
the release decision should be developed,
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(b) Non-monetary conditions, Such non-monetary conditions as con-
stitutionally may be imposed should be employed to assure the defendant’s

appearanice at court and to prevent the commission of criminal violations

while the defendant is at liberty pending adjudication.

(¢} Money bail. Reliance on money bail should be reduced to mini-
mal proportions. It should be required only in cases in which no other condi-
tion will reasonably ensure the defendant’s appearance, Compensated sureties
should be abolished, and in those cases in which money bail is required the
defendant should ordinarily be released uopn the deposit of cash or securities
equal to 10 percent the amount of the bail.

DELAWARE LAW

11 Del, C. §2101 states a general policy of Delaware law in favor of
a system of personal recognizance or an unsecured personal appearance bond
“to be used wherever feasible consistent with a reasonable assurance of the
appearance of the accused and the safety of the community in connection
with the release of persons accused of crime pending a final determination
of the conrt as to the guilt of such persons.” 11 Del. C. §2104 provides three
alternatives for release of persons charged with a bailable offense. These are
release on the person’s own recognizance, release upon execution of an un-
secured personal appearance bond and release upon the execution of a se-
cured personal appearance bond. The court may also impose such conditions
on release as it deems appropriate. The permissible conditions are spelled out
in 11 Del, C. §2108 as follows:

§2108. Conditions for release.

In connection with either a secured release or an unsecured release
of any person the court may also impose one or more of the following
conditions:

(1) Require the person to return to the court at any time upon
notice and submit himself to the orders and processes of the court;

(2) Place the person in the custody of a designated person or
organization agreeing to supervise him;

(3) Place the person under the supervision of a presentence or
probation officer;

(4) Place restrictions on the travel, associations, activities, con-
sumption of alcoholic beverages, drugs or barbiturates, or place of
abode of the person during the period of release;

(5) Require periodic reports from the person to an appropriate
agent or officer of the court including the attorney for the accused;

(6) Require psychiatric or medical treatment of the person;

(7) Require the person to provide suitable support for his
family under supervision of an officer of the court or the Family Court,
with the consent of the Family Court;
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(8) Require a person who has been convicted to duly prosecute
any post conviction remedies or appeals; and if the case is affirmed or
reversed and remanded, such person shall forthwith surrender himself
to the court;

(9) Imposed any other condition deemed reasonably necessary
to assure appearance as required-and to carry out the purpose of this
chapter.

While the law states a preference in favor of non-monetary bail or
release on the prisoner’s own recognizance, §2104 still contemplates that
release on a secured personal appearance bond would be possible. There is
no provision for the abolition of compensated sureties or the deposit of cash
or securities equal to 10 percent of the amount of the bail.

11 Del. C. §2105 (a) directs the court to release an accused person on
his own recognizance or on an unsecured personal appearance bond if “it is
reasonably likely that the accused will appear as required before or after con-
viction of the crime charged and that there is no substantial risk to the safety
of the community in permitting such unsecured release.” 11 Del. C. §2105(b)
lists a number of factors which the court is required to consider in determining
this issue, including the nature and circumstances of the crime, the family ties
of the accused, his employment, his financial resources, his character and
mental condition, the length of his residence in the community, his record of
convictions and his previous record of appearances in court or failure to
appear.

COMMENT

Except with respect to the recommendation of abolition of compen-
sated sureties, Delaware law is in accord with the Standard. The Committee
would favor the abolition of compensated sureites and the substitution of the
10 percent deposit concept.

STANDARD

1.3  Willful failure to appear.

Willful failure to appear in court in response to a citation or sunmons
or when released on order to appear, on one’s own recognizance or on bail
should be made a criminal offense. Proof that the defendant failed to appear
when required should constitute prima facie evidence that the failure was
willful,

DELAWARE LAW
11 Del. C.82113 provides for the issuance of a warrant in the event

that an accused person fails to appear as required by his recognizanace or
bond or if the person commits any material breach of the conditions of his
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release. If the accused fails to appear, such failure is presumed to be willful,
and such failure to-appear constitutes a separate crime with a gradation of
punishments depending upon the seriousness of the offense with which the
accused is charged.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

1.4 Definitions.

(a) Citation. A written order issued by a law enforcement officer
requiring a person accused of violating the law to appear in a designated
court or governmental office at a specified date and time. The form should
require the signature of the person to whom it is issued.

(b) Summons, An order issued by a court requiring a person against
whom a criminal charge has been filed to appear in a designated court at a
specified date and time,

(c) Order to appear. An order issued by the court at or after the

defendant’s first appearance releasing him from custody or continuing him
at large pending disposition of his case but requiring him to appear in court
or in some other place at all appropriate times,

(d) Release on own recognizance. The release of a defendant without
bail upon his promise to appear at all appropriate times, sometimes referred
to as “personal recognizance.”

(e) Release on bail. The release of a defendant upon the execution
of a bond, with or withoutsureties, which may or may not be secured by the
pledge of money or property.

(f) First appearance, That proceeding at which a defendant initially
is taken before a judicial officer after his arrest.

COMMENT

11 Del. C. 52102 provides defintions relating to the question of pretrial
release. These are somewhat different from those definitions appearing in the
Standard because different terms are used in the Delaware pretrial release
statute,
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PART {l. RELEASE BY LAW ENFORCEMENT OFFICER
ACTING WITHOUT AN ARREST WARRANT

2,1 Policy favoring issuance of citations.

It should be the policy of every law enforcement agency to issue
citations in lieu of arrest or contiued custody to the maximum extent con-
sistent with the effective enforcement of the law. A law enforcement officer
having grounds for making an arrest should take the accused into custody or,
aiready having done so, detain him further only when such action is required
by the seed to carry out legitimate investigative functions, to protect the
accused or others where his continued liberty would constitute a risk of
immediate harm or when there are reasonable grounds to believe that the
accused will refuse to respond to a citation,

DELAWARE LAW

Superior Court Criminal Rule 4 provides for the issuance of a summons
or an arrest warrant in the discretion of the commiting magistrate. While the
warrant provides for arrest of the accused, the summons simply summons the
accused to appear before the magistrate without agrest, 11 Del. C. §1907
allows a police officer to issue a summons in lieu of arresting for a misde-
meanor, but such issuance is entirely discretionary with the officer.

COMMENT

Delaware law is not in accord with the Standard, as it has no presump-
tion in favor of the issuance of citations, in contrast with warrants or sim-
mons, although it should be noted that the practice of issuing a summons in
lieu of an arrest warrant is preferable in cases of non-serious offenses. The
Committee would favor adoption of the Standard and believes that it would
be possible to implement the Standard through a change in the Rules of the
Superior Court.

STANDARD

2.2 Mandatory issuance of citation,

. (@) Legislative or court rules should be adopted which enumerate
the minot offenses for which citations must be issued. A police officer who
has ground to charge a person with such a listed offense should be required
to issue a citation in lieu of arrest or, if an arrest has been made, to issue
a citation in lieu of taking the accused to the police station or to court.

(b) When an arrested person has been taken to a police station and
a decision.has been made to charge him with an offense for which the total
imprisionment may not exceed 6 months, the responsible officer should
be required to issue a citation in lieu of continued custody,




(c) The requirement to issue a citation set forth in (a) and (b) of this
section need not apply and a warrant may be issued :
(i) where an accused subject to lawful arrest fails to identify
hunself satisfactorily ;
(i) where an accused refuses to sign the citation;
(iii) where arrest or detention is necessary to prevent imminent

'bodﬂy harm to the accused or to another;

(iv) where the accused has no ties to the jurisdiction reasonably
sufficient to assure his appearance and there is a substantial likelihood that
he will refuse to respond to a citation;

(v) where the accused previously has failed to appear in res-
ponse to a citation concerning which he has given his written promise to
appear.

(d) When' an officer makes an arrest pursuant to subsection (c)
above, he should be required to indicate his reasons in writing,

COMMENT

Delaware does not provide for the mandatory issuance of a citation,
and under Superior Court Criminal Rule 4, the issuance of a summons is
discretionary with the committing magistrate. Under 11 Del. C. §1907, the
issuance of a summons in a misdemeanor case is discretionary with the police
officer. The Committee favors adoption of the Standard.

STANDARD

2.3 Permissive authority to issue citations in all cases.

(a) Authority. A law enforcement officer acting without a warrant
who has reasonable cause to believe that a person has commited any offense
should be authorized by law to issue a citation in lieu of arrest or continued
custody. The authority to issue citations in serious crimes should not ex-
tend to the patrolman in the field but should be limited to the appropriate
supervising officer in the police station. The statute authorizing such action
should require that the appropriate judicial or administrative agency promul-
gate detailed rules to procedure governing the exercise of authority to issue
citations,

(b) Implementatien. Each law enforcement agency should promu-
gate regulations designed to increase the use of citations to the greatest degree
consistent with public safety. Except where arrest or continued custody is
patently necessary, the regulations should require such inquiry as is practic--
able into the accused’s place and length of residence, his family relationships,
references, present and past employment, his criminal record, and any other
facts relevant to appearance in response to a citation. ‘
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COMMENT

Present Delaware law permits the issuance of a summons in the dis-
cretion of a police officer only in the case of a misdemeanor. 11 Del. C.
§1907. There is no authority to issue a citation in case of a felony. The
Committee favors adoption of the Standard.

STANDARD

2.4 Lawful searches.

Nothing in these standards should be construed to affect a law enfoice-’

ment officer’s authority to conduct an otherwise lawful search even though
a citation is issned.

STANDARD

2.5 Persons in need of care.

Notwithstanding that a citation is issued, a Jaw enforcement officer
should be authorized to take a cited person to an appropriate medical facility
if he appears mentally or physically unable to care for himself.

DELAWARE LAW

11 Del. C. §4210 provides authority for taking a person who is arrested
for public intoxication to a detoxification center, 11 Del. C. §4213 provides
for taking a person arrested for a drug offense who is under the influence of
drugs to a drug detoxification center.

COMMENT

Delaware law is substantially in accord with the Standard. Considera-
tion should be given to providing police officers with a wider range of treat-
ment facilities to which persons in need of care may be taken.

PART Ill. ISSUANCE OF SUMMONS IN LtEU OR ARREST WARRANT

3.1 Authority to issue summaons.

Al judicial officers should be given statuatory authority to issue a
summons rather than an arrest ‘warrant in all cases in which a complaint,
information, or indictment is filed or returned against a person not already
in custody.
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DELAWARE LAW

Superior Court Criminal Rule 4(a) permits a commiting magistrate
to issue a summons in his discretion in any criminal case in which a com-
plaint is brought before him. A similar provision is includud in the Rules
of the Court of Common Pleas and the Justices of the Peace.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

3.2 Mandatory issuance of summons.

The issuance of a summons rather than an arrest warrant should be
mandatory in all cases in which the maximum sentence for the offense
charged does not exceed six months imprisonment, unless the judicial officer
finds that:

(a) the defendant previously has failed to respond to a citation
or summons for an cffense other than a minor one such as a parking viola-
tion; or

(b) he has no ties to the community and there is substantial likeli-
hood that he will refuse to respond to a summons; or

(c) the whereabouts of the defendant are unknown and the issuance
of an arrest warrant is necessary in order to subject him to the jurisdiction of
the court; or

(d) where arrest is necessary to prevent imminent bodily harm to
the accused or to another.

COMMENT

Because issuance of a summons is entirely within the discretion of the
committing magistrate, Delaware is not in accord with the Standard. The
Comumittee favors an amendment to Superior Court Criminal Rule 4 which
would comply with the Standard.

STANDARD

3.3 Application for an arrest warrant or summons.
{a) It should be the policy to issue a swmmons in any case except
one in which there is reasonable cause to.believe that, unless taken into cus-

tody, the defendant will flee to avoid prosecution or will fail to respond
to a summons.
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(b) At the time of the presentation of an appllcatlon for an arrest
warrant or summons, the judicial officer should require the applicant to pro-
duce such mformatlon as reasonable investigation would reveal concerning
the defendant’s:

(i) residence,

(i) employnient,

(iif) family relationships,

(iv) - past history of response to legal process, and
(v)  past criminal record.

(c) The judicial officer should be required to issue a summons in
lieu of an arrest warrant when the prosecuting attorney so requests,

(d) In any case in which the judicial officer issues a warrant he
shall state his reasons for failing to issue a summons.

COMMENT

Delaware law does not now state a preference in favor of the issuance
of a summons, the issuance thereof being solely within the discretion of the
magistrate. The Committee favors an amendment to Superior Court Criminal
Rule 4 to bring Delaware law into compliance with the Standard.

STANDARD

3.4 Service of summons.

Statutes prescribing the methods of service of criminal process should
include authority to serve a summons by certified mail,

DELAWARE LAW

Superior Court Criminal Rule 4(c) provides for service of & summons
“py any person authorized to serve a summons in a civil action.” The sum-
mons is to “be served upon a defendant by delivering a copy to him person-
ally, or by leaving it at his dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein or by mailing it
to the defendant’s last known address.”

COMMENT

Delaware law is substantially in accord with the Standard, but the
Committee would favor an amendment to the Rule requiring that in the case
of mailing, the summons be mailed by certified mail, return receipt requested.
This procedure would give some reasonable assurance that the mailing had
actually reached the person being summoned.
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PART IV. RELEASE BY JUDICIAL OFFICER
AT FiRST APPEARANCE OR ARRAIGNMENT

4.1 Prompt first appearance.

Except where he is released on citation or in some other lawful manner,
every arrested person should be taken before a judicial officer without un-
necessary delay.

DELAWARE LAW

11 Del. C. 51909 provides for an initial hearing without delay and if
possible within 24 hours after arrest.

COMMENT

Delaware law is technically in accord with the Standard. The Com-
mittee believes that the 24-hour period stated in the statute is unnecessarily
long and recommends deleting the specific time reference from the statute.
The question of what delay is reasonable should be determined by the court
on a case-by-case basis.

STANDARD

“4,2  Appointment of counsel.

Where practicable, it should be determined prior to first appearance
whether the defendant is financially unable to afford counsel and whether he
desires representation. Counsel should be appointed no later than the time
of first appearance and, if necessary, may be appointed Tor the limited pur-
pose of representing the defendant only at first appearance or arraignment
and at subsequent proceedings before the lower court,

COMMENT

As more fully discussed in the Comparative Study on Providing Defense
Services, Delaware law clearly provides for the appointment of counsel at
all stages of a criminal proceeding for a defendant who is financially unable to
afford counsel, Unfortunatley, this rule is not uniformly observed at the level
of the justices of the peace, despite the provision of Rule 26 of their Criminal
Rules which provides for informing the accused of this right to counsel at
the preliminary hearing. The Committee favors adoption of the Standard.
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STANDARD

4.3 Nature of first appearance.

(a) The first appearance before a judicial officer should take place in
such physicial surroundings and with such unhurried and quiet dignity as are
appropriate to the administration of justice. Each case should receive individ-
nal treatment, and decisions should be based on the particular facts of that
case, The proceedings should be conducted in clear and easily understand-
able language calculated to advise the defendant effectively of his rights and -
of the actions to be taken against him. The appearance should be conducted
in such a way that other interested persons present may be informed of
the proceedings.

(b) . Upon the defendant’s first appearance the judicial officer should
inform him of the charge and provide him with a copy thereof. He also
should take such steps as are reasonable necessary to ensure that the defend-
and is adequately advised of the following:

(i) that he is not required to say anthing, and that anything
he says may be used against him;

(i)  if he is as yet unrepresented, that he has a right ot counsel
and, if he is financially unable to afford counsel, that counsel forthwith will
be appomted

(iii) - that he has a right to communicate with his counsel, his
family, or his friends, and that, if necessary, reasonable means will be pro-
vided to enable him to do so; and

(iv) ~ wherxe: applicable, that he has a right to a preliminary ex-
amination. _

(¢) An appropriate record of the proceedings should be made. The
defendant also should be advised of the nature and approximate schedule
of all further proceedings to be taken in his case.

(d) No furiher steps in the proceedings should be taken until the
defendant and his counsel have had an adequate opportunity to confer,
unless the defendant has intelligently waived the right to be represented by
counsel. _ R

(¢) In every case not finally disposed of at first appearance, and ex-
cept in those cases in which the prosecuting attorney has stipulated that
the defendant may be released on order to appear or on his own recogniz-
andce, the judicial officer should decide in accordance with the standards
hereinafter set forth the guestion of the defendant’s pretrial release.

(f) . . It should be the policy of prosecuting attorneys to encourage the -
. release of defendants upon an order to appear or on their own recogmzance
Special- efforts should be made to enter into stlpulatlons to that effect in
order te avoid -unnecessary pretnal release inguiries and to promote effi-
ciency in the administration of justice. -
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DELAWARE LAW

Superior Court Criminal Rule 5 provides for an initial appearance
before a committing magistrate “without unreasonable delay.” This imple-
ments the provisions of 11 Del. C. §1909 which provides for an initial hear-
ing without delay and, if possible, within 24 hours after the arrest. Under
Superior Court Criminal Rule 5(b) the committing magistrate is required to
inform the defendant of+the complaint against him, of his right to retain
counsel or to request the assignment of counsel if he is unable to obtain
counsel, and of his right to have a preliminary hearing. The defendant is not
required to plead at this initial hearing.

COMMENT

While Delaware law is substantially in accord with the Standard, the
Committee would favor a revision of Rule § in order to cover specifically
the points made in the Standard, See also Comment to Standard 4.1. The
Committee believes that §1909 should be repealed and the question shouid
be left to eourt rule,

STANDARD

44 Release of defendants subjaect to one year maximum sentence.

A defendant charged with an offense subject to no more than one
year's imprisonment should be released by a judicial officer on order to
appear or on his own recognizance without the special inquiry prescribed
hereafter, unless a law enforcement official gives notice to the judicial officer
that he intends to oppose such release. If such a notice is given, the inquiry
should be conducted.

COMMENT

11 Del, C, §2101 enunciates a preference for release on personal re-
cognizance or unsecured personal appearance bond. In any event, 11 Del.
C. 82105 requires the court to find “that it is reasonably likely that the
nccused will appear as required before or after conviction of the crime
charged and that there is no substantial risk to the safety of the community
In permitting such unsecured release,” Thus, Delaware law is not in accord
with the Standard, which would mandate release on personal recognizance
without special inquiry unless a law enforcement officer gives notice that he
intends to impose such release. The Committee favors retention of the dis-
cretionary feature of the present law,

STANDARD

4,5 Pro.first appearance inquiry,
(2) In all cases in which the defendant is in custody and the maxi-
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mum penalty exceeds one year, an inquiry into the facts relevant to pre-
trial release should be conducted prior to or contemporanecous with the de-
fendant’s first appearance. However, no such inquiry need be conducted if
the prosecution advises that it does not oppose release on order to appear
or on his own recognizance.

(b) The inquiry should be undertaken by an mdependent agency
or by an arm of the court although, if these means are impracticable, the
duty may be assigned to the public or other defender agency, to the pro-
secuting attorney, or to a law enforcement agency.

(¢) 1In appropriate cases, the inquiry may be conducted in open
court, Inquiry of the defendant should carefully exclude questions con-
cerning the details of the current charge, v

(d) The inquiry should be exploratory and may inciude such factors
as:

() the defendant’s employment status and hnstory and his
financial condition;

(ii) th_e nature and extent of his family relationships;

(iii). his past and present residences;

(iv) his character and reputation;

(v) names of persons who agree to assist 1um in attending court
at the proper time;

(vi) the nature of the current charge and any mitigating or
aggravating factors that may bear on the likelihood of conviction and the
possible penalty ;

(vii) the defendant’s prior criminal record, if any and, if he pre.
viously has been released pending trial, whether he appeated as required;

(viii) any facts indicating the possibility of violations of law
if the defendant is released without restrictions; and

(ix) any other facts tending to indicate that the defendant
has strong ties to the community and is not likely to flee the jurisdiction,

(e) Where appropriate, the inquiring agency should make recommen-
dations to the judicial officer concerning the conditions, if any, which shouid
be imposed on the defendant’s release. The results of the inquiry and the
recommendations should be made known to all parties at the first appear.
ance,

COMMENT
Delaware law is substantially in accord with the Standard in its artic-
ulation of the factors which should be considered by the commifting magis-
trate in determining whether or not to release the defendant on personal
recognizance. See 11 Del. C. §2105. As noted above under Standard 44,
Delaware law is not in accord with the Standard in that it does not ¢xpress a




strong preference for release on personal recognizance. The Committee
does not favor adoption of the Standard, preferring the discretionary nature
of the present law. The court should be encouraged to release the defendant,
but should not be required to do.4o. It would be preferable for any necessary
Investigation concerning release to be conducted by an independent agency
a8 suggested in 4.5 (b).

PART V. THE RELEASE DECISION

5.1 Release on order to appear or on defendant’s own recognizance.

(a) It should be presumed that the defendant is entitled to be re-
leased on order to appear or on his own recognizance, The persumption may
be overcome by a finding that there is substantial risk of non-appearance,
or a need for conditions as provided in section 5.2 or for prohibitioi.. s
provided in section 5.5, In capital cases, the defendant may be detained pend-
ing trial if the facts support a finding that the defendant is likely to commit
2 serjous crime, intimidate witnesses or otherwise interfere with the adminis-
tration of justice or will flec if released.

(b) In determining whether there is a substantial risk of non-appear-
ance, the judicial officer should take into account the following factors
concerning the defendant :

(i)  the Jength of his residence in the community;

(ii) his employment status and history and his financial
condition;

(iii) his family tiesand relationships;

(iv) his reputation, character and mental condition;

(v) his prior criminal record, including any record of prior
relense on recognizance or on bail;

{iv) the identity of responsible members of the community
who would vouch for defendant’s reliability;

(vii) the nature of the offense presently charged and the ap-
parent probability of conviction and the likely sentence, insofar as these
factors are relevant to the risk of nonappearance; and

(viii) any other factors indicating the defendant’s ties to the
comnunliy or hearing on the risk of willful failure to appear,

() In evaluating these and any other factors, the judicial officer
should exercise care not to give inordinate weight to the nature of the present
charge,

(d) In the event the judicial officer determines that release on order
to appear or on his own recognizance is unwarranted, he should include
in the record a statement of his reasons,
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DELAWARE LAW

11 Del. C. 52105 provides that release on personal recognizance or
an unsecured personal appearance bond is the proper procedure if the court
is satisfied that the accused will appear and that there is no substantial risk
to the safety of the community. 11 Del. C. $2105(b) provides the criteria
for determining whether the defendant should be thus released. The court is
to consider the nature and circumstances of the crime charged, the family
ties of the accused, his employment record, financial resources, his char-
acter and mental condition, as well as the length of his residence in the com-
munity, his record of convictions, and his record of appearance in court in
previous cases.

COMMENT

Delaware law is not in accord with the Standard in that it does not
express a clear preference for release on: personal recognizance, In other
respects, Delaware law is in accord with the Standard. As noted under Stand-
ard 4.5, the Committee does not favor a revision of present Delaware law.
The Committee does favor release, but believes that conditional release may
often be preferable to personal recognizance. Of course, the unsecured per-
sonal appearance bond is substantially equivalent to a release on personal
recognizance, but it seems unnecessarily cumbersoms in light of the avall-
ability of release on personal recognizance.

STANDARD

5.2 Conditions of release.

(a) Upon a finding that release on order to appear or on: defendant’s
own recognizance is unwarranted, the judicial officer should impose the
least onmerous condition reasonably likely to assure the defendant’s appear-
ance in court,

(b) Where conditions on release are found necessary, the judicial
officer should impose one or more of the following conditions:

(i) release the defendant into the care of some quahfled person
or organization responsible for supervising the defendant and assisting him
in appearing in court, Such supervisor should be expected to maintain close
contact whith the defendant, to assist him in making arrangements to appeat
in court and, where appropriate, to accompany him to court, The super-
visor should not be required to be financially responsible for the defendant,
nor to forfeit money in the event he fails to appeat in court;

(ii) place the defendant under the supervision of a probation
officer or other appropriate public official;
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(ii)) impose reasonable restrictions on the activities, movements,
agsociations and residences of the defendant;

(iv) where permitted by law, release the defendant during work-
ing hours but require him to return to custody at specified times; or

(v) impose any other reasonable restriction designed to assure
the defendant’s appearance.

DELAWARE LAW

t1 Del. C. §2104 allows the court complete discretion in the imposi-
tion of conditions on release, regardless of the type of release. 11 Del. C,
§2108 sets forth a number of conditions which the court may impose. This
section is set forth in full under Standard 1.2 above,

COMMENT

‘ Delaware law is substantially in accord with the Standard. One im-
‘portunt differenice between the wording of the Standard and that of the
present Delaware Law is that the Standard requires that only the least
onerous resizictions be imposed after the court has decided that it cannot
release on personal recognizance.

STANDARD

5.3 Relsuse on money bail.

(a) Money bail should be set only when it is found that no other
conditions on release will reasonably assure the defendant’s appearance in
court,

(b) The sole purpose of money bail is to assure the defendant’s
appearance, Money bail should not be set to punish or frighten the defendant,
to placate public opinion or to prevent anticipzted criminal conduct.

, (¢) Upon finding that money bail should be set, the judicial officer
should require one of the following :

(i) the execution of an unsecured bond in an amount specified
by the judicial officer, either signed by other persons or not;

(ii) the execution of an unsecured bond in an amount specified
by the judicial officer, accompanied by the deposit of cash or securities
equal to 10 percent of the face amount of the bond. The deposit, less a
reasoniable administrative fee, should be returned at the conclusion of the
procezdings, provided the deferdant has not defauited in the performance of
the conditions of the bond; or

(iii) the execution of a bond secured by the deposit of the

full amount in cash or other property or by the obligation or qualified,
uncompensated sureties.




(d) Money bail should be set no higher than that amount reasonably
required to assure the defendant’s appearnace in court. In setting the amount
of bajl the judicial officer should take into account all facts relevant to the
risk of willful nonappearance, including:

(i) the length and character of the defendant’s residence in
the community;

(ii)  his employment status and history and his financial condi-
tion;

(iif) his family ties and relationship;

(iv) his reputation, character and mental condition;

(v) . his past history of response to legal process;

(vi). his priot criminal record;

(vii) the identity of responsible members of the community
who would vouch for the defendant’s reliability;

(viii) the nature of the current charge, the apparent probabil-
ity of conviction and the likely sentence, insofar as these factors are rele-
vant to the risk of nonappearance; and

(ix) any other factors indicating the defendant’s roots in the
community.

(e) Money bail should never be set by reference to a predetermined
schedule of amounts fixed according to the nature of the charge but should
be the result of an individualized decision, taking into account the special
circumstances of each defendant.

(f) Money bail should be distinguished from the practice of allowing
a defendant charged with a traffic or other minor offense to post a sum of
money to be forfeited in lieu of any court appearance. This is in the nature
of a stipulated fine and, where permitted, may be employed according to
a predetermined schednle.

DELAWARE LAW

The present statutes conternplate release on money bail only if the
court finds itself unable to release the accused on personal recognizance or
on an unsecured personal appearance bond. Under such circumstances, the
court is required to make a record of its findings and to permit the release
of the accused only upon the furnishing of sureties satisfactory to the court
in an amount determined by the court. 11 Del. C. §2106. Under 11 Del. C,
§2107 the court must not require oppressive bail but must require such bail
as will assure the appearance of the accused at trial, compliance with any con-
ditions imposed on his release and the safety of the community. In setting
the amount of bail the court my also consider the various factors enumer-
ated jn 1] Del. C. §2105. See also Superior Court Criminal Rule 46(c).




COMMENT

Delaware law is In substantial compliance with the Standard. The
Committee suggests that a procedure for prompt review of the setting of
ball should be considered.

STANDARD

5.4 Prohibition of compensated sureties.

No person should be allowed to act as a surety for compensation.
In any action to enforce an indemnity agreement between a principal and
a surety on a bail bond it should be a complete defense that the surety acted
for compensation, No attorney should be permitted to act as surety on a
bail bond,

COMMENT

There is no Delaware law equivalent to the Standard. The Committee
recommends. adoption of the Standard and implementation through appro-
priate rules of court, so long as the gap created by such prohibition is simul-
tancously filled.

STANDARD

5.5 Prohibition of wrongfui acts pending trial.

Upon a showing that there exists a danger that the defendant will
commit a serious crime or will seek to intimidate witnesses, or will otherwise
unlawfully interfere with the orvderly administration of justice, the judicial
officer, upon the defendant’s release, may enter an order:

(n) prohibiting the defendant from approaching or communicating
with particular persons or classes of persons, except that no such order should
be deemed to prohibit any lawful and ethical activity of defendant’s counsel;

(b) prohibiting the defendant from going to certain described geo-
graphical areas or premises;

(¢) prohibiting the defendant from possessing any dangerous weapon,
or engaging in certain described activities or indulging in intoxicating liquors
or in certain drugs;

(d) requiring the defendant to report regularly to and remain under
the supervision of an officer of the court.
DELAWARE LAW

11 Del, C. 82]08 gives the court power to impose conditions for




release, §2108 is set forth in full under Standard 1.2 above,
COMMENT

Although Delaware law permits essentially equivalent restrictions on
the defendant as are proposed in Standard 5.5, the Standard would require
a showing of danger that the defendant will commit a serious crime, will
seek to intimidate witnesses or otherwise unlawfully interfere with the
orderly administration of justice before the conditions mentioned therein
are imposed, While, no doubt, a judge would normaily make such a finding
prior to imposing restrictions on the defendant’s liberty, it would be helpful
for the law relating to this matter to specify that such a ﬂndmg must be
made, as recommended by the Standard.

STANDARD

5.6 Violations of conditions on release.

Upon a verified application by the prosecuting attorney alleping that
a defendant has willfully violated the conditions of his release, a judicial
officer should issue a warrant directing ihat the defendant be arrested and
taken forthwith before the court of general criminal jurisdiction for hearing.
A law enforcement officer having reasonable grounds to believe that a re-
leased felony defendant has violated the conditions of his release should be
authorized, where it would be impracticable to secure a warrant, to arrest
the defendant and take him forthwith before the court of geneml mmmal
jurisdiction,

DELAWARE LAW

Under 11 Del. C. §2113 the court may issue a warrant for the arrest
of a person who is released on recognizance or bond if he commits any mater.
ial breach of the conditions under which his release was granted.

COMMENT
Delaware law is partially in accord with the Standard. The procedures
specified in the second sentence of the Standard are not clearly spelled out
under Delaware law, and the Committee would recommend its adoption,

STANDARD

5.7 Sanctions for violation of conditions.

After hearing, and upon finding that the defendant has willfully vio-
lated reasonable condtions impodsed on his release, the court should be
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authorized to impose different or additional conditions upon defendant’s
release or reyoke his release.

DELAWARE LAW

- 11 Del, €. §2113(b) provides that if an accused is arrested for viola-
tion of a condition of his release the court shall act with respect to for-

feiture of any appearance bond “and shall redetermine the type of release,
“the -amount ' of bail if any, and conditions of the further release of the
,*accused v

COMMENT
Delaware law is in accord with the Standard.
STANDARD

5.8 Commission of serious crime while awaiting trial.

"Where it is shown that a competent court or grand jury has found
probable cause to believe that a defendant has committed a serions crime
while released pending ddjudicating of a prior charge, the court which mmally
reldased him should be authomed after appropriate hearing, to review and

'l’evxse the condxtlons of his reledse or to revoke his release where indicated.

T ases in which release is revoked, the case should be tried as soon as

possible,

COMMENT

There is n¢ Delaware statute on the subject matter of this Standard.
The Commiittee favors adoption of the Standard.

STANDARD

5,9 Re-examination and review of the release decision.

(8) - The release decision should be automatically re-examined by the
xeleasing court within a reasonable time in the case of a defendant who has
failed to secure his release,

(b) A defendant, whether or not in custody, should be able, on
application, to obtain prompt review of the release decision.

(¢) Frequent and periodic reports should be made to the court of
general jurisdiction as to each defendant who has failed to secure his release
Witlfin [ two Weeks] of arrest, The prosecuting attorney should be required to
ddvide thie coutt of thie status of the case and why defendant has not been
released or tried,




COMMENT

Under directives issued by Chief Justice Daniel L. Herrmann, regular

reports are made on detentioners, and after specific periods of time deteri-.

tioners are able to secure their release from custody while awaiting trial.
The Committee would recemmend that the commendable procedures set
forth in these directives be embodied in rules of court,

STANDARD
5.10 Accelerated trial for detained defendants.

Every jurisdiction should adopt, by statute or court rule, a time limita-
tion within which defendants in custody must be tried which is shorter than
the limitation applicable to defendants at liberty pending trial. The failure
to try a defendant held in custody within the prescribed period should
result in his immediate release from custody pending trial,

COMMENT

Under directives issued by Chief Justice Daniel L. Herrmann, preference
is given to the trial of defendants who are held in custordy awaiting trial,
For a further review of this subject, see the Comparative Study on Speedy
Trial. Again, the Committee would recommend adoption of rules which
would embedy the principles get forth in such directives.

STANDARD

5.11 Trial.

The fact that a defendant has been detained pending trail should not
be allowed to prejudice him at the time of trial or sentencing.

COMMENT
Delaware practice is in accord with the Standard.
STANDARD

5.12 Credit for pretrial detention.
Every convicted defendant should be given credit, against botha maxi-

mum and a minit.; ¢ term, for all time spent in custody as a result of the
criminal charge for which a prisoy sentence is imposed, or as a result of
the underlying conduct on which suj a charge is based.
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DELAWARE LAW

Credit for period of time served as a detentioner awaiting trial for an
offense is granted upon conviction. 11 Del. C. §3901.

COMMENT

Delaware law is in accord with the Standard.,
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CHAPTER 3
DISCOVERY AND PROCEDURE BEFORE TRIAL
PART I. GENERAL PRINCIPLES

1.1  Procedural needs prior to trial.
(a) Procudures prior to trial should serve the following needs:

(i) to promote an expeditious as well as faxr determination of
the charges, whether by plea or trial;

(i} to provide the accused sufficient mformatlon to make an
informed plea;

(iii) to permit thorough preparation for trial and minimize
surprise at trial;

{iv) to avoid unnecessary and repetitious trials by exposing any
latent procedural or constitutional issues and affording remedies therefor
prior to trial;

(v) to wveduce interruptions and complications of trials by
identifying issues collateral to guilt or innocence, and determining them prior
to trial; and

(vi) to effect economies in time, money, and judicial and pro-
fessional talents by minimizing paperwork, repetitious assertions of issues,
and the number of separate hearings.

(b) These needs can be served by (i) fuller discovery, (ii) simpler and
more efficient procedures, and (jii) procedural pressures for expediting the
processing of cases.

1.2 Scope of discovery.

In order to provide adequate information for informed pleas, expedite
trials, minimize surprise, afford opportunity for effective cross-examination,
and meet the requirements of due process, discovery prior to trial should be
as full and free as possible consistent with protection of persons, effectwe law
enforcement, the adversary system, and national security.

1.3 Procedural concept.

Effective procedure prior to trial should normally encompass three
successive stages:

(a) meetings between defense counsel and the prosecuting attorney
where, without court intervention, they will engage in required discovery,
explore additional discreétionary discovery, conduct investigation as needed,
and enter upon plea discussions;

=== ()~ court hearings with counsel to ensure the proper condict of re-

qulred discovery, rule on inatters of discretionary discovery, expose and
determine latent procedural or constitutional issues, and obviate cumber-
some motion practices; and -
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(e} preparation for trial which, in cases where the trial is likely to be
profeacted or unusually complicated, should include a pretrial conference.

1.4 Responsibilities of the trial court and of counsel.

(a) Trial court, The trial court should, on its own initiative, provide
for the exercise of discovery automatically, without the filing of formal
requests or supporting documents, The court should supervise the exercise of
discovery to the extent necessary to ensure that it proceeds properly, ex-
peditiously and with a minimum of imposition on the time and energies of
the eourt, counsel, and prosepective witnesses, In any event, the court should
encourage effective and timely discovery conducted voluntarily and infor-
mally between counsel. The court should take the initiative at appropriate
times in ensuring that any latent procedural or constitutional issues are ex-
posed and determined prior to trial, To these ends, the court should provide
appropriate check-list forms, time schedules, and hearings; and hearings
should be consolidated, if possible, with any other hearings to be held in
the case prior to the trial,

(b) Counsel, Prosecution and defense counsel should take the initia-
tive and conduet required discovery willingly and expeditiously, with a mini-
mum of imposition on the time and energies of the court, counsel,.and pros-
pective witnesses, Counsel should be astute and diligent in defining issues
which can most efficiently be disposed of prior to trial, and should engage
in plena discussions in an effective and timely manner, Only through the initia-
tive and cooperation of counsel in effecting these standards can criminal
cases be faidy and timely disposed of, as justice requires,

1.8  Applicahility,
These standards should be applied in all serious criminal cases.

DELAWARE LAW

Superior Court Criminal Rule 2 provides as follows: “These Rules are
intended to provide for the just determination of every criminal proceeding.
They shall be construed to secure simplicity in procedure, fairness in ad-
ministration and the elimination of unjustifiable expense and delay.”

COMMENT

Except for the vague principles outlined in Superior Court Criminal
Rule 2, present Delawnre law does not articulate general principles relating
to discovery and procedure before trial. Indeed, it may not be necessary to
have rules in the specific words of Part I, because the rules relating to actual
disclosure, reviewed below, are intended to implement the principles outlined

~in Part L It is not ag all clear to the Committee why the anplicability of dis-..
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covery procedure should be limited to “‘serious criminal cases.” In any event,
if the Standard were adopted for Delaware, it should be phrased in terms
of the classifications of crimes set forth in the Delaware Criminal Code,

PART {i. DISCLOSURE TQ ACCUSED

2.1 Prosectuur’s abligations.

(a) Except as is utherwise provided as to matters not subject to dis-
closure (section 2.€) and protective orders (section 4.4), the prosecuting
attorney shall disclose to defense counsel the following material and infor-
mation within his possession or control:

(i) the names and addresses of persons whom the prosecuting
attorney intends to call as witnesses at the hearing or trial, together with
their relevant written or recorded statements;

(ii) any written or recorded statements and the substance of
any oral statements made by the accused, or made by a codefendant if
the trial is to be a joint one;

(iii) those portions of grand jury minuies containing testimony
of the accused and relevant testimony of persons whom the prosecuting attor.
ney intends to call as witnesses at the bearing or trial;

(iv) any reports or statements of experts, made in connection
with the particular case, including results of physical or mental examinations
and of scientific tests, experiments or comparisons;

(v) _any books, papers, documents, photographs or tanglble
objects, which the prosecuting attorney intends to use in the hearing or trial
of which were obtained from or belong to the accused; and

(vi) any record of prior criminal convictions of persons whom
the prosecuting attorney intends to call as witnesses at the hearing ot trial,

DELAWARE LAW

Superior Court Criminal Rule 16 provides as follows:

(a) Defendant’s Statements; Reports of Examinations and Tests;
Defendant’s Grand Jury Testimony. The defendant may serve
upon the Attorney General a request to permit the defendant
or someone acting in his. behalf to inspect and copy or photo-
graph any relevant (1) written or recorded statements or con-
fessions made by the defendant, or a co-defendant {(whether or
not charged as a principal, accomplice or accessory in the same
or in a separate proceeding), or capies thereof, which ate known
by the Attorney General to be within the possession, custody or
control of the State, (2) written reports of autopsies, ballistics
tests, ﬁngerprint analyses, handwriting analyses, blood, urine

and=treatiniests; and wiitienl [eports of pl physxcal or mcntdl
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(b)

()
(d)

examination of the defendant or the alleged victim by a physi-
cian, dentist or psychologist made in connection with the particu-
lar case, or copies therof, which are known by the Attorney
General to be within the possession, custody or control of the
State, and (3) recorded testimony of the defendant before a
grand jury,

Other Books, Papers, Documents or Tangible Objects. The defen-
dant may serve upon the Attorney General a request to permit
the defendant or someone acting on his behalf to inspect and
copy or photograph designated books, papers, documents, tangi-
ble objects, buildings or places, copies or portions thereof which
are within the possession, custody or control of the State, upon
a showing that the items sought may be material to the prepara-
tion of his defense and that the request is reasonable. This sub-
division does not authorize the discovery or inspection of reports,
mentoranda, or other internal State documents made by agents
in connection with the investigation or prosecution of the case,
except ag provided in subdivision (a) of this rule, or of state-
ments made by State witnesses or prospective State witnesses
(other than the defendant or a codefendant) to agents of the
State.

LI

Procedure, The request under subdivisions (a) and (b) may,
without leave of Court, be served after commencement of the
action not later than ten days after arraignment, or at such rea-
sonable later time as the Court may permit. The request under
subdivision (¢) may, without leave of Court, be served not later
than ten days after service upon the Attorney General of a re-
quest by the defendant for materials designated in subsection
{(1)(2), or such reasonable later time as the Court may permit.
The request shall set forth the items to be inspected either
by individual items or by category, and shall describe each item
and category with reasonable particularity. The request shall
specify a reasonable time, place and manner of making the
insopection and performing the related acts.

The party uponwham the request is served shall in turn
serve o written response within 20 days after service of the
request, The Court may fix 4 shorter or longer time for response,
The response shall stats, with respect to each item or category,
that inspection and related activities will be permitted as re-
quested, unless the request is objected to, in which event the
reasons for objection shall be stated. If objection is made to part

of an item or catepory. the part shall he spacifind LE eblectionbeeresomes
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made by the Attorney General to the time, place and manner
of making inspection and performing the related acts, and that
is the sole nature of his objection, Attorney General will specify
an alternate time, place and manner in the course of objecting to
the request, but in no event shall the response of the Attorney
General suggest a time later than ten days prior to trial.

If a party fails to respond that inspection will be permitted
as requested or fails to permit inspection as requested, the dis-
covering party may move for an order compelling inspection in
accordance with request. Any motion with respect to any objec-
tion to or other failure to respond to the request or any part
thereof, or any failure to permit inspection as requested, shall be
made within ten days after the time for response to the request,
or at such reasonable later time as the Court may permit.

Delaware law does not require disclosure of the names of prospective
witnesses, See State v. Traenkner, Del. Super., 314 A.2d 202 (1973). No
provision requires the disclosure of prior criminal records of witnesses,

COMMENT

Delaware law was recently amended (effective September 1, 1974) to
improve upon the prior scheme under which all applications by the defense
for discovery of material held by the prosecution were by motion to the
court. Discovery of such material is now commenced by application to the
Attorney General, and resort to the court is necessary only when the applica-
tion is not timely or when it is opposed by the Attorney General. The
wording of the Standard is much more definite with respect to the manda-
tory nature of such discovery. It does not require application, but mandates
disclosure in every case. It also differs from the present Rule in that it re-
quires disclosure of the witnesses which the prosecution intends to call and
all other material evidence which the prosecution intends to use. While the
recent revision to Rule 16 brings present Delaware practice much closer to
the Standard, the Committee recomends adoption of the Standard in its full
form.

STANDARD

2.1(b) The prosecuting attorney shall inform defense cousel:

(i)  whether there is any relevant recorded grand jury testimony
which has not been transcribed; and

(i) whether there has been any electronic surveillance (in-
cluding witetapping) of conversations to which the accused was a party or

IS & 4 -
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DELAWARE LAW.

. There s no requirement that the Attorney General inform the defendant
i the existence of any of the matters covered by Standard 2.1 (b)().

COMMENT

Delaware law is not in accord with the Standard. The Standard is
consistent with the poliey of full disclosure prior to trial, and the Committee
favors adoption of the Standard,

STANDARD

2,1(c) Except as is otherwise provided as to protective orders (section
4.4), the prosecuting attorney shall disclose to defense counsel any material
or information within his possession or control which tends to negate the
guilt of the accused as to the offense charged or would tend to reduce his
punishment therefor,

DELAWARE LAW

While there is no speeific Delaware rule on the subject of the disclosure
of exculpatory material, the United States Supreme Court has held that the
Constitution requires disclosure of evidence “which, if made available, would
fend to exculpate him [the accused] or reduce the penalty . ...” Brady v.
Maryland, 373 U.S. 83, 87.88 (1963). This constitutional rule, while binding
on Delaware courts, does not require pretrial disclosure of such material.
State v. Traenkner, Del. Super., 314 A2d 2027(1973). Traenkner, declining
to ndopt the AB.A. position outlined in Standard 2.1(c), stated that, “these
standards  have not been adopted in Delaware, . . . and are, therefore, not

conteolling at this time.”
COMMENT

Since present law does not require pretrial disclosure of exculpatory
material, it Is not in accord with the Standard. The Standard is consistent
with the procedural objectives of permitting adequate preparation for, and
mindmizing inferruptions of, o trial and providing for informed guilty pleas.
It is arguable that the Standard should be expanded to require disclosure
of all information favorable to the accused, including material of value
l“orl purposes of impeachment, The Committee favors adoption of the Stand-
ard.

P S e e DI L. LTSI ST STomemsoOm
T DT S S R T A TR ..‘__a“"‘gﬁ{;ﬂnu

2,1(d) The prosecuting attorney’s obligations under this section extend
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to material and information in the possession or control of members of his
his staff and of any others who have participated in the investigation or
evaluation of the case and who either regularly report or with reference
to the particular case have reported to his office.

DELAWARE LAW

Under Superior Court Criminal Rule 16(a), the obligation to produce
defendant’s statements and reports of examinations and tests extends to
those papers “known by the Attorney General to be within the possession,
custody or control of the State. . . .” Under Rule 16(b) which relates to the
discovery of documents or tangible objects, the obligation exists where
the material is “within the possession, custody or control of the State. .

COMMENT

Delaware law appears to be substantially in accord with the Stindard
(although the coverage of the Standard is much greater than present Dglaware
law in view of the fact that other Standards require substantially greater
disclosure). The Standard places a heavy burden on the Attorney General
to determine what material must be produced for the defendant. (Rn the
other hand, a pretrial determination of the existence of such material;and its
disclosure to the defendant would eliminate the need for a retrial whien mat-
erial is later discovered.

STANDARD

2.2 Prosecutor's performance of obligations.

(a) The prosecuting attorney should perform his obligations under
section 2.1 as soon as practicable following the filing of charges against
the accused,

(b)  The prosecuting attorney may perform these obligations in any
manner mutually agreeably to himself and defense counsel or by :

(i) notifying defense counsel that material and information,
described in general terms, may be inspected, obtained, tested, copied or
photographed, during specified, reasonable times; and

(ii) making available to defense counsel at the time specified
such material and information, and suitable facilities or other arrangements
for inspection, testing, copying and photographmg of such material and
information.

DELAWARE i AW i &

Discovery under Superior Court Criminal Rules 16(a) and (b) must be
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inftiated by application of a defendant within a period of ten days after
arrafgnment or at such reasonable later time as the court may permit. Rule
16(d) permits the Attorney General to specify an alternate time, place and
manner of discovery as part of his objection to a defense discovery applica-
tion,

COMMENT

If the Delaware rules are changed so as to require automatic disclosure
by the prosecution, corresponding changes will have to be made in the pro-
visions relating to the time limits for discovery. The Committee favors a rule
which would set specific times for the commencement of discovery pro-
cedures, : »

STANDARD

2.2(¢) The prosecuting attorney should ensure that a flow of informa-
tion is maintained between the various investigative personnel and his office
sufficient to place within his possession or control all material and infor-
mation relevant to the accused and the offense charged.

COMMENT

There Is no corresponding provision to Standard 2.2(c) in the present
Delaware rules, Some such provision would be required if disclosures of all
material evidence by the prosecution is made mandatory.

STANDARD

2.3 Additional disclosures upon request and specification.

Except as is otherwise provided as to matters not subject to disclosure
(section 2.6) and protective orders (section 4.4), the prosecuting attorney

- shall, upon request of defense counsel, disclose and permit inspection, testing,

copying and photographing of any relevant material and information re-
garding:
(n) specified searches and seizures;
{b) the acquisition of specified statements from the accused; and
(c) the relutionship, if any, of specified persons to the prosecuting
authority,

COMMENT

There e no_comparable provision in present Delaware law, This Stand-

ard expands current Delaware discovery procedure and the proceduris set
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forth in the preceding Standards, in that it provides for discovery of ma-
terial, including material relating to collateral issues, specified by the defense.
Subsection (c) is evidently intended to disclose a situation in which the re-
lationship is such that the specified person may be regarded as a police or
other law enforcement agent. This may be the basis for a valid.claim of
entrapment.

STANDARD

2.4 Material held by other governmental personnel,

Upon defense counsel’s request and designation of material or infor-
mation which would be discoverable if in the possession or control of the
prosecuting attorney and which is in the possession or control of other
governmental personnel, the prosecuting attorney shall use diligent good faith
efforts to cause such material to be made available to defense counsel; and if
the prosecuting attorney’s efforts are unsuccessful and such material or
other governmental personnel are subject to the jurisdiction of the court,
the court shall issue suitable subpoenas or orders to cause such material
to be made available to defense counsel,

COMMENT

There is no comparable provision in present Delaware law. This Stan-
dard is designed to enforce the earlier Standards requiring disclosure of all
materials in the hands of any governmental agency. It requires diligent efforts
on the part of the Attorney General to secure such information and provides
for subpoenas or orders to cause such material to be made available to the
defense counsel.

STANDARD

2.5 Discretionary disclosures.

(2) Upon a showing of materiality to the preparation of the defense,
and if the request is reasonable, the court in its discretion may require dis-
closure to defense counsel of refevant material and information not covered
by sections 2.1,2.3 and 2.4,

(b) The court may deny disclosure authorized by this section if'it
finds that there is a substantial risk to any person of physical harm, intimi-
dation, bribery, economic reprisals or unnecessary annoyance or embarrass-
ment, resulting from such disclosure, which outweighs any usefulness of the
disclosure to defense counsel.

DELAWARE LAW

Under present Delaware law, the court may order the discovery of
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items material 1o the preparation of the defense if the request is reasonable
and within the scope of Superior Court Criminal Rule 16. State v. Winsett,
Del. Super,, 200 A.2d 237 (1964), Under Rule 16(e) the court may also issue
protective orders to deny, restrict or defer discovery as it may deem appro-
priate,

COMMENT

‘The Standard expands present Delaware practice and  provides the
procedure both for making avallable material information not covered by the
preceding Standards and also for restricting disclosure in the event of certain
fuctors which may outwelgh {he desirability of discovery. In the event that
Standard 2.5(b) s adopted, it should be worded in such a way as to make
clear that jt applies.only to exceptional cases and cannot be used to subvert
the policy of full tiselosure,

STANDARD

2.6 Mattors not subject to disclosure,

{a) Work product, Disclosure shall not be required of legal research
or of records, cotrespondence, réeports or memoranda to the extent that
they confain the opinions, theories or conclusions of the prosecuting attor-
ney or members of his legal staff,

(b) Informants, Disclosure of an informant's identity shall not be
required where his identity is a prosecution secret and a failure to disclose
will 1ot infringe the constitutional rights of the accused, Disclosure shall not
be denled hereunder of the identity of witnesses to be produced at a hearing
or trinl,

() National security, Disclosure shall not be required where it
involves a substantial risk of grave prejudice of national security and a failure
to disclose will not infringe the constitutional rights of the accused. Dis-
closure shall not thus be denied hereunder tegarding witnesses or material
to be produced at a hearing or trial,

DELAWARE LAW

There are no specific provisions of present Delaware law covering the
matters dealt with in-Standard 2.6, and no cases have been found on the
subject, except in regard to informants. In State v, Flowers, Del. Super.,
316 A2d 564 (1973), the/Superior court ruléd that a post-trial in camera

examination of the secret informer was appropriate and that his identity

would be disclosed i his anonymity was not essential or if his disclosure
“would materdully aid the defense,” The decision would not seem te pre-
clude a prostrinl in camera examination since the purpose is to secure a fair
teigl for the defendant,



COMMENT

While there is no doubt that the matters covered by Standard 2.6
should not ordinarily be subject to discovery, the Committee would prefer
that the Attorney General be required formally to invoke the privilege
set forth in Standard 2.6, followed by a court determination as to the validity
of the asserted privilege. The Standard apparently contemplates that the
determination of the existence of the privilege would be made by the Attor-
ney General. There would appear to be very limited applicability of the “nation-
al security” standard in a State case,

PART 1lll. DISCLOSURE TO PROSECUTION

3.1 The person of the accused.

(a) Notwithstanding the initiation of judicial proceedings, and
subject to consititutional limitations, a judicial officer may require the
accused to:

(i) appear in a line-up;

(ii) speak for identification by witnesses to an offense;

(iii) be fingerprinted;

(iv) pose for photographs not involving reenactment of a scene;

(v) try on articles of clothing;

(vi) permit the taking of specimens of material under his
fingernails;

(vii) permit the taking of samples of his blood, hair and other
materials of his body which involve no unreasonable
intrusion thereof;

(viili) provide specimens of his handwriting; and

(xi) submit to a reasonable physical or medical inspection of
his bedy.

(b) Whenever the personal appearance of the accused is required for
the foregoing purposes, reasonable nofice of the time and place of such
appearance shall be given by the prosecutmg attomey to the accused and
his counsel. Provision may be made for appearances for sach purposes in
an order admitting the accused to bail or providing for his release.

COMMENT

There are no formal Delaware rules on the subject matter of Standard

3.1 except 21 Del. C. §2740 which states that, “Any person arrested for
driving a motor vehicle while under the influence of intoxicating liquor upon
the public highways in this State shall be deemed to have given his consent
to submit to a chemical test of his breath, blood, or urine for the purpose of
determining the alcoholic content of his blood.” It would appeay to be desir-
able to adopt a rule of court which would formalize procedures for criminal
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investigations involving the accused, The Standard’s formulation appears
particularly desirable in that it calls for judicial supervision of the investi-
gative process and requives reasonable notice of any required appearance on
thewpart of the accused to be given to him and his attorney.

STANDARD

3.2  Medical and scientific reports.

Bubject to constitutional limitations, the trial court may require that
the progecuting attorney be informed of and permitted to inspect and copy
or photograph any reports or statements of experts, made in connection with
the particular case, including results of physical or mental examinations and
of scientific tests, experiments or comparisons,

DELAWARE LAW

Under Superior Court Criminal Rule 16(c), the Attorney General may
request the defendant to peérmit the State discovery of written reports of
gutopsics, ballistic tests, fingerprint analyses, handwriting analyses, blood,
urine and breath tests, and written reports of physical or mental examinations
of the defendant or the alleged victim by a physician, dentist or psychologist
madé in connection with the particular case, but only if a similar request is
made by the defendant under Rule 16(a) (2). Any such “condition” may be
imposed only if the court is satisfied that the Attorney General has made a
showing of good cause, that the items sought aré material, that the imposition
of any such aondition is reasonable and that the best interests of justice will
be served thereby.

COMMENT

Delaware law differs in important ways from the Standard. Under the
present law, discovery by the State is conditioned upon discovery by the
defendant and the discovery available to the State relates to a wider range of
materials than is covered by the Standard. The Committee believes that the
existing rule js preferable to the Standard, both because of the Standard’s
lack of reciprocity and because the granting of discovery to the State is
appatently discretionary with the court, More preferable, in the Committee’s
view, would be completely reciprocal discovery, limited only by the privilege
against selfincrimination and any due process obligations which the State
may have under Brady v. Maryland, 373 U.S. 83 (1963).

STANDARD

3.3 Nature of defense.

Subject to constitutional limitations, the trial court may require that
the prosecuting attorney be informed of the nature of any defense which
defense counsel intends to use at trial and the names and addresses of persons
whom defense counsel intends to call as witnesses in support thereof,



DELAWARE LAW

Delaware law.does not at present require that defense counsel dis-
close the nature of any defense which may be used at trial (other_than in-
sanity under Superior Court Criminal Rule 12.1) or the names and addresses
of potential defense witnesses, nor does it permit the court discretionary
authority to require such disclosure. .~ .

COMMENT

The Standard substantially increases the discovery presently available
to the State. Certainly the availability of such information to the prosecution
would greatly aid in preparation for trial, and there appears to be no de-
fensible basis for perpetuating a system in which the defendant has the
benefit of surprise in any context in which the State has a heavy burden of
proof. However, the Committee favors a rule requiring mandatory discovery.

PART IV, REGULATION OF DISCOVERY

4.1 Investigations not to be impeded.

Except as is otherwise provided as to matters not subject to disclosure
(section 2.6) and protective others (section 4.4), neither the counsel for the
parties nor other prosecution or defense personnel shall advise persons having
relevant material or. information (except the accused) to refrain from dis-
cussing the case with opposing counsel or showing opposing counsel any
relevant material, nor shall they otherwise impede opposing counsel’s in-
vestigation of the case.

DELAWARE LAW

Under constitutional principles enunciated by the Supreme Court,
witnesses may not deliberately conceal from the judge, jury and defense
counsel evidence which is favorable to the defendant in impeaching the
credibility of prosecution witnesses. Giles v. Maryland, 386 U.S. 66 (1967).
Code of Professional Responsibility D.R. 7-109 forbids counsel to advise
witnesses to withhold information from, or make themselves unavailable
to, opposing counsel.

COMMENT

Delaware law is in accord with the Standard, but its adoption as a rule
of court would be a helpful restatement of the general principle. &

i
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STANDARD

4.2  Continuing duty to disclose,

If, subsequent to compliance with these standards or orders pursuant
thereto, a party discovers additional material or information which is sub-
ject to disclosure, he shall promptly notify the other party or his counsel
of the existence of such additional material, and if the additional material
o information is discovered during trial, the court shall also be notified.

DELAWARE LAW

Superior Court Criminal Rule 16(f) provides that:

If, subsequent to disposition of a motion filed under this Rule,
and prior to or during trial, a party discovers additional material previ-
ously requested, or [ordered] . . . which is subject to discovery or in-
spection under the Rule, he shall promptly notify the other party or
his attorney or the Court of the existence of the additional material.
If at any time during the course of the proceedings it is brought to the
attention of the Court that a party has failed to comply with this
Rule or with an order {ssued pursuant to this Rule, the Court may order
such party to permit the discovery or inspection of materials not

previously disclosed, grant a continuance, or prohibit the party from

introducing in widencc material not disclosed, or it may enter such
uther order as it deems just under the circumstances,

COMMENT
Delaware law is in accord with the Standard.
STANDARD

4.3  Custady of materials.

Any materiols furnished to an attorney pursuant to these standards
shall remain in his exclusive custody and be used only for the purposes

- of conducting his side of the case, and shall be subject to such other terms
= and conditions ag the court may provuie

DELAWARE LAW

There is no comparable provision in Delaware law relating to custody
of matenal fuenished, Superior Court Criminal Rule 16(d) permits interven-
tion by the court to set standards for discovery, and permits the Attorney
Genoral to speeify an aliernate time, place or method of discovery in the
epurse of ehjecting to an application for discovery.

G0
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COMMENT

The formulation of the Standard appears preferable to the present
Rule. Some prosecution objections to broader discovery will be met by lim-

iting the use of discovered materials, The Standard should not, however, be.

construed to restrict disclosure by counsel to his client, his staff and other
witnesses when such disclosure is necessary for the preparation of the case.

STANDARD

4.4  Protective orders,

Upon a showing of cause, the court may at any time order that spec-
ified disclosures be restricted or deferred, or make such other order as is
appropriate, provided that all material and information to which a party is
entitled must be disclosed in time to permit his counsel to make beneficial
use thereof,

DELAWARE LAW

Superior Court Criminal Rule 16(e) states that “Upon a sufficient
showing the Court may at any time order that the discovery or inspection
be denied, restricted or deferred, or make such other order as is appropriate.”
The Rule also provides that the State may be permitted by the court to make
the “showing” in theform of a written stateméni to be inspected by the
court in camerz. If the court enters an order granting relief following a
showing in camera, the entire text of the State’s statement must be sealed
and preserved in the records of the court to be made available to the appellate
court in, the event of an appeal by the defendant. I

COMMENT

Delaware law is not in accord with the Standard, because present Rule
16(e) would permit the ¢énial of discovery which may be otherwise required.
The Committee favors adoption of the Standard.

STANDARD

4.5 Excision.

When some parts of certain material are discoverable under these
standards, and other parts not discoverable, as much of the material should
be disclosed as is consistent with standards, Excision of certain material and
disclosure of the balance is preferable to withholding the whole, Material
excised pursuant to judicial order shall be sealed and preserved-in the records
of the court, to be made available to the appellate court in the event of an
appeal, ' :
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DELAWARE LAW

Superior Court Criminal Rule 16(e) permits excision of nondiscover-
able material, but only upon court order.

COMMENT

Present Delaware law appears preferable to the Standard because it
requires a judicial review of the excision of material. The Standard would
permit an ex parte excision of material and would permit a party determined
o do so 1o defeat the purpose of discovery. The Committee favors a rule
requiring notification to the court if requested material is excised.

STANDARD

4,6 In camera proceedings,

Upon request of any person, the court may permit any showing of
cause for denial or regulation of disclosures, or portion of such showing, to be
made in comerd, A record shall be made of such proceedings. If the court
enters an order granting relief following a showing in camera, the entire
record of such showing shall be sealed and preserved in the records of the
court, to be made available to the appellate court in the event of an appeal.

DELAWARE LAW

Superior C()urt Criminal Rule 16(e) permits in camera proceedings on
the motion of the State,

COMMENT

The Standard differs from present Delaware law by permitting “any
person™ 1o request in camera proceedings. The Committee would favor a
rule granting to any party and any person having an interest in the material
10 b discovered the right to request an in camera proceeding.

STANDARD

4,7  Sanctions,

(n) If at any time during the course of the proceedings it is brought
to the attention of the court that a party has failed to comply with an applic-
able discovery rule or an order issued pursuant thereto, the court may order
such party to permit the discovery of material and information not previously
disclosed, grant a continuance, or enter such other order as it deems just
under the ciccumstances,
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(b) Wiltful violation by counsel of an applic:{ble discovery rule or
an order issued pursuant thereto may subject counsel to appropriate sanctions
by the court.

DELAWARE LAW

Superior Court Criminal Rule 16(f) provides that ‘“If, subsequent to
disposition of a motion filed.under this Rule, and prior to or during trial,
a party discovers additional material previously requested, or [ordered]

. . which is subject to discovery or inspection under the Rule, he shall
promptly notify the other party or his attorney or the Court of the existence
of the additional material. If at any time during the course of the proceedings
it is brought to the attention of the Court that a party has failed to coraply
with this Rule or with an order issued pursuant to this Rule, the Court may
order such party to permit the discovery or inspection of materials not
previously disclosed, grant a continuance, or prohibit the party from in-
troducing in evidence material not disclosed, or it may enter such other
order as it deems just under the circumstances.”

COMMENT

The Standard differs from present Delaware law in that it does not
contemplate that the court would normally have the power to prohibit a
party from introducing in evidence the material not disclosed. Granting a
continuance to allow compliance with a discovery order as provided by the
Staridard is a more desirable remedy than striking or excluding evidence for
failure to comply. Under the Standard, the court would, in extraordinary
cases, continue to have the power to exclude evidence as a sanction for
non-compliance.

PART V. PROCEDURE

5.1 General procedural requirements.

(a) Procedure prior to trial shonld recognize the possible need for
three successive stages: (i) an exploratery stage, initiated by counsel and con-
ducted without court supervision (see section 5.2); (ii) an omnibus stage,
supervised by the trial court and entailing court appearances as necessary
(see section 5.3); and (iii) a trial planning stage, entailing pretrial conferences
as necessary (se¢ section 5.4). The various stages should be adapted to the
needs of the particular case and eliminated or combined as appropriate. ;

(b) Essential to the proper expediting of proceedings prior to frial
are (i) effective judicial calendar control, and (ji) a requirement (by fule or
statute) that criminal charges be brought to trial or otherwise disposed of
within a specific time period running from a specified event. -
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5.2 Exploratory stage and setting of Omnibus Hearing.

: {a)} Prasadures prior fo trial should not interfere with but should

xxfford the opportunity for counsel to expedite a fair disposition of the
case wsing, without court intervention, discovery, investigation and plea
discussions, as appropriate in the particular case. Wherever such opportunity
does 1ot now exist, procedures should be adapted to encourage counsel to
exercise their initiative in these matters,

(b) At such time as a plea is first called for in the court having juris-
diction to try the accused, if a plea of guilty is not entered, the court shall
then set a time for an Omnibus Hearing.

(¢} The time set for the Omnibus Hearing shall allow sufficient time
for counsel to (i) initiate and complete discovery required by sections 2.1
and 2,3, and such additional discovery as in their judgment will expedite the
proceedings; (if) conduct further investigation of the case, as needed; and
(iii) continue plea discussions,

5.3 Omnibus Hearing.

(n) At the Omnibus Hearing, the trial court on its own initiative,
utilizing an appropriate checkist form, should:

(i} ensure that standards regarding provision of counsel have
heen complied with;

(ii) ascertain whether the parties have completed the discovery
required in sections 2,1 and 2.3, and if not, make orders appropriate to ex-
pedite completion;

(iii) Ascertain whether there are requests for additional dis-
closures under sections 2.4, 2.5 and 3.2;

(iv) make rulings on any motions, demurrers or other requests
then pending, and ascertain whether any additional motions, demurrers or
requests will be made at the hearing or continued portions thereof;

(v)  ascertain whether there are any procedural or constitutional
issues which should be considered;

(vi) upon agreement of counsel, or upon a finding that the trial
is likely to be protracted or otherwise unusually complicated, set a time for
u Pretrial Conference; and

(vii) upon the accused’s request, permit him to change his plea.

(b) All motions, demurrers and other requests prior to trial should
ordinarily be reserved for and presented orally at the Omnibus Hearing unless
the court otherwise directs. Failure to raise any prior-to-trial error or issue
at this time constitutes waiver of such error or issue if the party concerned
then has the information necessary to raise it, Check-list forms should be es-
tablished and made available by the court and utilized at the hearing to es-
sure that all requests, errors and issues are then considered.




{c) Any and all issues should be raised either by counsel or by the
court without prior notice, and if appropriate, informally disposed of. If
additional discovery, investigation or preparation, or evidentiary hearing, or
formal presentation is necessary for a fair and orderly determination of any
issue, the Omnibus Hearing should be continued from time to time until all
matters raised are properly disposed of.

(d) Stipulations by any party or his counsel should be binding upon
the parties at trial unless set aside or modified by the court in the interests
of justice.

(e) A record should be made of all proceedings at the hearing; such
a record may be either a verbatim record, or a summary memorandum
(dictated or written on an appropriate court-established form) indicating
disclosures made, rulings and orders of the court, stipulations, and any
other matters determined or pending.

COMMENT

There are no Delaware rules corrgsponding to Standards 5.1 through
5.3 although in practice the equivalent of the Omnibus Hearing is available
on application by a party. Such rules should be adopted if the earlier Stan-
dards relating to mandatory discovery are adopted, so that there will be
a vehicle for court supervision of the discovery process. The Committee
believes that an Ommnibus Hearmg is not advisable at the lower court level.

"STANDARD

5.4 Pretrial Conference.

(a) Whenever a trial is likely to be protracted or otherwise unusually
complicated, or upon request by agreement of counsel, the trial court may
(in addition to the Omnibus Hearing) hold oneor more Pretrial Conferences;
with trial ‘counsel present, to consider such matters as will promote a fair
and expeditious trial. Matters which might usefully be considered include:

(i) making stipulations as to facts about which there can be no
dispute;

(ii) marking for identification various documenis and other
exhibits of the parties;

(iii) waivers of foundation as to such documents;

(iv) excision from admissible statements of material prejudicial
to a codefendant;

(v} severance of defendants or offenses;

(vi) seating arrangements for defendants and counsel;

(vii) use of jurors and questionnaires; o

(viii) conduct of voir dire;




(ix) number and use of peremptory challenges;

{x) procedure on objections where there are muliiple counsei;

(xt) order of presentation of evidence and arguments where
there are multiple defendants;

(xii) order of cross-examination where there are multiple defen-
dants; .

(xiii) temporary absence of defense counsel during trial.

(b) Conferences should be recorded. At the conclusion of a con-
ference, a pretrial order, or memorandum of the matters agreed upon, should
be signed by counsel, approved by the court and filed, which should be
binding upon the parties at trial, on appeal, and in post-conviction pro-
ceedings unless set aside or modified by the court in the interests of justice.
Hewever, admissions of fact by an accused if present should bind the accused
only if included in the pretrial order and signed by the accused as well as
liis attoriey,

DELAWARE LAW

Superior Court Criminal Rule 17.1 provides for pretrial conferences
#t any time after the filing of the indictment or information upon motion
of any party or upon the court’s own motion. At the conclusion of the con-
forence, the court is required to prepare and file a memorandum of matters
agresd upon, No admissions made by the defendant or his attorney at the
conference may be used against the defendant unless the admissions are
reduced to writing and signed by the defendant and his attorney. The Rule
may not be fnvoked if the defendant is not represented by counsel.

COMMENT

Delaware law is substantially in accord with the Standard. Considera-
tlon should be given to the question of whether the presence of the defendant
should be required at all pretrial proceedings. The ABA required such pre-
sence In o tentative draft, but deleted such requirement from the approved
dralt of 1970,
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CHAPTER 4

PROVIDING DEFENSE SERVICES
PART |. GENERAL PRINICPLES

1.1 Obijective. "

The objective of the bar should be to ensure the provision of competent
counsel to all persons who need representation in criminal proceedmgs and
to educate the public to the importance of this objective,

DELAWARE LAW

The Delaware Public Defender Act, 29 Del. C. §4601 provides legal
counsel for indigent persons accused of crime through the office of the public
defender, a State official. The statute requires the public defender to counsel
and defend indigent persons charged with ‘‘a criminal offense.” The range of
representation is, according to the statute, “at every stage of the proceedings
following arrest. »

Furthermore, the public defender is required to “prosecute any appeals
or other remedies before or after conviction that he considers to be in the
interest of justice.” This has been interpreted to require public deferder
assistance at the appeal stage when, in the opinion of the particular public
defender, an appeal is necessary, representation before the Board of Pardons
in selected cases and also representation before administrative organs of the
Department of Corréctions where required in the interest of justice.

COMMENT
Delaware law meets the objective stated in the Standard.
STANDARD

1.2 Systems,

Counsel should be provided in a systematic manner in accordarice with
a widely publicized plan employing a defender or assigned counsel system
or acombination of these.

COMMENT ,

The Delaware public defender scheme is not systematic because of the
difference in the treatment of indigent defendants in Wilmington as con-
trasted with the remainder of the State, If the individual commits a felony
and js arrested in Wilmington, he is arraigned pursuant to Superior Court
Criminal Rule 5(¢) in the municipal court before having a preliminary hearing
.sqgleduled and thereafter being forwarded for action by the grand jury. The

i
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munfeipal court habitually makes known to the defendant his right to a
public defender if he is indigent, If the defendant indicates he cannot afford
counsel on his own, g written reference is made to the public defender’s
office by the particular judge before whom the request is made.

This 1s not the case, however, with respect to the larger bulk of cases
Inwhich the felony is committed outside the City of Wilmington. There, in
secordance with Rule 5, the individual is taken before a justice of the peace
and in some cases, specific reference is made to the public defender, but more
often, thers {5 no reference made to the public defender. The matter may go
forward to preliminary hearing without a public defender having been as-
signed or the individual referred to the publie defender’s office. Most im-
portantly, the individual coming through the justice of the peacé court
system may have high bail set and may be unaware of his right to free counsel
and his right to have the question of bail reconsidered and may spend any-
where [rom a week to ten days in prison awaiting a preliminary hearing,
Rule 5(c) as amended requires a preliminary hearing within ten days if the
individuat Is incarcerated,

The Committee recommends, therefore, that the justices of the peace,
through the Office of the Deputy Administrator for the Justice of the Peace
system, provide cach person who comes before the court with a written state-
ment of his right to a public defender if he cannot afford counsel. If the in-
dividual requests counsel, written referénce by name and case number should
be made to the public defender’s office, If the defendant is incarcerated, the
justice of the peace should insure that the reference is made immediately
so that the public defender can make immediate contact. If the defendant is
released on bail, he should be provided with the address of the public de-
fender’s office and encouraged to seek counsel at the office at the earliest
possible moment,

The public defender system is not adequately publicized. The Com-
mittee supgests, in gddition to the written reference recommended above,
that when a defenddwt is incarcerated in default of bail, as part of the intake
procedurs at the Delaware Correctional Center or other institution, he be
ndvised of his right to free counsel, be provided with a phone number and
access to a phone to call the public defender and provided with adequate
stationery so he may write the public defender should he wish to initiate
sontact at an ealy stuge.

STANDARD

13 Local Options,

By statute each jurisdiction should require the appropriate local sub-
division to adopt a plan for the provision of counsel, The statute should
pernit the local subdivision to choose from the full range of systems a
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method of providing counsel which is suited to its needs and consistent with
thesz standards and should allow local subdivisious to act jomtly in estab-
lishing such a plan,

COMMENT

The Public Defender Act provides a unitary public defender system
for the entire State. Because of the compactness of the State in both demo-
graphic and geographic terms, the Committee believes that no local option
is necessary.

STANDARD

14 Professional independence.

The plan should be designed to guarantee the integrity of the rela-
tionship between lawyer and client. The plan and the Jawyers serving under
it should be free from political influence and should be subject to Judlcml
supervision only in the same manner and to the same extent as are lawyers in
private practice, One means for assuring this independence, regardless of the
type of system adopted, is to place the ultimate authority and responsibility
for the operation of the plan in a board of trustees. Where an assigned counsel
system is selected, it should be governed by such a board, The board should
have the power to establish general policy for the operation of the plan,
consistent with these standards and in keeping with the standards of pro-
fessional conduct, The board should be precluded from intetfering in the
conduct of particular cases.

COMMENT

The public defender in the State of Delaware is selected by the Gover-
nor and is subject to the advice and consent of the State Senate. This has,
not unnaturally, led to the appointment of a member of the Governor's own
party as public defender. However, in practice, the public defenders have
been consistent in selecting attorneys for the office without regard to party
affiliation. Moreover, they have been competent adminjstrators and because
of their party affiliation, were able to deal effectively with the general
assembly insofar as appropriations and other matters were concerned.

Thus, although the Standard suggests that the public defender be free
from political influence, the Committee sees no need to change the existing
system in Delaware. The political nature of the office actually appears to have
been beneficial in securing funding. In other respects, Delaware practice is in
accord with the Standard.
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STANDARD

1.5 Supporting services,

The plan should provide for investigatory, expert and other services
necessary to an adequate defense. Theue should include not only those ser-
vices and facilities needed for an effective defense at trial but also those that
are required for effective defense participation in every phase of the process,
including determinations on prefrial release, competency to stand trial and
disposition following convictions,

COMMENT

The Committee believes that present funding of the public defender’s
office has been adequate to provide supporting services which comply with
the Standard, The present public defender’s office has on its staff at least
seven full-time investigators, many of whom have had extensive prior ex-
perience in the field of investigation, Moreover, the public defender employs
an expert in the use of a polygraph and an up-to-date polygraph machine
which is consistently used in office investigations.

The public defender also employs outside contractual experts, such as
psychiatrists, psychologists, pathologists, and other forensic experts where
gequired, A tradition has grown up in the public defender’s office that where
the case is serious enough, money will be found to provide experts necessary
for the proper defense of a case. Consequently, the anomaly exists that in
a serlous case the public defender’s office may be better able to provide ex-
perts than the private bar. The future existence of funding is unpredictable,
but should funding continue at the present level, it is expected that the
present level of expert services can be maintained. ‘

PART Il. ASSIGNED COUNSEL SYSTEMS

2.1  Systematic assignment.

An assigned counsel plan should provide for a systematic and publicized
method of distributing assignments, Except where there is need for an imme-
diate assignment for temporary representation, assignments should not be
made to lawyers merely because they happein to be present in court at the

‘time the assignment is made. A lawyer should never be assigned for reasons

personal to the person making assignments, If the volume of assignments is

substantial, the plan shouid be administered by a competent staff able to

advise and assist assigned counsel.
STANDARD

2.2 Eligibility to serve.
Assignments should be distributed as widely as possible among the




qualified members of the bar. Every lawyer licensed to practice law in the
jurisdiction, experienced and active in trial practice, and familiar with the
practice and procedure of the criminal courts should be included in the roster
of attorneys from which assignments are made.

STANDARD

2.3 Rotation of assignments,

As nearly as possible assignments should be made in an orderly way
to avoid the appearance of patronage and to ensure fair distribution of assign-
ments among all whose names appear on the roster of eligible lawyers, Ordi-
narily assignments should be made in the sequence that the names appear
on the roster of eligible lawyers, Where the nature of the charges or other cig-
cumstances require, a lawyer may be selected because of his special qualifica-
tions to serve in the case, without regard to the established sequence,

STANDARD

2.4 Compensation.

Assigned counsel should be compensated for time and service neces-
arily performed in the discretion of the court within limits specified by the
applicable statute. In establishing the limits and in the exercise of discretion
the objective should be to provide reasonable compensation in accordance
with prevailing standards,

COMMENT

Although Delaware has a public defender system, assigned counsel will
be appointed in cases where there js a conflict of interest arhong codefen-
dants. See Lindh v, O’Hara, Del. Supr., 325 A.2d 84 (1974). In such cases,
Lindh dictates that 29 Del. C. §46035 is controlling. This statutory provision
provides that:

For cause, the court may on its own motion ot upon the appli-
cation of the Public Defender or the indigent person, appoint an
attorney other than the Public Defender to represent him at any
stage of the proceedings or on appeal, The attorney shall be awarded
reasonable compensation and reimbursement for expenses necessarily
incurred to be fixed by the court and paid by the county.

Lindh also cited with approval Standard 2.4 in determining what is “reason-
able compensation.”




PART Ill, DEFENDER SYSTEMS

3.1 Career seivice.

A defender plan should be designed to create a career service, Selection
of the chief defender and staff should be made on the basis of merit and
should be free from political, racial, religious, ethnic and other considerations
extrancous to professional competence, The tenure of the defender and his
staff should be protected similarly, The defender and staff should be com-
pensated at a rate commensurate with their experience and skill, sufficient
to attract career personnel, and comparable to that provided for their coun-
terparts in prosecutorial offices,

COMMENT

President Delaware practice is not in accord with the Standard. The
public defender is appointed by the Governor and serves for a term of six
years on a part-time basis. It has been the practice to select the public de-
fender on the basis of chiefly political considerations. The tenure of six years
seems to be adequate to enable the individual so selected to develop the
necessary administrative expertise to run the office, The Committee re-
commends that the public defender be fulltime with a commensurate im-
provement in the conspensation.

The public defender selects assistant public defenders, some of whom
are part-time and some of whom are full-time. The part-time public defen-
ders are entitled under the unwritten law governing the internal affairs of
the office to engage in all kinds of practices including competing criminal
practices, The full-time defenders are expected to devote a normal work week
to their office but are not precluded by statute from maintaining such other
anclllary practice as they are able to perform in their off-duty hours.

The prospect of part-time public defenders doing other criminal work
and Tulltime public defenders Gunerwise engaped in “moonlighting”is not
totally attractive, The Committee recommends that all public defenders be
fulldime with no outside practice so that there could be no question about
their avallability and allegiance. At present levels of funding, this recommen-
dation could not be achieved. Indeed, because of the current levels of fund-
ing, it Is impossible to attract to either prosecutorial or defender positions
individuals who would contemplate a career in government service. Because
the public defender statute docs not contain a prohibition against private
practice, cithier as to parttime or full-time public defenders, the public
defender is able to attract considerably more qualified people than otherwise
would be the case. For example, the former chief assistant public defender is
an attorney with thirteen years experience, eight of which have been in the
public defender’s office, and is the oldest career prosecutor or defender in
the State of Delaware, It would be impossible at present funding levels to




compensate him in a manner so as to exclude him from maintaining some
kind of private practice. He, and others in the office, have found it necessary
to engage in some limited private practice on the side in order to stretch the
relatively low rate of compensation that they have received.

The ideal, of course, would be to fund both the Attormey General
and public defender at a rate high enough with ancillary benefits sufficient
to attract individuals to career government servicé, However, because of the
present state of the economy, and because of the relatively higher rate of
pay attorneys in private practice receive, it is unlikely that the general as-
sembly would in the foreseeable future appropriate sufficient funds to make
either office an attractive career possibility in the long-run.

STANDARD

3.2 Restrictions on private practice,

Insofar as local conditions permit, the defender office should be staffed
with full-time personnel, All full-time personnel should be prohibited from
engaging in the private practice of law, and part-time personnel should be
prohibited from engaging in the private practice of law in criminal cases.

COMMENT

As stated in the Comment to Standard 3.1, Delaware practxce isnotin
accord with the Standard.

STANDARD

3.3 Facilities; library.

Every defender office should be located in a place convenient to the
courts and be furnished in a manner appropriate to the dignity of the legal
profession, A librarv_of sufficient size, considering the needs of the office
and the accessibility af other hbrarles and other necessary facilities and
equipment should Y. movxded

COMMENT

Present Delaware practice is not in accord with the Standard. One of
the critical problems in.the present public defender office in Wilmington and
elsewhere in the State is inadequate facilities. Again, the problem is funding.
Insufficient money exists in each budget to provide, for example, a single
office for each full-time public defender, and adequate llbrary or adequate
secretarial and paralegal assistance. :

&
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PART IV, TYPES OF PROCEEDINGS

41 Criminal cases,

Counsel ghould be provided in all criminal proceedings for offenses
punishable l';y loss of liberty, except those types of offenses for which such
punishment is not likely to be imposed, regardless of their denomination as
fe!onies wisdemeanors or otherwise,

COMMENT

Delaware practice is in accord with the Standard. The public defender
is required to represent all indigent persons charged “with a criminal of-
fense,” 29 Del, C, §4601, In practice, the public defender of the State of
Delaware operates in every court in the State. As noted in the Comment to ..
Standard 1.2, the justlee of the peace courts are not uniform in advislig
Indigent defendants of their right to counsel by the pubtic defender.

STANDARD

4.2 Colizimral proceadings,

Counget should be provided in all proceedings arising from the initia-
tlen of a ceiminal action against the accused, including extradition, mental
competency, post-conviction and other proceedings which are adversary in
nature, tegordless of the designation of the court in which they occur or
clnssification of the proceedings as civil in nature.

COMMENT

Delaware practice is in accord with the Standard. The public defender
Iias provided services wherever required throughout the State. This includes
repregentaton in habegs corpus proceedings and in groceedings plirsuant to
Superior Court Criminal Rule 35, which is the Delaware form of post-con-
vietion eview, Representation h'\s also. been provided in Board of Pardons
proeeedings where required, naturally throughout the appellaté process,
and befors administeative organs of the Department of Corrections where
required In order to insure agalnst a manifest injustice,

PART V. "STAGE QOF PROCEEDINGS

5,7 {oital provision of counsel; notice.

Counsel should be provided to the gocused as soon as feasible after
Ye 15 taken into custody, when he appears before a committing magistrate, or
Mzm\ he is formslly charged whichever occurs earliest, The authorities




should have the responsibility to notify the defender or the official respon-
sible for assigning counsel' whenever a person is in custody and he requests
counsel or he is without counsel. B

COMMENT

As stated in the Comment to Standard 1.2, practice in Wilmington is
in accord with the Standard, but practice in the justice of the peace courts
often is not.

STANDARD

5.2 Duration of representation.

Counse! should be provided at every stage of the proceedings, including
sentencing, appeal, and postconviction review. Counsel initially appointed
should continuse to represent the defendant through all stages of the pro-
ceedings unless a new appointment is made because geographical considera-
tions or other factors make it necessary.

COMMENT

Delaware law is in accord with the Standard. Counsel is customarily
provided at every stage of the proceedings where adequate notice is given to
the public defender’s office. Public defenders have appeared at proceedings
pursuant to Superior Court Criminal Rule 5, at preliminary hearings, at
arraignment, during motions, at trial, on appeal, and during the entire range
"'of postconviction remedies, The public defender presently does not provide
representation for motions for collateral relief in the federal courts, but it
has been the custom of the United States District Court for the District
of Delawaré where an individual makes application for post-conviction
remedy to appoint the particularpublic defender who handled the matter up
to that time,

STANDARD

5.3 Withdrawal of counsel.

Once appointed\, counsel should not request leave to withdraw unless
compelled to do so because of serious illness or other incapacity to render
competent represgntation in the case, or unless contemporaneous or an-
nounced future conduct of the accused is such as to seriously compromise
the lawyer’s professicnal integrity. If leave to withdraw is granted, or ifcthe
defendant for substantial grounds asks that counsel be replaced, successor
counsel should be appointell. Counsel should not seek to withdraw because
he believes that the contentions of his client lack merit, but should present
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for consideration guch points as client desires to be raised provided he can
do so witliout compromising professional standards,

COMMENT

Delaware practice is in accord with the Standard, The only grounds
for which public defenders are habitually relieved of representation is a
situation where two or more co-defendants have a clear conflict of interest.
Under these circumstances, the public defender makes known the conflict
to the court and other counsel is appointed, The Public Defender Act pro-
vides in 19 Del. C, §4605 for the appointment of other counsel in a situa-
tion where there is a conflict.

There have been a few situations in which the indigent person does
not desire the public defender and wishes the court fo appoint particular
outside private coungel, Under these cirsumstances, the court rightfully takes
the position that it need only appoint counsel, not counsel of the defendant’s
choice, und penerally trial proceeds although the defendant may be some-
what unwilling

A real problem insofar as the public defender is concerned is the
multiplicity of frivolous appeals by the public defender clients. In practice,
it has been difficult to avoid taking what may appear to be an unjustified
appeal because of the difficulty in interpreting standards relating to with-
drawal of counsel from unmeritorious appeals.

PART VI, ELIGIBILITY FOR ASSISTANCE

6.1 Eligibility.

Counsel should be provided to any person who s financially unable to
obtain adequate representation without substantial hardship to himself or
his family, Counsel should not be denied to any person merely because his
friends or relatives have resources adequate to retain counsel or because he
has posted or is capable of posting bond,

COMMENT

The public defender statute contains no definition of "‘indigency."’
This hag provided some difficulty in the administration of the public de-

fender's office. The public defender errs more frequently on the side of

accopting representation than declining it so that a person who claims he
is financially unable to obtain private counsel almost invariably ends up with
a public defender, Bfforts have been made in the past to screen, but since
there are no investigatory facilites available to check information given by
a potential public defender client, it is really impossible to filter out the
so-called freeldoaders from the persons genuinely eligible. In many cases,
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despite a determination of ineligibility by the public defeader’s office, the
superior court appoints the public defender to represent a defendant who
claims not to be able to afford counsel. The Committee recommends a
termination of such appointments unless based on a factual determination
of indigency based on facts not known ©3 the public defender s office ‘af
the time of its determination. ; :

STANDARD

6.2 Partial eligibility.

The ability to pay part of the cost of adequate representation should
not preclude eligibility. The provision of counsel may be made on the con-
dition that the funds available for the purpose be contributed to the system
pursuant to an established method of collection.

COMMENT

Delaware law is not in accora with the Standard. One of the genuine
deficiencies of the present system is that it is an “all or*ngthing” system.
If the person cannot afford counsel for the particular offense, even though he
may be able to afford part payment, he is accepted as a public defender

client since he is, in the eyes of the public defender statute, indigent. The

Committee suggests that the law be amended to allow the public défender
to collect as much of a fee as the individual can pay even though he is unable
to totaily pay private counsel. In this manner, part of the costs of maintaining
the public defender system could be paid by the clients themselves and sub-
stantial funds returned to the State.

STANDARD

6.3 = Determination of eligibility.

A preliminary and tentative determination of eligibility should be made
as soon as feasible after a person is taken into custody. The formal deter-
mination of eligibility should be made by the judge or an officer of the court
selected by him, A questionnaire should be used to determine the nature
and extent of the financial resources available for obtaining representation.
If at any subsequent stage of the proceedings new information concerning
eligibility becomes available, eligibility should be redetermined,

COMMENT

Delaware practice is in accord w1th the Standard




STANDARD

6.4 Reimbursement,

Reimbursement of counsel or the organization or governmental unit
providing counsel should not be required, except on the ground of fraud in
obfaining the determination of eligibility.

COMMENT

Delaware practice is in accord with the Standard, except that there
is at present no method of obtaining reimbursement in the case of fraud.
As o practical matter, however, the time spent in obtaining such reimburse-
ment would probably not be warranted,

PART VIl OFFER AND WAIVER

7.1 Explaining the availability of a lawyer.

When a person is taken into custody or otherwise deprived of his
freedom he should immediately be warned of his right to the assistance of a
fawyer, This warning should be followed at the earliest opportunity by the
formal offer of counsel, preferably by a lawyer, but if that is not feasible,
by a judge or magistrate, The offer should be made in words easily under-
stood, and it stiould be stated expressly that one who is unable to pay for
adequate representation is entitled to have it provided without cost to him,
At the earliest opportunity a person in custody should be effectively placed
in communication with a lawyer, For this purpose he should be provided
access to a telephone, the telephone number of the defender or person
responsible for assigning counsel, and any other means necessary to place
hint in communication with a lawyer,

COMMENT

As stated in the Comment to Standard 1.2, practice in Wilmington is
In accord with the Standard, but practice in the justice of the peace courts
often is not,

STANDARD

W
7.2 Waiver, ,
The accused’s ‘failure to request counsel or his announced intention
to plead guilty should not of itself be construed to constitute a waiver. An
aecused should not ve deemed to have waived the assistance of counsel until
the entire process of offering counsel has been completed and a thorough
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inquiry into the accused’s comprehension of that offer and his capacity to
make the choice intelligently and understandingly has been made, No waiver
should be found to have been made where it appears that the accused is
unable to make an intelligent and understanding choice because of his mental
condition, age, education, experience, the nature or complexity of the case,
or other factors,

COMMENT

Delaware practice is in accord with the Standard. The public defender
has treated the question of waiver consistent with the decision in Johnson
v. Zerbst 304 U.S. 458 (1938) Ceiisequently, neither the public defender
nor the court will permit waiver where the individual is otherwise qualified
for public defender assistance. There is practically no case in which a person
went to trial without counsel, having totally waived the public defender. -

STANDARD

7.3 Acceptance of waiver. ~ &

No waiver of counsel should be accepted unless it is in writing and of
record, If a person who has not seen a lawyer indicates his intention to waive
the assistance of counsel, a fawyer should be provided to consult with him,
No waiver should be accepted unless he has at least once conferred with a
lawyer. If a waiver is accepted, the offer should be renewed at each subse-.
quent stage of the: proceedings at which the deféndant appears without
counsel,

COMMENT

Because of the superior court’s readiness to appoint public defenders
in either indigent or non-indigent cases when the individual appears without
counsel, present Delaware practice goes beyond the Standard in that there
are virtually no instances of 4 defendarit’s being unrepresented.
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PART I} — THE CRIMINAL TRIAL
CHAPTER 5

SPEEDY TRIAL

PART I. THE TRIAL CALENDAR

1.1 Priorities in scheduling criminal cases,

To effectuate the right of the accused to a speedy trial and the interest
of the public in prompt disposition of criminal cases, insofar as is practicable:

(a) the trial of criminal cases should be given preference over civil
cases; and

(b) - the trial of defendants in custody and defendants whose pre-trial
liberty is reasonably believed to present unusnal risks should be given prefer-
ence over other criminal cases,

DELAWARE LAW -

Superior Court Criminal Rule 50(a) provides that *“Preference

shall be given to criminal proceedings as far as practicable.”” There is
no rule requiring preferential treatment for a defendant who is incar-
‘cerated while awaiting trial, but in practi;# regular reports are made to
the superior court and other judiciary oifiziis on the status of persons
- who-are in jail awaiting trial and special preference is gwen to the tnal
of such persons. :

COIVHVIENT

Delaware law is in accord with the Standard as it relates to
calendar preference for criminal over civil cases. As stated in connee-
tion with Standard 2.2, consideration should be given to the estab-
lishment by rule of time limits within which trial must commence.
The Committee does not réecommend special time limits for the frial
of incarcerated persons.

STANDARD

1.2  Court control; prosecutor’s duty to report.

Control over the trial calendar should be vested in the court, The pro-

secuting attorney should be required to file as a public record periodic reports
with the court setting forth the reasons for delay as to each case for which he
has not requested: trial within a prescribed time followmg chargmg The

pxosecutmg attomney should also: advise the court of facts relevant in deter-

mining the order of cases on the calendar

DELAWARE LAW ' g

Q

Superior Court Criminal Rule 50(5) permits ‘th%cburt to place

. i ’
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crintinal proceedings on appropriate calendars. There is no requirement
of a perlodic report by the Attorney General concerning cases in which
trfal has not been requested. Under the former practice, the Attorney Gern-
¢ral provided the court with a list of cases to be tried. Control of the calen-
dar 28 it relates {0 cases which the Attorney General schedules for trial
wis vested in the Criminal Office Judge of the Superior Court, a rotating
assignment amoung the ju’ges. The Criminal Office Judge would entertain
motions from defense gounsel seeking trial of c¢ases which have, not
been listed for trial by the Attorney General. Recently, the superior
court has assumed control of its calendar. See the Comparative Study on The
Punetion of the Trial Judpe,

COMMENT

Delaware practice is in accord with the Standard. The required report
by the prosccuting attorney on cases in which trial has ot been requested
appoars to be a desirable innovation, and a rule should be adopted requiring
such a report.

STANDARD

13  Continuancos,

The court should grant a continuance only upon a showing of good
cause and only for so long as is necessary , taking into account not only the
request or consent of the prosecution or defense, but also the public interest
in prompt disposition of the case,

DELAWARE LAW

While there is no rule embodying the Standard, current practice
is in substantial aceord with the Standard with respect to the granting
of continuances.

COMMENT
No change in present law or rules is considered necessary.
PART tl, DETERMINING WHAT IS A SPEEDY TRIAL

2.1 Speady teial time limits.

A defendant’s right to speedy trial should be expressed by rule or
statufe In terms of days or months running from a specified event, Certain
periods of necessary delay should be excluded in computing the time for
teial, and these should be specifically identified by rule or statute insofax as
is pracitleable,
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DELAWARE LAW

Delaware law is contrary to the Standard, in that there is no
statute or rule which places a time limit on the commencement of
trial following arrest or indictment (The Standard does not, of course,
relate to statutes placing limits on the commencement of proceedings,
a matter governed by 11 'Del. C. §205). However, on May 21, 1973,
the late Chief Justice Wolcott issued a directive for administrative pur-
poses in which the courts of common Pleas and the municipal court
were directed to process criminal cases so that they would be disposed
of, from information throughsentencing, within three months and the
superior court was directed to procéss criminal cases, from indictment
or information through sentencing, within six months. A system of
quarterly reports was established with respect to the status of pending
cases, Chief Justice Herrmann on January 4, 1974 anhounced a goal
of reducing the six month trial limitation to four months and the three
month limitation to Une month, The Chief Justice also established
a Speedy Trial Committee, consisting of judges appointed from each
court, including the family court.

In practice, the Delaware courts do accord a fairly speedy trial of
criminal cases. As of April 30, 1972, the following percentage of cases
within the trial jurisdiction of the followmg courts had been pending
less than four months: .

Superior Court, New Castle County 62.8%
Court of Common Pleas 75 0%
Municipal Court 92.0%

However, as clearly revealed by the 1972 Annual Report of the
Administrative Office of the Courts, the total case load of all of these

courts has been increasing. For example, there were 4,011 cases filed.

in the superior court during the year 1972, compared with 2,489 cases
during 1971 and 1,885 during 1968; The number of cases pending at
the end of each year has risen from 835 in 1968 to 967 in 1971 and
1,075 in 1972, These statistics suggest that, if all other factors stay
constant, the gradually increasing work load may result in longer
trial delays.




COMMENT

In view of the Standard, and the increasing case load of the courts,
it 15 recommended that a rule be adopted requiring the trial of all criminal
cases within specifie time limdts. Such lmits should be consistent with present
practice, and the rule should allow for periods of necessary delay. No ree-
ommendation is made as to the lcngh of the time limits, although if tolling
provisions similar 1o those set forth in Standard 2.3 were adopted, the Com-
mittee would have no difficulty in recommending the current “goal” of four
months for superior court cases and one month for lower court cases. Es-
tablishing such time limits appears ta be desirable irrespective of the remedy
which is nvallable in the event that trfal Is not commenced within such limits,
In State v, Pischer, Del, Supr., 285 A.2d 417(1971), the Supreme Court of
Delaware,” clting, inter alia, Standard 2.1, affirmed the dismissal of indict-
ments where 2.4 months lapsed in fhe prehminaxy step of choosing a forum
to try the misdemeanor charges in gpestion.

STANDARD

2.2 Whan time commences to run,

The time for trial should commence running, without demand by the
defendant, as follows:

() from the date the charge is filed, except that if the defendant has
been continuousty hield in custody or on bail or recognizance untill that date
to answer for the sunie crime or a crime based on the same conduct or arising
from the same criminal episode, then the time for trial should commence
rwming from the date he was held to answer;

(1) if the charge was dismissed upon motion of the defendant and
therenfter the defendant was held to answer or charged with an offense, from
the date the defendant was so held to answer or charged, as above; or

(¢) If the defendant is to be tried again following a mistrial, an order
for a new trial, or an appeal or collateral attack, from the date of the mistrial,
erdered granting a new trial, or remand,

DELAWARE LAW
Siaee Dolaware law imposes no time limitations for the com-
mencenent of trial, there is no equivalent to the Standard in Delaware
fHIVA
COMMENT

If the suggestion in the Comment to Standard 2.1 is adopted, it
will also be necessary to adopt the rules similar to Standard 2.2, The
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Standard expressly rejects the “‘demand doctrine” in force in many
jurisdictions which requires an express demand by the defendant in
order to start the time for trial running. The Standard appears to em-
body a more desirable rule in light of the fact that the State has the
sole power to bring the charge to trial.

Section 2.2(b) is in need of clarification. The ABA Commentary
indicates that it is intended to apply to the situation in which thd
defendant is later charged with an offense arising out of the same

- conduct or criminal episode as a previously dismissed charge. This
should be made clear in any rule which iy adopted embodying the
Standard.

STANDARD

2.3 Exciuded periods.

The following periods should be excluded in computing the time for
trial:

(a) The period of delay resulting from other proceedings concerning
the defendant, including but not limited to an examination and hearing on
competency and the period during which he is incompetent to stand trial,
hearings on pretrial motions, interlocutory appeals, and trial of other charges,

(b) The period of delay resulting from congestion of the trial docket
when the congestion is attributable to exceptional circumstances.

(¢c) The period of delay resuliing from a continuance granted at the
request or with the consent of the defendant or his counsel, A defendant
without counsel should not be deemed to have consented to a continuance
unless he has been advised by the court of his right to a speedy trial and the
effect of his consent,

(d) Ther period of delay resulting from a continuance granted at the
request of the prosecuting attorney, if

(i) the continuance is granted because of the unavailability of
evidence material to the state’s case, when the prosecuting attorney has
exercised due diligence te obtain such evidenice and there are reasonable
grounds 1o believe that such evidence will be available at the later date; or

(i) the continuance is granted to allow the prosecuting at-
torney additional time to prepare the state’s case and additional time is
justified because of the exceptional circumstances of the case,

(¢) The period of delay resulting from the absence or unavailability

of the defendant, A defendant should be considered absent whenever his
‘whereabouts are unknown and in addition he is attempting to avoid appre-

hension or prosecution or his whereabouts cannot be determined by due
diligence. A defendant should be considered unavailable whenever his where- ¢

abouts are known but his presence for trial cannot be obtained or he resists
being returned to the state for trial,

Yy

N\,

i



18




o s S s e s




(f) I the charge was dismissed upon motion of the prosecuting at-
torney and thereafter a charge is filed against the defendant for the same
offense or an offense required to be joined with that oifense, the period of
delay from the date the charge was dismissed to the date the time limitations
would commence mnning as to the subsequent charge had there been no
previous charge.

(g) A reasonable period of delay when the defendant is joined for
trial with a codefendant as to whom the time for trial has not run and there
is good cause for not granting a severance, In all other cases the defendant
should be granted a severance so that he may be tried within the time limits
applicable to him.

(h) Other periods of delay for good cause.

DELAWARE LAW

Since Delaware law imposes no time limitations for the commence-
ment of trial, there is no equivalent fo the Standard in Delaware law. Such
principles are, of course, relevant in determining whether there has been
compliance with the Chief Justice’s directive, previously cited.

PART tlI. SPECIAL PROCEDURES:
PERSON SERVING TERM OF IMPRISCNMENT

3.1 Prosecutor’s obligations; notice to and availability to prisoner.

To protect the right to speedy trial of a person serving a term of im-
prisonment either within or without the jurisdiction, it should be provided
by rule or statute and, where necessary, interstate compact, that:

(a) If the prosecuting attorney knows that a person charged with a
criminal offense is serving a term of imprisonment in a penal institution of
that or another jurisdiction, he must promptly:

(i) undertake to obtain the presence of the prisoner for trial;
or

(if) cause a detainer to be filed with the official having custody
of the prisoner and request him to so advise the prisoner and to advise the
prisoner of his right to demand trial.
, (b) - If an official having custody of such a prisoner receives a detainer,
" he must promptly advise the prisoner of the charge and of the prisoner’s
right to demand trial. If at any time thereafter the prisoner informs such
official that he does demand trial, the official shall cause 2 certificate to that
effect to be sent promptly to the prosecvting attorney who caused the de-
tainer to be filed. ;

(c) Upon receipt of such certificate, the prosecuting attoiiiey must
promptly seek to obtain the presence of the prisoner for trial.

(d) When the official having custody of the prisoner receives from the




prosecuiing attorney a properly supported request for temporary custody
of such prisoner for trial, the prisoner shall be made available to that pros-
ecuting attorney (subject, in cases of interjurisdictional transfer, to the
traditional right of the executive to rofuse transfer and the right of the
prisoner to contest the legality of his delivery).

DELAWARE LAW

Incarcerated persons have a right to speedy trial on other offenses
with which they may be charged during their term of imprisonmient.
Dickey v. Florida, 398 U.S. 30 (1970). Delaware is a party to the
Uniform Agreement on Detainers, 11 Del. C, §§2540-50. This provides
a procedure by which an incarcerated defendant may obtain a trial
on any matter as tc which a detainer has been lodged against him.
Under the Dickey case, a prosecutor has an affirmative duty to secure
the presence for trial of an incarcerated person who has demanded
trial.

COMMENT

Delaware law is partially in accord with the Standard by virtue
of the Uniform Agreement on Detainers. However, a rule or statute
should be adopted to impose the duties expressed in Section 3.1(2),
since no such duties are imposed by the Agreement. The new rule or
statute should require trial of a person incarcerated in Delaware on the
same basis as trial of a non-incarcerated person. Given the compactness
of the State, there is no reason for delaying trial of such persons until
their existing term of imprisonment has ended.

STANDARD

3.2 Computation of time.

The time for trial of a prisoner whose presence for trial has been ob-
tained.while he is serving a term of imprisonment should commence running
from the time his presence for trial has been obtained, subject to all the
excluded periods listed in section 2.3, If the prosecuting attorney has unrea-
sonably delayed (i) causing a detainer to be filed with the custodial official,
or (ii) seeking to obtain the prisoner’s presence for trial in lieu of filing a
detainer or upon receipt of a certificate of demand, such periods of unrea-
sonable delay should also be counted in ascertaining whether the time for

‘trial has run,

D ELAWAR E LAW

Delaware is a party to the Uniform Agreement on Detainers.




11 Del. C. §2542(a) provides that trial of an incarcerated person must-

commence within 180 days after he delivers a request for final disposi-
tion of the matter to the responsible prosecuting attorney. 11 Del: C.
§2543(c) requires that any trial made possible by the Uniform Agree-
ment be commenced with 120 days after the arrival of the prisoner
from his place of incarceration.

COMMENT

“he Uniform Agreement provisions substantially comply with .

the first sentence of the Standard, but do not contain the recom-
mended provision relating to excluded periods. It is recommended that
trial of incarcerated persons be régulated on the same basis as trial of
all' other persons-once their presence in the jurisdiction is obtained.
Adoption of a rule or statute embodying the second sentence of the
Standard is recommended.

PART IV, CONSEQUENCES OF DENIAL OF SPEEDY TRIAL

4.1 Absolute discharge.

If a defendant is not trought to trial before the running of the time
for trial, as extended by excluded periods, the consequence should be ab-
solute dlscharge Such discharge should forever bar prosecution for the of-
fense' charged and for any other offense required to be joined with that
offense. Failure of the defendant or his counsel to move for discharge prior
to trial or entry of a plea of guilty should constitute waiver of the right te
speedy trial.

DELAWARE LAW

There is no equivalent provision of Delaware law, nor is adoption

of the Standard mandated by any constitutional provisions or court

decisions. In practice, the superior court has granted motions to dismiss

‘cases where there has been an unreasonably and un]ustlﬁably long delay
in placmg the defendant on trial.

COIVIIVIENT

The Committee récommends adoption of the Standard by court
rule. It is recognized that dismissal of a case for lack of a speedy trial is
an extreme remedy and that certain defendants may thereby feceive a
dismissal which is unjustified on the merits of the case. On the other
hand, when consideration is given to the factors listed in Standard
2.3 which would toll the running of the limitation period, it seems clear
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that no case in which delay is even remotely ]usnﬁable would be sub-
ject to dismissal under Standard 4.1,

STANDARD

4.2 Release on recognizance.

If a shorter time limitation is apphcable .0 defendants held in custody,
the running of this time should only require release of such a defendant on
his own recognizance,

DELAWARE LAW

There is no equivalent provision in existing Delaware law. Su-
perior Court Criminal Rule 7 provides that an incarcerated defendant
may demand prosecution by information instead of waiting for in-
diciment and may apply for release on bail if he is not tried within
two months of the filing of the information or indictment. The superior
court in practice has also granted release on an incarcerated defendant’s
own rtecognizance where trial delay has been unreasonable and un-
justifiable.

COMMENT
The Committee favors retention of the present two-month rule

stated in Rule 7, but would favor revision of that Rule fo permit release
on the incarcerated defendant’s own recognizance in appropriate cases.







CHAPTER 6

PLEAS OF GUILTY
PART . RECEIVING AND ACTING UPON THE PLEA

1.1 Pleading by defendant; alternatives,

(a) A defendant may plead not guilty, guilty, or (when allowed under
the law of the jurisdiction) nolo contendere. A plea of guilty or nolo contend-
ere should be received only from the defendant himself in open court, ex-
cept when the defendant is a corporation, in which case the plea may be
entered by counsel or a corporate officer.

(b) A defendant may plead nolo contendere only with the consent
of 'the court. Such a plea should be accepted by the court only after due
consideration of the views of the parties and the interest of the public in the
effective administration of justice.

DELAWARE LAW

Pursuant to Superior Court Criminal Rule 11, “A defendant may plead
not guilty, guilty or, with the consent of the Court, nolo contendere. The
Court may refuse to accept a plea of guilty, and shall not accept such plea or
a plea of nolo contendere without first addressing the defendant personally

and determining that the plea is made voluntarily with understanding of the

nature of the charge and the consequences of the plea. If a defendant re-
fuses to plead or if the Court refuses to accept a plea of guilty or if a defen-
dant corporation fails to appear, the Court shall enter a plea of not guilty.
The Court shall not enter a judgment upon a plea unless it is satisfied that
there is a factual basis for the plea.” Under present Delaware practice, the
defendant’s attorney may enter a plea of nolo contendere for him, with
the court’s approval.

COMMENT

Delaware law is in accord with the Standard. However, no standards
exist to assist the court in determining whether the plea of nolo contend-

ere should be accepted. The Committee believes that standards governing :

its acceptance should be adopted by revisions of Rule 11.
STANDARD

1.2 Pleading to other offenses.

Upon entry of a plea of guilty ot nolo contendere or after co~ ~iction
on a plea of not guilty, the defendant’s counsel may request permission for
the defendant to enter a plea of guilty or nolo contendere as to other crimes
he has committed which are within the,jurisdiction of coordinate courts of
that state, Upon writlen approval of the\»\prosecutin'g attorney of the govern-
mental unit in which these crimes are charged or could be charged, the de-
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fendant should be allowed to entes the plea (subject to the court’s discretion
to refuse a nolo contendere plea). Entry of such 2 plea constitutes a waiver
of the following: (i) venue, as to crimes committed in other governmental
units of the state; and (ii) formal charge, as to offenses not yet charged.

COMMENT

There is no present Delaware rule on ihis point. The Committee favors
adoption of the Standard, in view of the safeguard inherent in the require-
ment of written approval by the prosecuting attorney.

STANDARD

1.3 Aid of counsel; time for deliberation,

(a) A defendant should not be called upon to plead until he has had
an opportunity to retain counsel or, if he is cligible for appointment of
counsel, until counsel has been appointed or waived, A defendant with
counsel should not be required to enter a plea if his counsel makes a rea-
sonable request for udditional time to represent the defendant’s interests.

(b) A defendant without counsel should not be called upon to
plead to a serious offense until a reasonable time, set by rule or statute,
following the date he was held to answer, When a defendant without counsel
tenders a plea of guilty or nolo contendere to a serious offense, the court
should not accept the plea unless it is reaffirmed by the defendant after a
reasonable time for deliberation, set by rule or statute, following the date
the defendant received the advice from the court required in section 1.4.

DELAWARE LAW

Superior Court Criminal Rule 10 requires that arraignments be con-
ducted in open court and consist of reading the indictment or information
to the defendant or stating to him the substance of the charge and calling
on him to plead thereto. He is given a copy of the indictment or informa-
tion before he is called upon to plead.

A guilty plea to a felony charge entered without counsel and without
a waiver of counsel in invalid. Brady v. United States, 397 U.S. 742,749 n. 6
(1970); Moore v. Michigan, 355 U.S. 155, 159 (1957). Presuming a waiver
of counsel from a silent record is impermissible; the record must show or
there must be an allegation and evidence to show that the accused was
offered counsel, but intelligently and understandingly rejected the offer.
Boykin v, Alabama, 395 U.S. 238 (1969).

COMMENT

Delaware law is generally in accord with the Standard. Counsel is
appointed before arraignment in both misdemeanors and felonies. While




additional time for preparation is possible, pleas of not guilty are generally
made at this stage. Subsequently, after counsel becomes more familiar with
the case, the plea may be changed. As discussed in the Comparative Study on
Providing Defense Services, the practice in some lower courts is defective in
failing to apprise an indigent defendant of his right to counsel at the arraign-
ment stage,

Currently, no special rules exist regarding the acceptance of pleas from
uncounselled defendants. The Commiitee believes that the procedure recom-
mended by the A.B.A. Advisory Committee appears adequate to insure that
the plea is entered intelligently.

STANDARD

1.4 Defendant to be advised by court,

The court should not accept a plea of guilty or nolo contendere from a
defendant without first addressing the defendant personally and
(a) determining that he understands the nature of the charge;
(b) informing him that by his plea of guilty or nolo contendere he
waives his right to trial by jury; and
(¢) informing him:

(i)  of the maximum possible sentence on the charge, including
that possible from consecutive sentences;

(ii) of the mandatory minimum sentence, if any, on the charge;
and '

(il when the offense charged is one for which a different or
additional punishment is authorized by reason of the fact that the defendant
has previously been convicted of an offense, that this fact may be established
after his plea in the present action if he has been previously convicted, there-
by subjecting him to such different or additional punishment,

DELAWARE

Superior Court Criminal Rule 11 as well as Machibroda v. United
States, 368 U.S. 487 (1962), provide that the court may refuse to accept a
plea of guilty, and shall not accept such plea or a plea of nolo contendere,
without first addressing the defendant personally and determining that the
plea is made voluntarily with understanding of the nature of the charge and
the consequences of the plea.

A silent record is not permissible; defendant must. have personally
-answered. Brady v. United States, 397 U.S. 742 (1970); McCarthy v. United

States, 394 U.S. 459 :(1969); Bovkin v. Alabama, 395 U.S. 238 (1969);
Brown v. State, Del. Supr., 250 A.2d 503 (1969).
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COMMENT

Delaware practice is generally in accord with the Standard, but the
Committee recommends the adoption of a rule which would establish formal
procedures for complying with the Standard. The Brown case does not focus
on the duty of the trial judge to advise the defendant of the possible sen-
tences which he is facing and those courts which use an instruction which is
strictly based on Brown may not, in fact, advise the defendant on this matter.
Such information would have to be given in order to comply with the Stan-
dard.

STANDARD

1.5 Determining voluntariness of plea.

The court should not accept a plea of guilty or nolo contendere with-
out first determining that the plea is voluntary. By inquiry of the prosecuting
attorney and defense counsel, the court should determine whether the ten-
dered plea is the result of prior plea discussions and a plea agreement, and, if
it is, what agreement has been reached. If the nrosecuting attorney has agreed
to seek charge or sentence concessions which must be approved by the court,
the court must advise the defendant personally that the recommendations of
the prosecuting attorney are not binding on the court. The court should then
address the defendant personally and determine whether any other promises
or any force or threats were used to obtain the plea.

DELAWARE LAW

As required by Brown v, --ite, Del. Supr., 250 A. 2d 503 (1969),
Delaware courts miake a determiination of the voluntariness of a guilty plea
prior to accepting it. The defendant is specifically advised that the court is
not bound by any recommendation by the State as to the sentence.

A guilty plea, if induced by promises or threats which deprive it of the
character or a voluntary act, is void and open to collateral attack. Machibroda
v, United States, 368 U.S. 487 (1962); Kercheval v. United States, 274
U.S. 220 (1927); Santobello v. New York, 404 U.S. 257 (1971). A plea of
guilty must stand when entered by one fully aware of its direct consequences,
including the actual value of any commitments made to him by the court,
prosecutor, or his own counsel; unless induced by threats (or promises to
discontitue improper harassment), misrepresentation (including unfulfilled
or unfulfillable promises), or improper promises (made by bribe). Brady v.
United States, 397 U.S. 742 (1970); Santobello, supra. A plea of guilty is

not invalid because induced by desire for lesser penalty. Parker v. North

Carolina, 397 U.S. 790 (1970); Brady, supra.



5

In cases in which there is a possibility of death penalty after conviction

by jury, the court must look to the circumstances to determine whether the _

fear of death coerced the defendant to plead guilty so as to result in a “chill-
ing effect” on his right not to plead guilty; however, the plea will be held
valid where, although fear of death was a factor, there were other indepen-
dent reasons for the decision to plead guilty. United States v. Jackson, 390
U.5. 570 (1968); Brady, supra.

COMMENT

Delaware law is in accord with the Standard, but the Committee
recommends the adoption of a rule which would formalize the procedures
now in use in accordance with the Standard.

STANDARD

1.6 Determining accuracy of plea.

Notwithstanding the acceptance of a plea of guilty, thé court should
not enter a judgment upon such plea without making such inquiry as may
satisfy it that there is a factual basis for the plea.

DELAWARE LAW

Superior Court Criminal Rule 11 requires a factual basis for the plea
of guilty. There is no constitutional error in accepting a guilty plea which
contained a protest of innocence when the defendant intelligently concluded
that his interest required entry of a guilty plea and the record showed strong
evidence of guilt.

The court may properly accept a plea of guilty only when satisfied that
there is significant evidence that defendant was involved or implicated in the
offense, but itis not required to obtain from theaccused an unequivocal con-

fession of guilt. North Carolina v. Alford, 400 U.S. 25 (1970). In Robinson

v. State, Del. Supr,, 291 A. 2d 279 (1972), the Delaware Supreme Court,
citing. Alford, eliminated “the requirement that a defendant must admit
his actual commission of the offense charged in order for the trial judge to
accept hisplea....”

COMMENT
Delaware law is in accord with the Standard.
STANDARD

1.7 Record of proceedings.

A verbatim record of the proceedings of which the defendant entersa

plea of guilty or nolo contendere should be made and preserved. The record
should include (i) the court’s advice to the defendant (as required in section
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1.4), (ii) the inquiry into the voluntariness of the plea (as required in section
1.5), and (iii) the inquiry into the accuracy of the plea (as required in section
1.6).

COMMENT

Delaware practice is in accord with the Standard. All guilty plea pro-
ceedings in superior court are recorded by a court reporter.

STANDARD

1.8 Consideration of plea in final disposition.

(a) It is proper for the court to grant chi« je and sentence concessions
to defendants who enter a plea of guilty or nolo contendere when the interest
of the public in the effective administration of criminal justice would thereby
be served. Among the considerations which are appropriate in determining
this question are:

() that the defendant by his plea has aided in ensuring the
prompt and certain application of correctional measures to him;

(ii) that the defendant has acknowledged his guilt and shown
a willingness to assume responsibility for his conduct;

(iii) that the concessions will make possible alternative correc-
tional measures which are better adapted to achieving rehabilitative, protec-
tive, deterrent or other purposes of correctional treatment, or will prevent
undue harm to the defendant from the form of conviction;

(iv) that the defendant has made public trial unnecessary when
there are good reasons for not having the case dealt with in a public trial;

(v) that the defendant has given or offered cooperation when
such cooperation has resulted or may result in the successful prosecution of
other offenders engaged in equally serious or more serious criminal conduct;

(vi) that the defendant by his plea has aided in avoiding delay
(including delay due to crowded dockets) in the disposition of other cases
and thereby has increased the probability of prompt and certain application
of correctional measures to other offenders.

(b) The court should not impose upon a defendant any sentence in
excess of that which would be justified by any of the rehabilitative, protec-
tive, deterrent or other purposes of the criminal law because the defendant
has chosen to require the prosecution to prove his guilt at trial rather than to
enter a plea of guilty or nolo contendere.

COMMENT

The Committee recommends adoption of the Standard as regards
sentencing by appropriate rule of court, but it does not disapprove the
current practice under which the court reserves its decision on sentencing
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until the actual sentencing proceeding. There is now no written requirement
that trial judges act in accordance with the Standard, and the Committee
believes that present Delaware practice is not in accord with the Standard.
The Committee favors continuance of the present practice under which
charge concessions are solely the responsibility of the Attorney General’s
office.

PART 1. WITHDRAWAL OF THE PLEA

2.1 Plea withdrawal.

(a) The court should allow the defendant to withdraw his plea of
guilty or nole contendere whenever the defendant, upon a timely motion
for withdrawal, proves that withdrawal is necessary to correct a manifest
injustice,

(i) A motion for withdrawal is timely if made with due dili-
gence, considering the nature of the allegations therein, and is not necessarily
barred because made subsequent to judgment or sentence.

(i) Withdrawal is necessary to correct a manifest injustice
whenever the defendant proves that:

(1) he was denied the effective assistance of counsel
guaranteed to him by constituticn, statufe, or rule; .

(2) the plea was not entered or ratified by the defen-
dant or a person authorized to so act in his behalf;

(3) the plea was involuntary, or was entered without
knowledge of the charge or that the sentence actually imposed could be
imposed;

(4) he did not receive the charge or sentence concessions
contemplated by the plea agreement and the prosecuting attorney failed to
seek or not to oppose these concessions as promised in the plea agreement;
or

(5) -he did not receive the charge or sentence concessions
contemplated by the plea agreement concurred in by the court, and he did
not affirm his plea after being advised that the court no longer concurred
and being called upon to either affitra or withdraw his plea.

(iii) The defendant may move for withdrawal of his plea with-
out alleging that he is inmocent of the charge to which the plea has been
entered. :

0 -
(b) In the absence of a showing that withdrawal is necessary to cor-
rect a manifest injustice, a defendant may not withdraw his plea of guilty
or nolo contendete as a matter of right once the plea has been accepted by
the court, Before sentence, the court in its discretion may allow the defen-
dant to withdraw his plea for any fair and just reason unless the prosecution
has been substantially prejudiced by reliance upon the defendant’s plea.




DELAWARE LAW

Pursuant to Superior Court Criminal Rule 32(d) a motion to withdraw
a plea of guilty or of nolo contendere may be made only before sentence is
imposed or imposition of sentence is suspended. However, to correct manifest
injustice, the court after sentence may set aside the judgment of conviction
and permit the defendant to withdraw his plea. The defendant does not have
an absolute right to withdraw a guilty plea once it is made, but the motion
is addressed to the sound discretion of the court. See State v. Adair, Del.
Ct. Gen. Sess, 117 A. 20 (1922).

COMMENT
Delaware law is in accord with the Standard.
STANDARD

2.2 Withdrawn plea not admissible.

A plea of guilty or nolo contendere which is not accepted or has been
withdrawn should not be received against the defendant in any criminal
proceedings.

DELAWARE LAW
A plea of guilty withdrawn by leave of the court is not admissible at

the trial on the substituted plea of not guilty. Kercheval v. United States,
274 U.S. 220 (1927).

COMMENT
Delaware Iaw is in accord with the Standard.
PART til. PLEA DISCUSSIONS AND PLEA AGREEMENTS

3.1 Propriety of plea discussions and plea agreements,

(a) In cases in which it appears that the interest of the public in the
effective administration of criminal justice (as stated in section 1.8) would
thereby be served, the prosecuting attorney may engage in plea discussions
for the purpose of reaching a plea agreement. He should engage in plea dis-
cussions or reach a plea agreement with the defendant only through defense
counsel, except when the defendant is not eligible for or does not desire
appointment of counsel and has not retained counsel.

{(b) The prosecuting attorney, in reaching a plea agreement, may
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agree to one or more of the following, as dictated by the circumstances of
the individuaal case:

(i) to make or not to oppose favorable recommendations as
to the sentence which should be imposed if the defendant entexs a plea of
guilty or nolo contenere;

(ii) to seek or mot to oppose dismissal of the offense charged
if the defendant enters a pleu of guilty or nole contendere to another offense
reasonably related to defendant’s conduct; or '

(iii) to seek or not to oppose dismissal of other charges or
potential charges against the defendant if the defendant enters a plea of
guilty or nolo contendere.

(c) Similarly situated defendants should be afforded equal plea
agreement opportunities.

COMMENT

The Committee considers plea bargaining appropriate as practiced in
Delaware, Delaware practice is in accord with the Standard. Plea negotiations
between the Attorney General’s office and defense counsel are frequent.
Such negotiations include reduction of the offense charged to a lesser in-
cluded offense and agreements to recommend or not to oppose favorable
recommendations as to sentence. Code of Professional Responsibility DR
7-104 prohibits an attorney to communicate or cause another to communi-
cate on a subject with a party he knows is to be represented by a lawyer
unless he has the prior consent of the lawyer representing the party. The
subject matter of Standard 3.1 does not seem appropriate for embodiment

“in a rule of court, but trial judges should be sensitive to their responsibility
to preserve the fairness of the bargaining process. For further comment
see the Comparative Study on the Function of the Trial Judge.

STANDARD

3.2 Relationship between defense caunsel and client.

(a) Defense counsel should conclade a plea agreement only with
the consent of the defendant, and should ensure that the decision whether
to enter a plea of guilty or nolo contendere is ultimately made by the de-
fendant.

(b) To aid the defendant in reaching a decision, defense counsel,
after appropriate inv stigation, should advise the defendant of the alter-
natives available and of considerations deemed important by him or the
defendant in reaching a decision.

DELAWARE LAW

Code of Professional Responsibility EC 7-8 requires an attorney to
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“exert his best efforts to insure that decisions of his client are made only
after the client has been informed of relevant considerations. A lawyer ought
to initiate this decision-making process if the client does not do so. Advice
of a lawyer to his client need not be confined to purely legal considerations.
A lawyer should advise his client of the possible effect of each legal alter-
native. A lawyer should bring to bear upon this decision-making process the
fullness of his experience as well as his objective viewpoint. In assisting his
client to reach a proper decision, it is often desirable for a lawyer to point
out those factors which may lead to a decision that is morally just as well
as legally permissible. He may emphasize the possibility of harsh conse-
quences that might result from assertion of legally permissible positions.
In the final analysis, however, the lawyer should always remember that the
decision whether to forego legally available objectives or methods because
of non-legal factors is ultimately for the client and not for himself.”

COMMENT
Delaware practice is in accord with the Standard.
STANDARD

3.3 Responsibilities of the trial judge.
(a) The trial judge should not participate in plea discussions.

(b) If a tentative plea agreement has been reached which contem-
plates entry of a plea of guilty or nolo contendere in the expectation that
other charges before that court will be dismissed or that sentence concessions
will be granted, upon request of the parties the trial judge may permit the
disclosure to him of the tentative agreement &nd the reasons therefor in
advance of the time for tender of the plea. He may then indicate to the
prosecuting attorney and defense counsel whether he will concur in the
proposed disposition if the information in thé presentence report is consis-
tent wii) the representations made to him, If the trial judge concurs, but
later decides that the final dispesition should not include the charge or
sentence concessions contemplated by the plea agreement, he shall so advise
the defendant and then call upon the defendant to either affirm or withdraw
his plea of guilty or nolo contendere,

(¢) When a plea of guilty or nolo contendere is tendered or received
as a result of a prior plea agreement, the trial judge should give the agreement
due consideration, but notwithstanding its existence he should reach an
independent decision on whether to grant charge or sentence concessions
under the principles set forth in section 1.8,

COMMENT

In Delaware, sentencing is a totally different proceeding from that in
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which the plea of guilty is received, and it is almost always the case that the
court will refuse to make a commitment on sentencing at the pleading stage.
Thus, while Delaware practice is in accord with subsections () and (c) of
the Standard, it does not follow subsection (b).

STANDARD

3.4 Discussion and agreement not admissible.

Unless the defendant subsequently enters a plea of guilty or nelo
contendere which is not withdrawn, the fact that the defendant or his counsel
and the prosecuting attorney engaged in plea discussions or made a plea
agreement should not be received in evidence against or in favor of the de-
fendant in any criminal or civil action or administrative proceedings.

 COMMENT

A .plea of guilty vithdtawn by leave of the court is.not admissible
at the trial on the substituted plea of not guilty. Kercheval v, United States,

274 U.S. 220 (1927). Delaware practice is in accord with the Standard.
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CHAPTER 7
JOINDER AND SEVERANCE
PART I. JOINDER OF OFFENSES AND DEFENDANTS

1.1 Joinder of offenses.

Two or more offenses may be joined in one charge, with each offense
stated in a separate count, when the offenses, whether felonies or misde-
meanors or both:

(a) are of the same or similar character, even if not part of a single
scheme or plan; or

(b) are based on the same conduct or on a series of acts connecied
together or constituting parts of a single scheme or plan.

DELAWARE LAW

Superior Court Crimina: Rule 8(a) provides: “Two or more offenses
may be charged in the same indictment or information in a separate count
for each offense if the offenses charged, whether felonies or misdemeanors
or both, are of the same or similar character or are based on the same act
or transaction or on 2 or more acts or transactions connected together or
constituting parts of a common scheme or plan.” Similar offenses may be
joined in the same indictment or information even though they do not
constitute part of a single scheme or plan. See Draper v. State, Del. Supr.,
146 A.2d 796 (1958), a case involving separate indictments relating to four
different burglaries which were not part of the same scheme or plan. The
court implies that, despite the fact that the burglaries were unrelated, it
would have been permissible to join them in the same indictment. Such
joinder would have been on the ground that the offenses were of the same
or similar character.

COMMENT
Delaware law is in accord with the Standard.

1.2 Joinder of defendants.

Two or more defendants may be joined in the same charge:
(a) when ‘each of the defendants is charged with accountability for
each offense included;

(b) when each of the defendants is charged with conspiracy and

some of the defendants are also charged with one or more offenses alleged
to be in furtherance of the conspiracy; or
(c) when, even if conspnracy jis not charged and all of the defendants

are not charged in each count, it is alleged that the several offenses charged:

(i) were part of a common scheme or plan; or
i
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(ii) were so closely connected in respect to time, place, and
occasion that it would be difficult to separate proof of one charged from
proof of the others.

DELAWARE LAW

Superior Court Criminal Rule 8(b) provides: “Two or more defen-
dants may be charged in the same indictment or information if they are
alleged to have participated hi the same act or transaction or in the same
series of acts or transactions constituting an offense or offenses. Such defen-
dants may be charged in one or more counts together or separately and all of
the defendants need not be charged in each count.” In State v. Winsett,
Del. Super., 205 A. 2d 510 (1964), the court held that a defendant charged
with murder was properly joined for trial with two codefendants charged as
accessories to the crime of murder.

Joinder of defendants is more liberally permitted by 11 Del. C. §522
which states that, subject to certain procedural safeguards, “2 or more per-
sons chiarged with conspiracy to commit a crime may be prosecuted jointly
ifs

(1) They are charged with conspiring with one another; or

(2)  The conspiracies alleged, whether they have the same or different
parties, are so related that they constitute different aspects of a scheme of
organized criminal conduct.”

COMMENT

In general, Superior Court Criminal Rule 8(b) is in accord with the
Standard, 11 Del. C, §522 goes beyond the Standard’s recommended joinder
in conspiracy cases. The ABA Advisory Committee responsible for the
Jtandard expressly recommends against adoption of a provision similar to
§522. It appears that the specific language of the Standard is preferable to
the language of Rule 8(b). Therefore, the Committee recommends repeal
of §522 and revision of Rule 8(b) to conform to the language to the Stan-
dard.

STANDARD

1.3 Failure to join related offenses.

(8) Two or more offenses are related offenses, for purposes of this
standard, if they are within the jurisdiction of the same court and are based
on the same cenduct or arise from the same criminal episode,

(b) When a defendant has been charged with two or more related
offenses, his timely motion to join them for trial should be granted unless
he ‘coutt determines that because the prosecuting attorney does not have
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sufficient evidence to warrant trying some of the offenses at the time, or
for some other reason, the ends of justice would be defeated if the motion
were grarited. A defendant’s failure to so move constitutes a waiver of any
right of joinder as to related offenses with which the defendunt knew he was
charged. ‘

(c) A defendant who has been tried for one offens¢ may thereafter
move to dismiss a charge for a related offense, unless a motion for joinder of
these offenses was previously denied or the right of joinder was waived as
provided in section (b). The motion to dismiss must be made prior to the
second irial, and should be granted unless the court determines that because
the prosecuting attorney did not have sufficient evidence to warrant trying
this offense at the time of the first trial, or for some other reason, the ends
of justice would be defeated if the motion were granted. -

(d) Entry of a plea of guilty or nolo contendere tb one offense does
not bar the subsequent prosecution of a related offense; A defendant may
enter a plea of guilty of nolo contendere on the basis ¢f a plea agreement
in which the prosecuting attorney agread to seek or not fo oppose dismissal
of other related charges or not to prosecute other potential related charges.

DELAWARE LAW

Delaware law does not grant to criminal defendants the right to
have related offenses joined in the same trial. 11 'Del. C. § 207 bars a
new prosecution for a violation of the same statutory provision based
upon the same facts as a former prosecution (i) when there is an ac-
quital, (b) when there is an unreversed convicitor, (c) when there isater-
mination by final order or judgment for the defendant which is neces-
sarily conclusive of a fact which must be established for conviction and
(d) when thete is an improper teérmination during trial. 11 Del. C. § 208
bars a subsequent prosecution for violation of a different statutory
provision or for a violation of the same statutory provision based on
different facts (a) where the former prosecution resulted in an acquittal
or a conviction and the subsequent prosecution is (i) for any offense of
which the defendant could have been convicted on the first prosecution
ot (ii) for the same conduct uniess the offense for which the defendant
is subsequently prosecuted requires proof of i fact not required by the
former offense and the law defining each of the offenses is intended
to prevent a substantially different harm or evil, (b) where the second
offense was not consummated when the former trial began, (¢) where
the former prosegution was terminated by an acquittal, final order
or judgment for the defendant which necessarily required a determina-
tion inconsistant with a fact which must be established for conviction
of the second offense or (d) where the former prosecution was im-
properly terminated during trial.and the subsequent prosecution is
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for an offense of which the defendant could have been convicted had
the former prosecution not been improperly terminated.

COMMENT

Present Delaware law does not conform with the Standard in
that it does not permit the defendant to require joinder of related
offenses and to avoid further prosecution for a related offense in the
event that a motion for joinder has been made in a timely manner.
The purpose of the Standard is “to protect defendants from ‘successive
prosecutions based upon essentially the same conduct, whether the
purpose in so doing is to hedge against the risk of an unsympathetic
jury at the first trial, to place a “hold” upon a person after he has
been sentenced to imprisonment,or simply to harass by multiplicity
of trials.””” However, the Committee does not recommend the adoption
of the Standard, believing that criminal trials would be unnecessarily
complicated - and the required number of witnesses unirecessarily
increased if the defendant could compel the joinder of multiple re-
lated offenses. In addition, the Committee believes that the Standard
would place the State at a disadvantage in plea bargaining. The Com-
mittee believes that 11 Del. C. § §207-08 provide sufficient safeguards
against burdensome multiple trials.

PART If. SEVERANCE OF OFFENSES AND DEFENDANTS

2.7 Timeliness of motion; waiver; double jeopardy.

(a) A defendant’s motion for severance of offenses or defendants
must be made before trial, except that a motion for severance may be made
before or at the close of all the evidence if based upon a ground not pre-
viously known. Severance is waived if the motion is not made at the appro-
priate time.

(b) If a defendant’s pretrial motion for severance was overruled,
he may renew the motion on the same grounds before or at the close of
all the evidence. Severance is waived by failure to renew the motion,

{c) Unless consented to by the defendant, a motion by the pro-
secuting attorney for severance of counts or defendants may be granted
only prior to trial.

(d). If a motion for severance is granted during the trial and the

“.motion was made or consented to by the defendant, the granting of the

motion shall not bar a subsequent trial of that defendant on the offenses
severed.
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DELAWARE LAW

Under Superior Court Criminal Rule 12(b), a motion for ssv*
erance must be made prior to trial, Failure to move for severarice in
accordance with the Rule constitutes a waiver unless the court grants
relief from the waiver “for cause shown.” Under i1 Del. C. 5207,
termination of the trial of an offense as the result of the granting of
a motion for severance during the trial would not bar a further prosecu-
tion for such offense.

COMMENT

The Standard seems preferable io the current Delaware law in
that it provides explicitly for a motion for severance during trial based
upon discovery of facts not previously known. There alsc appears to
be merit in the Standard’s position that a pre-trial motion for severance
which was overruled must be renewed at trial before or at. the close
of all the evidence, or severance is waived. This procedure would give
the court which has heard the evidence an opportunity to judge
whether the previous failure to grant the metion for severance has had
a prejudicial effect on the trial of the case. On the other hand, the
present Delaware Rule which permits the court, for cause shown,
to grant relief from the implied waiver of severance arising out of
failure to move therefor prior to trial seems preferable to the Stan-
dard which has no equivalent provision. N

STANDARD

2.2 Severance of offenses.

(a) Whenever two or more offenses have been joined for trial solely
on the ground that they are of the same or similar chamcter, the defendant
shall have a right to a severance of the / ~Jenses.

(b) The court, on apphcatxon of the prosecuting attorney, or on
application of the defendant other than under subsection (a), should grant
a severance of offenses whenever:

4 (i)  if before trial, it is deemed appropriate to promote a fair
determination of the defendant’s guilt or innocence of each offense; or

i) if during trial upon consent of the defendant, it is deemed
necessary to achieve a fair determination of the defendant’s guilt or inno-
cence of each offense. The court should consider whether, in view of the
number of offenses charged and the complexity of the evidence to be offered,
the trier of fact will be able to dlstmgunsh the evidence and apply the law
intelligently as to each offense. :
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DELAWARE LAW

Superior Court Criminal Rule 14 provides for relief from pre-
judicial joinder of offenses. “If it appears that a defendant or the State
is prejudiced by a joinder of offenses . . . in an indictment or informa-
tion or by such joinder for trial tooether, the Court may order an
election or separate trials of counts, grant a severance of defendants
or provide whatever other relief justice requires.”

COMMENT

Delaware law does not comply with the Standard which grants
in subparagraph (a) an absolute right to severance of two or more
offenses which have been joined for trial solely on the ground that
they are of the same or similar character. Subparagraph (b) appears
to be a more elaborate statement of the general principle embodied
in Rule 14. As to subparagraph (a), the ABA concludes that a right
to severance of similar offenses without any specific showing of pre-
judice is required to prevent undue limitations on the defendant’s
right to testify in his own behalf and because of the likelihood that
a jury may be more ready to find guilt where the defendant is charged
with multiple offenses.

The Committee recommends that no change be made in the
current Delaware severance practice, believing that an absolute right
to severance, without any showing of probable prejudice, weuld unduly
delay the administration of criminal justice.

STANDARD

2.3 Severance cf defendants

(a) When a defendant moves for a severance because an out-of-court
statement of a codefendant makes reference to him but is not admissible
against him, the court should determine whether the proserution intends
to offer the statemuat in evidence at the trial. If so, the court should require
the prosecuting attorney to elect one of the following courses:

(i) . a joint trial at which the statement is not admitted into
evidence;

(ii) a joint trial at which the statement is admitted into evi-
dence only after all references to the moving defendant have been deleted,
provided that, as deleted, the confession will not prejudice the moving
defendant; or

(iii) - severance of the moving defendant.

(b) The court, on application of the prosecuting attorney,’ 0;“;;ari

-108-



application of the defendant other than under subsection (a), should grant
a severance of defendants whenever:

(i)  if before trial, it is deemed necessary to protect a defen-
dant’s right to a speedy trial, or it is deemed appropriate to promote a fair
determination of the guilt or innocence of one or more defendants; or

(if}  if during trial upon consent of the defendant to be severed,
it is deemed necessary to achieve a fair determination of the guilt or inno-
cence of one or more defendants. -

(¢) When such information would assist the court in ruling on a
motion for severance of defendants, the court may order the prosecuting
attorney to disclose any statements made by the defendants which he intends
to introduce in evidence at the trial.

DELAWARE LAW

Superior Court Criminal Rule 14 allows for relief from pre-
judicial joinder of defendants. “If it appears that a defendant or the
State is prejudiced by a joinder of . . . defendants in an indictment
or information or by such joinder for (rial together, the Court may
order an election or separate trials of counts, grant a severance of
defendants or provide whatever other relief justice requires. In ruling
on a motion by a defendant for severance the Court may order the
attorney for the State to deliver to the Court for inspection in camera

any statements or confessions made by the defendants which the State

intends to introduce in evidence at the trial.”

COMMENT

The Standard, in outlining the various alternatives open to the
court, both in cases where there is an out-of-court statement by a
codefendant and in cases of other types of prejudice, seems preferable
to the present Delaware Rule. Further, Delaware is not in compliance
with the Standard in providing for /*in camera™ inspection of state-
ments by a codefendant. The Standard would require that any such
statements which the prosecution intends to use be madeé available
to all defendants and to the court. The Committes recommends adop-
tion of the Standard through a revision of Rule 14.

q STANDARD

2.4 Failure to prove grounds for joinder of defendants. |

If a defendant moves for severance at the conclusion of the prosecu-
tion’s case or of all the evidence, and there is not sufficient evidence to
support the. allegation upon which the moving defendant was joined for

=
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trial with the other defendant or defendants, the court should grant n sever-
ance if, in view of this lack of evidence, severance is deemed necessary to
ackieve a fair determination of that defendant’s guilt or innocence.

DELAWARE LAW

A motion for severance at the conclusion of the prosecution’s
case on the ground that there is not sufficient evidence to support the
joinder of defendants is not specifically contemplated by the present
Delaware Rules. If there is prejudice resulting from such joinder,
Superior Court Criminal Rule 14 would apparently contemplate
granting of a miotion for severance at this stage of the proceedings.

COMMENT

The Standard appears to strike a proper balance between a
technical ground for severance and the necessity for protecting a
defendant’s rights. Granting of the renewsd motion for severance is
not a matter of right under the Standard once it is established that
all allegations needed for joinder are not supported by the evidence.
The Standard does permit severance when it is deemed necessary to
achieve a fair determination of a defendant’s guilt or innecence. The
Committee recommends adoption of the Standard.

PART Ill. CONSOLIDATION OR SEVERANCE ON MOTION OF COURT

3.1 Authority of court to act on own motion.

(a) The court may order consolidation of two or more charges for
trial if the offenses, and the defendants if there is more than one, could have
been joined in a single charge.

(b) The court may order a severance of offenses or defendants before
trial if a severance could be obtained on motion of a defendant or the prose-
cution.

DELAWARE LAW

Superior Court Criminal Rule 13 permits the court to order two
or more indictments or informations to be tried together if the offenses
and/or the defendants could have been joined in a single indictment
or information. Superior Court Criminal Rule 14 apparently contem-
plates the possibility that the court may act on its own motion to order
severance of offenses or defendants before trial.

COMMENT

Delaware law is in accord with the Standard.
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CHAPTER 8

TRIAL BY JURY
PART I. WHEN TRIAL BY JURY: WAIVER

1.1 Right to jury trial.

Defendants in all criminal cases should have the right to be tried by a
jury of twelve whose verdict must be unanimous, except that where not
barred by applicable constitutional provisions, the right to jury trial may
be limited in one or more of the following ways:

(a) by dimnial of jury trial to those charged with “petty offenses”;

(b) by requiring trial without jury for lesser offenses, provided there
is a right to appeal without unreasonable restrictions to a court in which
a trial de novo by a jury may be had; ‘

(c) by the use of juries of less than twelve, without regard to the
consent of the parties; or

(d) Dy permitting less than unanimous verdicts, without regard to
the consent of the parties.

DELAWARE LAW

The Delaware Constitution, Article 1, Section 7, guarantees a “speedy
and public trial by an impartial jury,” in all"criminal prosecutions. However,
under Article XV, Section 7, certain election offenses can be tried as mis-
demeanors without a jury in the superior court. This is the only instance in
which the superior court has exclusive original jurisdiction over misdemeanors
in which the defendant is not entitled to trial by jury. The election offenses
subject to trial in the superior court without jury are found in Article V,
Section 7, with the procedure prescribed in Article V, Section 8. Article V,
Section 7, limits the possible penalty to a fine of not less than $100 nor
more than $5,000 or a term of imprisonment of one month to three years,
or both. at the discretion of the court. That Section further provides that
if the defendant is a male, he shall lose the right to vote for ten years follow-
ing his sentence. However, in State v. Hoilinger, Del. Super., 337 A. 2d
326 (1975), the superior court held, that despite Article V, Section 8, of the
Delaware constitution, the defendants were entitled to a jury trial since the
maximum penalty was three years imprisonment.

A jury trial may or may not be available in a prosecution for a mis-
demeanor, depending upon the court in which the offense is charged. A
person charged with a misdemeanor in the Municipal Court for the City of
Wilmington, where proceedings are had without trial by jury and which has
original jurisdiction for misdeameanors committed within the City of Wil
mington, becomes entitled to a jury trial only if he is entitled to an appeal
to the superior court. He is entitled to such an appeal only if his sentence
exceeds oné month imprisonment or a fine of $100.00. Delaware Constitu-
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tion, Article IV, Section 29. Motor vehicle violations are an exception to this
rule, and the defendant is entitled to an appeal and therefore, trial by jury in
any case in which hs is charged with a violation of the Motor Vehicle Code.
21 Del. C. §708. Trial in justice of the peace courts is by a judge alone with-
out a jury. Justice of the peace courts have concurrent jurisdiction with the
superior court with respect to designated misdeameanors and violations
alleged to have occurred in New Castle County, outside the City of Wilming-
ton. Anyone brought before a justice of the peace has a right to make an
application to have his case heard there or in the court of common pleas.
11 Del. C.85303. If a defendant brought into the magistrate court elects to
have his case transferred to the Court of Common Pleas of the State of
Delaware, New Castle County, then he must make a further election. [f he
elects to have his case heard in the court of common pleas, he is required
to waive his right to trial by jury. If, on the other hand, he elects to have his
case heard in the superior court, he is required to waive his right to trial in
the court of common pleas. In this situation, he will be entitled to trial by
jury in the superior court. 11 Del. C. §5301. In Kent and Sussex Counties,
the courts of commom pleas conduct jury trials, and once having trans-
ferred from the justice of the peace court to the court of common pleas in
Kent or Sussex Counties, the defendant has the right to elect to trial with or
without a jury, without obtaining the prior consent of the State. In Thomas
v. State, Del. Supr., 331 A.2d 147 (1975), the Delaware Supreme Court, in
a criminal contempt proceeding, held that the “federal six-month rule” is
the appropriate “dividing line between petty and serious crimes.”

In any instance, except the election offenses mentioned above, in which
an individaal is indicted by the grand jury and charged with a misdemeanor,
he is subject to trial by jury in the superior court. Trial by jury can only be
waived if the defendant, the State and the court consent.

Family court hears certain offenses involving adults. In such cases the
court sits without a jury. Appeals from the family court go to the superior
court where the defendant may be tried by a jury. 10 Del. C. §960, seems:
to indicate that all decisions of the family court are appealable without
regard to jurisdictional penalty.

Delaware maintains a systera of alderman or mayor trial courts. A
person convicted before an alderman or mayor may appeal such conviction
without regard to what the penalty may be. 11 Del. C. §4503. Such an
appeal would entitle the person convicted to a jury trial in the superior
court.

The proposed Delaware constitution which has been defeated in the
general assembly, provides that every person charged with a criminal offense
shall have the right to trial by petit jury as heretefore mentioned, except as
to such misdemeanors as the general assembly may specify by a 2/3 vote.
It further provides that the number of jurors in all criminal cases shall be six,
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except in capital cases, when the number shall be twelve. (Art. 1, Section
103).

Article TV, Section 411, provides that the general assembly may regu-
late the jurisdiction of misdemeanors in the statutory courts provided, how-
ever, that a right of appeal to a constitutional court shall be provided in all
cases, including misdemeanors. Article 1V, Section 413, of the proposed con-
stitution would require, however, that all appeals be on the record with no
trials de novo.

1t is anticipated that all persons coming into the court system will in
the first instance be given a choice of trial in the courts normally hearing
misdemeanors or the right to transfer to the superior court for jury trial.
In the event that trial is had in the superior court, there would be no further
right to jury trial. On the other hand, all others coming into the court system,
with the exception of those excluded as petty offenses by 2/3 vote of the
general assembly would have the right to jury trial.

COMMENT

Present Delaware law is not in accord with the Standard as expressed
in subparagraphs (a), (c) and (d). The Commitiee notes, with respect to sub-
paragraph {c), that the ABA Commission on Judicial Administration in §2.10
{a) of its tentative Standards on Trial Courts, would permit a jury of less
than 12 only where the possible penalty: is less than six months confinement.

STANDARD

1.2 Waiver of trial by jury.

- {a) Cases required to be tried by jury should be so tried unless jury
trial is waived.

(b) The court shounld not accept a waiver unlesa the defendant,
after beirig advised by the court of his right to trial by jury, personally waives
his right to trial by jury, either in writing or in open court for thaiecord,

(¢) A defendant may not withdraw a voluntary and knowing waiver .

as a matter of right, but the court, in its dlscretxon may permit w1t11dr1wa=:; "

prior to the commencement of the trml
DELAWARE LAW

Superior Court Criminal Rule 23(a) requires a trial by jury of “Cases
required to be tried by jury” in the absence of a written waiver of jury trial
by the defendant with the approval of the court and the consent of the
State. There is (\15 right to a non<jury trial in the absence of agreement by

e
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both counsel and the court. Longoria v. State, Del. Supr., 168 A. 2d 695
(1961). No case has been found relating to withdrawal of a waiver of jury
trial.

COMMENT

The Standard differs from present Delaware law in that it does not
expressly provide for consent by the court and the State in the case of a
waiver ofjury trial. The ABA Advisory Committee commentary indicates that
the Committee took no position one way or the other on this matter. The
Standard also differs from the present Delaware Rule in its express require-

“ment that the court advise the defendant of his right to a trial by jury prior

to the waiver and expressly provides for discretion in the court to permit
the withdrawal of a waiver of jury trial.

STANDARD

1.3 Waiver of fuil jury.

(a) The defendant may elect trial by a number of jurors (fixed by
constitution, statute, or rule or court) less than the number to which he is
entitled.

(b) At any time before verdict, the parties with the approval of the
court may stipulate that the jury shall consist of any number less than that
required for a full jury.

(c) The court should not permit such an election or accept such a
stipulation unless the defendant, after being advised by the court of his right
to trial by a full jury, personally waives his right to trial by a full jury either
in writing or in open court for the record.

DELAWARE LAW

Superior Court Criminal Rule 23(b) permits the parties to stipulate in
writing, with the approval of the court, at any time before the verdict that
the jury shall consist of any number less than 12.

COMMENT

Subparagraph (b) of the Standard is substantially identical with the
present Delaware law. Subsection {a) expands upon the present law in that it
contemplates that a jury of less than 12 may be established by statute or rule
and that a defendant may elect a trial by such a jury, presumably without
approval by either the court or the prosecutor. The present Delaware Rule
does not fully comply with subparagraph (c) which contemplates that a
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waiver of a full jury would be made in open court after the judge has per-
sonally advised the defendant of his rights.

PART 1l. SELECTION OF THE JURY

2.1 Selection of prospective jurors,

The selection of prospective jurors should be governed by the following
genexal principles:

(2) The names of those persons who may be called for jury service -
should be selected at random from sources which will furnish a representative
cross-section of the community.

(b) Jury officials should determine the qualifications of prospective
jurors by questionnaire or interview, and disqualify those who fail to meet
specified minimum requirements. The grounds for disqualification should be
clearly stated objective criteria, such as:

(i) inability to read, write, speak, and understand the English
language;

(ii) incapacity, by ieason of mental or physical infirmity,
to render efficient jury serve;

(iif) - failure to meet reasonable requirements concerning citizan-
ship, residence, or age; and

(iv) pending charge or conviction of a felony or a crime in-
volving moral turpitude.

(¢) Prospective jurors may be excused from jury service upon re-
quest on the basis of clearly stated grounds for exemption, such as:

; (i) - that the person has previously served as a juror within a
specified period of time; or
(i) that the person is actively engaged in one of a limited num-
ber of specifically identified critical occupations.

(d) The court may excuse other persons upon a showing of undue

hardship or extreme inconvenience.

DELAWARE LAW

Under 10 Del. C. §4504(a), all persons qualified to vote at the general
election are liable to serve as jurors. This section also lists a number of oc-
cupations which are exempt from jury duty. §4504(b) provides for the sub-
mission of a questionnaire, approved by the superior court, to prospective
jurors in order to determine their qualifications for jury service. There is no
specification, h/)wever of what such quahﬂt,atlons may be. The only quah-
fication listed-in the statute is that jurors be “sober and judicious persons.’

10 Del. C. §4505. Persons who have served as jurors during the immediately
proceding term of the court are exempt from jury service, 10 Del. C. §§4506
and 4509. Persons who have any matter of fact at issue pending for trial
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are - likewise exempt, 10 Del. C. §4509. In a second trial of same matter,
persons who sat as jurors in the first trial are disqualified, absent the consent
of both parties. 10 Del. C. §4523.

COMMENT

Delaware law substantially complies with the Standard, except for its
failure to specify the grounds for disqualification of a juror. The Committee
favors adoption of a list of grounds for disqualification. The Committee also
believes that great improvements should be made in the quality of Delaware
jurors, Random selection from the population as a whole is strongly recom-
mended.

STANDARD

2.2 List of prospective jurors.

Upon request the parties should be furnished with alist of prospective
jurors with their addresses,

DELAWARE LAW

Supertor Court Criminal Rule 24(e) requires the prothonotary to obtain
information from each member of a panel of jurors with respect to his name,
address, date of birth, occupation (if a housewife is called as a juror, her
husband’s occupation must be given), name of employer and length of
residence in the county and in the state. The Rule further proyides that the
information so obtained must be kept by the prothonotary and made avail-
able to the Attorney General or to the defendant or to this attorney upon
request,

COMMENT

The present. Delaware Rule appears to make more information avail-
able to defense and prosecution that the Standard. The additional informa-
tion provided by the Delaware Rule is designed to aid in the determination
of the existence of a cause which would disqualify a potential juror.

STANDARD

2,3 Challenge to the array.

The prosecuting attorney and the defendant or his attorney may chal-
lenge the array on the ground that there has been a material departure from
the requirements of the law governing selection of jurons.
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DELAWARE LAW

Superior Court Criminal Rule 24(d) permits a challenge to the array
of jurors on the ground that the jurors where not selected or summoned
according to law. No challenge to the array is permitted after the jury is
sworr.

COMMENT
Delaware law is substantially in accord with the Standard.
STANDARD

2.4 Voir dire examination.

A voir dire examination should be conducted for the purpose of dis-
covering bases for challenge for cause and for the purpose of gaining know-
ledge to enable an intelligent exercise of peremptory challenges. The judge
should initiate the voir dire examination by identifying the parties and their
respective counsel and by briefly outlining the nature of the case. The judge
should then put to the prospective jurors any questions which he thinks
necessary, touching their qualifications to serve as jurors in the cause on
trial. The judge should also permit such additional questions by the defen-
dant or his attorney and the prosecuting aftorney as lie deems reasonable
and proper.

DELAWARE LAW

Superior Court Criminal Rule 24(a) permits the court to condust voir
dire itself or to allow counsel to examine prospective jurors. However, in
practice volr dire examinations are almost universally conducted by court,
without opportunity for questioning by counsel. In Parson v. State, Del.
Supr., 275 A.2d 777, 784 (1971), the supreme court specifically approved
this practice in the following words: “We are of the opinion that as a generat
rule, in the exercise of the discretion vested in him by Rule 24(a), the trial
judge should reserve to himself the function of interrogating prospective
jurors upon voir dire examination as heretofore; provided, however, that
reasonable opportunity be accorded to counsel to submit to the trial judge
requested questions to be asked the prospective jurors, to be dccepted or
rejected by the judge in the exercise of a sound judicial discreticn.”

COMMENT

The Standard expands upon the present Rule’s description of the pur-
pose of voir dire. It also differs from the present Rule, as'interpreted by the
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supreme court, in that it apparently contemplates a greater scope for ques-
tioning of prospective jurors by counsel. In the Committee’s view, however,
the present Delaware practice is so well established that any proposed change
would be undesirable, particularly because the present system works well in
practice,

STANDARD

2.5 - Challenges for cause.

If the judge after examination of amy juror is of the opinion that
grounds for challenge for cause are present, the judge should excuse that
juror from the trial of the case. If the judge does not excuse the juror, any
party may challenge the juror for cause. A challenge to an individual juror
should be made before he is sworn to try the case, but the judge may permit
it to be made after he is sworn but before jeopardy has attached.

2.6 Peremptory challenges.

The number of perenmiptory challenges and the procedure for their exer-
cise should be governzd by rule or statute,

DELAWARE LAW

Present Delaware practice permits challenge of a juror for cause, if such
cause Is developed during the course of the voir dire examination. Superior
Court Criminal Rule 24(b) governs peremptory challenges. In capital cases,
the State is entitled to 12 peremptory challenges and the defendant is entitled
to 20 peremptory challenges; the defense is required to exercise its challenge
with respect to each juror in advance of exercise of State’s challenge. In
non-capital cases the State and the defense each has six challenges exercisable
after the jury is impanelled in alternate fashion with the defense proceeding
first, If there is more than one defendant, the Rule permits the court to allow
the defendants additional peremptory challenges and to permit them to
be exercised separately or jointly.

COMMENT
While Delaware law is in accord with the Standards, the Committee
believes that it would be desirable to promulgate a rule which would set
forth, as does Standard 2.5, the rules relating to challenge for cause.

STANDARD

2,7 Alternate or additional jurors.
A trial judge may empanel one or more alternate or additional
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jurors whenever, in his discretion, he believes it advisable te have such jurors
available to replace jurors who, prior to the time the jury retires to consider
its verdict, become or are found to be unable or disqualified to perform their
duties. Such jurors should be drawn in the same manper, have the same
qualifications, be subject to the same examination and challenges, and take
the same oath and have the same functions, powers, facilities and privileges
as the regular jurors.

DELAWARE LAW

Superior Court Criminal Rule 24(c) provides for the selection of not
more than four alternate jurors. Alternate jurors have the same qualifications
and duties as regular jurors, and are excused, if their services are not required,
after the jury retires to consider its verdict.

COMMENT

The present Delaware Rule is in accord with the Standard except that
it limits the number of alternate jurors while the Standard has no such limit.
The Committee recommends no change in the present Rule,

PART Ill. JUROR ORIENTATION AND COMPENSATION

3.1 Juror orientation; use of handbooks.

Prospective jurors should receive an orientation which informs them of
the nature of their duties and introduces them to trial procedure and legal
terminology, but which does not include anything to be regarded by the
jurots as instructions of law to be applied in any case or anything that may
prejudice a party or mislead the jurors. It is preferable that this orientation be
accomplished by the use of juror handbooks, which may but need not be
implemented by oral instructions.

COMMENT

Although there is no rule on the subject, the superior court follows the
practice of holding an orientation session for members of the jury panel for
the purpose of explaining the general nature of their duties and the cases
which. they will be likely to hear. In addition, the superior court provides
each member of the panel with a booklet entitled “A Handbook for Petit
Jurors” which covers such matters as proper conduct of jurors and. informa-
tion about the trial. Delaware practice is in accord with the Standard.
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STANDARD

3.2 Compensation of jurors.

Jurors should receive reasonable compensation for their service. Such
compensation should include:

(a)  a per diem allowance which is sufficient to prevent undue hard-
ship; and

(b) reimbursement for reasonable travel and subsistence expenses.

DELAWARE LAW

Provision is made in 10 Del. C. §4525 for payment of “the amount
due to each juror for his service at such Court.” The allowances presently
provided for jurors is $15.00 per day plus 10¢ per mile travel allowance.

COMMENT

Present compensation of jurors in Delaware does not conform to the
Standard.

PART IV, SPECIAL PROCEDURES DURING JURY TRIAL

4.1 Custody and restraint of defendants and witnesses.

(a) During trial the defendant should be seated where he can effec-
tively consult with his counsel and can see and hear the proceedings.

(b) An incarcerated defendant or witness should not be required to
appear in court in the distinctive attire of a prisoner or convict.

(¢) Defendants and witnesses should not be subjected to physical
restraint while in court unless the trial judge has found such restraint reason-
ably necessary to maintain order. If the trial judge orders such restraint, he
should enter into the record of the case the reasons therefor. Whenever
physical restraint of a defendant or witness occurs in the presence of jurors
trying the case, the judge should instruct those jurors that such restraint
is not to be considered in assessing the proof and determining guilt.

DELAWARE LAW

Superior Court Criminal Rule 43 provides that the defendant must be
present at every stage of a proceeding within the original jurisdiction of the
superior court. In cases within that court’s appellate jurisdiction, the defen-
dant need not be present at arraignment if counsel is present and enters a
plea, but must be present at every other stage of the proceeding. In non-
capital cases, the defendant’s voluntary absence after the trial has been com-
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menced in his presence does not prevent continuing the trial to and including
the return of the verdict. The United States Supreme Court has-held that a
defendant can be removed by the court, after warning, if he engages in
speech and conduct which is so noisy and disruptive that it makes contin-
uance of an orderly trial difficult or impossible. Illinois v. Allen, 397 U.S.
337 (1970). The Supreme Court alse indicated in dicta that court may order
a defendant bound and gaged, cite him for contempt or remove him until
he promises to conduct himself properly in order to preserve the decorum of
the courtroom:.

COMMENT

Present Delaware law is substantially in accord with the Standard,
except that there is no rule explicitly recognizing the principle set forth in
subparagraph (b).

4.2 Note taking by jurors.

Jurors may take notes regarding the evidence presented to them and
keep these notes with tliem when they retire for their deliberations. Such
notes should be treated as confidential between the juror making them and
his fellow jurors.

COMMENT

There are no applicable Delaware rules or statutes on the subject of
note taking by jurors, but the matter is believed to be within the discretion
of the trial court. It would be appropriate to resolve the question of whether
jurors may or may not take notes by appropriate court rules.

STANDARD

4.3 Substitution of judge.

If by reason of death, sickness or other disability the judge before
whom a jury trial has commenced is unable to proceed with the ‘trial, another
judge, upon certifying that he has familiarized himself with the t2cord of the
trial, may proceed with and finish the trial.

DELAWARE LAW

Superior Court Criminal Rule 25(a) provides for a substitute judge if -

the judge before whom a jury trial has commenced is unable to proceed with
the trial by reason of death, sickness or other disability. The substitute judge
is required to certify that he has familiarized himself with the record of the
trial or, in the alternative, the judge may proceed upon written stipulation of
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the Attorney General, the attorney for the defendant and the defendant.
COMMENT

The Standard differs from the present Delaware Rule by eliminating
the provision for stipulation of the parties and by requiring in all cases a
certification by the new judge that he has familiarized himself with the mscord
of trial.

STANDARD

4.4 Evidence of prior convictions.

When the defendant’s prior coenvictions are admissible solely for the
purpose of determining the sentence to be imposed, the jury should not be
informed of them, either through allegations in the charge or by the intro-
duction of evidence, until it has found the defendant guilty.

COMMENT
Present Delaware practice is in accord with the Standard.
STARNDARD

4.5 Motion for judgment of acquittal.

(a) After the evidence on ejther side is closed, the court on motion
of a defendant or on its owsi motion shall order the entry of a judgment of
acquittal of one or more offenses charged if the evidence is insufficient to
sustain a conviction of such offense or offenses. Such a motion by the defen-
dant, if not granted, shall not be deemed to withdraw the case from the jury
or to bar the defendant from offering evidence.

(b) If the defendant’s motion is made at the close of the evidence
offered by the prosecution, the court may not reserve decision on the mo-
tion, If the defendant’s motion is made at the close of all the evidence, the
court may reserve decision on the motion, submit the case to the jury and
decide the motion either before the jury returns a verdict or after it returns
a verdict of guilty or is discharged without having returned a verdict.

» {¢) If the jury returns a verdict of guilty or is discharged without
having returned a verdict, the defendant’s motion may be made or renewed
within a certain time, set by statute or rule, after discharge of the jury or
within such further time as the court may fix. Such a motion is not barred
by defendant’s failure to make a similar motion prior to the submission of
the case to the jury.
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DELAWARE LAW

Superior Court Criminal Rule 29(a) provides that the court, on motion

of a defendant or on its own motion shall order the entry of a judgment of .

acquittal of one or more offenses charged in an indictment or information
after the evidence of either side is closed if the evidence is insufficient to
sustain a conviction of such offense or offenses. The Rule expressly provides
that a defendant’s motion for judgment of acquittal at the close of the State’s
case does not prevent the defendant from offering evidence thereafter. Rule
29(b) provides that the court may reserve decision on a motion for judgment
of acquittal made at the close of all the evidence, may submit the case to the
jury and decide the motion either before the jury returns a verdict or after
it returns a verdict of guilty or is discharged without having returned a ver-
dict. Rule 29(c) provides that a motion for judgment of acquittal may be
made or renewed within ten days after the jury is discharged, having returned
a verdict of guilty or without having returned a verdict. On such motion,
the court may set aside the verdict and enter judgment of acquittal. Under
such circumstances, it is not necessary that a similar motion has been made
prior to the submission of the case to the jury. .

COMMENT
Present Delaware law is in accord with the Standard.

STANDARD

4.6 Jury instructions.

(a) A collection of accurate, impartial, and understandable pattern -

jury instructions should be available for use in criminal cases in each juris-
diction. Counsel and the court should nonetheless remain responsible for
ensuring that the jury is adequately instructed as dictated by the needs of the
individual case, and to that end should modify and supplement the
pattern instructions whenever necessary.

(b) At the close of the evidence or at such earlier time as the court
reasonably directs, the court should allow any party to tender wr.cfen in-
structions and may direct counsel to prepare designated instructions in
writing, Copies of tendered instructions and instructions prepared at the
direction of the court should be furnished the other parties.

(c) At a conference on instrictions, which should be held out of
the hearing of the jury, and, on request of any party, out of the presence of
the jury, counsel should be afforded an opportunity to object to any insturc-
tion tendered by another party or prepared at the direction of the court.
The court should advise counsel what instructions will be given prior to their
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delivery and, in any event, before the arguments to the jury. No party should
be permitted to raise on appeal the failure to give an instruction unless he
shall have tendered it, and no party should be permitted to raise on appeal
the giving of an instruction unless he objected thereto, stating distinctly the
matter to which he objects and the grounds of his objection. However, if the
interests of justice so require, substantial defects or omissions should not
be deemed waived by failure to object to or tender an instruction.

(d) Adfter the jury is sworn the court may give preliminary instruc-
tions deemed appropriate for their guidance in hearing the case. After the
arguments are completed, the court should give the jury all necessary in-
structions.

(e) All instructions, whether given or refused, should become a part
of the record. All objections made to instructions and the rulings thereon
should be included in the record.

DELAWARE LAW

Pattern jury instructions for use in Delaware criminal cases have re-
cently been promulgated by a committee appointed by the Chief Justice of
the Supreme Court of Delaware. These pattern instructions include general
instructions to be used prior to the trial, certain instructions to be used
during the trial, concluding general instructions, instructions relating to
evidence and instructions defining various major crimes under the Delaware
Criminal Code. Copies of the pattern instructions have been made avail-
able to all judges and law libraries as well as to the offices of the Attorney
General and the Public Defender.

Superior Court Criminal Rule 30 allows parties to file written requests
for instructions, with copies to adverse parties. The court is required to in-
form counsel of its proposed action upon requests prior to their arguments
to the jury. Except with special permission of the court, no party may assign
as error any portion of the court’s charge or omission therefrom unless he
objects thereto before or at a time set by the court immediately after the jury
retires to consider its verdict, stating distinctly the matter to which he objects
and the grounds of his objection. Instructions are delivered by the court
orally, but in capital cases the court is required to provide the jury foreman
with a copy of the instructions for use by the jury during its deliberations.

COMMENT

With the promulgation of pattern jury instructions, Delaware law is
substantially in accord with the Standard. It is possible, however, that the
procedure for settling upon which of such pattern instructions will be used
should be formalized by additions to Rule 30, '




PART V. JURY DELIBERATIONS AND VERDICT

5.1 Materials to jury room,

(2) The court in its discretion may permit the jury, upon retiring for
deliberation, to take to the jury room a copy of the charges against the
defendant and exhibits and writings which have been received in evidence,
except depositions.

(b) Among the considerations which are appropriate in the exercise
of this discretion are:

(i) whether the material will aid the jury in a proper considera-
tion of the case;

(i) whether any party will be unduly prejudiced by submission
of the material; and

(iii) whethey the material may be subjected to improper use by
the jury.

DELAWARE LAW

Papers read in evidence to the jury, except depositions, may be taken
to the jury room. 10 Del. C. §4528. In capital cases, the court is required to
deliver to the jury foreman a copy of its instructions orally delivered for use
by the jury during its deliberations. Superior Court Criminal Rule 30(b).
There is no procedure for providing the jury with written instructions in
any other case, but the matter is viewed as being withing the discretion of
the court.

COMMENT

Present Delaware practice is substantially in accord with the Standard.
However, it would be preferable to adopt a rule of court using language
similar to that set forth in the Standard.

STANDARD

5.2 Jury request to review evidence,

(a) If the jury, after retiring for deliberation, requests a review of
certain testimony or other evidence, they shall be conducted to the court-
room, Whenever the jury’s requests is reasonable, the court, after notice to
the presecutor and counsei for the defense, shall have the requested parts of
the testimony read to the jury and shall permit the jury to reexamine the
requested materials admitted into evidence.

(b) The court need net submit evidence to the jury for review be-
yond that specifically requested by the jury, but in its discretion the court
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may also have the jury review other evidence relating to the same factual
issuie so as not to give undue prominence to the evidence requested.

COMMENT

There are no Delaware cases or rules on the matters covered by Stan-
dard 5.2. Delaware practice is, however, believed to be in accord with the
Standard.

STANDARD

5.3 Additional instructions.

(a) If the jury, after retiring for deliberation, desires.to be informed
on any point of law, they shall be conducted to the courtroom. The court
shall give appropriate additional instructions in response to the jury’s request
unless: (i) the jury may be adequately informed by directing their attention
to some portion of the original instructions; (ii) the request concerns matters
not in evidence or questions which do not pertain to the law of the case; or
(iii) the requests would call upon the judge to express an opinion upon
factual matters that the jury should determine.

(b) The court need not give additional instructions beyond those
specifically requested by the jury, but in its discretion the court may also
give or repeat other instructions to aveid giving undue prominence to the
requested instructions.

(¢) The court may recall the jury after they have retired and give
them additional instructions in order: (i) to correct or withdraw an erroneous
instruction; (ii) to clarify an ambiguous instruction; or (jii) to inform the
jury on a point of law which should have been covered in the original in-
structions. '

(d) The provisions of section 4.6 (c) and (e} also apply to the giving
of all additional instructions, except that the court in its discretion shall
decide whether additional argument will be permitted.

COMMENT

Delaware law is substantially in accord with the Standard. In State
v. Benton, Del. Ct. Oyer & Terminer, 187 A. 609 (1936), the court held
that the trial court has the power and the duty to correct or withdraw its
instructions, if upon reflection, the court considers that an erroneous instruc-
tion has been given.

STANDARD

5.4 Length of deliberations; deadlocked jury.
(a) Before the jury retires for deliberation, the court may give an
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instruction which informs the jury:

(i) that in order to return a verdict, each juror must agree
thereto;

(ii) that jurors have a duty to consult with one another and
to deliberate with a view to reaching an agreement, if it can be done with-
out violence to individual judgment;

(iif) that each juror must decide the case for himseif, but only
after an impartial consideration of the evidence with his fellow jurors;

(iv) that in the course of deliberations, a juror should not
hesitate to reexamine his own views and change his opinion if convinced
it is erroneous; and i

(v) that no juror should suriender his honest conviction as to
the weight or effect of the evidence solely because of the opinion of his
fellow jurors, or for the mere purpose of returning a verdict,

(b) If it appears to the court that the jury has been unable to agree,
the court may require the jury to continue their deliberations and may give
or repeat an instruction as provided in subsection (a). The court shall not
require or threaten to require the jury to deliberate for an unreasonable
length of time or for unreasonable intervals.

(¢) The jury may be discharged without having agreed upon a verdict
if it appears that there is no reasonable probability of agreement.

DELAWARE LAW

Concluding general instructions are set forth in Chapter 3 of the Del-
aware Pattern Jury Instructions, including instructions on a number of the
points raised in Standard 5.4(a). In the event of the inability of the jury to
agree, the court may instruct the jury that a verdict is hoped for but that
no juror should surrender his conscientious convictions. State v. Maclary,

Del. Super., 193 A. 2d 195 (1963). If the court is satisfied that a verdict

will not be reached, it may discharge the jury. State v. Gamble, Del. Ct.
Gen. Sess., 45 A. 716 (1899). ‘

COMMENT
Delaware law is generally in dccord with the Standard, but it may be
desirable to include some additional points in the pattern jury instructions
on matters dealt with in Standard 5.4(a).
STANDARD

5.5 Polling the jury.

When a verdict has been returned and before the jury has dispersed,
the jury shall be polled at the request of any party. or upon the court’s own
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motion. The poll shall be conducted by the court or clerk of court asking
each juror individually whether the verdict announced is his verdict. If upon
the poll there is not unanimous concurrence, the jury may be directed to
retire for further deliberations or may be discharged.

DELAWARE LAW

Superior Court Criminal Rule 31(d) provides for polling the jury when
a verdict has been returned and before the jury has been discharged at the
request of any party or upon the court’s own motion. If the poll discloses
that there is not unanimous concurrence in the verdict, the jury may be
directed to retire for further deliberations or may be discharged.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

5.6 Judicial comment on verdict.

While it is appropriate for the court to thank jurors at the conclusion
of a trial for their public service, such comments should not include praise
or criticism of their verdict.

COMMENT

Present Delaware practice is in accord with the Standard. Critical or
laudatory words with reference to a verdict may unduly influence jurors
during the remainder of their term and are accordingly undesirable.

STANDARD

5.7 Impeachment of the verdict.

(@) Upon an inquiry into the validity of a verdict, no evidence shall
be received to show the effect of any statement, conduct, event or condition
upon the mind of a juror or concerning the mental processes by which the
verdict was determined.

(b) The limitations in subsection (a) shall not bar evidence con-
cerning whether the verdict was reached by lot.

(c) ~Subject to the limitations in subsection (a), a juror’s testimony
or affidavit shall be received when it concerns:

(i) - whether matters not in evidence came to the attentlon of
one or more jurors, under circumstances which would violate the defendant’s
constitutional right to be confronted with the witnesses against him; or
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(ii) any other misconduct for which the jurisdiction permits
jurors to impeach their verdict.

COMMENT

Present Delaware law provides no statutes or rules relating to im-
peachment of the verdict. Occasionally matters come to the attention of the
trial judge concerning the nature of the jury’s deliberations, and the trial
judge has discretion to take appropriate action in egregious cases. In general,
however, a juror is not permitted to impeach his own verdict, and the Com-
mittee does not favor adoption of any rule which would expand the cir-
cumstances in which a verdict may be impeached.
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CHAPTER 9
FAIR TRIAL AND FREE PRESS

PART |. RECOMMENDATIONS RELATING TO THE CONDUCT OF
ATTORNEYS IN CRIMINAL CASES

1.1 Revisions of the Canons of Professional Ethics.

It is recommended that the substance of the following standards,
relating to public discussion of pending or imininent  criminal litigation,
be embodied in the Code of Professional Responsibility:

It is the duty of the lawyer not to release or authorize the release of
information or opinion for dissemination by any means of public communica-
tion, in connection with pending or imminent criminal litigation with which
he is associated, if there is a reasonable likelihood that such dissemination
will interfere with a fair trial or otherwise prejudice the due administration
of justice.

With respect to a grand jury or other pending investigation of any
criminal matter, a lawyer participating in the investigation shall refrain from
making any extrajudicial statement, for dissemination by any means of public
communication, that goes beyond the public record or that is not necessary
to inform the public that the investigation is underway, to describe the
general scope of the investigation, to obtain assistance in the apprehension of
a suspect, to warn the public of any dargers, or otherwise to iid in the
investigation. '

From the time of arrest, issuance of an arrest warrant, or the filing of
a complaint, information, or indictment in any criminal matter until the
commencement of trial or disposition without trial, =lawyer associated with
the prosecution or defense shall not release or authorize the release of any
extrajudicial statement, for dissemination by any means of public communi-
cation, relating to that matter and concerning: .

(1) The prior criminal record (including arrests, indictments, or
other charges of crime), or the character or reputation of tke accused, except
that the lawyer may make a factual statement of the accused’s name, age,
residence, occupation, and family status, and if the accused has not been
apprehended, a lawyer associated with the prosecution may release any
information necessary ‘to aid in his apprehension or to warn the public of
any dangers he may present;

(2) The existence or contents of any confession, admission, or state-
ment given by the accused, or the refusal or failure of the accused to make
any statement; '

' (3) The performance of any examinations or tests or the accused’
refusal or failure fo submit to an examination or test;

(4) The identity, testimony, or credibility of prospective witnesses,
except that the lawyer may announce the identity of the victim if the an-
nouncemecnt is not otherwise prohibited by law;
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(5) The possibility of a plea of guilty to the offense charged or a
lesser offenise;

(6) Any opinion as to the accused’s guilt or innocence or as to the
merits of the case or the evidence in the case,

The foregoing shall not be construed to preclude the lawyer during this
period, in the proper discharge of his official or professional obligations,
from abnouncing the fact and circumstances of arrest (including time and
place of arrest, resistance, pursuit, and use of weapons), the identity of the
investigating and arresting officer or agency, and the lengih of the investi-
gation; from making an announcement, at the time of seizure of any physical
evidence other than a confession, admission or statement, which is limited to
a description of the evidence seized; from disclosing the nature, substance,
or text of the charge, including a brief description of the offense charged;
from quoting or referring without comment to public records of the court
in the case, from announcing the scheduling or result of any stage in the judi-
cial process; from requesting assistance in obtaining evidence; or from an-
nouncing without further comment that the accused denies the charges made
against him.

During the trial of any criminal matter, including the period of selec-
tion of the jury, no lawyer associated with the prosecution or defense shall
give or authorize any extrajudicial statement or interview, relating to the
trisl or the parties or issues in the trial, for dissemination by any means of
public comriunication, except that the lawyer may quote from or refer
without comment to public records of the court in the case.

After the completion of a trial or disposition without trial of any
ceiminal matter, and prior te the imposition of sentence, a lawyer associated
with the prosecution or defense shall refrain from making or authorizing
any extrajudicial statement for dissemination by any means of public com-
munication if there is a reasonable likelihoed that such dissemination will
affect the imposition of sentence.

Nothing in this Canon is intended to preclude the formulation or
application of more restrictive rules relating to the release of information
about juvenile or other offenders, to preclude the holding of hearings or the
lawful issuince of reports by legislative, administrative, or investigative
bodies, or to preclude any lawyer from replying to chages of misconduct that
are publicly made against him,

DELAWARE LAW

The Delaware Supreme Court has adopted the American Bar Associa-
tion's Code of Professional Responsibility, including DR 7-107, which pro-
vides ag follows:

DR 7-107 Trial Publicity.

{A) A lawyer participating in or associated with the investigation of a
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criminal matter shall not make or participate in making an
extrajudicial statement that a reasonable person would expect
to be disseminated by means of public communication and that
does more than state without elaboration:

(1) Information contained in a public record.

(2) That the investigation is in progress.

(3) The general scope of the investigation including a des-
cription of the offense and, if permitted by law, the 1dent1ty
of the victim.

(4) A request for assistance in apprehending a suspect or assis-
tance in other matters and the information necessary thereto.
(5) A warning to the public of any dangers.

A lawyer or law firm associated with the prosecution or defensg
of a criminal matter shall not, from the time of the filing of a
complaint, information, or indictment, the issuance of an arrest
warrant, or arrest until the commencement of the trial or disposi-
tion without trial, make or participate in making an extrajucicial
statement that a reasonable person would expect to be dissemi-
nated by means of public communication and that relates to:
(1) The character, reputation, or priot criminal record (in-
cluding arrests, indictments, or other charges of crime) of the
accused.

(2) The possibility of a plea of guilty to the offense charged or
to a lesser offense.

(3) The existence or contents of any confession, admission,
or statement given by the accused or his refusal or failure to make
a statement.

(4) The performance or results of any examinations or tests or
the refusal of failure of the accused io submit to examinations
or tests.

(5) The identity, testlmony, or. credibility of a prospective
witness.

(6) Any opinion as to the guxlt or innocence of the accused,
the evidence, or the merits of the case,

DR 7-107 (B) does not preclude a lawyer during such period from

_ announcing;

(1) The name, age, residence, occupatmn and family status of
the accused.

(2) If the accused has not been apprehanded, any information
necessary .to aid in his apprehension or to warn the public of
any dangers he may present.

(3) A request for assistance in obtaining evidence.

{4) The identity of the victim of the crime.

(5) The fact, time, and place of arrest, resistance, pursuit, and
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©

use of weapons,

(6) The identity of investigating and arresting officers or
apgencies and the length of the investigation.

(7) At the time of seizure, a description of the physicai evi-
dence seized, other than a confession, admission, or statement,
(8) The nature, substance, or text of the charge.

(9) Quotations from or references to public records of the
court in the case.

(10) The scheduling or result of any step in the judicial pro-
ceedings,

(11) That the accused denies the charges made against him.
During the selection of a jury or the trial of a criminal matter, a
lawyer or law firm associated with the prosecution or defense
of n criminal matter shall not make or participate in making
an extrajudicial statement that a reasonable perosn would expect
to be disseminated by means of public communication and that
relates to the trial, parties, or issues in the trial or other matters
that are reasonably likely to interfere with a fair trial, except
that he may quote from or refer without comment to public
records of the court in the case.

After the completion of a trial or disposition without trial of a
criminal matter and prior to the imposition of sentence, a lawyer
or law firm associated with the prosecution or defense shall not
make or participate in making an extrajudicial statement that a
reasonable person would expect to be disseminated by public
communication and that is reasonably likely to affect the im-
position of sentence.

The foregoing provisions of DR 7-107 also apply to professionat
disciplinary proceedings when pertinent and consistent with
other law applicable to such proceedings.

A lawyer or law firm associated with a civil action shall not
during its investigation or litigation make or participate in making
an extrajudicial statement, other than a quotiation from or
reference to public records, that a reasonable person would
expect to be disseminated by means of public communication
and that relates to:

(1) Evidence regarding the occurrence or transaction involved.
(2) The character, credibility, or criminal record of a party,
witness, or prospective witness.

(3) The performance or results of any examinations or tests
or the refusal or failure of a party to submit to such.

(4) His opinion as to the merits of the claims or defenses of a
party, except as required by law or administrative rule.

(5) Any other matter reasonably likely to interfere with a
fair trial of the action.
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(H) During the pendency of an administrative proceeding, a lawyer
or law firm associated therewith shall not make or participate
in making a statement, other than a quotation from or reference
to public records, that a reasonable person would expect to be
disseminated by means of public communication if it is made
outside the official course of the proceeding and relates to:
(1) Evidence regarding the occurrence or transaction involved,
(2) The character, credibility, or criminal record of a party,
witness, or prospective witness.

(3) Physical evidence or the performance or results of any
examinations or tests or the refusal or failure of a party to sub-
mit to such,

(4) His opinion as to the merits of the claims, defenses, or
positions of an interested person.

(5) Any other matter reasonably likely to interfere with a
fair hearing.

(1) The foregoing provisions of DR 7-107 do not preclude a lawyer
from replying to charges of misconduct publicly made against
him or from participating in the proceedings of legislative, ad-
ministrative, or other investigative bodies.

(J) A lawyer shall exercise reasonable care to prevent his employees
and associates from making an extrajudicial statement that he
would be prohibited from making under DR 7-107.

COMMENT

By virtue of DR 7-107, Delaware is in accord with the Standard. The
Committee feels that Delaware newspapers have generally exhibited proper
restraint in reporting on criminal cases.

STANDARD

1.2 Rule of court,

In any jurisdiction in which Canons of Professional Ethics have not
‘been adopted by statute or court rule, it is recommended that the’ ‘substance
of the foregoing section be adopted as a rule of court governing the conduct
of attorneys.

COMMENT

Because Delaware has adopted Canons of Professional Ethiés, iricluding ‘

DR 7-107, as discussed in connection with.Standard 1.1, Standard 1.2 is not
" applicable to Delaware.
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STANDARD

1.3 Enforcement.

It is recommended that violation of the standards set forth in section
1.1 shall be grounds for judicial and bar association reprimand or for sus-
pension from practice and, in more serious cases, for disbarment. It is further
recommended that any attorney or bar association be allowed to petition

. an appropriate court for the institution of disciplinary proceedings, and that

the court have discretion to initiate such proceedings, either on the basis
of such a petition or on its own motion.

DELAWARE LAW

Supreme Court Rule 32 establishes a Censor Committee, consisting of
nine members of the bar, who are responsible for investigating alteged mis-
conduct of attorneys admitted to practice in Delaware and, in appropriate
cases, to liear evidence relating to such misconduct and file 2 report thereon
with the court. The court may thereafter impose such discipline as the Com-
mittee may recommend or as the court may deem appropriate after hearing.
The Committee may, alternatively, administer a private censure. Thus Rule
32 provides a procedure for discipline of attorneys who violate DR 7-107.

COMMENT
Delaware law is in accord with the Standard.

PART H. RECOMMENDATIONS RELATING TO THE CONDUCT
OF LAW ENFORCEMENT OFFICERS, JUDGES, AND JUDICIAL
EMPLOYEES IN CRIMINAL CASES

2.1 Departmental rules.

It is recommended that law enforcement agencies in each jurisdiction
adopt the following internal regulations:

(a) A regulation governing the release of information, relating to
the commission of crimes and to their investigation, prior to the making of
an arrest, issuance of an arrest warrant, or the filing of formal charges, This
regulation should establish appropriate procedures for the release of informa-
tion, It should further provide that, when a crime is believed to have been
committed, pertinent facts relating to the crime itself and to investigative
procedures may properly be made available but the identity of a suspect
prior fo arrest and the results of investigative procedures shall not be dis-
closed except to the extent necessary to aid in the investigation, to assist in
the apprehension of the suspect, or to warx the public of any dangers.

1

-136-




!

(b) A regulation prohibiting (i) the deliberate posing of a person in
custody for photographing or felevising by representatives of the mews
media and (i) the interviewing by representatives of the news media of a
person in custody unless, in writing, he requests or consents to an interview
after being adequately informed of his right to consult with counsel and of
his right to refuse to grant an interview.

(c) A regulation providing:

From the time of arrest, issuance of an arrest warrant, or the
filing of any complaint, information, or indictment in any criminal matter,
until the conipletion of trial or desposition without trial, no law enforcement
officer within this agency shail release or authorize the release of any extr-
judicial statement, for dissemination by any means of public communica-
tion, relating to that matter and concerning;:

(1) The prier criminal record (including arrests, indictments,
or other charges of crime), or the character or reputation of the
accused, except that the officer may make a factual statement
of the accused’s name, age, residence, occupation, and family
status, and if the accused has not been apprehended, may release
any information necessary to aid in his apprehension or to warn
the public of any dangers ke may present;

(2) The existence or contents of any confession, admission,

or statement given by the accused, or the refusal or failure of

the accused to make any statement, except that the officer may
announce without further comment that the accused denies the
charges made against himn;

(3)  The performance of any examinations or tests or the ac-

cused’s refusal or failure to submit to an examination or test;

(4) The identity, testimony, or credibility of prospective wit-

nesses, except that the officer may announce the identity of the

victim if the announcement is not otherwise prohibited by law;

(5) The possibility of a plea of guilty to the offense charged or

a lesser offense;

(6) Any opinion as to the accused’s guilt or innocence or as to

the merits of the case or the evidence in the case.

It shall be appropriate during this period for a law enforcement officer:
(1)  to announce the fact and circumstances of arrest, including
the time and ylace of. arrest, resistance, pursuit, and use of
weapons;

(2) to announce the identity of the investigating and arresting

officer or agency and the length of the investigation;

(3) to make an announcement, at the time_of seizure of any.f'

physical evidence other than a confession, adiits ission, or state-
ment, which is llmued\\to a description of the evidence seized;
(4) to disclose the ndture substance, or text of the charge, in-
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cluding a brief description of the offense,charged;

(5) to quote from or refer without comment to public records
or the court in the case;

(6) to announce the scheduling or result of any stage in the ju-
dicial process;

(7) to request assistance in obtaining evidence.

Nothing in this rule precludes any law enforcement officer from re-
plying to charges of misconduct that are publicly made against him, precludes
any law enforcement officer from participating in any legisiative, adminis-
trative, or investigative hearing, or supersedes any more restrictive rule gov-
erning the release of information concerning juvenile or other offenders.

(d) A regulation providing for the enforcement of the foregoing by
the imposition of appropriate disciplinary sanctions,

DELAWARE LAW

The only police department in Delaware which has adopted detailed
guidelines relating to release of information to the news media is the Dela-
ware State Police. Those guidelines are as foliows:

NMR 12. RELEASE OF INFORMATION TO NEWS MEDIA, CONCERN-
ING PRE-ARREST AND POST-ARREST SITUATIONS. Division
policy on making releases of information to news media on pre-
arrest and post-arrest situations is set out herein. There are
limjtations on what may be released. Adherence to these in-
structions will materially protect the Division in judicial review of
cases and at the same time permit continuing cooperation with
news media while fulfilling basic responsibilities.

1. PRE-ARREST PROCEDURE — WHAT CAN BE GIVEN OUT,

A. Information relative to criminal investigations which shall be
released, if it is not otherwise restrained by the effects of these
guidelines, shall include:

(1) The type of event or crime — when accurately known.
(2) The location, time, items, or amount taken, injuries sus-
tained or damages incurred.

(3) The identity of the victim (except when release of identity
would endanger life of victim),

(4) Whether or not there are suspects, without further com-
ment,

(5) Numbers of officers or people involved in an event or
investigation and the length of investigation, if such information
is requested and would not hinder the investigation or perfor-
mance of duty.

(6) Requests for aid in locating a suspect or evidence.
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(7) The name, address, description, employment, and marital
status of a person for whom a warrant has been issued.

(8) The exact offense charged — a brief description of the
offense and mettiod of complaint, i.e., officer, citizen, warrant,
indictment, summons.

B. Items of evidence, which if disclosed would be prejudicial to
the solution of the case, should not be made public. Photo-
graphs of a person accused by indictment or warrant, without
police identification on them, may be furnished, Where the
identity of a suspect has not been established, it may be desirable
to publicize descriptions, artists’ sketches, or other information
which could lead to the identification and arrest of the subject.

(1) Suspects who are interviewed but not charged should not
be identified.

(2) The finding of physical evidence, such as weapons or pro-
ceeds of the crime, the issuance and service of a search warrant,
and the positive or negative results of the search, may be released.
Information as to how a weapon or proceeds of the crime was
located should be withheld if this involves information which
is prejudicial.

(3) FPugitive cases may require wide publicity. Whlle as a
general rule, prior records of conviction should not be pub-
licized, it may be desirable in the public interest to disclose such
records of fugitives when the pattern of their erimes indicates
that the public may be the victims of fraud or personal injury.
The circumstances and facts in each case will be the controlling
factors in decisions, In some fugitive cases, it may be necessary
to withhold information when its publivation would be detri-
mental to the apprehension of the wanted person. Common
sense should dictate the manner in which fugitive cases are
handled with a positive view toward the public interest and
safety and the protection of other law enforcement agencies.
(4) Fugitives, who have a past history of being armed or who
have shown a propensity for violent acts, shall be characterized
as being dangerous and why, so that an arresting officer will
be well aware of dangerous aspects involved in the apprehen-
sion of such 4 subject.

POST-ARREST PROCEDURE ~- WHAT NOT TO GIVE OUT.
To avoid jeopardizing prosecution of a criminal matter by pre-
judicing the right of the defendant to a fair trial, members shall
not make statements to the news media in the period between
arrest and trial relating to the following:

A. Character or reputation of a suspect or the existence, if any, of
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4 prior criminal record.

Existence of a confession, admission, or statement by an accused
person, or the absence or failure of an accused to make the same.

Re-enactment of a crime, or the fact that a defendant may have
shown investigators where a weapon, loot, or other evidence was
located.

References 1o a defendant as (for example) “a sexcrazed maniac”,
a ‘“depraved character”, a “typical gangster”, “professional

RLENN 11

burglar”, “shakedown artist”, etc.

The existence or contents of any confession, admission, or state-
ment given by the accused or his refusal or failure to make a
statement; and/or the performance or results of any examinations
or tests or the refusal or failure of the accused to submit to ex-
aminations or tests.

(1) Information may be given out only if requested as to
whather an individual arrested, refused or submitted to the
normal test in DWI cases. No results of any such test shall be
disclosed to the news media.

(2) Information miay be given out concerning the peneral
facts that physical evidence is being examined. However, the
description of such evidence and the results of such examina-
tions shall not be disclosed without the concurrence of the
Attorney General’s office,

Guilt or innocence of a defendant, or the possibility of a guilty
plea to the offense charged, or to a lesser offense (i.e., plea
bargaining) or possibilities of other dispositions such as “nolle
prosequi”.

Identity, credibility, or testimony of any prospective witness,
Testimony, credibility, or character of any victim witness.
Information of a purely speculative nature.

The merits of the case, such as evidence and arguments, whether
or not it is anticipated to be used in court.

Transeripts, reports, or summaries of occurrences taking place
during the course of judicial proceedings from which the public
and press have bean excluded.

POST-ARREST PROCEDURE -- WHAT CAN BE GIVEN OUT.
Personnel authorized to deal with the news media should supply
any relevant information on the arrest, provided it cannot be

construed as prejudicial to a fajr trial. Information which may be
given out includes the following:
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(1) Defendant’s name, age, residence, employment, marital
status, and similar background infromation.
(2) Substance or textof the charge on which the arrest was
made and the identity of the person preferring the charge (when
such infromation does not constitute a danger to the complain-
ant).
(a8) Members, dealing with the press, shall withhold ident-
fication of persons preferring charges when such persons are
victims of a sex crime and publication of their identity
would be a matter of serious embarrassment to them or
jeopardize their security.
(3) Identity of the investigating and arresting agency, the
duration of the investigation, and aspects of the investigation of
a non-prejudicial nature.
(4) The facts and circumstances immediately surrounding an
arrest — time, place, resistance, pursuit, possession or use of
weapons, and a general description of contraband seized, if dis-
closure is not prejudicial.
(5) Pre-trial release or detention arrangements, i.e., amount of
bond, location of detention.
(6) The scheduled dates or results of the various stages in the
judicial process.
(7) Photographs of defendants (without police identification
data on them) may be furnished to the news media. Members
shall not assist in posing defendants for news or television camera-
men, but the efforts of such cameramen should not be hindered
during the course of any normal movements of members or
defendants which expose defenidants to public view.

When there is a question as to whether an item should be re-
leased, the decision may be made by the Troop Commander or
officer in charge of the investigation on the general principle
that information should be made available unless it reasonably
could be construed as prejudicial to the defendant, harmful to
prosecution, or endanger the lives of persons involved in'the case.

SPECIAL CONSIDERATIONS. S
Photographing or Television.

In public places, and places where the press may otherwise law-
fully be, no member shall take any.action to prevent or interfere
with the news media in photogré,»:ing ot televising an event, a
suspect, or an accused or any other person or thirg except that
the presence of cameramen and crews shall not E allowed to
significantly interfere with the police mission at hgnd. A proper

action for the officer in charge of the scene w7(d be 1o make

/
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allowances for the presence of cameramen and photographers and
try to facilitate their job when appropriate.

(1) Troop Commanders may properly extend cooperation
when departmental property is required for the recording of
interviews, news releases, documentaries, or events of an unusual
nature. In routine circumstances, public information programs
and the press mzy be permitted by the Troop Commander to use
their own equipment within police buildings or property.

B.” Members shall not deliberately pose a suspect or accused in cus-
tody to be photographed, televised or interviewed.

C. Members shall not pose themselves with a suspect or accused,
nor shall they enter into any agreement to have a suspect or
aceused in custody al a prearranged time or place to be photo-
graphed, televised, or interviewed.

0. Police department photographs or films of the following shall
not be released, except by the Superintendent of the State
Police or his designee:

(1) Crime scenes,

(2)  Suspects or accused persons prior to actual arrest.
(3) The victims of any crime, accident, or suicide.
(4) Juveniles (under 18 years).

(5) Members of the department,

The Bureau of Police of the City of Wilmington has a two-page mem-
orandum on its press relations policy which does not deal with the matters
covered by the Standard,

COMMENT

The Delaware State Police guidelines are substantially in accord with
the Standard. The Committee recommends that other police departments
in the State adopt these or similar regulations to conform to the Standard.

STANDARD

2.2  Rules of court or legislation relating to law enforcement agencies.

It is recommended that if within a reasonable time a law enforcement
agency in any jurisdiction fails to adopt and adhere to the substance of the
regulation recommended in section 2.1 (e), as it relates to both proper and
poproper disclosures, the regulation be made effective with respect to that
agency by rule of court or by legislative action, with appropriate sanctions
for violation,
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COMMENT

As is noted in the Comment to Standard 2.1, only the Delaware State
Police have adopted regulations relating to publicity which conform to the
Standard. No rule or statute is in effect at present which would comply with
Standard 2.2. The Committee does not feel that there is a need for the adop-
tion of such a rule or statute, both because police in Delaware have generally
acted responsibly in the area of pretrial publicity and because it is believed
that informal methods of encouraging local police forces to ‘adopt rules
on such publicity are preferable to adoption of a statute or rule.

STANDARD

2.3 Rule of court refating to disclosures by judicial employees.

It is recommended that a rule of court be adopted in each jurisdiction
prohibiting any judicial employee from. disclosing, to any unauthorized
person, information relating to a pending criminal case that is not part of
the public records of the court and that may tend to interfere with the right
of the people or of the defendant to a fair trial, Particular reference should
be made in this rule to the nature and result of any argument or hearing held
in chambers or otherwise outside the presence of thie public and not yet avail-
able to the public under the standards in section 3.1 and section 3.5(d) of
these recommendations. Appropriate discipline, including proceedings for
contempt, should be provided for infractions of this rule.

COMMENT

There is no present Delaware rule relating to disclosure by judicial
employees. Although the Committee does not feel that there is at present any
problem in this area, adoption of a rule in compliance with the Standard is
recommended.

STANDARD

2.4 Recommendation relating to judges.

It is recommended that, with respect to pending criminal cases, judges
should refrain from any conduct or the making of any statements that may
tend to interfere with the right of the people ot of the defendant to a fair
trial.

COMMENT

The Committee supports the recommendation contained in Standard

2.4 and believes that theADelaware Judiciary complies therewith. The Code =
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of Judicial Ethics, Canon 3, adopted in Delaware, is in accord.

PART U1, RECOMMENDATIONS RELATING TO THE CONDUCT
OF JUDICIAL PROCEEDINGS IN CRIMINAL CASES

3.1 Pretrial hoarings.

It is recommended that the following rule be adopted in each juris-
diction by the appropriate court:

Motion to exclude public from all or part of pretrial hearing.

In any preliminary hearing, bail hearing, or other pretrial hearing in a
eriminal case, including a motion to suppress evidence, the defendant may
move that all or part of the hearing be held in chambers or otherwise closed
to the public, including representatives of the news media, on the ground that
dissemination of evidence or argument adduced at the hearing may disclose
matters that will be inadmissible in evidence at the trial and is therefore
likely to interfere with his right to a fair trial by an impartial jury. The
motion shall be granted unless the presiding officer determines that there
is no substantial likelihood of such interference. With the consent of the
defendant, the presiding officer may take such action on his own motion
or at the suggestion of the prosecution. Whenever under this rule all or part
of any pretrinl hearing is held in chambers or otherwise closed to the public,
n complete record of the proceedings shall be kept and shall be made avail-
able 1o the public following the completion of trial or disposition of the case
‘without {rinl, Nothing in this rule is intended to interfere with the power of
the presiding officer in any pretrial hearing to caution those present that
dissemination of cerfain information by any means of publiz communication
may jeopardize the right to a fair trial by an impartial jury.

COMMENT

There is no present Delaware rule which would comply with Standard
3.1, The Committee recommends adoption of a rule which would comply
with the Standard,

STANDARD

3.2 Change of vanue or continuance.

It is recommended that the following standards be adopted in each
Jurisdiction te govern the consideration and disposition of a motion in a
criminal ease for change of venue or continuance based on a claim of threat-
gried Interference with the right to a fair trial,

(1)  Who may request.

Except as federal or State constitutional provisions otherwise require,

n chisnge of venue or tontinuance may be granted on motion of either the
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prosecution or the defense.
(b) Methods of proof.

In addition to the testimony or affidavits of individuals in the com-
munity, which shall not be required as a condition of the granting of a
motion for change of venue or continuance, qualified public opinion surveys
shall be admissible as well as other materials having probative value.

(¢) Standards for granting motion.

A motion for change of venue or continuance shall be granted when-
ever it is determined that because of the dissemination of potentially pre-
judicial material, there is a reasonable likelihood that in the absence of such
relief, a fair trial cannot be had. This determination may be based on such
evidence as qualified public opinion surveys or opinion testimony offered
by individuals, or on the cour’s own evaluation of the nature, frequency,
and timing of the material involved. A showing of actual prejudice shall not
be required.

(d) Same; time of disposition,

If a motion for change of venue or continuance is made prior to the
impaneling of the jury, the motion shall be disposed of before impaneling,
If such a motion is permitted to be made, or if reconsideration or review of a
prior denial is sought, affer the jury has been selected, the fact that a jury
satisfying prevailing standards of acceptability has been selected ‘shall not
be centrolling if the record shows that the criterion for tlie granting of
relief set forth in subsection (c) has been met.

(e) Limitations; waiver.

It shall not be a ground for denial of a change of venue that one such
change has already been granted, The claim that the venue should have been
changed or a continuance granted shall not be considered to have been
waived by the waiver of the right to trial by jury or by the failure to exercise
all available peremptory challenges.

DELAWARE LAW

Stipzzior Court Criminal Rule 21(a) provides as follows: “The Court
upon motion of the defendant shall transfer the proceeding as to him to an-
other county if the Court is satisfied that there exists in the county where
the prosecution is pending so great a prejudice against the defendant that
he cannot obtain a fair and impartial trial in that county.” The question
of’change of venue is within the discretion of the trial court and is review-
able only for gbuse of discretion. Parson v. State, Del, Supr., 222 A. 2d 326
(1966). Superior Court Criminal Rule 22 permits a motion for transfer to

~.be made at or before arraignment or at such other time as the court may
prescribe.
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COMMENT

Delaware faw is not in accord with the Standard, which would require
transfer where there Is a “reasonable likelihood” that a fair trial cannot be
had in the absence of such relief, In addition, the Standard would permit
gither the prosecution or the defense to move for change of venue. While
change of venue is of limited applicability in Delaware, since there are only
three counties and since the news media are of statewide circulation, the
Committee recommends revision of Rule 21 to conform to the Standard. It
appears to be desirable to spell out the procedures for granting the motion
snd the rules relating to proof as the Standard does. In addition, Rule 22
should be revised to conform with paragraph (d) of the Standard.

STANDARD

%3 Walver of jury,

In those jurisdictions in which the defendant does not have an absolute
tight to waive a jury in a criminal case, it is recommended that the defendant
be permitted to waive whenever it is determined that (1) the waiver has been
knowingly and voluntarily made, and (2) there is reason to believe that, as a
result of the dissemination of potentially prejudicial material, the waiver is
required to increase the likelihood of a fair trial,

DELAWARE LAW

Superior Court Criminal Rule 23(a) requires approval of the court and
consent of the State for any waiver of a jury trial, It does not give the court
power 1o permit waiver without State consent in a case of prejudicial pretrial
publicity.

COMMENT

1 its Report on the Trial By Jury Standards, the Committee does not
recomimend adoption of a Standard which would eliminate the necessity for
State consent for waiver of 2 jury trial. Since there is no absolute right to
such waiver, the Committee recommends adoption of Standard 3.3 to permit
waiver without State consent where there is “reason to believe” that the
waiver will Increase the “likelihood” of a fair trial in a case of prejudicial
publicity.

STANDARD

3.4 Selecting the jury,
It iy recommended that the following standards be adopted in each
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jurisdiction to govern the selection of a jury in those criminal cases in which
questions of possible prejudice are raised.
(a) Method of examination.

Whenever there is believed to be a significant possibility that indi-
vidual talesmen will be ineligible to serve because of exposure to potentially
prejudicial material, the examination of each juror with respect to his ex-
posure shall take place outside the presence of other chosen and prospective
jurors. An accurate record of this examination shall be kept, by court re-
porter or tape recording whenever possible. The questioning shall be con-
ducted for the purpose of determining what the prospective juror has read
and heard about the case and how his exposure has affected his attitude
towards the trial, not to convince him that he would be derelict in his duty
if he could not cast aside any preconceptions he might have,

(b) Standard of acceptability.

Both the degree of exposure and the prospective juror’s testimony
as to his state of mind are relevant to the determination of acceptability,
A prospective juror who states that he will be unable to overcome his pre-
conceptions shall be subject to challenge for cause no matter how slight his
exposure, If he has seen or heard and remembers information that will be
developed in the course of trial, or that may be inadmissible but is not so
prejudicial as to create a substantiat risk that his judgment will be affected,
his acceptability shall turn on whether his testimony as to impartiality is
believed. If he admits to having formed an opinion, he shall be subject to
challenge for cause unless the examination shows unequivocally that he can
be impartial. A prospective juror who has been exposed to and remembers
reports of highly significant information, such as the existence or contents of
a confession, or other incriminating matters that may be inadmissible in
evidence, or substantial amounts of inflammatory material, shall be subject
to challenge for cause without regard to his testimony as to his state of mind,
(c) Source of the panel.

Whenever it is determined that potentially prejudicial news coverage
of a given criminal matter has been intense and has been concentrated pri-
marily in a given locality in a state (or federal district), the court shall have
authority to draw jurors from other localities in that state (or district).

COMMENT

Superior Court Criminal Rule 24 would permit an examination of the
panel of the sort recommended by Standard 3.4(a). The Committee believes
that the principles set forth in paragraph (b) are currently applied in practice,
The Committee does not believe it necessary to adopt a rule to conform to
the Standard, but commends the Standard to the attention of the courts
in their application of Rule 24. There is no existing statutory authority for
selection of jurors from outside the county of trial, and the Committee does
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not recommend adoption of such a statute, believing that the matter is
better handled by change of venue,

STANDARD

3.5 Conduct of the trial,

It is recommended that the following standards be adopted in each
jurisdiction to govern the conduct of a criminal trial when problems relating
to the dissemination of potentially prejudicial material are raised.

(n)  Use of the courtroom.

Whenever appropriate in view of the notoriety of the case or the
number or conduct of news media representatives present at any judicial
proceeding, the court shall ensure the preservation of decorum by instructing
those representatives and others as to the permissible use of the courtroom
aud other fucilities of the court, the assignment of seats to news media
representatives on an equitable basis, and other matters that may affect the
conduct of the proceeding,

(b) Sequestration of jury.

Either party shall be permitted to move for sequestration of the jury
at the beginning of trial or at any time during the course of the trial, and, in
approprinte circumstances, the court shall order sequestration on its own
motion, Sequestration shall be ordered if it is determined that the case is of
such notoriety or the issues are of such a nature that, in the absence of
sequestration, highly prejudicial matters are likely to come to the attention
of the jurors, Whenever sequestration is ordered, the court in advising the jury
of the decision shall not disclose which party requested sequestration. v
(c)  Cautioning parties, witnesses, jurors, and judicial employees; insulating
witnesses.

Whenever appropriate in light of the issues in the case or the notoriety
of the cage, the court shall instruct parties, witnesses, jurors, and employees
and officars of the court not to make extrajudicial statements, relating to
the case or the issues in the case, for dissemination by any means of public
communication during the course of the trial. The court may also order
sequestention of witnesses, prior to their appearance, when it appears likely
that in the absence of sequestration they will be exposed to extrajudicial
teports that may influence their testimony.

(d) Exclusion of the public from hearings or arguments outside the
presence of the jury,

If the jury is not sequestered, the defendant shall be permitted to move
that the public, including representatives of the news media, be excluded
from any portion of the trial that takes place outside the presence of the
Jury on the grouud that dissemination of evidence or argument adduced at
the hearing is likely to interfere with the defendant’s rlght to = fair trial by

. unpnrtinl Jury Tlu, mouon shall be gy’mted uiless it is determined that =
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there is no substantial likelihood of such interference. With the consent of
the defendant, the court may take such action on its own motion or at the
suggestion of the prosecution. Whenever such action is taken, a complete
record of the proceedings from which the public has been excluded shall be
kept and shall be made available to the public following the completion of
the trial. Nothing in this recommendation is intended to interfere with the
power of the court, in connection with any hearing held outside the presence
of the jury, to caution those present that dissemination of specified informa-
tion by any means of public communication, prior to the rendering of the
verdict, may jeopardize the right to a fair trial by an impartial jury.

(¢) = Cautioning jurors.

In any case that appears likely to be of s1gmf1cant public interest, an
admonition in substantially the following form shall be given before the end
of the first day if the jury is not sequestered.

During the time you szrve on this jury, there may appear in the news-

paper or on radio or television reports concerning this case, and you may be
tempted to read, listen to, or watch them. Please do not do so. Due process
of law requires that the evidence to be considered by you in reaching your
verdict meet certain standards — for example, a witness may testify about
events he himself has seen or heard but not about matters of which he was
told by others. Also, witnesses must be sworn to tell the truth and must be
subject to cross-examination. News reports about the case are not subject
to these standards, and if you read, listen to, or watch these reports, y ou may
be exposed to misleading or inaccurate information which unduly favors
one side and to which the other side is unable to respond. In fairness to both
sides, therefore, it is essential that you comply with this instruction.
If the process of selecting a jury is a lengthy one, such an admonition shall
also be given to each juror as he is selected. At the end of each subsequent
day of the trial, and at other recess periods if the court deems necessary,
an admonition in substantially the following form shall be given:

For the reasons stated earlier in the trial, I must remind you not to
read, listen to, or watch any news reports concerning this case while you are
serving on this jury.

(f) Questioning jurors about exposure to potentially prejudicial material
in the course of the trial; standard for excusing a juror.

If it is determmed that material disseminated during the trial goes be—
yond the record on which the case is to be submitted to the jury and raises
serious questions of possible prejudice, the court may on its own motion or
shall on motion of either party question each juror, out of the presence of
the others, about his exposure to that material, The examination shall take

place in the presence of counsel, and an accurate record of the examination -

shall be kept. The standard for excusing a juror who is challenged on the basis
of such exposure shall be the same as the standard of acceptability recom-
mended 113 Sectlon.3 4“)) abﬁve__FJ’l‘Pnfwf]‘lﬂ‘f_u,jllvnrww!}sz};as—wm‘_n:“;lﬁhﬁi‘i{-
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reports of potentially prejudical material shall be excused if reference to the
material in question at the trial itself would have required a mistrial to be de-
clared,

COMMENT

There are no rules or statutes in Delaware on the matters covered by
Standard 3.5. The Pattern Jury Instructions contain a form of caution to
jurors about publicity. The Commitiee believes that the superior court and
ofher trial courts have the power to make appropriate orders in conformity
with the Standard. No present need is felt for specific rules.

STANDARD

3.6 Sefting aside the verdict,

It is: ?ecommended that, on motion of the defendant, a verdict of
guilty in a) criminal case be set aside and a new trial granted whenever,
on the basis of competent evidence, the court finds a substantial likelihood
that the vofe of one or more jurors was influenced by exposure to an extr-
judicial communication of any matter relating to the defendant or to the
case itself that was not part of the trial record on which the case was sub-
mitted to the jury. Nothing in this recommendation is intended to affect
the rule in any jurisdiction as to whether and in what circumstances a juror
may impeach his own verdict or as to what other evidence is competent
for that purpose,

DELAWARE LAW
Superior Court Criminal Rule 29{c) broadly permits a motion for judg-
meat of gequittal within ten days after discharge of the jury. Such a motion
could be made on the ground that a juror’s vote was influenced by an extra-
judicial communication.
COMMENT

Dalaware law is in accord with the Standard.

PART IV, RECOMMENDATIONS RELATING TO THE EXERCISE OF
THE CONTEMPT POWER

4.1  Limited use of the contempt power.

It is recommended that the contempt power should be used only with
considerable caution but should be exercised under the following circum-

stances:
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(a) Against a person who, knowing that a criminal trial by jury is
in progress or that a jury is being selected for such a trial:

(i) disseminates by any means of public communication an
extrajudicial statement relating to the defendant or to the issues in the case
that goes beyond the public record of the court in the case, that is wilfully
designed by that person to affect the outcome of the trial, and that sesiously
threatens to have such an effect; or

(i) makes such a statement intending that it be disseminated
by any means of public communication,

(b) Against a person who knowingly violates a valid judicial order
not to disseminate, until completion of the trial or disposition without trial,
specified information referred to in the course of a judicial hearing closed
pursuant to sections 3.1 or 3.5(d) of these recommendations.

COMMENT
The Committee believes that the philosophy of Delaware courts in their
use of the contempt power is in accord with the Standard and that the con-

tempt power of the courts is presently adequate to enable them to exercise
it in the circumstances recommended by the Standard.
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PART I{l — SENTENCING AND PROBATION

CHAPTER 10

SENTENCING ALTERNATIVES AND PROCEDURES
PART 1. SENTENCING AUTHORITY

1.1  Who should sentence.

Authority to determine the sentence should be vested in the trial judge
and not in the jury. This report does not deal with whether the death penalty
should be an available sentencing alternative and, if so, who should partici-
pate in its imposition.

DELAWARE LAW

Delaware vests authority to determine sentences in the trial judge
rather than in the jury. The relevant provision relating to felonies is 11

Del. C. §4205(b) which states, “The Term of imprisonment which the court -

may impose for a felony is fixed as follows . .. .” 11 Del. C. §4206 sets up
four classes of misdemeanors and provides in each class that “The sentence
. . . shall be fixed by the court . . .” See also Superior Court Criminal Rule 32
which contemplates sentencing by the court.

COMMENT
Delaware law is in complijance with the Standard,

PART Il. STATUTORY STRUCTURE AND JUDICIAL DISCRETION —
RANGE OF ALTERNATIVES

2.1 General principles: statutory structure.

(a) All crimes should be classified for the purpose of sentencing
into categories which reflect substantial differences in gravity. The cate-
gories should be very few in number. Each should specify the sentencing
alternatives available for offenses which fall within it. The penal codes of each

jurisdiction should be revised where necessary to accomplish this result,

DELAWARE LAW

Tn the Delaware Criminal Code, which became effective in 1973, all
crimes have been classified for the purpose of sentencing into categories
which are relatively few in number, The statutes are reproduced here in full
for reference. They are taken from Title 11 of the Code.

§4205. Sentence for felonies.

(a) A sentence of imprisonment for a felony shall be a definite
sentence. The term of imprisonment shall be as provided in subsection
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(b) of this section, ‘
(b) The tefm of imprisonment which the court may impose for a
felony is fixed as follows:

(1) For a class A felony, life imprisonment, except for convic-
tion of first degree murder in which event the provisions of § 4209
shall apply; provided, however, that in the case of an attempt to com-
mit any class A felony, the court shall impose a term of imprisonment
and may impose life imprisonment, but may impose less than life
imprisonment, except for conviction of any attempt to commit first
degrec murder, In which event the court shall impose life imprison-
menf;

(2) For a class B felony; from 3 to 30 years and such fine or
other conditions as the court may order;

(3) For a class C felony, from 2 to 20 years and such fine or
other conditions as the court may order;

(4)  For a class D felony, 10 years and such fine or other
conditions as the court may order;

(5) For a class E felony, 7 years and such fine or other con-
ditions as the court may order.
(¢) In the case of the conviction of any felony other than a class A
felony, -the court may impose the maximum term of imprisonment
as stated in subsection (b) of this section or any part thereof, or it may
impose any sentence authorized by §4204 of this Criminal Code.

§4206, Sentence for misdemeanors.

(8) The sentence for a class A misdemeanor shall be fixed by the
court and shall not exceed 2 years imprisonment and such fine or
other conditions as the court may order; provided, however, that the
court shall require a person convicted of issuing a worthless check
under §900 of this title to make restitution to the person to whom
the worthless check was issued.

(b) The sentence for a class B misdemeanor shall be fixed by the
court and shall not exceed 6 months imprisonment and such fine or
other conditions as the court may order.

(¢) The sentence for a class C misdemeanor shall be fixed by the
court and shall not exceed 3 months imprisonment and such fine or
other conditions as the court may order.

(d) The sentence of imprisonment for an unclassified misdemeanor
shall be a definite sentence. The term shall be fixed by the court, and
shall be in accordance with the sentence specified in the law defining
the offense.

i1 Del. €. §4204, which is referred to in 11 Del. C. §4205(c), specifies the
senteneing alternatives that are available under present Delaware law. 11 Del.
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C. 54204 (c) states:

When a person is convicted of any offense other than a class A felony
the court may take the following action:

(1) Impose a fine as provided by law for the offense;

(2) Impose a fine and place the offender upon probation;

(3) Commit the offender to the Department of Hes" ' and
Social Services, with or without a fine, or with any other pu _Tnent
provided by law for the offense; ‘

{4) Suspend the imposition or execution of sentence;

(5) Place the offender upon probation;

(6) Impose a period of imprisonment and place the offender
upon probation to commence when he is released from prison.

In addition to the schedule of offenses and sentences which is set
forth in the Criminal Code, Delaware has also passed the Uniform Controlled
Substances Act. 16 Del. C. §4701 - 78. This Act defines and classifies drug
offenses and assigns penalties to each class in much the same way as the
Criminal Code. Each class has a specified maximum term of imprisonment
and a fine,

COMMENT

The structure of the Delaware Criminal Code conforms to the re-
commendations of the Standard. Despite the recent adoption of the Criminal
Code, there are anomalies in treatment of seemingly similar offenses.

" For example, a person who has been convicted of rape can be sentenced
to life imprisonment for rape in the first degree, a class A felony, if he harms
the victim or if the victim was not his social companion at the time and had
not previousty permitted his sexual contact. 11 Del. C.§764, If the rapist
has the foresight to make a date with his victim, the charge is rape in the
second degree, a class B felony, for which he could be put on prabation,
11 Del. C, §763.

Bribing a public official is a class D felony. 11 Del. C.51201. How-
ever, bribing anyone else, regardless of the amount and purpose of the bribe,
is a class A misdemeanor. 11 Del. C. §881. Patromzmg a prostltute is aviola-
tion. 11 Del. C. §1343. However, engaging in prostitution is a class B mis:
demeancr. 11 Del. C §1342, Forging corporate documents is a- class D
felony, 11 Del. C. §861. But forging public documents is only a class E
felony, a potential differénce of 3 years in prison for the forger. Selling
obscene literature is a class A misdemeanor. 11 Del. C. §1361. The vendor
would risk less by selling firearms to a child under 18. 11 Del. C. §1445
(a class B misdeamegnor).

It should also be noted that within each class of offenses, the legis-
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lature has permitted wide variations in available sentences. For example,
the available sentences for a class B felony range from suspended sentence
10 30 years imprisonment.

STANDARD

2.1(b) The sentencing court should be provided in all cases with a wide
range of alternatives, with gradations of supervisory, siipportive and custodial
facilities at its disposal so as to permit a sentence appropriate for each in-
dividunl case.

DELAWARE LAW

11 Del. C. §4204(c), which is set forth above, provides the court with
a wide range of alternatives except in the case of a class A felony where a
term of imprisonment is mandatory. Some of the custodial and supportive
lacilities necessary for individualized dispositions are to be supplied by the
Department of Corrections, 11 Del. C. §6524 deals with special problem
groups, “The Department may establish facilities for the treatment of al-
coholics, prostitutes, drug addicets and other such groups as the Department
shall determine.” Mentally il and mentally defective inmates are provided
for under 11 Del. C. 86525, which allocates resources for programs of
treatment in separate facilities or existing institutions. There is another
provision for the youthful offender. 11 Del. C. §6526(a) states, “Appropri-
ate, separate custodial care and work and training facilities shall be pro-
vided for youthful offenders by the Department ... .”

{1 Del. C. §4204(c) (3) allows the court to commit the offender
to the Department of Health and Social Services rather than to the Depart-
ment of Corrections. The former also has provisions for criminally mentally
fll adults and juveniles to be cared Tor in divisions of state hospitals 16 Del. C.
§5151, The probation and parole services referred to in 11 Del. C. §4204
{c) are explained more fully in 11 Del. C. §4321:

The counsellors shall keep informed of the conduct and condition

of persons in their charge, shall aid them to secure employment, shall

gxercise sunervision over them, shall see that they fulfill the conditions

of t~y reraase, and shall use all suitable methods of aid and encourage

then: »a bring about improvement in their conduct and conditions and
. to meet their probation or parole obligations,

In the disposition of ail juvenile offenders, commitment to the
Department of Health and Social Services is for an indeterminate per-
lod,
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COMMENT

Delaware law is substantially in accord with tlie Standard in granting
a wide range of sentencing alternatives, the exception being a class A felony
under 11 Del. C. §4204 (c) and certain crimes for which a prison sentence
is mandatory, such as a second conviction of tobbery in the first degree.
See 11 Del. C §832. To this extent, it is not in accord with the Standard.
The court apparently has adequate facilities at its disposal within the De-
partment of Corrections and the Department of Health and Social Services
to ensure that the appropriate sentence for each individual would be properly
executed.

The indeterminate sentences applicable to juveniles should not exceed
in practice the maximum period that would apply if the offense were an adult
crime, or in cases where no comparable adult offense exists (such as in
“uncontrolled” or truancy cases), a imited period such as six months.

STANDARD

2.1(c) The legislature should not specify a mandatory sentence for any
sentencing category or for any particular offense.

DELAWARE LAW

11 Del. C. §4204 (d) is a caveat: “Notwithstanding anything in this
Criminal Code to the contrary, probation or a suspended seritence shall not
be substituted for imprisonment where the statute specifically indicates that
a prison sentence is mandatory or may not be suspended.” The legislature
has specified mandatory sentences. for particular offenses in several instances.
Sodomy while an‘inmate of a prison requires an additional 3 years on the
sentence being served. 11 Del. C. §766. A second conviction for robbely
in the first degree tesults in a term of imprisonment for 10 to 30 years, with
no suspension, probation or concurrent run, 11 Del. C. §832. Assault in a
detention facility will increase the offender’s stay by 3 more years. 11 Del.
C. 51254(b). These statutes relate to cases where a second offense triggers
the imposition of the mandatory sentence. There is also a general statute
along the same lines which orders the court to impose a life sentence if the
offender has been convicted three times of any of the specified felonies,
11 Del. C. §4214(b).

In addition to these second offense statutes, the Delaware Code fixes
a mandatory life sentence upon conviction of an, attempt to commit first
degree murder. 11 Del. C. §4205(b) (1). The Uniform Controlled Substances
Act also has prd.sions which mandate a certain sentence for some offenses.
16 Del. C. §4751(b) refers to prohibited acts A, . . . upon conviction shall
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be fined not less than $25,000 nor more than $100,000 and imprisoned for
30 yeurs without eligibility for parole.” One convicted under paragraph (c)
of the same section, “shall be sentenced to imprisonment for life, and shall
not be eligible for parole until after serving 45 years from the date of con-
vietion. . . . There is a mandatory three year minimum sentence for robbery
in the first degeee, 11 Del. C. §832(a),

COMMENT

All the seetions cited above arg in direct conflict with the Standard.
Altheaph DeJaware has chosen to rovoke the court’s sentencing discretion
in relatively few Instances, the offenders under these statutes are none-the-less
denfed the opportunily to be sentenced as individuals, The fact that the
judge will be able to make an informed decision suited to the case for the
majority of offenders underscores the arbitrary and unjust dispositions that
result under the mandatory sentence statutes,

STANDARD

2.100) It should be recwgnized that in many instances in this country the
prison sentences which are now authorized, and sometimes required, are
signifienntly higher thay are needed in the vast majority of cases in order
adequaiely to pretect the interests of the public. Sentences of twenty-five
years or longer should be reserved for particularly serious offenses or, under
the circomstances set forth in section 2,5(b) and 3.1(c) (special term), for cer-
tain partienlarly daigerous offenders. For most offenses, on the other hand,
the maximum autfiorized prison term ought not to exceed ten years except
in unusual cases wid normally should not exceed five years,

DELAWARE LAW

The septences which are authorized for felonies under Delaware law
(refer to Stagdard 2,1(4) above) are higher, in every instance, than the average
ferm advised in the Standard, The court may, and in some cases must, im-
pose life imprisonment for the most serious felonies. 11 Del. C. §4205
() (1); 11 Del. ¢, 84209(n). This holds true for certain drug offenses also.
16 Del, €. §4751(c). Although this Standard does not deal with the advisa-
bility of capltal punishment, in order to present a complete overview of the
Delawarg sentencing structure it must be mentioned that the death penalty
is authorized purnishment following a conviction for first degree murder.
11 Dal, €. 84209(0). ‘The sentences available for offenses less serious than
¢class A felonies and prohibited aets range from 30 to 99 years maximum,
11 Del. €, 84205(0) (D) and 16 Del. C. 54751 (b).
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COMMENT

Delaware law is not in accord with the Standard. The Standard is
operating within a framework that has 25 years as the outside limit. A sen-
tence of life imprisonment, which is authorized for all class A felons and
habitual offenders, is construed for parole purposes as a fixed term of 45
years. This is 20 years higher than the sentence recommendled by the Stan-
dard for this class of offender. There is a proportionate disparity between the
other sentences approved of by the Delaware Criminal Code and the averages
proposed by the Standard.

STANDARD

2.2 General principle: judicial discretion.

The sentence imposed in each case should call for the minimum amount
of custody or confinement which is consistent with the protection of the
public, the gravity of the offense and the rehabilitative needs of the defen-
dant.

DELAWARE LAW

11 Del. C. 84301 provides:

. .. the treatment of persons convicted of crime shall take into con-
sideration their individual characteristics, circumstances, needs and
potentialities as revealed by a case study, and that whenever it appears
desirable in the light of the needs of public safety and their own wel-
fare, such person shall be dealt with, at restricted liberty in the com-
munity, by a uniformly organized system of constructive rehabilita-
tion, under probation or parole supervision instead of in a correctional
institution.

COMMENT

Delaware law espouses the principles enunciated in Standard 2.2,
though, in light of the statutes discussed under Standard 2.1(d), there may be
some doubt as to whether the similarity between Delaware law and the
Standard is retained when the principles are converted into practice.

STANDARD

2.3 Sentences not involving confinement.

(a) The legislature should authorize the sentencing court in every case
to impose a sentence of probation ot a similar sentence not involving con-
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finement. It may be appropriate to provide for limited exceptions to this
principle, but only for the most serious offenses.

DELAWARE LAW

- Delaware law excludes an offender convicted of a class A felony from
4 disposition which does not involve confinement. 11 Del. C. §4204(c).
The Delaware statutes analyzed under Standard 2.1(c) also require imprison-
ment,

COMMENT

Delaware law is basically reconcilable with the Standard. However,
where the Standard would allow only limited exceptions to it principle,
Delaware disqualifies a broader spectrum of offenders from the sentence
not involving confinement, The specified prison term for particular offenses
which was criticized under Standard 2.1(c) should be abrogated as it results
in o sentence which s meaningless in relation to the person serving it. The
exclusion ol clags A felons is closer to the spirit of Standard 2.3(a), though
this ¢lass could be narrowed.

STANDARD

2.3(b} The following general principles should apply to such sentences:

(i) The court should specify at the time of sentencing the length
of any term during which the defendant is to be supervised and during which
the court will refain power to revoke the sentence for the violation of speci-
fied conditions;

(i)  Neither supervision nor the power to revoke should be permitted
to extend beyond a lepislatively fixed time, which should in no event exceed
two years Tor o misdemennor or five years for a felony;

(iii) The sentence to be imposed in the event of the violation of a
condition should not be fixed prior to a finding that a violation has occurred.

Standards governing the procedures for revocation or modification of
such a sendence are set forth in section 5.5, Standards governing the alter-
natives which should be available upon the violation of a condition are set
forth in section 6.4, Detailed standards dealing with the types of sentences
not Involving confinement which should be authorized, as well as the terms
and gonditions which could appropriately accompany such a sentence, will
be set forth in a separate report on probation,

DELAWARE LAW

1T Del, €. 54333 states, “The period of probation or suspension of
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sentence shall be fixed by the court. . .”” The court retains the power to re-
voke the sentence for violation of the conditions for a reasonable time after
the expiration of this period, but only if the arrest warrant is issued during
the probation time period. The court has no power to extend the period
of probation once it has been imposed. Tiller v, State, Del. Supr. 257 A.2d
385 (1969).

The procedure for a hearing on the issue of a violation of conditions
of probation or suspension of sentence is set forth in 11 Del. C. §4334(c):

If the violation is established, the court may continue or revoke the
probation- or suspension of sentence, and may require the probation
violator to serve the sentence imposed, or any lesser sentence, and,
if imposition of sentence was suspended, may impose any sentenca
which might originatly have been imposed.

COMMENT

Delaware law is in accord with the general prinicples of the Standard,
except with regard to the maximum length of the period of plobation or
suspension of sentence. For a class B felon, for example, suspension of
sentence could last 30 years.

STANDARD

2.3(c) A sentence not involving confinement is to be preferred to a sentence
involving partial or total confinement in the absence of affirmative reasons
o the contrary.

DELAWARE LAW
This point is met in 11 Del. C. §4301, reproduced in full under Stan-
dard 2.2. Delaware states a preference for sentences not involving confiie-

ment whenever possible in accord with the factors enumerated in Standard
2.2.

COMMENT
Defaware law is in accord with the Standard.

STANDARD

2.4 Partial confinement.

(a) Attention should be directed to the development of a range of
sentencing alternatives which provide an intermediate sanction between
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supervised probation on e one hand and commitment to a total custody
Institution on the other and which permit the development of an individ-
ugiized tredtiment program for each offender. Examples of the types of dis-
positions which might be authorized are:

(i} confinement for selected periods to a local facility designed to
provide educational or other rehabilitative services;

(i) commitment (o a local facility which permits the offender to
hold a regular job while subject to supervision or confinement on nights
nnd weekends;

(i) commitment to an institution for a short, fixed term, followed
by natomatile relense under supervision,

(b) The following general principles should apply to such sentences:

¢} The court shiould specify at the time of sentencing ihe iength
of any term during which the defendant is to be supervised and during which
the court will refain power to revoke the sentence for the violation of speci-
fied conditions;

(it} Neither supervision, the power to revoke, nor the maximum
length of time during which the offender should be subject to such a sen-
tence shionld be permitied to extend beyond a legislatively fixed time, which
?h,ould in no event exceed two years for a misdemeanor of five years for a
elony:

(fify The sentence to be imposed in the event of the violation of a
condition should not be fixed prior to a finding that a violation has occurred.

Standsrds governing the procedures for revocation or modification of
such a sentence are set forth in section 5.5, Standards governing the alter-
nntives which should be available upon the violation of a condition are set
forth in section 5.4,

{¢) A sentence involving partinl confinement is to be preferred to a sen-
tence of totsl confinement in the absence of affirmative reasons to the

DELAWARE LAW

The court hay o wide mnge of sentencing alternatives pursuant to
11 Del. ¢ §4204(c) which could include commitment to an institution,
as well ag probation. See the provision in full at Standard 2,1(a). Delaware has
other provisions which menssure up (o the Standard’s suggestions for confine-
ment 1o o facility which provides a service necessary for the rehabilitation
of the particular offender. Quiside employment while in the custody of the
Departiment of Correclions is a recognized, viable alternative to full time
ineareeration. 11 Del. C. 56333, See Gaskill v, State, Del. Super., 138 A.
ad 300 (193R),

IE Bel. € &4204(0) states that the court must fix a maximum term




when commlttmg an offender to the Department of Health and Social Ser-

The Parole Board’s control over a parolee actually continues until the
expiration of his maximum sentence. McCoy v, State, Del, Supr,, 277 A. 2d
675 (1971). The limitation on power over the offender is his maximum term,
There is no provision circumscribing the length of other dispositions.

Where an offender has been released on parole, any violation must be
established at a hearing, whereupon the Parole Board may continue or revoke
the parole or conditional release, or enter such other order as it may see fit.
There is no judicial review of the findings of the Parole Board. Moore v.
State, Del. Supr., 171 A. 2d 215 (1961).

11 Del. C. §4204 states a preference for partial confinement.
COMMENT

Delaware law is fundamentally in agreement with the Standard, al-
though the ability to carry out effectively the concept of partial confine-
ment (such as weekend commitments) is limited by lack of capacity and
personnel. It would be helpful to the court and to the offender to enact
a provision limiting the term of supervision, as suggested by Standard 2.4(b)
(ii). This would prevent needless invasion of privacy and conserve judicial
resources.

STANDARD

2.5 Total confinement.

(a) For each of the categories of offenses designated pursuant fo section
2.1(a), the legislature should specify the term, if any, for which a sentence
of commitment to a correctional institution can be imposed. Such sentences
should be authorized in accordance with the structure detailed in Part III of
this report.

DELAWARE LAW

The categories of offenses and applicable sentences are set forth in
full under Standard 2.1(2):

COMMENT

Delaware law conforms to the Standard.
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STANDARD

2.5(1) As stated in section 2.1(d), many sentences authorized by statute
" dn this country ure, by comparison to other countries and in terms of the
needs of the publie, excessively long for the vast majority of cases, Their
Tength is undoulitedly the product of concern for protection against the most
exceptional cases, most notably fhe particularly dangerous offender and
the professional criminal, Tt would be more desirable for the penal code
to differentiate explicitly between most offenders and such exceptional cases,
by providing lower, more realistic sentences for the former and authorizing
a speclal tenn for the latter, The Advisory Committee would endorse a
special term i such a context, but only on the following assumptions:

(i}  Provision for such a special term will be accompanied by a sub-
stantinl and general reduction of the teyms available for most offenders; and

(i) Adequate criterin will be developed and stated in the enabling
legislation which carefully delineate the type of offender on whom such a
speeial term ean be imposed; and

{ifi} Preemutions will be taken, such ns by the requirement of pro-
cedures which assure the adequate development of information about the
offender and by provision for appellate review of the sentence, to assure that
such a special {esm will not be imposed in cases where it is not warranted; and

(iv)  The sentence authorized in such eases will be structured in accor-
dance with the principles reflected in seetion 3,1(c); and

{v) The nceessary procedures will be developed in accordance with
the principles reflected in section 5.5,

Such specinl terms should not be authorized for misdemeanors and other
fesser offenges,

DELAWARE LAW

The Delaware Criminal Code nuthorizes a special term for one category
of offenders, the habitual criminal, 11 Del, €. §4214. This statute describes -
the habitunl eriminal 98 (1) a person convicted of a felony 4 times in which
case the court may impose a life sentence or (b) a person convicted 3 times
of any among certain serfous erimes specified by the legislature. These are
burglary, mwurder, tape, manstaughter, kidnapping, assault, sodomy, and
robbery. The court must jmpose life imprisonment on a type (b) felon
snlesy it is imposing the death penalty.

COMMENT
Delaware Taw is not it accord with the Standard. Adoption of the

highituad offender provisions as part of the Delaware Criminal Code did not
Tead to a eorresponding general reduction in sentences for most offenders,




During the course of legislative consideration of the Code, all sentences
recommended by the Governor’s Committee responsible for drafting the
Code were uniformly increased.

STANDARD

25(0) A sentence not involving'tufal confinement is to be preferred
in the absence of affirmative reasons to the contrary, Examples of legitimate
reasons for the selection of total confinement in a given case are:

(i) Confinement is necessary in order to protect the public from
further criminal activity by the defendant; or

(ii) The defendant is in need of correctional treatment which can
meost effectively be provided if he is placed in total ¢onfinément; or

{ii) It would unduly depreciate the seriousness of the offense to im-
pose a sentence other than total confinement. On the other hand, com-
munity hostility to the defendant is not a legitimate basis for imposing a
sentence of total confinement,

(d) It would be appropriate for the legislature to endorse in the penal’

code standards such as those specified in subsection (c). They are in any
event commended to sentencing courts as guides to the exercise of discretion,

DELAWARE LAW

Refer to Standard 2.2 for the text of the applicable statute (11 Del,
C. 54301) which endorses these principles.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

2.6 Special facilities.

(a) 1t is desirable, both on a local and on a statewide, areawide or".

nationwide basis, that facilities be developed to provide special treatment for
certain types of offenders, particularly the young, and that the court be
authorized as a sentencing alternative to employ such facilities in appropriate
cases.

(b) Employment of such facilities should not result in commitment
or supervision for a period ionger than would otherwise be authorized for the
offenses involved. While it may be appropriate to except misdemeanors and

other lesser offenses from this general principle, commitment or supervision”

for a longer period of time should Ho? be authorized unless the following
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conditions are met:

(1) a presentence report (sections 4,1-4.5) supplemented by
a report of the examingtion of the defendant’s mental, emotional and physi-
cal condition (section 4,6) has been obtained and considered; and

(liy the court finds gpecifically that a proper treatrient program
is nvilable and that the defendant will benefit from the program;and

(iii) the muximum period for which such commitment or
supervision can extend fy fixed by statute at no longer than two years; and

(iv) at the conclusion of one year the custodial or supervisory
autliorities are required to review the progress of the defendant and are
required fo make a showing to the sentencing court to the effect that the
contemplated treatment iy actually being administered to the defendant and
outhning the progress which the defendant has made; and

(v) ns prgvided in section 6.3, the sentencing court has the
guthorlty nt any time to terminate the commitment or supervision,

(¢) Commitments or freatment programs other than as a part of the
sentencing process following a criminal conviction are beyond the scope
of thig report,

DELAWARE LAW

Separate prison ficilities are required for offenders under age 18.
11 Del, C. 963204 Stafe ex rel. du Pont v, Ingram, Del. Supr, 293 A. 2d
289 (1972). 1f the sentence of the couxt extends beyond the time when a
juvenile reaches 18, his detention after that time is treated in accordance
with adult requirements and standards. State v, Nicholson, Del, Super.
334 .;\ 2d 230 (1975); see also Bartley v. Holden, Del. Super. 338 A. 2d 137
(1075), o

Facilities to provide special services [or certain types of offenders
can be developed in aceordance with 11 Del. C. 86524, §6525, and §6546,
g et forth above under Standard 2.1(b).

There is no Delaware provision which is exactly equivalent to subpara-
geaph (b). 11 Del, C, 84204(1) states that the court shall fix a maximum term
of incarceration when committing an offender to the Department of Health
and Sociol Services, but there is no legislatively mandated ceiling on this
type of disposition,

Presentenve reports and their effect on disposition are entirely within
the ¢ourt’s discretion. 11 Del. €, 84331,

11 Del. €. 84333 is not In accord with subparagraph (b) as to length
ol supervision. 1t can extend as long as the maximum authorized for the
olfense.
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() In fixing the maximum fine for some offenses, thelegislature
should consider the feasibility of -employing an index other than a dollar
gmount in cases where it might be appropriate. For example, a fine relative
to the amount of the gain might be appropriate in cases where the defendant
has profited by his crime, or a fine relative to sales, profits, or net annual

, _income might be appropriate in some cases, such as business or antitrust
-#offenses, in order to assure a ressonably even impact of the fine on defen-

dants of variant means,
(g) Legislative attention should also be devoted to the desirability
of a specia! eehedule of fines for offenses committed by corporations.

DELAWARE LAW

11 Del. C. §4207 allows the court to impose a fine for misdemeanors
and violations, It states the maximum fine that can be fixed by the court
for each class of misdemeanors and violations. It does not authorize the
imposition of a fine for a fzlony.

The court may permit payment of a fine by installments under 11 Del.
C. §4204(c). The decision to impose a fine, its amount and method of pay-
ment are all within the discretion of the court pursuant to the sections
above mentioned, ‘

Delaware has no provisions directing the court to consider any of the
factors recommended by subparagraph (¢) of the Standard in deciding
whether to Impose a fine.

The courts in Delaware are not authorized to impose a jail sentence
in lieu of payment of a fine. 11 Del,C. 54105(a) provides that no person shall
be imprisoned because of default of the payment of fines. In State v. Bender,
Del, Super.,283 A, 2d 847 (1971), the court held that imposition at the time
of sentence of a sentence extending the term of imprisonmentin default
of fine constituies a violation of the equal protection clause of the Four-
teenth Amendment. A fair alternative method of payment must be provided.
The legistature provided this method in 11 Del. C. §4105(b) which sets up
u system whereby an offender can pay off his fine by working for the De-
partment of Health and Social Services,

The legisinture has provided a special schedule of fines for offenses
committed by a corporation. 11 Del. C, §4208.

COMMENT
Delaware law complies with the Standard in almost every respect.

There are no provisions for employing an index of financial factors in im-
posing the {inc or delineating the factors which the judge should consider
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in deciding whether or not to impose one.

PART lli. STATUTORY STRUCTURE AND JUDICIAL DISCRETION —
TOTAL CONFINEMENT

3.1 Maximum term.

(a) For each of the categories of offenses designated pursuant to sec-
tion 2.1(a), the legiglature should specify the maximum period, if any, for
which a sentence of cornmitnient to a correctional institution may be im-
posed,

(b) If such a sentence is imposed, the court shouid be authorized
to fix in the particular case any maximum period up to the legislative limit,

_{c) If a special term js authorized for exceptional cases in accordance

with the principles stated in section 2.5(b), it should be related in severity
to the sentence otherwise provided for the offense, In addition, the follow~
ing general principles should apply:

(i) The sentencing court should be authorized to flx a maxi-
mum term at any point from the maximum otherwise applicable up to a
legislatively prescribed limit. As an outside limit for extreme cases, twenty-
five years ought to be the maximum authorized prison term;

(ii) The court should be authorized to fix a minimum term
in accordance with the principles stated in section 3.2;

(iti) Whether to sentence a particular offender to the normal
term or to the special term should be a matter for the discretion of the
sentencing courf. Such discretion should be exercised in favor of imposing
a special term only if application of the specified statutory criteria supports
the conclusion that the defendant fits within the exceptional class, and if
the court also concludes that commitment for such a special term is necessary
in order to protect the public from further criminal conduct by the defen-
dant,

DELAWARE LAW

The legislature has specified a maximum term of imprisonment for each
of the categories of offenses designated pursuant to Standard 2.1(a) (see
that section for reproduction of the statute). The Uniform Controlled Sub-
stances Act has a similar schedule of offenses and maximum penaltlus‘ 16
Del. C. §5§4751.78.

The court is given the power in the above cited statutes to authorize
any maximum term up to the legislative limit, except in the offenses which
carry a mandatory term as discussed under Standard 2.1(c).

A special term is authorized for habitual criminals under 11 Del, C

»
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§4214, though it i not In accord with the principles stated in Standard
2.5(b). The sentencing court is authorized, or in some cases required, to im-
pose 1 sentence of life imprisonment, The court is not authorized to fix
4 mintmun ferm for such an offender. Whether to sentence an offender to
a special term is not a matter within the discretion of the court. It depends
enfitely on the number and types of lelonies of which the offender has been
convigted,

COMMENT

Delaware law is not in accord with the Standard’s recommendations
a8 to when and how a special term sentence should be implemented.

STANDARD

3,2  Minimum term.

(n)  Beeause there are so many factors in an individual case which
eainot be predieted in advance, it is unsound for the legislature to require
that the court Impose a minimun period of imprisonment which wust be
served before an offender becomes eligible for purole or for the legislature
to proseribe such a minimtm term jtself, It is likewise unsound for the leg-
fslature to condition parol eligibility upon service of a specified portion of
the maximum term,

(b)  While recognizing that there are in addition substantial arguments
against judicial authority to select and impose nrinimum sentences, a majority
of the Advisory Committee would support a statute which authorizes but
does not require the sentencing court to impose, within carefully prescribed
lagislative limitg, 8 mininum sentence which must be served before an of-
fender becomes eligible for parole,

(¢} Minkoum sentences are rarely appropriate, and should in all
cnses be reazomnbly short, Authority to impose a minimum term should be
cheeunmiseribad by thie following statutory limitations:

(i)  fhe legislature should specify for each of the categories
of offenses designated pursuant to section 2.1(a) the highest minimum period
of Smprisenment which can be imposed;

(i) . Minimum sentences as long as ten or fifteen years should
be strictly confived to life sentences, Longer minimum sentences should
not be authorized; g

{#ii} In order to preserve the principle of indeterminacy, the
sourt should not be authorized to impose a4 minimum sentence which exceeds
onesthird of the masimum sentence actually imposed;

~ ") The court should not be authorized to impose a minimum
sentence until o presentence report (sections 4.1-4.5), supplemented by a
xeport of the emuinnuo}\ of the decndzmt $ mental emotional and physical
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condition (section 4.6), has been obtained and considered;

(v) The court should be directed to consider prior to the im-
position of a minimum term whether making a non-binding recommendation
to the parole authorities respecting when the offender should first be con-
sidered for parole will satisfy the factors which seem to call for 4 minimum
term. Such a recommendation should be required to respect the limitations
provided in subsections (ii) and (iii);

(vi) TImposition of a minimuri; sentence should tequire the affie-
mative action of the sentencing court. The court should be authorized to
impose a minimum sentence only after a finding that confinement for a
minimum term is necessary in order to protect the public from forther
criminal conduct by the defendant;

(vii) As provided in section 6.2, the court should be authonzed
to reduce an imposed minimum sentence to time seved upon motion of the
corrections authorities made at any time.

DELAWARE LAW

There is a legislatively imposed minimum tefm only for certain offenses
and categories of offenses. For a class B felony the minimu term is 3 years.
For a class C, it is 2 years. 11 Del. C. §4205(b) (2) and (3). The offenses
described under Standard 2.1(c) each have a minimum term. Parole eligi-
bility is conditioned upon service of a specified portion, one-third of the
term imposed by the court. 11 Del. C. §4346(a). The minimum term to be
served before an offender is eligible for parole is not within the power of the
judiciary. Minimum sentences of 15 years are limited to life sentences. 11
Del. C. §4346(c). The court must impose a definite sentence under 11
Del. C. §3901(a) and after the offender has served 120 days or one-third
of the sentence imposed, whichever is greater, then he is eligible for parole,
Stirparo_v. State, Del. Super.,297 A. 2d 40¢& (1972), construing 11 Del.
C. §4346(a). In 1975, the legislature enacted a mandatory three-year mini-
mum sentence for robbery in the first degree. 11 Del. C. §832(c).

The court can make a recommendation to the Board of Parole to re-
duce the minimum term of eligibility. The Board has discretion in this matter.
11 Del. C. §4346(b). Imposition of a minimurn sentence requires no affir-
mative action of the court. Affirmative action is required for the reduction
of the legislatively nnposed minimum., Wheré the court wishes fo impose

a term of jmprisonment for a class B or class C felony, it must 1mpose at

Ieast 3 years for the former and 2 years for the latt‘\ar
COMMENT
Delaware law is notin accord with the Standard in seyeral particulars,

The minimum sentences imposed are a result of legislative rather than judi-
cial action. The court is afforded very little input into the process. According
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to the Standard, in the few cases where & minimum sentence is necessary or
appropriate, the court should have the power to impose it rather than the
legislature or the Board of Parole. -

STANDARD

3.3 Habitual offenders,

{(s) Sentences authorized under present habitual offender legislation

shonld be reyised, where necessary, to conform to the following standards:

(i) Any incteased term which can be jimposed because of prior

criminality should be related in severity to the sentence otherwise provided
for the new offense;

{ii) The sentencing court should be authorized to fix a maxi-
mum term at any point from the maximum otherwise applicable up to a
legislatively prescribed limit, As an outside limit for extreme cases, twenty-
five years ought to be the maximum authorized prison term;

(iii) The court should be authorized to fix a minimum term in
accordance with the principles stated in section 3.2,

() Whether to sentence a particular offender to the normal term
or to a special term on grounds of habitual criminality should be a matter
for the discretion of the sentencing court, and should be determined at the
time of setencing. An additional term should only be permitted if the
court {inds that such a term is necessary in order to.protect the public from
further criminal conduct by the defendant, and in support of this finding
also finds that:

(i) The offender has previously been convicted of two felonies -
committed on different occasions, and the present offense is a third felony
committed on an occasion different from the first two, A prior offenss
committed within another jurisdiction may be counted if it was punishable
by confinement in excess of [one year], A prior offense should not be
counted if the offender has been pardoned on the ground of innocence, or
if the conviction has been set aside in any post-conviction proceeding; and

(i) Less than five years have elapsed between the commission
of the present offense and either the commission of the last prior felony or
the offender’s release, on parole or otherwise, from a prison sentence or other
conmitment imposed as a result of a prior felony conviction; and

(iii) The offender was more than [21] years old at the time of
the commission of the new offense. The court in addition should be required
to comply with a procedure consistent with the principles reflected in section

asd 8

DELAWARE LAW

No aceurate relation is established in the Delaware law between the



increased term which can be imposed and the sentence otherwise provided
for the latest offense. An offender can receive a life sentence for convie-
tion of any four felonies, whether they were all class A felonies for which
he wouid be eligible for a life sentence anyway or class E felonies whichl carry
a maximum of 7 years irn-prison. 11 Del. C. §4214. The Uniform Controlled
Substances Act provides a table of additional maximum terms for each pro-
hibited act on its schedule of offenses. 16 Del. C. §4763. The outside limit
to the maximum authorized sentence for a habitual offender is life imprison-
ment in the Delaware Criminal Code, The Uniform Controlled Substances Act
provides for a rising scale of additional penalties up to 99 years.

Whether to sentence an offender to an additional term on the basis
of habitual criminality is not within the discretion of the court. It is mechan-
ically triggered by the conviction of a legislatively determined number of
felonies, In Gibbs v. State, Del. Supr.,208 A. 2d 306 (1965), the court de-
fined habitual criminality as a status and not a separate offense under
Delaware law,

COMMENT

Delaware law is not in accord with the Standard, The thrust of the re-
commendations of the Standard is toward individualized sentencing, whereas
Delaware law requires legislatively mandated sentences for habitnal offenders.

STANDARD

3.4  Multiple offenses: same state; concurrent and consecutive terms.

(@) - After convictions of multiple offenses which are separately pun-
ishable or in cases where the defendant is setving a prison sentence at the time
of conviction, the question of whether to impose concurrent or consecutive
sentences should be a matter for the discretion of the sentencing court.

{b) Consecutive sentences are rarely appropriate. Authority to im-
pose a consecutive sentence should be circumscribed by the following statu-
tory limitations:

(i)  The aggregate maximum of comsecutive terms should not
be permitted to exceed the term authorized for an habitual offender (section
3.3) for the most serious of the offenses involved. If there is no provision

for an habitual offender for the offenses involved, there should be a ceiling

on the aggregate of consecutive terms which is related to the severity of the
offenses involved; and
.. - (i) The aggregate minimum of consecutlve terms should be
governed by the limitalions stated section 3.2;and e
(iii} The court should not be authorized to 1mpose a consecu-
tive sentence until a presentence report (sections 4.1-45.), supplemented by
a report of the examination of the defendant’s mental, emotional and physi-
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cal condition (section 4.6), has been obtained and considered; and

(iv) Imposition of a consecutive sentence should require the
affirmative action of the sentencing court. The court should be authorized
to impose a consecutive sentence only after a finding that confinement for
such a term is necessary in order to protect the public from further criminal
conduct by the defendant.

These fimitations should also apply to any sentence for an offense
committed prior to the imposition of sentence for another offense, whether
thie previous sentence for the other offense has been served or remains to be
seryed,

{¢) Corrections and parole authorities should be directed to consider
an  offender committed under multiple sentences as though he had been
commitied for a single term the limits of which were defined by the cumu-
lative effect of the multiple sentences,

DELAWARE LAW

There is no Delaware statute which is precisely on point. 11 Del. C.
§3901 (b) provides for a case in which an offender is already serving one
prison term at the time of imposition of another. . . . the said sentence shall
begin to run and be computed, either from the date of imposition thereof
or from the expiration of such other sentence or sentences, as the court, shall,
in its discretion, direet.,” There is no provision for a simultaneous conviction
of several felonles but the court would have discretion to sentence consecu-
tively or concurrently. Several individual offenses state that the sentence im-
posed shall not run concurrently: escape, 11 Del, C. §1253; assault in a de-
tention facility, 11 Del, C. §1254; a second conviction for robbery, Del.
C, 832,

In State v, Honie, Del, Supr., 310 A. 2d 872 (1973), the court praised
the *rule™ of merger of sentences as appealing to reason. The rule was held
to preserve the integrity of 11 Del. C. §1447, the statute on possession of
u deadly woapon during the commission of a felony. Under this statute,
the senience cannot be suspended, and the offender is not eligible for parole
or probation until serving five years, rather than the three years usually
applicable to a class B felony. However, the sentence can be merged with
the sentence for the principal felony and this gives the sentencing court some
degres of flexibility in this type of case,

COMMENT

The Delaware Iaw is substantially in ascord with the Standard. Rather
than having apy mandatory consecutive terms the Standard would give the
gourt the authority 1o decide the method that the sentence should run in
all cases, but the AB.A. commentary to this section recognizes that in in-
stances where an offender is convicted of committing a crime while in prison
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a consecutive sentence may sometimes be appropriate.
STANDARD

3.5 Multiple offenses: different states.

(@) The failure to integrate prison sentences for crimes committed
in different states seriously inhibits a consistent, coherent treatement pro-
gram during confinement. Similarly, detainers typically prevent the phasing
of the individual back into the community at the optimal time. It is there-
fore highly desirable that multiple sentences of imprisonment imposed by
different states be served at one time and under one correctional authority,
It is also desirable that all outstanding charges of ofienses committed in -
different sfates be disposed of promptly. Methods of implementing these
principles by necessary interstate and federal-state agreements should be
explored and effected. ‘ ;

(b) As a preliminary and immediate step towards the solution of
these problems, the legislature should require that sentencing courts consider
all prison sentences imposed in other states, both those which have been
served and those which remain to be served. The following general principles
should apply in such cases:

(i) The court should not be empowered to impose a sentence
which when added to the out-of-state sentences would exceed any limitations
(section 3.4) which would be in effect had all of the offenses occurred with-
in the state of the sentencing court; ‘

(ii) The court should be anthorized to impose a sentence to
run concurrently with out-of-state sentences, even though the-time will
be served in an out-of-state institution;

(iil) Sentences to be served consecutively to an out-ofstate
sentence are rarely appropriate. Imposition of such a sentence should require
the affirmative action of the sentencing court, and should be permitted only
after a finding that confinement for such a term is necessary in order to pro-
tect the public from further criminal conduct by the defendant.

(c) Subject to any permissible cumulation of sentences by the sen-
tencing court (subsection [b]), the legislature should also direct that prison
authorities automatically award credit against the maximum term and any
minimum term of an in-state sentence for all time served in an out-of-state
institution since the commission of ‘the offense. In addition, the legislature
should provide that in no event should detainers have the effect of impaiting
or postponing parole eligibility or in any way affecting the conditions of
serving a sentence,

- COMMENT

No Delaware statute has been found on this point. The Committee




favors adoption of the Standard,
STANDARD

3.6 Crodit,

(a)  Credit against the maximum term and any minimum tenn should
be given to o defendant for all time spent in custody as a result of the crimin-
al charge for which a prisont sentence is imposed or as a result of the conduct
on which such a charge is based, This should specifically include credit for
fini} spent in custody prior to frial, during trial, pending senfence, pending
the:resolution of an appwal, and prior to arrival at the institution to which
the \\efendant has been committed,

~(bY  Credit against the maximum texn and any minimum term should
be given to a defendant for all time spent in cusiedy under a prior sentence
if he is later re-prosecuted and re-sentenced for the same offense or for an-
other offense based on the same conduct, in the case of such a re-prosecu-
tion, thig should include credit in accordance with subsection (a) for all time
spent in custody as a result of both the original charge and any subsequent
charge for the same offense or for another offense based on the same con-
duet,

(¢) If a defendant is serving multiple sentences, and if one of the
séntenees 48 set aside ns the result of direct or collateral attack, credit against
the maximum term and any minimum term of the remaining sentences should
be given for all time served since the commission of the offenses on which
the sentences were based,

(d) If the defendant is arrested on one charge and later prosecated
on another charge growing out of conduct which occurred prior to his arrest,
credit against the maximum term and any minimum term of any sentence
resulting from such prosecution should be given for all time spent in custody
under the former charge which has not been credited against another sen-
fence,

(¢) The credit required to be given by this section should be awarded
by the procedure specified in section 5.8,

DELAWARE LAW

Credit is allowed apainst a sentence imposed on a defendant for any
perind of incarceration in a stafe institution before sentence. 11 Del. C,
§3901th). The constitutional guarantee against multiple punishments for
the same offense requires that time already served be credited in imposing
senfence upon o new conviction for the same offense. North Carolina v.
Pearce, 393 UL, 711 (19¢69).
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Del. Supr., 285 A, 2d 807 (1971).

COMMENT

Delaware law is in accord with the Standard, as far as it goes. The
Committee favors adoption of more comprehensive rules governing credit
in accord with the Standard.

STANDARD

3.7 Reduction of conviction.

If the defendant has been convicted of a felony, and if the court,
considering the nature and circumstances of the offense and the history and
character of the defendant, concludes that it would be unduly harsh to sen-
tence the defendant to the term normally applicable to the offense, the court
should be authorized to reduce the offense to a lower category of felony,
or to a misdemeanor, and to impose sentence accordingly.

DELAWARE LAW

There is no rule which would give the court the power to reduce the
class of offense for which an offender is about to be sentenced. 11 Del,
C. 54204(a) would appear to prohibit the judge from taking this action,
“Every person convicted of an offense shall be sentenced in accordands ™ .
with this Criminal Code.” This finality is softened consicerably by the fact.
that plea bargaining is a recognized practice in the courts, giving a little
flexibility to the system. See Hinckle v. State, Del. Supr., 189 A, 2d 432
(1963), in which the supreme court ordered the sentencing court to honor
the plea arrangement made by the prosecutor, In accord, Hamilton v. State,

COMMENT
Delaware law is not in accord with the Standard.
STANDARD

3.8 Re-sentences.

Where a conviction or sentence has been set aside on direct or collateral
attack, the legislature should prohibit a new sentence for the same offense
or a different offense based on the same conduct which is more seveye than
the prior sentence less time already served. ‘

DELAWARE LAW

The double jeopardy protection clause doés not impose an absolute
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bar 1o g mote severe sentence upon reconvietion, A trial judge is not con-
stitutionally precluded from imposing a new sentence, whether greater or
less that the original sentence, in light of events subsequent to the first trial
that wigy have thrown new light upon the defendant’s life, health, habits,
eonduet, and mental and moral propensities. In order to jnsure the absence
of # motivation of retaliation, the United States Supreme Court has con-
cluded that, whenever g judge imposes 2 more sever¢ sgntence upon a de-
fendant after a new trial, the reasons for his doing 50 must affirmatively
appenr. North Carolina v, Pearce, 395 U.S. 711 (1969).

COMMENT

The Committes recommends adoption of the Standard, See the Com-
parative Study on Appellate Review of Sentences.

PART IV, INFORMATIONAL BASIS FOR SENTENCE

4,1 Prasentence raport; gonorsl principles.

(1) The legistature should supply all courts trying criminal cases
with the resources and supporting staff to permit a presentence investiga-
tlon and 1 written report of Its results in every case.

(b) The court should explicitly be authorized by statute to call for
such ym nvestigation and report in every case, The statute should also provide
ihat such an investigation and report should be made in every case where
incarceration for a year or more is a poassible disposition, where the defen-
dant Is less than [21] years old, or where the defendant is a first offender,
unless the court specifically orders to the contrary in a particulsr case.

{¢) Standards relating to the preparation and contents of the pre-
sentence report will bo developed in a separate report on probation.

DELAWARE LAW

Superior Court Criminal Rule 32(s) provides for a presentence in-
vestigation snid report prior to the imposition of sentence or the granting
uf probation upon the court's direction, The resources and staff to produce
presentence reports for the superior court and the court of common pleas
are provided for in 11 Dol €, §4335. The superior court is responsible for
the appointinent and administration of such staff. All other presentence
reports are prepared by the probation and parole counsellors and the De-
pattment of Health and Social Services, pursuant to 11 Del. C, §4321.

The court may ¢all for a presentence investigation and report in every
et in gecordanee with 11 Del. ¢ 54331 (a) and Rule 32(c). A presentence
myestigation is not mandatory Tor any ease or class of cases,

&
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COMMENT

Delaware law was recently chianged to make the presentence reporta
creature of the sentencing court’s discretion, Formerly, the Code required
a presentence report in every case which could result in a sentence of 6
months or more. The Standard recommends that a presentence report be re-
quired where the potential incarceration is one year or more, the offender
is less than 21 or a first offender. In these types of cases, the report may be
invaluable. It should be required rather than merely authorized so that
every offender will have the benefit of an informed disposition when the
circumstances of his case make it especially important.

STANDARD

4.2 Presentence report: when prepared.

(a) Except as authorized in subsection(b), the presentence investiga-
tion should not be initiated until there has been an adjudication of guilt.
(b) 1t is appropriate to commence the . presentence investigation
prior to an adjudication of guilt only if:
(i) the defendant, with the advice of counsel if he so desires,
has consented to such action;and
(i) adequate precautions are faken to assure that nothing
disclosed by the presentence investigation comes to the attention of the
prosecution, the court, or the jury, prior to an adjudication of guilt. The
court should be authorized, however, to examine the report prior to the
entry of a pled on request of the defense and the prosecution.

DELAWARE LAW

According to 11 Del. C. §4331, a presentence investigation is only
ordered after a conviction. However, under Superior Court Criminal Rule
32(c) the court can direct 'a presentence report to be made at any time
“before the impositiost of sentence or the granting of prdbation.” This
report is not submitted to the court until after a plea or verdict of guilty.

COMMENT
Delaware law is irt accord with the Standard.

STANDARD

4.3 Presentence report: disclosure; genéral principles.
The presentence report should not be a public record, It should be
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available only to the following persons or agencies under the conditions
stated:
1 - (i) The report should be available to the sentencing court
for thie purpose of assisting it in determining the sentence, The report should
also be availabile to all judges who are to participate in a sentencing council
dlseussion of the defendant (section 7,1);

(i) The report should be available to persons or agencies having
a legitimate professional interest in the information likely to be contained
thergin, Examples of such persons or agencies would be a physician or psy-
chintrist appointed to assist the court in sentencing, an examining facility,
a corrections! Institution, or a probation or parole department;

(i) The report should be available to reviewing courts where
réfevant to an lssue on which an appeal has been taken;

(ivi The report should be available to the parties under the con-
ditions stated in section 4.4,

DELAWARE LAW

11 Del. ¢, 54322(n) states that the presentence report “shall be privi-
loged.™ 1t is available to the courts and also to the Board of Parole, Board of
Panlons, and the Attorney General’s office,

There is no language in 11 Del. €. 54322 which explicitly directs that
the reviewing court should receive a copy of the presentence report. In
Cannon v, State, Del, Supr., 196 A. 2d 399 (1963}, the court specxﬁcally
makes reference to the fact that it has the presentence report, while in
Seoncy v, State, Del. Supr., 211 A, 2d 908 (1965), the court regrets that it
does not five o copy of the presentence report, Both cases were appeals
from o sentence, and there was no explanation in the latter case for the
falluse to receive this Important document.

The superior court and the court of common pleas each have their
own tules as 1o the disclosure of the presentence reports. In the superior
coust there is no provision for disclosure to :myone except the judge. Ac-
cunling to State v, Moore, Dell Supr., 108 A. 2d 675 (1954), the Attorney
Genoral's uftiee also hias aceess to the report. In practice, presentence reports
are generally available, although the officer’s recommendationsare not dis-
eloged.

Court of Common Pleas Criminal Rule 32{c) (3) states that the pre-
sentence report is not a public record. It enumerates the Department of
Justive, the Department of Corrections and the Bureau of Probation as
apencies which have a right to inspect the document, In addition, the court’s
discrotion, the report may also be made available to persons or agencies
faving o Jegitimate professional interest therein,
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COMMENT

Court of Common Pleas Criminal Rule 32(c) (3) and the 11 Del.
C. §4322 provision for presentence reports other than those prepared for
the superior court or court of common pleas are in compliance with the
Standard. The superior court should modify its Rule 32 to conform with
the Standard. As to 4.3 (iii) the rule should be amended to give the court
reviewing a conviction or a sentence full access to the presentence report.
This is especially crucial in the case where the sentence is being appedled.
The reviewing court should have all of the information that was available
to the sentencing court in order to properly evaluate the validity of the sen-
tence. This would introduce uniformity into the reviewing procedure and aid
the courts in reaching a just disposition in every case.

STANDARD

4.4  Presentence report: disclosure; parties.

(a) Fundamental fairness to the defendant requires that the sub-
stance of all derogatory information which adversely affects his interests
and which has not otherwise been disclosed in open court should be called
to the attention of the defendant, his attorney, and others who are acting
on his behalf.

(b)  This principle should be implemented by requiring that the sen-
tencing court permit the defendant’s attorney, or the defendant himself
if he has no attorney, to inspect the report. The prosecution should also
be shown the report if it is shown to the defense, In extraordinary cases,
the court should be permitted to except from disclosure parts of the report
which are not relevant to a proper sentence, diagnostic opinion which might
seriously disrupt a program of rehabilitation, or sources of information
which has been obtained on a promise of confidentiality. In all cases where
parts of the report are not disclosed under such authority, the court should
be required to state for the recerd the reasons for its gction and £6 infons
the defendant and his attorney that information has not been disclosed. The
action of the court in excepting information from disclosure should be sub-
ject to appellate review.

(¢} The resolution of any coniroversy as to the accuracy. of the .

presentence report should be governed by the principles stated in sections
4 .5(b), 5.3(d), 5.3(f), and 5.4(a).

DELAWARE LAW

The law in Delaware is somewhat fragmented in this area. As noted
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above, 11 Del. C. §4322 provides the general statutory scheme, while some
of the individual courts have their own rules to follow. The general statute
states:

. . . the court may, in its discretion, permit the inspection of the re-
port or parts thereof by the offender or his attorney or other per-
sons who in the judgment of the court have a proper interest there-
in....

The court of common pleas gives the presentence report to the defendant
and his attorney for inspection as a matter of right in its Rule 32(c) (3).
Family Court Rule 260(a) requires the court, upon request, to make known
to the party in interest or to his attorney, the substance of all reports or other
information upon which the judgment, sentence or disposition is based.
The superisr court has no rule permitting the defendant access to the pre-
sentence reports. The case law would indicate that it is not done in practice.
State v. Moore, Del. Supr., 108 A. 2d 675 (1954), held that the presentence
report cannot be disclosed to the defendant or to counsel because it would
unduly delay the sentencing process and chill possible sources of informa-
tion if it were to be revealed. The court stated, “the rule of non-disclosure
should prevail generally unless there are unusual circumstances or reasons
to justify an exception to the general rule.” 108 A. 2d at 680.

COMMENT

Delaware is not entirely consistent in itself or with the Standard.
There is no basis for having different positions on disclosure taken by each
court. The Rule in the court of common pleas states the position of the
Standard very weill. The family court should sllow access to the report itself
in every case rather than revealing the substance of it on request. The Su-
perior Court Rule should be changed to comply with the Standard.

STANDARD

45 Presentence report: time of disclosure; presentence conference.

(@) The information made available to the parties under section 4.4
should be disclosed sufficiently prior to the imposition of sentence as to
“-ufford a reasonable opportunity for verification.

" (b) In cases where the presentence report has been open to inspec-
tion, each party should be required prior to the senterncing proceeding to
notify the opposing party and the court of any part of the report which
he intends to controvert by the production of evidence. It may then be ad-
visable for the court and the parties to discuss the possibility of avoiding the
reception of evidence by a stipulation as to the disputed part of the report.
A record of the resolution of any issue at such a conference should be pre-
served for inclusion in the record of the sentencing proceeding (section
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5.77a} [iii]).
DELAWARE LAW

None of the provisions of disclosure specify a time table for communi-
cating the presentence report of the offender. Only the family court, in Rule
260(c), affords the offender dn opportunity to object to and refute infor-
mation contained in the presentence report. There is no provision in any
of the other court rules which allows the offender to controvert the state-
ments and facts of the presentence report.

COMMENT

Delawaze law is not in accord with the Standard. The Committee re-
commends its adoption. It would be rather a futile gesture to allow the
offender to inspect his presentence report if he is not afforded an oppor-
tunity to dispute possible discrepancies which may be very weighty factors
in the court’s decision on sentenciig. There should be a provision which
ensures that the defendant will have notice of what information is at the
court’s disposal and an opportunity to-produce evidence, however infor-
mally, to correct any errors.

STANDARD

4.6 Additionai services.

(a) The sentencing decision is of such complexity that each sen-
tencing court must have available to it a bread range of services and facilities
from which it can obtain more complete information about the defendant’s
mental, emotional and physical condition than can be afforded in the presen-
tence report. The court should be able to employ such services in any case
in which more detailed information of this type is desired as the basis for
a sentence.

(b) The need for such additional services can and should be met
by a combination of local services or facilities, such as by authority to em-
ploy iocal physicians or clinics on a case-by-case basis, and of regional,
statewide or nationwide services or facilities, such as a central reception and
diagnostic center. ~

(c) There is an urgent need for the various disciplines which are in
a position. to provide such services to develop professional standards by which
high quality can be agsured,

(d) Reports which result from the use of such services or facilities
should be subject to the same disclosure and verification provisions as those
which govern presentence reports (sections 4.3 - 4.5,5.4).

]

-183-




DELAWARE LAW

11 Del, C. §6523 seis up a diagnostic branch within the Department
of Corrections consisting of social, medical, psychiatric and other appro-
priate services. The statute states:

At the request of any sentencing court, the diagnostic service shall,
to the extent possible, receive for study and report to theé court con-
cerning any person who has been convicted, is before the court for
sentencing and is subject to commitment to the Department.

‘This section recognizes the value of interdisciplinary sentencing models.
There is no provision on the disclosure of these reports other than those
discussed under Standards 4.3 and 4.4.

COMMENT

Delaware law adheres, for the most part, to the principles enunciated
in the Standard. Rules on disclosure should be developed in accordance with
the conditions in 4.3 and 4.4.

PART V. SENTENCING PROCEDURES

8.1 Sentencing judge.

(a) If guilt was determined after a trial, the judge who presided at
the trial should impose the sentence umless there are compelling reasons
in a specific case to provide otherwise. To accommodate cases where it
becomes necessary for another judge to impose the sentence, a system should
be established to acquaint the new judge with what occurred at the trial.

(b) If guilt was determined by plea, it is still desirable that the same
judge who accepted the plea impose the sentence. It is recognized, however,
that the rotation practices of many courts make it impossible in many in-
stances for the same judge to sit in both capacities. In any event, the judge
who imposes sentence should ascertain the facts concerning the plea and the
~ffense.

(c) Management of the docket should be controlled by the court
and should not ke subject to manipulation by either party. Where possible,
it is desirable that the same judge sentence ail defendants who were involved
in the same offense.

DELAWARE LAW
As a general rule, the judge who presides at trial also sentences, This

is not true of the judge who accepts a guilty plea. See the Comparative
Study on The Function of the Trial Judge. The superior court and the court
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of common pleas have identical rules which deal with the situation of a
judge’s disability after verdict or a finding of guilt. Rule 25(b) provides that
where the judge before whom the trial took place becomes disabled, another
judge can perform the sentencing function. If the new judge believes he
cannot carry out the sentencing duties because he did not preside at the trial,
he may grant a new trial.

COMMENT

Delaware law is partially in accord with the Standard. The chief justice

on January 14, 1975 issued a directive requiring superior court control of
its criminal trial docket beginning in June 1975. The Committee would re-
commend & change in present practice to provide for sentencing by the
judge who accepts a guilty plea, as stated in the Standard.

STANDARD

5.2 Multiple offenses: consolidation for sentencing; pleading to prior
offenses.

(a) To the extent possible, all outstanding convictions should be
consolidated for sentencing at one time, All outstanding charges should be
disposed of promptly and should likewise be consolidated for sentencing at
one time. Charges filed after sentencing should be promptly prosecuted, Any
sentence imposed on an offender already under sentence for anotherx offense
should be integrated with the prior sentence. .

(b) After conviction and before sentence, the defendant should be
permitted to plead guilty to other offenses he has committed which are with-
in the jurisdiction of the sentencing court or any other court of coordinate
or inferior jurisdiction in the same state. The plea should not be accepted
without the written consent of the official responsible for prosecuting the
charge. Submission of such a plea should constitute a waiver of any objec-
tions which the defendant otherwise might have to venue or, where no charge
has yet been filed, to formal charge. If such a plea is tendered and accepted,
the court should sentence the defendant for all of the offenses in one pro-
ceeding, subject to the limitations on consecutive sentences stated in section
34.

DELAWARE LAW
Superior Court Criminal Rule 13 allows a defendant to be tried on two

or more informations, if the offenses could have been joined in a single in-
formation. After conviction in such a case, the offender would be sentenced

for each offense. There is no other provision which is relevant to consoli- -

dation for purposes of sentencing. The rule of merger of sentences set forth
in State v. Honie, Del. Supr., 310 A. 2d 872 (1973), would be applicable in
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this type of case.
COMMENT
The Committee recommends adoption of the Standard.
STANDARD

5.3 Duties of counsel.

(a) The duties of the prosecution and defense attorneys do not cease
upon conviction. While it should be recognized that sentencing is the function
of the court, the attorneys nevertheless have a duty of assisting the court
in as helpful a manner as possible.

(b) The prosecutor should recognize thiat the severity of the sentence
is not necessarily an indication of the effectiveness or the efficiency of his
office. In addition, the prosecutor, no less than the judge, has the duty to
resist public clamor or improper outside pressure of any soxt,

(c) Although there will be occasions when sentencing recommenda-
tions by the prosecutor are appropriate, the prosecutor ordinarily should
not make any specific recommendations as to the appropriate sentence.

{(d) The duties of the prosecutor with respect to each specific sen-
tnece should include the following steps:

(i)  The prosecutor should satisfy himself that the factual basis
for the sentence will be both adequate and accurate, and that the record of
the sentencing proceeding will accurately reflect relevant circumstances of
the offense and characteristics of the defendant which were not i “sclosed
during the guiit phase of the case:

(A) If the prosecutor has access to the presentence
report, he should measure it azainst information at his disposal and prepare
himself to amplify parts which do not sufficiently reveal matters which are
relevant to a proper sentence, The prosecutor should also take proper steps
to controvert any inaccuracies in the report. The first such step should
normally involve an attempt to avoid the formal production of evidence in
open court by reaching an informal agreement with the defense attorney;

(B) 1f the prosecutor does not have acress to the pre-
sentence report, he should present at the sentencing proceeding those facts
at his disposal which are not known by him to be before the court and which
are relevant to a proper sentence;

(i) The prosecutor should discloss to the defense and to the
court at or prior to the sentencing proceeding all information in his files
which is fayorable to the defendant on the sentencing issue;

(iii) If a plea was the result of plea discussions or an agreement
which included a position on the sentence, the prosecutor should disclose
its terms to the court;
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(iv) The prosecutor should determine whether there are grounds
for the imposition of a special term based on particular characteristics of the
defendant (sections 2.5 [b], 3.1 [c], 3.3). If he finds such grounds, he
should cause the notice contemplated by section 5.5(b)(i) to be served on the
defendant and his attorney. He may then prepare a factual case for presen-
tation at the sentencing proceeding. )

(¢) The defense attorney should recognize that the sentencing stage
is the time at which for many defendants the most important service of the
entite proceeding can be performed.

(fy The duties of the defense attorney with respect to each specific
sentence should include the following steps:

(i) The attorney should familiarize himself with all of the sen-
tencing alternatives that are available for the offense of which his client has
been convicted and with community and other facilities which may be of
assistance in a plan for meeting the needs of the defendant. Such preparation
should also include familiarization with the practical consequences of dif-
ferent sentences, and with the normal pattern of sentences for the offense
involved;

(ii) The attorney should explain the consequences of the likely
sentences to the defendant and assure himself that the defendant understands
the nature of the sentencing procceding. The attorney should ascertain tie
views of his client once such information has been conveyed;

(iii) - The attorney should satisfy himself that the factual basis -
for the sentence will be both adequate and accurate, and that the record of
the sentencing proceedings will accurately reflect relevant circumstances
of the offense and characteristics of the defendant which were not disclosed
during the guilt phase of the case:

(A) Xf the attorney has access to the presentence report,
this duty should at a minimum involve verification of the essential bases of
the report and amplification at the sentencing proceeding of parts which seem

.to be inadequate. The attorney should also take proper steps to controvert any
inaccuracies in the report. The first such step should normally involve an
attempt to avoid the formal production of evidence in open court by reachmg
an informal agreement with the prosecutor;

(B) If the attorney does not have access to the pre-
sentence report, this duty should at a minimum involve an attempt to the
best of means at his disposal to ascertain the relevant facts. The attorney .
should also have the obligation to present at the sentencing proceeding all
facts which are not known by him to be before the court and which in the
interest of his client ought to be considered in reaching a sentence;

(iv) . If a plea was the result of plea discussions or an agreement
which included a position of the prosecutor on the sentence, the attorney
should disciose its terms to the court;

(v) In appropriate cases, the attorney should mak._jpecial
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efforts to investigate the desirability of a disposition whicl: would particularly
meet the needs of the defendant, such as probation accompanied by employ-
ment of community facilities or commitment to an institution for special
treatment, If such a disposition is available and seems appropriate, the attor-
ney, with the consent of the defendant, should make a recommendation at
the sentencing proceeding that it be utilized.

(g) It is inappropriate for either prosecution or defense counsel
to re-try an individual sentence in the niedia of public communication.

DELAWARE LAW

There are no rules which specifically direct the conduct of the prose-
cutor and the defense attorney during the sentencing process. The prosecutor
is bound by DR 7-103 of the Code of Professional Responsibility. Section
(b) commands the prosecutor to make timely disclosure to the counsel for
the defendant of the existence of evidence ‘“‘that tends to . . . reduce the pun-
ishment,”

Both the prosecutor and the defense attorney are liable for failing to
act competently under DR 6-101(A) (3) if they “[n]eglect a legal matter
entrusted to” them. Other than these very generalized canons there are no
statutes dealing with the behavior of the lawyers at the sentencing procedure.

COMMENT

It would be extremely helpful to prosecutors and to defense attorneys,
not to mention offenders, to have a set of guidelities such as the ones delin-
eated in this Standard. It would aid in the smooth adminstration of justice.
The Committee recommends adoption of the Standard.

5.4 Sentencing proceeding.

(a) As soon as practicable after the determination of guilt and the
examination of any presentence reports (sections 4.1 - 4.6), a proceeding
should be held at which the sentencing court should:

(i) entertain submissions by the parties which are relevant to
the sentence;

(ii) afford to the defendaut kis right of allocution;

(iii) in cases where guilt was determined by plea, inform itself,

if not previously informed, of the existence of plea discussions or agreements

and the extent to which they involve recommendations as to the appropriate
sentence,

(b) Where the need for further evidence has not been eliminated by
a presentence conference (section 4.5[b]), evidence offered by the parties on
the sentencing issue should be presented in open court with full rights of con-
frontation, cross-examination and xepresentation by counsel,
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DELAWARE LAW

Superior Court Criminal Rule 32(a) gives counsel for the offender the
opportunity to speak on his behalf. In family court, the judge is given the
benefit of any information known by the defendant which refutes the con-
tents of the presentence report, under Rule 260(c). Rule 32(a) also affords
the offender his right of allocution. There is no provision on plea bargains.
In Hinckle v, State Del. Supr,, 189 A. 2d 432, where it appeared affirmatively
in the record that the judge had expressly rejected the bargain that had
been struck between the State and the defendant, the reviewing court re-
manded the case for resentencing in accordance with the agreement.

COMMENT

Delaware law is in harmony with section (a) (i) and (ii) of the Standa:d.
Since the plea bargaining mentioned in 54(a) (iii) does take place in Del-
aware, the Committee recommerids adoption of a rule relating to this
matter which is in accord with the Standard.

STANDARD

5.5 Special requirements.

{a) The sentencing court should be required to obtain and consider
a presentence report (section 4.1 - 4.5) supplemented by a report of the
defendant’s mental, emotional and physical condition (section 4.6) prior to
the impositior /of a minimum term of imprisonment (section 3.2), a conse-
cutive sentence (section 3.4), a sentence as an habitual offender (section
3.3), or a special term based on exceptional characteristics of the defendant
(sections 2.5[b], 3.1{c]).

(b) 'The sentencing court should not be authorized to impose a sen-
tence as ar- habitual offender (section 3.3) or a sentence based on exceptional
characteristics of the defendant (sections 2.5[b], 3.1[c]) without taking
the following additional steps:

(i)  Written notice should be served en the defendant and his
attorney of the proposed ground on which such a sentence could be based a
sufficient time prior to the imposition of sentence so as to allow the prepara-
tion of a submission on behalf of the defendant; and

(ii) With the exception of the presentence report and any .
supplemental reports on the defendant’s mental, emotional and physical
condition all of the evidence presented to sustain the proposed grounds on
~which such a sentence could be based should be presented in open court
with full rights of confrontation, cross-examination and representation by
counsel. The defendant should be afforded an opportunity to offer opposi-
tion to the proposed action; and ,




(iii) The presentence report and any supplemental reports on
the defendant’s mental, emotional and physical condition should be dis-
closed to the prosecution and the defense at least to the extent required by
sections 4.4 and 4.5; and

(iv) Each of the findings required as the basis for such a sen-
tence should be found to exist by a preponderance of the evidence, and
should be appealable to the extent normally applicable to similar findings;
and

(v) If the conviction was by plea, it should affirmatively appear
on the record that the plea was entered with knowledge that such a sentence
was a possibility. If it does not so appear on the record, the defendant should
not be subject to such a sentence unless he is first given an opportunity to
withdraw his plea without prejudice,

(c) The procedure for revocation of a sentence not involving confine-
ment and for revocation of a sentence involving partial confinement should
conform as nearly as possible to the procedure outlined in subsections (b)(i)
through (b)(iv) of this section. Standards dealing with the procedure for
changes in the conditions under which such sentences wili continue in effect
will be set forth in a separate report dealing with probation,

DELAWARE LAW

The Delaware courts are not required to obtain and consider a present-
ence report, It is entirely discretionary. 11 Del. C. §4331; Superior Court
Criminal Rule 32(c)(1); Family Court Rule 260.

None of the steps described are taken by the court in the case of
a habitual offender. Where the defendant is liable for an increased sentence
because of a previous conviction, some of the directions are followed. Under
11 Del, C. §4215, the defendant shall be tried on the issue of the prior con-
victions if he stands silent or denies them.

The procedure for revocation of a sentence not involving confine-
ment is dealt with only so far as parole violation or revocation of conditional
release in 11 Del. C. §4352. The court is not required to give notice, al-
though an arrest warrant may be used. The offender is afforded a hearing,
but the quantum of evidence required is not specified, nor does he have
access to any reports upon which the Board of Parole may relying,.

COMMENT

Delaware law does not comply with the Standard. The Committee
recommends adoption of a rule to conform with the Standard.
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STANDARD

5.6 Imposition of sentence.

In addition to reaching the conclusions required as a prerequisite to
imposition of the sentence selected, when sentence is imposed the court:
(i) should make specific findings on all controverted issues

of fact which are deemed relevant to the sentencing decision;

(ii) normaliy should state for the record in the presence of the
defendant the reasons for selecting the particular sentence to be imposed,
In the exceptional cases where the court deems it in the best interests of the
defendant not to state fully in his presence the reasons for the sentence,
the court should prepare such a statement for inclusion in the record;

(iii) should assure that the record accurately reflects time
already spent i custody for which credit will be given under the provisions
of section 3.6; and

(iv) should state with care the precise terms of the sentence
which is imposed.

DELAWARE LAW

There are no statutes in Delaware corresponding to the suggestions
made in paragraph 5.6(i), {ii) or (iil). Paragraph 5.6(iv) is covered in 11
Del. C. §3901(a) which states, “When imprisonment is a part of the sentence,
the term shall be fixed, and the time of its commencement and ending
specified.” Frye v. State, Del. Supr., 236 A.2d 424 (1967), construed this
section to mean that the quantum of time assigned by the court was con-
trolling, in months and days, despite the specific date mentioned.

COMMENT

Delaware practice is generally in accord with the Standard. The Com-
mittee would favor the adoption of rules covering these matters.

STANDARD

5.7 Record.

(@ As in the case of all other procedings in open court, a- record
of the sentencing proceeding should be made and preserved in vuch a manner
that it can be transcribed as needed. The following items should be available
for inclusion in a transcription:

(i) a verbatim account of the entire sentencing proceeding,
including a record of any statements in aggravation or mitigation made by the
defendant, the defense attorney and the prosecuting attorney, together with
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any testimony recieved of witnesses on matters relevant to the sentence and
any statements by the court explaining the sentence;

(ii) a verbatim account of such parts of the trial on the issue
of guilt, or the proceedings leading to the acceptance of a plea, as are relevant
to the sentencing decision;

(iii) copies of the presentence report and any other reports
or documents available to the sentencing court as an aid in passing sentence.
The part of the record containing such reports or documents should be sub-
ject to examination by the parties to the extent provided in sections 4.3 and
44, The record should reveal what parts of such reports or documents
have been disclosed to the parties and by whzt method such disclosure was
made. Tt should also contaiit any record of .; presentence conference held
in accordance with section 4.5(b).

(b) Adequate resources should be provided to the court so as to per-
mit the transmission of relevant sentencing information to the prison suthori-
ties in the event of a commitment, If the defendant is sentenced to imprison-
ment for a maximum term in excess of one year, the court should be re-
quired to forward to the prison authorities a copy of the items described
in section 5.7(a)(iii) and a verbatim transcript of the proceeding described
in section 5.6. The court should also be authorized and encouraged to for-
ward any other part of the record which is deemed relevant to the defen-
dant’s classification and treatment.

COMMENT

Delaware practice is generally in accord with the Standard. The Com-
mittee would favor codifying the present procedure in the form of a rule.

STANDARD

5.8 Procedure for awarding credit.

The credit required by section 3.6 should be awarded in the following
manner: ‘

(i) It is good practice for the parties to communicate to the
court at the time of sentencing the facts upon which credit for time served
prior to sentenicing will be based;

(ii) 1Tt is good practice for the court to inform the defendant
at the time of sentencing of his status on the issue of credit for time pre-
viously served;

(iii) The court should assure that the record accurately reflects
the facts upon which credit for time served prior to sentencing will be com-
puted;

(iv) The custodian should communicate to the prison author-

ities at the time the defendant is delivered for commitment the amount of '
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time spent in custody since the imposition of sentence;

(v) The credit to be awarded against the sentence should be
computed by the prison authorities as soon as practicable and automatically
awarded; .
(vi) = The prison authorities should inform the defendant of his
status as soon as practicable;

(vii)) The defendant should be afforded an avenue of post-
conviction review for the prompt disposition of questions which may arise
as to the amouiit of credit which should have been awarded.

DELAWARE LAW

None of the suggestions of the Standard exists in statutory form in
Delaware at the present time. The court awards the offender credit under
11 Del. C. §3901(b). :

COMMENT

For the sake of standardization and a uniform application of the law,
the Committee favors adoption of the Standard.

PART VI. FURTHER JUDICIAL ACTION

6.1 Authority to reduce: general.

{a) It may be appropriate to authorize the sentencing court to reduce
or modify a sentence within a specified time after its imposition or the final
resolution of an appeal if new factors bearing on the sentence are made
known, It is inappropriate for defense counsel or others on the defendant’s
behalf to make an ex parte approach to the judge. It is likewise inappropriate
for a judge to reduce or modify a sentence by any proceeding which does
not occur in open court.

(b) Under no circumstances should the sentencing court be author-
ized to increase a term of imprisonment once it has been imposed,

DELAWARE LAW

The superior court under Rule 35(b) has the discretion to reduce or
modify a sentence within 4 months after the imtosition of sentence or
dismissal of appeal. 11 Del. C, §4204(g) provides: “Where modification of
judgment is not provided by rule of court, the court may modify a judg-
ment within 90 days.after it is ordered.”
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COMMENT

Delaware law is in accord with the Standard as stated in Section (a).
There should be an additional provision to cover the possibility discussed
in Section (b):

STANDARD

6.2 Authority to reduce: minimum term.

The sentencing court shou!d be authorized to reduce an imposed mini-
muimn terin (section 3.2) to time served upon motion of the corrections or
releasing authorities made at any time.

DELAWARE LAW

11 Del. C. §4346(b) states:

Consistent with law, the Board, upon written recommendation of the
court which imposed the sentence, or the Department, may reduce the mini-
murn term of eligibility when the Board is satisfied that the best interest
of the public and the welfare of the person will be served by such reduction.

COMMENT

The Delaware law is the direct opposite of the Standard. The Com-
mittee believes that the court should have the power to reduce and not be
restricted to making recommendations.

STANDARD

6.3 Authority to terminate: use of special facilities.

In the event that commitment to a special type of facility is authorized
for a period beyond the maximum sentence normally applicable to the
offense (section 2.6[b]), the sentencing court should be authorized to
terminate the commitment or any supervision at any time. The custodial
or supervisory -authorities should be required annually to review the pro-
gress of the defendant and to make a showing to the court to the effect that
contemplated treatment is actually being administered to the defendant
and outlining the progress which the defendant has made.

COMMENT

There is no provision for termination of commitment to special facili-
ties. The Committee favors adoption of the Standard.
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STANDARD

6.4 Modification of sentence: sentence not involving confinement or sen-
tence to partial confinement.

(a) The sentencing court should be autherized to terminate at any time
continued supervision or the power te revoke eitk:r a sentence not invelving
confinement or a sentence invelving partial confinement, The court should
also be authorized to lessen the conditions on which such sentences were
imposed at any time, and similarly to shorten the time during which the
power to revoke will exist.

(b) The court should be authorized to revoke a sentence not in-
volving confinement or a sentence to partial confinement upon the violation
of specified conditions or to increase the conditions under which such a
sentence will be permitted to continue ir effect. The sentercing alternatives
which should be available upon a revocation should be the same as were
available at the time of initial sentencing. Specifically, such alternatives
should include the imposition of a fine or the imposition of a sentence to
partial or total confinement,

(c) The court should not impose & sentence of total conﬁnement
upon revocation unless:

(i) the defendant has been convicted of another crime. . The
sentence in such a case should respect the limitations on consecutive sen-
tences expressed in section 3.4; or

(ii) the defendant’s conduct indicates that it is likely that
he will commit another crime if he is not imprisoned; or
(iii) such a sentence is essential to vindicate the authoerity of
the court. B

If the revocation of a sentence to partial confinement results in a
sentence to total confinement, credit should be given for all time spent
in custedy during the sentence to partial confinement,

DELAWARE LAW

The power to revoke parole can be exercised by the Board of Parole
“falt any time during release on parole or conditional release” according
to 11 Del. C. §4352(a). The Board of Parole, rather than the court has the
power- to modify. For the persons who are on probation or serving 4 sus-
pended sentence, 11 Del.C. §4332 states,” . . . nothing in this chapter shall
limit the authority of the court to impose or mod1fy any general or specific
conditions of probation-br suspension of sesitence.”

Upon violation of a specified condition,the court has the power to con-
tinue or revoke probation or suspension of sentence, and may require the
_ violator to serve the sentence imposed, or any lesser sentence, or any sentence
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which might originally have been imposed. 11 Del. C. §4334(c).

There is no provision prohibiting the imposition of a sentence of
total confinement unless the specified conditions are met. A recent amend-
ment to 11 Del. C. §4352(g) requires the imposition of a consecutive sen-
tence for parole violators who commit a crime while on parole.

Credit is given for all time spent incarcerated under 11 Del. C. §3901
(b) but there is no provision for awarding credit for time spent on probation
or suspended sentence.

COMMENT

Delaware law is substantially in accord with the Standard except in
requiring a consecutive sentence for a person who commits a crime while
on parole. The law would be improved by the addition of the conditions
set forth in Section (c) to ensure that a sentence of total confinement is
reserved for the causes which truly warrant it. The Committee notes with
concern the legislative tendency toward requiring confinement as a sentence
and limiting the court’s sentencing alternatives.

STANDARD

6.5 Modification of sentence: fines; nonpayment.

(a) The sentencing court should have the power at any time to re-
voke or remit a fine or any unpaid portion, or to modify the terms and con-
ditions of payment, When failure to pay a fine is excusable, such authority
should be exercised.

(b) Incarceration sheuld not automatically follow the nonpayment
of a fine. Incarceration should be empleyed only after the court has exam-
ined the reasons for nonpayment. It is unsound for the length of a jail sen-
tence imposed for nonpayment to be inflexibly tied, by practice or by statu-
wvty formula, to a specified dollar equation. The court should be authorized
to impose a jail term or a sentence to partial confinement (section 2.3)
for nonpayment, however, within a range fixed by the legislature for the
amount inyolved, but in no event to exceed one year. Service of such a term
should discharge the obligation to pay the fine, and payment at any time
during its sexvice should result in the release of the offender.

(c) The methods available for collection of civil judgment for money
should also be available for the collection of a fine, and should be employed
in cases where the court so specifies.

(d) In the event of nonpayment of a fine by a corporation, the court
should be authorized to proceed against specified corporate officers under
subsection (b) or against the assets of the corporation under subsection(c).
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DELAWARE LAW

There is no specific statute giving the court the power to modify or
remit a fine. Under 11 Del. C. §4204(g), the court can modify any judgment
if it does so within 90 days of imposition. According to 11 Del. C. §4105
no person who defaults on payment of a fine shall be ordered to be im-
prisoned because of such default. The offender is afforded an opportunity
to pay his debt by working a specified number of hours for the Department
of Health and Social Services. The methods of collection that are available
for civiljudgments are also available in criminal matters. 11 Del. C. §4104
(b) allows the offender to post a bond for the debt due the State. Section
(c) of the same heading permits a person obligated to pay a fine to execute
an assignment of his wages. Bot}i alternatives are within the discretion of the
court. There is no provision relating to the nonpayment of a fine by a cor-
poration.

COMMENT

Delaware law on fines is generally in accord with the Standard. It
would be helpful to adopt a provision similar to subsection (d).

PART Vii. DEVELOPMENT OF SENTENCING CRITER!IA

7.1 Sentencing council.

In all courts where more than one judge sits regularly at the same
place, and wherever else it is feasible, it is desirable that meetings of sen-
tencing judges be held prior to the imposition of sentence in as many cases
as is practical, The meeting should be preceded by distribution of the presen-
tence report and any other docvmentary information about the defendant
to each of the judges who will participate. The purpose of the meeting should
be to discuss the appropriate disposition of the defendants who are then
awaiting sentence and to assist the judge who will impose the sentence
in reaching a decision. Choice of the sentence should nevertheless remain the
responsiblility of the judge who will actually impose it,

' STANDARD

7.2 Sentencing institutes.

Provision should be made in every state for the convening of sentencing
judges from time to time for the purpose of holding institutes or seminars
to discuss problems related to sentencing. The particular goal of such pro-
eedings should be to develop criteria for the imposition of sentences, to pro-
vide a forum in which newer judges can be exposed to moie experienced
judges, and to expose all sentencing judges to new developments and tech-
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niques. Prosecutfors, members of the defense bar, appellate-judges, and
corrections and releasing authorities should be encouraged to participate in
such proceedings in order to develop a better understanding of their roles
in the sentencing process.

STANDARD

7.3 Orientation of new judges.

In addition to regular sentencing institutes, a program should be de-
veloped for the formal orientation of new judges. This should include famil-
iarization with sentencing alternatives, with the services available to the
sentencing judge, with the purposes of sentencing and sentence procedures,
with the nature of non-custodial facilities which can be utilized in sentencing,
and with the nature of the facilities to which a sentenced offender may be
committed,

STANDARD

7.4 Regular visitation of facilities.

Provision should be made for regular visits by every sentencing judge to
each of the custodial and non-custodial facilities which can be utilized in
framing a sentence. In cases where the judge chooses incarceration but does
not select the institution of commitment, such visits should include familiari-
zation with the process by which an offender is assigned to an institution.

COMMENT
Sentencing institutes have not been held for Delaware judges, as such,

but superior court judges regularly attend College of Trial Judges, in Reno,
Nevada, for tratning in sentencing and other related matters.
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CHAPTER 11
PROBATION
PART |. GENERAL PRINCIPLES

1.1 Nature of sentence to probation.

(a) The legislature should authorize the sentencing court in every
case to impose a sentence of probation. Exceptions to this principle are not
favored and, if made, should be limited to the most serious offenses.

H

DELAWARE LAW

Under 11 Del. C. §4204, probation is an available sentence, either
alone or together with a fine or a sentence of confinement, for all offenses
other than Class “A” felonies and offenses as to which the legislature has
specifically denied probation. These include, for example, possession of
a deadly weapon during - :mmission of a felony (11 Del. C. §1447) and

subsequent offenses of robbery after a first conviction of robbery (11 Del,

C. 5832). Superior Court Criminal Rule 32(e) provides the procedural
mechanism for sentencing a convicted defendant to probation.

COMMENT

Delaware law is substantially in accord with the Standard. There
could be some disagreement with respect to whether all of the offenses as
to which probation is unavailable in Delaware are properly included in
such category. The Committee notes with regret a legislative tendency toward
limiting the availability of probation in an increasing number of cases.

STANDARD

1.1(b) In this report the term “probation” means a sentence not involving
confinement which imposes conditions and vetains authority in the sen-
tencing court to modify the conditions of the sentence or to resentence the
offender if he violates the conditions. Such a sentence should not involve
or require suspension of the iraposition or the execution of any other sen-
tence.

DELAWARE LAW

Under 11 Del. C. §4204(c), a sentence of.probation alone may be
giveh or such semtence may be combined with & fine or sentence of con-
finement. Under 11 Del. C. §4332, conditions may be imposed upon pro-
bation, but there is no requirement that conditions must be imposed. The
court has authority to terminate probation at any time of to modify the
conditions thereof. 11 Del. C. §4333. Delaware judges frequently impose
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and suspend sentences of confinement where probation is to be granted.
See 16 Del, C. §4764, which provides for conditional discharge on probation,
without a finding of guilt, in cases of first offenders charged with possession
of certain drugs, such as marijuana or hallucinogens, This is not a final judg-
ment for purposes of appeal,

COMMENT
Delaware law is in gccord with the Standard.
‘STANDARD

1.1(c) Upon a sentence to probation, the court should not be required to
attach a condition of supervision by the probation department if in its judg-
ment supervision is not appropriate for the particular case.

COMMENT

There is no legal requirement that a condition of supervision by the
probation department be attached to a sentence of probation. In limited
cases, the family court, which has a very heavy involvement in the area of
probation, places juveniles on probation without supervision.

STANDARD

1.1(d) The court should specify at the time of sentencing the length of any
term during which the defendant is to be supervised and during which the
court will retain power to revoke the sentence for the violation of specified
conditions. Neither supervision nor the power to revoke should be permitted
to extend beyond a legislatively fixed time, which should in no event exceed
two years for a misdemeanor or five years for a felony.

DELAWARE LAW

Under 11 Del. C. §4333, the court sets the period of probation. This is
limited to the maximum term available for the offense involved or one year,
whichever is longer. 11 Del. C. §4334 provides for arrest pursuant to warrant
issued upon evidence of violation of the terms of probation.

COMMENT

Delaware law is not entirely in accord with the Standard, which would
limit the period of probation to twa years for misdemeanors and five years

for felonies.

Ve
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STANDARD

1.1(e) A sentence to probation should be treated as a final judgment for
purposes of appeal and similar procedural purposes.

DELAWARE LAW

Probation is a final appealable order. Korematsu v. United States,
319 U.S. 432 (1943).

COMMENT
Delaware law is in accord with the Standard.
STANDARD

1.1(f) Upon revocation of probation the court should have available the
same sentencing alternatives that were available at the time of initial sen-
tencing. The court should not foreclose any of these alternatives biefore re-
vocation,

COMMENT

Delaware practice is in accord with the Standard except in cases where
the courts suspend a specific sentence and place the defendant on probation,
In that case, upon violation of probation, the defendant may undergo the
sentence which was suspended, although in many cases probation is con-
tinued. It should be noted that Standard 1.1(b) would deny the availability
of this pracedure.

STANDARD

1.2 Desirability of probation.

Probation is a desirable disposition in appropriate cases because:
(i) it maximizes the liberty of the individual while at the same

time vindicating the authority of the law and effectively protecting the

public from further violations of law;

(i) it affirmatively promotes the rehabilitation of the offender
by continuing normal community contacts;

(iii) it avoids the negative and frequently stultifying effects
of confinement which often severely and unnecessarily complicate the re-
integration of the offender into the community;

(iv) it greatly reduces the financial costs to the public treasury
of an effective correctional system;
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(v). it minimizes the impact of the conviction upon innocent
dependents of the offender.

STANDARD

1.3 Criteria for granting probation.

(a) The probation decision should not turn upon generalizaiions
about types of offenses or the existence of a prior criminal record, but should
be rooted in the facts and circumstances of each case. The court should
consider the nature and circumstances of the crime, the history and char-
acter of the offender, and available institutional and community resources.
Probation should be the sentence unless the sentencing court finds that:

(i) confinement is necessary to protect the public from further
criminal activity by the offender; or
(ii) the offender is in need of correctional treatment which can
most effectively be provided if he is confined; or
(iii) it would unduly depreciate the seriousness of the offense
“if a sentence of probation were imposed.

(b)  Whether the defendant pleads guilty, pleads not guilty or intends
to appeal is not relevant to the issue of whether probation is an appropriate
sentence.

COMMENT

Delaware law recognizes the desirability of probation and generally
makes it available except in the instances detailed under Standard 1.1(a).
On the other hand, there is no clear statutory preference for probation as
opposed to other forms of treatment. In the family court, probation is clearly
preferred over confinement, where appropriate.

PART il. THE PRESENTENCE REPORT

2.1 Availability and use.

(a) All courts trying criminal cases should be supplied with the re-
sources and supporting staff to permit a presentence investigation and a
written report of its results in every case.

(b) The court should explicitly be authorized by statute to call for
such an investigation and report in every case. The statute should also pro-
vide that such an investigation and report should be made in every case
where incarceration for one year or more is a possible disposition, where
the defendant is less than [21] years old, or where the defendant is a first
offender, uniess the court specifically orders to the contrary in a particular
case,
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DELAWARE LAW

The court may order a presentence report in every case. Superior
Court Criminal Rule 32(c); 11 Del. C. §4331. The appointment of presen-
tence officers is provided for in 11 Del. C. §4335, and such officers are
available to provide presentence reports not only in superior vourt cases
but also in lower court cases. The family court has its own probation staff,
part of whom are involved in presentence reports. Previously, Delaware law
provided for a mandatory presentence report in any case in which a sentence
of six months or more was given. This provision, however, was recently
amended, and there is no longer a mandatory presentence report.

COMMENT

Delaware law is generally in accord with the Standard, except for the
effect of the amendment to 54331 discussed under Delaware law. The
Committee favors the approach of the present law, which makes the ordering
of a presentence report discretionary in all cases, while favoring the concept
that it is often desirable to order a presentence report not only in the cix-
cumstances expressed in the Standard, but also when short-term incarceration
is under consideration in order to assist the court in determining whether
probation under conditions would be an appropriate alternative to incarcera-
tion.

STANDARD

2.2 Purpose of report.

The primary purpose of the presentence report is to provide the sen-
tencing court with succinct and precise information upon which to base a
rational sentencing decision. Potential use of the report by other agencies
in the correctional process should be recognized as a factor in determining
the content and length of the rep/ #, but should be subordinated to its
primary purpose, Where the presenfence invesiigation discloses information
useful to other cotrectional agencies, methods should be developed to assure
that this data is made available for their use.

STANDARD

23 Lontent scope and length of report.

Presentence reports should be flexible in format, reﬂectmg differences
in the background of different offenders and makmg the best use of avail-
able resonrces and probation department capabilities. Each probation depart-
ment should develop gradations of reports between: . v

(i) a short-form report for primary use in screenmg offenders in
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order to assist in a determination of when additional and more complete
information is desirable. Short-form reports could also be useful in courts
which do not have adequate probation services;

(ii) - a full report, which normally should contain the following items:

(A) acomplete description of the offense and the circumstances
surrounding it, not limited to aspects developed for the record as part of the
determination of guilt;

(B) a full description of any prior criminal record of the of-
fender;

(C) a description of the educational background of the of-
fender;

{D) a description of the employment background of the of-
fender, including any military record and including his present employment
status and capabilities;

(E) the social history of the offender, including family rela-
tionships, marital status, interests and activities, residence history, and re-
ligious affiliations;

(F) the offender’s medical history and, if desirable, a psycho-
logical or psychiatric report;

(G) information about environments to which the offender
might return or to which he could be sent should probation be granted;

(i) supplementary reports from clinics, institutions and other
social agencies with which the offender has been involved;

() information about special resonrces which might be avail-
able to assist the offender, such as treatme:it centers, residential facilities,
vocational training services, special educational facilities, réhabilitative
programs of various institutions to which the offender miglit be committed,
special programs in the probation department, and other similar programs
whicl are particularly relevant to the offender’s situation;

(3) a summary of the most significant aspects of the report,
including specific recommendations as to the sentence if the sentencing
court has so requested. ‘

A special effort should be made in the preparation of preseyfence reports
not to burden the court with irrelevant and unconnected details.

DELAWARE LAW

11 Del. C. §4331(b) specifies the matters which are to be covered by
the presentence report, including “the circumstances of the offense, the
motivation of the offender, the criminal record, social hisotry, behavior pat-
tern and present condition of the offender.” The same section requires the
presentence report to “include an evaluation of the offender’s criminal con-
duct, and. . , note wherein the judicial alternatives of the court may play
a role in the rehabilitation of the offender as a law-abiding citizen.” The
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investigation may include physical and mental examination of the offender.
COMMENT

Delaware law is substantially in accord with the Standard. The Stand-
ard, however, contains a fuller and more helpful description of the matters
which should be contained in the report, and the Standard could be adopted
by rule of court or by departmental action without the necessity for any
legislative action.

STANDARD

2.4  When prepared.

(a) Except as authorized in subsection (b), the presentence investi-
gation should not be initiated until there has been an adjudication of guilt,
(b) 1t is appropriate to commence the presentence investigation prior
to an adjudication of guilt only if:
() the defendant, witi: the advice of counsel if he so desires,
has consented to such action; and
(ii) adequate precautions are taken to assure that nothing
disclosed by the presentence investigation comes to the attention of the
prosecution, the court, or the jury prior to an adjudication of guilt. The court
should be authorized, however, to examine the report prior to the entry
of a plea on request of the defense and prosecution.

DELAWARE LAW

The presentence report may be prepared at any time during the pro-
ceeding, although it is typically prepared after the defendant is convicted,
See 11 Del. C. §4331; Superior Court Criminal Rule 32(c). The court does
not, however, examine the report in any case until the defendant has been
convicted.

COMMENT
Delaware law is substantially in accord with the Standard.
STANDARD

2;5 Availability of report; chalienge of its contents.

Standards dealing with the disclosure of the presentence report and the
resolution of controversy as to iis accuracy sre developed in the separate re-
port of ‘this Advisory Committeeon Sentencing Alternatives and Procedures.

=
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COMMENT

The matter of disciosure of the presentence report is more fully dis-
cussed in the Comparative Sutdy on Sentencing Alternatives and Procedures.
1t should be noted, however, that only in the family court is the presentence
report always available upon request, subject to appropriate court-imposed
limitations. See Family Court Rule 260. The adoption of a similar rule should
be considered by other courts, especially in view of the fact that the report
may contain hearsay or opinion.

PART Iti. CONDITIONS OF PROBATION

3.1 Imposition and implementation of conditions.

(a) All conditions of probation should be prescribed by the sen-
tencing court and presented to the probationer in writing. Their purpose and
scope and the possible consequence of any violations should be explained
to him by the sentencing court or at an early conference with a probation
officer.

(b) Probation officers must have authority to implement judicially
prescribed conditions; but the conditions should be sufficiently precise so
that probation officers do not in fact establish them.

(c) The probationer should have the right to apply to the sentencing
court for a clarification for change of conditions.

DELAWARE LAW

All conditions of probation are prescribed by the court, although the
Department of Health and Social Services may recommend conditions for
approval by the court. 11 Del. C. §4332. The court may modify the condi-
tions of probation upon the recommendation of the Department. There
is no requirement that the conditions be given to the probationer in writing,
except by Rule of family court, although this is usually done,

COMMENT

Delaware law is in accord with the Standard. The Committee recom-
mends that in all cases, the probationer be given a written statement of

. the conditions of his probation.

STANDARD

3.2 Nature and determination of conditions.

(@) It should be a condition of every senternce to probation that the
probationer lead a law-abiding life during the period of his probation. No
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other conditions should be required by statute; but the sentencing court
should be authorized to prescribe additional conditions to fit the circum-
stances of each case. Development of standard conditions as a guide to sen-
tencing courts is appropriate so long as such conditions are not routinely
imposed,

(b) Conditions imposed by the court should be designed to assist
the probationer in leading a law-abiding life. They should be reasonably re-
lated to his rehabilitation and not unduly restrictive of his liberty or incom-
patible with his freedom of religion, They should net be so vague or ambig-
uous as to give no real guidance.

{c) Conditions may appropriately deal with matters such as the
following:

(i) cooperating with a program of supervision;

(ii) meeting family responsibilities;

(ili) maintaining steady employment or engaging or refraining
from engaging in a specific employment or occupation;

(iv) pursuing prescribed educational or-vocational training;

(v) undergoing available medical or psychiatric treatment;

(vi) maintaining residence in a prescribed area or in a special
facility established for or available to persons on probation;

(vii) refraining from consorting with certain types of people
or frequenting certain types of places;

(viii) making restitution of the fruits of the crime or reparation
for loss or damage caused thereby.

(d) Conditions requiring payment. of fines, restitution, reparation,
or family support should not go beyond the probationer’s ability to pay.

(¢) The performance bond now authorized in some jurisdictions
should not be employed as a condition of probation,

(f) Probationers should not be required to pay the costs of pro-
bation.

COMMENT

11 Del. C. §4332 permits the Department of Health and Social Services
to formulate standards relating to conditions of probation, but the actual
imposition of conditions is by the court. No conditions are legislatively
required. Delaware law is, therefore, in accordance with the Standard. The
Committee recommends that the Department review the Standard and adopt
such changes in its standards as may be required upon such review.,

STANDARD

3.3 Modification and termination of conditions.
Conditions should be subject to modification or termination by the
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court, All changes in conditions should be presented to the probationer in
the manner prescribed in section 3.1 of this Report. Where the proposed
modifications would result in a form of confinement as a condition of con-
tinued probation, the probationer should be afforded the procedural rights
set forth in Part V of this Report.

DELAWARE LAW

The court has specific power to terminate probation at any time.
11 Del. C. §4333. There is no specific statutory grant of power to modify
probation, but the court generally employs a rehearing process in cases
where modification may be appropriate. See 11 Del, C. §4332 which recog-
nizes the existence of such power.

COMMENT

Delaware practice is substantially in accord with the Standard. The
Committee recommends adoption of a rule of court which would specifically
formalize the procedure for modifying the conditions of probation.

PART IV. TERMINATION

4,1 Satisfactory completion of probation term.

It should be provided that probation automatically terminates upon the
successful completion of the term set by the court at the time of sentencing.
it is nevertheless desirable that the fact of termination be recorded in an
order of the court, a copy of which should be furnished to the probationer.

COMMENT
Delaware practice is in accord with the Standard.
STANDARD

4.2 Early terminatien.

The sentencing court should have the authority to terminate probation
at any time, Such authority should be exercised prior to the term fixed in
the original sentence if it appears that the offender has made a good adjust-
ment and that further supervision or enforced compliance with other condi-
tions is no longer necessary.

DELAWARE LAW

The court has the power to terminate probation at any time. 11 Del.
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C. §4333,
COMMENT
Delaware law is in accord with the Standard.
STANDARD

4.3 Criminal record,

Every jurisdiction should have a mzthod by which the collateral effects
of a criminal record can be avoided ormitigated following the successful
completion of a term of probation and during its service.

COMMENT

Delaware law does not at present have a procedure which would be in
accord with the Standard. Prior to the adoption of the Delaware Criminal
Code, a section then numbered 4332(i) provided that when an offender had 4
successfully completed probation, the plea or verdict of guilly entered or :
recorded against the offender would be stricken from the records of the
court. This procedure did not get carried into the new Criminal Code, and in
any event, would not necessarily have the effect contemplated by the Stand-
ard. See State v. Johnson, Del. Super., 270 A. 2d 537 (1970). The Committee
recommends adoption of a procedure which would comply with the Stand-
ard.

PART V. REVOCATION OF PROBATION AND OTHER SANCTIONS

5.1 Grounds for and alternatives to probation revocation.

(a) Violation of a conditicn is both a necessary and a sufficient
ground for the revocation of probation. Revocation followed by imprison-
ment should not be the disposition, however, unless the court finds on the
basis of the original offense and the intérvening conduct of the offender
that: e

(i) confinement is necessary to protect the pubhc from further;,
criminal activity by the offender; or N

(ii) the offender is in need of correctional treaiment whlch
can most effectively be provided if he is confined; or .

(iii) it would unduly depreciate the senousness of the viola-
tion if probation were not revoked.

() It would be appropriate for standards to be formulated as a guide
to probation departments and courts in processing the violation of condi-
tions, In any event, the following intermediate steps should be considered

2
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in every case as possivle alternatives to revocation:

(1) a review of the conditions, followed by changes where
necessary or desirable;

(ii) a formal or informal conference with the probationer to
re-emphasize the necessity of compliance with the conditions;

(iii) a formal or informal warning that further violations could
result in revocation.

DELAWARE LAW

Upon a finding by the court that a probationer has violated the condi-
tions of his probation, the court has power to revoke probation. 11 Del. C.
§4334(c). Except in cases where a suspended sentence has been given at
the time of the original sentencing, the court has the power to impose any
sentence which would have been available for the original offense upon
revocation of probation. 11 Del. C. §4334(c).

COMMENT

Delaware law is substantially in accord with the Standard, except in
cases where a sentence is actually imposed and suspended at the time of
the original sentencing procedure.

STANDARD

5.2 Arrest of probationers.

(a) Formal arrests of probationers for the alleged violation of con-
ditions of their probation should be preceded by the issnance of an arrest
warrant based upon probable cause that a violation has occurred. Arrests
without a warrant should be permitted only when the violation involves the
commission of another crime and when the normal standards for arrests
without a warrant have otherwise been met.

(b) Probation officers should not be authorized to arrest proba-
tioners,

DELAWARE LAW

‘11 Del. C. 54334 provides that the court may issue a warrant for the
arrest of a probationer charged with violation of any of the conditions of
his probation; alternatively it may issue a notice to appear and answer a
charge of violation. In addition, any probation officer may arrest a proba-
tioner without warrant if in his judgment there has been a violation of any
condition of probation.
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COMMENT

Delaware law is not in accord with the Standard in that it permits arrest
by a probation officer without the prior intervention of a court.

STANDARD

5.3 Proceedings following commission of anather crime.

A reyocation proceeding based solely upon commission of -another
crime ordinarily should not be initiated prior to the disposition of that
charge. However, upon a showing of probable cause that another crime has
been committed by the probationer, the probation court should have dis-
cretionary authority to detain the probationer without bail pending a de-
termination of the new criminal charge.

COMMENT

There is no specific Delaware provision on the matter covered by the
Standard., Under the present statutory scheme, there is little doubt that the
court has power to revoke probation upon an arrest for a subsequent offense,
even though the defendant has not been convicted.

STANDARD

5.4 Nature of revocation proceedings.

(a) The court should not revoke probation without an open court
proceeding attended by the foilowing incidents:
()  a prior written notice of the alleged violation;
(ii) representation by retained or appointed counsel; and
(iii) where the violation is contested, establishment of the
violation by the government by a preponderance of the evidence.

Sentence should be imposed following a revocation according to the same
procedures as are applicable to original sentencing proceedings.

(b) The government is entitled to be represented by counsel in a
contested revocation proceeding. '

(c) As in the case of all other proceedings in open court, a record of

the revocation proceeding should be made and preserved in such a manner

that it can be transcribed as needed.
(d) .An order revoking probation should be appealable after the of-
fender has been resentenced. ‘
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COMMENT

Superior Court Criminal Rule 32(f) provides that “The Court shall
not revoke probation except after a hearing at which the defendant shall
be present and apprised of the grounds on which such action is proposed.”
The defendant is permitted to be represented by counsel at such a hearing,
as iy the State. A record of the proceedings is made by a court reporter.
An order revoking probation is appealable after the defendant has been re-
sentenced, but the appeal is limited to the question of whether the court
has abused its discretion. See Brown v. State, Del. Supr., 249 A. 2d 269
(1968).

PART VI, PROBATION DEPARTMENT ADMINISTRATION,
SERVICES AND PERSONNEL

6.1 Legislative responsibility; administrative structure,

(@) Legislative bodies should appropriate sufficient funds so that
all trial courts administering criminal justice will have adequate probation
services and personnel in order to implement properly the standards de-
veloped in this Report.

(b) It is appropriate for probation services to be administered at
either the state or local level, but in no event should control bz vested in an
agency having prosecutorial functions.

COMMENT

Probation services in Delaware are administered at the State level.
The superior court has a probation service, as does the family court. In
general, it is believed that the probation services are not adequately funded
and that case loads are therefore high.

STANDARD

6.2 Establishing minimum standards.

Minimum standards for probation services should be formulated and
enforced by an appropriate state agency and should be applicable to all
probation deparfments within the state. In addition to the standards recom-
mended in this report, the following general principles are important in de-
veloping minimum standards:

(i) Supevvision of probationers,

There should be & sufficiently low average caseload to provide adequate
supervision for probationers and to encourage the development of variable
caseloads for different types of offenders and assignment teachniques which
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will maximize the benefit of offered supeivision. In appropriate cases, super-
vision should be supplemented by group counseling and therapy programs,
Where feasible, branch probation offices should be located in the community
in which probationers live so as to meet more effectively the demands of
supervision, To complement supervision, helping services should be obtained
from community facilities in appropriate cases and, where necessary, pro-
bation personnel should actively intervene with such facilities on behalf of
their probationers;

{ii} Research and statistics.
Accurate and uniform records and statistics should be available as a

foundation for research into sentencing criteria and probation department

programs, Continuous research and evaluation, involving a cooperative effort
among operations and research personmel, should be an integral part of
probation departments;

{iii) Working conditions.

To help achieve the standards recommended in this Report, probation
personnel should have adequate office space, clerical assistance and con-
ference facilities.

COMMENT

The Committee favors adoption of the Standard while noting that
appropriate action to bring Delaware practice in accord with the Standard
rests both with the legislature and the Department of Health and Sociil
Services. Adequate funding must, of course, be provided if the Department
is to comply with the Standard. The procedures of subsection (i) deserve
special emphasis,

STANDARD

6.3 Coilateral Services. i

In appropriate cases, probation departments should be prepared to pro-
vide additional services which may be foreign to the traditional conceptions
of providing presentence reports and supervising convicied offenders. Ex-
amples of such additional services include the preparation of reports to assist
courts in making pretrial release decisions and assistance to prosecutors
in diverting selected charged individuals to appropriate noncriminal alter-
natives. '

COMMENT ,

In general, the probation services in Delaware are availablé for the
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;i'ﬁ;poses outlined in the Standard.
STANDARD

6.4 - Appointment of probation personnel.

(a) Responsibility for appointing chief probation officers in local
probation departments should reside solely in the chief judge of the court
or an appropriate judicial body. Consideration should be given to the crea-
tion of an agency or committee to advise in recruiting and screening chief
probation officers. Such a committee should consist of representatives of
government, the judiciary, the bar, and the community.

(b) Chief probation officers should make all appointments of pro-
bation personnel in accordance with a merit system. After a probationary
period, tenure should be granted and removal permitted only after a hearing
conducted by a civil service commission or other career service organization,

COMMENT
Delaware practice is substantially in accord with the Standard.
STANDARD

6.5 Qualifications for probation officers; other personnel.

(a) The educational and occupational requirements for probation
officers should be possession of a bachelor’s degree supplemented by:

(i) a year of graduate study in social work, corrections, coun-
seling, law, criminology, psychology, sociology, or related fields; or

(i)  a year of full-time casework, counseling, community or
group. work experience in a recognized social, community, correctional
or juvenile agency dealing with offenders or disadvantaged persons, or its
equivalent as determined by the hiring agency.

(b) A significant number of probation officers in a department
should have graduate degrees in one of the subjects enumerated in this
section,

(c) While the core of any probation department should be pro-
fessionally educated and trained personnel, it is desirable that the staff in-
clude individuals who may lack such professional qualifications but have
backgrounds similar to those of the probationers themselves. In addition,
in appropriate cases citizen volunteers should be used to assist probation
officers.

COMMENT

Delaware’s educational requiremients are not in accord with the Stand-

-214-




ard. A bachelor’s degree is required for employment and a graduate degree
is required for appointment as a supervisor. All employees are on a merit
system. Volunteers are used in the family court to supplement the activities
of the Probation Department.

STANDARD

6.6 Education and training.

(a) Fellowships for graduate study should be made available to pro-
bation officers and college graduates interested in probation. In addition,
probation officer trainee programs combining work and education should
be established for high school graduates and college students,

(b) In-service education and training programs should be jointly
planned ‘and developed by appropriate state agencies, universities, and local
probation- departments. In state and larger local probation departments,
implementation of these programs should be made a full-time responsibility.

COMMENT

Fellowships for graduate study are available as are in-service education
and training programs including, for example, three-day joint study programs
for probation officers.

STANDARD

6.7  Salaries of probation personnel.

(@) Entry salaries should be competitive with entry salaries offered in
related fields such as welfare, education, and community action programs,

(b) ~ Salaries should be structured so that promotion to an adninis-
trative or supervisory job is not the only means of obtaining a higher salary.
Merit pay increases should be available for outstanding job performance, ad-
vanced academic achievement, or completion of special in-service training.

COMMENT

Merit pay increases are theoretically available for probation officers.
However, funding limitations have made it difficult to provide all merit
increases which would be warranted. The Committee recommends adoption
of the Standard and implementation thereof by appropriate legislative fund-
ing.
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PART 1V — POST-CONVICTION PROCEDURES
CHAPTER 12

APPELLATE REVIEW OF SENTENCES
PART |. GENERAL PRINCIPLES

11.  Principle of review.

(a) In principle, judicial review should be available for all sentences
imposed in cases where provision is made for review of the conviction. This
is specifically meant to include

(i) review of a sentence imposed after a guilty plea or the
equivalent, if the case is one in which review of the conviction would be
available had the case gone to trial;

(i) review of a sentence imposed by a trial judge, a trial jury,
or the two in combination; and

(i) review of a re-sentence in the same class of cases.

(b) Although review of every such sentence ought to be available,
it is recognized that it may be desirable, at least for an initial experimental
period, to place a reasonable limit on the length and kind of sentence that
should be subject to review.

DELAWARE LAW

The availability of appellate veview of sentences in Delaware depends
on which court tries the case in the first instance, Where the case falls within
the original jurisdiction of an inferior court established under Article IV,
section 28 of the State constitution, the right of appeal is governed by that
section, which states:

The General Assembly may by law regulate this jurisdiction
[of the inferior courts established pursuant to the provisions of this
section], and provide that the proceedings shill be with or without
indictment by grand jury, or trial by petit jury, and may grant or deny
the privilege of appeal to the Superior Court; provided, however, that
there shall be an appeal to the Superior Court in all cases iri which the
sentence shall be imprisonment exceeding one (1) month, or a fine
exceeding One Hundred Dollars ($100.00).

Under these provisions of the constitution, a defendant sentenced by
any inferior court to imprisonment exceeding one month or a fine exceeding
one hundred dollars enjoys an automatic right of appeal to the superior

court. Where the defendant has been convicted either by the court sitting’

alone or by a jury, he is entitled to a hearing de novo in superior court. See
State v. Coffield, Del. Super., 171 A. 2d 62, 64 (1961); Donaghy v. State,
Del. Supr., 100 A.696,708 (1917). Where the defendant is sentenced after
entering a plea of guilty, the appeal to the superior court is for the sole pur-
pose of reviewing the propriety of the sentence. See Hinckle v. State, Del.
Supr., 189 A. 2d 432, 434 (1963); Jones v. Anderson, Del. Supr., 183 A.
2d 177, 178 (1962); State v. Gale, Del. Super., 130 A. 2d 786, 787 (1957).
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Thus, a defendant guilty of a misdemeanor falling within the jurisdiction of
an inferior court and sentenced by such court to imprisonment exceeding
one month or a fine exceeding one hundred dollars has a constitutional right
to at least have his sentence reviewed by the superior court.

Where the case falls within the original jurisdiction of the superior
court, however, the defendant enjoys no such automatic right to review of
his sentence by an appellate court. The Supreme Court of Delaware has
expressly held that as long as “the sentence imposed [by the superior court]

. . is within the statutorily-permitted maximum, this Court has no juris-
diction to reduce an allegedly-excessive sentence falling within that limit.”
Cannon v, State Del. Supr., 196 A. 2d 399, 400 (1963). See also, Osburn
v. State, Del. Supr., 224 A.2d 52 (1966); Seeney v. State, Del. Supr., 211 A.
2d 908, 909 (1965); Hinckle v. State, Del. Supr., 189 A. 2d 432, 433-434
(1963). A recent case may, however, recognize a power in the supreme court
to review a sentence for abuse of discretion. See Kreisher v. State, Del. Supr.,
319 A. 2d 31, 32 (1974), in which the court was called upon to review the
lower court’s discretion in imposing a one-year sentence for possession of
marijuana. The court stated, “Nor do we deem the sentence an abuse of
discretion.”

Superior Court Criminal Rule 35 does provide for a form of sentence
review. Under Rule 35(a), a defendant may seek post-conviction correction
of an illegal sentence by moving the sentencing court itself for such relief.
The defendant may seek to challenge the sentence on the grounds that it
was imposed in violation of the state or federal Constitutions, that the court
imposing the sentence was without jurisdiction to do so, or that the sentence
imposed exceeded the maximum zuthorized by law.

In addition to Rule 35(a) providing for the correction of an illegal
sentence, Rule 35(b) sets forth a procedure whereby a defendant may seek
to have his sentence reduced.

The Court may reduce a sentence within 4 months after the
sentence is imposed, or within 4 months after receipt by the Court of
a mandate issued upon affirmance of the judgment or dismissal of an
appeal, writ of error or writ of certiorari, Nothing herein contained
shall prevent the reduction of a sentence after the expiration of the
4 month period specified above if such reduction is made pursuant to
an application made within the specified 4 month period.

A motion- for reduction of sentence will not be noticed for
presentation in open court but will be filed with the Prothonotary who
will refer it to the Judge who imposed the sentence. Such motions
will be considered and decided without formal presentation, hearing
or argument unless the Judge in his discretion réequests a presentation,
hearing or argument.
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The supreme court has held that applications for relief under Rule

35 are motions addressed to the discretion of the superior court. Shy v. State,

Del. Supr., 246 A. 2d 926, 927 (1968). The supreme court may review the
denial of such motions to determine whether there has been an abuse of
discretion. Jones v. Anderson, Del. Supr.,, 183 A. 2d 177 (1962). See
Hamilton v. State, Del. Supr., 285 A. 2d 807, 808 (1971); Hinckle v, State,

Del. Supr., 189 A. 2d 432, 434 (1963). Both cases involved a failure by the
superior court to take into consideration in imposing sentence plea bargains
made by the defendants with prosecutorial officials. See also Camnon v.

State, Del. Supr., 196 A. 2d 399 (1963), in which the defendant pleaded

guilty to a charge of grand larceny and was sentenced by the superior courg
to three years imprisonment and to be whipped with 20 lashes. Citing Rule
35(a), the supreme court then remanded the case to the superior court with in-
structions to conduct a hearing to determine the mental condition of the
defendant and any probable unwarranted adverse effects to whipping him.

COMMENT

Present Delaware law is not in accord with the Standard. Appellate
review of sentences imposed by the superior court is not available except
in cases of abuse of discretion (this differs from the case of inferior court
sentences which can be reviewed by the superior court). On the other hand,
because a relatively small number of judges constitute the superior court
bench, it is quite likely that informal contacts between and among the judges
results in greater uniformity of sentences than is characteristic of larger
jurisdictions. The primary purpose of sentence review on the appellate level
{as opposed to the type of review available under Superior Court Criminal
Rule 35 in the sentencing court itself) is imposition from a higher court
resulting in a higher level of uniformity of sentences, as well as system-wide
recognition of the factors which will tend to aggravate or mitigate a sentence
imposed in a particular case.

The Committee recommends that Rule 35 be amended to provide for
review of sentences imposed in superior court cases by a panel of three judges
of the superior court, none of whom shall have been the sentencing judge,
and that the scope of review be as set forth in Standard 1.2. Fhese-recommen-
dations are further explained in other Comment sections below. Review by
a panel rather than by the sentencing judge, as is now provided by Rule 35,
would in the Committee’s view be more likely to accomplish the objectives
of these Standards. This recomendation is not intended to eliminate the
supreme court’s power to review sentencing for abuse of discretion.

STANDARD

1.2 Purposes of review.
The general objectives.of sentence review are:
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(i) to correct the sentence which is excessive in length, having
regard to the nature of the offense, the character of the offender, and the
protection of the public interest;

(ii) to facilitate the rehabilitation of the offender by affording
him an opportunity to assert grievances he may have regarding his sentence;

(iii) to promote respect for law by correcting abuses of the sen-
tencing power and by increasing the fairness of the sentencing process; and

(iv) to promote the development and application of criteria for
sentencing which are both rational and just.

DELAWARE LAW

As indicated with respect to Standard 1.1, Delaware law provides for
appellate review of sentrnces only in the case of a sentence imposed by an
inferior .court, other than in rare cases of abuse of discretion. The scope
and purposes of review are not specified in the constitution or in any statute.
In State v. Stevens, Ct. Gen. Sess., 139 A. 78, 79 (1927), the court noted
“that the provision allowing an appeal [Section 28 of the Constitution of
1897}, was inserted for the express purpose of allowing a review of the case
where any judge or justice had imposed what might be considersd as an
immeoderate sentence or where the offense might not be commensurate with
the penalty imposed.” In Hinckle v. State, Del. Supr., 189 A. 2d 432, (1963),
the court further observed that “Section 28 was included in the Constitution
in order to permit review of unrestrained power in inferior court judges and
justices of the peace to impose sentences without limit when the proceeding
had been without indictment or trial by jury.”

COMMENT

The Committee recommends revision of Rule 35 to include specifica-
tion of the purposes of review as set forth in Standard 1.2.

PART . AVAILABILITY OF REVIEW

2.1 Reviewing court,

In general, each court which is empowered to review the conviction
should also be empowered to review the disposition following conviction.
It may be advisable to depart from this principle in some contexts, as, for
example, where intermediate appellate courts are available to review sen-
tences and it is deemed unwise to involve the highest court in such matters.
In any event, specialized courts should not be created to review the sen-
tence only.
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DELAWARE LAW

As noted with respect to Standard 1.1, the Supreme Court of Delaware
does not assert general power to review sentences imposed in superior court,
other than in cases of abuse of discretion, whereas the superior court has been
granted power to review sentences imposed in inferior courts.

COMMENT

Delaware law is not in accord with the Standard because it does not
provide for supreme court review of sentences imposed in superior court.
On the other hand, the Committee does not recommend that the supreme
court expand its activities in this area, believing that it would be preferable
for sentence review to occur at the superior court level. Thus the Committee
recommends that Superior Court Criminal Rule 35 be amended to provide
that a sentencing review panel of the superior court be established, to include
the chief judge of the court and two other judges, appointed on a rotating
basis, none of whom shall be the sentencing judge. This panel would, upon
application, review any sentence imposed by the superior court in accordance
with the principles set forth in Standard 1.2.

STANDARD

2.2 Procedure and conditions.

(a) In all cases where sentence is imposed after a trial on the question
of guilt, review of the sentence should be available on the same basis as review
of the conviction.

(b) - In all cases where a sentence is imposed after a guilty piea or the
equivalent, review of the sentence, as well as review of other matters which
can be raised, could appropriately be governed by a procedure patterned
after the following:

(i) Notice of appeal should be required of the defendant with-
in [15] days of the imposition of sentence. The court should advise the defen-
dant at the time of sentencing of his right to appeal and of the time limit,
and should at.the same time afford him the opportuinty to comply orally
with the notice requirement. It should be the responsibility of the attorney
who represented the defendant at the sentencing stage to advise him with
respect to the filing of the notice of appeal, and to assure that his rights in
this respect are protected. Both the sentencing court and the reviewiig court
sheuld be authorized to enlarge the time for filing the notice of appeal for
gooad cause;

(ii) The sentence appeal should be of right, except to courts
where appeal from a conviction after trial would be by leave of court. In cases
where leave is required, it may be preferable to follow normal procedures
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instead of a special procedure patterned after this subsection;

(iii) Unless the defendant is able to retain his own legal assis-
tance or elects not to be represented, an attorney should be appointed as soon
as the notice of appeal is filed. Unless it appears inappropriate in a particular
instance, it is desirable that the same attorney who represented the defen-
dant at the trial level be appointed to prosecuie the sentence appeal;

" (iv) The clerk or other responsible official should be required
to secure a transcript of the record within [10] days of the filing of the notice
of appeal. He should also be required to provide a copy as soon as it is avail-
able to the defendant’s attorney, to the defendant if he has no attorney, to
the state, and to the reviewing court;

(v) . All papers in support of the merits of the appeal should
be required to be filed within [15] days from the time the attorney, or the
defendant if he has no attorney, receives the record, unless the time is en-
larged upon application to the reviewing court;

(vi) Any response which the state desires to make should be
required tc be filed within [10] days of the filing of the defendant’s papers,
unless the time is enlarged upon application to the reviewing court. The
state should promptly notify the court if it has decided not to file a res-
ponse;

fvii) All written submissions may be typed rather than printed;

(viii) In courts of more than three judges, panels of three may
be designated to hear the sentence appeal, without a hearing en banc unless the
court sua sponte so orders. The appeal should be decided as expeditiously
as is consistent with a fair hearing of the defendant’s claims. If possible, time
should be allocated each week for the hearing of all appeals which are then
ready for disposition, and a decision should be rendered as promptly as the
case permits. It may be appropriate in some cases, as where the appeal is
patently without merit, to decide the case summarily without a hearing;

(ix) The defendant should commence service of a prison term
upon imposition of the sentence, unless bail or the equivalent is granted by
the sentencing court or the reviewing court upon special application, or un-
less either the sentencing court or the reviewing court specifies upon applica-
tion that the defendant should be detained in a local facility until the sen-
tence appeal has been concluded.

If such a procedure is developed for guilty plea cases, it may also be appro-
priate to use it in all cases where matters relating to the sentence are the only
questions which can be appealed.

COMMENT
The Committee recommends adoption of procedures under Superior
Court Criminal Rule 35 which will conform to the Standard, with the excep-

tion that, as stated in the Comment to Standard 2.1, review should be by a
sentencing review panel of the superior court.
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STANDARD

2.3 Record on appeal; statement explaining sentence,

(@) The following items should be available for inclusion in the re-
cord on appeal:

(i) a verbatim record of the entire sentencing proceeding, in-
cluding a record of any statements in aggravation or mitigation made by the
defendant, the defense attorney and the prosecuting attorney, together with
any testimony received of witnesses on matters relevant to the sentence,
any instructions or comments by the court-to the jury in cases where the
jury participated in the sentencing decision, and any statements by the
court explaining the sentence;

(i) a verbatim record of such parts of the trial on the jssue
of guilt, or the proceedings leading to the acceptance of a plea, as are rele-
vant to the sentencing decision;

(iii) copies of the presentence report, the report of a diagnostic
facility, or any other reports or documents available to the sentencing court
as an aid in passing sentence. The part of the record containing such reports
or documents should be subject to examination by the parties only to the
extent that such examination was permitted prior to the imposition of sen-
tence.

(b) The record normally should be prepared in each case in the same
manner as would any other record to be presented to the court involved.

(c)  The sentencing judge should be required in every case to state
his reasons for selecting the particular sentence imposed. Normally, this
shounld be done for the record in the presence of the defendant at the time
of sentence. In cases in which the sentencing judge deems it in the interest
of the defendant not to state fully the reasons for the sentence in the pre-
sence of the defendant, he should prepare such a statement for transmission
to the reviewing court as a part of the record.

DELAWARE LAW

There are no equivalent provisions in Delaware law, other than Superior
Court Criminal Rule 37 which provides that where an appeal is taken to
superior court from the judgment of an inferior court, “It shall be the duty
of the court below to file forthwith in the office of the Prothonotary .
certified transcript of the record.” Superior Court Criminal Rule 32(0)
privides for a presentence investigation and report to the court if the superior
court so directs. Disclosure of the report to the defendanit-is at the discretipn

of the court. There is no requirement that the sentencing judge state his -

reasons for the sentence imposed.
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COMMENT

The Committee recommends adoption of procedures under Superior
Court Criminal Rule 35 which will conform to the Standard, except that
the Committee does not recommend that any requirement be imposed upon
the sentencing judge to state reasons for his sentence other than as part of
the sentencing proceeding in the defendant’s presence.

PART Itl. SCOPE OF REVIEW

3.1 Duties of reviewing court.

(a) Itshould be the obligation of the reviewing court to make its own
examination of the record designed to effect the objectives of sentence re-
view as stated in section 1.2.

(b) In those cases ir. which it would substantially contribute to the
achievement of the objectives of sentence review as stated in section 1.2,
the reviewing court should set forth the basis for its disposition in a written
opinion, Normally, this should be done in every case in which the sentence
is modified or set aside by the reviewing court.

DELAWARE LAW
There are no equivalent provisions in Delaware law.
COMMENT

The Committee recommends adoption of procedures under Superior
Court Criminal Rule 35 which will conform to the Standard.

STANDARD

3.2 Powers of reviswing court: scope of review.
The authority of the reviewing court with respect to the sentence
should specifically extend to review of:

(i) the propriety of the sentence, having regard to the nature
of the offense, the character of the offender, and the protection of the public
interest; and

(i) the manner in which the sentence was imposed, including
the sufficiency and accuracy of the information on which it was based.
DELAWARE LAW

There are no equivalent provisions in Delaware law.
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COMMENT

The Committee recommends adoption of procedures under Superior
Court Criminal Rule 35 which will conform to the Standard.

STANDARD

3.3 Powers of reviewing court; available dispositions.

Every reviewing court should be specifically empowered to:
(i) affirm the sentence under review;
(ii) substitute for the sentence under review any other dis-
position that was open to the sentencing court; or
(iii) remand the case for any further proceedings that could
have been conducted prior to the imposition of the sentence under review
and for re-sentencing on the basis of such further proceedings.

DELAWARE LAW
There is no equivalent provision in Delaware law.
COMMENT

The Committee recommends adoption of the Standard as part of re-
vised Superior Court Criminal Rule 35. It should be specifically noted that
the Standard would permit the reviewing court to increase the sentence
originally imposed upon the defendant. While it is recognized that danger
of an increased sentence might limit applications for review, the Committee
can see no reason in principle why the reviewing court ought not to have
the power to increase a sentence which, upon review, it deems to be too
lenient.

The Commientary appearing with the official version of the Standard
does not address itself to the constitutionality of increasing a sentence upon
appellate review thereof. However, cases in analogous areas suggest arguments.
in favor of constitutionality. In Colten v. Kentucky, 407 U.S. 104 (1972),
the Supreme Court held that imposition of a greater sentence after a trial
de novo in a higher court did not deprive the accused of due process or sub-
ject him to double jeopardy. Likewise, in North Carolina v. Pearce, 395 U.S,
711 (1969), the Court found no constitutional impediment to imposition
of a greater sentence upon retrial of a person whose conviction had been
reversed on appeal. See generally, Annot., 12 A.L.R. 3d 978 (1967).
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CHAPTER 13

CRIMINAL APPEALS
PART |. BASIC ASPECTS OF A SYSTEM OF CRIMINAL APPEALS

1.1 The necessity of appellate review of convictions in criminal cases.

(@) The possibility of appellate review of trial court judgments should
exist for every criminal conviction. It is undesirable to have any class of case
in which such trial court determinations are unreviewable.

(b) An appeal is not a necessary and integral part of every convic-
tion.

DELAWARE LAW

Appeal to the supreme court from the superior court is available,
upon application of the defendant, in all criminal cases in which the sentence
is death, imprisonment exceeding one month, or fine exceeding $100. Del.
Const. Art. IV, 8§11 (1) (b). Appeal io the superior court from an inferior
court is available if the sentence is imprisonment exceeding one month or
a fine exceeding $100. Del. Const. Art. IV, §28. Appeals in prosecutions
for election offenses are governed by Del. Const. Art. V, §8. An appeal is
not, in any case, a necessary or integral part of a conviction.

COMMENT

Delaware law is not in accord with ‘the Standard. The Standard would
permit appeals even in the véry minor cases in which appeals are not now
within the jurisdiction of the supreme court or constitutionally required to
be made available in the case of appeals to the superior court,

STANDARD

1.2 Appellate court structure; specialized criminal courts of appeal.

(a) The structure of appellate courts should be consonant with the
purposes of appellate review, to wit:

(i) to protect defendants against prejudicial legal error in the
proceedings leading to conviction and, within limits, against verdicts unsup-
ported by sufficient evidence;

(i) authoritatively to develop and refine the substantive and
procedural doctrines and principles of criminal law; and

~ (iii) to foster and maintain uniform, consistent standards and

practices in criminal process. ,
(b) Tt is undesirable to have specialized appellate courts such that

a court, or a division of a court, is assigned appeals in criminal cases as its

basic or exclusive task. ; ;
() In a three-tiered court system, the jurisdiction of the highest

court may appropriately be discretionary with that court.
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DELAWARE LAW

Except for cases of review by the superior court of inferior court judg-
ments, all criminal appellate jurisdiction is in the supreme court, which is a
court. of general appellate jurisdiction. The only type of appeal the hearing
of which s discretionaty with the appellate court is an appeal by the State
in # criminal case on the ground that the case raises “‘a substantial question
of law or procedure.” 10 Del. C. §9903.

COMMENT
Delaware law complies with the Standard,
STANDARD

1.3 Limitations on defendants’ appeals; final judgments and interlocutory
appeals,

(a) A defendant should have the right to seek review of any final
Judgment adverse to him, including:

(i) a conviction followed by a sentence of probation, or

(ii) aconviction followed by a sentence suspended as to imposi-
tion or execution, or

(iif) a conviction based upon plea of guilty or nolo contendere.

(b) In general, a defendant should not be permitted to take an appeal
until a final judgment adverse to him has been entered in the trial court.

(i) Interlocutory appeals by a defendant should not be allowed
on the ground of error in denial of pretrial defensive motions. To avoid
needless trials, however, the right to appeal from such orders should be ex-
plicitly declared even though the defendant thereafter enters a plea of guilty
or nolo conterndere.

(iiy A defendant should be permitied to seek appellate review
of an order granting a new trial, where the defendant claims that the proper
trial court disposition would have been a final judgment in his favor.

{iif) A defendant should be allowed to appeal from an order,
nat on his motion, finding him incompetent to stand trial.

DELAWARE LAW

The Delaware Supreme Court has strictly construied its jurisdiction over
eriminal appeals, based on the wording of Article 1V, Section 11 of the
Delaware constifution, Jurisdiction has been held to exist only after a final
j'"‘gmem ina cnmmzsl gase, Statey, L\UOGﬁS, ucl.ollpr 282 A.2d4603 1/1 1) s
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469 (1965). Nor does the court have jurisdiction in a case in which the lower

court’s disposition involved something less than a final judgment of con-
viction, for example, a conditional discharge. Sec: Rash v, State, Del. Supr.,

318 A. 2d 603 (1974). The supreme court has held that it Jacks jurisdiction
to consider an appeal where the actual fine is less thaa the $100 constitution-
al amount, despite the potential availability in the case of a fine greater than
the constitutional amount. Szucs v. State, Del. Supr., 284 A, 2d 291 (1971).
No cases have been found on the matters covered by subparagraphs (b} (ii)
and (iii) of the Standard.

COMMENT

Delaware law is generally in accord with the Standard. Tt is likely, low-
ever, that adoption of a rule of the supreme court codifying its views on
its appellate jurisdiction in criminal cases would reduce the number of cases
in which expansion of ifs jurisdiction is sought. It would also be desirable
to adopt a rule permitting appeals in the cases covered by subparagraphs
(b) (ii) and (jii) of the Standard.

STANDARD

1.4 Prosecution appeals.

(a) The prosecution should be permitted to appeal in the following
situations: .

() = from judgments dismissing an indictment or information
on substantive grounds, such as the unconstitutionality of the statute under
which the charge was brought, or for failure of the charging instrument to
state an offense under the statute;

(ii) = from other pretrial orders fhat terminate the prosecution,
such as upliolding the defenses of double Jedpardy, autrefois convict, autre-
fois acquit, or denial of speedy trial; P

(iii) from pretrial orders that seriously impede, although they
do not technically foreclose, prosecution, such as orders granting pretrial
motions to suppress evidence or pretrial motions to have confessions declared
involuntary and inadmissible.

Such judgments are likely to rest upon principles that ought to be clearly
and uniformly applied throughout the state.

(b) Where more than one level of appellate review is provided, the
prosecution should be permitted to seek further review in the highest court
whenever an intermediate court has ruled in favor of a defend'mt-appellant

{c) In an appeal at the instance of the prosecution, special provision
should be made as to the custody of the defendant. Where the trial c.ourt has-
dismissed the indictment or information on substautive grounds or the
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court has otherwise .upheld, a pretrial motion that terminated the prosecution,
the defendant should be released on nominal bail or his own recognizance

_pending final decision on appeal, In other cases, defendant should not be
denied liberty pending determination of such an appeal unless there is cogent

evidence that he will not abide by the judgment of the appellate court.
DELAWARE LAW

The State has the right to appeal from an order consitituting a dismissal
of an indictment or information, or any count thereof, or the granting of
a motion vacating a verdict or judgment of conviction where the order of
the lower court is based either on the invalidity or construction of the statute
on which the indictment or information is founded or on the lack of juris-
digtion of the lower court over the person of the defendant or the subject
matter of thie action, 10 Del. C. §9902. Appeal by the State is within the dis-
cretion of the supreme court where the decision below raises a substantial
guestion ¢f law or procedure. 10 Del, C, §9903. In such a case, the court’s
decision apappeal does not affect the liberty of the defendant.

COMMENT

Delawars law is in accord with the Standard as stated in subparagraph
(n) (i), 1t does not afford a right of appeal in the cases covered by subpara-
graphs (1) (1) and (iii), nor does it specifically deal with custody of the
defendant pending appeal, as suggested by paragraph (¢). The Committee
would favor expansion of the State’s right of appeal in accord with the
Standard.

PART . TRANSITION FROM TRIAL COURT TO APPELLATE COURT

2.1 The notice of appeal.

(n) A definite time period, such as thirty days after trial court judg
ment, should be specified as the time during which appeals must be insti-
tuted, The appellate court, however, should have power to entertain appeals
token after the prescribed time if the delay is found to be excusable.

(b) It is sppropriate for courts imposing sentence in contested cases
to assume the burden of advising the defendant that he has the right of re-
view, that it must be exercised within a specified time, and that he should
prompily consult counsel in that regard,

DELAWARE LAW
Notice of an appeal to the supreme court must be filed with the clerk

of the court within 39 days after the Imposition of sentence. 10 Del. C. §
147; Supreme Court Rule 23. It is a typical practice for a court imposing
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sentence to advise the defendant concerning his right to appeal and the time
within which he must act. The supreme court has held that it lacks jurisdic-
tion over non-timely appeals. Trowell v. Diamond Supply Co., Del. Supr,,
91 A.2d 797 (1952).

COMMENT
Delaware law is in accord with the Standard.
STANDARD

2.2 Trial counsel’s duties with regard to appeal.

(a) Trial counsel, whether retained or court-appoiated, should con-
tiue to represent a convicted defendant to advise on whether to take an
appeal and, if the appeal is sought, through the appeal unless new counsel
is substituted or unless the appellate court perimits counsel to withdraw in
the interests of justice or for other sufficient cause.

(b) Defense counsel is uniquely. situated and should take it as his
duty to advise a defendant on the meaning of the court’s judgment and his
right to appeal and on the possible grounds for appeal and the probable
outcome of appealing. While counset should do what is needed to inform and
advise his client, the decision whether to appeal, like the decision whether to
plead guilty, must be the deferidant’s own choice. ;

() Where a case has been tried, prior to final judgment, defense
counsel should review the prospects of appeal, One alternative to be con-
sidered is whether it is in his client’s interests to seek mitigation in the grade
of the offense or in the severity of the sentence in exchange for a decision
to forego appeal.

COMMENT
Delaware practice is in accord with the principles set forth in the
Standard. In Erb v, State, Del. Supr., 322 A, 2d (1974), the court, citing
Standard 2.2, indicated that trial counsel’s respons1b1hty it Delaware is
commensurate with that Standard. ,

STANDARD

2.3 Unacceptable inducements and deterrents to takitjg appeals.

(a) Defendants should be neither induced to take appeals nor de-.

terred from appealing by systematized factors unrelated to the ptobable
outcome of their appeals.
{(b) Examples of unacceptable mdmcemems to taking appeals are:

I

)
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(i) Automatic release pending appeal, on bail or recognizance,
of defendants sentenced to confinement;

(i) Automatic detention of convicted defendants, confined
pending appeal, in facilities substantially different in quality and regimz from
those in which inmates serving sentence are held.

(¢) Examples of unacceptable deterrents to taking appeals are:

(i) Denial of legal assistance at government expense to appel-
lants who cannot afford adequate legal representation;

(ii) Denial of recovery of the costs of appeal to successful
appellants who have not proceeded in forma pauperis;

(ili) The prospect of a more severe sentence or of conviction
of an offense of higher degree upon reprosecution, if the appeal is well-
grounded.

DELAWARE LAW

Delaware law does not provide for automatic release pending appeal,
nor doeg it provide substantially better accommodations for persons sen-
tenced to confinement who have taken an appeal. Supreme Court Rule 10A
(3) provides for counsel at State expense for indigent appellants, if the
court determines that such counsel is necessary. Successful appellants who
have not proceeded in forma pauperis may recover their costs of appeal.
Supreme Court Rule 25 (4) (b). Delaware courts do not follow a practice of
discouraging appeals by the threat of a harsher sentence upon a retrial of a
case alter a successful appeal.

COMMENT
Delaware law is in accord with the Standard.
STANDARD

2.4 Eliminating frivolous appeals; pre-appeal screening.

(1) Procedural devices for pre-appeal screening, designed to eliminate
frivolous cases from appellate court dockets, are impractical and unsound
in principle.

(i A requirement of the trial court’s certificate as a conditien
of appellate review is inconsistent with thie right to appeal unless a decision
to refuse the certificate is itself appealable. If such decision is appealable,
the procedure for transition of cases to the appellate court has been unneces-
sarily complicated and the burden upon the appellate court has been sub-
stantinily increased.

(ii) Devices for screening out frivolous cases by the appellate
court, such as a requirement for leave of the court to appeal at the first level
of review, ndd a useless stage to most appeals at a considerable burden to the
court, Flexibility of procedure so that any appeal terminates, by a decision
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on the merits, at the earliest practical stage of its consideration in the appel-
late forum is far preferable.

(b) There appear to be no acceptable penalties that can be imposed
upon appellants who willfully prosecute frivolous appeals beyond the sanc-
tion of assessment of costs, which has no impact on those proceeding in
forma pauperis.

DELAWARE LAW

The right to appeal is available to all convicted defendants, without
trial court certification or other pre-appeal screening, in all cases within the
constitutionally imposed limits on appeals. The supreme court itself examines
the appeal for frivolity only with respéct to the necessity of appointment of
counsel] for indigent defendants. Supreme Court Rule 10A (5).

COMMENT
Delaware law is in accord with the Standard.
STANDARD

25 Release pending appeal; stay of execution.

(a) When an appeal has been instituted by a convicted defendant
after a sentence of imprisonment has been imposed, the question of the
appellant’s custody pending final decision on appeal should be reviewed
and a fresh determination made by the trial court. The burden of seeking a
stay of execution and release may properly be placed on the appellant. The
decision of the trial court should be subject to review by an appellate judge or
court on the initiative of either the prosecutior. or the defense.

(b) Release should not be granted unless the court finds that there
is no substantial risk the appellant will not appear to answer the judgiment
following conclusion of the appellate proceedings and that the appellant is
not likely to commit a serious ctime, intimidate witnessess or otherwise
interfere with the administration of justice. In making this determination,
the court should take into account the nature of the crime and length of sen-
tence imposed as well as the factors relevant to pretrial release.

(c) Execution of 4 death sentence should be stayed automatically
when an appeal is instituted.

'(d) Procedural devices can safeguard against dilatory prosecution
of appeals where such problems may be found. A provision that release is
conditicned upon appellats’ perfecting their appeals promptly after natice
of appeal insures. against delay in the commencemept- of appeals. A pro-
vision for termination of the reicase after a period sufficient to permit cases
to be argued of submitted’to the appellate court in normal course guards
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against lack of diligence in preparation of briefs and records. Such limitations,
if used, should be subject to extension where circumstances justify longer
periods, ,

() In a jurisdiction with an intermediate appellate court, when
review in the highest court is sought by a defendant — appellant, the question
of his custody pending decision by the highest court may be redetermined by
the intermediate appellate court or a judge thereof. When review is sought
by -the prosecption, standards relevant to custody of defendants pending
prosecution appeal from trial court decisions should be applied. Decisions at
the intermediate court level should be subject to review by the highest court,

DELAWARE LAW

In cases other than those in which the death penalty or a santence of
life imprisonment has been imposed, a stay of execution may be granted if
the writ of certiorari is sued out within 30 days after the date of final judg-
ment and if the appellant obtains from the trial court (or, upon its refusal,
front g justice of the supreme court) a certificate that there is a reasonable
ground to believe that there is error in the record which might require a re-
versal of the judgment below, or that the record presents a question of sub-
stantive law which ought to be decided by the supreme court, and if the
appellant provides bond in the amount fixed by a justice of the supreme
court, 11 Del, C. §4502, In cases in which a sentence of death or life im-
prisonment has been imposed, the appellant may not be released from cus-
tody pending appeal. 11 Del. C,§4502,

COMMENT

Delaware law is generally in accord with applicable parts of the Stan-
dard, However, the provision requiring the providing of the bond is of ques-
tionable wisdom, and the statute should be expanded to require considera-
tion of the factors set forth in subparagraph (b) prior to granting pre-appeal
release.

PART 111, PROCESSING APPEALS

3.1 Supervision during the preparation of cases,

(n) Continuing, authoritative supervision of criminal cases on appeal,
from docketing through hearing and submission, shiould be exercised. It may
be desirable to assign each case to a single judge who, with an appropriate
aidle, is authorized to resolve the procedural questions that arise. Under such
an arrangement, the judge could delegate to the administrative aide authority
tb handle most questions, with recourse always available to the judge in
charge.
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(b) TIiustrative of matiers that can be administered by such a process
would be questions arising in the preparation and filing of the record of the
proceedings below; the appointment of counsel and, where necessary, changes
in assignment of counsel; granting of stays of execution and admission to
bail, at least until the full court can act in due course; and employing prac-
tices designed to expedite the appeals by detecting and eliminating unneces-
sary causes of delay.

COMMENT

The Committee believes that the present practice of the supreme court
in controlling its docket of criminal appeals fully complies with the objectives
of the Standard.

STANDARD

3.2 Counsel on appeal.

(a) Every appellant should have assistance of counsel at all stages
of appeal. For appellants without means to obiain adequate legal assistance,
counsel should be assigned unless the right to counsel is explicitly waived.
Assigned counsel should be compeénsated from public funds.

(b) Counsel should not seek to withdraw from a case solely because
of his determination that the appea! lacks merit.

(i Counsel should give his client his best professxonal estimate
of the quality of the case and shonld endeavor to persuade the client to
abandon a wholly frivolous appeal, or to eliminate particular contentions
that are lacking in any substance.

(i) If the client wishes to proceed, it is better for counsel
to present the case, so long as his advocacy does not involve deception or
misleading the court. After preparing and filing a brief on behalf of the client,
counsel may appropriately suggest that the case be submitted on briefs
or request permission to withdraw.

(¢) Unexplained, general requests by appellants for dismissal of their’

assigned counsel should be viewed with disfavor.

(d) In a jurisdiction with an intermediate appellate court, appellate

counsel for a defendant who has prevailed in the intermediate court should

continue to represent the client if the prosecution seeks review in the highest -
court unless new counsel is substituted or unless the highest court permits
counsel to withdraw in the interests of justice or for other sufficient cause. -
Similarly, in any jurisdiction, appellate counsel should continue to repre- “,

<
i
A

sent his client if the prosecution seeks review in the Supreme Court of the
United States.
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DELAWARE LAW

Counsel for indigent appellants is constitutionally required ‘at the first
level of appellate review, if such review is available as of right. Douglas v.
California, 372 U.S. 353 (1963). The Supreme Court Rules provide for
appointment of counsel for indigent appellants at State expense. Supreme
Court Rule 10A (3). However, this rule does “not apply to any ¢ase in which
the record on appeal satisfactorily shows that the appeal on its face is without
any basis in fact or in law, or is on its face frivolous.” Supreme Court Rule
10A (5). Delaware practice accords with subparagraphs (b) and (c).

COMMENT
Delaware law is in accord with the Standard.
STANDARD

3.3 The record on appeal.

(a) Continuing efforts should be exerted to improve techniques
for the preparation of records for appeals. Methods should be adopted
that will minimize the cost of preparation in terms of money and time,
The traditional vequirement of the printed record should be abandoned com-
pletely, Developiitg technology should be watched; and, as promising new
processes are perfected, they should be accepted as soon as they provide
more rapid and 2fficient preparation of records.

(b) For defendants appealing in forma pauperis, transcripts of the
testimony and other elements of the record should be supplied at public
expense.

DELAWARE LAW

In an appeal from a conviction by an indigent defendant (if indigency
is evidenced by appointment of counsel by the superior court at trial or by
the filing of a pauper’s oath in the supreme court), under Rule 10A (1)
the appellant is entitled to a free copy of the transcript of the evidence at
trial if it appears that the ground of his appeal will necessitate a review of
the evidence, The request for a free transcript is made initially to the trial
court, whose ruling is revigwable by a justice of the suprenie court. Supreme
Court Rule 10A (2).

COMMENT

Delaware law i in accord with the Standard.
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STANDARD

3.4 Expediting handling of appeals.

An appellate court should develop and employ techniques for ex-
pediting the handling of appeals. In addition to continuing evaluation of time
schedules for various stages of the appeal, the court should seek to minimize
the process for each appeal.

COMMENT

The Committee believes that the supreme court is acting in accordance
with the Standard in the handling of its criminal appellate docket.
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CHAPTER 14

POST-CONVICTION REMEDIES
PART |. GENERAL PRINCIPLES

1.1 Unitary post-conviction remedy.

There should be one comprehensive remedy for post-conviction review
(i) of the validity of judgments of conviction or (ii) of the legality of custody
or supervision based upon a judgment of conviction. The unitary remedy
should encompass all claims whether factual or legal in nature and should
take primacy over any existing procedure or process for determination of
such claims, ‘

DELAWARE LAW

Superior Court Criminal Rule 35(a) provides as follows:

Any person who has been sentenced by the Court may apply
by motion for post conviction relief for any meritorious claim chal-
lenging the judgment of conviction including claims: (i) That the
conviction was obtained or sentence imposed in violation of the Con-
stitution and laws of this State or the United States; (ii) that the Court
imposing the sentence was without jurisdiction to do so; or (iii) that the
sentence imposed exceeded the maximum authorized by law, or is
otherwise not in accordance with the sentence authorized by law.
An application may be filed at any time, provided, however, that
post conviction relief shall not be available so long as there is a possi-
bility of taking a timely appeal from the judgment of conviction.
Unless the motion and the files and records of the case show to the
satisfaction of the Court that the applicant is not entitled to relief,
the Court shall cause notice thereof to be served on the Attorney
General, grant a prompt hearing thereon, determine the issues and make
findings of fact and conclusions of law with respect thereto, If the
Court finds the applicant is entitled to relief, the Court may set aside
the judgment, release the applicant from custody, resentence the
applicant, grant the applicant a new trial, or otherwise correct the judg-
ment of conviction as may appear appropriate. The court need not
entertain a second motion or successive motions for similar relief on
behalf of the same applicant.

Delaware courts have held that, after the time for appeal has expired,
the appropriate remedy for prejudicial trial error is under Rule 35, not by
a writ of habeas corpus. Only where the judgment is not legal on its face,
or where extraordinary circumstances are involved may a prisoner directly

b e e

resort to-habeas—corpus. GOIlA V. STAIE,; Del, SUpLs,; 199 A: 24 137 (1957);
Curran v. Wooley, Del. Supr., 104 A. 2d 771 (1954). Rule 35 also has been
held the proper means to raise mattess, dehors the record. Williams v. State,
Del. Supr., 205 A. 2d 9 (1963). ‘
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COMMENT

Present Delaware law closely approximates the Standard, but the
Standard would permit more comprehensive relief with respect to the cus-
tody and supervision of a convicted person, The Standard suggests that there
should be one comprehensive post-coviction remedy for the review both of
flie valldity of the conviction (presumably limited to a review of matters
tehors the record which cannot be reviewed on appeal) and of the legality
of eustody or supervision based upon a judgment of conviction. This would
permit a challenge to the conditions of parole, probation or incarceration.
This would permit an inquiry into matters which cannot now be raised under
Rule 35(a) which focuses in this area solely on whether a sentence is author-
ized by law,

STANDARD

1.2  Charactorization of the proceading.

The charncteristics of the post-conviction remedy should not be gov-
erned by whether it is denominated a civil or criminal proceeding, It partakes
of some attributes of edch, The procedures should be appropriate to the
objectives of the remedy, While the post-conviction proceeding will neces-
sarily be sepavate from the original prosecution proceeding for many pur-
poses, the post-conviction stage is, in a sense, an extension of the origi-
nal proceeding and should be related to it insofar as feasible.

DELAWARE LAW

See Superior Court Criminal Rule 35(n) set forth in full under Standard
1.1, The Rule itself prescribes certain rudiments of the applicable procedure,
Though Delaware law does not specifically denominate the proceeding it
is part of the criminal rules of the superior court and it has been held that
the ¢ivil rules of discovery are not applicable under Rule 35 as they are in
habeas corpus. Curran v, Woolley, Del. Supr., 104 A.2d 771 (1954).

COMMENT
Detaware is in pecord with the Standard,
STANDARD

1.3  Parties; legal represantatives of the respondent.

(1) The appropriate moving party in a post-conviction proceeding is
the person seeking relief, proceeding in his own name. The appropriate res-

poudent is the entity in whose name the original prosecution was brought,




&.8., State, Paople, Commonwealth, or the United States of America.

(b) The legal officer with primary responsibility for responding to
applications for post-conviction relie” should be the attorney general, or other
designated legal officer with stofé-wide jurisdiction, with power to assign
cases to the local prosecutors when the attorney general deems it in the in-
terest of the state to do so.

COMMENT

The Delaware practice is in accord with the Standard. Though not
specifically required by Superior Court Criminal Rule 35, actions there-
under have been prosecuted in the names of the defendant and the State.

STANDARD

1.4 Jurisdiction and venue.

(@) Original jurisdiction to entertain applications for post-convic-
tion relief can be vested either in those local trial courts authorized to try
criminal cases or in a single court of state-wide jurisdiction, such as an appel-
late court. Although choice of a single state-wide court has several theoretical
and practical advantages, it would not be inappropriate to continue the pre-
vailing practice of using local courts as the courts of original jurisdiction.

(b) The most desirable venue for a post-conviction proceeding is
in the court in which the applicant’s challenged conviction and sentence were
rendered. Such a choice fosters administrative convenience and equitable
distribution of the burden of litigation. To ghard against prejudice because
of the site of the forum, procedure for change of venue should be provided
and liberally administered.

(c) Where jurisdiction is vested in the trial courts and venue is de-
termined as in (b) above, neither a general rule favoring nor one dlsfavonng
submission of post-conviction applications to the same trial judge who origi-
nakix_nresided is clearly preferable. If the practice of ordinary assignment
to the same judge is adopted it should be tempered to permit the judge
freely to recuse himself in a particular case, whether or not formally dis-
qualified by bias or by being potentially a witness who may testify, whenever
he finds it better to have a different judge preside in the case.

DELAWARE LAW

Superior Court Criminal Rule 35 is applicable to the superior court, but
has been held by analogy to apply to inferior courts as well. Jones v. Ander-
son, Del. Supr., 183 A. 2d 177 (1962). There is no statute or rule relating
to change of venue for post-conviction motions. Superior Court Cnmmal

Rule 21 is limited to obfaining a “fair and 1mpartml trial.”
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COMMENT

Delaware law complies with parsgraph (a) of the Standard, but not,
at Jeast in written form, with paragraphs (b) and (c). The Committee believes
that 4 rule should be adopted fo conform with paragraphs (b) and (c) to pre-
vant an unfair burden of cases from arising in New Castle County because
of the location of the State prison in that county,

PART Il. SCOPE OF REMEDY

2.1 Grounds for refief.

A post-conviction remedy ought to be sufficiently broad to provide
relief

(2) for meritorious claims challenging judgments of conviction, in-
cluding claims:

: (i) that the conviction was obtained or sentence imposed in
violation of the Constitution of the United States or the constitution or laws
of the state in which the judgment was rendered;

ii) that the applicant was convicted under a statute that is
in violation of the Constitution of the United States or the constitution of
the state in which judgment was rendered, or that the conduct for which the
applicant was prosecuted js constitutionally protected,

(i) that the court rendering judgment was without jurisdiction
vver the person of the applicant or the subject matter;

(iv) that the sentence imposed exceeded the maximum author-
ized by law, or is otherwise not in accordance with the sentence authorized
by lnw;

¢ (v) that there exists evidence of material facts, not thereto-
fore presented and heard, which require vacation of the conviction or sentence
in the interest of justice;

(vi) that there has been a significant change in law, whether
substantive or procedural, applied in the process leading to applicant’s con-
viction or sentence, where sufficient reasons exist to allow retroactive appli-
cation of the changed legal standard;

(vii) om grounds otherwise properly the basis for collateral at-
tack upon a eriminal judgment;

{b) Tor meritorious claims challenging the legality of custody or re-
straint based upon o judgment of conviction, including claims that a sentence
has been fully served. or that there has been unlawful revocation of parole
or probation or conditional release,

DELAWARE LAW

Delaware™s post-conviction remedy is contained in Superior Court
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Criminal Rule 35 which is set forth in full under Standard 1.1. In térms,
it covers the matters dealt with in subparagraphs (a)(i) through (a)(iv), but
the courts have tended to expand the coverage of the remedy to include all
matters which might at common law have been raised under the writs of
habeas corpus and coram nobis. Rule 35 is thus probably available to cover
most of the matters dealt with in subparagraphs (a)(v) through (a)(vii). See
Curran v. State, Del. Supr., 122 A, 2d 126 (1956); Curran v. Wolley, Del.

Supr., 104 A. 2d 771 (1954). On the other hand, Rule 35 does not cover

most of the matters dealt with in paragraph (b). Where the relief sought is
release from custody because a sentence is alleged to have expired, habeds
corpus is the proper remedy. Frye v. State, Del. Supr., 236 A. 2d 424 (1967).

COMMENT

The Committee suggests that the present Rule 35 should be redrafted
and expanded to include in one uniform procedure all of the matters dis-
cussed in the Standard.

STANDARD

2.2 Prematurity of application for post-conviction relief; postponed appeals,

(a) Post-conviction relief should not be available so long as there is a
possibility of taking a timely appeal from the judgment of conviction and
sentence.

(b) The over-all procedural system should be sufficiently flexible
on the timeliness of appeals from judgment of conviction and sentence to
permit postponed or nunc pro tunc appeals where reason for such exiis. If
an application for leave to take a postponed appeal is ‘denied because it
raises issues outside the record, or if for any other reason it appears more
appropriate to consider the claims in a post-conviction proceeding, the
system should provide for the expeditious transfer of the case to such a
proceeding.

DELAWARE LAW

Superior Court Criminal Rule 35 is not a substitute for appeal; it may
be employed only after all rights of appeal have been exhuasted or have ex-
pired. Priest v. State, Del. Supr., 227 A. 2d 576 (1967). Superior Court
Criminal Rule 45(b) permits the court to enlarge the time within which an
act must be done, but denies such power in the case of appeals and motions
under Rule 35. The supreme court has, however, frequently treated a defec-
tive habeas corpus petition as a motion under Rule 35. See Rocker V, State
Del. Supr., 240 A, 2d 141 (1968). .
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COMMENT

Delaware practiceis in accord with the Standard, The Committee favors
tovision of Rule 35 tp Zdclude language making the present practice part of
the Rule,

STANDARD

2.3  Custody requirement.

Except for a ¢laim under section 2,1(b) which does not affect the valid-
ity of & criminal judgment, the availability of post-conviction relief should
not be dependent upon the applicant's attacking a sentence of imprison-
ment then being served or other present restraint, The right to seek relief
from an invalid conviction and sentence ought to exist:

(i) even though the applicant has not yet commenced service
of the challenged sentenee;

(i) coven though the applicant has completely served the
chinllenged sentence;

(iil) even though the challenged sentence did not commit the
applicant to prison, but was rather a fine, probation, or suspended sentence.

DELAWARE LAW

Superior Court Crimingl Rule 35(a) does not require that the defen-
dant be in eustody, It has been employed even prior to sentencing. See
Racker v, State, Del. Supr., 240 A, 2d 141 (1968). The Rule is silent as to
whether a motion thercunder may be made after the sentence has been fully
served, and no ease on this point has been found.

COMMENT

Delaware law is partially in agcord with the Standard. The Committee
is conesrned about possible abuse f subsection (i), and would favor a re-
visfon thereofl to prevent use of thiy device solely to delay the start of the
Senience.

STANDARD

24  Statute of Himitations; abuse of process; stala claims,

{a) It is unsownd to fix & specific time period as a statute of limita-
tlons to bar post-conviction review of criminal convictions, The circumstances
that will oceasion applications for post-conviction relief are too many and
varied to permit of one useful limitations peviod.
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() 1t should be considered an abuse of process for a person with
a tenable or meritorious claim for post-conviction relief deliberately and
knowingly to withhold presentation of that claim until an event occurs which
he believes prevents successful re-prosecution or cotrection of the vitiating
error. An applicant who has committed such abuse of process may be denied
relief on his claim. Courts should not be required to deny relief in all such
cases. Abuse of process ought to be an affirmative defense to be specifically
pleaded and proved by the state.

(¢) A state has a legitimate interest in avoiding litigation of stale
claims. Where an applicant has completed service of a challenged sentence
and, belatedly, seeks post-convinction relief, he can be charged with the
responsibility of showing present need for such relief. A sufficient showing
of present need is made, for example, where:

(i)  an applicant is facing prosecution, or has been convicted,
under a multiple offender law and the challenged conviction or sentence may
be, or has been, a factox ‘in sentencing for the current offense;

(ii)- an applicant is or may be disadvantaged in seeking parole
under a later sentence; or ,

(iii) an applicant is under a civil disability resulting from the
challenged conviction and preventing him from a desired and otherwise
feasible action or activity.

COMMENT

In conformity with the Standard, Delaware law sels no time limitation
on the availability of a Superior Court Criminal Rule 35 motion. It does
not, however, enunciate any principle disfavoring stale claims. The Com-
mittee believes that Rule 35 should be amended to include specific provisions
against stale claims.

PART tIl. THE APPLICATION: PREPARATION, FILING, AND SERVICE

3.1 Preparation of applications for relief; resources available to applicants,

(a)  Every postconviction relief system must take into account the
necessary premise that the initial legal step, preparation and filing »f an
application, probably will be performed by laymen in prison without assis-
tance of counse] and without access to more than limited legal materials.

(b) The minimum conditions desirable in prison would include:

(i)  availability of stationery and supplies;

(ii) the right to purchase and retain legal reference materials
in reasonable amounts;

(iii) reasonable access to any legal reference materials-in the
prison library; and
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(iv) free and uninhibited access to the courts and to private
counsel,

(¢)  In addition, it is desirable for a state to arrange for, or to permit,
in-prison guidance or counselling of prisoners on the validity or invalidity
of claims for post-conviction relief. The following steps may be appropriately
congideted:

(i)  regular visits by lawyers or law students to the prison to dis-
cuss cases or problems with prisoners on an individual basis, arranged by an
independent agency such as 4 local bar association or defender association
oy law school;

(ii) . establishment and supervision of an adequate collection of
legal reference materials related to criminal law and procedure in the prison
library {o permit the prisoners’ own research to be as accurate and complete
as possible;

(iit) distribution of specially prepared pamphlets or brochures
to prisoners, prepared by reliable and independent agencies, outlining the
sg"Te of post-conviction relief in language and form understandable to the
p7 - {on population,

o (d)  Optimally, a state could establish a regular agency to be charged
with the respongibility of providing legal advice and representation to its
prisoners, A state with a public defender system could make this task an
added function of that office, or a special agency could be created for this
puipose. In no event should this function be administratively related to the
custodind personnel.

COMMENT

There is no comparable provision in the Delaware statutes or Superior
Court Criminal Rules. Many of the matters covered by the Standard are deait
with in an inmate reference manual, promulgated in 1972, and available to
all Delaware prisoners. The Committee does not favor adoption of subsection
{e)(i), believing that the suggested visits would likely result in ethical prob-
lems and would only stir up frivolous applications. The Committee believes
that sulficient legal assistance is available without such visits.

STANDARD

3,2 Standardized application forms,

The preparation and use of a standarized application form wusing
language and concepis understandable to laymen can aid considerably in
improving the quality of applications filed pro se by prisoners. The cost
iy slight compared to the gain in coherence and intelligibility of applications.
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COMMENT

There is no comparable provision in the Delaware statutes or Superior
Court Criminal Rules. The Committee recommends adoption of the Standard.

STANDARD

3.3 Applications with false allegations; verification requirement.

(a) There should be a requirement of verification of pro se applica-
tions for post-coriviction relief, subject to the law of perjury or false swearing
for knowing falsehoods.

{b) Prisoners should have ready access to a notary public or other
officer authorized to administer oaths.

COMMENT

There is no comparable provision of present Delaware law. However
11 Del. C. §1233 provides class A misdemeanor penalties for a person who
“makes a false {written] statement which he knows to be false or does not
believe to be true in a written instrument bearing a notice, authorized by law,
to the effect that false statements therein are punishable.” This section could
provide an appropriate vehicle for verification of applications for post-convic-
tion relief and would not requite the presence of a notary. Alternatively,
the perjury provision of 11 Del. C, §1222(1) could be made applicable by
a requirement that the application be “under oath.” Ready access to a notary
public is available at Delaware correctional institutions.

STANDARD

3.4 Supporting affidavits; sources of evidence to prave claims.

It is not reasonable to require a prisoner to submit with his application
affidavits of third parties in support of his claim for post-conviction relief,
as a condition for consideration of the application, Nor can ihe applicant
be fairly expected, at this stage, to outline how he intends to prove all the
factual allegations material of his claim, Exploration of the existence of
evidentiary bases for allegations, sufficient on their face, may be appro-
priately 4 matter for inquiry at a later stage, rather than as a test of pleading
sufficiency.

DELAWARE LAW

Superior Court Criminal Rule 47(a) provides as follows:
An application to the Court for an order shall be by motion. A motion
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it

other than one made during a trial or hearing shall be in writing unless the
Court permits it to be made orally. It shall state the grounds upon which
it 1s made and shatl set forth the relief or order sought. It may be supported
by affidavit,

COMMENT

Delaware law is in substantial compliance. Rule 47 states that an affi-
davit may be presented but is not required. Flowever, one case has.suggested
the superior court adopt a rule dealing specifically with applications of this
sort and that consideration might be given to a requirement that such appli-
catlon must be supported by affidavits in order to supply the superior court
on review with knowledge of the ground of the application. Jones v.
Anderson, Del, Supr,, 183 A. 2d 177 (1962). However, other cases uniformly
hold an application may be dismissed without a hearing where on the records
and files of the case there is no showing of entitlement to relief as deterrnined
within the diseretion of the court. Shy v. State, Del. Supr. 246 A. 2d 926
{1968). A defendant merely has to show there is a possible ground for relief
on the basis of records and files in order to be granted a hearing. Cannon v,
State, Del, Supr., 196 A. 2d 399 (1963), reversed a trial judge’s ruling which
fad denicd a Rule 35(a) motion on the basis that a presentence investigation
and report available to the judge, were sufficient to grant said motion.

STANDARD

3.5 Filing fees.

(a) Because the overwhelming number of applicants for post-con-
viction relief are indigent, it is probably unwise to require a filing fee for
applications. The cost of administration entailed in 2 procedurs for waiver
of fees will likely exceed the reversies from fees paid, ,

(b) If a filing fee is required, there should be a routine procedure for
waiver of the requirement. Standardized forms for applications should in-
clude the requisite averments necessary to proceed without payment of fees.

COMMENT

No filing fee is required for an application for post-conviction relief
if Delaware, Thus Delaware law complies with the Standard.

PART IV. PROCESSING APPLICATIONS

4.1 Jutllcial responsibility for disposition; masters.
{ny Al dispositions should be made by appropriate judicial officers,
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who bear and acknowledge responsibility for the judgments. The utilization
of masters for preliminary inquiries may be appropriate and should be ex-
plicitly authorized. Applications should not be disposed of by administrative
or non-judicial personnel, whether by refusal to docket or otherwise.

{b) Final disposition of applications should be made at the earliest
stage consistent with the purpose of deciding claims on their underlying
merits rather than on formal or technical grounds.

DELAWARE LAW

Superior Court Criminal Rule 35(a) provides for a prompt hearing by
the court of applications for post-conviction relief, but only if preliminary
study by the court does not satisfy it that the applicant is not entitled to
relief. There is no provision for utilization of masters.

COMMENT

There does not appear to be an immediate need for the appointment of
masters to screen applications for post-conviction relief in Delaware. Masters
may be needed if post-conviction relief is expanded. With respect to the pro-
vision for prompt hearing, Delaware law complies with the Standard.

STANDARD

4.2 Preliminary judicial screening of applications.

(@) Because of the limited pleading capabilities of lay applicants,
it is not expedient for courts to undertake to evaluate applications filed
pro se by such persons, A routine practice of ruling on such applications for
sufficiency of pleadings should be avoided. The court will be better able to
undexstand the nature of the gnevance asserted and to determine the proper
mode of proceeding after a responsive pleading has been filed and the per-
tinent record has been broughf into focus. It is preferable, therefore, that the
courts make it clear that res;ponswe pleadmgs are expected as of course,

(b) If any preliminary judicial screening of pro se applications is
undertaken prior to receipt of responsive pleadings, orders of final dismjssal
should be confined to cases of unmistakably frivolous allegations.

DELAWARE LAW
Supetior Court Criminal Rule 35(a) specifically provides for prelimin-
ary review by the court of the “files and records of the case” and requires

a hearing and notice to the Attorney General only if the application sur-
vives such initial review.
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COMMENT

Delaware law is not in compliance with the Staridard. However, it
should be noted that printed decisions on Rule 35(a) motions reveal that
the courts have followed a practice of careful and judicious review. The
Committee favors retention of the present screening practice,

STANDARD

4.3 Responsive pleading; calendar priority; hail; stays of execution; dis-
missal on the pleadings.

(1) A responsive pleading should be required, by a rule to show cause
or otherwise, 1io more than 30 days after an application has been filed. The
response should fully and fairly meet the allegations of the application.
Wherse the record of prior proceedings would aid the court in understanding
the nature of the contentions, counsel for the respondent should undertake
1o supply the relevant portions, to the extent that they are not appended
to the application,

(b) In addition to making effective the requirement of prompt res-
ponse by the state, if the applicants are held under sentence of death or
imprisonment, or if there is other reason for expedition, courts should accord
calendar priority to the determination of applications for post-conviction
velief.

(¢) Courts should have the power to order executions stayed or to
release applicants on recognizance or with sufficient sureties in appropriate
cases, pending final disposition of applications for post-conviction relief.

{d) In light of the application and response, the court must deter-
mine whether to order further proceedings, including appointment of counsel
for a pro se applicant, if not made previously, or to look toward termination
of the matter. If the latter course is taken, the court should indicate its inten-
tion to dismiss the application with a brief statement of the reasons, and
permit the applicant a reasonable opportunity to reply before final disposi-
tion,

(¢) Disposition on the pleadings and record of priot proceedings
withaut appointment of counsel for the unrepresented applicant is not proper
if it requires resolution of a non-frivolous question of law. Disposition at this
stage is always improper whenever there exists a material issue of fact.

DELAWARE LAW

Superior Court Criminal Rule 35(a) does not in terms provide for a
responsive pleading to motions for post-conviction relief filed in superior
court, Supreme Court Rule 40 (relating to correction of illegal sentences
imposed by courts ul' inferior jurisdietion) provides that the Attorney General



“may” file answering affidavits after receiving the petitioner’s affidavits.
Calendar priority is not provided for applications for post-conviction relief,
other than the general preference for criminal matters set forth in Supérior
Court Criminal Rule 50(a). There is no rule expressly permitting stay of
execution or release pending the outcome of a Rule 35(a) or Supreme Court
Rule 40 application. The presence of the defendant or his counsel is not
seemingly required by Superior Court Criminal Rule 43" “a Rule 35(a)
motion. See Shy v. State, Del. Supr., 246 A. 2d 926 (1$uoy. As has been
previously stated, Rule 35(a) contemplates that Rule 35(a) applications
which app