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INTRODUCTION 

This volume constitutes the report of the Supreme Court Advisory 
Committee on the ABA Standards for Criminal Justice appointed by the 
late Chief Justice Daniel F. Wolcott in March, 1973, under the chairman­
ship of H. Albert Young, Esquire, of Wilmington, Delaware. 

Following the death of Chief Justice Wolcott, the Committee has 
received ongoing inspiration and guidance from Chief Justice Daniel L. 
Herrmann. 

The Committee members are Delaware lawyers and judges who brought 
to bear to this undertaking their collective years of expetience, their profes­
sional competency, and expertise as either defens~ counsel, prosecutors, or 
judges, withour compensation. 

The members of the Committee are: 

H. Albert Young, Chairman 
John M. Bader, Esquire 
Sidney Balick,Esquire 
Victor F. Battaglia, Esquire 
Michael N. Castle, Esquire 
Honorable Arthur F. DiSabatino 
Honorable Carl Goldstein 
Honorable William C. Gordon 
Jerome O. Herlihy, Esquire 
David M. Lukoff, Esquire 
Richard Allen Paul, Esquire 
William Poole, Esquire 
J. P. James, Esquire 
Nicholas H. Rodriguez, Esquire 
Bruce M. Stargatt, Esquire 
Honorable Claud L. Tease 
Robert W. Tunnell, Esquire 
E. Norman Veasey, Esquire 
llonorable Joseph T. Walsh 

The Committee was ably assisted by its Reporter, Frank B. Baldwin, 
III, Esquire, of Philadelphia, who had previously served Delaware as a Re­
porter to the Governor's Committee for Revision of the Criminal Law and 
by student legal research assistants from the Un;versity of Pennsylvania 
Law School and the Villanova University School of Law. 

The need for reform in the field of criminal law caused the American 
Bar Association to accept the challenge of preparing criminal justice stand­
ards relating to the proper method of handling a criminal case. The Stalld~ 
ards were prepared for use in fifty states and in the Federal courts. The 
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objectives of the Standards are to promote effective law enforcement, to in­
sure adequate protection of the public and to safequard and amplify the con­
stitutional rights of those accused of the commission of crimes. 

Eighteen Standards have been prepared which provide guidance at each 
stage of a criminal proceeding. The Standards cover the spectrum from the 
police function to post-conviction remedies. They were prepared and su­
pervised by many of this country's leading professors, lawyers and judges. 
Chief Judge Edward Lumbard of the Second Circuit accepted the respon­
sibility of overseeing the entire project which was later assumed by Judge 
Warren E. Burger and, thereafter, by Judge William Jameson, former Presi­
dent of the American Bar Association and Senior Judge for the United 
States District Court of Montana. 

The outstanding leadership and dedication of Justice Tom C:,kk for 
the nationwide implementation of the Standards has been an inspiration for 
all whQ have undertaken this monumental task in the several states. 

Since their promulgation, the Standards have been widely cited in the 
opinions of trial and appellate courts throughout the United States, including 
Delaware. Shepard's Citations, Inc. plans to provide citaf'i>r service for the 
Standards and West Publishing Company has integrated the Standards into 
its key number classification. 

The Standards set forth principles and guidelines, not a ready-made 
superstructure to be imposed upon existing criminal practice. Implementa­
tion of acceptable Standards in Delaware will undoubtedly require amend­
ment and revision of our Constitution, statutes, rules of court and practices. 
The first step toward implementation is to compare the principles and guide­
lines set fO .. ;l~ in the Standards with the provisions of the existing Delaware 
Constitutioi,., dr;tutes, rules of court and practices. 

The Committee's principal purpose was the compilation and publica­
tion of these comparative analyse~ which point out where the existing Dela­
ware Constitution, statutes, rules of court and practices are in accord with 
each of the Standards and where they deviate. 

Each Standard approved by the American Bar Association is set forth 
in bold face type herein, followed by a comparative analysis of the Standard 
with the present Delaware constitution, laws, court rules and practices. In 
some instances, the Committee has also included a commentary. 

As the Committee progressed in its deliberations, a secondary purpose 
emerged. In some instances where the Delaware Constitution, statutes, rules 
of court and practices have been determined not to be in accord with the 
Standards, recommendations have been made to take further steps to make 
Delaware conform with the Standard or, in other cases, to specifically reject 
the Standard. Such recommendations should be viewed as highly tentative 
and not expressing the personal view of many members of the Committee. 



The Committee recognizes that considerable further study must be given to 
the question of revising the current Constitution, statutes, rules of court 
and practices and that such study must consider, among other things, the 
revised Federal Rules of Criminal Procedure and the newly adopted Uniform 
Rules of Criminal Procedure. Undoubtedly, in many cases further study will 
result in rejection of the Committee's tentative recommendations and in 
other instances, will underscore the Committee's position. 

The comparative analyses and commentary were prepared in the first 
instances by Mr. Baldwin, subsequently revised after consultation with an 
individual committee member assigned to the partklliar Standard, reviewed 
by a subcommittee at a working session, again revised and submitted to the 
entire Committee sitting in a plenary session and, again, relised to incor­
,orate suggestions by Committee members. Each comparative analysis and 
commentary in this report has been submitted to and approved by a majority 
of the Committee members; they do not reflect the opinion of each member 
of the Committee but rather a consensus of the whole. 

At a minimum, this report will be a handbook for practitioners of the 
criminal law , both among the bench and among the bar. It is hoped that this 
report will stimulate the interest of these persons with ongoing responsi­
bility for the application of the Standards in improving the effectiveness, 
efficiency and fairness of the administration of criminal justice. 

It is hoped that the Standards and this report embody tbe best thought 
of those prosecutolLS, defense counsel, and judges who have devoted their 
labor of this task. But it hardly needs to be stated that the Standards must 
receive continuing scrutiny and elaboration. In the last analysis, the Standards 
will stand or falI on their clarity, consistency and appeal to the good sense 
of those who must implement them. They should be considered and applied 
with the awarfmess that they are a distillation of the hard experience of a 
'host of seasoned practitioners, rather that abstract philosophiqal speculation. 

In a legal sense tomorrow's law in the field of criminal law should be 
hinged to the Standards. Much more needs to be done but the Committee 
believes this report is a helpful first step. 

The funds required for the preparation and publication of this report 
were furnished, as for other States, by the Law Enforcement Assistance 
Administration and the American Bar Association. Appreciation is hereby 
expressed for that financial assistance. 

I want to thank each member of the Committee, and my Associate, 
Ricahrd A. Levine, who entertained divergent views and who were not alLof 
the same mind, for their patience and understanding and their time-consum­
ing effort in helping to bring to fruition this important task. 

H. ALBERT YOUNG, 
Chairman 
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PART I - INVESTIGATIONS AND 
PROCEEDINGS BEFORE TRIAL 

CHAPTER 1 

ELECTRONIC SURVEILLANCE 

PART I. GENERAL PRINCIPLES 

1.1 Objectives; prohibition; exception. 

(a) Objectives; privacy, justice. The objectives of standards relating 
to the use of electronic surveillance techniques should be the maintenance of 
privacy and the promotion of justice. 

(b) Prohibition; public; private. Except as otherwise expressly per­
mitted, the use of electronic surveillance techniques for the overhearing or 
recording of wire or oral communications uttered in private without the 
consent of one of the parties should be expressly prohibited. Subject to 
limitations of constitutional power and considerations of federal-state 
comity, the prohibition should be enforced with appropriate criminal, civil, 
and evidentiary sanctions. 

(c) Exception; pUblic. Subject to strict statutory limitations con­
forming to constitutional requirements, the Attorney General of the United 
States, or the principal prosecuting attorney of a state or local govermnent, 
or law enforcement attorneys or officers acting under his direction should be 
permitted to use electronic surveillance techniques for the overhearing or 
recording of wire or oral communications uttered in private without the 
consent of a party only in investigations of the kinds of criminal activity 
referred to in sections 3.1 and 5.5 of these standards. The limitations should 
be enforced through appropriate administrative and judicial processes. 

COMMENT 

Violations of privacy, including electronic surveiUance, are prohibited 
by 11 Del. C. § 1335, but this prohibition does not extend to peace officers 
Who conduct ekctronic surveillance in accordance with § 1336 (relating to 
judicially supervised surveillance). Delaware law is thus in accord with the 
Standard. 

PART II. SANCTIONS 

2.1 Criminal sanctions. 

(a) Penalty. Except as otherwise permitted under these standards, 
conduct as specified hi this section relating to the use of a mechanical, 
electronic or any other deVice for overhearing or recording of wire or oral 
communications uttered in private without the consent of a party should 
be made criminal or regulated. 

(b) Scope; overhearing; recording; use; disclosure; devices. The 
legislation should include: 
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(i) prohibition of the intentional overhearing or recording of such 
communications by means of such a device; 

(ii) pl'ohibition of the intentional use or disclosure of sucb communi­
cations so overheard or recorded or evidence derived therefrom; 

(iii) prohibition of the intentional unauthorized use or disclosure of 
such communications otherwise lawfully so overheard or recorded or evi­
dence derived therefrom; 

--(iv) regulation, backed by criminal sanctions, of the possession, sale, 
distribution, advertisement or manufacture of a device the design or dis­
guise of whiCh makes it primarily useful for the surreptitious overhearing or 
recording of such communications; 

(v) prohibition of the intentional promotion, whether by adver­
tising or otherwise, of any device for unlawful use in overhearing or recording 
such communications; and 

(vi) a provision for the confiscation of any overhearing or recording 
device possesed, used, sold, distributed or manufactured in violation of the 
prohibition or regulation. 

(c) Enforcement; immunity. The prohibition, where necessary, 
should carry with it provision for the granting of immunity from prosecu-
tiom in the investigation of violations of it. ' . 

DELAWARE LAW 

11 Del. C. §1136(b) prohibits the willful interception of wire or oral 
communications. It also penalizes disclosure or use of the contents of any 
wire or oral communication by a person who is aware tt.at such information 
was obtained through unlawful interception. This offense is a felony. Felony 
penalties are also provided in 11 Del. C. § 1336(d) for possession, sale distri­
bution, manufacture, assembly or advertising of a device primarily useful for 
surreptitious interception of wire or oral communications, and § 1336(f) 
provides for the seizure as a nuisance of any such device. On the other hand, 
telephone conversations overheard by the police while answering a telephone 
located in a suspected gambling establishment are admissible as evidence. 
11 Del. C. § 1336(b). There is no specific provision granting immunity from 
prosecution for acts done in the course of investigating violations of the 
wiretapping statute, but a general immunity statute, 11 Del. C. §3506, is 
available in all cases. 

COMMENT 

Delaware law is in accord with the Standard. Consideration should be 
given as to whether a specific immunity provision is needed. 
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STANDARD 

2.2 Civil sanctions. 

(a) Cause of action. Except as otherwise expressly permitted, the use 
of electronic surveillance techniques for the overhearing or recording of wire 
or oral communications uU'!)red in private without the consent of a party or 
the use or disclosure of such communkati.ons or evidence derived therefrom, 
knowing or having l'eason to know that stich communication or evidence was 
so obtained, should give rise to a civil cause of action against any person or 
governmental agency who so overhears, records, or discloses or uses such 
communications or evidence derived therefrom, or procures or authorizes 
another to do so. 

(b) Defense, court order. Good faith reliance on a court order 0; 
other legislative authorization should constitute a complete defense to civil 
recovery. 

DELAWARE LAW 

11 Del. C. §1336(w) provides: 

Any person whose wire or o~lll communication is intercepted, 
disclosed or used in violation of this section shall have a civil cause of 
action against any person who intercepts, discloses or uses or procures 
any other person to intercept, disclose 01' use, such communication, 
and shall be entitled to recover from any such person: 

(1) Actual Gamages, but not less than liqUidated damages 
computed at the rate of $100 a day for each day of violation, or $1000, 
whichever is higher; 

(2) Punitive damages; and 

(3) A reasonable attorney's fee and other litigation costs 
reasonably incurred. 

A good-faith reliance on a court order authorizing the intercep­
tion shall constitute a complete defense to a civil or criminal action 
brought under this section or to administrative proceedings brought 
against a law-enforcement officer. 

COMMENT 

Delaware law is substantially in accord with the Standard. Under 
§1336(w), reliance on a court order is a complete defense to a criminal 
prosecution or civil action, while the Standard allows reliance on a court 
order to be a complete defense to a civil action only. Delaware. seems m.ore 
desirable in this area. . r. 
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STANDARD 

2.3 Evidentiary sanctions. 

(a) Suppression. Except as otherwise expressly permitted under 
these standards, no wire or oral communication uttered in private and over­
heard or recorded without the consent of a party, or evidence derived there­
from, should be received in evidence in any trial, hearing or p.toceeding in 
or before any court, grand jury, department, officer, agency, regulatory 
body or other authority. 

(b) Pre-use llotice in criminal cases. The standards set forth in ABA 
Standards relating to discovery, and procedure before trial should apply to 
disclosure by the prosecution in a criminal case of information relating to 
use of electronic surveillance techniques and to evidence derived therefrom. 

(c) Motion to suppress; time, appealability. Any party aggrieved by 
the overhearing, recording, use or disclosure of such communications or 
evidence derived therefrom so overheard, recorded, used or disclosed other­
wise than as expressly permitted should be permitted to move to suppress 
such communications or evidence derived therfrom. The motion should 
be made prior to the trial, hearing or other proceeding unless there was no 
opportunity to make the motion or the party was unaware of the grounds 
on which the motion could be made. Where such a motion is made and 
granted, prior to the attaching of jeopardy during the course of a criminal 
prosecution, the pro~ecutor, where necessary, should be afforded a right of 
appeal provided that the appeal is not taken for the purpose of delay and is 
diligently prosecuted. 

DELAWARE LAW 

11 Del. C. § 1336(t) provides: 

Any aggrieved person in any trial, hearing, or proceeding in or 
before any court or other authority of this State or political subdivision 
thereof may move to suppress the contents of any intercepted wire or 
oral communication, or evidence derived therefrom, on the grounds 
that: 

(1) The communication was unlawfully intercepted; 

(2) The order of authorization is insufficient on it~ face; 

(3) The interception was not made in conformity with the 
order of authorization. 

The motion shall be made at least 10 days before the trial, 
hearing or proceeding unless there was no opportunity to make the 
motion or the moving party was not aware of the grounds for the 
motion. The court, upon the filing of such motion by the aggrieved 

-4-

:/ 

I 

~ 
I 
I 
I 

j 

j 



I 
I. 

~ 

person, may in its discretion make available to the aggreived person or 
his counsel for inspection such portions of the intercepted communi­
cation, or evidence derived therefrom, as the court determines to be in 
the interests of justice. If the motion is granted, the contents of the 
intercepted wire or oral communication, or evidence derived therefrom, 
shall not be received in evidence in the trial, hearing or proceeding, 
and shall be treated as having been obtained in violation of this section. 

In addition to any other right to appeal, the State shall have the 
right to appeal from an order granting a motion to suppress if the 
official to whom the order authorizing the intercept was granted shall 
certify to the court that the appeal is not taken for purposes of delay. 
The appeal shall be taken within the time specified hy,the rules of 
court and shall be diligently prosecuted. 

11 Del. C. § 1336(s) provides: 

The contents of any wire or oral communication intercepted in 
accordance with the provisions of this section, or evidence derived 
therfrom, shall not be disclosed in any trial, hearing or proceeding 
before any court of this State unless not less than 10 days before the 
trial, hearing or proceeding the parties to the action have been served 
with a copy of the order and accompanying application under which 
the interception was authorized. This 10 day period may be waived 
by the judge if he finds that it was not possible to furnish the party 
with the above information 10 days before the trial, hearing or pro­
ceeding, and that the party will not be prejudiced by the failure to 
make the service. 

COMMENT 

While both the Standard and present Delaware law agree on the sup­
pression of unlawfully intercepted material, Delaware law is not in accord 
with the Standard with respect to the pretrial availability of material inter­
cepted in accordance with the statute. The Standard would make such ma­
terial available on a basis consistent with other pretrial disclosure (see Com­
parative Study on Discovery and Procedure Before Trial), whereas Delaware 
makes it available only if required in the "interests of justice" as determined 
by the court in each case, and then only in connection with a motion to 
suppress. Delaware does provide for delivery to the defense of the court 
order and the application under which the interception was authorized, but 
this does not amount to a disclosure of the contents of the intercepted com· 
munication. 

The Committee recommends amendment of Superior Court Criminal 
Rule 16 to provide for routine disclosure of intercepted materials in advance 
of trial, on the same basis as other material is subject to routine pretrial 
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disclosure. The Committee recognizes, however, that there may be occasions 
in which judicial safeguards will be required to preserve the identity of con­
fidential sources of information. 

PARTIII. NATIONAL SECURITY 

3.1 Counter intelligence; supervision. 

The use of electronic surveillance techniques by appropriate federal 
officers for the overhearing or recording of wire or oral communications to 
protect the nation from attack by or other hostile acts of a foreign power or 
to protect military or other national security information against foreign in­
telligence activities should be permitted subject to appropriate Presidential 
and Congressional standards and supervision. 

COMMENT 

Delaware law contains no provisions on the subject matter of Standard 
3.1, nor does there appear to be any need for such provisions. Such matters 
are more appropriately regulated by federal statute. 

STANDARD 

3.2 Use; disclosure. 

Such communications so overheard or recorded, ort!vidence derived 
therefrom, should be received in evidence in any federal or state trial, hearing 
or proceeding in or before any federal or state court, grand jury ,department, 
officer, agency, regulatory body or other authority where the overhearing 
or recording was reasonable. Other use or disclosure of such communciations 
or evidence derived therefrom should be limited to the use or disclosure 
necessary to achieve the purpose of the overhearing or recording or on a 
showing of good cause before a judicial officer. 

COMMENT 

Delaware law makes no specific provision for the matters covered by 
the Standard. Considera tion should be given to whether a rule of court is 
needed in this area. 

PART IV. OVERHEARING OR RECORDING WITH CONSENT 

4.1 Overhearing or recording. 

The surreptitious overhearing or recording of a wire or oral communi­
cation with the consent of, or by one of the parties to the communication 
should be permitted, unless such communication is overheard or recorded for 
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the purpose of committing a crime or other unlawful harm. 

DELAWARE LAW 

l1Del. C. § 1336(c) provides: 

It shall not be unlawful under this section for: 

(1) 

(2) A person acting under color of law to intercept a wire or 
oral communication, where such person is a party to the communica­
tion or one of the parties to the communication. has given prior consent 
to such interception unless such communciation is intercepted for the 
purpose of committing any criminal or tortious act in violation of the 
Constitution or laws of the United States or of this State or for the 
purpose of committing any other injurious act. 

11 Del. C. § 1335 also prohibits violations of privacy by elec­
tronic surveillance. 

COMMENT 

Delaware law complies with the Standard. 

STANDARD 

4.2 Authenticity. 

When law enforcement officers engage in a recording practice pennitted 
under section 4.1, they should employ devices and techniques which will 
insure that the recording will be insofar as practicable, complete, accurate 
and intelligible. Administrative procedures should be followed under the 
supervision of the principal prosecuting attorney similar to those set forth in 
sections 5.13,5.14 and 5.18. 

DELAWARE LAW 

11 Del. C. § 1336(m) (1) provides in part: 

The contents of any wire or oral communication intercepted in 
accordance with this section shall, if practicable, be recorded by tape, 
wire or other comparable method. The recording shall be done in such 
a way as will protect it from editing or other alteration. 

COMMENT 

Delaware law is substintially in accord with Standard. 
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PART V. OVERHEARING OR RECORDING WITHOUT CONSENT 

5.1 Overhearing or recording; judicial order; authorized application. 

The use of electronic sunreillance techniques by law enforcement of­
ficers for the overhearing or recording of wire or oral communications uttered 
in private without the consent of a party should be permitted upon a judicial 
order of the highest court of general trial jurisdiction based on an application 
incompliance with section 5.3 and authorized by the appropriate prosecuting 
officer, as described in section 1.3(c). 

DELAWARE LAW 

11 Del. C. § 1336(g) permits an application by the Attorney General 
"to a judge designated to receive the same for an order" approving the 
interception of a wire or oral communication. Applications of this type are 
within the jurisdiction of the superior court. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

5.2 Emergency situation. 

The use of such techniques to so overhear or record such communica­
tions without a judicial order should be permitted where the law enfor~ement 
officer, specially designated by the appropriate prosecuting officer, as des­
cribed in section 1.i(c): 

(i) is confronted with an emergency situation which requires such 
an overhearing or recording to be made within such time that it is not practic­
able to make an application and the emergency situation exi.sts with respect 
to conspiratorial activities threatening the national security interest or to 
conspiratorial activities characteristic of erganized crime; 

(ii) determines that there are grounds consistent with these stand­
ards upon which an order could be obtained authorizing such an overhearing; 
and 

(iii) makes an application setting out the facts constituting the emer­
gency for an order of approval of the overhearing to a judicial officer within 
a reasonable period of time but not more than forty-eight hours after the 
overhearing has occurred or has begun to m!cur. 

Where an application for approval is denied, all overheard or recorded 
communications should be treated as provided in 2.3(a) and an inventory 
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filed as provided in 5.15. The denial of an order of approval should be made 
appealable. 

DELAWARE LAW 

11 Del. C. §1336(1) provides: 

Whenever, upon informal application by an authorized applicant, any 
Judge of the Superior Court determines there are grounds upon which ail or­
der could be issued pursuant to this section and that an emergency situation 
exists with respect to the investigation of conspiratorial activities of orga­
nized crime, related to an offense designated in subsection (g) of this section, 
dictating authorization for immediate interception of wire or oral communi­
cation before an application for an order could with due diligence be sub­
mitted to him and acted upon, the Judge may grant written approval for 
such interception without an order, conditioned upon the ftling with him, 
within 48 hours thereafter, of an application for an order which, if granted, 
shall recite the written approval and be retroactive to the time of such written 
apprival. Such interception shall immediately terminate when the communi­
cation sought is obtained or when the application for an order is denied. In 
the event no application for an order is made, the content of any wire or 
oral communication intercepted shall be treated as having been obtained in 
violation of this section. 

In the event no application is made or an application made pursuant 
to this section is denied, the Court shall require the wire, tape or other re­
cording of the intercepted communication to be delivered to, and sealed by, 
the Court and such evidence shall be retained by the Court in accordance 
with subsection (m) and the same shall not be used or disclosed in any 
legal proceeding except in a civil action brought by an aggrieved person 
pursuant to subsection (w) or a otherwise authorized by court order. Failure 
to effect delivery of any such wire, tape or other recording shall be punish­
able as contempt by the Court directing such delivery. Evidence of written 
authorization to intercept an oral or wire communication shalf be a defense 
to any charge against the investigating or law-enforcement offi;cer for engag­
ing in unlawful interception. 

COMMENT 

The Standard is more liberal than Delaware law in permitting emer­
gency surveillance. Delaware law prohibits all such emergency surveillance 
unless it relates to organized crime, and even then, there must be prior, 
though informal,judicial approval. The Standard permits a law officer to con­
duct electronic surveillance without any prior judicial authorization at ail, 
provided an emergency situation exists and the other delineated safeguards 
are met. Delaware law provides penalties where no subsequent application is 
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made at all and the Standard is silent on this issue. 

The Committee favors retention uf present Delaware law. 

STANDARD 

5.3 Application; form; contents; additional facts. 

An application for an order authorizing or approving the use of such 
techniques for the overhearing or recording of such communications should 
be made in writing upon an oath or affirmation and contain the following 
infomlation: 

(i) the identity of the prosecuting officer authorizing the appli-
cation; 

(ii) the identity of the law enforcement officer making the appli­
cation; 

(iii) The identity of the person, if known, whose communications 
are to be or were overheard or recorded; 

(iY)J specification of the particular offense which is or was under 
investigation; 

(v) a particular description of the type of communications sought 
to be or which were overheard or recorded; 

(vi) a particular description and the location of the facilities, if any, 
over which or the place where the communications are to be or were over­
heard or recorded; 

(vii) the expected or actual period of time of the overhearing or re­
cording, and if the nature of the investigation is such that the authorization 
should not automatically terminate when the described type of communi­
cation has been first obtained, a particular dt~scription of facts establishing 
probable cause to beUeve that additional communications of the same type 
will occur thereafter; 

(viii) a complete statement of the facts relied upon by the applicant 
warranting the issuance of an order ot' authorization or approval; and 

(ix) a recitation of all facts concern1ng previous applications or 
overhearing or recording, known to the individuals authorizing and making 
the application, made in reference to the person whose communications 
are to be or were overheard or recorded and the facilities over which or 
the place where such communications are to be or were so overheard or 
recorded, including, where the application is for the extension of an order, 
a statement setting forth the results thus far obtained from the overhearing 
or recording or a reasonable explanation of the failure to obtain such results. 

The judicial officer to whom the application is submitted should be 

-10-



;l 

permitted to require the applicant to furnish additional facts under oath or 
affirmation, which should be duly recorded. 

DELAWARE LAW 

11 Del. C. §1336(h) provides: 

Each application for an order authorizing or approving the 
interception of a wire or oral communication shall be made in writing 
upon oath or affirmation and shall state: 

(1) The authority of the applicant to make such application; 

(2) The identity of the investigative or law enforcement oftlcers 
or agency for whom the authority to intercept a wire or oral communi­
cation is sought and the identity of whoever authorized the application; 

(3) A particular statement of the facts relied upon by the 
applicant, including: 

a. The identity of the particular person, if known, 
commiting the offense and whose communications are to be inter­
cepted; 

b. The details as to the particular offense that has been, 
is being, or is about to be committed; 

c. The particular type of communication to be inter-
cepted; 

d. The nature and location of the particular wire com-
munication facilities involved or the particular place where the oral 
communication is to be intercepted; 

e. A statement of the period of time for which the 
interception is required to be maintained, and if the character of the 
investigation is such that the authorization for interception should 
not aut ;~atically terminate when the described type of communication 
has been first obtained, a particular statement of facts establishing 
probable cause to believe that addtional communications of the same 
type will occur thereafter; 

f. A full and complete statement as to whether or not 
other normal investigative procedures have been tried and have failed 
or reasonably appear to be unlikely to succeed if tried or to be too 
dangerous to employ; 

(4) Where the application is for the renewal or extension of 
an order, a particular statement of facts showing the results thus far 
obtained from the interception or a reasonable explanation of the 
failure to obtain such results; 
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(5) A statement of all previous applications, known to the 
individual authorizing and to the individual making the application, 
made to any court for authorization to intercept a wire or oral com­
munication involving any of the same facilities or places specified in the 
application or involving any person whose communication is to be 
intercepted, and the action taken by the Court on each such appli­
cation; and 

(6) Such additional testimony or documentary evidence in 
support of the application as, the Judge may require. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

5.4 Probable cause; kinds of showings. 

The statements of facts relied upon and submitted by the applicant 
should establish probable cause for belief that: 

(i)(A)where the applicant expects or expected an extended period of 
overhearing or recording, the person is presently or was then engaged over 
a period of time in the commission of a particular offense with two or more 
close associates as part of a continuing criminal' activity; or 

(B) where tlle applicant expects or expected a brief period of over­
hearing or recording, the person is or was commiting, has or had commited, 
or is or was about to commit a particular offense at a specific time; 

(ii) facts concerning that particular offense could have been or may 
be obtained through an overhearing or recording from the facilities over 
which or at the place where such communications are to be or were over­
heard or l'ecorded; 

(iii) other investigative procedUl:ell have or had been tried and have 
or had failed Of reasonably appear or ~ppeared to be unlikely to succeed if 
tried or to have been or to be too dangerous. 

DELAWARE LAW 

11 Del. C. §1336(i) provides: 

Upon consideration of an application, the Judge may enter an 
ex parte order, as requested or as modified, authorizing or approving 
the interception of wire or oral communications, if the Court deter­
mines on the basis of the facts submitted by the applicant that there 
is or was probable cause for belief that: 
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(1) The person whose communication is to be intercepted 
is engaging or was engaged over a period of time as a part of a continuo 
ing criminal activity or is committing, has or had committed or is about 
to commit an offense as provided in subsection (g) of this section; 

(2) Particular communications concerning such offense may be 
obtained through such interception; 

(3) Normal investigative procedures with respect to such 
offense have been tried and have failed or reasonably appear to be un· 
likely to succeed if tried or to be too dangerous to employ; and 

(4) The facilities from which, or the place where, the wire 
or oral communications are to be intercepted, are or have been used, 
or are about to be used, in connection with the commission of such 
offense, or are leased to, listed in the name of, or commonly used by, 
such person. 

COMMENT 

Delaware law is similar to the Standard, but the Standard makes one 
distinction that Delaware law does not. Standard 5.4 contains two separate 
standards of probable cause depending on the type of situation confronting 
law enforcement personnel, while Delaware law has only one general standard 
of probable cause. The Standard seems desirable since such a differentiation 
will insure that no greater invasion of privacy is made than is absolutely 
necessary. 

STANDARD 

5.5 Designated offenses; criteria. 

An application for authorization or approval should be permitted only 
in the investigation of designated offenses. The offenses should be serious 
in themselves or characteristic of group criminal activity. 

DELAWARE LAW 

11 Del. C. § 1336(g) provides for an application in cases of "murder, 
kidnapping, gambling, robbery, bribery, extortion, dealing in narcotic drugs 
... or any felony or any conspiracy to commit any of the foregoing offenses 
or which may provide envidenceaiding in the apprehension of the perpetrator 
or any of the foregoing offenses.'" 

COMMENT 

Delaware law is in accord with the Standard. 
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STANDARD 

5.6 Other offenses; use or disclosure; time. 

The use or disclosure of facts contained in an overheard or recorded 
communication relating to an offense other than the offense under investi­
gation should be permitted where an application for im order of approval is 
duly made as provided in 5.3 which includes an additional showing that the 
overhearing or recording was or could have been otherwise authorized. An 
application for approval should, however, be permitted for the use or dis­
closure of facts relating to other than designated offenses. Where the appli­
cation concerns an overhearing or recording made during a period of author­
ized overhearing or recording, the application should be made as soon as 
practicable. Where the application concerns an overhearing or recording made 
in an emergency situation, the application should be made within the period 
of time otherwise required by 5.2. The denial of an application for an order 
of approval should be made appealable. 

DELAWARE LAW 

11 Del. C. § 1336(q) provides: 

When an investigative or law-enforcement officer, while engaged 
in intercepting wire or oral communications in the manner authorized 
herin, intercepts wire or oral communications relating of offenses other 
than those specified in the order or authorization, the contents therof, 
and evidence derived therefrom, may be disclosed or used as provided 
in subsection (0). Such contents and any evidence derived therefrom 
may be used under subsection (p) when authorized or approved by a 
judge of competent jurisdiction where such judge finds on subsequent 
application that the contents were otherwise intercepted in accordance 
with the provisions of this section. Such application shall be made as 
soon as practicable. 

COMMENT 

Delaware law is in ,"ccord with the Standard. It does not specifically 
.cover electronic surveillance in emergency situations. 

STANDARD 

5.7 JUdicial discretion and determination. 

The judicial officer to whom an application for authorization or ap­
proval is submitted should be pel'mitted in the exercise of should discretion 
to deny the application, and should be authorized to gl'ant the order as re­
quested ~r with appropriate modifications only if he determines that there is 
probable cause as provided in section 5.4. 
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DELAWARE LAW 

11 Del. C. § 1336(i) provides: "Upon consideration of an application, 
the Judge may enter an ex parte order, as requested or as modified ... if 
the Court determines ... there is or was probable cause ... " 

COMMENT 

By implication, § 1336(i) would permit the judge to deny an appli­
cation if a showing of probable cause is not made. Thus, Delaware law is in 
accord with the Standard. . 

STANDARD 

5.8 Order; form; contents. 

The order should be issued in writing signed by the judicial officer and 
contain the following information: 

(i) the identity of the prosecuting officer authorizing the appli-
cation; 

(ii) the identity of the agency to which authority to overhear or 
record or to which approval of overhearing Qr recording is granted; 

(iii) the identity of the person, if known, whose communications 
are to be or were overheard or recorded; 

(iv) a specincation of the particular offense as to which overhearing 
or recording is authorized or was approved; 

(v) a particular description of the type of communications sought 
to be or which was overheard or recorded; 

(vi) a particular description of and the location of the facilities from 
which or the place where the communications are to be or were overheard 
or recordt:~; 

(vii) the period of time of authorized or approved overhearing as 
provided in section 5.9; 

(viii) a requirement, where appropriate, for progress and need report 
as provided in section 5.9. 

DELAWARE LAW 

11 Del. C. §1336(k) provides: 

Each order authorizing or approving the interception of any 
wire or oral communication shall state: 

1/ 
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(1) The judge is authorized to issue the order; 

(2) The identity of, or a particular description of, the person, 
if known, whose communications are to be intercepted; 

(3) The nature and location of the communication facilities 
as to which, or the place of the communication as to which, authority 
to intercept is granted; 

. (4) A particular description of the type of the communication 
to be intercepted and a statement of the particular offense to which 
it relates; 

(5) The indentity of the investigative or law enforcement of­
ficers or agency to whom the authority to intercept a wire or oral 
communication is given and the identity of whoever authorized the 
application; and 

(6) The period of time during which such interception is 
authorized, including a statement as to whether or not the interception 
shall automatically terminate when the described communication has 
been first obtained. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

5.9 Time; termination; extensions. 

No order should authorize or approve the overhearing or recording 
of communications for a period of time beyond that necessary to achieve 
the objective of the overhearing or recording warranted by the showing of 
probable cause as provided in 5.4(i}. An order of authorization should re­
quire that overhearing or recording begin as soon as practicable and ter­
minate when the objective is :.ehieved or, in any event, after fifteen days from 
the date specified in the order. Extensions of the order should be granted 
for periods of not longer than thirty days only upon proper showings of 
probable cuase as provided in 5.4, No limit should be placed on the number 
of extensions which can be granted; but the court should be authorized to 
require progress reports showing need for extended overhearing or recording 
at such intervals as it deems appropriate and, where appropriate, to terminate 
the order in the exercise of sound discretion. 

DELAWARE LAW 

11 De. C. § 1336(k) provides: 
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No order entered under this section shall authorize the intercep. 
tion of any wire or oral communication for a period of time longer tIn.n 
is necessary to achieve the objective of the authorization, nor in any 
event longer than 30 days. Every order entered under this section shall 
require that such interception begin and terminate as soon as practic­
able and may be conducted in such a manner as to minimize or elimin· 
ate the interception of such conuTIunications not otherwise subject 
to interception under this section. In no case shall an Older entered 
under Hris section authorize the interception Cif wire or oral communi­
cations beyond the attainment of the authorized objective or in l~ny 
event for any period exceeding 30 days. Extensions or renewal~)cf 
such an order may not be granted unless an application for it is made 
in accordance with this section, and the Court makes the findings 
required by subsections (i), G) and this subsection. 

Whenever an order authorizing an interception is entered, the 
order may require rE>f)orts to be made to the Judge who issued the order 
showing what progfe;;s has been made toward achievement of the au­
thorized objective and the need for continued interception. Such re­
ports shall be made as such intervals as the Judge may require. 

COMMENT 

While both Delaware law and the Standard agree on the philosophy 
of limiting the time allQwed for surveillance, the 15 day period allowed by 
the Standard is shorter than the initial 30 day period allowed by Delaware 
law, but this difference does not appear significant to the Committee. In 
other respects, Delaware law is in accord with the Standard. 

STANDARD 

5.10 Public Facilities. 

No order should be pennitted authorizing or apI>t'fly;ng, the oveJ,"hearing 
or recording of communications over public facilities unless a sho'Wing in 
addition to that required under sections S.3ao.d 5.4 is made establishing 
probable c,ause for belief that: 

(i) the overhearing or recording will be or wtl~;ihade in such a man-
ner so as to eliminate or minimize insofar as practicable the overhearing or 
recording of other communications whose overhearing or recording are not 
or would not be authorized, and. 

(ii) there is or was a special nlCed for the overhearing or recording 
of communications over the facilities. 
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COMMENT 

Delaware law contains no. specific provisions on electronic surveillance 
in public facilities. Because of the intrusion on the rights of innocent persons 
involved in such surveillance, the Committee would favor adoption of the 
Standard, but feels that more thoug.1J.t should be given to the definition of the 
additional burden of showing probabie cause under the Standard. 

STANDARD 

5.11 Privileged communications. 

(a) Facilities and places. No order should be permitted authorizing or 
approving the overhearing or recording of communications over a facility or 
in a place primarily used by licensed physicians, licensed lawyers, or prac­
ticing clergymen or in a place used primarily for habitation by a husband and 
wife unless an additional showing as provided in 5.10 is made. 

(b)' Communications. No otherwise privileged wire or oral com­
munication overheard in accordance with or in violation of these Standards 
should lose its privileged character. 

DELAWARE LAW 

11 Del. C. §1336 G) provides: 

If the facilities from which, or the place where, the wire or oral 
communications are to be intercepted are being used, or are about to 
be used, or are leased to, listed. in the name of, or commonly used by 
an attorney-at-law, or practicing clergyman, or is a place used primarily 
for habitation by a husband and wife, no order shall be issued unless 
the Court, in addition to the matters provided in subsection (i) above, 
determines that there is a special need to intercept wire or oral com­
munications over r.uch facilities or in such places. No otherwise privi­
leged wire or oral communication intercepted in accordance with, or 
in violation of, the provisions of tlus section shall lose its privileged 
character. 

COMMENT 

Delaware law and the Standard agree on the special sanctity of privi­
leged communications, and the need for a lugher standard of probable cause 
for intercepting such communciations. The Standard is preferable to Dela­
ware law in articulating the standard of probable cause and in protecting com­
munications in a place used by a licensed physician. At presl'mt, Delaware 
does not recognize the physician-patient communication privilege. The 
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general assembly has before it a proposed Medical Practice Act which would 
recognize the privilege. 

STANDARD 

5.12 Orders and applications; custody; destruction. 

All orders and applications should be maintained for ten years in such 
places as the judicial officer directs. They should not be disclosed or des­
troyed except on judicial order. 

COMMENT 

11 Del. C. § 1336(m) (2) is in accord with the Standard in providing 
for ton year protected custody of applications and orders under the elec­
tronic surveillance statute. 

STANDARD 

5.13 Authenticity. 

(a) Electronic surveillance techniques employed by law enforce­
ment officers for the recording of communications uttered in private with­
out the consent of the parties should be so employed that a complete, 
accurate and intelligible record of the communication will be obtained. 

(b) The contents of any wire or oral communication overheard 
by any means authorized by these standards should, if possible, be recorded 
on tape or wire or other comparable device. The recording of the contents of 
any wire or oral communication autho:rized under these standards should 
be done in such way as will protect the recording from editing or other 
alterations. 

COMMENT 

For present Delaware 'law, see Standard 4.2. Delaware law is substan­
tially in accord with the Standard. 

STANDARD 

5.14 Return; record; time; sealing; custody; destruction. 

As soon l~(ii practicable but not later than thirty days after the ter­
mination of the overhearing or recording, a return on the order of authori­
zation or approval should be made to the judicial officer. The recordings of 
overheard communications should be sealed until such time as the recordings 
or evidence derived thetfrom are to be received into evidence as provided in 
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2.3(e), except that duplicate recordings may be made for use or disclosure 
for investigative purposes or trial preparation under appropriate safeguards. 
The presence of the seal provided for by this section, or a satisfactory ex­
planation for the absence thereof, should be a prerequisite for the use or 
disclosure of the contents of any wire or oral communication or evidence 
derived therfrom. The recordings should be maintained in such places and in 
such custody as the judicial officer directs for at least ten years and should 
not be destroyed except on judicial order. 

DELAWARE LAW 

11 Del. C. §1336(m)(1) provides: 

Immediately upon the expiration of the order or extensions or 
renewals thereof, the tapes, wires or other recordings shall be trans­
ferred to the Judge issuing the order and sealed under his direction. 
Custody of the tapes, wires or other recordings shall be maintained 
wherever the Court directs. They shall not be destroyed except upon 
an order of such Court and in any event shall be kept for 10 years. 
Duplicate tapes, wires or other recordings may be made for disclosure 
or use pursuant to subsection (0) of this section. The presence of the 
seal provided by this section, or a satisfactory explanation for its ab­
sence, shall be a prerequisite for the disclosure of the contents of 
any wire Or oral communication, or evidence derived therefrom, under 
subsection (p) of this section. 

COMMENT 

Delaware law is substantially in accord with the Standard. 

STANDARD 

5.15 Inventory; time; postponement. 

As soon as practicable but no later than ninety days after the return 
is made to the judicial officer or the date of an application for approval pro­
vided for ill 5.2, which was denied, the judicial officer should cause to be 
served on the person named in the order of authorization or approval or the 
application for such an approval and such other parties to the intercepted 
communication as the judicial officer may determine in his discretion that 
it is in the interest of justice to serve, an inventory which should include 
notice of: 

(i) thl1 entry of the order or the making of the application; 

(ii) the date of the entry of the order or of the denial of the appIica-
tion; 
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(iii) the period of authorized, approved or disapporved overhearing 
or recording; 

(iv) the overhearing or recording, if any, of communications; and 

(v) the period, if any, of actual overhearing or recording .. 

Upon a showing of good cause made to the judicial officer, the serving of 
the inventory should be postponed. 

DELAWARE LAW 

11 Del. C, § 1336(n) provides: 

Within a reasonable time but not later than 90 days after the 
termination of the period of the order or of extensions or renewals 
thereof, or the date of the denial of an order applied for under sub­
section (1), the issuing or denying Judge shall cause to be served on 
the person named in the order or application, and such other parties 
to the intercepted communications as the application and such other 
parties to the intercepted communications as the Judge may in his 
discretion determine to be in the interest of justice, an inventory 
which shall include: 

(1) Notice of the entry of the order or the application for 
an order denied under subsection (1); 

(2) The date of the entry of the order or the denial of an order 
applied for under subsection (1); 

(3) The pedod of authorized or disapproved interception; and 

(4) The fact that during the period wire or oral communica­
tions were or were not intercepted. 

The Court, upon the filing ,of a motion, may in its discretion 
make available to such person or his attorney for inspection such por­
tions of the intercepted communications, app1ciations and orders, as 
the Court determines to be in the interest of justice. On an ex parte 
showing of good cause to the Court the serving of the invel7'.rory re­
quired by this subsection may be postponed. 

COMMENT 

Delaware law is substantially in accord with the Standard. 

STANDARD 

5.16 Disclosure; use. 

The disclosure or use by law enforcement officers of the contents of 
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wire nr oral communications which have been obtained by means authorized 
by these standards, or evidence derived therefrom, should be permitted only to 
the extent it is in the proper performance of their official duties, provided 
that, when disclosure is involved, such disclosure is made only to lawen­
forcement officers to the extent it is in the proper performance of their 
official duties to receive it. Any person, including law enforcement officers, 
should be permitted to make such disclosures while giving testimony under 
oath or affjrmation in a criminal proceeding in any court or in a grand jury 
proceeding. Such communications or evidence derived therefrom should 
otherwise be disclosed or used only upon a showing of good cause before a 
judicial officer. 

DELAWARE LAW 

11 Del. C, §1336(0) provides: 

(1) Any investigative or law-enforcement officer who, by any 
means authorized by this section, has obtained knowledge of the con­
tents of any wire or oral communication, or evidence derived there­
from, may disclose such contents or evidence to another investigative 
or law-enforcement officer to the extent that such disclosure or use is 
appropriate to the proper performance of his official duties. 

(2) Any investigative or Jaw-enforcement officer who, by any 
mcunts authorized by this section, has obtained knowledge of the COIl­

tents of any wire or oral communications or evidence derived there­
from may use such contents to the extent such use is appropriate to the 
pCl'formul1ce of his official duties, 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

5.17 Reports. 

(n) Judicial reports; time; contents. Judicial officers should make 
nnnuull'eports to an appropriate agency which should contain: 

(i) the number or orders applied for; 

(ii) the kinds of orders applied for; 

(iii) the number of orders denied or granted as applied for or 
IlS modified; 

(iv) the periods of time over which overhearing was conducted 
or recordings were made; 
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(v) the offenses specified in the orders or the applications 
which were denied; 

(vi) the indentity of the persons authorizing the applications; 
and 

(vii) the identity of the law enforcement agency of the appIi-
cant. 

(b) Prosecutive reports; time; contents. Prosecuting officers should 
make annual reports to the agency specified in (a) which should contain: 

(i) the information required in (a) (i) (vii); 

(ii) a general description of the overhearing or recording, sep­
arated by offense, including: 

(1) the character and frequency of the incriminating 
communications overheard or recorded; 

(2) the character and frequency of other communica­
tions overheard or recorded; 

(3) the number of persons whose communications were 
overheard or recorded; and 

(4) the character and amount of the manpower and 
other resources used in the overhearing or recording; 

(iii) the number of arrests resulting from the overhearing or 
recording; 

(iv) the offenses for which the arrests were made; 

(v) the number of trials resulting from the overhearing or 
recording; 

(vi)· the number of motions to suppress made, granted, or 
denied based on the overhearing or recordings; 

(vii) the number of convictions resulting from the overhearing 
or recording; 

(viii) the offenses for which the convictions were. obtained. 

(c) Public reports; time; contents. The agency specified in (a) and 
(b) should make public a complete annual report based on the information 
required to be filed by (a) and (b). 

COMMENT 

A judge authorizing electronic surveillance is required to report such\', 
authorization to the President Judge of the superior court within five weeks 
after termination of the surveillance. The superior court reports annually 
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on electronic surveillance, and the Attorney General reports annually to the 
Administrative Office of the United States Courts. 

STANDARD 

5.18 Administrative regulations. 

Law enforcement agencies should adopt administrative regulations, 
including standards, procedures and sanctions, dealing with the various 
aspects of the use of electronic surveillance techniques. The regulations, 
among other things, should: 

(i) limit the number of agents authorized to employ the techniques; 

(ii) specify the circumstances under which the techr.iques may be 
used, giving preference to those which invade privacy least; 

(iii) set out the manner in which the techniques must be used to 
assure authenticity; 

(iv) provide for the close supervision of agents authorized to employ 
the techniques; 

(v) circumscribe the acquisition of, custody of, and access to elec­
tronic equipment by agents; and 

(vi) restrict the transcription of, custody of, and access to overheard 
or recorded communications by agents. 

Materials on the regulations should be incorporated into general and 
special training programs of the agency. 

COMMENT 

Delaware practice is generally in accord with the Standard. The Division 
of State Police has adopted standard operating procedures relating to elec­
tronic surveillance. Approval by the Chief of Police is required for electronic 
surveillance, and other procedural safeguards have !Jeen adopted. 
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CHAPTER 2 

PRETRIAL RELEASE 

PART I. GENERAL PRINCIPLES 

1.1 IF'olicy favoring release. 

The law favors the release of defendants pending determination or guilt 
or innocence. Deprivation of liberty pending trial is harsh and oppressive in 
that it subjects persons whose guilt has not yet been judicially established to 
economic and psychological hardship, interferes with their ability to defend 
themselves and, in many cases, deprives their families of support. Moreover, 
the maintenance of jailed defendants and their families represents major 
public expenses. 

DELAWARE LAW 

The Delaware constitution in Article I, Section 12, provides that: "All 
prisoners shall be bailable by sufficient sureties, unless for capital offenses 
when the proof is positive or the presumption great; and when persons are 
confined on accusation for such offenses their friends and counsel may at 
proper seasons have access to them." The supreme court, in the case of In 
re Steigler, Del. Supr., 250 A. 2d 379 (1969) stated that the general rule 
requires admission to bail and that even in capital cases, the State must 
bear the burden of producing evidence to warrant the invocation of the 
exception. The constitutional rule is given further effect by 11 Del. C. § 

2104 which states that any person arrested and charged with any crime other 
than a capital crime shall be released either on his own recognizance, upon 
the execution of an unsecured personal appearance bond, or upon the ex­
ecution of a secured personal appearance bond. 

COMMENT 

Delaware law is accord with the Standard. 

STANDARD 

1.2 Conditions on release. 

(a) Release on order to appear or on his own recognizance. Each 
jurisdiction should adopt procedures designed to increase the number of de­
fendants released on an order to appear or on their own recognizance. Ad­
ditional conditions should be imposed on release only where the need is 
demonstrated by the facts ()f the individual case. Methods for providing the 
appropriate judicial officer with a reliable statement of the facts relevartt to 
the release decision should be developed . 
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(b) Non-monetary conditions. Such non-monetary conditions as con­
stitutionally may be imposed should be employed to assure the defendant's 
appearance at court and to prevent the commission of criminal violations 
while the defendant is at liberty pending adjudication. 

(c) Money bail. Reliance on money bail should be reduced to mini­
mal proportions. It should be required only in cases in which no other condi­
tion will reasonubly ensure the defendant's appearance. Compensated suteties 
should be abolished, and in those cases in which money bail is required the 
defendant should ordinarily be released uopn the deposit of cash or securities 
equal to 10 perceIlt the amollnt of the bail. 

DELAWARE LAW 

11 Del. C. § 210 I states a general policy of Delaware law in favor of 
a system of personal recognizance or an unsecured personal appearance bond 
"to be used wherever feasible consistent with a reasonable assurance of the 
appearance of the accused and the safety of the community in connection 
with the release of persons accllsed of crime pending a final determination 
of the court as to the guilt of such persons." II Del. C. §2104 provides three 
alternatIves for release of persons charged with a bailable offense. These are 
release on the person's own recognizance, release upon execution of an un­
secured personal appearance bond and release upon the execution of a se­
cured personal appearance bond. The court may also impose such conditions 
on release as it deems appropriate. The permissible conditions are spelled out 
in 11 Del. C. §2108 as follows: 

§ 2108. Conditions for release. 

Til connection with either a secured release or an unsecured release 
of any person the court may also impose one or more of the following 
conditions: 

(1) Require lhe person to return to the court at any time upon 
Holke and submit himself to the orders and processes of the court; 

(2) Place the person in the custody of a designated person or 
organization agreeing to supervise him; 

(3) Place the person under the supervision of a presentence or 
probation officer; 

(4) Place restrictions on the travel, associations, activities, con­
sumption of alcoholic beverages, drugs or barbiturates, or place of 
abode of the person during the period of release; 

(5) Require periodic reports from the person to an apPfOpriate 
agent or officer of the court including the attorney for the accus\!d; 

(6) Require psychiatric or medical treatment of the pel'50n; 
0) Require the person to provide suitable support for his 

family uHuer supervision of an officer of the court or the Family Court, 
witlllhe consent of the Family Court; 
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(8) Require a person who has been convicted to duly prosecute 
any post conviction remedies or appeals; and if the case is affirmed or 
reversed and remanded, such person shall forthwith surrender himself 
to the court; 

(9) Imposed any other condition deemed reasonably necessary 
to assure appearance as required and to carry out the purpose of this 
chapter. 

While the law states a preference in favor of non-monetary bail or 
release on the prisoner's own recognizance, §2l04 still contemplates that 
release on a secured personal appearance bond would be possible. There is 
no provision for the abolition of compensated sureties 01' the deposit of cash 
or securities equal to 10 percent of the amount of the bail. 

11 Del. C. §2105 (a) directs the court to release an accused person on 
his own recognizance or on an unsecurecl. personal appearance bond if "it is 
reasonably likely that the accused will appear as required before or after con­
viction of the crime charged and that there is no substantial risk to the safety 
of the community in permitting SUcll unsecured release." 11 DeL C. §2105(b) 
lists a number of factors which the court is required to consider in determining 
this issue, including the nature and circumstances of the crime, the family ties 
of the accused, his employment, his financial resources, his character and 
mental condition, the length of his residence in thc community, his record of 
convictions and his previous recOId of appearances in court or failure to 
appear. 

COMMENT 

Except with respect to the recommendation of abolition of compen­
sated sureties, Delaware law is in accord with the Standard. The Committee 
would favor the abolition of compensated sureites and the substitution of the 
10 percent deposit concept. 

STANDARD 

1.3 Willful failure to appear. 

Willful failure to appear in court in r~:;ponse to a citation or summons 
or when released on order to appear, on one's own recognizance or on bail 
should be made a criminal offense. Proof that the defendant failed to appear 
when required should constitute prima ·facie evidence that the failure was 
willful. 

DELAWARE LAW 

11 Del. C. §2113 provides for the issuance of a warrant in the event 
that an accused person fails to appear as required by his recognizanace or 
bond or if the person commits any material breach of the conditions of his 
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release. If the accused fails to appear, such failure is presumed to be willful, 
and such failure to appear constitutes a separate crime with a gradation of 
punishments depending upon the seriousness of the offense with which the 
accused is charged. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

1.4 Definitions. 

(a) Citation. A written order issued by a law enforcement officer 
requiring a person accused of violating the law to appear in a designated 
court or governmental office at a specified date and time. The fonn should 
require the signature of the person to whom it is issued. 

(b) Summons. An order issued by a court requiring a person against 
whom a criminal charge has been filed to appear in a designated court at a 
specified date and time. 

(c) Order to appear. Ari order issued by the court at or after the 
defendant's first appearance releasing him from custody or continuing him 
at large pending disposition of his case but requiring him to appear in court 
or in some other place at all appropriate times. 

(d) Release on own recognizance. The release of a defendant without 
bail upon his promise to appear at all appropriate times, sometimes referred 
to as "personal recognizance." 

(e) Release on bail. The release of a defendant upon the execution 
of a bond, with or without sureties , which mayor may 110t be secured by the 
pledge of money or property. 

(f) First appearance. That proceeding at which a defendant initially 
is taken before a judicial officer after his arrest. 

COMMENT 

11 Del. C. §2102 provides defintions relating to the question of pretrial 
release. These are somewhat different from those definitions appearing in the 
Standard because different terms are used in the Delaware pretrial release 
statute. 

·28· 

________________ ~/L/ ____________ __ 



PART II. RELEASE BY LAW ENFORCEMENT OFFICER 
ACTING WITHOUT AN ARREST WARRANT 

2.1 Policy favoring issuance of citations. 

It should be the policy of every law enforcement agency to issue 
citations in lieu of arrest or contillUed custody to the maximum extent con­
sistent with the effective enforcement of the law. A law enforcement officer 
having grounds for making an arrest should take the accused into custody or, 
already having done so, detain hinl further only when such action is required 
by the need to carry out legitimate investigative functions, to protect the 
accused or others where his continued liberty would constitute a risk of 
immediate harm or when there are reasonable grounds to believe that the 
accused will refuse to respond to a citation. 

DELAWARE LAW 

Superior Court Criminal Rule 4 provides for the issuance of a summons 
or an arrest warrant in the discretion of the commiting magistrate. While the 
warrant provides for arrest of the accused, the summons simply summons the 
accused to appear before the magistrate without. arrest. 11 Del. C. §1907 
allows a police officer to issue a summons in lieu of arresting for a misde­
meanor, but such issuance is entirely discretionary with the officer. 

COMMENT 

Delaware law is not in accord with the Standard, as it has no presump­
tion in favor of the issuance of citations, in contrast with warrants or sim­
mons, although it should be noted that the practice of issuing a summons in 
lieu of an arrest warrant is preferable in cases of non-serious offenses. The 
Committee would favor adoption of the Standard and believes that it would 
be possible to implement the Standard through a change in the Rules of the 
Superior Court. 

STANDARD 

2.2 Mandatory issuance of citation. 

(a) Legislative or court rules should be adopted whIch enumerate 
the minor offenses for which citations must be issued. A police officer who 
has ground to charge a person with such a listed offense should be required 
to issue a citation in lieu Qf arrest or, if an arrest has been made, to issue 
a citation ill lieu of taking the accused to the police station or to court: 

(b) When an arrested person has been taken to a police station and 
a decision. has been made to charge him with an offense for which the total 
imprisionment may not exceed 6 months, the responsible officer should 
be required to. issue a citation in lieu of continued custody. 



(c) The requirement to issue a citation set forth in (a) and (b) of this 
section need not apply and a warrant may be issued: 

(i) where an accused subject to lawful arrest fails to identify 
himself satisfactorily; 

(ii) where an accused refuses to sign the citation; 
(iii) where arrest or detention is necessary to prevent immin(lnt 

bodily harm to the accused or to another; 
(iv) where the accused has no ties to the jurisdiction reasonably 

sufficient to assure his appearance and there is a substantial likelihood that 
he will refuse to respond to a citation; 

(v) where the accused previously has failed to appear in res­
ponse to a citation concerning which he has given his written promise to 
appear. 

(d) When' an officer makes an arrest pursuant to subsection (c) 
above, he should be required to indicate his reasons in writing. 

COMMENT 

Delaware does not provide for the mandatory issuance of a citation, 
and under Superior Court Criminal Rule 4, the issuance of a summons is 
discretionary with the committing magistrate. Under 11 Del. C. § 1907, the 
issuance of a summons in a misdemeanor case is discretionary with the police 
officer. The Committee favors adoption of the Standard. 

STANDARD 

2.3 Permissive authority to issue citations in all cases. 

(a) Authority. A law enforcement officer acting without a warrant 
who has reasonable cause to believe that a person has commited any offense 
should be authorized by law to issue a citation in lieu of arrest or continued 
custody. The authority to issue citations in serious crimes should not ex­
tend to the patrolman in the field but should be limited to the appropriate 
supervising officer in the police station. The statute authorizing such action 
should require that the appropriate judicial or administrative agency promul­
gate detailed rule., to procedure governing the exercise of authority to issue 
citations. 

(b) Implementation. Each law enforcement agency should promn­
gate regulations designed to increase the use of citations to the greatest degree 
consistent with public safety. Except where arrest or continued custody is 
patently necessary, the regulations should require such inquiry as is practic-. 
able into tlle accused's place and length of residence, his family relationships, 
references, present and past employment, his criminal record, and any other 
facts relevant to appearance in response to a citation. 

-30-

4 
I 



I 
I 

- \~ 
II 

COMMENT 

Present Delaware law permits the issuance of a summons in the dis­
cretion of a police officer only in the case of a misdemeanor. 11 Del. C. 
§ 1907. There is no authority to issue a citation in case of a felony. The 
Committee favors adoption of the Standard. 

STANDARD 

2.4 Lawful searches. 
"\:. '. 

Nothing in these I!tandards should be construed to affect a law enforce-
ment officer's authority to conduct an otherwise lawful search even though 
a citation is issued. 

STANDARD 

2.5 Persons in need of care. 

Notwithstanding that a citation is issued, a law enforcement officer 
should be authorized to take a cited person to an appropriate medical facility 
if he appears mentally or physically unable to care for himself. 

DELAWARE LAW 

11 Del. C. §421O provides authority for taking a person who is arrested 
for public intOXication to a detoxification center. 11 Del. C. §4213 provides 
for taking a person arrested for a drug offense who is under the influence of 
drugs to a drug detoxification center. 

COMMENT 

Delaware law is substantially in accord with the Standard. Considera­
tion should be given to providing police officers with a wider range of treat­
ment facilities to which persons in need of care may be taken. 

PART III. ISSUANCE OF SUMMONS IN LIEU OR ARREST WARRANT 

3.1 Authority to issue summons. 

All judicial officers should be given statuatory authority to issue a 
summons rather than an arrest''warrant in all cases in which a complaint, 
information, or indictment is filed or returned against a person not already 
in custody. 
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DELAWARE LAW 

Superior Court Criminal Rule 4(a) permits a commiting magistrate 
to issue a summons in his discretion in any criminal case in which a com­
plaint is brought before him. A simjlar provision is inc1u~i~:d in the Rules 
of the Court of Common Pleas and the Justices of the Peace. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

3.2 Mandatory issuance of summons. 

The issuance of a summons rather than an arrest warrant should be 
m&ndatory in all cases in which the maximum sentence for the offense 
charged does not exceed six months imprisonment, unless the judicial officer 
finds that: 

(a) the defendant previously has failed to respond to a citation 
or summons for an offense other than a minor one such as a parking viola­
tion; or 

(b) he has no ties to the community and there is substantial li..\eli­
hood that he will refuse to respond to a summons; or 

(c) the whereabouts of the defendant are unknown and the issuance 
of an arrest warrant is necessary in order to subject him to the jurisdiction of 
the court; or 

(d) where arrest is necessary to prevent imminent bodily harm to 
the accused or to another. 

COMMENT 

Because issuance of a summons is entirely within the discretion of the 
committing magistrate, Delaware is not in accord with the Standard. The 
Committee favors an amendment to Superior Court Criminal Rule 4 which 
would comply with the Standard. 

STANDARD 

3.3 Applicatioo. for an arrest warrant or summons. 

(a) It should be the policy to issue II summons in any case except 
one in which there is reasonable cause to,believe that, unless taken into cus­
tody. the defendant will flee to avoid prosecution or will fail to respond 
to a summons. 
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(b) At the time of the presentation of an application for an arrest 
warrant or summons, the judicial officer should require the 3pplicant to pro­
duce such information as reasonable investigation would reveal concerning 
the defendant's: 

(i) residence, 
(ii) employment, 
(iii) family relationships, 
(iv) past history of response to legal process, and 
(v) past criminal record. 

(c) The judicial officer should be required to issue a summons in 
lieu of an arrest warrant when the prosecuting attorney so requests. 

(d) In any case in which the judicial officer issues a warrant he 
shall state his reasons for failing to issue a summons. 

COMMENT 

Delaware law does not now state a preference in favor of the issuance 
of a summons, the issuance thereof being solely within the discretion of the 
magistrate. The Committee favors an amendment to Superior Court Criminal 
Rule 4 to bring Delaware law into compliance with the Standard. 

STANDARD 

3.4 Service of summons. 

Statutes prescribing the methods of service of criminal process should 
include authority to serve a summons by certified mail. 

DELAWARE LAW 

Superior Court Criminal Rule 4(c) provides for service of", summons 
"by any person authorized to serve a summons in a civil action." The sum­
mons is to "be served upon a defendant by delivering a C0PY to him person­
ally, or by leaving it at his dwelling house or usual place of abode with some 
person of suitable age and discretion then residing therein or by mailing it 
to the defendant's last known address." 

COMMENT 

Delaware law is sl"lbstantially in accord with the Standard, but the 
Committee would favor an amendment to the Rule requiring that in the case 
of mailing, the summons be mailed by certified mail, return receipt requested. 
This procedure would give some reasonable assurance that the mailing had 
actually reached the person being summoned. 
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PART IV. RELEASE BY JUDICIAL OFFICER 
AT FiRST APPE/~RANCE OR ARRAIGNMENT 

4.1 Prompt first appearance. 

Except where he is released on citation or in some other lawful manner, 
every arrested person should be taken before a judicial officer without un­
necessary delay. 

DELAWARE LAW 

11 Del. C. § 1909 provides for an initial heating without delay and if 
possible within 24 hours after arrest. 

COMMENT 

Delaware law is technically in accord with the Standard. The Com­
mittee believes that the 24-hour petiod stated in the statute is unnecessarily 
long and recommends deleting the specific time reference from the statute. 
The question of what delay is reasonable should be determined by the court 
on a case-by.case basis. 

STANDARD 

-:4.2 Appointment of counsel. 

Where practicable, it should be determined prior to first appearance 
whether the defendant is financially unable to afford counsel and whether he 
desires representation. Counsel should be appointed no later than the time 
of first appearance and, if necessary, may be appointed for the limited pur­
pose of representing the defendant only at first appearance or arraignment 
and at subsequent proceedings before the lower court. 

COMMENT 

As more fully discussed in the Comparative Study on Providing Defense 
Services, Delaware law clearly provides for the appointment of counsel at 
all stages of a criminal proceeding for a defendant who is financially unable to 
afford counsel. Unfortunatley, this rule is not uniformly observed at the level 
of the justices of the peace, despite the provision of Rule 26 of their Criminal 
Rules which provides for informing the accused of this right to counsel at 
the preliminary hearing. The Committee favors adoption of the Standard. 
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STANDARD 

4.3 Nature of first appearance. 

(a) The first appearance before a judicial officer should take place in 
such physicial surroundings and with such unhurried and q:iIiet dignity as are 
appropriate to the administration of justice. Each case should receive individ­
ual treatment, and decisions should be based on the particular facts of that 
case. The proceedings should be conducted in clear and easily understand­
able language calculated to advise the defendant effectively of his rights and 
of the actions to be taken against him. The appearance should be conducted 
in such a way that other interested persons present may be informed of 
the proceedings. 

(b) Upon the defendant's first appearance the judicial officer should 
inform him of the charge and provide him with a copy thereof. He also 
should take such steps as are reasonable necessary to ensure that the defend­
and is adequately advised of the following: 

(i) that he is not required to say anthing, and that anything 
he says may be used against him; 

(ii) if he is as yet unrepresented, that he has a right ot counsel 
and, if he is financially unable to afford counsel, that counsel forthwith will 
be appointed; 

(iii) that he has a right to communicate with his counsel, his 
family, or his friends, and that, if necessary, reasonable means will be pro­
vided to enable him t()do so; and 

(iv) wherf" applicable, that he has a right to a preliminary ex­
amination. 

(c) An appropriate record of the proceedings should be made. The 
defendant also should be advised of the nature and approximate schedule 
of all further proceedings to be taken in his case. 

(d) No further steps in the proceedings should be taken until the 
defendant and his counsel have had an adequate opportunity to confer, 
unless the defendant has intelligently waived the right to be represented by 
counsel. 

(e) In every case not finally disposed of at first appearance; and ex.­
cept in those cases in which the prosecuting attorney has stipUlated that 
the defendant may be released on order to appear or on his own recogniz­
andce, the judicial officer should decide in accordance with the standards 
hereinafter set forth the question of the defendant's pretrial release. 

(1) It should be the policy of prosecutingattomeys to encourage the 
release of defendants upon an order to appear or on their own recognizance. 
Special· efforts should be made to enter into stipUlations to that effect in 
order to avoid 'unnecessary pretrial r~lease inquiries and to promote effi­
ciency in the administJ;,ation of justice. 
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DELAWARE LAW 

Superior Court Criminal Rule 5 provides for an initial appearance 
before a committing magistrate "without unreasonable delay." This imple. 
ments the provisions of 11 Del. C. §1909 which provides for an initial hear· 
ing without delay and, if possible, within 24 hours after the arrest. Under 
Superior Court Cdmil1al Rule 5(b) the committing magIstrate is required to 
inform the defendant of ' the complaint against him, of his right to retain 
counselor to request the assignment of counsel if he is unable to obtain 
counsel, arld of his right to have a preliminary hearing. The defendant is not 
required to plead at this initial hearing. 

COMMENT 

While Delaware law is substantially in accord with the Standard, the 
Commlttee would favor a revision of Rule 5 in order to cover specifically 
the points made in the Standard. See also Comment to Standard 4.1. The 
Committee believes that § 1909 should be repealed and the question should 
be left to court rule. 

STANDARD 

4.4 Release of defendants subject to one year maximum sentence. 

A defendant cbarged with an offense subject to no more than one 
year's imprisonment should be released by a judicial officer on order to 
appenr or 011 his own recognizance without the special inquiry prescribed 
hereafter, unless a law enforcement official gives notice to the judicial officer 
thnt he intends to oppose such release. If such a notice is given, the inquiry 
should be conducted. 

COMMENT 

11 Del. C. §2101 enunciates a preference for release on personal re· 
cognizance or unsecured personal appearance bond. In any event, 11 Del. 
C. §210S requites the court to find "that it Is reasonably likely that the 
nccllsc,d will appear as requited bcfore or after conviction of the crime 
charged nnd that there is no substantial risk to the safety of the community 
in pemllttillg such unsecured release." Thus, Delaware law is not in accord 
wIth the Standard, which would mandate release on personal recognizance 
without special inquiry unless a law enforcement officer gives notice that he 
intends to impose such release. The Committee favors retention of the dis· 
cretionary fcature of the present Inw. 

STANDARD 

4,5 Pfe·flrst appearance inquiry. 

(n) In aU cases ill which the defendant is in custody and the maxi. 
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mum penalty exceeds one year, an inquiry into the facts relevant to pre. 
trial release should be conducted prior to or contemporaneous with the de­
fendant's first appearance. However, no such inquiry need be conducted if 
the prosecution advises that it does not oppose release on order to appear 
or on hi> own recognizance. 

(b) The inquiry should be undertaken by an independent agency 
01' by an arm of the court although., if these means are impracticable, the 
duty may be assigned to the public or other defender agency, to the pro. 
secuting attorney, or to a law enforcement agency. 

(c) In appropriate cases, the inquiry may be conducted in open 
court. Inquiry of the defendant should carefully exclude questions con· 
cerning the details of the current charge. ' 

(d) The inquiry should be exploratory and may include such factors 
as: 

(i) the defendant's employment status and history and his 
financial condition; 

(ii) the nature and extent of his family relationships; 
(iii) his past and present residences; 
(iv) his character and reputation; 
(v) names of persons who agree to assist hfut in attending court 

at the proper time; 
(vi) the nature of the current charge and any mitigating Or 

aggravating factors that may bear on the likelihood of conviction and the 
possible penalty; 

(vil) the defendant's prior criminal record, if any and, if he pre· 
viously has been released pending trial, whether he appeared as required; 

(viii) any facts indicating the possibility of violations of law 
if the defendant is released without restrictions; and 

(ix) any other facts tending to indicate that the defendant 
has strong ties to the community and is not likely to flee the jurisdiction. 

(e) Where appropriate, the inquiring agency should make recommen· 
dations to the judicial officer concerning the conditions, if any, which should 
be imposed on the defendant's release. The results of the inquiry and the 
recommendations should be made known to all parties at the first appear· 
ance. 

COMMENT 

Delaware law is substantially in accord with the Standard in .its artie· 
ulation of the factors which should be considered by the committing magis· 
trate in determining whether or not to release the defendant on personal 
recognizance. See 11 DeL C. §2105. As noted above under Standard 4.4, 
Delaware law is not in accord with the Standard in that jt does not express a 
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strong preference for release on personal recognizance. The Committee 
does not favoradoptioo of the Standard, preferring the discretionary nature 
of the present law. The court should be encouraged to release the defendant, 
but should not be required to do.'.lo. It would be preferable for any necessary 
lnvesUgationconcerning release to be conducted by an independent agency 
lIS suggested in 4.5 (b). 

PART V. THE RELEASE DECISION 

5.1 Release on order to appear or on defendant's own recognizance. 

(a) It should be presumed that the defendant is entitled to be re­
leased OJl order to appear or 011 his own recognizance. The persumption may 
be overCOll1e by 1\ finding that there is sllbstan'lial risk of nOl1·appearaQce, 
Of 11 need for conditions as provided in section 5.2 or fOr prohibitiOl,~·.lS 
provided in section 5.5. In capital cases, the defendant may be detained pend­
ina trial if the facts support a finding that the defendant is likely to commit 
a$el'iolls crime, intimidate witnesses or otherwise interfere with the adminis­
tration o( justice or will flee if released. 

(b) In detcl1l1ining whether there is a substantial risk of non-appear­
ance, the judicial officer should take into account the following factors 
concerning the defendant: 

(i) the length of his residence in the community; 
(Ii) his employment status and histOlY and his financial 

COI1(1/ tion 1 
(iii) his family ties and relationships; 
(iv) his reputation, character and mental condition j 
(v) his prior criminal record, including any record of prior 

release on recognizance or 011 bail; 
(iv) the identity of responsible members of the community 

who would vouch (or defendant's reliability; 
(vii) the nature of the offense presently charged .and the ap­

porctH probability of conviction and the likely sentence, insofar as these 
fnctors Ilrc relevant to the risk of nonappearance; and 

(viii) any other factors indicating the defendant's ties to the 
conl\lnll1l1y or bearing On the risk of willful failure to appear. 

(c) In evaluating these and ally other factors, the judicial officer 
should exercise care not to give inordinate weight to the nature of the present 
chnrge. 

(d) In the event the judicial officer determines that release on order 
to appcnr or on his owu recognizance is unwarranted, he should include 
ill the record a stntemcilt of his reasons. 
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DELAWARE LAW 

11 Del. C. §2105 provides that release on personal recognizance or 
an unsecured personal appearance bond is the proper procedure if the court 
is satisfied that the accused will appear and that there is no substantial risk 
to the safety of the community. 11 Del. C. §2105(b) provides the criteria 
for determining whether the defendant should be thus released. The court is 
to consider the nature and circumstances of the crime charged, the family 
ties of the accused, his employment record, financial resources, his char­
acter and mental condition, as well as the length of his residence in the com­
munity, his record of convictions, and his record of appearance in court in 
previous cases. 

COMMENT 

Delaware law is not in accord with the Standard in that it does not 
express a clear preference for release on' personal recognizance. In other 
respects, Delaware law is in accord with the Standard. As noted under Stand­
ard 4.5, the Committee does not favor a revision of present Delaware law. 
The Committee does favor release, but believes that conditional release may 
often be preferable to personal recognizance. Of course, the unsecured per­
sonal appearance bond is substantially equivalent to a release on personal 
recognizance, but it seems unnecessarily cumbersome in light of the avail­
ability of release on personal recognizance. 

STANDARD 

5.2 Conditions of release. 
(a) Upon a finding that release on order to appear or on defendant's 

own recognizance is unwarranted, the judicial officer should impose the 
least onerous condition reasonably likely to assure the defendant's appear­
ance in court. 

(b) Where conditions on release are found necessary, the judicial 
officer should impose one or more of the following conditions: 

(i) release the defendant into' the care of some qualified person 
or organization responsible for supervising the defendant and assisting him 
in appearing in court. Such supervisor should be expected to maintain close 
contact whith the defendant, to assist him in making arrangements to appear 
in court and, where appropriate, to accompany him to court. The super­
visor should not be required to be financially responsibie for the defendant, 
nor to forfeit money in the event he fails to appear in court; 

(ii) place the defendant under the supervision of a probation 
officer or other appropriate public official; 
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(iii) impose reasonable restrictions on the activities, movements, 
associations and residences of the defendant; 

(iv) where permitted by law, release the defendant during work­
ing hours but require him to return to custody at specified times; or 

(v) impose any other reasonable restriction designed to assure 
the defendant's appearance. 

DELAWARE LAW 

U Del. C. §2104 allows the court complete discretion in the imposi­
tion of conditions on release, regardless of the type of release. 11 Del. C. 
§2108 sets forth a number of conditions which the court may impose. This 
section is sct forth in full under Standard 1.2 above. 

COMMENT 

Delaware law is substantially in accord with the Standard. One im­
portant difference between the wording of the Standard and that of the 
present Delaware Law is that the Standard requires that only the least 
onerous restrictions be imposed after the court has decided that it cannot 
release on personal recognizance. 

STANDARD 

5.3 Release on money bail. 

(a) Money bail should be set only when it is found that no other 
conditions on release will reasonably assure the defendant's appearance in 
court. 

(b) The sole purpose of money bail is to assure the defendant's 
appearance. Money bail should not be set to punish or frighten the defendant, 
to placate public opinion or to prevent anticipc.ted criminal conduct. 

(c) Upon finding that money bail should be set, the judicial office.' 
should require one of the following ~ 

(i) the execution of an unsecured bond in an amount specified 
by the judicial officer, either signed by other persons or not; 

(ii) the execution of an unsecured bond in an amount specified 
by the judicial officer) accompanied by the deposit of cash or securities 
eqlU\t to 10 percent of the face amount of the bond. The deposit, less a 
rcasOltuble admiuistrative fee, should be returned at the conclusion of the 
procelldings, provided the defendant has not defaulted ill the performance of 
the conditions of the bond; or 

(iii) the execution of a bond secured by the deposit of the 
full amount ill cash or other property or by the obligation or qualified, 
uncompellsuted sureties. 
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(d) Money bail should be set no higher than that amo\mt reasonably 
required to assure the defendant's appearnace in court. In setting the amount 
of bail the judicial officer should take into account all facts relevant to the 
risk of willful nonappearance, including: 

(i) the length and character of the defendant's residence in 
the community; 

tion; 
(ii) his employment status and history and his financial condi-

(iii) his family ties and relationship; 
(iv) his reputation, character and mental condition; 
(v) his past history of response to legal process; 
(vi) his prior criminal record; 
(vii) the identity of responsible members of the community 

who would vouch for the defendant's reliability; 
(viii) the nature of the current charge, the apparent probabil­

ity of conviction and the likely sentence, insofar as these factors are rele­
vant to the risk of nonappearance; and 

(ix) any other factors indicating the defendant's roots in the 
community. 

(e) Money bail should never be set by reference to a predetermined 
schedule of amounts fixed according to the nature of the charge but should 
be the result of an individualized decision, taking into account the special 
circumstances of each defendant. 

(f) Muney bail should be distinguished from the practice of allowing 
a defendant charged with a traffic or other minor offense to post a sum of 
money to be forfeited in lieu of any court appearance. This is in the nature 
of a stipulated fine and, where permitted, may be employed according to 
a predetermined schedule. 

DELAWARE LAW 

Thepre~ent statutes contemplate release on money bail only if the 
court finds itself unable to release the accused on personal recognizance or 
on an unsecured personal appearance bond. Under such circumstances, the 
court is required to make a record of its findings and to permit the release 
of :the accused only upon the furnishing of sureties satisfactory to the court 
in an amount determined by the court. 11 Del. C. §2106. Under 11 Del. C. 
§2107 the court must not require oppressive bail but must. require such bail 
as will assure the appearance of the accused at trial, compliance with any con· 
ditions imposed on his release and the safety of the community. In setting 
the amount ,of baU the court lTI'«'l', ,also consider the various factors enumer· 
ated in l\,~ Del. C. §21 05. See also Superior Court Criminal Rule 46(c). 
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COMMENT 

Delaware law is in substantial compliance with the Standard. The 
Corrtmittee suggests that a procedure for prompt review of the setting of 
ball should be considered. 

STANDARD 

5.4 Prohibition of compensated sureties. 

No person should be allowed to act as a surety for compensation. 
III any action to enforce an indemnity agreement between a principal and 
a surety on a bail bond it should be a complete defense that the surety acted 
for compensation. No attorney should be permitted to act as surety on a 
bail bond. 

COMMENT 

There is no Delaware law equivalent to the Standard. The Committee 
recommends adoption of the Standard and implementation through appro· 
priate rules of court, so long as the gap created by such prohibition is simu!. 
t!lI1CQlISly filled. 

STANDARD 

5.5 Prohibition of wrongful acts pending trial. 

Upon a showing that there exists a danger that the defendant will 
commit a serious crime or will seek to intimidate witnesses, or will otherwise 
unlawfully interfere with the orderly administration of justice, the judicial 
officer, upon the defendant's release, may enter an order: 

(a) prohibiting the defendant from approaching or communicating 
with particular pel'sons or classes of persons, except that no such order should 
be deemed to prohibit any lawful lind ethical activity of defendant's counsel; 

(b) prohibiting the defendant from going to certain described geo· 
graphicllial"eas or premises; 

(c) prohibiting the defendant from possessing any dangerous weapon, 
or engaging in certain described activities or indulging in intoxicating liquors 
or in ct:rtnin dl'llgs; 

(tJ) requiring the defendant to report regularly to and remain under 
the supervision of an officer of the court. 

DELAWARE LAW 

11 Del. C. § 2108 gives the court power to impose conditions for 
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release. §2108 is set forth in full under Standard 1.2 above. 

COMMENT 

Although Delaware law permits essentially equivalent restdqtior,lS on 
the defendant as are proposed in Standard 5.5, the Standard wO).llq rl)quire 
a showing of danger that the defendant will commit a ~.l'iouS cdm,e,\ wlll 
seek to intimidate witnesses or otherwise unlawfully interfere with the 
orderly administration of justice before the conditions mentioned therein 
are imposed. While, no doubt, a judge would normally make suc;h a :finding 
prior to imposing restrictions on the defendant's liberty, it would be helpful 
for the law relating to this matter to specify that such a find~ng must be 
made, as recommended by the Standard. 

STANDARD 

5.6 Violations of conditions on release. 

Upon a verified application by the Pl'oSecuting attQrney alleging that 
a defendant has willfully violated the con4itions of hi!> release, a judi<;ial 
officer shQuld issue a warrant directing;;hat the defendant be arcl!sted and 
taken forthwith before the court of general criminal jurisdiction for hearillg. 
A law enforcement officer having reasonable grounds to believe that a t'e­
leased felony defendant has violated the conditions of his release should be 
authorized, where it would be impracticable to secure a warrant, to arre$t 
the defendant and take him forthwith before the court of general crinlinal 
jurisdiction. . 

DELAWARE LAW 

Under 11 Del. C. §2113 the court may is~ue a warrant for the arrest 
of a person who is released on recognizance or bond if he commits any mater., 
ial breach of the conditions under which his release was granted. 

COMMENT 

Delaware law is partially in accord with the Standard. The pro~~dures 
specified in the second sentence of the Standard are not clearly spelled out 
under Delaware law, and the Committee would recommend its adoption, 

STANDARD 

5.7 Sanctions for violation of conditions. 

After hearing, and upon finding that the defendant has willfully 'Viq. 
lated reasonable condtions imposed on his release, the ,.(lurt shQuld be 
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authorized to impose different or additional conditions upon defendant's 
release or revoke his release. 

DELAWARE LAW 

1'1 'Del: C. §2113(b) provides that if an accused is arrested for viola­
tion of a condition of his release the court shall act with respect to for­
feiture of any appearance bond I'and shall redetermine the type of release, 

"the amount i of bail, if any, and conditions of the further release of the 
'accused." . , 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

5.8 Commission of serious crime while awaiting trial. 

'Where it is shown 'that a competent court or grand jury has found 
problible cause to believe that a defendant has committed a seriOllS crime 
while released llending adjudicatin~ of a prior charge, the court which initially 
t,eld,nscd him shoUld be autho,r,ized, after appropriate hearing, to review and 
'revise the conditions of his telease or to revoke' his, release where indicated. 
In ~ases in which reiease is revoked, the case should be tried as soon as 
posslbie,' 

COMMENT 

There is no< Delaware statute on the subject matter of this Standard. 
The, Committee favors adoption of the Standard. 

STANDARD 

5,9 Re·examination and review of the release decision . 

.• r (n) The release decision should be automatically re-examined by the 
releasing cOllrt within a reasonable time in the case of a defendant who has 
f"i1ed .to.liec~: hisl release. 

(b) A defendant, whether or not in custody, should be able, on 
nppticntiolt, to obtain prompt review of the releaSf.l decision. 

(c) Frequent and periodic reports should be .made to the court of 
gel1cnll jurisdiction as to each defendant who has failed to secure h'is release 
witl(lrt [t\vo ,~eeks] of arrest. The proSecuting attorney should be required to 
adVise'the cOllrt' of the status of the case and why defendant bas not been 
relcased or tried. 
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COMMENT 

Under directives issued by Chief Justice Daniel L. Herrmann, regular 
reports are made on detentioners, and after specific periods of time detett-. 
tioners are able to secure their release from custody while awaiting trial. 
The Committee would rec~mmend that the commendable procedures set 
forth in these directives be embodied in rules of court. 

STANDARD 

5.10 Accelerated trial for detained defendants. 

Every jurisdiction should adopt, by statute or court rule, a time limita­
tion within which defendants in custody must be tried which is shorter than 
the limitation applicable to defendants at liberty pending trial. The failure 
to try a defendant held in custody within the prescribed period should 
result in his Immediate release from custody pending trial. 

COMMENT 

Under directives issued by Chief Justice Daniel L. Herrmann, preference 
is given to the trial of defendants who are held in custody awaiting trial. 
For a further review of this subject, see the Comparative Study on Speedy 
Trial. Again, the Committe!;' would recommend adoption of rules which 
would embody the principles ~iet forth in such directives. 

STANDARD 

5.11 Trial. 

The fact that a defendant has been detained pending trail should not 
be allowf'~ to prejudice him at the time of trial or sentencing. 

COMMENT 

Delaware practice is in acr,:ord with the Standard. 

STAMOARD 

5.12 Credit for pretrial detention. 

Every convict~d defendant should be given credit, against botha maxi­
mum and a minh.,\Ji:{?· ternl, for aJI time spent in custody as a result of the 
criminal charge for-which a priso~. sentence is imposed, or as a result of 
the underlying conduct on which SUjf a charge is based. 

f .-::/'~:c-

~ ~" 
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DELAWARE LAW 

Credit fot period of time served as a detentioner awaiting trial for an 
offense 1s grllnted upon conviction. 11 Del. C. §390 1. 

COMMENT 

Delaware law Is in accord with the Standard. 
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CHAPTER 3 

DISCOVERY AND PROCEDURE BEFORE TRIAL 

PART I. GENERAL PRINCIPLES 

1.1 Procedural needs prior to trial. 

(a) Procudures prior to trial should serve the following needs; 

(i) to promote an expeditious as well as fair determination of 
the charges, whether by plea or trial; 

(ii) to provide the accused sufficient information to make an 
informed plea; 

(iii) to permit thorough preparation for trial and minimize 
surprise at trial; 

(Iv) to avoid unnecessary and repetitious trials by exposing any 
latent procedural or constitutional issues and affording remedies therefor 
prior to trial; 

(v) to reduce interruptions and complications of trials by 
identifying issues collateral to guilt or innocence, and determining them prior 
to trial; and 

(vi) to effect economies in time, money, and judicial and pro­
fessional talents by minimizing paperwork, repetitious assertions of issues, 
and the number of separate hearings. 

(b) These needs can be served by (i) fuller discovery, (ii) simpler and 
more efficient procedures, and (iii) procedural pressures for expeditillg the 
processing of cases. 

1.2 Scope of discovery. 

In order to provide adequate information for informed plells, expedite 
trials, minimize surprise, afford opportunity for effective cross.examinatj()n, 
and meet the requirements of due process, discovery prior to trial should be 
as full and free as possible consistent with protection of persons, effective law 
enforcement, the adversary system, and national security. 

1.3 Procedural concept. 

Effective procedure prior to trial should normally encompass three. 
successive stages: 

(a) meetings between defense counsel and the prosecuting attorney 
where, without court intervention, they will engage in required discovery, 
explore additional discretionary discovery, conduct investigation as needed, 
and enter upon plea discussions; 

--- ·-·-(b)=-courrnearings·with-cotthseito--ensure tife]?fopetconduct oCre- .­
quired discovery, rule on matters of discretionary discovery, expose and 
determine latent procedural or constitutional issues, and obviate cumber­
some motion practices; and· 
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(e) preparation for trial which, in cases where the trial is likely to be 
protracted Of ullusually complicated, should include a pretrial conference. 

1.4 Ro,ponsibilitios of t/11) trial court and of counsel. 

(Il) Trial court. The trial court should, on its own initiative, provide 
for the exercise of discovery automtltically, without the ftling of formal 
requests Qr supporting documents. The court should supervise the exercise of 
discovery to the extent necessary to ensure that it proceeds properly, ex­
peditiously and with II minimum of imposition on the time and energies of 
the COllrt, counsel, and prosepective witnesses. In any event, the court should 
encourage effective and timely discovery conducted voluntarily and infor­
mally between counsel. The court should take the initiative at appropriate 
times III ensuring that any latent procedural or constitutional issues are ex­
posed altd dutermined prior to trial. To these ends, the court should provide 
I).PPI'Opri~lte check.list forms, time schedules, and hearings; and hearings 
should be conSOlidated, if possible, with any other hearings to he held in 
the cnse prior to the trild. 

(b) Counsel. Prosecution and defense counsel should take the initia­
tIve Ultd conduct reqtlircd discovel'Y wiJIingly and expeditiously, with a mini­
mum of imposition on the time and energies of the court, counsel, and pros­
pectiv(\ witnesses. Counsel should be astute and diligent in defining issues 
which CIII\ most efficiently be disposed of pdor to trial, and should engage 
in plen discussions in an effective and timely manner, Only through the initia­
tive lind cooperllt!on of coullsel in effecting these standards can criminal 
cafWS be fnlrlyatld timely disposed of, as justice requires. 

1.6 Applicability. 

These stnnunrds should be npplied ill all serious criminal cases. 

DELAWARE LAW 

Superi()r Court Criminal Rule 2 provides as follows: "These Rules are 
Intended ll) I~r()vide for the just detonnination of every criminal proceeding. 
They shall be construed to secure simplic.ity in procedure, fairness in ad-
1ll1nllltfllUlll1 Ulul the elimination of unjustil1able expense and delay." 

COMMENT 

Hx\!cpt [OJ' the vasu~ prinCiples outlined in Superior Court Criminal 
Rule 2. prescnt Delaware lnw docs not articulate general prinCiples relating 
to dis\!(wcry and procedure before trial. Indeed, it may not be necessary to 
have rules in the speCific words of Purt I, because the rules relating to actual 
disdosUfe, reviewed below, nrc intended to implement the principles outlined 
~ll P~rt I, It l~ I111t al11l1 clc.1ll: to thcCQlllmltre~ why thELapplicability ofdis~· 
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covery procedure should be limited to "serious criminal cases." In any event, 
if the Standard were adopted for Delaware, it should be phrased in terms 

of the claf;~lfications of crimes set forth in the Delaware Criminal Code. 

PART II. DISCLOSURE TO ACCUSED 

2.1 Prosectuur's obligations. 

(a) Except as is otherwise provided as to matters not subject to dis. 
closure (section 2.6) and protective orders (section 4.4), the prosecuting 
attorney shall disclose to defense counsel the following materi:d and infor. 
mation within his possession or control: 

(i) the names and addresses of persons Whom the prosecuting 
attorney intends to call as witnesses at the hearing or trial, together with 
their relevant written or recorded statements; 

(ii) any written or recorded statements ilnd the SUbstance of 
any oral statements made by the accused, or made by a codefendant if 
the trial is to be a joint one; 

(iii) those portions of grand jnry minutes containing testimony 
of the accused and relevant testimony of persons whom the prosecuting attor. 
ney intends to calI as witnesses at the hearing or trial; 

(iv) any reForts or statements of experts, made in connection 
with the particular case, including results of physical or inental. examinations 
and of scientific tests, experiments or comparisons; 

(v) any books, papers, documents, pbotograpl1s, or tangible 
objects, wbich the prosecuting attorney intends to use in the hearing or trial 
or which were obtained from or belong to the accused; and 

(vi) any record of prior criminal convictions of persons whom 
the prosecuting attorney intends to call as witnesses at the hearing or trial. 

DELAWARE LAW 

Superior Court Criminal Rule 16 provides as follows: 

(a) Defendant's Statements; Reports of Examinations and Tests; 
Defendant's Grand Jury Testimony. The defendant may serve 
upon the Attorney General a request to permit the defendant 
or someone acting in his behalf to inspect and copy or photo­
graph any relevant (1) written or recorded statements or con· 
fessions )Uade by the defendant, or a co.defendant (whether or 
not charged as a principal, accomplice or accessory in the same 
or in a separate proceeding), or copies thereof, which are known 
by the Attorney General to be within the possession, custody or 
control of the State, (2) written reports of autopsies, ballistics 
tests, fingerprint analyses, handwriting analyses, blood? brine ====i 

===~==c~,_~ =o-=====anci=iiTvatrr:"tCSLl>,aTId=wmren rep01"tSot pnysiClil or mental 
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examination of the defendant or the alleged victim by a physi­
ciant dentist or psychologist made in connection with the particu­
hll' cas~, or copies tlterof, which are known by the Attorney 
General to be within the possession, custody or control of the 
State, ltnd (3) recorded testimony of the defendant before a 
grand jury, 

(b) Other Books, Papers, Documents or Tangible Objects. The defen­
dnM may serve upon the Attorney General a request to permit 
the defendant or someone acting on' his behalf to inspect and 
copy or photograph designated books, papers, documents, tangi­
ble objects, buildings or places, copies or portions thereof which 
are within the possession, custody or control of the State, upon 
a showing that the Hems sought nJay be material to the prepara­
tion of his defense and that the request is reasonable. This sub­
division docs not authorize the discovery or inspection of reports, 
memorunda, or other internal State documents made by agents 
in connection with the investigation or prosecution of the case, 
except as provided in subdivision (a) of this rule, or of state­
ments mode by State witnesses or prospective State witnesses 
(othor tJllIn the defendant or a codefendant) to agents of the 
State. 

(c) 
(d) Procedure. The request under subdivisions (a) and (b) may, 

without leave of Court, be served after commencement of the 
neUM not later than ten days after arraignment, or at such rea­
sl)J)able later time as the Court may permit. The request under 
Ilubdlvision (c) mny, without leave of Court, be served not later 
thon ten duys aftcl' service upon the Attorney General of a re­
quest by the defendant for materials designated in subsection 
(u.)(2), (»' such r.easonable later time as the Court may permit. 
The request shall set forth the items to be inspected either 
by individual items or by category, and shall describe each item 
and co tegory Witll reasonable particularity. The request shall 
specify n reasonable time, pince and n'lanner of making the 
inscpeetioll and perfonnin,& the related acts. 

I 
I 

I 
1 
I 

I 
I 

1 

"I 

The party upon whom the request is served shall in turn 
serve a written response within 20 days after service of the 
request. The Court may fix. a shorter or longer time for response. 
The response shall statG, with respect to each item or category, 
thut inspection and reluted activities wiII be permitted as re­
quest.ed I unless the request is objected to, in which event the 
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made by the Attorney General to the time, place and manner 
of making inspection and performing the related acts, and that 
is the sole nature of his objection, Attorney General will specify 
an alternate time, place and manner in the course of objecting to 
the request, but in no event shall the response of the Attorney 
General suggest a time later than ten days prior to trial. 

If a party fails to respond that inspection will be permitted 
as requested or fails to permit inspection as requested, the dis­
covering party may move for an order compelling inspection in 
accordance with request. Any motion with respect to any objec­
tion to or other failure to respond to the request or any part 
thereof, or any failure to permit inspection as requested, shall be 
made within ten days after the time for response to the request, 
or at such reasonable later time as the Court may permit. 

Delaware law does not require disclosure of the names of prospective 
witnesses. See State v. Traenkner, Del. Super., 314 A.2d 202 (1973). No 
provision requires the disclosure of prior criminal records of witnesses. 

COMMENT 

Delaware law was recently amended (effective September 1, 1974) to 
improve upon the prior scheme under which all applications by the defense 
for discovery of material held by the prosecution were by motion to the 
court. Discovery of such material is now commenced by application to the 
Attorney General, and resort to the court is necessary only when the applica­
tion is not timely or when it is opposed by the Attorney General. The 
wording of the Standard is much. more definite with respect to the man.da­
tory nature of such discovery. It does not require application, but mandates 
disclosure in every case. It also differs from the present Rule in that it re­
quires disclosure of the witnesses which the prosecution intends to call and 
all other material evidence Which the prosecution intends to use. While the 
recent revision to Rule 16 brings present Delaware practice much closer to 
the Standard, the Committee recomends adoption of the Standard in its full 
form. 

STANDARD 

2.1 (b) The prosecuting attorney shall inform defense couse/: 

(i) whether there is any relevant recorded grand jury testimony 
which has not been transcribed; and 

(ii) whether there has been any electronic surveillanc~ (in­
cluding wiretapping) of conversations to which the accused was a party or 

-:;;-,;:·'"-<;;·vf.:::.hi~-l'ICllli:s'C:r.-
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DELAWARE LAW 

,. 'fIHml is no requirement that the Attorney General inform the defendant 
/~i{ the existence of any of the matters covered by Standard 2.1 (b )(i). 

COMMENT 

Delaware law is not in accord with the Standard. The Standard is 
consistent with the policy of full disclosure prior to trial, and the Committee 
favors adoption of the Standard. 

STANDARD 

2.1(c) Except as is othetwiseprovided as to protective orders (section 
4.4), the prosecuting attorney shall disclose to defense counsel any material 
or information within his possession or control which tends to negate the 
guilt of the acclised as to the offense charged or would tend to reduce his 
punishment therefor. 

DELAWARE LAW 

While there is no specific Delaware rule on the subject of the disclosure 
of exculpatory muterial, the United States Supreme Court has held that the 
Constitution reqUires dIsclosure of evidence '\vhich, if made available, would 
tend to eXCUlpate him [the accused] or reduce the penalty .... " Brady v. 
Mnt),laud, 373 U.S. 83. 87·88 (1963). This constitutional rule, while Einding 
Oii'Defawltrc courts, does not reSluire pretrial disclosure of such material. 
$tnte v.Trul,lnkner, Del. Super., 314 A2d 20iU973). Traenkner, declining 
t()'ndop'ttric"/\]3:A.. position outlined in Standard 2.1 (c), stated that, "these 
stnodltrds have llOt been adopted in Delaware, .•. and are, therefore, not 
controlllllB at this time." 

COMMENT 

Since preScllt law does not reqUire pretrial disclosure of eXCUlpatory 
malerial, l.t Is not In accord with the Standard. The Standard is consistent 
with the l>[occdural objectives of permitting adequate preparation for, and 
mlnimizlng Interruptions of, a trial and providing for informed guilty pleas. 
H is arguablo that the Stnndard should be expanded to reqUire disclosure 
of lIll information favorable to the accused, including material of value 
Ib.r llUfposes of impeachment. The Committee favors adoption of the Stand­
ard. 

'l.l(d) Theprosecttt1ltg attorney's obligations under this section extend 



to material and information in the possession or control of members of his 
his staff and of any others who have participated in the investigation or 
evaluation of the case and who either regularly report or with reference 
to the particular case have reported to his office. 

DELAWARE LAW 

Under Superior Court Criminal Rule 16(a), the obligation to produce 
defendant's statements and reports of examinations and tests extends to 
those papers "known by the Attorney General to be within the possession, 
custody or control of the State .... " Under Rule 16(b) which relates to the 
discovery of documents or tangible objects, the obligation exists where 
the material is "within the possession, custody or control of the State .... " 

COMMENr 

Delaware law appears to be substantially in accord with the St~,ndard 
(although the coverage of the Standard is much greater than present D~~aware 
law in view of the fact that other Standards require substantially \weater 
disclosure). The Standard places a heavy burden on the Attorney Gieneral 
to determine what material must be produced for the defendant. ~~n the 
other hand, a pretrial determination of the existence of such materia~:and its 
disclosure to the defendant would eliminate the need for a retrial wr..:'en mat­
erial is later discovered. 

STANDARD 

2.2 Prosecutor's perfo~mance of obligations. 

(a) The prosecuting attorney should perform his obligations under 
section 2.1 as soon as practicable following the fIling of charges against 
the accused. 

(b) The prosecuting attorney may perform these obligations in any 
manner mu tually agreeably to himself and defense counselor by : 

(i) notifying defense counsel that material and information, 
described in general terms, maybe inspected, obtained, tested, copied or 
photographed, during specifIed, reasonable times; and 

(ii) making available to defense counsel at the time specified 
such material and information, and suitable facilities or other arrangements 
for inspection, testing, copying and photographing of such material and 
information. 

__ ~==.",-:=:===~-:=-_OJ=L~WA.B.E LAw===~'~'=: == 

Discovery under Superior Court Criminal Rules 16(a) arid (b) mu~t be 
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lnlUatod by application of a defendant within a period of ten days after 
arraignment or at such reasonable later time as the court may permit. Ruie 
16(d) permits the Attorney General to specify an alternate time, place and 
manner of discovery as part of his objection to a defense discovery applica­
tion. 

COMMENT 

If tho Delaware rules are changed so as to require automatic disclosure 
by thc prosecution. corresponding changes will have to be made in the pro­
visions reinting to the time limits for discovery. The Committee favors a rule 
which would set specific times for the commencement of discovery pro­
cedures, 

STANDARD 

2.2(0) The prosecuting attorney should ensure that a flow of infonna­
tlOli Is maintained between the various investigative personnel and his office 
IJUfficicilt to plnce within Jlis possession or control all material and infor­
matioll relevant to the accused and tlle offense charged. 

COMMENT 

Tho!'o is no corresponding provision to Standard 2.2(c) in the present 
Delawllre rules. Some such provision would be required if disclosures of all 
malerinl evidonce by the prosecution is made mandatory. 

STANDARD 

2.3 Additlohlll disclosures upon request and specification. 

Except as is otherwise provided as to matters nllt subject to disclosure 
(section 2.6) and protective orders (section 4.4), the prosecuting attorney 
shlltt, UpOIl request of defense counsel, disclose and pennit inspection, testing, 
copying and pbotographing Qf any relevant material and information re­
W\rding: 

(n) 
(b) 
(c) 

specified searches and seizures; 
the acquisition of specified statements from the accused; and 
the relnUonshi!), if any, of specified persons to the prosecuting 
authority, 

COMMENT 

=== ===_=. _Thnr~~!"u:'QmparnblG prOVision in present Delaware law. This Stand­
llrd cxpands c\arent Delnware discovery procedure and the procedun\s set 
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forth in the preceding Standards, in that it provides for discovery of ma­
terial, including material relating to collateral issues, specified by the defense. 
Subsection (c) is evidently intended to disclose a situation in which the re­
lationship is such that the specified person may be regarded as a police or 
other law enforcement agent. This may be the basis for a valid claim of 
entrapment. 

STANDARD 

2.4 Material held by other governmental personnel. 

Upon defense counsel's request and designation of material or infor­
mation which would be discoverable if in the possession or control of the 
prosecuting attorney and which is in the possession or control of other 
governmental personnel, the prosecuting attorney shall use diligent good faith 
efforts to cause such material to be made available to defense counsel; and if 
the prosecuting attorney~s efforts are unsuccessful and such material or 
other governmental personnel are subject to the jurisdiction of the court, 
the court shall issue suitable subpoenas or orders to cause such material 
to be made available to defense counsel. 

COMMENT 

There is no comparable prOVision in present Delaware law. This Stan­
dard is designed to enforce the earlier Standards requiring disclosure of all 
materials in the hands of any governmental agency. It requires diligent efforts 
on the part of the Attorney General to secure such information and provides 
for subpoenas or orders to cause such material to be made available to the 
defense counsel. 

STANDARD 

2.5 Discretionary disclosures. 

(a) Upon a showing of materiality to the preparation of the defense, 
and jf the request is reasonable, the court in its discretion may require dis­
closure to defense counset'of relevant material and information not covered 
by sections 2.1, 2.3 and 2.4. 

(b) The court may deny disclosure authorized by this section iHt 
fmds that there is a substantMrisk to any person of physical harm, intimi­
dation, bribery, economic reprisals or unnecessary annoyance or embarrass­
ment, resulting from such disclosure, which outweighs any usefulness of the 
disclosure to defense counsel. 

DELAWARE LAW 

Under present Delawaw law J the court may order the discovery of 
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itcmff material to the preparatIon of the defense if the request is reasonable 
and within the scope or Superior Court Criminal Rule 16. State v. Winsett, 
DeL Super" 200 A,2d 237 (1964), Under Rule 16(e) the court may also issue 
pmtective orders to deny I restrict or defer discovery as it may deem appro­
prIate, 

COMMENT 

Tho Standard expands pr{'<sent Delaware practice and provides the 
l,roccdurc both for makIng available material information not covered by the 
preceding Standul'ds and also foc restricting disclosure in the event of certain 
factors which lllay outweigh the desirability of discovery. In the event that 
Standard 2.S(b) Is adopted, it should be worded in such a way as to make 
cloar tImt it o1'p11e8,.0111y to exceptional cases and cannot be used to subvert 
the policy ot full disclosure. 

STANDARD 

2,6 Mtlttou not subject to disclosure. 

til) Work product. Disclosure shall not be required of legal research 
or of records, correspondence, reports or lllemoranda to tIte extent that 
they contain the oi>hlions, theories 01' conclusions of the prosecuting attor­
ney Ol~ members of his legal staff. 

(b) Informnnts. Disclosure of an informallt's identity ~hall not be 
required where his identity is a prosecution secret and a failure to disclose 
will not infringe the COllstitutjonlll right~ of the accused. Disclosure shall not 
be denied hereunder of the identity of witnesses to be produced at a hearing 
or trial. 

(c) Nntlon»t security, Disclosure shall not be required where it 
.involves n substantinl risk of grave prejudice of national security and a failure 
to disclose will not illfl'inge tbe constitutional rights of the accused. Dis­
closure shall Mt thus be denied hereundel;' regarding witnesses or material 
to be produced at n hearing or trial. 

DELAWARE LAW 

Theft') nrc no specific pl'ovi:dons of present Delaware law covering the 
lUatters dealt with in Stnndnrd 2.6, and no cases have been found on the 
subject. oxcept in .regatd t() informants. In ~t~,,!:...FloweFs, Del. Super., 
316 A.2d SM (H)73), tlwSUperior court ruled that a post-trial in camera 
eXumilllltioll of the secret informer wns appropriate and that his identity 
wlluld be disclosed If his anonymity Was not essential or if his disclosure 
uwould mnterMly aid tllo deiense.1! TIll) decision wOMld not seem to. pre­
c:\mtu a prc.tdnl In cnmem exmninntion since the purpose is to secure a fair 
ttilll fot' the uefeltunl\l. 
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COMMENT 

While there is no doubt that the matters covered by Standard 2.6 
should not ordinarily be subject to discovery, the Committee would prefer 
that the Attorney General be required formally to invoke the plivUege 
set forth in Standard 2.6, followed by a court determination as t'o the validity 
of the asserted privilege. The Standard apparently contemplates that the 
detennination of the existence of the privilege would be made by the Attor­
ney General. There would appear to be velY limited applicability of the" na tion­
al security" standard in a State case. 

PART III. DISCLOSURE TO PROSECUTION 

3.1 The person of the accused. 

(a) Notwithstanding the initiation of judicial proceedings, and 
subject to consititutional limitations, a judicial officer may reqiUire the 
accused to::-

(i) app~ar in a line-up; 
(ii) speak for identification by witnesses to an offense; 
(Ui) be fingerprinted; 
(:iv) pose for photographs not involving reenactment of a scene; 
(v) try on articles of clothing; 
(vi) permit the taking of specimens of material under his 

fingernails; 
(vii) permit the taking of samples of his blood, hair and other 

materials of his body which involve no unreasonable 
intrusion thereof; 

(viii) provide specimens of l1is handwriting; and 
(xi) submit to a reasonable physical or medical iIlsp~ction of 

his body. 

(b) Whenever the personal appearance of the accused is required for 
the foregoing purposes, reasonable notice of the time and place of such 
appearance shall be given by the prosecuting attorney to the accused and 
his counsel. Provision may be made for appearances for such purposes in 
an order admitting the accused to bail or providing for his release. 

COMMENT 

There are no forrolll Delaware rules on the subject matter of Standard 
3.1 except 21 Del. C. §2740 which states that, "Arty person arrested for 
driving a motor vehicle while under the influence of intoxicating liquor upon 
the public highways in this State shall be deemed to have given his consent 
to submit to a chemical test of his breath, b~ood, or urine for the purpose of 
determining the alcoholic content of his blood." It would appeat to be desir­
able to adopt a .rule of court which would formalize procedures: for criminal 



investigations involving the accused. The Standard's fonnulation appears. 
particularly desirable in that it calls for judicial supervision of the investi­
gative process and requires reasonable notice of any required appearance on 
the\part of the accused to be given to him and his attorney. 

STANDARD 

3.2 Modical and scientific reports. 
Subject to constitutional limitations, the trial court may require that 

the prosecuting attorney be informed of and permitted to inspect and copy 
or photograph any reports or statements of experts, made in connection with 
the particular case, including results of physical or mental examinations and 
of sclerldfic tests, experiments or comparisons. 

DELAWARE LAW 

Under SUperior Court Criminal Rule 16(c), the Attorney General may 
request the defendant to permit the State discovery of written reports of 
autopsie~: ballistic tests, fingerprint analyses, handwriting analyses, blood, 
urille and breath tests, and written reports of physical or mental examinations 
of the defendant or the alleged victim by a physician, dentist or psychologist 
made In connection with the particular case, but only if a similar request is 
made by the defendant under Rule 16(a) (2). Any such "condition" may be 
imposed only if the court is satisfied that the Attorney General has made a 
showing of good clluse, that the items sought are material, that the imposition 
of nllY such t;\onditlon is reasonable and that the best interests of justice will 
be served t.hereby. 

COMMENT 

Delaware law differs in important ways from the Standard. Under the 
pl'escnt law. discovery by the Stnte is conditioned upon discovery by the 
dofendant and the discovery available to the State relates to a wider range of 
materinls than is covered by the Standard. The COnlmittee believes that the 
existing rule is preferable to the Standard,:"oth because of the Standard's 
lack of reciprocity and because the granting of discovery to the State is 
nppnrcI1l1y discretionary with the court. More preferable, in the Committee's 
view, wo\lld be completely reciprocal discovery, limited only by the privilege 
agnlnst sclf.4ncrimination and any due process obligations which the State 
may have unuer Brady v. Maryland, 373 U.S. 83 (1963). 

STANDARD 

3,3 Nature of defense. 

Subje~:t to constitutional limitations, the trial court may require that 
(he prosecuting nttorney be infomled of the nature of any defense which 
defense counsel intends to use at trial and the names and addresses of persons 
whom defense cOMscl intends to call as witnesses in support thereof. 
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DELAWARE LAW 

Delaware law does not at present require that defense counsel dis­
close the nature of any defense which may be used at trial (othe&cth.an in­
sanity under Superior Court Criminal Rule 12.1) or the names and addresses 
of potential defense witnesses, nor do~s it permit the court discretionary 
authority to require such disclosure. . . 

COMMENT 

The Standard substantially increases the discovery presently available 
to the State. Certainly the availability of such information to the prosecution 
would greatly aid in preparation for trial, and there appears to be no de­
fensible basis for perpetuating a system in which the defendant has the 
benefit of surprise in any context in which the State has a heavy burden of 
proof. However, the Committee favors a rule requiring mandatory discovery. 

PART IV. REGULATION OF DISCOVERY 

4.1 I nvestigations not to be impeded. 

Except as is otherwise provided as to matters not subject to disclosure 
(section 2.6) and protective others (section 4.4), neither the counsel for the 
parties nor other prosecution or defense personnel shall advise persons having 
relevant material or information (except the accused) to refrain from dis­
cussing the case with opposing counselor showing opposing counsel any 
relevant material, nor shall they otherwise impede opposing counsel's in­
vestigation of the case. 

DELAWARE LAW 

Under constitutional principles enunciated by the Supreme Court, 
witnesses may not deliberately conceal from the judge, jury and defense 
counsel evidence which is favorable to the defendant in impeaching the 
credibility of prosecution witnesses. Giles v. Maryland, 386 U.S. 66 (1967). 
Code of Professional Responsibility D.R. 7-109 forbids counsel to advise 
witnesses to withhold information from, or make themselves unavailable 
to, opposing counsel. 

COMMENT 

Delaware law is in accord with the Standard, but its adoption as a rule 
of court would be a helpful restatement of the general principle. u 
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STANDARD 

4,2 Continuing duty to disclose, 

H't subsequent to compliance with these standards or orders pursuant 
thereto, apurty discovers additional material or information which is sub­
j~ct to disclosurc, he shnllpromptly notify the other party o.r his counsel 
of the ex.lstcnce of such addHional material, and if the additional material 
or infofmntiOI1 is dist!overed dUl'illgtrlal, the court shall also be notified. 

DELAWARE LAW 

Superior Court Criminal Rule 16(f) provides that: 

II', subsequent to disposition of a motioI1 filed under this Rule, 
and pdor to or during tri!ll, a party discovers additional material previ­
ously requested, or [ordered] .•. which is subject to discovery or in­
spection under the Rule, he shall promptly notify the other party or 
hiS attorney 01' the CoUtt of the existence of the additional materiaL 
If at lilly time during the course of the proceedings it is brought to the 
attention of the Court that a party has failed to comply with this 
Rule (')r with all order issucd ptlrS\lfint to this Rule, the Court may order 
sllch party to permit the discovery or inspection of materials not 
prcvlllusly disclosed, grant n continuance, or prohibit the party from 
111lrmluclns in evidence material not disclosed, or it may enter such 
lHher order as it deems just under the circllmstances. 

COMMENT 

Delilwnrc law is in accord with the Stantlard. 

STANDARD 

4,3 CU$tt)dy of materials. 

AllY l\lntcrluls fumislled to an attomey pursuant to these standards 
shull remain, ill his exclusiva custody and be used only for the purposes 
ot CQ1Hluctinll his sldt! of the case, and shall be subject to snch other tenns 

.. nllcl conditions :'1$ the court may provide, 

DELAWARE LAW 

l'hc{e is no comp:m\ble prOVision in Delaware law relating to custody 
of' mat(;nal fUflllshed. Superior ('O\lrl Criminal Rule 16(d) permits interven­
tion by !he coirrt to set standards for discovery, and permits the Attcrn€:y 
CenQl.'ul to specify un ultcmate tune, place Ol' method of discovery in the 
course uf objecting to al\ applicatiQI\ for discovery. 



o 
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COMMENt 

The formulation of the Standard appears preferable to the present 
Rule. Some prosecution objections to broader discovery will be met by lim­
iting the use of discovered materials. The Standard should not, however, be 
construed to restrict disclosure by counsel to his client, his staff and other 
witnesses when such disclosure is necessary for the preparation of the case. 

STANDARD 

4.4 Protective orders. 

Upon a showing of cause, the court may at any time order that spec­
ified disclosures be restricted or deferred, or make such other order as is 
appropriate, provided that all material and information to which a party is 
entitled must be disclosed in time to permit his counsel to make beneficial 
use thereof. 

DELAWARE LAW 

Superior Court Criminal Rule 16(e) states that "Upon a sufficient 
shoWing the Court may at any time order that the discovery or inspection 
be denied, restricted or deferred, or make such other order as is appropriate." 
The Rule also provides that the State may be permitted by the court to make 
the "showing" in the form of a written statement to be jnspected by the 
court in camera. If the court enters an order granting relief following a 
showing in camera, the entire text of the State's statement must bre sJ~Je(! 
and preserved in the records of the court to be made available to the appellate 
court ip. the event of an appeal by the tlefendant. " 

COMMENT 

Delaware law is not in accord with the Standard, because present Rule 
16(e) would permit the c;enial of discovery which may be otherwise required. 
The Committee favors adoption of'the Standard. 

STANDARD 

4.5 Excision. 

When some parts of certain material are discoverable under theSe 
standards, and other parts not discoverable, as much of the material. should 
be disclosed as is consistent with standards. Excision of certain material and 
disclosure of the balance is preferable to withholding the whole. Material 
excised pursuant to judicial order shall be sealed and preserved in the records 
of the court, to be made available to the appellate court i'n the event of an 
appeal. 
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DELAWARE LAW 

Superior Court Criminal Rule 16(e) permits excision of non-discover­
nblol1mtcrlal, but only upon court order. 

COMMENT 

Present Delaware law appears preferable to the Standard because it 
requIres II judicIal review of the excision of material. The Standard would 
permit an ex parte excision of material and would permit a party determined 
LO do so to defeat the purpose of discovery. The Committee favors a rule 
Nquiring notification to the court if requested material is excised. 

STANDARD 

4,6 111 camera proceedings. 

Upon req\ICst of allY person, the cOllrt may permit allY showing of 
cmlse for deninl or regulation tlf disclosures, or portion of such showing, to be 
mude bl cmmmi. A record shall be made of such proceedings. If the cOllrt 
cn(cl'S nn otdcr granting relief folJowing a showing in camera, the entire 
record of such showing shall be sealed and preserved in the records of the 
COllft, to be made available to the appellate comt in the event of an appeal. 

DELAWARE LAW 

S\IPCl'itll' Court Criminal Rule 16(e) permits in camera proceedings on 
the Illotion of the State. 

'COMMENT 

The Slnnuard differs from present Delaware law by permitting "any 
person» to request in cnmern proceedings. The Committee WQuid favor a 
rule grunting to any party nnd any person having an interest in the material 
to be discovered the right to Nquest an itl camera proceeding. 

STANDARD 

4.1 SunctiQlls. 

(Il) If at lillY time during the course of the proceedings it is brought 
to the lUt.cntioll of the court that n party hllll fniled to comply with an applic-
41,10 discovery rule or nn order issued pursuant thereto, the court may order 
such 1)lIrty to pettllitthe discovery of material and informatiollllot previously 
glsc/Qsed1 srant a contillunnec, or cnter such other order as it deems just 
ullder the circumstance!!. 



(b) Willful violation by counsel of an applicable discovery rule or 
an order issued pursuant thereto may subject counsel to appropriate sanctions 
by the court. 

DELAWARE LAW 

Superior Court Criminal Rule 16(f) provides that "If, subsequent to 
disposition of a motion flIed. urlder this Rule, and prior to or during trial, 
a party discovers additional material previously requested, or [ordered] 
. . . which is subject to discovery or inspection under the Rule, he shall 
promptly notify the other party or his attorney or the Court of the existence 
of the additional material. If at any time during the course of the proceedings 
it is brought to the attention of the Court that a party has failed to comply 
with this Rule or with an order issued pursuant to this Rule, the Court may 
order such party to permit the discovery or' inspection of materials not 
previously disclosed, grant a continuance, or prohibit the party from in· 
traducing in evidence material not disclosed, or it may enter such other 
order as it deems just under the circumstances." 

COMMENT 

The Standard differs from present Delaware law in that it does not 
contemplate that the court would normally have the power to prohibit a 
party from introducing in evidence the material not disclosed. Granting a 
continuance to allow compliance with a discovery order as provided by: the 
Standard is a more desirable remedy than striking or excluding evidence for 
failure to comply, Under the Standard, the court would, in extraordinary 
cases, continue to have the power to exclu~e evidence as a sanction for 
non .compliance. 

PART V. PROCEDURE 

5.1 General procedu ral requi rements. 

(a) Procedure prior to trial should recognize the possible need for 
three successive stages:: (i) an explorattlry stage, initiated by counsel and con· 
ducted without court supervision (see section 5.2); (ii) an omnibus stage, 
supervised by the trial court and entailing court appearances as necessary 
(see section 5.3); and (iii) a trial planning stage, entailing pretrial conferences 
as necessary (see section 5.4). The various stages should be adapted to the 
needs of the particular case and eliminated or combined as appropriate. 

(b) Essential to the proper expediting of proceedings prior to trial 
are (i) effective judicial calendar control, and (ii) a requirement (by rttle or 
statute) that criminal charges be brought to trial or otherwise disposed of 
within a specific time period running from a specified event. . 
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6.2 Exploratory stage and setting of OmnibUS Hearing. 

(a) Pr~edureg prior to trial should not interfere with but shouid 
afford the opportunity for counsel to expedite a fair disposition of the 
case using, without court intervention, discovery, investigation and plea 
discussions, as appropriate in the particular case. Wherever such opportunity 
does uot nQW exist, procedures should be adapted to encourage counsel to 
exercise thelr initiative in these matters. 

(b) At such time as a plea is first called for in the court having juris­
diction to try the accused, if Ii plea of guilty is not entered, the court shall 
then set II time for an Omnibus Hearing. 

(c) The time set for the Omnibus Hearing shall allow sufficient time 
for counsel to (i) In1tinte und complete discovery required by sections 2.1 
and 2.3, nnd such additional discovery as in their judgment will expedite the 
p.·occedingsj (ii) conduct further investigation of the case, as needed.; and 
(iii) cOlltillue plea discussions. 

5.3 Omnibus Hearing. 

(a) At the Omnibus Hearing, the trial court on its own initiative, 
utilizing an appropriate check-list form, should: 

(1) ensure thnt standards regarding provision of counsel have 
been complied with; 

(ii) ascertain whether the parties have completed the discovery 
required in sections 2.1 and 2.3; and if not, make orders appropriate to ex­
pedite completion: 

(Hi) Ascertain whether there are requests for additional dis­
closures under sections 2.4, 2.$ and 3.2; 

(iv) make rulings on any motions, demurrers or other requests 
then pending, and ascertaitl whether any additional motions, detIlUrrers or 
requests wiII be made nt the hearing or continued portions thereof; 

(v) ascertain whether there are any procedural or constitutional 
lsstlcs which shQuld be considered; 

(vi) upon ugreement of counsel, or upon a finding that the trial 
is likely to be protracted or otherwise unusually complicated, set a time for 
a Pretrlul Conference; and 

(vii) UpOll the accused's request, permit him to change his plea. 

(b) All motions, demurrers and other .requests prior to trial should 
ol:diIlnrily be reserved for and presented orally at the Omnibus Hearing unless 
the court otherwise directs. Fnilure to raise any prior-to-trial erl:or or issue 
nl this time CQnstihltes wniver of such error or issue if the party concented 
thett blls the il1formation nccessnry to raise it. Check-list forms should be es­
tablished and mnde available by the court and utilized at the hearing to es­
sute thnt nil requests, errors and issues are then considered. 
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(c) Any and all issues should be raised either by counsel Qr by tile 
court without prior notice, and if appropriate, infomlally disposed of. If 
additional discovery, investigation or preparation, or evidentiary hearing, or 
formal presentation is necessary for a fair and orderly determination of any 
issue, the Omnibus Hearing should be 'continued from time to time until all 
matters raised are properly disposed of. 

(d) , Stipulations by any party or his counsel should be binding upon 
the parties at trial unless set aside or modified by the court in the interests 
of justice. 

(e) A record should be made of all proceedings at the hearing; such 
a record may be either a verbatim record, or a summary memorandum 
(dictated or written on an appropriate court-established form) indicating '/ 
disclosures made, rulings and orders of the court, stipulations, and any 
other matters determined or pending. 

COMMENT 

There are no Delaware rules corresponding to Standards 5.1 through 
5.3 although in practice the equivalent of the Omnibus Hearing is available 
on application by a party. Such rules should be adopted if the earlier Stan­
dards relating to mandatory discovery are adopted, so that there will be 
a vehicle for court supervision of the discovery process. The Committee 
believes ih!).t an Omnibus Hearing is not advisable at the lower court level. 

, STANDARD 

5.4 Pretrial Conference. 

(a) Whenever a trial is likely to be protracted or otherwise unusually 
complicated, or upon request by agreement of counsel, the trial court may 
(in addition to the Omnibus Hearing) hold oneormore Pretrial Conferences, 
with trial counsel present, to consider such matters as will promote a fair 
and expeditious trial. Matters which might usefully be conSidered include~ 

(i) making stipulations as to facts about which there can be no 
dispute; 

(ii) marking for identification various documents and other 
exhibits of the parties; 

(iii) waivers of foundation as to such documents; 
(iv) excision from admissible statements of material prejudicial 

to a codefendant; 
(v) severance of defendants or offenses; 
(vi) seating arrangements for defendants and counsel; 
(vii) use of jurors and questionnaires; 0 

(viii) conduct of voir dire; 
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Ox) number and use of peremptory challenges; 
(:x) procedure on objections where there are multiple COliliseij 

(xi) OrdCK of presentation of evidencc and arguments where 
the),e nrc multiple defendants; 

(xii) order of cross-examination where there are multiple defen-
donts; 

(xiii) temporary absence of defense counsel durin~ trial. 
(b) CO!lferences should be recorded. At the conclusion of a con­

ference, II pretrial order, or memorandum of the matters agreed upon, should 
be signed by counsel, approved by the court and filed, which should be 
binding UpOIl the l)arties at trial, 011 appeal, and in post-conviction pro­
ceedings unless set aside or mod~t1ed by the court in the interests of justice. 
However, admissions of fact by all accused if presen t should bind the accused 
only if Included in the pretrial order and signed by the accused as well as 
his nHorney. 

DELAWARE LAW 

SUPCr.tOf Court Criminal Rule 17.1 provides for pretrial conferences 
lit any lime after the filing of the indictment or information upon motion 
of any pnrt.y or upon the court's own motion. At the conclusion of the con­
ference, the court Is required to prepare and file a memorandum of matters 
ngreod UpOll. No ndmisslons mnde by the defendant or his attorney at the 
conference may be used agninst the defendant unless the admissions are 
reduced to writing and signed by the defendant and his attorney. The Rule 
nluy not be Invoked if the defendant Is not represented by counsel. 

COMMENT 

Delaware Jaw is SUbstantially in accord with the Standard. Considera­
tion should be given to the question of whether the presence of the defendant 
should be required at all pretrial proceedings. TIle ABA required such pre­
senco in n tentative draft, but deleted such requirement from the approved 
droft of 1.970. 
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CHAPTER 4 

PROVIDING DEFENSE SERVICES 

PART I. GENERAL PRINICPLES 

1.1 Objective. 

The objective of the bar should be to ensure the provision of competent 
counsel to all persons who need representation in criminal proceedings and 
to educate the public to the importance of this objective. 

DELAWARE LAW 

The Delaware Public Defender Act, 29 Del. C. §4601 provides legal 
counsel for indigent persons accused of crune through the office of the public 
defender, a State official. The statute requires the public defen~er to counsel 
and defend indigent persons charged with "a criIninal offense." The range of 
representation is, according to the stlltute, "at every stage of the proceedings 
following arrest." 

Furthermore, the public defender is required to "prosecute any appeals 
or other remedies before or after conviction that he considers to be in the 
interest of justice." This has been interpreted to require public defender 
assistance at the appeal stage when, in the opinion of the particular public 
defender, an appeal is necessary, representation before the Board of Pardons 
in selected cases and also representation before administrative organs of the 
Department of Corrections where required in the interest of justice. 

COMMENT 

Delaware law meets the objective stated in the Standard. 

STANDARD 

1.2 Systems. 

Counsel should be provided in a systematic manner in accordance with 
a widely publicized plan employing a defender or assigned counsel system 
or a combination of these. 

COMMENT !) 

The Del~ware public defender scheme is not systematic because of the 
difference in the treatment of indigent defendants in Wilmington as con­
trasted with the remainder of the State. If the individual commits a felon>' 
and is arrested in Wilmington, he is arraigned pursuant to Superior Court 
CriIninal Rule 5(c) in the municipal court before having a preliminalY hearing 
$cheduled and thereafter being forwarded for action by the grand jUry. Th,~ 

II 
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!'nulllcipal court hubUually makes known to the defendant his right to a 
pubHiI d~f?ll\.h:;i if he Is indigent. If the defendant indicates he cannot afford 
counsel on his own, a wrItten rcference is made to the public defender's 
office by the particular judge before wl10m the request is made. 

This is not the case, however, with respect to the larger bulk of cases 
in which tho felony is committed outside the City of Wilmington. There, in 
IICcordance with Rule 5 I the jndlvidual is taken before a justice of the peace 
und .in some ClltieS j spectfIc reference is mnde to the public defender, but more 
often, thore is no reference made to the public defender. The matter may go 
forward. to prellminary hearing without a public defender haVing been as­
SIgl1Cd or the individual referred to lite public defender's office. Mpst 1m­
[lortllntly, the individual coming through the justice of the peace court 
system mllY have high bail set and may be UMware of his right to free counsel 
nnd his right to huve the question of boil reconsidered and may spend any­
where from n week to ten days In prison awaiting a preliminary hearing. 
Rule 5(c) as iIIncndcd requires a preliminary hearing within ten days if the 
indIvidual Is incarccrnted. 

The Committee recommends, therefore, that the justices of the peace, 
through thu Office of the Deputy Administrator for the Justice of the Peace 
system, provide onch person who comes before the court with a written state­
ment of his right to a public defender if he cannot afford counseL If the in­
dlvtdllill requests counsel. written reference by name and case number should 
be made to the p\lblic defender'S omce. If the defendant is incarcerated, the 
justh:e ()f the peace should insure that the reference is made immediately 
80 that the public dofender cnn make immediate contact. If the defendant is 
released on bnil, he should be provided with the address of the public de­
fender's orne!> unu encoufuged to seek counsel at the office at the earliest 
possible moment. 

Th!) public defender system is not adequatelY publiCized. The Com­
mittee SlIsgcSIS, in ildditioll to the written reference recommended above, 
thnt when u tlcfendth.t is incarcerated in default of bail, as part of the intake 
pmccdurJt at tho. Delaware. Correctional Ce.nter or other institution, he be 
mlvlsed of hIs right to free couHsel, be provided with a phone number and 
ilCCCSS to II phone to call the public defender and proviQed with adequate 
l1tatkmcry so he may write the public defender should he wish to initiate 
contact ltt un eorly ShIge. 

STANDARD 

1.3 LocalOptlon$, 
Dy statute each jtlrisdicUon shOUld require the appropriate local sub­

dlvi.shm to IIrlo{)i 11 plan for the provision of counsel. The statute should 
llCl'mit the local subdivision to choose from the full range of systems a 
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method of providing counsel which is suited to its needs and consistent with 
thes~ standards and should allow local subdivisiou.s to act jointly in estab­
lishing such a plan. 

COMMENT 

The Public Defender Act provides a unitary public defender system 
for the entire State. Be,cause of the compactness of the State in both demo­
graphic and geographic terms, the Committee believes that no local option 
is necessary. 

STANDARD 

1.4 Professional independence. 

The plan should be designed to guamntee the integrity of the rela­
tionship between lawyer and client. The plan and the lawyers serving under 
it should be free from political influence and should be subject to judicial 
supervision only in the same manner and to the same extent as are lawyers in 
private practice. One means for assuring this independence, regardless of the 
type of system adopted, is to place the ultimate authority and responsibility 
for the operation of the plan in a board of trustees. Where an assigned counsel 
system is selected, it should be governed by such a board. The board should 
have the power to establish general policy for the operation of the plan, 
consistent with these standards and in keeping with the standards of pro­
fessional conduct. The board should be precluded from interfering in the 
conduct of particular cases. 

COMMENT 

The public defender in the State of Delaware is selected by the Gover­
nor and is subject to the advice and consent of the State Senate. This has, 
not unnaturally, led to the appointment of a member of the Governor's OWn 
party as public defender. However, in practice, the public defenders have 
been consistent in selecting attorneys for the office Without regard to party 
affiliation. Moreover, they have been competent administrators and because 
of their party affiliation, were able to deal effectively with the geJleral 
assembly insofar as appropriations and other matters were conce~ned. 

Thus, although the Standard suggests that the public defender be free 
from political influence, the Committee sees no need to change the existing 
system in Delaware. The political nature of the office actually appears to have 
been beneficial in securing funding. In other respects, .Qelaware practice is in 
accord with the Standard. 
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STANDARD 

1.5 Supporting services. 

The plan should p~!.lVade for investigatory, expert and other services 
nf~cessary to an adequate, "defense. Thc1Je should include not only those ser· 
v!lces. nncl facilities needed for an effective defense at trial but also those that 
lire required for effective defense participation in every phase of the process, 
l/lcluding determinations on pretrial release, competency to stand trial and 
disposition folloWing convictions. 

COMMENT 

The Committee believes that present funding of the public defender's 
romce has been adequate to provide supporting services which comply with 
the Standard. The present public defender's office has on its staff at least 
sevell full-time investigators, many of whom have had extensive prior ex· 
perience in the field of investigation. Moreover, the public defender employs 
an expert in the use of a polygraph and an up-to-date polygraph machine 
which is consistently used in office investigations. 

The publlc defender also employs outside contractual experts, such as 
psychiatrists, psychologists, patholOgists, and other forensic experts where 
tequired. A tradition has grown up in the public defender's office that where 
the cnSe is sedous enough, money will be found to provide experts necessary 
tor the proper defense of a case. Consequently, the anomaly exists that in 
n seriolls case the public defender's office may be better able to provide ex­
perts than the private bilr. The future existence of funding is unpredictable, 
but should funding continue at the present level, it is expected that the 
present level of expert services can be maintained. 

PART II. ASSIGNED COUNSEL SYSTEMS 

2.1 Systematic assignment. 

An IIssigned counsel pllln should provide for a systematic and publicized 
method of distributing nssigtullents. Except where there is need for an imme­
diate assignment for temporary l'epres~ntation, assignments should not be 
made to lawyers merely because they happeli to be present in court at the 
time the nssignmellt is mnde. A lawyer should never be assigned for reasons 
personal to the person mnking assignm~ents. If the volume of assignments is 
substantial. the plan shouid be administered by a competent staff able to 
advise and assist assigned counsel. 

STANDARD 

2.2 Eligibility to serve. 

Assignments should be distributed as widely as possible among the 

-70-



qualified members of the bar. Every lawyer licensed to practice law in the 
jurisdiction, experienced and active in trial pmctice, and familiar with the 
practice and procedure of the criminal courts should be included in the roster 
of attorneys from which assignments at;~ made . . ' 

STANDARD 

2.3 Rotation of assignments. 

As nearly as possible assignments should be made in an 6rderly way 
to avoid the appearance of patronage and to ensure fair distribution of assign­
ments among all whose names appear on the roster of eligible lawyers. Ordi­
narily assignments should be made in the sequence that the names, appear 
on the roster of eligible lawyers. Where the nature of the charges or other cir­
cumstances require, a lawyer may be selected because of his special qualifica­
tions to serve in the case, without regard to the established sequence. 

STANDARD 

2.4 Compensation. 

Assigned counsel should be compensated for time and service neces­
arily performed in the discretion of the court within limits specified by the 
applicable statute. In establishing the limits and in the exercise of discretion 
the objective should be to provide reasonable compensation in accordance 
with prevailing standards. 

COMMENT 

Although Delaware has a public defender system, assigned counsel will 
be appointed in cases where there is a conflict of interest among codefen­
dants. See Lindh v. O'Hara, Del. Supr., 325 A.2d 84 (1974). In such cases, 
Lindh dictates that 29 Del. C. §4605 is controlling. This statutory provision 
provides that: 

For cause, the court may on its own motion or upon the appli­
cation of the Public Defender or the indigent person, appoint an 
attorney other than the Public Defender to represent him at any 
stage of the proceedings or on appeal. The attorney shall be awarded 
reasonable compensation and reimbursement for expenses necessarily 
incurred to be fixed by the court and paid by the county. 

Lindh also -cited with approval Standard 2.4 in determining what is "reason­
able compensation." 
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PART III. DEFENDER SYSTEMS 

3.1 Career s~rvlce. 
A defender plan should be designed to create a career service. Selection 

of the chief defender and staff should be made on the basis of merit and 
shouJdbe tree from political, racial, religious, ethtlic and other considerations 
extraneous to professional competence. The tenure of the defender and his 
stnff should be protected similarly. The defender and staff should be com­
pensated at a rate commensurate with their experience and skill, sufficient 
to nttrnct Career personnel, and Gomparable to that provided for their coun­
torpnrts in prosecutorinl offices. 

COMMENT 

President Delaware practice is not in accord with the Standard. The 
public defender is nppointed by the Governor and serves for a term of six 
years on a l)urt-t!me basis. It has beell the practice to select the public de­
fendot' on the basis of <:hiefly political considerations. The tenure of six years 
seems to be adequate to en!jble the individual so selected to develop the 
necessary administrative expertise to run the office. The Committee re­
commends thnt the public defender be full·time with a commensurate im­
provement In the compensation. 

The public defender selects assistant public defenders, some of whom 
nrc part-time and SOl11e of whom are full·time. The part.time public defen­
ders arc entitled under the unwritten law governing the internal affairs of 
the office to engage in aJl kinds of practices including competing criminal 
prncti\!cs. 'rhe full·time defenders are expected to devote a normal work week 
to their office but ute not precluded by statute from maintaining such other 
nndll:Il'Y practice uS they nrc able to perform in their off.duty hours. 

The prospect of part.time public defenders doing other criminal work 
nod full·time pUblic defenders 0tJ1erwise engaged in "moonlighting"is not 
totally attrnctive. The Committee recommends that all public defenders be 
full·time with Jl() outside practice so that there \~ouldhe no question about 
their avnilllbllity and alleginl1ce. At present levels of funding, this reCOmmen­
dation could not be achieved. Indeed, because o[ the current levels of fund­
illS, it Is impossible ttl :Htract to either prosecutorial or defender positions 
imllvlduuls who would contemplate a career in government service. l3ecause 
the public defender statute docs not contain u prohibition against private 
pmclice, either as to purt.time or full·time public defenders, the public 
defender is able to nttrnct considernbty more qualified people than otherwise 
wt)uld be the Case. For example. the former chief assistant public defender is 
,\11 attorney with thirteen yonrs experience, eight ()f which have been in the 
(luolh: dcfemlcr's office) and is the oldest career prosecutor or defender in 
the Slutc or Dcluwure. It would be impossible at present funding levels to 



compensate him in a manner so a~ to exclude him from maintaining some 
kind of private practice. He, and others in the office, have found it necessary 
to engage in some limited private practice on the side in order to stretch the 
relatively low rate of compensation that. they have received. 

The ideal, of course, would be to fund both the Attorney General 
and public defender at a rate high enough with ancillary benefits sufficient 
to attract individuals to career government service. However j because of the 
present state of the economy, and because of the relatively higher rate of 
pay attorneys in private practice Ieceive, it is unlikely that the general as· 
sembly would in the foreseeable future appropriate sufficient funds to make 
either office an attractive career possibility in the long-run. 

STANDARD 

3.2 Restrictions on private practice. 

Insofar as local conditions permit, the deftmder office should be staffed 
with full·time personnel. All full·time personnel should be prohibited from 
engaging in the private practice of law, and part·time personnel should be 
prohibited from engaging in the private practice of law in criminal cases, 

COMMENT 

As stated in the Comment to Standard 3.1, Delaware practice is not in 
accord with the Standard. 

STANDARD 

3,3 Facilities; library. 

Every defender ofnceshould be located in a place conv~nient to the 
courts and be furnished in a manner appropriate tq the dignity of the legal 
profession. A library:()f sufficient size, considering the needs of the office 
and the accessib~~'~~, mi other libraries, and other necessary facilities and 
equipment should h\'.~iovided. 

COMMENT 

Present Delaware practice is not in accord with the Standard. One of 
the critical pmblems in.,the present public defender office in Wilmington and 
elsewhere in the State is inadequate facilities. Again, the problem is funding. 
Insufficient money exists in each budget to provide, for example, a single 
office for each full-time public defender, and adequate library or adequate 
secretarial and paralegal assistance. 
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PART IV. TypgS OF PROCEEDINGS 

4.1 Crlmlnlll casus, 
Counsel should be provided in all criminal proceedings for offenses 

ptUHshable by los-'i of liberty, except those types of offenses for which sue!? 
punl$hn1ent is not likely to be imposed, regardless of their denommati,on as 
feronies; mlsdemeanQrs or otherwise. 

COMMENT 

Deluwarc practice is in accord with the Standard. The vublic defender 
is rcquired to represent nil indigent persons charged "with, a crlrnl.nal of· 
fense.!· 29 Del. C. 54601. III practice, the public defenderljf the State of 
Dohlware operates in every court 11), the State. As noted in the Commellt to 
Standard 1,2. the justice of the ,peace courts arc not unifor·t\1 'In advi$iIlg 
indigent defendants of their rlght to counsel by the public defendes. 

STANDARD 

4.2 CollatGrul proceed/n!)s. 

CQUtlSi'J should be provided in all proceedings arising from the initia­
U¢;l of a crltnlunl actioll against the accused, including extradition, mental 
cOlllpetency, post-cQl\victionnud other proceedings which are adversary in 
IlIl hlte , regnrdless of the deslgnatioll of the court in which they occur or 
elMslficntlon (lC the pr~eedlngs liS civil in nature. 

COMMENT 

~)cIUWilro pmctlcc Is in accord with the Standard. The public defender 
h~s provided servIces wherever l'cquired throughout the State. This includes 
,ropresentntIon In hnbe!ls corpus pl'oceedii'lgs and in proceedings pursuant to 
Superior Court CrIminal Rule 3S, which is the Delaware form of post-con­
vicHt1tl hwlew. Representation has also been provided in Board of Pardons 
IHO~eQdt!lGs where reqUired, naturnlly throughout the appellal/t process, 
~mdbcf()re uumlnist~ntivc organs of the Department of Corrections where 
te(l\.Hr~d In order to insllJ'cngalnst a manifest injustice. 

PART V.'$TAGE OF PROCEEDINGS 

6.1 Initial prOVision of COUn$~'1 notlt:\l. 
Ctntnsel SllOUld be provided to the t!~cused as soon as feasible after 

he ili taken hlf.o custody I wheu he appears before a committing rnagistrate, or 
l)\lbel\ he is fOi1uttlly charged. whicJlC\'C1' occurs earliest. The authorities 
~! 
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should have the responsibility to notify the defender or the officilll respon· 
sible for assigning counsel· whenever a person is in custody and he requests 
counselor he is without counsel. 

COMMENT 

As stateq in the Comment to Standard 1.2, practtce in Wilmington is 
in accord ;-lith the Standard, but practice in the justice of the peace courts 
often is not. 

STANDARD 

5.2· Duration of representation. , 

Counsel should be provided at every stage of the proceedings, including 
sentencing, appeal, and post-conv;ction review. Counsel initially appointed 
should continue to represent the defendant through all stages of the pro­
ceedings unless a new appointment is made because geographical considera­
tions or other factors make it necessary . 

COMMENT 

Delaware law is in accord with the Standard. Counsel is customarily 
provided at every stage of the proceedings where adequate notice is given to 

the public defender's office. Public defenders have appeared at proceedings. 
pursuant to Superior Court Criminal Rule 5, at preliminary hearings, at 
arraignment, during motions, at trial, on appeal, and during the entire range 

, 'of post-conviction remedies. The public defender presently· does not provide 
representation for motions for collateral relief in the federal courts, but it 
has been the custom of the United States District Court for the Djstrict 
of Delaware where an individual makes application for po~t-c()nvjction 
remedy to appoint the particu}arpublic defender who handled the matter up 
to that time. 

STANDARD 

1i.3 Withdrawal of counsel. 

Once appointe~l counsel should not request leave to withdraw unless 
compelled to do so m~calls~ of serious illness or other incapacity to render 
competent repreSf,lntation in the cases or unless cOi~temporaneous or an· 
nounced future c~nduct of the accused is such as to seriOUsly compromi$e 
the Jawyer's professional integrity: If leave to withdraw is granted, ()r ifdhe 
defendant fot substantial grounds asks that counsel be replaced, successor 
counsel should be appointe\1. Counsel should not seek to withdraw Because 
he believes that the contentions of his client lack merit, but should present 
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for consideration !luch point'! as client desires to be raised provided he can 
do so withoutcompromisirtg professional standards. 

COMMENT 

Delaware practice is in accord with the Standard. TIle only grounds 
for which pubJie defenders are habitually relieved of representation is a 
situation where two or more co-defendants have a clear conflict of interest. 
Under these circumstances, the public defender makes known the conflict 
to tho cou,rt and other counsel is appointed, The Public Defender Act pro­
Vides in 19 Del. C, §4605 for the appointment of other counsel in a sit\,la­
lion where there is a conflict. 

There have been a few situations in which the indigent person does 
not desire the public defender and wishes the court to appoint particular 
outsid~ private counsel. Under these circumstances, the court rightfully takes 
the position that it Mcd only appoint counsel, not counsel of' the defendant's 
choIce, ttnd generally trIal proceeds althQugh the defendant may be some­
what unwUllng. 

A real problem insofar as the public defender is concerned is the 
multiplicity of frivolous appeals by the public defender clients. In practice, 
it hns been difijcult to avoid taking what may appear to be an unjustified 
IIppeal beclluse of the difficulty in interpreting standards relating to with­
drawnl of CO\l11sel trom unmeritorious appeals. 

PART VI. ELIGIBILITY FOR ASSISTANCE 

6.1 Eligibility. 

Counsel should be provided to any person who IS financially l~nable to 
obtnilt l,ldequnte representation without substantial hardship to hi.mself or 
his fnmily .Colll1sel should not be denied to any person merely because his 
friends or reilltives hnve resources ad1lquate to retain counselor because he 
hIlS posted Qr is capable of por,ting bond. 

COMMENT 

The public defender statute contains no definition of "indigency." 
This has provided some difficulty in the administration of the public de­
fender's office. ThQ public defender errs more frequently on the side of 
.accc'?tlns representation than declining it so that a person who claims he 
lS finnneiuUy unable to obtain private counsel almost invariably ends up with 
it public defender. nffQrtshave 9.~en made in the past to screen, but since 
there nre 110 investigatory fncili';ics available to check information given by 
u pot.elltinl p\lbUc defender client, it is really impOSsible to mter out the 
so.cllUc<l free·loaders from the persons genuinely eligible. In many cases, 
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despite a determination of ineligibility by the public defender's office, the 
superior court appoints the public defender to represent a defendant who 
claims not to be able to afford counsel. The Committee recommends 11 
telmination of such appointments unless based on a factual detertnination 
of indigency based on facts not known t·;) the public defender's office at 
the time of its determination. 

STANDARD 

6.2 Partial eligibility. 

The ability to pay purt of the cost of adequate representation should 
not plecIude eligibility. The provision of counsel may be made on the con­
dition that the funds available for the purpose be contributed to the system 
pursuant ~o an established method of collection. 

COMMENT 

Delaware law is not in accore! with the Standard. One of the genuine 
deficiencies of the present system is that it is an "aU orn<r'thing" system. 
If the person cannot afford counsel for the particular offense, even though he 
may be able to afford part payment, he is accepted as a public defenrler 
client sincc he is, in the eyes of the public defender statute, indigent. The 
Committee suggests that the law be amended to allow the public chlfender 
to collect as much of a fee as the individual can pay even though he Is unable 
to totally pay private counsel. In this manner, part of the costs of maintaining 
the public defender system could be paid by the clients themselves and sub­
stantial funds returned to the State. 

STANDARD 

6.3 Determination of eligibility. 

A preliminary and tentative determination of eligibility sholJld be made 
as soon as feasible after a person is taken into custody. The formal deter­
miIlatio.n of eligibility should be made by the judge or an officer Qf the court 
selected by him. A questionnaire should be used to determine the nature 
and extent of the financial resources available for obtaining representation. 
If at any subsequent stage of the proceediItgs new "information concerning 
eligibility becomes available, elir)bility should be redetermined. 

COMMENT 

Delaware practice is in accord with the Standard. 
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STANDARD 

6,4 Reimbursement. 

Reimbursement of counselor the organization or governmental unit 
providing counsel should not be required, except on the ground of fraud in 
obtaining the determination of eligibility. 

COMMENT 

Dolawnre practice is in accord with the Standard, except that there 
is at present no method of obtaining reimbursement in the case of fraud. 
As n prllcticru matter, however, the time spent in obtaining such reimburse­
ment would probably not be warranted. 

PART ViI. OFFER AND WAIVER 

7.1 Explaining the availability of a lawyer. 

When It person is taken into custody or otherwise deprived of his 
freedom he should immediately be warned of his right to the assistance of a 
lnwyer. This Warning should be followed at the earliest opportunity by the 
fOl'mal offer of coullsel, preferably by a lawyer, but if that is not feasible, 
by n judge or magistrate. The offer should be made in words easily under­
stood, and it should be stated expressly that one who is unable to pay for 
adequate representation is entitled to have it provided without cost to him. 
At the endicst oppo.-tunity a person in custody should be effectively placed 
in COlllll\Uuicnthm with a lawyer. For this purpose he should be provided 
acceSs to II telephone, the telephone number of the defender or person 
responsible for assigning counsel, and any other means nec£ssary to place 
him ill cOlllmunlcntion with a lawyer. 

COMMENT 

As stated ill the Contmont to Standard 1.2, practice in Wilmington is 
in accord wUh th¢ Stnndurd, but practice in the justice of the peace courts 
Oftoll is not. 

STANDARD 

7.2 Waiver. 
" 

The accused'slfailure to request cQunsel or his announced intention 
to l)lend guilty should not of itself be construed to'constitute a waiver. An 
ll~\lse(l should llOt tie deemed to have waived the assishnee of counsel until 
the entire process. of offedng counsel has been completed and a thorough 



inquiry into the accused's comprehension of that offer and his capacity to 
make the choice intelligently and understandingly has been made. No waiver 
should be found to have been made where it appears that the accused is 
unable to make an intelligent and understanding choice because of his mental 
condition, age, education, experience, the nature or complexity of the case, 
or other factors. 

COMMENT 

Delaware practice is in accord with the Standard. The public defender 
has treated the question of waiver cO!lsistent witlt the decision in Johnson 
v. Zerbst 304 U.S. 458 (1938). C"";:isequently, neither the public defender 
nor the court will permit waiver where the individual is otherwise qualified 
for public defender assistance. There is practically no case in which a person 
went to trial without counsel, having totally waived the public defender. 

STANDARD 

7.3 Acceptance of waiver. 

No waiver of counsel should be accepted unless it is i;a writing and of 
record. If a person who has not seen a lawyer indicates his intention to waive 
the assistance of counsel, a lawyer should be provided to consult with him. 
No waiver should be accepted unless he has at least once conferred with a 
la'W),er. If a waiver is accepted, the offer should be renewed at each subse,. 
quent stage of the· proceedings at which the deftindant appears without 
counsel. 

COMMEI\JT 

Because of the superior court's readiness to appoint public defenders 
in either indigent or non-indigent cases when the individual appears without 
counsel, present Delaware practice g.oes beyond the Standard in that there 
are virtually no instances of a defendant's being unrepresented. 
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PART 1\ - THE CRIMINAL TRIAL 
CHAPTER 5 

SPEEDY TRIAL 

PART I. THE TRIAL CALENDAR 

1.1 Priorities in scheduling criminal cases. 

To effectuate the right of the accused to a speedy trial and the interest 
of the public in prompt disposition of criminal cases, insofar as is practicable: 

(a) the trial of criminal cases should be given preference over civil 
cases; and 

(b) the trial of defendants in custody and defendants whose pre-trial 
liberty is reasonably believed to present unusual risks should be given prefer­
ence over other criminal cases. 

DELAWARE LAW 

Superior Court Criminal Rule 50(a) provides that "Preference 
shall be given to criminal proceedings as far as practicable." There is 
no ;:ule requiring preferential treatment for a defenuant who is irtcar­
cerated while aWaiting trial, but in practi~'l'i regular reports are made to 
the superior court and other judiciary of'fw.i.;JS on the status of persons 

. who are in jail awaitinf:; trial and special preference is given to the trial 
of such persons. 

COMMENT 

Delaware law is in accord with the Standard as it relates to 
calendar preference for criminal over civil cases. Ab stated in connec­
tion with Standard 2.2, consideration should be given to the estab­
lishment by rule of time limits within which trial must commence. 
The Committee does not recommend special time limits for the trial 
of incarcerated persons. 

STANDARD 

1.2 Court control; prosecutor's duty to report. 

Control over the trial calendar should be vested in the court. The pro­
secuting attorney should be required to file as a public .record periodic reports 
with the court setting forth the reasons for delay as to each case for which he 
has not requested' trial within a prescribed time '.'followinS charging. The 
prosecuting attomeyshould also' advise the court of facts relevant in deter­
mining the order of cases on the calendar. 

DELAWARE LAW 

Superior Court Criminal Rule $O(a) permitsth~court to place 
• '.1 
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criminal pwceedings on appropriate calendars. There is no requir~ment 
()f aperlotlic report by the Attorney General concerning cases in which 
trial has not been requested. Under the former practice, the Attorney Gen­
em! provided the court with il Jist of cases to be tried. Control of the calen­
dar as .it relates tQ cases which the Attorney General schedules for trial 
was vested. in the Criminal Office Judge of the Superior Court, a rotating 
lliisignmcnt lImoung the jUl,~es. The Criminal Office Judge would entertain 
motions from defense C;c'litnsel seeking trial of cases which have:, not 
been listed for trial by the Attorney General. Recently, the superior 
CO\lrt has ilssurned control ants calendar. See the Comparative Study on The 
f:~ln~lipn,~Lili~ r£1~~ -

COMMENT 

Oclnware prllctice is in accord with the Standard. The required report 
by (he p.ro$cctiting attorney on 'J:ases in which trial has l~ot been requested. 
llppears to be It deslrnble innovation, and a rule should be adopted requiring 
such u report. 

STANDARD 

1.3 Contlnullnc:os. 

The court should grallt a continuance only upon a showing of good 
cnuse aud only for so long liS is necessary, taking into account not only the 
request or consent of the pfosecution or defense, but also the public interest 
llljltolllpt disposition of the case, 

DELAWARE LAW 

Whllo there is no rule embodying the Standard, current practice 
is In Sllbstantilll accord with Ule Standard with respect to the granting 
nf contlnuances, 

COMMENT 

No clutOge in present law or rules is considered necessary. 

f}ART tI. DETERMINING WHAT IS A SPEEDY TRIAL 

2.1Spcody trial tImo IIm1t$, 
A defcntlttllt·S fight to speedy trial should be expressed by (Ule Of 

stntuteil\ terms of days Q" months nlOning from a specified event. Certain 
l)(!riods of llecc$Sl.lry delily should. be excluded in computing the time) for 
ttlllt. Iltld these should be specifically identificd by rule or statute insofi1: as 
lSpnw.Ucbble. . 



DELAWARE LAW 

Delaware law is contrary to the Standard, in that there is no 
statute or rule which places a time limit on the commencement of 
trial following arrest or indictment (The Standard does not, of course, 
relate to statutes placing limits on the commencement of proceedings, 
a matter governed by 11 'Del. C. §205). However, on May 21, 1973, 
the late Chief Justice Wolcott issued a directive for administrative pur­
poses in which the courts of common Pleas and the municipal court 
were directed to process criminal cases so that they would be disposed 
of, from information through sentencing, within three months and the 
superior court was directed to process criminal cases, from indictment 
or information through sentencing, within sbt months. A system of 
quarterly reports was established with respect to the status of pending 
cases. Chief Justice Herrmann on January 4, 1974 announced a goal 
of reducing the six month trial limitation to four months and the three 
month limitation to,Jne month. The Chief Justice also established 
a Speedy Trial Committee, consisting of judges appointed ftom each 
court, including the family court. 

In practice, the Delaware courts do accord a fairly speedy trial of 
criminal cases. As of April 30, 1972, the following percentage of cases 
within the trial jurisdiction of the following courts had been pending 
less than four months; 

Superior Court, New Castle County 
Court of Common P163S 

Municipal Court 

62.8% 
7S.0% 
92.0% 

However, as clearly revea1~d by the 1972 Al:lnual Report of the 
Administrative Office of the Courts, the total case load of all of these 
courts has been increasing. For example, there were 4,011 cases flIed 
in the superior court during the year 1972, compared with 2,489 cases 
during 1971 and 1,885 during 1968. Tht;l number of cases pending at 
the end of each year has risen from 835 in 1968 to 967 in 1971 and 
1,075 in 1972. These statistics suggest that, if all o~her factors stay 
constant, the gradually increasing work load may result in longer 
trial delays. 
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COMMENT 

In view of the Standard, and the increasing case load of the courts, 
it 15 recommended that n ndo be adopted requiring the trial of all criminal 
case!! within specific time llrn,lts. Such limits should be consistent with present 
practice. tlnd tile rule shoulil allow for periods of necessary delay. No rec­
ommendation [6 mude as to ~Ihe length of the time limits, although if tolling 
l'rovl&I()tls slmllaf to those sot fOrth in Standard 2.3 were adopted, the Com­
mittee would have no difficulty In rMommcnding the current "goal" of four 
months fot superior (l()Urt cases and one month for lower court cases. Es­
Il1bUshing such time Ji.mits appears tOI be desirable irrespective of the remedy 
which is IIvulltlble in the event that tdalls not commenced within such limits. 
III State v.Flscher. Del. SUpt., 285 A.2d 417(1971), the Supreme Court of 
})etawar~~ "cliftig; illt£f, ?l!~. Standard 2.1, affirmed the dismissal of indict· 
ments where 2·~ months lapsed i!1 Ilhe preliminalY step of (~hoosing a forum 
to try the misdclHCl1not chnrges In q}~cstlon. 

STANDARD 

2.2 Whun thl'lo commences to run. 

1'Jlc time Cor trial should commence runniIlg, without demand by the 
defcndnntlllll follows: 

(It) frolt.1 the date the charge is filed, except that if the defendant has 
been conthmO\lsly held in custody or on bail or recognizance untill that date 
to Iln$w<:t for the snme crime or n crime based on the same conduct or arising 
fn'lm tho l/.'J.me crl.mlnal episode, then the time for trial should commence 
r\lmlltl\~ frQIll Ole dute he was held to answer; 

(b) if the charge WIIS dismissed Ullon motion of the defendant and 
tllereltfter tlle defendant was held to answer or charged with an offense, from 
the dnte the defendtmt WIlS so held to answer or charged, as above; or 

(0) If the derendulll is to be tried again following a mistrial, an order 
Co.t:' 11 new (rllll, or un appeal or collateral attack, from the date of the mistrial, 
ol'derod grnntlng n flew trial, or remand. 

DELAWARE LAW 

Sint.!o O\llaware Inw Imposes M time limitations for the com· 
mencement of tdal, there !s no equivalent to tho Standard in Delaware 
!Ilw. 

COMMENT 

If the susgestiollin the Comment to Standard 2.1 is udopted.'it 
will al~R~ be necessary to adopt the rules similar to Standard 22, The 



Standard expressly rejects the "demand doctrine" in force ill many 
jurisdictions which requires an express demand by the defendant in 
order to start the time for trial running. The Standard appears to em­
body a more desirable rule in light of the fact that the State has the 
sole power to bring the charge to trial. 

Section 2.2(b) is in need of clarific\ltion. The ABA Commentary 
indicates that it is intended to apply to the situation in which t1~~ 
defendant is later charged with an offense arising out of the same 
conduct or criminal episode as a previously dismissed charge. This 
should be made clear in any rule which i~. adopted embodying the 
Standard. 

STANDARD 

2.3 Excluded periods. 

The following periods should be excluded in computing the time for 
trial:: 

(a) The period of delay resulting from other proceedings concerning 
the defendant, including but not limited to an examination and hearing on 
competency and the period during which he is incompetent to stand trial, 
hearings on pretrial motions, interlocutory appeals, and trial of other charges. 

(b) The period of delay resulting from congestion of the trial docket 
when the congestion is attributable to exceptional circumstances. 

(c) The period of delay resulting from a continuat~ce granted at the 
request or with the consent of the defendant or his counsel. A defendant 
without counsel should not be deemed to have consented to a continuance 
unless he has been advised by the court of his right to II speedy trial and the 
effect of his consent. 

(d) Ther period of delay resulting from a continuance gl'anted at the 
request of the prosecuting attorney, if: 

(i) the continuanCe is granted because of the unavailability of 
evidence material to the state's case, w~en the prosecuting attorney has 
exercised due diligence to obtain such evidence and there are reasonable 
grounds to believe that ·such evidence will be available at th~later date; or 

(ii) the continuance is granted to allow the prosecuting at­
tO,rney additional time to prepare the state's case and additional time is 
justified because of the exceptional c.ircumstances of the <!3~~..· .. ... .. 

(e) The period of delay resulting from the absence or unavailability 
of the defendant. A defendant should be considered absent whenever his 
whereabouts are unknown and in addition he is attempting to avoid appre­
hension or prosecution or his whereabouts cannot be determined by due 
diligence. A defendant should be considered unavailable when¢ver his where­
abouts are known but his presence for ti:ial cannot be obtained or he resists 
being returned to the state for trial. . 

-85-

o 

o 







(f) If the charge was dismissed upon motion of the prosecuting at­
torney and thereafter a charge is filed against the defendant for the same 
offense or an offense required to be joined with that 01fense, the period of 
delay from the date the charge was dismissed to the date the time limitations 
would commence mnning as to the subsequent charge had there been no 
previous charge. 

(g) A reasol1able period of delay when the defendant is joined for 
trial with a codefendant as to whom the time for trial has not run and there 
is good cause for not granting a severance. In all other cases the defendant 
should be granted a severance so thai he may be tried within the time limits 
epplicable to him. 

(h) Other periods of delay for good cause. 

DELAWARE LAW 

Since Delaware law imposes no time limitations for the commence­
ment of trial, there is no eqUivalent to the Standard in Delaware law. Such 
principles are, of course, relevant in determining whether there has been 
compliance with the Chief Justice's directive, previously cited. 

PART III. SPECIAL PROCEDURES: 
PERSON SERVING TERM OF IMPRISONMENT 

3.1 Prosecutor's obligations; notice to and availability to prisoner. 

To protect the right to speedy trial of a person serving a term of im­
prisonment either within or without the jurisdiction, it should be provided 
by mle or statute and, where necessary, interstate compact, that:: 

(a) If the prosecuting attorney knows that a person charged with a 
criminal offense is serving a term of imprisonment in a penal institution of 
that or another jurisdiction, he must promptly: 

(i) undertake to obtain the presence of the prisoner for trial; 
or 

(ii) cause a detainer to Qe filed with the official having custody 
of the prisoner and request him to so advise the prisoner and to advise the 
prisoner of his right to demand trial. 

, (b) If an official having custody of such a prisoner receives a detll.iner, 
he mllst promptly advise the prisoner of the charge and of the prisoner's 
right to d~mand trial. If at any time thereafter the prisoner informs such 
official that he does demand trial, the official shall cause a certificate to that 
effect to be sent promptly to the prQ~cl1ting attorney who caused the de­
tainer to be filed. 

(c) Upon receipt of such certificate, the prosecuting attolaey must 
promptly seek to obtain the presence of the prisoner for trial. 

(d) When the official having custody of the prisoner receives from the 
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prosecuting attorney a properly supported request for temporary custody 
of such prisoner for trial, the prisoner shall be made available to that pros­
ecuting attorney (subject, in cases of interjurisdictiorlal transfer, to the 
traditional right of the exel::utive to rduse transfer and the right of the 
prisoner to contest the legality of his delivery). 

DELAWARE LAW 

Incarcerated persons have a right to speedy trial on other offenses 
with which they may be charged during their term of imprisonment. 
Dickey v. Florida, 398 U.S. 30 (1970). Delaware is a party to the 
Uniform Agreement on Detainers, 11 Del. C. §§2540-50. This provides 
a procedure by wpjch an incarcerated defendant may obtain a trial 
on any mattel as to which a detainer hao been lodged against him. 
Under the Dickey case, a prosecutor has an affirmative duty to secure 
the presence for trial of an incarcerated person who has demanded 
trial. 

COMMENT 

Delaware law is partially in accord wit. ... the Standard by vJrtue 
of the Uniform Agreement on Detainers. However, a rule or statute 
should be adopted to impose the duties expressed in Section 3.1(a), 
since no such duties are imposed by the Agreement. The new rule or 
statute should require trial of a person incarcerated in Delaware on the 
same basis as trial of a non-incarcerated person. Given the compactness 
of the State, there is no reason for delaying trial of such persons until 
their existing term of imprisonment has ended. 

STANDARD 

3.2 Computation of time. 

The time for trial of a prisoner whose prt:sence for trial has been ob­
tained, while he is serving a term of imprisonment should comm,ence running 
from the time his presence for trial has been obtained, subject to all the 
excluded periods listed in section 2.3. If the prosecuting attorney has umea­
sonably delayed (i) causing a detailler to be fded with the custodial official, 
or (ii) seeking to obtain the prisoner's prest:nce for trial in lieu of fding a 
detainer or upon receipt of a certificate of demand, such periods of unrea­
sonable delay should also be counted in ascertaining whether the time for 
trial has run. 

DELAWARE LAW 

Delaware is a party; to th~ Uniform Agreement on Detainers. 
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11 Del. C. §2542(a) provides that trial of an incarcerated person must 
commence within 180 days ,after he delivers a request for final disposi­
tion of the matter to the responsibleprosecu'ting attorney. 11 Del: C. 
§2543(c) requires that any trial made possible by the Uniform Agree­
ment be conunenced with 120 days after the arrival of the prisoner 
from his place of incarceration. 

COMMENT 

The Uniform Agreement provisions substantially comply with 
the first sentence of the Standard, but do not contain the recom­
mended provision relating to excluded periods. It is recommended that 
trial of incarcerated persons be regulated on the same basis as trial of 
all other persons once their presence in the jurisdiction is obtained. 
Adoption of a rule or statute embodying the second sentence of the 
Standard is recommended. 

PART IV. CONSEQUENCES OF DENIAL OF SPEEDY TRIAL 

4.1 Absolute discharge. 

If a defendant is not brought to trial before the running of the time 
for trial, as extended by excluded periods, the consequence should be ab­
solute discharge. Such discharge should forever bar prosecution for the of­
fense' charged and for any other offense required to be joined with that 
offense. Failure of the defendant or his counsel to move for discharge prior 
to trial or' entry of a plea of guilty should constitute waiver of the right to 
speedy trial. 

DELAWARE LAW 

There is no equivalent provision of Delawar<llaw, nor is adoption 
of the Standard mandated by any constitutional provisions or court 
ciecisions. In practice, the superior court has granted motions to dismiss 
cases where there has been an unreasonably and unjustifiably long delay 
in placing the defendant on trial. 

COMMENT 

The Committee recommends adoption of the Standard by court 
rule. It is recognized that dismissal of a case for lack ·of a speedy trial is 
an extreme remedy and that certain defendants may thereby receive a 
dismissal which is unjuetified on the merits of the case. On the other 
hand, when consideration is given to the factors listed in Standard 
2.3 which would toll the running of the limitation period, it seems clear 
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that no case in which delay is even remotely justifiable would be sub­
ject to dismissal under Standard 4.1. 

STANDARD 

4.2 Release on recognizance. 

If a shorter time limitation is applicable .. 0 defendants held in custody, 
the rUlming of this time should only require releas~ of such a defendant on 
his own recognizance. 

DELAWARE LAW 

There is no equivalent provision in existing Delaware law. Su­
perior Court Criminal Rule 7 provides that an incarcerated defendant 
may demand prosecution by information instead of waiting for in­
dictment and may apply for release on bail if he is not tried within 
two months of the fIling of the information or indictment. The superior 
court in practice has also granted release on an incarcerated defendant's 
own recognizance where trial delay has been unreasonable and un­
j ustifia ble. 

COMMENT 

The Committee favors retention of the present two-month rule 
stated in Rule 7, but would favor revision of that Rule to permit release 
on the incarcerated defendant's own recognizance in appropriate cases. 
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CHAPTER 6 

PLEAS OF GUt LTV 

PART!. RECEIVING AND ACTING UPON THE PLEA 

1.1 Pleading by defendant; alternatives. 

(a) A defendant may plead not guilty, guilty, or (when allowed under 
the law of the jurisdiction) nolo contendere. A plea of guilty or nolo contend­
ere should be received only from the defendant himself in open court, ex­
cept when the defendant is a corporation, in which case the plea may be 
entered by counselor a corporate officer. 

(b) A defendant may plead nolo contendere only with the consent 
of· the court. Such a plea should be accepted by the court only after due 
consideration of the views of the parties and the interest of the public in the 
effective administration of jusHce. 

DELAWARE LAW 

Pursuant to Superior Court Criminal Rule 11, "A defendant may plead 
not guilty, guilty or, with the consent of the Court, nolo contendere. The 
Court may refuse to accept a plea of guilty, and shall not accept such plea or 
a plea of nolo contendere without first addressing the defendant personally 
and determining that the plea is made voluntarily with understanding of the· 
nature of the charge and the consequences of the plea. If a defendant reo 
fuses to plead or if the Court refuses to accept a plea of guilty or if a defen· 
dant corporation fails to appear, the Court shall enter a plea of not guilty. 
The Court shall not enter a judgment upon a plea unless it is satisfied that 
there is a factual basis for the plea." Under present Delaware practice, the 
defendant's attorney may enter a plea of nolo contendere for him, with 
the court's approval. 

COMMENT 

Delaware law is in accord with the Standard. However, no standards 
exist to assist the court in determining whether the plea of nolo contend· 
ere should be accepted. The Committee believes that standards governing 
its acceptance should be adopted by revisions of Rule 1 L 

STANDARD 

1.2 Pleading to other offenses. 

Upon entry of a plea of guilty or nolo contendere or after cO·"iction 
on a plea of not guilty, the defendant's cou~sel may request permissloJn for 
the defendant to enter a plea of guilty or 11010 contendere as to other crimes 
he has committed which are within the jurisdiction of coordinate courts of 
that state. Upon written approval of the\'prosecuting attorney of the govern­
mental unit in whic~ these crimes are charged or could be charged, t~,j de-
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fendant should be allowed to enter the plell (subject to the court's discretion 
to refuse a nolo contendere plea). Entry of such a plea constitutes a waiver 
of the following: (i) venue, as to crimes committed in other governmental 
units of the state; and (ii) formal charge, as to offenses not yet charged. 

COMMENT 

There is no present Delaware rule on this point. The Committee favors 
adoption of the Standard, in view of the safeguard inherent in the require­
ment of written approval by the prosecuting attorney. 

STANDARD 

1.3 Aid of counsel; time for deliberation. 

(a) A defendant should not be called upon to plead until he has had 
an opportunity to l'etain counselor, if ne is eligible for appointment of 
counsel, until counsel has been appointed or waived. A defendant with 
counsel should not be required to enter a plea if his counsel makes a rea­
sonable request for ~idditional time to represent the defendant's interests. 

(b) A defendant without counsel should not be called upon to 
plead to a serious offense until a reasonable time, set by rule or statute, 
following the date he was held to answer. When a defendant without counsel 
tenders a plea of guilty or nolo contendere to a serious offense, the court 
should not accept the plea unless it is reaffirmed by the defendant after a 
reasonable time for delibetation, set by rule or statute, following the date 
the defendant received the advi.ce from the court required in section 1.4. 

DELAWARE LAW 

Superior Court Criminal Rule 10 requires that arraignments be con­
ducted in open court and consist of reading the indictment or information 
to the defendant or stating to him the substance of the charge and calling 
on him to plead thereto. He is given a copy of the indictment or informa­
tion before he is called upon to plead, 

A guilty plea to a felony charge entered without counsel and without 
a waiver of counsel in invalid. Brady v. United States, 397 U.S. 742,749 n. 6 
(1970); Moore v. Michigan, 355 U.S. 155, 159 (1957). Presuming a waiver 
of counsel from a silent record is impermissible; the record must show or 
there must be an allegation and evidence to show that the accused was 
offered counsel, but intelligently and understandingly rejected the offer. 
Boykin v. Alabama, 395 U.S. 238 (1969). 

COMMENT 

Delaware law is generally in accord with the Standard. Counsel is 
appointed before arraignment in both misdemeanors and felonies. While 
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additional time for preparation is possible, pleas of not guilty are generally 
made at this stage. Subsequently, after counsel becomes more familiar with 
the case, the plea may be changed. As discussed in the Comparative Study on 
Providing Defense Services, the practice in some lower courts is defective in 
failing to apprise an indigent defendant of his right to counsel at the arraign­
ment stage. 

Currently, no special rules exist regarding the acceptance of pleas from 
uncounselled defendants. The COlmnittee believes that the procedure recom­
mended by the A.B.A. Advisory Committee appears adequate to insure that 
the plea is entered hUelligently. 

STANDARD 

1.4 Defendant to be advised by court. 

The court should not accept a plea of guilty or nolo contendere from a 
defendant without first addressing the defendant personally and 

(a) determining that he understands the nature of the charge; 
(b) informing him that by his plea of guilty or nolo contendere he 

waives his right to trial by jury j a;nd 
(c) informing him: 

(i) of the maximum possible sentence on the charge, including 
that possible from consecutive sentences; 

(ii) of the mandatory minimum sentence, if any, on the charge; 
and 

(iL' when the offense charged is one for which Ii different or 
additional punishment is authorized by reason of the fact that the defendant 
has previously been convicted of an offense, that this fact may be established 
after his plea in the present action if he has been previollsty convicted, there­
by subjecting him to such different or additional punishment, 

DELAWARE 

Superior Court Criminal Rule 11 as well as Machibroda v. United 
States, 368 U.S. 487 (1962), provide that the court may refuse to accept a 
plea of guilty, and shall not accept such plea or a plea of nolo contendere, 
without first addressing the defendant personally and determining that the 
plea is made voluntarily with understanding of the nature of the charge and 
the consequences of the plea. 

A silent record is not permissible; defendant must have personally 
answered. Brady v. Untted States, 397 U.S. 742 (1970); McCarthy v. United 
States, 394 U.S. 459(1969); Boykin v. Alabama, 395 U.S. 238 (1969); 
Brown v. State, Del. Supr., 250 A. 2d 503 (1969). 
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COMMENT 

Delaware practice is generally in accord with the Standard, but the 
Committee recommends the adoption of a rule which would establish formal 
procedures for complying with the Standard. The Brown case does not focus 
on the duty of the trial judge to advise the defendant of the possible sen­
tences which he is facing and those courts which use an instruction which is 
strictly based on Brown may not, in fact, advise the defendant on this matter. 
Such information would have to be given in order to comply with the Stan­
dard. 

STANDARD 

1.5 Determining voluntariness of plea. 

The court should not accept a plea of guilty or nolo contendere with­
out first detenmining that the plea is voluntary. By inquiry of the prosecuting 
attorney and defense counsel, the court should determine whether the ten­
dered plea is the result of prior plea discussions and a plea agreement, and, if 
it is, what agreement has been reached. If the J.)rosecuting attorney has agreed 
to seek charge or sentence concessions which must be approved by the court, 
the court must advise the defendant personally that the recommendations of 
the prosecuting attorney are not binding on the court. The court should then 
address the defendant personally and determine whether any other promises 
or any force or threats were used to obtain the plea. 

DELAWARE LAW 

As required by Brown~ .' ~ Del. Supr., 250 A. 2d 503 (1969), 
Delaware courts make a determination of the voluntariness of a guilty plea 
prior to accepting it. The defendant is specifically advised that the court is 
not bound by any recommendation by the State as to the sentence. 

A guilty plea, if induced by promises or threats which deprive it of the 
character or a voluntary act, is void and open to collateral attack. Machibroda 
v. United States, 368 U.S. 487 (1962); Kercheval v. United States, 274 
U.S .. 220 (1927); Santobello v. New York, 404 U.S. 257 (1971). A plea of 
guilty must stand when entered by one fully aware of its direct consequences, 
including the actual value of any commitments made to him by the court, 
prosectttor, or his own counsel; unless induced by threats (or promises to 
discontlllue improper harassment), misrepresentation (including unfulfilled 
or unfuifilillble promises), or improper promises (made by bribe). Brady v. 
United States, 397 U.S. 742 (1970); Santobello, supra. A plea of guilty is 
not invalid because induced by desire for lesser penalty. Parker v. North 
Carolina, 397 U.S. 790 (1970); Brady, supra. 
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In cases in which there is a possibility of death penalty after conviction 
by jury, the court must look to the circumstances to determine whether the 
fear of death coerced the defendant to plead guilty so as to result in a "chill­
ing effect" on his right not to plead guilty; however, the plea will be held 
valid where, althoug.\ fear of death was a factor, there were other indepen­
dent reasons for the decision to plead gUilty. United States v. Jackson, 390 
U.S. 570 (1968); Brady, supra. 

COMME:NT 

Delaware law is in accord with the Standard, but the Committee 
recommends the adoption of a rule which would formalize the procedures 
now in use in accordance with the Standard. 

STANDARD 

1.6 Determining aCl.:uracy of plea. 

Notwithstanding the acceptance of a plea of guilty, the court should 
not enter a judgment upon such plea without making such inquiry as may 
satisfy it that there is a factual basis for the plea. 

DELAWARE LAW 

Superior Court Criminal Rule 11 requires a factual basis for the plea 
of gUilty. There is no constitutional error in accepting a guilty plea which 
contained a protest of innocence when the defendant intelligently concluded 
that his interest required entry of a guilty plea and the record showed strong 
evidence of guilt. 

The court may properly accept a plea of guilty only when satisfied that 
there is significant evidence that defendant was involved or implicated in the 
offense, but it is not required to obtain from the accused an: uneqUivocal con­
fession of guilt. North Carolina v. Alford, 400 U.S. 25 (1970). In Robinson 
v. State, Del. Supr., 291 A. 2d 279 (1972), the Delaware Supreme Court, 
citing Alford, eliminated "the requirement that a defendant must admit 
his actual commission of the offense charged in order for the trial judge to 
accept his olea .... " 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

1.7 Record of proceedings. 

A verbatim record of the proceedings of which the defendant enters a 
plea of guilty or nolo contendere should be mad~ and preserfed, The record 
should include (i) the court's advice to the defendant (as required in section 
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1.4), (ii) the inqniry into the voluntariness of the plea (as required in section 
1.5), and (iii) the inquiry into the accuracy of the plea (as required in section 
1.6). 

COMMENT 

Delaware practice is in accord with the Standard. All guilty plea pro­
ceedings in superior court are recorded by a court reporter. 

STANDARD 

1.8 Consideration of plea in final disposition. 

(a) It is proper for the court to grant ch~l ~e and sentence concessions 
to defendants who enter a plea of guilty or nolo contendere when the interest 
of the public in the effective administration of criminal justice would thereby 
be served. Among the considerations which are appropriate in determining 
this question are: 

(i) that the defendant by his plea has aided in ensuring the 
prompt and certain application of correctionai measures to him; 

(ii) that the defendant has acknowledged his guilt and shown 
a willingness to assume responsibility for his conduct; 

(iii) that the concessions will make possible alternative correc­
tional measures which are better adapted to achieving rehabilitative, protec­
tive, deterrent or other purposes of correctional treatment, or will prevent 
undue harm to the defendant from the form of conviction; 

(iv) that the defendant has made public trial unnecessary when 
there are good reasons for not having the case dealt with in a public trial; 

(v) that the defendant has given or offered cooperation when 
such cooperation has resulted 01' may result in the successful prosecution of 
other offenders engaged in equally serious or more serious criminal conduct; 

(vi) that the defendant by his plea has aided in avoiding delay 
(including delay due to crowded dockets) in the disposition of other cases 
and thereby has increased the probability of prompt and certain application 
of correctional measures to other offenders. 

(b) The court should not impose upon a defendant any sentence in 
excess of that which would be justified by any of the rehabilitative, protec­
tive, deterrent or other purposes of the criminal law because the defendant 
has chosen to require the prosecution to prove his guilt at trial rather than to 
enter a plea of guilty or nolo contendere. 

COMMENT 

The Committee recommends adoption of the Standard as regards 
sentencing by appropriate rule of court, but it does not disapprove the 
current practice under which the court reserves its decision on sentencing 
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until the actual sentencing proceeding. There is now no written requirement 
that trial judges act in accordance with the Standard, and the Committee 
believes that present Delaware practice is not in accord with the Standard. 
The Committee favors continltance of the present practice under which 
charge concessions are solely the responsibility of the Attorney General's 
office. 

PART II. WITHDRAWAL OF THE PLEA 

2.1 Plea withdrawal. 

(a) The court should allow the defendant to 'withdraw his plea of 
guilty or nolo contendere whenever the defendant, upon a timely motion 
for withdrawal, proves that withdrawal is necessary to correct a manifest 
injustice. 

(i) A motion for withdrawal is timely if made with due dili-
gence, considering the nature of the allegations therein, and is not necessarily 
barred because made subsequent to judgment or sentence. 

(ii) Withdrawal is necessary to correct a ma:i1ifest injustice 
whenever the defendant proves that: 

(1) he was denied the effective assistance of counsel 
guaranteed to him by constituti<m, statute, or rule; 

(2) the plea was not entered or ratified by the defen­
dant or a person authorized to so act in his behalf; 

(3) the plea was involuntary, or was entered without 
knowledge of the charge or that the sentence actually imposed could be 
imposed; 

(4) hf: did not receive the charge or sentence concessions 
contemplated by the plf:a agreement and the prosecuting attorney failed to 
seek or not to oppose these concessions as promised in the plea agreement; 
or 

(5) he did not receive the charge or sentence concessions 
contemplated by !he plea agreement concurred in by the court, and he did 
not affirm his plea after being advised that the court no longer concurred 
and being called upon to either affirm or withdraw his plea. 

(iii) The defendant may move for withdrawal of his plea with­
out alleging that he is innocent of the charge to which the plea has been 
entered. 

i\ 
(b) In the absence of a showing that willidrawal is nece;ssary to cor-

rect a mallifest fujustice, a defendant may not withdraw his plea of guilty 
or nolo contendere as a matter of right once the plea has been accepted by 
the court. Before sentence, the court in its discretion may allow the defen­
dant to withdraw his plea for any fair and just feason unless the prosecution 
has been substantially prejudiced by reliance upon the defendant's plea. 
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DELAWARE LAW 

Pursuant to Superior Court Criminal Rule 32(d) a motion to withdraw 
a plea of guilty or of nolo contendere may be made only before sentence is 
imposed or imposition of sentence is suspended. However, to correct manifest 
injustice, the court after sentence may set aside the judgment of conviction 
and penriit the defendant to withdraw his plea. The defendant does not have 
an absolute right to withdraw a guilty plea once it is made, but the motion 
is addressed to the sound discretion of the court. See State v. Adair, Del. 
Ct. Gen. Ses&, 117 A. 20 (1922). 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

2.2 Withdrawn plea not admissible. 

A plea of guilty or nolo contendere which is not accepted or has been 
withdrawn should not be received against the defendant in any criminal 
proceedings. 

DELAWARE LAW 

A plea of guilty withdrawn by leave of the court is not admissible at 
the trial on the substituted plea of not guilty. Kercheval v. United States, 
274 U.S. 220 (1927). 

COMMENT 

Delaware law is in accord with the Standard. 

PART II!. PLEA DISCUSSIONS AND PLEA AGREEMENTS 

3.1 Propriety of plea discussions and plea agreements. 

(a) In cases in which it appears that the interest of the public in the 
effective administration of criminal justice (as stated in section 1.8) would 
thereby be served, the prosecuting attorney may engage in plea discussions 
for the purpose of reaching a plea agreement. He should engage in plea dis­
cussions or reach a plea agreement with the defendant only through defense 
counsel. except when the defendant is not eligible for or does not desire 
appointment of counsel and has not retained counsel. 

(b) The prosecuting attorney, in reaching a plea agreement, may 
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agree to one or more of the following, as dictated by the circumstances of 
the individual case: 

(i) to make or not to oppose favorable recommendations as 
to the sentence which should be imposed if the defendant enters a plea of 
guilty or nolo contenere; 

(ii) to seek or not to oppose dislYiissal of the offense charged 
if the defendant enters a pleu of guilty or nolo contendere to another offense 
reasonably related to defendant's conduct; or 

(iii) to seek or not to oppose dismissal of ot.'1er charges or 
potential charges against the defendant if the defendant enters a plea of 
guilty or nolo contendere. 

(c) Similarly situated defendants should be afforded equal plea 
agreement opportunities, 

COMMENT 

The Committee considers plea bargaining appropriate as practiced in 
Delaware. Delaware practice is in accord with the Standard. Plea negotiations 
between the Attorney General's office and defense counsel are frequent. 
Such negotiations include reduction of the offense charged to a lesser in­
cluded offense and agreements to recommend or not to oppose favorable 
recommendations as to sentence. Code of Professional Responsibility DR 
7 -104 prohibits an attorney to communicate or cause another to communi­
cate on a subject with a party he knows is to be represented by a lawyer 
unless he has the prior consent of the lawyer representing the paKty. The 
subject matter of Standard 3.1 does not seem appropriate for embodiment 
in a rule of court, but trial judges should be sensitive to their responsibility 
to preserve the fairness of the bargaining process. For further comment 
see the Comparative St1,ldy on the Function of the Trial Judge. 

STANDARD 

3.2 Relationship between defense counsel and client. 

(a) Defense counsel should conclude a plea agreement only with 
the consent of the defendant, and should ensure that the decision whether 
to enter a plea of guilty or nolo contendere is ultimately made by the de­
fendant. 

(b) To aid the defendant in reaching a decision, defense counsel, 
after appropriate imlstigation, should ~dvise the defendant of the alter­
natives available and of considerations deemed important by him or the 
defendant in reaching a decision. 

DELAWARE LAW 

Code of Professional Responsibility EC 7·8 requires an attorney to 
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"exert his best efforts to insure that decisions of his client are made only 
after the client has been informed of relevant considerations. A lawyer ought 
to initiate this decision-making process if the client does not do so. Advice 
of a lawyer to his client need not be confined to purely legal considerations. 
A lawyer should advise his client of the possible effect of each legal alter­
native. A lawyer should bring to bear upon this decision-making process the 
fullness of his experience as well as his objective viewpoint. In assisting his 
client to reach a proper decision, it is often desirable for a lawyer to point 
out those factors which may lead to a decision that is morally just as well 
as legally permissible. He may emphasize the possibility of harsh conse­
quences that might result from assertion of legally permissible positions. 
In the fmal analysis, however, the lawyer should always remember that the 
decision whether to forego legally available objectives or methods because 
of non-legal factors is ultimately for the client and not for himself." 

COMMENT 

Delaware practice is in accord with the Standard. 

STANDARD 

3.3 Responsibilitias of the trial judge. 

(a) The trial judge should not participate in plea discussions. 

(b) If a tentative plea agreement has been reached which contem­
plates entry of a plea of guilty or nolo contendere in the expectation that 
other charges before that court will be dismissed or that sentence concessions 
will be granted, upon request of the parties the trial judge may permit the 
disclosure to him of the tentative agreement and the reasons therefi"r in 
advance of the time for tender of the plea. tie may then indicate to the 
prosecuting attorney and defense counsel whether he will concur in the 
propo~d disposition if the information in the presentence report is consis­
tent w.~1 the representations made to him. If the trial judge concurs, but 
later decides that the final disposition should not include the charge or 
sentence concessions contemplated by the plea agreement, he shall so advise 
the defendant and then call upon the defendant to either affirm or withdraw 
hill plea of guilty or nolo contendere. 

(c) When a plea of guilty or nolo contendere is tendered or received 
as a result of a prior plea agreement, the trial judge should give the agreement 
due consideration, but notwithstanding its existence he should reach an 
independent decision on whether to grant charge or sentence concessions 
under the principles set forth in section 1.8. 

COMMENT 

In Delaware, sentencing is a totally different proceeding from that in 
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which the plea of guilty is received, and it is almost always the case that the 
court will refuse to make a commitment on sentencing at the pleading stage. 
Thus, while Delaware practice is in accord with subsections (a) and (c) of 
the Standard, it does not follow subsection (b). 

STANDARD 

3.4 Discussion and agreement not admissible. 

Unless the defendant subsequently enters a plea of guilty or nolo 
contendere which is not withdrawn, the fact that the defendant or his counsel 
and the prosecuting attorney engaged in plea discussions or made a plea 
agreement should not be received in evidence against or in favor of the de­
fendant in any criminal or. civil action or administrative proceedings. 

COMNi'ENT 

A plea of guilty withdra\vn by leave of the court is not admissible 
at the trial on the substituted plea of not gUilty. Kercheval v. United States, 
274 U.S. 220 (1927). Delaware practice is in accord with the Standard. 
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CHAPTER 7 

JOINDER AND SEVERANCE 

PART l. JOINDER OF OFFENSES AND DEFENDANTS 

1.1 Joinder of offenses. 

Two or more offenses may be joined in one charge, with each offense 
stated in a separate count, when the offenses, whether felonies or misde­
meanors or both: 

(a) are of the same or similar character, even if not part of a single 
scheme or plan; or 

(b) are based on the same conduct or on a series of acts connected 
together or constituting parts of a single scheme or plan. 

DELAWARE LAW 

Superior Court Criminal Rule 8(a) provides: "Two or more offenses 
may be charged in the same indictment or information in a separate count 
for each offense if the offenses charged, whether felonies or misdemeanors 
or both, are of the same or similar character or are based on the same act 
or transaction or on 2 or more acts or transactions connected together or 
constituting parts of a common scheme or plan." Similar offenses may be 
joinf,ld in the same indictment or information even though they do not 
constitute part of a single scheme or plan. See Draper v. State, Del. SUPf., 
146 A. 2d 796 (1958), a case involving separate indictments relating to four 
different burglaries which were not part of the same scheme or plan. The 
court implies that, despite the fact that the burglaries were unrelated, it 
would have been permissible to join them in the same indictment. Such 
joinder would have been on the ground that the offenses were of the same 
or similar character. 

COMMENT 

Delaware law is in accord with the Standard. 

1.2 Joinder of defendants. 

Two or more defendants may .be joined in the same charge: 
(a) when each of the defendants is charged with accountability for 

each offense included; 
(b) when each of the defendants is charg(;'.4 with conspiracy and 

some ~f the defendants are also charged with onear more offenses alleged 
to be in furtherance of the conspiracy; or 

(c) when, even if conspiracy ,is not charged and all of the defendants 
are not charged in each count, it is alleged that the several offenses charged: 

(i) were part of a common scheme or plan; or 
\.\ 

-103-



(ii) were so closely connected in respect to time, place, and 
occasion that it would be difficult to separate proof of one charged from 
proof of the others. 

DELAWARE LAW 

Superior Court Criminal Rule 8(b) provides: "Two or more defen­
dants may be charged in the same indictment or information if they are 
alleged to have participated in the same act or transaction or in the same 
series of acts 01' tr.ansactions constituting an offense or offenses. Such defen­
dants may be charged in one or more counts together or separately and all of 
the defendants need not be charged in each count." In State v. Winsett, 
Del. Super., 205 A. 2d 510 (1964), the court held that a defendant charged 
with murder was properly joined for trial with two codefendants charged as 
accessories to the crime of murder, 

Joinder of defendants is more liberally permitted by 11 Del. C. §522 
which states that, subject to certain procedural safeguards, "2 or more per­
sons charged with conspiracy to commit a crime may be prosecuted jointly 
if: 

(1) They are charged with conspiring with one another; or 
(2) The conspiracies alleged, whether they have tlle same or different 

parties, are so tela ted that they constitute different aspects of a scheme of 
organized criminal conduct." 

COMMENT 

In general, Superior Court Criminal Rule 8(b) is in accord with the 
Standard. 11 Del. C. §522 goes beyond the Standard's recommended joinder 
in conspiracy cases. The ABA AdVisory Committee responsible for the 
Dtandttrd expressly recommends against adoption of a provision similar to 
§522. It appears that the specific language of the Standard is preferable to 
the language of Rule 8(b). Therefore, the Committee recommends repeal 
of §522 and revision of Rule 8(b) to conform to the language to the Stan­
dard. 

STANDARD 

1.3 Failure to join related offenses. 

(a) Two or more offenses are related offenses, for purposes of this 
standard, if they are within the jurisdiction of the same court and are based 
otl the same conduct or arise from the same crimhlal episode. 

(b) When a defendant lIaS been charged with two or more related 
Qffen~s.J!is timely motion to join them for trial should be granted unless 
th~c~utt determines that because the prosecuting attorney does not have 
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sufficient evidence to warrant trying some of the offenses lit the time, or 
for some other reason, the ends of justice would be defeateld if the motion 
were granted. A defendant's failure to so move constitutes Ii waiver of any 
right of joinder as to related offenses with which the defend!Ult knew he was 
charged. 

(c) A defendant who has been tried for one offens() may thereafter 
move to dismiss a charge for a related offense, unless a mot~l)n for joinder of 
these offenses was previously denied or the right of joindl~r was waived as 
provided in section (b). The motion to dismiss must be made prior to the 
second trial, and should be granted unless the court determines that because 
the prosecuting attorney did not have sufficient evidence 10 warrant trying 
this offense at the time of the first trial, or for some othel: reason, the ends 
of justice would be defeated if the motion were granted. . 

(d) Entry of a plea of guilty or nolo contendere tio one offense does 
not bar the subsequent prosecution of a related offense" A defendant may 
enter a plea of guilty of nolo contendere on the basis Qif a plea agreement 
in which the prosecuting attorney agreed to seek or not ,to oppose dismissal 
of other related charges or not to prosecute other potential} related charges. 

DELAWARE LAW 

Delaware law does not grant to criminal defendants the right to 
have related offenses joined in the same trial. 11 DeL C. § 207 bars a 
new prosecution for a violation of the same statutory provision based 
upon the same facts as a former prosecution (a) when there is an ac­
quital,(b) when there is an unreversed conviciton, (c) when there is a ter­
mination by fmal order or judgment for the defendant which is neces­
sarily conclusive of a fact which must be established for conviction and 
(d) when there is an improper termination during trial. 11 Del. C. § 208 
bars a subsequent prosecution for Violation of a different statutory 
provision or for a violation of the same statutory proviSion based on 
different facts (a) where the former prosecution resulted in an acquittal 
or a conviction and the subsequent prosecution is (i) for any offense of 
which the defendant could have been convicted on the first prosecution 
or (ii) for the same conduct unless the offense for which the defendant 
is subsequently prosecuted requires proof of 11. fact not required by the 
former offense and the law defining each of the offenses is intended 
to prevent a SUbstantially different harm or evil, (b) where the second 
offense was not consummated when the former trial began, (c) where 
the former prose'fution was terminated by an acquittal, final order 
or judgment for fue defendant which necessarily required a determina­
tion inconsistant with a fact which must be established for conviction 
of the second offense or (d) where the former prosecution was im­
properly terminated during trial and the subsequent prosecution is 
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for an offense of which the defendant could have been convicted had 
the former prosecution not been improperly terminated. 

COMMENT 

Present Delaware law does not conform with the Standard in 
that it does not permit the defendant to require joinder of related 
offenses and to avoid further prosecution for a related offense in the 
event that a motion for joinder has been made in a timely manner. 
The purpose of the Standard is "to protect defendants from 'successive 
prosecutions baseu upon essentially the same conduct, whether the 
purpose in so doing is to hedge against the risk of an unsympathetic 
jury at the first trial, to place a "hold" upon a person after he has 
been sentenced to imprisonment,or simply to harass by multiplicity 
of trials.''' However, h'le Committee does not recommend the adoption 
of the Standard, believing that criminal trials would be unnecessarily 
complicated and the required number of witnesses unnecessarily 
increased if the defendant could compel the joinder of multiple re­
lated offenses. In addition, the Committee believes that the Standard 
would place the State at a disadvantage in plea bargaining. The Com­
mittee believes that 11 Del. C. § §207-08 provide sufficient safeguards 
against burdensome multiple trials. 

PART II. SEVERANCE OF OFFENSES AND DEFENDANTS 

2:i Timeliness of motion; waiver; double jeopardy. 

(a) A defendant's motion for severance of offenses or defendants 
must be made before trial, except that a motion for severance may be made 
before or at the close of all the evidence if based upon a ground not pre­
viously known. Severance is waived if the motion is not made at the appro­
ptiate time. 

(b) If a defendant's pretrial motion for severance was overruled, 
he may renew the motion on the same grounds before or at the close of 
all the evidence. Severance is waived by failure to rellew the motion. 

(c) Unless consented to by the defendant, a motion by the p:to­
secuting attorney for severance of counts or defendants may be granted 
only prior to trial. 

(d) If a motion for severance is granted durillg the trial and the 
motion was made or consented to by the defendant, the granting of the 
motion shall not bar a subsequent trial of that defendant on the offenses 
severed. 
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DELAWARE LAW 

Under Superior Court Criminal Rule 12(b), a motion flpr Sel[-' 

erance must be made prior to trial. Failure to move for severarice in 
accordance with the Rule constitutes a waiver unless the court !Il:ants 
relief from the waiver "for cause shown." Under~-:11 Del. C. '§207, 
termination of the trial of an offense as the result of the granting of 
a motion for severance during the trial would not bar a further prosecu­
tion for such offense. 

COMMENT 

The Standard seems preferable to the current Delaware law in 
that it provides expliCitly for a motion for severance during trial based 
upon discovery of facts not previously known. There also appears to 
be merit in the Standard's position that a pre.trial motion for severance 
which was overruled must be renewed at trial before or at the close 
of all the evidence, or severance is waived. This proce~ure would give 
the court which has heard the evidence an opportunity to judge 
whether the previous failure to grant the motion for severance has had 
a prejudicial effect on the trial of the case. On the other hand, the 
present Delaware Rule which permits the court, for cause shown, 
to grant relief from the implied waiver of severance arising out of 
failure to move therefor prior to trial seems preferable to the Stan­
dard which has no equivalent provision. 

STANDARD 

2.2 Severance of offenses. 

(a) Whenever two or more offenses have been joined for trial solely 
on the grQund that they are of the same or similar character, the defendant 
shall have a right to a severance of the i:--Yenses. 

(b) The court, on application of the prosecuting attorney, or on 
application of the defendant other than under subsection (a), should grant 
a severance of offenses whenever: 
. 0) if before trial, it is deemed appropriate to promote a fair 
determination of the defendant's guilt or innocence of each offense; or 

(ii) if during trial upon consent of the defendant, it is deemed 
necessary to achieve a fair determination of the defendant's guilt or inno­
cence of each offense .. The court shojJld consider whether, in view of the 
number of offenses charged and the complexity of the evidence to be offered, 
the trier of fact will be able to distinlguish the evidence and apply the law 
intelligently as to each offense.' . 
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DELAWARE LAW 

Superior Court Criminal Rule 14 provides for relief from pre­
judicial joinder of offenses. "If it appears that a defendant or the State 
is prejudiced by a joinder vf offenses ... in an indictment or informa­
tion or by such joinder for trial together, the Court may order an 
election or separate trials of counts, grant a severance of defendants 
or provide whatever other relief justice requires." 

COMMENT 

Delaware law does not comply with the Standard which grants 
in subparagraph (a) an absolute right to severance of two or more 
offenses which have been joined for trial solely on the ground that 
they are of the same or similar character. Subparagraph (b) appears 
to be a more elaborate statement of the general principle embodied 
in Rule 14. As to subparagraph (a), the ABA concludes that a right 
to severance of similar offenses without any specific showing of pre­
judice is required to prevent undue limitations on the defendant's 
right to testify in his own behalf and because of the likelillOod that 
a jury may be more ready to find guilt where the defendant is charged 
with multiple offenses. 

The Committee recommends that no change be made in the 
current Delaware severance practice, believing that an absolute right 
to severance, without any showing of probable prejudice, would unduly 
delay the administration of criminal justice. 

STANDARD 

2.3 Severance of defendants 

(a) When a defendant moves for a severance because an out-of-court 
statement of a codefendant makes reference to him but is 110t admissible 
against him, the court should determine whether the pros~l;'tltion intends 
to offer the statemt;,l.( in evidence at the trial. If so, the court should require 
the prosecuting attorney to elect one of the following courses: 

(i) a joint trial at which the statement is not admitted into 
evidence; 

(ii) a joint trial at which the statement is admitted into evi­
dence only after all references to the moving defendant have been deleted, 
provided that, as deleted, the confession will not prejudice the moving 
defendant; or 

(iii) severance of the moving defendant. 

(b) The court, on application of the prosecuting attorney,' o~ ,Hi 
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application of the defendant other than under subsection (a), should grant 
a severance of defendants whenever: 

(i) if before trial, it is deemed necessary to protect a defen­
dant's right to a speedy trial, or it is deemed appropriate to promote a fair 
determination of the guilt or innocence of one or more defendants; or 

(ii) if during trial upon consent of the defendant to be severed, 
it i& deemed necessary to achieve a fair determination of the guilt or inno­
cence of one or more defendants. 

(c) When such information would assist the court in ruling on a 
motion for severance of defendants, the court may order the prosecuting 
attomey to disclose any statements made by the defendants which he intends 
to introduce in evidence at the trial. 

2.4 

DELAWARE LAW 

Superior Court Criminal Rule 14 allows for relief from pre­
judicial joinder of defendants. "If it appears that a defendant or the 
State is prejudiced by a joinder of ... defel'ldants in an indictment 
or information or by such joinder for trial together, the Court may 
order an election or separate trials of counts, grant a severance of 
defendants or provide whatever other relief justice requires. In ruling 
on a motion by a defendant for severance the Court may order the 
attorney for the State to deliver to the Court for inspection in camera 
any statemen ts or confessions made by the defendants which the Sta te 
intends to introduce in evidence at the tria!." 

COMMENT 

The Standard, in outlining the various alternatives open to the 
court, both in cases where there is an out-of-court statement by a 
codefendant and in cases of other types of prejudice, seems preferable 
to the present Delaware Rule. Further, Delaware is not in compliance 
with the Standard in providing for ;"in camera" inspection of state­
ments by a codefendant. The Standard would require that any such 
statements which the prosecution intends to use be made available 
to all defendants and to the court. The Committee recommends adop­
tion of the Standard through a revision of Rille 14. 

STANDAFfD 

Failure to prove grounds for joinder of defendants. 

If a defendant moves for severance' at the conclusion of the prosecu­
tion's case or of all the evid~nce, and there is not sufficient evidence to 
support the allegation upon which the moving defendant was joined for 

-109-



trial with the other defendant or defendants, the court should grant .~. sever­
ance if, in view of this lack of evidence, severance is deemed necessary to 
achieve a fair determination of that defendant's guilt or innocence. 

DELAWARE LAW 

A motion for severance at the conclusion of the prosecution's 
case on the ground that there is not sufficient evidence to support the 
joinder of defendants is not specifically contemplated by the present 
Delaware Rules. If there is prejudice resulting from such joinder, 
Superior Court Criminal Rule 14 would apparently contemplate 
granting of a motion for severance at this stage of the proceedings. 

COMMENT 

The Standard appears to strike a proper balance between a 
technical ground for severance and the necessity for protecting a 
defendant's rights. Granting of the renewl1d motion for severance is 
not a matter of right under the Standard once it is established that 
all allegations needed for joinder are not supported by the evidence. 
The Standard does permit severance when it is deemed necessary to 
achieve a fair determination of a defendant's guilt or innocence. The 
Committee recommends adoption of the Standard. 

PART III. CONSOLIDATION OR SEVERANCE ON MOTION OF COURT 

3.1 Authority of court to act on own motion. 

(a) The court may order consolidation of two or more charges for 
trial if the offenses, and the defendants if there is more than one, could have 
been joined in a single charge. 

(b) The court may order a severance of offenses or defendants before 
trial if a severance could be obtained on motion of a defendant or the prose­
cution. 

DELAWARE LAW 

Superior Court Criminal Rule 13 permits the court to order two 
or more indictments or informations to be tried together if the offenses 
and/or the defendants could have been joined in a single indictment 
or information. Superior Court Criminal Rule 14 apparently contem­
plates the possibility that the court may act on its own motion to order 
severance of offenses or defendants before trial. 

COMMENT 

Delaware law is in accord with the Standard. 
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CHAPTER 8 

TRIAL BY JURY 

PART I. WHEN TRIAL BY JURY: WAIVER 

1.1 Right to ju ry trial. 

Defendants in all criminal cases should have the right to be tried by a 
jury of twelve whose verdict must be unanimous, except that where not 
barred by applicable constitutional provisions, the right to jury trial may 
be limited in one or more of the following ways: 

(a) by dunial of jury trial to those charged with "petty offenses"; 
(b) by requiring trial without jury for lesser offenses, provided there 

is a right to appeal without unreasonable restrictions to a court in which 
a trial de novo by a jury may be had; 

(c) by the use of juries of less than twelve, without regard to the 
consent of th't parties; or 

(d) 'Oy permitting less than unanimous verdicts, without regard to 
the consent; of the parties. 

DELAWARE LAW 

The Delaware Constitution, Article I, Section 7, guarantees a "speedy 
and public trial by an impartial jury," in all criminal prosecutions. However, 
under Article XV, Section 7, certain election offenses can be tried as mis­
demeanors without a jury in the superior court. This is the only instance in 
which the superior court has exclusive original jurisdiction over misdemeanors 
in which the defendant is not entitled to trial by jury. The election offenses 
subject to trial in the superior court without jury are found in Article V, 
Section 7, with the procedure prescribed in Article V, Section 8. Article V, 
Section 7, limits the possible p(!l1alty to a fine of not less than $100 nor 
more than $S ,000 or a term of imprisonment of one month to three years, 
or both. at the discretion of the court. That Section further provides that 
if the defendant is a male, he shall lose the right to vote for ten years follow­
ing his sentence. However, in State v. Hollinger, Del. Super., 337 A. 2d 
326 (1975), the superior court held, that despite Article V, Section 8, of the 
Delaware constitution, the defendants were entitled to a jury trial since the 
maximum penalty was three years imprisonment. 

A jury trial may or may not be available in a prosecution for a mis­
demeanor, depending upon the court in which the offense is charged. A 
person charged with a misdemeanor in the Municipal Court for the City of 
Wilmington, where proceedings are had without trial by jury and which has 
original jurisdiction for misdeameanors committed within tlle City of Wil· 
mington, becomes entitled to a jury trial only if he is entitled to an appeal 
to the superior court. He is entitled to such an appeal only if his sentence 
exceeds one month imprisonment or a fine of $100.00. Delaware Constitu-
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tion, Article IV, Section 29. Motor vehicle violations are an exception to this 
rule, and the defendant is entitled to an appeal,and therefore, trial by jury in 
any case in which hs is charged with a violation of the Motor Vehicle Code. 
21 Del. C. §708. Trial in justice of the peace courts ts by a judge alone with­
out a jllry. Justice of tlle peace courts have concurrent jurisdiction with the 
superior court Witll respect to designated misdeameanors and violations 
alleged to have occurred in New Castle County, outside the City ofWilming­
ton. Anyone brought before a justice of tlte peace has a right to make an 
application to have his case heard there or in the court of common pleas. 
11 Del. Co §5303. If a defendant brought into the magistrate court elects to 
have his case transferred to the Court of Common Pleas of the State of 
Delaware, New Castle County, then he must make a further election. If he 
elects to have his case heard in the court of common pleas, he is required 
to waive his right to trial by jury. If, on the other hand, he elects to have his 
case heard in the superior court, he is requii'ed to waive his right to trial in 
the court of common pleas. In tillS situation, he will be entitled to trial by 
jury in tlte superior court. 11 Del. C. §5301. In Kent and Sussex Counties, 
the courts of commom pleas conduct jury trials, and once having trans­
ferred from ilie justice of tlte peace court to ilie court of common pleas in 
Kent or Sussex Counties, tlte defendant has tlte right to elect Lo trial witlt or 
without a jury, wiiliout obtaining the prior consent of the State. In Thomas 
v. State, Del. Supr., 331 A.2d 147 (1975), the Delaware Supreme Court, in 
a criminal contempt proceeding, held iliat the "federal six-month rule" is 
the appropriate "dividing line between petty and serious crimes." 

In any instance, except the election offenses mentioned above, in which 
an individual is indicted by the grand jury and charged with a misdemeanor, 
he is subject to trial by jury in tlte superior court. Trial by jury can only be 
waived if the defendant, tlle State and the court consent. 

Family court hears certain offenses involving adults. In such cases tlle 
court sits wiiliout a jury. Appeals from the family court go to the superior 
court where ilie defendant may be tried by a jury. 10 Del. C. §960, seems' 
to indicatetllat all decisions of the family court are appealable without 
regard to jurisdictional penalty. 

Delaware maintains a systenl of alderman or mayor trial courts. A 
person convicted before an alderman or mayor may appeal such conviction 
without regard to what tlle penalty may be. 11 Del. C. §4503. Such an 
appeal would entitle the person' convicted to a jury trial in tlle superior 
court. 

The proposed Delaware constitution which has been defeated in the 
general assembly, provides that every person charged with a criminal offense 
shall have the right to trial by petit jury as heretofore mentioned, except as 
to such misdemeanors as the general assembly may specify by a 2/3 vote. 
It further provides that tlle number of jurors in all criminal cases shall be six, 
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except in capital cases, when the number shall be twelve. (Art. 1, Section 
103). 

Article IV, Section 411, provides that the general assembly may regu­
late the jurisdiction of misdemeanors in the statutory courts provided, how­
ever, that a right of appeal to a constitutional court shall be provided in all 
cases, including misdemeanors. Article IV, Section 413, of the proposed con­
stitution would require, however, that all appeals be on the record with no 
trials de novo. 

It is anticipated that all persons coming into the court system will in 
the first instance be given a choice of trial in the courts normally heuring 
misdemeanors or the right to transfer to the superior court for jury trial. 
In the event that trial is had in the superior court, there would be no further 
right to jury trial. On the other hand, all others coming into the court system, 
with the exception of those excluded as petty offenses by 2/3 vote of the 
general assembly would have the right to jury trial. 

COMMENT 

Present Delaware law is not in accord with the Standard as expressed 
in subparagraphs (a), (c) and (d). The Committee notes, with respect to sub­
paragraph (c), that the ABA Commission on Judicial Administration in §2.10 
(a) of its tentative Standards on Trial Courts, would permit a jury of less 
than 12 only where the possible penalty is less than six months confinement. 

STANDARD 

1.2 Waiver of trial by jury. 

(a) Cases required to be tried by jury should be so tried unless jury 
trial is waived. 

(b) The court should not accept a waiver unless the defendant, 
after being ad"ised by the court of his right to trial by jury, personally waives 
his right to trial by jury, either in writing Or in open court for t,~ocC,ecord. 

(c) A defendant may not withdraw a voluntary and knowing waiver 
as a matter of right, but the court, in its discretion, may pennit withdrawa!" 
prior to the commencement of the trial. '",-or 

DELAWARE LAW 

Superior Court Criminal Rule 23(a) requires a trial by jury of "Cases 
required to be tried by jury" in the absence of a written waiver of jury trial 
by the defendant with the approval of the court and the consent of the 1,(.,1 

State. There is Roright to a non-jury tria! in the absence of agreement by 
,-'I 
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both counsel and the court. Longoria v. State, Del. Supr., 168 A. 2d 695 
(1961). No case has been found relating to withdrawal of a waiver of jury 
trial. 

COMMENT 

The Standard differs from present Delaware law in that it does not 
expressly provide for consent by the court and the State in the case of a 
waiver of jury trial. The ABA Advisory Committee commentary indicates that 
the Committee took no position one way or the other on t.his matter. The 
Standard aI~o differs from the present Delaware Rule in its express require· 

. ment that the court advise the defendant of his right to a trial by jury prior 
to the waiver and expressly provides for discretion in the court to permit 
the withdrawal of a waiver of jury trial. 

STANDARD 

1.3 Waiver of full jury. 

(a) The defendant may elect trial by a number of jurors (fixed by 
constitution, statute, or rule or court) less than the number to which he is 
entitled. 

(b) At any time before verdict, the parties with the approval of the 
court may stipulate that the jury shall consist of any number less than that 
required for a full jury. 

(c) The court should not permit such an election or accept such a 
stipulation unless the defendant, after being advised by the court of his right 
to trial by a full jury, personally waives his right to trial by a full jury either 
in writing or in open court for the record. 

DELAWARE LAW 

Superior Court Criminal Rule 23(b) permits the parties to stipulate in 
writing, with the approval of the court, at any time before the verdict that 
the jury shall consist of any number less than 12. 

COMMENT 

Subparagraph (b) of the Standard is substantially identical with the 
present Delaware law. Subsection (a) expands upon the present law in that it 
contemplates that a jury ofless than 12 may be established by statute or rule 
and that a defendant may elect a trial by such a jury, presumably without 
approval by either the court or the prosecutor. The present Delaware Rule 
does not fully comply with subparagraph (c) which contemplates that a 
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waiver of a full jury would be made in open court after the judge has per· 
sonally advised the defendant of his rights. 

PART II. SELECTION OF THE JURY 

2.1 Selection of prospective jurors. 

The selection of prospective jurors should be governed by the following 
general principles: 

(a) The names of those persons who may be called for jury service 
should be selected at random from sources which will furnish a representative 
cross-section of the community. 

(b) Jury officials should determine the qualifications of prospective 
jurors by questionnaire or interview, and disqualify those who fail to meet 
specified minimum requirements. The grounds for disqualification should be 
clearly stated objective criteria, such as: 

(i) inability to read, write, speak, and understand the English 
language; 

(ii) incapacity, by reason of mental or physical infirmity, 
to render efficient jury serve; 

(iii) failure to meet reasonable requirements concerning citizan­
ship, residence, or age; and 

(iv) pending charge or conviction of a felony or a crime in­
volving moral turpitude. 

(c) Prospective jurors may be excused from jury service upon re­
quest on the basis of clearly stated grounds for exemption, such as: 

(i) that the person has previously served as a juror within a 
specified period of time; or 

(ii) that the person is actively engaged in one of a limited num­
ber of specifically identified critical occupations. 

(d) The court may excuse other persons upon a showing of undue 
hardship or extreme inconvenience. 

DELAWARE LAW 

Under 10 Del. C. §4504(a), all persons 'qualified to vote at the general 
election are liable to serve as jurors. This section also lists a number of oc­
cupations which are exempt from jury duty. §4504(b) provides for the sub­
mission of a questionnaire, approved by the superior court, to prospective 
jurors in order to determine their qualifications for jury service. There is no 
specification, !V,)wever, of what such qualifkations may be. The only quali­
fication listed{n the statute is that jurors be "sober and judicious persons." 
10 Del. C. §4505. Persons who have served as jurors during the immediately 
proceding term of the court are exempt from jury service, 10 Del. C. § §4506 
and 4509. Persons who have any matter Of fact at issue pending for trial 
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arc likewise exempt. 10 Del. C. §4509. In a second trial of same matter, 
persons who sat as jurors in the first trial are disqualified, absent the consent 
of both parties. 10 Del. C. 94523. 

COMMENT 

Delaware law substantially complies with the Standard, except for its 
failure to specify the grounds for disqualification of a juror, The Committee 
favors adoption of a list of grounds for disqualification. The Committee also 
beHeves that great improvements should be made in the quality of Delaware 
jurors. Random selection from the population as a whole is strongly recom­
mended, 

STANDARD 

2.2 List of prospective jurors. 

Upon request the parties SilOUld be furnished with a list of prospective 
jurol's with their addresses. 

DELAWARE LAW 

Superior Court Criminal Rule 24(e) requires the prothonotary to obtain 
information from each member of a panel of jurors with respect to his name, 
nddress, date of birth, occupation (if a housewife is called as a juror, her 
husbartd's occupation must be given), name of employer and length of 
residence in the county and in the state. The Rule further proVides that the 
information so optained must be kept by the prothonotary and made avail­
able to the Attorney General or to the defendant or to this attorney upon 
request. 

COMMENT 

The present Delaware Rule appears to make more information avail­
able to defense and prosecution that the Standard. The additional informa­
tion providl~d by the Delaware Rule is designed to aid in the detennination 
of the existence of a cause which would disqualify a potential juror. 

STANDARD 

2.3 Challenge to the array. 

The prosecuting attorn~y l1nd the defendant or his attorney may chal­
lenge the array on the ground that there has been a material departure from 
the requirements of the law governing selection of jural'S. 
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DELAWARE LAW 

Superior Court Criminal Rule 24(d) permits a challenge to the array 
of jurors on the ground that the jurors where not selected or summoned 
according to law. No challenge to the array is permitted after the jury is 
sworn. 

COMMENT 

Delaware law is substantially in accord with the Standard. 

STANDARD 

2.4 Voir dire examination. 

A voir dire examination should be conducted for the purpose of dis­
cOveling bases for challenge for cause and for the purpose of gaining know­
ledge to enable an intelligent exercise of peremptory challenges. The judge 
should initiate the voir dire examination by identifying the parties and their 
respective counsel and by bliefly outlining the nature of the case. The judge 
should then put to the prospective jurors any questions which he thinks 
necessary, touching their qualifications to serve as jurors in the cause on 
trial. The judge should also permit such additional questions by the defen­
dant or his attomey and the prosecuting attorney as he deems reasonable 
and proper. 

DELAWARE LAW 

Superior Court Criminal Rule 24(a) permits the court to conduct voir 
dire itself or to allow counsel to examine prospective jurors. However, in 
practice voir dire examinations are almost universally conducted by court, 
without opportunity for questioning by counsel. In Parson v. State, Del. 
SUpT., 275 A.2d 777, 784 (1971), the supreme court specifically approved 
this practice in the following words: "We are of the opinion that as a general 
rule, in the exercise of the discretion vested in him by Rule 24(a), the trial 
judge should reserve to himself the function of interrogating prospective 
jurors upon VOir dire examination as heretofore; provided, however, that 
reasonable opportunity be accorded to counsel to submit to the trial judge 
requested questions to be asked the prospective jurors, to be accepted or 
rejected by the judge in the exercise of a sound judicial discretion." 

COMMENT 

The Standard expands upon the present Rule's description of the pur­
pose of voir dire. It also differs from the present Rule, as' interpreted by the 
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supreme court, in that it apparently contemplates a greater scope for ques­
[ioning of prospective jurors by counsel. In the Committee's view, however, 
the present Delaware practice is so well established that any proposed change 
would be undesirable, particularly because the present system works well in 
practice. 

STANDARD 

2.5 Challenges for cause. 

If the judge after examination of any juror is of the opinion that 
grounds for challenge for cause are present, the judge should excuse that 
juro~ from the trial of the case. If the judge does not excuse the juror, any 
party may challenge the juror for cause. A challenge to an individual juror 
should be made before he is swom to try the case, but the judge may permit 
it to be made after he is swom but before jeopardy has attached. 

2.6 Peremptory challenges. 

The number of peremptory !.:hallenges and the procedure for their exer­
cise should be governed by rule or statute. 

DELAWARE LAW 

Present Delaware practice permits challenge of a juror for cause, if such 
cause 1s developed during the course of the voir dire examination. Superior 
Court Criminal Rule 24(b) governs peremptory challenges. In capital cases, 
the State is entitled to 12 peremptory challenges and the defendant is entitled 
to 20 peremptory challenges; the defense is required to exercise its challenge 
with respect to each juror in advance of exercise of State's challenge. In 
non-capital cases the State and the defense each has six challenges exercisable 
after the jury is impanelled in alternate fashion with the defense proceeding 
first. If there is more than one defendant, the Rule permits the court to allow 
the defendants additional peremptory challenges and to permit them to 
be QXercised separately or jOintly. 

COMMENT 

While Delaware law is in accord with the Standards, the Committee 
believes that it would be desirable to promulgate a rule which would set 
forth, as does Standard 2.5, the rules relating to challenge for cause. 

STANDARD 

2.7 Alternate or additional jurors. 

A trial judge Illny empanel one or more altemate or additional 
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jurors whenever, in his discretion, he believes it advisable to have such jurors 
available to replace jurors who, prior to the time the jury retires to consider 
its verdict, become or are found to be unable or disqualified to perform their 
duties. Such jurors should be drawn in the same manner, have the same 
qualifications, be subject to the same examination and challenges, ano. take 
the same oath and have the same functions, powers, facilities and privileges 
as the regular jurors. 

DELAWARE LAW 

Superior Court Criminal Rule 24( c) provides for the selection of not 
more than four alternate jurors. Alternate jurors have the same qualifications 
and duties as regular jurors, and are excused, if their services are not required, 
after the jury retires to consider its verdict. 

COMMENT 

The present Delaware Rule js in acpord with the Standard except that 
it limits the number of alternate jurors while the Standard has no such limit. 
The Committee recommends 110 change in the present Rule. 

PART III. JUROR ORIENTATION AND COMPENSATION 

3.1 Juror orientation; use of handbooks. 

Prospective jurors should receive an orientation which informs them of 
the nature of their duties and introduces them to trial procedure and legal 
terminology, but which does not include anything to be regarded by the 
jurors as instructions of law to be applied in any case or anything that may 
prejudice a party or mislead the jurors. It is preferable that this orientation be 
accomplished by the use of juror handbooks, which may but need not be 
implemented by oral instructions. 

COMMENT 

Nthough there is no rule on the subject, the superior court follows the 
practice of holding an orientation session for members of the jury panel for 
the purpose of explaining the general nature of their duties and the cases 
which they will be likely to hear. In addition, the superior court provides 
each member of the panel with a booklet entitled HA Handbook for Petit 
Jurors" which covers such matters as proper conduct of jurors and informa­
tion about the trial. Delaware practice is in accord with the Standard. 
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STANDARD 

3.2 Compensation of jurors. 

Jurors should receive reasonable compensation for their service. Such 
compensation should include: 

(a) a per diem allowance which is sufficient to prevent undue hard­
ship; and 

(b) reimbursement for reasonable travel and subsistence expenses. 

DELAWARE LAW 

Provision is made in 10 Del. C. §4525 for payment of "the amount 
due to each juror for his service at such Court." The allowances presently 
provided for jurors is $15.00 per day plus 1 O¢ per mile travel allowance. 

COMMENT 

Present compensation of jurors in Delaware does not conform to the 
Standard. 

PART IV. SPECIAL PROCEDURES DURING JURY TRIAL 

4.1 Custody and restraint of defendants and witnesses. 

(a) During trial the defendant should be seated where he can effec­
tively consult with his counsel and can see and hear the proceedings. 

(b) An incarcerated defendant or witness should not be required to 
appear in court in the distinctive attire of a prisoner or convict. 

(c) Defendants and witnesses ~hould not be subjected to physical 
restraint while in court unless the trial judge has found such restraint reason­
ably necessary to maintain order. If the trial judge orders such restraint, he 
should enter into the record of the case the reasons therefor. Whenever 
physical restraint of a defendant or witness occurs in the presence of jurors 
trying the case, the judge should instruct those jurors that such restraint 
is not to be considered in assessing the proof and determining guilt. 

DELAWARE LAW 

Superior Court Criminal Rule 43 provides that the defendant must be 
present at every stage of a proceeding within the original jurisdiction of the 
superior comt. In cases within that court's appellate jurisdiction, the defen­
dant need not be present at arraignment if counsel is present and enters a 
plea, but must be present at every other stage of the proceeding. In non­
capital cases, the defendant's voluntalY absence after the trial has been com-
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menced in his presence does not prevent continuing the trial to and including 
the return of the verdict. The United States Supreme Court has'held that a 
defendant can be removed by the court, after warning, if he engages in 
speech and conduct which is so noisy and disruptive that it makes contin­
uance of an orderly trial difficult or impossible. Il1inois v. Allen, 397 U.S. 
337 (1970). The Supreme Court also indicated in dicta that court may order 
a defendant bound and gaged, cite him for contempt or remove him until 
he promises to conduct hL"lllself properly in order to preserve the decorum of 
the courtroom. 

COMMENT 

Present Delaware law is substantially in accord with the Standard, 
except that there is no rule explicitly recognizing the principle set forth in 
subparagraph (b ). 

4.2 Note taking by jurors. 

Jurors may take notes regarding the evidence presented to them and 
keep these notes with them when they retire for their deliberations. Such 
notes should be treated as confidential between the juror making them and 
his fellow jurors. 

COMMENT 

There are no applicable Delaware rules or statutes on the subje'ct of 
note taking by jurors, but the matter is believed to be within the discretion 
of the trial court. It would be appropriate to resolve the question of whether 
jurors mayor may not take notes by appropriate court rules. 

STANDARD 

4.3 Substitution of judge. 

If by reason of death, sickness or other disability the judge before 
whom a jury trial has commenced is unable to proceed with the trial, another 
judge, upon certifying that he has familiarized himself with the record of the 
trial, may proceed with and finish the trial. 

DELAWARE LAW 

Superior Court Criminal Rule 25(a) provides for a substitute judge if 
the judge before whom a jury trial has commenced is unable to proceed with 
the trial by reason of death, sickness or other disability. The SUbstitute judge 
is required to certify that he has familiarized himself with the record of the 
trial or, in the alternative, the judge may proceed upon written stipulation of 
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the Attorney General, the attorney for the defendant and the defendant. 

COMMENT 

The Standard differs from the present Delaware Rule by eliminating 
the provision for stipulation of the parties and by requiring in all cases a 
certification by the new judge that he has familiarized himself with the fI~cord 
oftrial. 

STANDARD 

4.4 Evidence of prior convictions. 

When the defendant's prior convictions are admissible solely for the 
purpose of determining the sentence to be imposed, the jury should not be 
informed of them, either through allegations in the charge or by the intro­
duction of evidence, until it has found the defendant guilty. 

COMMENT 

Present Delaware practice is in accord with the Standard. 

STANDARD 

4.5 Motion for judgment of acquittal. 

(a) After the evidence on either side is closed, the court on motion 
of a defendant or on its own motion shall order the entry of a judgment of 
acquittal of one or more offenses charged if the evidence is insufficient to 
sustain a convictiQn of such offense or offenses. Such a motion by the defen­
dant, if not granted, shall not be deemed to withdraw the case from the jury 
or to bar the defendant from offering evidence. 

(b) If the defendant's motion is made at the close of the evidence 
offered by the prosecution, the court may not reserve decision on the mo­
tion. If the defendant's motion is made at the close of all the evidence, the 
court may reserve decision on the motion, submit the case to the jury and 
decide the motion either before the jury returns a verdict or after it returns 
a verdict of guilty or is discharged without having returned a verdict. 

(c) If the jury returns a verdict of guilty or is discharged without 
having returned a verdict, the defendant's motion may be made or renewed 
within a certain time, set by statute or rule, after discharge of the jury or 
within such further time as the court may fix. Such a motion is not barred 
by defendant's failure to make a similar motion prior to the submission of 
the case to the jury. 

\~ 
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DELAWARE LAW 

Superior Court Criminal Rule 29(a) provides that the court, on motion 
of a defendant or on its own motion shall order the entry of a judgment of 
acquittal of one or more offenses charged in an indictment or information 
after the evidence of either side is closed if the evidence is insufficient to 
sustain a conviction of such offense or offenses. The Rule expressly provides 
that a defendant's motion for judgment of acquittal at the close of the State's 
case does not prevent the defendant from offering evidence thereafter. Rule 
29(b) provides that the court may reserve decision on a motion for judgment 
of acquittal made at the close of all the evidence, may submit the case to the 
jury and decide the motion either before the jury returns a verdict or after 
it returns a verdict of guilty or is discharged without having returned a ver­
dict. Rule 29(c) provides that a motion for judgment of acquittal may be 
made or renewed within ten days after the jury is discharged, having returned 
a verdict of guilty or without having returned a verdict. On such motion, 
the court may set aside the verdict and enter judgment of acquittal. Under 
such circumstances, it is not necessary that a similar motion has been made 
prior to the submission of the case to the jury. 

COMMENT 

Present Delaware law is in accord with the Standard. 

STANDARD 

4.6 Jury instructions. 

(a) A collection of accurate, impartial, and understandable pattern 
jury instructions should be available for use in criminal cases in each juris­
diction. Counsel and the court should nonetheless remain responsible for 
ensuring that the jury is adequately instructed as dictated by the needs of the 
individual case, and to that end should modify and supplement the 
pattern instructions whenever necessary. 

(b) At the close of the evidence or at such earlier time as the "court 
reasonably directs, the court should allow any party to tender w~tien in­
structions and may direct counsel to prepare designated instructions in 
writing. Copies of tendered instructions and instructions prepared at the 
direction of the court should be furnished the other parties. 

(c) At a conference on instructions, which should be held out of 
the hearing of the jury, and, on request of any party, out of the presence of 
the jury, counsel should be afforded an opportunity to object to any insturc­
tion tendered by another party or prepared at the direction of the court. 
The court should advise counsel what instructions will be given prior to their 
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delivery and, in any event, before the arguments to the jury. No party should 
be permitted to raise on appeal the failure to give an instruction unless he 
shall 11 ave tendered it, and no party should be permitted to raise on appeal 
the giving of an instruction unless he objected thereto, stating distinctly the 
matter to which he objects and the grounds of his objection. However, if the 
interests of justice so require, substantial defects or omissions should not 
be deemed waived by failure to object to or tender an instruction. 

(d) After the jury is sworn the court may give preliminary instruc­
tions deemed appropriate for their guidance in hearing the case. After the 
arguments are completed, th~ court should give the jury all necessary in­
structions. 

(e) All instructions, whether given or refused, should become a part 
of the record. All objections made to instructions and the rulings thereon 
should be included in the record. 

DELAWARE LAW 

Pattern jury instructions for use in Delaware criminal cases have re­
cently been promulgated by a committee appointed by the Chief Justice of 
the Supreme Court of Delaware. These pattern instructions include general 
instructions to be used prior to the trial, certain instructions to be used 
during the trial, concluding general instructions, instructions relating to 
evidence and instructions defining various major crimes under the Delaware 
Criminal Code. Copies of the pattern instructions have been made avail­
able to all judges and law libraries as well as to the offices of the Attorney 
General and the Public Defender. 

Superior Court Criminal Rule 30 allows parties to file written requests 
for instructions, with copies to adverse parties. The court is required to in­
form counsel of its proposed action upon requests prior to their arguments 
to the jury. Except with special permission of the court, no party may assign 
as error any portion of the court's charge or omission therefrom unless he 
objects thereto before or at a time set by the court immediately after the jury 
retires to consider its verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Instructions are delivered by the court 
orally, but in capital cases the court is required to provide tlle jury foreman 
with a copy of the instructions for use by the jury during its deliberations. 

COMMENT 

With the promulgation of pattern jury instructions, Delaware law is 
substantially in accord with the Standard. It is possible, however, tllat the 
procedure for settling upon which of such pattern instructions will be used 
should be formalized by additions to Rule 30. I 

-124-



PART V. JURY DELIBERATIONS AND VERDICT 

5.1 Materials to jury room. 

(a) The court in its discretion may permit the jury, upon retiring for 
deliberation, to take to the jUlY room a copy of the charges against the 
defendant and exhibits and writings which have been received in evidence, 
except depositions. 

(b) Among the considerations which are appropriate in the exercise 
of this discretion are: 

(i) whether the material will aid the jury in a proper considera­
tion of the case; 

(ii) whether any party will be unduly prejudiced by submission 
of the material; and 

(iii) whethe~ the material may be subjected to improper use by 
the jury. 

DELAWARE LAW 

Papers read in evidence to the jury, except depositions, may be taken 
to the jury room. 10 Del. C. §4528. In capital cases, the court is required to 
deliver to the jury foreman a copy of its instructions orally delivered for use 
by the jury during its deliberations. Superior Court Criminal Rule ::lO(b). 
There is no procedure for providing the jury with written instructions in 
any other case, but the matter is viewed as being witlting j:he discretion of 
the. court. 

COMMENT 

Present Delaware practice is substantially in accord with the Standard. 
However, it would be preferable to adopt a rule of court using language 
similar to that set forth in the Standard. 

STANDARD 

5.2 Jury request to review evidence. 

(a) If the jury, after retiring for deliberation, requestl'1 a review of 
certain testimony or other evidence, they shall be conducted to the court­
room. Whenever the jury's requests is rea~onable, the court, after notice to 
the pro3ecutor and counsel for the defense, shall have the requested parts of 
the testimony read to the jury and shall permit the jury to reexamine the 
requested materials admitted into evidence. 

(l?) The court need nnt submit evidence to the jury for review be­
yond that specifically requested by the jury, but in its discretion the court 
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may also have the jury review othe; evidence relating to the same factual 
issue so as not to give undue prominence to the evidence requested. 

COMMENT 

There are no Delaware cases or rules on the matters covered by Stan­
dard 5.2. Delaware practice is, however, believed to be in accord with the 
Standard. 

STANDARD 

5.3 Additional instructions. 

(a) If the jury, after retiring for deliberation, desires to be informed 
on any point of law, they shall be conducted to the courtroom. The court 
shall give appropriate additional instructions in response to the jury's request 
unless: (i) the jury may be adequately informed by directing their attention 
to some portion or the original instructions; (ii) the request concerns matters 
not in evidence or questions which do not pertain to the law of the case; or 
(iii) the requests would call upon the judge to express an opinion upon 
factual matters that the jury should determine. 

(b) The court need not give additional instructions beyond those 
specifically requested by the jury, but in its discretion the court may also 
give or repeat other instructions to avoid giving undue prominence to the 
requested instructions. 

(c) The court may recall the jury after they have retired and give 
them additional instructions in order: (i) to correct or withdraw an erroneous 
instruction; (ii) to clarify an ambiguous instruction; or (iii) to inform the 
jury on a point of law which should have been covered in the original in­
structions. 

(d) The provisions of section 4.6 (c) and (e) also apply to the giving 
of all additional instructions, except that the court in its discretion shall 
decide whether additional argument will be permitted. 

COMMENT 

Delaware law is substantially in accord with the Standard. In State 
v.Benton, Del. Ct. Oyer & Terminer, 187 A. 609 (1936), the court held 
that the trial court has the power and the duty to correct or withdraw its 
instructions, if upon reflection, the court considers that an erroneous instruc­
tion has been given. 

STANDARD 

5.4 Length of deliberations; deadlocked jury. 

(a) Before the jury retires for deliberation, the court may give an 
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instruction which infonns the jury: 
(i) that in order to retum a verdict, each juror must agree 

thereto; 
Oi) that jurors have a duty to consult with one another and 

to deliberate with a view to reaching an agreement, if it can be done with­
out violence to individual judgment; 

(ill) that each juror must decide the case for himself, but only 
after an impartial consideration of the evidence with his fellow jurors; 

(iv) that in the course of deliberations, a juror should not 
hesitate to reexamine his own views and .. change his opinion if convinced 
it is erroneous; and 

(v) that no juror should surrender his honest conviction as to 
the weight or effect of the evidence solely because of the opinion of his 
fellow jurors, or for the mere purpose of retuming a verdict. 

(b) If it appears to the court that the jury has been unable to agree, 
the court may require the jury to continue their deliberations and may give 
or repeat an instruction as provided in su~section (a). The court shall not 
require or threaten to require the jury to deliberate for an unreasonable 
length of time or for unreasonable intervals. 

(c) The jury may be discharged without having agreed upon a verdict 
if it appears that there is no reasonable probability of agreement. 

DELAWARE LAW 

Concluding general instructions are set forth in Chapter 3 of the Del­
aware Pattern Jury Instructions, including instructions on a number of the 
points raised in Standard 5.4(a). In the event of the inability of the jury to 
agree, the court may instruct the jury that a verdict is hoped for but that 
no juror should surrender his conscientious convictions. State v. Maclary, 
Del. Super., 193 A. 2d 195 (1963). If the court is satisfied that a verdict 
will not be reached, it may discharge the jury. State v. Gamble, Del. Ct. 
Gen. Sess., 45 A. 716 (1899). 

COMMENT 

Delaware law is generally in accord with the Standard, but it may be 
desirable to include some additional points in the pattern jury instructions 
on matters dealt with in Standard 5.4(a). 

STANDARD 

5.5 Polling the jury. 

When a verdict has been returned and b~1fore the jury has dispersed, 
the jury shall be polled at the request of any party or upon the court's own 
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motion. The poll shall be conducted by the court or clerk of court asking 
each juror individually whether the verdict announced is his verdict. If upon 
the poll there is not unanimous concu~rrence, the jury may be directed to 
retire for further deliberations or may be discharged. 

DELAWARE LAW 

Superior Court Criminal Rule 31(d) provides for polling the jury when 
a verdict has been returned and before the jury has been discharged at the 
request of any party or upon the court's own motion. If the poll discloses 
that there is not unanimous concurrence in the verdict, the jury may be 
directed to retire for further deliberations or may be discharged. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

5.6 Judicial comment on verdict. 

While it is appropriate for the court to thank jurors at the conclusion 
of a trial for their public service, such comments should not include praise 
or criticism of their verdict. 

COMMENT 

Present Delaware practice is in accord with the Standard. Critical or 
laudatory words with reference to a verdict may unduly influence jurors 
dUring the remainder of their term and are accordingly undesirable. 

STANDARD 

5.7 Impf,achment of the verdict. 

(a) Upon an inquiry into the validity of a verdict, no evidence shall 
be received to show the effect of any statement, conduct, event or condition 
upon the mind of a juror or concerning the mental processes by which the 
verdict was determined. 

(b) The limitations in subsection (a) shall not bar evidence con­
cerning whether the verdict was reached by lot. 

(c) Subject to the limitations in subsection (a), a juror's testimony 
or affidavit shall be received when it concerns: 

(i) whether matters not in evidence came to the attention of 
one or more jurors, under circumstances which would violate the defendant's 
constitutional right to be confronted with the witnesses against him; or 
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(ii) any other misconduct for which the jurisdiction permits 
jurors to impeach their verdict. 

COMMENT 

Present Delaware law provides no statutes or rules relating to im­
peachment of the verdict. Occasionally matters come to the attention of the 
trial judge concerning the nature of the jury's deliberations, and the trial 
judge has discretion to take appropriate action in egregious cases. In general, 
however, a juror is not permitted to impeach his own verdict, and the Com­
mittee does not favor adoption of any rule which would expand the cir­
cumstar:::es in which a verdict may be impeached. 
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CHAPTER 9 

FAIR TRIAL AND FREE PRESS 

PART I. RECOMMENDATIONS RELATING TO THE CONDUCT OF 
ATTORNEYS IN CRIMINAL CASES 

1.1 Revisions of the Canons of Professional Ethics. 

It is recommended that the substance of the following standards, 
relating to public discussion of pending or imminent criminal litigation, 
be embodied in the Code of Professional Responsibility: 

It is the duty of the lawyer not to release or authorize the release of 
information or opinion for dissemination by any means of public communica­
tion, in connection with pending or imminent criminal litigation with which 
he is associated, if there is a reasonable likelihood that such dissemination 
will interfere with a fair trial or otherwise prejudice the due administration 
of justice. 

With respect to a grand jury or other pending investigation of any 
criminal matter, a lawyer participating in the investigation shall refrain from 
making any extrajudicial statement, for dissemination by any means of public 
communication, that goes beyond the public record or that is not necessary 
to inform the public that the investigation is underway, to describe the 
general scope of the investigation, to obtain assistance in the app!"ehension of 
a suspect, to warn the public of any dar-,gers, or otherwise to aid in the 
investigation. . 

From the time of arrest, issuance of an arrest warrant, or the fIling of 
a complaint, information, or indictment in any criminal matter until the 
commencement of trial or disposition without trial, ~lawyer associated with 
the prosecution or defense shall not release or authorize the release of any 
extrajudicial statement, for dissemination by any means of public commulli­
cation, relating to that matter and concerning: 

(1) The prior criminal record (including arrests, indictments, Or 
other charges of crime), or the character or reputation or the accuSed, except 
that the lawyer may make a factual statement of the accused's name, age, 
residence, occupation, and family status, and if the accused has not been 
apprehended, a lawyer associated with the prosecution may release any 
information nece~~ary to aid in his apprehension or to warn the public of 
any dangers he may present; 

(2) The existence or contents of any confession, admission, or state­
ment given by the accused, or the refusal or failure of the accused to make 
any statement; . 

(3) The performance of any examinations or tests or the accused's 
refusal or failure to submit to an examination or test; 

(4) The identity, testimony, or credibility of prospective witnesses, 
except that the lawyer may announce the identity of the victim if the an­
nouncement is not otherwise prohibited by law; 
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(5) The possibility of a plea of guilty to the offense charged or a 
lesser offense; 

(6) Any opinion as to the accused's guilt or innocence or as to the 
medts of the case or the evidence in the case. 

TIle foregoing Shllll not be construed to preclude the lawyer during this 
period, in the proper discharge of his official or professional obligations, 
from atlnotUlcing the fact and ~ircumstances of arrest (including time and 
place of arrest, resistance, pursuit, and use of weapons), the identity of the 
investigating and arresting o'fficer or agency, and the length of the investi­
gation; from making an announcement, at the time of seizure of any physical 
evidence other than a confession, admission or statement, which is limited to 
a description of the evidence seized; from disclosing the nature, SUbstance, 
or text of the charge, including a brief description of the offense charged; 
from quoting or referring without comment to public records of the court 
ill the case; from announcing the scheduling or result of any stage in the judi­
cilll process; from requesting assistance in obtaining evidence; or from an· 
nouncing without further comment that the accused denies the charges made 
against him. 

DUring the trial of any criminal matter, including the period of selec­
tion of the jury, nO lawyer associated with the prosecution or defense shall 
give or authorize any extrajudicial statement or interview, relating to the 
(rilll or the parties or issues in the trial, for dissemination by any means of 
pubUc communication, except that the lawyer may quote from or refer 
without comment to public records of the court in the case. 

After the compietiOlt ()f a trial or disposition without trial of any 
criminal matter, lind prior to the imposition of sentence, a lawyer associated 
with the prosecutioll or defense shall refrain from making or authorizing 
nny extrajudicial statement for dissemination by any means of public com­
munication if there is a reasonable likelihood that such dissemination will 
affect the imposition of sentence. 

Nothing in this Canon is intended to preclude the formulation or 
application of more restrictive rules relating to the release of information 
ubollt juvenile or other offenders, to preclude the holding of hearings or the 
lawful issulmce of reports by legislative, administrative, or investigative 
bodl.es, or to preclude any lawyer from replying to chages of misconduct that 
nre publicly made against Mm. 

DELAWARE LAW 

The Delaware Supreme Court has adopted the American Bar Associa­
tion's Code of Professional Responsibility, including DR 7-107, which pro­
vides us foHows: 

.DR 7·107 Tdall'ublicity. 
(A) A lawyer participating in or associated Witll the investigation of a 
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criminal matter shall not make or participate in making an 
extrajudicial statement that a reasonable person would expect 
to be disseminated by means of public communication and that 
does more than state without elaboration: 
(1) Information contained in a pUblic record. 
(2) That the investigation is in progress. 
(3) The general scope of the investigation including a des­
cription of the offense and, if permitted by law, the identity 
of the victim. . .. 
(4) A request for assistance in apprehending a suspect or assis­
tance in other matters and the information necessary thereto. 
(5) A warning to the public of any dangers. 

(B) A lawyer or law firm associated with the prosecution or defense 
of a criminal matter shall not, from the time of the filing of a 
complaint, information, or indictment, the issuance of an arrest 
warrant, or arrest until the commencement of the trial or disposi­
tion without trial, make or participate in making an extrajucicial 
statement that a reasonable person would expect to be dissemi­
nated by means of public communication and that relates to: 
(I) The character, reputation, or prio\: criminal record (in­
cluding arrests, indictments, or other charges of crime) of the 
accused. 
(2) The possibility of a plea of guilty to the offense charged or 
to a lesser offense. 
(3) The existence or contents of any confession, admission, 
or statement given by the accused or his refusal or failure to make 
a statement. 
(4) The performance or results of any examinations or tests or 
the refusal of failure of the accused fo submit to examinations 
or tests. 
(5) The identity, testimony, OJ; credibility of a prospective 
witness. 
(6) Any opinion as to the guilt or innocence of the accused, 
the evidence, or the merits of the case. 

(e) DR 7-107 (B) does not preclude a lawyer during such period from 
announcing; . 
(1) The name, age, residence, occupation, and family status of 
the accused. 
(2) If the accused has not been apprehanded, any information 
necessary to aid in his apprehension or to Warn the public of 
any dangers he may present. 
(3) A request for" assistance in obtaining evidence. 
(4) The identity of the victim of the crime. 
(5) The fact, time, and place of arrest, resistance j pursuit, and 
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lise of weapons. 
(6) The identity of investigating and arresting officers or 
agencies and the length of the investigation. 
(7) At the time of seizure, a description of the physicai evi­
dence seized, other than a confession, admission, or statement. 
(8) The nature, substance, or text of the charge. 
(9) Quotations from or references to pUblic records of the 
court in the case. 
(10) The scheduling or result of any step in the judicial pro­
ceedings. 
(11) That the accused denies the charges made against him. 

(D) During the selection of a jury or the trial of a criminal matter, a 
lawyer or law firm associated with the prosecution or defense 
of a criminal matter shall not make or participate in maldng 
an extrajudicial statement that a reasonable perosn would expect 
to be dlssemill~ited by means of public communication and that 
relates to the trial, parties, Or issues in the trial or other matters 
that are reasonably likely to interfere with a fair trial, except 
that he may quote from or refer without comment to public 
records of the court in the case. 

(E) After the completion of a trial or disposition without trial of a 
criminal matter and prior to the imposition of sentence, a lawyer 
or law finn associated with the prosecution or defense shall not 
make 01' participate in making an extrajudicial statement that a 
reasonable person would expect to be disseminated by public 
communication and that is reasonably likely to affect the im­
position of sentence. 

(F) The foregoing provisions of DR 7-107 also apply to professional 
disciplinary proceedings when pertinent and consistent with 
other law applicable to such proceedings. 

(0) A lawyer or law firm associated with a civil action shall not 
during its investigation or litigation make or participate in making 
an extrajudicial statem\\nt, other Ulan a quotiation from or 
reference to public records, that a reasonable person would 
expect to be disseminated by means of public communication 
and that relates to: 
(1) Evidence regarding Ule occurrence or transaction involved. 
(2) The character, credibility, or criminal record of a party, 
witness l or prospective witness. 
(3) The performance or results of any examinations or tests 
or the refusal or failure of a party to submit to such. 
(4) His opinion as to the merits of the claims or defenses of a 
party, except as required by law or administrative rule. 
(5) Arty other matter reasonably likely to interfere with a 
fair trial of the nction. 
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(Ii) During the pendency of an administrative proceeding, a lawyer 
or law firm associated therewith shall not make or participate 
in making a statement, other than a quotation from or reference 
to public records, that a reasonable person would expect to be 
disseminated by means of public communication if it is made 
outside the official course of the proceeding and relates to: 
(1) Evidence regarding the occurrence or transaction involved. 
(2) The character, credibility, or criminal record of a party, 
witness, or prospective witness. 
(3) Physical evidence or the performance or results of any 
examinations or tests or the refusal or failure of a party to sub· 
mit to such, 
(4) His opinion as to the merits of the claims, defenses, or 
positions of an interested person. 
(5) Any other matter reasonably likely to interfere with a 
fair hearing. 

(I) The foregoing provisions of DR 7·101 do not preclude a lawyer 
from replying to charges of misconduct publicly made against 
him or from participating in the proceedings of legislative, ad· 
ministrative, or other investigative bodies. 

(J) A lawyer shall exercise reasonable care to prevent his employees 
and associates from making an extrajudiCial statement that he 
would be prohibited from making under DR 7·107. 

COMMENT 

By virtue of DR 7·107, Delaware is in accord with the Standard. The 
Committee feels that Delaware newspapers have generally exhibited proper 
restraint in reporting on criminal cases. 

STANDARD 

1.2 Rule of court. 

In any jurisdiction in which Canons of Professional Ethics~have not 
been adopted by statute or court rule, it is recommended that the substance 
of the foregoing section be adopted as a rule of court governing the conduct 
of attorneys. 

COMMENT 

Because Delaware has adopted Canons of Professional Ethics, including 
DR 7·107, as discussed in connection with Standard 1.1, Standard 1.2 is not 
applicable to Delaware. 
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STANDARD 

1.3 Enforcement. 

It is recommended that violation of the standards set forth in section 
1.1 shall be grounds for judicial and bar association reprimand or for sus­
pension from practice and, in more serious cases, for disbarment. It is further 
recommended that any attorney or bat association be allowed to petition 

. an appropriate court for the institution of disciplinary proceedings, and that 
the court have discretion to initiate such proceedings, either on the basis 
of slich a petition or on its own motion. 

DELAWARE LAW 

Supreme Court Rule 32 establishes a Censor Committee, consisting of 
nine members of the bar, who are responsible for investigating alleged mis­
conduct of attorneys admitted to practice in Delaware and, in appropriate 
cases; to hear evidence relating to such misconduct and file a report thereon 
with the court. The court may thereafter impose such discipline as the Com­
mittee may recommend or as the court may deem appropriate after hearing. 
The Committee may, alternatively, administer a private censure. Thus Rule 
32 provides a procedure for discipline of attorneys who violate DR 7-107. 

COMMENT 

Delaware law is in accord with the Standard. 

PART II. RECOMMENDATIONS RELATING TO THE CONDUCT 
OF LAW ENFORCEMENT OFFICERS, JUDGES, AND JUDICIAL 

EMPLOYEES IN CRIMINAL CASES 

2,1 Departmental rules. 

It is recommended that law enforcement agencies in each jurisdiction 
adopt the following internal regulations: 

(a) A regulation governing the release of information, relating to 
the commission of crimes and to their investigation; prior to the making of 
till arrest, issuance of an arrest warrant, or the filing of formal charges. This 
regUlation. should establish appropriate procedures for the release of informa­
tion. It should further provide that, when a crime is believed to have been 
committed, pertinent facts relating to the crime itself and to investigative 
procedures may properly be made available but the identity of a suspect 
prior to arrest and the results of investigative procedures shall not be dis­
closed except to the extent necessary to aid in the investigation, to assist in 
the apprehcnsion of the suspcct, or to warn the public of any dangers. 

-136-



(b) A regulation prohibiting (i) the deliberate posing of a person in 
custody for photographing or televising by representatives of the news 
media and (ii) the interviewing by representatives of the news media of a 
person in custody unless, in writing, he requests or consents to an interview 
after being adequately informed of his right to consult with counsel and of 
his right to refuse to grant an interview. 

(c) A regulation providing: , 
From the. time of arrest, issuance of an arrest warrant, or the 

filing of any complaint, information, or indictment in any criminal matter, 
until the completion of trial or desposition without trial, no law enforcement 
officer within this agency shall release or authorize the release of anyextr­
judicial statement, for dissemination by any means of public communica­
tion, relating to that matter and concerninlg: 

(1) The prior criminal record (including arrests, jndictments, 
or other charges of crime), or the character or reputation of the 
accused, except that the officer may make a factual statement 
of the accused's name, age, residence, occupatio~, and family 
status, and if the accused has not been apprehended, may release 
any information necessary to aid in his apprehension or to warn 
the public of any dangers h~ may present; 
(2) The existence or contents of any confession, admission, 
or statement given by the accused, or the refusal or failure of 
the accused to make any statement, except that the officer may 
announce without further comment that the accused denies the 
charges made against him; 
(3) The performance of any examinations or tests or the ac­
cused's refusal or failure to submit to an examination or test; 
(4) The identity, testimony, or credibility of prospective wit­
nesses, except that the officer may announce the identity of the 
victim if the announcement is not otherwise prohibited by law; 
(5) The possibility of a plea of guilty to the offense charged or 
a lesser offense; 
(6) Any opinion as to the accused's guilt ()r innocence or as to 
the merits of the case or the evidence in the case. 

It shall he appropriate during this period for a law enforcement officer: 
(1) to announce the fact and circumstances of arrest, including 
the time and place of· arrest, resistance, pursuit, and use of 
weapons; 
(2) to announce the identity of the investigating and arresting 
officer or agency and the length of the investigation; . . .. 
(3) to make an announcement, at the time/_of seizure of any::; 
physjcal evidence other than a confession, aOifllssion, or state­
ment, which is Ih~~iM\\to a description of the evidence seized; 
(4) to disclose the nature, substance, or text of the charge, in-
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eluding a brief description of the offe~ile,charged; 
(5) to quote from or refer without comment to public records 
or the court in the case; 
(6) to announce the scheduling or result of any stage in the ju­
dicjal process; 
(7) to request assistance in obtaining evidence. 

Nothing in this rule precludes any law enforcement officer from re­
plying to charges of misconduct that are publicly made against him, precludes 
any law enforcement officer from participating in any legislative, adminis­
trative, or investigative hearing, or supersedes any more restrictive rule gov­
erning the release of information concerning juvenile or other offenders. 

(d) A regulation providing for the enforcement of the foregoing by 
the impositi.on of appropriate disciplinary sanctions. 

DELAWARE LAW 

The only police department in Delaware which has adopted detailed 
guidelines relating to release of information to the news media is the Dela­
ware State Police. Those guidelines are as foliows: 

NMR 12, 

I. 

A. 

RELEASE OF INFORMATION TO NEWS MEDIA, CONCERN­
rNG PI~E-ARRES'f"AF,fI5P5Sf:xRREST SITUATIONS. Division 
pOiIcy on 'lnakTilg~ releases of information to news media on pre­
arrest 1111d post-arrest situations is set out herein. There are 
limitations on what may be released. Adherence to these in­
structions will materially protect the Division in judicial review of 
Cases and at the same time permit continuing cooperation with 
news media whilf:) fulfilling basic responsibilities. 

PRE·ARREST PROCEDURE - WHAT CAN BE GIVEN OUT. 
"\<I,.<,"-.• ""."" ... .1<""""_''''''~~._ . ..-__ 

Information relative to criminal investigations which shall be 
1'e1e(\8ed, if it is not otherwise restrained by the effects of these 
guidelines, shall include: 

(1) The type of event or crime - when accurately known. 
(2) The location, time, items, or amount taken, injuries sus­
tnined or damages incurred. 
(3) Tho identity of the victim (except when release of identity 
would endanger life of victim). 
(4) Whether or not there are suspects, without further com­
ment. 
(S) Numbers of officers Or people involved in an event or 
investigation and the length of investigation, if such infonnation 
is requQsted and would not hinder the investigation or perfor· 
manee of duty. 
(6,) Requests for aid in locating a suspect or evidence. 
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(7) The name, address, description, employment, and marital 
status of a person for whom a warrant has been issued. 
(8) The exact offense charged - a brief description of the 
offf'lnse and mettiod of complaint, Le., officer, citizen, warrant, 
indictment, summons. 

B. Items of evidence, which if disclosed would be prejudicial to 
the solution of the case, should not be made public. Photo­
graphs of a person accused by indictment or warrant, without 
police identification on them, may be furnished. Where the 
identity of a suspect has not been established, it may be desirable. 
to publicize descriptions, artists' sketches, or other information 
which could lead to the identification and arrest of the subject. 

(I) Suspects who are interviewed but not charged should not 
be identified. 
(2) The finding of physical evidence, such as weapons or pro­
ceeds of the crime, the issuance and service of a search warrant, 
and the positive or negative results of the 3earch, may be released. 
Information as to how a weapon or proceeds of the crime was 
located should be withheld if this involves information which 
is prejudicial. 
(3) Fugitive cases may require wide pUblicity. While, as a 
general rule, prior records of conviction should not be pub­
licized, it may be desirable in the public interest to disclose such 
records of fugitives when the pattern of their crimes indicates 
that t.1.e public may be the victims of fraud or personal injury. 
The circumstances and facts in each case will be the controlling 
factors in decisions. In some fugitive cases, it may be necessary 
to withhold information when its publication would be detri­
mental to the apprehension of the wanted person. Common 
sense should dictate the manner in which fugitive cases are 
handled with a positive view toward the public interest and 
safety and the protection of other law enforcement agencies. 
(4) Fugitives; who have a past history of being armed Or who 
have shown a propensity for violent acts, shall be characterized 
as being dangerous and why, so that an arresting officer will 
be well aware of dangerous aspects involved in the apprehen­
sion of such a subject. 

2. POST-ARREST PROCEDURE - WHAT NOT TO GIVE OUT. 
To avoid jeopardizing prosecution of a criminal matter by pre­
judicing the right of the defendant to a fair trial, members shall 
not make statements to the news media in the period between 
arrest and trial relating to the following: 

A. Character or reputation of a suspect or the existence, if any, of 
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a prior criminal record. 

B. Existence of a confession, admission, or statement by an accused 
person, or the absence or failure of an accused to make the same. 

C. Re-enactment of a crime, or the fact that a defendant may have 
shown investigators where a weapon, loot, or other evidence was 
located. 

D. References to a defendant as (for example) "a sexcrazed maniac", 
a "depraved character", a "typical gangster", "professional 
burglar", "shakedown artist", etc. 

11 
" The existence or contents of any confession, admission, or state­

ment given by the accused or his refusal or failure to make a 
statement; and/or the performance or results of any examinations 
or tests or tile refusal or failure of the accused to submit to ex­
aminations or tests. 

(1) Information may be given out only if requested as to 
whether an individual arrested,refused or submitted to the 
normal test in DWI cases. No results of any such test shall be 
disclosed to the news media. 
(2) information may be given out concerning the general 
facts that physical evidence is being examined. However, the 
description of such evidence and the results of such examina­
tions shall not be disclosed without the concurrence of the 
Attorney General's office. 

F. Guilt or innocence of a defendant, or the possibility of a guilty 
plea to the offense charged, or to a lesser offense (Le., plea 
bargaining) or possibilities of other dispositions such as "nolle 
prosequi" . 

G. Identity, credibility, or testimony of any prospective witness. 

H. Testimony, credibility, or character of any victim witness. 

1. Information of a purely speculative nature. 

J. The merits of the case, such as evidence and arguments, whether 
or 110t It is anticipated to be used in court. 

K. Transcripts, reports, or summaries of occurrences taking place 
during the course of judicial proceedings from which the public 
and press have br.en excluded. 

3. rQ§I:ABJ3:l~§.T P~9CEQYRE:_·- WHAT CAN BE GIVEN OUT. 
A. Personnel authorized to deal with the news media should supply 

any relevant information Oil ilie arrest,. provided it cannot be 
construed as prejudicial to a fair trial. Infomlation which may be 
given out inc.ludes the following: 
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(1) Defendant's name, age, residence, employment, marital 
status, and similar background infromation. 
(2) Substance or text of the charge on which the arrest was 
made and the identity of the person preferring the charge (when 
such infromation does not constitute a danf,!.cr to the complain­
ant). 

(a) Members, dealing with the press, shall withhold ident­
fication of persons preferring charges when s~lCh perSOnS are 
victims of a sex crime and publication of their identity 
would be a matter of serious embarrassment to them or 
jeopardize their security. 

(3) Identity of the investigating and arresting agency, the 
duration of the investigation, and aspects of the investigation of 
a non-prejudicial nature. 
(4) The facts and circumstances immediately surrounding an 
arrest - time, place, resistance, pursuit, possession or use of 
weapons, and a general description of contraband seized, if dis­
closure is not prejudicial. 
(5) Pre-trial release or detention arrangements, i.e., amount of 
bond, location of detention. 
(6) The scheduled dates or results of the various stages in the 
jUdicial process. 
(7) Photographs of defendants (without police identification 
data on them) may be furnished to the news media. Members 
shall not assist in posing defendants for news or television camera­
men, but the efforts of such camerame11 should not be hindered 
during the course of any normal movements of members or 
defendants which expose defendants to public view. 

B. When there is a question as to whether an item should be re­
leased, the decision may be made by the Troop Commander or 
officer in charge of the investigation on the general principle 
that information should be made available unless it reasonably 
could be construed as prejudicial to the defendant, harmful to 
prosecution, or endanger the lives of persons involved irlthe case. 

NMR 13. SPECIAL CONSIDERATIONS. 

1. Photographing or Television. 

A. In public places, and places where the press may otherwise law­
fully be, no member shall take anY_\lgtion to prevent or interfere 
with the news media in photogrilt;\Jt;g or televising an event, a 
suspect, or an accused or any other per:son or thirl~ except that 
the presence of cameramen and crews shall not ~ allowed to 
significantly interfere with the police mjssion at ~ d. A proper 
action for the officer in charge of the scene W,rd be to make 

I 
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allowances for the presence of cameramen and photographers and 
try to facilitate their job when appropriate. 

(l) Troop Commanders may properly extend cooperation 
wIlen departmental property is required for the recording of 
interviews, news releases, documentaries, or events of an unusual 
nature. Tn routine circumstances, public information programs 
alld the press may be permitted by the Troop Commander to use 
their own equipment within police buildings or property. 

D. Members shall not deliberately pose a suspect or accused in cus­
tody to be photographed, televised or inte.rviewed. 

C. Members shall not pose themselves with a suspect or accused, 
nor shall they enter into any agreement to have a suspect or 
accused 1n custody at a prearranged time or place to be photo­
graphed, televised, or interviewed. 

D. Police department photographs or films of the following shall 
not be released, except by the Superintendent of the State 
Police 01' his designee: 

(I) 
(2) 
(3) 
(4) 
(5) 

Crime scenes. 
Suspects or accused persons prior to actual arrest. 
The victims of any crime, accident, or suicide. 
Juveniles (under 18 yenrs). 
Members of the department. 

The Bureau of Police of the City of Wilmington has a two-page mem­
mUl1uum on its press relations policy which does not deal with the matters 
covered by the Stundard. 

COMMENT 

The Dcluware Slate Police guidelines are substantially in accord with 
the Standard. The Committee recommends that other police departments 
In tho SHI[(~ udopt these or similar regulations to conform to the Standard. 

STANDARD 

2.2 Rules of court or legislation relating to law ,enforcement agencies. 

It .is recommended that if within a reasonable time a law enforcement 
tlgene), in nny jurisdietlou fails to adopt and adhere to the substance of the 
rcgnltltion recommended ill section 2.1 (c), as it relates to both proper and 
improper disclosures, the regulation be made effective with respect to that 
OR'1l\cy by rule of <.~onrt or by legislative action, with appropriate sanctions 
for violation. 
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COMMENT 

As is noted in the Comment to Standard 2.1, only the Delaware State 
Police have adopted regulations relating to publicity which conform to the 
Standard. No rule or statute is in effect at present which would comply with 
Standard 2.2. The Committee does not feel that there is a need for the adop­
tion of such a rule or statute, both because police in Delaware have generally 
acted responsibly in the area of pretrial publicity and because it is believed 
that informal methods of encouraging local police forces to adopt rules 
on such publicity are preferable to adoption of a statute or rUle. 

STANDARD 

2.3 Rule of court relating to disclosures by judicial employees. 

It is recommended that a rule of court be adopted in each jurisdiction 
prohibiting any judicial employee from disclosing, to any unauthorized 
person, information relating to a pending c:riminal case that is not part of 
the public records of the court and that may tend to interfere with the right 
of the people or of the defendant to a fair triaL. Particular reference should 
be made in this rule to the nature and result of alW argument or hearing held 
in chambers or otherwise outside the presence of the public and not yet avail­
able to the public under the standards in section 3.1 and section 3.S(d) of 
these recommendations. Appropriate discipline, including proceedings for 
contempt, should be provided for infractions of this rule. 

COMMENT 

There is no present Delaware rule relating to disclosure by judicial 
employees. Although the Committee does not feel that there is at present any 
problem in this area, adoption of a rule in compliance with the Standard is 
recommended. 

STANDARD 

2.4 Recommendation relating to judges. 

It is recommended that, with respect to pending criminal cases, judges 
should refrain from any conduct or the making of any statements that may 
tend to interfere with the right of the people or of the defendant to a fair 
trial. 

COMMENT 

The Committee supports the recommendation contained in Standard 
2.4 and believes that the Delaware Judici~Y_~qI!l1ili~~Jherewith..,"_l'~J;_Qde 
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of Judicial Ethics, Canon 3, adopted in Delaware, is in accord. 

PART III. RECOMMENDATIONS RELATING TO THE CONDUCT 
OF JUDICIAL PROCEEDINGS IN CRIMINAL CASES 

3,1 Protrlal hoarings. 
It .lsreconllnended that the following rule be adopted in each juris­

dIction by the appropriate court: 
Motion to exclude public from all Or part of pretrial hearing. 
In allY preliminary hearing, bail hearing, or other pretrial hearing in a 

criminal cnse, 3Jlduding a motion to suppress evidence, the defendant may 
move that nil or part of the hearing be held in chambers or otherwise closed 
fo (he public, including representatives of the news media, on the ground that 
dissel'lliltlltioil of evidence or argument adduced at the hearing may disclose 
matters that wiU be jlilHlmissible in evidence at the trial and is therefore 
1lI,cly to interfere with his right to a fair trial by an impartial jury. The 
mot/Oil shall be grltntcd unless the presiding officer determines that there 
is no substantial likelihood of sllch interference. With the consent of the 
defendant. the presiding officer may take such action on his own motion 
or at the suggestion of the prosecution. Whenever under this rule all or part 
of Ully pretrilliltcaring is held in chambers or otherwise closed to the public, 
n complete record of the proceedings shall be kept and shall be made avail­
able to the public following the completion of trial or disposition of the case 
without trinl. Nothing in this rule is intended to interfere with the power of 
the Im~siding officer in any pl'ctdal hearing to caution those present that 
dlsscmli1tltton or certain information by any means of public communication 
mny jeoIlllrdize the right to Il fair trial by an impartial jury . 

COMMENT 

There is no present Delnwnre rule which would comply with Standard 
3.1.. '111e Committee recommends adoption of a rule which would comply 
with the Standard. 

STANDARD 

3.2 Chango of VllnUQ or continuance. 

His recommended that the following standards be adopted in each 
juris(Uetion to gavcnt the consideration and disposition of a motion in a 
ctimi\lnl case for chllnge of venue or continuance based on a claim of threat­
enec1lnterference with the right to a fair trial. 
(n) Who mil)' request. 

Exeep' liS (cdernl 01' State constitutional provisions otherwise require, 
iI elllll\ge of venue or ~ontinllnnce may be granted on motion of either the 
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prosecution or the defense. 
(b) Methods of proof. 

In addition to the testimony or a.ffidavits of individuals in the com­
munity, which shall not be required as a condition of the granting of a 
motion for change of venue or continuance,qualified public opinion surveys 
shall be admissible as well as other materials having probative value. 
(c) Standards for granting motion. 

A motion for change of venue or continuance shall be granted when­
ever it is determined that because of the dissemination of potentially pre­
judicial material, there is a reasonable likelihood that in the absence of such 
relief, a fair trial cannot be had. This determination may be based on such 
evidence as qualified public opinion surveys or opinion testimony offered 
by individuals, or on the court's own evaluation of the nature, frequency, 
and timing of the material involved. A showing of actual prejudice shall not 
be required. 
(d) Same; time of disposition. 

If a motion for change of venue or continuance is made prior to the 
impaneling of the jury, the motion shall be disposed of before impaneling. 
If such a motion is permitted to be made, or if reconsideration or review of a 
prior denial is sought, after the jury has been selected, the fact that a jury 
satisfying prevailing standards of acceptability has been selected sllaIl not 
be controlling if the record shows that the criterion for the granting of 
relief set forth in subsection (c) has been met. 
(e) Limitations; waiver. 

It shall not be a ground for denial of a change of venue that one such 
change has already been granted. The claim that the venue should have been 
changed or a continuance granted shall not be considered to have been 
waived by the waiver of the right to trial by jury or by the failure to exercise 
aU available peremptory challenges. 

DELAWARE LAW 

St.p~"'ior Court Criminal Rule 21(a) provides as follows: "The Court 
upon motion of the defendant shall transfer the proceeding as to him to an­
other county if the Court is satisfied that there exists in the county where 
the prosecution is pending so great a prejudice against the defendant that 
he cannot obtain a fair and impartial trial in that county." The question 
of change of venue is within the discretion of the trial court and is review­
able only for fjbuse of discretion. Parson v. State, Del. Supr., 222 A. 2d 326 
(1966). Superior Court Criminal Rule 22 permits a motion for transfer to 
,be made at or before arraignment or at such other time as the court may 
prescribe. 
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COMMENT 

Delaware law Is not in accord with the Standard, which would require 
transfer where there Is a "reasonable likelihood" that a fair trial cannot be 
hnd in the absence of such relief. In addition, the Standard would permit 
either the prosecution or the defense to move for change of venue. While 
change <)f venue is of limited applicability in Delaware, since there are only 
three coun tics tlnd since the news media arc of statewide circulation, the 
Committee recommends revision of Rule 21 to confornl to the Stnndard. It 
appears to be desirable to spell out the procedures for granting the motion 
llnd the rules retating [0 proof as the Standard does. In addition, Rule 22 
should be revised to conform with paragraph (d) of the Standard. 

STANDARD 

~;:3 Waivor of jury. 
In those jurisdictions in which the defendant does not have an absolute 

right to waive II jury ill a criminal case, it is recommended that the defendant 
be'l)(~rmitted to wnive whenever it is determined that (1) the waiver has been 
Knowingly and voluntarily made, and (2) there is reason to believe that, as a 
result of the dissemination of potentially prejudicial material, the waiver is 
required to increase the likelihood of 11 fair trial. 

DELAWARE LAW 

.. . Superior Court Criminnl Rule 23(a) requires approval of the court and 
consent of the State for any W:liver of n jury trial. it does not give the court 
powcr to permit wniver without State consent in a case of prejudicial pretrial 
publicity. 

COMMENT 

In its Report on the Trinl By Jury Standards, the Committee does not 
recommend adoption of a Standard which would eliminate the necessity for 
Slate consent fol' waiver of a jury trial. Since there is no absolute right to 
stIch waiVer. tho COmmittee recommends adoption of Standard 3.3 to permit 
Waiver withmlt State consent where there is ureason to believe" that the 
waiVer will incrcase the "likelihood" of a fuir trial in a case of prejudicial 
publicity. 

STANDARD 

3.4 Soloctlng the jury. 

It ill recolllmended that the following standards be adopted ill each 
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jurisdiction to govern the selection of a jury in those criminal cases in which 
questions of possible prejudice are raised. 
(a) Method of examination. 

Whenever there is believed to be a significant possibility that indio 
vidual talesmen will be ineligible to serve because of exposure to potentially 
prejudicial material, the examination of each juror with respect to his ex· 
posure shall take place outside the presence of other chosen and prospective 
jUl'ors. An accurate record of this examination shall be kept, by court re­
porter 01' tape recording whenever possible. The questioning shall be con· 
ducted for the purpose of determining what the prospective juror has read 
and heard about the case and how his exposure has affected his attitude 
towards the trial, not to convince him that he would be derelict in his duty 
if he could not cast aside any preconceptions he might have. 
(b) Standard of acceptability. 

Both the degree of exposure and the prospective juror's testimony 
as to his state of mind are relevant to the determination of acceptability. 
A prospective juror who states that he will be unable to overcome his pre· 
conceptions shall be subject to challenge for cause no matter how slight his 
exposure. If he has seen or heard and remembers information that wiII be 
developed in the course of trial, or that may be inadmissible but is not So 
prejudicial as to create a substantial risk that his judgment will be affected, 
his acceptability shall tum on whether his testimony as to impartiality is 
believed. If he admits to having formed an opinion, he shall be subject to 
challenge for cause unless the examination shows unequivocally that he can 
be impartial. A prospective juror who has been exposed to and remembers 
reports of highly significant information, such as the existence or contents of 
a confession, or other incriminating matters that may be inadmissible in 
evidence, or substantial amounts of inflammatory material, shall be subject 
to challenge for cause without regard to his testimony as to his state ormind. 
(c) Source of the panel. 

Whenever it is determined that potentially prejudicial news coverage 
of a given criminal matter has been intense and has been concentrated pd· 
marily in a given locality in a state (or federal district), the court shall have 
authority to draw jurors from other localities in that state (or district). 

COMMENT 

Superior Court Criminal Rule 24 would permit an examination of the 
panel of the sort recommended by Standard 3.4(a). The Committee believes 
that the principles set forth in paragraph (b) are currently applied in practice. 
The Committee dipes not believe it necessary to adt'lpt a rule to conform to 
~he Standard, but commends the Standard to the attention of the courts 
in their application of Rule 24. There is no existing statutory authority for 
selection of jurors from outside the county of trial, and the Committee does 
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not recommend adoption of such a statute, believing that the matter is 
b~tter handled by change of venue, 

STANDARD 

3.15 Conduct of the trial. 

It is recommended that the following standards be adopted in each 
jllrisdiction to govern the conduct of a criminal trial when problems relating 
to the dissemination of potentially prejudicial material are raised. 
(a) Use of the courtroom. 

Whenever appropriate in view of the notoriety of the case or the 
number or conduct of neWs media representatives present at any judicial 
l>foceeding, the court shaU ensure the preservation of decorum by instructing 
those representatives and otllers as to the permissible use of the courtroom 
and other fucilities of the court, the assignment of seats to news media 
representatives Oil un equitable basis, and other matters that may affect the 
conduct of the proceeding. 
(b) Sequestration of jury. 

Either party shall be permitted to move for sequestration of the jury 
at the beginning of trial 01' at any time during the course of the trial, and, in 
lIt>propdllte ci!'clllustances, the court shall order sequestration on its own 
)'\lotion. Sequestration shall be ordered if it is determined that the case is of 
such Ilotoriety Or the issues are of such a nature that, in the absence of 
sequestration, highly prejudicial matters are likely to come to the attention 
of the jurors. Whenever eequestratioll is ordered, the court in advising the jury 
of the decision shall not disclose which party requested sequestration. 
(c) Cautioning parties, witnesses, jurors, and judicial employees; insulating 
witnesses. 

Whenever (ll'proprinte in light of the issues in tIle case or the notoriety 
of the ca~'e, the court shall instruct parties, witnesses, jurors, and employees 
(lnd offlcc.\'rs of the court not to make extrajudicial statements, relating to 
the caSe or the issues in the Cl1se, for dissemination by any means of public 
commuuicutiOJ1 during the course of the trial. The court may also order 
sequcstrntloll of witnesses, prior to their appearance, when it appears likely 
thnt III the absence of sequestration they will be exposed to extrajudicial 
tepor!s that mny influence their testimony. 
(d) ExclUSion of the public from hearings or arguments outside the 
presence of the jury. 

H t1u~ jury is not sequestered, the defendant shall be permitted to move 
01llt the public, induding representatives of the news media, be excluded 
from any portion of the trial tllnt takes place outside the presence of the 
jury Oll the ground that djs.~eminntioll of evidence or argument adduced at 
the bearing is likelY to interfere with the defendant's right to a fair trial by 
1\1\ impartial jury. Thc 11lotion shnllb~gt!\~t~d ll!l~~S it ts }:let~~!1~cthat 
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there is no substantial likelihood of such interference. With the consent of 
the defendant, the court may take such action on its own motion or at the 
suggestion of the prosecution. Whenever such action is taken, a complete 
record of the proceedings from which the public has been excluded shall be 
kept and shall be made available to the public following the completion of 
the trial. Nothing in this recommendation is intended to interfere with the 
power of the court, in connection with any hearing held outside the presence 
of the jury, to caution those present that dissemination of specified infonna­
tion by any means of public communication, prior to the rendering of the 
verdict, may jeopardize the right to a fair trial by an impartial jury. 
(e) Cautioning jurors. 

In any case that appears likely to be of significant public interest, an 
admonition in substantially the following form shall be given before the end 
of the first day if the jury is not sequestered. 

During the time you f",}rve on this jury, there may appear in the news­
paper or on radio or television reports concerning this case, and you may be 
tempted to read, listen to, or watch them. Please do not do so. Due process 
of law requires that the evidence to be considered by you in reaching your 
verdict meet certain standards - for example, a witness may testify about 
events he himself has seen or heard but not about matters of which he was 
told by others. Also, witnesses must be sworn to tell the truth and 111ust be 
subject to cross-examination. News reports about the case are not subject 
to these standards, and if you read, listen to, or watch these reports, you may 
be exposed to misleading or inaccurate infonnation which llnduly favors 
one side and to which the other side is unable to respond. In fairness to both 
sides, therefore, it is essential that yon comply with this instruction. 
If the process of selecting a jury is a lengthy one, such an admonition shall 
also be given to each juror as he is selected. At the end of each subsequent 
day of the trial, and at other recess periods if the court deems necessary, 
an admonition in substantially the following fonn shall be given: 

For the reasons stated earlier in the trial, I must remind you not to 
read, listen to, or watch any news reports concerning this case while. you are 
serving on this jury. 
(f) Questioning jurors about exposure to potentially prejudicial material 
in the course of the trial; standard for excusing a juror. 

If it is determined that material disseminated during the trial goes be­
yond the record on which the case is to be submitted to the jury and raises 
serious questions of possible prejudice, the court may on its own motion or 
shall on motion of either party question each juror, out of the presence of 
the others, about his exposure to that material. The examination shall take 
place in the presence of counsel, and an accurate record of the examination 
shall be kept. The standard for excusing ajnror who is challenged on the basis 
of such exposure shall be the same as the standard of acceptability recom· 
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reports of potentially prejudical material shall be excused if reference to the 
material in question at tIle trial itself would have required a mistrial to be de­
clared. 

COMMENT 

There ure no rules or statutes in Delaware on the matters covered by 
Standard 3.5. The Pattern Jury Instructions contain a form of caution to 
jurors (tbout publicity. The Committee believes that the superior court and 
other trial courts have the power to make appropriate orders in conformity 
with the Standard. No present need is felt for specific rules. 

STANDARD 

3.6 Setting aside the Verdict. 

It is '-,~commel1ded that, 011 motion of the defendant, a verdict of 
guilty in ~J criminal case be se( aside and a new trial granted whenever, 
on the basis of competent evidence, the court finds a substantial likelihood 
thut the vote of Ol1e or more jurors was influenced by exposure to an extr­
judicial communication of any matter relating to the defendant or to the 
case itself that was not part of the tdal record on which the case was sub­
mitted to the jury. Nothing in this recommendation is intended to affect 
the rule in any jurisdiction as to whether and in what circumstances a juror 
may impeach his own verdict or as to what other evidence is competent 
for that lHlrpose. 

DELAWARE LAW 

Superior Court Criminal Rule 29(c) broadly permits a motion for judg­
ment of acquittal within ten days after discharge of the jury. Such a motion 
could bc made on the ground that a juror's vote was influenced by an extra­
judlcill! communication. 

COMMENT 

De!nwllfe law is in nccord with the Standard. 

PART IV. RECOMMENDATIONS RELATING TO THE EXERCISE OF 
THE CONTEMPT POWER 

4,1 limited use of the contempt power. 

It is rec:olll1l1ended thnt the contempt power should be used only with 
considerable caution but shQuld be exercised under the following circum-
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(a) Against a person who, knowing that a criminal trial by jury' is 
in progress or that a jury is being selected for such a trial: 

(i) disseminates by any means of public communication an 
extrajudicial statement relating to the defendant or to the issues in the case 
that goes beyond the public record of the court in the case, that is wilfully 
designed by that person to affect the outcome of the trial, and thatser~Q:usly 
threatens to have such an effect; or . 

(ii) makes such a statement intending that it be disseminated 
by any means of public communication. 

(b) Against a person who knowingly violates a valid judiCial order 
not to disseminate, until completion of the trial or disposition without trial, 
specified information referred to in the course of a judicial hearing closed 
pursuant to sections 3.1 or 3.5(d) of these recommendations. 

COMMENT 

The Committee believes that the philosophy of Delaware courts in their 
use of the contempt power is in accord with the Standard and that the con­
tempt power of the courts is presently a"dequate to enable them to exercise 
it in the circumstances recommended by the Standard, 
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PART III - SENTENCING AND PR08A'i'lON 

CHAPTER 10 

SENTENCING ALTERNATIVES AND PROCEDURES 

PART I. SENTENCING AUTHORITY 

1.1 Who shou Ie! sentence. 

Authority to determine the sentence should be vested in the trial judge 
and not in the jury. This report does not deal with whether the death penalty 
should be an available sentencing alternative and, if so, who should partici. 
pate in its imposition. 

DELAWARE LAW 

Delaware vests authority to determine sentences in the trial judge 
rather than in the jury. The relevant proVision relating to felonies is 11 
Del. C. §4205(b) which states, "The TelID of imprisonment which the court . 
may impose for a felony is fixed as follows .... " 11 .Del. C. §4206 sets up 
four classes of misdemeanors and provides in each class that "The sentence 
... shall be fixed by the court ... " See also Superior Court Criminal Rule 32 
which contemplates sentencing by the court. 

COMMENT 

Delaware law is in compliance with the Standard. 

PART II. STATUTORY STRUCTURE AND JUDICIAL DISCRETION­
RANGE OF ALTERNATIVES 

2.1 General principles: statutory structure. 

(a) All crimes should be classified for the purpose of sentencing 
into categories which reflect substantial diffe.rences in gravity. The cate­
gories should be very few in number. Each should specify the sentencing 
alternatives available for offenses which fall within it. The penal codes of eacll 
jurisdiction should be revised where necessary to accomplish this result •. 

DELAWARE LAW 

In the Delaware Criminal Code, which became effective in 1973, all 
crimes have been classified for the purpose of sentenc::i.ng into categories 
which are relatively few in number., The statutes ate reproduced here in full 
for reference. They are taken ftom Title 11 of the Code. 

§4205. Sentence for felonies. 

(a) A sentel1~e of imprisonment for a felony shaH be a definite 
sentence. The term of imprisonment shall be as provided in subsection 
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(b) of this sactiotl. 
(b) The term of imprisonment which the court may impose for a 
felony is fixed as follows: 

(1) For a class A felony, life imprisonment, except for convic­
tion of first degree murder in which event the provisions of § 4209 
shall apply; provided, however, fhat in the case of an attempt to com· 
mlt any class A felony, the court shall impose a term ofimprisonment 
and may impose life imprisonment, but may impose less than life 
imprisonment, except for conviction of any attempt to commit first 
degree murder, .tn which event the court shall impose life imprison· 
ment; 

(2) For a class B felony; from 3 to 30 years and such fine or 
other conditions as the court may order; 

(3) For a class C felony, from 2 to 20 years and such fine or 
other conditions as the court may order; 

(4) For a class D felony, 10 years and such fine or other 
conditions as the court may order; 

(5) For a class E felony, 7 years and such fine oj' other con· 
ditions as th~ court may order. 
(c) In the case of the conviction of any felony other than a class A 
felony, the cou!'t may impose the maximum term of imprisonment 
tiS stated in subsection (b) of this section or any part thereof, or it may 
impose any sentence tluthorized by §4204 of this Criminal Code. 

134206. Sentence fol' misdemeanors. 
(a) The sentence for a class A misdemeanor shall be fixed by the 
court and shall not exceed 2 years imprisonment and such fine or 
other conl\itIons as the court may order: provided, however, that the 
court shall require a person convicted of issuing a worthless check 
~1I1der §900 of this title to make restitution to the person to whom 
the worthless check was issued. 

(b) The sen tence for a class B misdemeanor shall be fixed by the 
court !Ind shall not exceed 6 months imprisonment (lnd such fine or 
other conditions as the court may order. 

(c) The sentence for a class C misdemeanor shall be fixed by the 
court and shall not exceed 3 months imprisonment and such fine or 
other conditions as the court may order. 
(tl) tho sentence of imprisonment for an unclassified misdemeanor 
shall be It <.\etlnito sen tence. Tho to I'm shall be fixed by the court, and 
shall be in nccorduncc with the sentence specified in the law defining 
the offense. 

11 Del. C. §4204, which is referred to in 11 Del. C. §4205(c), specifies the 
sentencing a!tCrlltltlves thut are Ilvailable under present Delaware law. 11 Del. 
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C. §4204 (c) states: 

When a person is convicted of any offense other than a class A felony 
the court may take the following action: 

(1) Impose a fine as provided by law for the offense; 
(2) Impose a fine and place the offender upon probation; 
(3) Commit the offender to the Department of HC()"l, and 

Social Services, with or without a fine; or with any other p~ ;hent 
provided by law for the offense; 

(4) Suspend the imposition or execution of sentence; 
(5) Place the offender upon probation; 
(6) Impose a period of imprisonment and place the offender 

upon probation to commence when he is released from prison. 

In addition to the schedule of offenses and sentences which is set 
forth in the Criminal Code, Delaware has also passed the Uniform Controlled 
Substances Act. 16 Del. C. §4701 - 78. This Act defines and classifies drug 
offenses and assigns penalties to each class in much the same way as the 
Criminal Code. Each class has a specified maximum term of imprisonment 
and a fine. 

COMMENT 

The structure of the Delaware Criminal Code conforms to the re­
commendations of the Standard. Despite the recent adoption of the Criminal 
Code, there am anomalies in treatment of seemingly similar offenses. 

For example, a person who has been convicted of rape can be sentenced 
to life imprisonment for rape in the first degree, a class A felony, if he harms 
the victim or if the victim was not his social companion at the time and had 
not previously permitted his sexual contact. 11 Del. C. §764. If the rapist 
has the foresight to make a date with his victim, the charge is rape in the 
second degree, a class B felony, for which he could be put on pnl'~ation. 
11 Del. C. §763. 

Bribing a public dficial is a class D felony. 11 Del. C. § 1201. How­
ever, bribing anyone else, regardless of the amount and purpose of the bribe, 
is a class A misdemeanor. 11 Del. C. §88L Patronizing a prostitute is a viola­
tion. 11 Del. C. § 1343. H'bwever, engaging in prostitution is a class B mis:. 
demeanor. 11 Del. C §1342. Forging corporate documents is a class D 
[elony, 1) Del. C. §861. But forging public documents is only a class E 
felony, a potential difference of 3 years in prison for the forger. Selling 
obscene literature is a class A misdemeanor. 11 Del. C. §1361. The vendor 
would risk less by selling firearms to a child under 18. 11 Del. C. § 1445 
(a class B misdeameanor). 

Ii should also be noted that within each class of offenses, the legis-
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lature has permitted wide variations in available sentences. For example, 
the available sentences for a class B felony range from suspended sentence 
to 30 years imprisonment. 

STANDARD 

1..1(b) The sentencing court should be provided in all cases with a wide 
range of alternatives, with gradations of supervisory, supportive and custodial 
facilities at its disposal so as to permit a sentence appropriate for each in­
eJividml1 case. 

DELAWARE LAW 

11 Del. C. §2I-204(c), which is set forth above, provides the court with 
a wide ronge of alternatives except in the case of a class A felony where a 
term Qf imprisonment is mandatory. Some of the custodial and supportive 
facilitios necessary for individualized dispositior;s are to be supplied by the 
Department of Corrections. 11 Del. C. §6524 deals with special problem 
groups. "'111C Department may establish facilities for the treatment of aI­
(!(lholics, prostitutes, drug addicts and other such groups as the Department 
shall determine." Mentally ill and mentally defective inmates are prOVided 
for under 11 DeL C. §6525, which allocates resources for programs of 
treatment in separate facilities or existing institutions. TIlere is another 
provision fm tIlo youthful offender. 11 Del. C. §6526(a) states, "Appropri­
ate, sopnrnte cuslmlial care and work and training facilities shall be pro­
Vided for youthful ()ffenders by the Department .... " 

11 Del. C. §4204(c) (3) allows the court to commit the offender 
to the Department of Health and Social Services ramer than to me Depart­
metll of Corrections. The fonner also has provisions for criminally mentally 
III nelul ts and juveniles to be cared for in divisions of state hospitals 16 Del. C. 
!lS1S!. The probation and parole serviccs referred to in 11 Del. C. §4204 
(c) lire explained more fully in 11 Del. C. §4321: 

The counsellors shall keep informed of me conduct and condition 
of persons in their charge, shall aid them to secUre employment, shall 
exercise s~l1:)ervision over them, shall see that they fulfill the conditions 
of t!~,~ir l'cI'<Jl1so. and shall use all suitable methods of aid and encourage 
thel1.' ".1 bring about improvemcnt in thcir conduct and conditions and 
to meet their probation or parole obligations. 

tn the disposition of all juvenile offenders, commitment to the 
Dcpl1rtment of Health and Socinl Services is for an indeterminate per­
Iod. 
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COMMENT 

Delaware law is substantially in accord with the Standard in granting 
a wide range of sentencing alternatives, the exception being a class A felony 
under 11 Del. C. §4204 (c) and certain crimes for which a prison sentence 
is mandatory, such as a second conviction of robbery in the first degree. 
See 11 Del. C §832. To this extent, it is not in accord with the Standard. 
The court apparently has adequate facilities at :its disposal within the De­
partment of Corrections and the Department of Health and Social Services 
to ensure that the appropriate sentence for each individual would be properly 
executed. 

The indeterminate sentences applicable to juveniles should not exceed 
in practice the maximum period that would apply if the offense were an adult 
crime, or in cases where no comparable adult offense exists (such as in 
"uncontrolled" or truancy cases), a limited period such as six months. 

STANDARD 

2.1 (c) The legislature should not specify a mandatory sentence for any 
sentencing category or for any particular offense. 

DELAWARE LAW 

11 Del. C. §4204 (d) is a caveat: "Notwithstanding anything in this 
Criminal Code to the contrary, probation or a suspended sentence shall not 
be substituted for imprisonment where the statute specifically indicates that 
a prison sentence is mandatory or may not be suspended." The legislature 
has specified mandatory sentences for particular offenses in several instances. 
Sodomy while an inmate of a prison requires an additional 3 years on the 
sentence being served. 11 Del. C. §766. A second conviction for robbefy 
in the first degree results in a term of imprisonment for 10 to 30 years, with 
no suspension, probation or concurrent run. 11 Del. C. §832. Assault in a 
detention facility will increase the offender's stay by 3 more years. 11 Del. 
C. § 1254(b). These statutes relate to cases where a second offense triggers 
the imposition of the mandatory sentence. There is also a general statute 
along the same lines which orders the court to impose a life sentence if the 
offender has been convicted three times of any of the specified felonies, 
11 Del. C. §4214(b). 

In addition to these second offense statutes, the Delaware Code fIxes 
a mandatory life sentence upon conviction of an, attempt to commit first 
degree murder. 11 Del. C. §4205(b) (1). The Uniform Contr()lled Substances 
Act aJsQ has pr<r;isions which mandate a certain sentence for some offenses. 
16 Del. C. §47 51 (b) refers to prohibited acts A, " ... upon c011VictiOll shall 
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be fined not less than $25,000 nor more than $100,000 and imprisoned for 
30 yenrs withoutcHgibility for parole." One convicted under paragraph (c) 
of the same sectioll, "shull be sentenced to imprisonment for life, and shall 
ttOl be eligible for parole untH after serving 45 years from the date of con­
vIction •••• " There is a mandatory three year minimum sentence for robbery 
In lhe first degree. 11 Del. C. f1832(a). 

COMMENT 

All Lho sections cited above at·~ in direct conflict with the Standard. 
AlthO'ilgh Deluware lias chosen to rlJvoke the court's sentencing discretion 
in relativoly few Inst:mces, the offcnQ,crs under these statutes arc none-the-1ess 
denied the oppnrtunity to be sel1tenced as individuals. The fact that the 
jtHlgc wlll be able to make an informed decision suited to the case for the 
mnJority of offenders undcrscorefi the arbitrary and unjust dispositions that 
.result um.lcr the mandatory sentV"Me statutes, 

STANDARD 

2.l(d} It should be rC(:fJgnizcd that in many instnncesin this country the 
prison sentences which Q~'e now authorized, and sometimes required, are 
siglllnenntIy hlgher thlm arc needed in the vast majority of cases in order 
l1dequutely to protect ~he interests of the public. Sentences of twenty-five 
yenrs or longer sholll d'be reserved for particularly serious offenses or, under 
the c:irctlll1stunces scdorth in section 2.5(b) and 3.1 (c) (special term), for cer­
lulu 11Ilrtlcnlnrly dMgerous offenders. For most offenses, on the other hand, 
the ml\xlmulll llut.horh:ed prison term ought not to exceed ten years except 
ill ullusual cases Il!ild normally should not exceed five years. 

DELAWARE LAW 

The SCIYl:enccs which Clrc authorized for felonies under Delaware law 
(refer to StarJdan12.1 (0) nbove) arc hIgher, in every instance, than the average 
term ndvisel;! in the Standard. The court may, and in some cases must, im­
pose lif~ bnprlsomnent for tho most serious felonies. 11 Del. C. §420S 
(b) (1); 1 ~ Del, C. §4209(n). ThIs holds true for certain drug offenses also. 
Hi Del. <l. i47Sl(c). Although this Standard does not deal with the advisa­
hUH>, ofenpltlll punIshment, in order to present a complete overview of the 
IMuw(lfl,e sentenCing structure it must be mentioned that the death penalty 
is umht,'trilcd pmn!sluncnt following a convIction for first degree murder. 
11 tM. C. 1i4209(1l}. Thesentenc¢s nvuilnhle for offenses less serious than 
I.:hu~ A fchmics und prohibited nets runge from 30 to 99 years maximum, 
11 Del. C, S4~05th) (l) umll (1 Del. C, §4751 (b). 
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COMMENT 

Delaware law is not in accord with the Standard. The Standard is 
operating within a framework that has 25 years as the outside limit. A sen­
tence of life imprisonment, which is authorized for all class A felons and 
habitual offenders, is construed for parole purposes as a fixed term of 45 
years. This is 20 years higher than the sentence recomment;led by the Stan­
dard for this class of offender. There is a proportionate disparity between the 
other sentences approved of by the Delaware Criminal Code and the averages 
proposed by the Standard. 

STANDARD 

2.2 General principle: judicial discretion. 

The sentence imposed in each case should call for the minimum amount 
of custody or confinement which is consistent with the protection of the 
public, the gravity of the offense and the 'rehabilitative needs of the defen­
dant. 

DELAWARE LAW 

11 Del. C. §4301 provides: 
... the treatment of persons convicted of crime shall take into con­
sideration their individual characteristics, circumstances, needs and 
potentialities as revealed by a case study, and that whenever it appears 
desirable in the light of the needs of public safety and their own wel­
fare, such person shall be dealt with, at restricted liberty in the com­
munity, by a uniformly organized system of constructive rehabilita­
tion, under probation or parole supervision instead of in a correctional 
institution. 

COMMENT 

Delaware law espouses the principles enunciated in Standard 2.2, 
though, in light of the statutes discussed under Standard 2.1 (d), there may be 
some doubt as to whether the similarity between Delaware law and the 
Standard is retained when the principles are converted into practice. 

STANDARD 

2.3 Sentences not involving confinement. 

(a) The legislature should authorize the sentencing court in every case 
to impose a sentence of probatio/1 ot' a similar sentence not involving con· 
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filtement. It maybe appropriate to provide for limited exceptions to this 
principle, but only for tIle most serious offenses. 

DELAWARE LAW 

Delaware law excludes an offender convicted of a class A felony from 
a disposition which does not involve confinement. 11 Del. C. §4204(c). 
The Delaware statutes analyzed under Standard 2.1(c) also require imprison­
ment. 

COMMENT 

Delaware Jaw is basically reconcilable with the Standard. However, 
where Ule Standard would allow only limited exceptions to it principle, 
Delnware disqualifies a broader spectrum of offenders from the sentence 
not involving confinement. The specified prison term for particular offenses 
which was criticized under Standard 2.1 (c) should be abrogated as it results 
In n SC!Iltcnce which Is meaningless in relation to the person serving it. The 
exclusioll of class A felons is closer to the spirit of Standard 2.3(a), though 
this class cO\l.ld be narrowed. 

STANDARD 

2.3(b) Tho following general principles should apply to such sentences: 

(i) The court should specify at the time of sentencing the length 
of fillY tern\ durillS which the defendant is to be supervised and during which 
the cOUrt will rctnin power to revoke the sentence for the violation of speci­
Oed cOJ\dltloUSj 

(in Neither supervision.llor the power to revoke should be pennitted 
to extend beyond a Icnislntivcly- fixed time, which should in no event exceed 
tW() yenrs fot' n misdelllennor or five years for a felony; 

(iii) The scntence to be imposed in the event of the violation of a 
condJUoll should not be ftxed prior to a finding that a violation ]1as occurred. 

Stundards governing dIe procedures for revocation or modification of 
such n sentence are set forth III section 5.5. Standards governing the alter­
nnUves Wllich should be available upon the violation of a condition are set 
forth ill section 6.4. l)etlli!ed standards denling with the types of sentences 
not hWQlving cOltfinement wbiell shOUld be authorized, as well as the tenns 
And C(HlditiQIlS which could npproprintely accompany such a sentence, wiII 
be set (orth In n sepnm.(e report 011 probation. 

DELAWARE LAW 

11 t)el. (\ $4333 sttltcs, "'n\l~ pcdod of prohation Or slIspension of 
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sentence shall be fixed by the court ... " The court retains the power to re­
voke the sentence for violation of the conditions for a rellsonable time after 
the expiration of this period, but only if the arrest warrant is issued during 
the probation time period. The court has no power to extend the period 
of probation once it has been imposed. Tiller v. State, Del. Supr. 257 A.2d 
385 (1969). 

The procedure for a hearing on the issue of a violation of conditions 
0f probation or suspension of sentence is set forth in 11 Del. C. §4334(c); 

If the violation is established, the court may continue or revoke the 
probation or suspension of sentence, and may require the probation 
violator to serve the sentence imposed, or any lesser sentence, and j 

jf imposition of sentence was suspended, may impose any sentence 
which might originally have been imposed. 

COMMENT 

Delaware law is in accord with the general prinicples of the Standard, 
except with regard to the maximum length of the period of probation or 
suspension of sentence. For a class B felon, for example, suspension of 
sentence could last 30 years. 

STANDARD 

2.3(c) A sentence not involving confinement is to be preferred to a sentence 
involving partial or total confinemelllt in the absence of affinnative reasons 
to the contrary. 

DELAWARE LAW 

This point is met in 11 Del. C. §4301, reproduced in full under Stan­
dard 2.2, Delaware states a preference for sentences not involving confine­
ment whenever possible in accord with the factors enumerated in Standard 
2.2. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

2.4 Partial confinement. 

(a) Attention should be directed to the development of a range of 
sentencing alternatives which provide an intennediate sanction between 
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supervised 1,ro'bntion 011 tJrle olle lulnd and commitment to a total custody 
I11f1tltution ()11 tile other lind which permit the development of an individ­
uauz-ed' treatment program for each offender. Examples of the types of dis-
1,otiliiOJ1s which might be authorized are: 

(I) confinement for selected periods to a local facility designed to 
llrovide educational or other rehabilitative services; 

(ii) commitment (0 a local facility which permits the offender to 
hold II regular job while subject to supervision or confinement on nights 
l!tld weel«mds; 

CIU) commitment to all institution for a short, fIXed term, followed 
by lIutomntlc release under supervision. 

(b) The following general principles should apply to such sentences: 
(I) TIle court should speciiy at the time oi sentencing the iength 

of any term during whi<:h the defendant is to be supervised and during which 
th()c court will retain power to revi)ke the sentence for the violation of speci­
fied conditions; 

(1) Neither sUllenrIsioll. the power to revoke, nor the maximum 
length or time dudllg which the offender should be subject to such a sen­
tellce should be penuftted to extend beyond a legislatively fIXed time, which 
should in U() event exceed two years for a misdemeanor of five years for a 
felonYl 

(Iii) The sentence to be imposed in the event of the violation of a 
condttlon should Mt be fixed prior to a finding dllt a violation has occurred. 

St/)ltdl\rd~ governIng the procedures for revocation or modificatfton of 
slIch n ~ntencc nre set forth in section 5.5, Standards governing the alter­
IllltiV\'S which should be available upon the violation of a condition are set 
forth In section 5.4. 
(c) A. sc:ntel1ce involving partial confinement is to be preferred to a sen­
teJlce of total confinement in the absence of affirmative reasons to the 
ctmtmry. 

DELAWARE LAW 

The court hns n wide rUllge of 'lcntencing alternatives pursuant to 
11 l~L C, 54t04(c) which cOliid include commitment to an institution, 
Ill' well as.llfObnHon. Sec the prOVision in full at Standard 2.1(a). Delaware has 
other proviSIons which measure up to the Standard's suggestions for confine­
ment h' n f({clUty which provides n service necessary for the rehabilitation 
of the particular offender. OutSide employment while in the custody of the 
l)(!lliHhll~nt of ('ouectiQl1s is nrecogni1.ed. vi:lble alternative to full time 
hit:~lteer"U\m. 1.1 Del. C. 56533. See Gaskill v. State, Del. Super.; 138 A. 
~d 500 (l!)SR). ¢~~---."-

11 1~1. ('. !i4~04(f) states that the court must fix a maximum term 



when committing an offender to the Departmen~ of Health and Social Ser-
V1ces. 

The Parole Board's control over a parolee actually continues until the 
expiration of his maximum sentence. McCoy v. State, Del. Supr., 277 A. 2d 
675 (1971). The limitation on power over the offilnder is his maximum tenn. 
There is no provision circumscribing the length of other dispositions. 

Where an offender has been released on parole, any violation must be 
established at a hearing, whereupon the Parole Board may continue or revoke 
the parole or conditional release, or enter such other order as it may see fit. 
There is no judicial review of the findings of the Parole Board. Moore v. 
State, Del. SUpr., 171 A. 2d 215 (1961). 

11 Del. C. §4204 states a preference for partial confinement. 

COMMENT 

Delaware law is fundamentally in agreement with the Standard, al­
though the ability to carry out effectively the concept of partial confine­
ment (such as weekend commitments) is limited by lack of capacity and 
personnel. It would be helpful to the court and to the offender to enact 
a provision limiting the term of supervision, as suggested by Standard 2.4(b) 
(ii). This would prevent needless invasion of privacy and conserve judicial 
resources. 

STANDARD 

2.5 Total confinement. 

(a) For each of the categories of offenses designated pursuant to section 
2.1(a), the legislature should specify the term, iUmy, for which a sentence 
of commitment to a correctional institution can be imposed. Such sentences 
should be authorized in accordance with the structure detailed. in Part III of 
this report. 

DEL,AWARE LAW 

The categories of offenses and applicable sentences are set forth in 
full under Standard 2.1(a). 

COMMENT 

Delaware law conforms to the Standard. 
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STANDARD 

2.SCU) Ali stnt:cd in sectiof) t.l(d). marty sentences uutholrized by statute 
ill thi~ country IIrc, by cOIllPlirisoll to other countries and in tenns of the 
needs or thc IlubUe, excessively long for the vast majority of cases, Their 
length 111 undoubtedly the product of concern for protection ngainst the most 
excer,Uol111l cases, most notably the particularly dangerous offender and 
the professiOlllll criminal. n would be more desirable for the penal code 
to differentlute explicitly l)(:twccn most offenders and such exceptional cases, 
by l>(ovJding lower. j morc reldlsHc sentences for the former and authorizing 
11 I;pedal tenll for th~ hItter. The Advisory Committee would endorse a 
81)(!ciill term in lluch It context I but ollly on t11e following assumptions: 

(I) Pn>visloll for stich a special term w11l he l\t;cQmpanied by .3 sub­
!lhuUlul (lnd general reduction of the terms nvailable for most offenders; and 

(Ii) Adequate criteria will be developed and. stated in the enabling 
legMtltio1\ whieh c.ufefully delinente the type of offender on whom such a 
spec/oJ term cnn be illll>osed; Ilnd 

(iii) l)r~ctlutlons will be tllken. such liS by the requirement of pro­
cedufCs which IlSSllJC the adequate development of infoonation about the 
()(render (md by provision for IlppeHate review of the sentence, to assure that 
snch 11 special term will not be imposed ill cases where it is not warranted; and 

(iv) The sentence lIuthorized in such cases will be structured in aceor­
dllnCl\with the principles reflected in section 3.1 (c); and 

(v) The necessary l)roc~dures will be developed ill accordance with 
the prlnclilles reflected in sectfou 5.S. 

Such 1l1lcchd terms should IlOt be authorized fOl: misdemeanors and other 
les.~~1' OffeJ1.~!l. 

DELAWARE LAW 

lllc Dcluwnre ('rImlnal Code lIuthorlzes (\1 ;pecitu tcon for one category 
uf ofHmderll. the hnhHunl criminal. 11 Del. C. §4214. This statute describes 
the hubltunl ~rimtl\ill tiS (nl a person conVicted of a felony 4 times in which 
t,;il~e tho C()Uft may impose a life sentence or (b) a person convicted 3 times 
tlf lmy IlIMns certain seriolls crimes specified by the legislature. These are 
bUfSlary, murder, rupe, man!'l;mghtcf. kidnapping, assault, sodomy, and 
rohbery. T1u~ \!Ollrt must impose life imprisonment on a type (b) felon 
\lnl~~ It is ImpOsing the death penalty. 

COMMENT 

l>Claware !:\W i~ not in nccord with the Standard. Adoption of the 
hl'lhU\HtI otrend~r pmvisil1l\S us pInt of the Delaware Crimina! Code did not 
l~ad to ,\ I!otrcsllonding gcnoml reduction in sentences for most offenders. 



During the course of legislative consideration of the Code, all sentences 
recommended by the Govemor's Committee responsible for drafting the 
Code were uniformly increased. 

STANDARD 

2S( c) A sentence not involving tll1"~1 confmement is to be prefeued 
in the absence of affinnative reasons to the contrary, Examples of legitbuatc 
reasons for the selection of total confinement in a given case are: 

(i) Confinement is necessary in order to protect the public from 
further criminal activity by the defendant; or 

(ii) The defendant is in need of correctional treatment which can 
most effectively be provided ifhe is piaced in totai confiilement; or 

(iii) It would unduly depreciate the seriousness of the offense to im­
pose a sentence other than total confinement. On the other hand, COUl­

munity hostility to the defendant is not a legitimate basis for imposing a 
sentence of total confinement. 

(d) It would be appropriate for the legislature to endorse lin the penal 
code standards such as those specified in Sl!hsectiOli (c), They are in any 
event commended to sentencing courts as gUides to the exercise of discretion. 

DELAWARE LAW 

Refer to Standard 2.2 for the text of the applicable sta.tute (11 Del. 
C. §4301) which endorses these principles. 

COMMENT 

Delaware law is in accord with the Standard, 

STANDARD 

2.6 Special facilities. 

(a) It is desirable, both On a local and on a statewide, areawide or 
nationwide basis, that facilities be developed to provide special treatment for 
certain types of offenders, particularly the young, and that the court be 
authorized as a sentencing altemative to employ such facilities in appropriate 
cases. 

(b) Employment of such facilities S110uld not result in commitment 
or supervision foi' a period longer than would otherwise be authorized for the 
offenses involved. While it may be appropriate to exc~pt misdemeanors and 
other i'esser offenses from this general principle, c<5mmitmellt or supervision·· 
for a longer period of time should ltot b~. authorized urtless the following 
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COJlditiOIlS lue met! 
(I) u preSCl1hmce report (sections 4.1-4.5) supplemented by 

II report' of the (lXlIlllillllti(lIl of the defendant's mr,ntal, emotional and physi­
col condition (sectitm 4.6).hns beell obtained and cltmsidered; and 

(li) the c(,llU't finds specifically that Ii proper treatrnent program 
Is Ilvllilnble and tluit the dl~rendalit will benefit from the program; and 

(Iii) the !'tlllliximum period for which such commitment or 
sUpervIsion can extclld :I:~ fJxed by statute at no longer than two years; and 

(tv) nt the conclusion of one year the custodial or supervisory 
IIltthorlticli nre required to review the progress of the defendant and are 
reqUired to make a showing to the sentencing court to the effect that the 
contcmplnted treatment is actually being administered to the defendant and 
outlining thll progress which th~ defenwmt has made; and 

(v) nil pl'~lvlded in section 6.3, the sentencing court has the 
iluthorlty lit nny time t.o terminute the commltJlient or supervision. 

(0) Commitments or h'cntment programs other than as a part of the 
selltel1cing process following u criminal cOllviction are beyond the scope 
of thlsrel)(}ft. 

DEI_AWARE LAW 

Scpamte prison filcilllies nrc required for offenders under age 18. 
1! Del. r. ~h5Z(): Stu{ce'l' rl.'J. du Pont v. Ingram, Del. Supr. 293 A. 2d 
ZI:!I} (l9i2). If U,C sencc~ilce'~()t iilCcou~rcxtenctSl)Cyond the time when a 
juvenile ToClches 18, his detention nfter that time is treated in accordance 
with adult requirements and standards, State v. Nicholson, Del. Super. 
,U4 A. 2d 2,lO (1975): see ~lso Bartley v. f~Del. Super. 338 A. 2d 137 
(1915). --'~"-'.~-"-

Faclll tics to provIde special serviceS for certain types of offenders 
eau be developed in acc(\rdnnce with 11 Del. C. §6524. §652S, and §6526, 
ns set fonh o\mve under Standard 2.1 (b). 

'!1lere is no Delaware provlsloil which is exactly equivalent to subpara­
sntph lb). II Del. C. 54204([) states that the court shaH fix a maximum term 
of ineurcOtlltion when committing an offender to the Department of Health 
nod Socinl SilIV!c:CS. but there is no legislntlvely mandated ceiling on this 
IYPO of dbposition. 

Pr~silntenl:e reports (md their effect on disposition are entirely within 
the eourt's discretion. 11 Ocl. C. §4331. 

11 Del. r. !i43~.1 is not In accord with subparagraph (b) as to length 
\)f 5Ilpervisli:m. 1t em) extend llS long as the maximulll authorized for the 
offense. 



, .... ,. \'c' ~'. 

',>- f 

I.' 

() 

':*"'~:',: .. ~tt:... :t.: .. ~~ .. ,~, 
""'.;" ~:u~ n~!':';:; _ 
_ .. ~.:~lffi~t ' 

l';~;'~::" 

,,,,,~,.Wl~~tC"$::"; !, ::',," 

;: ~,.'''!'r' t$~<~- P '1' , :h .. _. r"~J->"~;J,At~f: 
f' )1 t" flit 'I -jl', ~M; Jil-;1r,/ .llj -"~I, ;'.'$.,.~~"l!i1ke1"~?ii 
d l";ii"~l '.Ii j. ;;. I{'I ;1' ill:1 1.1 "d: I ,g ",.,' !{ j , t~e) .are m it!\~ 

" ,~ lI'Il llf 1'" "NP' '" ,. I,' ,m-I! .1., ,flil'" !'" i'''';/~-i'~~~ pf,iitsc.refion, 
r l I . ,I' 1'1/ j.~ I!lldIIHI'! 'I jit }III}I"Il1¥ ~ternatiW! ~l\ 
! ' 'I" \1-1,,'.-, ~i"'i('.' ~ j il·11 W il~V'i I nil: ,;n"tlt of nol\l)t\YI\1~ut 

r '''; I,,,,,, ~J~ ;~e"H!" 4 i\',f'~' It\' I~I~", \1,li, \ \\\\\ \\\,\\\\\ \)~ld lind Hnn 
.: I ';fl" ":,:ll\I"~\\, t" 'l\l\i~l"i\\\l ~\\' ~J(f i:,,\~~\1\, {~tR)~t&~ 

,;'\I\W"\'\ 1 ,l r .,',1'11 ~,l!\; ,11,,\\.(;\\,>11; l\'!'~\'\}~'1~tijt·tl:.;:. 

" I 



(f) In fixing the maximum fine for some offenses, the legislature 
should consider the feasibility ofempluying an index other than a dollar 
Urtlount in cases where it might be appropri.ate. For example, a fine relative 
to the amount of the gain might be appropriate in cases where the defendant 
lIas profited by his crime, or a fine relative to sales; profits, or net annual 
income might be appropriate in some cases, such us business or &ntitrust 
offenses, in order to assure a reasonably even impact of the fine on defen­
dnuis of variant means. 

(l!) Legislative attention should also be devoted to the desirability 
of a st>eCil~ llChedule of fil1es for offenses committed by corporations. 

DELAWARE LAW 

11 Del. C. §4207 allows the court to impose a fine for misdemeanors 
and vlolutiol1s. It states the maximum fine that can be fixed by the court 
for ench c1iISS of misdemeanors and violations. It does not authorize the 
Imposition ofa One for II falony. 

The court may permit payment of a nne by installments under 11 Del. 
C, 114204(0). The decis.ion to impose a fine, its amount and method of pay­
ment nre all within the discretion of the court pursuant to the sections 
above montioned. 

Delaware has no provisions directing the court to consider any of the 
factors recommended by subparagraph (c) of the Standard in deciding 
whether to impose it One. 

The courts in Delaware are not authorized to impose a ja.u sentence 
in lieu of payment of a fine. 11 Del.C. §4105(a) provides that 110 p\~rson shall 
be imprisoned because of default of the payment of fines. In State v. Bender, 
Det. Su1'er.,283 A. 2d 847 (1971), the court held that imposition at the time 
of sentence of a sentence extending the term of imprisonmentirt default 
of firm constilUtcs a violation of the equal protecti0Jlciause of the Four­
teenth Al'lendment. A fair alternative method of payment must be provide.d. 
The legislature pmvided this method il1 11 Del. C. §4105(b) which sets up 
a system whereby an offender can payoff his fine by working for the De­
partment of Health and Social Services. 

The legislature has provided a special schedule of fines for offenses 
committed by a corporation. 11 Del. C. §4208. 

COMMENT 

Delaware law complies with the Standard in almost every respect. 
There me no provisions for employIng an index of financial fa~:tors in im­
posing the fine or delineating the factors which the judge should consider 
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in deciding whether or not to impose one. 

PART III. STATUTORY STRUCTURE AND JUDICIAL DISCRETION­
TOTAL CONFINEMENT 

3.1 Maximum term. 

(a) For each of the categories of offenses designated pursuant to sec­
tion 2.1(a), the legislature should specify the maximum period, if any, for 
which a sentence of commitment to a correctional institution may be im­
posed. 

(b) If such a sentence is imposed, the court should. be authorized 
to fix in the particular case any maximum period up to the legislative limit. 

(c) If a special tenn is authorized for exceptional cases i~ accordance 
with the principles stated in section 2.5(b), it should be related in$everity 
to the sentence otherwise provided for the offense. In addition, the follow­
ing general principles should apply: 

(i) The sentencing court should be authorized to fiX a maxi-
mum term at any point from the maximum otherwise applicable up to a 
legislatively prescribed limit. As an outside limit for extreme cases, twenty­
five years ought to be the maximum authorized prison term; 

(ii) The court should be authorized to fix a minimum term 
in accordance with the principles stated in section 3.2; 

(iii) Whether to sentence a particular offender to the normal 
term or to the special term should be a matter for the discretion of the 
sentencing court. Such discretion should be exercised in favor of imposing 
a special term only if application of the specified statutory criteria supports 
the conclus~on that the defendant fits within the exceptional class, and if 
the court also concludes that commitment for such a special term is necessary 
in order to protect the public fl'Om further criminal conduct by the defen­
dant. 

DELAWARE LAW 

The legislature has specified a maximum telin of imprisonment for each 
of the categories of offenses designated pursuant to Standar,d 2.1(a) (see 
that section for reproduction of the statute). The Uniform Contt'olled Sub· 
stances Act has a similar schedule of offenses and maximum penalties. 16 
Del. C. § §4751-78. 

The court is given the power in the above cited statutes to authorize 
any maximum term up to the legislative limit, except in the offenses which 
carry a mandatory term as discussed under Standard 2.1(c). 

A special term is authorized for habitual criminals under 11 Del. C . 
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14214t though it is not In accord wIth the principles stated in Standard 
Z.5(b). Tlw sentencing court is author1zed, or in some cases required, to im· 
pose II sent.ence of Ufeimprisonment. The court is not authorized to fix 
n mbllnltllil term for such an offender. Whether to sentence an offender to 
a special term is IlOt a matter within the discretion of the court. It depends 
Cl1nrtIy Oil ~he numher and types of felonies of which the offender has been 
convicted. 

COMMENT 

l)clawtlre law Is not in ar-r.ord with the Standard's recommendations 
Uti ttl when and how a special term sentenl!e should be implemen ted. 

STANDARD 

3.2 Minimum term. 
(II) Because there are so Illany foctors in lIll individual case which 

emmot be Im~dicted in IIdvance, it .is Un,SOllild for the legislature to require 
thllt the cQurtimpose n mlnimul:' period of imprisonment which niust be 
served before iHl offender becomes eligible for p~role or for the legislature 
to t~rcscribe Imch Ii minimum tcmdtself. It is likewise unsound for the leg. 
JSlotUft.1 to couditiol) parol eligibility upon service of a specified portion of 
the maximum term. 

. (b) While recognizing that there are ill addition substantial arguments 
a8ll.tm~t Judicinl authority to select and impose minimum sentences, a majority 
of (he AdvisQry Committee would support n statute which authorizes but 
does not requite the sentencing court to impose, within carefully prescribed 
Jegtslntlv¢ !huits. 1'1 minimum sentenoe which must be served before an of­
fender becor'lle~ eligible for pamie. 

(c) Mlnhl.nuu sCR(cnces arc rarely appropriate, and should in all 
CtiSCS b~ rtns6dilbly short. AuthQrity to impose a minimum term should be 
cltclllnscdh~dby the following statutory limHutions! 

(0 The leglsluture should specify for eoch of the categories 
Or uffcH1St:S desigull(cdplu'Slumt to section 2.1(a) the highest minimum period 
ofiilllldSOIllMnt which Can be imposed; 

. (U) Millimmu sentellces as long ns ten or fifteen years should 
bo strictly confined to life sent~llces. Longer minimum sentences should 
not be iluthodlcd; . 

(iii) In order to preserve the principle of indetemlinacy, the 
court shQuld not be lIuthorized to impose n IllinimUln sentence which exceeds 
tm~.thtrd ot' the Il\I!,XJmul\l sentence actually imposed; 

th'} the CO\lrt should \lot be iluthorized to impose a minimum 
s.eRtenoo until u. pres(!ll~pnce report (sections 4.14,5), supplemented by a 
report <lCthe exnmtnatiq,li: ()f the d~felldnllt's mental, emotional. and physical 
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condition (section 4.6), has been obtained and considered; 
(v) The court should be directed to consider prior to the im­

position of a minimum tenn whether making a non-binding recommendatJon 
to the parole authorities respecting when the offender should first be con­
sidered for parole will satisfy the factors which seem to call for a minimum 
teml. Such a recommendation should be required to respect the limitations 
provided in subsections (ii) and (iii); . (i 

(vi) Imposition of a minimun, sentence should require the affir­
mative action of the sentencing court. The court should be authorized to 
impose a m;,nimum sentence only after a finding that confinement for a 
minimum term is necessary in order to protect the public from further 
criminal conduct by the defendant; 

(vii) As provided in se,ction 6.2, th~ court should be authorized 
to reduce an imposed minimum sentence to time seved upon motion of the 
corrections al,lthorities made at any time. 

DELAWARE LAW 

There is a legislatively imposed minimum term only for certain offenses 
and categories of offenses. For a class B felony the minimum term is 3 years. 
For a class C, it is 2 years. 11 Del. C. §4205(b) (2) and (3). The offenses 
described under Standard 2.1(c) each have a minimum term. Parole eligi­
bility is conditioned upon service of a specified portion, one-third of the 
term imposed by the court. 11 Del. C. §4346(a). The minimum term to be 
served before an offender is eligible for parole is not within the power of the 
judiciary. Minimum sentences of 15 years are limited to life sentences. 11 
Del. C. §4346(c). The court'must impose a definite sentence under 11 
Del. C. §3901(a) and after the offender has served 120 days or one-third 
of the sentence imposed, whichever is greater, then he is eligible for parole. 
Stirparo v. State, Del. Super.,297 A. 2d 406 (1972), construing 11 Del. 
C. §4346(a). In 1975, the legislature enacted a mandatory three-year mini­
mum sentence for robbery in the first degree. 11 Del. C. §832(c). 

The court can make a recommendation to the Board of Parole to re­
duce the minimum term of eligibility. The Board has discretion in this matter. 
11 Del. C. §4346(b). Imposition of a minimum sentence requires no amr. 
mative action of the court. Affirmative action is required for the recl~lction 
of" the legishtively imposed minimum. Where the c~urt wishes to impose 
a term of imprisonment for a class B or class C felOny, it must impose at 
least 3 years for the former and 2 years for the latt~r. 

COMMENT 

Delaware law is not in accord with the Standard in se"ferat particulars. 
The minimum sentences imposed are a result of legislative rather than judi­
cial action. The court is afforded very little input into the process. According; 
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to the Standard. in the feW' cases where a minimum sentence is necessaIY or 
appropriate, the court should have the power to impose it rather than the 
legislature or the Board of Parole. 

STANDARD 

3.3 Habitual offenders. 

(a) Sentences authorized under present habitual offender legislation 
should be revised, where necessary I to conform to the following fJtandards: 

(i) Any increased term which can be imposed because of prior 
criminality should be related in severity to the sentence otherwise provided 
for the Jlew offensei 

(ii) The sentencing cOllrt should be authorized to fix a maxi­
mum term lit any point from the maximum otherwise applicable up to a 
legisli\'tiv~ly prescribed limit. As an outside limit for extreme cases, twenty­
five years ought to be the maximum authorized pdllon term; 

(iii) The court should be authorized to fix a minimum term in 
nccordullce with the principles stated in section 3.2. 

(h) Whether to sentence a particular offender to the normal term 
or to a special term on grounds of habitual criminality should be a matter 
for the discretion of the sentencing court, and should be determined at the 
time of sc"tencing. An additional term should only be pennitted if the 
court finds that such a term is necessary in order to protect the public from 
fllt'ther criminal conduct by the defendant, and iO support of this finding 
111so finds that: 

(I) The offender has previously been convicted of two felonies 
COIlllnHtc<l on different occasions, and the present offense is a t.hird felony 
committed ott M occasion different from the first two. A prior offenlly 
committed within another jurisdiction may be counted if it was punishable 
by confinement ill excess of [one year]. A prior offense should not be 
counted if the offender has be~n pardoned on the ground of innocence, or 
if the conviction has been set aside in any post-conviction proceeding; and 

(Ii) Less than five years have eJapseU: between the commission 
of the present ~ffellse and either the commission of the last prior felony or 
the offender's release, Oll parole or othenvise, from a prison sentence or other 
COIlll\l!tmel1t imposed as a result of a prior fel<my conviction; and 

(Iii) The offender was more thun [21] years old at the time of 
the commission of the new offense. The cOllrt in addition should be required 
tt) comllly Witll a procedure consistent with the principles reflected in section 
5 .. 5. 

DELAWARE LAW 

No accurate relation is established in the Delaware law between the 
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increased teml which can be imposed and the sentence otherwise provided 
for the latest offense. An offender can receive a life sentence for convic­
tion of any four felonies, whether they were all class A felonies for which 
he wou;d be eligible for a life sentence anyway or class E felonies which carry 
a maximum of 7 years h,prison. 11 Del. C. §4214. The Uniform Controlled 
Substances Act provides a table of additional maximum terms for each pro­
hibited act on its schedule of offenses. 16 Del. C. §4763. The outside limit 
to the maximum authorized sentence for a habitual offender is life imprison­
ment in the Delaware Criminal Code. The Uniform Controlled Substances Act 
provides for a rising scale of additional penalties up to 99 years. 

Whether to sentence an offender to an additional tenn on the basis 
of habitual criminality is not within the discretion of the court. It is mechan­
ically triggered by the conviction of a legislatively determined number of 
felonies. In Gibbs v. State, Del. Supr.,208 A. 2d 306 (1965), the court de­
fined habitual criminality as a siatus and not a separate offertse under 
Delaware law. 

COMMENT 

Delaware law is not in accord with the Standard. The thrust of the re­
commenda tions of the Standard is toward individualized sen tencing, whereas 
Delaware law requires legislatively mandated sentences for habitual offenders. 

STANDARD 

3.4 Multiple offenses: same state; concurrent and consecutive terms. 

(a) After convictions of multiple offenses which are separately pun· 
ishable or in cases where the defendant is se::rving a prison sentence at the time 
of conviction, the question of \vhether to impose concmrent or consecutive 
sentences should be a matter for the discretion of the sentencing court. 

(b) Consecutive sentences are rarely appropriate. Authority to im­
pose a consecutive sentence should be circumscribed by the following statu­
tory limitations: 

(i) The aggregate maximum of consecutive terms should not 
be pennitted to exceed the term authorized for an habitual offender (section 
3.3) for the most serious of the offenses involved. If there is no provision 
for an habitual offender for the offenses involved, there should be a ceiling 
on the aggregate of consecutive terms which is related to the severity of the 
offenses involved; and 

(ll) The,aggr~gate minimum of c0I!secutiv~ t~rms should be 
governed by the limita'Jons stated section 3.2; and . , 

(iii) The court should not ,be authori,zed to impose a consecu­
tive sentence until a presentence report(sections 4.1-45.), supplemented by 
a x~port of the examination of the defendant's mental, emotional and physi-
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elll condition (section 4.6), has been obtained and considered; and 
(iv) Imposition of a consecutive sentence should require the 

IIfflrmative action of the sentencing court. The court should be authorized 
to impose a consecutive sentence only after a finding that confinement for 
such n term is necessary in order to protect the public from further criminal 
conduct by the defendant. 

These limitations should also apply to any sentence for an offense 
committed prior to the imposition of sentence for another offense, whether 
the previous sentence for the other offense has been served or remains to be 
served. 

(c) Corrections mtd parole authorities should be directed to consider 
1111 offender cOlnmitted under multiple sentences as though he had been 
c.1ommittcd for a single tenn the limits of which were defined by the cumu­
Intive effect of the multiple sentences. 

DEL,AWAf1E LAW 

There is no Delaware statute which is precisely on point. 11 Del. C. 
§3901 (b) provides for n case in which an offender is already serving one 
prison term at the time ofimposition of another. " ... the said sentence shall 
boglnlo run and be computed, either from the date of imposition thereof 
or from the expiration of such other sentence or sentences, as the court, shall, 
in its discretion, direct." TIlerc is no provision for a simultaneous conviction 
of several felonies but the court would have discretion to sentence consecu­
tively or conc1mently. Several individual offenses state that the sentence im­
posed shall nol run concurrently: .Cfcapc, 11 Del. C. § 1253; assault in a de­
tention fucility, 11 Del. C. § 1254; a second conviction for robbery, Del. 
C. §8.n. 

In State v. Honie, Del. Supr., 310 A. 2d 872 (1973), the court praised 
the "rlllc"<<>of~n1C'rgcr of sentences as appealing to reason. The rule was held 
to preserve the integrity of 11 Del. C. §1447, the statute on possession of 
u deadly woopon during the commission of a felony. Under this statute, 
the sentence cu.nnot be suspended, and the offender is not eligible for parole 
or probatiol\ until serving five years, rather than the three years usually 
ilppllcnblc to n chiSS B felony. However, the sentence can be merged with 
the sentence for the principal felony and this gives the sentencing court some 
degree of ncxibUi ty i.n this type of case. 

COMMEN'r 

11\0 Delaware law is substantially in accord with the Standard. Rather 
than huvillg IIny mnndnlory consecutive terms the Standard would give the 
court the u\lthorHy to decide Ule method that the sentence should run in 
nil ctlses. but the A.B.A. commentury to this section recognizes that in in­
stuHceswhere an offender is convicted of committing a crime while in prison 

-174-



----------l 

a consecutive sentence may sometimes be appropriate. 

STANDARD 

3.5 Multiple offenses: different states. 

(a) The failure to integrate prison sentences for crimes committed 
in different states seriously inhibits a consistent, coherent treatement pro­
gram during confinement. Similarly, detainers typically prevent the phasing 
of the individual back into the community at the optimal time. It is there­
fore highly desirable that multiple sentences of imprisonment imposed by 
different states be served at one time and under one correctional authority. 
It is also desirable that all outstanding charges of o~lenses committed in 
different states be disposed of promptly. Methods of implementing these 
principles by necessary interstate and federal-state agreements should be 
explored and effected. 

(b) As a preliminary and immediate step towards the solution of 
these problems, the legislature should require that sentencing courts consider 
all prison sentences imposed in other states, both those which have been 
served and those which remain to be served. The follOWing general principles 
should apply in such cases: 

(i) The court should not be empowered to impose a sentence 
which when added to the out-of-state sentences would exceed any limitations 
(section 3.4) which would be in effect had all of the offenses occurred with­
in the state of the sentencing court; 

(ii) The court should be a!\thorized to impose a sentence to 
run concurrently with out-of-state sentences, even though the time will 
be served in an out-of-state institution; 

(iii) Sentences to be served consecutively to a..q out-of-state 
sentence are rarely appropriate. Imposition of such a sentence should require 
the affirmative action of the sentencing court, and should be permitted only 
after a finding that confinement for such a term is necessary in order to pro­
tect the public from further criminal conduct by the defendant. 

(c) Subject to any permissible cumulation of sentences by the sen­
tencing court (subsection [b]), the legislature should also direct that prison 
authorities automatically award credit against the maximum term and any 
minimum term of an in-state sentence for all time served in an 'out-of-state 
institution since the commission of the offense. In addition, the legislature 
should provide that in no event should detainers have the effect of impairing 
or postponing parole eligibility or in any way affecting the conditions of 
serving a sentence. 

. COMMENT 

No Delaware statute has been found on this point. The Committee 
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favors adoption of the Standard. 

STANDARD 

3.6 Cr(ldlt. 

(n) Cl'Cdlt against the maximum term and any minimum tenn should 
be given to II dcfendant for all time spent in custody as a result of the crimin­
nl charge for which n prison sentence is imposed or as a result of the conduct 
on .which such a charge is based. This should specifically include credit for 
Hnl) \ spent hl custody prior to trial, during trial, pending sentence, pending 
thc\;eSoiutioll. of an appl!af, and prior to arrival at the institution to which 
the \\cfclldant has been committed . 

. (b) Credit against the maximumterl'h and any m7nimum term should 
be given to n defendant for all time spent in cust5>dy under a prior sentence 
If he is lutel' .re-prosecuted and re-sentenced for the same offense or for an­
other offense bnsed on the same conduct. In the case of such a re-prosecu­
tiOIl! this should include credit in accordance with subsection (a) for all time 
S(lertt in custody as a result of both the original charge and any subsequent 
charge for the same offetlse or for another offense based on the same con­
duct. 

(c) If a defendant is serving muWple sentences, and if one of the 
sentences .is set nside us the result of direct or collateral attack, credit against 
the maximum temt und Ilny minimum term of the remaining sentences should 
be stve» for nil time served since the commission of the offenses on which 
the sentences were bused, 

(d) If the defendant is arrested on one charge and later prosecuted 
onanothel' charge growing out of conduct which occurred prior to his arrest, 
crcdit ugnlnst the m.nximml1 tel111 and any minimum term of any sentence 
resulting from such prosectt tiOIl should be given for aU time spent in custody 
under the former charge which has not been credited against another sen­
tence. 

(e) rhe credit required to be given by this section should be awarded 
by the Ilt()cedure specified in section 5.8, 

DELAWARE LAW 

{'redit is allowed against n sentence imposed on a defendant for any 
period ()f incarceration ill It slate institution before sentence. 11 Del. C, 
S,NUHh). TIlt! tlonstitutlt>nal guarantee against mUltiple punishments for 
the: s:lIne offense reqUires that time already served be credited in imposing 
sentence upon {\ new conviction for the same ofrense. North Carolina v. 
l'c'II'\:C •• W5 U.S. 111 (l9M». 
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COMMENT 

Delaware law is in accord with the Standard, as far as it goes. The 
Committee favors adoption of more comprehensive rules governing credit 
in accord with the Standard. 

STANDARD 

3.7 Reduction of conviction. 

If the defendant has been convicted of a felony, and if the court, 
considering the nature and circumstances of the offense and the history and 
character- of the defendant, concludes that it would be unduly harsh to sen­
tence the defendant to the term normally applicable to the offense, the coud 
should be authorized to reduce the offense to a lower category of felony, 
or to a misdemeanor, and to impose sentence accordingly. 

DELAWARE LAW 

There is no rule which would give the court the power to. reduce the 
class of offense for which an offender is about to be sentenced. 11 Del. 
C. §4204(a) would appear to prohibit the judge from taking this action. 
"Every person convicted of an offense shall be sentenced in acc()l'dan(l0 
with this Criminal Code." This finality is softened consirerably by the facL 
that plea bargaining is a recognized practice in the courts, giving a little 
flexibility to the system. See Hinckle v. State, Del. Supr., 189 A. 2d 432 
(1963), in which the supreme court ordered the sentencing court to honor 
the plea arrangement made by the prosecutor. In accord, Hamilton v. State, 
De1. Supr., 285 A. 2d 807 (1971). 

COMMENT 

Delaware law is not in accord with the Standard. 

STANDARD 

3.8 Re-sentences. 

Where a conviction or sentence has been set aside on direct I)r collateral 
attack, the legislature should prohibit a new sentence for the same offense 
or a different offense based on the same conduct which is more sevexe than 
the prior sentence less time already served_ q 

DELAWARE LAW 

The double jeopardy protection clause does not impose an absolute 
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barto It more &<werc S(lntcIlce upon reconviction, A trial judge is not con­
IlUtuliorlolly precluded from imposing II new sentence, whether greater or 
Jes!! that tbo oril~llal sentence, in light of events subsequent to the first trial 
dlatmiiY havetbrown flew light upon the defendant's life, health, habits, 
conduct. and. mental and moral propenslties. In order to insure the absence 
of 11 n1otlvntfoll of retaliation, the United States Supreme Court has con­
cluded thnt. whemwQr u judge imposes a mote sever(! sentence upon a de­
fendant lifter l\ new trial, the rensons for his doing :\"0 must affirmatively 
nppcnl'.. N?flh~·a,f~)I,JJ1a'y~,~c..~rS9. 395 U,s. 711 (1969), 

COMMENT 

The Commlttee recommends adoption of the Standard. See the Com­
pnrntivt} Study on Appcllule Rt'view of Sentences. 

PART IV, INFORMATIONAL BASIS FOR SENTENCE 

4,1 Pft'l$OntOl'lco roport; {lonorol princIples. 

(11) The Jegislnttlf'.! should supply all courts trying criminal cases 
wHh the resQurces and supporting staff to pennit a presentence investiga­
tion find ti written report of lts results in every case. 

(b) Tho court should explicitly be authorized by statute to call for 
5111::h 1m InveslignHplllllld report in every casc, TIle statute should also provide 
lhnt such nil hwestiglltioJl nnd report should be made in every case where 
illCitrctroUon tor II yenr or more is a p~ssible disposition, where the defen­
d/Ult Is 1011.<; tlum [21] yenrs old. Qr where the defendant is a frrst offender, 
Ullles,,, the COUt't SI)ccifiClIUy orders to the contrary in a particulr.:r case. 

(e) Standards rell1ting to the preparation and contents of the pre­
senlence report wUl be developed ill il separate report 011 probation. 

DELAWARE LAW 

Superior Court Criminal Rule 32(c) provides for a presentence in­
vestigation «nd report prior to the Imposition of sentence or the granting 
tif )1mb~t!lun upon the comt's directi(lIl. The resources and staff to produce 
prt~lI(!nhmi;e fCptlrts for the superior cmltt llnd the court of common pleas 
:ue pnwtdc(l fm in 11 Del. C. §433S. The superior COllrt is responsible for 
Ihe IlPl)OHHlnent arid administration of such staff. All other presentence 
l'CPOfIIl ure prepared by the probation and pllfole counsollors and the De­
fHlWHQtU of I1l!illth llnd SOCial Services, pursuant to 11 Del. C. §432L 

The l;tmrt nHi)' ~~\!11 for :l presenl.ellce investigation and report in every 
V{i5e in lll!~tlr~tan;;e WIth 11 Dcl. C. S4~tU (a) aOlI Rule 32(c). A presentence 
InliCsURJtion b unl nUIlll!ntmy for (lOy case or clus.'I of eases. 
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COMMENT 

Delaware law was recently changed to make the presentence report a 
creature of the sentencing court's discretion. Formerly, the Code required 
a presentence report in every case which could result in a sentence of 6 
months or mOre. The Standard recommends that a presentence report be re­
quired where the potential incarceration is one year or more, the offender 
is less than 21 or a first offender. In these types of cases, the report may be 
invaluable. It should be required rather than merely authorized so tllat 
every offender will have the benefit of an informed disposition when the 
circumstances of his case make it especially important. 

STANDARD 

4.2 Presentence report: when prepared. 

(a) Except as authorized in subsection(b), the presentence investiga­
tion should not be initiated until there has been an adjudication of guilt. 

(b) It is appropriate to commence the presentence investigation 
prior to an adjudication of guilt only if: 

(0 the defendant, with the advice of counsel if he so desires, 
has consented to such action; and 

(ii) adequate precautions are taken to assure that nothing 
disclosed by the presentence investigation c~mes to the attention of the \\ 
prosecution, the court, or the jury, prior to an adjudication of l,.'lIilt. The 
court should be authorized, however, to examine the report prior to the 
entry of a plea on request of the defense and the prosecution. 

DELAWARE LAW 

According to 11 Del. C. §4331, a presentence investigation is only 
ordered after a conviction. However, under Superior Court Criminal Rule 
32(c) the court can direct a presentence report to be made at any time 
"before the impositio.c of sentence or the granting of piobation." This 
report is not submitted to the court until after a plea or verdict of guilty. 

COMMENT 

Delaware law is in accord wHh the Standard. 

STANDARD 

4.3 Presentence report: disclosure; general principles. 

The presentence repod should not be a public record. It should be 
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tlvnUub(e only to the following pcrson.<; Or agencies under the conditions 
whited: 

(i) The report should be available to the sentencing court 
for the pUrpose of Msisting it in determining the sentence. The report should 
tilso be Ilvlli/able to all judges who are to participate in a sentencing council 
dlscul!.Ij!~n of the defendant (section 7.1); 

(U) The report should be available to pfjrsOns or agencies having 
Ii legitimate ll)'ofcsslollal interest ill the information likely to be contained 
therein. Examples of such persons or agencies would be II physician or psy~ 
chlattist 1I1'}lointed to ns-'1ist fhe court in sentencing, an examining facility, 
It Cortcctrolltltlnstitutiolt, or 11 probation or parole department; 

(iii) The report should be available to reviewing courts where 
relevllnt to nn Isslle 011 which nil appenll1as been tnken; 

eM The report should be available to the pm'ties under the con· 
tlitions sttlted in section 4.4. 

DELAWARE LAW 

11 1)el. C. 94322(n) statcs that the presentence report "shall be prIvi­
leged." It is IiVIIUllbic to the courts and also to the Board of Parole, Board of 
Pardons. and the Attorney General's office. 

The.re Is no lang\u\gtl in 11 Del. C. 54322 which explicitly directs that 
lila roviowing court shQuld receive a copy of the presentence .report. In 
Cannon v. Stnte, D~1. Supr., 196 A. 2d 399 (1963). the court specifically 
makes f(.if~rc/lc·& to the fact that it has the presentence report, while in 
SeemlY v. Stnte.Del. Supr •• :2 J 1 A. 2d 908 (1965), the court regrets that it 
does not' have u copy of the yrescntence report. Both cases were appeals 
rrom u sentence. unci there WaS no explanation in the latter case for the 
fnUure to receive this Important document. 

The superior court nnu the court of common pleas each have their 
mVIl wles. (IS to the disclosure of the presentence reports. In the superior 
court th<lre is no provision for disclosure to anyone except the judge. Ac­
cnnUns to Stille v.Moore. Do!. Supr.! 109 A. 2d 675 (1954), the Attorney 
(l!,~neml'8 \)!'dc{niso'i'insuccess to the report. In practice, presentence reports 
\ire generally nvnilnhle. ulthough the oft1cer's recommendations ate not dis­
dl.lliCU. 

('OUTt of ('mulUon Pleas Crimina.! Rule 32(c) (3) stutes [hat the pre­
$entencC rep<lrt is not a public rcct.ml. It enumerates Ole Department of 
Justl~t. the D¢p;lftment or ('offections and the Bureau of Probation as 
agencies which have 1\ right to inspect the document. In addition, the court's 
dis.:retiol). thtl repurt mny ,11so be mude available to persons or agencies 
having" le8.ltimnte [IH>lcssional interest therein. 
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COMMENT 

Court of Common Pleas Criminal Rule 32(c) (3) and the 1 I Del. 
C. §4322 provision for presentence reports other than those prepared for 
the superior court or court of common pleas ar~ in compliance with the 
Standard. The superior court should modify its Rule 32 to conform with 
the Standard. As to 4.3 (iii) the rule should be amended to give the court 
reviewing a conviction or a sentence full access to the presentence report. 
This is especially crucial in the case where the sentence is being appealed. 
The reviewing court should have all of the information that was available 
to the sentencing court in order to properly evaluate the validity of the sen· 
tence. This would introduce uniformity into the reviewing procedure and aid 
the courts in reaching ajust disposition in every case. 

STANDARD 

4.4 Presentence report: disclosure; parties. 

(a) Fundamental fairness to the defendant reqUires that the sub­
stance of ail derogatory informatioil which adversely affects his interests 
and which has not otherwise been disclosed in open court should be called 
to the attention of the defendant, his attorney, and others who are acting 
on his behalf. 

(b) This principle should be implemented by requiring that the sen· 
tencing court permit the defendant's attorney, or the defendant 11imself 
if he has no attorney, to inspect the report. The prosecution should also 
be shown the report if it is shown to the defense. In extraordinary cases, 
the court should be permitted to except from disclosure parts of the report 
which are not relevant to a proper sentence, diagnostic opinion which might 
seriously disrupt a program of rehabilitation, or sources of information 
which has been obtained on a promise of confidentiality. In aU cases where 
parts of the report are not disclosed under such authority, the court should 
be rgquired to state fot lqe ~ecerd tbe reasons for its action and to infoiffi 
the defendant and his attomey that information has not been disclosed. The 
action of the court in excepting information from disclosure should be sub· 
ject to appellate review. 

(c) The resoluiionof any contrQversy as to the accuracy of th~ ... 
presentence report should be governed by the principles st8.ted in sections 
4.S(b), 5.3(d), 5.3(f), and 5.4(a). 

DELAWARE LAW 

The law in Delaware is somewhat fragmented hi this area. As noted 
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above, 11 Del. C. §4322 provides the general statutory scheme, while some 
of th.e individual courts have their own rules to follow. The general statute 
states: 

· .. the court may, in its discretion, permit the inspection of the re­
port or parts thereof by the offender or his attorney or other per­
sons who in the judgment of the court have a proper interest mere­
in .... 

The court of common pleas gives the presentence report to the defendant 
and his attorney for inspection as a matter of right in its Rule 32(c) (3). 
Family CO}!!:t Rule 260(a) requires the court, upon request, to make known 
to the party in interest or to his attorney, the substance of all reports or other 
information upon which the judgment, sentence or disposition is based. 
The superinr court has no rule permitting the defendant access to the pre­
sentence reports. The case law would indicate that it is not done in practice. 
§tate v. Moore, Del. Supr., 108 A. 2d 675 (1954), held that the presentence 
report cannot be disclosed to the defendant or to counsel because it would 
unduly delay the sentenclng process and chill possible sources of informa­
tion if it were to be revealed. The cou! t stated, "the rule of non-disclosure 
should pwrail generally unless there are unusual circumstances or reasons 
to justify an exception to the general rule." 108 A. 2d at 680. 

COMMENT 

Delaware is not entirely consistent in itself or with the Standard. 
There is no basis for having different positions on disclosure taken by each 
court. The Rule in the court of common pleas states the position of the 
Standard very well. The family court should allow access to the report itself 
in every case rather than revealing the substance of it on request. The Su­
perior Court Rule should be changed to comply with the Standard. 

STANDARD 

4.5 Pmsentence report: time of disclosure; presentence conference. 

(a) The information nlade available to the parties under section 4.4 
shou!d be disclosed sufficiently prior to the imposition of sentence as to 

- afford a reasonable opportunity for verification. 
(b) In cases where the presentence report has been open to inspec­

tion, eaGn party should be required prior to the sentencing proceeding to 
notify the opposing party and the court of any part of the report which 
he intends to controvert by_ the proil.uction of evidence. It may then be ad­
visable for the court and the parties to discuss the possibility of ~voiding the 
reception of evidence by a stipulation as to the disputed part ofihe report. 
A record of the resolution of any issue at such a conference should be pre­
served for inclusion in the record of the sentencing proceeding (section 
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S.7[aJ [iii]). 

DELAWARE LAW 

None of the provisions of disclosure specify a time table for communi­
cating the presentence report of the offender. Only the family court, in Rule 
260(c), affords the offender an opportunity to object to and refute infor­
mation contained in the presentence report. There is no provision in any 
of the other court rules which allows the offender to controvert the state­
ments and facts of the presentence report. 

COMMENT 

Delawme law is not in accord with the Standard. The Committee re­
commends its adoption. It would be rather a futile gesture to allow the 
offender to inspect his presentence report if he is not afforded an oppor­
tunity to dispute possible discrepancies which may be very weighty factors 
in the court's decision on sentenci.ilg; There should be a provision which 
ensures that the defendant will have .!lotice of what information is at the 
court's disposal and an opportunity to' produce evidence, however infor­
mally, to correct any errors. 

STANDARD 

4.6 Additionai services. 

(a) The sentencing decision is of such complexity that each sen­
tencing court must have available to it a broad range of services and facilities 
from which it can obtain more complete information about the defendant's 
mental, emotional and physical condition than can be afforded in the presen­
tence report. The court should be able to employ such services in any case 
in which more detailed information of this type is desired as the basis for 
a sentence. 

(b) The need for such addition:!l services can and should be met 
by a combination of local services or facilities, such as by authority to em­
ploy iocal physicians or clinics on a case-by-case basis, and of regional, 
statewide or nationwide services or facilities, such as a central reception and 
diagnostic cente'r. 

(c) There is an urgent need for the various disciplines which are in 
a position. to provide such services to develop professional standards by which 
high quality can be assured. 

(d) Reports which result from the use of such services or facilities 
should be subject to the same disclosure and verification provisions as those 
which goven1 presentence reports (sections 4.3 - 4.5,5.4). 
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DELAWARE LAW 

11 Del. C. §6523 se~3 up a diagnostic branch within the Department 
of Corrections consisting of social, medical, psychiatric and other appro­
priate services. The statute states: 

At the request of any sentencing court, the diagnostic service shall, 
to the extent possible, receive for study and report to the court con­
cerning any person who has been convicted, is before the court for 
sentencing and is subject to commitment to the Department. 

This selltion recognizes the value of interdisciplinary sentencing models. 
There is no provision on the disclosure of these reports other than those 
discussed under Standards 4.3 and 4.4. 

COMMENT 

Delaware law adheres, for the most part, to the principles enunciated 
in the Standard. Rules on disclosure should be developed in accordance with 
thl' conditions in 4.3 and 4.4. 

PART V. SENTENCING PROCEDURES 

5.1 Sentencing judge. 

(a) If guilt was detennined after a trial, the judge who presided at 
the trial should impose the sentence unless there are compelling reasons 
in a specific case to provide otherwise. To accommodate cases where it 
becomes necessary for another judge to impose the sentence, a system should 
be established to acquaint the new judge with what occurred at the trial. 

(b) If gull twas detennined by plea, it is still desirable that the same 
judge who accepted the plea impose the sentence. It is recognized, however, 
that the rotation practices of many courts make it impossible in many in­
stances for the same judge to sit in both capacities. In any event, the judge 
who imposes sentence should ascertain the facts concerning the plea and the 
. "{fense. 
. (c) Management of the docket should be controlled by the court 
and should not be subject to manipulation by either party. Where possible, 
it is desirable that the same judge sentence all defendants who were involved 
in the same offense. 

DELAWARE LAW 

As a general rule, the judge who presides at trial also sentences. This 
is not true of the judge who accepts a guilty plea. See the Comparative 
Study on The Function of the Trial Judge. The superior court and the court 
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of common pleas have identical rules which deal with the situation of a 
judge's disability after verdict or a finding of guilt. Rule 2S(b) provides that 
where the judge before whom the trial took place becomes disabled, another 
judge can perform the sentencing function. If the new judge believes he 
cannot carry out the sentencing duties because he did not preside at the trial, 
he may grant a new trial. 

COMMEN1 

Delaware law is partially in accord with the Standard. The chief justice . 
on January 14, 1975 issued a directive requiring superior court control of 
its criminal trial docket beginning in June 1975. The Committee would reo 
commend a change in present practice to provide for sentencing by the 
judge who accepts a guilty plea, as stated in the Standard. 

STANDARD 

5.2 Multiple offenses: consolidation for sentencing; pleading to l:lrior 
offenses. 

(a) To the extent possible, all outstanding convictions should. be 
consolidated for sentencing at one time. All outstanding charges shoul<\1 be 
disposed of promptly and should likewise be consolidated for sentencin~~ at 
one time. Charges fIled after sentencing should be promptly prosecuted. A,ny 
sentence imposed on an offender already under sentence for another offehse 
should be integrated with the prior sentence. 

(b) After conviction and before sentence, the defendant should be 
permitted to plead guilty to other offenses he has committed which are witl}· 
in t'te jurisdiction of the sentencing court or any other court of coordinate 
or inferior jurisdiction in the same state. The plea should not be accepted 
without the written consent of the official responsible for prosecuting the 
charge. Submission of such a plea should constitute a waiver of any objec. 
tions which tlte defendant otlterwise might have to venue or, where no charge 
has yet been fIled, to formal charge. If such a plea is tendered and accepted, 
the court should sentence tlte defendant for all of tlte offenses in one pro· 
ceeding, subject to tlte limitations on consecutive sentences stated in section 
3.4. 

DELAINARE LAW· 

Superior Court Criminal Rule 13 allows a defendant to be tried on two 
or more informagons, if the offenses could have been joined in a single in· 
formation. After conviction in such a case, the offender would be sentenced 
for each offense. There is no other provision which is relevant to consoli· .. 
dation for purposes of sentencing. The rule of merger of sentences set forth 
in State v. Honie, Del. Supr., 310 A. 2d 872 (1973), would be applicable in 
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thi" type of case. 

COMMENT 

TheCommittee recommends adoption of the Standard. 

STANDARD 

5.3 Duties of counsel. 

(a) The duties of the prosecution and defense attorneys do not cease 
upon conviction. While it should be recognized that sentencing is the function 
of the court, the attorneys nevertheless have a duty of assisting the court 
in as helpful a manner as possible. 

(b) The prosecutor should recognize that the severity of the sentence 
is not necessarily an indication of the effectiveness or the efficiency of his 
office. In addition, the prosecutor, no less than the judge, has the duty to 
resist public clamor or improper outside pre~sure of any sort. 

(c) A,lthough there will be occasions when sentencing recommenda­
tions by the prosecutor are appropriate, the prosecutor ordinarily should 
not make any specific recommendations as to the appropriate sentence. 

(d) The duties of the prosecutor with respect to each speCific sen­
tnece should include the following steps: 

(i) The prosecutor should satisfy himself that the factual basis 
for the sentence will be both adequate and accurate, and that the record of 
the sentencing proceeding will accurately reflect relevant circumstances of 
the offense and characteristics of the defendant which were not j 'Jclosed 
during the guilt phase of the case: 

(A) If the prosecutor has access to the presentence 
report, he should measure it against information at his disposal and prepare 
himself to amplify parts which do not sufficiently reveal matters which are 
relevant to a proper sentence. The prosecutor should also take proper steps 
to controvert any inaccuracies in the report. The first such step should 
normally involve an at!empt to avoid the formal production of evidence in 
open court by reaching an informal agreement with the defense attorney; 

(B) If the prosecutor does not have acr.ess to the pre­
sentence report, he should present at the sentencing proceeding those facts 
at his dispoS!\l which are not known by him to be before the court and which 
are relevant to a proper sentence; 

(li) The prosecutor should disclose to the defense and to the 
court at or prior to the sentencing proceeding all information in his fIles 
which is favorable to the defendant on the sentencing issue; 

(iii) If a plea was the result of plea discussions or an agreement 
which included a position on the sentence, the prosecutor should disclose 
its tenns to the court; 
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(iv) The prosecutor should determine whether there are grounds 
for the imposition of a special term based on particular characteristics of the 
defendant (sections 2.5 [b], 3.1 [c], 3.3). If he fmds such grounds, he 
should cause the notice contemplated by section 5.5(b)(i) to be served on the 
defendant and his attorney. He may then prepare a factual case.-for presen-
tation at the sentencing proceeding. . 

(e) The defense attorney should recognize that the sentencing stage 
is the time at which for many defendants the most important service of the 
entire proceeding can be performed. 

(f) The duties of the defense attorney with respect to each specific 
sentence should include the following steps: 

(i) The attorney should familiarize himself with all of the sen-
tencing alt(!rnatives that are available for the offense of which his client has 
been convicted and with community and other facilities which may be of 
assistance in a plan for meeting the needs of the defendant. Such preparation 
should also include familiarization with the practical consequences of dif­
ferent sentences, and with the normal pattern of sentences for the offense 
involved; 

(ll) The attorney should explain the consequences of the likely 
sentences to the defendant and assure himself that the defendant understands 
the nature of the sentencing proceeding. The attorney should ascertain the 
views of his client once such information has been conveyed; 

(iii) The attorney should satisfy himself that the factual basis -
for the sentence will be both adequate and accurate, and that the record of 
the sentencing proceedings will accurately reflect relevant circumstances 
of the offense and characteristics of the defendant which were not disclosed 
during the guilt phase of the case: 

(A) If the attorney has access to the presentence report, 
this duty should at a minimum involve verification of the essential bases of 
the report and amplification at the sentencing proceeding of parts which seem 

_ to be inadequate. The attorney should also take proper steps to controvert any 
inaccuracies in the report. The first such step should normally involve an 
attempt to avoid the fornlal production of evidence in open court by reaching 
an informal agreement with the prosecutor; 

(B) If the attorney does not have access to the pre­
sentence report, this duty should at a minimum involve an attempt to the 
best of means at his disposal to ascertain the relevant facts. The attorney 
should also have the obligation to present at the sentencing proceeding all 
facts which are not known by him to be before the court and which in the 
interest of his client ought to be considered in reaching a sentence; 

(iv) If a plea was the result of plea discussions or an agreement 
which included a position of the prosecutor on the. sentence, the attorney 
should disclose its terms to the court; 

(v) In appropriate cases, \tJte attorney should makC)pecial 
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efforts to investigate the desirability of a disposition wrucLwould particularly 
meet the needs of the defendant, such as probation accompanied by employ­
ment of community facilities or commitment to an institution for special 
treatment. If such a disposition is available and seems appropriate, the attor­
ney, with the consent of the defendant, should make a recommendation at 
the sentencing proceeding that it be utilized. 

(g) It is inappropriate for either prosecution or defense counsel 
to re-try an individual sentence in the media of public communication. 

DELAWARE LAW 

There are no rules which specifically direct the conduct of the prose­
cutor and the defense attorney during the sentencing proce~s. The prosecutor 
is bound by DR 7-103 of the Code of Professional Responsibility. Section 
(b) commands the prosecutor to make timely disclosure to the counsel for 
the defendant of the existence of evidence "that tends to ... reduce the pun­
ishment." 

Both the prosecutor and the defense attorney are liable for failing to 
act competently under DR 6-101 (A) (3) if they "[nl eglect a legal matter 
entrusted to" them. Other than these very generalized canons there are no 
statutes dealing with the behavior of the lawyers at the sentencing procedure. 

COMMENT 

It would be extremely helpful to prosecutors and to defense attorneys, 
not to mention offenders, to have a set of guideliI'les such as the ones delin­
eated in this Standard. It would aid in the smooth adminstration of justice. 
The Committee recommends adoption of the Standard. 

5.4 Sentencing proceed illS, 

(a) As svon as practicable after the determination of guilt and the 
exanlination of any presentence reports (sections 4.1 - 4.6), a proceeding 
should be held at which the sentencing court should: 

(i) entertain submissions by tlit: parties which are relevant to 
the sentence; 

(ii) afford to the defendaat his right of allocution; 
(iii) in cases where guilt was determined by plea, inform itself, 

if not previously informed, of the existence of plea discussions or agreements 
and the extent to which they involve recommendations as to the appropriate 
sentence. 

(b) Where the need for further evidence has not been eliminated by 
a presentence conference (section 4.5[b]), evidence offered by the parties on 
the sentencing issue should be presented in open court with full rights of con­
frontation, cross-examination and Kepresentation by counsel. 
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DELAWARE LAW 

Superior Court Criminal Rule 32(a) gives counsel for the offender the 
opportunity to speak on his behalf. In family court, the judge is given the 
benefit of any information known by the defendant which refutes the con· 
tents of the presentence report, under Rule 260(c). Rule 32(a) also affords 
the offender his right of allocution. There is no provision on plea bargains. 
In Hinckle v. State Del. Supr., 189 A. 2d 432, where it appeared affirmatively 
in the record that the judge had expressly rejected the bargain that had 
been struck between the State and the defendant, the reviewing court reo 
manded the case for resentencing in accordance with the agreement. 

COMMENT 

Delaware law is in harmony with section (a) (i) and (ii) of the Standatd. 
Since the plea bargaining mentioned in 5.4(a) (ill) does take place in Del· 
aware, the Committee recommends adoption of a rule relating to this 
matter which is in accord with the Standard. 

STANDARD 

5.5 Special requirements. 

(a) The sentencing court should be required to obtain and consider 
a presentence report (section 4.1 • 4.5) supplemented by a report of the 
defendant's mental, emotional and physical condition (section 4.6) prior to 
the impositioJ :of a minimum term of imprisonment (section 3.2), a conse· 
cutive sentence (section 3.4), a sentence as an habitual offender (section 
3.3), or a special term based on exceptional characteristics of the defendant 
(sections 2.S[b], 3.1 [c]). 

(b) 'fhe sentencing court should not be authorized to impose a sen­
tence as ar:Jlabitual offender (section 3.3) or a sentence based on exceptional 
characteristics of the defendant (sections 2.5[b], 3.1 [c]) without taking 
the following additional steps: 

(i) Written notice should be served on the defendant and his 
attorney of the proposed ground on which such a sentence could be based a 
sufficient time prior to the imposition of sentence so as to allow the prepara­
tion of a submission on behalf of the defendant; and 

(ii) With the exception of the presentence report and any 
supplemental reports on the defendant's mental, emotional and physical 
condition all of the evidence presented to susta~ the proposed grounds on 
';vhicb such a sentence could be based should be presented in open court 
with full rights of confrontation, cross-examinati~n and representation by 
counsel. The defendant should be afforded an opportunity to offer opposi­
tion to the proposed action; and 
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(iii) }fhe presentence report and any supplemental reports on 
the defendant's mental, emotional and physical condition should he dis­
closed to the prosecution and the defense at least to the extent required by 
sections 4.4 and 4.5; and 

(iv) Each of the findings required as the basis for such a sen­
tence should be found to exist by a preponderance of the evidence, and 
should be appealable to the extent normally applicable to similar findings; 
and 

(v) If the conviction was by plea, it should affirmatively appear 
on the record that the plea was entered with knowledge that such a sentence 
was a possibility. If it does not so appear on the record, the defendant should 
not be subject to such a sentence unless he is first given an opportunity to 
withdraw his plea without prejudice. 

(c) The procedure for revocation of a sentence not involving confine­
ment and for revocation of a sentence involving partial confinement should 
conform as nearly as possible to the procedure outlined in subsections (b)(i) 
through (b )(iv) of this section. Standards dealing with the procedure for 
changes in the conditions under which such sentences will continue in effect 
will be set forth in a separate report dealing with probation. 

DELAWARE LAW 

The Delaware courts a.re not required to obtain and consider a present­
ence report. It is entirely discretionary. 11 Del. C. §4331; Superior Court 
Criminal Rule 32{c)(I); Family Court Rule 260. 

None of the steps described are taken by the court in th~ case of 
a habitual offender. Where the defendant is liable for an increased sentence 
because of a previous conviction, some of the directions are followed. Under 
11 Del. C. §4?15, the defendant shall be tried on the issue of the prior con­
victions if he stands silent or denies them. 

The procedure for revocation of a sentence not involving confine­
ment is dealt with only so far as parole violation or revocation of conditional 
release in 11 Del. C. §4352. The court is not required to give notice, al­
though an arrest warrant may be used. The offender is afforded a hearing, 
but the quantum of evidence required is not specified, nor does he have 
access to any reports upon which the Board of Parole may relying. 

COMMENT 

Delaware law does not comply with the Standard. The Committee 
recommends adoption of a rule to conform with the Standard. 
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STANDARD 

5.6 I mposition of sentence. 

In addition to reaching the conclusions required as a prerequisite to 
imposition of the sentence selected, when sentence is imposed the court: 

(i) should make 'specific findings on all controverted issues 
offact which are deemed relevant to the sentencing decision; 

(ii) normally should state for the record in the presence of the 
defendant the reasons for selecting the particular sentence to be imposed. 
In the exceptional cases where the court deems it in the best interests of the 
defendant not to state fully in his presence the reasons for the sentence, 
the court should prepare such a statement for inclusion in the record; 

(iii) should assure that the record accurately reflects time 
already spent iu custody for which credit will be given under the provisions 
of section 3.6; and 

(iv) should state with care the precise terms of the sentence 
which is imposed. 

DELAWARE LAW 

There are no statutes in Delaware corresponding to the suggestions 
made in paragraph 5.6(0, (U) or (iii). Paragraph 5.6(iv) is covered in 11 
Del. C. §3901(a) which states, "When imprisonment is a part of the sentence, 
the term shall be fixed, and the time of its commencement and ending 
specified." Frye v. State, Del. Supr., 236 A.2d 424 (1967), construed this 
section to mean that the quantum of time assigned by the court was con­
trolling, in months and days, despite the specific date mentioned. 

COMMENT 

Delaware practice is generally in accord with the Standard. The Com­
mittee would favor the adoption of rules covering these matters. 

STANDARD 

5.7 Record. 

(a) As in the case of ail other procedings in open court, a record 
of the sentencing proceeding should be made and preserved in such a manner 
that it can be transcribed as needed. The following items should be available 
for inclusion in a transcription: .. 

(i) a verbatim account of the entire sentencing proceeding, 
including a record of any statements in aggravation 01' mitigation made by the 
defendant, the defense attorney and th~ prosecuting attorney, together.with 
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any testimony recieved of witnesses on matters relevant to the sentence and 
any statements by the court explaining the sentence; 

(ii) a verbatim account of such parts of the trial on the issue 
of guilt, or the proceedings leading to the acceptance of a plea, as are relevant 
to the sentencing decision; 

(ill) copies of the presentence report and any other reports 
or documents available to the sentencing court as an aid in passing sentence. 
The part of the record containing such reports or documents should be sub­
ject to examination by the parties to the extent provided in sections 4.3 and 
4.4. The record should reveal what parts of such reports or documents 
have been disclosed to the parties and by wh?.t method such disclosure was 
made. It should also contain any record of .J presentence conference held 
in accordance with section 4.5(b). 

(b) Adequate resources should be provided to the court so as to per­
mit the transmission of relevant sentencing information to the prison suthori­
ties in the event of a commitment. If the defendant is sentenced to imprison­
ment for a maximum term in excess of oile year, the court should be re­
quired to forward to the prison authorities a copy of the items described 
in section 5.7(a)(ill) and a verbatim transcript of the proceeding described 
in section 5.6. The court should also be authorized and encouraged to for­
ward any other part of the record which is deemed relevant to the defen­
dant's classification and treatment. 

COMMENT 

Delaware practice is generally in accord with the Standard. The Com­
mittee would favor codifying the present procedure in L~e form of a rule. 

STANDARD 

5.8 Procedure for awarding credit. 

The credit required by section 3.6 should be awarded in the followmg 
manner: 

(i) It is [!ood practice for the parties to communicate to the 
court at the time of sentencing the facts upon which credit for time served 
prior to sentencing will be based; 

(ii) It is good practice for the court to inform the defendant 
at the time of sentencing of his status on the issue of credit for time pre­
viously served; 

(iii) The court should assure that the record accurately reflects 
the facts upon which credit for time served prior to sentencing will be com­
puted; 

(iv) The custodian should communicate to the prison author­
ities at the time the defendant io delivered for commitment the amount of . 
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time spent in custody since the imposition of sentence; 
(v) The credit to be awarded against the sentence should be 

computed by the prison authorities as soon as practicable and automatically 
awarded; 

(vi) The pl'ison authorities should inform the defendant of his 
status as soon as practicable; 

(vii) The defendant should be afforded an avenue of post­
conviction review for the prompt disposition of questions which may arise 
liS to the amount of credit which should have been awarded. 

DELAWARE LAW 

None of the suggestions of the Standard exists in statutory form in 
Delaware at the present time. The court awards the offender credit under 
11 Del. C. §3901(b). 

COMMENT 

For the sake .of standardization and a uniform application of the law, 
the Committee favors adoption of the Standard. 

PART VI. FURTHER JUDICIAL ACTION 

6.1 Authority to reduce: general. 

(a) It may be appropriate to authorize the sentencing court to reduce 
or modify a sentence within a specified time after its imposition or the final 
resolution of an appeal if new factors bearing on the sentence are made 
known. It is inappropriate for defense counselor others on the defendant's 
behalf to make an ex parte approach to the judge. It is likewise inappropriate 
for a judge to reduce or modify a sentence by any proceeding which does 
Jiot occur in open court. 

(b) Under no' circumstances. should the sentencing court be autbor­
r£ed to increase a ternfof imprisonment once it has been imposed. 

DELAWARE LAW 

The superior court under Rule 35(b) has the discretion to reduce or 
modify a sentence within 4 months after the iI!lposition of sentence or 
dismissal of appeal. 11 Del. C, §4204(g) provides: "Where modification of 
judgment is not provided by rule of court, the court may modify a judg­
ment within 90 days-after it is ordered." 
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COMMENT 

Delaware law is in accord with the Standard as stated in Section (a). 
There should be an additional provision to cover the possibility discussed 
in Section (b). 

STANDARD 

5.2 Authority to reduce: minimum term. 

The sentencing court should be authorized to reduce an imposed mini­
mum terro (section 3.2) to time served upon motion of the corrections or 
releasing authorities made at any time. 

DELAWARE LAW 

11 Del. C. §4346(b) states: 

Consistent with law, the Board, upon written recommendation of the 
court which imposed the sentence, or the Department, may reduce the mini­
mum term of eligibility when the Board is satisfied that the best interest 
of the public and the welfare of the person will be served by such reduction. 

COMMENT 

The Delaware law is the direct opposite of the Standard. The Com­
mittee believes thlt the court should have the power to reduce and not be 
restricted to making recommendations. 

STANDARD 

6.3 Authority to terminate: use of special facilities. 

In the event that commitment to a special type of facility is <luthorized 
for a period beyond the maximum sentence normally applicable to the 
offense (section 2.6[b]), the sentencing court should be authorized to 
terminate the commitment or any supervision at any time. The custodial 
or supervisory. authorities should be required annually to review the pro­
gress of the defendant and to make a showing to tbe court to the effect that 
contemplated treatment is actually being administered to the defendant 
and outlining the progress which the defendant has made. 

COMMENT 

There is no provision for termination of commitment to special facili­
ties. The Committee favom adoption of the Standard. 
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STANDARD 

6.4 Modification of sentence: sentence not involving confinement or sen· 
tence to partial confinement. 

(a) The sentencing court should be authorized to tenninate at al1Y time 
cont:nued supervision or the power to revoke eit\:tll' a sentence not involving 
confinement or a sentence involving partial confinement. The gourt should 
also be authorized to lessen the conditions on which such sentences were 
imposed at any time, and similarly to shoften the time during which the 
power to revoke will exist. 

(b) The court should be authorized to revoke a sentence not in· 
volving confinement or a sentence to partial confinement upon the violation 
of specified conditions or to increase the conditions under which such a 
sentence will be permitted to continue in effect. The sentencing alternatives 
which should be available upon a revocation should be the same as were 
available at the time of initial sentencing. Specifically, such alternatives 
should include the imposition of a fine or the imposition of a sentence to 
partial or total confinement. 

(c) The court should not impose a sentence of total confinement 
upon revocation unless: 

(i) the defendant has been convicted of another crime. The 
sentence in such a case should respect the limntations on consecutive sen­
tences expressed in section 3.4; or 

(ii) the defendant's conduct indicates that it is likely that 
he will commit another crime if he is not imprisoned; or 

(iii) such a sentence is essential to vindicate the authoqw of 
the court. 

If the revocation of a sentence to partial confinement results in a 
sentence to total coniinement, credit should be given for all time spent 
in custody during the sentence to partial confinement. 

DELAWARE LAW 

The power to revoke parole can be exercised by the Board of Paroll~ 
"[a] t any time during release on parole or conditional release" according 
to 11 Del. C. M352(a). The Board of Parole, rather than. the court has. the 
powel!, to modify. For the persons who are on prob~.tion or serving a sus· 
pended sentence, 11 Del.C. §4332 states," ... nothing in this chapter shall 
limit the authority of tJ,1e court t.o impose or modify any general or specific 
conditions of probatioribr suspension of seritence." . 

Upon violation of a specified condition,the court has the power to con· 
tinue or revoke probation or suspension of sentence, and may require the 
violator to serve the sentence imposed, or any lesser sentence, or any sentence 
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which might originally have been imposed. 11 Del. C. §4334( c). 

There is no provision prohibiting the imposition of a sentence of 
total confinement unless the specified conditions are met. A recent amend­
Inent to 11 Del. C. §4352(g) requires the imposition of a consecutive sen­
tence for parole violators who commit a crime while on parole. 

Credit is given for all time spent incarcerated under 11 Del. C. §3901 
(b) but there is no provision for awarding credit for time spent on probation 
or suspended sentence. 

COMMENT 

Delaware law is substantially in accord with the Standard except in 
requiring a consecutive sentence for a person who commits a crime while 
on parole. The law would be improved by the addition of the conditions 
set forth in Section (c) to ensure that a sentence of total confinement is 
reserved for the causes which truly warrant it. The Committee notes with 
concern the legislative tendency toward requiring confinement as a sentence 
and limiting the court's sentencing alternatives. 

STANDARD 

6.5 Modification of sentence: fines; n0npayment. 

(a) The sentencing court should have the power at any time to re­
voke or remit a fine or any unpaid portion, or to modify the terms and con­
ditions of payment. When failure to pay a fine is excusable, such authority 
should be exercised. 

(b) Incarceration should not automatically follow the nonpayment 
of a fine. Incarceration should be emplOyed only after the court h'l8 exam­
ined the reasons for nonpayment. It is unsound for the length of a jail sen­
t(lnce imposed for nonpayment to be inflexibly tied, by practice or by statu­
h;·ty formula, to a specified dollar equation. The court should be authorized 
to impose a jail term or a sentence to partial confinement (section 2.3) 
for nonpayment, however, within a range fixed by the legislature for the 
amount involved, but in no event to exceed one year. Service of such a term 
should discharge the obligation to pay the fine, and payment at any time 
during its service should result in the release of the offender. 

(c) The methods available for collection of civil judgment for money 
should also be available for the collection of a fine, and should be employed 
in cases where the court so specifies. 

(d) In the event of nonpayment of a fine by a corporation, the court 
should be aUthorized to proceed against specified corporate officers under 
subsection (b) or against the assets of the corporation under subsection( c). 
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DELAWARE Lf;\W 

There is no specific statute giving the court the power to modify or 
remit a fine. Under 11 Del. C. §4204(g), the court can modify any judgment 
if it does so within 90 days of imposition. According to 11 DeL C. §4105 
no person who defaults on payment of a fine shall be ordered to be im­
prisoned because of such default. The offender is afforded an opportunity 
to pay his debt by working a specified number of hours for the Department 
of Health and Social Services. The methods of collection that are available 
for civil judgments are also available in criminal matters. 11 Del. C. §4104 
(b) allows the offender to post a bond for the debt due the State. Section 
(c) of the same heading permits a person obligated to pay a fine to execute 
an assignment of his wages. Both alternatives are within the discretion of the 
court. There is no provision rel,ating to the nonpayment of a fine by a cor­
poration. 

COMMENT 

Delaware law 011 fines is generally in accord with the Standard. It 
would be helpful to adopt a provision similar to subsection (d). 

PART VII. DEVELOPMENT OF SENTENCING CRITERIA 

7.1 Sentencing council. 

In all courts where more than one judge sits regularly at the same 
place, and wherever else it is feasible, it is desirable that meetings of sen- ,\ 
tencing judges be held prior to the imposition of sentence in as many cases 
as is practical. The meeting should be preceded by distribution of the pre sen" 
tence report and any other documentary information about the defendant 
to each of the judges who will participate. The purpose of the meeting should 
be to discuss the appropriate disposition of the defendants who are then 
awaiting sentence and to assist the judge who wiIi impose the sentence 
in reaching a decision. Choice of the sentence should nevertheless remain the 
responsiblility of the judge who will actually impose it. 

STANDARD 

7.2 Sentencing institutes. 

Provision should be made in every state for the convening of sentencing 
judges from time to time for the purpose of holding institutes or seminars 
to discuss problems related to sentencin·g. The particular goal of such pro­
't:eedings should lle to develop criteria for the imposition of sentences, to pro­
vide a forum in which newer judges can be exposed to more experienced 
judges, and to expose all sentencing judges to new developments and tech-
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niques. Prosecutors, members of the defense bar, appellate. judges, and 
corrections and releasing authorities should be encouraged to participate in 
such proceedings in order to develop a better understanding of their roles 
in the sentencing process. 

STANDARD 

7.3 Orientation of new judges. 

In addition to regular sentencing institutes, a program should be de­
veloped for the formal orientation of new judges. This should include famil­
iarization with sentencing alternatives, with the services. available to the 
sentencing judge, with the purposes of sentencing and sentence procedures, 
with the nature of non-custodial facilities which can be utilized in sentencing, 
and with the nature of the facilities to which a sentenced offender may be 
committed. 

STANDARD 

7.4 Regular visitation of facilities. 

Provision should be made for regular visits by every sentencing judge to 
each of the custodial and non-custodial facilities which can be utilized in 
framing a sentence. In cases where the judge chooses incarceration but does 
not select the institution of commitment, such visits should include familiari­
zation with the process by which an offender is assigned to an institution. 

COMMENT 

Sentencing institutes have not been held for Delaware judges, as such, 
but superior court judges regularly attend College of Trial Judges, in Reno, 
Nevada, for traming in sentencing and other related matters. 
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CHAPTER 11 

PROBATION 

PART I. GENERAL PRINCIPLES 

1.1 Nature of sentence to probation. 

(a) The legislature should authorize the sentencing court in every 
case to impose a sentence of probation. Exceptions to this principle are not 
favored and, if made, should be limited to the most serious offenses. 

I 

DELAWARE LAW 

Under 11 Del. C. §4204, probation is an available sentence, either 
alone or together with a fine or a sentence of confinement, for all offenses 
other than Class "A" felonies and offenses as to which the legislature has 
specifically denied probation. These include, for example, possession of 
a deadly weapon during lmmission of a felony (11 Del. C. § 1447) and 
subsequent offenses of mbbery after a first ccnviction of robbery (11 Del. 
C. §832). Superior Court Criminal Rule 32(e) provides the procedural 
mechanism for sentencing a convicted defendant to probation. 

COMMENT 

Delaware law is substantially in accord with the Standard. There 
cO!lld be some disagreement with respect to whether all of the offenses as 
to which probation is unavailable in Delaware are properly included in 
such category. The Committee notes with regret a legislative tendency toward 
limiting the availability of probation in an increasing number of cases. 

STANDARD 

1.1(b) In this report the tenn "probation" means a sentence not invoiving 
confinement which imposes conditions and retains authority in the sen· ( 
tencing court to modify the 'conditions of the sentence or to resentence the (\ 
offender if he violates the conditions. Such a sentence should not involve \\ 
or require suspension of the impol?ition or the execution of any other sen· 
tence. 

DELAWARE LAW 

Under 11 Del. C. §4204(c), a sentence of , probation alone may be 
giveh or such sentence may be combined with a fine or sentence of con­
finement. Under 11 Del. C. §4332, conditions may be imposed upon pro­
bation, but there is no requirement that condi,tions must be imposed. The 
court has authority to terminate probation at any time of to modify the 
conditions thereof. 11 Del. C. §4333. Delaware judges frequently impose 
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and suspend sentences of confinement where probation is to be granted. 
See 16 Del. C. §4764, which provides for conditional discharge on probation, 
without a finding of guilt, in cases of first offenders charged with possession 
of certain drugs, such as marijuana or hallucinogens. This is not a finaljudg­
ment for purposes of appeal. 

COMMENT 

Delaware law is in ll;ccord with the Standard. 

·STANDARD 

1. i (c) Upon a sentence to probation, the court should not be required to 
attach a condition of supervision by the probation department if in its judg­
ment supervision is not appropriate for the particular case. 

COMMENT 

There is no legal requirement tluit a condition of supervision by the 
probation department be attached to a sentence of probation. In limited 
cases, the family court, which has a very heavy involvement in the area of 
probation, places juveniles on probation without supervision. 

STANDARD 

1.1 (d) The court should specify at the time of sentencing the length of any 
ternl during which the defendant is to be supervised and during which the 
court will retain power to revoke the sentence for the violation of specified 
conditions. Neither supervision nor the power to revoke should be pernlitted 
to extend beyond a legislatively fixed time, which should in no event exceed 
two years for a misdemeanor or five years for a felony. 

DELAWARE LAW 

Under 11 Del. C. §4333, the court sets the period of probation. This is 
limited to the maximum term available for the offense involved or one year, 
whichever is longer. 11 Del. C. §4334 provides for arrest pursuant to warrant 
issued upon evidence of violation of the terms of probation. 

COMMENT 

Delaware law is not entirely in aCC'{)fd with the Standard, which would 
limit the period of probation to two years for misdemeanors and five years 
for felonies. 
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STANDARD 

lJ(e) A sentence to probation should be troeated as a fmal judgment for 
purposes of al.'peal and similar proced'.lral purposes. 

DELAWARE LAW 

Probation is a final appealable order. Korematsu v. United States, 
319 U.S. 432 (1943). 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

1.1 (f) Upon revocation of probation the court should llave available the 
same sentencing alternatives that were available at the time of initial sen­
tencing. The court should not foreclose any of these alternatives before re­
vocation. 

COMMENT 

Delaware practice is in accord with the Standard except in cases where 
the courts suspend a specific sentence and place the defendant on probation. 
In that case, upon violation of probation, the defendant may undergo the 
sentence which was suspended, although in many cases probation is con­
tinued. It should be noted that Standard 1.1 (b) would deny the availability 
of this procedure. 

STANDARD 

1.2 Desirability of probation. 

Probation is a desirable disposition in appropliate cases because: 
(i) it maximizes the liberty of the individual while at the same 

time vindicating the authority of the law and effectively protecting the 
public from further violations of law; 

(li) it affirmatively promotes the rehabilitation of the offender 
by continuing normal community contacts; 

(iii) it avoids the negative and frequently stultifying effects 
of confinement which often severely and unnecessarily complicate the re­
integration of the offender into the community; 

(iv) it greatly reduces the financial costs to the public treasury 
of an effective correctional system; 

-201-

() 



(v) it minimizes the impact of the conviction upon innocent 
dependents of the offender. 

STANDARD 

1.3 Criteria for granting probation. 

(a) The probation decision should not tum upon generalizations 
about types of offenses or the existence of a prior criminal record, but should 
be rooted in the facts and circumstances of each case. The court should 
consider the natUl:e and circumstances of the crime, the history and char­
scter of the offender, and available institutional and conununity resources. 
Probation should be the sentence unless the sentencing court finds that: 

(i) confinement is necessary to protect the public from further 
criminal activity by the offender; or 

(ii) the offender is in need of correctional treatment which can 
most effectively be provided if he' is confined; or 

(ill) it would unduly depreciate the seriousness of the offense 
if a sentence of probation were imposed. 

(b) Whether the defendant pleads guilty, pleads not guilty or intends 
to appeal is 110t relevant to the issue of whether probation is an appropriate 
sentence. 

COMMENT 

Delaware law recognizes the desirability of probation and generally 
makes it available except in the instances detailed under Standard 1.1 (a). 
On the other hand, there is no clear statutory preference for probation as 
opposed to other forms of treatment. In the family court, probation is clearly 
preferred over confinement, where appropriate. 

PART II. THE PRESENTENCE REPORT 

2.1 Availability and use. 

(a) All courts trying criminal cases should be supplied with the re­
sources and supporting staff to permit a presentence investigation and a 
written report of its results in every case. 

(b) The court should explicitly be authorized by statute to call for 
such an investigation and report in every case. The statute should also pro­
vide that such an investigation and report should be made in every case 
where incarceration fol' one year or more is a possible disposItion, where 
the defendant is less than [21] years old, or where the defendant is a first 
offender, unless the court specifically orders to the contrary in a particular 
case. 
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DELAWARE LAW 

The court may order a presentence report in every case. Superior 
Court Criminal Rule 32(c); 11 Del. C. §4331. The appointment (1f presen­
tence officers is provided for in 11 Del. C. §4335, and such officers are 
aVailable to provide presentence reports not only in ~uperior l.:t)urt cases 
but also in lower court cases. The family court has its own probation staff, 
part of whom are involved in presentence reports. Previously, Delaware law 
provided for a mandatory presentence report in any case in which a sentence 
of six months or more was given. This provision, however, was recently 
amended, and there is no longer a mandatory presentence report. 

COMMENT 

Delaware law is generally in accord with the Standard, except for the 
effect of the amendment to §4331 discussed under Delaware law. The 
Committee favors the approach of the present law, which makes the ordering 
of a presentence report discretionary in all caSe3, while favoring the concept 
that it is often desirable to order a presentence report not only in the cit· 
cumstances expressed in the Standard, but also when short-tenn incarceration 
is under consideration in order to assist the court in detennining whether 
probation under conditions would be an appropriate alternative to incarcera­
tiem. 

STANDARD 

2.2 Purpose of report. 

The primary purpose of the presentence report is to provide the sen~ 
tencing court with succinct and precise information upon which to base a 
rational sentencing decision. Potential use of the !eport by other agencies 
in the correctional process should. be recognized as a factor in determining 
the content and length of the rep,~J, but should be subordinated to its 
primary purpose. Where the presentence investigation discloses information 
useful to other correctional agencies, methods should be developed to assure 
that this data is made available for their use. 

STANDARD 

2.3 Content, scope and length of report. 

Presentence reports should be flexible in format, reflecting d,ifferences 
in the background of different offenders and making the best u.:re of avail­
able resources and probation department capabilities. Each probation depart­
ment should develop gradations of r~ports between: . 

(i) a short-form report for primary use in screening o~fenders in 
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order to assist in a detennination of when additional and more complete 
information is desirable. Short-fonn reports could also be useful in courts 
which do not have adequate probation services; 

(ii) a full report, which nonnalIy sllOuld contain the following items: 
(A) a complete description of the offense and the circumstances 

surrounding it, not limited to aspects developed for the record as part of the 
detennination of guilt; 

(B) a full description of any prior criminal record of the of-
fender; 

(C) a description of the educational background of the of-
fender; 

(D) a description of the employment background of the of­
fender, including any military record and including his present employment 
status and capabilities; 

(E) the social history of the offender, including family rela­
tionships, marital status, interests and activities, residence history, and re­
ligious affiliations; 

(F) the offender's medical history and, if desirable, a p!.ycho­
logical or psychiatric report; 

(G) information about environments to which the offender 
might return or to which he coul(l be sent should probation be granted; 

(Ii) supplementary reports from clinics, institutions and other 
social agencies with which the offender has been involved; 

(1) infonnation about special resources which might be avail­
able to assist the offender, suell as treatment centers, residential facilities, 
vocational training services, special educational facilities, rehabilitative 
programs of various institutions to which the offender might be committed, 
special programs in the probation department, and other similar programs 
which are particularly relevant to the offender's situation; 

(J) a summary of the most significant aspects of the report, 
including specific recommendations as to the sentence if the sentencing 
court has so requested. 

A special effort should be made in the preparation of prer,r--1tence reports 
not to burden the court with irrelevant and unconnected det;ills. 

DELAWARE LAW 

11 Del. C. §4331 (b) specifies the matters which are to be covered by 
the presentence report, including "the circumstances of the offense, the 
motivation of the offender, the criminal record, social hisotry, behavior pat­
tern and present condition of the offender."The same section requires the 
presentence report to "include an evaluation of the offender's criminal con­
duct, and .... note wherein the judicial alternatives of the court may play 
a role in the rehabilitation of the offender as a law-abiding citizen."; The 
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investigation may include physical and mentai examination of the offender. 

COMMENT 

Delaware law is substantially in accord with the Standard. The Stand­
ard, however, contains a fuller and more helpful description of the matters 
which should be contained in the report, and the Standard could be adopted 
by rule of court or by departmental action without the necessity for any 
legislative action. 

STANDARD 

2.4 When prepared. 

(a) Except as authorized in subsection (b), the presentence investi­
gation should not be initiated until there has been an adjudication of guilt. 

(b) It is appropriate to conunence the presentence investigation prior 
to an adjudication of guilt only if: 

(i) the defendant, with the advice of counsel if he so desires, 
has consented to such action; and 

(ll) adequate precautions are taken to assure that nothing 
disclosed by the presentence investigation comes to the attention of the 
prosecution, the court, or the jury prior to an adjudication of guilt. TIte court 
should be authorized, however, to examine the report prior to tlle entry 
of a plea on request of the defense and prosecution. 

DELAWARE LAW 

The presentence report may be prepared at any time during the pro­
ceeding, although it is typically prepared after the defendant is convicted. 
See 11 Del. C. §4331; Superior Court Criminal Rule 32(c). The court does 
not, however, examine the report in any case until the defendant has been 
convicted. 

COMMENT 

Delaware law is substantially in accord with the St:mdard. 

STAN DAR ('1 

2,5 Availability of report; challenge of its contents. 

Standards dealing with the disclosure of the presentence report and the 
resolution of controversy as to itsaccumcy are developed in the separate re­
port of this AdviSOry Committee"on Sentencing Alternatives and Procedures. 
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COMMENT 

The matter of disciosure of the presentence report is more fully dis­
cussed in the Comparative Sutdy on Sentencing Alternatives and Procedures. 
It should be noted, however, that only in the family court is the presentence 
report always available upon request, subject to appropriate court-imposed 
limitations. See Family Court Rule 260. The adoption of a similar rule should 
be considered by other courts, especially in view of the fact that the report 
may contain hearsay or opinion. 

PART III. CONDITIONS OF PROBATION 

3.1 Imposition and implementation of conditions. 

(a) All conditions of probation should be prescribed by the sen­
tencing court and presented to the probationer in writing. Their purpose and 
scope and the possible consequence of any violations should be explained 
to him by the sentencing COUI! or at an early conference with a probation 
officer. 

(b) Probation officers must have authority to implement judicially 
prescribed conditions; but the conditions should be sufficiently precise so 
that probation officers do not in fact establish them. 

(c) The probationer should have tlle right to apply to the sentencing 
court for a clarification for change of conditions. 

DELAWARE LAW 

All conditions of probation are prescribed by the court, although the 
Department of Health and Social Services may recommend conditions for 
approval by the court. 11 Del. C. §4332. The court may modify the condi· 
tions of probation upon the recommendation of the Department. There 
is no requirement that the conditions be given to the probationer in writing, 
except by Rule of family court, although this is usually done. 

COMMENT 

Delaware law is in accord with the Standard. The Committee recom­
mends that in all cases, the probationer be given a written statement of 
the conditions of his probation. 

STANDARD 

3.2 Nature and determination of conditions. 

(a) It should be a condition of every sentence to probation iliat the 
probationer lead a law-abiding life during the period of his probation. No 
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other conditions should be required by statute; but the s~ntencing court 
should be authorized to prescribe additionll! cuuditions to fit the circum­
stances of each case. Development of standard conditions as a guide to sen­
tencing courts is appropriate so long as such conditions are not routinely 
imposed. 

(b) Conditions imposed by the court should be designed to assist 
tlie probationer in leading a law-abiding life. They should be reasonably re­
lated to his rehabilitation and not unduly restrictive of his liberty or incom­
patible with his freedom of religion. TIley should not be so vague or ambig­
uous as to give no real guidance. 

(c) Conditions may appropriately deal with matters such as the 
following: 

(i) cooperating with a program of supervision; 
(li) meeting family responsibilities; 
(iii) maintaining steady employment or engaging or refraining 

from engaging in a specific employment or occupation; 
(iv) pursuing prescribed educational or-vocational training; 
(v) undergoing available medical or psychiatric treatment; 
(vi) maintaining residence. in a prescribed area or in a special 

facility eMablished for or available to~ersons on probation; 
(vii) refraining from consorting with certain types of people 

or frequenting certain types of places; 
(viii) making restitution of the fruits oJ the crime or reparation 

for loss or damage caused thereby. 
(d) Conditions requiring payment. of fmes, restitution, reparation, 

or family support should not go beyond the probationer's ability to pay. 
(e) The performance bond now authorized in~ome jurisdictions 

should not be employed as a condition of probation. 
(f) Probationers should not be required to pay the costs of pro­

bation. 

COMMENT 

11 Del. C. §4332 permits the Department of Health and Social Services 
to formulate ztandards relating to conditions of probation, but the actual 
imposition of conditions is by the court. No conditions are legislatively 
required. Delaware law is, therefore, in accordance with the Standard. The 
Committee recommends that the Department review the Standard and adopt 
such changes in ita standards as may be reqUired upon such review. 

STANDARD 

3.3 Modification and termination of conditions. 

Conditions should be subject to modification or termination by the 
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court. All changes in conditions should be presented to the probationer in 
the manner prescribed in section 3.1 of this Report. Where the proposed 
modifications would result in a form of confinement as a condition of (',un­
tinued probafion, the probationer should be afforded the procedural :dghts 
set forth in Part V of this Report. 

DELAWARE LAW 

The court has specific power to terminate probation at any time. 
11 Del. C. §4333. There is no specific statutory grant of power to modify 
probation, but the court generally employs a rehearing process in cases 
where modification may be appropriate. See 11 Del. C. §4332 which recog­
nizes the existence of such power. 

COMMENT 

Delaware practice is substantially in accord with the Standard. The 
Committee recommends adoption of a rule of court which would specifically 
formalize the procedure for modifying the conditions of probation. 

PART IV. TERMINATION 

4.1 Satisfactory completion of probation term. 

It SllOUld be provided that probation automatically terminates upon the 
successful completion of the tenn set by the court at the time of sentencing. 
It is neverthcless desirable that the fact of termination be recorded in an 
order of the court, a copy of which should be furnished to the probationer. 

COMMENT 

Delaware practice is in accord with the Standard. 

STANDARD 

4.2 Early termination. 

The sentencing court should have the authoritY to terminate probation 
at any time. Such authority should be exercised prior to the term fIXed in 
the original sentence if it appears that the offender has made a good adjust­
ment and that further supervision or enforced compliance with other condi­
tions is no longer necessary. 

DELAWARE LAW 

The court has the power to terminate probation at any time. 11 Del. 
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C. §4333. 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

4.3 Criminal record. 

Every jurisdiction should have a method by which the collateral effects 
of a criminal record can be avoided or mitigated following the succe:;sful 
completion of a term of probation and during its service. 

COMMENT 

Delaware law does not at present have a procedure which would be in 
accord with the Stendard. Prior to the adoption of the Delaware Criminal 
Code, a section then numbered 4332(i) provided that when an offender had . 
successfully completed probation, the plea or verdict of guilty entered or 
recorded against the offender would be stricken from the records of the 
court. This procedure did not get carried into the new Criminal Code, and in 
any event, would not necessarily have the effect contemplated by the Stand­
ard. See State v. Johnson, Del. Super., 270 A. 2d 537 (1970). The Committee 
recommends adoption of a procedure which would comply with the Stand­
ard. 

PART V. REVOCATiON OF PROBATION AND OTHER SANCTIONS 

5.1 Grounds for and alternatives to probation revocation. 

(a) Violation of a condition is both a necessary and a sufficient 
ground for the revocation of probation. Revocation followed by imprison­
ment sIu;mld not be the disposition, however, unless the court finds on the 
basis of tIle original offense and the intervening conduct of the offender 
tha,t: .:-;;'j 

(i) confmement is necessary to protect the public from further. 
criminal activity by the offender; or :>" 

(ii) the offender is in need of correctional treatment which' 
can most effectively be provided if he is confined; or 

(iii) it would unduly depreciate the seriousness of the viola­
tion if probation were not revoked. 

(b) It would be appropriate for standards to be formulated as a guide 
to probation departments and courts in processing the \riolation of condi~ 
tions. In any event, the following intermediate steps should be considered n 

I' 
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in every case as possible alternatives to revocation: 
(i) a review of the conditions, followed by changes where 

necessary or desirable; 
(ii) a fonnal or infonnal conference with the probationer to 

re-emphasize the necessity of compliance with the conditions; 
(iii) a fonnal or infonnal warning that further violations could 

result in revocation. 

DELAWARE LAW 

Upon a finding by the court that a probationer has violated the condi­
tions of his probation, the court has power to revoke probation. 11 Del. C. 
§4334(c). Except in cases where a suspended sentence has been given at 
the time of the original sentencing, the court has the power to impose any 
sentence which would have been available for the original offense upon 
revocation of probation. 11 Del. C. §4334(c). 

COMMENT 

Delaware law is substantially in accord with the Standard, except in 
cases where a sentence is actually imposed and suspended at the time of 
the original sentencing procedure. 

STANDARD 

5.2 Arrest of probationers. 

(a) Formal arrests of probationers for the alleged violation of con­
ditions of their probation should be preceded by the issuance of an arrest 
warrant based upon probable cause that a violation has occurred. Arrests 
without a warrant should be pennitted only when the violation involves the 
commission of another crime and when the nonnal standards for arrests 
without a warrant have otherwise been met. 

(b) Probation officers should not be authorized to arrest proba­
tioners. 

DELAWARE LAW 

"II Del. C. §4334 provides that the court may issue a warrant for the 
arrest of a probationer charged with violation of any of the conditions of 
his probation; alternatively it may issue a notice to appear and answer a 
charge of violation. In addition, any probation officer may arrest a proba­
tioner without warrant if in his judgment there has been a violation of any 
conditi01l of probation. 
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COMMENT 

Delaware law is not in accord with the Standard in that it permits arrest 
by a probation officer without the prior intervention of a court. 

STANDARD 

5.3 Proceedings following commission of another crime. 

A revocation proceeding based solely upon commission of another 
crime ordinarily should not be initiated prior to the disposition of that 
charge. However, upon a showing of probable cause that another crime has 
been committed by the probationer, the probation court should have dis­
cretionary authority to detain the probationer without bail pending a de­
tennination of the new criminal charge. 

COMMENT 

There is no specific 'Delaware provision on the matter covered by the 
Standard. Under the present statutory scheme, there is little doubt that the 
court has power to revoke probation upon an arrest for a subsequent offense, 
even though the defendant has not been convicted. 

STANDARD 

5.4 Nature of revocation proceedings. 

(a) The court should not revoke probation without an open court 
proceeding attended by the following incidents: 

(i) a prior written notice of the alleged violation; 
(ii) representation by retained or appointed counsel; and 
(iii) where the violation is contested, establishment of the 

violation by the government by a preponderance of the evidence. 

Sentence should be imposed following a revocation according to the same. 
procedures as are applicable to original sentencing proceedings. 

(b) The government is entitled to be represented by counsel in a 
contested revocation proceeding. 

(c) As in the case of all other proceedings in open court, a record of 
the revocation proceeding should be made and preserved in such a manner 
that it can be transcribed as needed. 

(d);An order revoking probati(;m should be appealable after the of­
fender has)leen resentenced. 
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COMMENT 

Superior Court Criminal Rule 32(f) provides that "The Court shall 
not revoke probation except after a hearing at which the defendant shall 
be present and apprised of the grounds on which such action is proposed." 
The defendant is permitted to be represented by counsel at such a hearing, 
as is the State. A record of the proceedings is made by a court reporter. 
An order revoking probation is appealable after the defendant has been re­
sentenced, but the appeal is limited to the question of whether the court 
has abused its discretion. See Brown v. State, Del. Supr., 249 A. 2d 269 
(1968). 

PART VI. PROBATION DEPARTMENT ADMINISTRATION, 
SERVICES AND PERSONNEL 

6.1 Legislative responsibility; administrative structure. 

(n) Legislative bodies should appropriate sufficient funds so that 
aU trial courts administering criminal justice will have adequate probation 
services and personnel in order to implement properly the standards de­
veloped in this Report. 

(b) It is appropriate for probation services to be administered at 
either the state or local level, but in no event should control b:e vested in an 
agency having prosecutorial functions. 

COMMENT 

Probation services in Delaware are administered at the State level. 
The superior court has a probation service, as does the family court. In 
general, it is beHlwed that the probation services are not adequately funcled 
and that case loads are therefore high. 

STANDARD 

6.2 Establishing minimum standards. 

Minimum standards for probation services should be formulated and 
enforced by an appropriate state agency and should be applicable to aU 
probntion departments within the state. In addition to the standards recom­
mended in this report, the following general principles are important in de­
veloping minimum standards: 

(0 Supel/vision of probationen. 

There should bea sufficiently lowa'!erage caseload to provide adequate 
supervision for probationers and to encourage the development of variable 
caseloads for different types of offenders and assignment teachniques which 
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will maximize the benefit of offered supervision. In appropriate cases, super­
vision should be supplemented by group counseling and therapy programs. 
Where feasible, branch probation offices should be located in the community 
in wltich probationers live so as to meet more effectively the demands of 
supervision. To complement supervision, helping services should be obtained 
from community facilities in appropliate cases and, where necessary, pro­
bation personnel should actively intervene with such facilities on behalf of 
their probationers; 

(ij) Research and statistics. 

Accurate and uniform records and statistics should be available as a 
foundation for research into sentencing criteria and probation department 
programs. Continuous research and evaluation, involving a cooperative effort 
among operations and research personnel, should be an integral part of 
probation departments; 

(iii) Working conditions. 

To help achieve the standards recommended in this Report, probation 
personnel should have adequate office space, clerical assistance and con­
ference facilities. 

COMMENT 

The Committee favors adoption of the Standard while noting that 
appropriate action to bring Delaware practice in accord with the Standard 
rests both with the legislature and the Department of Health and SocHll 
Services. Adequate funding must, of course, be provided if the Department 
is to comply with the Standard. The procedures of subsection (i) deserve 
special emphasis. 

STANDARD 

6.3 Collateral Services. Ii 

In appropriate cases, probation departments should be prepared to pro­
vide additional services which may be foreign to the traditional conceptions 
of providing presentence reports and supervising convicted offenders. Ex­
amples of such additional services include the preparation of reports to assist 
courts in making pretrial release decisions and assistance to prosecutors 
in diverting selected charged individuals to a!!p'ropliate noncriminal alter­
natives. 

COMMENT 

In general, the probation services in Delaware are available for the 
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purposes outlined in the Startdard. 

STANDARD 

6.4 Appointment of probation personnel. 

(a) Responsibility for appointing chief probation officers in local 
probation departments should reside solely in the chief judge of the court 
or an appropriate judicial body. Consideration should be given to the crea­
tion of an agency or committee to advise in recruiting and screening chief 
probation officers. Such a committee should consist of representatives of 
government, the judiciary, the bar, and the community. 

(b) Chief probation officers should make all appointments of pro­
bation personnel in accordance with a merit system. After a probationary 
period, tenure should be granted and removal permitted only after a hearing 
conducted by a civil service commission or other career service organization. 

COMMENT 

Delaware practice is substantially in accord with the Standard. 

STANDARD 

6.5 Qualifications for probation officers; other personnel. 

(a) The educational and occupational requirements for probation 
officers should be possession of a bachelor's degree supplemented by: 

(i) a year of graduate study in social work, corrections, coun­
seling, law, criminology, psychology, sociology, or related fields; or 

(ii) a year of full-time casework, cOlmseIing, community or 
group work experience in a l'ecognized social, community, correctional 
or juvenile agency dealing Witll offenders or disadvantaged persons, or its 
equivalent as determined by the hiring agency. 

(b) A significant nwnber of probation officers in a department 
should have graduate degrees in one of the subjects enumerated in this 
section. 

(c) While the core of any probation department should be pro­
fessionally educated and trained personnel, it is desirable that the staff in­
clude individuals who may lack such professional qualifications but have 
backgroul1ds similar to those of the probationers themselves. In addition, 
in appropriate cases citizen volunteers should be used to assist probation 
officers. 

COMMENT 

Delaware's educational reqUirements are not in accord with the Stand-

-214-

'I 



ard. A bachelor's degree is required for employment and a graduate degree 
is required for appointment as a supervisor. All employees are on a merit 
system. Volunteers are used in the family cOUrt to supplement the activities 
of the Probation Department. 

STANDARD 

6.6 Education and training. 

(a) Fellowships for graduate study should be made available to pro­
bation officers and college graduates interested in probation. In addition, 
probation officer trainee programs combining work and education should 
be established for high school graduates and college students. 

(b) In-service education and training programs should be jointly 
planned and developed by appropriate state agencies, universities, and local 
probation departments. In state and larger local probation departments, 
implementation of these programs should be made a full-time responsibility. 

COMMENT 

Fellowships for graduate study are available as are in-service education 
and training programs including, for example, three-day joint study programs 
for probation officers. 

STANDARD 

6.7 Salaries of probation personnel. 

(a) Entry salaries should be competitive with entry salaries offered in 
related fields such as welfare, education, and community action programs. 

(b) Salaries should be structured so that promotion to an adminis­
trative or supervisory job is not the only means of obtaining a higher salary. 
Merit pay increases should be available for outstanding job performance, ad­
vanced academic achievement, or completion of special in-service training. 

COMMENT 

Merit pay increases are theoretically available for probation officers. 
However, funding limitations have made it difficult to provide all merit 
increases which would be warranted. The Committee recommends adoption 
of the Standard and implementation thereof by appropriate legislative fund­
ing. 
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PART IV - POST-CONVICTION PROCEDURES 

CHAPTER 12 

APPELLATE REVIEW OF SENTENCES 

PART I. GENERAL PRINCIPLES 

11. Principle of review. 

(a) In principle, judicial review should be available for all sentences 
imposed in cases where provision is made for review of the conviction. This 
is specifically meant to include 

(i) review of a sentence imposed after a guilty plea or the 
equivalent, if the case is one in which review of the conviction would be 
available had the case gone to trial; 

(li) review of a sentence imposed by a trial judge, a trial jury, 
or the two in combination; and 

(iii) review of a re-sentence in the same class of cases. 
(b) Although review of every such sentence ought to be available, 

it is recognized that it may be desirable, at least for an initial experimental 
period, to place a reasonable limit on the length and kind of sentence that 
should be subject to review. 

DELAWARE LAW 

The availability of appellate review of sentences in Delaware depends 
on which court tries the case in the first instance. Where the case falls within 
the original jurisdiction of an inferior court established under Article IV, 
section 28 of the State constitution, the right of appeal is governed by that 
section, which states: 

The General Assembly may by law regulate this jurisdiction 
[of the inferior courts established pursuant to the proVisions of this 
section], and provide that the proceedings shall be with or without 
indictment by grand jury, or trial by petit jury, and may grant or deny 
the privilege of appeal to the Superior Court; provided, however, that 
there shall be an appeal to the Superior Court in all cases in which the 
sentence shall be imprisonment exceeding one (I) month, or a fine 
exceeding One Hundred Dollars ($100.00). 

Under these provisions of the constitution, a defendant sentenced by 
any inferior court to imprisonment exceeding one month or a fine exceeding 
one hundred dollars enjoys an automatic right of appeal to the superior 
court. Where the defendant has been convicted either by the court sitting 
alone or by a jury, he is entitled to a hearing de novo in superior court. See 
State v. Coffield, Del. Super., 171 A. 2d 62, 64 (I961);Donaghy v. State, 
Del. Supr., 100 A.696, 708 (1917). Where the defendant is sentenced after 
entering a plea of guilty, the appeal to the superior court is for the sole pur­
pose of reviewing the propriety of the sentence. See Hinckle v. State, Del. 
Supr., 189 A. 2d 432, 434 (1963); Jones v. Anderson, Del. Supr., 183 A. 
2d 177, 178 (1962); State v. Gale, Del. Super., 130 A. 2d 786, 787 (1957). 
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TIlUS, a defendant guilty of a misdemeanor falling within the jUrisdiction of 
an inferior court and sentenced by such court to imprisonment exceeding 
one month or a fine exceeding one hundred dollars has a constitutional right 
to at least have his sen tence reviewed by the superior court. 

Where the case falls within the original jurisdiction of the superior 
court, however, the defendant enjoys no such automatic right to review of 
his sentence by an appellate court. The Supreme Court of Delaware has 
expressly held that as long as "the sentence imposed [by the superior court] 
... is within the statutorily-permitted maximum, this Court has no juris­
diction to reduce an allegedly-excessive sentence falling within that limit." 
Cannbn v. StatI:J Del. Supr., 196 A. 2d 399, 400 (1963). See ruso, Osburn 
v. State, Del. Supr., 224 A. 2d 52 (1966); Seeney v. State, Del. Supr., 211 A. 
2d 908, 909 (1965); Hinckle v. State, Del. Supr.., 189 A. 2d 432, 433-434 
(1963). A recent case may, however, recognize a power in the supreme court 
to review a sentence for abuse of discretion. See Kreisher v. State, Del. Supr., 
319 A. 2d 31, 32 (1974), in which the court was called upon to review the 
lower court's discretion in imposing a one-year sentence for posse.~sion of 
marijuana. TIle court stated, "Nor do we deem the sentence an abuse of 
discretion." 

Superior Court Criminal Rule 35 does provide for a form of sentence 
review. Under Rule 35(a), a defendant may seek post-conviction correction 
of an illegal sentence by movIng the sentencing court itself for such relief. 
The defendant may seek to challenge the sentence on the grounds that it 
was imposed in violation of the state or federal Constitutions, that the court 
imposing the sentence was without jurisdiction to do so, or that the sentence 
imposed exceeded the maximum aathorized by law. 

In addition to Rule 35(a) providing for the correction of an illegal 
sentence, Rule 35(b) sets forth a procedure whereby a defendant may seek 
to have his sentence reduced. 

The Court may reduce a sentence within 4 months after the 
sentence is imposed, or within 4 months after receipt by the Court of 
a mandate issued upon affirmance of the judgment or dismissal of an 
appeal, writ of error or writ of certiorari. Nothing herein contained 
shall prevent the reduction of a sentence after the expiration of the 
4 month period specified above if such reduction is made pursuant to 
an application made within the specified 4 month period. 

A motion- for reduction of sentence will not be noticed for 
presentation in open court but will be med with the Prothonotary who 
will refer it to the Judge who imposed the sentence. Such motions 
will be considered and decided without formal presentation, hearing 
or argument unless the Judge in his discretion requests a presentation, 
hearing or argument. 
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The supreme court has held that applications for relief under Rule 
35 are motions addressed to th~ discretion of the superior court. Shy v. State, 
Del. SUPL, 246 A. 2d 926, 927 (1968). The supreme court may review the 
denial of such motions to determine whether there has been' an abuse of 
discretion. Jones v. Anderson, Del. Supr., 183 A. 2d 177 (1962). See 
Hamilton v. State, Del. Supr., 285 A. 2d 807, 808 (1971); Hinckle v. State, 
Del. SUPL, 189 A. 2d 432, 434 (1963). Both cases involved a failure by the 
superior court to take into consideration in imposing sentence plea bargains 
made by the defendants with prosecutorial officials. See also Cannon v. 
State, DeL SUPL, 196 A. 2d 399 (1963), in which the defendant pleaded 
guilty to a charge of grand larceny and was sentenced by the superior court 
to three years imprisonment and to be whipped with 20 lashes. Citing Rule 
35(a), the supreme court then remanded the case to the superior court with in­
structions to conduct a hearing to determine the mental condition of the 
defendant and any probable unwarranted adverse effects to whipping him. 

COMMENT 

Present Delaware law is not in accord with the Standard. Appellate 
review of sentences imposed by the superior court is not available except 
in cases of abuse of discretion (this differs from the case of inferior court 
sentences which can be reviewed by the superior court). On the other hand, 
because a relatively small number of judges constitute the superior court 
bench, it is quite likely that informal contacts between and among the judges 
results in greater uniformity of sentences than is characteristic of larger 
jurisdictions. The primary purpose of sentence review on the appellate level 
(as opposed to the type of review available under Superior Court Criminal 
Rule 35 in the sentencing court itself) is imposition from a higher court 
resulting in a higher level of uniformity of sentences, as well as system-wide 
recognition of the factors which will tend to aggravate or mitigate a sentence 
imposed in a particular case. 

The Committee recommends that Rule 35 be amended to provide for 
review of sentences imposed in superior court cases by a panel of three judges 
of the superior court, none of whom shall have been the sentencing judge, 
and that the scope of review be as set forth in Standard 1.2. Thc5erecommen­
dations are further explained in other Comment sections below. Review by 
a panel rather than by the sentencing judge, as is now provided by Rule 35, 
would in the Committee's view be more likely to accomplish the objectives 
of these Standards. This recomendaJion is not intended to eliminate the 
supreme court's power to review sentencing for abuse of discretion. 

STANDARD 

1.2 Purposes of review. 

The general objectives of sentence review are: 
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(i) to correct the sentence which is excessive in length, having 
regard to the nature of the offense, the character of the offender, and the 
protection of the public interest; 

(ii) to facilitate the rehabilitation of the offender by affording 
him an opportunity to assert grievances he may have regarding his sentence; 

(ill) to promote respect for law by correcting abuses of the sen­
tencing power and by increasing the fairness of the sentencing process; and 

(iv) to promote the development and application of criteria for 
sentencing which are both rational and just. 

DELAWARE LAW 

As indicated with respect to Standard 1.1, Delaware law provides for 
appellate review of sentrmces only in the case of a sentence imposed by an 
inferior .court, other than in rare cases of abuse of discretion. The scope 
and purposes of review are not specified in the constitution or in any statute. 
In State v. Stevens. Ct. Gen. Sess., 139 A. 78, 79 (1927), the court noted 
"that the provision allowing an appeal [Section 28 of the Constitution of 
1897], was inserted for the express purpose of allowing a review of the case 1/ 
where any judge or justice had imposed what might be considered as an 
immoderate sentence or where the offense might not be commensurate with 
the penalty imposed." In Hinckle v. State, Del. Supr., 189 A. 2d 432, (1963), 
the court further observed that "Section 28 was included in the Constitution 
in order to permit review of unrestrained power in inferior court judges and 
justices of the peace to impose sentences without limit when the proceeding 
had been withou tindictmen t or trial by jury." 

COMMENT 

The Committee recommends revision of Rule 35 to include specifica­
tion of the purposes of review as set forth in Standard 1.2. 

PART II. AVAILABILITY OF REVIEW 

2.1 Reviewing court. 

In general, each court which is empowered to review the conviction 
should also be empowered to review the disposition following conviction. 
It may be advisable to depart from this principle in some contexts, as, for 
example, where intermediate appellate courts are available to review sen­
tences and it is deemed unwise to involve the highest court in such matters. 
In any event, specialized courts should not be created to review the sen­
tence only. 
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DELAWARE LAW 

As noted with respect to Standard 1.1, the Supreme Court of Delaware 
does not assert general power to review sentences imposed in superior court, 
other than in cases of abuse of discretion, whereas the superior court has been 
granted power to review sentences imposed in inferior courts. 

COMMENT 

Delaware law is not in accord with the Standard because it does not 
provide for supreme court review of sentences imposed in superior court. 
On the other hand, the Committee does not recommend that the supreme 
court expand its activities in this area, believing that it would be preferable 
for sentence review to occur at the superior court level. Thus the Committee 
recommends that Superior Court Criminal Rule 35 be amended to provide 
that a sentencing review panel of the supericr court be established, to include 
the chief judge of the court and two other judges, appointed on a rotating 
basis, none of whom shall be the sentencing judge. This panel would, upon 
application, review any sentence imposed by the superior court in accordance 
with the principles set forth in Standard 1.2. 

STANDARD 

2.2 Procedure and conditions. 

(a) In all cases where sentence is imposed after a tlial on the question 
of guilt, review of the sentence should be available on the same basis as review 
of the conviction. 

(b) In all cases where a sentence is imposed after a guilty plea 01' the 
equivalent, review of the sentence, as well as review of other matters which 
can be raised, could appropriately be governed by a procedure patterned 
after the following: 

(i) Notice of appeal should be required of the defendant with­
in [15] days of the imposition of sentence. The court should advise the defen­
dant at the time of sentencing of his right to appeal and of the time limit, 
and should at. the same time afford him the opportuinty to comply orally 
with the notice requirement. It should be the responsibility of the attorney 
who represented the defendant at the sentencing stage to advise him with 
respect to the fIling of the notice of appeal, and to assure that his rights in 
this respect are protected. Both the sentencing court a)!d the reviewing court 
should be authorized to enlarge the time for filing the notice of appeal for 
good cause; 

(ll) The sentence appeal should be of right, except to courts 
where appeal from a conviction after trial would be by leave of court. In cases 
where leave is required, it may be preferable to follow nonnal procedures 
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instead of a special procedure patterned after this subsection; 
(iii) Unless the defendant is able to retain his own legal assis­

tance or elects not to be represented, an attorney should be appointed as soon 
as the notice of apl)eal is filed. Unless it appears inappropriate in a particular 
instance, it is desirable that the same attorney who represented the defen­
dant at the trial level be appointed to prosecute the sentence appeal; 

'(iv) The clerk or other responsible official should be required 
to secure a transcript of the record within [10] days of the fIling of the notice 
of appeal. He should also be required to provide a copy as soon as it is avail­
able to the defendant's attorney, to the defendant if he has no attorney, to 
the state, and to the reviewing court; 

(v) All papers in support of the merits of the appeal should 
be required to be fIled within [15] days from the time the attorney, or the 
defendant if he has no attorney, receives the record, unless the time is en­
larged upon application to the reviewing court; 

(vi) Any response which the state desires to make should be 
required te- be fIled within [10] days of the fIling of the defendant's papers, 
unless the time is enlarged upon application to the reviewing court. The 
state should promptly notify the court if it has decided not to fIle a res-
ponse; 

(vii) All written submissions may be typed rather than printed; 
(viii) In courts of more than tluee judges, panels of three may 

be designated to hear the sentence appeal, without a hearing en banc unless the 
court sua sponte so orders. The appeal should be decided as expeditiously 
as is consistent with a fair hearing of the defendant's claims. If possible, time 
should be allocated each week for tile hearing of all appeals which are then 
ready for disposition, and a decision should be rendered as promptly as the 
case penllits. It may be appropriate in some cases, as where the appeal is 
patently without merit, to decide the case summarily without a hearing; 

(ix) The defendant should commence service of a prison tenn 
upon imposition of the sentence, unless bail or the equivalent is granted by 
the sentencing court or the reviewing court upon special application, or un­
less either .the sentencing court or the reviewing court specifies upon applica­
tion tllat the defendant should be detained in a local facility until the sen­
tence app,eal has been concluded. 
If such a procedure is developed for guilty plea Cl;lses, it may also be appro­
priate to lise it in all cases where matters relating to the sentence are the only 
questions which can be appealed. 

COMMENT 

The Committee recommends adoption of procedures under Superior 
Court Criminal Rule 35 which will conform to the Standard, with the excep­
tion that, as stated in the Comment to Standard 2.1, review should be by a 
sentencing review panel of the superior court. 
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STANDARD 

2.3 Record on appeal; statement explaining sentence. 

(a) The following items should be available for inclusion in the re­
cord on appeal: 

(i) a verbatim record of the entire sentencing proceeding, in­
cluding a record of any statements in aggravation or mitigation made by the 
defendant, the defense attorney and the prosecuting attorney, together with 
any testimony received of witnesses on matters relevant to the sentence, 
any instructions or comments by the court~o the jury in cases where the 
jury participated in the sentencing decision;; and any statements by the 
court explaining the sentence; 

(ii) a verbatim record of such parts of the trial on the ,issue 
of guilt, or the proceedings leading to the acceptance of a plea, as are rele­
vant to the sentencing decision; 

(iii) copies of the presentence report, the report of a diagnostic 
facility, or any other reports or documents available to the sentencing court 
as an aid in passing sentence. The part of the record containing such reports 
or documents should be subject to examination by the parties only to the 
extent that such examination was permitted prior to the imposition of sen­
tence. 

(b) The record normally should be prepared in each case in the same 
manner as would any other record to be presented to the court involved. 

(c) The sentencing judge should be required in every case to state 
his reasons for selecting the particular sentence imposed. Normally, this 
should be done for the record in tlle presence of the defendant at the time 
of sentence. In cases in which the sentencillg judge deems it in the interest 
of the defendant not to state fully tlle reasons for the sentence in the pre­
sence of the defendant, he should prepare such a statement for transmission 
to the reviewing court as a part of the record. 

DELAWARE LAW 

There are no equivalcn t provisions in Delaware law, other than Superior 
Court Criminal Rule 37 which provides that where an appeal is taken to 
superior court from the judgment of an inferior court, "It shall be the duty 
of the court below to file forthwith in the office of the Prothonotary ... a 
certified transcript of the record." Superior Court Criminal Rule 32(c) 
privides for a presentence investigation and report to the court if the superior 
court. so directs. Disclosure of the report to the defendarttis at the discretion 
of the court. There is no requirement that the sentendng judge state 11is 
reasons for the sentence imposed. 
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COMMENT 

The Committee recommends adoption of procedures under Superior 
Court Criminal Rule 35 which will conform to the Standard, except that 
the Committee does not recommend that any requirement be imposed UPOll 

the sentencing judge to state reasons for his sentence other than as part of 
the sentencing proceeding in the defendant's presence. 

PART III. SCOPE OF REVIEW 

3.1 Duties of reviewing court. 

(a) It should be the obligation of the reviewing court to make its own 
examination of the record desigJ;led to effect the objectives of sentence re­
vieY!!' as stated in section 1.2. 

(b) In those cases in which it would substantially contribute to the 
achievement of the objectives of sentence review as stated in section 1.2, 
the reviewing court should set forth the basis for'its disposition in a written 
opinion. Normally, thi& should be done in every case in which the sentence 
is modified or set aside by the revil3wing court. 

DELAWARE LAW 

There are no equivalent provisions in Delaw~re law. 

COMMENT 

The Committee recommends adoption of procedures under Superior 
Court Criminal Rule 35 which will conform to the Standard. 

STANDARD 

3.2 Powers of reviewing court: scope of review. 

The authority of the reviewing court with respect to the sentence 
should ,~pecificaI!y extend'to review of: 

(i) the propriety of the sentence, having regard to the nature 
of the offense, the character of the offender, and the protection of the public 
in terest; and 

(ii) the manner in which the sentence was imposed, including 
the sufficiency and accuracy of the information on which it was based. 

DELAWARE LAW 

There are no equivalent provisions in Delaware law. 
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COMMENT 

The Committee recommends adoption of procedures under Superior 
Court Criminal Rule 35 which will conform to the Standard. 

STANDARD 

3.3 Powers of reviewing court; available dispositions. 

Every reviewing court should be specifically empowered to: 
(i) affinn the sentence under review; 
(ii) substitute for the sentence under review any other dis­

position that was open to the sentencing court; or 
(iii) remand the case for any further proceedings that could 

have been conducted prior to the imposition of the sentence under review 
and for re-sentencing on the basis of such further proceedings. 

DELAWARE LAW 

There is no equivalent prOVision in Delaware law. 

COMMENT 

The Committee recommends adoption of the Standad as part of re­
vised Superior Court Criminal Rule 35. It should be specifically noted that 
the Standard would pennit the reviewing court to increase the sentence 
originally imposed upon the defendant. While it is recognized that danger 
of an increased sentence might limit applications for review, the Committee 
can see no reason in principle why the reviewing court ought not to have 
the power to increase a sentence which, upon review, it deems to be too 
lenient. 

The Commentary appearing with the official version of the Standard 
does not address itself to the constitutionality of increasing a sentence upon 
appellate r~;view thereof. However, cases in analogous areas suggest arguments 
in favor of constitutionality. In CoHen v. Kentucky; 407 U.S. 104 (1972), 
the Supf/~me Court held that imposition of a greater sentence after a trial 
de novo in a higher court did not deprive the accused of due process or sub­
ject him to double jeopardy. Likewise, in North Carolina v. Pearce, 395 U.S, 
711 (1969), the Court found no constitutional impediment to imposition 
of a greater sentence upon retrial of a person whose conviction had been 
reversed on appeal. See generally, Annot., 12 A.L.R. 3d 978 (1967). 
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CHAPTER 13 

CRIMINAL APPEALS 

PART /. BASIC ASPECTS OF A SYSTEM OF CRIMINAL APPEALS 

1.1 The necessity of appellate review of convictions in criminal cases. 

(a) The possibility of appellate review of trial court judgments should 
exist for every criminal conviction. It is undesirable to have any class of case 
in which such trial court determinations are unreviewable. 

(b) An appeal is not a necessary and integral part of every convic-
tion. 

DELAWARE LAW 

Appeal to the supreme court from the superior court is available, 
upon application of the defendant, in all criminal cases in which the sentence 
is death, imprisonment exceeding one month, or fine exceeding $100. Del. 
Const. Art. IV, §11 (1) (b). Appeal to the superior court from an inferior 
court is available if the sentence is imprisonment exceeding one month or 
a fine exceeding $100. Del. Const. Art. IV, §28. Appeals in prosecutions 
for election offenses are governed by Del. Const. Art. V, §8. An appeal is 
not, in any case, a necessary or integral part of a conviction. 

COMMENT 

Delaware law is not in accord with the Standard. The Standard would 
permit appeals even in the very minor cases in which appeals are not now 
within the jurisdiction of the SUpreme court or constitutionally required to 
be made available in the case of appeals to the superi9I court. 

STANDARD 

1.2 Appellate court structure; specialized criminal courts of appeal. 

(a) The structure of appellate courts should be consonant with the 
purposes of appellate review, to wit: 

(i) to protect defendants against prejudicial legal error in the 
proceedings leading to conviction and, within limits, against verdicts unsup­
ported by sufficient evidence; 

(ii) authoritatively to develop and refine the substantive and 
procedural doctrines and principles (If criminal law; and 

(iii) to foster and maintain uniform, consistent standards and 
practices in crimmal process. 

(b) It is undesirable to have specialized appellate courts such that 
a court, or a division of a court, is assigned appeals in criminal cases as its 
basic or exclusive task. 

(c) In a three-tiered court system, the jurisdiction of the (highest 
court may appropriately be discretionary with that court. 
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DELAWARE LAW 

I Except for cases of review by the superior court of inferior court judg-
ments, all criminal appellate jurisdiction is in the supreme court, which is a 
court of gMeral appellate jurisdiction. The only type of appeal the hearing 
Qr which Is discretionary with the appellate court is an appeal by the State 
in a criminal case 011 the ground that the case raises "a substantial question 
oflaw or procedure." 10 Del. C. §9903. 

COMMENT 

Delaware law complies with the Standard. 

STANDARD 

1.3 Limitntions on defendants' appeals; final judgments and interlocutory 
appeals. 

Ca) A defendllllt should have the right to seek review of any final 
judgment adverse to him, inclUding: 

(i) n cO~1'Viction followed by a sentence of probation, or 
eli) it cOllviction followed by a sentence suspended as to imposi­

tion or exeCl! don, or 
(iii) a conviction based upon plea of guilty or nolo contendere. 

(b) In geneml, a defendant should not be pel1nitted to take an appeal 
tlntil afinaljudgmek~t ndvel'se to him has been entered in the trial court. 

(0 Interlocutory appeals by a defendant should not be allowed 
on the ground of' erro.),' in denial of pretrial defensive motions. To avoid 
needless trillls, however, the right to appeal from SUell orders should be ex­
illioitly declared even though the defendant thereafter enters a plea of guilty 
or nolo conternl'Jere, 

(ii) A defendant should be permitted to seek appellate review 
of all order grfmting a new trial, where the defendant claims that the proper 
trlnl court disposition would have been a final judgment in his favor. 

(Hi) A defendant should be allowed to appeal from an order, 
not 011 his motion. finding hiln incompetent to stand trial. 

DELAWARE LAW 

The Delaware Supreme Court has strictly construed its jUrisdiction over 
crimlntll appeals, basQu on the wording of Article IV, Section 11 of the 
Doluware conslitut.!on. Jurisdiction has been held to exist only after a final 
judgnlent in n ¢rinlinul cascJ ~~at~ v. RobeitSj DeL Supr., 182 A .. 2d 603 (1971); 
l'i5mn~fty.:.,.§!ll~' Del. Supr., 177 A. 2d 347 (1962), The cOllrt has no juris­
diction ove1' interlocutory appeals, Hunter v. State, Del. Supr., 209 A. 2d 
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469 (1965). Nor does the court have jurisdiction in a case in which the lower 
court's disposition involved something less than n final judgment of con­
viction, for example, a conditional discharge. Sec Rash v. State, Del. Supr., 
318 A. 2d 603 (1974). The supreme court has held that it lacks jurisdiction 
to consider an appeal where the actual fine is less tha.l the $100 constitution­
al amount, despite the potential availability in the case of a fine greater than 
the constitutional amount. Szucs v. State, Del. Supr., 284 A. 2d 291 (I971), 
No cases have been found on the matters covered by subparagraphs (b) (ii) 
and (iii) of the Standard. 

COMMENT 

Delaware law is generally in accord with the Standard. It is likely, how­
ever, that adoption of a rule of the supreme court codifying its views On 

its appellate jurisdiction in criminal cases would reduce the number of cases 
in which expansion of its jurisdiGtion is sought. It would also be desirable 
to adopt a rule permitting appeals in the cases covered by subparagraphs 
(b) (ii) and (iii) of the Standard. 

STANDARD 

1.4 Prosecution appeals. 

(a) The prosecution should be pennitted to appeal in the following 
situations: 

(i) from judgments. dismissing an indictment or illfonnation 
on substantive grounds, such as the unconstitutionality of the statute under 
which the charge was brought, or for failure of the charging instrument to 
state an offense under the statute; 

(ii) from other pretrial orders !~lat tenninate the prosecution, 
such as upholding the defenses of double jeopardy I autrefois convict, autre­
fois acquit, or denial of speedy trial; 

(iii) from pretrial ordr~l's that seriously impede, although they 
do not technically foreclose, prosecution, such as orders granting pretrial 
motio11s to suppress evidence or pretrial motions to have confessions declared 
involuntary and inadmissible. 

Such judgments are likely to rest upon principles that ought to be clearly 
and uniformly applied throughout the state. 

(b) Where more than one level of appellate review is provided, the 
prosecution should be pennitted to seek further review in the highest court 
whenever an intemlediate court has ruled in favor of a defendant-appellant. 

(c) In an appeal at the instance of the prosecution, special tJrovision 
should be made as to the custody of the defendant. Whete the trial court has 
dismissed the indictment or information on substantive grounds or the 
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cou~t 11M otherwise upheld a pretrial motion that terminated the prosecution, 
the defendant should be released on nominal bail or his own recognizance 
pending fimlt decision on appeal. In other cases, defendant shOUld not be 
d~l1ied liberty pending determination of such an appeal Unless ~ere is cogent 
evidence that he will not abide by the judgment of the appellate court. 

DELAWARE LAW 

The SLate has the right to appeal from an order consitituting a dismissal 
of an indictment or information, or any count thereof, or the granting"of 
a motion vacating a verdict or judgment of conviction where the order of 
the lower court is based either on the invalidity or construction of the statute 
all which the. indictment or information is founded or on the lack of juris­
diction of the lower court over the person of the defendant or the subject 
matter of the action. 10 Del. C. §9902. Appeal by the State is within the dis· 
cretion ()[lhe supreme court where the decision below raises a substantial 
qucsHon Of Jawor procedure. 10 Del. C. §9903. In such a case, the court's 
decision ql1 appeal docs not affect the liberty of the defendant. 

COMMENT 

Delnwam law is in accord with the Standard as stated in subparagraph 
(n) (I), It does not afford n right of appeal in the cases covered by subpara­
gruphs (n) (ll) und (iii), nor does it speCifically deal WiUl custody of the 
defendant pending appeal, as suggested by paragraph (c). The Committee 
would· fuvor expansion of the State's right of appeal in accord with the 
Stnndurcl. 

PART II. TRANSITION FROM TRIAL COURTTO APPELLATE COURT 

2.1 The notice of appeal. 

(n) A definite time period, such as thirty days after trial court judg­
ment) should be specified as the time during which appeals must be insti­
tuted. The llppeUnte court, however, should h:we power to entertain appeals 
tllken lifter the prescribed time if the delay is found to be excusable. 

(b) It is IlPlIl'Oprinte for courts imposing sentence in contested cases 
to tlSSUlUe tlle burden of advising the defendant that he has the right of re­
view, thnt It mllst be exercised within a specified time, and that he should 
prOllll)tly consult counsel in that regard. 

DELAWARE LAW 

Notice of an appeal to the supreme court must be filed with the clerk 
or tile court within 30 days after the imposition of sentence. 10 Del. C. § 

147, Supreme Court Rule 23. It is a typical practice for a court imposing 
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sentence to advise the defendant concerning his right to appeal and the time 
within which he must act The supreme court has held that it lacks jurisdic­
tion over non-timely appeals. Trowell v. Diamond Supply Co., Del. Supr., 
91 A. 2d 797 (1952). 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

2.2 Trial counsel's duties with regard to appeal. 

(a) Trial counsel, whether retained or court-appointed, should can­
tiliue to represent a convicted. defendant to advise on whether to take an 
appeal and, if the appeal is sought, through the appeal unless new counsel 
is substituted or unless the appellate court permits counsel to withdraw in 
the interests of justice or for other sufficient cause. 

(b) Defense counsel is uniquely situated and should take it as his 
duty to advise a defendant on the meanirtg of. the court's judgment and his 
right to appeal and on the possible grounds for appeal and the probable 
outcome of appealing. While counsel should do wllat is needed to inform and C) 

advise his client, the decision whether to appeal, like the decision whether to 
plead guilty, must be the defendant's own choice. 

(c) Where a case has been tried, prior to final judgment, defense 
counsel should review the prospects of appeal. One alternative to be con­
sidered is whether it is in his client's interests to seek mitigation in the grade 
of the offense or in the severity of the sentence in exchange for a decision 
to forego appeal. 

COMMENT 

Delaware practice is in accord with the principles set forth in the 
Standard. In Erb v. State, Del. Supr., 322 A. 2d (1974), the court; citing 
Standard 2.2, indicated that trial counsel's responsibility in Delaware is 
commensurate with that Standard. 

STANDARD 

2.3 Unacceptable inducements and deterrents to taking appeals. 

(a) Defendants shorlld be neither induced to take appeals nor de-. 
terred from appealing by systematized factors unrelated to the probable 
outcome of their appeals. 

(b) Examples of unacceptable inducements to takilig appeals are: 
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(i) Automatic release pending appeal, on bail or recognizance, 
of defendants sentenced to confinement; 

(ij) Automatic detention of convicted defeli1dants, confined 
pendulg appeal, in facilities substantially different in quality and regim~ from 
·those in which inmates serving sentence are held. 

(c) Examples of unacceptable deterrents to taking appeals are: 
(i) Denial of legal assistance at government expense to appel-

lants who cannot afford adequate legal representation; 
(ii) Denial of recovery of the costs of appeal to successful 

appellants who have not proceeded in forma pauperis; 
(iii) The prospect of a more severe sentence or of conviction 

of art offense of higher degree upon reprosecution, if the appeal is well­
grounded. 

DELAWARE LAW 

Delaware law does not provide for automatic release pending appeal, 
nor does it provide substantially bettcr accommodations for persons sen­
tenced to confinement who have taken an appeal. Supreme Court Rule lOA 
(3) provides for counsel at State expense for indigent appellants, if the 
court dctermines Ulat such counsel is necessary. Successful appellants Who 
have not proceeded in forma pauperis may recover their costs of appeal. 
Supreme Court Rule 25 (4) (b). Delaware courts do not follow a practice of 
discouraging appeals by the threat of a harsher sentence upon a retrial of a 
case aftcr a sLlccessful appeal. 

COMMENT 

Delaware Jaw is in accord with ilie Standard. 

SiANDARD 

2.4 Eliminating frivolous appeals; pre-appeal screening. 

(a) Procedural devices for pre-appeal screening, designed to eliminate 
frivolous cases from appellate court dockets, are inlpractical and unsound 
in principle. 

(i) A requirement of the triill court's certificate as a condition 
of appellate review is inconsistent with the right to appeal unless a decision 
to refuse the certificate is itself appealable. If such decision is appealable, 
the procedure for transition of cases to the appellate court has been UIDleces­
sarily complicated and the burden upon the appellate court has been sub­
stnlltilllly increased. 

(U) Devices for screening out frivolous cases by the appellate 
CQurt, such as a requirement for leave of the court to appeal at the first level 
of review, add a useless stage to most appeals at a considerable burden to the 
court. Flexibility of procedure so that any appeal tenllinates, by a decision 
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on the merits, at the earliest practical stage of its consideration in the appel­
late forum is far preferable. 

(b) There appear to be 110 acceptable penalties that can be imposed 
upon appellants who willfully prosecute frivolous appeals beyond tIle sanc­
tion of assessment of costs, which has no impact on those proceeding in 
forma pauperis. 

DELAWARE LAW 

The right to appeal is available to all convicted defendants, without 
trial court certification or other pre-appeal screening, in all cases within the 
constitutionally imposed limits on appeals. The supreme court itself examines 
the appeal for frivolity only with respect to the necessity of appointment of 
counsel for indigent defendants. Supreme Court Rule lOA (5). 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

2.5 Release pending appeal; stay of execution. 

(a) When an appeal has been instituted by a convicted defendant 
after a sentence of imprisonment has been imposed, the question of the 
appelhint's custody pending final decision on appeal should be reviewed 
and a fresh determination made by ilie trial court. the burden of seeking a 
stay of execution and release may properly be placed on the appellant. The 
decision of the trial court should be subject to review by an appellate judge or 
court on tlte initiative of eitlter the prosecution or the defense. 

(b) Release should not be granted unless tIle court finds tIlat there 
is no substantial risk tlte appellant will not appear to answ~r tlte judgment 
following conclusion of the appellate proceedings and t1lat tIle appellant is 
not likely to commit a serious crime, intimidate witnessess or otherwise 
interfere witlt tlte administration of justice. In making this detemlination, 
tlte court should take into account tlte nature of tIle crime and length of sen­
tence imposed as well as the factors relevant to pretrial release. 

(c) Execution of a death sentence should be stayed automatically 
when an appeal is instituted. 

Cd) Procedural devices can safeguard against dilatory prosecution 
of appeals where such problems may be found. A provision that release is 
conditioned upon appellats' perfecting tlteir appeals promptIy after notice 
of appeal insures against delay in tlte commencemel,'t-of appeals. A pro­
vision for termination of tlte,rd~llse after a period sufficient to permit cases 
to be argued Of submitted/to ilie appellate court in normal course guards 
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against lack of diligence in preparation of briefs and records. Such limitations, 
if used, should be subject to extension where circumstances justify longer 
periods. 

(e) In a jurisdiction with an intennediate appellate court, when 
review in the hig)lest court is sought by a deftmdant - appellant, the question 
of his cllstody pending decision by the highest court may be redetermined by 
the intermediate appellate court or a judge thereof. When review is sought 
by the prosecution, standards relevant to custody of defendants pending 
prosecution appeal from trial court decisions should be applied. Decisions at 
the intennediate court level should be subject to review by the highest court. 

DELAWARE LAW 

In cases other thun those in which the death penalty or a ~('lntence of 
life imprisonment has been imposed, a stay of execution may be granted if 
the wrll of certiorari is sued ou t within 30 days after the date of final judg­
ment unci if the appellant obtains from the trial court (or, upon its refusal, 
from a justice of the supreme court) a certificate that there is a reasonable 
ground to believe that there is error in the record which might require a re­
versal of the judgment below, or that the record presents a question of sub­
stantive law which ought to be decided by the supreme court, and if the 
appellant provides bond in the amount fixed by a justice of the supreme 
court. 11 Del. C. §4S02. In cases in which a sentence of death or life im­
prisonment has been imposed, the appellant may not be released from cus­
tody pending appeal. 11 Del. C. §4502. 

COMMENT 

Delaware law is gencralJy in accord with applicable parts of the Stan­
dard. Howevel', tho provision requiring the providing of the bond is of ques­
tionnb.lo Wisdom, and the statute should be expanded to require considera­
tion of the factors set forth in subparagraph (b) prior to granting pre-appeal 
release. 

PART III. PROCESSING APPEALS 

3.1 Supervision during the preparation of cases. 

(a) Continuing, authoritative supervision of criminal cases on appeal, 
(rol11 docketing through bearing and submission, should be exercised. It may 
b(1 desirable to assign elleh case to a single judge who, with an appropriate 
!lide, is Iluthorized to resolve the procedural questions that arise. Under such 
llli\ nrtnngement, the judge could delegate to the administrative aide authority 
tip hlllldle Illost questions, with recourse always available to the judge 'in 
qh!lrge. 
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(b) Illustrative of matters that can be administered by such a process 
would be questions arising in the preparation and· filing of the record of the 
proceedings below; the appointment of counsel and, where necessary, changes 
tn assignment of counsel; granting of stays of execution and admission to 
bail, at least until the full court can act in due course; and employing prac­
tices designed to expedite the appeals by detecting and eliminating unneces­
sary causes of delay. 

COMMENT 

The Committee believes that the present practice of the supreme court 
in controlling its docket of criminal appeals fully complies with the objectives 
of the Standard. 

STANDARD 

3.2 Counsel on appeal. 

(a) Every appellant should have assistance of counsel at all stages 
of appeal. For appellants without means to obtain adequate legal assistance, 
counsel should be assigned unless the right to counsel is explicitly waived. 
Assigned counsel should be compensated from public funds. 

(b) Counsel should not seek to withdraw from a case solely because 
of his determination that the appeal lacks 'merit. 

(i) Counsel should give his client his best professional estimate 
of the quality of the case and should endftavo~ to persuade the cUent to 
abandon a wholly frivolous appeal, or to ~liminate particular contentions 
that are lacking in any substance. 

(ii) If the client wishes to proceed, it is bette. for counsel 
to present the case, so long as his advocacy does not involve deception or 
misleading the court. After preparing and ftling a brief on b~half of the client, 
counsel may appropriately suggest that the cllse be submitted on briefl> 
or request permission to withdraw. 

(c) Unexplained, general requests by appellants for dismissal of their 
assigned counsel should be viewed with di!1favor. 

(d) In a jurisdiction with an intermediate appeIJate cOlirt, appellate· 
counsel for a defendant who has preVailed in the intermediate court should 
continue to represent the client if the prosecution seeks review in the highest 
court unless new counsel is substituted or unless the highest court permits" 
counsel to withdraw in the interests of justice or for other sufficient cause. 
Similarly, in any jurisdiction, appellate counsel should continue to repre-', 
sent hls client if the prosecution seeks review in the Supreme Court of 'the .' ~ 
United States. 
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DELAWARE LAW 

Counsel for indigent appellants is constitutionally required 'at the first 
level of appellate review, if such review is available as of right. !;hougIas v. 
California, 372 U.S. 353 (1963). The Supreme Court Rules provide for 
appointment of counsel for indigent appellants at State expense. Supreme 
Court Rule lOA (3). However, this rule does "not apply to any Case in which 
tho record on appeal satisfactorily shows that the appeal on its face is without 
any basis in fact Or in law. or is on its face frivolous." Supreme Court Rule 
IDA (5), Delaware practice accords with subpar~graphs (b) and (c). 

COMMENT 

Delaware law is in accord with the Standard. 

STANDARD 

3.3 The reC("3rd on appeal. 

(a) Continuing efforts should be exerted to improve techniques 
for the preparation of records for appeals. Methods should be adopted 
that will minimize the cost of preparation in tenus of money and time. 
The traditional requirement of the printed record should be abandoned com­
pletely. Developillg technology should be watched; and, as promising new 
p1.'oc,esses are perft.lcted, they should be accepted as soon as they provide 
more rapid lind Mficient preparation of rel.!ords. 

(b) For defendants appealing in forma pauperis, transcripts of the 
testimony and other elements of the record should be supplied at public 
expense. 

DELAWARE LAW 

In an appeal from a conviction by an indigent defendant (if indigency 
is evidenced by appointment of counsel by the superior court at trial or by 
the filing of a pauper's oath in the supreme court), under Rule lOA (I) r" 

the appellant is entitled to a free copy of the transcript of the evidence at 
trial if it appears that the trjoulld of his appeal will necessitate a review of 
the evidence. The request for a free transcript is made initially to the trial 
court, whose ntling is reviewable by a justice of the supreme court. Supreme 
Court Rule lOA (2). 

COMMENT 

Delaware law is in accord with the Standard. 
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STANDARD 

3.4 Expediting handling of appeals. 

An appellate court should develop and employ techniques for eX­
pediting the 11andling of appeals. In addition to continuing evaluation of time 
schedules for various stages of the appeal, the court should seek to minimize 
the process for each appeal. 

COMMENT 

The Committee believes that the supreme court is acting ill accordance 
with the Standard in the handling of its criminal appellate docket. 
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CHAPTER 14 

POST·CONVICTION REMEDIES 

PART I. GENERAL PRINCIPLES 

1.1 Unitary post-conviction remedy. 

There should be one comprehensive remedy for post-conviction review 
(i) of the validity of judgments of conviction or (ii) of the legality of custody 
or supervision based upon a judgment of conviction. The unitary remedy 
should encompass all claims whether factual or legal in nature and should 
take primacy over any existing procedure or process for detennination of 
such claims. 

DELAWARE LAW 

SupeIior Court Criminal Rule 35(a) provides as follows: 

Any person who has been sentenced by the Court may apply 
by motion for post conviction relief for any meritorious claim chal­
lenging the judgment of conviction including claims: (i) That the 
conviction was obtained or sentence imposed in violation of the Can· 
stitution and laws of this State or the United States; (ii) that the Court 
imposing the sentence was without jurisdiction to do so; or (iii) that the 
sentence imposed exceeded the maximum authorized by law; or is 
otherwise not in accordance with the sentence authorized by law. 
An application may be med at any time, provided, however, that 
post conviction relief ~ui!,ll not be available so long as there is a possi· 
bility of taking a timely appeal from the judgment of conviction. 
Unless the motion and the mes and records of the case show to the 
satisfaction of the Court that the applicant is not entitled to relief, 
the Court shall cause notice thereof to be served on the Attorney 
General, grant a prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect thereto, If the 
Court finds the applicant is entitled to relief, the Court may set aside 
the judgment, release the applicant from custody, resentence the 
applicant, grant the applicant a new trial, or otherwise correct the judg­
ment of conviction as may appear appropdate. The court need not 
entertain a second motion or successive motions for similar relief on 
behalf of the same applicant. 

Delaware courts have held that, after the time for appeal has expired, 
the appropriate remedy for prejudicial trial error is under Rule 35, not by 
a writ of habeas corpus. Only where the judgment is not legal on its face, 
or where extraordinary circumstances are involved may a prisoner directly 
resort tohabGa54;Otpifr.G01TIF-r.=state;----OO~ilpr:,=1?57\. zQ=lST(I"957);~ 
Curran v. Wooley, Del. Supr., 104 A. 2d 771 (1954).:Rule 35 also has been 
held the proper means to raise matterl!.dehors the record. Williams v. State, 
Del. Supr., 205 A. 2d 9 (1963). 
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COMMENT 

Present DeJllwnrf.l law closely approximates the Standard, but the 
Stl!lldnrd would permit more comprehensive relief with respect to the cus­
tody MId supervisIon of n convicted person, The Standard suggests that there 
should be ono comprehensive post-covictlon remedy for the review both of 
Ule validity of the conviction (presumably limited to a review of matters 
uchors the record whIch cannot be reviewed on appeal) and of the legality 
of clistody or supervision based upon a judgment of conviction. This would 
permit a challenge to the conditions of parole, probation or incarceration. 
This would permit un Inquiry into matters which cannot now be raised under 
Rule 35(11) which focuses In this area solely on whether a sentence is author­
ized by law. 

STANDARD 

1.2 Chl.l(flctoriz8tion of the proceedinij. 

The chatllcterIstics of tllC post-conviction remedy should not be gov­
cmcdby whether i.t is denominated a civil or criminal proceeding. It partakes 
of :>olne attributes of e~e11. TIle procedures should be appropriate to the 
objectives of the remedy. WIllie ille post-conviction proceeding will neces­
IIlIoly be sepnrnte from the Qriginnl prosecution proceeding for many pur­
poses, the post-conviction stage is, in a sense, an extension of the origi­
md IH'oe<:eding llIul :;hould be related to it .insofar as feasible. 

DELAWARE LAW 

See Superior Court Criminal Ru1e 35(u) sot forth in full under Standard 
1.1. TIle RuJe Hself prescribes certain rudiments of the applicable procedure. 
Though Dclnwnre law does not specifically denominate the proceeding it 
is part of the orhnimll ),ules of the superior cOUrt and it has been held that 
the civil rules of discovery are not applicable under Rule 35 as they are in 
llnbcas cmpus. Curran v. Woolley) Dol. Supr., 104 A. 2d 771 (1954), 

-~',".'tr."',,,,,:,<-=~wt~"W"~ __ _ 

COMMENT 

~lnwnre is in llccord wfUllhe Standard. 

STANDARD 

1.3 Pl\rthu; loonl reprl)sontntives of th~ respondent. 

(1.1) The 1l1'[>l'Ollrinte llloving party in n post-conviction proceeding is 
the ~l"Son seekill& relief, proceeding illllis own name. The appropriate res-
l,ondent is' Ole (u\tHy in whose name the original prosecution was brought, I 

==== =~~=o~=~,.c,~=~="~,=,~~=.-=~ -~,-~-,~c,_ ~·-c.~ ~, "~~c=,,=-_-: 
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e.g., State, Pt)ople, Commonwealth, or the United States of America. 
(b) The legal officer with primary responsibility for responding to 

applications for post-conviction relie1i should be the attorney general, or other 
designated legal officer with stvle-wide jurisdiction, with power to assign 
cases to the local prosecutors when the 'attorney general deems it in the in­
terest of the state to do so. 

COMMENT 

The Delaware practice is in accord with the Standard. Though not 
specifically required by Superior Court Criminal Rule 35; actions there­
under have been prosecuted in the names of the defendant and the State. 

STANDARD 

1.4 Jurisdiction and venue. 

(a) Original jurisdiction to entertain applications for post-convic­
tion relief can be vested either in those local trial courts authorized to try 
criminal cases or in a single court of state-wide jurisdiction, such as an appel­
late court. AlthOUgll choice of a single state-wide court has several theoretical 
and practical advantages, it would not be inappropriate to continue the pre­
vailing practice of using local courts as the courts of original jurisdiction. 

(b) The most desirable venue for a post-conviction proceeding is 
in the court in which the applicant's challenged conviction and sentence were 
rendered. Such a choice fosters administrative convenience and equitable 
distribution of the burden of litigation. To guard against prejudice because 
of the site of the forum, procedure for change of venue should be provided 
and liberally administered. 

(c) Where jurisdiction is vested in the trial c.ourts and venue is de­
termined as in (b) above, neither a general rule favoring nor one disfavoring 
submission of post-conviction applications to the same trial judge who odgi­
nalf::,.!;1resided is clearly preferable. If the practice of ordinary assignment 
to the same judge is adopted, it should be tempered to permit the judge 
freely to recuse himself in a particular case, whether or not formally dis­
qualified by bias or by being potentially a witness who may testify, whenever 
he fmds it better to ]lave a different judge preside in the case. 

DELAWARE LAW 

Superior Court Criminal Rule 35 is applicable to the superior court, but 
has been held by analogy to apply to inferior courts as well. lones v. Ander­
son, Del. Supr., 183 A. 2d 177 (1962). There is no statute or rule relating 
10 change of venue for post-conviction motions. Superior Court Criminal 
Rule 21 is limited to obtaining a "fair and impartial triaL" 
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COMMENT 

Delaware law cornplJes with paragraph (a) of the Standard, but not, 
utloast in written form. with. paragraphs (b) and (c). The Committee believes 
that II rule should be adopted to conform with paragraphs (b) and (c) to pre­
vent lUi unfair burden of cases from arising in New Castle County because 
of the loc~llion of the State prison in that county. 

PART II. SCOPE OF REMEDY 

2.1 Grounds for relief. 
Apost-collviction remedy olight to be sufficiently broad to provide 

relief 
(n) Cor nlllritOriC)\IS claims c1l!ulenging judgments of conviction, in­

cluding cllllms: 
(I) thnt the conviction was obtained or sentence imposed in 

violation of the COllstitutiOil of the United States or the constitution or laws 
of die state in which the judgment was rendered; 

(ii) that the applicant was convicted under a statute tllat is 
In violation or the Constitution of tile United States or tile constitution of 
the gtntc in which judgmen t was rendered, or that the conduct for which tlte 
u})plicl\nt: WIIS llrosecllted is constitutionally protected; 

(iii) Hint the cOllrt rendering judgment was without jurisdiction 
(lye .. (he pct'Son of the tlppliClI1l t Of the subject matter; 

(iy) thnt the sentence imposed exceeded tile maximum autltor­
izcdby Inw, or is otherwise llot in accordance with tile sentence authorized 
bylllw; 

(v) that there exists evidence of material facts, not iliereto­
foreprescnted nl\d heard, which require vacation of the conviction or sentence 
in the interest of justicCj 

(vi) thnt there has been a significant change ill law, wheilier 
IJ,\lbshmtlve or procedural, applied in the process leading to applicant's COD­

vlction or St,lntellce, where sufficient reasons exist to allow retroactive appIi­
c::ntlon or the chm\ged legol stolldard: 

(vii) ott gn>tmds otllerwise properly the bllsis for collateral at­
(lick "POll It crimllll\ljudgment; 

(b) for meritorious claims challenging tile legality of custody or re­
stnl[nt bllsed upon a judgment of convictioIl, including claims iliat a sentence 
hilS been fuUy served. or thut there has been unlawful revocation of parole 
or probndoll (Ir conditional release. 

DELAWARE LAW 

Delawntc's post-conviction remedy is contained in Superior Court 



Criminal Rule 35 which is set forth in full under Standard 1.1. In terms, 
it covers the matters dealt with in subparagraphs (a)(i) through (aXiv), but 
the courts have tended to expand the coverage of the remedy to include all 
matters which might at common law have been raised under the writs of 
habeas corpus and coram nobis. Rule 35 is thus probably available to cover 
most of the matters dealt with in subparagraphs (a)(v) through (a)(vii). See 
Curran v. State, Del. SUpt., 122 A. 2d 126 (1956); Curran v. Wo1!ey, Del. 
Supr., 104 A. 2d 771 (1954). On the other hand, Rule 35 does not cover 
most of the matters dealt with in paragraph (b). Where the relief ~ought is 
release from custody because a sentence is alleged to have expired, hab"'ds 
corpus is the proper remedy. Frye v. State, Del. Supr., 236 A. 2d 424 (1967). 

COMMENT 

The Committee suggests that the present Rule 35 should be redrafted 
and expanded to include in one uniform procedure all of the matters dis­
cussed in the Standard. 

STANDARD 

2.2 Prematurity of application for post-conviction relief; postponed appeals, 

(a) Post-conviction relief should not be available so long as there is a 
possibility of taking a timely appeal from the judgment of conviction and 
sentence. 

(b) The over-all procedural system should be sufficiently flexible 
on tlle timeliness of appeals from judgment of conviction and sentence to 
permit postponed or nunc pro tunc appeals where reason for such exits. If 
an application for leave to take a postponed appeal is denied because it 
raises issues outside the record, or if for any otller reason :it appears more 
appropriate to consider the claims in a post-conviction proceeding, the 
system should provide for the expeditious transfer of the case to such a 
proceeding. 

DELAWARE LAW 

Superior Court Criminal Rule 35 is not a substitute for appealj it may 
be employed only after all rights of appeal have been exhuasted or have.ex­
pired. Priest v. State, Del. Supr., 227 A. 2d 576 (1967). Superior Court 
Criminal Rule 45(b) permits the court to enlarge the time within which an 
act must be done, but denies such power in the case of appeals and motions 
under Rule 35. The sllpreme court has, however, frequently treated a defec­
tive habeas corpus petition as a motion under Rule 35. See Rockerv. State, 
Del. Supr., 240 A. 2d 141 (1968). 

·243-



COMMENT 

J)c!nwat\e practice i8111 accord with the Standard. -.L~e Committee favors 
revision (If Rtfle ,35 to {itelude language making the preseltt practice part of 
the Rule. 

STANDARD 

2.3 Custody roquirotl'lllnt. 

Except for a ''llairn lmder section Z.l(b) whic11 does not affect the valid­
ity of a criminal jUdgment. the availability of post-conviction relief should 
not be' dCllcndcnt U1'01l, tlH~ flpplicant's attacking a sentence of imprison­
lUent (hen being sCrV,co or other present restraint. The right to seek relief 
frQlllllll 1l1vtllid COtivictlon and sentence ought to exist: 

(1) cven' though the applicant has llot yet commenced service 
of the clHlUetlged sentem:ci 

(II) even though the applicant has completely served the 
ehl'lllenged sentence; 

(iU) even t}H,lUgh the c11allenged sentence did not commit the 
ul'pHcll1tt to prison. but Wl\S ratIler a fine, probation, or suspended sentence. 

DELAWARE LAW 

Supcliof Court C'dminnl Rule ~15(n) does not require that the defen­
dunt he in custody. It has hcen employed even prior to sentencing. Sel: 
gtl.ck.cr V~~I~t.~. Del. Supr •• 240 A. 2d 141 (1968). TIle Rule is silent as to 
whether !l motion thereunder may be made after the sentence has been fully 
served, and no case on this point 'has been found. 

COMMENT 

Dciuware law is partially in a(;cord with the Standard. The Committee 
is I!lll1cerncd ahmH possible abuse ~)f subsection (i), and would favor a fe· 
VlsftlO thercuC to prevent llse of this device solely to delay the start of the 
Selllelll!i). 

STAN~)ARD 

2,4Statlltll of Hmitutlol'lSi abuse of process; stale claims. 

(Il) It is ullsound to fL'\: n specifi~~ time pedod as a statute of limita­
Hons to bnr l'Qst·c~mvleHQ1l. review of ctitn~na1 convictions. The circumstances 
dm't will occnslOll t\ppl~ntions fOf post'c(\Iuviction relief are too many and 
vnrllXl to petm1t of one \lS(lful.limitationsperiod. 



(b) It should be considered an abuse of process for a person with 
a tenable or meritorious claim for post-conviction relief deliberately and 
knowingly to withhold presentation of that claim until an event occurs which 
he believes prevents successful re-prosecution or correction of the vitiating 
error. An applicant who has committed such abuse of process may be denied 
relief on his claim. Courts should not be required to deny relief in all suell 
cases. Abuse of process ought to be an affinnative defense to be specifically 
pleaded and proved by the state. 

(c) A state has a legitimate interest in avoiding litigation of stale 
claims. Where an applicant has completed service of a challenged sentence 
and, belatedly, seeks post·convinction relief, he can be charged with the 
responsibility of showing present need for such relief. A sufficient showing 
of present need is made, for example, where: 

(i) an applicant is facing prose.cution, 01" has been convicted, 
under a multiple offender law and the challenged conviction or sentence may 
be, or has been! a facto:.r'in sentencing for the current offense; 

(ii) an applicant is or may be disadvantaged in seeking parole 
under a later sentence; or 

(iii) an applicant is under a civil disability resulting from the 
challenged conviction and preventing him from a desired and otherwise 
feasible action or activity. 

COMMENT 

In conformity with the Standard, Delaware law sets no time limitation 
on the availability of a Superior Court Criminal Rule 35 motion. It does 
not, however, enunciate any prinCiple disfavoring stale claims. The Com­
mittee believes that Rule 35 should be amended to include specific provisions 
against stale claims. 

PART III. THE APPLICATION: PREPARATION, FILING, AND SERVICE 

3.1 Preparation of applications for relief; resources available to applicants, 

(a) Every post-conviction relief system must t'lke into account the 
necessary premise tllat the initial legal step, preparation and filing 'J~f art 
application, probably will be perfonned by laymen in prison without assis­
tance of counsel and without access to more than limited legal materials. 

(b) The minimum conditions desirable in prison would include~ 
(i) availability of stationery al1d supplies; . 
(ii) the rigllt to purchase and retain legal reference materials 

in reasonable amounts; 
(iii) reasonable access to any legal reference materlalsin the 

prison library; and 
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(iv) free and uninhibited access to the courts and. to private 
counscl. 

(e) hl additiolll it is dellirable for a state to arrange for, or to pennit, 
irt.~pri8on guidance or counselling of prisoners on the validity or invalidity 
of claims fol' post-cOJwicfion relief. The following steps may be appropriately 
considered: 

(i) regular visits by lawyers or law students to the prison to dis­
cus.'; caseS or problems with prisoners on an individual basis, arranged by an 
independent agency such as u local bar association or defender association 
orlnw school; 

(ii) estnblishment and supervision of an adequate collection of 
legl~ reference materials reluted to criminal law and procedure in the prison 
Ilbrllry to petmit the prisoners' own research to be as accurate and complete 
as Ilossible; 

. (iii) distribution of specially prepared pamphlets or brochures 
to prisoners, prepured by reliuble und independent agencies, ou t1ining the 
slfl1e of post-conviction relief in lunguuge and fonn understandable to the 
1')··011 popUlation • 

. / (d) Optimally, a state could establish a regular agency to be charged 
with the responsibility or providing legal advice and representation to its 
llfisoners. A state with a public defender system could make this task an 
added fUllction of that office, or a special agency could be created for this 
pllrpose .. In no eV(mt should this functioll be administratively related to the 
custodial personnel. 

COMMENT 

Ther~ is no comparable provision in the Delaware statutes or Superior 
Court. Criminal Rules. Mnny of the matters covered by the Standard are dealt 
with in un inm(lte reference manual, promulgated in 1972, and available to 
all Oelnwllfe prisoners. The Committee does not favor adoption of SUbsection 
(0)(0. believing that the suggested visits would likely result in ethical prob­
lems 11m! would only stir up frivolous upplicl\Uons. The Committee believes 
thnt sume/ent tegrl! assistance is avnilnhle without such visits. 

STANDARD 

3.2 Standardlzod lIpplicatioll forms, 

The l)(Cl)aration und use of a stundarized application fonn using 
ltmg\lnge and concepts understandable to laymen can aid considerably in 
illlllrQving 111(: qlutlity Qf applications med pro se by prisoners. The cost 
is slight comptu:ed. to tIle gain in coherence and intelligibility of applications. 
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COMMENT 

There is no comparable provision in the Delaware statutes or Superior 
Court Criminal Rules. The Committee recommends adoption of the Standard. 

STANDARD 

3.3 Applications with false allegations; verification requirement. 

(a) There should be a requirement of verification of pro se applica­
tions for post-conviction relief, subject to the law of perjury or false swearing 
for knowing falsehoods. 

(b) Prisoners should have ready access to a notary public or other 
officer authorized to administer oaths. 

COMMENT 

There is no comparable provision of present Delaware law. However 
1] Del. C. § 1233 provides class A misdemeanor penalties for a person who 
"makes a false [written) statement which he knows to be false or does not 
believe to be true in a written instrumen t bearing a notice, au thorized by law, 
to the effect that false statements therein are punishable." This section could 
provide an appropriate vehicle for verification of applications for post-convic­
tion relief and would not require the presence of a notary. Alternatively, 
the perjury provision of 11 Del. C. § 1222(1) could be made applicable by 
a requirement that the application be "under oath." Ready access to a notary 
public is available at Delaware correctional institutions. 

STANDARD 

3.4 Supporting affidavits; sources of evidence to prove claims, 

It is not reasonable to require a prisoner to submit with his application 
affidavits of third pm·ties in support of flis claim for post-conviction relief, 
as a condition for consideration of the application. Nor can the applicant 
be fairly expected, at this stage, to outline how he intends to prove all the 
factual allegations material of his claim. Exploration of the existence of 
evidentiary bases for allegations, sufficient Ofl their face, may be appro­
priately a matter for inquiry at a later stage, rather than as a test of pleading 
sufficiency, 

DELAWARE LAW 

Superior Court Criminal Rule 47(a) provides as follows; 

An application to the Court for an order shall be by motion. A motion 

~247-



other than one made during a trial or hearing shall be in writing unless the 
Court permits it to be made orally. It shall state the grounds upon which 
it Is made and shaH set forth the relief or order sought. It may be supported 
by nffldavlt. 

COMMENT 

Delaware law is in substantial compliance. Rule 47 states that an affi­
dovllmay be presented but is not required. However, one case has,suggested 
the superior court adopt a rule dealing specific:.illy with applications of this 
sort lind that considet'l,ltion might be given to a requirement that such appli­
~atl()n must be supported by affidavits in order to supply the superior court 
on review with knowledge of the ground of the application. Jones v. 
Al)cl~mfml.. Del. Supr., 183 A. 2d 177 (1962). However, other cases uniformly 
hold all application may be dismissed withou t a hearing where on the records 
lind flies of the case there is no showing of entitlement to relief as determined 
wIthinUlo discretion of the court. Shy v. State, Del. Supr. 246 A, 2d 926 
(1968). A defendant merely has to show there is a possible ground for relief 
OIl (he bnsis (If recoi'us and files in order to be gran ted a hearing. Cannon v. 
State. Del. Supr., 196 A. 2d 399 (I963), reversed a trial judge's ruling which 
l'l~J 'denied a Rule 35(a) motion on the basis that a presentence investigation 
tlflU report nvailable w the judge, were sufficient to grant said motion. 

STANDARD 

3.5 Filing foos. 

(n) Because the overwhelming number of applical1ts for post-con­
viction tcHef nrc indigent, it is ptobably unwise to require n fIling fee for 
applications. '111e cost of administration entailed in a procedure for waiver 
of fees will Hl~ely exceed the revel':lles f.om ices paid. 

(b) If II filing fee is required, there should be a routine procedure fQr 
waiver of the requirement. Stnndar<lized forms for applications should iu~ 
elude the requisite avennellts necessary to proceed without payment of fees. 

COMMENT 

No filing fcc is required for an application for post-conviction relief 
in lNl:lw(uc. Thus Delaware law complies Witll the Standard. 

PART IV. PROCESSING APPLICATIONS 

4.1 JU'tlieial responsibility for disposition; masters. 

(n) AU dispositions sllOuJd be made by appropriate judicial officers, 



who bear and acknowledge responsibility for the judgments. The utilization 
of masters for preliminary inquiries may be appropriate and should be ex­
plicitly authorized. Applications should not be disposed of by administrative 
or non-judicial personnel, whether by refusal to docket or otherwise. 

(b) Final disposition of applications should be made at the earliest 
stage consistent with the purpose of deciding claims on their underlying 
merits rather than on formal or tec1mical grounds. 

DELAWARE LAW 

Superior Court Criminal Rule 35(a) provides for a prompt hearing by 
the court of applications for post-conviction relief, but only if preliminalY 
study by the court does not satisfy it that the appiican t is not entitled to 
relief. There is no provision for utilization of masters. 

COMMENT 

There does not appear to be an immediate need for the appOintment of 
masters to screen applications for post-conviction relief in Delaware. Masters 
may be needed if post-conviction relief is expanded. With respect to the pro­
vision for prompt hearing, Delaware law complies with the Standard. 

STANDARD 

4.2 Preliminary judicial screening of applications. 

(a) Because of the limited pleading capabilities of lay applicants, 
it is not expedient for courts to undertake to evaluate applications filed 
pro se by such persons. A routine practice of ruling on such applications for 
sufficiency of pleadings should be avoided. The court will be better able to 
understand the nature of the grievance asserted and to determine the proper 
mode of proceeding after a responsive pleading has been filed and the per­
tinent record has been brought, into focus. It is preferable, therefore, that the 
courts make it clear that re"ponsive pleadings are expected as of course. 

(b) If any preliminar3l judicial screening of pro se applications is 
undertaken prior to receipt of responsive pleadings, orders of final dismissal 
should be confined to cases of unmistakably frivolous allegations. 

DELAWARE LAW 

Superior Court Criminat Rule 35(a) specifically provides for prelimin­
ary review by the court of the "files and records of the case" and requires 
a hearing and notice to the Attorney General ()nly if the application sur­
vives such initial review. 
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COMMENT 

Delaware law is not in compliance with tlle Standard. However, it 
should be noted that printed decisions on Rule 35(a) motions reveal tlIat 
lhe c()Urts have followed a practice of careful and judicious review. The 
Commitlce fUVOfS retention of the present screening practice. 

STANDARD 

4.3 Responsive pleading: calendar priority; bail; stays of execution; dis­
missal on the pleadi\l1gs. 

(n) Aresponsivc pleading should be required, by a rule to show cause 
or otherwise, !to lllore t1um 30 days after an application has been filed. The 
reslHmse should fully lind fairly meet the allegations of the application, 
Wheta tlU.l record of lH'ior proceedings would aid the court in understanding 
the nature of the contentions, cOllnsel for the respondent should undertake 
to supply UIC relevant portions, to the extent that they are not appended 
to the nppJiclItioll. 

(b) 111 addition to making effective the requirement of prompt res­
ponse by the stale, if the IIpplicants lire held under sentence of death or 
imillisonrncnt, 01' if there is other reason for expedition, courts should accord 
cllicudnr priority to thl,! determination of applications for post-conviction 
I'(mof. 

(c) Courts should have the power to order executions stayed or to 
rclClIsc applicnnts on I'ecognizance or with sufficient sureties in appropriate 
cnsc5, pending final disposition of applications for post-conviction relief, 

(<I) fn light of the application lind response, the court must deter­
IIline whcUler to order further proceedings, including appointment of counsel 
for II pro se IIppliclInt, if not made previously. or to look toward termination 
of the mutter. If the Intler course is taken, the court Sllould indicate its inten­
tioll to dismiss the npplication with a brief statement of the reasons, and 
permit Ihe lIppJicnnt n reasonable opportunity to reply before final disposi­
tion. 

(0) Disposition 011 the pleadings and record of prioi' proceedings 
without nppoinlment of counsel fOl' the unrepresented applicrult is 110t proper 
Ifit requires resolution of a non-frivolous question of Inw. Disposition at this 
stllge is 111WII)'S improper wllenever there exists a material issue of fact. 

DELAWARE LAW 

SU\'IQrior Court Criminal Rule 35(a) does not in terms provide for a 
reS1Hlll&iVC pleading to Illotions for post-conviction relief filed in superior 
I.!ottl'l. Supremo C"tlUrt Rule 40 (relnting to correction of iIleglll sentences 
imposed hy courts dl'inforim jurisdiction) provides that the Attorney General 
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"may" file answering affidavits after receiving the petitioner's affidavits. 
Calendar priority is not provided for applications for post-conviction relief, 
other than the general preference for crtminal matters set forth in Superior 
Court Criminal Rule 50(a), There is no rule expressly permitting stay of 
execution or release pending the outcome of a Rule 35(a) or Supreme Court 
Rule 40 application. The presence of the defendant or hi~, counsel is not 
seemingly required by Superior Court Criminal Rule 43- ':n Rule 35(a) 
motion. See Shy v. State, Del. Supr., 246 A. 2d 926 (1 ~uoJ: As has been 
previously stated, Rule 35(a) contemplates that Rule 35(a) applications 
which appear nonmeritorious on the basis of the motion and the files and 
records may be dismissed without responsive pleading and without argument. 
On the other hand, Superior Court Criminal Rule 44 provides that the court 
may assign counsel for an unrepresented defendant "at every stage of the 
proceeding." This Rule would presumably provide for representation if the 
Rule 35(a) motion survives initial review by the court. 

COMMENT 

The Committee favors adoption of the Standard, except that para­
graph (c) does not give sufficient weight to the fact that there may have 
previously been an appeal raising the same contentions as are raised on post­
conviction motions. Moreover, the Committee would favor calendar priority 
for trials of incarcerated defendants, rather than post-conviction motions. 

STANDARD 

4.4 Appointment of counsel; withdrawal of appointed counsel. 

(a) It is most desirable to avoid processing of applications for post­
conviction relief beyond the initial screening of the documents without 
counsel representing the applicant. Counsel should be provided for pro se 
applicants unable to afford adequate representation. When l)rivate counsel 
are appointed to represent such applicants, thei!' services should be com­
pensated adequately from public fut).ds. 

(b) The responsibility of appointed counsel to continue to serve 
their clients thl'nugh any appellate proceedings, including review by the 

. Supreme Court of the United States, should be affinned. Even if appginted 
counsel is not expected to continue in a case beyond the level of the court 

. appointing him, he should he responsible at a minimum to continue in dIe 
case, if the applicant wishes to proceed further, until an appeal is perfected 
or the necessary preliminaty steps have been taken to bring the case before 
the reviewing court. 

COMMENI 

As stated under Standard 4.3, there is no clear requirement under the 
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PWfltlH UC!;lW,l(C rutes that counsel be appoinled to represent applicants 
tJ1t pUf.r·cmtVldion relief. Superiot Court Criminal Rule 44 should be 
1I1tlcntlcd In provide for Uw appointment vf such counsel. 

STANDARD 

4~U Sumrntlry disposition without plcliary hearing; discovery. 

(a) Applications (or post'convictiOl} relief can appropriately be 
decided on the merits-without n plellary evidentiary hearing, and Witllout the 
eXlllmse, riflk. and inCQllVCmience of transporting the tlpplicauts, if in custody, 
from the Ilri!lOfl to tlie courthouse, Such summary disposition is pwper in 
fiU clUes wbere UterI." is no fM!''.!!'.! issue or wbere the case is submitted on an 
{jir~cd Iltotement of (new. 

(b)t)lseo'\'t'l'Y techniques, spccinlly adapted for post-conviction pro­
cgedlu8!1. shouhl be utilized for assistance in advancing a case toward dig­
l}Osition by exploring issues o( fact. 'Ille fruits of the discovery proces.'i may 
1>(1 useful in determining whether summary disposition is appropriate, or 
wheth~r l)lltclllUY cvidelHiury ltcllring is necessary to resolve lnaterial issues 
offllct. 

(i) TU-llrisondcllositiolls of applicants in cllstody, to develop 
more fully the nature of tlleir claims and the potential evidentiary support 
th~rcror, should be authoril.e<1. Such depositions may be oral or upon written 
Ju t~rr()glt I.ories. 

(ii) An effective procedure s1wllld be established for the pro­
duction of documents, inchtdhlg the rtlevlmt parts of the transcript of the 
origlttal lrinl. or tnngible tllingll. for bIking depositions of witnesses, and for 
thc~t'Viee of refluests for ndmissions or written interrogatories on the 
0lllml\lng plJI,"ty. 

UiI) Empfoyrtlcnt of the Var1Q\lS discovery techniques in this 
context IitHmld be subject to continuing court supervision. A requirement 
of n ~bnwlng or good CIlU~ may be npproprinte prior to utilization. 

(M It Is n Jlf(U'C.'qutsite of effective discovery that the apr;!i­
cant be rel)re~nted by eml1lsd. 

(\') The ~lppliCilllt l'et.'11ns his privilc.b'l! agninst selt:incriminatioll 
~n(l cmmotoo J,"I.t\iUl)elled to create evidence which might prejudice him at I 

.uny rttrillh ~~h:"'»-idence, reflecting Oil the guilt or ulllocence of the appli· 
(;,flJit, Wt}I,t\J Mt ill nny tweut be rd~Wtlnt to his claim for post-convJction 
rtUet . 

('13l 111e costs of disc(m:ry, whefe the nppUcilllts are indigent, 
Ml()uld IX' borne by Ule state. 

COMMENT 

t);;bw.uc bw :n l'n:umt dearly C(IlHCmplutcs summary disposition 



of Superior Court Criminal Rule 35(a) motions, See Shy v. State, Del. Supr., 
246 A. 2d 926 (1968); Cannon v. State, Del. Supr., 196 A. 2d 399 (1963). 
However, Rule 35(a) does not comply with the Standard because summary 
disposition may occur without the necessity of ftny plending by the Attorney 
General. The Rule r,hould be amended to comply with the Standard. The 
Rule should also be amended to provide for suitable discovery procedures 
as contemplated hy paragraph (b) of the Standard. 

STANDARD 

4.6 Plenar\, hearing; presence of applicant; evidence and proof; findings 
of fact. 

(a) A plenary hearing to receive evidence, by testimony or otherwise, 
is required whenever there are material questions of fact which must be re­
solved in order to detennine the sufficiency of the application for relief. 

(b) The applicant and his counsel should be present at a plenary 
hearing, unless the right to be present lIas been expressly waived. The appli­
cant's presence is not required at any preliminary conference held to frame 
the issues and expedite the hearing. 

(c) Normal rules of admissibility of evidence should ber followed 
in post-conviction hearings. Evidence should be given in open court, recorded 
and preserved as part of the record. 

(i) A duly authenticated record or transcript, or portion 
therof, may be used as evidence of facts and occurences during prior pro­
ceedings. Such record or transcript should be subject to impeachment by 
either party. 

(li) Depositiolls of witnesses, unavailable' for the hearing, 
should be admissible if properly administered and taken subject to the right 
of cross-examination. 

(iii) If facts within the personal· knowledge of the judge WllO 
presided at an earHer proceeding are to be adduced by his testimony or other­
wise, he cannot properly preside at the hearing. The presiding judge at the 
hearing should not take into account facts within his personal knowledge 
unless those facts may be judically noticed. 

(d) The allocation between fue 1).pplicant and respondent of the 
burden of proof on issues of fact is primarily a corollary of the underlying 
substantive law governing the claims advanced. Ordinarily, the proponent 
of factual contentions, whether the applicant's proof of the elements of a 
prima facie case or the responde,nt's proof of affinnative defenses, should 
have the burden of establishing those facts by a preponderance of evidence. 

(e) At the conclusion of a plenary hearing, the "court should make 
explicit findthgs on material questions of fact. Effort to ket)p separate the 
recital of relevant historical events from the legal characterization of those 
eveilts is most desirable, especially on lssues that may be described as in~ 
Yolvingmixed questions of law and.fact. 
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DELAWARE LAW 

Superiot ('our[ C'rImillul Rule J5(a) provides for a hearing. upon notice 
to tho Attorney Gellernl. in any case which gets beyond the preliminary 
scr~enlllg !UO<!CS5. At this hearing. the court is to "determine the issues and 
mnko Hndlng!'l of f(lct lind conclusions oflllw with respect thereto." There are 
no other rules of procedure which by their terms apply to a Rule 35(a) 
pmccedlng. 

COMMENT 

Ru\e :1S{u) slwuld be expanded to include Ule specific procedural pro­
vi.!iintl!l ~olltemplnled by the Sl:mdard. 

STANDARD 

4.'1 DhpoJhlvo ordors; trilll court opinions. 

(II) The order or the court, at the conclusion of a post-conviction 
pfOCe\ldhlSt shOldd provide nppropriate disposition. 

(I) If the court finds ln favor of the state, it should enter nn 
order denying the IlllpliclltiOl\ for felief. 111e order should indicate whether 
the denllli il! ili'ter plcnnl)' helll'illS, on summary disposition, or on the 
pI etl d In gl{, 

(lI) If 1he court finds .in favor of the applicant, the order should 
Identify clendy tlle claim or claims fonnd meritorious. The kind of afftr­
mllUvorelei.f ordered will vary with the nllture of the meritorious contention. 
Where thl,l court finds ill fayor of the applicant for enor in the trial or pre­
trJolllwscs of tho 11fQCCSS IClldlngto conviction, relief mllY be immediate dis­
Chtlfse from custody or mil}, be l'C~ell80 lit a specified cnrly date unless, witllin 
dUH dine; the sum~ (likes the necessary steps to cOlllmit the applicant to cus­
tody ll\~ndll\g l'e-llldlctment,re-nJ'l'lliglltnent, retrial, or re-sentence. as the case 
nllly be. In Sul)le lllstnnc~s, only a declamtioll of invalidity of tIte prior COll­
,1cfhm lIillybe reqnired, Whr.ro the court finds in favor of the applicant 
fot ~rrfH' eOllccrnltlg his right to npperu from his juugment of conviction, 
tbe emnt lIl!ollld lmye authority to ftX the time within which the applicant 
mny now pll.r!illc.': such llilpeni. 

(lit) The court li]IOltld have authority in all instances, upon 
flm\!)y rtquelitt to ~tuy Us final order or to issne supplementary orders re­
snrdioa C\lStqdY1 brul,nnd the like.pelldlngroview or its detemtination. by 
All nPl)~Uil.t'" eourt. 

{b) It b d~m.mble that the court llrept\re at least a brief opinion in­
di(:fttillll thel~ltal stntluarosllppUed and, in light of the findings of fact, its 
~11tclftc: ~().nclusi(ms ofhtw. Such opinion is especlnily l1seful in the event of 
ft~IXlll ff1:llll Ule court's detemlhmtiou. . 



COMMENT 

Because of Supprior Court Criminal Rule 35(a)'s requirement that the 
court make findings of fact and conclusions of law , Delaware law is in accord 
with the Standard. It may be desirable, however, to expand the Rule to cover 
more specifically the points made by the Standard. For example, the Rule 
might state the alternate dispositions which may be made, and might require 
the filing of a memorandum opinion. The Committee believes that a written 
opinion should be mandatory in each case. 

PART V. APPELLATE REVIEW 

5.1 Appellate jurisdiction; limitation on right to appeal. 

(a) Jf post-conviction applications are considered in the first instance 
by the trial level courts (see section 1.4, supra), appellate review should be 
available through the same courts authoriz~d to hear appeals from judgments 
of conviction. The time period within which the appellate process must bel 
initiated should be the same as is normally provided for appeals from judg­
ments of conviction, unless that period is too short in light of the difficulties 
of communication between a person confined. in prison, bis counsel and the 
court. 

(b) Appellate review of final judgments should be available as of right 
at the instance of either the applicant or respondent. It is undersirable to 
impose as a condition of taking an appeal that the party seeking review ob­
tain leave to appeal from either the trial court or the appellate court. 

(c) Appellate review of an interlocutory order denying a stay of 
execution of a death sentence SllOUld be authorized when necessary to pre­
vent carrying out of the sentence before final judgment in the trial court. 
Such power of review may be assigned to a single judge or justice. 

COMMENT 

Delaware complies with the Standard. There is clearly recognized a 
right .of appeal to the supreme court fr.om a superior court ruling on a 
Superi.or Court Criminal Rule 35(a) application. Prest.on v, State, Del. Supr., 
306 A. 2d 712 (1973); Harris v. State, Del. Supr., 305 A. 2d318 (1973); 
Hamilt.on v. State, Del. Supr., 285 A. 2d 807 (1971); H.odsdon v. Superi.or 
C.ourt, Del. Supr., 239 A. 2d 222 (1968). Furtherm.ore, when the defendant 
failed t.o appeal denial .of a Rule 35(a) applicatien t.othe supreme court, 
the district court refused a petitien fer a writ .of habeas cerpus. United 
States ex reI. Samuels v. Anderson, 304 F. Supp. 545 (D. DeL 1969). Leave 
te appeal is not required. 

Supreme Court Rule 23 and 10 Del. C. !l147 specify appeal frem the 
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supedor to the fiuprcme court within 30 days after imposition of sentence; 
there js flO provision for an extension of time. 

'f11cre is no statutory provision or rule covering appellate review of 
JUl htterlocutory order dellying a st:lY of exection of a death sentence. 

STANDARD 

5,2 Appollate court process; counsel; bail. 

(n) As Is tnle wHh respect to proceedings in trial level courts, appeals 
should not be processed pro se for want of assignment of counsel to persons 
lInnble to afford adequilte representation. Where counsel has been appointed 
to represent nu IlPJ)licnnt in the court of original jurisdiction, it is delJirable 
to recognize his continuing responsibility to represent his client through any 
fll,pcllflte: proceedings. 

(b) The at)pellute court, or Ull individual judge or justice, should 
be nuthorized to release npplicants for post-conviction relief or otherwise 
to sttty exec1.ltlon of their judgments of conviction pending appellate review. 
It is "llllt'Opnate to require npplica1'lts to seek such interim relief first from the 
trial courts, and ordinlllily tile determinations of the trial courts on such 
lUllttCfB should not be modified or reversed. 

DELAWARE LAW 

Supreme Court Rule lOA provides fol' the nppoin tment of counsel 
l~)r un ilHligcnl defendant if the court determines that such appointment is 
necessary, 'nlCre is no rule 01' S~~\tute expressly governing the power of the 
supreme court or a Justice U\creo[ to release appellants or to stay execution 
of thclr sentences. Compare 11 Del. C. 9 4502 dealing with the effect of a 
writ of Certiorari. 

COMMENT 

Delnwaro Jaw complies with paragraph (n) of the Standard. Probably 
revision of 11 Del. C. IJ 4502 would be reqUired to comply with paragraph 
(h). 

STANDARD 

5.3 AppollatQ court disposition; scope of appellate roview. 

(a) Appellnte CQurts should exercise a broad scope of review on 
m~ttet'S or fact and law cOllsistent with the fundamental rights subject to 
litJgnthm in post·convictlollilrocecdlllgs. 

(b) A Iltntel1l!:l\t of tlle basis or bases for decision in a reasoned 
Ollinion ought to flCCOll\pllllY disposition of appeals. 
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DELAWARE LAW 

The Supreme Court of Delaware has held that a Superior Court Crimi· 
nal Rule 35 motion is addressed solely to the discretion of the Court. Shl. 
v. State, Del. Supr., 246 A. 2d 926 (1968), Furthennore, review is only 
available where the lower court has abused its discretion. Hamilton v. State, 
Del. Supr., 285 A. 2d 807 (1971); Hinckle v. State, Del. Supr., 189 A. 2d 
437 (1963); Jones v. Anderson, Del. Supr., 183 A. 2d 177 (1962). In Hinckle 
and Hamilton the lower court refused to consider evidence of plea bargaining 
and was held to have abused its discretion. In Cannon v. State, Del. Supr., 
196 A. 2d 399 (1963), the supreme court held the lower court abused its 
discretion by denying a hearing to a defendant who claimed a sentence in· 
cluding 20 lashes was excessive. The court held: 

We have little doubt but that a sentence excessive in the sense 
that it has an.entirely unwarranted adverse effect upon a prisoner 
may be attacked collaterally under Rule 35(a). Because the pre· 
sentence report contained sufficient evidence of the defendant's 
possible mental instability and the possible far reaching and un· 
warranted adverse effect upon him as an individual it was an 
abuse of discretion to deny a hearing under Rule 35. As stated in 
Levitt v. Bouvier, Del. Supr., 28i'A. 2d 671 (1972), the findings 
of a trial judge, supported as they are by sufficient evidence, 
will not be disturbed unless they are "clearly wrong and the doing 
of justice requires their overturn. 

The Supreme Court of De1aware issues an opinion which states the 
basis fpr its decision. 

COMMENT 

Delaware law is not in accord with paragraph (a) of the Standard 
because it places a substantial limitation on the scope of appellate review. 

PART VI. FINALITY OF JUDGMENTS 

6.1 The judgments of conviction; waiver. 

(a) Unless otherwise required in the interest of justice, any grounds 
for post'conviction relief as set forth in section 2.1 which have been fully 
and finally litigated in the proceedings leading to the judgment of conviction 
should not be re·lit~ated in post-couviction proceedings. 

(i) It is essential that accurate and complete records of pro­
ceedings leading to such judgments be compiled and retained in accessible 
fonn. 

(ii) A question has been fully and fmally litigated when the 
highest court of the state to which a defendant can appeal as of right has 
ruled on the merits of the question. 
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(111) Finality is I'ln nffinnntive defense to be pleaded and proved 
by the IJttlt~. 

(b) Claims advanced in post-conviction applications should be de­
cided Oil their merits, eVen though they might have been, but were not, 
fuJly undfinully litigated in the proceedings leading to judgments of con­
viction. 

(0) Where 1111 applicant raises in a post-conviction proceeding a 
filcttml ol'legul contcntJo.n which 11e knew of and which he deliberately and 
hlcxcunllbly 

(1) ffliled to raise in the proceeding leading to judgment of 
conviction. or 

(Ii) hnving rniscd the contention in tIre trial court, failed. to 
Iltlrsue the matter on appeal, 
1\ COllrt should deny relief (lll the ground of an abuse of process. If an applica­
tion otherwise ~ndlcuted n clnitn worthy of furtll2r consideration, the appli­
cAtion lIhoulU not be dismissed for ubuse of process unless the state has 
rniscd. tIle ISSlle in its tlnSWer and the applicant has llud an opportunity, with 
Ultl nssistm1ce of c()unsel,to reply. 

(1)) Ucclluse of the special importance of rights subject to vindica­
tion 11l1)()st'COllvicHon proceedings, CO~lrts should be reluctant to deny reHef 
(0 mcrltooous claims on procedurnl grounds. In most instances of unmeri· 
torl.ous claims, the UUglltiOI1 will be simplified and expedited jf the court 
Nllllhe~ the underlying merit'! dellpite possible procedural flaws. 

DELAWARE LAW 

Superior COllrt Crimlnnl Rule 35(a) hus been held to be a means of re­
viewing violations of cot)stilulionul guarantees and illegal sentences, but 
not !l substitute for a motion for new trial or an appeal. Priest v. State, Del. 
Sup ... , 227 A. 2d 576 (1967). It Is unclear, however. whether a defendant can 
in II Rule 3Stn) appUcation r(lise n mutter that was funy and finally litigated 
nt ldnl tlml on nppeul.~L£mQHr~ Supreme Court Rule 40 which rcquire~ an 
nllcgUtlQtl thm the point ~lr points set forth ill the motion where not raIsed 
tn the course or Its proceeding resulting in the allegedly illegal sentence and 
th(.~ f~asmlS wh~' the point 01' points were not raised. Rule 35(a) has been 

I, held to be the nppropri(lte method to raISe matters which were not raised 
III [rial, Curran v. WOQllcX. Del. Supr •• 104 A. 2d 771 (1954). No cases 
have beCI\' i:\)\tl\trIIcnH'ilit,vHh a deliberate ilnd inexcusable failUre to raise 
a mutter. 

COMMENT 

J)l::!ltwnre law rmrtinIly complies with the StandaTd. but should be 
amenu¢d (0 \.lW'(!f ,lit points made in the Standard. 



STANDARD 

6.2 Prior post-conviction proceedings; repetitive applications. 

(a) In general, the degree of finality appropriately accorded to a 
prior judgment denying relief in a post-c6nviction proceeding should be 
governed by the extent of the litigation upon the earlier application and the 
relevant factual and legal differences between the present and earHer applica­
tions. In particular, 

(i) a judgment dismissing an application, on its face, for want 
of sufficient allegations should not bar consideration of the merits of a sub­
sequent appHcation that adequately indicates a cognizable claim; and 

(ii) a judgment denying relief, after plenary evidentiary hearing, 
to an applicant represented by counsel should be binding on questions of 
fact or of law fully and finally litigated and decided, unless otherwise re­
quired in the interest of justice. A question has been fully and finally litigated 
when the highest state court to which an applicant can appeal as of right 
has ruled on the merits of the question. 
Finality is an affirmative defense to be pleaded and proved by the state. 

(b) In any case where an applicant raises in a subsequent application 
a factual or legal contention which he knew of and deliberately and inex­
cusably 

(i) failed to raise in an earlier application or, 
(ii) having raised the contention in the tria! court, failed to 

pursue the matter on appeal, .'. 
a court sh ould deny relief on the ground of an abuse of process: If an applica­
tion otherwise indicates a claim worthy of further consideration, the appli­
cation should not be dismissed for abuse of process unless die state has raised 
the issue in its answer and the 'appHcant has had an opporutnity, Witll assis- . 
tance of counsel, to reply. , 

(c) A judgment granting reHef in a post-conviction proceeding should 
not foreclose renewal of prosecution proceedings against dIe applicant so 
long as that does not conflict with the grolJnd upon which relief was granted. 
Proceedings can commence with the stage, at which ilie vitiating defect 
occurred, without necessity to repeat valid pr~cess.' 

DEL,LI.'vVARE LAW 

Superior Court Criminal Rule 35(a) provides that, "The Court need not 
entertain a second motion or successive motions for similar relief on behalf of 
the same applicant." It has been noted that this formulation does not pre­
clude repeated petitions for relief, but does give the court discretion to deny 
a second petHi011 for similar relief. United States ex reI. Winsett v. Anderson, 
320 F. Supp. 784 (D. Del. 1970). 
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COMMENT 

Rule 35(a) should be amended to confonn to the Standard so that 
specific principles will govern availability of a second application under the 
Rille. The Committee recognizes, however, that repetitive applications should 
he discouraged by proper application of judicial discretion. 

STANDARD 

a.3 Sllntonco on ro-prosecution of successful applicants; credit for time 
sorved. 

(a) Where prosecution is initiated or resumed against an applicant 
WIIO hns successful sought post-conviction relief and a conviction!s obtained, 
Or w]Iere a sentence lUIs been set aside as the result of a successful application 
forpost·convictioll relief and the defendant is to be re-sentenced, the sen­
tencing court should not be empowered to inlPOse a more severe penalty 
than that originaUy imposed. 

(b) Credit should be given towards service of the mininmm and maxi­
mum term Qf Ilny new prison sentence for time served under a sentence which 
hus b{;cn successfully chnllenged in a post-conviction proceeding. 

COMMENT 

No compurable rule or statute has been found. Superior Court Criminal 
Rule 3S(a) should be amended to conform to the Standard. 
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PART V - THE PERSONNEL OF THE CRIMINAL JUSTICE SYSTEM 
CHAPTER 15 

THE URBAN POLICE FUNCTION 

INTRODUCTORY NOTE 

In accordance with recommendations prepared by the Joint American 
Bar Association - International Association of Chiefs of Police Advisory 
Committee on Implementation of the ABA Standards relating to the Urban 
Police Function, the Committee has prepared a Comparative Study of only 
some of the Standards in this area. In limiting its work in this way, the Com­
mittee does not mean to take a negative position on the Standards not re­
viewed. Rather, it is the Committee's view that the matters not covered here 
are not appropriate for review by a Committee composed of judges and prac­
ticing lawyers. Rather, to the extent such matters are commented on, such 
comment should be by persons more directly involved in police work. 

The Standards selected for review deal mainly with rules governing 
police conduct, sanctions for police misconduct, and alternatives to the 
criminal justice system for dealing with certain types of antisocial behavior. 

TIle emphasis in the Comments is on Wilmington, but police fOl'ces in 
Dover and Newark were also contacted. 

All of the Standards adopted by the ABA are printed below for ref­
erence. 

PART l. GENERAL PRINCIPLES 

1.1 Complexity of police task. 

(a) Since police, as an agency of the criminal justice system, have 
a major responsibiiUty for dealing with serious crime, efforts should con­
tinually be made to improve the capacity of police to discharge tillS re­
sponsibility effectively, It should also be recognized, however, that police 
effectiveness in dealing with crime is often largely dependent upon the effec­
tiveness of other agencies both.witllin and outside ilie criminal justice system. 
Those in the system must work together through liaison, cooperatioIl, and 
constructive joint effort. This effort is vital to the effective operation of the 
police and tlle entire criminal justice system. 

(b) To achieve optiml.lm police effectiveness, the police should be 
recognized as having complex and multiple tasks to perform in addition 
to identifying and apprehending persons committing serious criminal 
offenses. Such' oilier police tasks include protection of certain rights such :::, 
as to speak and to assemble, participation either wrectIy Or in conjunction 
with other public and social agencies in the prevention 'of criminal and 
delinquent behavior, maintenanc~.uf~)fder and control of pedestrilll) and 
vehlcular traffic, resolution of contlict, ·and assistance to citizens in need of 
help such as tlle person who is mentally ill, ilie chroni!! alcoholic, or the 
drug addict. 
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(c) Recommendations made in these standards are based. on the view 
that this diversity of responsibilities is likely to continue and, more impor­
tantly, that police autilOrity and skills are needed to handle appropriately 
a wide variety of I~ommunity problems. 

STANDARD 

1.2 Scope of standards. 

To ensure that the police are responsive to all the special needs for 
police services in 11 democratic society, it is necessary to! 

(i) identify clearly the principal objectives and responsibilities 
of police aud estl~blish priorities between tile several and sometimes con­
flicting objectives; 

(ii) I~rovide for adequate methods and confer sufficient au­
thority to discharge the responsibility given them; 

(iii) provide adequate mechanisms and incentives to ensure that 
attention is given to the development of law enforcement policies to guide 
the exercise of administrative discretion by police; 

(iv) ensu~ proper use of police authority; 
(v) develoI) an appropriate professional role for and con­

straints upon individual police officers in policy-making and political activity; 
(vi) provide police department.s with human and other resources 

nece~".lry for effective performance; 
(vii) improve the criminal justice, juvenile justice, mental health, 

lind public health systems of which the police are an important part; 
(viii) gain the understanding and support of the community; and 
(ix) I)rovide adequate means for continually evaluating the 

effectiveness of police services. 

STANDARD 

1,3 Need for experimentation. 

There is need for financial assistance from the federal government and 
from other sources to support experimental and evaluative programs designed 
to achieve the objectives set fol'th in these standards. 

PART II. POLICE OBJECTIVES AND PRIORITIES 

2.1 Factors accounting for responsibilities given police. 

The wide range of government tasks currently assigned to police has 
been given, to a g~ent degree, without any coherent planning by state 01' local 
gOVenullCnts of what the overriding objectives or priorities of tile police 
should be. Instead, what police do is deternlilled largely on an ad hoc basis 
by u number of fuetors which influence tlleir involvement in responding 
to vari(lus government or community needs. These factors .include: 
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(i) broad legislative mandates to the police; 
(il) the authority of the police to use force lawfully; 
(iii) the investigative ability of the police; 
(iv) the twenty·four·hour availability of the police; and 
(v) community pressures on the police. 

STANDARD 

2.2 Major current responsibilities of police. 

In assessing appropriate objectives and priorities for police service, 
local communities should initially recognize that most police agencies are 
currently given responsibility, by design or default: 

(i) to identify crimin3I offenders and criminal activity and, 
where appropriate, to apprehend offenders and participate in subsequent 
court proceedings; 

(il) to reduce the opportunities for the commission of some 
crimes through preventive patrol and other measures; 

(iii) to aid individuals who are in danger of physical harm; 
(iv) to protect constitutional guaral1tees; 
(v) to facilitate the movement of people and vehicles; 
(vi) to assist those who cannot care for themselves; 
(vil) to resolve conflict; 
(viii) to identify problems that are potentially serious lawen. 

forcement or governmental problems; 
(ix) to create and maintain a feeling of security in the com· 

munity; 
(x) to promote and preserve civil order; and 
(xi) to provide other services on an emergency basis. 

STANDARD 

2.3 Need for local objectives and priorities. 

While the scope and objectives of the exercise of the goverrunent's 
police power are properly determined in the fxrst instance by state and local 
legislative bodies within the limits fIXed by the Constitution and by court 
decisions, it should be recognized there is considerable latitude remaining 
with local government to develop an overall direction for police services. 
Within these limits, each local jurisdiction should decide upon objectives and 
priorities. Decisions reg\ll'ding police resources, police personnel needs, police 
organization, and relations with other government agencies should then 
be made in a way which will best achieve the objectives and priorities of the 
particular locality. I) 
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STANDARD 

2.4 GMoral critioria for objectIves and priorities, 

In formulatIng un overall direction for palice services and in selecting 
IIl>proprinte objectives and priorities for the police, communities should be 
guided by certain principles that should be inherent in a democratic society: 

0) 111e highest duties of government, and therefore the police, 
flrc to safeguard freedom, to preserve life and property, to protect the con­
stitutional rights of citizens and maintain respect for the rule of law by 
proper cnforccmcm t thereof, and thereby, to pl'eserve democratic processes; 

(il) Implicit within this duty, the police have the responsibility 
for mlliutnlning that degree of public order which is consistent with freedom 
II.!1d which is essential if our urban and diverse society is to be maintained; 

(iii) In implementing t11~!r varied responsibilities, police must 
llfovide mmdmum opportunity for achieving desired social change by freely­
IIvnllnt>le, lawful, orderly means; and 

(Iv) In order to mllximize the use of the special authority and 
ability of the police, it is appropriate for government, in developing ob­
jectives and priorities for police services, to give emphasis to those social and 
b¢luwiortll problems which lllay reqUire the use of force or the use of special 
investigative abilities which the police possess. Given the awesome authority 
of the police to use force and the priority that must be giyen to preserving 
life, however, govenlOlent should firmly establish the principle that the police 
should h~ !'estlcted to using the amount of force reasonably necessary in res­
ponding to any situation. 

STANDARD 

2.5 Rolo of locnl ehiof oxecutivo. 
III ,generai terms, the chief executive of a governmental subdivision 

sh()\ll<l be recogniZed liS baving the llltinlate res~i.:;ibility for his police 
d~parllllellt and. it) conjuction with his police administrator and the mu­
nicipnllcgtslntlve body, should fonnulate lawful policy relating to the nature 
of UII.1 police function, the objectives and priorities of t1!e police in carrying 
out this r\ll\ction~ and Ulerelatiollship of these objectives and prilDfities to 
general 1l)unlcli,nt strategies. This will require that n chief executive, along 
with nssuming new responSibilities for formulatin.g overali directions for 
l)()llce services, nmst nlso: 

(I) insulate the {lolice department from inappropriate pressures 
including sllch IH'Cs~\1tes from ht'l OWll office; 

(Ii) insulate the police department from pressures to deal witll 
mntten; in all unlawful or UllCO)lstitUtiolllll manner; and 

(iil) institute the polite ndtllillistrntor from kiappropriate inter­
re~nee with the intemnlndlllillistrntioll of his del)artment. 
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DELAWARE LAW 

The Wilmington City Code places the responsibility of administrative 
supervision over the Department of Public Safety with the Administrative 
Assistant to the Mayor. (See Wilmington City Code 5-100.) 

COMMENT 

The present statutory provisions can be interpreted to give full force 
and effect to the Standard. The Committee does not believe more spociti>.: 
language is necessary. 

PART III. METHODS AND AUTHORITY AVAILABLE TOTHE POLICE 
FOR FULFILLING THE TASKS GIVEN THEM 

3.1 Alternative methods used by police. 

The process of investigation, arrest, and prosecution, commonly viewed 
as an end in itself, should be recognized as but one of the methods used 
by police in performing thei!: overllJI function, even though it is the most 
important method of dealing with serious criminal activity. Among other 
methods poHce use are, for example, the process of hlt'onnal resolution of 
conflict, referral, and warning. The alternative methods used by police should 
be recognized as important and warranting improvement in number and 
effectiveness; and the police should be given the necessary authority to use 
them under circumstances in which it is desirable to do so. 

STANDARD 

3.2 Avoiding overreliance upon the criminal law. 

The assumption that the use of an arrest and the criminal process is 
the primary or even the exclusive method available to police should be 
recognized as causing UllneCeSS8rj distortion of both the criminal law and the 
system of criminal justice. 

STANDARD 

3.3 Need for clarified, properly limited authority to use me'thods other 
than the criminal justice system. 

There should be clarification of the authority of police to use methods 
other than arrest and prosecution to d~l!l with the variety of be118vioral and 
social problems which they confront. Ulls shOUld include careful considera­
tion of the need for and problems created by providing police with .recognized 
and properly-limited authority and protection while operating thereunder: 
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(0 to deal with .interferences with the democratic process. 
Although .it 1s llssufiled that police have a duty to pfotect free speech and the 
right of dissent, their authority to do so is unclear, particularly because of 
the <lUe4lth,)l1able cortstitutionality of many statutes, such as the disorderly 
conduct sttli\ues, upon which police have relied in the past; 

DELAWARE LAW 

1.110 lnws of the State of Delaware and City of Wilmington do not 
offer npproprlll,te guidelines for altemativC's to arrest and detention as a means 
of pro(octing constitutionally guaranteed rights. It would appear, however, 
thnt 11 Del. C. !J 1301, dealing with disorderly conduct intentially causing 
"I)l~bll(l inconvenience, annoyance or alarm to any other person" and making 
!it!ch offel1So a class J3 misdemeanor, would be sufficientin most cases to deal 
witll ser10us disorders which affect the rights of others. 

COMMENT 

'1110 Committee recommends ad~ption of the Standard by means of 
police department guidelines w11I.,;11 WQuid provide police with appropliate 
l1on·criminal nuthority in this area. 

STANDARD 

3.3(11) to deal with sclf·dcstnlctive conduct sllch as that engaged in by 
l'CiI'llOOS who nrc helpless by reMon of mental illness or persons who are in­
Olll)ncltfiicd by alcohol or dnlgs. Sucb autilOrity as exists it too often depen­
dent \l110tl crlminlll !tIWS wMch commonly afford an inadequate basis to deal 
effectively and hUlllnnely wHit self-destructive behavior; 

DELAWARE LAW 

11 Del. C, Ii 4210 provides nOIHjriminal treatment for persons arrested 
for public Intoxication who nre c11r011.\O nlcoholics and who submit to treat­
Jl}!}nt in dcloxlfication c()n l.erS. 1 JOel. C. 114213 deals with admission to 
tl, doto:dlh:ntlon center after arrest of persons lInder the influence of drugs, 
cnnbHng s~ll:h persons to receIve propel' medical treatment, 

COMMENT 

l)elnwnte is in .ttcCOl'd with the Standard. Adequate provision exists 
for Nferrul for nppropr!:lte trCntmcnt of the mentally ill, the p\lblicly intoxi­
cated .q.mt those tmdllr lhclnOuence of drugs. 

~266· 

'.~ 



STANDARD 

3.3(ili) to engage ill the resolution of conflict such as that which occurs so 
frequently between husband and wife or neighbor and neighbor in the highly­
populated sections of the large city, without reliance upon criminal assault 
or disorderly conduct statutes; 

CIJr./lMENT 

Delaware law is silent in tIlis area. This is an area that can best be 
covered by intensive police training to prepare the officer to react properly 
when faced with domestic situations and by acquainting the police generally 
WitIl family and neighbo~hood counseling services. The Committee notes, 
however, that resolution of such conflicts is dangerous to police officers and 
requires considerable police time. 

STANDARD 

3.3(iv) to take appropriate actioli to prevent disorder such as by ordering 
crowds to disperse where there is adequate reason to believe that such action 
is required to prevent disorder and to deal properly and effectively with 
disorder with it occurs; and 

DELAWARE LAW 

Present Delaware law provides authority for the police to disperse 
crowds where there .. is adequate reason to believe that such action is re­
quired to prevent disorder. See 11 Del. C. § § 1301-02 and Wilmington 
City Code § 39-71. However, these proVisions are criminal statures and au­
thority to disperse crowds would be limited to a situation in which arrest 
and prosecution for disorderly conduct would not be appropriate. 

COMMENT 

Delaware is not in accord with the Standard to the extent that the 
Standard snggests other than a criminal penalty. The Committee favors non­
criminal procedures in these cases. Executive powers may also provide rem­
edies in certain circumstances. Ii 

STANDA.RD 

3.3(v) to requite potential victims of c:ruhe to take preventive action such as 
be a legal requirement that building owners follow a burglary prevention 
program similar to common fire pl~vention programs. 
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DELAWARE LAW 

Delaware law is silent in this arc.<l, 

COMMENT 

TIle Committee recommends that there be a continuation and expan­
sion of the existing program of educating the public concerning home se­
curHy devices, electrical engraving devices for property identification and 
self-defense. There is presen Uy no law requiring such action and the Com­
mittee docs not recommend that such program be mandatory. 

STANDARD 

3.4 Legislativll concern for feasibility of criminal sanction. 

Within tie neM of criminal justice administration, legislatures should, 
11tior to defining conduct as criminal, carefully consider whether adequate 
IHlthority and resources exist for police to enforce the )whibition by 
mC!thods which the community is willing to tolerate and support. Criminal 
codes should be reevaluated to detemline whether there are adequate ways 
of enforcing the prohibition. If not, noncriminal solutions to all or a portion 
of the pro~)lem should be considered, 

COMMENT 

The Delaware Criminal Code became effective in 1973, following many 
years llf sMly by the legal profession and the legislature. In the course of 
codifying the criminal Jaw. decisions were maue to eliminate certain con-
duct from the area of criminal sanctions. For example, statutes malbng . I 

ntlultery,fornication and consensual homosexual intercourse criminal were 
not reenacted and prOvision was made for treatment in detoxification centers 
of perscl11s chllrged with public intoxication and certain. drug offenses. The 
npprollCh taken in codifying the Delaware law is thus in accord with the 
Standard. 

PART IV. LAW ENFORCEMENT POLlCY-MAKING 

4.1 EXerciSt} of discrotion by police. 

'l1lC nature of the responSibilities currently placed upon the police 
requires that Ule pollee excl'Cise n great deal of discretion - a situation that 
11lls long ;;xistcd, bu t is not always recognized. 

COMMENT 

Delawure practice is in accQrd with the Standard, which relates 
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primarily to police contact with the public in the street. 

STANDARD 

4.2 Need for sturctu·.''i) and control. 

Since individual police officers may make important decisions affecting 
police operations without ditection, with limited accountability, and without 
any uniformity within a department, police discretion should be stmctured 
and controlled. 

COMMENT 

The Committee, while bulieving that in Wilmington a departmental 
effort is made to structure and control police discretion, favors the adoption 
of uniform guidelines in critical areas. See Comment to Standard 4.3. 

STANDARD 

4.3 Administrative rule-making. 

Police discretion can best be stmctured and controlled through the 
process of administrative mle-making by police agendes. Police adminis­
trators should, therefore, give the highest priority to t..i.e formulation of ad­
ministrative mles governing the exercise of discretion, particularly in the areas 
of selective enforcement, investigative techniques, and enforcement methods. 

DELAWARE LAW 

The Wilmington City Charter, 93-103 provides, "The administrative 
board shall consist of the mayor, who shall be the chairman thereof, the 
administrative assistant to the mayor, the director of finance, the city 
solicitor, the president of the council and the chaimlan of the finance com· 
mittee of the council." 

The Wilmington City Charter, 94-200 provides, "(1) Appraisals. The 
administrative board shall approve or disapprove: (a) All rules prescribed 
by departments, boards and commissions for their internal government; ... " 

COMMENT 

Delaware is in accord with the Standard. The Wilmington Bureau of 
Police has rules anctreglliations which serve as admin\~trl\tive l'Ules for the 
conduct of a police \)fficer. The Bureau also has Generar Orders which reflect 
permanent policy decisiom, Special Orders which reflect temporary policy 
decisions, and Memoranda which reflect permanent procedures. These are 
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being comblned into a Procedural Manual of which the first draft has been 
completed and is currently being revised into final form. 

STANDARD 

4.4 Contribution by legislatures and coutts. 

To stimulate the development of appropriate administrative guid­
IIllce lind control OVer police discretion, legislatures and courts should actively 
encourage police administrative rule-making. 

(0) Legislatures can meet this need by delegating administrative 
rule-Illaking rest>oo~iblilty to the police by statute. 

(b) Courts call stimulate administrative development in st'Veral ways 
lnchldhtg the fpllowing: 

(I) PrOl)erly-developed and published police administrative 
policies should be sustahled unless demonstrated to be unconstitutional, 
urbHrnry. or otherwise out'lide the autllOrity of the police; 

(ii) To stimulate timely and adequate administrative policy· 
n\nking, Ii determination by a court of a violation of an administrative policy 
should not be a basis for excluding evidence in a criminal case unless the 
vlolntlOll of ndnlinistrntive policy is of constitutional dimensions or is other­
wIse so serious as to call for the exercise of the superintending authority of 
the court. A Vi()ltltiollper se should not result in civilliabi\ity; and 

(iii) Where it appears to the court that an individual officer 
hilS acted in viQlllti()n of administrative policy or that an administrative policy 
Is unconstlfo donnl, nrbit.rnry, or otherwise outside the authority of the 
1>olico, the court shoUld nrrnnge fUr the police administrator to be informed 
of thiii fl'lct, In order to facilitate fulfmment by the police administrator of his 
respousibility in such circumstances to reexamine the relevant policy or 
poUcles lIud to review methods of training, communication of policy, and 
supervision (\lid control. 

DELAWARE LAW 

The Wilmington Cily Charter, !l3-103 provides, "The administrative 
board shall consist of the mayor, who shall be the chaiW1an thereof, the 
ndministrntivc assistant to the mayor, tile director of finance, tlle city solici­
tOl', the preslden t of the cO\lncil and the chairman of the finance committee " 
or the council." 

~rhe Wilmington City Charter, l~ 4-200 provides, "(1) Appraisals. 
':' The ndminlstrntive board shull approve/Jr disapprove: (a) All rules prescribed 

by departments. boards and commissions for their internal government, .•. " 

COMMENT 

l)Cluw(tre is ill accord with the Standard, except that the Committee 
\}cU(l"r'(lS that the fUnction described in subparagraph (b) (iii) should be 
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performed by the Attorney General rather than the court. 

STANDARD 

4.5 Method of policy-making. 

In its development of procedures to openly fonnulate, implement, 
and reevaluate police policy as necessary, each jurisdiction should be con­
scious of the need to effectively consult a representative cross-section of 
citizens in this process. 

PART V. CONTROL OVER POLICE AUTHORITY 

5.1 Need for accountability. 

Since a principal function of police is the safeguarding of democratic 
processes, if police fail to conform their conduct to the requirements of law, 
they subvert the democratic process and frustrate the achievement of a prin­
cipal police function. It is for this reason that high priority mtlst be given for 
ensuring that the police are made fully accountable to their police adminis­
trator and to the public for their actions. 

STANDARD 

5.2 Need for positive approaches. 

Control over police practice sho"ld, insofar as possible, be pOSitive, 
creating inducements to perfonn properly rather than concentrating solely 
upon penalizing improper police conduct. Among the ways this can be 
accomplished are: 

(i) Education and training oriented to the development of 
professional pride in confonning to the requirements of law and maximizing 
the values of a democratic society; 

(ii) Inducements to police officers in tenns of status, compen­
sation, and promotion, OD the basis of creteria that are related as directly 
as possible to the police function and police goals; 

(iii) Elimination of responsibilities where there is a community 
expectation that police will "do something," but adequate lawful authority 
is not provided. Either the need authority should be given or the police· 
should be relieved of the responsibility; 

(iv). Systematic efforts by prosecutors and jUdges to encourage 
conforming police behavior through; (a) a more careful review of applications 
for warrants and (b) fonnulation of new procedures to simplify and otherwise 
provide easy access for judical review of applications for warrants, tllereby 
encouraging maximum:!Use of the fonnal warrant process; . 

(v) Requirements that police develop administrative policies 
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controlling poJlc~ actions which, if reasonable, would be sustained and 
utilized l>y the COlI1:tsj lind 

(vi) Effective involvement of the community in the develop­
ment oCpoUce programs. 

COMMENT 

The Committee favors adoption of the Standard. 

STANDARD 

5,3 '$lInctionll, 

i;unent methods of review and control of Pfllice activities include the 
r()l!~wiJJg sunctions: . • 

(i) the exclusion of evidence obinined by unconstitutional 

COMMENT 

Delaware Is in accord with this Standard. 

STANOARD 

5 •. 3 01} crlmilllll and tort liabUity for knowingly engaging in un .. 
lawful couduct; 

(iii) injuI\ctive notions to tenninate a pattern of unlawful con-
duct; nud 

(Iv) local procedures for handling complaints against police 
officers, procedures which urunlly operate administratively within police 
dei'l'lttmcllfs, 

Ench of these should be continually reevaluated and changed when 
Ilec\!ssnry to Ilchleve both effective control over the exercise of police au­
tJlOrlty Imd Ule effective Ilclministrlltion of criminal justice. 

DELAWAIiE LAW 

The CMli:m Itwcstiglllor is u branch of the Ci ty Solicitor'S Office which 
hnndles CitilCtl complaints ngall1st pottce officers in conjunction with the 
InteUllll Affairs Unit of the Wilmington Bureau of Police. 

Although neither nn ordlnnce nor a resolution set up the Civilian In­
vestigator's Ornce. it has been continued as a fUnction of the City Solicitor's 
Office. It has been inlcrprClod tiS coming within the City Solicitor's authority 
to tnv(:stig.no and enforce viohttions of City and State laws. TIle Criminal 
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Division of the Attorney Gen~ral's Office handles citizen complaints against 
State and local police officers, other than officers of the City of Wilmington .. 

COMMENT 

Delaware is in accord with the Standard. 

STANDARD 

5.4 Need for administrative sanctions and procedures. 

In order to strengthen administrative review and control"responsibiIity 
should formally be delegated to the police for developing comprehensive 
administrative policies and rules governing the duties and responsibilities of 
police officers together with procedures and sanctions for ensuring that these 
duties and responsibjlities are met. Police administrative rules and procedures 
should establish effective investigative, hearing, and internal review pro­
cedures for alleged violations. Such procedures should include prOVisions 
for handling, monitoring, and reviewing citizen complaints in SUell a way as 
to ensure diligence, fairness, and public confidence. In deveJoping such rules 
and procedures, recognition must be given to the need to conform procedures 
to administrative due process requirements, to rlevelop means for enl'n.ring 
impartial investigations, and to keep the publi~ informed of all admini.~l1J.f.",·e 
actions as they are taken. 

DELAWARE LAW 

The Wilmington Bureau of Police Rules and Regulations adopted by 
the Department of Public Safety and accepted by the Administrative Board 
of the City establishes a Complaint Hearing Board. 

Section II, Chapter II of the Rules and Regulations establishes the pro­
cedure through which complaints are handled. After determining that the 
complaint is valid, the Department may sanction the officer either by (1) 
summary punishment or (2) punishment determined by a Complaint Hearing 
Board. 

The Wilmington Bureau. of Police has adopted a procedure which 
affords the police officer rights beyond the minimum required in adminis­
trative disciplinary proceeding$. The Complaint Hearing Board procedure 
has been specifically upheld in Boulware v. Battaglia, 344 F. Supp. 899. 
905 (D. Del. 19:72), affd., 478 F. 2d 1398 (3rd Cit. 1973). 

The Complaint Hearing Board recommenall punishment to the Chief 
of Police who determines the adequacy ofth~ sanction. 

i .. 
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COMMENT 

The Committec rccommends adoption of the Standard. The require­
ments of (ile Standard are alreadY in force in Wilmington. 

STANDARD 

5.5 Tort liability. 
lit order to stfengtllen the effectiveness of the tort remedy for improper 

police nctivitiest governmental immunity, where it still exits, should be 
cUmlnnted, and leglslntion should be enacted providing thnt governmental 
$ubdivlslons shllli be fully liable for the actions of police officers who &re 
acting within the scope of Oleir employment. Neither tort liability nor costs 
nttclldllllt to the defem;:e of a tort action should be imposed upon a police 
of.flccr for wr'l)l1gful conduct that has been ordered by a superior or is af­
flrmntlvcly authorized by police rules or regulations unless the conduct is 
a viO\lItioh of the criminal law. Instead, liability and incidental costs and 
eXpenscs. ill stloh CIISCS slt(mld be borne by the governmental subdivision. 

COMMENT 

Delaware law is not .In accord with Standard. Where a municipality is 
uninsured, municipal tort immunity stm persists with respect to actions of 
police llfl1ccrs.&l.&t!fl!-Y~~.Jllil1Q!l.J1.lliottl Inc., Del. Super., 229 A. 2d 
488 (1 (7): fuil v. MUlQr and Council of Wilmington, Del. Supr., 97 A. 2d 
545 (1953). 

PART VI. POLICE UNIONS AND POLITICAL ACTiVITY 

6.1 Collective Interest of policemen and limi~atlons thereon. 

(II) Policemen have n propel' collecti.ve interest in many aspects of 
thelr job such us wllgcs\ length of work week, and pension and other fringe 
benefits. To imphlillent this interest, the l"lght of collective bargaining should 
be recognized. However, due to the critical nature of the police function 
wUhtn government, \egiilation should provide that there shall be no right to 
strike. Effective alternatives to the right to strike should be made available 
Il,il methods by which policemen can pursue flleir collectiveinterest~ and 
tMdelprOccdllreS governing mis import.ant matter should be developed. 

(b) The right of police to engage in collective action, however, 
sh<ndd be subject to the following limitations! 

0) The preservation of gOYenunellttll control over lawen· 
fotecment poUcy·makh~g requires that law enforcement policy not be the 
subjee( of collective bnrgninlng. 
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(ii) The need to preserve local control over law enforcement 
and over the resolution of law enforcement policy issues requires tbat law 
enforcement policy not be determined by a police union or other police 
employee organization. 

(iii) The maintenance of police in a position of objectivity 
in engaging in conflict resolution requires that police not belong to a union 
which also has non police members who may become party to a labor dis­
pute. 

(iv) The maintenance of proper control by the police admin­
istrator over his department requires that collective action not interfere with 
the administrator's ability effectively to implement the policies and objectives 
of the agency. 

DELAWARE LAW 

19 Del. C. § 1302 grants to public employees the right to organize and 
select representatives for collective bargaining. 19 Del. C. § 1301. (2) defines 
public employee as any empl oyee of a public employer except elected officials 
qr those appointed by the Governor. 

19 Del. C. § 1304 provides a number of s~ndards for the determination 
of a bargaining unit. The Standard that is mOist commonly used is, "the 
desire of the public employees." This standard permits all policemen regard­
less of rank to be in the same bargaining unit with no exclusion of super­
visors. 

19 Del. C. § 1312 prohibits public employees from striking. This 
section was interpreted very broadly in City of Wilmington v. General 
Teamsters Local Union 326, Del. Supr., 321 A. 2d 123 (1974), wherein the 
prohibition against "strikes" was interpreted to include a wide range of con­
certed employee action. In addition the court followed the federal private 
sector law holding a union liable for the actions of its members. 

19 Del. C. § 1310 provides for the resolution of collective bargaining 
disputes, except matters of wages or salaries, by submission of tIie dispute 
to the Delaware Department of Labor. The statute does not specify what 
action is to be taken by the Department. 

COMMENT 

The Committee recommends adoption of'the Standard, with some re­
servations about its scope. It does not deal with the question of unit defini­
tion which can have a significant impact on negotiations. The language leaving 
open what specific alternatives there might be to the right to strike is viewed 
very favorably as there are a number of possible methods being eXperimented 
with, such as conventional arbitration, last offer :!rbitration, mediation, fact 

!: 
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finding, ew. Unfilll body of experience is deyeJdped no one method should 
btl established. In fact. more prvoably ench jurisdiction may be most com· 
fnrlllble with II dispute resolu (ion procedure of its own design to meet its 
iipecific situations. 

STANDARD 

G,2 Pollco officor contribution to police policy. 

rlol/cemcnt as indMdurus and 1.\5 a group, have a proper professional 
flltefcst In tmd cun mnl{c significant contdbutiOils to the formulation and 
c()lttllluing review of local law enforcement policies within individual com­
munities. Methods should be developed by police administrators, therefore, 
to emmro effective plirticipntion in the policy-making process by all ranks 
Indmlillg the pntrohnan who, because of his daily contact Witll operational 
problems nnd needs, has unique expertise to provide on law enforcement 
PQlicy issues. 

COMMENT 

l>clnware is in nccord with the Standard. The Wilmington Bureau 
t)f Police in conjunction with the National Training Labs for Applied Be­
IHlviornl Science hag conducted a traIning course for all the members of the 
BUfNIU In the anm of the collllt~rni ,Ipproach 10 problem solving. The collater­
al apprt)::!ch offers police officers In task force groups, which cut across 
dIVisionll Itnd HUlks, the oppot'tunity to particiapte in policy making and 
operational decisions. The approach has been found to be most rewarding 
llnu has conttlbutou greatly to the WilmingtQn Bureau of Police. 

STANDARD 

0.3 Polttictl!llctlvlty by policemen. 
PoUi:cmell shure: the indivlclu!ll right to engage in political and other 

protected first amendment activity. However, police should not use their 
muhudty or till~ in<licia of office, such as the unifoml, for this pUl'}lose be­
ca,J.'\e or (.helr llossible ~ooJ'Cive effect nor should tiley engage ill collective 
lH>UUcfil nctivity which cOlllpromis(!s their ability to view objectively con­
fliClS with which tlley 1\11'1)1 be c4dledupoll to deal. 

DELAWARE LAW 

'nlen~ is no spceitl\: prohibition In the State of Delaware I},gninst police 
ufllcer llartidplHl\lll ill p~)litt\)al activity. nl though l>lher public employees 
,nt:' l'<,'il!e~'t hHUdl f(;'iWdhllL ~e 3 I Del (\ & to:;. 



COMMENT 

The Committee believes that 31 Del. C. !I 105 should be amended to 
include police, but that an officer should be able to participate ill activities 
which although elective are essentially non-political in nature, such as being a 
school board member. More direct participation in overt political activity 
which is now prohibited by department regulations should be prohibited by 
the full force of law, providing the distincition discussed herein Can be 
properly drawn. 

PART V!t. ADEQUATE POLICE RESOURCES 

7.1 Variety of police methods. 

Police should be provided with effective methods for carrying out the 
full range of governmental responsibilities delegated to them. Adequate 
development of such methods requires: 

(1) a variety of skills in individual police officers; 
(ii) arrangements for police officers to make referrals to the 

various private and public services and resources available in the community, 
and the existence of sufficient resources to meet community needs; and 

(iii) broad use of infonnal means of resolving conflict. 

STANDARD 

7.2 I mportant function of patrolmen. 

The nature of police operations makes the patrolman a more important 
figure than is implied by his rank jn the organization. He exercises broad 
discretion in a wide array of situations, each of which is potentially of great 
importance, under conditions that allow fot: little supervision and review. 
Even with the controls recommended in these standards, in the interest of 
developing a police profession as well as in tile interest of improving the 
quality of police operations generally, the patrohnan himself should under­
stand tlle important and cOllll?lex needs of policing ~n a f(ee so¢iety andJlave 
a commitment to meeting those needs. 

STANDARD 

7 +3 Rscn.iitment. 

In view of tne broad diversity of the police role, experiments should 
be conducted which make Use of different levels of entry for personnel and 
standards particularly relevant for the various levels. Such recruitment stall­
dards Sllould hI'! related directly to thetequirements of v!lfio\ls poli<;e tasks 
lll1d should reflect II gr-eat degt:ce of concern for such factors as judglnenta! 
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ability, emotional stability, and sensitivity to the delicate and complicated 
nature of the pollce role in a democratic society. 

COMMENT 

Delaware is ilJ. accord with the Standard. The Wilmington Bureau 
of Police uses a psychologist to interview and evaluate all applicants for the 

'" vositions of police officer and cadet. All police officers by tradition enter 
at the rank of patrolman, although there is no legal prohibition against the 
Wilmington Bureau of Police hiring someone to begin at a different rank. 

STANDARD 

7 .4 Trainh)~. 

Training programs should be designed., both in their content and in 
their format, so that the knowledge that is conveyed and the skills that are 
developed relate directly to the knowledge and skills that are required of a 
police officer on the job. 

DELAWARE LAW 

J 1 Del. C. § 8405 deals with mandatory trair.ing and education for 
police officers. A Delaware Police Training Commission has been established 
pursuant to that law, and as part of its duties has set a minimum mandatory 
training requirement of 400 hours. 

COMMENT 

Delaware is in accord with the Standard. The Committee believes that 
there is a need for .actual in-court training in procedure and testimony and 
actual exposure to the grand jury and court. 

STANDARD 

7.5 Recruitment of college graduates. 

College graduates should be encouraged to apply for employment with 
police agencies. Individuals aspriring to careers in police agencies and those 
currenlty employed as police officers should be encouraged to advance their 
education at the coUege level. Communities should support further edu­
cational acheivement on the part of, police personnel by adopting such 
devices as educational incentive pay plans and by gradually instituting re­
quirements for completion of specified periods of college wO!:k\as a pre, 
requisite for initial appointment and for promotion. To increase the number 
of qualified personnel,poHce departments should initiate or expand police 
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cadet or student intern programs which subsidize the education and training 
of potential police candidates. 

COMMENT 

The Committee recommends adoption of the Standard except for that 
clause which would gradually institute a requirement that a specific amount 
of college work be a prerequisite for initial appointment. It is felt that this 
requirement is inappropriate until such time as such a standard caube 
directly related to the requirements of police work (See Standard 7.3). The 
Wilmington Bureau of Police does encourage its officers to advance their 
college education by an incentive pay plan. The Wilmington Breau of Police 
has expanded its police cadet program for the purpose of providing an ex­
panded group of individuals with subsidized education and training. 

The following statistics as to educational levels of the Wilmington 
police are based on the calendar year of 1974: 

Masters Dogree -
Bachelor of A"t Degree -
Bachelor of Sdence Degree -
Associate Degree -

Officers with 90 credits or more who have not yet attained a 

1 officer 
3 officers 

21 officers 
31 officers 

Bachelor's Degree - 2 officers 

Officers with 30 credits or more who have not yet attained an 
Associate Degree - 87 officers 

Officers with less than 30 
credits -

Officers with no college 
credits -

7.6 Police education. 

72 officers 

37 officers 

STANDARD 

Educational programs that are developed primarily for police officers 
should be designed to provide an officer with a broad knowledge of human 
behavior, social problems, and the democratic process. . 

COMMENT 

Delaware is in accord with the Standard. Currently the Wilmington 

I 
~I 

Bureau. of Eolice works .. c1oselv~wJthJ3Iand"wine_.College.J)elaware_Technic.'t'a1'======1 
a~d C~mmunity . College, and··Wil~i~gton· Colkgei;de~elopi~i- c~;ricula 
for police officers. ,,' 
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STANDARD 

7.7 Importance of police adminhifrator. 

In addition to directing the day-to-day operations of his agency, the 
police administrator lias the responsibility to exert leadership in seeking to 
improve the quality of police service and in seeking to solve conununity­
wide problems of concem to the police. The position of police chief should 
be recognized as being among the most important and most demanding 
positions in the hierarchy of govemmental officials. 

u 

COMMENT 

Delaware is in accord with the Standard. 

STANDARD 

7.8 Authority of police administrator. 

A police administrator should be held fully responsible for the opera­
tions of t~is department. He should, therefore, be given full control over the 
management of the department; and legislatures, civil service commissions, 
and employee associations should not restrict the flexibility that is required 
for effective management. 

STANDARD 

7.9 Qualifications for police administrator. 

In the screening of candidates to assume leadership roles in police 
agencies, special attention should be given to the sensitivity of the candidate 
to the peculiar needs of policing in a' free society; to the degree to which 
the candidate is committed to meeting the challenge of achieving order within 
the restraints of the democratic process; to the capacity of the candidate 
to deal effectively with the complicated and important issues that police 
administrators must confront in the decision-making processes that affect 
police., "verations; and to the overall ability of the candidate to manage and 
direct the total resources of the agency. A community should employ the 
best qualified candidate without regard to his present location or departmen­
tal affIliation. Because of the fundamental importance of the objectives 
set forth in section 10.1, the police administrator should be given the neces­
sary support, job security, and procedural safeguards to allow him to achieve 
these objectives. 

STANDARD 

More flexible organizational arrangements should be substituted for the 
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semimilitary, monolithic fonn of organization of the police agency. Police 
administrators should experiment with a variety of organizational schemes, 
including those calling for substantial decentralization of police operations, 
the development of varying degrees of expertise in police officers so that 
specialized skills can be brought to bear on selected problems, and the sub­
stantial use of various fonns of civilian professional assistance at the staff 
level. 

STANDARD 

7.11 Research. 

A research capability should be developed within police agencies that 
will aid the police administrator in systematically fonnulating and evaluating 
police policies and procedures and that will equip the administrator to 
participate intelligently in the public discussion of important issues and 
problems involving the police. 

STANDARD 

7.12 Need for in-house police legal advisor. 

Given the nature of the police funciton, police administrators should 
be provided with in-house police legal advisors who have the pe(sonal 
orientation and expertise necessary to equip them to play a major role in 
the planning and in the development and continual asseSSlnent of operating 
policies and training programs. The police legal advisor should be an attorney 
appointed by the police adminsitrator or selected by him from an existing 
governmental unit. 

STANDARD 

7.13 Relationship of legal advisor to police administrator. 

In view of the important and sensitive nature of his role, a police legal 
advisor or the head of II police legal unit should report directly to the police 
administrator. The relationship of a police legal advisor to a police depart­
ment should be analogous to that of house counsel to a corporation, The 
police legal advisor should provide independent Jegal advice based upon his 
full understanding of the police function and his'legal expertise, and s~ould 
anticipate as well as react to legal problems and needs.' 

STANDARD 

7.14 Priority tasks for legal advisor. ... .. ~.. __ ... _===-~C:- ~ 

. . ·Am()nith;range~Ct~ks·"th;t;~y~· ;;ri~;;~.d~b~ p~lice -legi;dvisors, I 
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priorit):: should be given to assisting police administrators in: 
.' (i) formulating the types of administrative policies that are 

recommel~ded in these standards; 
.(li) aevdoping law-related training programs pertinent to 

increased understanding of the nature of the police function, of depart­
mental policies, of judicial trends and their rationale, and of the significant 
role of the police in preserving democratic processes; 

(iii) formulating legislative programs and participating in the 
legislative process; 

(iv) maintaining liaison with other criminal justice and muni­
cipal agencies on matters primarily relating to policy formulation and policy 
review, and assessing the effectiveness of various agencies in responding to 
common legal problems; and 

(v) developing liaison with members of the local bar and 
encouraging their participation in responding to legal problems and needs 
of the police agency. 

DELAWARE LAW 

The Wilmington City Charter, § 4-300 provides as follows: 

The law department shall have the power and its duty shall be to 
perform the following functions: 

(a) Legal advice. It shall furnish legal advice to the mayor, to 
the council and to all officers, departments, boards and commissions 
concerning any matter Qf thing arising in connection with the bJ>:ercise 
of their official power or performance of their official duties and ex­
cept as otherwise expressly provided, shall supervise, direct and control 
all of the law work of the city. 

COMMENT 

The Committee favors continued funding for a police legal advisor, 
associated with the city solicitor. 

PART VIII. POLICE PERFORMANCE IN THE CRIMINAL JUSTICE 
SYSTEM 

8.1 Relationlihip of the criminal justice and other systems to the quality 
of police service. 

(a) To the extent that police interact with other governmental 
=~="=,~?!.t,~"!~ s~~.!t_!~ tht! c.riminal justice, juvenile justice, and public and mental 
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health systems, police effectiveness should be recognized as often largely 
dependent upon the performance of other agencies within these systems. 

(b) For these standards to be of value in the criminal justice system, 
other parts of the system must operate, as a minimum, in such a manner 
that: (i) criminal cases are speedily processed; (ii) prosecutors an~ judges 
carefully review applications for warrants and use simplified procedures 
and otherwise provide easy access for impartial review of applications for 
warrants; (iii) the lower trial courts, especially in the larger cities, are con­
ducted in a dignified and orderly manner, considerate of and respectful 
toward all the participants; and (iv) sentencing alternatives and correctional 
programs are as diversified and effective as possible. 

COMMENT 

The Committee recommends adoption of the Standard, believing that 
the principles it enunciates are generally recognized and accepted in Delaware. 

PART IX. PUBLIC UNDERSTANDING AND SUPPORT 

9.1 Contribution of legal profession. 

Members of the legal profession should play an active role, individually 
and collectively, in developing local government policies relating to the 
police, in supporting needed changes in the form of police services, and in 
educating the total community on the importance and complexity of the 
police function. Among other things, each local bar association should 
appojnt a special cO!!'_"T.lttee with '\vhich the pelice admililstrator ca., confer 
as to appropriate means of achieving objectives proposed in these standards. 

COMMf;:NT 

The Committee recommends adoption of the Standard. The Committee 
understands that the Delaware Bar Association proposes to revise its By­
laws to expand the duties of its Criminal Law Committee to include police 
department administration. 

STANDARD 

9.2 Responsibility of educational institutions. 

Educational institutions should undertake research and teaching pro­
grams which provide understanding of the complex social and behavioral 
problems which confront urban police. 
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COMMENT 

The Committee notes that colleges in the Wilmington area have under­
taken educational programs for police officers. 

STANDARD 

9.3 The news media. 

Public understanding of the police funciton is heavily dependent upon 
the coverage given by mass media to the newsworthy events in which the 
police are involved. Newspaper, radio, and television reporters assigned to 
reporting on police activities should have a sufficiently thorough under­
standing of the complexities of the police function to enable them to cover 
such events (as well as otller matters iliat now go unreported) in a manner 
that promotes the public's understanding of the police role. 

STANDARD 

9.4 Openness by police. 

Police should undertake to keep tile community infonned of ilie 
problems wiili which tlley must deal and the complexiti~s that are involved 
in dealing wiili tIlem effectively. Police agencies should cooperate with those 
who seek an understanding of police operations by affording oPP,ortunities 
for interested citizens to acquaint themselves with police operEI.tions and 
by providing access to the accumulation of knowledge nnd experience 1hat 
the police posses. 

PART X. EVALUATION 

10.1 Measure of police effectiveness. 

TIle effectiveness of the police should be measured generally in accor­
dance with tlleir ability to achieve t'te objectives and priorities selected for 
police service in individual communities. hI addition, the effectiveness of 
police should be measured by tlleir adherence to ilie principles set forili in 
section 2.4. TItis means iliat, among other th.ings, police effectiveness should 
be measured in accordance with the extent to which tlley: 

(i) safeguard fr(,edom, preserve life and property, protect tA'le 
constitutional l'ights of citizens and maintain respect for tIierule of law by 
prover enf~rcement therof, and, thereby, preserve democratic processes; 

(ii) develop a ruputation for fairness, civility, and integrity that 
wins the respe~t of all citizens, including minority or disadvantaged groups; 

(iii) use only the amount of f{)fce reasonably necessary in res­
ponding to any given situation; 
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(iv) conform to rules of law and administrativE'i rules and pro­
cedures, particularly those which specify proper standards of behavior in 
dealing with citizens; 

(v) resolve individual and group conflict; and 
(Vi) refer those ill need to community resources that have the 

capacity to provide needed assistance. 
Traditional criteria such as the number of arrests that are made are 

inappropriate measures of the quality of performance of individual officers. 
Instead, police officers should be rewarded,in tenns of status, compensation, 
and promotion, on the basis of criteria defined in this section which directly 
relate to the objectives, priorities, and essential principles of police service. 

S'fAr\lDARD 

10.2 Responsibility of society and government generallY. 

The recommendations made in these standards require particular 
attention at tlle level of municipal government. Along Witll the recommen­
dations relating specifically to police agencies, however, it should be recog­
nized that police effectiveness is also depel!-oent, in the long run, upon: 

(i) the ability of government to maintain faith in democratic 
processes as the appropriate and effective means by which to achieve change 
and to redress individual grievances; 

(ii) th~ willingness of society to devote resources to alleviating 
the despair of the culturally, socially, and economical!y deprived; and 

(iii) the improvement of the criminal justice, juvenile justice, 
ment.al llelllth. ~!and public health systems as effective ways of. dealing with 
a wide varietY of social and behavioral problems, such as improvements 
in programs to provide assistance to citizens in need to help such as tlle 
person who is mentally ill, the chronic alcoholic, or the drug addict. 

l.' 
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CHAPTER 16 

THE PROSECUTION FUNCTION 

PART!. GENERAL STANDARDS 

1.1 The function of the proSdcutor. 

(a) The office of prosecutor, as the chief law enforcement official 
of his jurisdiction, is an agency of the executive branch of government which 
is charged with the duty to see· that the laws are faithfully executed and 
enforced in order tl\.maintain the rule oflaw. 

COMMENT 

In Delaware, the office of the prosecutor is held by the Attorney 
General, a constitutional officer elected by the public for a term of four 
years. Del. Const. Art. 3, § 21. The Attornl;:Y General's office is thus more 
than simply an agency of the executive branch but is the office of a sep­
arately elected and constitutionally created officer. This status gives the 
Attorney General greater independence· than would be attainable if he were 
simply another appointed officer of the executive branch. Other provisions 
concerning the Attorney General's office are contained in 29 Del. C. § § 

2501-16. 

STANDARD 

1.1(b) The prosecutor is both an. administrator of justice and an advocate; 
he must exercise sound discretion in the performance of his functions. 

(c) The duty of the prosecutor is to seek justice, not merely to convict. 

COMMENT 

Di!i~ware practice is generally in accord with the Standard. It is gener­
ally considered that the responsibility of the Attorney General differs from 
that of the usual trial attorney. His duty is to seek justice, not merely to con­
vict. See Code of Professional Responsibility EC 7-13. The Committee 
recommends adoption of the Standard. 

STANDARD 

1.I(d) It is the duty of the prosecutor to know and be guided by the stan­
dards of professional conduct as defmed in codes and cannons of the legal 
profession, and in this report. The prosecutor should make use of the guid­
ance afforded by an advisory council of the kind described in ABA Standards, 
The Defense Function, section 1.3. 
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COI\IIMENT 

Delaware has adopted the Code of Professional Responsibility which 
is generally applicable to the Attorney General and members of his pro­
fessional staff. The Ethics Comluittee of the Delaware Bar Association is 
also available for advice ort a c~se-by-case basis. Of course, because the 
Attorney General is a separately elected, constitutional officer of Delaware, 
he has ceitain rights and duties to take public postions on issues which are 
not incumbent upon other members of the bar. It is thus necessary to strike 
a proper balance between prejudicial pre-trial conduct and the duty of a 
public official to ma1re appropriate comments 'about public actions. 

STANDARD 

Ll(e) In this report the term "unprofessional conduct" denotes conduct 
which is or should be made subject to disciplinary sanctions. Where other 
terms are used, the standard is intended as a guide to honorable professional 
conduct and perf~rmance. These standards are not intended as criteria for 
the judicial evaluation of alleged misconduct of the prosecutor to determine 
the validity of a conviction; they mayor may not be relevant in such judicial 
evaluation, depending upon all the circumstances. 

STANDARD 

1.2 Confilicts of interest. 

A prosecutor should avoid the appearance or reality of a conIlict of 
interest with respect of his official duties. In some instances, as defined in 
the Code of Professional Responsibility, his failure to do so will constitute 
unprofessional conduct. 

COMMEI\lT 

The Attorney General's entir~ Criminal Division Staff is full time, 
eliminating most situations where a conflict of interest can be created. It 
is considered improper for a member of the Attorney General's office to 
practice with a firm that handles any legal matters involving the State of 
Delaware. 

STANDARD 

1.3 Public statements. 

(a) The prosecutor should not exploit his offlce by means of personal 
publicity connected with a case before trial, during trial and thereafter. 
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(b) The prosecutor should comply with the ABA Standards of Fair 
Trial and Free Press, In some instances, as defined in the Code of Professional 
Responsibility, his failure to do so will constitute unprofessioml1 conduct. 

COMMENT 

Comments allowed by the prosecutor should be consistent with justice, 
fair play and his role as it. public official etected by the people and responsi­
ble to them, consistent with his obligation to support the law and main­
tain justice. Thus, a proper balance must be struck between rules relaj)ng to 
prejudicial pre-trial :'l.I~licity and the duty of the Attorney General tbRpeak 
out on matters of public concern. 

STANDARD 

1.4 Duty to improve the law. 

It is an important function of the prosecutor to seek to reform and 
improve the administration of climinal justice. When inadequacies or in­
justices in the substantive or procedural law come to his attention, he should 
stimulate efforts for remedial action. 

COMMENI 

Under 29 Del. C. § 2504 (7) the Attorney General is required "To 
recommend revisions in the Constitution and statutes of this State with 
particular reference to law enforcement." Other than this statute, there 
is no written requirement that the Attorney General take other actions, 
such as propsoing rule changes to the court or other bodies ot taking 'any 
other specific action regarding substantive Or procedural law that may come 
to his attention. However, members of the Attorney General's office have 
actively participated in various criminal law revision projects, including 
the revision of the Delawllre Criminal Code, the preparation of Standard 
Jury Instructions and the Supreme Court Advisory Committee on the 
A B A Standards for Criminal Justice. The Committee recommends adoption 
of the Standard. 

PART II. ORGANIZATION OF THE PROSECUTION FUNCTION 
(J 

2.1 Prosecution authority should be vested in a public official. 

The prosecution function should be perfonned by a public prosecutor 
who is a lawyer subject to the standards of professional conduct and dis-
cipline. G 
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COMMENT 

The office of the Attorney General is created by the Delaware con­
stitution. There is no constitutional requirement that the Attorney General 
be a lawyer, and under those circumstances, the general assembly would 
not be pennitted to require that the Attorney General be a lawyer. The 
Committee favors adoption of the Standard, and amendment of the consti­
tution to require that the Attorney General be a lawyer admitted to prac­
tice in Delaware. 

STANDARD 

2.2 I nter-relationship of prosecution offices within state. 

(a) Local authority and responsibility for prosecution is properly 
vested in a district, county or city attorney. Wherever possible, a unit of 

.. prosecutiOll should be designed on the basis of population, caseload and other 
relevant factors sufficient to warrant at least one full-time prosecutor and 
the supporting staff necessary to effective prosecution. 

(b) In some states conditiO)ns such as geographical area and popu­
lation may make it appropriatero create a statewide system of prosecution 
in which the st!lte attorney general is the chief prosecutor and the local 
prosecutors ai'e 'IiIjs deputies. 

(c) In illJ. states there should be coordination of the prosecution 
policies of local prosecution offices to improve the ad.'llinistration of justice 
and assure themaximliin practicable uniformity in tlie enforcement of the 
criminal law throughout the state. A state council of prosecutors should 
be established in each state. 

(d) In cases where questions of law of statewide interest of concel'l;1 
arise wl1ich may create important precedents, the prosecutor should con­
sult and advise with the attorney general of the state. 

(e) A central pool of supporting resources and manpower, including· 
laboratories, investigators, accountants, special counsel and other experts, 
to the extent needed should be maintained by the state government and 
should be available to aU local prosecutors. 

COMMENT 

The Attorney Galleral in Delaware is the chief law enforcement officer 
for the State. There are no county or district attorneys. There is a city 
solicitor in Wilmington who conducts preliminary hearings on felony charges 
committed in the city and conducts trials for misdemeanors and traffic 
offenses alleged to have occurred within the dty. There is also a town so­
licitor in Newark who prosecutes Town Code violations and State motor 
vehicle violations before an aldennan in Newark. Since the two solicitors 
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in question are appointed by the mayors of their respective towns, there 
is not always complete cooperation and coordination between them, although 
there is a great deal of informal discussion. The Committee believes th.'lt the 
uniformity that the Standard comtemplates would best be attained if all 
prosecuting attorneys were within the office of the Attorney General. 

STANDARD 

2.3 Assuring high standards of professional skill. 

(a) Th.e function of public prosecution requires highly developed 
professional skills. This objective can best be achieved by promoting con­
tinuity of sei'Vice and broad experience in all phases of the prosecution func­
tion. 

(b) Wherever feasible, the offices of chief prosecutor and 'his staff 
should be funtime occupations. ' 

(c) Professional competence should be the only basis for selection 
for prosecutorial office. Prosecutors should select their staffs on the basis 
of professional competence without regard to partisan political influence. 

(d) In order to achieve the obj?ctive of professionalism and to en­
courage competent lawyers to accept s;;;.;;b ,offices, compensation for p:-i:se- '. 
cutors and their staffs should be commelisurate with the high responsibilities 
of the office and comparable to the compensation of' their peers in the 
private sector. 

COMMENT 

Delaware practice is generally in accord with the Standard. The At­
torney General has in recent years had the policy of developing a highly 
skilled, full-time profe~~ional staff in the criminal division. This staff is 
selected on the basis of merit and not on the basis of politics, excepj( of 
course, that the Attorney General is himself elected in a partisan polItical 
election. At present, the salary scale in the Attorney General's office is 
behind the private sector, from the point of view of retention of experienced 
attorneys. The Committee recommends adoption of the Standard and-partie-" 
ularly calls attention to the fact that the only way to attract and retain 
competent and !experienced people is through proper compensation and 
assignme,nt of work. " 0 

STANDARD 

2.4 Special assistants, investigative resources, experts. 

(a) Funds should be provided to enable a prosecutor to appoint' 
s~ecial assistants f~om ~ong the tri.al bar experience~ in crimina! cases, 
as needed for the prosecution of a particular case or to assist generalll(: '. 
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COMMENT 

Funds are avialable in the annual appropriation for the Department of 
Justice covering the appointment of special counsel for investigations and 
trials. The Committee believes that such counsel should be used sparingly 
to prevent the creation of morale problems within the Attorney General's 
office and because proliferation of special counsel gets away from the con­
cept of centralized administration of justice. 

STANDARD 

2.4(b) Funds should be provided to the prosecutor for the employment of 
a regular staff of professional investigative personnel and other necessary 
supporting personnel, under his direct control, to the extent warranted by 
the responsibilities and scope of his office; he should also be provided with 
funds for the employment of qualified experts as needed for particular cases. 

COMMENT 

Under a supplementary appropriation passed by the general assembly 
in June 1974, two new special investigator positions were created within 
the Department of Justice. The Committee favors adoption of the Standard 
and notes that more funds are needed within the Attorney General's office 
for investigative purposes. 

STANDARD 

2.5 Prosecutor's handbook; policy guidelines and procedures. 

(a) Each prosecutor's office should develop a statement of (i; general 
policies to guide the exercise of prosecutorial discretion and (i~j procedures 
<of the office. The objectives of these policies as to discretion and procedures 
's~:)uld be to achieve a fair, efficient and effective enforcement of the criminal 
law. 

(b) In the interest of continuity and clarity, such statement of 
policies and procedures should be maintained in a handbook of internal 
policies of the office. 

COMMENT 

The Committee recommends adoption of the Standard. The Attorney 
General's office is at present in the process of developing a procedure manual 
which will coniply with the provisions of the Standard. 
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STANDARD 

2.6 Training programs. 

Training programs should be established within the prosecutor's office 
for new personnel and for continuing education of his staff. Continuing 
education programs for prosecutors should be substantially expanded and 
PtJblic funds should be provided to enable prosecutors to attend such pro­
grams. 

COMMENT 

The Committee recommends ?doption of the Standard. There is a need 
for more training within the Attorney General's office, including a more 
orderly and progressive assignment of courts and case load so that a deputy 
can work up to handling more serious cases in the superior court after some 
experience in lower courts. Meetings and other programs have been estab­
lished to provide better training and education of the staff. Federal funds 
have been obtained to pennit members of the staff to attend professional 
cOUrses sponsored by the ABA, The National College of District Attorneys, 
The American Trial Lawyers Association and other groups outside the State. 
It should not, however, be necessary to resort to Federal funds for these 
purposes. 

STANDARDS 

2.7 Relations with the police. 

(a) The prosecutor should provide legal advice to the police con­
cerning police functions and duties in criminal matters. 

(b) The prosecutor should cooperate with police in providing the 
services of his staff to aid in training police jn the performance of t1,eir 
function in accordance with law. 

COMMENT 

There is considerable interplay between the police and the Attorney 
General's office regarding the handling of cases and providing specific legal 
advice. For example, during the months before the Delaware Criminal Code 
became effective, the Attorney General's office sponsored training classes 
for all police officers in the State, and they have been participating with 
greater frequency ill the training cf new police officers and the retraining 
of e-lfisting police officers. Th,e., Committee commends this practice and 
recoJnmends adoption of the S,tandard. Regular participation in new recruit 
and in-service training by theAHorney General is highly recommended. 
There is a need for increasing cooperation. ¢ 
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STANDARD 

2.8 Relations with the courts and the bar. 

(a) It is unprofessional conduct for a prosecutor intentionally to 
misrepresent matters of fact or law to the court. 

(b) A prosecutor's duties necessarily involve frequent and regular 
official contacts with the judge or judges of his jurisdiction. In such contacts 
he should carefully strive to preserve the appearance as well as the reality 
of the correct relationship which professi.onal traditions and canons require 
between adv:.)cates and judges. 

(c) It is unprofessional conduct for a prosecutor to engage in un· 
authorized ex parte discussions with or submission of material 1:0 a judge 
relating to a particular case which is or may come before ham. 

(d) In his necessarily frequent contacts with other members of the 
bar, the prosecutor should strive to avoid the appearance as well as the reality 
of any relationship which would tend to cast doubt on the independence 
and'integrity of his office. 

COMMENT 

Delaware practice is generally in accord with the Standard. Code of 
Professional Responsibility DR 1-102 provides that a lawyer shall not engage 
in conduct involving dishonesty, fraud, deceit or misrepresentation or engage 
in conduct that is prejudicial to the administration of justice. Code of Pro­
fessional Responsibility Canon 9 provides that a lawyer should avoid even 
the appearance of professional impropriety. DR 7-110 (B) provides that in 
an adversary proceeding a lawyer shall not communicate, or cause another 
to communicate, as to the merits of the case with a judge or an official before 
whom the proceeding is pending except with proper notice to the opposing 
party. 

STANDARD 

2.9 Prompt disposition of criminal charges. 

{a) A prosecutor should not intentionally use procedural devices 
for delay for which there is no legitimate basis. 

(b) The prosecution function should be so organized and supported 
with staff and facilities as to enable it to dispose of all criminal charges 
promptly. l1te prosecutor should be punctual in attendance in court and in 
the submission of all motions, briefs and other papers. He should emphasize 
to all witnesses the importance of punctuality in attendance in court. 

(c) It is unprofessional conduct intentionally to misrepresent facts 
or otherwise mislead the <;ourt in order to obtain a continuance. 
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COMMENT 

Delaware practice is generally in accord with the Standard. The Stan­
dards impose a similar duty upon defense counse1. See the Comparative 
Study on The Defense Function. 

STANDARD 

2.10 Supersession and substitution of prosecutor. 

(a) Procedures should be! ~I)tablished by appropriate legislation to 
the end that the governor or other elected state official is empowered by 
law to suspend and supersede a local prosecutor upon making a public 
finding, after reasonable notice and hearing, that he is incapable of fulftlling 
the duties of his office. 

(b) The governor or other elected state official should be empowered 
by law to substitute special counsel in the place of the local prosecutor in a 
particular case, or category of cases, upon making a public froding that this 
is required for the protection of tr" public interest. 

COMMENT 

The Standard is not applicable to Delaware which does not have local 
prosecutors. It would be unconstitutional for the ,Governor to have the power 
suggested by the Standard in relation to the Atto~ney General. 

PART III. INVESTIGATION FOR PROSECUTION DECISION 

3.1 I nvestigative function of prosecutor. 

(a) A prosecutor, as the chief law enfo;rcement official of his juris­
diction, ordinarily relies on police and other investigative agencies for in­
vestigation of alleged criminal acts, but he has:fU1 affmnative responsibility 
to investigate suspected illegal activity when it js not adequately dealt with 
by other agencies. 

(b) It is unprofessional conduct for a prosecutor knowingly to use 
illegal means to obtain evidence or to employ or instruct or encourage others 
to use such means. . 

(c) A prosecutor should not discourage or obstruct communication 
between prospective witnesses and defense counsel. It is" unprofessional 
conduct for the prosecutor to advise any person or cause any person to be 
advised to decline to give to the defense ~~ormation which he has the 
right to give. . . 

(d) It is unprofessional conduct for a prosecutof"}O secure the atten­
dance of persons for interviews by use of any communication which has the 
appearance or color of a subpoena or similar judicial process unless he is 
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authorized by law to do so. 
(e) It is unprofessional conduct for a prosecutor to promise not to 

prosecute for pk'ospective climinal activity, except where such activity is part 
of an officially supervised investigative and enforcement program. 

(f) Whenever feasible, the prosecutor should avoid interviewing a 
prospective witness except in the presence of a third person unless the prose­
cutor is prepared to forego impreachment of the witness by the prosecutor's 
own testimony as to what the witness stated in the interview or to seek leave 
to withdraw from- the case in order to present his impeaching testimony. 

COMMENT 

The Committee recommends adoption of the Standard. In general, 
Delaware practice is in accord with the Standard. 

STANDARD 

3.2 Relations with prospective witnesses. 

(a) It unprofessional conduct to compensate a witness, other than 
an expert, for giving testimony, but it is not improper to reimburse an or­
dinary witness for the reasonable expenses of attendance upon court, in­
cluding transportation and loss of income, provided there is no attempt to 
conceal the fact of reimbursement. 

(b) In interviewil1g a prospective witness it is proper but not man­
datory for the prosecutor or his investigator to caution the witness con­
cerning possible self-incrimination and his possible need for counsel. 

COMMENT 

The present practice of the Attorney General's office is in accord with 
the Standard, except that reimbursement to Delaware residents for appear­
ance at court is at the rate of $2.00 per day which is obviously inadequate 
to compensate for loss of wages and travel expenses. Code of Professional 
Responsibility DR 7-109 (C) prohibits payme.nt of witnesses other than expert 
witnesses, but permits reasonable reimbursement for expenses and compen­
sation for loss of time in attendance for testifyiItg. The Committee favors 
adoption of the Standard. 

STANDARD 

3.3 Relations with expert witnesses. 

(a) A prosecutor who engages an expert for an opmlOll should 
r_~pect the independel1ce of the expert and should not seek to dictate the 

j;>c:c,:-oronnation of the expert's opinion on the subject. To the extent necessary, 
,~/ 
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the prosecutor should explain to the expert his role in the trial as an impartial 
expert called to aid the fact-finders and the manner in which the examination 
of witnesses is conducted. 

(b) It is unprofessional conduct for a prosecutor to pay an excessive 
fee for the purpose of influencing the expert's testimony 01' to IlK the amount 
of the fee contingent upon the testimony he will give or the result in the case. 

COMMEI\lT 

The Committee recommends adoption of the Standard as an internal 
policy of the Attorney General's office. The Committee i:s: not aware of any 
presently existing violations of the Standard. 

STANDARD 

3.4 Decision to charge. 

(a) The decision to institute criminal proceedings should be initially 
and primarily the responsibility of the prosecutor. 

COMMENT 

At present, the decision in the vast majority of cases regarding the 
person to be charged and the charge to be placed is the responsibility of the 
police or the magistrates. Many charges are placed without prior consultation 
with the Attorney General's office. In more serious cases, informal consul­
tation may occur. The Committee would recommend adoption of the Stan­
dard and proceedures which would require consultation with the Attorney 
Genera!':; office in formulating an appropriate charge. 

STANDARD 

3.4(b) ;rIte prosecutor should establish standards and procedures for evalu­
ating complaints to determine whether criminal proceedings· should be 
instituted. .. 

COMMENT 

The Attorney/General's office has 'established a screening intake pro­
cedure for evaluating complaints. However, it is fiml office policy to indict 
only on those charges that seem capable of proof and not to indict on a 
higher charge in an attempt to seek a plea to a Jesser charge. 

STANDARD 

3.4(c) Where the law permits a citizen to complain directly to a judicial 

-297-

!.) 



o 

officer or the grand jury, the citizen complainant should be required to 
present his complaint for prior approval to the prosecutor and the prose­
cutor's action or recommendation theremi should be cmnmunkated to the 
judicial officer or grand jury. 

COMMENT 

Present Delaware practice is not in accord with the Standard, because 
most citizen complaints are made directly to the police or to a magistrate 
without the necessity for approval of a decision to charge by the Attorney 
General. The Committee fa¥ors adoption of the Standard. 

STANDARD 

3.5 Relations with grand jury. 

(a) Where the prosecutor is authorized to act as legal adviser to the 
grand jury he may appropriately explain the law and ex~ress his opinion on 
the legal significance of the evidence but he should give due deference to its 
status as an independent legal body. 

(b) The prosecutor should not make statements or arguments in an 
effort to influence grand Jjury action in a manner which would be imper­
missible at trial before a petit jury. 

(c) The prosecutor's communications and presentations to the grand 
jury should be on the record. 

COMMENT 

Present Delaware practice is in accord with Subsection (a) of the 
Standard, except that the superior court also acts as a legal adviser to the 
grand jury, and there is not a very clear line of authority between the At­
torney General's office and the superior court in this respect. With respect 
to Subsection (b), current practice is not entirely in accord with the Stan­
dard, and the Committee believes that there are some instances in which it 
is appropriate to acknowledge the difference between the grand jury, which 
is an accusatory body, and a petit jury which is a finder of fact. It is very 
rare for a record to be made of anyone's remarks hefore a grand jury, and iil 
this respect Delaware practice is not in accord with Subsection (c) of the 
Standard. 

STANDARD 

3.6 Quality and scope of evidence before grand jury . 

. (a) A prosecutor should present to the grand jury only evidence 
which he believes would be admissible at trial. However, in appropriate cases 

-298-



the prosecutor may present witnesses to summarize admissible evidence 
available to him which he believes he will be able to present at trial. 

COMMENT 

Present Delaware practice is not in accord with the Standard. The 
typical practice is to present only the testimony of a police officer who 
summarizes the testimony of other witnesses. Since the Standard is not 
dictated by any rule of the Supreme Court of the United States, the Com­
mittee sees no present need for its adoption. 

STANDARD 

3.6(b) TIle prosecutor should disclose to the grand jury any evidence which 
he knows will tend to negate guilt. 

(c) A prosecutor should recommend that the grand jury not indict if he 
believes the evidence presented does not warrant an indictment under 
governing law. . 

(d) If th~ prosecutor believes that a witness is a potential defendant he 
should not seek to compel his testimony before the gtand jury without in­
fonning him that he may be charged and that he should seek indep,endent 
legal advice concerning his rights. 

(e) The prosecutor should not compel the appearance of a witness be­
fore tIle grand jury whose activities are the subject of the inquiry if the 
witness states in advance that if called he will exercise his constitutional 
privilege not to testify, unless the prosecutor intends to seek a grant of 
immunity according to the law. 

COMMENT 

Delaware practice is generally in accord with the Standard, except that 
Deiaware practice requires that a witness state that he intends to exercise 
his privilege aganist self-incriminll'":)ln before immunity can be granted. 
Therefore, Subsection (e) of the 8r~ndard is inappropriate to present Del­
aware practice. 

STANDARD 

3.7 Qu:::itY· and scope of evidence for informations. 

Where the prosecutor is empowered to charge by information, his 
decisions should be governed by the principles embodied in section 3.6, 
supra. 
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COMMENT 

Where the infonnation procedure is used, Delaware practice is sub­
stantially in accord with the Standard. 

STANDARD 

3.8 Discretion as to non-criminal disposition. 

(a) The prosecutor should explore the availability of non-criminal 
disposition, including programs of rehabilitation, fonnal or inform~l, in 
deciding whether to press criminal charges; especially in the case of a first 
offender, the nature of the offense may wao:ant non-criminal disposition. 

(b) Prosecutors should be familiar with the resources of sodal 
agencies which can assist in the evaluation of cases fol' diversion from the 
criminal process. 

COMMENT 

Delaware practice is in accord with the Standard. The Attorney Gener­
al's office often employs methods of non-criminal disposition of defendants, 
pal'ticularly in cases of driving undel: the influence of alcohol, young first 
offenders, drug cases and other cases where there are rehabilitative programs 
or other alternative means of disposition. 

STANDARD 

3.9 Discretion in the chMging decision. 

(a) It is unprofessional conduct for a prosecutor to institute or cause 
to be instituted criminal charges when he knows that the ch.arges are not 
supported by probable cause. 

(b) The prosecutor is not obliged to present all charr,es which the 
evidence might support. TIlle prosecutor may in some circumsta:.l\ces and for 
good cuase consistent with the public interest decline to l'1'i"'secute, not­
withstanding that evidence may exist which would support a conviction. 
lliustrative of the factors which the prosecutor may properly consider in 
exercising his discretion are: 

(i) the prosecutor's reasonable doubt that the accused is in 
fact guilty; 

(ii) the extent of the harm caused by the offense; 
(iii) the disproportion of the authorized punishment in relation 

to the particular offense or the offender; 
(iv) possible improper motives of a complainant; 
(v) reluctance of the victim to testify; 
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(vi) cooperation of the accused in the apprehension or con­
viction of others; 

(vii) availability and likelihood of prosecution by another juris­
diction. 

(c) In making the decision to prosecute, the prosecutor should give 
no weight to the personal or political advantages or disadvantages which 
might be involved or to a desire to enhance his record of convictions. 

(d) In cases which involve a serious threat to the commun~ty, the 
prosecutor should not be deterred from prosecution by the fact that in his 
jurisdiction juries have tended to acquit persons accused of the particular 
kind of criminal act in question. 

(c) The prosecutor should not bring or seek charges greater in num­
ber or degree than he C9n reasonably support with evidence at trial~. 

COMMENT 

The Standard summarizes the present practice of the Attorney Gen­
eral's Office and, therefore, present Delaware practice is in accord with the 
Standard. Another factor which would properly be considered in the exercise 
of discretion in charging is the prior criminal record of the accused. 

STANDARD 

3.10 Role in first appearance and preliminary hearing. 

(a) If the prosecutor is present at the first appearance (however de­
nominated) of the accused before a judicial officer, he should cooperate 
in obtaining cousel for the accused. He should cooperate in good faith in 
arrangements for release under the prevailing system for pretrial release. 

(b) The prosecutor should not encourage an uncounselled accused 
to waive preliminary hearing~ 

;, (0) The prosecutor should not seek a continuance solely for the 
pul1jlose of mooting the preliminary hearing by securing an indictment. 
/. (d) Except for good cause, the prosecutor should not seek delay in 

'.' the preliminary hearing after an arrest has been made if the accused is in 
custody. 

(e) The prosecutor should ordinarily ~e vresent at a preliminary 
hearing where snch hearing is required by law. . 

COMMENT 

Members of the Attorney General~s staff are not generally present at 
the preliminary arraignment of the accused. There have been questions raised 
at times about the use oftha' inai(\tment proceedure to circumvent a pre­
liminary hearing, but the Attorney General's office maintains that its policy 

\\ 
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is to indict without a preliminary hearing only in cases where witness' safety 
and protection of informants demands it. A prosecutor is present at all 
preliminary hearings held in Wilmington and New Castle County, and steps 
are being taken to assure the presence of a prosecutor at preliminary hearings 
in Kent and Sussex Counties. 

STANDARD 

3.11 Disclosure of evidence by the prosecutor. 

(a) It unprofessional conduct for a prosecutor to fail to make timely 
disclosure to the defense of the existence of evidence, known to him, sup­
pi!>rting the innocence of the defendant. He should disclose' evidence which 
would tend to negate the guilt of the accused or mitigate the degree of the 
offense or reduce the punishment at the earliest feasible opporutnity. 

(b) The prosecutor should complY' in good faith with discovery plO­

cedures under the applicable law. 
(c) It is unprofessional conduct for a prosecutor intentionally to 

avoid pursuit of evidence because be believes it will damage the prosecution's 
case or aid the accused. 

COMMENT 

The suppression by the prosecution of evidence favorable to the 
accused when requested violates due process where the evidence is material 
either to guilt or punishment, irrespective of the good faith or bad faith 
of the prosecution. Brady v. Maryland, 373 U.S. 83 (1963). Code of Pro­
fessional Responsibility DR 7-103 provides for timely disclosure to counsel 
for the defendant, or to the defendant himself if he has no counsel, of tlle 
existence of evidence known to the prosecutor that tends to negate the guilt 
of the accused, mitigate the degree of the offense or reduce the punishment. 
For further information with respect to Delaware discovery practice, see the 
Comparative Study on Discovery and Procedure Before Trial. At present 
there is some variance between the deputies about volunteering information, 
but the gene:tal conduct of the Attorney General's staffis in accord with the 
Standard. 

PART IV. PLEA DISCUSSIONS 

4.1 Availability for plea discussions. 

(a) The .. prosecutor should make known a general policy of willing­
ness to consult with defense counsel concerning disposition of charges by 
plea~ 

(b) It is unprofessional conduct for a prosecutor to engage in plea 
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discussions directly with an accused who is represented by counsel, except 
with counsel's approval. If the accused refuses to be rept.esented by counsel, 
the prosecutor may properly discuss disposition of the charges directly with 
the accused; the prosecutor would be well advised, however, to request that 
a lawyer be designated by the court or some appropriate central agency, f,'J.c'b 
as a legal aid or defender office or bar association, to be present at such dis­
cussions. 

(c) It is unprofessional conduct for a prosecutor knowingly to make 
false statements or representations in the course of plea discussions .with 
defense counselor the accused. 

COMMENT 

As discussed in the Comparative Study on Pleas of Guilty, plea bar­
gaining is frequently resorted to in Delaware as a method of disposing of 
criminal cases. The Attorney General's office has taken the position that 
it will charge a,defendant only with an offense on which it is prepared to go 
to trial. 

The Code of Professional Responsibility deals with the matters raised 
in Subsections (b) and (c) of the Standard. Code of Professional Respon­
sibility DR 7-104 prevents a lawyer from communicating or causing another 
to communicate on a subject with a party he knows to be represented by a 
lawyer in the matter unless he has the prior consent of the lawyer repre­
senting such other party or is authorized by_law to do so. DR 7-102 forbids 
making false statements oflaw or fact. DR! -102 forbids conduct prejudicial 
to the administration of justice. 

STANDARD 

4.2 Plea disposition when accused maintains innocence. 

A prosecutor may not properly participate in a disposition by plea of 
guilty if he is aware that the accused persists in denying guilt or the factual 
basis for the plea, without disclosure to the court. 

COMMENT 

Superior Court Criminal Rule 11 permits ,a guilty plea only upon court 
determination "that the plea is made voluntarily with understanding of the 
nature of the charge and the consequences of the plea." However, it is not 
necess&ry that the ~efendant admit his guil,t. It is only necessary that there 
be a factual basis for a plea of guilty even though the defendant, in fact, 
maintains his innocence. See North Carolina v. Alford, 400 U.S. 25 (1970). 
For a further discussion of this matter, see the Comparative Study on Pleas 
of GuiIty. 
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STANDARD 

4.3 Fulfillment of plea discussions. 

(a) It is unprofessional conduct for a prosecutor to make allY 
promise or commitment concerning the sentence which will be imposed or 
concerning a suspension of sentence; he may properly advise the defense what 
position he will take concerning disposition. 

(b) A prosecutor should avoid implyin.g a greater power to influence 
the dispositon of a case than he possesses. 

(c) If the prosecutor finds he is unable to fulfill an understanding 
previously agreed upon in plea discussions, he should give notiC4: promptly 
to the d.efendant and cooperate in securing leave of the court fotthe defen· 
dant to withdraw any plea and take other steps appropriat;;:l~o restore the 
defendant to the position he was in before ilie understanding was reached 
or plea made. 

COMMENT 

The Standard is fo)lowed in practice by the Attorney General's office. 
Because the superior coUrt does not enter into plea negotiations and does 
not take an advance po,sition on sentencing, the Attorney General's office 
does not make any pn.;mises with respect to disposition of the defendant. 
It is entirely proper, however, for the Attorney General's office to make 
recommendations with respect to sentencing, 

STANDARD 

4.4 Record of reasons for nolle prosequi disposition. 

Whenever felony criminal charges are dismissed by way of nole prosequi 
(or its equivalent), the prosecutor should make a record of the reasons for 
the action. 

COMMENT 

Superior Court Criminal Rule 48 permits the Attorney General to 
file in open court either orally or in Writing a nolle prosequi of an indictment, 
information or complaint. Upon such fIling, the prosecution terminates. In 
the case of a guilty plea or a verdict of guilty, a nolle prosequi may be fIled 
and entered only with the consent of the court. The Attorney General's 
office does not follow the practice of recording the reasons for such an 
aciton, particularly in the lower courts. A reason should be stated for each 
nolle prosequi. 
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PART V. THE TRIAL 

5.1 Calendar control. 

Control over the trial calendar should be vested in the court. The prose­
cuting attomey should be required to fIle with the court as a public record 
periodic reports setting forth the reasons for delay as to each case fOl:which 
he has not requested trial within a prescribed time following charging. The 
prosecuting attomey should also advise the court of facts relevant in deter­
mining the order of cases on the calendar. 

COMMENT 

In the past, the Attorney General's office has had control of the crimi­
nal calendar. Pursuant to a directive issued by Chief Justice Daniel L. 
Herrmann, superior court assumed control of its calendar beginning October 
1, 1975. The superior court has always possessed the power to require the 
Attorney General's office to schedule a case for trial or to provide appro­
priate reasons for not so doing. 

STANDARD 

5.2 Courtroom decorum. 

(a) The prosecutor should support the authority of the court ~d 
the dignity of the trial courtroom by strict adherence to the rules of decorum 
and by manifesting an attitude {if professional respect toward the judge, 
opposing counsel, witnesses, defendants, jurors and others in the courtroom. 

(b) When court is in session the prosecutor should adm.'ess the court, 
not opposing counsel, on all matters relating to the case. 

(c) It is unprofessional conduct for a prosecutor to engage in be­
havior or tactics purposefully calculated to irritate or annoy the court or 
opposing counsel.' 

(d) A prosecutor should comply promptly with all orders and direc­
tives or the court, but he has a duty to have the record reflect adverse ruljngs 
or judicial conduct which he considers prejudicial. He has a right to1Uake 
respectful requests for reconsideration of adverse rulings. , 

(e) A prosecutor should be punctual in all court appearances. 
(f) Prosecutors should take leadership in dtweloping, with the cO­

operation of the courts and the bar, a code of docrum and professional 
etiquette for courtroom conduct. 

COMMENT 

The Committee favors adoption of Standard 5.2. Indeed, many of the 
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matters covered thereby are covered by the Code or Professional Respon­
sibility. For example, DR 7-106 (CX6) forbids undignified or discourteous 
conduct which is rlegrading to the court. DR 7-106(A) provides that a lawyer 
shall not disregard or advise his client to disregard a ruling made by a court, 
but may take appropriate steps in good faith to contest the validity of such 
a ruling. With respect to Subsection (f) of the Standard, the Committee is 
of the opinion that the Code of Professional Responsibility provides ade­
quate guidelines fot courtroom conduct. 

STANDARD 

5.3 Selection of jurors. 

(a) The prosecutor should prepare himself prior to trial to discharge 
effectively his flUlction in the selection of the jury and the exercise of chal­
lenges for cause and peremptory challenges. 

(b) In those cases where it appears necessary to conduct a pretrial 
investigation or the background of jurors the prosecutor should restrict 
himself to investigatory methods which will not harass or lUlduly embarrass 
potential jurors or invade their privacy and, whenever possible, he should 
restrict his investigation to records and sources of information already in 
existence. 

(c) In jurisdictions where lawyers are permitted to personally ques­
tion jurors on voir dire, the opportWlity to question jurors should be used 
solely to obtain information for the intelligent exercise of challenges. A 
prosecutor should not intentionally use the voir dire to present factual matter 
which he knows will not be admissible at trial or to argue his case to the 
jury. 

COMMENT 

Particularly because trial counsel in Delaware do not participate 
actively in voir dire, there is a need for counsel to become familiar with 
the background of prospective jury members. In general, Delaware practice 
is in accord with the Standard. See the Comparative Study on Trial by 
Jury. 

STANDARD 

5.4 Relations with jury. 

(a) It is unprofessional conduct for the prosecutor to commlUlicate 
privately with persons summoned for jury duty or impaneled as jurors con­
cerning the case prior to or during the trial. The prosecutor should avoid 
the reality or appearance of any such improper communications. 

(b) The prosecutor should treat jurors with deference and respect, 
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avoiding the reality or appearance of currying favor by a show of undue 
solicitude for their comfort or convenience. 

(c) After verdict, the prosecutor should not make comments to 
or ask questions of a juror for the purpose of harassing or embarrassing 
the juror in any way which will tend to influence judgment in future jury 
service. 

COMMENT 

Delaware practice is in accord with the Standard. Code of Professional 
Responsibility DR 7-108 (A)-(C) forbids communication with a juror out­
side the course of official proceedings both before and during trial. The con­
duct covered by Subsection (c) of the Standard is covered by DR 7-108 
(D). 

STANDARD 

5.5 Opening statement. 

In his opening statement the prosecutor should confine his remarks 
to evidence he intends to offer which he believes in good faith will be avail· 
able and a admissible and a brief statement of the issues in the case. It is 
unprofessional conduct to allude to any evidence unless there is a good 
faith and reasonable basis for believing that such evidence will be tendered and 
admitted in evidence. 

COMMENT 

Delaware practice is generally in accord with the Standard, but viola­
tions should be dealt with appropriately by the court. Code of Professional 
Responsibility DR 7-106(CX1) forbids stating or alluding to any matter that 
counsel has no reasonable basis to believe is relevant to the case or that will 
not be supported by admissible evidence. 

STANDARD 

5.6 P,resentation of evidence. 

(a) It is unprofessional conduct for a prosecutor knowingly to offer 
false evidence, whether by documents, tangible evidence, or the testimony 
of witnesses, or fail to seek withdrawal thereof upon discovery of its falsity. 

(b) It is unprofessional conduct for ii, prosecutor knowingly and for 
the purpose of bringing inadmissible matter to the attention of the judge 
or jury to offer inadmissible evidence, ask legally obj~ctionable questions, 
or make other impermissible comments or arguments in the presence of the 
judge or jury . 
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(c) It is unprofessional conduct for a prosecutor to permit any 
tangible evidence to be displayed in the view of the judge or jury which 
would tend to prejudice fair consideration by the judge or jury until such 
time as a good faith tender of such evidence is made. 

(d) It is unprofessional conduct to tender tangible evidence in the 
view of the judge or jury if it would tend to prejudice fair consideration by 
the judge or jury unless there is a reasoJ)able basis for its admission in evi­
dence. When there is any doubt about the admissibility of such evidence 
it should be by an offer of proof and a ruling obtained. 

COMMENT 

The use of false evidence is prohibited, as is the eliciting of false testi­
mony or penniHing a witness to testify knowing the testimony to be false 
or misleading. Miller v. Pate, 386 U.S. 1 (1967); Alcorta v. Texas, 355 U.S. 
28 (1957); Code of Professional Responsibility DR 7-102(A)(4). Delaware 
practice is in accord with the Standard, which should be equally binding upon 
defense counsel. See the Comparative Study on The Defense Function. 

STANDARD 

5.7 Examination of witnesses. 

(a) The interrogation of all witnesses should be conducted fairly, 
objectively and with due regard for the dignity and legitimate privacy of the 
witness, and without seeking to intimidate or humiliate the witness unneces­
sarily. Proper cross-examination can be conducted without violating rules 
of decorum. 

(b) The prosecutor's belief that the witness is telling the truth does 
not necessarily preclude appropriate cross-examination in all circumstances, 
but may affect the method and scope of cross-examination. He should not 
misuse the power of cross-examination or impeachment to discredit or un­
dermine a witness if he knows the witness is testifying truthfully. 

(c) A prosecutor should not call a witness who he knows will claim 
a valid privilege not to testify, for the purpose of impressing upon the jury 
the fact of the c1ainl of privilege. In some instances, as defmed in the Code 
of Professional Responsibility, doing so will constitute unprofessional con­
duct. 

(d) It is unprofessional conduct to ask a question which implies 
the existence of a factual predicate which the examiner knows he cannot 
support by evidence. 

COMMENT 

Delaware practice is generally in accord with the Standard. Certainly 
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the Standard should be interpreted to provide for a fairly wide range of con­
duct which does not violate ordinary notions of courtroom decorum. 

STANDARD 

5.8 Argument to the jury. 

(a) The prosecutor may argue all reasonable inferences form evidence 
in the record. It is unprofessional conduct for the prosecutor intentionally 
to misstate the evidence or mislead the jury as to the inferences it may draw. 

(b) It is unprofessional conduct for the prosecutor to express his '> 

personal belief or opinion as to the truth or falsity of any testimony 01' 

evidence or the guilt of the defendant. . 
(c) The prosecutor should not use arguments calculated to inflame 

the passions or prejudices of the jury. 
(d) The prosecutor should refrain from argument which would' 

divert the jury from its duty to decide the case on the evidence, by injecting 
issues broader than the guilt or innocence of the accuSed under the con­
trolling law, or by making predictions of the consequences of the jury's 
verdict. 

COMMENT 

Delaware practice is generally in accord with the Standard. Code of 
Professional Responsibility DR 7-102(A)(5) prohibits knowingly mak\ng a 
false statement oflaw or fact. DR 7-106(CX3)(4) forbids asserting personal 
knowledge or opinion except as a witness. 

STANDARD 

5.9 Facts outside the record. 

It is unprofessional conduct for the prosecutor intentionally to refer 
to or argue on the basis of facts outside the record whether at trial or'on 
appeal, unless such facts are matters of common public knowledge based 
on ordinary human experience or matters of which the court may take 
judicial notice. 

COMMENT 

Delaware practice is in accord with the Standard. 

STANDARD 

5.10 Comments by prosecutor after verdict. 

The prosecutor should not make public comments critical of a verdict, 
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whether rendered by judge or jury. 

COMMENT 

While the rule proposed by Standard 5.10 seems a wise one, it is only 
fair if it applies equally to defense counsel,and jf it does not the Committee 
would not f~vor adoption of the Standard solely restricting the prosecution. 

PART VI. SENTENCING 

6.1 Role in sentencing. 

(a) The prosecutor should not make the severity of sentences the 
index of his effectiveness. To the extent that he becomes involved in the 
lIentencing process, he should seek to assure that a fair and informed judg­
ment is made on the sentence and to avoid unfair sentence disparites. 

(b) 'WIlere sentence is fIxed by the judge without jury participation, 
the prosecutor ordina..riIy should not make any specifIc recommendation 
as to the appropriate sentence, unless his recommendation is requested by 
the court or he has agreed to make a recommendation as the result of plea 
discussions. 

(c) Where sentence is fIXed by the jury, the prosecutor should pre­
sent evidence on the issue within the limits permitted in the jurisdiction, 
but should avoid introducing evidence bearing on sentence which will pre­
judice the jury's determination of the issue of guilt. 

COMMENT 

TIle Committee favors adoption of· Subsection (a) of the Standard. 
and believes that it should be made a policy of the Department of Justice. 
With respect to Subsection (b), the Committee believes that the prosecutor 
has an affirmative duty to recommend an appropriate sentence; indeed, such 
recommendations have frequently been requested by superior court judges. 
Since juries do not fix any sentences in DeJ,aware, Subsection (c) is inappli-
cable. ., 

STANDARD 

6.2 Information relevant to sentencing. 

(11) The prosecutor should assist the court in basing its sentence on 
complete and accurate infonnation for use in the presentence report. He 
should disclose to the court any information in his mes relevant to the 
sentence. If incompleteness or inaccurateness in the presentence report comes 
to his attention, be should take steps to present the complete and correct 
information to the court and to defense counsel. 
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(b) The prosecutor should disclose to the defense and to the court 
at or prior to the sentencing proceeding all information in his mes which is 
relevant to the sentencing issue. 

COMMENT 

The prosecutor has a duty to disclose evidenc~' material to punish­
ment. Brady v. Maryland, 373 U.S. 83 (1963). The Attorney General's office 
has not been able to comply readily with the requirement that it examine 
the pre-sentence report for completeness, because copies of the pre-sentence 
report have not been made available. The Attorney General's office makes 
its mes available to the pre-sentence officer. The broadened rules of dis­
covery suggested in the Comparative Study on Discovery and Procedure· 
Before Trial should assist in making information relevant to sentence gener­
ally more available to the defense. 
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CHAPTER 17 

THE DEFENSE FUNCTION 

PART I. GENERAL STANDARDS 

1.1 Role of defense counsel; function of standards. 

(a) Counsel for the accused is an essential component of the adminis­
tration of criminal justice. A court properly constituted to hear a criminal 
case must be viewed as a bipartite entity consisting of the judge (and jury, 
where appropriate), counsel for the prosecution, and counsel for the accused. 

(b) The basic duty the lawyer for the accused owes to the administra­
tion of justice is to serve as the accused's counselor and advocate, with cour­
age, devotion and to the unnost of his learning and ability, and according 
to law. 

COMMENT 

The Standard sets forth the ideal arrangement, which is consistent· 
with the Code of Professional Responsibility as adopted in Delaware. See 
Canon 1 and related ethical considerations and disciplinary rules. While this 
Standard undoubtedly represents the prevailing rule, some members of the 
Committee feel that individual trial judges may view defense counsel, par­
ticularly the public defender, as a public servant whose function it is to serve 
the convenience of the court. The Committee believes that the status of 
defense counsel and the importance thereofin the adluinistration of criminal 
justice should be clearly recognized. The Committee does not believe that 
there has been a problem in Delaware with respect to defense counsel not 
devoting wholehearted efforts to the defense of a client. The Code of Pro­
fessional Responsibility clearly recognizes that counsel's duty is to his client 
as a zealous advocate, while his duty to the court is as an officer of the court 
with a duty to maintain competence and integrity of the legal profession. 

STANDARD 

1.1 (c) The defense lawyer, in common with all members of the bar, is subject 
to standards of conduct stated in statutes, rules, decisions of courts, and 
codes, canons or other standards of professional conduct. He has no duty 
to execute any directive of the accused which does not comport with law 
or such standards; he is the professional representative of the accused, not 
his alter ego. 

COMMENT 

Over-representation of criminal defendants by attorneys has not proven 
to be_ a problem in Delaware. There are doubtless occasions when counsel 
may, in the heat of combat, become emotionally involved in tIle handling 
of a case, but the trial bench has proven to be reasonably understanding 
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in this matter and has maintained good control of conduct during trial. 

STANDARD 

1.I(d) It is unprofessional conduct for a lawyer intentionally to misrepresent 
matters of fact or law to the court. 

COMMENT 

Code of Professional Responsibility DR 1-102(AX 4) prohibits lawyers 
from engaging In conduct "involving dishonesty, fraud, deceit, or misrepre­
sentation." Delaware law is in accord with the Standard. 

STANDARD 

1. I (e) It is the duty of every lawyer to know the standards of profe!:Sional 
conduct as defined in codes and cannons of the legal profession and in this 
report, to the end that his performance will at all times be guided by appro­
priate standards. The functions and duties of defense counsel are governed 
by such standards whether he is assigned or privately retained. 

COMMENT 

Delaware practice is in accord with the Standard. The Committee 
recommends fr,yquent programs of continuing education to alert practicing 
members of the bar to the Code of Professional Responsibility. 

STANDARD 

1.I(f) In this report the term "unprofessional conduct" denotes conduct 
which is or should be made subject to disciplinary sanctions. Where other 
terms are used, the standard is intended as a guide to honorable professional 
conduct and performance. These standards are not intended as criteria for 
the judicial evaluation of the effectiveness of counsel to determine the 
validity of a conviction; they mayor may not be relevant in such judicial 
evaluation, depending upon all the circumstances. 

STANDARD 

1.2 Delays; punctuality. 

(a) Defense counsel should avoid unnecessary delay in the disposi­
tion of cases. He should be punctual in attendance upon court and in the 
submission of all motions, briefs and other papers. He should emphasize to 

.. his cli.ent and all witnesses the importance of punctuality in attendance in 
~ court. . 
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COMMENT 

It is difficult to reconcile the duty of an attorney to represent his client 
and interpose all necessary legal defenses and the Standard. The question of 
what is "unnecessary" is a matter of professional judgment. It is, therefore, 
suggested that unless the abuse is clear and convincing, well beyond a reason­
able doubt, defense counsel should be indulged in the fIling of motions, the 
handling of matters, requests for continuances and the like. Notwithstanding 
the huge increase in crime and the connected problems of overflow into the 
judicial system, the court should be cognizant of the fact that it is trying 
one defendant at a time and that defendant has rights which are by no means 
restricted by the fact that there may be double or triple the number of defen­
dants that there were several years ago. While it is not suggested that the 
system grind to a halt while there be careful determination of each applica­
tion each defense counsel makes, courts should be aware of the heavy res­
ponsibility defense counsel has in representing a criminal defendant especially 
in serious cases. 

STANDARD 

1.2(b) It is unprofessional conduct for defense counsel intentionally to mis­
represent facts or othewise mislead the court in order to obtain a continu­
ance. 

(c) Defense counsel should not intentionally use procedural devices for 
delay for which there is no legitimate basis. 

COiviivl ENT 

Code of Professional Responsibility DR l-102(AX4)(5) prohibits con­
duct involving dishonesty, fraud, deceit and misrepresentation and other 
conduct prejudicial to the administration of justice. The Committee believes 
that any violation of this disciplinary rule should be promptly remedied. 
The Committee has greater difficulty with the administration of Standard 
l.2(c). Courts should be very hesitant to substitute their own view of proper 
defense strategy for that of defense counsel. What some judges may refer 
to as "mere technicalities" may, in fact, be constitutionally guaraIfteed rights 
which should,rot lightly be abrogated. 

STANDARD 

1.2(d) A lawyer should not accept more employment than he can discharge 
within the spirit of the constitutional mandate for speedy trial and the 
limits ofl~s capacity to give each client effective represe~tation. It is ~n. 
professional conduct to accept employment for thr- purpose of delaymg 
~al. c 
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COMMENT 

The matters covered by the Standard have represented something of a 
problem, especially in the superior court. Several lawyers have, on occasion, 
taken more cases on than they canlegitimately handle, and the Committee 
. believes that the court should be more active in prohibiting this. While it 
would be impractical and possibly unconstitutional for a court to deny a 
particular criminal defendant his choice of counsel, the court can discipline 
an attorney who habitually overschedules himself to the point where he can­
not try cases legitimately scheduled for trial. However, it should be noted 
that heretofore the scheduling of cases was handled by the Attorney General. 
The Attorney General· has, on occasion, overschduled particular lawyers 
on particular days where they could not try the number of cases given them. 
It Is hoped that with scheduling now a function of the court and hopefully 
computerized to some degree, overloading of a particular lawyer can be 
avoided. Computerizing will also enable the court to inventory the number 
of cases that individual counsel have and when more experience is available 
as to what one lawyer can legitimately handle during a particular period of 
time, the court can then develop accurate guidelines as to when an attorney 
has overscheduled himself and when he should be required to divest himself 
of a case, or at least be subject to professional discipline if he goes beyond 
the particular guideline. 

STANDARD 

1.3 Public statements. 

(a) The lawyer representing an accused should avoid personal pub­
licity connected with the case before trial, during trial and thereafter. 

(b) The lawyer should comply with the ABA Standards on Fair Trial 
and Free Press. In some instances, as defined in the Code of Professional 
Responsibility, his failure to do so will constitute unprofessional conduct. 

COMMENT 

This Standard seems to be unnecessarily vague. Certainly an attorney 
should be professionally disciplined for using publicity to in any way further 
the interest of his case or the interest of a particular defendant. Further, 
the Code of Professional Responsibility prohibits attempts at personal pub­
licity through undue calling of attention to himself. Thus, a lawyer who 
habitiually manages to reach the front pages of the newspaper because of 
attempts at personal publicity should be subject to professional discipline. 
On the other hand, the public should not be prevented from access to in­
formation about pending criminal matters and indeed about the entire ad­
ministration of justice, so lawyers should not be intimidated in talking to 
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members of the press or media about a pending case as long as they ao not 
violate the Code of Professional Responsibility in so doing. 

STANDARD 

1.4 Advisory councils on professional conduct. 

(a) In every jurisdiction an advisory body of lawyers selected for 
their experience, integrity and standing at the trial bar should be established 
as an advisory council on problems of professional conduct in crimmal cases. 
This council should provide prompt and confidential guidance and advice 
to lawyers seeking assistance in the application of standards of professional 
conduct in criminal cases. 

(b) Communications between a lawyer and such an advisory council 
should have the sam.e privilege for protection of the client's confidences as 
exist between lawyer and client. The council should be bound by statute 
or rule of court in the same manner as a lawyer is bound not to reveal any 
disclosure of the client except (i) if the client challenges the effectiveness 
of the lawyer's conduct of the case and the lawyer relies on the guidance 
received from the council; and (ii) if the lawyer's conduct is called into 
question in an authoritative disciplinary inquiry or proceeding. 

COMMENT 

The Delaware State Bar Association maintains an ethics committee 
which provides advisory service to attorneys who have questions· regarding 
the application of the Code of Professional Responsibility with respect 
to all aspects of practice. This committee Rromptly renders opinions when 
requested 1.0 do so by members of the bar. It is suggested that a subcom­
mittee be formed within this same committee to render advice on strictly 
criminal matters, since the problems in this area are probably unique and 
the committee would be better served by having a small panel composed 
of experienced criminal a.ttorneys of integrity who could render advisory 
opinions on the problems /11at criminal attorneys have. A small subcommittee 
might be able to respond, more quickly than a larger committee to ethical 
problems arising at or very ,near trial. 

The practice of the ethics committee is in accord with subsection (b) 
of the Standard. The Committee would recommend formal adoption of the 
language contained in the Standard. 

STANDARD 

1.5 Trial lawyer's duty to administration of criminal justice. 

(a) 'DIe ·bar shoul\~ encourage through every available means the 
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widest possible participation in tile defense of criminal cases by experienced 
trial lawyers. Lawyers active in general trial practice should be encouraged 
to qualify themselves for participation in criminal cases both by formal 
training and through experience as associate counsel. 

(b) All qualified trial lawyers should stand ready to undertake the 
defense of an accused regardless of public hostility toward the accused or 
personal distate for 'the offense charged or the person of the defendant. 

(c) Qualified trial lawyers should not assert or announce a. general·· 
unwillingness to appear in criminal cases; law firms should enco1lrage partners 
and associates to appear in criminal cases. 

COMMENT 

\) The Standard suggests that participation in criminal defense matters 
'\. by civil trial lawyers be voluntary, yet widespread and systematic. The 

'1;t;Q~p1ittee does not believe that this is presently the case in Delaware. On 
f( occ~i.~~n, in certain meritorious cases, members of the civil trial bar have 
~~.enjhost generous with their time, but this is usually done on the urging 

orit particular judge and by particular appointment. The Committee believils 
that all civil trial counsel of exper~ence should be placed on the court ap­
pointed 1ist maintained by the superior court, and their services rotated so 
that prestigious members of the civil trail bar take their turns trying criminal 
cases. Of course, lawyers should not be placed on such a list until they are 
experienced; this would avoid the intrusion in the trial process of unqualified 
lawyers seeking trial experience and the associated pUblicity when they are 
not adequately prepared to handle criminal cases at the trial level. 

The Committee believes that the Delaware Bar has been above reproach 
with respect to the handling of unpopular cases. Prior to the implementation 
of the public defender system, private counsel were appointed and res­
ponded dutifully to the call of their profession. Unfortunately, the courts 
have been reluctant (and in some cases unable) properly and adequately to 
compensate counsel for taking on such cases. For example, when four mem­
bers of the private bar took on representation of the so-called "Smyrna Five" 
extremely ungenerous compensation was provided for these lawyers, and it 
took a legal action brought on their behalf for adequate compensation to 
be paid to them. The Committee believes that qualified trial lawyers who 
are appointed to Cases should be adequately compensated for their pro­
fessional services. 

The Committee has also found that certain large law firms seem to dis­
courage partiCipation' in criminal cases, probably because there is enough 
work to keep them busy without volunteering their time in such matters. 
The Committee believes that rotation of representation in criminal cases 
should be mandatorx and that no lawyer or firm of lawyers otherwise quaIi-

o fled should be perm~:tted to avoid representation of criminal defendants. 
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STANDARD 

1.6 Client interests paramount. 

Whether privately engaged, judically appointed or serving as part of 
a legal aid system, the duties of a lawyer to his client are to represent his 
legitimate interests, ami considerations of personal and 'professional advan­
tag~ should not influence his advice or performance. . 

COMMENJ 
'\\\\ .;;;: ( 

Code of ProfessionabResponsibility Dp .. 7-101 provides that a lawyer 
should not intentionally fail to seek the lawful objectives of his client through 
reasonably available means permitted by law and the disciplinary rules. 
This formulation appears to the Committee to be preferable to the formu­
lation in the Standard, which vaguely refers to "considerations of personal 
and professional advantage." In many cases, the Committee believes, such 
considerations are legitimate so long as they do not interfere with the proper 
representation of the client. 

PART II. ACCESS TO COUNSEL 

2.1 Communication. 

Every jurisdiction should guarantee by statute or rule, of court the 
right of an accused person to prompt and effective communication with a 
lawyer and should require that reasonable access to a telephone or other 
fllcilities be provided for that purpose. 

COMMENT 

Delaware practice is in accord with the Standard, and the COInmittee 
would recommend its implementation by rule of court. The Committee 
does note that an important impediment to communication by criminal 
lawyers with their clients is the inaccessibility of the Delaware Correctional,. 
Center which is located in the middle of the State rather than near the 

".principal population center. One way to alleviate this problem would be to 
construct a pre-trial detention facility in or near Wilmington to facilitate 
pre-trial communication between counsel and client. 

STANDARD 

2.2 Referral service for criminal cases. 

(a) To assist persons who wish to retain counsel privately and who 
do not know a lawyer or how to e~gage one, every jurisdiction should have 
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a referral service for criminal cases. The refen'al service should m&intain a 
list of lawyers willing and qualified to undertake the defense of a criminal 
case; it should be so organized illat it can provide prompt service at all times. 

(b) The availability of the referral service should be publicized. In 
addition, notices containing the essential infonnation about the referral 
service and how to contact it should be posted conspicuously in police 
stations, jails and wherever else it is likely to give effective notice. 

COMMENT 

The Delaware Bar Association maintains a lawyer referral service. 
However, this service does not make an effort to segregate the names of 
"qualified" criminal defense lawyers. It has been suggested that the Delaware 
Bar Association publish a directory of lawyers in which lawyers WOUld, 
under appropriate standards and guidelines, be allowed to assert professional 
specialtit)s. In addition to the suggestions contained in this Standard, it is 
further suggested that the Delaware Bar Association publish a list of qualified 
criminal attorneys and that list be made available in police stations, jails 
and the like, and that such list contain sufficient biographical data and the 
Martindale·Hubbell ratings (with the permission of that organization) so as 
to enable a criminal defendan.t to make an intelligent choice as to counsel 
to represent him. No person should be on this list who has not established 
his qualification as a criminal lawyer. 

STANDARD 

2.3 Prohibited referrals. 

(a) It is unprofessional conduct for a lawyer to accept referrals by 
agreement or as a regular practice from law enforcement personnel, bonds· 
men Dr cOllrt personnel. 

(b) Regulations and licensing requirements governing the conduct 
of law enforcement persom~el, bondsmen, court personnel and others in 
sinlilar positiol.ls should prohibit their referring an accused to any particular 
lawyer and sllOuldrequire them, whCll asked to suggest the name of an 
attorney, to direct the accused to the referral service Or to the local bar 
association if no referral service exits. 

COMMENT 

Code of Professional Responsibility DR 2-103 forbids an attorney to 
give compensation or anything of value to a person or orgainzation to rccom· 
ment or secure his employment, or to reward a person or organization for 
having made a recommendation resul ting in his employment. 

I t has come to the attention of the Committee that certain defense 
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lawyers give their professional cards to correctional and law enforcement per­
sonnal for distribution to persons they apprehend. The Committee is not 
aware of any instances of fee splitting in such a situation, but the Committee 
understands that the ethic:s committee of the Delaware Bar Association has 
advised one of the members of the Committee that this consititutes pro­
hibited conduct and is a violation of the Code of Professional Responsibility. 
The Committee recommends that appropriate steps be taken to prevent 
future occurrences of this misconduct. 

STANDARD 

2.4 Recommendation of professional employment. 

The lawyer should be alert to and comply with the requirements of 
the Code of Professional Responsibility regarding recommendation of pro­
fessional employment. 

PART III. LAWYER·CLlENT RELATIONSHIP 

3.1 Establishment of relationship. 

(a) Defense counsel should seek to establish a relationship of trust 
and confidence with the accused. The lawyer should explain the necessity 
of full disclosure of all facts known to the client for an effective defense, 
and he should explain the obligation of confidentiality which makes 
privileged the accused's disclosures relating to the case. 

(b) The conduct of the defense of a criminal case requires trained 
professional skill and judgment; therefore, the technical and professional 
decisions must rest with the lawyer without impinging on the right of tIle 
accused to make the ultimate decisions on certain specified matters, as 
delineated in section S.2. 

(c) To insure the privacy essential for confidential communication 
between lawyer and client,. adequate facilities should be available for private 
discussions bet\~een coimset and accused in jails, prisons, court houses and 
other plaJes where accused persons must confer with counsel. 

(d) Personnel of jails, prisons and custodial institutions should be 
prohibiJed by law or administrative regulations from examining or other­
wise interfering with any communication or correspondence between a 
client and hi!! lawyer relating to legal action arising out of charges or in­
carceration. 

COMMENT 

Code of Professional Responsibility Canon 4 provides that a lawyer 
should preserve the confidences and secrets of his client. Delaware practic;e 
is generally in accord with the Standard. Adequate facilities are available for 
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cOllfcrences with clients, and the regulations of the Delaware Correctional 
Center are in compliance with Subsection (b) of the Standard. 

STANDARD 

3:2 Interviewing the client. 

(a) As soon itS practicable the lawyer should seek to determine all 
relevant facts known to the accused. In so doing, the lawyer should probe 
for all legally relevant information without seeking to influence the direction 
of the client's responses. 

(b) It is unprofessional conduct for the lawyer to instruct the client 
or to intimate to him in any way that he should not be candid in revealing 
fncts so as to afford the lawyer free rein to take action which would be 
precluded by the lawyer's knowing of such facts. 

COMMENT 

Tho Committee believes that the practice. of the Delaware Bar is in 
accord with the Standard. 

STANDARD 

3.3 Fees. 

(a) In cJ,etermining the amount of the fee in a criminal case it is 
proper to consider the time and effort required, the responsibility assumed 
by counsel, the novelty and difficulty of the questions involved, the skill 
requisite to l>l'oper representation, the likelihood that other employment will 
be precluded, the fee customarily charged in the locality for similar services, 
the gravity of the charge, the experience, reputation and ability of the lawyer 
and the capacity of the client to pay the fee. 

(b) It is unprofessional conduct for a lawyer to imply that com­
pensation of the lawyer is for anything other than professional services 
rendered by him or by others for him. 

(c) It is unprofessional conduct for a lawyer to enter into an agree­
ment for, charge, or collect an illegal or clearly excessive fee. 

(d) It is unprofessional conduct for a lawyer to divide his fee with 
a nOll-lawyer, except as permitted by the Code of Professional Responsibility. 
He mily share a fee with another lawyer only on the basis of their respective 
services and responsibility in the case, in accordance with the Code of Pro­
fessional Resp'1insibility. 

(e) It is ulllu:ofessional conduct for a lawyer to enter into an arrange­
ment for, charge, or collect a contingent fee for representing a defendant 
in a criminal case. 

·322· 



COMMENT 

The matter of appropriate fees is dealt with by Code of Professional 
Responsibility DR 2-106 which prohibits .the charging of a "clearly excessive 
fee" and provides that a fee is "clearly excessive when, after a review of the 
facts, a lawyer or ordinary prudence would be left with a definite and firm 
conviction that the fee is in excess of a reasonable fee." The Disciplinary 
Rule goes on to outline eight factors which are relevant in determining 
the reasonableness of the fee: 

1. The time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal service 
properly. 

2. The likelihood, if apparent to the client, that the acceptance 
of the particular employment will preclude other employment by the lawyer. 

3. The fee customarily charged in the locality for similar legal 
services. 

4. 
5. 

stances. 
6. 

The amount involved and the results obtained. 
The time limitations imposed by the client or by the circum-

The nature and length of the professional relationship with the 
clien t. ~ 

7. The experience, reputation, and ability of the lawyer or lawyers 
performing the services. 

8. Whether the fee is fixed or contingent. 

The Standard is in agreement wfit';-, the Disciplinary Rule in this case. 
However, t.~eCommittee recognizes t1'111t there may be a wide degree of 
latitude in setting a reasonable and proper fee in consideration of the factors 
enumerated. 

STANDARD 

3.4 Obtaining publication rights from the accused. 

It is unprofessional conduct for a lawyer, prior to condusion of aU 
aspects of the matter giving rise to his employment, to enter into anyagree­
ment or understanding with a client or a prospective dient by which he 
acquires an interest in pUblication rights with respect to the subject matter 
of his employment or proposed employment. 

COMMENT 

While the Committee is not aware that any incident of the sort covered 
by the Standard has occurred in Delaware, the Committee recommends 
adoption of the Standard. Code of professional Responsibilfty DR 5-104 

-323-

.1 
\ 
" , 



(ll) states that "Prior to conclusion of all aspects of the matter giving rise 
to his employment, a lawyer shalll10t enter into any arrangement or under-

I standirlg with a client or a prospective client by which he acquires an interest 
in publication rights with respect to the subject matter of his employment 
or proposed employment." 

STANDARD 

3.5 Conflict of interest. 

(a) At the earliest feasible opportunity defense counsel should dis­
close to the defendant any interest in or connection with tJle case or any 
other matter that might be relevant to the defendant'sflelection of a lawyer 
to represent ]liIil. 

(b) Except fol' preliminary matters such as initial hearings or appli­
cations for bail, a lawyer or lawyers who are associated irl practice should 
llQ't undertnke. to defend more than one defendant in tJle same criminal 
!.)ase if the ditty to one of the defendants may conHict WitJI ilia duty to 
.i\llother. The potential for conflict of interesUn repl'esenting multiple defen­
dsmts js so grave that ordinarily a lawjer shotdd decline to act fOl'more tltan 
one of s~veral codefendants except in unllsual situations when, after care­
M invel;ugation, it is clear that no conflict is likely to develop and when the 
seVetill defendants give an informed consent to such multiple representation. 
In some instances, as defined in tJle Code of Professional Responsibility, 
Ill.'lcel}tjng 01' continuing employment by more than one deifendant in the same 
criminal case will constitute unprofessional conduct. 

(e) In ac~el>ti)lg l)ayment of fees by one person for the defense of 
another, a lawyer. should b~ careful to determine tJlat he will not be COll­
fronted with n contlict of loyalty since his entire loyalty is due the accused. 
It is tlllprofessionr.tl conduct for the lawyer to accept such compensation 
except with tllcconsent of the accused after full disclosure. It is unpro­
fessional conduct for nlawyer to perwit a person who recommends, employs, 
or pays him to rendel' legrJl services for anotJler to direct or regulate his pro­
fessional judgment illl'enderjng such legal services. 

(d) U is unprofessional conduct for a lawyer to defend a criminal 
(Jose in WltMl tJIC lawyer's partner or other professional associate is or has 
been the: pT.'osecutor. 

COMMENT 

The sul~iect matter of the Standard is covered by Code of Professional 
Respc;lIlsibllily DR 5·10S which prohIbits a lawyer to accept or continue 
employtn€,\nt if the .interest of another client may impair the independent 
professional judgment of the lawyer. The Public Defender's Office and 
prlVnte defonse counsel in Delaware observ~ the conduct specified in Sub-
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section (b) of the Standard. In Hill v. State, Del. Sup!"., 316 A.2d 557 (1974), 
the Supreme Court of Delaware, citing DR 5-105 and Standard 3.5, re­
affirmed the general rule that joint representation of clients violates the 
Sixth Amendment right to effective counsel only if it, can be shown that an 
actual conflict exists. 

STANDARD 

3.6 Prompt action to protect the accused. 

(a) Many important rights of the accused can be protected and pre­
served only by prompt legal action. The lawyer should inform the accused 
of his rights forthwith and take alI necessary action to vindicate such rights. 
He should consider all procedural steps which in good faith may be taken; 
including, for example, motions seeking pretrial release of the accused, 
obtaining psychiatric examination of the accused when a need appears, 
moving for a change of venue or continuance, moving to suppress illegally 
obtained evidence, moving for severance from joir~tly charged defendants, " 
or seeking dismissal of the charges. II 

(b) A lawyer should not act as surety on a bail bond either for the 
accused or others. 

COMMENT 

Delaware practice is in accord with the Standard. Since it is entirely 
appropriate for defense counsel to take such of the steps as arc outlined 
in Subsection (a) as appear appropriate in order to protect the rights of the 
accused, courts shOUld recognize that defense counsel has a professional 
obligation to take such steps. Subsection (b) shOUld appJy, not only to the 
lawyer himself, but to members of his imniJediate family and persons with 
whom he has any business interests.' 

StANDARD 

3.7 Advice and servil;e on anticipated unlawful ,::ooduct. 

(a) It is a lawyer's duty to advise his client to comply with the 
law but he may advise concerning the meaning, scope al1d validity of a 
law. 

(b) It is unprufessional conduct for a lawyer to counsel his client 
in or knowingly assist his client to engage in conduct which the lawyer 
knows to be illegal or fraudulent. 

(c) It is unprofessional conduct for a lawyer to agree in advlillce 
of the commissi()n of a cruue t11at he will serve as counsel for the defendal1t, 
except as part of a bona fide effort to determine the validity, scope, meaning 
or application of the law, or where the defense is incident to a general retainer 
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for legal services to a person or enterprise engaged in legitimate acitivity. 
(d) E~cellt as provided in section 7.7, a lawyer may reveal the ex­

pressed intention of his client to commit a crime and the information neces­
sary to prevent the crime; and he must do so if the contemplated crime is 
one which would seriously endanger the life Oi' safety of any person or 
corrupt the processes of the courts and the lawyer believes such action on 
his part is necessary to prevent it. 

COMMENT 

Delaware practice is in accord with the Standard. The Code of Pro­
fessional Responsibility DR 7-102 (A)(7) prohibits a lawyer in his represen­
tation of a client, ftom counselling or assisting his client in conduct that the 
lawyer knows to be illegal or fraudulent. DR 4.101(C)(3) permits a lawyer 
to reveal the intention of his client to commit a crime and the information 
necessary to prevent the crime. 

STANDARD 

3.8 Duty to keep client informed. 

The lawyer has a duty to keep his client informed of the developments 
in the case and the progress of preparing the defense. 

COMMENT 

While Delaware practice is generally in accord with the Standard, 
the Committee would favor the adoption of an appropriate rule to give effect 
to the Standard. 

STANDARD 

3.9 Obligations to client and duty to court. 

Once It lawyer has undertaken the representation of an accused his 
d~ltjes and obligations are the same whether he is privately retained. ap­
pointed by the court, or serving in a legal aid or defender system. 

COMMENT 

The Committee favors adoption of the Standard. At present, the court 
treats attorneys who are public defenders somewhat differently and expects 
more of them than privately retained counsel. Specifically, the court expects 
public defenders to interchange cases even on the day of trial when, because 
of scheduling problems, a public defender has more than one case. The court 
docs not expect this to be aone anlOng attqrneys in private practice. There· 
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fore, it is not unusual for a public defender to be required to represent an 
unfamiliar client because his original public defender is engaged in another 
case that is carried over from the previous day. On the other hand, it is un­
heard of for the court to require' a private criminal attorney to call in one 
of his partners or associates to represent someone because he has a carry­
over case. 

PART IV. INVESTIGATION AND PREPARATION 

4.1 Duty to investigate. 

It is the duty of the lawYer to conduct a prompt investigation of the 
circumstances of dIe case and explore aU avem~es leading to facts relevant 
to. guilt .and degree of guilt or penalty. The investigation should always 1lj.­
elude efforts to secure infonnation in the po.ssession of the prosecutio.n and 
law enforcement authorities. The duty to investigitfeexists regardless of 
the accused's admissions or statements to. the lawyet of facts co.nstituting 
guilt or his stated desire to. plead guilty. 

COMMENT 

Delaware practice is generally in accordance with the Standard, and 
the recommendations contained in the Comparative"Study on Discovery and 
Procedure Before Trial will, if adopted, materially assist den\nse counsel 
in the investigation recommended by the Standard. It should be c1ellrIy 
understood that the prosecution should not induce any of its witnesses in 
any case to refuse to speak to the defendant's counselor his inve~tig3.t{)r. 
The Committee is advised that, particularly in rape cases, there appearst\) 
be a general pattern of advice by the Attorney General's office that victims 
need not and should not talk to defense counsel. While the Committe€? 
recognizes that certain safeguards may need to be placed upon such investi-' 
gations,they are an important part in preparing the defense case, particularly 
where the defendant is unable or unwilling to provide any infonnation 
about the alleged incident. 

STANDARD 

4.2 Illegal investigation. 

It is unprofessional conduct for a lawyer knowingly to use illegal means 
to Qbtain evidence or information or to employ, instruct or encourage others 
to do so. 

COMMENT 

Delaware practice is in accord with the St~\nda[d. Code of Professional 
Responsibility DR 1-102(A)(4} prohibits art ~ttorney from en,gaging in 
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conduct involving di$honesty, fraud, deceit, or misrepresentation. It is clear 
that this prohibition applies both to prosecution and defense counsel, and 
it should be uniformly enforced. 

STANDARD 

4.3 Relations with prospective witnesses. 

(a) It is unprofessional conduct to compensate a witness, other than 
an expert, for giving testimony, but it is not improper to reimburse a witness 
fOl' tlle reasonable expenses of attendance upon court, including transpor­
tation and loss of income, provided there is no attempt to conceal the fact 
of reimbursement. 

COMMENT 

Delaware law is in :\ccord with the Standard. Code of Professional 
Responsibility DR 7·109 forbids a lawyer from paying, offering to pay, 
or acquiescing in the payment of compensation to a witness contingent upon 
the content of his testimony or the outcome of the case. But a lawyer may 
advance, guarantee, or acquiesce in the payment of expenses reasonably 
incurred by a witness in attending Or testifying, reasonable compensation 
fo~ his loss of time in attending Or testifying, and a reasonable fee for the 
professional services of an expert witness. 

STANDARD 

4.3(b) In interviewing a prospective witness it is proper but not mandatory 
for the lawyer or his investigator to caution the witnel1s concerning possible 
self-incrimination and his need for counsel. 

COMMENT 

The Committee would favor making mandatory the duty of cautioning 
witnesses about possible self-incrimination and need for counsel. 

STANDARD 

4.3(c) A lawyer should not discourage or obstruct communication between 
prospective witnessesCilld the prosecutor. It is unprofessional conduct to 
adVise anypersotl, other than a client, or cause sucb person to be advised 
to decline to give to the prosecutor or counsel for co-defendants infonnation 
which lie has a right to give. 
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COMMENT 

The Committee favors adoption of the Standard. 

STANDARD 

4.3(d) Unless the lawyer for the accused is prepared to forego impeachment 
of a witness by the lawyer's own testimony as to what the witness stated 
in an interview or to seek leave to withdraw from the case in order to present 
his impeaching testimony, the lawyer should avoid interviewing a prospective 
witness except in the presence of a third person. 

COMMENT 

Code of Professional Responsibility DR 5·102 requires a lawyer to 
withdraw from conduct of the case if, after accepting employment, he 
learns that he or a lawyer in his firm ought to be called as a witness on 
behalf of his client. The Committee recognizes that the procedure of having 
third persons present during witness interviews may be impractical, but 
notes that there are other device!:.' for recording a conversation, such as a 
tape recording, which would provide a feasible substitute. 

STANDARD 

4.4 Relations with expert witne~ses.c 

(a) A lawyer who engages an expert for an opinion shoUld respect 
the independence of the expert and should not seek to dictate the formation 
of the expert's opinion on the subject. To the extent necessary, the lawyer 
should explain to the expert his role in the trial as an impartial witness called 
to aid the fact-fmders and the manner in which the examination of witnesses 
is conducted. 

(b) It is unprofessional conduct for a lawyer to pay an excessive fee 
for the purpose of influencing the expert's testimony or fix the amount of 
the fee contingent upon the testimony he will give or the result in the case. 

I,) 

COMMENT 

Delaware practice is in accord with the Standard. Code of Professional 
Responsibility DR 7-1 09 (c) provides that a lawyer shall not pay, offer to pay, 
or acquiesc(" in the payment of compensation to a witness contingent tlpOn 
the content of his testimony or the outcome of the case. But a lawyer may 
advance, guarantee, or acquiesce in the paymentpf, expenses reasonably 
incurred by a witness in ~~tto~ding or testifying, n%sonabJe compensation '" 
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for his loss of time in attending or testifying, and a reasonable fee for the 
professional services of an expert witness. 

STANDARD 

4.5 Compliance with discovery procedure. 

The lawye~ should comply in good faith with discovery procedures 
undeldhe applicable law. 

COMMENT 

The Committee favors adoption of the Standard. The whole area of 
dlscov'ery in criminal cases should be greatly improved if tlle recommen­
dations in the Comparative Study on Discovery and Procedure Before Trial 
ar~'adopted. 

PART V. CONTROL AND DIRECTION OF LITIGATION 

5.1 Advising the defendant. 

(a) After informing himself fully on the facts and the law, the 
lawyer should advise the accused with complete candor concerning all aspects 
of the case, including his candid estimate of the probable outcome. 

(b) It is uoprofessional conduct for a lawyer intentionally to under­
state or overstate the risks, hazards or prospects of the case to exert undue 
influence on the accused's decision as to his plea. 

(c) The lawyer should caution his client to avoid communication 
about the case with witnesses, except with the approval of the lawyer, to 
avoid any contact with jurors or prospective jurors, and to avoid either the 
reality or the appearance of any other imprope~ activity. 

COMMENT 

Delaware practice is in accord with the Standard. 

STANDARD 

5.2 CCllltrol and direction of the case. 

(a) Certain decisions relating to the conduct of the case are ulU­
mately for the accused and others are ultimately for defense counsel. The 
decisiolls whicb are to be made by the accused after full consultation with 
counsell are: (i) what plea to enter; (ii) whether to waive jury trial; (iii) 
wbethf:r to testify in his own behalf. 

(b) The decisionl. on what witnesses to call, whether and how to 
conduct cross-cxaminatidn, what jurors to accept or strike, what trial motions 
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should be made, and all other strategic and tactical decisions are the exclusive 
province of the lawyer after consultation with his client. 

(c) If a disagreement on significant matters of tactics or strategy 
arises between the lawyer and his client, the lawyer should make a record 
of the circumstances, his advice and reasons, and the conclusion reached. 
The record should be made in a manner which protects the confidentiality 
of the Jawyer-client relation. 

COMMENT 

The Standard represents the general practice in Delaware. The Com­
mittee notes, however, that in certain notorious and disruptive cases, clients 
have asserted far greater rights to control the course of the trial than the 
Standard would allow. The Committee believes that the Standard should be 
codified by an appropriate rule and that counsel should be pennitted to 
withdraw from a case if the client is unwilling to. accept the tactical judg­
ment of his attorney in accordance with the Standard. 

STANDARD 

5.3 Guilty plea when accused denies guilt. 

If the accused discloses to the lawyer facts which negate guilt and the 
lawyer's investigation does not reveal a conflict with the facts disclosed 
but the accused persists in entering a plea of guilty, the lawyer may not 
properly participate in presenting a guilty plea, without disclosure to tbe 
court. 

COMMENT 

Superior Court Criminal Rule 11 does not require an admission of 
guilt as a prerequisite for a plea of guilty, but only a factual basis for the 
entry of.a guilty plea. The Committee, therefore, believes that the Standard 
should be worded so as to make it clear only that a guilty plea shQuld not 
be entered if there is no factual basis for such a plea. As discussed in the 
Comparative Study on Pleas of Guilty, a defendant may w.ish to plead guilty 
in order to avoid the ordeal and expense of a lengthy tiral, or for other 
tactical reasons, which decision should not be discouraged if it is based upon 
a proper understanding of the situation. 

PART VI. DISPOSITION WITHOUT TRIAL 

6.1 D:..ty to explore disposition without trial. 

(a) Whenever tbe nature and. circumstances of tbe case pennit,- the 
lawyer for the accused should explore the possibility of an early diversion 
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/c,f the case from the criminal process through the use of other community 
agencies. 

(b) When the lawyer concludes, on the basis of full investigation and 
study, that under controlling law and the evidence a conviction is probable, 
Ite should so advise the accused and seek his consent to engage in plea dis· 
cussions with the prosecutor, if such appears desirable. 

(c) Ordinarily the lawyer should secure his clienes consent before 
engaging in plea discussions with the prosecutor. 

COMMENT 

Delaware practice is generally in accerd with the Standard. TIle Com­
mittee favers adeptien of the Standard, except that subsection (b) should 
be limited to. a requirement that the defense counsel candidly advise de­
fendant as to. the opportu,nities or risks of trial. Thereafter, the client should 
be allo.wed to. make his own decision as to. whether he should plead guilty 
or not. 

STANDARD 

6.2 Conduct of discussions. 

(a) In conducting discussions with the prosecutor the lawyer should 
keep·the accused advised of developments at all times and all proposals made 
by the prosecutor should be communicated promptly to the accused. 

(b) It is unprofessional conduct for a lawyer knowingly to make 
false statements concerning the evidence in the course of plea discussions 
with the prosecutor. 

(c) It is unprofessional conduct for a lawyer to seek or accept con· 
cessions favorable to one client by any agreement which is detrimental to 
the legitimate.interests of any other client. 

COMMENT 

The Cemmittee favors adoptio.n of the Standard. Under Code of 7-
Professienal Responsibility DR 1·102 and DR 5·106 the conduct specified 
in Subsection (b) and (c) is unprofessional conduct, subject to discipline. 

PART VII. TRIAL 

7.1 Courtroom decorum. 

(a) As rul officer of the court the lawyer should support the au· 
thority of the court and the dignity of the trial courtroom by strict adherence 
to the rules of decorum and by manifesting an attitude of professional respect 
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toward. the judge, opposing counsel, witnessess and jurors. 
(b) When court is in session defense counsel should address the court 

and should not address the prosecutor directly on any matter relating to the 
case. 

(c) b'is unprofessional conduct for a lawyer to engage in behavior 
or tactics purposefully calculated to irritate or annoy the court or the prose­
cutor. 

(d) The lawyer should comply promptly with all orders and directives 
of the court, but he has a duty to have the record reflect advecle rulings 
or judicial conduct which he considers prejudicial to his client's legitimate 
interests. He has a right to make respectful requests for reconsideration of 
adverse rulings, 

(e) Lawyers should cooperate with courts and the organized bar in 
developing codes of decorum and professional etiquette for each jurisdiction. 

COMMENT 

Delaware practice is generally in accord with the Standard. Code of 
Professional Responsibility DR 7-106(C) provides that in appearing in his 
professional capacity before a tribunal, a lawyer shall ri°ot engage in undigni­
fied or discourteous conduct which is degrading to the tribunal, not ask 
any question that he has no reasonable basis to believe is relevant to the case 
and that is intended to degrade a witness or other person. The Committee 
favors adoption of the Standard. However, the Committee sees no need for 
any special code of decorum as recommended by Subsection (e). 

STANDARD 

7.2 Selection of jurors. 

(a) The lawye~ should prepare himself prior to trial to discharge 
effectively his function in tlle selection of the jury, including the raisiug of 
any appropriate issues concerning the method by which the jury panel was 
selected, and the exercise of both challenges for cause and peremptory 
challenges. t, 

(b) In those cases where it appears necessary to conduct _~)pre-trjal 
investigation of the background of jurors the lawyer should restri&t himself 
to investigatory methods which will not harass or unnecessarlly embarrass 

\:-1 potential jurors or invade their privacy and, whenever possible, he should 
restrict his investigation to records and source,~ of information already in 
existence. ( ';, 

(c) Injurisidiction~ where counSel is pe~ftted personali~~to question 
jurors or voir dire, the opportunity to question jurors should b; used solely 
to obtain, information for the intelligent exercise of challeng " A lawyer 
should not purposely use the voir dire to present factual Dlrler which lIe 

1(" 
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kllOWS wlU not be admissible at trial Qf to argue his case to the jury. 

COMMENT 

It should ,b~ noted that In Delaware counsel's participation in the 
iuvcstigfllioll lUld selection of' the jl,HY is strictly limited. This matter is more 
fuHy discUflscd in ihe CompnratiwStudy on Trial by Jury. 

STANDARD 

7.3 Relotlons with Jury. 
(0) It is um1roCessioual conduct fOf the lawyer to communicate pri­

VliteJy with llersons s\un~)oned for jury duty Of impaneled as jurors con­
cerning the case l>rior to or during the trial. The lawyer should avoid the 
tentHy Qr appe!lrancc of finy such bllpropi.\t comJllunications. 

(b) The Inwyer should treat jurors with deference and respect, 
uvolding the renllty or appearaJicc of currying favor by a show of undue 
soUclttlde for their comfort or convenience. 

(c) After verdict, the lawyer &hould not make comments concerning 
1m fidverse verdict or lisk questIons of a juror for the purpose of harassing 
or embarnltlSing the jl~ry in any way which will tend to influencc judgment 
in futuro jury service.lf the lawyer has reasonable ground to believe that the 
verdict mny be ~llbJect to legal dlntlenge, he may properly, if no statute or 
rule luohibits !luch Course. comJlmmicate with jurors for tlle that limited 
lH!l'pose, \ll'Qll notice tQ opposb\g counsel and the court. 

COMMENT 

Delnwl1re praclice Is gcnefully in accord with the Standard. Code of 
t·rolcss!onrd Rosponsibllity DR "/·108 prohibits communication before or 
during trilll wIth n juror or prospective juror as well as comments after trial 
to n momber of the jury which are calculated merely to harass or embarass 
the juror or innUCllCC his notions in future jt1ry service. Although there is 
no spectnc rule on tho subject, any contact \Viti. a juror after trial is dis­
cou~ilSQd hy illformn.l practice in Delnware, There should, however, b\~ no 
prohibltiOll on cuntm::t with jurors for legitimate research purposes after the 
jUf(lf hll!! been disclulfl:10d from Ule pnno\. 

STANOARD 

1.4 QPOfltllQ$ttltltmont. 

l'n hb opening stntCJl}CJ\t n lawyer should confine his remarks to a brief 

I 
" , 
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he believes in good faith will be available and admissible. It is unprofessional 
conduct to allude to any evidence unless there is a good faith and reasonable 
basis for believing such evidence will be tendered and admitted in evidence. 

COMMENT 

Delaware practice is in ar,cord with the Standard. Code of Professional 
Responsibility DR 7-1D6(CXl) forbids an attorney in court to "state or 
allude to any matter that he.,has no reasonable basis to believe is relevant to 
the case or that will not be supported by admissible evidence." 

STANDARD 

7.5 Pres~ntation of evidence. 

(a) It is unprofessional conduct for a lawyer knowingly to offer false 
evidence, whether by documents, tangible evidence, or the testimony of 
witnesses, or fail to seek withdrawal thereof upon discovery of its falsity, 

(b) It is unprofessional conduct for a lawyer knowingly and for the 
purpose of bringing inadmissible matter to the attention of the judg~ or jury 
to offer inadmissible evidence, ask legally objectionable questions, or make 
other impermissible comments or arguments in the presence of the judge or 
jury. 

(c) It is unprofessional conduct to permit any tangible evidence to 
be displayed in the view of the judge or jury which would tend to prejudice 
fair consideration of the case by the judge or jury until such time as a good 
faith tend or of such evidence is made. 

(d) It is unprofession!)l',conduct to tender tangible evidence in the 
prese'llce of the judge or jury if it would tend to prejudice fair consideration 
of the case unless there is a reasonable basis for its admission in evidence. 
When there is any doubt about the admissibility of such evidence it should 
be tendered by an offer of proof and a ruling obtained. 

COMMENT 

In gene.ral, Delaware practice is in accord with the Standard. Code of 
Professional ResponSibility DR 7-102(A)(4) provides that in his represen­
tation of his client, a lawyer shall not knowingly lise perjured testimony or 
false evidence. DR 7-106(CXl) forbids stating or alluding to any matter that 
all attorney has no reasonable basis to believe is relevant to the case Or that 
will not be supported by admissible evidence. Some members of the Com­
mittee believe .ihat Subsection (b) goes unwisely far in its use of the phr:ise 
"inadmissible matter." Evidence is admissible or inadmissible largely as a 

==r""es""'u=n Qf ~wnetheFir.iS=oiJjc~u=or-o=n{}t.-,!!:>MP£ore,the-1ldmissihlUty of 
evidence can often only appear after the question is asked, unless it is SQ 
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cloudy wrong that it offends the conscience or the equitable sensibilities of 
the court, 

STANDARD 

7.6 Examination of witnesses. 

(a) the interrogr;ttion of all witnesses should be conducted fairly, 
objectively lind with duql regard for the dignity and legitimate privacy of the 
wltul,!SS, and without seeking to intimidate or humiliate the witness Ulmeces­
snrUy-. Proper cross-examination can be conducted without violating rules 
of decorum. 

(b) A lawyer's belief that the witness is telling the truth does not 
necessarily preclude appropriate cross-exnmination in all circumstances, 
bll trollY nrfect the method and scope of cross-examination. He should not 
mlstJl:e the power of cro~xmnination or impeachment by employing it to 
dtSCl'Cdi.t or ultdermine II witness if he knows the witness is testifying truth­
fully. 

(c) A lawyer should not call a witness who he knows will claim a 
valid prlvUege not to testify, for the purpose of impressing upon the jury 
the fllct of the claim of privilege. In some instances, as defined in the Code 
of F.-orossional Responsibility, doing so will constitute unprofessional con­
duct. 

(d) n is unprofessional conduct to ask a question which implies the 
e.xl8t~)1Ce of a fllctual predicate wbichth~ examiner knows he cannot support 
by evidence. 

COMMENT 

Dclawllre practice is generally in accord with the Standard, much of 
which is covered by the Code of Professional Responsibility, including 
DR H02(A) and DR 7·106(C). Wide latitude should be given to counsel 
in ct'O!)s'Qxnminntion, nnd it will vory seldom if ever be the case that counsel 
witl be nbsohrtely cortnin UlIlt u particular witness is telling the truth. 

STANDARD 

7.1 Tost!rllOny bv tho defendant. 

{a) If the defendant has admitted to his lawyer facts which establish 
auilt lmd the lawyer's independent investigation establishes that the ad­
mi$S{ons are true but tlie defendant insists on his right to trial, the lawyer 
must advise his client against tnking Ute witness stand to testify falsely. 

(0) If, bef()fi~ triul) the defendant insists Ulat he will take the stand 
to testify falsely, the lawyer mllst wiUldraw from the case, if that is feasible, 
G*'.)'~"_'''' p."I,'t ,'if' __ .. :':;:::;-'.=_';:--:"'--:;-=":::'--="_-"'=~="::;:-";:":;""'-;;;::-":::-~":"'~"=~ 
9""" .... \~.t:~r.J;~ .. Dr~g-~p-w"."'t,1'Q.n-J~ J~~~t:y;'- -
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(c) If withdrawal from the case is not feasible or is not permitt.:;d by 
the court, or if the situation arises during the trial and the defendant insists 
upon testifying falsely in his own' behalf, it is unprofessional conduct for 
the lawyer to lend his aid to t~le peIjury or use the perjured testimony. 
Before the defendant takes thestandc;in these circumstances, the lawyer 
should make a record of the fact that the defendant is taking the stand 
against the advice of counsel in some appropriate manner without revealing 
the fact to the court. 'f!J.e lawyer must confme his examination to indenti­
fying the witness as the cl.~fendant and permitting him to make his statement 
to the trier or the triers of the facts; the lawyer may not engage in direct 
examination of the defendant as a witness in the conventional manner and 
may not later argue the defendant's known false version of facts to the jury 
as worthy of belief and he may not recite or rely upon the false testimony 
in his closing argument. 

COMMENT 

Delaware law is generally in accord with the Standard. Code of Pro­
fessional Responsibility DR 7-102(AX4) and (6) forbids the knowing use of 
perjured testimony or false evidence and the participation in the creation or 
the preservation of evidence when the attorney knows or it IS obvious that 
t.~e evidence is false. This rule should prevail ev~n in light of the attorney­
client privilege because the attorney is an officer of the }.lourt and should 
not be a party to perjured testimony. Some members of the Committee 
fe'bl that a lawyer should have a duty, if the defendant takes the stand against 
the advice of his attorney and testifies falsely, to point out immediately the 
fact that the crime of perjury has been committed. 

STANDARD 

7.8 Argument to the jury. 

\~ jll) In closing argument to the jury the lawYer may argue all reason­
able'fuferences from the evidence. in the record. It is unprofessional conduct 
for a lawyer intentionally to misstate the evidence or mislead tlie jury as to 
1he inferences it l11ay draw. "", 

(b) It is unprofeSSional conduct f6r a lawyer to express his per­
sonal belief or opinion in his client's innocen;,:e or his personal belief or 
opinion in the truth or falsity of any testimony or evidence, or the attri­
bute the crime to another person unless such an inference,is warranted by 
the evidence. ',. 

(c) A lawyer should not mak~~guments calculated to inflame the 
passions or prejudices of the jury. 

(d) A lawyer should refrain from argument which would divert the 
jury from its du~decide the c~e QA the eyidence by--"tiectm~~====· 
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bmtloer dum the guilt or innocence ,of the accused under the controlling law 
Or by makIng predictions of the consequences of the jury's verdict. 

COMMENT 

Delaware practice Is generally in accord with the Standard. Code of 
Professional. Responsibill,ty DR 7~106(CX4) prohibits an attorney from ex­
presslns his personal belief In his ellen t's innocence. 

STANDARD 

7.9 Facts outside the record. 
It iSlUlproiessional conduct for a lawyer intentionally to refer to· or 

urgue Oil the basis of facts outside the record, unless such facts are matters 
of common public knowledge based on ordinary human experience or 
mtittern IJ:-Which the court Can !~ke judicial notice. 

COMMENT 

Delaware prncUce is tn accord with the Standard. Code of Professional 
Rcsponslbllity DR 7-/06(CXl) forbids stating or alluding to any matter that 
nn attorney has no reasonable basls to believe is relevant to the case or that 
wUl not be supported by udmissible evidence. 

STANDARD 

1,10 PQsNflal motions. 
The (rild lawyer's responsibility includes presenting appropriate 

.111oti0t1Ii, uCtCI' verdict nnd before sentellce, to protect the defendant's ri~ts. 

COMMENT 

Dclnwarc Pfltcticc is in nccord with the Stundard. For further informa­
tiun ~m this subject. see the Comparative Study on Post-Conviction Remedies. 

PART VIII. AFTER CONVICTION 

6.1 SOhwnclng. 
(n) The l«wyc .. for the nceused should be familiar with the sentencing 

nlternuCivc$ availtlblcto the cOtlrt and. should endeavor to learn its practices 
ill ~xcl'\'1sing sentencing discretion. TIle consequences of the various disposi­
tions ""nilable sbouhl bee.~lllllined fully by the lawyer to his client. 

(b) Defense Qoonset sholald present to the court any ground which 



=== 

will assist in reaching a proper dispostion favorable to the accused. If a 
presentence report or summary is made available to the defense lawyer, 
he should seek to verify the information contained in it and should be pre· 
par~fI to supplement or challenge it if necessary. If there is no presentence 
report or if it is not disclosed, he should submit to the court and the prose· 
cutor all favorable information relevant to sentencing and in an appropriate 
case be prepm'ed to suggest a program of rehabilitation based on his ex· 
ploration of employment, educational and other opportunities made avail­
able by community services. 

(c) Counsel should alert the accused to his right of allocution, if ~. 
any, and to the possible dangers of making a judicial confession in the course 
of allocution which might tend to prejudice his appeal. 

COMMENT 

Delaware practice is in accord with the Standard .. Defendants are 
represented by counsel at the sentencing proceeding, and counsel are per­
mitted to participate therein with all relevant information. For further infor· 
mation on this subject, see the Comparative Study on Sentencing Alternatives 
and Procedures. 

STANDARD 

8.2 Appeal. 

.. (a) After conviction, the lawyer should explain to tJte defendant the 
meaning and consequences of the court'sjudgment and his right of appeal, 
The lawyer sho~tld give the defendant his professional judgment as to whether 
there are meritorious grounds for appeal and as to the probable results 
of an appeal. lie should. also explain to the defendant the advantages and 
disadvantages of an appeal. The decision whether to appeal must be the 
defendant's own choice. c? 

(b) The lawyer should take whatever steps are necessal'Y to protect 
the defendant's right of appeal. 

COMMENT 
,1) 

Delaware practice is gel1erally in accord with the Standard. For further 
information on this subject, see the Comparative Study on Criminal Appeals. 

STANDARD 

8.3 Counsel on appeal. 

(a) Trial counsel, ~hether retained or appointed by the court, should 
conduct the a~eal tf the defendant elects to avail himself of that right un· 
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less m~w counsel is substituted by the defendant or t!te appropriate court. 
(b) Appellate ,counsel should not seek to withdraw from a case solely 

on tIle basis of his own dct$!lf!ninatlon tllat the appeal lacks merit. 

COMMENT 

'Ow Committee favors adoption of the Standard. The case of Erb v. 
Stllte!J)cl. SUpr., J22 A. 2d 137 (1974). requires trial counsel to file the 
notice of appeul (UlU other papers prerequisite to the appeal even if such 
cuunsel is not retained to handle the appeal itself. The Committee favors 
millption of the Standm'u. 

STANDARD 

B.4 Conduct of appeal. 
(II) Appellate cOUllsel should be diligent in perfecting an appeal and 

expedltlng its prompt submission to the appellate court. 
(bJ AppeUnte (lOll\lSC! should be scntpulollsly accurate in referring 

to the record IllHl the llutllOrities UpOfl which he relies in his presentation 
to the court In his brief and 011 his oral argument. 

(e) It is unprofessional conduct for a lawyer intentionally to refer 
to or arglJe Oil the basis of facts outside the record on appeal, unless such 
focts nrc muHers of commoll pnblic knowledge based on ordinary human 
exerience Or matters of which the court may take judicial notice. 

COMMENT 

Delaware practice is in nccord with the Standard. For further informa­
tion ontl!is subject, sec the C'olnpurativc Study on Criminal Appeals. 

STANDARD 

S.5 Post-convlotion remodios. 

Aftcl' n c(mvtction is afflnned on appeal, appellate counsel should 
detennlnc wh(!thcr there is lillY gt'ound~\(or relief under other post-conviction 
remedies. If tltero is Il l'Casonable IltOspe~t of a favorable result he should 
eXllluin to tlle defendnnt the advantnges ',iand disadvantages of taking such 
~lCtiOll, Apllellntc CQ\ll\scl is not ohUgated to represent the defendant in a 
llOSt-tOl1vtctioll pra<:eediJlg unless he has agreed to do so. 1n other respects 
the fCSIH)Jl,.'libiUty of a ll\\vyer in 1\ post-conviction proceeding should be 
llutded StllernUy by the standards go~nlillg the conduct of lawyers it, crimi­
nn1eas~$. 

1.1 
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COMMENT 

Delaware pr(lctice is in accord with the Standard. For further infor­
mation on this subject, see the Comparative Study on Post-Conviction 
Remedies. 

STANDARD 

8.6 Challenges to the effectiveness of counsel. 

(a) If a lawyer, after investigation, is satisfied that another lawyer 
who served in an earlier phase of the case did not provide effective assistance, 
he should not hesitate to seek relief for the defendant on the ground. 

(b) If a lawyer, after investigation, is satisfied that another lawyer 
who served in an earlier phase of the case provided effective assistance, he 
should so advise his client and he may decline to proceed further. 

(c) A lawyer whose conduct of a criminal case is drawn into question 
is entitled to testify concerning the matters charged and is not precluded 
from disclosing the truth concerning the accusation, even though this in· 
volves revealing matters which were given in confidence. 

COMMENT 

Delaware practice is in accord with the Standard. Code ofProfessiorlal 
Responsibili ty DR 1-103 requires a lawyer who possesses unprivileged 
knowledge of the violation of DR 1-102 (relating to misconduct))b report 
such knowledge to an authority in power to investigate or act upon such 
violation. In practice, Delaware counsel have not been unwilling to seek 
relief on (he basis of poor represen!ation in a prior proceeding by another 
a ttomey. The Committee recommends adoption of the Standard, and indeed 
would favor making it unprofessional conduct for an attorney to proceed to 
post-conviction relief on the basis of ineffective prior rerIesen tation if such 
attorney is satisfied that the prior representatioll was, in fact, proper. 

·341· 



(/ 



(I 

CHAPTER 18 

THE FUNCTION OF THE TRIAL JUDGE 

INTRODUCTiON 

In 1974 Delaware adopted, with minor modifications, the Code of 
Judicial Conduct sponsored by the American Bar Association's Committee on 
Standards of Judicial Conduct. The standards of conduct therein arc substan­
tially in accord with the Standards on the Function of the Trial Judge, the 
Comparative Study of which follows. 

PART!. BASIC DUTIES 

1.1 General responsibility of the trial judge. 

(a) The trial judge has the responsibility for safeguarding both the 
rights of the accused and the interests of the public in the administration of 
criminal justice. The adversary nature of the proceedings does not relieve the 
trial judge of the obligation of raising on his own initiative, at all appropriate 
times and in an appropriate manner, matters which may significantly promote 
a just determination of the trial. The only purpose of a criminal trial is to 
determine whether the prosecution has established the guilt of the accused as 
required by law, and the trial judge should 110t allow the proceedings to be 
used for any other purpose. 

(b) The trial judge should require that every proceeding before him 
be conducted with unhurried and quiet dignity and should aim to establish 
such physical surroundings as are appropriate to the administration of justice. 
He should give each case individual treatment; and his decisions should be 
based on the particular facts of that case. He sbould conduct the proceedings 
in clear and easily understandable language, using interpreters when necessary. 

(c) The trial judge should be sensitive to the important roles of the 
prosecutor and defense counsel; and his conduct towards them should mani· 
fest professional respect and be courteous and fair. 

DELAWARE LAW 

Code of Judicial Conduct, Canon 3A provides that: 

(1) A judge should be faithful to the law and maintain professional . 
competenGe in it. He should be unswayed by partisan interests, public clamQr, 
or fear of criticism. 

(2) Ajudge should maintain order and decorum in proceedings before 
him. 
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(3) A judge should be paticnt, dignified, and courteous to litigants, 
jurors, WitJ1CSllCS, lawyers, and others with whom he deals in his official capa­
city. and should require similar conduct of lawyers, and of bis staff, court 
officiO/5, and ()then; subject to his direction and control. 

COMMENT 

1110 pra,ctice of the Delaware judiciary is in accord with the Standard. 

STANDARD 

1.2 Adhoronca to standards. 
The trinl judge should be familiar with and adhere to the canons and 

cod(\s UllpliclIble to the judiciary, the code of professional responsibility ap­
plicllbleto the legal profession, and standards concerning the proper adminis­
tmtiml of criminttl justice. 

COMMENT 

The Commitlee recommends adoption of the Standard. Publication of 
this Imd other Comparative Studies should make the Standards more readily 
nv.tUab!c to the Delllwnre judiciary. 

STANDARD 

1.3 Appoaranco and domeanor of tho judge. 

Tho trial judge should reflect the dignity of his office and enhance public 
confidence in the numillistration of justice by his personal apl1,ear!lnce and 
demeanor. The wearing of the judicial robe in the courtroom will coni:ribute 
to th<lSC gonls. 

COMMENT 

The practice of the Deluwure judiciary is in accord with the Standard. 

STANDARD 

1.4 ObligailQn to use judicial time effectively. 

11H~ tdlnl judge hl\s the obligation to avoid delays, continuances and 
extended :reec$S(!sl except for good cause. In the matter of punctuality, the 
observnll,ce oJ scbeduled court hOllts. and the use of working time, the trial 
jU(lge should be an exemplar for aU other llersons engaged in the criminal 
~1S(:l. He should require punctuality und optimum use of working time from 
nU s\lc:h persons, 



COMMENT 

Present Delaware practice permits continuances only for good cause. 
The practice of the Delaware judiciary is in accord with the Standard. 

STANDARD 

1.5 Duty to maintain impartiality. 

TIle hial judge should avoid impropriety and the appearance of impro­
priety in aU his activities, and should conduct himself at all times in a manner 
that promotes public confidence in the integrity and impartiality of the jud­
iciary. He should not allow his family, social or other relationships to influence 
his judicial conduct or judgment. 

DELAWARE LAW 

Code of Judicial Conduct, Canon 2 requir(~s a judge to "respect and 
comply with the law and should conduct himself at all times in a manner that 
promotes public confidence in the integrity and impartiality of the judiciary • 
. . . A judge should not allow his family, SOCial, or other 1'elationsl1ips to in­
fluence his judiCial conduct or judgment. He should not lend the prestige of 
his office to advance the private interests of others; nor should he conveyor 
permit others to convey the impression that they am in a special position to 
influence him. He should not testify volunihi~lf as a character witness!' 

COMMENT 

The practice of the Delaware judiciary is in accord with the Standard. 

STANDARD 

1.6 Duty to prevent ex parte discussions of a pending case. 

The trial judge should insist that neither the prosecutor 110r the defense 
counsel nor any other person discuss a pending case with him ex parte, except 
after adequate notice to all other parties and when authorized by law or ill 
accordance with approved practice. 

DELAWARE LAW 

Superior Court Criminal Rule 49 requires written notices and petitions 
"other than those which are heard ex parte!> to be s~rved upon each of the 
parties. In addition, the Rule requires the prothonota'fy to mail to each party 
a notice of eiltry of any order made by the court. 
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COMMENT 

Deluware law is partially in accord with the Standard, but the Commit­
tee recommends revision of Rul(l 49 to clarify the situations in which an ex 
patte flppHcation to the court would be appropriate and to. clarify the pro­
cedures for notifying the affected party when an ex parte proceeding has 

\l o.ccurred. 

STANDARD 

1.7 Circumstances requiring repusation. 

The trial judge should reCI\i,\le himself whenever he has any doubt as to 
his llbiUty to preside jmpartially in a criminal case or whenever he believes 
hls irnllartiality clIn reasonably be questioned. 

DELAWARE LAW 

Code of Judicial CQnduct, Canon 3C requires a judge to. "disqualify 
himself In a proceeding in which his impartiality might reasQnably be ques­
tioned, including but not limited to instances where: 

(II) he has a personal bias or prejudice cQncerning a party, Qr personal 
knowledge of disputed evidentiary facts concerning the proceeding; 

(b) he served as lawyer in the matter in controversy, or a lawyer with 
whom ho has previously practiced Jaw served dUring such associatiQn as a 
Inwyer concerning the matter, or the judge or such Jawyer has been a material 
witness concerning.it; 

(e) he knows thnt he, individually or as a fiduciary; or his spouse or 
mInor child residing in his household, has a financial interest in the subject 
mutter In controvorsy or 1n n party to the proceeding, or any Qther interest 
thnt could be substantially nffected by the Qutcome of the prQceeding; 

(<1) he or his spouse, or n person within the third degree of relationsltip 
to either of them, 01' the spouse of such a persQn: 

en is a party to the proceeding, or an officer, directQr, or 
trustQO of n party; 

(ii) is ncting liS a lawyer in the proceeding; 
(m) is k(\QWll by the judge to. have an interest that CQuld be 

subsluntia\ly affected by the (mtc01l1C of the proceeding; 
(Iv) is to the judge's knowledge likely to be a material witness in 

the proceeding. 
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COMMENT 

Delaware law is in accord with the Standard. 
; ~ 

PART II. FACILITIES AND STAFF 

">'\"-

2.1 Necessity to provide judicial manpower. , 

A sufficient number of trial judges should be providea~r~~ each judicial 
district to assure the prompt and fair administration of justice: . 

COMMENT 

Delaware practice is generally in accord with the Standard. Assignments 
of judges to hear cases are made by the chief judge of each court. The chief 
justice can appoint sitting judges to preside in all constitutional courts, and 
judges of the constitutional courts can sit in courts created by statute. There­
fore, there is opportunity for assignment of judges who are not members of a 
particular court to a court where there is an unusual backlog of cases. 

STANDARD 

2.2 Adequacy of courtroom facilities and supporting staff. 

The trial judge should be provided with court facilities which are dig- . 
nified and functional, and adequate to discharge his responsibilities. There 
should be adequate supporting staff to assure the prompt and fair administra­
tion of justice. 

STANDARD 

2.3 Trial court's obligation to seek or compel adequate support. 

(a) The trial court has an obligation to seek the cooperation of the 
executive and legislative departments to provide judicial manpower, support­
ing staff, physical facilities, and budget adequate to attain the objectives set 
forth in section 2.2. 

(b) The trial court should be familiar with the nature and extent of 
the inherent power of the judiciary to compel other agencies of government 
to provide for staff, facilities, and funds to attain these objectives. Where the· 
cooperation under subsection (a) is sought and not obtained, the trial court 
should exercise this inherent power. 

COMMENT 
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imlcp~ndent third branch of government to compel necessary funding by the 
legislature, Instead, an attempt has been.made to secure ad(:quat~~ funding by 
pCfsuasiM. The Long-Range Courts Plahuillg Committee, appointed by the 
chief justice lutd consisting of lawyers and judges, is responsible fbr planning 
for (!4)U;rt Mgai1izution, facilities and manpower. It should be i.loted that 
fiignifia~lt support for the C01..l:rt5 comes from the counties. For example, the 
prothonotary is n county official ami many court employees an' county 
employees. 

Nevertheless, Chancellor Quillen, in a letter opinion in the mntter of 
FnmUy Cnnrtofthe State of Delaware v. Department of Labor and Industrial 
){(IJ;tlli>ns,May 'XS:' F)14~'liatSta'fcc:rtrianmirelrnpersuasrve authority'io the 
eHccl that the Legislature is without power to limit the constitutional power 
of the Jmliciary as (I separate branch of government to run its own house \ .. " 
This statement, while directed :It the question of whether an administrative 
department could certify a bargaining reprosentative for court employees, 
ccrhliuly is hnmd enough to cover the judiciary's power to obtain necessary 
funding. 

STANDARD 

2.11 Duty to hi'll/a staff properly trained. 

'nu~ tdal judge hus the duty to have the courtroom personnel properly 
insh'Uclcd in 1he perfOl'1lltlllCe of their duties, and to support them in the 
tlt'ollcr exercise of their authority. 

COMMENT 

1)elaw;\n~ pmctice is 1n accord with the Standard. 

STANDARD 

~.5 JudQt'$ duty concorning r::;cord of judicial proceedings. 

The tl.'M judge hns n duty to see t11(\t the reporter makes a true, com­
plete l)nd UI;C\ll'nte record of llll proceedings. He should at all times respect 
tlle Iltofe@iolll,\l 111:;+;pendcuce of the tepOI:ter, but muy cllallenge the accu­
mey of the .r,.~: l,rter's record of t1le l)tOceedings. The trial judge should. not 
t'lmnge:'~lICl trnn~ript without notiCe to the prosecution. the defense and the 
Nllorter~ with opportunity to be heard. The trial judge should take steps to 
insure th:~t the ;;eportcr's obng~tioll to fllrnish transcripts of court pt'oceedings 
l~ llromptly met. 

COMMENT 

\\~lile thl)l¢is no doubt us to the authority of the trial court to control 
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the conduct of a court reporter, matters relating to the professional conduct 
and capability of court reporters are routinely administered by the chief 
court reporter. This official has sufficient administrative powers to compel 
compliance with the Standard on the part of court reporters. As to the in­
tegrity of the transcript, the Committee favors adoption of the Standard. 

PART III. PRETRIAL DUTIES 

3.1 Issuance or review of warrants. 

Whenl!ver a trial judge is called upon to issue a warrant rOJ arrest or for 
search, or to review the issuance of such a warrant or the execution thereof, 
he should carefully observe constitutional and statutory norms and not per. 
mit these procedures to become mechanical or perfunctory. Whe.-e the trial 
court has supervisory jurisdiction over other judicial officers who perform 
these functions, the court should insure that this standard is observed. 

COMMENT 

Delaware practice is in accord with the Standard. Warrants are normally 
issued by the municipal court and common pleas judges, and in limited in,\\ 
stances by the justices of the peace. The conduct of the judges is subject to \'1 

the supervisory jurisdiction of the superior court and ultimately the supreme 
court. 

STANDARD 

3.2 Inquiries concerning all jail population. 

The trial judge should periodically make careful inquiry concerning 
persons held in jail awaiting formal charge, trial or sentence. lfe sbould take 
appropriate corrective action when required. 

COMMENT 

Delaware pxactice is in accord with the Standard. Bi-weeklY reports on 
the jail population in New Castle County are made to the chief justice and the 
superior court criminal office judge, and monthly reports are made on the jail 
population of Kent and Sussex. Counties. These reports cover both detentioners 
awaiting trial and prisoners awaiting trials for other offenses. A .. special 
"problem lise' of cases needing prompt trial is regularly compiled.~eference 
is also made to the chief justice's directive on speedy trial, discussed in the 
Comparative ~t\ldy of the Standards on Speedy Trial. 

'.'\ \_" 
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STANDARD 

3,3 Ruling <10 pretrial release. 
Whertever the trial judge is called upon to make a decision concerning 

releuse On ball, lIe should first give consideration to the law's preference for 
relclIl)e or defendants pending determination of the accusation of guilt. When 
the trlul judge decides to order release of the accused, he should set the con­
ditions of release to llleet the special circumstances relating to the accused 
and should be guided by ADA Standards, Pretrial Release §5.l. 

COMMENT 

'fluough the services of the State Pretrial Release Office, which is under 
the jurisdiction of the Department of Probation and Parole, an impartial 
report on each defendant is avallablc to all courts determining the conditions 
of pretrial rell3l1se. This report covers such matters as employment, residency 
Ilnd filltlneial resources. The superior court holds a weekly motion day to con­
sider motions for bail reduction. Thus, Delaware practice is in accord with 
tho Standard. 

STANDARD 

3.4 Protoctlng the accused's right to counsel. 

(0) The trial judge should inquire whether the accused is represented 
by COlU1SCI at the eadiest time an accused appears before him. If an accused 
{s ml\'()})resellted, til..;; :rial judge should inquire into the eligibility of the accus­
ed for assigned counsel and, if eligibility is found, assign counsel to represent 
him, 11\ Deco.'dance with ABA Standards, Providing DefenSe Services § §6.1, 
6.21\ud 6.3 ... 

(b) Whenever two or more defendants who have been jointly charged, 
or who~ cases 111),;,c been consolidated, are l'epresented by the same attorney, 
the trlnl judge should inquire into potential conflicts which may jeopardize 
the right or et\ch defendant to the fidelity of his counsel. 

COMMENT 

As discllssed in tho Comparative Study on the Standards on .Providing 
Dofense Services, U1Cre lllay he criticisms of the practice of certain lower 
cOUrts 1n protcctingU\c rights of an indigent defendant to the services of 
cO\lnsel. However, at the trial stnge Delaware practice is in accord with the 
Standard. 
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STANDARD 

3.5 Attorneys from other jurisdictions. 

If an attorney who is not admitted to practice in the jurisdiction of the 
court petitions for pennission to represent a defendant, the trial judge may 

(a) deny such permission if the attorney has been ,l.1eld in contempt \1 
of court or otherwise fonnally disciplined for courtroom lilisconduct, or if it \ 
appears by reliable evidence that he has engaged in courtroom misconduct 
sufficient to warrant disciplinary action; 

(b) grant such pennission on condition that 

(i) the petitioning attorney associate with him as co-counsel 
a local attorney admitted to practice in the jurisdiction, 

(li) the local attorney will assume full responsibility for the 
defense if the petitioning attorney becomes unable or unwilling to perform 
his duties, and 

(iii) the defeJtdant consents to the foregoing conditions. 

COMMENT 

Delaware practice, although not committed to writing, is in accord with 
the Standard. 

STANDARD 

3.6 Pretrial procedures. 

The trial court should establish, by court rule or otherwise, efficient 
procedures for dealing with pretrial matters as recommended in ABA Stand­
ards, Disco'V'ery and Procedure Before Trial, including such features as: 

(i) broad discovery to be conducted between t~e prosecutor and 
defense counsel without the need for application to the court; 

(li) submission of motions without papers, at least initially) at a 
single hear~~~~v-''!~ng a check list or similar means to assure that all issues have 
been raised as'\:; 'y as possible in the proceedings, and requiring submission 
thereafter only ol:-such papers as the court deems necessary or helpful. 

COMMENT 

The current Delaware rules on pretrial discovery in criminal cases are 
discussed in the Comparative Study on Discovery and Procedure Before Trial, ' 
together with the Committee's recommendations for improvements in theSe 
rules. 
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STANDARD 

3.7 Pl'ojodlcial publicity. 

(n) The trial court should adopt a rule prohibiting court personnel 
from dis~losing to allY person, without authorb;ation by the court, infor­
mation relating to a pending criminal case that ls riot part of the public records 
of the court. 

(b) The ttial judge should refrain from making public comment on a 
pending case or nny comment that may tend to interfere With the right of any 
party to n fair trillt and sllould otherWise be familiar with ABA Standards, 
Fllir Trial and Free P,'ess, and implement them as required. 

COMME:NT 

There is no existing Delaware rule on the conduct pf court personnel 
with respect to publicity. However, the practice of informal discussion with 
court porsQnnel on such matters is followed by individual Judges, The Com­
mittee would favor adoption of a rule implementing paragraph (a) of the 
Stundnrcl. For a discussion of present Delaware practice with respect to 
parugrnph (b), see tile Comparative Study on Fair Trial and Free Press. 

STANDARD 

3.B Responsibility for the criminal docket. 

(n) The trial court has the ultimate responsibility for proper manage­
ment of the criminru calendar and should take measures to insure that cases 
are listed 011 the cnlendar and disposed of as promptly as circumstances pennit. 

(h) Whellever fellsible, there should be individual dockets for each 
billi judge, with the judge having continuing responsibility for cases on his 
docket frOll1 the ming oNhe indictment or information. 

(c) Whenever feasible, the trial judge should give preference tc;> the 
trilll of criminal cases over civil cases, and to the trial of defendants in custody 
and defcndnnts whose pretrial liberty is reasonably believed to present unusual 
risks over other criminal cases. 

COMMENT 

Delnware practice wns formerly not in accord with paragraphs 
(a) tlnd (b) of thcStandurd. The Attorney General had Original scheduling 
responsibility, subject to control by the criminal office judge of the superior 
court •. who had the power to Ust cases for trial despite the Attorney General's 
schedule. Chief Justice Dnnicl L. Herrmann, ill a directive issued Jan-

// 
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uary 14, 1975, directed the superior court to assume control of its criminal 
trial docket effective JMe 1, 1975. pursuant to. rules to be promulgated by 
the superior court. TIus date was subsequently postponed until October 1. 
See Rule 721, Uniform Rules of Criminal Procedure (proposed Final Draft 
1974). Individual dockets, employed in some jurisdictions to encourage judges 
to keep current with caseloads, are not considered necessary in Delaware in 
view of the existing strong pressure for efficient judicial performance. Pre­
ference is given to the trial of criminal cases and to the trial of cases involving 
pretrial detentioners in accordance with paragraph (c) of the Standard. 

STANDARD 

3.9 Ordelring severance on judge's own motion. 

The trial judge should order severance of offenses or defendants before 
tdal on his own motion whenever it appears reasonably required to insure the 
fairness of the trial 01' its orderly progress, if a severance could be obtained on 
motion ora defendant or the prosecutor. 

COMMENT 

Delaware practice is in accord with the Standard. Judicial power to 
order severance of offenses and 'defendants is granted by Superior Court 
Criminal Rule 14. See the Comparative Study on Joinder and Severance. 

PART IV. ACCEPTING PLEAS AND WAIVERS 

4.1 Role of the judge in plea discussions and plea agreements. 

(a) The trial judge should not be involved with plea discussions before 
the parties have reached an agreement other than to facilitate fulfillment of 
the obligation of the prosecutor and defense coul'isel to explore witb each 
other the possibility of disposition without trial. 

(b) The trial judge should not accept a plea of guilty or nolo conten­
dere without first inquiring whether there is a plea agreement and, if there is 
one, requiring that it be disclosed on the record. 

(c) If the plea agreement contemplates the granting of charge or 
sentence concessions by the trial judge, 'he should: 

(i) unless he then and there grants such conce~sions, inform the 
defendant as to the role of the judge with respect to such agreements, as pro­
vided in the following subparagraphs; 

(ii) give the agreement due consideration, but notwithstanding 
its existence reach an independent decision on whether to grant charge or 
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fI(lJltence concessions; and 
(iii) pennit withdrawal of the plea (or, if it has not yet been 

accepted,withdrawa! of the tender of the plea) in any case in which the judge 
detennines not to grant the charge or sentence concesSions contemplated by 
the agreement. " 

(d) TIle trial judge may decline to give consideration to a plea agree­
ment until after completion of a presentence investigation or may, in accor­
dance with ADA Standards, Pleas of Guilty §3 .3(b), indicate his conditional 
r.oncUrrence prior thereto. 

COMMENT 

Delaware practice is in accord with the Standard, except that the trial 
judge docs not become involved in approving charge concessions. Charge con­
cession are solely within the discretion of the Attorney General and the Com­
l1l.ittce does not favor any change in this practice. The trial judge is not involv­
ed In the plea negotiations, but once an agreement is reached between the 
Atlotney General and dcfense counsel, the plea agreement is made a matter of 
record. No agreement is permitted as to possible sentence, although the State 
call agree to recommend a particular sentence, which agreement is not binding 
011 the court. For further discussion of tlus subject, see the Comparative 
Study 011 Plens of Guilty. 

STANDARD 

4.2 Acceptance of pleas of guilty or nolo contendere. 

(Il) Whether or not the plea is tendered as Ii result of a plea agreement, 
the trim. judge should not accept a plea of guilty or nolo contendere from a 
defendant wHhout first addressing the defendant personally and detennining 
tbnt 

(i) the defendant understands the nature of the charge; 
(U) the defendllnt understands, that by pleading guilty or nolo 

contendere, he waives cettRiIl constitutional rights, primarily his right to per­
sist ill a plen of not guilty and remain silent, his right to a trial by jury and his 
right t.o be confronted with the witnesses against him; 

(iii) the plea is voluntary; and 
(iv) unle~ the trial judge's concurrence in a plea agreement 

prior to IlCCel,tllnce of the pIca renders it unnecessary, the defendant under­
stands the mnxbnumpossible sentence on the charge (including that possible 
from cQosecutlve sentences). the mandatory minimum sentence, if any, on 
the cllllige, and, whell applicable, that a different or additional. punishment is 
~uthorized by reason of Il previous conviction or other factors which may be 
estnblished,llfter hisplea, in the present action. 
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(b) Notwithstanding the acceptance of a pl~a of guilty, the trial judge 
should not enter a judgment upon such plea without making such inquiry as 
may satisfy him that there is a factual basis for the plea. 

(c) In addition to complying with the foregoing standards, the trial 
judge should be aware of and comply with local requirements. If the plea is 
not accepted, the judge should state the reasons. The judge should require a 
verbatim record of the proceedings to be made and preserved. 

COMMENT 

Delaware practice is in accord with the Standard. Extensive direct inter­
rogation of a defendant who proposes to pleaci guilty is required by the sup­
reme court decision in Brown v. State, Del. SUpt., 250 A.2d 503 (1969). 

STANDARD 

4.3 Waiver of right to trial by jury. 

The trial judge should not accept a waiver of right to trial by jury unless 
the defendant, after being advised by the court of this. right, personally waives 
his right to trial by jury, either in writing or in open court for the record. 

COMMENT 

As discussed in the Comparative Study on Trial by Jury, IieIaware law 
is not in accord with the Standard in that it requires consent by the State as 
well as consent by the trial judge for a waiver of the right to jury trial. The 
waiver must be in writing and must be consented to by the trial judge. See 
Superior Court Criminal Rule 23 (a). . " 

PART V. PROCEDURES DURING TRIAL 
If 

5.1 Conduct of voir dire examination of jurors. 

The judge should initiate tI!e voir dire examination by identifying the 
parties and their respective counsel and by referring to the charge against the 
accused, and by putting to the prospective jurors questions touching their 
qualifications, including impartiulity, to serve as jurors in the case. The judge 
should ulso pennit such additionul questions by the defendant or his attorney 
and the prosecutor as he deems reasonable and proper. 

COMMENT 

Present Delaware practice is fuUy discussed in the Comparative Study on 
Trial by Jury. 
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STANDARD 

6.2 Control Qvor aou relations with the jury, 

(tl) 111(1 frialjudge should take appropriate steps ranging from admon­
JsMug the jurors to scqucsb'atioll of them during trial, to insure that the jurors 
wUl not be exposed to SOl)!ces of information or opinion, or subject to in­
flueucest which might tend to affect their ability to render an impartial verdict 
Oil the evidence presented ill court. 

(b) The trial judge should require a record to be kept of all communi­
cations recIeved by him from ajuror or the jury after the jury has been sworn, 
fmd he should not communicate with a juror or the jury on any aspect of the 
case itself (as dlstinguished from matters relating to physical comforts and the 
like), except aite .. notice to uU parties and reasonable opportunity f6.' them 
to be present. 

COMMENT 

Delaware prllctico is in accord with the Standard. F()r the present Del­
UW::W,} lUtlctlcc with respect to shielding the jury from adverse publicity, see 
thtl Comparative Study on Fair Trinl IUld Free Press; ~mith v. State, Del. 
Supr ••• =l17 A.2d 20(1974). The supedor cour~judges have a practice of sharing 
[Ill communications from the Jury involving the case with ,~ounse1. Since this 
procedure is not manclutcd by any rule, the Committee would favor pro­
mulgation of n rule in [lccordnnce wi~h paragraph (b) of the Standard. The 
practice of jury scqucstrati()li is not widely followed in lDelaware, and the 
Committee is of the opinion thut sequestration should be ~Ivoided because of 
its interfcNllcc with the freedom of the jurors, unless it is necessary to shield 
the jurors from prejudicial publicity during th.e trial. 

STANDARD 

G.3CI,I$tody and rostraint Qf defendant and wriness. 
(n) The hintjlu)ge should ll(lt permit a defendant or witness to appear 

nt «tinl in the distinctive. attire of a Inisoner. 
(b) TIle tr.ial judge should not pennit a defendant or witness to be 

tltlbjected tQphyslcat restraint ill tlle courtroom unless tlle ~udge has found 
sl.Ich rcstroint tf.t be rensollllbly necessary ~o maintnin order or provide for the 
stitely of p~l'Sf.ms.lt the judge orders such restrnint, 

(1) lll~ should enter into the record tIle reasons therefore, and 
(it) he shQuld iustnlct the jurors that sllch restl1lint is not to be 

considered in welghing evidence or detenninitlg the issue of guilt. 



COMMENT 

Present Delaware practice with respect to this Standard is fully discussed 
in the Comparative Study 011 Trial by Jury. 

STANDARD 

5.4 Duty to protect witnesses. 

(a) The trial judge should permit full and proper examination and 
cross-examination of witnesses, but should require the il1terrogation to be 
conducted fairly and objectively and with due regard for the dignity and 
legitimate privacy of the witnesses and without seeking to intimidate or 11lunil­
inte them unnecessartIy. 

(b) The trial judge should not permit examination or cross-examina­
tion of witnesses at the witness stand, but should require counsel to examine 
them from counsel table 01' the lectern or other designated location, except as 
permission is granted for counsel to present a document or an object to the 
witness for observation or inspection. 

STANDARD 

5.5 Duty to control length and scope of examination. 

TIle trial judge should permit reasonable latitude to counsel in the exam· 
ination and cross-examination of witne~:'es, but should not permit unreasona· 
blerepetition or pennit counsel to pUl'$,<i~ clearly irrelevant lines of il1quiry. '\ 

. ». 
COMMENT 

Delaware practice is in accord with Standards 5.4 and 5.5. Clearly the 
judge has a duty to protect the witness from questions designed merely to 
harass, annoy or humiliate him. Alfred v, United States, 282 U.S. 687 (1931), 

STANDARD 

5.6 Right of judge to give assistance to the jury during trial. 

(a) The trial judge should not express or otherwise indicate to the 
jury his personal ophlion whether the defendant is guilty or express an opin­
ion that certain testimony is worthy Or unworthy of belief. 

(b) When necessary to the jurofii' proper understanding of the pro-
ceedings, the judge may intervene during the taking of evidence to instruct ::; 
on a principle of law or the applicability of the evidence to the !issues. Tl1is " 
should be done only when the jurorll could liot be effectiv~ly advised by 
postponil1g the explanation to the tf4e ()~ giving final instructions. 

" 
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COMMENT 

Dclllwnre prnctlce is in accord with the Standard. An expression of 
personal opinion rcgafding guilt is tantamount to directing a verdict of guilty 
which is, of Murse, impl'Oper. The Committee believes that tb~ judge should 
lrlt()rYCrlC only to clarify ~m Jssue or to instruct on an issue. He should not seek 
to prove the State's case !lor to provide a case for the defendant. 

STANDARD 

6.1 Duty of Judgo 00 ()ouosol's objections and taquasts for rulings. 

1110 trlnt judge should respect the obligation of counsel to present ob­
Jc¢Honn to p!'o~.edl!!!'!! nud to nd!l1il:QibiHty of evidence, to request rulings on 
motions, to mllke offe~s of proof, and to have the record sltow adverse rulings 
lludreOect conduct ·of the judge which counsel considers prejudicial. Counsel 
IIhould lIe permitted to stnte su,ccinctly the grounds of his objections or re­
(l\U~!lt6; but the judge should l1evertheless control the length and manner of 
argument. 

COMMENT 

The Committee recommends adoption of the Standard. While most 
judgos atlk:;rc t,) this Stnnde:;.:!, 1t should be formally adopted. The general 
prtICtico with respect. to objection to jury instructions is that they are made 
nCtcl' thuj~lIY retires, and the jury returns if the objections are sustained. 

STANDARD 

6.S Duty of ]udgos to fOSpoct attorney-client relationship. 

1110 tdlll judge should. respect the obligation of counsel to ~irajn fl'om 
spcnldu2 on privileged mntters and should avoid putting him ina position where 
hilindherence to the ~)bligntlon, such liS by refusal to answer, may tend to 
llrejmlice his client, Unless the privilege is waived, the trial judge should not 

. request counsel to comment on evidel.'lce or other matters where his knowledge 
l!l.lIkdy to be gnIlled frolllllrMtegcd comnmnil!ations. 

COMMENf 

The Committee· recommends ndoption fo the Standard,Judges are gen­
erlltlynwnre of the attorney·client privilege and do not make unreasonable 

, demi\llds of counsel. Howevc~\ the concept should be formally adopted . 
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STANDARD 

5.9 Requests for conferences outside hearing of the jury. 

The trial judge should be alert to the distracting effect on the jury 
during the taking of evidence of frequent bench conferences between counsel 
and the judge out of the hearing of the jury, and should postpone the re­
quested conference to the next recess except when an immediate conference 
appears necessary to avoid prejudice. 

COMMENT 

While Delaware practice is in accord with the Standard in that bench 
conferences are kept to 3 minimum, the Committee believes that it is im­
practical to postpone conferences. Counsel cannot be expected to keep 
track (at least in a complex case) of all the matters on which they desire to 
present argument, and the flow of the trial would be impeded if matters ate 
re-opened after each recess. While the Committee agrees that conferences 
at the bench should be at a minimum, they should be called immediately 
when they are necessary. 

STANDARD 

5.10 Final argument to the jury. 

The trial judge should not permit counsel during the closing argument 
to the jury to 

0) express his personal opinions as to the truth or falsity of any 
testimony or evidence or the guilt or i11110cence of the defendant, 

(li) make arguments on the ba~is of matters outside the record, 
unless they are matters of common public knowledge or of whicl1 the court 
may take judicia~ notice, or 

(iii) make arguments calculated to inflame to the passions or pre­
judices of the jury. 

COMMENT 

Delaware practice is in accord with the Standard. 

STANDARD 

5.11 Requests for jury instructions, and instructions. 

(a) The trial judge shou!d afford counsel opportunity to object to 
any requests for jury instructions tendered by another party Qr prepared at 
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the dIrection of Ole judge. He should advise counsel before the arguments 
to the jury what requested instructions he proposes to give or not give. After 
the jury luIS been instructed andoefore it begins its deliberations, all objec­
tiollS to Im;trllcUons given Or refused should be p.\aced on the record. 

(b) The court may call the jury after they have retired and give them 
additional instructJons in order: 

(i) to comcct or withdraw an error;eous instruction; 
(Ii) to durify Ull ambiguous instnl~ .. /tion: or 
(iii) to inform the jury on a poin~o'llaw which should have 

been covered In the original iI~stmc{jolls. 

STANDARD 

6.12 Assi$tllnco during jury dclibemtiolls. 
(11) The trial judge should provide assistance to the jury during 

dcUbcl'llti<m by pennHting matednls to be taken to the jury room and res­
ponding to requcsts to review evIdence and for additional instructions, under' 
Ilt'proprillte snfeguards as provided ill ABA Standards, Trial by Jury !i § 5.1, 
5.2 nnd 5.3, 

(b) In denling with what appClars to be a deadlocked jury, the trial 
judge should avoid instructions w.hich imply that a majority view is the 
cor.rect one, by complying with ADA Standardsr Tdal by Jury § SA. 

STANDARD 

6.13 Judlcialcornment on verdict. 
While it is appropriate for the .trinl judge to thank jurors at the con­

c1u5i<m of (I triill for their public service, such comments should not include 
Imllsc or criticism of thch' verdict. 

COMMENr 

DchlW~lre pructi~o is generally in accord with the Standards, but the 
Cummittee would rc.:ommcnd aUllption of rules which would formalize the 
jury lnsml~lion pn)..;css. partkulllrly with respect to requests for instructions 
lind llbjcl!tions thCliHO. F\lf further informati(m, sec the Comparative Study 
Ull Trial by Jury. 

PART V!. MAINTAINING DECORUM OF COURTROOM 

6.1 Sptltinl rules for order in 1ho courtroom. 

The triut judge, either before II crimiMI trial or at its beguming, should 
lU'(:seribe Imd mllke knoWll tIle ground rules relnting to conliuct which the 
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parties, the prosecutor, the defense ~ounsel. the witnesses, and Oi!lcrs will 
be expected to follow in the cOU11room, and which nre not set forth in the 
code of criminal p1"ocedure or in the published rules of court. 

COMMENT 

The Standard seems to be particularly appropriate for complex cases 
with substantial public interest. The Committee would favor adoption of 
the Standi1rd in such cases. 

STANDARD 

6_2 Colloquy betvJaen counsel. 

The trial judge should make known before trial that no colloquy, 
argument, or discussion directly between counsel in the presence of the 
judge 01' jury will be permitted, except that if a brief conference between 
counsel might tend to expedite the trial the judge will grant thl!m leave to 
confer. 

COMMENT 

The Committee recommends the adoption of the Standard. Argu­
ments between counsel serve no purpose at a criminal trial. IJl order to 
preserve docorum and enSllre the smooth functioning of the courtroom, 
all communication should go through the judge. 

\1 
STANDARD 

6.3 Judge's use of his powers to maintain order .. 

The trial judge has the .obligation to use his judicial power to prevent 
distractions from and disruptions of the trial. If the judge determines to im­
pose sanctions for misconduct affecting the trial, he should ordinarily impose 
"the least severe sanction appropriate to COlTect tbe abuse and to deter repe· 
tition. In weighing the severity of a possible sanction for disruptive court­
room conduct to be applied during the trial, the judgr should consider the 
risk of further disruption, delay or prejudice tlHit mighh'eault form the char­
acter of the sanction 01' the time of its imposition. 

COMMENT 

The Committee recommends adoption of the Standard. The very 
nature of judicial proceedings require that a judge use his contempt powers 
as well as those granted him under the rules of criminal procedure to insure 
orderly adjudication of the matters before him. However, these sanctions 
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~lwuld bet lite Ja~t alternative rather thull the first when difficulties occur. 
('ode of Jud!Cl1l1 Conduct. Canon 3 requlresilie judge to maintain order and 
decorum iii (he courtroom. 

STANDARD 

GA Juds;o's rllJpomiblllty for lIclf'rastraint 

Th~ tchlt judge should bcs the exemplar of dignity and, impartiality. 
He llhQuld cxercue festrllint over his cond~ct and utterances. He should 
lI\ll'pre!l.~ his l){;l'soll!11 predilections, aoel c011trol his temper and emotions. 
He IiIHlUld ,not,pertuit nny person in the courtroom to embroil him in conflict, 
ll11dhtUlholtlti ot!terwilic llvoid conduct on: his part which tends to demean 
tlte t)(OCI)(ldioj!fI or to tilldc!'millc hIs authority in the courtroom. When it 
b~(uues ll!!CCS$fll'Y during the trinl for him to comment l1!!O;1 the conduct 
Qf wUne~j 8}leetat()l1, counsel, vr others, or upon the :testiJllOI1Y; he should 
do so In II Om", diguiOedftlld restrained manner, avoiding repartee, 'Imiting 
lib coomumts l\Ild fuUngs to what is reasonably required 'for the orderly 
Inoitl!l!lt of the trlul, aud refrnining from unnecessary disparagement of 
persons or ls~1Ie8. 

COMMI;NT 

. Delnwnro law is illllccmu with the Standard. Code of Judicial Conduct, 
ii Cnrwll i~ lifieclHes that HA judge should be patient. dignilled, and courteous 

tn Utlflilnfll, JU!OfS, witnesses, lawyers. and others with whom he deals in 
hill u(fida.1 cnpncity. nnt! should require similnr COnd\lct of lawyers, and of 
llili IItaff, court ofllt:ials. nnd others subject tQ his direction and control." 

STANDARD 

n;6 Otitorrlng rind conectlnn misconduct of attorneys. 

'l1h~ trh\t JudS~ IIl10uld rcqul'~ attorneys to respect theh- obligations as 
offi!!~t'lIot the court tu SUllllOl't thi! authority of the court and enable the 
hinl.~tl lm)(:e~d wUh dignity, When tu\ nttomey causes a significant dis­
nllldQ)\ In u ~rlmjnul pJ'oceddingl the mit! jud~, having purticuiar regurd 
to OJ\': lUovJ.slons or seCUOIl 6.3\ should correct tlle abuscjand if necessnry, 
d.i~ipn[lC the ~U()riICyby \\~iC of olle or more. of the.<~ollowhlg sanctions: 

(1) e~nsuro 01' reprllllnndj 
(U) ettntion 0(' ptll1lsl!U\eilt for contempt; 
(lU}removnl from the courtroom; 
(Iv) s\1s~nl'ilot\ for· fl limited lillie of the right to practice in 

the ~I,)Uit~ wltet¢ 11lt'~ mIscoi)duct occ.urrcd if ~'llch sanction is permitted by 
f .. ,....' " l'«tn- Li,-

{"4 ll\l'onnlt)~ the Ul'Pfopri!de dis<:ipUnill'Y bodies in every 
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jurisdiction whei'e the attorney is admitted to practice of the nature of the 
attorney's misconduct and of any sanction imposed. 

COMMENT 

Delaware law is in most respects in aocord with the Shindard. The con· 
tempt power of the superior court is $pepified in Superior Court Criminal 
Rule 42 which permits summary disposItion for a criminal contempt occur· 
ring in the presence of the court as well as disposition upon notice and 
hearing for other types of criminal contempt. CodeofProfessional Responsi· 
bility DR 7-106 (CX6) provides that a lawyer shall not "Engage in undig· 
nified or discourteous conduct Which is degrading to a tribunal." DR 1-102 
(A) provides that a lawyer shall nbt violate a disciplinary rule. The Committee 
believes that the remedy suggested in subsection (Lv) because of the serious 
nature thereof, should not be utilized without full opportunity ,for a hearing. 

STANDARD 

6.6 The defendant's election to represent himself at trial. 

A defendant should be pennitted at his electfon to pJ:oceed in the trial . 
of his case without the assistance of counsel on]y after the trial judge makes 
thorough inquiry and is satisfied that he 

(i) has been clearly advised of his right to the assistance of . 
counsel, including his right to the assignment of' counsel when he is so en­
titled; 

(li) possesses\tbe intelligence and capacity to appreciate the 
consequences of tllis decision; and . 

(iii) comprehends the nature of the c~arges and proceedings, 
the range of pennissible punishments, and my additional facts essential to 
a broad understanding of the case. .. 

COMMENT 

Delaware p~actice is in accord with the Standard. 

STANDARD 
.;.. \\ 

6.7 Standby counsel fol' defendant representing himself. 

When a defendant has beenperUlittcd to pfoceed WitllOut the assistance 
of counsel,. the trial judge should consider the appointment oi standby 
counsel to assist the defendant when called upon and to caU the judge1s 
attention to matters fllvorabJe to th~ m:cused upon whi~h the judge should 
nil~ on his own motion. Standby counsel should always be appointed in 
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CtiSCIi expected to be long or complicated or in which there are multiple 
de fClldIlt'ltll. 

COMMENT 

Dcluwtlre courts follow the practice of routinely appointing standby 
counsel for II defendant who elects to proceed pro se. Thus. Delaware practice 
goes further thun the Standard requires. 

STANDARD 

6.a Tho dlnl,lptlvc defendant. 

A defendant may be removed from the courtroom during his trial 
wIlen his conduct is so disruptive thnt the trial cannot proceed in an orderly 
mnnner. Removal is preferable to gagging Or shackHug the disruptive defen­
dnnt. 1f removed, the defendant should be required to b(' present in the court 
building while the trilll is in progress, be given the opportunity of learning 
of the trinl proceedings through his counsel at reasonable intervals,-lmd be 
given n continuing opportunity to l'eturu to the courtroom during the trial 
upon his USSUrtlncc (jf go04 behavior. TIle removed defendant should be 
lil11l1lUOml<1 to the courtrQom at Ilppropliate intervals, with the offer to per­
mit llim to rem!i.f:i repeated in open court euch time. 

COMMENT 

A defendant can lose his right to be present at trial if, after haVing been 
w(lmed by the judge that he will be removed if he continues his disruptive 
hchIlVlI)f. he nQvcrthele~s insists 011 conducting himself in a manner so dis­
~ltuCrly. tlisr.upLivc (!Ild disrespectful of the court that his trial cannot be 
.:nrrlcd on with him in the cmtrtroom. Once lost, the right to be present can, 
of course, be reclaill1cd as soon us the defendant is willing to conduct him-
1ii~lr ccmsistcnlly with the decorum and respect inherent in the concept of 
cmnt nndjudiclal pfoCcetUngs. llli!H?KY..!."!m~.!h 397 U.S. 337 (1970). 

The ('ommitlc(\ recommends the adoption of the Standard. While the 
Supreme Court in Allen tlld nol rule ou t the use of shackles or gags, the Court 
tJill slUle thut lhc§'Slimlld be used :IS a last resort. If the defendant must 
he te1l\f)ved. some method of communication between counsel and the 
dett:mi~nll should he main taincd. Sl1mc methods have neon suggested in­
dudiug audio nnu vi\iual links hotwecn the courtroom and anteroom where 
the ubstftpimms defimdunt has been takel\. The cost of these technological 
m~lhods of cOl'ornunk~Uon is. great and the need for them seld.om arises. 
While tho C'ummiucc is concerned about thc problem oftheremoved defen­
I.1;1Ilt, like the A 13 A Advisory Committee, it does no(beUeve that the 
cm.m· has It duty to pwvide extraordinary measures to protect the rights 
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of a defendant who has voluntarily caused his removal from the courtroOlU. 

STANDARD 

6.9 Misconduct of defendant representing himself. 

If a defendant permitted to proceed without the assistance of counsel 
engages in conduct which is so disruptiv~ that the trial crumot proceed in 
an orderly manner, the court should, after appropriate warnings, revoke the 
permission and require reruesentation by counsel. If standby counsel has 
previously been appointed, he should be asked to represent the def~ndrult. 
In any event, the trial should be recessed only long enough for coun:rel to 
prepare ltimself to go forward. 

STANDARD 

6.10 Misconduct of spectators and others. . 

The right of the defendant to a public tlial does nof"gn,e particular 
members of the general public or of the news media a right to en tel' the 
courtroom or to remain there. Any person who engages in conduct which 
disturbs the orderly process of the trial may be admonished or excluded, 
and, if his conduct is intentional, may be punished for contempt. AllY person 
whose conduct tends to menace a defendant, an attorney, a witness, a juror, 
a court officer, or the judge in a criminal proceel;ljng may be removed from 
the courtroom. 

COMMENT 

The court has criminal contempt pewer pursuant to Superior Court 
Criminal Rule 42. The powers recommended in the Standard are inherent 
in the court to control proceedings, Obviously, if the defendant can be reo 
moved, spectators who interfere with the State's and defendant's right to 
a fair trial can be removed. 

STANDARD 

6.11 Arrangements for the news media. 

Although the news media may observe the trial of a criminal case in 
order that information be obtained for circulation to the general public, 
the trial judge should, neY.~rtheless, require that the conduct of their rep­
resentatives not jeopartiize the order and de;;:orom of t!Lc \)ourtroom. He 
should make reasonable arrangements to accommodate them consistent 
with the opportunity of other members of the public to attend the trial. 
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COMMENT 

Delaware practice is in accord with the Standard, Superior Court 
CrinHnaJ Rule 53 prohibits the taking of photographs in the courtroom 
during l\ trIal and prohibHs radio or teJevision transmissiQn of the pro­
ceedIngs. 

PART VII. USE OF THE CONTEMPT POWER 

7.1 Inhorent power of tho court. 

The coud has the hdlcrcnt power to punish any contempt in order 
to .protcct the righfs of the defendant and the interests of the public by 
nsll1.IriJlg that the administration of crimina! justice shall not be thwarted. 
The trial judgchns the power to cite and, if necessary, punish summarily 
unyone who,in Ilis presence in open court, willfuHy obstructs the course 
of ctiminull)[Occcdillgs. 

COMMENT 

Delllwnrc law is .in accord with the Standurd. Superior Court Criminal 
Rule 42 provides the court with contempt power in order to enforce the 
Inherent power of the court described in the Standard. Likewise, 11 Del. 
C. S 127) provides mIsdemennor penalties for criminal contempt, including 
dIsorderly conduct "during the sitting of a court, in its immediate view and 
presence, and dlrocUy tending to interrupt iU3 proceedings or to impair the 
respect due to its authority." 

STANDARD 

1.2 Admonition lind warning. 
No snnction other than CCll!lure should be imposed by the trial judge 

uules.'i 
(1) it is clear from the identity of the offender and the char­

neter of his nets tit!)! disruptive conduct was willfully contemptuous, or 
(it) the conduct warranting the sanction was preceded by a 

clenr wunung thut the conduct is impermissible and tbat specified sanctions 
mny be imVo~d fOl'its repetition. , 

COMMENT 

11\f.} Committee recommends ad.option of U1e Standard. TIle Standard 
~eeks to ":lJl.lify u suggestion mado by the Supreme Court in Illinois v. Allen, 
397 U.S. 331 (1970). that the defendant should be waOled by the trial judge 
before he Is cited 1'01' contempt. 

.... 
j i .. 
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STANDARD 

7.3 Notice of intent to use contempt power; postponement of adjudication. 

(a) The trial judge should, as soon as practicable after he is satis· 
fied that courtroom misconduct requires contempt proceedings, inform 
the alleged offender of his intention to institute such proceedings. 

{b} The trial judge should consider the advisability of deferring ad­
judication of contempt for courtroom misconduct of a defendant, an attor· 
ney or a witness until after the trial, and shoutd defer such a proceeding un­
less prompt punishement is imperative. 

COMMENT 

Delaware law and practice are in accord with the Standard. See Superi· 
or Court Criminal Rule 42(b) which provides that criminal contempt cases, 
other than those dealt with summarily, are dealt with upon notice and 
hearing. 

STANDARD 

7.4 Notice of charges and opportunity to be heard. 

Before imposing any punishment for criminal contempt, the judge 
should give the offender notice of the charges and at least a summary op· 
portunity to adduce evidence or argument relevant to guilt or punishment. 

COMMENT 

The Committee recommends adoption of the Standard. 

STANDARD 

7.5 Referral to another judge. 

The judge before whom courtroom misconduct occurs may impose 
appropriate san~tions, including punishment for contempt, but should 
refer the matter to another judge if his conduct was so integrated with the 
contempt that he contributed to it or was otherwise involved, or his 
objectivity can reasonably be questioned. 

COMMENT 

The Committee recommends adoption of the Standard. 
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PART VIII. SENTENCING AND POST-CONVICTION REMEDIES 

13.1 Duties of Judge in sentencing. 
TIll! trin! judge, and not the jlJry, should be empowered to determine 

8Cntence, except possibly in capltal cases. Whenever feasible, tbe sentence 
tlhoufd bC' imposcd by the judge who presided at the trial. Or w110 accepted 
the pleu of gUilty or noio contendere, in accordance with ABA Standards, 
Sentencing Alternatives and Procedures, and ABA Standards, Probation. 

COMMENT 

As more fully discussed in the Comparative Study on Sentencing 
Alternntives and Proccuures, an sentencing in DelawiI(e is done by the trial 
judg¢\: Under present Ddaware practice, the judge W~H~ presided at tdal is 
rosporl~ible for sen tancing a convicted defendant. In the case of a guilty 
pieu,)!ontcnce Is not necessarily passed by the judge who accepted me piea, 
bU11~lerc nppeats to be no policy rellson requiring this. Thus, Delaware law 
Is ill'ttccord with the Standard. 

STANDARD 

0.2 Dutias of judgo administering post-conviction remedies. 

'I'h¢ trlnl judge huving jUllsdiction of applications for post-conviction 
relief Ilhould Ollllny dispose of each application at the earliest stage consis­
hmt with tho purpolle of deciding claims on their underlying merits .rather 
than ~ll formal 01' technionl grounds. He should be familiar willi the should 
u4hc:~ td' ABA Standards, Post-Conviction Remedies. 

COMMENT 

This liubject Is dealt wtUl in detaU in the Comparative Study on Post­
Conviction R<'medies. 

PART IX, PROCEDURES REGARDING JUDICIAL MISFEASANCE, 
NONFEASANCE AND DISABILITY 

9.1 Proceduro$ fot disciplining judges. 

(II) &clt jurisdiction should establish an independent commission, 
compo$Cd of lilY citizens. lawyers and Judges, to investigate complaints of 
judieilll misconduct or .incompetence against judges in all courts of the 
jUt1sdlct1on, 'Ill!! commission should be empowered to investigate any such 
tomllllllnt rcceired by it, to eml>loy the subpoena power, appoint hearing 
officers to e.~tlmill¢ eOlllllilllnts !llld receive evidence, and. to make findings 
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and recommendations to the higbe~t court in Lite jurisdiction. Such court 
should be empowered to remove any judge found by it and tbl! commission 
to be guilty to gross misconduct or incompetence in dle perfoilllance of his 
duties. Provision for censure or suspension should be made for less serious 
misconduct. In order to pretect the participants, provision should be made 
for keeping all complaints and commission proceedings confidential unless 
the commissioii recommends discipline by the highest court, at which time 
the commissi~~'s record, upon being fIled with the court, should become 
public. 

(b) The trial judge should cooperate with such a commission in up­
holding and enforcing standards of judicial conduct and canons of judicial 
ethics. 

COMMENT 

Delaware constitution Article IV, Section 37, p~'oviues for a (;ourt 
on the judiciary consisting of the chief justice and the associate justices of 
the supreme court, the chancellor and the president judge of the supedor 
court. The section provides for censure or removal from office of a judicial 
officer for willful misconduct in offir;e, willful and persistent failure to 
perform his duties, the commission after an appointment of an offense in­
volving moral turpitude or other persistent misconduct in violation of thl;;.,:': 
canons of judicial ethics. This section also provides procedures for notice 
and hearing of charges of judicial misconduct. Delaware law is not in accord 
with the Standard to the extent that lawyers and lay persons are not involved 
in the process. 

STANDARD 

9.2 Retirement of judges for disabil.ity. 

Each jurisdiction should make appropriate provision for the prompt 
retirement on equitable terms of judges who become physically or mentaliy 
disabled from the proper fulfillment of the ordil1!itY obligations of the 
judicial office. 

COMMENT 

Delaware Constitution, Article IV, § 37, provides that a judicial 
officer may be retired for perminent mental Qr physical disabili ty in terrering 
with the proper performance of the duties of hi~ office. Such matters are 
within the jurlsctiction of the court on the judiciary discussed in the comment 
to Standard 9.1. Dela~lare law is in accord with the Standard, 
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