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?f,‘f l - This report concerns the effect of the elimination of plea bargaining
.» o - on the entire criminal justice system in Alaska. It describes the two
l S parts of the evaluation completed during the first year: the misde-

' meanqr‘statistical study based on court system data, an interview sfudy
cdnsisting of interviews with judges, police, defendants and'lawyers,

“and a survey of the entire Alaska Bar Association. In ﬁhe final report
of‘the’eﬁéluation’project‘scheduled for March 1978, the information in
thiéyreéott*will Be integrated with informétion from the felony statis-
tical §tudy; a second round of interviews, .a court management study and
a legal évaluation of the plea bargaining pfoéess to produce a comprehensive

study of the effect of a decision by one part of the criminal justice

system on the remainder of that system.
The staff of the plea bargaining project would like td\thank
Steveng H. Clarke‘for'his help in designing the study, Merle Martin of

the Alaska Court System for the misdemeanor data, Professor Albert

3

Aischuler for his ideas and hypotheses, Arthuf H. Snowden II and
Chief‘Justice_Robert;Boochevez for operning up thé cburt to us, and the:
rNétiOnai~Institute»of‘Law Enforcement and Criminal Justice for under- .
‘ writing;the research. But above all,-our‘debt is to thevpolicé officers,
jdgfénse attofneys,’prosecﬁtors, judges and defendants.th offered their
ﬁi@eﬂand opinions and searched their membries and records’for our

interviewers.
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SUMMARY OF CONCLUSIONS

In an effort to eliminate plea bargaining in the Alaska
criminal justice system, the Attorney General inetituted a statewide
policy which prohibited district attorneys and assistant district attor-

neys from engaging in plea negotiation--the recommendation of a specific

sentence, or 'vertical' or "horizontal" rediction of charges for purposes

of inducing a plea of guilty. ’

kIn March of 1976 the Alaska Judicial Council's Plea Bargaiﬁing
Project undertook a two—-part evaluation to assess the effecn of the‘ne&
policy. For purposes of\comparative analysis this”study focuses pri-
marily on the year immediately preceding the policY’e effectivepdete
(August 15, 1974--August 14, 1975) and the‘year following that date R
(August 15, 1957--August 15, 1576), (Hereafter called Year One and Year
Two.) |

Preliminary findings at the conclusion'cf the project's first

twelve months of analysis are summarized in the interim report which

follows. These findings are based on mail surveys, personal interviews

C with 174 attornefs, judges and law enforcement officers,:and a statis-*

tical analys:s of 23,000 mlsdemeanor cases flled durlng‘Year One.and

: Year Two. The second phase of the stuuy will conclude w1th the flnal

report, combinlng further analysis of the.flrst year 's flndings, analy-

sis~of the~extensiva felony‘statistical study now in progress; followuupJ 0

1nterv1ews taking as a p01nt of departure.the tentatiye concluszons

: reached in,thls interim report, a report of court observatlons, and a

select1ve.rev19w~of the llterature and legalranaly31s of the pollcy s

§

1mpact andcpos31Ble 1mp11caclons. Tﬁe\final report should be completed ﬁ;r 




'in March 1978.

The project bases its evaluation on a set of hypotheses which are
subsidiary to two major questions:

(1) Has plea bargaining (as defined by the Attornej General)
been eliminated? -

(2) How has the new policy affected the system of criminal
justice? ' :

The second question can be answered notwithstanding the answer to the
first inquiry.

E

<

rRééafding the first issue, utilizing interview and survey method-
ologies it was determined that the aims of thevpolicy have been partially
accdmplishea. While a great number of those interviewed or surveyed
bélieved that charging concessions (dismissgls or redﬁctions) were still

being;offered in exchange for guilty pleas, a significant majority

of respondents agreed that sentence bargaining has been virtually

éliminated. The wariety of considerations involved in charging and
general uncertainty as to what constituted_”charge bargaining”‘are
;pOSite& as possible exp;anations for divided opinion on the matter of
whether this practice has been curtailed or halted. Follow-up inter-
views in the second project year are aimed at clarification of this
.questioﬁ.

 Confirming the evaluation's hypothesis, trials have substantially

1
I!
)
1

‘indreased in both district and superior courts. The increase in district

court trialS'aveiaged 72.4 percent for the three locations studied.
Juneau‘gas‘byyfar':he least affected; while Anchorage had ‘the greatest
percentage increase (76.9 percent). However, the increase in misde~

meanor trials had a more strongly felt impdct in Fairbanks than in
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Anchorage; possibly because in Anchorage the district court judges
anticipated the effects of the policy and’instituted new calendgring
procedures which appeared to have had a salutary effect.

It was hypothesized that with no plea bargaining theré Wouldjbg
fewer incentives for ajdefendant to change his plea from not guilty to >§
guilty, a circumstance which would slow the system down.‘ Preliminary
findings from the misdemeanor study did not support this hypothesis:

District court disposition times actually declined significantly in all

 three locations (-32.4 percent in Anchorage). The rate of guilty pleas

entered at arraignments increased slightly in Anchorage, Fairbanks and
Juneau., Decreases in misdemeanor case disposition times were less
g

marked in Juneau (-8.6 percent) than in the other two locations studied.

With regard to felony dispesition times, data supplied by the Alaska

Court System indicated that disposition times have decreased in Anchorage

and Juneau, Only in Fairbanks did felony disposition times inc:ease
(+27.0 percent).

In their interviews, attorneyskand judges were asked to évaluate‘
the increase in trials—4was it’good'or bad? Maﬁy private attorneyS wére.

critical, frequently stating that it required them to treat every criminal

case as if it wefe“dEfinitely gping‘ﬁb trial., As a consequence.of this

"~ perceived. necesszty to . preépare more diligently, dedle—vlass persans

n

~ without the benefzt'of any program of legal insurance were saia to be

unable to afford legal'representatian.“Many judges and distrlct attorneysf“'

Y

said the policy had an adverse.effect on the admlnlstratlon of justlce

in mlsdemeannr~cases, It wasg claimed to he.lmposslﬁle.for the stata to

,lltlgate fully all cﬁarges rlled w1th.the consequence.thatAou the eve

B (PN

of trial tﬁe state "lost control" over*many cases wﬁlch.were.ultlmately

o~
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dismissed. On the positive side, many lawyers and judges expressed the
opinion that~thé‘policy was a "healthy change" since it encouraged a
_more thorough and professiomal approach to case preparation and was

'~ conducive to a generally higher quality of legal representation for both

<

sides. The calendaring changes in the Anchorage district courts were
also viewed as a positive impact of the policy.
Ihe study sought to evaluate the new policy's effects on case

disposition and outcome. Information derived from interviews alone

tended to support the hypothesis that there existed, both previous to

the policy and after its initiation, a differential between sentences

rendered after pleas of guilty and those rendered following conviction

at trial. The misdemeanor statistical study showed that the "active

 time" differential between post-plea and post-trial sentences increased

significantly with the institutidh of the policy. This fact tends to

refute another*hypothesis——that the elimination of plea bargaining would

‘reduce any such differentials that may have existed previously. ‘For

example, during the year preceding the new policy, the average active
sentence for misdemeanors admitted to at arraigmnment was seven days; and

this seven-day average remained constant in Year One even if the

defendant was convicted following‘é.full trial. However, in Year Two,
while ﬁhé average active time for guilty pleas at arraigmment actually
decreased (from seven days to six days), defendants who exercised their

righ;'to trial received average sentences in Year Two of 22 days, a

dramatié differential. Aiso, in bqthﬁYear One and Year Two, sentence
' differentials between guilty pleas entered at arraignment and guilty

 pleas entered during the pre-trial period wereldiSCOVered, providing

. w
s/

B

~ some evidence of the exaction of a penalty, not only for trial, but also

¥ N
i {

R g .
2 > - k]

PRI




d ; B 3 >

4

i}

for the entry of a not-guilty plea.
. Overall, misdemeanor conviction rates showed a slight increase;
although for some types of offense there was actually a decrease in the

rate of conviction. Analysis of specific offenses suggests that the

state district attorneys' offices are following a policy of more rigorous

screening for certain offenseé, with higher convicticn rates occurring
for these as predicted. On the other hand, increased filings by tﬁe
municipal prosecutors' offices (for example, +371.0 bercent in Anchorage),
T " 5

and comparisons between éonviction rates for offemse classes contaiﬁing'
ptimarily municipal offenses as opposed to primarily state offenéeé,i
suggests there iIs a clear difference between the screening policies of
the two _offices.

The shift in sdreening standards emphasized by the Attorney General
as an integral part of the plan to,éliminate plea bargaining appeafs to
be one of the most agreed-upon effects of the policy change. Opinions
coﬁcerning the merits of tighter screening ranged over the specttum; ’
Police officers on one end tended to take a strong stand that‘lawcenfottégt
ment interests suffered~fromrover1y~strict standards for charge acceﬁ—'
tance by prosecutors. It was clalmed that district attorneys were actlng

“llke judge and jury" in dec1ding questlons of fact and law favorably to

&

s

defendants, at great soeial‘cost. On the other end, many prosecutors.and;i‘."“'

cla;mlng lt was '"more honest“ and that cases were now invastigated more

a clrcumstance.benefltlng the entire system.‘~ R S f_ﬁf~ﬁ,f

Between.the flrst and sacond years of the evaluatlon.the Qrertrlalt‘-

v dlSﬂlBSal rates-for almnst every cat;gpry cf state misdemeancr‘o:fense s

ol

: Judges, ‘and some- police investlgatots, were pleased with tighter‘screenlng,'

: thorough_y'by both the aSSlStant district. attorney and the pollce ofrlcer,__,t




decreased. By contrast, for offense categories heavily weighted with
municipal filings there was a perceptible increase in the numbers and
rate of dismissals.

'

Average jail sentence severity for misdemeanors increased from Year

,Ohe_Eg Year Two by 71.4 percent (from seven days to 12 days); and average

~net fines increased by 13.6 percent in Year Two. In Year Two a smaller

proportion of persons convicted of misdemeanors were released without

serving any jail time at all as compared to Year One. As far as could

be measured by the kind of misdemeanor data available, the variables

most strongly associated with iIncrease or decrease in sentence length
were (1) the specific type of offense (e.g., assault sentences were
dowﬁ; concealmenﬁ of“merchandise sentences were up) and, (2) stage of
disposition, (e.g., post-trial sentences were very much longer than
sentences rendered after pleas of guilty.) The lack of any clear-cut
pattern (other than the trial/plea differential) is some evidence that
the ovérall average sentence increase for misdemeanors was not a direct

product of the policy change, but may be attributable to other factors.

4

~ such as newspaper publicity, alleged public sentiment, or that 1976

was a judicial retention election year. The importance of these other

~ factors was noted during the interviews by judges and other informants.

Finally, according to interviews and surveys, judicial participation

'"ig_pre—plea'santencing-discussions has been virtually eliminated. This

changeffrom'prior practice is clearly the result of the new policy and

. was significantly affected by the Attornmey General's prohibition against

district attornmey involvement in such conferences, followed closely by

the Alaska Supreme Court's disapprbval:of judicial participation in plea

~ negotiations in two recent opinions.
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All findings in the interim report should be regarded as prelimimary -

and subject to further amalysis in the second year of the study. Mis-

demeanor daté for this report was d:awn solely from statisticgjsupplied

by the Alaska Court System. Déta furnished did not always fit neatly : o
into the project's workingkﬁypotheses; and as a result, some of the
hypotheses could not be tested fully. Data‘for th;ﬁfelony statistical o ‘“N;
study is being collected at this time by the project staff directly‘fromb :
origiﬁal sources beginning with jail boq}ing sheets, public saﬁety

fingerprint ?iles, Alaska Pre~Trial Services 5ail reports, coﬁrt files

and pre—seﬁtence reports. Following analysis of this felony data the -

project will re-examine the tentative conclusions expreésed in this

interim report amnd theée will be integrated with the final evaiuatiog'

report in March of 1978.
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I. INTRODUCTION

The directive by Alaska's Attormey General in July of lQiS

prohibiting plea bargaining by all district attorneys and assistants

received a very mixed reception. The Alaska Judicial Council, an agency =

of state govermment with the constitﬁtional mandate to conduct "studies‘
for imprévement of the administration of justice . . . ," was awarded a
grant by the National Institute of Law Enforcement to evaluate the
effects of the policy change and report its findings to the Law‘Enforce+
ment Assistance Administration agd 6thers. The following report sum-
marizes the findings made by the staff of the Judicial Council's Plea

Bargaining Project during its first year.

A. The Policy

Commencing with offenses filed on and after August 15
[1975], District Attorneys and Assistant District Attorneys
will refrain from engaging in plea negotiations with defend=-
ants designed to arrive at an agreement for entry of a plea of

guilty in return for a particular sentence to be either recom-

mended by the State or not opposed by the ﬁtate pursuant to
Criminal Rule 11(e). . . . A

. + . while there continues to be nothing wrong with
reducing a charge, reductions should not occur simply to
obtain a plea of guilty.l :
N

The above is taken from the Attorney General's first memorandum to .

,district.attorneys and their assistants, dated July 3, lQ?S.\»Iﬁ?tﬁb
later mémorandar(July‘24 1975 'andAJune‘SO 1976); EheﬁAttornenyénergl
clarified his pollcy, especmally w1th.regard to charge reductlons.  ﬂ

4 Charg__}should be.dlsmlssed or decreased onlz under unusual
circumstances, only then when Justlfled__z the facts ina
case, and not as a quid pro quo for ‘the entry of a 2 of
- guilty. (Emphaszs in the originil. l .

[

415ee~5ppendii l; for Attorneys Géner;l'égmeméranda¢ ;f@ 
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The Attorney General ouﬁiined geveral anticipated effects of the
change and proposed that district attorneys and assistants handle these

i . » \\( v . -
effects in certain ways. Among his concerns were improved screening ("I

YA

sﬁress to you . . . that you éhould file the charge you can prbve."z),
use of diversionary pfograms M. .. we will’try to méke available to
Y§u as broad a spectrum of di&eréionary programs as Qe can.'3), and °
participation by district attorneys and assistants in pre-plea con-
ferences called by the judge and defense counsel (". . . in no way
pérticipate in the méeting other than to physically attend."4). These
récbmﬁendations may be considered as integral parts of the formal policy
itself, |

B. The Hypotheses

The major hypotheses of the evaluation fall into two categories.
The first asks whether the policy hés’been implemented~-i.e.,; whether
pléa bargaining (by the Attorney General's definition) has actually been
eliminated. Since the Attqrney General defined several sﬁecific aspects
of;plea bargaining, four questions weré asked.?

1. Have sentence recommendations, as prOhlbltEG by the
Attorney General been eliminated?

2. Have charge dismissals in exchange for guilty pleas
been eliminated?

3. 'Have charge reductions in exchange for guilty pleas
been eliminated?

NS
A
Can

2See Appendlx 1, Memorandum from At;orney General to Alllestrlct

~ Attorneys and'kss1stant District Attorneys (July 24, 1975) .

314,
41&.

5See Alaska Judicial Council Project De51gn Report 11-12 (1976)
for formal statement of hypotheses.

<
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- gaining. The hypotheses and assumptions on which thease questions were

~3= -

4. Have more cases been rejected for prosecution since the
change of policy--i.e., has screening tightened? ' ,

‘The second set of questions asks whether the new policﬁehas~caused
certain changes, regardless of whether it has 'eliminated plea bar- -
1
based came both from the Attorney General's memoranda and the literature: -

The queSCLJns Ieclude°
\e//
(2) Court Management

1. Bave trials become more frequent? . B » R

2. Have case dlSDOSltlon times 1ncreased (and can tnls be
“directly correlated w1th the new policy)?

3.  Have guilty pleas been entered closer in time to the
- trial date settings?

om en
B N 13

(b) Effects on Case Dispositions

1. Is it less likely that the defendant who goes to trial
will receive a more severe sentence “than the aefendant
who pleads guilty?

2. Have conviction rates increased?

3. Have,dlsmlssals by the state changed in :requency7
Have.the reasons for dlsmlssals changed’

4, Has chere-been an increase in severlty of sentences ,
assoc1ated with the new policy’ : A : e

5. ~Has the policy been associated with a.chanae in the
‘ likellhood of anpeal’ : , ;

6. Eas the pollcyABeen assocxated with a reduction in the e
influence of legally irrelevant‘ractors on the dlspositiou_'fe"
of‘cases’ - ; [

7. Is there evidence cf a change in p011CV‘regarding 3udic1al_ ' ‘f(}f
-participation in sentence discussions that can be directlyf TN
Vccrrelated W1th.the new policy? : RS Tl

S

i :
s

Included ln thls,.nterlm report are the results of lnterVLews done ;f*,;,7

Be:ween Sep:ember and Decemﬁer of 1976 prelumlnary-results qf the

mlsdemeano: s:at;stical‘analYSLS, and,the results of surveys taken




“from thé stﬁdy will not be available until the conclusion of the study

‘in February of 1978.

All of the misdemeanor and felony statistical data reported are from
these two years. The interviews reported here compare practices during

,these'twq vears also; but there is some overlap into a later period as

interviews in 1977. Any policy change as sweeping in its scope as the

present will require a transition period before its final effects become
transition period can be captured while they are still fresh in the

 may find information about possible tramsition effects as vital to

"pﬁsgdgfdr the study{‘ Because‘;he Attotney Generél's policyfcoyers all
 s;at§’q;i§iﬁa%4céses, bqth;felony and misdemeanor, and because of thg?
'vé:ying impacts‘it wasfe£pénted to have on ali'partsiof the ctiminal
;jﬁsti¢e~sjstém;‘a'ckgster\df‘methodologies;has beenjemPLOyed} The

- @efﬁpds:ﬁere“deéigned by ?rdjecc.étaff, with thg aééistanég‘OEJLEAA,.‘

‘Profe§sorf8tevens H. Clarka,;Institute-of Government, University of

“lym
during October and November of 1976. Much of the most impbrtant data

Z

The evaluation itself focuses on the year prior to the elimination

of plea bargaining (August 15, 1974--August 14, 1975) and the YEar fol~

/7

lowing its earliest effective date (August 15, 1975--August 14, 1976).

-

well. This time frame will be considerably extended by follow-up

apparent. One benefit of early evaluation is that events during this

TR

success in their planning as will be data pertaining to more long-range
adjustments by the criminal justice system.

C. The Methodolqgies

kThe7Project Design Report prepared in July of 1976 by the evalua-

tion staff outlines the approaches to be used in answering the questions

S o
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North Carolina, and the projeet's Advigory Board.6

;-5;

1. Statistical Analysis

19767 . Approxlmately 3 , 000 defendants, each with an average of two

:, for an analysxs of selected offenses provxdes less detailed data, but arie

“; same pericd of time. One or more of the charges was a state‘felouy :
charge." : ‘ : : ‘ } SR PRtar

Two statistical studies, both historical, make use of court files
and other agencies' records to test tge.hypotheses. ’The %elony stetisti—
cal study will compile~extensive.data on edch perscn arrested or other-
wise charged one year prior to the pOllCY change (August 15, 19/4-- :
August 14, 1975) and one year following (August 15, 1975-—August 14 i
contemporaneoms7 charges against him, ﬁlll'Be‘studled.

Strengthebf evidence, aggravating ana‘mitigating aspeets of the»
offense, socioeconomic characteristics, prierrcriminel‘history;'and bail i
status will be determined for each.defendanﬁ.and‘eharge. Changes in the  :
charge from arrest to disposition, type ofktrial~or plea,,:eaeons fér‘,
dismissals, and recommendations by‘the'attorneys andtbreseﬁteece iﬁvesti-i

gators will also be recorded. The data‘from,the'felouy statistical',‘

study is now-being.eoded<from:agency records and court files and will be

. ready for computer aneiysiS'by—July 1977. In addltlon.to standard

descrlptlve.statlstlcs, a varlety of sophlstlcated technlques of statls~

tical analysis will be‘employed to ascertain the system-wide lMPact of

the:pclicY'ehenge.

k Thefmisdemeancr‘statistical'study, drawing on.codrt eomputer‘files‘;

vvilargerjsample. In some of the,analysis of mlsdemeanors, partlcular g

6See Appendlx 2 for List of the.membershlp of the.Advisory Board

77"Contemporaneous"‘es used.xn thls study means that two or more ;1,,,¢‘;1
state or munfcipal charges were pending against the defendant,during the
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~use that could be made of the data.  Because the misdemeanor information
was collected outside of this evaluation it was not possible to exercise

- complete comntrol over its reliability; however, the data have been checked

~for a more detailed description of the methodologies utilized in the
 misdemeanor study.)

;2. Interviews, Surveys, and Other Research Techniques

coding_problems in the variables under considerationfardse, limiting the

as- carefully as possible for consisténcy and accuracy. (See Appendix 3,

-~ additional 18 interviews with defendants were obtained. Results of
these inverviews are contained in this report. Mail surveys of the
'entire;Alaska Bar Association and of patrolmen in several law enforcement

, agenqies‘expandéd the base of responses. About 430 Bar members and 71

‘will be done of a randomly selected sample of persons interviewed during

- cal analysis. A separate set of interviews will be ‘carried out during
 the second year to gather information about court management factors.

~No further surveys are‘plannedvfdr the second year of the study.

Levaluation;techniqges.,‘Cdurt observations will follow two procedures.

. Open-ended interviews with 174 professionals in the criminal justice

system were conducted during the project's first year of evaluation. An

patrolmen returned questionnaires describing their experience with and
opinion of the policy change.

During the second year of evaluation 80 to 90 follow-up interviews
the first year. The'interViews'provide both a rough estimate of the

validity of some of the evaluation's hypotheses and descriptive informa-

tion about the policy's effects which cannot be obtained through statisti-

- Court bbservations and legal research comprise the remaining

TFirst, a selected'grqup‘of felonies and misdemeanors will be observed at

&
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all stages of the proceedihgs in open court, with follcw—:hrough.inter-
views of the attorneys, parties and other participants. Second, arraign- ,
ments, changes-of-plea, sentencing hearings and other proceedings will

be observed on a weekly basis. " Legal research and a selective review of

the literature will explore the iIssues raised by the change'of‘policy,

including recent Alaska Supreme Court rulings which have affected

‘judicial participation in plea negotiations‘8

. Opinmn No. 1301 (ak. Sup. Ct., March 14, 1977).

8s:ace v. Carlson, 555 P 2d 269 (Alaska 1976) Stat.a V. Buckale.w, : g
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II. ELIMINATION OF PLEA BARGAINING~-
‘HAS THE POLICY BEEN. IMPLEMENTED?

A.  Interview and Survey Methodologies
o A full description of the methodologies is contained in Appendix 3.
Briefly, questionnaires were designed with the assistance of Advisory

Board memhers, the evaluation methodologist, and professionals with

extensive experience in Alaska criminal justice. The questionnaires for

‘defense attorneys and prosecutors included a series of questions about

»

bypothetical criminal cases. Prosecutors and police investigators were

asked to discuss another hypothetical case designed to show changes in

screening policies. All persons interviewed were requested to complete
a seriousness scale which ranked 34 descriptions of criminal offenses.

Interviews were completed with 45 defense attorneys (including the

~ Public Defender and assistant public defenders, private defense attor-

neys, and attorneys working under labor union pre-paid legal programs),
24 judges, 21 district attorneys and assistant district attorneys, 84

police investigators (police officers assigned primarily to investigation

of criminal cases, rather than patrol or administrative duties), and 18

defendants. Attempts were made to interview all judges, public defenders,

state prosecutors and police investigators in Anchorage, Fairbanks aand

Juneau. Private defense attorneys were selected from a list of attorneys

~with extensive criminal defense practices recommended by judges in each

kjudiciél’district.'\Defendants selected had had at least one criminal

conviction preceding the date of the palicy change, and one conviction

~following tﬁat date.

All members of the Alaska Bar Association were mailed a question-

- mnaire, aSkihg‘fOrztheir views and experience with the new policy. Half 

- (430 attormeys) returned completed questiomnaires, a very satisfactory -

S

- . . . S



rate of return for a mail survey of this kind. Patrolmen in law enforce=-
& _ , o '

ment agencies in Anchorage, Fairbanks and Juneau were provided with

questionnaires to f£ill out during roll call and shift change. Project

staff attended police staff meetings held at these times to expiain:the

/)
7

purpose of the &ué§tionnaire, and to answer questions from patroimen¢
Seventy-one questionnaires had been returned by the time analysis was
started for this interim report; an additional 20 have been returned
since that date, and the results from these will be included in the
final report.

The interviews cover appréximately the first year and oné—quarter
of the period during which the Attdrney General's policy was in effect;'f
During this peried participants in the criminal justicg system wére
forced to rethink strategies and procedures for disposition of cases,
and. adjust to the unavailahility of what had been Alaska's primary
process of criminal case disPOSition. The data, togethér’with,recent
interviews, suggest that this first year was in effect a "shakedown, "
and that the ﬁext,year or two of the policy's life may see more Settled;
long~range adjustments than those reported here‘for this transition
period. |

B. Comparison of Interview Responses with Hypotheses

The following‘seties»of tables is provided to show some of the

overall results of the interviews. Siﬁce,the‘nnmbersfof‘peISOns are"‘

different in each group interviewed (pr‘surveyed), only pe:centagéézare’

givem. Tﬁe;questions were framed diffé:ently‘for'éachjgroup inter-

viewed; the results shown are not completely comparahle. Nevertheless, 1f
‘the interview results indicate some strong consensus aboutywhat‘has

' occurred in the state since the Attorney General's policy.
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1. Have sentence reconmerdations, as prohibited by the Attorney General,

‘been eliminated?

A majority of all of those interviewed agreed that sentence recom-

mendations had been eliminated, Of those who commented on sentence

‘recommendations, one prosecutor said, "I talk to X [a public defender]--
I wink, he nods, and we go to court.” Two judges expressad the most

common perceptions among judges, with one saying, "I would suspect

sentence bargaining has been the most curtailed," and the other saying,

A

'"Pleading guilty in exchange for a specific sentence has been effec-

tively eliminated."” The defense attorneys' position is summed up by one

attorney who said, "I get no recommendations on sentenceé, but I've been

~ able to get them [prosecutors] to agree on a variety of postures at

sentencing."
E ) TABLE 1
ELIMINATION OF SENTENCE RECOMMENDATIONS
No Answer,
Tes ' No Somewhat Don't Know
Judges 62.5% 20.8% - - 12.5% 4.2%
Bar ‘ 65.2% 34.8% - -
Defense 53.5% 11.0% 35.5% -
DiA.s 71.5% 9.5% - 19.0% -
NOTE: "Bar" responses include all lawyers--judges, prosescutors,

and defense attorneys--who responded to the mail survey and whose
practices were self-reported to include ''substantial criminal litiga-
‘tion. '"Defense" responses include all defense attorneys who were

personally interviewed. 'D.A.s" responses include all district attor-

S

neys and assistant district attorneys who were personally interviewed.

2. Has the likelihood of "Charge Bargaining" (either reduction or
" dismissal of a charge in exchange for a plea of guilty) decreased

after the effectlve date of  the new policy?

Clearly, a much greater number of profe531onals within the crlmlnal

Justlce system feel that charge baroalnlng is contlnulng Part of the
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reason for this pefdeption may be found in the Attdrney General's : S  55

N

memoranda. In the first memo to district attorneys and their assistants
he said:

Plea negotiations with respect to multiple counts and the
ultimate charge will continue to be permissible under Criminal
Rule 11 as long as the charge to which the defendant enters
a plea of guilty correctly reflects both the facts and the
level of proof. Imn other words, while there continues to be
‘nothing wrong with reducing a charge, reductions should not
occur simply to obtain a plea of guilty. (July 3, 1975)

In his second memo to the district attorneys, the Attormey General
clarified his position on charging:

In my initial memorandum on this subject, I stated that while
prosecutors should feel free to reduce charges if facts
warrant, I did not want charges reduced simply to obtain
guilty pleas. I am sure with the elimination of sentence
bargaining there will bhe a great temptation to charge heavmly
under the assumption that you can later reduce the charge in
exchange for a guilty plea. I do not want the office to do-
that . . . . Once you establish the atmosphere of bargaining
with the defendant, be it over charge or semtence, it is
"difficult to stop the process . . . . charge what you can
prove and then do not deviate from it unless subsequent facts
convince you that you were erroneous in your initial conclu51on.
(July 24, 1975)

TABLE 2

CHARGE BARGAINING

. No ‘Answer,

. Yes . éﬁi §ghgwhat Don't Know S
Judges O 16.6% 4l.8z 2082 . 20.8%
Bar (reduction)  53.6Z2 . 46.47 s g : :
(dismisgal) 42.3% . 57.7% PR —
 Defense - 28.9% o7La% L -
' D.As 52,42 47.6% - --
NOTE: "Baf'respouses.lnclude all lawyers—-gudges, prosecutors, , 'f ’“f   @E

~ and defense attorneys--who responded to the mail survey and whose ¢ :

' practices were self—reported to include ‘ ezu‘bstam::.a].'t criminal lltiga-u>
tion. '"Defense" ‘responses include all defense’ ‘attorneys who were e
personally 1nterviewed, "D.A.s" responses include all district attor- Sk
neYS‘and 3591stantﬂdistrict attorneys who were pensonally 1nterviewed.”;‘"
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However, this second memorandum apparently left room for interppetation,
because a2 third memorandum almost a year later addressed the issue of
chaxging once again.
Some District Attorneys remarked to me at the conference [a
meeting of all district attorneys and assistants in June 1976]
that they were bringing multiple charges and multiple counts
as a matter of "tactics.!" I do not want that practice to
continue . . . I reiterate that I do not want charges reduced
or dismissed in order to obtain a plea. June 30, 1976)
Given this need for restatement of the policy on charge negotiationms,
it is not surprising that comments such as the following were frequent:

"Charge bargaining is practical, reasonable and sensible." (A judge).
"There's charge bargaining all the time." (Another judge). ''We do say,
If ybu pian to pleéd;to count 1, it isn't worth it to us to go to trial

on count 2.""

(A prosecutor). "The D.A.s here pile charges on, and
they do in fact dismiss if you plead to one. [I] have had two felony
cases where the defendants acquired four‘new felonies aftér they were in
handcuffs. You start off griping at the D.A. for heaping the charges
on, and then when you plead to one, the rest get dismissed. " (A defense
attorney). ''In our office as a whole, sentence bargaining has disap-
@eared, charge bargaining still exists but is becoming less frequent as
the policy continues. Bargaining still goes on in differenﬁ‘ways.” (An
assistant public defender). "Horizontal bargaining I still doi—you try
to fit in ;he guidelines. So I look at charges I can prove and then

- dismiss or reduce. I'm less likely to look hard at the charges if the

- defendant is not entering a guilty plea." (A prosecutor).

3. Has plea bargaining been eliminated?

The‘Question for judges, defense attorneys, prosecutors, and members
 of the Bar Association was designed to elicit comment about forms of

plea bargainiﬁg that might Bé continuing. Other’lawyers,?police,ahd

S
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investigators were simply asked whether or not plea gérgaining had been‘ 
elim;nated. O0f the lawyers, 43.0\percent were not sure. Over haif of the
patfélmen in the sample (54.9 per ceﬁt) thought that it had been5eliminated i ¢
to some extent, but not entirely. It may be significant thét such a ‘
small éroportion of each_grouf gave a positive amnswer to thé question,T

saying "yes," plea bargaining had been eliminated.

TABLE 3
HAS PLEA BARGAINING BEEN ELIMINATED? T
‘ No Answer,
Yes No Somewhat Don't Koow
Bar , 29.0% 28.0% -= , 43.0%
Investigators 17.8% 82.2% — -
Police 2.8% 33.8% 54.9% '8.5%

NOTE: '"Bar' responses include all lawyers and judges who responded
to this item in the mail survey. "Investigators' responses include all ;
police investigators who were personally interviewed. 'Police" responses. o
include all patrolmen who completed the questlonnalre distributed to o
them by project staff.

Police comments focused most strongly on charge bargaining. "We tve
had the D.A.s come and tell us, ‘Well, this guy says he's going to
trial, but he'll plead guilty to ome charge if you drop the others.’. . . ..
- This happens many times.”" "I can give §ou‘an example. ' I had 26 drug

S : R S R

defendants that I'd made»multiple buys on. I never went to trial on.any'

of themr-they all pled guilty to one count and the others were dropped w

Another frequent theme among pollce comments was;: "Charge bargalnlng 13;‘7“

going on~-but mayﬁe they‘re reducing charges Just to make sure of conv1c~
B tlcn, w1thnut a deal with.the defense—-they'do thls a lot*“ In other
- words, many polxce felt that prosecutors were maklng unilateral,declslcns R

to reduce or dlsmlss'cﬁarges, in tﬁe ﬁopes that tﬁe uefendant wuuld then “

e

%R
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Plead guilty. ‘Police labeled’ﬁﬁis pfactice as plea.or charge bargaining.
: FA Lawyers also made some assumptions-aghout what’plea‘bargaining ‘
'inéluded; One attorney, for eXaﬁple,'étated:’ "Yes, it's been eliminated;r
but thfoughoﬁt, I assume this term refers only to se?tence’bargaining.”
Another said, "It still exists in the form of chargehEargéins." One
attorﬁéy~stated that ;Any discussion with tﬁe prosecutor is negotiation."
R Summary | -
Lo@king at questions 1, 2, and 3 togethe%, ihterv%ews and surveys

taken after the first year of the Attorney General's new policy indicate

-

guilty plea by his client for a

a

that its purposes have been accomplished to an extent. The likelihood

that a defense attorney can exchange
specific sentence recommendation has very substantially diminished. Om

ﬁ‘
the other hand, the likelihcod that a defense attorney can gain some
concession on the charge (or charges) -from the.prosecutor in return for
avguilty plea is still fairly high. How often these concessions result

istrict

from specific arrangements'pﬁther than tacit understandings is unclear.
One possible explanation for the difference between charge and sentence

‘bargaining may lie in the Attorney Gemeral's early memoranda to d
attorﬁeys a;d.their assistaﬁts, which éppafently iéft the>quéstioﬁ of
charging pfactices open- tao interptgtation by prosecutors. :Another ',
éiplanatioﬁ ﬁay be . fousd in the fact that the process of initial charge

seledtion‘and~laCer readjustment embraces complex considerations, while

<
Bl

a specific sentence recommendation is easy to define and easy to observe.

A third explanation lies in the varying assumptions made by persons

I
W

,ihterviewed,about what actually constitutes a bargain. As mentioned’

b

‘earlier,'one-defense.attorneyzﬁelieved‘that "[a]ﬁy discussion with a

© .

Sl o WU S AN B an |l G N G S S B e B om B e

prosecutor is megotiation." A police investigator said, 'Flea bargaining
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is not condoned, but amended complaints are." Another police'investigator

thought that plea bargaining "still ex1sts, in the fofh of a 'good word'
at sentencing." One police investigator said, "It's still'going on.

The D.A. will reduce even withoutka,plea from the defendant. ~I'hadJoner
‘case where T had to dance on hisVdesk‘to get him to charge a félony as'a;k

1"

felony--a bad check case. Police also often believed that tne change - &

of policy was more directed towards screening of cases, or that screening-
constituted plea bargaining. Prosecutors also mentioned practices, in

one prosecutor's words, '"perilously close to a bargain."”

He gave as an
example a defense attorney's statement, "'I see this reckless driving = -
charge as a negligent driving, and I don't havevany defense to negligent

""" The prosecutor said, "sometimes I can -amend the complaint.'

driving.
This widespread lack of'consiStencyvin definition of‘What:conStitutes

charge bargaining leaves much room for confnsion;abont‘whether itnhas,

actually been eliminated. During the project's second year,of'evaiuatinn TR

a second set of interniews will Be undertaken. ‘Thenﬁarious deﬁinitions

of "plea bargaining" given by respondents durlng ‘the flrst set of‘lnter—

wiews will be listed; and secoud-yeag respund s Will“bé‘aéke : hich of

these’definitionS’constitutes a plea,bargaln, in thelryopinion,g“‘

4. Have more cases been rejected for prosecutlou since the change
of;pollcy-—l.e. has screenlng tightened?

From the standpoint of police, the change in screenlng practlce has

_deflnltely occurred and Has had more impact than any'other aspect of

o i

the policy; Thls.lmpact w1ll Ee,dlscussed further in the follow1ng
"o
,secrlons on effects of the pollcy change. "Less than half the Bar,'and

=

over half'of the judges Belleved that more cases were being reJected,for3

QSée;Appendix;A;,fot'saﬁpleVOf interviewffnrms,f:
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prosecution. A private attorney in Fairbanks said, "I've seen no

,imprOVement-whatSOever, in fact they seem to have gotten worse.' An

attorney in the Anchorage area said scréening had improved in felomies,

but not in migdemeanors. A judge comcurred that screening varied: "The

D.A.'s office is doing more selective screening; but they're not screen-
- Ing misdemeanors carefully enough before filing." Overall, the hvpothe—
-sis tﬁat sc¢reening has tightened seems to be substantiated by the

results of extensive interviews.

TABLE 4

SCREENING
; No Answer
Yes No Somewhat Don't Know
Judges 58.3% 12.6% _— . 29.1%
Bar* - 42.0% 58.0% -— ' -
Defense® 17.7% e - - 82.37%
. D.A.s* . 23.8% - - 21.1%
- Police : 78.9% -— : - 21.,1%

. *NOTE: Thiquuestion,was not asked directly of defense attoruneys
and prosecutors; the percentages shown represent the number of persons

who volunteerad information about. screening. ''Bar' responses include all

lawyers--judges, prosecutors, and defense attormeys—-who responded to

'_the mail sutrvey and whose practices were self-reported to include

"substantial' criminal litigation. = ''Defense" responses include all

defense attorneys who were personally interviewed. 'D.A.s" responses

includer all district attorneys and ‘assistant district attorneys who

" were personally 1nterv1ewed

- ITI. HOW HAS THE POLICY CHANGE
AFFECTED THE CRIMINAL JUSTICE SYSTEM? -

Regardless*of whether the new pollcy has ‘efiminated plea

bargalnlng," the Attorney General s memoranda may have affected the

12

:Alaska crimlnal Justlce system. Prior to the implementation of the

- memoranda and Eor several months thereafter many p033151e efFec s were

)

i
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hypothesized by professionals within the system. Among the hypotheses
were (1) a significant incréasa%invtrials, (2) an increase in disposi-
tion times for criminal cases, (3) a higher conviction rate, and (4)'a

lesser disparity between sentences given following plea of guilty and

sentences given after trial. These, and additional hypotheses suggested

during tbe project design phase, are evaluated below in light of the
information obtained from interviews and the misdemeanor statistical
analysis.

A. Have Trials Become Significantly
More Frequent under the New Policy?

1. Misdemeanors

Data from the misdemeanor statistical study indicate that trials
in district courts iIn Anchorage, Fairbanks, and Juneau have risen from

283 in the year preceding the policy chaﬁgewCYear One, September 1,

1974--August 14, 1975) to 488 in the first year of the policy (Year Two,'

‘August 15, 1975--August 14, 1976). .This figure represents an‘increaSe

of 72.4 percent. The rate of trials {(number of tr ;als/number of dls— :
positions) rose.from 3.4 percent to 5.6 percent.‘ In Anchorage, the
increase in trials was 76.9 percent' in.Fairbaﬁks S0,0 percent.

| The.lmgactoon the courts of an 1ncraased trlal calendar has varled

by jud1c1alsdlstrict; ‘For example, in Juneau one Judge sald' "There s

‘been no SLgnlflcant 1ncrease.in.tr1als in this area.’ We don t have many

trlals now. - The publlc defender and the D.A. are raasonable attorneys

'who don_t have to worry ‘about’ judges golng on. the rampage. “His thoughts f’

were echoed‘by most;of the defense attorneys and‘prosecutorsf;ntervlewed;
in Juheau. Junaau,\of course, lS the smallest town zncluded 1n the

evaluatlon (ahout 18, OQQ pogulatlon), the,least affected.hy the 'wus
W\ v B ,
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- Trans-Alaska Pipeline Project, and the oldest of the three communities.

Throughout the interviews, people in the Juneau criminal justice system

compared their community to the others, expressing a sense of satis-

~faction and compatibility among the agencies that was not found in

Fairbanks or Anchorage.

. A judge in Anchorage summed up the effects of trial increases in

his district in a lengthy statement, which alsc brings out a number of

other effects of the policy mentioned frequently by defense attorneys
andVD,A.s, as well as other judges.

Caseloads are increasing. In this court {[district
court], we're set for 20 trials a week, but only four go at
the most. You know something has happened to the rest of the

“cases. It's really silly on the part of the state not to plea
bargain. They've lost control of the other 16 cases [this
comment was often made by prosecutors also]. T can't try all
the cases I get, so I read the complaints looking at the
seriousmness of the charges and then try and bargain the weak
cases [the role of judges in plea negotiations will be dis-

. cussed below in section J]. It's too bad. .The state should
bargain instead of the judge--they're supposed to know the
facts. If a guy comes in ready to go to &rial but the court
isn't ready or the D.A. isn't, he gets a dismissal or a bar-

- gain. The caces which most often go to trial are the lousy
ones, because people charged with serious crimes or a strong
case plead out. The ones with lousy cases think they're
innocent. I do feel it's not possible for the state to be
prepared for all the cases they're supposed to try. It does
work to the defense attornmey's advantage.

Of course, not everyone agreed with this judge that the situation

worked entirely to the defense attorney's advantage. Many judges and

.attorneys (both defense and prdgecutors) believed that the increase in-

trials was a very positive result of.the policy change, for two reasous.

,Th% first reason often given was that attorneys had been forced to pre-
{ \ : '

pare more thoroughly in a greatefknumber of cases, thus providing better

: ,legalfrepraséntation for 'the state and for the defendant. Thé,Second

- was that the defendant'’s right to a trial was being exercised more
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fully. One judge said, "It's been a healthy change.”
A long overdue result of the policy change, according to several

judges, gﬁjfa change in the calendaring system used in the Anchorage

S
st

district court, One judge said, "We have many more cases to try, but we
now have the capacity to try more cases. We imﬁediatelyrinstituted a

new calendaring procedure . . . and we streamlined our system.” ‘[One

very 1nterest1ng by-product of this calendaring change was its susceptl-

1

bility to "judge shopping.’ '] Because ofwthese changes, another judge 5

commented: "I did feel in the beginming that courts were going to be

overburdened, but it turned out ‘that it hasn't happened."

This statement is in clear contrast to that of a judge from Fairbanks,

who said: '"There's been a greater impact in district court cases.

We've had only three or four trials since June [a periodvof six months]
because of serious calendar problems." A Fairbanks prosecutor agreed,
saying: 'We also have clogged court calehdars, a problem with stacked

court cases .. . . the district court's problems are of their own making."

B

These comments ahout the Fairbanks calendaring problems in distriet
court may help account for the lesser imcrease im trials there (only . o sl i

50.0 percent, compared to Anchorage's 76.9 percent).

low. A 1973 Alaska Judlcial Councml sentenc1ng study found a trlal rate~

| B showed trials at 5.0 percent, Calendar year 1375 had a trlal rate,foriyfk

2. Felonies
The situation in superior courts is somewhat different from thattef[ ;
dietriet courts. 'Hfétorically, theﬁtrial:rates'for‘felonies‘have heen“'

5

of 6. 0 percent.lQ Court flgures from September 1974~to December 1974

108, Cutler, Sentencing In Alaska (Alaska Judfcial Council, 1975).

g



‘ féldnies of 8.0 percent (this year of course included four and one-half

‘indicates. The impact, however, has been far greater. Many attorneys

‘expect to go to trial on the majority of cases, even. though actual figures
- lawyers responding to the question, "Are you going to trial with greaterv
 frequency after August 13, 1975, than before August 15, 1975?" 131 (61.2
‘views, several prosecutors mentioned increased workloads, but none com-

- plained about having to go to trial more frequently. Nor did superior

trials, although several concurred with a judge who said: "We're going to

 trial more when the state has an airtight case--—a negative impact.'

: Ancﬁoragg o 28 | 71 C +154.0%
Fairbanks 22 E 48 +118.0%
Junéaq . SRR _3_ 2 | © =33.0%

Totals  s3 12 | +128.3%

"*:2iTechnical Operatlons Sectlon

~20-

montﬁs during which the new policy was in effect). Calendar year 1976
shows a 128.3 percent increaée.in trials, to a rate of’17.0 pefcent.ll‘
Ihus: nhé ovéréll increase in felony trials has been more marked than that
in‘district court.

The 'actual numbers of felony trials remain relatively low, as Table 5

show that less than 20.0 percent of the cases do go to trial. Of 224

percent) answered yes (this response includes prosecutors, judges and

defense attorneys, so some overlap may be present). During their inter-

court judges seem especially concerned about the increase in numbers of

TABLE 5

#

NUMBER OF TRIALS IN SUPERIOR COURT CRIMINAL CASES

Calendar 1975 ~ Calendar 1976 % Change'

1 1974-1976 flgures have been prov1ded By Alaska Court System,

7

o ‘
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S 0N G N N EE m n w n B D N aw D B B B e



_ affected my w1lllngness to take non-union [pre—pald legal 1nsurance] cases.

was unfair.

-1

Ty ‘
Defense attorneys, on the other, hand belleved that thev had to

prepare for trial in most cases. Included among thelr preparatlons were
additional motions (one private attorney said, "It used to‘be'you could

just tell the D.A. you were going to file the motion; now you actually have‘“

to file it,'") increased investigation, and more advice to cllents ("Now T -

have to tell them to go out and clean up their act and get a Job )IiTheix

clients, given the choice Between a guilty plea andia,trial,". .{.,now have
G

a tendency to say~‘go to trial.' They might as well." Defense attorneysf"

also feel that their expectation of going to trlal has changed their relaff

tlouehlp with prosecutors: "It's arm's length,now. "1 don t talk to théeal; s

D.A, anymore——I4stay away from them on a case so the case doesn't come to
mind and they're unpreparedt"

’The greatest awareness of the possibility of trial in every case comes
from private attorneys. Sooner or later, with almost every private attor-
ney‘interviewed; the subject of fees came up. One attotney,vieﬁed it in‘a”'
positive light: "It's a better moneyfmaking,deal for me . - » since ttials

cost more, I make more.' Not all attorneys;were‘so sanguine.-,"lt's

(}f_ct
They can't afford me. I.can t defend a felony case for less than $10 OOO Mes

"Before when a person came.in ,«; - I could tell hlm what it would cost

because L could estimate my tlme.. « e e I 'm more reluctant to take cases

now . .. it‘s 1mp0531ble when you have to aSSume all go to trial.

Because prlvate attorneys belleved that the pollcy change had made 1t

,dlfflcult for the average mlddlerlncome person to afford,a crnmlnal defense

for the reasons mentloned ln thelr comments, they thought that the policy 8

eﬁt' } : f~"' : Summagz
Trlals Eave.increased;s1gn1ficantly, in Bot& dlstrictland superlo:




bécause of calendaring problems. The second year of evaluation will look

closély‘atVCalendaring procedures in all three areas. While some judges

- of the increased chances of trial and more rigorous preparation of cases,

~district court in Anchorage, Fairbanks and Juneau declined significantly.

Year 1 T | Year 2 : % Change

SR ; .’Avérage Arraignment Average Arraignment Average
District Court Days Plea Rate = Days Plea Rate Days
Anchorage 58.23  (39.7%) 39.34  (41.9%) ~32.4

‘;Fhirbanksfb ; | 53.00 - ’(46.4%) e 38.78 ; (49.2%) -26;8>
Juneau  4LSS (4831 37.98, (49.9%) - 8.6

&

S% ¢Efense~was charged under mun1c1pal ordlnance‘ (for whlch plea bar—>

994

gourts, conflrmlvg the evaluatlon s hypothegis, The effects of the increase

hava been felt more in Falrbanks than either other locatlon, apparently

and attorneys believed that the system was healthier and more just because

others ﬁhought that some of the trials were a waste of time. Private
attorneys were especially concerned about the costs of trial for their
middle~class, non-union clients, and thus were unhappy about the change.

B. Hagve Case Disposition Tlmes Increased
(and Can Thls Be Directly Correlated with the New Policy)?

(l,‘ Misdemeanors

Contrary to the hypothesized effect, overall disposition times in
Table 6 shows the decline in average days to disposition, and compares this
decline with the corresponding increase in guilty pleas at arraignment.

TABLE 6

DISPOSITION TIMES

oy

Diépcsiticn;times were analyzed by offen%e, and'by whether the
i;

gaining is still permxssmble) or under'statej&aws (see Tablcs 74 and 25,

f
l
J
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Appendix 5). The drop in disposition times held true for most offeﬁsaé;in,

all three districts, whether they were state charges or muﬁicipal~onea

not directly subject to the policy. This fact seems to indicate that

the change In policy may not have been the crucial factor in the reduced
disposition times. The explanation for Anchorage may lie in changed
district court procedures. In Fairbanks, where many persons complained

of backlogs and delays, but where no‘naW‘procedures'Were,instituted

during the period, the explanation for the drop is still unclear.

One Anchorage judge described the-possible correlation between the.
change in plea bargaining policy and district court procedural changes:
We have many more cases to try--but we've now got the
capacity to try more cases. We immediately instituted a new
calendaring procedure . . . and we streamlined our system. I
think the change [of policy].was positive in that it forced the
court to streamline its procedures. We had to change--the
change was too late in coming, as it was.
This judge, however, was one of the few persons who saw more efficien;y
in the courts. Despite the statistical evidence to the contrary many
attorneys and judges complained of crowded court calendars and inefficient
procedures. Because of the great’disparity between the statistical
ev1dence and the.perceptlons of attorneys and judges, dlSpOSltlon times
Wlll be analyzed in more detail in the flnal report Frequency dlStri—
butlons of disposition times 1n‘all~courts will be examined by offense
category and attorney type, and median disposition times for all offenses
will be obtained.

2. Felonles

Data prOV1ded Ey the Alaska Court System Technical Operatlons

Sectlon COVerlng tha two nlnermcnth.periods of January to September 1975

and 1976 1ndlcates-a decrease,in.felony dlSpOSltlon times ﬁy 14. o5

percen: and 7 0 percent in Ancﬁorage and Juneau respectively.  In the
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corresponding period Fairbanks experienced a’27.0 percent increase. In
the interviews; most attorneys and judges who commented oﬁ disposition

: times'cbmplained that they had increased. Th;s hypothesis will not be

‘ éxémiﬁed until data from the felony statistiéél.study is available.

C. Have Guilty Pleas Been Entered
Closer in Time to the Trial Date?

"A popular practicé is to get a jury andﬁ§ee if the state reallyAhés
Witnesses-;then’plead. It's called the Alaska Airlinés defense:' '"Will the
plane crash?'" (Ffom a superior court judge) .

Since the miséemeanor statistics available do not indicate the trial
daté'in,relation to when a guilty plea WQS'entered on the charge, inter-
Vﬁiewévprdvide the only present evidence to support or disprove this hypoth—
esis. The,felony'statisticél study will pfovide some information during
the second year of the evaluation. The interviews themselves are not
sufficient’to answer the question. However, they do provide some inter-
estiﬁg commentary.

One judge believed that prosecutors handled their cases inefficiengiy,
‘with the result that they were not_prépared for trial:

If a defendant comes in ready for trial, anc the court ism't
ready or the D.A. isn't, the guy gets a dismissal or a bargain.
There are too many cases, and the D.A. doesn't look at the facts
of the case until just before trial. Everyone pleads not guilty,
and nothing happens--the D.A. just sits on the case.

A;Fairbanks,judge'concﬁrred with this analysis, saying: "The D.A., because

of the céien&aring system, doesn't look to see if he can prove the case

‘until the iést minuﬁé.”' Another Fairbauks judge, howeve:,‘saw‘a slightly

 differént reason for the tardiness of pleas: ‘"The.defénse attorneys and

o prosecﬁtors»are not indicating any changes of plea until the eve of triai——'
W ; . ! o : .

céSés gat stackéd~up. I think theyiwant to impress on the Attorney General

- that ﬁhay,don‘t like’the‘ﬁhangefof poliCY."

5
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The same Fairbanks judge, although stating the belief thét the
attorneys were responsible for‘plea de;ays, criticized defendants as‘:
well: "I've made a lot of noises~~if. a criminal &as remorseful-~he
wouldn't wait until the last day to plead." An Anchorage pr?Secutor
agreed: '"'I'd like to see a standard sentence given if the gﬁy pleads at
arraignment or calendar call, more if he pleads on the day of trial.

The average guy knows he’étguilty--he doesnft need to wait until the‘day
of trial to plead." An Anchorage judge was more sympathetic to the

defendant's point of view: '"I can understand why they wait until the

- last possible minute to plead-~there's always the hope that the witness

won't turn up."
Summary

The inter?iews support the hypothesis that guilty pleas are being
entered éloser to thé date of trial, ét least in some cases. The‘
reasons for this practice were described by judges as (1) the D.A.'s
6ffice handles cases inefficigntly, (2) D.A.s and défense gttorneys use
this procedure to express their dissafisfaction ﬁith the‘policy change, 4
and (3) the defendant hopes that the statafé &itnesSes will fail tolsﬂn
appear. The consequénces of defendants waiting until the day of trial
appéar to include (1) uncertainty‘among;judges about their trial‘cal;
endars, (2) judges and.prOSacut§rs'whb~belig&éﬁthat the.defendant~has
not been "remorseful,” and C3)kinc:eased costs for jﬁiies and~witnésses.'

The final evaluation fepoft‘ﬁill include’data ﬁrom‘thé fe;ony
statistical studv-wﬁicﬁ.méj indicate tﬁe.ffequency ﬁith.which.pléas“are-

entered close to tﬁe trlal date, and any changes ln frequency~whlch

'»mlgﬁr he.assoclated W:th.the,policy change. Intervxews w1th,tr1al [  '@§*

courtS'administratorSVand presiding Judges durlng the progectt seconi

o
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year may allow some estimate of increased costs resulting from late
entry of pleas.
D. Is It Less Likely That the Defendant

. WHo Goes to Trial Will Receive a More Severe
o% Sentence than the Defendant Who Pleads Guilty?

It has been suggested that defendants are sometimes penalized by
judges for taking their cases td trial.1? This difference between the
sentence that a‘defendant might‘receive after a guilty plea and the
sentence the same defendant might expect‘to receive»follbwing a trial
. can be called a "sentencé differential.'" Professor Alschuler suggests
that this differential should be lower where sentence bargaining is not
permitted or practiced. However, he also suggests that without specific
restrictions on Implicit bargaining by prosecutors and judges, the dif-
ferehtial might aétually’increase under the Attorney General's present
policy. | |

~ Several questions were asked of judges, defense attorneys and
prosecutors to determine whether sentencing differentials had existed in
Alaska during previcus yéars, and whe;her they existed since the change
of policy. The interviews also included a hypothetical case to which
defense attorneys and’prosecutors respondédW&~Finally? the'survey of the
- Alaska Bar Association asked whether attorné;s had ever had personal
ekperience of a case in which a sentence differential existed, and
whether they believed that such differentials should exist.’ Stati§tical

~data is also available for analysis of sentence differentials. The

v lZ,Memo'x;andum from Albert Alschuler to Helen Erskine and Joel Garner,
Natfonal Institute of Law Enforcement and Criminal Justice, "Some Preliminary
Thoughts on the "Elimination of Plea Bargaining iIn Alaska' and the Alaska
Judicial Council’s Proposed Evaluation of this Reform' (Jan. 3Q, 1976).
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misdemeanor statistical study analyzed sentences given at arraignment,
for pleas of guilty entered during the pre-trial period, and sentences
following conviction at trial.

1. Misdemeandr Data

Pleas of guilty or nolo contendgre to. a misdemeanor charge may be
taken either at arraigmment or during the pre~trial period. 4 defendant
may also be convictéd following trial. The hypothesis to be tesﬁed
suggests that both the stage of conviction and the manner of“conviction
(i.e., whether by plea or trial) are significant variables affecting |
the severity of the sentence. This hypothesis was tested by analyzing
all sentences imposed in Anchorage, Fairbanks and Jumeau districtyéourté
for a period of two years (Séptember 1, 1974~~August l%ﬂ;1976)' The
hypothesis for this evaluation also suggests that the différential, if
any, should be smaller during the study year in Which‘plea bargaiﬁing‘
had been prohibited (August 15, 1975—-August 14, 1976),

o

Differences between the two study;years. Tables 29 to 32 (Appendlx 5)

show the results of the analyéis. The amount of fine actually ordered
paid (less any suspended por;ioné)é gnd ;he_amoun§(of "agtive/t;ggﬁhiﬂ
(time,senteﬁced, leéé time suspended = active‘time) wereﬁtaken’as the“
criteria for severity of sentence. The average7misdemeandr fine rose
13.6 perdent, from $184 in Zéar One to $209 in Year Two. The avérag; 
"activeitiﬁe” incréésed 7174 percent from ééveﬁ days”to 12 days.
Actzve tlmes and fine. averages alone.fall to express the more .
)
1mport;nt flndlng that dlfferentlals varied dramatlcally by the stage oi

proceedings_at wﬁlch.the convlctlon,occurred “ Table 3a shows that

'wﬁlle‘ﬁetween Year One and Year Twa £ines lncreased,at arralgnment By RS

ol

&
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22.6 percent (from $159 to $195), active time given at arraignment
f'deereesed by.14‘3 percent. Table 31 shows that fines assessed for pleas
of guilty eﬁtered during the pre-trial period also increased, by 18.7

percent. The average length of active time imposed durlno the pre-trial

period did~not change between the two years. Persons who were conv1cted
after trial experienced the smallest increase in fines between Year Ome
‘and Year Two—only 2.0 percent (Table 32). However, sentences imposad

after trial rose from an average of seven days in Year One to 22

dayS’in‘Year Two-—a startling increase of 214.3 percent.

.

Dlzferentlals within Year One. Persons convicted during Year One

\

' Vi
received, on the average, seven days | (f aetlve time for a guilty plea

entered at arraignment, eight days of active time for a guilty plea

entered durlno the pre-trial period, and seven days of active time after

\
S

necessary before drawing firm conclusions, the present data indicate
that fncreased active time for trial on a misdemeanor charge was not

assessed. by Alaskan judges in Year One. In fact, less active time was ~ ﬁ

P

giVen foriéonviction'after trial than for guilty pleas entered during |
the pre—tri;i period.
Fines dld increase, however. The average fine for a guilty plea at
 arfa1gnment was $l59 for a’gullty plea entered durlng the pre-trial
: perlod, $§187, and for conviction after trial, $205 Thus, it appears

that a monetary penelty" may have beenfassessed for those defendants
B ,v:/.‘ : ’ t\ §
: o , , E
‘who pled not guilty attarraignment. The "penalty,'" if this is what it
was, increased<in,stepsl%from'arfaignment to pre-trial period to
§

G . conviction following trial.
; Dl ) . : i b {

g\onvz.ctj.on at trial, Whereas more detailed analys:.s of ‘these figures is l
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‘Differentials within Year Two. The hypothesis suggests that if a“
senténce differential did exist‘dufing the périod wheégpleaibargainiﬁg
was allowed, that differential should be reduced by thﬁ elimination‘bf'
plea bargaining. In fact, considering only active time sentenced,-thé
differential increased strikingly. Average active time giyen'forfé
guilty plea at arraignment was six days during the second study yéar,
eight days for a guilty plea entered during the.pfe—trial period and 22:)
days for a sentence glVen after conviction at trial. | |

The dlfferentlals for ﬁlnes also changed but in a dlfferent , - T
pattern, The average flne at arraigmment was up to $195. The flnehfor
. guilty pleas entered during the pre~trial period'was also'ﬁp, to $222.
The fine for convictions aftei trial had indreaéed very slightly, to
$209. The pattern for fines given during the second year appears very
~similar to the pattern for active tlme,durlng the first year' compar—
able amounts (of fine or active time) gt arraignment and trial,band ‘
significantly highér-sentence.fbr guiitygpleas entered during thg’pfee~a

‘trial period.

Trial differentials. The sudden ap‘pearance: of a vsign,ific,ant': P

sentence differential between guilty pleas and trial convictions in the '

second study year led to further analysis of the data. The active time =
kimposed‘after trial waS~examined fof each'offense‘category; and un~-
: usually 1engthy sentences were“excluded from.the data for each year. A
second average was then computed using‘only sentences of 90 days or ‘

less, to see whsther the dlfferentlal.per51sted For Year One the v';‘” L ; f:$f

T

average,actlve ‘time imposed after’ trlal hecame.4 85 days ﬁgompared with.
seven,days when all sentenceS'had Been included) For Year Twu tﬁe

average‘sentence.dropped from 22 days dcwn>to 15 53 days. Tﬁns,

Pe
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eliminating unusual cases from the data base used did not reduce the

amount of difference between sentences given during Year One after

; trial, and those given in Year Two. It did reduce the Year Two differ-

“ential between guilty pleas and trial convictions, but not enough to

eliminate the significance of the findings.

The data were also analyzed by offense category, to see whether

- significant changes had occurred in the types of offenses that were

tried. No significant changes were found. Offense categories were also’

examined to determine whether a few types of offenses might account for
the increased average active time during Year Two. Assault and battery

(average, 18 days), concealment of merchandise (12 days), and petty

/larceﬁy and embezzlement (16 days) were the three offenses with the

longest aveiage active times. None of the sentences given for these
offenses accoﬁnted for the overall average increase. Finally, sentences
imposed after trial were analyzed by the variable of whether they had
been imposed for municipal charges or state charges; for these three
dffenses. All of’the cases going to trial and receiving aﬁ active
sentence had been sﬁate‘CQSes.

£

None of the variables analyzed provided an adequate explanation of

the increase in average active times, Further analyses may give a

better explanation. The question of sentence differential for trials

~versus guilty pleas will‘be're-evaluated in the final report prepared

fﬁr this project.

Guilty plea differéntials. A second phenomenon ohservable in the

misdemeanor statistical amalysis is the apparent existence of a dif-
ferential,BeEWeen guilty pleas entered at arraignment and guilty pleas

enteredAdu:ing,the.pre—trial peniod. Table 7 indicates that when an

I M NN I R O B N e R N B N e e
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~ active sentence is imposed (sentences in which all of the imposed time

or fine were suspended are not included); it is likely to be higher if

imposed for a guilty plea during the pre-trial period.t“One possible

explanation for this phenomenon, since it appears consistently in both .. e

study years, is that a defendant is pemalized simply for the entry of a

plea of not guilty. , , ,: L E :iW;

TABLE 7

GUILTY PLEA DIFFERENTIALS

Year ‘1 ‘
. ‘%.v
Arraignment Pre-trial Difference =

Average fine imposed 8159 5187 . 17.6

Average active time imposed 7 days 8 days 14,3
Year 2

Average fine imposed | s195  $222 138

Average active time imposed - 6 days 8 days k ‘33§3

The reasons why a defendantkmightfpiead not guilty at arraigﬁ’

ment on a misdemeanor charge inelude,(l) a desire to contest the case to

~avoid thebconsequences of conviction (for example,’persons charged,withulrﬁu;‘

drunk.d11V1ng whose llyellhoods depend on thelr drxvers‘ llcenses),
(2) a belief on the part of the defendant that although.he is guilty,

mltlgatlng factors exist whlch.should be consmdered (31 a bellef on the

',‘part of the.defendant that the eV1dence agalnst hlm is ueak.or that the

charge is lnaccurate in some.way, or (4) the defendant is lnnocent of

~the»charge.‘ Flnally3 the.defendant mlght plead not gullty 51mply

because.ﬁE‘de51res~to consult w1th.an.attorney Eefore;maklng any
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decision.

" No data is available from the present sources of information on

'miSdemeanorsvto allow further hypotheses to be tested. It could be

hypothesized that a‘high.correlation exists between misdemeanor defend-

¥

 ant5?wh0‘p1ead?not guilty at arraignment and those who have a record of

previous offenses. It could also be suggested that a strong correlation
exmsts betwaen mlsdemeanor not-gullty pleas and presence4of aggravating
factora. Due kol lack of information neither of these nypotheses can be
adequately.examiﬁed:with statistical methods.

Z;V'Interview,reSponses concerning differentials

General. Defense counsel whose practices were self-reported to

include "substantial" criminal litigation were asked in the Bar Associa-

. " n : . . B
tion survey whether they had ever had a case in which "after the judge

inddcated what serntence your client would receive if he/she pled guilty,

your client then went to trial, was convicted, and received (from the

 same judge) a heavier sentence than that originally indicated?” Twenty-

two attorneys (12 percent) said that they had had at least one such case

>acvsome time pfior to August 15, 1975; ounly 12 (6.4 percent) stated that

they had had such cases since that date. One attormey commented that,

'althgugh he had never had such a case, "I've received those infgrences

~ when talking to seVéral judges and almost all D. A‘s."

to AUgus:,lS, 1975, and the period following the date. It is interasting"

et

All lawyers whcse practices were self-reported to 1nclude
"snbstantial" crlmlnal lltlgation were asked whether they believed
than such.difierentlals did exist. Approx1mately the same numbers--68.5

parcent befare, 62.8 percent after-—said yes, fot’botthhe period prior

-

’- -
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to note that aithough only 12.0 tercent of the:attorneye invthe firet
study year and 6.5 percent in‘the'Second‘study §ear had had anyzactaal ‘
experience &ith sentence differentials, over 60.0 percent believed that
such differentials existed. |

" Many of the comments made by attorneys and judges iﬁ responae tef
this question sug ggested that the ex1stence of a dlfferentlal depended on
several;factors. Theee,lncluded‘the facts brought out at trlal, whether :
the defease‘was substantial ork”frivolousﬂbahd the'defendant's attitude.
The most frequently mentioned factor, hpwe§er; was the‘identity:of‘the
judge. Ten of the 18 comments recorded mentioned thefjedge's policy k
regarding sentencing as being the most important factor in sentence

differentials.

3. Diffetentials in felony casee
f‘ew of the judges interviewed ‘believed that they se‘ntenc,ed“r
differentlynfor‘defendants'convicted after ttial’thah for defendants
enterlng guilty pleas. Generally, even~those'who said that,thef didn’t B V>.~%;>5
sentence more heavily for trlals, suggested that several factors mlght S
_cause a judge to deo this. Most importantly, Judges thought thatra.Judge' 
Ceitﬁer they‘themsel#esg or anotﬁer'judge) ﬁightrtake;into aecount the_tt‘ta‘t‘

'pOSSlbllltY that a plea of gullty 1nd1cated remorse on the defendant -

fpart. For«examplew "A plea of gullty more often than not suggests an :

attitude of adm1551on that I‘ve done: somethlng wrong. Seen in that
llght, a plea may result in better treatment. Thus, Judges tended to[""

\ S e
1ndicate\that defendants were rewarded for pleadlng gullty, rather than 'ﬁ :

- penallzed for g01ng to trial.

\ v ‘ : . S
Judges\mentloned otﬁer factors that might cause an 1ncrease,1n,the FE S :

Tk




~34=

vsengenéé:giVen after trial. One judge said: - '"We hear‘avfull‘déscrip—

Vtion 5é a broken bleeding viectim, or a perjuring defendant.” Another
said; "The defendant played the odds; they went against him. By
‘pieading he should‘get less than by putting the state to the burden of
trial.” Thesé,three faetorsF—pérjury; more aggrévating facﬁdrs ﬁiough:
:to light by witness testimony; and the cost to the state of a trial wére

the ones most frequently mentioned as justifying a more severe sentence

- for the defendant who went to trial.

Defense attorneys generally comcurred that they weighed these

factors also in their decisions about whether their client should risk a

“trial. They added three other factors that played a role in their

4~calculations:‘ (1) the impression the defendant himself was likely to

make (whether because bf~attitude, personal’appeérance, or character);
‘(2) the strength of the evidence against the defendant; and, (3) thé
idautiﬁy‘af'the judge.r Defense attorneys also suggested that a judge's
-éalendax’might influénce the senternce a defendant received: "If Judge X
ié pressured Bécausé of calendéring, your'defendant may pay. I don't
bthihk the judges here are into punitive aétion, though."

Prosecutoréydid nét discuss sentence differentials as extensively

as defense attorneys and judges. One prosécutor believed that they had

not existed in the past: "One good effect of the policy change is that

. with plea negotiations what we had was the judges not giving stiffer

rd

) / . e : . q s . i - ) . .
&u%zigggnqas fqr;going to trial [by 1mpllcat;on, 3u§ges are doing this
- since the pqli@?dchange},' We had‘to'go real low on sentences to get

o tham t0 plead. In 5 percent of ‘tha cases we went to trial, and: then

the jﬁdges>séntenced according to the bargaining norm. Now they can

R

£
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. W e OB



L)

‘g» !

;35-

give what they want to.'" ~Another prdsecutoredidn't think ﬁhet mOSt |
judges would sentence more heavily: '"Most of the jﬁdges are 1ooking
over their shouldei's at the Supreme Court so often;thaf theyfgeﬁ
Whlplash v

Some defendants were also interviewed about the sentences they had

received both before and after the elimination of plea bargaining. Only ‘;}e[*u“*

" two of the 18 defendanﬁs said that they‘pled guilty prior to the policyw
) ’ o . oo

change because they thought they would receive a lighter seﬁtence¢'f

However, of the 12 defendants whe had been eoqvicted of felonies sincei‘

the policy change, six Chaif) gave the likelihood of a lighter sentence
as the reason for their guilty plea. - Some of these defendants had beeh
advised by theirAattorneysethat a plea might affect the judge's williné—
ness to give a light sentente; some did not saykwhy'they belieyedfthat::
they would be Eetter'off pleading. " One defendant thought thetehe had
received a heavy sentence 'Because I went to.trial and ran‘upva'lot“of'
money for the D.A. and the judge.™
\ Sﬁmmagz 5
' The combination of daea'from~the interviews and from thefﬁisdeQV
- meanor study tends to support :he~hyp0the5is that a eeeteﬁce,differeew
tial may exisﬁ. VThere are some: inditations fhat thisedifferential may
‘have 1ncreased with the,ellmlnatzon of plea bargalning., A clear’penalty
efor pleading not guilty on a misdemeanor charge seems to exist, a
penalty whlch.seems to be consistent 1n.both.study‘years._ Further j'
R analy51s of tﬁe.misdemeanor data, and analySLS of the felony data is:

p:

eessentlal before,any~flrm«conglu51ons can he drawn.
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EEPEFEN
' /.
B. Have Conviction Rates Incrzased?
N A
Conviction rates can be analyzed in several ways:

,
%

‘yd 7 —_ : 1. The number of convictions divided by the total number
S FEE of dispositions (cases closed); ‘

2. The number of comvictions divided by the total number
of cases filed (includes open cases);

3. The number of convictions divided by the total number
' of arrests (no data available);

X B
wh .

4. The number of comvictions divided by the total number
¢ of reported incidents of crime (no data available for

comparison) .
Data from the felony statistical study will allow all fouxr com—

. -parisons to be made for at least some offenses. ' The misdemeanor data,

L -

"d66WQVér, only provides information sufficient to calculate the first
‘type of conviction rates.
The conviction rates for (1) and (2) are closely tied to the type

of screening done by the rosecutor's office. If the prosecutor accepts
2 Yy P P p

 most cases presented to him by police agencies the conviction rates are

likely to be relatively low. If the prosecutor screéns cases. using a

higher standard of proof (i.e., proof beyond a reasonable doubt rather

‘i-

than probable cause), it can be hypothesized that the conviction rate

-

“should‘be»higher for (1) and (2), but relatively lower for (3) and (4).
- Conversely, if conviction rates (1) and (2) are higher it can be hypothe-
~sized that. the prpsécutor has changed his standards for accepting cases.

- L. Misdemeanor Conviction Rates

‘Table 23 indicates that overall, for all cases filed‘(state and
' mﬁnicipal charges), the conviction rate (convictiﬁnsﬁdivided by disposi-
~tions) hasyincieasedgslightly from 7Q0.9 percent to 76.5 percent.

Conyiction rates for some offenses declined‘whileVOthgrs rose significantly.

&
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This data alone is not sufficient to allow the conclusion that prdéecu«y
tion had iﬁproved from the first study year to the second.

Tables 10 ehrough 19 show the dispositions for eachetype of offense
in the district court.13 The categories of offenses shown are thQSe‘
used by the Alaska Court«System in analysis of misdemeanor’sfetistical
data, and include‘both‘violations»of municipal ordinances and of state
law. For apalysis in this report, the numbers of municipal ordingnce

violations and state law violations have been shown separately. The

,13Ak, Const., ert.~IV, § 1 provides:

The judicial power of the State is vested in a supreme
court, a superior court, and the courts established by the
legislature. The jurisdiction of courts shall be prescribed
by law. The courts shall constitute a unified judicial system
for operation and administration. Judicial districts shall be
estahlished by law. ‘

' Accordingly, there are no municipal courts in Alaska, and under AS 22.15. 160,' 

the district court has jurisdiction over misdemeanors and violations of
"ordinances of a political-subdivision." Thus both offenses charged
under state laws and violations of municipal ordinances are normally
filed in the district courts, although the superior courts have concurrent
jurisdiction over these matters. The same judges try both types of
offenses in the same courtrooms. This fact is extremely important,
since state prosecutors under the Attorney General prosecute all state
cases, but each municipality provides its own prosecutors for vioclatioms
of its ordinances. Municipal prosecutors are not subject to the Attormey
General's authority and continued to plea bargain after the state prose=
cutors had been‘ordered to: cease dolng 80.

Municipalities were required to reimburse the state for the judicial
services provided until a legislative amendment effective July 1; 1976,
ellmlnated the following wording from AS 22.15.270: '

The political subdivision shall pay to the state edministrative
director of the court for transfer to the general fund of the
state such sums as will pay for the judicial services rendered | |
to the political suﬁd1y151on.by the dlstrlct judge - or magistrate ‘
;renderlng the services., : .

The relatlonsﬁlp Eetween munic1pal ordlnance violations and state
law offenses tried in ‘the state district court is furthereeompllcated By
tﬁe fact that in all tﬁree‘of the cities studled the offenses defined
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information in these tables, when compared in genmeral terms with the

‘econviction rates given on Table 23 allows analysis of conviction rates

by the type of charge filed: municipal ordinance violation or state law

offense.

-attorney.

by municipal ordinance overlap the state misdemeanor statutes to a
greater or lesser extent. Thus, a defendant might be charged either
with driving while intoxicated (AS 23.35.030) or operating a motor
vehicle while intoxicated (AAC 9.23.028). This repetition of the same
or similar offenses in both state and municipal codes allows municipal
poli%e agencies in the state a choice in deciding whether to bring
charges to the municipal prosecutors' offices or to the state district

" The relatlonshlp among police agencies, prosecutors' offices and
state and local governments has provided one of the most interesting
footnotes to the elimination of plea bargaining. Captain Brian Porter
of Anchorage Police Department and Chief Prosecutor Dan Hickey, Alaska
Department of Law, described the policies followed by their agencies in
choosing whether to file a charge as a municipal violation or a state
law infraction:

(1) Prior to August 15, 1975: Local police would charge under
municipal ordinances ounly if the state law did not cover the offense (in
part because municipal prosecutors' offices were understaffed);

_(2) After August 15, 1975, until October 1976: Police without a
formal policy change. shlfted towards filing many charges as municipal
ordinance violations because they feared a district court backlog of
state cases. In addition, the municipal prosecutors could centinue to
negotiate the disposition of charges, and police believed that they

would therefore be more successful in obtaining convictions. In Anchorage

- especilally, where unification of the city and borough governmments in
September 1975 required revision of the municipal codes, local govern-
ment officials saw the elimination of plea bargaining for state cases as
an opportunity for municipal pecuniary aaln‘ Anchorage Municipal Mayor
George Sullivan stated that: ' ‘ G

", . . our [municipal] attorneys are not forbidden to use
the technique of plea bargaining," . . -

‘ e+ + [Aldditional income which: would result [from the
prosecution of a greater number of offenses] would outweigh
any increase in costs.

Most misdemeanors which are prosecuted at the municipal
level result in guilty or no contest pleas with lesser trial
“expenses, according to Sullivan. “A far greater percentage

%

—

o
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Conviction rates by type of offense can be d%yided into four

significant groups:

(a) Offenses in which both the numbers of cases filed in-

»= creased and the conviction rates 1ncreased by more than
flve.percentaae points; . :

(b) Offenses in which the numbers of cases filed increased,
but the conviction rates dropped by more than five -
percentage points:

(c) Offenses in which the numbers of cases filed decreased,
but the conviction rate increased by more that five
percentage points; :

(d) Offenses in which both the number of cases detreaéed
and the conviction rate decreaged by more than five
percentaoe points. L”)

Within each classification, the proportions of municipal and state

charges filed in each year @as‘analyzed._'Group (a) includes fraudulent.

use of credit cards, indecent exposure, petty larceny and embezzlement,

reckless driving, and trespass. With the exception of reckless driving,

- most of these cases are state law charées. Thls would 1nd1cate that (l)
police are arrestzng more people on these charges, (2) distrlct attorneys

are prosecuting more people on these charges, and (3) district atto:neys

are winning more comvictions on these charges. This pattern of increased

filings and higher conmviction rates does not indicate whether or not

screening activity has changed,‘since~no figures are available which

of misdemeanor convictions result in income generating fines
than in expensive incarceration," he said. (Anchorage Daily,
News, June 29, 1976.) L B

(3) October 13976 to present: The current practice, at least with
 the Anchorage Police Department, is (a) if all charges are covered by
: : 'both.mun1c1pal ordinances and state law, they will.be charged under the
/., " . mun:z.c:.pal ordinances, ®) if . some of the charges. agan.nst a defendant are =
covered only under state law, all charges will be filed under state law.
R In October 1976 a unified code for the.mun1c1pallty was approved By the f
I '« ‘ ' Anchorage Assﬁly T
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would allow a comparison of the number of cases presented to the district

attorneys each year. The combination of increased filings and higher

aonvidtion rates does indicate more effective prosecution by district
attqrneys‘and their assistants.

Prostitution and soliciting and resisting arrest charges had a
pa?tern of £ilings and conviction rates that met the criterion for

group (B). In both categories of offense, the increase in the number of

- cases filed was due to significant increases in municipal filings., For

prostitution and soliciting, the incresase was found in both Fairbanks

~and Anchorage; for resisting arrest, the increase was primarily in

Anchorage. The conviction rates for both crimes dropped. The decline

i% prostitution conviction rates was larger, from 59.0 percent in the

girst study year to 46.0 percent in the second study year. The decline
in resisting arrest conviction rates was from 76.0 percent in Year One’

to 67.0 percent in Year Two. Increasing filings, combined with declin-

ing conviction rates, may indicate (1) increased enforcement of munici-

, : )
pal ordinances by police agencies, and (2) a relafively open screening
policy in municipal prosecutors' offices.

Group (c¢) offenses in which number of filings decreased, but

conviction rates increased included assault and battery, defrauding,

gambling, joyriding; and worthless checks. These cases are most in-

teresting when viewed in light of the evaluation's hypotheses. Almost

all of the cases are state law violations; these categories of offenses -

| contain relatively few municipal ordinance violations. Assault and -
;hattgry'filings‘dropped‘aBout 20.0Q percent, but conviction rates ia-

“‘créaSed from 49,0 percent to 56.0 percent. Defrauding cases drobped

2

ﬁ..
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about 40.0 percent; conviction rates increased from 56.0 percent to 61;0‘;
percent; Joyriding filings declined about 12.0 percent, but écnviction
rates went up from 82.0 percent to 74.0 percent. Worthless check charges
showed the largest changes, with a 60.0 percent decline in number of
filings, but an idcrease in conviction rates-frdm'42.0‘percent to 66.0
percent. (Gambling presented a different pattern, with a very large
drop in Anchorage state law offenses charged and a slight increase in
Fairbanks municipal ordinance violations filed. The increase i; con-
viction rates from 48.0 percent to- 59.0 percént is therefore mainly due -

to cases prosecuted by Fairbanks municipal prosecutors.)

2. Support for Hypothesis

The evaluations's hypotheses suggest that an increase in conviction ‘
rates during ﬁhe second study year combined with a decline in the numbe:‘
of cases filed would show tighter screening by the state prosecutors’
offices. Four’of the.offensésanalyzed showed this pattern, supporting
the hypothesis s;pce.the vast majority of cases in each year were gtate
cases. In addi%ﬁéd; two bﬁﬁer‘dffenses in which a significant ch%née“
occﬁrred between the two study years from filing state charges to filing ..
municipal charges showed the opposite pattern, of increased: filings but
declining cénvictién‘rates. Thus, it would‘appeérithat,vat least for'g

o

limited number of misdemeanor offemses, screening by the district attor-

neys' offices has improved as a direct result of the policy changé.

These six offenses, however, comprise a relatively small proportionm

of the total cases filed. 1In Year One they accounted for only 16;0

ﬁercent of ;he.dispositiéns in Anchcragé and Fai:banks.COurts domhined;4

in Year Two théy’accoudted’EOr oﬁly 13,0 percent of Anchbrage/Fair@apks s

_dispositions. , Therefore, it cannot;be concluded;that‘th¢ evidence‘of?:

;*\\ .
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 Fairbanks for the second year.

were violated. == -

o o |
o | i
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increased screening of state offet

i, N._N

. .Iv‘en..ee

]?d s apnlles equally to charces other
than those which fit into group d%%‘

"'Téo offeﬁses~~driving while igtoxicated/OMVI and disorderly conduct--
together account for 38 0 percentfof cases filed in Anchoraae/Falrbanks

the first study year, and 39.0 pe{cent of cases flled in Anchorage/

ﬂable 8 shows which ordinances or laws

TABLE 8

 DISPOSITIONS OF THE TWO MOST FREQUENTLY CHARGED MISDEMEANORS

.\-‘ -

- - A _— b2 B

i\

: - Anchorage Fairbanks
Anchorage Municipal Fairbanks Municipal Conv1c

State Law = Ordinance  Total State Law  Ordinance Total tion @
Offenses Violations Anchorage Offenses Violations Fairbanks Rates*’ge
OMVI Yr. I = 1338 51 1389 310 161 - 471 87.07% &
OMVI Tx. II 1178 394 1572 370 155 525 91.0% I
"% Change* ~12.0%  +672.5%  +13.2%  +19.4% 23.7%7  +11.5% g,‘
Disorderly , ' N
Yr. L 777 =0~ 777 175 112 287 65.0Z 4
Disorderly , :
Tr., II 642 3 645 231 157 388 68.0%
& Change*  -17.4% —_— -17.0% +32.0% +40.2% +35.2%

~ hoth 'offfe;;se_s;

| 7 Change,represents the amount of change between Year
in each column,

**Conviction Rate is all convictions, statewide, divided by all
This figure includes Juneau cases, which are a -
Csmall proportion of the total (see Table 11).

dispositions statewide.

Yeither of these offenses shcws the clear patterns represented by

'f*eichex graup Cﬁ) or grOup (c)

Couvmction rates lncreased sllohtly in

OMVI fillngs dropped sllghtly in Anchorage state law

wﬁ

I and Year II
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offenses and increased drastically ia Anqhoragé‘mﬁnicipal ordiﬁance ?“\
viol&tibﬁs. They showed an opposite pattern in Fairbanks, with 1ncreasea
numbers of state law offenses and slightly declining numbers of municipal
ordinance violations. The overall net increase in both cities may
reflect a growing amount of public pressure to arrest and convict more
drunk drivers, a pressure wﬁich.has been‘increasing siﬁce 1974;’ Howavéf,
the major increase in Anchorage municipal ordinance violations filed for
this offense almost certainly reflects the change in filing policy by

police agencies mentiomed earlier.

Summary of Data

o

An analysis of specific offenses indicatés that the district attorneys’
offices appear to be following a policy of tighter‘scgééning for some
offenses, with higher éonviction rates occurring as predicted. fIﬁ
addition, two other offenses show an increase’in'filings but a deéiine
in conviction rates; significantly, the increase in,filihgs océurfed in
municipal prosecutors' offices rather than state prosecutdrsf offices.

The cpmparisdn between the convictioﬁ rates for the primariiy1municipal&’

offense categories, and primarily state offensa categories, pbints to-a

‘clear dlfference in screenang,polic1es between the two offlces. Since a

o

‘ change in screenlng‘pollcy was an integral part: of the Attorney General s
elimination of plea Eargainlng in state cases,ytheseicomparlsons provldefv

‘evidence that’the policy has Been effective'for certain offeﬁses,

An overall net 1ncrease in couvmctlon rates f£rom. 7Q. 9 percent in
Year One to 76.5 percent in Year Two may~also be assoclated wmth.the

change,of pollgy, but an analy81s of all offenses does'not provmde='

‘ clear eV1dence‘ Anchorage state law flllngS‘decreased 5¥ aﬁout ll 0

PRSI

percent, wﬁlle.munic1pal ordinance flllngs 1ncreased By-371 0 Percent,  ;.
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FairbankS‘filings showed a similar pattern, with a deéline in state

" f4ilings of 3.0 percent and an increase in municipal filings of 17.0
;percent; Juneau municipal ordinance filing figuresvare»not available
for the first year; but sﬁateylaw of fenses filed increased betﬁeen the
two years by about 12.0 éercent. Comparison of these figures Qith the
increasé in conviction rates does not provide any indicatibn of increased
’8cré£ning by state prosecutors dué to the change of policy.

F. Have Dismissals by the State Changed
in Frequency? - Have theyReasons for Dismissals Changed?

”This‘way"defendantskget better bargains-~dismissals.'" (Anchorage

judge) .

1. Misdemeanor Data -

An increase in conviction rates should indicate a decline in the

rate at which: cases are dismissed. Tables 21 and 22 show that for

S . almost every category of offense, dismissal rates decreased between the

first and second years. The major increases in of dismissals came in

the same two offenses (prostitution and resisting arrest) which were shown

-

earlier to be heavily weighted with municipal ordinance violations,

“especially during the second study year.

" b

kDismissals‘were analyzed by type of offense and stage of proceedings

A

. L D
during which the dismissal was filed. The largest drop in dismlssal

rates for most offenses occurred at arra;gnment. It can be hypoth351zed

o -

- that fewer dismissals at arraignment indicates increased screenlng‘of
- cases prioxr to filing. However, as Tabhle 26 shows, theirelative number
40f ch&rgegfdiSmissed at arraignment is very low in either year when %

compared wlt& dismissals filed during the prertrlal period.

Most dismlssals are flled artar arralgnment but before ‘trial (the

b B VS e
A Ty i

prartrial"‘perlod) Dismlssais durlng the second study yearuhad decllned4f’

2

L
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significantly for most offense categories, again possible support for

‘the hypothesis that stronger cases were being filed. However, dismissals

decreased for the offense catagofy of OMVI which included a large number
of municipal ordinance violations during the second study yeér, indicating‘
that other factors may play a pért in the‘decreééing'number of dismissalé.
The largest increases in dismisséls were for offense categories in which
municipal ordinance violations figured heavily. |

2. Deferrals

Deferral of prosecution, as the term is used_in,Alaska, means the
decision by the prosecutor not to prosecute charges against a defendanﬁ‘
for a certain period of time. There is no express statutory or‘decisibnaly
authority for this position’in Alaska law. Deferrals are most frequénﬁly
given for periods of six months to a year, and are often acéompanied by;‘
conditions. . Chief among these conditions ié the requifement that the -
defendant waive his right to "sPeedy‘trial."l4',Other conditions usually
include a standard provision that the'defendént not violate any léws for

the specified period of time, and may include requirements for treatment

or counseling. Deferrals may be filed in open court, but this is not .

RN

required. -

Statistically, deferrals of prosecution.are.difficult‘to‘méasure.

The - procadure‘for recordlng them (for the mlsdemeanor data used) is

simply to show tﬁe case as open until the prosecutor files notlce of
dismissal; then to 1ncluda the case in the flgures for'dismlssed cases,
By comparing the number of open(cases to the number of cases flled

in each,study’year,lﬁowever, an. 1nd1re;t estlmate can Be.made of the

-number. of deferrals granted, Slnce the court system perlodlcally updates o

4 ; o g

S

lASee Appendlx 8 for text. of Alaska Crimlnal Rule 4%.,
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1ts computer fileg, most of the cases in which prosecution was deferred

during the first study year will appear in the statistics as dismissed

-eases, However, cases for which deferrals were filed during the second

study year may still have been open at the time the data was analyzed

-
o
3

(December 1Q76);

4

o

A comparison of open cases with filings suggests an increased
number of deferrals. Although total filings increased by omly 11.0
'percent, open cases were up 68.0 percent for the second study year over

i

the first. 'Of the cases still open from the first study year, most

i -

represent outstanding warrants or administrative problems. Disposition

-

times (see Section B) are significantly shorter in the sscond year,

¥

TABLE 9

OPEN CASES AND CASES FILED

Year One Year Two % Change
Cases closed | 8375 8771 o+ 5.0%
Cases open e 965 1624 +68.0%

Total cases filed 9340 10395 +11.0%

whigh,indicacéd’that the same or greater proportion of cases should be
closed, The results of interviews support the hypothesis that the

relatively high increase in the number of opén cases during the second

RS _ \ _ i | L

_ atudy year represents an increase in deferrals of prosecution. This

4

A s
g ]

hypothesis will be tested further‘during the evaluation's second year by

‘analyzihg the average disposition tfmes for dismissals.

3. ‘GQmmegts on Deferrals.

Deferral of prosecution is not a new procedure developing as a

s
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result of the elimination of plea'bafgaining; however, it appears to

have been used 31gn1f1cantly more . frequently durlng the\second study

' year than during the flISt. In‘hls second‘memorandum to dlstrlgt‘attor~

neys and their assistants, thefAttorney'Generai suggested (see p. 3,
Section C, juiy‘24, 1975) that prosecutors should earefully’coﬁsidere
diversionary programs. Perhapskas a :esult of this suggestion,'deferrals‘
(Which.can‘ﬁe considered a means for diverting a defeﬁdant from thee
criminal justice process) appear to have inc:eased:in frequency de;ing‘
the first year in which plea bargaining was eliminated.

The hypothetical case (see Appendix 4) administered to all defense

attorneys and prosecutors who handled a large number of mlsdemeanor

cases demonstrates this in a strlklng ‘manher. The case. hypothe81zed a

young defendant with no prior record charged with a petty larceny.

Attorneys were asked what éentenee they would have expected[for this

defendant during the year preceding the policy-and.theeyear‘followipg.;

Prosecutors expected. that under circumstances in which.a‘negotiated'pleayf

was possiﬁle, the defendant would have received a fine, and at’leaet

some (suspended) jail time. Under the cir;umstancesfof,the‘nEWepolicy;‘

five of the six prosecutors said that they"would probably‘defer prosecu~‘

tion. Tﬁns, it would appear‘that for some: types of offenses (and

e,defendants), the judge quoted at the Beglnnlng of thlS sectlon may be

correct: defendants are 1ndee& getting,better bargalns 15

[

lsThe hypothetlcal case admlnlstered to attorneys who handled
malnly~felonies showed much different expectations howeyer; for the most -
part, these attorneys expected that the defendant in the felony hypo-

“thetical case would recelye,a'more.severe dlSDOSLtlon after the.elfmlna-i:"'
tion of plea Bargalnlng. : SR A AN g;‘:» ‘ ’




Deferrals of prosecutlon ‘may. Be.glven for several TEasons or a
, gambinationggﬁfreasons; One prosecutor said:»

Today we had 18 cases set for trial, with only three mis-
demeanor attorneys. We can't do them all. We have to worry
about the four-month rule,l® witnesses, etc. I have very few
cases that go to trial--they get deferred prosecutions, dis-=
missals, charge bargains. Most of the time when charges are
reduced, there are some good grounds like. the expense involved
[in,further prosecution of the case]. Seventy-five to 80
percent are reduced for that reason. The other 20 percent
depend on the personal characteristics of the defendant--maybe
his mother is dyimg. Characteristics such as job, marital
gtatus, youth and prior record are very important in deferrals.

Another prosecutor said,

Deferred prosecutions are used now where S.I.S. [sus-'/
pended imposition of sentence] could have been bargained
before, - At the misdemeanor level, IL'11 dismiss cases rather
than bargain. Some [defense] attorneys have credibility with
ug, ILf they show me the guy is clean [i.e., no prior criminal
record] and the case is pretty weak, I' ll dlsmlss If the
case is strong, that's too bad. Tt '

g

In another cffice, a district attorney said:

We started out [after the policy change] doing more.
deferred prosecutions, but have changed our policy. . Now we
require a signed confession, no prior record, and a program to
help the defendant. That's only in this office.

The comments from prosecutors tended to show that reasoms for
‘deferral of prosecution»fell‘into three categories: (1) the personal
" characteristics of the defendant, (2)’the strength of the evidence
against the defendant, and (3) case management needs, such as trial
 ’pressu;esg Interviews iﬁdicaté,that this type of dismissal (delayed -
'dismiSSal‘through deferral of prosecution) became much more frequent, at
‘least for a period of time after the change of policy. Further inter-

views and‘additional data analysis during the evaluation's second year

-

16alaska Criminal Rule 45.
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‘,w1ll show whether this trend has contlnued, or was 51mply a phenomenon

found during the transition period from plea bargalnlng to no plea
bargaining.

Af Other Dismigsals

Two other types of dismissals are importang: dismiSsals‘doring‘the"
sereening process ("declined to prosecute“)~and disﬁissai of;charées:
after they have been filed in court, Dismissals of caees doring the,‘
screening process are difficult to measure statistically.\'Casee may be

declined which the policelhave brought to the;prosecutor prior to arrest..

‘Where an arrest was made a case may be decllned by the prosecutor prlor o

to the filing of a comolalnt in court or the defendant s appearance for
arraignment.

Data will be available from the felony statistical study for all
cases in which an arrest was made. Neither the feiony nor theamisde-
meanof'data; however, reflect the number-ofbinstances,in which a case
was declined for prosecution priof to arfestr(these.casesfare imbofﬁane,;‘

because it can be hypothe31zed that the police would not have brought

'them to the prosecutor unless they Belleved that uhey had probable cause

to arrest). The interview comments, hnwever, focus strongly on the
screening process and will be- used to develop a picture of what has
occurred as a result of the.pollcy change.~‘

5. Dismissals Duriggrthe Screenlng Process——"Decllned to Prosecute"

The change in screenlng pollcy, encouraged by the.Attorney General

as: an Integral part of ‘his pollcy elxmlnatlng plea bargalnlng, is one of ;]7
: the most controversxal aspects of the pollcy from the standpoint of
prosecutors and pollce.» It 13 also one of the most dlfflcult to measure.:i,"'

;cAccurate data was not.avallahle‘fbr comparison of screening during the
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yéaz‘:‘ prece&'ﬁfg the policy ychange or that following the change, either

for misdemeanors or felonies. Interview and survey results show a wide

- ) Y
. I
" .

range of opinions about the effects and implementation of the screening

policy depending in part on the judicial distriét, and in part on whether

the person interviewed was a prosecutor or a police officer.

& hypothetical case was administered to all police investigators

a,i;d’ progecutors in which each person interviewed was asked to judge the

g strength of the case for prosecutiqn, both before and after the policy

change. . (See Appendix 4, Hypothetical Case CG.) Most prosecutors and

L

police investigators would have expected this case to reach the indict-

ment stage prior to the policy change, with only the facts prasented at

the beginning of the case. Since the change of policy, most would not

Caxpacht the case to go to Grand Jury without additional evidence. The

point at which most prosecutors and investigators believed that the : '
evidence was sufficiently stromg to warrant presentation to th‘e Grand »

Jury ﬁa{‘Variat:ion‘ 4, the presence of a second eyewitness who could '
pyc‘:si:i;valy idént;ify the defendant.l’ '

"EheSe changes in expectations {ndicate the degree to which screening
sfgndards have changed during the two study years. | Prosecutors say that '
: théy are now using a standard of "proof beyond a reasonable doubt"' for |
ﬁa,aéfap‘t";ing‘ c,asés V»forprosecution,rather than the previous standard of , '

"orobable cause." Some favor this standard saying that it eliminates

-

mgﬁy cases which should not be prosecuted, even if a negotiated guilty

}Siiaa could have ,B,een' obtained under the old policy. Others worry (as

E‘?Séa Appendix 4, Hypot;hetic,al‘Case c.
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do some judges and many policemen) that ". . . in reality, far fewer

persons are‘being prosecuted for their crimes, . . . all appears to be

going well. But the social cost for this cosmetic cléan-up job is mind-

boggling."

Police and several judges objected to the screenlng policy for.
other reasons as well. A number of police lnvestlgators believed that .
prosecutors were acting "like judge and jury; they're deciding qQEStions
that ought to be left up to the jury." The Attorney General's view (as
expressed in his memorandum of July 24, 1975, pp. 2—3),;however, is
that:

.« it is a prosecutor's function to decide what charge can
be proven in court rather than a policeman's function . . . .

In some cases the facts simply will not justify criminal

prosecution either because it is not warranted in the interest

of justice or because technically we could not prove the
charge. If that is the case, do not file the charge in, the
first instance,.

Other attorneys, judges and police investigators were pleased with

the change in screening policy saying that "it's more honest." A prose-

cutor said (and his words were echoed by several policemen): . "The

police are making better cases now; a more appropriate charge is being

filed." A police in;estigator said: "I try to get a little so’methingv
e#tra; to get all of the'péperﬁork.tOgether. I'm spending more time‘and
kscreéningimofe." Anéther police investigator COmﬁenEed: "We have
1ncreased our own screenlng to Jlbe wi:h.what the D. A wants. His~

oplnlon carries more.weighr g One lnvestlaatot also helieved that

D.A.s had improved: "It seems»that thgqprosecuto; knows':he;backgtpundx,j

sy

lsThe.comments by pOllce that t&eir'own screenlng stamdards have
changed point to far-reaching effects of the policy change.that should .

tﬁan is posszble in tﬁls evaluation,

SRR

k’Ee.measured by more extensive research into screenlng practlces 2__w§g  :‘\ ..1;;

R SRt
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[of the case] better now because he's preparing for trial--it was

embarassing before when he didn't know what the case was about.”

Summary, Screening Comments .

~Overall, there seems to be little disagreement that screening in

- most courts aﬁd'most judicial districts has tightened--one of the most
direct and agreed-on effects of the policy cﬁange. Screening of mis-
‘demeanors in some district courts seems to be looser, adccording to
attorneyé,‘police investigators and district court judges; nonetheless,
the misdemeanor data shows evidence of tighter écreening for some types

‘,‘of~offedses. Disagreement about screening policy seems t§ center on the
‘;'dégrae to which it should be carried out and whether or not SOCiety‘is‘
beihgysuffiaientlf protected. Interviews indicate that dismissals by
pxosecuﬁorszwhich fall into the category of "decline to prosecute' have
~indaéd inqreased, supporting the evaluation's hypothgsis that the

frequency of dismissals has changed. Reasons for dismissals have also

changed: cases were previously declined for lack of "probable cause to
indict"; now, it appeérs that many more are declined for lack of "proof

byeycnd a reasonable doubt."

6. Dismissal of Chérggs afterffiliﬁgv

The misdemeanor data indicated that the number of dismissals in

- court had declined significantly, both at arraignment and during the

praétrial period., This decline may well show better screening prior to

- £iling of charges,‘as discussed in the previous section. The hypothésis
that fteQQEn:y ofﬂdismissalS‘bas changed bolds true at this later point

- In the process, though the change is a decline vather than the increase

found at the pofnt of fnitfal intake.

RéaSGns-fot‘dismissal‘of chérges—after filing mayfhave.changed, but
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the result (for the defendant) appears'to have remained the same. For.
example, charges may have been dismissed prior to the policy change as‘aj~
direct result of plea negotiations. Charges are still dismissed, but
the reason, in one prosecutor's words is: "If you have five counts and
the defendant will pléad to three, it's hypocritical to go on all fiVE.
Where's the difference? The sentence will be the same. {[Besides] |
there's no more time to go on the other twd as well." Another pr&secutor
said:
If a defendant says to me, "What happens if I plead to
one count [of a several count indictment]?", I tell him I
don't know; I can't stop you from pleading to one, but I would
then look to see what the state's intasrest was in prosecuting
the others--it doesn't look like much interest is served.
A third prosecutor said he would dismiss charges if the defendant pled
to one becauseA"éubstantial justice is domne." |
The comments quoted above do not necessarily indicate dismissal’of
charges in exchange for a plea of éuilty. One prosecutor said{ "Up to
June 30, 1976 (see Attorney Geqeral's third memorandum to ProsSecutors,
appendix 1), we felt we could drop charges if there were reasons in
addition to a guilty plea. Simce then, we don't do it. Some privaté
attorneys do their own investigation and show us How:a charge should be -
changed. But we're not making any Bargains." |
The«time and expense of trying a«casé, and/or thefprosecutoi‘s.x’v
workload were‘men;ibned by some prosecutors-as reascnS'forjwhichuthey
would dismiss a charge or charges. A plea to eitﬁerkcontempofangoué .
(i.e., pending) municipal or federal charges may also be Viewed byvthe
‘prosecutor’as suffi¢ient reason to dismiss éﬁateﬁcharg;s,égaiﬂét the‘f
defendant. Other‘reasdns‘for'charge‘dismisszl were;ménfioped”iﬁ the‘

context of prosecutors requesting permission for special exceptions to
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. in return from the defendant.

the pressure of heavy trial and/or other workloads, the time and expense

- of trying a particular charge, the perceived "seriousness" of the chérges,

=54~

the policy (see Attornmey General's July 7, 1975, memorandum, pp. 23).

These included dismissals because the defendant turned state's evidence,
or because the prosecutor believed that couviction could not be obtained
at trial even though sufficient evidence might be available to obtain a

negotiated plea of guilty.

N
it

Police investigators often objected strongly to dismissal of charges

- by prosecutors. Investigators working with bad check cases cited several

,exémples of cases in which charges had been dismissed, giving the reasons

they belleved had caused the dismissals. "If a guy pays up om a check
case, charges are dropped." 'We had a recent forgery case involving
numerous checks. The D.A. and defense attorney got together, the defend-

ant pled to two charges and the others were dropped." "In the old

system [plea bargaining], they pled guilty to three out of five charges.

Now, no deals are made, but they still drop charges, without talking to
VA P & g

defense counsel.' "If there aren't enough judges to go around at calendar

call or the D.A.s are busy, they only take 'more serious' cases and

dismiss the others.' "If they eliminated plea bargaining entirely, it
would be 0.K. But iIf we've got four counts, some shouldn't be dropped."

Police were indignant that charges were dropped without any concessions

Summary
Dismissals after the defendant has heen arraigned on charges have

dropped sigﬁificantly'in their frequency. Reasons for dismissals include

and the "lack of state's interest" in prosecuting a defendant on further
cﬁarges when a plea of guiflty has already been entered to at leastfgne

charge,

N ’ 3
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G. Has There Been an Increase in Severity of
Sentences Associated with the New Policy?

The hypothesis underlying this questien of the evaluation is that
if judges are no longer bound by negotiated sentences, they will give ’
higher sentences. The hypothesis presumes that judges in the‘past have
unwillingly gone<along with negotiated sentences which were lower’than
the judges felt should have Geen imposed. With the freedom to Sentence
solely on the basis of the facts of the case and characteristics of the
defendant, it has been suggested that judges might increase the severity
of their sentences. |

1. Misdemesnor Sentences

If you had OMVI [operating a motor vehicle while intoxi-
cated] reduced to negligent driving before [the change of
policy], and now everyone pleads to OMVI, sentences have 'gone
up''=—but they haven't really. The sentence for OMVI has
remained the same. (A judge In the First Judicial District.)

The judge quoted above suggests an altermative hypothesis to that
proposed by the evaluation. His hypothesis that an apparent increase in
the severity of sentences.simply reflects a greater number of defendants
pleading guilty to ther:iginal charge is not a theory that can be
adequately tested using;the‘misdemeanor data available. (It will be
tested, however, for felony charges.) Whether this hypoth531s is the

proper explanation, or whether the evaluatlon s hypothe313 is more

accurate, he.net effect of both.would be that the “average" defendant

could.expect to receive a more severe r-'ent:enc:e under a policy of no plea;;

. Bargaining.

The average defendant.charged with a mlsdemeanor durlng the second

study'year did in fact receive a more severe sentence. Table 29 shows

V'that overall, ﬁﬁe,ne: flne pai& 1nereased By 13 6 pereent and the net

g

7y

amount of aetxve;tlme increased By:71.4 percent, i The incxease,in.active.

Al

&



time fmposed means that the average defendant now faces 12 days in jail

%«fbt‘his offense rather than the seven days he could have expected to

o N,
gserve during the fizst study year. A furtﬁ%r indication of an increase

in severity is that proportionately fewer people received sentences in

which no, jail time was fmposed (the number who had all of the fine

imposed suspended also decreased very slightly).

- of the’yarigbles which could be tested using the misdemeanor data
availablé, two appeared to be significant-—stage of disposition and type
of offénéa. Stage of disposition has been analyzed on pp. 26 to 35.
Changes 1in severity between the two years by type of offense is analyzed

below..

2, Alternative Digpositions

Tables 27, 28 and 46 show changes in alternative dispositions

imposed from Year One to Year Two. These alternative dispositions may be

imposed in addition to, or in lieu of a fine and/or jail time. Com-

- paring the percentages of all cases in which these altermatives were

imposed during the first and second years, several‘chénges'can be seen.

The numbers receiving restitution or deferred sentencing as a condition

/ﬂ

LA L . ' i
of séntence rémained relatively the same. "Other conditions' and

ik

license actions increased slightly. Probation and suspended (deferred)

imposition of sentence decreased.
Each type‘gf~alternative‘diSpositionywas,analyzed by the type of
offense charged. Of most interestﬁwere the results of the analysis of

§.I.8. (suspended imposition of sentence). Overall, this alternative

 has declined in usage, which would indicate an increase in the severity
- of seatences. ’Eb%EVer;,tﬁa pictﬁre'qgs very different for individual

N : . : : - -
~offenses. The prcpo%tion of cases of concealment of merchandise in

R

R

e
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which S§.I1.8. was given, for example, increased from 6.6 percent toilé‘S '
percent. In the Category of petty larceny/embezzlement, the propprtioﬁr
receiving S.L.8. rose from 10.0 percent to 15.7 percent.lg

The overall decline in use of 8.I.S. combined with the increase in

its use for certain property crimes indicates an overall increase in

severity, but requires further explanation. One possiblefhypothesis

(strongly suggested by 1nterV1ews) is that defense attormeys in Anchoragev
and Fairbanks have found that the present calendaringvsystéms used in.

district courts in those areas make judge shopping possible. Defense

attorneys also said that some judges were known to be harder on defend- .

ants charged with property crimes, while others typically gave S§.I.8.
sentences for first offenders. Defense attorneys stated that whenever
possible, they waited until one of several judges (helieved to be less

severe for property crimes) was scheduled to hear changes of plea for

‘the week, and then arranged to enter thelr cllent s plea of gullty

aring that.week. A second set of Anterviews durwng the project s‘

lgThere were na Anchorage or Juneau munlgipal charges of concealment
of merchandise receiving S.I.S.; there were some in Fairbanks,; and the =
increase in proportions here between Year QOne and Year Two was more
marked than in any of the state courts. The opposite situation was true ,
for Fairbanks municipal charges of petty larceny-—the proportion receiving
8.I.S. dropped from Year One to Year Two. The other decrease in §.I. S
sentences of interest came in the category of possession of marijuana/ e
hallucinogenics. This decrease may: Be associated with changes in enforce— N

‘ment pollcles resulting from changes in ‘state law. The change in S
‘AS 17.12.110Q and Ravin v. State, 537 P,2d 494 (Alaska 1975}, probably

account for much of this decrease. The United States District Court for 57

the District of Alaska experlenced an increase in marijuana fllings in

the same perlod

e
B g




3.  Othar Judgments: Active Time and Fines

58—

. these offenses Increased by 100 peréent from Year One to Year Two.

Tables 34, 35 and 36 show the changes in/éctiVe time and fines
impased‘£Qﬁ each group of offenses Setween the two years. 1Tahle 36
&Fdiﬁateﬁ that no clear overall pattern of sentence increases appeared.
For soma Qﬁﬁenses, such as "assault," both the amount of active time
1mpcﬂéd’§h6ﬂfﬁa fine decreased from tﬁgAflrst year to the second year.

Tablaa,ﬁﬂiand 35 show that the number of "assault" convictions declined

also, and that the number of defendants receiving no active time for

Thug, it wouid appear that for this offense, punishment significantly

: declined In severity., The offense of '"worthless checks" shows a similar

pattern, Despite a slight increase in the number of sentences imposed
in this category, and a decrease in the number of defendants receiving
no active time, the average net sentence declined significantly.

Offensex in otfer categories indficated changing patterns of sen-

tencing. Jnyri&ing,\fgr,example, had an increase in the amount of

actfve time Imposed of 55.6 percent, but a decrease in fine of 32.9

percent, Mallcious destruction had the opposite pattern, with a decrease

- dn actdve timekimposed'of 60.9 percent and an increase in fine of 91.9

percent, Defrauding, like malicious destruction, had a significant

incrense in,fine imposéd (197.1 percent) and a decrease of 28.6 percent
i amtiye~time. Resisting arresc showed a pattern more 31milar to

; jﬁyriding, with.an incraasa;ln active time and decrease in averaoe.flne

ﬁn Qﬁiensa, hnwewex, sﬁowed a larga increase in both_net actlve time and

pat £ine. »0nly‘:anklass d:iving; trespass, and concealmeut‘9§ merchandise"

‘aﬁnwgﬁ'ngtiinﬁraasas §§!Bct&,active‘timg and fines,
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: Summarz>

Despite increasing average sentence severity»(net fines +13,0
percent, active fines, +71.4 percent), an analysis of thekmisdemeanof
data, both by type of offense and by‘stage of disposition, tende'to
tefute the hypothesis that this increase in seve;ity is a direct impact ’ *’~1f'”h
of the policy change. Analysis of both variables indieetes ohat under
some circumstances sentence severity has declined significantly o: |
remained the same.‘ Under other circumstances sentence severity has
iricreased. These circuﬁstances include eotry of notfguiltyfplea at
arraignment, or trial and conviction on certain chaxges; esgeciallyk
recklese driving, trespass,‘and‘concealment~of merchaﬁdise&m The‘lackﬁof
elearecut increase in seotence severity for-all or moet tyg?L of offeoses
would tend to disprove the hypothesis that changes in sentence severlty
are directly assoc1ated with the elimination of plea bargaining. The P if,;f
felony statistical study will provide a much more detailed enalysie of'

factors associated with patterns of sentence severity and allow the

‘hypothesis to be tested more rigorously.

4. Explanations of Increase in Severity ’“Q'

Judges were asked whether their gsentencing practices had changed

since the c@eﬁge of policy. Thirteen of the 24 jques‘inte;Viewed said

thatwthey had notjchanged;‘ Many~of‘the remaioihg’judges belieVed‘thaE .

the senteuces they imposed had;increased(in severity, but only twe

suggested that the change could be correlated withtthe changeoin plea
bargainlng policy. These two were distrlct court judges iu Anchorage,f:if

who were pleased with the opportunity to. hold "open" sentencing hearings :-;&,_;,y

(1n.wh1ch the,gudge may llscen to witnesses as~well as to the comments

The ;udges compared sentencing

¥ R
- ST T
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in state cases with the sentences negotiated by municipal prosecutors,

 and concluded that elimination of sentence recommendations allowed a

mere just sentence to be imposed. One judge said:

We still have plea bargaining im city cases. The bargains
in city cases are ridiculous. I feel awful when I get off the
bench. With the state system, I like it Because I can justify

 the sentences I give-~I can't do that with the city.

 These judges were the only two who saw any correlation between an

increase in sentence severity and the change in plea bargaining policy.

Some of the other ju&%és suggested that sentences had indréased, but

* that "sentences go up with public reaction." One said: "I don't think
the new policy affécted seﬁtencing. There has just been a change in the

 genaral attitude of judges. The legislature and the press are clamoring

about criminals not being punished adequately by the system.'" Another

Taaid; when asked how he thought the policy change appeared to the public,

“There's no feedback from the public on it. They're just mad about

‘sentencing."

Other judges'believed that an increase in sentence severity could

be traced to observations.made by judges themselves. One stated that:

"™le came to the conclusion that we weren't doing any good. I give much

less probation now—-I give time. But it's not attributable to plea
bargaining (elimination]." A second judge said: "I don't see any ’

blanket change [in Sentencgs]. OMVIs may have gone up because judges

: ; [ A ; :
got irrigstéﬁ and saw their responsibility to the community." Finally,
aue%judggvbalieveduthat sentences had declined in severity: "If you ‘

"iﬁﬁludﬁ'dismissals'that would have been pleas and gotten sentences

* . before ché~policy change, sentences probably went dowm."

Progecutors, like judges, had varied explanations for increases:in

- sentence severity. One prosecutor suggested that: "Sentencing has

— - i- — ) :- ' _ — )‘- - "-
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" the policy change had been responsible for increasingly severe sentences.

lele - ’ :

gotten back on the right track--it always does around eleetion year»"zoee
Another said: "I thlnk there's a trend toward stiffer sentences, but
I'm not sure that it has anything to do w1th plea bargaining. I den t
thlnk there s any change for young offenders wzth no prlor record—-it
would be unusual for them not to get am S.I.S."

Defense attorneys agreed in a few instances that factors,oeher than

One attorney in Juneau attributed the change to:bubyic pressurE.zl‘
However, most defense aﬁtorneys who thought thaﬁ sentences wete higheﬁ ) ";‘i
associated the change witﬁ the eliminefion of plea E;;gaining. |

One group of responses’suggested that the cause o% higher sentencee
was the decreased amount of élexibility in the cheeging proeess. These
attorneys believed that overcharging had become more common and‘eneated;
the opportunity for conviction on e'higher charge thaﬁ~ﬁeuld heYe been
likely with plea baréaining.’ Other defenée atﬁorneys séid that~£hey'nOW>J
had less chance of getting & charge that:Waé'too high reduced to a
iesser'cherge. | | |

Many,defehse attorneys saw the actions of égé‘judge as:being»more;*
i@portant~than the charge(s)'fiiéd byﬁthebdig%%QCt attorney. Their R
views can bé.grouped,intq'thfee‘cetegofies: | e -

Y knge;attorneys‘suggested that under a policyeof plea bargeining,' 3

20Judges in ‘Alaska are nominated by the Judic;al Counc1l and

e~,app01nted by-the.chernor, but must stand for retention election v:?,f“' R
- periodically. See Ak. Comst. art IV, § 6; AS 22.10.100 (Superior' el
‘Ccutt Judges), AS 22.15.170 CDistrict Court,Judges) e R A vgu e

, 2lSeveral defense\attorneys in Falrbanks belleved that the appcint~
ment of a new judge to the superior court bench in Fairbanks during the : i
study s period of evaluatlon hadﬂincreased.the.severlty cf sen:ences TR

S F AT

”beang-lmposed in that judicial dlstrlct. o T L D R
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. second year, and analysis of the felony statistical data may help to
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. the defense atrormey and prosecutor became well acquainted with the

yﬂéfénaaﬁt’s éctibns and needs through discussions of his case. Judges
have far lass opportunity to understand the defendant, despite pre-
gancanae‘repoxﬁs and sentencing hearings, and therefore tehd‘to impose
haisher Sénﬁénces than merited by the circumstances. (A number of
judgée and proéggutors took this same view of sentencing, and preferred
ples bargaining for thatvreasonQ)
CZ)“Oﬁhér attornéys believed that with avpolicyvcf plea bargaining
rgsponsibility for sentencing was shared much more quhlly among the
i deéénsé attorney, progecutor and judge, For this reason, they believed
that senterces arrived at through negotiétion were likely to be more
jﬁst; first, because several experienced persons had contributed to the
final result, and second, becauge the final'séntence was less likely to
ﬁﬂve been a~resulﬁ of public pressure-—~the judge deriving support for
“his deciston from the concurrence of two other professionals;
63) Finally, several defense attorneys thought that judges welcomed
- the oppqrtunity to sentence free from any strictures imposed by a ba;:
g  gaining'pro¢ess and théreﬁore imposed heavier sentences than would have

been arrived at through negotiations. Some suggested that the judge

Fall obligated to fill the vacuum left by the elimination of the prosecutor's

_recopmendation..
Summary
:fihﬁ Iasuits qﬁythe intervieWS i§dicate, asrdid‘the~analysisiof,thé
o m%ﬂﬁﬂmeangfqdata by type of offense; that the overall increase 1 sentence
!‘$eVQrihy‘m§ywwell‘be~pérﬁially due to factors dﬁher than the change of

- plea bafgaining;gblicyQ"Additional interviews during the project's
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‘clarify the association of the elimination of plea bargaining with
changes in sentencing patterns.

H. Has the Policy Been Associated with a
Change in the Likelihood of Appeals?

Misdemeanor data on appeals is unavailable through‘phe eeurt‘s

computer records and is not included in this report, . Interview data - . Q!e#

discussing appeals was also relatively~scanty. ﬂore data will be availé
able from the felony statistical study and 1nterv1ews done durlng the

project's second year to allow an,adequate analy81s of this hypothe51s.,;'

It will not be discussed further in this interim report.

1. Has the Policy Been Associated with a
Reduction in the Influence of Legally Irrelevant
Factors on the Disposition of Cases?

The major evidence for testlng of thlS hypothe51s will be statlstlcel
ev*dence from the felony study to be completed during the project s
second year. Because of ant;C1pated dlfficultles in thalnlng ”neutral" S
ans&ere‘from interviews, no attempt was made tokanswef this question
with interview methodologies. vFﬁrther discussion will be postponed -
“until the project's final report; “ . " » S et
J. Is There Ev1dence of a Change in Policy. .
Regardlng Judicial Participation in Sentence -

. ‘ Discussions that Can Be Directly Correlated
i , LS with the NeW'Policy7

‘ l , . ‘Plea bargain::.ng practices 1n Alaska pr:Lor to the Attomey General'
change of pollcy often included theepresentacion of results of negotia—'
tions to the Judge in chambers prior to entry of a guilty plea in open

court. This practlce of a pre-trial conference includlng tbe prosecutor,

| refused to take part in such conferences. Results of the survey of the

,' . . efanse attorney and Judge was not un:x.versally followed, ‘some Judges ol Sy
' Alaska Bar mdicated that judieial approval of seutence bargains prior
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to éntry'cf”a‘guilty~plea had been obtained at least occasionally by

-faver half af the dafense attorneys practicing before the policy change

Cprior to August 15 1975) One defense attorney commented that he had
nevar made an~agreement that the judge did not approve beforehand."
| Thﬂ Attorney General in his second memorandum to district attorneys

and thﬂir asaistants (July 24, 1975, p. 6) anticipated that these

»pﬁewtrial conferences might take a slightly different form with the

‘elimination of prosecutors' ability to negotiate sentence agreements:
; : P ,

¢ v + [ITln a recent conference I had with the superior

- eourt judges in Anchorage, I was advised that judges might

- attempt a new form of plea bargaining directly by calling the

" defendant and his attorney into chambers, adv181ng'h1m what
gsentence the judge would give him if he pled guilty "on the
basis of facts now known to the judge" and further advising
him that if he did not plead guilty all bets were off . .
T advised that if a judge called a prosecutor to a conference
‘he would of course attend, but that we would not make any
recomwendation for sentence prior to the entry of a plea.

TQ?(Attorney General objected strongly to the possibility of thls
practice*
+ « o L thought thils would be extremely bad policy because .
it would legally amount to coercion on the part of a judge to

obtain a guilty plea . ., . . I think you should state very
mlearly that the Department of Law disagrees with the concept

of a judge "bargaining" impliedly or directly with a defendant

and in no way participate in the meeting other than to
‘ghyaically attend.

As conferences became a reality, thefAttorney General continued to

gbject, and in his next memorandum to prosecutors took an even stronger:
position:

++ + [Hlenceforth I do not want District Attorneys or

Asglstant District Attorneys participating in sentence con-
farences with a judge prior to the entry of a plea. . . . If a
judge persists in holding a pre-plea sentence conference, o

either at the request of a defense counsel or on the judge's

. obm motion, I do not want the office to participate, and in

fact I want the orfice to strongly protast any surh.conferpnce;_,

! -(Juna 30, 1976, 9‘31

~
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Despite the Attorney Genere;‘s objections,‘sentence discussions between
# ; ' , :

defense attornmeys and judges (and sometimes prosecutors) -did continue

for a limited time. = : ‘ : SR

1. Frequency and Structure of Discussions

Interviews with,judges, prosecutors, and‘deﬁenee attornejs focused
on the freqoency’with which conferences oocurred, rhe kind of‘informetion
brought to the judge's attention, and the role played‘by each partici-
‘oant. In general, the interniews.indioated that following the adoptionj
of the.neW'policy'the frequency of pre-plea sentence discussione had :
decreased slightly.22 Ten of  the 20ejudges resPonding to the question
about pre—plea conferences said they held them; 10 said that they did
not (though they added that defense counsel nad requested‘them). Six_ofl
the 10 who had held such conferences said that they had stopped doing.sov
within a short time after the policy change because they believedntnar
they were unfair to the-prosecutionr |

The structure of pre—plea.senﬁence~conferenoes,seemed‘to follow
well—defined,patterns,‘varying‘tovsome extent depending on the judgeﬁgnd‘
prosecutor involved., Normally, conference requests were initiaﬁed'by{
defense,eounsel and the prosecutor waS'notified of rhe time of thewconef
ference. At the conference, thexjudge would 1lsten to the presentation '
by the defense attorney of _the’ c1rcumstances of the crime and the _"ﬂ; iy ‘~<g
defendant s background. i | | |

Erosecutors questloned whether information presented by the defense :

‘W&Sealways accurate. One'said:f "The<1nformation ranged from being 50

: zdaesults of che.Bar pcll taken before.the Carlson opinion.was e St
lsSued “alse showed about 1Q percent less participation in such,conferences S
»,by-defense attorneys. (Fbt"ardiscu531on of Scate v.,Carlson see\pp. 69-72, B
. infra, and»AppendixA7.l Ve T i . R
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percent accurate to pretty accurate.! Another commented: "Defense
eounsel gave most of the information and I would correct any misinforma-

tion. The longer some defense counsel talked, the more likely they were

ﬁﬁggigisrépreseﬁt the facts," A third prosecutor said: ". . . Defense

counsé@ explained the case and made many misrepresentations--we wers
o ﬁakan to themCIeanefs.” These prosecutors did not participate in thé
conferences, but sat mute. | |
| Some prosecﬁtois were more comfortable with the structure of the
conferences. These prosecutors outlined a type of conference in which
”"I présent-the facté, and the defense counsel talks ahbout the defendant's
béckggound and mitigating circumstances.'" Another prosecutor said, "I
took an adﬁi&e part in relating the facts of the case and what I felt
Ehe guy should‘get." Participation in the conference appeared to make
prosecutors more comfortable with the outcome.
| Judges who described the confereﬁces mentioned both types Qf parti-
cipation by prosecutors--an active role, or a passive witnessing of the
'exchange‘betweén judge and defense counsel. Judges themselves varied in
the part they played in pre-plea sentencing discussions. Their partici-
pation also ranged ffom very aétive to inactive. One said: "o .1
tell the attormeys the sentence I would be inclined to give knowing what
v1 know, Then I ask the D.A. if he would be inclined to appeél this
sentence to the supreme coqrt'as a too-lenient sentence. Hefs never yet
safd he would, but if he did, I'd have to say to the defense attorney

that the deal was off." "I said on record the other‘day; '0.K.y I'm
. : N

:tirad of doing this behind closed doors. If you're going to plead, I'1l1

 31¥&@?¢& X" Other’judgés took less part in conferences: "Attorueys

would come ta me to find out whether T WQuld,live.within,a,range of

B

¥



but silent. One defense attorney added that: '"One judge initiates the

k,commented; ~uI've.had very little exper1ence Hith.theseﬂﬁecause.lrdon t
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sentences. My response was usually, 'Yes, if the«pre?sehtence report
comes out 0.K."™ Another judge said that he gave "only baseball figures,"

Some held them rarely, and then "only if the D.A. will agree to sit in."

©

Defense attorneys who requested pre-plea conferences with the judge

described a similar dynamic to that mentioned by the prosecutors and

Judges. They, of course, had their own views on what actually occurred.

One defense attorney ooted that "Some judges will tell you [what sentence
they would givel; others are more general." The structure he described
was ome in which the '"D.A. is always present, except one prosecutor who
has done it by.phone. Lots of time the D.A.s are two—faCed, saying one ‘vé‘t““
thing in chambers but refusing to say it on the tecbrd.” Anotherwsaid;’ ' Qef ];;

"The D.A.s, if they come, participate actively.' Sometimes, the D.A. L

refused to participate; at other times, the prosecutors would be presenti 7:”%:'

LD

discussions as you're walklng down the hall. He tells XOH;What he's

going to do." | | o . - S

2. Non-Participants in Sentence DlscuSSLOns o "' L
- . e
Half of the judges interviewed satd thag they did not pertlcipate

in discussions of sentence‘prior ta the_entry ofﬂa%guilty plea. A Small - VJ° A

'number of defense attorneys also sald that they dld not request such
conferences for a veriety of reasons. In general many of the‘persons

finterv1ewed who either dld not requeet conferences or refused to parti- s

clpate.belleved.that they were clearly unethlval or could be interpreted e

as: belng Wrong if the prosecutor was not g01ng to take an’ activefpart.{

Qo . . o :

I}

The defense attorneys who would,not initiete.discuss&ﬂ=530f the‘f

A

possible sentence,w1th the.gudgeﬁhnd.varylng views One attorney [~~f¥'fiiiof€',w 




T 6 8“"’

" have a good rapport with the judges. [Also] it's unethical o do it ex
~anftea“ Another attormey said that "I never have [had discussions]

There are some judges with“Whoﬁ I think it would he effective, but I've

never felt the need to iniriate such a conference.'" Another attorney

remarked, "T was .[talking with judges] before the [plea bargaining]

poliey change but T never was after the change. I would have no hesitancy

but generally I found judges didn't like to get involved. Most judges
don't want to make promises. I don't expect a judge will tell me what

he's going to do." Finally, one attormey said he never initiated such

conferences “because it's possible to engage in judge shopping because

in district court the judges are assigned certain matters om a weekly

bagis~~and you have a judge doing all changes of plea for a week, 23

‘Analysis of the interviews by'judiéial district showed that most

‘defense attorneys in Fairbanks agreed that judicial conferences about

%
sentencing did not occur prior to the entry of a guilty plea or trial in

Féirbanks courts, except under very unusual circumstances. A Fairbanks

| attorney said, "I never have [participated in sentence discussions with

the judge], ‘There is a split among lawyers whether this is proper., I

~don't believe it is going on in‘Fairbanks." Others simply said that

such conferences didn't occur. One commented that "We have no pre-plea
conﬁerences. Although T can tell you it's common knowledge that the

ﬁndgas got together behind closed doors and decided what to give as

23Judgeshopping, as described by this attorney, will be analyzed
in depth. in the project's final report. It appears to have been a
;fairly common phenomenon in Anchorage district courts, resulting from
calendaring changes made at about the same time that the plea bargaining
policy was changed. There is reason to believe it may also operate in
thﬁ superipr couxt at least in Anchnrage.

. . .

o
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sentences with particular charges-~such as five years for selling
heroin, etc." |

Very few prosecutors actually refused t§ attend conferences when
they had been initiated by the defense attorney and agreed‘to by the -
judge~--until they had been instructed by the Attorney General that he
did not want them to be present at these conferences at all (see June 30,
1976, memorandum, p. 3). Two Fairbanks prosecutors did refusé. One
said, "It's never done in my cases--but I understand tﬁére are con-

™

ferences." The other said, ""I've had this problem on two cases. The

Y

judge came and asked my position on a sentence. I refused to discuss
it

Judges who declined to hold conferences often commented that they
did so primarily ''because the Attorney General won't let the D.A. parti-

cipate." They also give other reasons. One judge believed that "if

defense counsel is worth anything he will already know what his client

7o

wi_l‘gét." Another judge would not participate in pre-plea sentemce
discussions because ”Be it brilliance .or builshit, let's make it [the

% /

ellmlnatlon of plea_ bargalnlng] a ccmplete ‘experiment."

3. The Carlson Dec151qn

In this case the Superior Court has announced its intention to
accept a guilty plea to the crime of manslaughter from the
defendant Vail in lieu of trying him for either first or

second degree murder. The district attormey does not concur RS
in this reduction of charge, and has applied to this’ court for
a writ of prohibition on the ground that the trial Judge has
exceeded his authority. voe s <@

CIEE T SV S T SRS SRR TN TR SN S S IRY SR IR SN S SHR SR S TR RN R N [T T S AR

 We must go further, and ‘hold that although.the court may
judicially determine the disposition of a charge hased on the
evidence, the law and its seanteacing power, it may not, in
“effect, usurp ‘the executive function 6f choosing which charge ,
to Inftiate based on the defendant's willingness to plea
guilty to a lesser offemse. . . .« [T]he decision whether to

e
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of the elimination of plea bargaining to a close.
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prcaecute a case was committed to the discretion of the
executive branch, and tﬁerexorexwas not subject to Jud1c1al
control or review. . .

We are also comcerned that a judge's involvement as plea
naegotiator would detract from the judge's neutrality, and
would present 2 danger of unintentional coercion of defendants
who c¢ould only view with concern the judge's participation as
a state agent in the negotidting process . . In connection
with these policifes, we note that Fed. R. Crim. P. 11(e)(1)
now prohibits a trial judge from participating in plea negotia-—
tdon discussions. (State v. Carlson, 555 P.2d 269 (Alaska
1976)) [Footnote omitted.] (See Appendix 7, for the full
QPiﬂiQﬂ . } )

The Carlson decision was announced on October 15, 1976, a little .

more than a year after the Attorney General's policy eliminating plea

bargadning went dnto effect. Although the issue had to do primarily

with the judge's power to determine the charge against the defendant,
; ge's p

the congequences of the decision were that pre-plea sentence discussions

‘;Wﬁgmg:;qwa_halﬁ,

The caﬂeurriqg opinion by Justice Jay A, Rabinowitz and Chler
Justice Rabawt Boochevar may have played a part in brlnglng this chapter
In their concurring
epinion, the Juatices‘forcefully stated the case against judicial
garﬁiaipatién in any'aspect of plea megotiatious.

Admittedly, Alaska's Rule of Criminal Procedure which
recognizes the controversial practice of plea bargaining does
‘not contain an explicit prohibition against trial courts

“engaging in such.practice. On the other hand, given the
~tremendously coercive impact judicial activism can have in

this area, the erosion of the appearance of judicial neutrality,

" and the accused's constitutional rights to jury trial,-I am of
the view that our trial judges should be totally barred from
engaging in either charge or sentence bargaining.

Further, I tote my agreement with the court's conclusion
that to permic the superdor court to dismiss the first and
second degree charges against Vall at this stage of the crimi-

nal prosecution would be violative of the doctrine of Separatlon ‘

[Footnotes omitted.]

(Supra at 274. }

of powers,

. . i
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oPinlon_ﬁas &een.lssued 50 :ecentxy, and slnce.much.of the data.analyzed  '
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None of the judges, prosecutors or defense attorneys,intgngGWeﬂ
after Carlson admitted to engaging in pre-plea conferences after this

opinion was issued. Few of those interviewed expressed any opinions

about the decision, most simply saying that ?since Vaii [State v. Carlson],
we don't do that any more." A series of interviews during the évaluatioﬁ?sli
second year will provide further description of the effects of the
elimination of pre-plea sentence conferences. : ‘ .

A second, related decision was issued by the supreme court in

)

~ March, 1977. State v. Buckalew, Opinion No. 1391 (Ak. Sup. Ct. March 14,

1977) again addressed the issue of a judge's participatiou in plea
negotiations:

The state's main contention is that Judge Buckalew acted
improperly by participating in negotiations ledding to the L
entry of Schmid's plea. [The "negotiations" referred to were . _-.
in the form of a pre-plea conference taking place in the = = -,
judge's chambers, with the deferidant, his attorneyﬁathe ' o
agsistant district attorney and the judge present. The result -
of the conference was an indication by the judge to: the defend« T
ant that upon a plea of guilty, the judge would consider a - o
maximum sentence of 90 days in jd#1 and a deferred imposition
of sentence. . The judge further stated that the defendant
would be allowed to withdraw his plea of guilty if the Judge
changed his mind about the maximum sentence after rece1v1ng
the pre-sentence report.] . . ‘ :

« « . The foregoing con51derations~per&uada‘us,to now -
grant the petition and to hold that henceforth Alaska's trial T
< judges shall be totally barred from engaglng in elther charge
or sentenclngbbargaining.

o

T

TR

The BuckalEW‘dec151on with its totalkprohibltion of s&ntencerr charge,' STl ; ﬂ
'bargalning by Judges comblned with the Attorney General‘S‘policy as 1t

has evolved over a year and a half' leaves the Alaskan crlminal 3ustice;

'9: gy e

system.w1th,no perceptible.opportunitles fcr open plea negetiations of

I

any Sort, exhept.unde: unusual c1rcumsmances.‘ Since the Buckalew

»
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ordar, appear to ﬁave been: (l) lack of partic1pat10n by prosecutors,

v &ntarﬁgyﬁaan3rgl's instructions to district attorneys and assistant

district gttorneys on June 30, 1976 that they should not attend the
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4n this réport was gathered prior to the‘Carlson opinion,as?Wellf detailed

T analysis cf the effects of these rulings must be postaoned to the progect s

o Summary
*?hé,hypotﬁasis sﬁggests a change in policy regarding judicial '

pérticipa%ion~in sentence discuasionsmthat could be directly correlated
with tha¢81iminaﬁimn ofvplea.ﬁargaining by the Attoﬁney ngeral. The
%%#ulﬁé of the interviews suppotttthis'hypothesis, although not entirely
és angcﬁed« The'ihterviaws,indicata thét the major cﬁange was in the
dynamins of such conferences, specifically in the emergence, of the
passive prosecucor~conferee (or non-corferee), and the variety of 3ud1c1al

taspanses to this phenomenon.

Factors iu bringing these conferences to an,end in chronological

lagéing pome judges to refuse defense attormeys' requests for confer-

anaeafjafﬁhe grounds that they were unfair to the prosécutor, (2) the

L

Oenﬁerénc&s at all and sheuld object to them, and (3) the Carlson opiniom,
iaaued by the supreme court om October 15, 11976 (backed up by the

March 14, 1977, Buckalew opinion), This combination of factors halted

all pre-plea sentence discussions inyolving the judge, except for some

! wyatem,in:vﬁimh.litula or’no open plas ﬁargaining occurs,

. v 5
which may take place under unusual circumstances (the project's second-

y&af intarviews will'detarmiha whether any such conferences have occurred).

Thnﬁ, it appears that judiclal activmsm may have been a phénomenoun af

t&a transi:icu gtage from & pleawb saining system to a criminal justice

.
.
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ALl findings in the.iﬁterim rep6f£‘shoﬁld be‘feéaf&éd-éémﬁréligiharj~'
and subject to further analysis in the second year of the’étudy, Mis- ' % ' 
deﬁeanor data for this report was‘drawn'solely from statistics sﬁpplied' |
by the Alaska Court System. Data furnished did not always fit ﬁeétly
into the project's working hypotheses; and as a result, some Of‘the’
hypotheses could not be tested fully. ‘Data for the felony statistical
study is being collected\at this time by ﬁhe préject‘staﬁf<dire¢tly7from
original4sourcas beginning with jail booking sheets, puElic safety
fingerprint files, Alaska Pre-Trial Sérvices bail reports, court files, o
and pre-sentence reports. Following analysis of this felony data the
project will re—examine thé tentative conclusions expresséd iﬁ this
interim report and these will be integrated with the final evalua;?oq_w“L%; :

report in March of 1978.
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L MEMORANDUM

FROM:

APPENDIX 1

Stafte of Al‘aska

All District Attorneys DATE: ~ July 3, 1975
Criminal Division ' o

Department of Law FILE NO:

TELEPHONE NO:

Avrum M. Gross <-A§vg%§;’ SUBJECT:  Plea Bargalning

Attorney General

After our lengthy and heated discussions of last
week on the referenced subject, I have given the matter a
great deal of additional thought and have discussed it with
Dan Hickey and with the Governor. As &a result of these
discussions, I wish to have the followling policy implemented -
with respect to all adult criminal offenses in which charges
have been filed on and after August 15, 1975: :

(1) Commencing with offenses filed on and after

August 15, District Attorneys and Assistant District Atuorneys

will refrain from engaging in plea negotiations with defen-

dants designed to arrive at an .agreement for entry of a plea

of guilty in return for a particular sentence to be either
recommended by the State or not opposed by.the State pursuant S
to Criminal Rule 3il(e). After the entry of a plea of gullty,.. .
the prosecutlng attorney under circumstances described in e e
No. 3 below is free to recommend an apnropriate sentence or S e
range of sentence to the court. E = ’ S

(2)  While I was initially”of the view that it L
would be necessary to abolish all sentence recommendatlons e R
in order to insure that some form of sentence bargaining did = . - ;
not continue to occur, reflectlon has persuaded me that.such . - mm
a restriction would 1nd¢cate a lack of faith in the District - s
Attorneys and Assistant District Attorneys which I never «
meant to demonstrate. Consequently, if the District Attorney

approves a sentence recommendation in a par ticulav case prior

to entry of a plea (though, as noted below, this should e

‘not ocecur in the general case), the contemplated recommendation

may be transmitted to the defendant through his attorney in
order that he might make up his rown mind with respect to.the
entry of a plea. Again, I stress that I do not want bargaln-
ing over sentences and I assume that pollcy dec 51on will be

’respected . _ o ; T P

(3) In the majority of cases, I prefer that we

~ employ open sentencing bringing to the court's attentilon all
' factors relevant to a considerat*on of sentence nather than

’:/
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élllﬁistrict'kftcrneys - -2 ; July 3, 1975
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M

geommending a particulazr sentence. However, in light of
Qur garlier discussions last week in Anchorage, I am willing
ﬁﬁ recognize that there are certain instances in which speci-
fic sentence recommendations are appropriate. Roughly; the
~cirﬂumstances in which a form of sentence reccimendations will
- be apn”opriata are as ;ollors

(a) when the sentencing court specifically
requests the prosecuting attorney to make a recommenda-
tion as to either a specifiﬂ sentence or-a form of
‘sentence;

(b) when there are unusual aggravating or
mitigating circumstances that dictate a spvecific recom-

"mendation,

. (e) when the court has imposed a sentence which
~pProvides for a perlod of probation and recommendation
is in respect to the conditions of probation.

‘ Any proposal to make a specific sentence recom-
,ﬁendaticn must first be reviewed and approved by the District

Attorney to detérmine (a) wheuher in the particulary case a
LT Y hrgb“e-m +ha Qpnnﬁ f’ln can-—

Viane i

!

tence gﬁoposed is consistent with sentences being imposed ~

4in sinilar cases in that district and other districts through-
out the state. In each case where a specific sentence
recommendation is made, a brief memo to the file should be
prepared and endorsed by the District Attorney indicating
what the sentence recommendation was, why it was felt
appropriate and necessary and why it was determined to use
“"gpecific sentencing as opposed to open sentencing. Copiles

of each such memorandum should be retained in a sentencing
file maintalned in each office and copies should be forwarded
“onece a week to Dan Hickey in Juneau for malntenance of a
staﬁewide sentencing file.

(4) 7Plea negotiations with respect to mululple ;
Qaunts and the ultimate charge will continue to be permissible
under Criminal Rule 11 as long as the charge to which a
. &efesdant enters a plea of gullty correctly reflects both
~~4he-Tacts and the level of proof. In other words, while there

gontinues to be-nothing wrong with reducing a charge, reduct ions :

- should not occcur simply to obta;n a plea of guilty.

~© (5) Like any general rule there are going to
‘be some excepiions to this policy. Any deviation, however,
mu&% fi?st be approved by a*ther Dan ﬂickey or mvself - In

N D NS TN N G aw B mE aw
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- cases vhere we are dealing with co-conspirators or other
similar type situations and a sentence bargain may be ' SRR S
reqguired to obtain a conviction, I would anticipate that we B
would approve 1t. In such cases I would, of course, lean ' ‘
extremely heavily on the recommendation of the District
Attorney, but permission for sentence bargains will be given
speringly if at all.

I realize that, while the above policy reflects
many of your concerns, it doces not necessarily reflect all
of ycur concerns. It is possible that we may have to try
nore cases and, if so, I will try my best to get additﬁonal‘
help for us in the next legislature. I know 1t is going to

make your individual work loads somewhat more aifflcult
though I hope not much more difficult. In return for tbis,
hopefully we will be doing away with a technigue which is
generally considered, at least by 2 substantial segment of
~the public, as one of the least Just aspects of the present
Justice system. It will a2lso to a substantial degree put
sentepcwng back in the courts, where I think 1% belongs,
instead of 1t being a product of a negotiated ahrangemnnt'

I have held off implementing this p071cy immed*ately
. for one ‘basic reason...Doing. away with. sentence bargp;ning ,
 may mean that some adjustments will have to be made in office
procedures in order to accommodate the change. An effective

screening of cases filed, for example, will have to be : :<;>§'

instituted in order to avoid filing cases which might be-
"bargained" under the existing system, but which could not
be won at trial. We are goling to have to be prepared to
move people around between offices 1f the trlal load gets
too great in one place. It is entlrely possible that
immedlately after implementation of the policy the Public
Defender's office or prlvate counsel may simply balk at
‘pleading anyone, with the result that we will have a temporary
pile-up of cases. I think if we make it clear that we will
do everything we can to handle that pile~up, but not back
cff the policy, the situation will be temporary and after
awhile things should return to somethlng llke nornal

.
. 1
. B

—

R

P e

. i ]

T anpreciate bbe fact that all of you were s0
frank with me when we discussed this in Anchorage last weex‘
I hope now, having had a free discussilon of our views, that

‘ve can implenenu this oolicy as smoothly as possible‘

I wlll uoday inform the Public Defencer’s office ,
of the forthcoming modification in procedure. I antlclpa»e
that private criminal defense atto*neys w1ll s*mnly find out
in due course. : .

AMG:as
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m* ﬁ:‘zﬂ msfcx»:m Attorneys bare; July 24, 1975

o emom

State of Alaska

and

: Asgiﬁﬁant ‘DiSﬁI'iO’b A‘b‘born’eys FILE NO:

' : TELEPHONE NO:
Avrum M, Gross iﬁﬁﬂﬁifkéé}. . sussecT: Plea Bargaining
Lttorney General ‘S rs |

I am sure you reallze by now that what started as

diﬁcussion among ourselves as to new office pollicy has developed .

into g matter of statewlde significance and national attention.

; The fact that we are going to try to end plea bargaining here

has recelved comment in papers as far away as Washington, D.C.
and New York. The Judlcial Council, the court system and this
office have been contacted by several national organizations

‘who are anxlous to do an in-depth study of what occurs once

we ambark on the new program.

For your ead*ng pleasure, I am enclosing (l) an A

gditorial from the "Washington Star", and (2) a brief discussign
of some of the reasons for eliminating plea bargaining as outlined
by the National Advisory Commlssion on Criminal Justice Standards
" and Goals in.their‘study on courts. )
Y yﬁur"aﬁtcnuiou to emphasize the significance of what you

I bring these materlals

a8 District Attornevs and Assistant District Attorneys are

about to do, I realize as well as any of you how difficult

thiig 18 going to VYe. There are many people who believe that

it cannot be done~~that the people within the criminal Jjustice
system will be unable %o generate the effort and dedication
that a change of this magnitude requires. I know, for instance,
that every member of the criminal justlce system, be it District

- Attorneys, defense counsel, or Judges, 1s golng to have to

work harder at least for awhile Trying more cases i1s going
to mean greater preparation and more intense effort. and that

48 asking a lot from people.

The- attorneys who work in the District Attorneys!
offices are professionals, and a little too old for a pep talk
go I'11l akip that approach. I do want to tell you, though,
that 1f we can do thls--1f we can really make a change in the
system to effectively eliminate sentence bargaining--the office
will have agccomplished something really meaningful. I think

R will be somsthing that each person in the office will be

proud of., It would certalnly be something the office would
have a right to be proud about., In this day when government
18 subject to so much criticism, I think it would really be
gatisfying to those who work in government to do something

- which, while difficult, 1s truly recognized by the public as
. %ﬁzng valu&ble. I hope we can do it..» :

it

"t a . i i . .

s
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‘Now, with that behind, let me maeke a few specific
cemments on procedures which should be implemented as we embark
upon this experiment. The key feature of the elimination of
plea bargaining is that we are going to be faced with ‘

~rore trials. Our problem, then, is how to handle those trials
with the manpower we now have ava¢laole It may be that experience:

T

= _%—zﬂ—r

shows that we need more personnel, but I want the nvogram *nit*allyf,

To operate under the assumption thau we are going to do it

with the people we now have. If that is the case, wWe are @oing
to have to develep means of keeping the trials napageable.»
Towvard that end I have two basic suggestions:

1, There Must Be.a Careful Screening of Cases,

A. As a basic rule, the final decision on charges

should be made by the District Attorney who is going to

end up having to prosecute those charges in court. In

some judicizal districts we have found ourselves in the

position of having to back up or back aweay from decisions

made by Public Safety officials as to what charge should

be filed. I will be meeting with Commissioner Burton

to make very clear that we will make that decision in

the future and I want each of you to make clear to the ,

city or state police with whom you work that it is a prose-

cutor's function to decide what charge can be proven in

court rather than a policeman's function. If you do thakb,

you should be in a p051tion to hold off filing those cases
- which should not be filed in the first instance, and when

cases should be filed to file them in the appropriate e

category of offense, If charges are filed by police offlcers,

and.in your oplnion they are not Justified, notify the
officer, discuss it with him, but in the end promptly .
~modify the charge to what you feel is.appropriate,

.~ B. Preliminary figures I have obtained from the _\
court system indicate that the percentage of guilty pleas

or convietions on felonies.filed in some areas off the
‘state is extremely low. In one judicial district it is

PO

less than 60 per cent. I assume that rather than indmuati‘g:ue;e—;

that we are lpsing cases, this indicates that many cases
are being filed as Pelonles and then being reduced to

Sy misaevnanors When the percentage gets that high, it

is indicative of the fact that the orvglnal charges are
not appropriate. If a large percentage of cases end up
as misdemeanors they probably should be fi led that way
+ in the first instance. I stress to you, for reasons I - .
~-will mention later, ‘that you should file the charge you»*“*
"~ can prove. Don't flle charges which you cannot prove

[
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sistant Dlstzlct Autoﬂney

e, Some:ch rges should net be filed at all. Merely
because you.are brought a pollce file does not mean ‘that
. you are required to file a cvi naW Lbavge. n some ca ses
: *tne facts 31nyly Will not
~h r because it is. not naLrantea 1n thw
couid not
yt file ©

- . office _ )
Tl e reduce them *mnle Assauluw w1bh s;spuna@i 1ﬂboblt1cﬁ§‘
s s of séntence h no fine or jail time “ufeLy bQCah e’ ne

“-n°vew had a casé~in the first place, The time spe
v hos . kinds of casgs wo‘u_N be bett er"\pent on th@_
S wes can prove. Merely having a conviction statist

nothiqg~-if we prosecute somebo ody and we be lievejiﬂfi§>f
 M“arranLeQ, we should be seekl ng 2 result justified by~
“the offense and not simply obta;n*ﬂg ﬂuﬂVlctioﬁs with

meax\ngless penalties.

In ‘this vein, consider dﬁvers*onary D“OO &msﬂﬁ
‘Before Lugust 15 we will have had ﬁPe*ihO fwlth Healt
and Social Se”“fces, particularly Correctic - to %
to outline for LHe various prosecutors me 1ng¢u¢

s < to criminal p”ocenuﬂe‘ in situations .vhers crimin 2l ﬁf
i f“a, ‘ are not warranted, aLho‘ollsm rehab1¢\tatlan instead
S .%o of drunk and diSurdewlv D”oueuutions is pern\p& the classia

. example, but we will try %o make avall able to you as broad

.~ a‘spectrum of divers*onary programs &g we can. I they
*»:“wi are. meaningful alternativeh, use them.. ~ o

SRS : , ' : D. ‘In my initial memo;andum -0n thl“ ‘s1]
Con - thaﬁ"ﬂhlln'“rosecuuorb should feel free to- “ed
PEEREIE if facts warrant, I did not want charges eduC"
e simply to- bbta4n vuiLty p;eas-; I am sure Lifh &
T A tion of sente ce Harvalnﬂng uher ’

s LR
Adiml

reduce the charbe 1n exuhanqe fov a gu1*+v ulea.,

e S not want the office to do that for several reason

e e it would, in my opinicn, v*olute~the spirit ofwwhat

s are tryvno to do, which is todnsure that neoo“e are

” . +fairly, tried fairly and oelteand fairly for offenses.
Lemel o “that they have committed. Second, and o 2 more practical

= : bent,~I think you will have more uhance oL'\btaLning a s

‘gullty p*ea if you meke the charge realistic Lhe first

- instance. "Once you'establish the atm mosphers of argain*r

,Wiuh the defendan ., be it over charge or svﬂtenue \wt

P
.
Ny g
e
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'IIIs Miscellzneous latters.
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ict Attorneys -5- July 24, 1975

District Attorneys ' -

s.‘ While éffortS'should be made at the omnibus hearing

T icé

o find out whether the defendant will enter a plea (efforts
'm sure that will be promoted by the judge), assume that the
efendant will not plead gu11ty and prepare acccrdingly.

If COHtlﬂUaPC“S are sought it shoulad be the polilcy
0? the office to grant them sparingly. There are, of course,
instznces in which continuances are inevitable, but the entire
srlf‘ from plea bargaining is golng to reguire additional efficlency

and, if that is so, efforts should be made to keep continuances
to a minimum,. If judges want to grant continuances.on their
~ovn, they ere of course free to do so, but 1f we get into the

“aoit of consenting to continuances, we are going to run into.

- some serious administrative problems when cases which are reason-
. ably scheduled initially start to pile up on . each other. In

every case in which & continuance is oouawned of course obtain ’ I

a waiver of the fouw—monuh rule.

Since ve will be having many more trials, it may

~ be desirable in multi-member offices to have a clerical person

- designated whose sole function it is to get the right witnesses
to the‘right place for the right trials on the right dates,
It is going to be a bit much to ask for the attorney who is

trying the case to handle his own administrative arrangements.
Dan Hickey will be working with each office in an effort to
improve the handling of those administrative details so that

.. .the attorneys themselves are freed as much as possible for
~actual trial and preparation for trial.

I think i” you assume that every case is going to

4tr1al and act accordingly, you will find that you pick up a

lot of time which otherwise was lost when we dealt with cases
underfthn assumption they would bargain ocut. If the defendant
eventually does enter -a plea, fine. But assume from the outset

'that he wilil not. -

&

R

L. In many cases, judges or defense counsel are

going to try to get around the policy of cha?gwnc plea -

. baﬂ gaining by simply asking District Attorneys what they
‘will recommend in a particular case prior to the time '
the cdefendant enters a plea. Except in the~extreme1z

. unusual case the answer to this should be that no decision

_'will be made unt the defendant enters the plea and that
in any event we ant101pate in most cases to go with open
senuencing If you make thls clear at the outset of this
program, ‘it w111 make it lots easiﬂr for you in the future.




Essistant District Attorneys

“to meke such: suggeSuions. At the same time, +r

- it, and I hope that everyone in the department vill d
- absolute best to make a ch%nge which is,

. >Ai‘lG‘ as
Enclosures. = -

411 District Attorneys ‘ -6- & July 2L 1975

and : : A

As noted in the original memo, District Attorneys must

aporove any specific sentence recommendation and I do : |
not want specific sentence recommendations made in criminal L
cases before entry of plea except in the most unusual o
sort of case, ;

An offshoot of thils appeared in a recent conference

I had with the Superior Court judges in Anchorage. I
was advised that Judges might attempt a new form of plea
bargaining directly by Callwng the defendant and his attorney
into chambers, advising him what sentence the judge would  °
give him if he pled gullty "on the basis of facts now

known to the judge'", and further advising him that if

he did not plead guilty all bets were off. I was asked
whether I would forbid prosecutors to participate in this
procedure. I advised that if a judge called a prosecutor

to a conference he would of course attend, but that we

would not make any recommendation for sentence prior to

the entry of a plea. I further advised that I thought

fhis would be extremely bad polilcy because (1) it would

make the present system of plea bargaining even worse,

(2) 1t would legally amount to coercion on the part of

a judge to obtain a guilty plea, and (3) a defendant who
entered a gullty plea would very quickly apply for post-
conviction relief and my guess is would ottain 1t, If

you are called to such conferences, of course feel free

to attend but I think you should state very clearly uhat

the Department of Law disagrees with the concept of a

judge "bargaining" impliedly or directly with a defendant
and in no way partilcipate in the meeting other than to
physically attend. I told the judges thet while I knew

of thelr hesitancy about doing away with plea bargaining,

I hoped they would give the system a fair try. I know :
that it will require them to try more crimninal cases,

and I sympath:Ze with theilr concerns about that. ,Nonethelﬁss
they have a responsibility to try criminal cases “ar necessax
and I have confidence that they will do xhatever is necessarj
to perform that responsibility. AT - - et “

=

~After the 15th of August I Will try to Spend ae\much
time in the District Attorneys' offices around the state ass
I can., I will be available to listen to whateve” suggestlon
vou may have for the improvement of the progra [o}

fivmly committed to’'this program,. I am firnly comu“

An mys opinior

overdue in the e”iminal juStice sys»em:w




MEMORANDUM

LT

" EROM:

Avrum M. Gross

State of Alaska

All District Attorneys PATE: June 30, 1976

and Assistant District Attorneys
5 . FILE NO:

TELEPHONE NO:

SUBJECT: plea Bargaining

Attorney General E““‘%JF*A C“

I found our general dlscu531on concernlng plea

‘bargaining at the recent District Attorneys' Conference to

be very helpful and appreciate the open expression of ideas
and views offered by all of you. We have been operating
under the present procedure for nearly a year now, and while

it has had some unanticipated effects, the policy does not
seem to be creating the general admlnlstratlve chaos that

some people seemed to believe would develop. While I plan
to continue the present policy now in effect, I think our
discussion at the conference indicates there are a few

- things which should be stressed.

First of all, I want to emphasize the thrust of
the initial statement set out in my memorandum of July 3,
1975, to all of you concerning charge bargaining. When we
1mp1emented the original policy, I stated that I wanted

‘charges which were initially filed to accurately reflect the

level of available proof at that time and that I did not
want overcharging, either in terms of the number of counts
or the magnitude of the charge. I realize that to some
degree it is inevitable that there may be reductiors of
charges or dismissals of charges once a defendant determines

. to enter a plea. But I think it is time to tighten up on

initial charging itself. Some District Attorneys remarked

.~ to me at the conference that they were bringing multiple

charges and multiple counts as a matter of "tactics." I do

not want that practice to continue. I want you to file the
charge or charges that you think you can prove and stick

~with them until and unless you.are convinced they are not

proper charges. I reiterate that I do not want charges
reduced or dismissed in order to obtain a plea. 1In essence,
I do not want you to set up a charge bargaining situation by
the way the initial charges are filed. Charges should be
dismissed or decreased only under unusual circumstances,

- only then when justified by the facts in a case, and not
-~ as a quid pro quo for the entry of a plea of guiltz.

i s
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All District Attorneys June 30, 1976
and Assistant District Attorneys , -'Zjﬁ

One possibility that has been recently suggested
to me regarding the practice of charge bargaining is the use
of some sort of a form, given to the defendant or his counsel,
which indicates that a charce is being reduced or dismissed
for reasons stated thereon and not in return for a plea of
guilty to one or more offenses. The form would then state R
that the defendant is free to proceed to trial on the charge " ..
or charges remaining. I prefer not to have to employ this '
type of procedure since I feel that we can continue to rely
on a good faith effort by each of you to implement the =
policy with respect to plea bargalnlng that haé'been artlculated
here and in previous memoranda on the subJect.

I realize there are times when the elements of the
offense may be highly technical, as a result of which two
similar type counts are filed to protect yourself dependent
upon the way the evidence develops. 1In that instance you
obviously only intend to seek a conviction on one or the

other, and therefore it obviously makes sense to dismiss one
if a plea is entered to the other count. This is not the

situation I am trying to prevent : § L S e

What I am trying to prevent is deliberate overchargrng
That will not be easy to change, but I want a real effort
made. I know that even if the facts warrant reduction on a
charge, some of you will be hesitant to make it if you do
not get some sort of implied or express indication from the
defendant that he will plead guilty. After all, if the
defendant does not want to plead, why give him the break of
reducing ADW to A&B? The answer lies in the fact that if it
is the kind of case that should be reduced to an A&B, it is
the kind of case that should be filed as an A&B or reduced
to one if it was initially filed at a higher level. I think
over the years much of charging has become linked with the ,
techniques of plea bargaining, to the point where flllngnth :
appropriate initial charge for an offense is not gauged in \;4
terms of what would be approprlate for conviction, but
rather what would be appropriate for bargaining purposes.
If we are not going to bargaln that should not be a relevant
consideration. , : :
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All District Attornmeys = : : - June 30, 1976
and Assistant District Attorneys -3 - =

i

The second thing I want to clarify is that henceforth
I do not want District Attorneys or Assistant District
Attorneys participating in sentence conferences with a Judge
prior to the entry of a plea. By now, each office should
have received a copy of the Second Circuit opinion in United
States v. Werker. In the remote event you have not, 1 am
enclosing a copy with this memo, and it should be made
available throughout each office. If a judge persists on
holding a pre-plea sentence conference, either at the request
- 0f a defense counsel or on the judge's own motion, I do not
want the office to participate, and in fact I want the
office to strongly protest any such conference. I think the
practice of judicial negotiations with a defendant is an
extremely bad one and I have made my feelings known on the
matter to both the Supreme Court and the Superior Court. We
‘are presently in the process of finalizing a proposal to
submit to the Supreme Court for an amendment to Criminal
- Rule 11 along the lines of the federal rule construed in
Werker which would essentially prohibit trial courts from
participating in a process of negotiating dlrectly or 1nd1rectly
with a defendant or his attorney with the objective of
securan the entry of a plea of guilty.

R I == s

Lastly, I should note that it has been suggested l
that certain modifications be made with respect to some
“aspects of the present policy, namely that misdemeanors that l
are essentially administrative or regulatory in nature and

-~ fish and game wviolations be exempted from the policy; that
some adjustment be made for prosecutions, particularly for B

misdemeanors, arising in bush communities; and that sentence I

recommendatlons be permitted more frequently and under less

stringent guidelines. I would welcome further comment on

these and any additional aspects of the policy from those of l

you who feel that your views have not to date been sufficiently

made known. We areé taking a hard look at proposals that

have been made and will be meeting with certain District

Attorneys shortly to explore possible modlflcatlons Ain

: depth

AMG: asr
. Enclosure
- ce: Dan chkey
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‘APPENDIX 3

METHODOLOGIES

This appendix describes hriefly the methodologies used in each . e
portion of the work done on evaluation during the first project year. = & .
Additional comments on specific methodologies have been made in several :
sections of this Interim Report when they were espec1ally relevant to
the data gathered. :

Bar Association Survey

L

The Bar survey design was based on experience‘with.previous Bar
polls done by the Alaska Bar Association and the Alaska Judicial Council.
The procedure used to obtain informaiion about the attorney's legal ex-
perience (amount and type of experience) was similar to that used In
‘polling attorneys for their opinions on judges prior to retentlon‘elec-‘,
tions in 1976. Questions Nos. 1 through 7 allow~the data to be analyzed: S
using type of attorney, length of practice, type of practice, and JudlClal P
district as variables. The confidentiality precautions used were similar ;
to, but slightly more rlgld than the precautions taken in the retention
election survey. A copy of the questionnaire, along with a self—addressed
- stamped envelope, was sent to the entire statewide membership of the
~Alaska Bar Association (860 attormeys). The envelopes were numbered in
the top left-hand corner with a number that had been pre-assigned to-
each attorney, and recorded on a master list. When the questionnaire
was returned, it was removed from the envelope, making it anonymous, and
the master list was updated to reflect the return of the questionmnaire.
A second mailing of the questionnaire to those Bar members remaining on
the master list was made a montR after the first mailing. Followipg‘the
%econd mailing, the master list was destroyed. The combined result of
-both mailings was 430 responses, or 5Q0.0 percent. ‘ :

: All returned questionnaires were then assigned a‘number,'coded and> .
key-punched. Many attorneys had written additional commeénts on the
vquestlonnalre form; these were also categorized and coded.

Analysis of the returned questlonnalres 1nd1cated some polnts at ‘
which the design could have been improved. No provision was made in R
question No. 1 for attorneys who were sole practitioners. Forty-five e
attorneys (10.5 percent) wrote in this response. Questiom B Vo. 20 asked
attorneys whether they had ever negotiated an agreement. for ! pre—trial L
.diversion." This term seemed unfamiliar to a number of attorneys, since 7.
some wrote in "What does this mean?" and lS 0 percent left the question
blank. : ; . o . R 7/[ o

SR

One prosecutor commented that the date of the pOllCY change had not
_been well defined on the questionnaire (the questionnaire asks attorneys
whether certain types of negotiations bad occured "Before.8/15/75" or s
"After 8/15/75." The policy was only applicable to cases opened on. '
. August 15, 1975, or after, which meant that any cases filed prior to
. that date and notodlsposed of were still subject to plea negotlatlons if
the prosecutor desired. . When the questionnaire was de51gned tﬁe.assump-
- tion was made that any-attOrney~work1ng.w1th1n the criminal justice e
system and answering these questlpns would have been famillar with the Y' Coiwee s

. ; : o]
2 .
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fact that some.caseg could still be negotiated after August 15, 1975,
because they had been opened prior to that date; and the further assump-
tion was made that attorneys would take this into consideration when

- responding. The results ohtained from the Bar survey correspcnd closely
with those obtained from interviews about the amount of and type of plea

“negotiations which continue to occur. This comparability of results
- suggests that attorneys were indeed capable of responding accurately to

questions which required an understanding of the tlmlng of the policy
change.

Police Survey

A survey-of'patrolmen and other police officers, supplementary to

the interviews with police investigators, was suggested by the Advisory

Board at the July 1976 meeting. Questions on the survey were designed

- with the assistance of Advisory Board members and officers at Anchorage

Police Department. The survey was intended for all officers in Anchorage,

 Fairbanks, and Juneau municipal police departments, and for State Troopers

In all three cities. Seventy-one questiocunnaires were actually completed
and returned In time for first-year analysis.

SurveYs§were‘not'mailed,'but were distributed to officers at shift
changes, roll calls, and staff meetings. The procedures used for distri-

‘bution in each department were arranged with the assistance of the
‘vjpolice chief or division commander for that department. When possible,
a staff member. of the evaluation project gave a-.short talk to officers,

describing the purpose of the questionnaire and’ answering questions from

- the officers. The staff members then either returned to the department

ya
¥

to pick up completed forms, or the forms were mailed to the project's
office by the division commander. Finally, the returned surveys were
coded, key-punched and znalyzad.

Police were quite candid in their comments on this survey, and none
of the questions asked seemed confusing. The major improvement that
could have been made in this survey was better distribution, which would
have provided a greater number of respouses for analysis. Because of
days off, sickness, and offlcers in court, response was lower than
ant1c1pated

Interviews

% . The presiding judge of one judicial district requested that judges

‘hot have overly-long interviews, because of heavy work schedules. For

‘his reason it was decided mot to use the hypothetical cases (see "Hypothe-
ical Cases' in this section) with judges. Therefore, a short question-

’;/nalre covering general topics was used to interview each superior and
d

istrict court Judgetln Anchorage, Faeranks,and‘Juneau.

Interviews lasted an average of 45 minutes to one hour, and generally
took place in the judge's chambers. Interv1ewers were requested too
probe on,p01nts of lnterest as well as coverlng the questlons on the’

K
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form. Two probing questions were asked of most judges: first, whether

a sentence differentisl £or going £0 trial had ever existed or existed

now; and second, whether the judge had participated in pre-plea discussions
of ‘sentence. A total of 24 interviews were obtained in three cities.

‘Most of the interviews had Been completed prior to the time at which the
Carlson decision was issued, and comments on judges' participation in
- sentence. conferences generally reflect that fact (see Section J for an

analygis of Carlson).

No significant problems arose during thé interviews with judges.
Two other persons participating in national studies on plea bargaining
(Professor Albert Alschuler and Herbert Miller of Georgetown Law Institute)
had interviewed many of the same judges three or four months prior to
the beginning of the evaluation's interviews. This caused some confusion
for a few judges, who wondered why they were being asked to discuss plea
bargaining again. Once they understood the purpose of these interviews,
most judges were exceptionally cooperative and willing to talk with the
interviewers. Selected judges will be re-~interviewed during the project's .
second year. : i

&al

Hypothetical Cases

Three hypothetical c¢ases were.de310ned for use durlng the evaluatijon's
interviews. The methodology of hypothetical cases was chosen for the S
following reasons: , ; T

{

(a) It was believed that attorneys would be mofe specific in
discussing the facts of a given case than they could/ be if only
presented with general questions about the elimination of plea
bargaining and the effects of the policy change; '

, (b) By asking attorneys specific questions about a specific
case, quantifiable data could be obtained from the interviews;

(¢) Use of actual cases was considered and rejected; first
because it would have been a cumbersome procedure, and secondly,
because confidentiality presented serious problems.. :

The hypothetical cases were designed by the Project Director, anm
attorney with seven years of experience in criminal defense work, and
the Legal Evaluator, with eight years of experience in para-legal work.
Each case was then reviewed with attorneys from the Public Defender
Agencyi and the District Attorney's office in- Anchorage. Finally, the

- cases were pre-tested with three attorneys, one a former prosecutor for -

the state, and two defense attorneys. More pre=testing of the.cases

would have heen deszrabla, But the Alaskan population of, attorneysiwas S
too small to allOW‘thlS without seriously~cutt1ng into the.number of
attorneys avaflable for the interviews. v v : @ R I

Each of the hypothetlcal cases: to be used durlng 1n£erv1eus with -
defense attorneys and prosecutors was designed to allow two dlfferent
fact situations and two differemt sets of defendant characterlstlcs, so

. that the.effects of strength<of case and.personal.characterlstlcs oi,tﬁe R

r

0




* defendant could be assessed. The crimes chosen were assault with a

“e¢harges filed during the two study years (August 15, 1974, to August 15,

kinformation, despite the problems encountered. The two major drawbacks

 a»m1n1mum of one-and-a~half hours. Interviewers began by asking the

case to jog their memory and bring up points they had forgottem in

"had been threatened by the victim, attorneys wanted to know whether he

the misdemeanor or felony case, depending on the type of case with which
~‘they were most: famlllar) The major questlon about this case came on

" mining how long ago the defendant had been convicted of a burglary
- offense. :
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dangerous weapon and petty larceny. Both choices were based upon data
showing that these crimes constituted a significant proportion of the

1976). The cases were based on real cases, but 51mp11f1ed and modified
to protect the identity of the defendant.

Use of hypotﬁétical cases in interviewing provided much valuable

found by attorneys were that the overall interview {(including general
questions about the elimination of plea bargaining) was too lengthy, and
that not enough information was given in the hypothetical cases to allow
them 'to answer the questions asked. A few attorneys also objected that
the questions about the hypothetical case reminded them of law school,
and- that ‘they found the procedure dull.

An average 1nterv1eW'w1th a prosecutor or a defense attorney required

attorney to respond to the hypothetical case, and then to general questions.
After conducting a dozen interviews using this sequence of questious,
interviewers started asking the general quesions first, followed by
questions about the hypothetical™case. This second sequence worked much
better than the first. Attorneys who had a limited amount of time spent
that time ahswering general questions. Attorneys who could make time
for the entire interview (which included most of those interviewed, with
the excegéion of a few private defense attorneys) used the hypothetical

responding to the general questions about the policy change.

-The great majority of attorneys believed that not enough information
had been presented in the hypothetical cases. The strongest comments
came. on the hypothetical assault case. Many attorneys did not understand
what the defendant's motive for shooting the victim was. Despite the.
explanation given in the hypothetical that the defendant believed he

really had been threatened; if Re had, why (whether he had caused the
threat), whether the threat had been a figment of his Imeglnatlon, and

so forth. Without more information about the defendant's personality
and the relationship of defendant and victim, attorneys were hesitant to -
answer questlons about probable sentences and dlSpOSltlonS.

- The hypothetlcal petty larceny case presented fewer prohlems for
most attorneys who answerad questions on it (attorneys were asked to
respond only to questions about one.hypothetlcal case; they were given

the second variation of the facts, where attornmeys had difficulty deter-

Occasionally, questions on the interview form for the Aypothetical
cases were either redundant or confusing. Interviewers omitted some
questlons, or rephrased tﬁem to overcome these problems.

g
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A third hypothetlcal a robbery case, was presented to prosecutors
and pollce investigators, Again, the case was based on a real fact
situation, but modified and simplified for purposes of the interviews.
The purpose of this hypothetical case was to test police and prosecutor
perceptions of screening policies and changes which' may have occurred in
these policies since the ban on plea bargaining. The Legal Evaluator
prepared a fact situation of a robBery which was a relatively weak case,
and then:-added information and evidence in seven variations on the
original facts. Eacﬁ.varlatlon,was>de51gned to strengthen the cage.

(An interesting note on the design.process is that the Legal Evaluator
originally had only six variations of the facts; she then reviewed the
hypothetical case with the Anchorage intake prosecutor who said that he

would still refuse to accept it without further evidence of the defendant's

guilt., He suggested that finding the defendant in possession of the
victim's credit cards, together with all of the other evidence, would
make the case strong enough for him to accept for prosecution.)

Fewer problems were encountered in the use of this hypothetical
case than in the other two. One problem, peculiar to this case, aroge
from differences in court procedures among the three. judicial districts.

Anchorage is the only city of the three in which interviews were conducted

that has a Grand Jury sitting continuously. Prosecutors in Fairbanks
responded to the questions about whether the case would go to Grand Jury
by saying whether or not they would expect to go to prellmlnary hearing.

Otherwise, the only problem with the case was again lack of information. -

Prosecutors wanted to know whether the defendant had just been paid

(Variation 5), whether the original victim's identification was trustworthy

(since she was from Seattle, some prosecutors believed that all Natives
"might look alike to her"), whether the knife found on the defendant
matched the victim's description of the weapon, and so forth. Police
had fewer questions about the information presented.

General Questions, Prosecutors and Defense Attorneys

All attorneys interviewed were also asked a series of general

‘equestlans about their experience with the change of policy. The questlons

were based on the evaluation®s hypotheses, and on the results of a
series of informal interviews which had been con@ucted prior to the
completion of’the project design. Only one of the questions proved to
be of extremely limited value; that question concerned relationships

between defense attorneys and pre-sentence reporters, and hetween prosecu- -

tors and pre-Sentence reporters. Responses to this qpestlon,lndlcated
that for the most part, little relationship existed hetween pre—sentence
reporteIS/and attorneys, and that what relationship did exist had changed
very-llttle for most attorneys as a result of the pollcy-change.. SRR

The sample of prosecutors and defense attorneys was selected to.

' cover the largest number of people possible in the time available. ALl ®
district attormeys and assistant district attorneys in Anchorage, Fairbanks

and Juneau who had held their positions for 4t least a year were 1nter-f’

 viewed (21 people).- All public defenders who met the same criterion -
. were interviewed. Private defense attorneys were selected for interv1ew3 e
~who (a) worked 1n.f1rms whzch.provzded pYErpald legal services for-unlon e

,,ﬁ/.\)
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 members or (b) were known to have large criminal defense practices. The
presiding judges in each judicial district were asked to provide lists
of attorneys who appeared before them frequently in criminal matters. A
total of 45 defense attorneys were interviewed.

.

Police Invastigators

, Eighty-four investigators were interviewed, all of whom worked with
R ~ Alaska State Troopers or for a municipal police department in Anchorage,
; ~ Fairbanks or Junmeau. Names of investigators were -provided to the inter-
‘viewers by the chiefs of the municipal police agencies or the detachment
o . commanders of the State Troopers. :

-

Questions for the iInterviews were derived from the evaluation's
hypotheses, and from hypotheses suggested by police officers during a
series of pre-design interviews (eight investigators were contacted).
Interviewers completed the investigator Interviews in 45 minutes to an
hour, and experienced no significant difficulties with anyof the
questiouns. Some questions (és in the other interviews) did'not provide
good data. For example, police relationships with defemse #ttorneys and
pre-sentence investigators seem to be very limited, and to’ have changed
little as a result of the policy change. One question was added to the
interviews which had not been printed on the inteview form; = investigators
were asked at the end of the interview for their opinion of the policy
change.

S
Two other omments could be made about future investigator inter-

views. “First, the interviewer should note what types of crimes the

investigator works with most frequently (e.g., frauds, burglaries,

violent crimes) since some investigators commented that their realtlonsh;ps

with the prosecutors depended upon the type of iInvestigatioms they did.

Secondly, police in most departments are fairly -mobile, either moving

from city to city (Troopers) or moving within the department to different

types of investigations. This mobility made some questions difficult,

such as question No. 8, which asked whether investigators were spending

more of less time in court than prior to the policy change.

o

Misdemeanor Statistical Study

- The computerized judicial information system maintained by the
Technical Operations Section of the Alaska Court System was made available
‘to the Judicial Council for use in this evaluation. The system contains
data from a docket shéet on each case filed. Design constraints within
the information system limited the types of analysis which could be
performed. The general hypotheses for the misdemeanor study which are
o outlined in the Project Design Report were basad on the data which was
i . known to ‘be. available.

The.unlt of information for the judicial information system is
case/defendant (one record per defendant per case), The selection of
computer records for analy31s Was. done using the Lollow1no criteria:

'(1)‘ The offense hadAto Be coded a misdemeanor.
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(2) The court location had to be Anchorage, Feirbanks'or'
Juneau;

(3) The "most serious" offense had to be one which had been
selected by the Evaluation Methodologist for consideration (the 27
offense categories are listed in Appendices' 5 and 6). Those omitted -
included license violations, traffic offenses (except drunk driving 5
and ledaving the scene of an accident), and dog ‘and animal violations. 7$vr‘

ey

SR VAN

(4) The case had to be in the project study years. (If the o S
case wasg opened prior to August 15, 1974, or after August 15, 1976, :

= it was not selected.  If the case was opened after August 15, 1974,

it was coded as Year One; if opened after August 15, 1975, lt was

coded as Year Two.)

(5) Municipal and Borough cases in the district courts were
grouped together and segregated from state district court cases.

After all the criteria for selectlon had. been met, a possible data - .
file containing 23,000 cases was left for analysis. In some of the :
analysis it was not possible to wutilize all records available because
of particular coding problems in the variables under consideraton. 1In
addition, the reliability and consistency of the data is a product of
the docketing procedures used by court clerks, which have changed during
the two-and-one-half years that the judicial informaticn system has been ,
In existence. Where records were not utilized, or where the reliability @
of the data is questiomable, this fact is noted in the analysis of the '
individual varlables. : ' ,

R~

Defendant Interviews

A group of 38 recidivists were selected for interviews at the
suggestion of the Advisory Board during its first meeting. These indi-~
viduals had been convicted of at least one felony or misdemeanor in the
year preceding the policy change and at least one felony or misdemeanor S
following the policy change. Defendants’ interviews were to be scheduled ‘ o
for the first project year and conducted as the interviewer's schedule : o
for other interviews permitted. Each defendant's criminal history was
to be researched prior to the.interv1ew so that the interviewer would be
‘able to ask pertinent questions. Information obtained included the
offenses, dates that cases were opened and closed, sentence given and _
judicial district in which the case occurred. Four pre-tests of-the
interview forms were made at Eagle.Rlver Correctlonal Center ou,August 1,
1976. : ; : :

Serious pro&lems were encounte*ed with the selectlon~and location '
of the defendants. The names of individuals chosen were sent to Division
of Corrections, which sent Hack a list showing whether the defendants =
were incarcerated, and if so, where. ~Unfortunately, thls list was only -
current fOt’u ShOI; periodi of time. 'Whep interviewers.. LIlEd to contact
defendants at the given locations’ a montf after the Iist had been’ prepared
only six of 14 defemdants were avallaBle (most were still in custody, |
but ﬁad‘Been transferreﬁ £0 dlfferent locatlons) of the Otiglnal 38
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eight were shown as being out of the.custody of the D1v151on‘(altbouch
one of these defendants was found by the interviewer to he in the maxi-
.mum security section of the Eagle River Center), and six were listed as
being on probation. Thus, only one of these 14 defeéndants could be

- Interviewed. Of the remaining 10 defendants on the original list pre~
pared by the Legal Evaluator, another seven were at Family House, the
Palmer®Correctional Center or the Anchorage Corrections Center Annex.

- The interviewer's schedule did not allow time for any of these defendants
to be contacted. Altogether, only 10 of the defendants first selected
could be located for finterviews.

P ,

ot

Staff memBers at the various correctional institutions were very
helpful in providing names of other defendants whom they thought might
meet the criteria for interviewing. Unfortunately, not all of the
derendants suggested had actually had at least one charge prior to the
policy change and one charge following it. In addition, the interviewer
did not have time (because the recommendations were made on the spot) to
review the defendants' criminal histories before interviewing. Without
this information, the interviewer was unable to prompt the defendant
when his memory of past proceedings failed (when the interviewer did
have this information, defendants gave many more complete responses).

; Scheduling of the inmates’ activities also made scheduling of the

- IR interviews difficult., Immates could not be interviewed during meal

: -times (a period of about three hours), shift changes, or visitors'
hours. This problem was particularly severe in Juneau, since the inter-
viewer had only a week to spend in that city and numerous other inter-
views to conduct as well. Finally, the interviewer had to cut short one
day's interviewing in Juneau because contraband had been reported and
all visitors were asked to leave while the jail was searched. All of
these probleuns suggest that future interviews with defendants will ,
require much more time than was available during the first project year.

Interviews with defendants were conducted in-attorney's rooms at
the various correctional centers, and averaged one-half hour in length.
Defendants had no difficulty answering most of the questions, with the
exception of question No. 28, which asked at what stage of the pro-
ceedings the defendant had entered a plea. Most defendans did not
understand the question and/or could not remember. After analysis of
the information obtained from the Interviews, project staff believed
that a more open—ended lmterv1ew would obtain a greater amount of data
from defendants. : :

.




APPENDIX 4
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JUEGE INTERYY ows

Do you think that plea Hargalnlng has.
been eliminated -

Do you think that there have béén
definite changes in the way crimin o
cases are handlcﬂ since the Attcrgey' B e
General's new volicy went into eff

.

What do you think these changes are?

:...!;hﬁl!l" dlji? Qli!ﬁ* ‘illi-

‘How do you feel about these changes -
are ‘they positive or negative? In what
‘ways?

~
N

- . ..

Do you do anything differentiy now - "*v»1 *%¥
as a result of the policy change? I

-

What reasons are there for plea bargaining
to continue to flourish underground, if
indeed it does?

-

o

qu sen;ences go up after the new policy
change9 "

f-zl“llb‘ll_lfl-'?l i/

thé:publlc? & it more dlgnlfled to the.
1mFart1al uaserver?

. , L S =96~ ' '
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© HYPOTHETICAL CASE A

PROSECUTOR INTERVTEW

coI'@ like to talk with, you about the way you would handle the lltlgatlon of a
5Ehe cal ‘case. Please "look. over the facts in this case (hand respondent first

L Lf you were the Intake Attorney responsible
for gcreening this case, which factor would you-
Feel was most 1mportant in making your decision ”

What factor would you. consider next?
hcw,would you evaluate the strength of the
‘cutidn’s case against the defendant?

‘,JPrier to August 15, 1975, would you have

(4 dealt’ this case out° What plea bargain;would you
:Kn;ve made? -

: .. After August 15, 1975, would you have made
"the same ba rqa1n° Any bargain?

{
!
i

“ 3. On a scale from 1-9 (9 being most serious) -
how would you rate the seriousness of this case?

' 4. Before Rugust 15, 1975, if defendant went
'to trial, what disposition would you expect? T
‘ If defendant entered a guilty plea, what

disposgition would you expect?
After August 15, 1975, would you expect a
‘rdlfferent disposition after trial? After a
- guilty plea?

1
i

1
H

- : . i
- .
b fl

) i

5. Would you expect the disposition of this
- -.case to differ between individual judges in your
‘, 'area°
: Could you give me some examples?

Now, I would like you to read a varlatlon of the facts of this case and ask you how
thls variation: makes a dlfference.

'yvariation 1:

B ALASKA JUDICIAL COUNCIL PLER BARGAINING EVALUATION B
- .
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- Prosecutor Interview

Myvariation 2: Assume the same facts as

in the original hypothetical, but assume
hthat defendant had a prior conviction for
assault and:battery in 1973 for which he
".received four month's suspended. He had
a second assault and battery conviction in -
1974 for which he received three months to
= serve. -

,!Variation 3: . Assume the same facts as
P in variation 1, but also assume the
I\def_endant"s background I just gave you.

b

~98-
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HYPOTHETICAL CASE B

RO ~99-
e , Do PROSECUTOR INTERVIEW

I'd like to talk with you about the way you would handle the litigation of a
thpOthetlcal case. Please lqok over the facts in this case (hand respondent first
o case) and'then T have a few questions.

j‘il'ﬂi.-i: Ii-i,

, kl. If you were the Intake Attorney responsible .
*for screening this case, which factor would you : »?Qﬁ
feel was most important in making youxr decision
¥ gbout whether to, prosecute and what to charge?
TWhat factor would you consider next?
How would you evaluate the strength of the
4'prosecut10n s case agalnst uhe defendant?
Expla1n°

. 2. Prior to August 15, 1975, would you have
dealt this case out? What plea bargaln would you
have made? SRR
S After August 15, 1975, would you have made : .
. the same bargain? Any bargain? _— -

i
4
!

3. On a scale from 1-9 (9 being most serious) ) -
how would you rate the seriousness of this case?

.
(-

5
i

4. Before August 15, 1975, if defendant went
to trial, what disposition would you expect?
If defendant entered a quilty plea, what
. ‘disposition would you expect?
' After August 15, 1975, would you expect a
different disposition after trial? After a
gquilty plea’p

4

5. Would you expect the disposition of this
~case to differ between individual judges in your
- area?

i

s
33 R
i

Could YOu give me some_examples?

Now, I would like you #o read a variation of the facts of this case and ask you how :
+ this varlatlon makes a dlfference. ~

™

e Varlatlon 1

&3

!

¥
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=100~ © . Hypothetical Case B = . -

L.

- Prosécutor Interview : : ' : ‘Page 2

!Variation 2: Assume the same facts
> as in the original hypothetical case,
o but also assume that the defendant is
,'a' 35-year o0ld caucasian male who has
W 1ived in Anchorage for two years.’
_Defendant caime to Alaska from Florida
[to work on the Pipeline, but was
‘ffunable to find work there and now is
~ sporadically employed as a drywall
finisher. - Defendant has a prior
Florida conviction for burglary for
— which he received three years with two
.yea‘rs suspended; he completed his

parole two years ago. Defendant was
divorced last year.

pi

l
w
~Variation 3: Assume the same facts as

'iin Variation 1, but also assume the
defendant's background I just gave you.

'm.
: i
L
R
A
'\
TR
)

£
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~ Prbsecutor°Interview;

' VARIATION 1

- VARTATION 7:

—lOl— ’ : ) ;{_:‘,4:," £l

S

L

Please look over the facts in this case (hand respondent hypothetlcal C) as if yoa )
were the Intake Attorney, and then I have some questions.

lﬁ‘ Would you take this case”to the Grand

‘Jury prior to August 15, 19752 Why?

2. _Woﬁld,you take this case to the Grand

- vJury’after,August 15, 19752 why?

3. Do you think that if you took this case
~to trial the jury would convict?

g
VARTATION 2:

VARTIATION 3:

 VARIATION 4:

*  VARIATION 5:

VARIATION 6:

'ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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~102- GENERAL, QUESTIONS

Page 1

: change of
‘ave been the

, f:: ;; Tz nt effectg?. 7~
‘ Do ycu think theee ‘have been raelt:.ve
7T ox negaflve"—‘ ; : v

,; S
‘- : ‘
@ 2 Do youx percona_t._uy knew of any 1nstanees
! in which unapproved ple, Darr'alr'lng has
" occurred? s

~- What happened?

o

|
W3, How do you think the change of pollcy

- has affected your work with other agencies?
H For example, do you de things dlfferently

with police now?

With pre-sentence investigations?

. . How often have you had a case which
fell into one of the categories of special
Mwexceptlons -- such as informers, cases
inveiving sex offenses, and so forth?

Do you usually negotiate a plea in such
cases, or do you often find that you don't

i need to?
" What about sentencing :Ln these cases ~-
“hag that ‘changed since the policy change?

B 5. How often is the judge involved in a
B discussion of sentence with the defendant
"oxr:his attorney prior to the entry of plea?

po=

I . How has this changed since the change

of policy? ‘ - ]
) What has been your role in these : - FEN
discussions? In your experience, what type o
iof information about the defendant and the
offense does the judge have durlng these
dlscu551ons‘>
; Where: does thls 1nformatlon come from'>
How complete would you say it J.s’f‘ ‘
;o4 7. Bow does this affect the way in whlch
ﬁyou would handle a case?

' R ~ ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION




Hypothetical Case A

gx DEFENSE ATTORNEY INTERVIEW

N 3
-

: I'd like to talk with youw.about the way you would handle the. litigation of a
 hypothetical case. Please look over the facts in this case (hand respondent the case)
and then I have a few gquestions.

S, Would you go to trial on this case?

_Explain? f

. 2. VWhat do you thlnk would he your chances
o of winning an acqu1ttal° (percentage)

Ay

R
——}’.

3. -On a scale from 1-9 (9 being most serious)
~how would you rate the seriousness of this case?

4. Please describe to me how you would
- handle this case. ‘

5. Do you feel that you would have handled
this case differently under the old policy of
plea bargaining? How?

A

.
‘
N N
;
am A

- 6. To what extent would the outcome of this
case depend. on (a). the prosecutor?
S (b) the judge?
(c) -the strength of the evidence?
(d) the personal characteristics
of the defendant?
(e) other factors? (please specify)

P A"\
-

\

. Would this have been different prior to
August 15, 19752

7. Prior to August 15, 1975, what is the most
: likely plea bargain you could expect to have
“negotiated for your client? What if you were

~+ unable to reach a‘bargaln but didn’'t want to go

- to tr1al°v

- 8. 'Since August 15, 1975, what is the most likely
“6159051t1on you could expect to obtain with your

© - client enterlng a plea of gu11ty° Could. you.bargain
"~fthls dlSPOSltlon? L C L =103=



l | | | - =104~ ‘Hypothetical Case A

! Defense Attorney Interview

9. Prior to August 15, 1975, what is the most
_ likely disposition you could obtain if your client
' went to trial? Do you think your c¢lient would get
™ a2 different sentence now for the same act than he
_ would have received prior to 8/15/75? Do you
/i attribute this difference (if any) directly to
the policy?

@ 10. Would the dispositions you have just quoted S e , g
l me differ between individual judges in your area? Ll
Could you give me some examples?

s

@l Now, 'I would like you to read a variation of the facts of this case and ask you how this
variation makes a difference. ) :

Variation 1:

. Variation 2: Assume the same facts as in the L L

l‘ original hypothetical, but assume that defendant . L '
had a prior conviction for assault and battery in |

41973 for which he received four month's suspended.

He had a second assault and battery conviction in

1974 for which he received three months to serve.

-

-,
u": R

. Variation 3: Assume the same facts as in- o
\l . . B 4
. Variation 1, but alsc assume the defendant S . o o L

bacxground I just gave you.

o ' S  ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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R - -~ -105- Hypq;heticai Case B

N DEFENSE ATTORNEY INTERVIEW

: I*d like Eo talk with ydu about the way you would handle the litigation of a
~ hypothetical case. Please look over ‘the facts in this case (hand respondent the case)
and. then I have: a‘few questlons.

¢ . 1. Would you go to trial on this case?
"Explain?

8

2. . 'What do you think would be your chances
of winning an acquittal? (percentage)

-

Lo 3. On a scale from 1-9 (9 belng most serious)
" how would you rate the serlousness of this case?

|

4. Please describe to me how you would
o handle thls case.

5. Do you feel that you would have handled
this case differently under the old policy of
- plea bargaining?  How?

6. To what extent would the outcome of this
~case depend on {a) the prosecutor?
: 5 (b) the judge?
(¢) the strength of the evidence?
(d) the personal characteristics
. of the defendant?
(e) other factors? {please specify)

Would this have been dlfferent prlor to
August 15, 1975'>

7.  Prior to August.ls 1975, what is the most
‘llkely plea bargaln you could expect. to have
' negotiated £ your client? What if you were
“1°unable £o reach a bargaln but didn't want to go
o tr1a1° : o N

8. Since August 15, 1975, what is the mostIlikely
v disposition‘you could expect to obtain with your

  :ic11ent entering a plea of gu11ty7 ‘Could you bargain
"‘»thls disp051tlon9 R T ‘

R
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~106- Hypothetical Case B

;Defense Attorney Interview

9. Prior to August 15, 1975, what is the most
likely disposition you could; obtain if your client
went to trial? Do you think your client would get
a different sentence now for the same act than he
would have received prior to 8/15/75? Do you
attribute this difference (if any) directly to
the policy?

10. Would the dispositions you have just quoted

‘me differ between individual judges in your area?
. Could you give me some examples?

Now, I would like you to read a variation of the facts of this case and ask you how this
variation makes a difference.

Variation 1:

Variation 2: Assume the same facts as in the

original hypothetical case, but also ‘assume

that the defendant is a 35~-year old caucasian male

who has lived in Anchorage for two years. e A
Defendant came to Alaska from Florida to work on

the Pipeline, but was unable to find work there

and now is sporadically employed as a drywall

finisher. Defendant has a prior Florida con- "4, R = ; ?,:QL

viction for burglary for which he received three
years with two years suspended; he completed his
parole two years ago. - Defendant was divorced
last year. RENE

‘Variation 3: Assume the same facts as in
Variation 1, but also assume the defendant'

background I Just‘gave you. i

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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How do you feel about the changs of

. policy? What do you think have been
the most important effects? . Do you

thirk these have been positive or
negative? )

Since the policy chénge on Bugust 15,

1975, have you persornally engaged in
negotiations with the state prosecutor

. about any case, éither about the charges
‘or about sentences? If not, why not?
‘If vyes, how frequently? What types of

.+ .offenses have these been? How have you

4. -

.."’*’- N
g

o

.

handlgd them - please give me a few

*. examples. How successful have you been?

. L 2w ~y

- ; .

(Por prlvate counsel) Has tha'change
"of policy had any effect on your

emee Willingmess to take criminal cases°

What has been the affect?

‘Have you ever dlscussed w1th a judge hls
thlnklng on the sentence he was consider-
“ing in a certain case? Does this happen

o,_c»*!:z:nmﬁnn'!-'lv sinca. tha changa

la
cy? What factors are usually

" discussed? How often has the prosecutor

participated in these discussions? What

" is his role? What about the pre-sentance

investigator, does he ever participate in

~these discussions? How have these dis-

cussions been initiated? Has any judge
made it known he was amenable to such
discussion. Is there any change in the

i wmlllngness of judges to discuss disposi-

_tion since the new pollcy went into
ef ect?

-107-




pefense Attorney ;nte;Yzew o he -108-

Do you ever ask for a pre-plea senténce
bid you do- ths prior to

@i report? Why?
l August 15, 19757

How often.do you handle cases in which
the prosncutor is willing to ask for a
special exception from his superviser -
in oxder to ﬁégotiate? What types of
casaes are these? Do you feel that the
‘outcomes in these cases ars better than

~in other cases? .
K : v

How do you think the change of poliicy
way in which you deal
With pre-sentence
With the amount of
does

‘has affected the
with the police?
investigators?
investigation which your office
" for each case?

DI R

Has the change of policy affected the
advice you give your clients? In what
‘way? .. Do you feel that your clients are
more Or'-léss resady to take your advice
now than before the policy change?  Why?

:’.9. As a defense attorney, has thes new
o policy caused you to alter your strategy
@& . oOr tactics with .referenée-to the way you ) ' .

l' " pursue the interests of your clients?

='110. If and“when your clients suggest you

“ M. 'make a deal for them, do you explain

@ about the new policy? What do you tell
" them? If you tell them about the new : ;

@ policy, what is their reaction? BAny . .

',,; :.nterest:x.ng examples" o - SR w0

N
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Wwhy?

A [
LR

LI

s

rt now than a year oxr

" ALASKA JUDICIAL COUNCIL DPLEA BARGAINING

in c¢ou

so ago, before the policy change?
Po you feel this is worthwhile?

‘Do you. feel that you ‘are spending more
or less time

8.
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,Bc 3 the defcnge attorney gver discuss
‘zages with you? To what extent? Do you

gver initiate contact with him? Has this
S f since August 15, 19752

as the pre-sentence investigator ever
1l you up or meet with you to discuss
¥'s Pagkground in connection
is decision whether or not to file
1tian revocation petition? Do you
7 nta»t him/her?  What kinds of
?ﬁg rmation dre you usually able to
oviégg Have there been any changes in
vs with probation officers since
ollcy about plea bargaining

‘went into effect last year? If so, do

you attribute the changes directly to

‘tha new policy? Explain?

Which do you think has more effect on

whether a case is accepted for prosecution--

the particular individual who is doing
intake for the district attorney's

office, or the district attorney's general
office policies? Has this changed since
the new policy on plea bargaining became
effective?

If one prosecutor rejects your case, is

~there anv_procédure which you can use to

get another assistant district attorney
to accepu it? |

From your own personal experlence, does

the head district attorney of the office 7
personally review dec1510ns not to i

prosecute’

Has a district attorney or an assistant

district attorney ever asked you for your
opinion about the appropriate sentence to
recommend to the court prior to August 15,

1975, when plea bargalnlng was still in .

effect? How oftén? How often since

“August 15, 19757 L

ALASKA‘JUDICIAL COUNCIL PLEA BARGAINING EVALUATION




15,

~16.

17,

18,

. police Interview

How freéuently has the district attorney

or an assistant district attorney asked

you for your opinion about the appropriate
charge in a case, or about the reduction
or dismissal of certain charges before

the change of policy about plea bargain-
ing? How often since the policy change?

‘What else can you tell me about your

discussions with the prosecutors con-

cerning disposition of cases?

To what extent do ycu.féel that your
suggestions have been followed in deter-
rmining the disposition of cases?

When the district attorney or assistant
district attorney. decides not to file
‘one of your charges, or decides to dismiss

& case of yours, or reduces it in grade,
does he usually explain his reasons to

you? - If he explains, does he talk with
you before or after his decision? Does
he ever seek vour "OK in advance? Have
relations between you and the district
attorney and assistant district attorneys

“‘changed since August 15, 1975, with regard

to district attorneys' explanations of .
‘dismissals, reductions, etc.? ‘

Page 3
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. -112- HYPOTHETICAL CASE C

Pollce Ipvestlgator Interview ‘ ' ‘ Page 4

I'm going to hand you a hypothetical case. After you have read it I'11 have a few
questlons to ask you about it. (Hand respondent hypothetical Case D)

1. Do you have procbable cause for ‘Arrest in this
case? Why? :55
2. Would vou expect the district attorney to
- take this case to the Grand Jury prior to
August 15, 19757 Why?
3. Would you expect the district attorney to
take this case to the Grand Jury after P
Augpst 15, 19757 Why? CRE
4. Do you think. that if the district attorney

took this case to trial the jury would
convict? Why?

VARIATION 1:

VARTIATION 2:

- VARTATION 3:

| VARIATION 4:

VARIATION 5:

VARIATION 6:

VARIATION 7:




DEFENDANTS' INTERVIEWS

- Offense A refers to tHe offense committed and disposed of priocr to August 15, 1975.
 Offense B refers to the offense committed and disposed of after August 15, 1975.

L. >$ge _ 2. sex 3. Race
- (May be determined before talking to
‘defendant.)
”'4,>,What do you usually do for & living?

5, Did wou have a record prior to being
- ¢harged with Offense A?

6. Did 'you have avprior'juvenile record?

:ff7g What was your age at the time you were
. ¢harged with Offense A?

th s g Oy GO e e

8. What was the charge?
9.  Where were you charged?
10, Who‘paid for your attorney?

;il{;-Did you go to trial? ,
{If yes, go-to Question 13.)

- 12. . If you answered "no" to Question 11,
: - did you plead guilty or nolo?
(Lf you answered "yes" to this question,
please go to Question 25.)

~13. Did your attorney tell you he had talked
with the prosecutor about a riecommended
sentence if you pled quilty?

- 14. 1f you answered "yes" to Question 13,
. why didn’t you accept the offer?

~15. Did you go tc‘trial‘on the original
-charge or was the charge raduced or
dismissed? If "no", why?

' 16. Were you out on bail before trial?

= l7yiiDid y@u have a judge~tried or a jury-
. 7 tried case? :

13,13;  916 y¢u feel you had.a’strong case?
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What was the outcome of your trial?

Why do you think you received the sentence

you did?

Was it the same sentence you thought
you'd get? Why or why not?

Do you feel it was a fair sentencs . . .

or do you feel it was too harsh or too
lenient? Why?

.How do you think the prosecutor saw his

job at santencing?

How do you think ;he judge saw ‘his job
at sentencing?

TN
Did you enter the plea to the original
charge?

If you answered "no" to Question 25,
what was the charge reduced to?

If you answered '"no" to Question 25,

did your attorney tell you he had talked
to the prosecutor about reducing the
charge? . :

At what stage of the proceedlqgs dld
you enter a plea?-

Were you out on bail when you pled to

+the charge?

pid you feel you”had sufficient contact
with your attorney berore ente*lng your
plea?

Dld your: atto*ney urge ycu to enter a
plea? S

. Defeﬁdantsi

2

Intérviéwsﬁ7f;ff
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© 32. 'Did your attorney tell you he had talked

with the prosecutor about a sentence
‘- before you entered a plea?

34, ‘Wh}g do you: think you received the sentence
i you did? ‘

35. Was it tHe same sentence you thought
e you'd get? o '

©'36. If you answered "no" ‘t\o Question 35, why
Copot?

37. Do you:.feel it was a fair sentence . . .
~ or do you feel it was too harsh or too
lenient? Why?

o38. How do you think the prosecutor saw his
S 30b at sentenc:.ng” »

39, How do You think the judge saw his job at

.
O . ] ; ; L | : . | 3

sentencing?
: 40. If the District Attorney decided to
. . recommend a sentenca, did the judge in
_any way let you or your attorney know i
- beforehand that he was or was not going ,
to follow therecommendat:.on” Did he a
follow it? ’ ls
(The next 'questions pert'ain' to offense B) SRR
. 41. What was your 1ag'e at the time you were l
e “charged with Offense B? ‘ s
L 42 What was the charge?, - ' l
43, Where were YOu charged? .
44, Who gai,d. for your attorney? S by o
<3 L o De‘f—én‘dan‘ts ,'  Interviews ; . -
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Did you go!to trial? If "“ves", go to
Question 47.

If you answered "no" to Question 45,
did you plead guilty or ncle?

(If you answered "yes" to this question,
please go to Question 59.)

Did your. attorney tell you he had

talked with the prosecutor about a
recommended sentence if you pled guilty?

If you answered "yes" to Question 47,
why didn't you accept the offar?

Did you go to trial on the original
charge or was the charge reduced or
dismissed? If "no", why?

Were you out on bail before trial?

Did you have a judge-tried or a jury-
tried case?

Did you feel vou had a strong case?

What was the outcome of your trial?

Why do you think you received the
sentence you did?

“Was it the same sentence you thought

you'd get? Why or why not?’

Do‘you feel it was a fair sentence . . .
or do you feel it was too ‘harsh or too
lenient? Why°

How dc you ‘think' the prosecutor Saw hls

',job at sentenczng°

-é

'S

Defendants’ Interviews  °




58,

St

64,

~ what was the charge reduced to?

6L

B2,

63,

'_6’5, :

87,

88,

e

L
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:How do you thlnk.the judge saw his job

at’ sentenc;ng’

‘ Go‘to QHEStion«74.

: D1d4ycu enter the plea to the orlglnal

chaxge°
I£ you'answered "no' to Question 59,
If you answered "no" to Question 59,

did your attorney tell you he had talked
to the prosecutor'about reducing the

charge°

,At what stage of the proceedlngs did
: you ‘entér a plea?

Were you out on bail when you pled to

’the charge?-

Did you feel you had sufficient contact
with your attprney before enterlng your
plea?

Did your attorney urge you to enter-a

plea?-

"Bid your attornmey tell you he had
_talked with the prosecutor about a

gentence before you entered a plea?

Did you or your attorney talk to the
judge about the length of your sentence

i beﬂore you entered a plea°

why do you think you received the sentence
you did? !

‘Was it the same sentence you thought
«you’d get? :

~If‘you answered "no" to Questlon 69, why
’not? :

Do you feel it was a fair sentence . . .
or do your feel it was too harsh or too ;

i ;1en1ent” Why°

s

pefendantS'

Interviews
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How do you think the prosecutor saw his
job at sentencing?

How do you think the judge saw his job
at sentencing?

Did' the judge in any way let you or your
attorney know beforehand that he was or
was not going to follow the District
Attorney's recommendation? Did he
follow it? '

In general, do you think you were
treated more fairly by the Judicial
System for Offense A or Offense B

or do you feel you were treated about
the same in both? Why? '

e

[

Suppose you were an attorney and your
client was accused of a serious crime,
like the one with which you were
charged. Would you talk with the

. prosecutor about reducing the charges
or recommending a lighter sentence if
your client would plead gquilty? 1If he
agreed to recommend probation, what
would you adivse your client to do?

“ Would it matter if your client claimed
he was innocent? ‘

.

- f' "Defendants"lntefviews‘ i
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HYPOTHETICAL CASE A

Offense: Assault with a Dangerocus Weapon
Penalty: 6 months to 10 years in the penitentiary; or, one month to one year
jail; or $100 to $1,000 fine

ORIGINAL HYPOTHETICAL

Facts: Defendant, Jones, allegedly shdt victim in the leg with a .22 pistol‘
outside a movie theatre. The dispute allegedly concerned the defendant's
impression that the victim had previously threatened the defendant with a
gun. * :

Three apparently impartial eyewitnesses testified that they cbserved the victim
:pull out his wallet just before the defendant shot him. One of the eyewitnesses
_stated he did not know why defendant shot the victim because the victim stated
.he,was not the person defendant was looking for, and the victim showed defendant
I.D;-indicating he was not the person defendant was looking for.

Defendant was pursued for several blocks before being apprehended by the
police, at which time they recovered the automatic pistol used in the shooting.

The victim was transported to Elmendorf Hospital where he recovered several weeks
later.

,bEFENDANT'S BACKGROUND: Defendant is a 26-year old caucasian male. He's married
with one child and is an enlisted man stationed at Ft. Richardson. He has no
prior arrests or convictions.

-119~
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-120~ : Hypotheticai Case A

VARIATION I:

Facts: Defendant, Jones, allegedly shot victim in the leg with a .22 pistol
outside a movie theatre. The dispute allegedly concerned the defendant's B
impression that the victim had previously threatened the defendant with a gun.

Three apparently impartial eyewitnesses were interviewed outside the theatre.

Thev said that the victim looked like he made a "sudden grab" for his pocket

just before the defendant shot him. The eyewitnesses said that the victim

had a bad reputation for violence and was generally believed to carry a .
concealed pistol. However, no weapon of any kind was recovered from the person

or proximity of the victim. The defendant is 5'7" and weighs 140; the victim

is 6'2" and weighs 210. ‘ ‘ e ‘ e

When the defendant was appreheéended by the police several blocksbfrom the scene;

they recovered theautomatic pistol used in the shooting. The defendant at

that time told the police that he believed the victim "reached for his gun"
and so he shot him first. The victim was treated and recovered without com~
plications or permanent consequences. :

DEFENDANT'S BACKGROUND: Defendant is a 26-year old caucasian male.. He's
married with one child and is an enlisted man statloned at Ft Ri:chardson.
He has no prior arrests or conv1ctlons

t\
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HYPOTHETICAL CASE B

Of fense: .Pettf Larceny ~ AS 11.20.140

“Penaltyr 1 month -= 1 year, or $25 ~- $100

Facts: Defendant allegedly stole a 1l2-volt Autolite battervy from a parked car

~at 11:30 p.m. Police were called to the scene by a witness who observed a man
walk down' the street to an automobile, lift the hood, and take something out and

set it on the ground. The witness said he called because the man "ducked down"
when the witness' car went by.

Upon arrival at the scene, a policeman observed only one person, the defendant,
in the area; the defendant appeared to hawve difficulty walking and smelled of

>alcohol When the policeman reached the defendant, he saw a battery lying on the
“ground near a parked car. The defendant stated the car had a dead battery and

he had the owner's permission to work on it. The policeman left defendant to
searph the scene for further suspects; when he returned, defendant had disappearad
leaving the battery on the ground.  The policeman examined the battery and

"determined that the cables had been cut. The owner of the automobile was contacted

and told police he had never given defendant permission to work on the car.

Upon being arrested two days after the incident and read his rights, the
defendant first stated that he was in a bar all night on the night the battery
was stolen. Under closer questioning, the defendant admitted attempting to steal

the batteryﬂ

DEFENDANT'S BACKGROUND: Defendant is a 21~year old caucasian male who graduated

- from Palmer High School and spent two years in the army as a heavy-duty mechanic.

He is employed on the Pipeline and is married with one child. He has no prior.
arrests or convictions. - ;

=121~




Hypothetical Case B

VARIATION I:

Facts: ©Defendant allegedly stole a 12-volt Autclite battery from a, parked car B
at 11:30 p.m. Police were called to the scene by a witness who observed a man

walk down the street to an automobile, lift the hood, take something:out and . RSN
set it on the ground. The man "ducked down," the witness said, when he saw Y
witness'! car drive past. ) .

Upon arrival at the scene, a policeman observed only one person, the defendant,

in the area; the defendant appeared to have difficulty walking and he smelled of

alcchol. When the policeman reached the defendant, he saw a battery lying on the

ground. The defendant stated that his car had a dead battery and he was trying

to start it by borrowing a battery, temporily, from another vehicle. Defendant's

car was parked across the street. No mechanical examination of it was made by the
police. The policeman arrested the defendant for pettﬁ larceny. Defendant made

no further statements.

DEFENDANT'S BACKGROUND: Defendant is a 2l-year old caucasian male who graduated -
from Palmer High School and spent two years in the army as a heavy-duty mechanic.
He is employed on the Pipeline and is married with one child. He has no prior
arrests or convictions. : :




P

HYPOTHETICAL CASE C

 Mrs. Jonesg, a well—spokén«systems analyst from Seattle, was standing in front of

the Anchorage Westward Hotel at 11:00 p.m. waiting for a cab to the Anchorage
Airport;, The street in front of the hotel was completely deserted. As she was

- waiting, a man approached her, placed a knife at her stomach and demanded her

purse. She immediately surrendered her purse and her assailant fled on foot down
the street, Mrs. Jones rushed into the hotel and called the police. When they
arrived 10 minutes later, she told them that a native man in his early 20's about
5'7" with dark hair and dark skin robbed her of her purse at knife-point, and
that the purse contained $250 in assorted bills. The police searched the area
and found a man three blocks from the scene who answered the victim's description
of the man who robbed her. The police radioed for the victim. The victim

“identified him as the man who had robbed her, and the police arrested him. The
man (consistently denied being at the location where the victim was robbed or

robbing her. He had $10 on his person when apprehended. WNo knife or purse was

l.l“f ‘ PR AN ‘;_123'—
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-124~ Hypothetical Case C%

VARIATION 1: Lets say that Mrs. Jones is not from Seattle, but lives and i&

-employed in Anchorage. She is waiting for a cab to take her home when the

incident occurred.

VARIATION 2: Let's continue to say that Mrs. Jones lives and ié employed in-
Anchorage. But let's also say that one of the police officers at the scene
recognized the suspect as the same man he had arrested two years agc for robbery.

VARIATION 3: Let's continue to say that Mrs. Jones lives and is enployed in

~Anchorage and that the suspect was recognized by the police officer, but let's

also say that at the time Mrs. Jones is being robbed, a man emerges from the
Signature Room. He witnesses the robbery, and after the suspect is apprehended -
tells police that it certainly looks like the man who committed the robbery,

but he can't be positive. This witness admitted to having four drinks while in
the Signature Room. ’ ' :

VARTATION 4: TLet's continue to say that Mrs. Jones lives and is empﬁbYed in
Anchorage, that the suspect was recognized by the police officer, -and that there
was a witness to the robbery.. But now let's say that the witness positively
identified the suspect, but admitted to having four drinks in the Slgnature
Room just before the robbery. -

VARIATION 5: Let's continue to say that Mrs, Jones lives and is enployed in

Anchorage, that the suspect was recognized by the police officer, that there was
a witness who could positively identify the suspect (although he admitted to
having four drinks). But let's further say that when the suspect was apprehended
he was found to be carrying $260 in assorted bills.

VARIATION 6: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage, that the suspect was recognized by the police officer, that there was
a witness would could positively identify the suspect (although he admitted to
having four drinks), that the suspect was found to be carrying $260 in assorted
bills. But let's also say that in addition to finding the assorted bills on the
suspect's person, the police also confiscated a knife.

VARIATION 7: Let's continue to say that Mrs. Jones lives and is employed in
Anchorage, that the suspect was recognized by the police officexr, that there was
a witness who could positively identify the suspect (although he admitted to
having four drinks), that the suspect was found to be carrylng $260 1n.assorted
bills and a knife. But let's also say that in addition police found on the
suspect's person the victim's credit cards which the victim clalms were in her
purse at the time of the robbery '

“~
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Asgign a value from 1 to 9 to each of the following descriptions

of an offense;, You may assign equal values to two or more offenses.

-8hooting & moose out of season

Selling marijuana ‘

Pasging worthless checks for more than $500

Sellin& ligquor to minors

Pamnti}g a4 loaded gun at a stranger

Bea“;ng up a stranger

Armedhnoldup of a taxi driver

Knowingly selling worthless stocks as valuable investments
Forcible rape after breaking into a home

"Planned killing of a person for a fee

“Armed robbery of a supermarket

Fixing prices of a consumer product like gasoline
Shoplifting a diamond ring from a jewelry store
Armed robbery of a bank

Theft of a car for joy- riding

Making sexual advances to young children

Kidnapping for ransom
Selling heroin
Killing someone during a serious argument

Beating up an acguaintance

Burglary of an appliance store stealing several T.V. sets
Burglary of a home stealing a color T.V. set

Causing auto accident death while driving when drunk.
Impulsive killing of a policeman

Using heroin

Armed street holdup stealing $200 cash

Killing a suspected burglar in home

Shoplifting a book in & bookstore

Soliciting for prostitution

Shoplifting a dress from a department stcre

Cashing stolen payroll checks

Using LSD

Neglecting to care for own children

Gausing the death of a tenant by neglecting to repair machinery

i
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1. I am

QUESTIONS FOR ALL BAR MEMBERS _ ,

(a) A prosecutor
{b) A public defender ; .
{c) An employee of another governmental branch or agency
(d) A state court judge
(e) _ A partner or associate of a. prlvate law firm
{(£) A partner or associate of a private law flrm holdlng a
pre-paid legal services contract
(g) Other than above
2. T have been a member of the Alaska Bar Association for Years.
3. My practice is composed of:
% civil work
% criminal work
100%
4. Civil litigation constitutes % of my total law practice.
5. Criminal litigation constitutes % of my total law practice.
6. Actual in-court time constitutes % of my total law practice.
7. The majority of my work is conducted in the

(a)
{b)
(c)
(d)

8, Has the Attorney General's new policy, effective August 15 1975, ellmlnated

pl

(a)

(b)

a1

First Judicial District
Second Judicial District
Third Judicial District
Fourth Judicial District

ea bargaining?

Yes
No

|

()

9. Are ¥y

(a)
(b)
()
(d)

IH

Can't tell

ou in favor of‘the Attotney'General’s new policy?

Yes -

To some extent
No :

Ne oplnlon

10. Do,yo

(a)
(b) -
{c)
{a)

If your 1aw

»I

u think the Attorney General's new:policy is workable?

Yes
T To some extent -

No

No opinion

Explain ifJYOU'wish-

practlce does not 1nclude substantlal clv11 or crlmlnal lltigatlon, do not

continue answerlng the follow1ng questions.

-125;.
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If ycur law practice includes any civil or cr:mlnal litigation, please contlnue
anbwprlng the following questions:

11, If you took crlmlnal cases on an individually negotiated fee arrangement
: prior to August 15, 1975, did vou continue to take them after that date?

(a) Yes, more cases

{b) __ Yes, approximately the same number
. (c) ___ Yes, fewer cases
(a No

(e) Not applicable to me

42, . Has the "no plea bargaining policy" affected in any way your decision
whether or not to represent defendants in private criminal cases?

(a) . Yes.
(b) No
{e) Do not take criminal cases

13,‘ Has the '"no plea bargaining policy" affected in any way your decision
whether or not to accept court-assigned cases?

W (a) ___ Yes
(b) No
{c) " Never took court-agssigned cases

03]

o

If youy. law practice includes any crlmlnai Iitigation, please continue .answering
the following questions:

14. In State cases, have you ever arrived at a binding deal with opposing
counsel concerning a specific sentence:recommendation?

prior 8/15/75 o After 8/15/75
{a) Yes ff {c) Yes

(b) ___ No ' (4) No

7

15, If you answered "Yes" to Questioq{14, how frequently are such deals made?

Prioxr 8/l5/75 : \ : After 8/15/75

(a) Rarely () Rarely

{b) Occasionally ) (e) Occasionally
(e} Frequently ‘ ' (£) Frequently

18. In State cases, hawve you ever made a deal with ‘opposing counsel in whlch
‘ Charge "X"/would be dismissed if the defendant would plead guilty or
nolo COntendere to Charge "Y"?

pr‘{ o \\3/;15/‘75 o , After 8/15/75
BBYES . : - (e) _ Yes
L‘a) N - | | o (@ Mo
H ’ 2
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17.

18.

19.

20.

21.

22.

23,

If you answered “Yes" to Question 16, how frequently did‘this'pccur?

Prior 8/15/75 : ' After 8/15/75

(a) ___ . Rarely o (d) ,Rarely :
" (b) Occas1onally (e) ____ Occasionally
(c) Frequently {f)  TFreguently

In State cases, have you ever made a deal with opposing counsel in which the
defendant would plead guilty or nolo contendere to Charge "X" if "X" -
were reduced to a less serious charge? :

Prior 8/15/75 ~ Bfter 8/15/75
(a) . Yes o {e) " Yes
(b) No o (d) No

If you answered "Yes" to Question 18, how frequently did this occur?

M

Prior 8/15/75 T After 8/15/75

(a) Rarely (a) ' "Rarely o
(b) Occasionally . (e) Occasionally
(c} ___ Freguently v (f) Frequently

In State cases, have you ever negotxated . pre-trial dlver51on agreemeﬁt
with opposing counsel? ’

prior 8/15/75 :  After 8/15/75
(a) Yes ~ . ) ' {c) __Yes
(b) No : (d) . No

If you answered "Yes" to Questlon 20, how frequently did- thls ‘occur?

Prior 8/15/75 : : : Afterra/15/75 S
(a) ___ Rarely ; ‘ : i (@ ___ Rarely

(b) Occasionally ‘ : ‘ : {e) ‘ Occasibnally' :
<c) —_ Frequently SR Al S AR} Freguently . e

(For défense counsel) Have you ever negotiated a plea of gdilty upon a
representation f{or -other 1ndlcatlon) by a 3 dge -as to the sentence your
cllent.would receive?

1f you answered "Yes" to Questlon 22 how often dld thlS occur?

prior 8/15/75 - T A "After‘ »a‘/15/75 :
(a) " Yes ‘ ; : : '*, 5 E (c) _ ,¥es “,’
B we o @ me

'i.l

‘(a) ' Rarely L ,‘ T ARV CHE PR ’ (d) | Rarely

(b) . Occas;onally S ; S HAe) Occasxonaily
: (c) Frequently . i ) (f) Frequently
3
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i

24.  Which factor or factors in your opinion may have a subste;éial effect on the
: outcome of a felony case?  (You may check one factor”or any comblnatlon
~ of factors.) 7

_Prior 8/15/75 - , After 8/15/75
(a) Clogged court calendars ~(f)  Clogged court calendars
o Ab) . "Overworked" prosecutors ) "Overworked" prosecutors
{e) .. "Overworked" defense attorneys (h) "Overworked" deferise attorn
{d) Judges' vacation schedules (i) Judges' vacation schedules
C(e) Other, specify: = (3) Other, specify:

A\l

25.‘ Are you going to trial with greater frequency after August 15,k1975, than
before August‘ls, 19752 .

;bsk ’ o a) . ?es
' (b) . No

26. In your experience, has the incidence of judge-tried cases increased or
decreased in relation to jury-tried cases since August 15, 19752

(a) Increased
(b) Decreased
{c) ’ Remained the same

'_27. (For defense counsel) Has there been any change in the percentage of your
) criminal cases being dismissed since August 15, 1975? .

(a) A greater percentage of dismissals

(b) A lesser percentage of dismissals

(c) Approximately the same number of dismissals
{d) Can't tell .

]

S 28. Has the District Attorney's office become more selective in its decisions
e ' whether or not to prosecute since August 15, 19752

(a) ____ Yes _
() __ No ;
(c) About the same

|

29, Do you think that with the new "no plea bergaining policy" the District
Attorney's office is getting a higher conviction rate on those felony
charges they file? ‘ :

©o(a) ___ Yes
~(b) __No
“{e) . Approximately the same
@) . Not sure
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30. (For defense counsel) Have you ever had a case in whlch atter ‘the judge B GE ¥
indicated what sentence your client would receive if he/she pled guzltyl:‘

your client then went to trial, was ‘convicted, and received (from the

same judge) a hedvier sentence than that originally 1ndlcated°

Prior 8/15/75 , | after 8/15/75 e g
(a) Yes ' (@) Yes
(b) No : © a) " No

31. Do you personally believe that a person who.goes to trial is moré likely
‘ to receive -a harsher sentence than if he enters a gullcy or nolo contendere
plea to the identical charge?

| 0'
Prior 8/15/75 , After 8/15/75 o
(a) Yes ’ B - ; | (a) Yes
~ (b) No ‘ (e) No
(c) Don't know : : : ‘ (£) . zDon't know -

32. Do you think it is right, as ‘a general principle, to distinguish for the
: purpose of sentencing between those defendants who go to trial and those
who plead gullty or nolo contendere?-

Prior 8/15/75 ‘ - aAfter 8/15/75
(a) ~ Yes : v 7 (d) - Yes
(b) No ' (e)  No |
(c) ___ Not sure L (£) Not 'sure -
33. (For defense counsel) Since“the new plea bapgaining policy went into effect;

do you feel you can do as much for your criminal clients as you were able
to do before the new policy commenced? S ~ :

{a) " Yes
{b) No-

34, Are you filing more criminal appeals since August 15, 1975?

(a) ___ Yes

{(b) _ No ‘

{c) - About the same
{4a) Nétrapplicable

| e
35. If you are a prlvate practltloner, has the new plea bargalnlng pollcy
affected your 1ncome from criminal cases?

fa) 'Yes,'morexlncome from criminal cases

(b) - Yes, less income from criminal cases -
(c) =~ No, no effect on 1ncmme : o ; e o
(d) Can't tell EES -

/Not:appl;cable




POLICE SURVEY QUESTIONNAIRE ~  PLEASE PRINT

1. chilcng*have you béen a pdlice officer in Alaska?

2. Please list your police experience (most recent first).
i : i : , ; Dates
Organization Location (city) Position (type of work) From To

~,3~“What is your current rank?

' 4,‘“Wﬁét type-ofioffenses,have you handled most frequently during the past vear? (Please
' rank from (1) to (4), beginning with the most fregquently handled offense.)

: :L- o " ‘ 3«

5. I handle

% misdemeanors ,

% felonies : E
100% o

6. Has the district attorney'or assistant district attorney often discussed with you:

Prior 8/15/75 , , After 8/15/75
" ol. . - A-sentence he is thinking 1. A sentence he is: thinking
e about recommending " about recommending
2.  Reduction of charge 2. Reduction of charge
3. . Dismissal of charge (or charges) 3. Dismissal of charge (or charges)
4. - All of the above R All of the above-
5. _None of the above - RS- None of the above

7. Have you been asked by a. district attorney or an assistant district attorney for
your opinion on how he should proceed with a case (dlsmlssal reduction, sentence
bargain, etc.)?

‘ ,p:ior:s/15/75 | After 8/15/75
L. Never ' f . 1. Never .
24 - Rarely . v ‘ 2. Rarely ;
3. Occasionally 3. ____ Occasionally
4. : Frequently - ‘ s 4. Frequently

;‘849 DQ you think that in general.the change of pollcy about plea bargalnlng has been
Qositlve or negatlve? ‘ .

X 1. Posltlve
e Z. __ Negative

o

Wi, TN 3 : . g N ¥ v . .
. . . . . v . : : . ¢ . 3 o . B . P

ATASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION
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[

lice_ Survey Questionnaire , 2 fPLEASE’PRiNT ' ' !Page 20

i

Some reople have suggestéed that the change of policy has had some (or al‘),of the
following effects. Please check one or more of the items which you have actually
experienced or observed while doing your job. N

.

1. Spend more time in court ,

2. More time is reguired to investigate cases

3. Police officers are not filing some types of complaints.that they fllEd
before the policy change , -

4. Prosecutors are spending more time with police officers

5. Prosecutors are rejecting more cases than they used to reject

6. Of the cases actually being prosscuted, a greater percentage of
defendants are being convicted

7. Stiffer sentences are being given

Has plea bargaining been eliminated?

1. Yes, completely
2. Yes, to some extent
3. No, not at all

Has anything changed as a direct result of the new policy on plea bargai n1ng°
1. Yes

2. No
3. Not suxre

If you answered "yes" to question 12, please descrlbe the most 1mportant ‘change that
comes to mind:

Personally, do you feel that plea bargaining should be:

1. - Completely eliminated . : R
2. Partially eliminated ' ‘ a ‘
3. _ - Should continue as a possibility for every case

4. Should be allowed only for some kinds of cases

Please explain your choice:

If you checked answer 4 above, please lndlcate for whlch klnds of‘cases lt should bel"

allowed. L . RS : e : LA
. : N

l, ' Less serious felonles anaimlsdemeanors :

2. ‘Any case involving first offenders

3. Non-violent first offnnders only '

4, All drug cases e :

5. Only drug possession cases (not sales)

6. Any case where the»defenaant becomes aeconfldentlal lnzormant TR s
T Other, (please spec;‘y) L . NN BRI e; e

ALASKA JUDICIAL COUNCIL PLEA BARGAINING EVALUATION




-£6T~

APPENDIX 5

Offense Category

TABLE 10

YEAR ONE MISDEMEANOR. DISPOSITIONS

V.Anchorage

State . Municipal

iy

Assault and Battery 454

Assauli o 25

Accident Violation 97 27

Concealment of Merchandise 137 1

Concealing Stolen Property

Carrying a Concealed Weapon © 151

Defrauding 59

Disorderly Conduct 777

Driving While Intoxicated/OMVI 1338 51

Fish and Game ‘ 151

Fraudulent Use of a Credit Card 8

Gambling 51 8

Gun Related 62

Harassment

Indecent Exposure 33

Joyriding 69 , ;

Leaving Scene of Accident 197 28

Malicious Destruction 80

Minor Relatad ‘ 109 2

Petty Larceny, Embezzlement : f ‘ 222 2

Possession of Marijuana/Hallucinogenics 360

Prostitution/Solicitation - 70 33

“Resisting Arrest S : 53 '

Reckless/Negligent/Careless Driving o 421 - 40
o Trespassing/Unauthorized Entry R 171 -5

Worthless Checks 52 1

5147

207

1660

661

Fairbanks Juneau :
State Municipal State Total
230 3 54 741
17 7 49
23 37 7 191

22 34 2 196
30 50 \ 231
14 2 5 80
175 112 27 1091
310 161 269 2156
37 37 225
8
3. 9 71
21 28 3 114
2 2
10 15+ .58
73 1 7 150
-8 12 13 258
32 , 5 117
148 3 94 356
28 72 ] 331
157 -2 56 575
33 22 4 162
C16 26 9 113
- 214 65 48, 788
31 7 14 228
28 B 3 B4
700 8375

. . B & 8



TABLE 11

YEAR ‘TWO MISDEMEANOR DISPOSITIONS

‘ Anchorage  Fairbanks Juneau - ‘
Offense Category State Municipal State Municipal State Municipal Total
‘Assault and Battery ' 357 11 ;169 1 54 1 593
~ Assault 14 10 T 9 , 33
Aceident Violation ‘ o . 43 55 7 43 14 162
Concealment of Merchandise ' 175 1 94 190 ' 2 -3 465
“Concealing Stolen Property : ; 13 o 12 ' R 25
Carrying a Concealed Weapon 107 A 36 34 2 . 180
Defrauding ' 34 I 11 2 48
Disorderly Conduct 642 3 231 157 66 2 S 1101
Driving While. Intoxicated/OMVI 1178 394 ' 370 155 242 L 2340
Fish and Game ’ , 184 55 3 - 35 2 279
. Yraudulent Use of a Credit Card ‘ 34 ‘ 7 i R 4L R
~ Gambling | 1 7 2 14 | 24 &
Gun Related | 62 1 39 4 | 106 ¥
Harassment = BT ‘ R 3 1 4
Indecent Exposure ' 28" 25 12 3 " 68
Leaving Scene of Accident - 160 - 138 ‘ 9 16 13 336
Malicious Destruction ‘ 98, 8 , 26 ' 13 1. 146
Minor Related - ‘ 19 4 73 5 141 302
Petty Larceny, Embezzlement 272 2 420 16 19 ' 351
Possession of Marijuana/Halluciuogenics 144 3 59 : o 56 - . 1 263
‘ProsLituLion/Solicitation : 61 70 : 26 4% -5 L 205
Resisting Arrest s 42 45 19 11 23 3. 143
Reckless/Neglibentlcareless Driving ‘ : 337 197 158 83 56 . 4 . 815
Trespassing/Unauthorized Entry e 462 24 60 11 16 L 574
Worthless Checks ' 22 ‘ o 11 - 3 36
4611 - 975 1603 775, 787 20 8771

s
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 TABLE 12

COMBINED ANCHORAGE STATE LAW AND MUNICIPAL ORDINANCE CASE DISPOSITlONS

YEAR ONE YEAR TWO
- it % Total : ¥ % Total .
Offense Category ; o Dispositions Dispositions Dispositions Dispositions % Change
Asgault and Battery ; 454 8.5 368 6.6 -18.9
Assault | 25 L5 2% L - 4.0
Accident Violation R 124 2.3 98 1.8 -21.0°
Concealment of Merchandise : ‘ 138 ' 2.6 176 3.2 427.5
Concealing Stolen Property o 13 .2
Carrying a Concealed Weapon , 151 2.8 108 1.9 -28.5
Defrauding o 59 ‘ 1.1 35 .6 ~40,7
Disorderly Conduct : 177 14.5 645 , 11..5 . =17.0 -
Driving While Intoxicated/OMVI 01389 25,9 1572 28.1 o +13.2
Fish and Game . 1 ©151 2.8 184 3.3 +21.9
Fraudulent Use of a Credit Lard : o ‘ 8 1 34 .6 +325.0
Gambling , 59 1.1 8 .1 -86.4
Gun Related o i 62 1.2 63 o +:1.6
‘Harassment v ‘ , ' : - , 5 R
- Irdecent Exposurek ’ RN o 33 .6 28 .5 S =15.2
Joyriding ‘ 4 - 69 1.3 62 1.1 -10.1
Leaving Scene of Accident - . 1225 4.2 198 3.5 =12.0 -
Malicious Destruction o : 80 1.5 . 106 1.9 +32.5
Minor Related o . , : 111 2.1 83 ‘1.5 -25.2
Petty Larceny, Embezzlement 224 4.2 274 <49 +22.3
Possession of Matljuana/HallucinOgenics 360 6.7 147 2.6 ~59.2
Prostifution/Solicitation - S ~103 N 131 2.3 +27.2
Reslsting Arvest ‘ R 62 1.2 87 1.6 +40.3
, Reck]ess/Negligent/Careless Driving ‘ - 461 8.6 < 534 9.6 - +15.8
Trespassing/Unauthorized Entry . & -3.3 486 8.7 +176.1-
- Worchless Checks o e 53 1.0 22 Wb . ~58.5
5354 o 5586 = IR + 4.3

=GET-
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TABLE 13

COMBINED FATRBANKS STATE LAW AND MUNICIPAL ORDINANCE CASE DISPOSITIONS

YEAR ONE - ; YEAR TWO
, : , i % Total # % Total o3
Offense Category . : Digspositions Dispositions Dispositions Dispositions % Change
Assault and Battery 233 10.0 -170 7.1 = 27.0
.Assault , 17 ‘ g : ' S

~ Acecident Violation - ~ 60 ‘ 2.6 v 50 2.1 = 16.7- .
Concealment of Merchandise : 56 2.4 ‘ 284 11.9° - +407.1
Concealing Stolen Property ‘ : 12 .5 ‘

Carrying a Concealed Weapon : 80 3.4 70 2.9 - 12.5
Defrauding ' o : 16 .7 o 11 .5 - 3.3
Disorderly Conduct ’ 287 12.4 ... 388 16.3 + 35.2 L,

“ Driving While Intoxicated/OMVI 471 . .20.3 525 22.1 +11.5 &
Fish and Game : 37 1.6 - 58 2.4 y o+ 56.8 v
Fraudulent Use of a Credit Card : ' : o 7 .3 S
Gambling ’ : 12 < W5 ' 16 7 +33.3

~ Gun Related : ‘ 49 2.1 ©39 1.6 - 20.4
Harassment ‘ : R IR v N R L o
Indecent Exposure ERPRREEE : 25 1.1 37 1.6 + 48.0
Joyriding™. L 74 3.2 63 2.6 - 14.9
Leaving Sceneng Accldent R R 20 .9 25 1.1 +.25.0
Malicious Destructlon : ' o 32 1.4 26 1.1 - 18.8
‘Minor Related = : , 151 . 6.5 78 3.3 - 48.3
Petty Larceny, Embezzlement o o -100 4.3 58 204 - 42.0

_ Possesaion of Marijuana/Halluclnogenics 159 6.9 59 2.5 - 62.9
Prostitution/Solicitacion E 55. 2.4 69 2.9 25.5 .

~Resisting Arrest , o . 42 1.8 20 8 - 52.4
Reckless/Negligent/Careless Driving ' 279 12.0 221 9.3 . -~ 20.8
Trespassing/Unauthorized Entry : - .38 1.6 71 3.0 . + 86.8

HWDrthless Checks IS SR 28 ‘ 1.2 i 5 - 60 7

2320 23718 S S +r‘2;5‘
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COMBINED JUNEAU STATE LAW AND MUNICIPAL ORDINANCE CASE DISPOSITIONS

- Offense Category

-~ Assault and Battery ; S
Assault
Accident Violation
Concealment of Merchandisge
Concealing Stolen Property
Carrying a Concealed Weapon
Defrauding
Disorderiy Conduct
Driving While Intoxicated/OMVI
Fish and Game -
Fraudulent Use of a Credit Card
Gambling -
Gun Related
Harassment
Indecent Exposure
~Joyriding
" Leaving Scene of Accident
Malicious Destruction
Minor Related
Petty Larceny, meezzlement '

Possession of Mar1juana/ﬂallucinogenics4

Prostitution/Solicitation
Reslsting Arrest’
Reckless/Negligent/Careless Driving
Trespassing/Unauthorized Entry
Worthless Checks

TABLE 14

YEAR ONE YEAR TWO
# % Total # % Total
Dispositions Dispositions Dispositions Dispositions % Change
54 7.7 55 6.8 + 1.8
7 1.0 9 1.1 + 28.6
7 1.0 14 1.7 +100,0
2 .3 5 .6 +150.0
2 .2
5 i 2 .2 - 60.0
27 3.9 68 8.4 +151.9
296 2.3 243 30.1 -17.9 &
37 5.3 37 4.6 0.0
3 A 4 .5 + 33.3 .
2 .3 4 .5 +100.0 e
7 1.0 6 R - 14,3 (i i
13 1.9 13 1.6 o 0.0<i\, .
5 7 14 1.7 +180.0 O\
94 3.4 141 17.5 + 50.0
7 1.0 19 2.4 +171.4
56 8.0 57 7.1 + 1.8
4 .6 5 .6 4+ 25.0
9 , L3 26 3.2 . +188.9
48 6.9 60 7.4 25,0
14 2.0 17 2.1 42104
3 4 3 A 0.0
4153



TABLE 15

- ANCHORAGE STATE LAW OFFENSES: = CASE DISPOSITIONS

YEAR ONE YEAR TWO
, # % Total R % Total
Offense Category Dispositions Dispositions Dispositions Dispositions 7% Change
Assault and Battery 454 8.8 357 - 7.8 ~ 21.4
Assgult ‘ ‘ ‘ : 25 4 14 .3 - 44,0
“Accident Violation : ‘ 97 1.9 43 9 - 55.7
Concealment of Merchandise 137 2.7 175 3.8 A 27,7
Concealing Stolen Property o 3 o 13 .3 :
Carrying a Concealed Weapon - 151 2.9 107 2.3 =291
Defrauding , o ’ 59 1.1 34 T - 42.4
‘Disorderly Conduct ’ ' <777 15.1 642 . 14.0 - 17.4
Driving While Intoxicated/OMVI -1338 26.1 1178 J325.6 ~-12.0 g
Fish and Game | | 151 2.9 186 47 4.0 + 21.9 o
- Fraudulent Use of a Credit Card ' ‘ 8 .2 34 ' .7 ~+325.0 T
 Gambling . ; 51 1.0 1 .0 ~98.0 . i
Gun Related | : 62 1.2 62 | 1.3 0.0 |
- - Harassment ‘ ‘ ' ‘ ' .
Indecent Exposure : 33 .6 28 BN - 15.2 -
Joyriding - . 69 1.3 62 1.3 - 10.1
 Leaving Scene of Accident - 197 - 3.8 160 3.5 - -18.8"
Malicious Destruction ‘ i B 80 1.6 98 2.1 22,5 L
Minor Related o e 109 2.1 79 1.7 - 27.5 .
Petty Larceny, Embezzlement 228 b.b 272 o 5.9 +19.3
- Possession of Marljuana/Hallucinogenics ‘ 366 7.0 144 3.1 - 60.0
Prostitution/Solicitation .70 1.4 61 1.3 -12.9
Resisting Arrest : ' "~ 53 1.0 42 .9 - 20.8
Recklebs/Negligenc/Careless Driving : 421 8.2 337 7.4 =720.0
Trespassing/Unauthorized Entry PEEEERE I b 3.3 462 10.0 +170.2
Worthless Checks : ” g R R R | E 22 .5 = 571.7
5153 ., 1 ¥ i KRR =110.5
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TABLE 16

ANCHORAGE MUNICIPAL ORDINANCE VIOLATIONS: CASE DISPOSITIONS

YEAR ONE YEAR TWO

V # % Total # % Total : :

Offense Category Dispositions Dispositions Dispositions Dispositions % Change
Assault and Battery 11 1.1
Assault : 10 1.0
Accident Violation 27 13.0 - 55 5.6 +103.7
Concealment of Merchandise ' ’ 1 .5 1 1 0.0
Concealing Stolen Property o
Carrying ‘a Concealed Weapon 1 X
Defrauding 1 .1
Disorderly Conduct : : ' : 3 .3
Driving While Intoxicated/OMVL : 51 24.7 394 40.5 +672.5
Fish and Game »
Fraudulent Use of a Credit Card :
Gambling : 8 3.9 : -7 ) - 12.5

_ Gun Related ‘ , ' ‘ ; ‘ N T 1 :
Haxrassment : : :
Indecent Exposure
Joyriding ; , o ; o , , : 1
Leaving Scene of Accident ' S 28 13,5 138 o 14.2 +392.9
Malicious Destruction ‘ - : - 8 : .8 :
Minor Related : f 2 1.0 4 b +100.0
Petty Larceny, Embezzlement 2 .0 : 2 2 0.0
Possession of Marijuana/Hallucinogenics ' ‘ o 3 .3 - ‘ :
Proatitution/Solicitation ‘ 33 15.9 70 7.2 +112.1
Resisting Arrest . 9 4.3 45 4.6 - +4400.0 -
,Reckless/Negligent/Careless Driving i 40 19.3 197 20,2 o 4392.5
Trespassing/Unauthorized Engry ; , 5 2.4 24 2.5 T 4380.0
e - .

~ Worthless Checks S 1

=-6ET— -



TABLE 17 ! S

FATRBANKS STATE LAW OFFENSES: CASE DISPOSITIONS

- —0YT-

. - - - YEAR ONE , ~ YEAR TWO
# % Total i % Total
Offense Category : Dispositions  Dispositions Dispositions Dispositions 7% Change
Assault and Battery 230 13.9 169 10.5 - 26.5
Aasault 17 1.0
Accident Violation 23 1.4 7 A - 69.6
Concealment of Merchandise 22 1.3 94 5.9 +327.3
Concealing Stolen Property : ; 12 e
Carrying a Concealed Weapon 30 1.8 36 2.2 + 20.0
Defrauding 14 .7 11 ) - 21.4
Disorderly Conduct » ; 175 10.5 231 14.4 + 32.0
Driving While Intoxicated/OMVI 310 18.7 370 23.2 +19.4
Fish and Game 37 2.2 55 3.4 + 48.6
Fraudulent Use of a Credit Card 2 PR 7 4 o
Gambling ; -3 ‘ .2 ‘ 2 .1 ~ 33.3
Gun Related N 21 1.3 39 2.4 + 85.7
- Harassment : : : ' :
Indecent Exposure : R 10 .6 25 1.6 +150.0
Joyrlding = 73 4.4 62 3.9 -15.1
Leaving Scene of Accident : ‘ 8 .5 -9 .6 +12.5
Malicious Destruction : - 32 1.9 26 1.6 ~ 18.8
‘Minor Related 148 8.9 73 4.6 - 50.7
~Pelty Larceny, Emwbezzlement - : ; 28 1.7 42 2.6 + 50.0
Possession of Marijuana/Hallucinogenics ‘ 157 9.5 59 3.7 - 62,4
Prosticution/Solicitation , 33 2.0 26 1.6 =212
Resisting Arrest ‘ ' ; : 16 1.0 19 1.2 4+ 18.8 o
Reckless/Negligent/Careless Driving : 214 12.9 158 9.9 - 26,2
Trespassing/Unauthorized Entry S ) 1.9 60 3.7 +93.5
Worthless Checks . JO - , 28 1.7 11 LT = 60.7 60 7'
1660 1603 Ll Cea '3?4 P
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TABLE 18

FAIRBANKS MUNICIPAL ORDINANCE VIOLATIONS:

Offense Category

¢>Assau1t and Battery

“Agsault

. Accident Violation

Concealment of Merchandisa
Concealing Stolen Froperty
Carrying a Concealed Weapon
Defrauding

Disorderly Conduct ,

Driving While Intoxicated/OMVI
Fish and Game

‘Fraudulent Use of a Credit Card
Cambling

Gun Related

Harassment ,

Indecent Exposure

Joyriding Z

- Leaving Scene of Accident
Malicious Destruction

Minor Related :

Petty Larceny, Embezzlement ;
Possession of Marijuana/Hallucinogenics
Prostitution/Solicitation
Reaisting Arrest :
Recklese/Negligent/Cateleas Driving
Tteapaasing/ﬂnauthorized Entry
Worthless Checks :

CASE DISPOSITIONS

" YEAR ONE YEAR TWO
# % Total. i % Total ‘ .
Dispogitions Dispositions Dispositions Dispositions ¥ Change
3 5 1 1 - 66.7
37 5.6 43 5.5 + 16.2
34 5.1 190 24.6 +458.8
50 7.6 34 4.4 - 32,0
2 .3 a
112 16.9 157 126.3 + 40,2
161 24.4 155 26.0 - 3.7
: 3 4
9 1.4 14 1.8 + 55.6
28 4.2 ’
215 2.3 12 1.5 - 20.0
1 .2 1 1 0.0
12 1.8 . 16 2.1 +33.3
3 .5 5 .6 + 66.7
72 10.9 . 16 2.1 ~ 77.8
-2 w3 i ‘ ~ PR
22 3.3 43 5.5 + 95.5
26 3.9 11 1.4 57.7
65 9.8 63 8.2 « -~ 3.X
7 1.0 11 1.4 + 57.1
661 s
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TABLE 19

JUNEAU STATE LAW OFFENSES: CASE DISPOSITIONS

YEAR ONE , YEAR TWO
~ i % Total # % Total
Offense Category Dispositions Dispositions Dispositions Dispositions % Change
Assault and Battery 54 7.7 54 6.9 0.0
Asgault : 7 : 1.00 9 1.1 + 28.6
-~ Accident Violation . 7 1.0 14 1.8 +100.0. =
Concealment of Merchandise 2 3 2 3 0.0
Concealing Stolen Property ‘ .
Carrying a Concealed Weapon : 2 .3 : B
Defrauding V ’ 5 ‘ 7 2 .3 ~ 60.0
Disorxderly Conduct , 27 3.9 L 66 8.4 +144 .4
Driving While Intoxlcaped/OMVI 296 42.3 242 30.6 . - 18.2 1
Fish and Game S 37 5.3 35 : 4.4 - 5.4 ;
Fraudulent Use of a Credit Card B by
Gambling ' ; ; ‘ : ,
Gun Related ‘ ' ; S 3 ' 4 4 .5 + 33.3
Harassment : W 2 .3 3 A + 50.0
Indecent Exposure ‘ : : 3 b .
Joyriding , ‘ R 1.0 e .8 = 14.3
‘Leaving Scene of - Accident : , 13 1.9 13 1.7 - 0.0
“Malicious Destruction L : 5 0 13 1.7 +160.,0
Minor Related : - 94 13.4 141 17.9 -+ 50.0
Petty Larceny, Embezzlement 7 1.0 19 2.4 1714
Possession of Marijuana/Hallucinogenics =~ 56 8.0 56 7.1 0.0
;ProsLiLuLion/Solicitation N . o 4 50 5 .6 +25.0
Resisting Arrest ' ' 9 1.3 23 2.9 - #155.6
Reckless/Negligent/Careless Driving ' 48 6.9 56 7.1 + 16.7°
Trespassing/Unauthorized Entry S w1 2.0 16 2.0 +14.3
Worthless Checks L . 3 4 3 A 0.0
700 787 +12.4

o s o
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TABLE 20

GUILTY PLEAS ENTERED IN ALL LOCATIONS

DISTRICT COURT ARRAIGNMENT Z-

PRETRTAL PLEAS

3563

-

Offense Category YEAR ONE~ ~ YEAR TWO CHANGE YEAR OMNE YEAR TWO CHANGE
Assault and Battery 187 158 - 15.5 160 147 - 8.1

- Assault 20 5 - 75.0 12 10~ -16.7
Accldent Violation 90 71 - 21.1 30 29 - 3.3
Concealment of Merchandise 115 299 +160.0 50 108 +116.0
Concealing Stolen Property 7 : 5
Carrying a Concealed Weapon ‘100 72 ~ 28.0 43 41 - - 4,7
Defrauding 37 25 - 32.4 9 4 .~ 55,6 .
Disorderly Conduct 333 529 = <7 - 127 169 - + 33.1
Priving While Intoxicated/OMVI 982 1041 + 6.0 858 938 + 9.3
Fish and Game 130 183 + 40.8 50 64 +28.0
Fraudulent Use of a‘Credit Card 5 5 ‘ 0.0 3 30 +900.0
Gambling 2 1 - 50.0 8 Co
Gun Related 41 47 + 14.6 36 29 - 19.4
Harassment 1 3 +200.0 : 1. ,
Indecent hxposure 24 38 - 58.3 5 -1 +120.0
Joyriding | 57 72 + 26,3 34 36 + 5.9
Leaving Scene of Accldent 91 121 % 33.0 71 122 + 71.8
Malicious Destruction 42 53 4 26,2 .25 30 +-20.0
Minor Related 192 183 - 4.7 58 45 - 22.4
Petty Larceny, Enbezzlement - 162 180 +11.1 90 B4 - 6.
Possegsion of Marijuana/Hallucinogenics - 236 115 -51.1 122, - 87 =~ 61.
Prostitucion/Solicicacion 29 1Y = 62.1 50 56 + 12,

. Resilsting Arrvest ; 30 40 +:33.3 31 33 4+ 6.

" Reckless/Negligent/Careless Driving = 367 420 A+ 4.4 230 285 4+ 23,
Trespassing/Unauthorized Entry L 75 116 + 54.7 25 35 + 40.
Worthless Checks E - 15: 4 ~73.3 14 13 =1

3936 +10.4. 2133 2371 +10.6

&
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TABLE Z1

RELATIVE DISPOSITIONS OF CASES FILED IN YEAR ONE
(A1l Y.ocations)

% - % % . Total #

; . 4 Guilty Plea Guilty Plea Guilty A of Case
Offense Category Dismissed - Arralgnment Pre-~Trial Period  Trial Othexr* Dispositions
- Assaulp and Battery ; 49,0 25.0 21.0 3.0 2.0 741
Assault o : 34.0 . 42,0 22.0 2.0 0.0 49 *
Acciddent Violation : ~ 34.0 48,0 - 16.0 0.0 2.0 191 o~
- Concealment of Merchandise 15.0 58.0 25.0 2.0 0.0 196
Concealing Stolen Property , , '
Carrylng a Concealed Weapon ' 38.0 - 43.0 19.0 0.0 0.0 231
Defrauding 44.0 ‘ 45.0 ~11.0 0.0 0.9, . 80
“.Disordexrly Conduct 28.0. 52.0 . 12.0 P I | I 7.0 -.1091
Driving While Intoxicated/OMVI ' 13.0 45.0 40.0 2.0 0.0 2156
Fish and Game o 19.0 56.0 21.0 4.0 0.0 225
 Fraudulent Use of a Credit Card : 33.0 17.0 50.0 0.0 0.0 8
"~ Gambling : - 52,0 2,0 46.0 0.0 - 0.0 71
Gun Related 33.0 42.0 - 25.0 0.0 0.0 114
. Narassient o 50.0 ~50.0 0.0 0.0 -.0.0 2
Indecent Exposure. 44,0 48.0 - 8.0 0.0 - 0.0 58
zJdoyedding : ~ 38.0 38.0 23,0 1.0 0.0. 150
Leaving Scene of Accident 29,0 35.0 31.0 5.0 0.0 258
Malicious Destruction o , 37.0 ~39.0 24.0 0.0 0.0 117
Minor Related e 310 ' 53.0 16.0 0.0 0.0 356
Petty Larceny, Embezzlemenl ‘ 25.0. 48.0 26.0 ~ 0.0 1.0 331
Possesslon ¢f Marijuana/ﬂallucinogenics 38.0 41,0 21,0 0.0 0.0 575
~Proscitution/Solicitation 35.0 18.0. . 31.0 10,0 6.0 162 S
- Resisting Arrest i Ce o210 34.0 ~35.0 7.0 3.0 113 -

; ReckleSS/Ncgllgent/Careless Driving ‘ 17.0 47.0 29,07 4.0 3.0 : 788
Prespussing/Unauchorized Encry T 49.0 36.0 12,0 1.0 2.0 228
Worthless Checks = 5 , SR - 58.0 22.0 20.0 0.0 0.0 ‘B4

Mean X 27.3 43.2 25.17 2.0 1.8 8375 = .

’*chér includes acquittal%,‘bail,fbrfeitures,kandﬁhung,jﬁtiés ;

5
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TABLE 22

RELATIVE DISPOSITIONS OF CASES FILED IN YEAR TWO
(All Locations)

p g % - Total #

, : : % Guilty Plea Guilty Plea Guilty . % of Case
- Qffense Category . - Dismigssed ~Arrvailgnment Pre-~Trial Period = Trial Other* Dispositions.
Agsault and Battery : ‘ 42.0 26.0 24.0 6.0 2.0 593 .
Assault : 37.0 14,0 32,0 6.0 11.0 33
Accident Violacion ' 36.0 42.0 16.0 5.0 1.0 162
Concealment of Merchandise - ' . 13.0 63.0 20.0 4.0 0.0 465
Concealing Stolen, Property BT 44.0  30.0 15.0° i1.0 0.0 25
- Carrying a Concealed Weapon L 31.0: - 39.0 23.0 4.0 3.0 180
- Defrauding ‘ : 35.0 51.0 - 8.0 2.0 4.0 48
‘Disorderly Conduct = 28.0 ~ 50.0 16.0 ©2.0 4.0 1101
- Driving While Intoxxcated/OMVI 9.0 - 48,0 38.0 5.0 0.0 2340
Fish ‘and Game 17.0 63.0 14.0 6.0 0.0 279
Fraudulent Use of a Credit Card 13.0 13.0 74,0 0.0 0.0 41
Gambling : : 35,0 6,07 53.0 - 0.0 6.0 24
-Gun Relatved . . 32.¢ - 38.0 240 6.0 0.0 106
Harassment 0.0 60.0 40.0 - 0.0 -~ 0.0 4
Indecent Expoaure 18.0 - 70.0 - 12.0. 0.0 0.0 68
- Joyriding 24.0 38.0 28.0 8.0 2.0 131
Leaving Scene of Accident 26.0 36.0° 32.0 6.0 0.0 336
Malicious DeBtruccion 41.0 -38.0 18.0 3.0 0.0 146
Minorx RelaCEd 29.0 59.0 11.0 . 1.0 0.0 302
Petty Larceny, Embezzlement ' 20,0 - 50.0 23.0 7.0 0.0 351
‘Possession of Marijuana[Hallucinogenics‘ 34,0 " - 42.0 18.0 3.0 3.0 263
Prostitution/Solicitation 50.0 6.0 33,0 7.0 4.0 205
Resisting Arrest . -33.0 34.0 29.0 4.0 0.0 143
Reckless/Negligent/Careless Driving 13.0 ~50.0 ~30.0 7.0 0.0 815
Trespassing/Unauthorized Entry 41.0 40.0 '12.0 5.6 2.0 574
’ WOrthless Clhiecks 27.0 ©14.0 45.0 7.0 7.0 36
Mean % 22.4 0,45.4, 26.3 4.8 1.% G’8771 -
*Other 1ncludes acquittals, bail forfeitures, and hung juries R : BETR
; , “
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Offense Category

Asgault and Battery
Asgault
Accident Violation
Concealment of Merchandise
Concealing Stolen Property
Carrying a Concealed Weapon
Defrauding
Disorderly Conduct
Driving While Intoxicated/OMVI
Fish and Game
Fraudulent Use of a Credit Carxrd
Gambling
Gun Related
Harassment
Indecent Exposure
Joyriding
Leaving Scene of Accident
Malicious Destruction
Minor Related ' ‘
Petty Larceny, Embezzlement
Possessilon of Marijuana/ualluclnogenics
Prostitution/Solicitation
Resisting Arrest co
Reckless/Negligenc/Careless Driving
“I'respassing/Unauthorized Entry
Worthless Checks

B

TABLE 23

CONVICTION RATES*

YEAR ONE

49.0%
66.0%
64 .0%
85.0%

62.0%
56.0%
65.0%
87.0%
81.0%
67.0%
48.0%
67.0%
50. 0%
56.0%
62.0%
71.0%

63.0%
69.0%
74.0%
62.07

59.0%
76.0%
80. 0%
49.0%
42.0%

70.9%

*DismisSals and "others," compared to all convictions

YEAR TWO

56.0%
52.0%

63.07

87.0%
56.0%
66.0%
61.0%
- 68.0%

91.07% -

83.0%

87.0%

- 59,0%
68.0%

100.0%
82.0%
74.0%
74.0%. -
59.0%

27107

- 80.0%

63.0%
46.0%
67.0%
87.0%

57.0% ¢

66.0%

76.5%

"L A



- TABLE 24 X
’ ' YEAR ONE MISDEMEANOR DISPOSII‘IONS AVERAGL ELAPSED DAYS
o ‘ ANCHORAGE FAIRBANKS JUNEAU
. State Municipal State Municipal State
Offense Category Days #* Days i#* Days {ff* Days #* Days i#*% —
Assault and Battery S 70 (454) 57 (230) - 36 (3) 31 (54)
Asgault : . 70 (25) 62 (17) R 43 (7)
Accident Violation . 68 (97) 114 (27) 60 (23) 58 (37) 112 (7)
Concealment of Merchandise 55 (137) 543 (1 - 23 (22) 19 (34) W
Concealing Stolen Property ‘ : |
Carrying a Concealed Weapon : , 41 (151) ’ 63 (30) 24 (50) g
‘Defrauding ' 88 (59) 62 (L4) 73 (2) 10 (5)
Digorderly Conduct 28 (777) 35 (175) .36 (112) . 2% (27)
Driving While Intoxicated/OMVI 56(1338) 76 (51) 54 (310) 53 (161) 45 (296)
Figh and Game . ‘ 64 (151) - 37 (37) 59  {37) _
Fraudulent Use of a Credit Card 103 (8) : C oy ; A
 Gambling 114 (51) 459 (8) 62 (3) 28 (9) ’ 5
. Gun Related | 83 (62) 38 (21) 12 (28) . 27 (3) Vo
Harxasgment ‘ ~ ; : . R : 57 ()
Indecent Exposure 22 (33) 61 (10)° 23  (15) .
Joyriding | : 60 (69) 55 (73) 66 (1) S 133 (D)
Leaving Scene of Accident 71 (192)” 108 (28) 110 (8) 59 (12): ' 28 (13)
Malicious Destruction ‘ 50  (80) . 2 52 . (32) : 25 (5)
Minor Related . : : 7'4(10?) 52 (2) 40" (148) 153 a3y ! L2480 (94)
 Petty Larceny, Embezzlement ‘ 61 (222% 54 (2) 58  (28) - 23 (72) 8 (D)
Possgesgion of Marijuana/Halluciqogenics 42 (360) : .52 .(57) 21 (2) A 40 (56)
Prostitution/Solicitation 130 - (70) 59 '(33) 78  (33) 77 (22) 254 )y
Resisting Arrest ‘ 72 (53) ‘ﬁ“ 47 (16) 63 (26) 17 (9)
Reckless/Negligent/Careless Driving 69 (421) 57 (214) 56 (65) . "38';(48)
TPrespassing/Unauthorized Entry : 72 (171) 54 (31) 19 (7)) 55 (14)

Worthless Checks , , 160 (52) 6 (L) 125 (28) | Cr .65 . (3)

* Number of dispoéitipna
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TABL:25
A

YEAR TWO MISDEMEANOR DISPOSITIONS AVERAGE ELAPSED DAYS

Offense Category

Asaault and Battery

Assault

Accldent Violation

Concealment of Merchandise

Concealing Stolen Property
Carrying a Concealed Weapon

Defrauding

Disordekrly Conduct

Driving While InLoxicated/OMVI
Yish add Game. :

Fraudulenc Use of a Credit Card
Canbling

Cun Related

llarassment

Indecent Exposure
Joyriding

Leaving Scene of Acedldent

~Mallclous Destruction
Minor Related

Petry Larceny, Embezzlement

..;__4.,’._ ‘‘‘‘‘ Po. fssessian_of_ Mard: iJ.LanA/_llﬂJ 1 l;{"j hn

s

PrcatLLuLiOn/SOchitation
Resisting Arrest

Reckless/Negligent/Careless Driving
~ Trespassing/Unauthorized Entty
‘Wﬁthlcsa Checks

* Number of dispositions

ANCHORAGE

FATRBANKS
State Municipal "~ State Municipal
Days i#* Days it4 Days - ##%  Days {#*
51 (357) 25 (11) = 60 (169) 51 (1)
55 (14) 69 (10) ‘ ‘
51 (43) 74 (55) 123 (7) 76 (43)
39 (75) 5 Q) 17 (94) 25 (190)
53 (13) _ 33 (12) )
51 (107) 6 (1) 43 (36) 40 (34)
38 (34) 12 (1) - 13 (1)
19-(642) 8 (3) 29°(231) 31 (157)
47(1178) 37 (394) 38 (370) 37 (155)
bt (184) A 34 (55) 82 (3)
32 (34) ~ 76 (1) .
() 36 (1) .36 (2 24 (4)
48 (62) 46 (1) 52 (39) ‘
31 (28) 5 (25) 2 (12)
49 - (62) - C 44 (62) 170 7. (L)
53 (160) 52 (138) 54 . (9) 68 (16)
44 . (98} 35 (8) 46 (26) ;
42 (79) 10 (4) 32 (73) 65 (5)
39 (272), 32 (2) 37 (42) 48 (16)
qq_{1aaxuﬂ_gq (). .. .34 _(5Q) L :
: (61) 60 (70) 80 (26)  68. (43)
21 (42) 40 (45) 29 (19) 63 (11)"
43 (337) 40 (197) Cau4(158) 29 (63)
23 (462) 27 (24) 25 (60) 38 (11)
83  (22) f 65 e

11)

i
|

JUNEAU
State Municipal
Days it* Days  #*

67 (54) 41 (1) ¢

51 (9) ,

28 (14)

49 (2) 61 (3)

23 (2)

. 101 (2) :

32 (66) " 2L (2)

36 (242) 3> (1)

21 (35) 14 (2)

| e

42 (4) - ®

39 (3) 11 (1) :

i46 (3)

24 (6)

51 . (13)

22 (13) 23 (1)

32 (141)

52 (19) R
30 (56) 27 1)
95 (5) , :

75 (23) 29 (3)

26 (56) 25 (4)

33 (16)- 19 (1)

45 3y |

Conn i S
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Dffense Category

‘Agpault and Battery

Adsault

Accident Viclation
Concealment of Merchandiae
Concealing Stolen Propercy

Larrying a Concealed Weapon

Defyauding

Digorderly Conduct '
Driving While Intoxicated/OMVI
Pish and Game

Fraudulent Use of a Credit Card
Gambling .

Gun Related

Haragsment

Indecent Exposure

Joyriding

" Leaving Scene of Accident

Malicious Destruction

“Minor Related

Petty Laxceny, Embezzlement
Poaaesslon of Mar1juana/Hallucinogenics

= l‘l. yostita LLDII f ao.!.lclcatlﬁn

Reslsgting Arrest
Reckless/Negligent/Careless Dtiving
Trespassing/Unauthorized Entry
Worthless Checks ‘

éABLE 26

DISMISSALS

AT ARRAIGNMENT

N

llllr Illl Illl IIII IIII* 1IIII llll 'Illl 1!!IL Illl !ll' illl* llll‘ k. lll' Ilii* llll ‘ll!l llll

- IN PRETRIAL PERIOD

YEAR 1 YEAR 2 % CHANGE = YEAR 1 YEAR 2 % CHANGE
36 22 - 38.9 322 218 - 32
2 1 - 50.0 17 11 - 35,
11 6 - 45.5 53 47 - 11
5 5 0.0 25 53 +112
1 10 +900.
10 5 ~ 50.0 77 47 - 139
2 2 0.0 33 14 - 57.
51 42 - 17.6 232 243 + 4
16 12 - 25.0 262 192 -~ 26,
4 ' ; 41 46 + 12,
2 5 +150.
2 3 + 50.0 32 34 + 6.3
9 3 - 66.7 13 7 - 46.2
8 2 - 75.0 48 28 = 41,7
3 6 +100,0 72 76 + 5,6
A 5 + 25.0 36 46 + 27.8
8 6 - 25.0 101 75 - 25,7
2 5 +150.0 81 59 - 27.2
16 i ~ 12.5 203 82 = 59.6
: ‘ j 56 89 "4 58.9
1 i 0.0 17 33 + 94,1
10 8 - 20.0 126 85 - 32.5
13 10 ~ 23,1 85 106 4 24.7
36 6 “:- 83.3
213 160 - 24,8 1971 1612 -18.2
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TABLE 27

YEAR ONE SUSPENDED IMPOSITION OF SENTENCE

ANCHORAGE - FAIRBANKS
S State Municipal =~ State  Municipal
Offense Category # % Total # % Total # % Total # % Total
Assault and Battery ; 23 (5.9 1 (6.3) 3 (1.7)
Assault 3( .8
Accldent Violation 2 ¢ .5) 3 (18.8) 6 (3.4) 4 ( 5.8)
Concealment of Merchandise 34 ( 8,7y 4 (2.3) 8 (11.6)
Concealing Stolen Property " o
. Carrying a Concealed Weapon 19 ( 4.9) 3 (1.7) 12 (17.4)
' Defrauding 3 .8) ' L ( .6) .
Disoxderly Conduct 21 ( 5.4) ' 20 (11.4) 6 (. 8.7)
Driving While Intoxicated/OMVI 19 ( 4.9) 3 (18.8) 6 ( 3.4) 1 (1.4)
Fish and Game : 11.( 2, 8) , .
Traudulent Use of a Credit Card , :
Gambling v _ 1 ¢ ,6)
Gup Related .- 10 ( 2.6) . , 3 (1.7) 6 ( B;J)“
Harassment o - : =k
Indecent Exposure : 3.( .8) 2 (1.1) 2.(2.9)
Joyriding ’ 7 .( 1.8) 7 ( 4.0) ;
Leaving Scene of Accident - 10 ( 2.6) 1 (6.3 1 ( .6 5(7.2)
Malicious Destruction : 7 ( 1.8) ' 1. .6) - :
Minor Related - . : S S22 (5.7 39 (22.3) 1 ( 1.4)"
Petty Larceny, Embezzlement 51 (13.1) 70 4.0).12 (17.4)
Possesslon of Marljuanaluallucinogenics 109 (28.0) 39-(22.3) 1 ( 1.4)
uxoSthuL10ﬁ/%olic1tation o 5 1.3y 5 (31. 3)'“‘2 CL.L)y 1T7(1.4)
Resisting Arrest ' ~ 2 ( .5) 1 ( .6) 1 (1.4)
"Rcckless/NLgligmnt/Carelesa Driviing 18 ( 4.6) 3 (18 8) 23 (13.1) 8 (11.6)
iTrespassiug/Unauthorized Entry 8 (2.1) 2 (L) 1 (1.%)
.Warthless Checks U & 2 :51__; _6.(3.4) ‘

389 w16 177 69

fod

(A

JUNEAU

State

# % Total

1 ( 2.0)

N
LN TN N
NN

( 2.0)

( 2;0)

b

28 (56.05

(2.0

=

_1(2.0)

50

oo o
Nt M N -

( z,o)‘

10 (20.0)

ALL
LOCATIONS
# % Total

27
4
15
46

3.9)

+6)
2.1)
6.6)

LN N NN

4.9)
.6)
6.8)
4.7
1.7)

34

=
o
I N PN

.1)
2.7)
1)
N 1.0)
W 2.1)
2.4)
1.1)
90 (12.8)

70 (10.0) -
159 (2.
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7y
6)

6)
3)

;OQI*v'  B
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(%]
Af\mﬁs

7.
S
i

701

an s e



R E R NN SR N R

TABLE 28
YEAR TWO SUSPENDED IMPOSITION OF SENTENCE

ANCHORAGE FAIRBANKS JUNEAU ALL

State  Muniecipal State  Municipal State LOCATIONS -
Offense Category ‘ 4 Z Total # % Total # 7% Total # % Total # % Total  # Z Total
Agsault and Battery : 29 ( 8.2) 15 ( 8.8) 1 ( .9) 5 (11.6) 50 (7.1)
Asgault : 1 ( .6) 7 (6.6) 1 (2.3 9 ( 1.3)
Accident Violation -~ 3 (C .8) 3 (8.6) ; 6 ( .8)
Concealment of Merchandise 54 (15.3) 15 ( 8.8) 33 (3L.1) 1 ( 2.3) 103 (14.5)
Concealing Stolen Praperty o 1( .3) 3 (1.8) 4 (0 .6)
Carrying a Concealed Weapon 10 ( 2.8) 3 (1.8 5¢4.7) - 18- ( 2.5)
Defrauding , 2 ( .6) 2 (1.2) 4 ( .6)
. ‘Pisorderly Conduct : 14 ( 4.0) , 23 (13.5) 17 (16.0) 2 (4.7) 56:( 7.9)
: Driving While Intexicated/OMVI 21 (. 5.9) 5 (14.3) "10 ( 5.9) 1 ( .9) 18 (41.9) 55 ( 7.8)
IS Fish and Game 16 ( 4.5) 10 ( 5. 9) 1 ¢ .9 3 (7.0 30 ( 4.2) i
Fraudulent Use of a Credit Card 21 ( 5.9) ‘ 21 (3.0) o
 Gambling ' : - , =
- Gun Related : ' 7 (2.0) 7 (4.1) 5 (4.7) : , 19 ¢ 2.7) '
Harassment : ‘ : , 1 (2.3) L ()
Indecent Exposure 8 (2.3) 1 (0 .6) 1 (C .9) o 10 ( 1.4)
Joyriding 6 (1.7) 9 ( 5.3) 1 (2.3) 16 «( 2.3)
Leaving Scene of Accident 18 ( 5.1) 3 ( 8.6) " 1¢( .9 - - - 22 (. 3.1)
Maliclous Destruction 6 (1,7) 1 (2.9 5 (2.9 T : o2 (1.
Minor Related | , 10 ( 2.8) S 15 (8.8) 2 (1.9) 9 (20.9) 36 (5.1)
Petty Larceny, Embezzlement ‘ 89 (25.1) 1 (2.9) 17 (10.0) 4 ( 3.8) 111 (15.7)
“T 77 “Poassession of MEkijuana/Hallucinogenics 19 (5.%) T T UI11C6.5) 4 (38 T 34 (4.8)
ProatiCutiun/Sﬂlicitatlon ' ; 4 ( 1.1) 19 (54.3) , o o 23 (3.2)
 Resisting Arrest ‘ S 2(C 6) 1(2.9)  1( .6) 2 (4.7) 6 ( .8)
Reckless/Negligent/Careless Driving 9 ( 2.5) 1 (.2.9) 16 ( 9.4) 23 (21.7) .49 (6.9)
Trespassing/Unauthorized Entry 5 (1.4) 12,9 5(2.9) 1C .9 o Lo 12 (1.7
' Wotthlesa Checks : R L 1 e 1 .1
35% . 35 " 170 - 106 43 708
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| ) TABLE 29 | ' "
S © ALL XOWN SOURCES OF CONVICTIONS |
: (Including Misdemeanors in Superior Court) :
YEAR 1 YEAR 2 i |
: % Total % Total ,
Sentence e - Sentence Sentence % Change
Fine 2563 (69.,1) 3114 (71.5) +21.5 & |
Time 3051 (82.2) 3670 (84.3) +20.3
Bath 1904  (51.3) 2429 (55.8) +27.6 '
Total fine susp. 165  ( 4.4) 177 ( 4.1) + 7.3 g
Total time susp., 1517 (40.9) 1664 (38.2) + 9.7 '
Total sentances 3710 4355 +17.4 o
s  Average fine | .
o Fine ‘ $285 $312 + 9.5 §'
S Fine susp. 101 103 + 2.0 ]
* Net pald - 184 209 +13.6
- Average time G :
Time ' | 26 days 29 days +11.5 '
Time susp. : 19 days 17 days -10.5 =
- Active time “ 7 days 12 days +71.4 .
: i -
| 1
':\ L 't




Sentence

Fine
Time
Both

Total fine susp.
Total time susp.

Total sentences

Average fine

Fine
Fine susp.
Net paid

Average time

‘Time

Time susp.
Active time
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TABLE 30

GUILTY PLEAS AT ARRAIGNMENT

YEAR 1

1440
1822
1043

107
822

2219

$254

159

% Total
Sentence

(64.9)
(82.1)
(47.0)

( 4.8)
(37.0)

19 days
12 days
7 days

YEAR 2
% Total '
Sentence % Change
1671 (68.5) +16.0
2064 (84.,6) +13.3.
1296 (53.1) +24.3
109 ( 4.5) + 1.9
915 (37.5) +11.3
2439 : + 9.9
$288 +13.4
195 +22.6
16 days ~-15.8
10 days =16.7
6 days =14.3

&

L



)

Sentence

?ina'
Time
Both

- Total fine sus@;

Total time susp.

- Total sentences

Average fine

~Fine

Fine susp.
Net padd

Average time

Time
Tima susp.
Active time

TABLE 31

GUILTY PLEAS DURING PRETRIAL

PERIOD

YEAR 1

% Total

Sentence

1037 (74.8)
1138 (82.
788 (56.8)

52 (3.7)
651 (46.9)

1387

$299
112
187

25 days
17 days
8§ days

19 days

YEAR 2

% Total
Sentence

% Change

1276 (75.7)
1404 (83.3)
994 (59.0)

39 ( 3.5)
673 (39.9)

1686

$322
100
222

L+

E

27 days

4 4
O = 00
0O

§ days

0O ~d
-~ N~

+23.0
+23.4
+26.1

13.
3

+13.5
+ 3.4

+21.6

= = I
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Sentence

Fine
Time
Both

Total fine susp.
Total time susp.

Total sentences

Average fine

Fine
Fine susp.
Net paid

Average time

Time

- Time susp.

Active time

TABLE 32

GUILTY AT TRIAL

YEAR 1

% Total
Sentence

86 (82.7
91 (87.5)
73 (70.2)

6 (5.8)
b4 (42.3)

104

$303
98
205

34 days
27 days
7. days

T

YEAR 2
% Total :
Sentence % Change
167 (72.86) + 94,2
202 (87.8) +122.0
139 (60.4) + 90.4
9 (3.9  +50.0
76 (33.0) + 72.7
230 +12L.2-
$327 + 7.9
118 +20.4
209 + 2.0
45 days + 32.4
23 days - 14.8
22 days +214.3

AN
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TABLE 33
FINES
YEAR ONE

Pretrial

1 Period

,fArraignments % Change

AV

A Changez. Trial Z Change3

Fine $254  +17.7 §299

Fine Susp. -~ 95 . = +17.9 © 112

Fine paid -~ 159 +17.6 187
YEAR TWO

Fine - $288 +11.8 $322
Fine susp. 93 + 7.5 100

Fine paid 195 . +13.8 222

2. -+ 7% change is pretrial period to trial
3. % change is arraignment to trial

+

$303 . +19.3
98  + 3.2
205  +28.9

+ 1

‘.—l
D N
.. & e
Oy Ln- W

$327 +13.5
118 - +26.9
209 +7.2

+ +
=
Ul 00 =
O O N

L % change is arralgnment to pretrial perlod

liii‘am!ii _
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 Driving While Intoxicated/OMVI

" Gambling , 0 4 275 3

~ Possession of Marijuana/Hallucinogenics 9 - 80 112 49

——t ey e o e o b e D e dli.*v"
) TABLE 3% | S '

A NUMBER OF DEFENDANTS RECEIVING ACTIVE TIME AND/OR FINE IN YEAR ONE

Net Activc Time " Net Fine i Net Pine No Active : TOtai1#:n
; o . : (When Imposed) (When Imposed) of $0.00 Time Served of Sentences*
Offehse>Category ; Average # Average # : i ; v T

, Assault and Battery S . 12 days 214 $143 95
_Assault , 13 23 133 6
Accident Violation : ‘ 5 30 77 56
. Concealment of Merchandise , 9 100 86 35
 Concealing Stolen Property : . B '
Carrying a Concealed Weapon 13 . 60 83 34
Defrauding . . 7 31 35 10
Disorderly Conduct ' : L 5 - .-330 78 90
. 4 1508 218 1553 4
. Fish and Game , 4 20 157 74 R
Fraudulent Use of a Credit Caxd : 50 3 0 -0

48 o225 O
3 23
7. . 64

16 106

=
&~ Oo o

22 - 70

10 . 34

52 360
1120 1680
9 82
o 3
3 4.
113 39

OO ULEFEWYHW

. Gun Related ~ - 8 33 116 . 22
Harassment ' . : E ‘ ‘

- Indecent Exposure = N : : 17 14 25~ 5
Joyriding = 27 . . 67 155 28

 Leaving Scene of Accident o B 6 52 100 86

"~ Malicious Destruction T 23 ‘38 62 . 19

Minor Related L ' : BRI § (N 63 .52 - 38

Petty Larceny, Embezzlement o ' oo . 166 85 - 45

mLST-

1 R 17
17T

33 - 102
G T

17 - 83

24 0 o 169 e

24 ,‘100.:: v

16 R L VT
S N T 43
7L ’ C 352+

6 13 :

=

Prostitution/Sochitation S \\ : 9 . 66 - 185 - 32
 Resisting Arrest Oy S5 a4 126 24
oReckless/Negligent/Carelesa Driving R 5 8 104 - 95 . 331
Trespassing/Unauthorized Entry v 1L 44 - 45 - 14
~Worthless Checks ~~ i come ‘ ‘119 . *" 12 - 138 g

, *Defendants received varylng combinations of fine and ‘sentence. Consequently, the numbers shown in f{~;{*
.‘columns 1 through 6 will be greater tWan ‘the total. number of senLences 1mposed, shown 1n;column 7&

';;3'7, | ’,\:7;; ; ““:,:‘lc_R v,1'°f:f;c"' é

S N e e




TABLE 353

. NUMBER OF DEFLNDANTS RECLIVING ACTIVE TlME AND/OR FIND IN YEAR TWO

}

Net Act1ve~Time Net Fine \~ . Net Fine No Active T&'al # .
oo R : -~ (When Iniposed) - (When Imposed) of $0.00 Time Served of Seﬁtenges*‘~
Offense Category Average # Average N \ E SR | R
Assault and Battery ‘ ° ‘ 13- days 212 5140 107 ,X 8 60 0
~ Assault < 2 13 85 50 1 6
. Accildent Violation : ’ . ; 3 14 % 65 39 3 7 6
~Concealment of Merchandise : . 11 285 W27 90 ) 7 33
Concealing Stolen Property a0 23 9 Lo 0 1] 0
Carrying a Concealed Weapon 6 54 ‘88 . 42 \ 5 22
- Defrauding A 5 22 104 8 2 2
- Disorderly Condqg;_\\\ 5 362 72 1020 X: 14 49
Driving While Phto;IEated/OMVI 4 1796 217 1777 i & 30 1214
Fish and Gamg 4 34 152 10 , | 7 17
Fraudulent Use of a Credit Card 43 12 205 5 - = L 1
Gambling ( : ‘ , : ; R y - o
Gun Relate{) e ' ‘ 5 40 154 .31 3 ar
Harassment o 5 1 0 (I ' o 0
Indecent Exposure 6 18 19 4 L2 2
Joyriding ’ : 42 73 104 27 10 8 :
Leaving Scene of Accident 3 116 -« 240 - - 156 13 73 180
Malicious Destruction -9 43 119 30 9 1L .55
Minor Related ; 9 52 55 b4 - 7 18 82 ¢
. Petty Larceny, Embezzlement : 10 15¢ - 98 61 8 16 168
- Possession of Marijuana/ﬁallucinogenice 16 © 39 9 . 39 5 11 56
Prostitutiou/Solicitation : -8 58 - 143 - 26 4 14 - o6l
- Resisting Arrest = ' 8 49 0 116 31 0 10 o 54
Reckless/Negligent/Careless Driving 6 114 0106 343 27 - 58 360
‘Trespassing/Unauthorized Entry - 13 67 79 - 44 11 12 ",‘,a;'97v,
'fWOrthleas Checks : 30 15 102 4 “, O,V 3 . 16
*Defendants received varying combiuations of fine and senten" ‘ Consequently, Lhe numbers shown 1n»

columns 1 Lhrough 6 wlll be’ greater than the total number of sentences imposed ’shown 1n«column 7.

4

i s R R R T LR R T N SRRt T T e T e b T B T T G e



ANALYSIS OF ACTIVE TIME AND FINES

Offense Category

Aasault and Battery

Assgault =

Accident Violation

‘ Concealmént of Merchandise
‘Concealink Stolen’ Property

‘.Carrying,c Concealed Weapon
Defrauding

Disorderly Conduct

~Driving While Intoxicated/OMVI

Fish and Game

Frauduleng Use of a Credit Card

Gambling

Gun Related

Harassment

- Indecent Exposure
Joyriding:

Leaving Scene of Accident
Malicious Destruction
Minor Related

Petty Larceny, Embezzlement

 Possession of Marijuana/Hallucinogenics
 Prostitution/Solicitation

Resisting Arrest

Reckless/Negligent/Carelese Driving

| Treapassing/ﬂnauthorized Entry
v WOrthless Checks

o

R

R

TABLE 36

% Change in
Active Time Imposed*

% Change 1in
Fines Imposed##

i YEAR ONE~-YEAR TWO

o

Z - Change in
¥ of Defendants
Recelving Sentences

+

—

a—

+

e

| R |

*Includes only cases in which active time was imposed
**Includes only cases 1in which fine waa imposed

’1‘+f+«4-y +1

8.33
84.62
40.00
22.22

+

+

2.10
36.09
15.58
47.67

.6.02

+197.14

+

C+

!

o+ 4+ + + 1

I A |

SRETEE BN

7.69
27.06
3.18

- ~0-

32.76

24.00
32.90
40.00

91.94

5.77

15.29

14,29
22.70

1494

11.58
75.56

26.09

+ 1.78

- 43.48
- 26.56
+178.30

- 10.00
~ 26,47
+ 6.94-
+ 12,56
+ 31.71

- +333.33

+ I

23.08

-6ST-

17.65
4.23 7
76.47
17.02 .
-1.20
0.59 o
44,00 Y
12.86 ‘
25,58
. 2.27
76.36 ;
23.08

I+ 4+ + +

I

R T
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APPENDIX 6

- MISDEMEANOR STATISTICAL STUDY

Anglysis of Cases Opened in Each Stud§ Year with.Known Dispositions

The total number of dispositions of cases in district and municipal
courts in Anchorage, Fairbanks, and Juneau during the two study years
rose from 8,375 to 8,771, an iIncrease of 4.7%. These dispositions are
outlined below by city and study year: : SR

Year 1 Year 2 7% Chaqge

Anchorage o | 5354 5586+ 4.3
Fairbanks 2321 2378+ 2.5
Juneau | 700 807  +15.3

In Anchorage the state laW'V1olatlons filed were down 10,57 and the
municipal ordinance violations filed weré up 371.0%, In the first year .
municipal cases accounted for 4.0% of the case load and in Year 2, 17.0%
of the total Anchorage misdemeanor case load., Five offenses account for
most of the increase in municipal cases. :

TABLE 37

- ANCHORAGE MUNICIPAL ORDINANCE VIOLATIONS FILED

§i

Offense o Year 1 Year 2 Z‘Chaqgg;“
Driving while Intoxicated/OMVI* , 51 394 7 +672.5
Reckless Driving ‘ 40 197 +392.5°
‘Leaving Scene of Accident ‘ 28 138 - +392.9
Prostitution/Solicitation’ 33 70 #112.1

- Resisting Arrest 9 45 4400.0

*Operating a motor vehicle while intoxicated

The same Anchcrage state laW'offenses filed dewreased an average of
16.7%. Another major decrease in Anchorage dlstrlct court was in
posse531pn_of marljuana/halluc¢nogenlcs. :

i
N

A similar trend in municipal ordlnance v1olations flled exists-ln "   f $f;”Q

Fairbanks. The state law filings declined 3.4% and the municipal °

ordinance filings rose 17.2%. Thtef offense categorles account,for_ 1,_;_]"f¢f_.
most of the increases in mun1c1pal.cases.fl el PR

»

S T
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TABLE 38

VFAIRBANKS MUNIGIPAL ORDINANCE VIOLATIONS FILED

Offense Year 1 Year 2 7% Change .
Coﬁcéalpent of merchandise 34 190 +458.8
Prostitution/solicitation - 22 43 + 95.5

Disorderly conduct - ' 112 157 + 40.2

In Fairbanks state law filings, concealment-of-merchandise cases rose

327.3% (22 to 94), prostitution/solicitation declined 21.2% (33 to 26),
- and disorderly conduct rose 32.0% (175 to 231). The comparison, offense
by offense, is less clear than in Anchorage.

Juneau experienced an overall increase in cases of 12.47 between

the two years. j In Juneau there were very few municipal ordinance

viclations, fllqd——none in the first year and 20 in the second year.
Given the small: number of filings in each offense category, the rate of
change was not aa 31gn1f1cant as in the larger jurisdicticus.

TaBles 10 thrOugh 19, appendix 5, fllustrate the case dispositions
by offense category and by locatlon.»,

Analys1s of Hypotheses

Has the new policy made guflty pleas less frequent? Are guilty pleas
ocqurring at a later stage because of the new policy?

TABLE 39

COMPARISON OF GUILTY PLEAS IN TWO STUDY YEARS

Pleas at Arraignment (Guilty and Nolo)

e ' . - Total
| 5 | o Dispositions
‘Year 1 . 3563 (42.5%) : 8375

Year 2 3936 (4s5.0%) o 8771

Pleas in Pretrial Period T
(Gullty to Orlgﬁnal Charge, Lessér Included, New CharoeJ

“Year l o o 15,2133 . CZS.SZ) o 8375
Year 2 . 23711 Qr.0m) -7 1
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The total number of cases dlsposed oﬁ.by gullty (or nolo) pleas at
either district court arraignment or after arraignment but before trial
(the "pretrial period) increased slightly in the second study year. In
the first study year, 69.0% of all)dlSPOSltlonS were: accounted for by
pleas at district court arraignment or during the pretrial period. In
the second study year these pleas accounted for 72.0%Z of all dlSpOSltidnsm

There were no significant changes in the procedural stage of the ’
gullty pleas. Of the 26 offenses analyzed, in 21 offenses there were
consistent trends in pleas. That is, if pleas at arraignment increased
from Year 1 to Year 2, then pleas in the pretrial period increased; the.
same was true for decreaseS*ln pleas. The most notable exceptions were:

TABLE 40 s

COMPARISON OF GUILTY PLEAS BY OFFENSE

% Change District % Change Pretrial

Court Arraignment Pleas - Period Pleas
Disorderly conducc =7 + 33 1
Fraudulent use of credit cards Q.0 ‘ +900.0
Gun related (weapons offenses} +14.7 o - 19.4
Petty larceny, embezzlement ‘ +11.1 - 6.7
Prostitution/solicitation - .. - -62.1 : : + 12 o

The overall trend was an increase of 10.0% in pleas at both.procedural
stages.

The overall number of cases Witﬁ.dispositions in Anchorage, Fairbanks
and Juneau rose from 8375 to 8771 for only an increase of 4.7%. In the
same- perlodS'the.freqpency‘and timing of guilty pleas did mot change
significantly. The overall rate of change for pleas at arraigmnment
(10.4%) and pleas in the pretrial period (1Q. 6%) remained constant. In
comparing the rate of change between the two stages over the two years,
ouly five offenses showed opposite tremds, Table 20, appendix 5, shows
the comblned,guilty pleas for Anchorage, Fairﬁanks and. Juneau,

Has the new-policy lncreased the time from flling of cﬁagges to trlal

‘the average.dlsp031tion times for specific offenses varied from location b,‘
- to location and study year to study-year. In Anchorage. only one.offense—-

court‘d152931£10n7 e B R

' Tﬁe average disposmtlon tnmes in all three Iocatlons declined but

carry:ng a concealed weapon—had a loagei mean dlsp031tion.time in the
second year thHan in the first. In,Falrbanks four offenses took.longer
ln Year 2; ln Juneau, eigh: took. longer.~ S ;m,

In all district cou:t locations dlsposition times declined and the je;:iﬁe

.corregponding rate,of guilty pleas at arraigmment increased. The

fcllowlng taﬁle.Shgws the.trends in.dlspositlon.times. 1‘1.‘,e;@,

,eég
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TABLE 41

DISPOSITION TIMES

District Court Year 1 - ~ Year 2 A Change:
Average Arraignment Average Arrajignment Average
~Days Plea Rate Days Plea Rate Davs
Anchorage 58.23  (39.7%) 39.34 (41.9%) -32.4
Fairbanks 53.00 (46.47%) 38.78 (49.2%) -26:8

Juneau | 41.55 (48.3%) 37.98 (49.9%) - 8.6

In Anchorage district court the average of all disposition times dropped
from 58 days in Year 1 to 39 days in Year 2. The two most frequent

- offenses in Anchorage——OMVI and disorderly conduct--accounted for 41.0%

of all dispositions in Year 1; each averaged nine fewer days in Year 2.
In Fairbanks district™court OMVI and disorderly conduct accounted for
29.0% of all dispositions; OMVI averaged 16 days less, and disorderly
conduct six days less. The same two offenses iIn Juneau district court
accounted for 46.0% of ail dispositions; OMVI averaged nine fewer days,
but disorderly conduct averaged eight more days tham in the first year.
(See Table 24, and Table 25, appendix 5.)

‘Has the new policy caused a change in procedural stage for disposition
,of'mlsdemeanors7w

The,major impact on the disposition stage of misdemeanor cases has
been the incréase of trials.r About the same percentage of cases were

‘resolved at district court arraignment in both study years. The number
~of dispositigns in the pretrial period declined slightly as the number

of trials 1ncreased. For all cases In all locations the disposicions
were as follows:

TABLE 42

DISFOSITION STAGE

17

Procedural Stage - ‘Year 1 % Year 2 Z
. Arratgnment . 3779 45 4069 46
Pretrial period ' 4159 50 - 4027 46
" Trial | | 283 3 488 6
S DA L SRR kP L © 8771
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Has the new policy resulted in,mofeg&ismiSsals in the pretrial period?

VT';%" Ll
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e =

- second year both at arraignment and during the pretrial period.

[N

The dismissal ¢f misdemeanor cases was substantially reduced in the.

TABLE 43

E

'DISMISSALS (AND PERCENT OF TOTAL DISPOSITIONS)

Arraignment Pretrial Period - Total v 
Year 1 213 ( 2.5%) 1971 (23.6%) 2184 (26.1%) 0
Year 2 160 ( 1.8%) 1612 (18.4%) 1772 (20.2%)

At arraignment the frequency of dismissal declined 25.0% and during the -
pretrial period dismissals declined 18.0%.  Of the 26 offenses only four
showed an increase at arraigmment, and 10 an increase during the pretrial
period. Table 26, appendix 5, shows the dlsmlssals by type of offense.

Has the new policy reduced "dlfferentlal sentenc1ng (i.e., stiffer

sentences for going to trial rather than pleading guilty)? Has the
new policy resulted in stiffer sentences? ‘

(°trialm,and Yeaz'2 fines at,a:relgnment, (See.TaEle.BB appendix 5 ) | ee,w]fd

The analysis of sentences includes those sentences in which the ; ,
sentence contained some time and some fine, all of which could have been -~ 3
suspended. The sentences are differentiated by guilty pleas at district :
court arraigmment, during the pretrial period and guilty at trial. Forx
115 sentences in Year 1 and 62 sentences in Year 2 the source of plea e
was not available and those will not Be included in the data. Table 29, ' : i
appendix 5, includes all 26 offense categories in all three locatioms. '

ke

The’ sentences with only fines, only tlﬁe, or Both time and fine
increased about 20.0Z. The fines with all the fine suspended rose,; but'

rvonly 7.0%, and the fines with the time suspended rose, but only 10.0%.

These: increases are represented in an overall increase of 17.0% in the NS
number of sentences. The ‘seatence of time or fine increased by 10.0%, =
while the average suspension remained relatively constant. OQverall, the
net fine paid rose 14. 07 and the net active-txme rose 71 4%, -

To analyze the sentenclng &ifferenteal the sentences were_sorted by
time of plea: arraigmment, during gretrial period; or after” trial. The
data for all three locatioms for each type of plea is contained inm -

‘Table 30Q, Table 31 and Table 32, appendix 5. The;sentencesrwere'separeted‘ o
by fine to pay and time to- serve and compared at each.time of plea in R .

Eoth,years;, o

s : . o : SR

The overall pattern can Be.v1eued by comparing Year'I flnes at
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The differential between fines given at arraignment and during the
pretrial period ('Z changel') decreased between the two study years.
. differential between fines given in the pretrial perlod and trial
("% change2), which is a smaller differential, also decreased. For
“the differential between arraignment and trial ("% change3") not only:

wag the differential of fine and fine paid smaller than in Year 1; but -

the amount suspended increased.

TABLE 44

| COMPARISON OF FINES IN THE TWO STUDY YEARS -

Year 1

Year 2
Arraignment Trial ~ Difference
‘Fine 5283 $303 | 5.2%
Fines susp. - 93 98 i 5.4%
Fine paid 195 205 5.1%

o

-~ This indicates the old top: f ines became the new bottom fines, and the
dlfferentlal for fines was reduced.

‘ The dlffereng%al in active time between the two years was con- :
‘ ‘31derab1y greater tnﬁn differential in fines.‘ (See Table 33, appendix 5.)
. The pattern in-Year ! was an increase in the total time imposed, but
the amount of the increase was suspexded. - During the second year the
dlffexentlal increased substantlally over Year 1. The lveraoe of 22
days actxve time after trial was brought up by some par11cularly large
a_.ntances :meosed after tridl: . : !

S

TABLE 45

ACTIVE TIME FOR SPECIFIC MISDEMEANORS

: Co "Total Active
Offense Category

T A Time(Days)
Assault and’ battery ; 23 18
‘Concealment of merchandlse 230 ) 12
Petty 1arceny/embezzlement 17 S 16
Prostltutlon/sollcmtatlon ,;'13 154 .
63

Trespass. S - T - T &

; _The énaljrsis‘ of misdemeanor sentencings in the two sktud”'y years .
" yields some of the most iInteresting results. In order to frame the'
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parameters for the sentencing data, the sentencing alternatlves must be =
analyzed. These alternative judgments may be in addition to or inm. lieu
of sentenc:.ng. No data is available for deferred prosecution frorn the
court system's computer records. For administrative records the case is
open until the conditions of the agreement are met and then the case 1is :
dismissed. ) X AT

TABLE 46 | Lo e

OTHER MISDEMEANOR JUDGMENTS

Year 1 Year 2. Z hang.e S

Deferred sentencing 12.C .5%) 18 C .5%) . + 50.0 .
Suspended imposition of sentence 701 (30.3%) 708 (18.2%)  + 1.0 E
Restitution 92 (C4.0%) 166 ( 4.3%) . + 80.4
Probation : 69 ( 3.04) 55 ( 1.4%) - 20.3
Other conditions of sentence* 542 (23.4%) 1145 (29.5%) . +111.3
License action* , 899 (38.8) 1792 (46.1)  + 99.3

2315 ° 3884 +67.8

*The other conditions of sentence included: no similar violations;
credit for time served, no visitation, defensive driving school, alcchol
screening, etc. The license actions applied primarily to traffic offenses,
with OMVI accounting for 87.5Z in Year 1 and 88.8% in Year 2

The dlstrlbutlon of suspended :meosn.tlon of sentence is outlined in =
Table 27, for Year 1, and Table 28, appendix 5, for Year 2. ‘

' The most s:.gnlflcant decrease in suspended Imposition of sentence
was seen in possession of marijuana/hallucinogenics——a drop of 78.6%. A
partial explanation for this is the overall decline in filings of pos="
session of marijuana charges. The greatest increase in suspended ‘
imposition of sentence was. in concealment of merchandise (123.9%), and
petty larceny/embezzlement CSS 6%2)« :

Interim Results of M:.sdemeanor Statlstical Stndy

Evaluatlon of t&e court system misdemeanor data is scﬁeduled to.
continue in two phases. In phase one, ag part of the: court management

--analysis, Both reported and unreported data will be made a.vailable to e ‘

court administrators for their J.nterpretatmn and- analys:\.s Any

: suggested ‘explanations for sentence differentials, changes. in sentence

severity, or the decreases in dlspositlon times and dl.smlssals, w:t.ll
be evaluated for mclus:.on in tfxe fmal report. ° ; ot :

Tﬁe seccnd p‘fxase w:tll involve evaluat:l.on of add:r.tional data fronr
dispositions of second year open cases.. . As of August 1977 the deferred s
proseeutlons from hot& study years sl’muld. have Been closed By dlmssel. R

e
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Through evaluation of disposition ‘times.of dismissals it should he : i
possible to draw conclusions concerning the use of deferred prosecutiom, -
. The analysis of disposition times for all cases will be refined in the

second phase.
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B : - OFFENSE CATEGORIES

; , -

Many misdemeanor oifenses against state laws and munlclpal,ordlnances
have been grouped by the Technical Operations Section of the Alaska - e “
Court System for purposes of administrative and statlstlcal Teporfing. - e
The following list outllnes the administrative categories ofs speciFlc N e

offenses' ‘ . ey

=

.

Offense Category ,  Specific OffenSes Include& .
Assault | ' "—Unspeclfled sxmple assaults as oppos ed ;
‘ to assault and Eattery. S S L

f

Accident Violation, - —False report of -auto accident,
~Fajilure to give information or Tender
assistance (no injury).

'~Failure to report accidents.

’ -

Concealment of Merchandise ~Shoplifting

"

Defrauding ‘ —Defraudlng an. innkeeper.
~Fraud by person authorlzed to prov1de
goods or services. 4
-Miscellanéous frauds not 1nvolv1ng N =
“credit cards. : S R o

Disorderly Conduct -Excretion in public (mun1c1pal
ordlnance) o

Driving while Intoxicated/OMVI -Includes drugs or alcohol.

Fish and Game : ~License v101atlons. R
~Commercial or sport flshlng or
w1ld11fe violations. ‘

=
- 5
R _ 2

. . 5\ L
Gambling - -Attending a gambllng'establishmenc.
e : ”~Conduct1ng a gambllng game., ;
Gun Related o . =Shooting across roadway. ,
Ty T ~Carrying flrearm wﬁlle under the

. : influence. P » : o
~¢7  ~  <~Flourishing a flrearm. 5 ‘;- ' g
' - -Shooting at buildings, S e

Malicious Destruction ~—Ingury to- bulldings. «
. Minor Related R T ST “‘,TwContributxng to the_dellnqpency of
. e T o ~ of a child. e :
~Minor in card roams.’w ve rAEY“
‘)—Furnishlng llqpor to a‘minoru»

. L
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Offense Cat@goiy

1?étty'Laréeny; Embezzlement

- »Prastitution/Solicitation

Worthless Checks

RN

-169~

Specific Offenses Iﬁhluded

-Petty larceﬁy.

. ~Embezzlement, bailee.

-Embezzlement, servant or employee.

-Prostitution.

~80liciting or procuring for

‘ prostitution,

~Assignation (municipal).

~-Lssuing funds without funds or

credit.

~Drawing checks with insufficient

funds. : :

il
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APPENDIX 7

IN THE SUPREME COURT

‘STATE OF ALASKA,

e

Petitioner,
V.

THE HONORABLE VICTOR D.
CARLSON, Judge of the

‘Superior Court, and the

SUPERIOR COURT for the State

©f Alaska, Third Jud1c1al

District,
‘Respdndents.'

SIDNEY LEE VAIL,
Real Party in Interest.

OF THE STATE OF ALASKA

STATE OF ALASKA,
Petitioner,

Ve

SIDNEY LEE VAIL,

. Respondent.

¢ .
W

[No.

7
St

File No. 2986

OPINION

1327 - October 15,

19761

- e e

- W W am an

Motion for Writ of Prohlbltlon to issue to ¥
Victoxr D. Carlson, Superlo* ‘Court Judge, B
Thlrd Judn.c:.a1 DlStrlCt Anchorage., s
Appearances- Charles M. nerrlner, A551stant el R

District Attorney; Anchorage, and Joseph ’
~ D. Balfe, District Attorney, Anchorage, o
 for Petitioner. R. Stanley Dltus, Anchorage,‘*
for Respondent Vail. ' :

;Berore. Boochever, Cnlef Justlce, Rab1now1tz,;,>' _,3_
Connor, Erw1n, and Burke, Justlces.jy';w,_ 5[ &.

g (D

, 'CO?NOR, Justlce.;' i \ S
5 RABINOWITZ Justlce, wmtb whom BOOChmver, Chlef
~ Justlce, jOlnS, concurring. - s L




Lf"defenuant Vail in lleu of trjlng hlm for elther first or second

~kauthorlty. ‘

: 2 tiatiénstwith the prosecutor pursuant to Criminal Rule 11l(e).

(l — o ;’) : : . v(!" ‘ _171_

’eptlon to accept a gullty plea to the crlme of manslaughter from.

»reductlon of charge,'aud has apnlleu't this court for a writ of

J The'prOsecutor was willing to accept guilty pleas to manSlaughter

o . | i W

In this case the Superior Court. has announced its inten=-

SIS

degree murder. The district att orney does not concut in thls
prohlbltlon on the gtound that the trial judge has ex ceeded his

COunsel for Vail and his co-defendant engaged in nego-

'i; from b?th defendants, but not from only one, feellng that his
cnane7% of obtalnlng a conviction of laylor, the co- defendant

'}would~be‘sub5tantlally better in a joint trial than if Taylor

“’twerjftried:alone.r The court, on the other hand, was willing o

acc

=
S

pt a manslaughter plea from Vail even though Taylor was not

“al %o pleadlng gullty. - This the prosecutor was unWLlllng to accept.
{' .

\—N
2 \»\N_\

Judge Carlson c1ted a numbe* oF reasons for accepting

”kg‘a manslaughter plea.~ the possibility that Vall was sufFer1ng

Lo

"*lrom<d1mlnlshed capacity; Vail's youth (age 20); compllcated

-~ issues regarding bifurcation of trial, severance of defendaats,

and euidentiary problems under Bruton v.~Uhited States, 391 U.S{

” 123, 88 s. Ct 1620, 20 L.Ed.2d 476 (19ok), which would arise in
"*eya jOlnt ttlal but would be mooted if either or both defendants

pleaded gullty, Sav1ng the cost of a trlal-‘av01d1ng the p0531blllty v

that Vall mlght be acqultted- and hlS belIEL that the 'sentence for

/1\
Ko
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ﬁthe tradlulonal nolle prosequl power JGlntlY in“the court and the o

e

manslaughter would be'su;f1c1ent to punlsh Vaél

Vail argues that Alaska Criminal Rule 43(0), wblch permlts_gi

2 court to dlsmlss a prosecution "in furbherance of 3ust1ce,? vests « 3

1/

‘prosecuulon. See~Peopleﬁz; Superlor Court of Marln County, 446v

P.2d 138, 146 (Cal. 1968).' Since.the natureas of‘the nollelprosequng;?r

'power is tradltlona1ly to dismiss a prosecutlon in whole or in part,4 

People v. Sidener, 375 P.2d 641, 643 (Cal. 1962) (Traynor, J ), apueal

dismissed and cert. denied, 374 U~S; 494 (1963), overruled on. other

giounds in Peoole v. Tenorio, 473 P.2d 993 (Cal l970), the courb~3  “

also has the power to dismiss or strike out a paru.' People v.. g‘ﬁ]‘ﬁ

Burke, 301 P.2d 241, 244 (Cal. 1956). Since manslaughter is a lesser '

‘offense included in a charge of murd-_, Vail reasons thaﬁ the'courtﬂf 

;may reduce the charge by "strlklng out a part of the charge. 'He,l,:"

€

further reasons that the Alaska COHSthuthn contalns,‘_Tolled 1n ltS
: ! J

terms, the doctrine of separation of powers. Public Def ender Agnncy E

| v. Superior Court, 534 P.2d 947, 950 (Alaska 1975). Thls Prlnclple: f

he: argues, prevents the exercise of the noTle orosequl power from

1/ Alaska Cfiminal Rule 43(c)gprovidés:‘.j' S e T

"(c) IN FUQTHLRANCE OF JUSTICE. The court. may,
either on its own motion or upon the. appllcatLOﬁ
of the prosecution attorney, and in furtherance
of justlc order an action, after indictment
-or waiver’ o; indictment, to be dismissed. ° The .
reasons for the dlsmlssal snall be set forth

in the oraar." R SRt o
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5*, béiﬁg conditional dn the approval of another branch. EsteYbar v.

-+ Municipal Court, 485 P.2d 1140 (Cal. 1971); People v. Tenorio, 473

o

 19;2a>993,’996 {Cal. 1970); sae'generally O’Donoghue v. Unitéd States,

7 289 U.s. 516,/ 530 (1932). .

vail's reliance on California precedent is misplaced.
 The "part” of a charge referred to in Burke and Sidener was an

'allegapion that the defendant was a prior offender,,which under

'_the,Stagutesvsubjected him to increased punishment. Dismissal

' Wésstughtﬂeither because the prior conviction had not been suffi-

k~giently proven or because the facts showed that "in the interest
.( s6£‘ju§tide" the defendant should not suffer the increased penalty
o “,which the:repeat~offender provisions would warrant. People v.

- Burke, supra. Neither,case, and apparently no other Calfornia case,

~ Speaks to'a lesser included offense. ‘The facts of this case'have
,;ndt yetbbeen preéented at trial; nor do we perceive, from the statement

"-f’Q£7Ehe facts by the district attorney, that this would be a case of

*”ﬁhe/natuie envisioned by the Burke and Sidener courts.
’?_?‘ - Further, the California Supreme Court has explicitly held

 tHak, except in unusual circumstances, the trial judge may not use

- e

ok

")whiS‘nollegprosequi powers to engage in plea,; charge, or sentence

. ”bargainingjwithout the participation of'the‘prosebution. If the
j',"bargain" is in fact opposed by the state, there cannot be said to

fhavéﬂbeenAa real plea bargain, and such use of the couri's power

. has been held an abuse of discretion since it is not "in furtherance

.
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‘Prosecution Function, § 3.9(a) Commentary . (1971). Nor did any of the

~174=

of justlce" under the langua je of Callrornxa Penal Code § 1385, whlcnrif;

is similar to Alaska Rule 43(c). People V.. Orln, 533 P. 2d 193 197

2/
201 (Cal. 1975) {(alternative holding) Vail's constltu lonal argu—;

ment, 1nclud1ng hlS rellance on Tenorio and Esteybar, has also been

considered and rejected by the CallFornla courts.- People v. Smweh
3/ :
126 Ccal. Rptr. 195, 197-98 (Cal. App. 1975) While the reduced

chaxr rge in Smith was a related but not a lesser 1ncluded ofgerse as. b
it is in the case at bar, the policy considerations of the Smlth courﬁw;

are persuasive. - It reasoned that the executive'branch and the grénd'gic

jury have exclusive authority for charging a criminal defeqdent,'ﬂTheﬁ7i

‘court then concluded that the trial court could not charge a non-

included offénse. 126 Cal. Rptr. at 198. We ﬁust go further}‘aﬁd7"x
hold that although the court may, jhd’Clally determine the dlSPOSI+10u

of a charge based on the evidence, the law and its sentenc1ng poweg,‘n:

NN -
e

2/ Orin recognized that the trial court may, in the exercise of its
sentencing discretion, have occasion to dismiss charges in furtherance
of justice. It also left open the possibility of the court using ‘the
dismissal power without the participation or consent of the prosecution
if the prosecution has a "rigid" and "obstructionist" p051tlon oppose&
to all bargaining in all cases. 533 P. 2d at 201~02 : ‘

‘J, ’ f
9 ;

’3/ The Callfornla cases add*essed in Sﬂlth, 1nclud1ng Tenorlo and S

Esteybar, struck down a number of California statutes which condltloved
various sentencing alternatives on the consent of the prosecutor. Thé
statutes were held to violate the separation of powers, since they
shared with the executive branch the judicial function of dlSpOSlng oe,'

- cases. .As People V. Smith, p01nts out, none of these cases dealt with

the charging functlon, which is "the heart of the prosecution functlon.‘
126 Cal. Rptr. at:197-98, quoting ABA Criminal Justice-Standards, Ehb_ﬂ

deal with plea -- or charge - bargalplng 51m91101ter, as the 1nstant
case does. '

~ For the same’ reasons, our de0151on today does not call 1nto """ S
question the constitutionality of Rule 43 (c) in any context otber than

this one. By its terms, the rule deals w1th tne jud1c1al Iunctlon or

_dlsp051tlon.

W




wwhlch charge to initiate based on defendant s willingness to plead

' Court, 534 P.2d 947, 950-51 (Alaska 1975), we set aside a trial
Vcourt order directing the Attorney General to prosecute a case.
'Such an order, we held, violated the separation of powers because

3 theddecision whether to prosecute a case was committed to the dis-

judicial control or review. Here the trial judge, with the defendant's
o agreement,5Wa§ in effect ordering-the dlStrlCt attornej not to pro~
. ééédte the murder charge against Vail. 4

’negotiater'would detract from the judge's neutrality, and would

only viéw with concern the judge's participation as a state agent

~-175~

in effect ueurp the exeeutlve functlop of ch0031ng

gullty to a lesser offense. In Public Defender Agency V. Superlor

cretion.of the execuelve branch, and therefcfe was not subject to

\\
“
I

l

We are also concerned that a judge's involvement as plea

»

present_a‘danger of unintentional coercion of defendants who could

4/

ln‘the‘negotlaelng‘process. See People g;_Smlth, supra at 197.

".4/ The Smlth and Orin courts relled in part on a series of guilty
‘plea statutes, Cal. Penal Code §§ 1192.1 et seg. Even absent these

express statutory considerations, we are persuaded by the policies
enunciated in arriving at their decisions.

'S
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In connection with these‘policies,’we'note that Fed.7R. Crim. o,

Sy

ll(e)(l) now prohibits a trial judge from part101patlng ln ple‘ %@  _
-5/ L
negotiation dlSCUSSlOﬂS.
Even though Judge Carlson has not yet 1ssued an o:dar

reducing the charge in this case, we note that he’ fully stated

oy ‘i“

his reasons as requlred for such an order by Crlmlnal Rule 43(c). | 7‘ﬁ§
We thereLore Ssee no reason, given the seklousness of the legal |
issue lpvolved to postnone exercise of our superVLSory power.

The writ of prohlbltlon shall lssue. AS 22.05.010(a); Alaska

App. R. 25(a).

5/ We recognize that the only subscantlal dlrference between Alaska
Criminal Rule 1l(e) (1) and the Federal crlmlnal rule of the same
number is that the federal rule contains the éxplicit prohibition
against judlClal participation in bargaining while the Alaska rule"
does not. The policies we have discussed persuade us that thls ‘
dlfgerence shou1d not be dlSpOSlth ;

.

-

Federal Rule ll(e)(l) and Aits underlylng pollc1es are’ dlscuased

' in United States v. Wexrker, 535 F.2d 198 (24 @lr, 1976). See also ,g;“'

the comment to the\rule, reprlnted.ln 8 Moore"s Federal Practice .
¢ 11.01(4], at 11-14 to 11-15 (24 ed., rev. 1’75)-' In deecord w1th
the federal rule are the ABA Criminal Justice Standards, Pleas of = °
Guilty, § 3.3(a) (Aoproved Drafb, 1968), and Unlform Rule of Crlmlnal -
Procedure 441 (1974) , ; AL B » o




: hearipg before Judge Carlson on June 18, 1976, "with all

hy

" doins, concurrvnq.\
~respcndenr Sidney Lee Vail and CO—defendant Timothy Taylor

u7f1rst degres murder in violation of AS 11.15.010. According

vto Vail's brief, the matter then came on for‘pre*trial
"counsel present-"

“superlcr court that they had been engaged in plea dlSCLsSLQn
© Mtoward the end of dlSpOSlng of the pending case by pleas to
’ fthe lesser included ofrense of manslaughter.” . The superlor
court was also advised that the prosecutlon‘was agreeable. to
_acceétiné pleas to maaslapéhﬁer from both Vail and Taylor
giproVided'theyegreed‘to a stipulated sentence of iS years as
5 each. Aceording to Vail, the superior court then.". ..

- sua sponte, based apparently upon its review of the file,

wisdom, indicated that it would'accept,a plea of_guilty to

~ from conducting any pr
prgsecution which are off the record. Addlrloaa11y,‘1 note

-177- A I T R

7

,RABINOWIWZ JLsnﬂce, with whom Boochever, Cnlef Justice,

[c3

b

The'record we have been furnished indicates that

were jolntly charged by an Indictment with the offense of

/ I‘F?QQ\

1
At this conference it is asserted that

counsel for the state and derense counsel informed the

statements of counsel, the circumstances involved and its

manslaughter £rom either or both of the defendants with -open
sentencing.”

‘On’ June 22, 1976, counsel for Vail advised

l. There 1s no lndlcaclon whethexr this ccnference

was on the recozd or whethexr Vail and Taylor were present.

My own view is that Alaska s trial courts should refrain
#zeedings relating to a criminal

that Criminal Rule 38(a) requlres the ‘presence of the defendant
"at. every stage. of the trial. ~ :

o [ R Lo . . :
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“the superior court that Vail would enter a plea oE gulltj to.‘ “a

nanslaughter w1th open Senteqcvng The mat ter was snt for
hearing on Juna 25, 1876, on the COnLemolaLed change of plea, , 'k if

by respondent vVail. At this hearing counsel for the state

I~

objected to the co’rt's 1ntaqtlon to parmit Vail o Entar A,

b o Tk

plea of quilty to the lesser included gffense of ﬁansléa@ht&rir
and stated his reasons for his opposition. At the conclusion
of the hearing Juﬁge'Car;son’anncunced that.he intended to
accept a plea,of.gﬁilty to manslaughter from Vail on July 7,
l97§ﬁ This delay in the change of plea proceedings was
{granted by Juﬁgé/Carlson_ﬁo enable the piosecution to seakya 
ruling from this court as to the propriety. of his éontemplétéa
action. |

In granting tne delay JudgarCarlson reﬂarked that-

The reason that I woqu accept a plea
of guilty to manslaughtsr is that I find
that the one to 20 years which is the !
ranga of sentence for manslaughter appears
at this stage of the procesdings to be a
sufficient range of sentence to punish Mr.

Vail for what he had done. 2 /

The transcript of this Jun= 25, 1976, hearing’ further reVeals}

[CO

that the superior court characterized its actions in the
following manner:

I also take into accounu that this is
not a —— from the court’s s;a1d001rt, uhls,. 
is not a pTea.bargalnlng svtLatLdn, this is
‘what . - .« or the sub-category of chargn L
bargalnlng, reducing a case --— the.charge R R T
in a case, and it appears to me that the —— ..~ = ¥

: justlce would be done by the publlc to hav ng

- . 2. The court's oplnlon detaﬂls nquroas addltlonal ,
- reasons Judge Carlson artlculated ror‘acc°pt1ng a manslauqhter
plea. : : : : L o




(7

. —179— :

“ '+ a plea to manslaughter instead of runnlng the

S . risk of an acguittal which to me appeaxs very ‘
pEp P unlikely, but thzre's alwajs'_natVPOSSLblllty, !
o - and the great PXUQHSP both of prosecution and
i ' appeal. : -~

2 These remarks of Judge Carlson are crucial to

aﬁalQSis and disgositidn of the issues raised by the state's

- petik ion for writ of p*OnlblLVOn. In my view, they clearly

D=3

1n&1ca e that what rcallj transnlred here does not present a

e true Criminal Rule 43(c) court dismissal issue; rather we

‘are ccnxronted'WLtn.a questlon which concarns the extent of

tnn trlal court's authority under Crlmlral Rule 11l(e) governing
(',L) () 3
plea agreement;proceduras

G © - ASs Rule ll(e)(l) is presently structured, it

ok s

. o o . . ey . [CERRN

pﬁrnvts "[t]he a torney fo& the stata and the attorney for
'theyaefendant“,to engage jn discussions encompassing both
€éﬁﬁfge ba;géining and sentence bargaining.. No é;oyision of
Rule 11 aﬁéhorize;kthe’cburt,to engage in either charge or
senteﬁce discussith‘With eitherlﬁhe state or the accused
for the purnose of obtaining a- dlspos1tlon of the mauter

g¢4;~u4ithcut,t;ial,~ Subsecgtions (2), (3) and (4) of Rule 1L

o« essentially contemplate a passive .ratification role for the AN

3. '‘Bes ABA, Standaxds Ralatlng to Pleas of Guilty,
Standards 3.1~-3.4 [hereinafter cited as Pleas of Guiltyl. I
do not interpret Criminal Rule Y1{e).(3), which providess “If
tha courkt accepts the plea agreement, the court shall inform
~the defendant that the judgment and sentance will embody
: either the ‘disposition provided for. in ths plea agreement or
& another disposition more favorable to the defendant” as . -
gy B authorlzxng active plea nego»auloﬂs on the part. of Alaska’ s

‘ ‘ftrlal gudgas. . :

: 4. Slnce August of 1975 ho‘Attorney'Generalihas,
Jnstluuted & pollcy which pu*no*ts, in its general outlines, to
~-;PrOﬁlblt all state prosacutors from santence bargalnlng and also,«

. &or the most paLt,,charge barcalnlng. . : .

R
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 for the state.

Wl

trial court in relatlon to aﬁy chargo or sent_nga dlscu551ons

‘which have been entered into by counsel for the accusad and
5 . : .

In the circumstances of the case at bar, the
record we do have unambiguously indicates that the superior

court actively engaged in cna ge oavgaining- ‘Thus, as I -  ‘m g

5. Alaska's Rule 1ll{e) does pot contain any
provisicn,vhich paral‘els Standard 3.3(b), Pleas of Guil F*,
sugra‘note 2. Tnis Standard provides: ; L

(b) If a tentatiuwe plea agreement has been j

reached which contemplates entry of a plea of%z
_guilty or nolo contendere in the expectation that

othar chargas before that court w1ll be dismissed
or that sentence concessions will be granted, upon = |
reguest of the parties the trial judge may permit

the disclosure to him of the tentative agreement

and the reasons therefor in advance of the time

for tender of the plea. He may then indicate to ;
the prosecuting attorney and defense counsel . RN
whether he will concur in the proposed disposition  + -
if the information in the presentence report is 5 o
consistent with the representations made to him. R
If the trial judge concurs but the final’ dlSpQSlulOﬁ o
does not include the chargs or sentence concessions
contemplated in the plea agreemept he shall state.
for the record what information in the presentence
repoxt contributed to hlsxdﬁcic4on not to grant

these concessions. . : S e e e

¥

The Commentary to this Standard reads inipart: e

It does not follow from the above, however, that
a trial judge may never indicate his concurrence in the
proposed concessions prlor to the time the dexeidan*‘ T
enters his plea. There is one situation in which ..
the judge™must do so, namely, that in which the S
concession would be.grantod by'recelpt of a plﬂa o
o » to a lesser offense. Consent of the court is
s : typlcally required for 'a lesser plea, g;g., Arlz.’

‘ ~R. Crim. P. 184, and since acceptance of the plea I
to & lesser included offense would bar subse queng>3i'75'1§ﬁ
prosecutvon for the greager offense, the determlna ion - .
'must b2 made prlo* to th° time the plea is acce pted. ,“ajjj
. 'q_,,.(,ﬁ",

nhus, wnlle the trlal jhdge should not ba requlred
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  pe c@xva the question confronting this court, We«must‘deCide
'*' wh&tﬁer Crlmlnalvkule 43(c)6in light of thebérovisions dfv!
k‘ Aﬁﬁ1é’l1,'was intended to authorize the trial court to eméloy |
the @harge dismissal power as a vehicle for‘an activevrolekj‘
'% in §1&§'dis¢uﬁsicns‘encomgassing either chargs oxr sentencé»
 ﬂan¢$S$i0n§ﬁ:¢r poth. I am of the viav that Criminal Rule
43(c) was not intended to give legal sanction to such
1a¢ﬁiviﬁies/0n,tﬁé t;ial“court’sbﬁart- Eor”naithgr C:iminaly
? :RQ;é 43(&) no%kRule 1L (e) éuthorizes the use of the triél
laﬂﬁﬁﬁ‘S‘&ismisSal:pow&rsfas an adjundt'to judicial plea
*,Q§gﬁt%ahionsa L@?us,kl jéin in the-majorityfs conclusion
that the writ of prohibition should issue.
’Aaﬁittealy,oAléska's Rule of Criminal Procédure
- which xecognmzns the controversial praCulCD of plea bargaini ng

 &¢&$ not conualn an expllc1t prohlbwtlon agalnst trlal

'“caurts eng@glpg'gn‘such‘practlce, On the other hand, given

k':(ﬁgétnmke 5 continued)

e Cooto make ,._N.GT.:. es concerning sentence concessions

o dlsmlssal of other counts in advance of defendant‘'s

plea, it is proper to have the judqe indicate his
app*oval of a plea to a less x charge before the
plea is accepted. .7. . ’ '

6. Alaska's Criminal‘ﬁule 43(c) provides:
_ The court may, either on its own motion or upon
the appllcatlon of the prosecuting attorney, and
¢ - in furtherance of justlce order an action, after
indictment or walver of indictment, to be dismissed.
The reasoas for the alsmlssal shall be set forth
in the craer.“

7,' Camoa e ‘Alaska Crlmxnal Rule ll(e)(f) Wlth Fed

=12
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- the tremendously co srcive 1mpact,jud_c1al activism can’ have

in this area, the erosion of the appsarance of 3ud1c1a1
neutrality, and the accused's cons lonal ‘rights to jury
trial, I am of the view tha: oux tr judges should be

totally barred from engaging in =2ithsx gnarga ox aentaﬂc ng
8 - = :

bargaining.

4

- Further, I note my agreement with the court's

conclusicn that to permit the superior court to dismiss the.

first and second degree charges against,Vail at,this Stage
of the czriminal p*csecutlon would be v;olaglva of the doctrins

9 : e
of separation of powsrs. In Public De;ender Agency v. : L

{(Alaska 1975), we said:

Under the Lommon law, an at;ornev general

is empowesred to bring any action which he

thinks nccessary to protect thé public

interest, and he possessss the coronary power

o make any disposition of the state's

litigaticn which he thinks best. 'State v.
Finch, 128 Kan. 665, 280 P. 910 (1929). This .
dlscreblonary control over the legal business

of +he state, both civil and criminal, includes

the initiation, prosecution, and disposition L
of cases.  United States v. San Jacinta, Tin S e e
Co., 125 U.S. 273, 279, 8 S.Ct. 850, 31 L.E4. R

747 (1888); Federal Trade Commission v. Clair I

Furnace Co., 274 U.S. 160, 174, 47 §.Ct. 553, S
71 L.E4. 978 (1927); Smith v. United States, ‘ -
375 F.2d 243,.:246-47 (5th Cir. 1967); United '

States V. Co\, 324 F 2d 167 (Sth Clr, 1965), ‘ .

8. See Standard‘B 3(a), PTeas ‘of Gu;lty, sunra
note 2. This Stan&ard prOV1d°s- L .

The tr1al judg@ should not part1c1pate in Dlea
discussions. ~ See also Fed. R. Crim. P. ll(e)(l),.
United States v. Werher, MNo. 76 3024 (Zd Clr., nay
1r, 1976).} .

9, Sne Bradner v- Hamﬁcné;kOQiﬁiCn”Nog 1%97*H

{




N.E. Zd 511 (1955) .
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g

'BOJHQ v. Ryan, 100 Cal.. 265 34 p. 707 {1893);

Ames v. Attorney General, °32_nass- 249, 124

When an act is committed to executive
discretion, the exercise of that discretion
within constitutional bounds is not subject
to the control or review of the courts. To

‘interfere with that discretion would ba a

h

violation of tha doctrlne of separation o

powers. . . .

fprasacuté ana the preciséVCharge to be lodged against an
, accusad are lnltlally committed to the dlscretlon of the

7exacut1ve branch of Alaska’ s government.

5

e , ‘ . : ; - )
Thus, it is clzar thdt the determination.whether or not t&*

7
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STATE OF ALASKA,

v. £

THE HONORABLE SEABORN J. BQCKALEW,
JR., Judge of the Superior Court,
and the SUPERIOR COURT for the
State of Alaska, Third Jud1c1al

District,

DAVID JAME

Real Party in Interest.

THE SUPREME COURT OF THE STATE OF ALASKA FRREL T

- ~Petitioner,
Vs

e

File No. 3143

Respondents.

OCPINTON

S SCHMID,

STATE OF ALASKA,

v’

- DAVID JAME

[No. 1391 - March 14, 19771

Petltloner,‘

S SCHMID,

"Respondent.

Petltlon for Writ of Prohlbltlon to. lssue to the T Lo
Superlor Court of the State of Alaska, Thirxd Judicial
Dlstrlct Anchoraae-;ueahorn iy 8 R"ﬂka1ew vTuﬂgu.~J%w%e#%ff

Appearances- Mlchael J. Keenan, ASSlStant DlStrlCt
Attorney, Ivan Lawner, Assistant District Attorney,‘v
Joseph. D. Balfe, District Attorney, Anchorage, ‘
Avrum M. Gross, Attorney General, Juneau, for
Petitioner. Rlchard G. Llndsley,‘Anchorage, for
Respondent Schmld

Beforef Boochever, Chief Justice, Rab1now1tz,
Connor, ‘Erwin-and Burke, Justlces.~

‘BURKE Justlce.,;

Connor, Justlce, dlssentlng.ﬂ TR e

i
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The State of Alaska, petltloner, seeks a wrlt of

Tt pxoh’b‘ ion preventlng the Honorable Seaborn J. Buckalew,

S gJudge of the Superlor Cour ; from sentencing David James

tt,Sahmid on 7=pend1ng drug charge. In the event that the
S;f;petltlon is granted, the state further seeks assignment of

’e/anather judge and asks for an order requiring that Schmld oee

]_given an opportunlty to w1thdraw his plea of guilty to the.
ffeharge.

| ’ The state S maln coatentlon is that Judge Buckalew
4:acted 1mproperly by part1c1patlng in negotiations leading to =N
7the ‘entry of Schmld's plea. Slnce the petltlon raises a

““f‘signxflcant quectlon concerning the proper exercise of

judlcial authorlty and the admlnlstratlon of’crlmlnal justice
in Alaska that mlght evade review if not conSLdered at this

v,txme, we consider prohibition to be an appropriate method of

" review. See United States v. Werker, 535 F.2d 198, 200 (2d.

 cix. 1976). | | . .

ST

LA

VLAQChQrage‘IntefnatienalkAirPOrt in possession of 79 pounds
kj_tbftmarijuana and'aﬁﬁuantity of hashish oil. Subject to

"ﬁffﬁaxﬁamn exceptmons not appl;cable to the instant case, the

St -1
"_ﬁtpussessmon Qf marljuana is prOhlblted by AS 17. 12 010.
— — —=
L, AS 17 12 OlO prov1des-
Except as otherwase prOV1ded in this
¢hapter, it is unlawful for a person to
I ' . S




P
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4

When such posse551on is for the purpose of sale, Aa 17 12 llO(b)(l)
prov1des that the offender is gullcy of a felony, punlshable
"for,the flrst offense, by 1mprlsoomentfforknot more thankzs'
years, or By a'finé of not’more>thénn$20;0q0, oi by‘both;" 
On‘April 5, 1976,~an Anchorageugrand jury retuined ancindict~“f$ _c15
ment charoing Schmid With possession_oi‘mcrijuané‘for théﬁ' |
purpose of sale. | o

,Follo@ing his arraignment invsupefior'gourt,

SChmid.entered a plea of not guilty., Thereafter, on October l?

1976, he changed his plea to guilty. The change of plea ::,* ’;;;g
beoCont R e i e
' manufacture, comédun&,‘counterfeit, pos-— w:_

sess, have under his control, sell; pre-—
scribe, administer,: dlspense, give, barter,
supply or distribute in any manner, a de~
pressant, halluc1nogenlc or stimulant drug. L

AS 17.12.150 prov;des in part:

“Inkthis chapter

i (3) 'depressant, halluc1nogen1c or s* -

. lant drug' means:- R PRSI s RS S SR
(A) cannabls o Pl i B B R
R 3 . & .. é;/

: (4) ' camnabis’ includes all parts of the
- plant Cannabls Sativa L., whether grow;ng ox,
not; the seeds of this plant; the resin ex-— ;
" tracted from any part of this plant; and eveV§
compound, manufacture, salt, der1Vat1ve, m1x—’~c“ o
ture, or preparatlon of thlS plant,, its. seeds,r] S
- or resin; R . S

S
A

£
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’*7doccurred 1mmed1ately after an off the record,41n—chambers
‘”d;conference attended by Judge Buckalew, Schmid, ?1chard G. Q
k f7L1ndSTey, Schm;d s attorney, and A551stant Dlstrlct Attorney
t~lMlchael J. Keenan,
| The absence of a verbatim transcript hampers our
abl]lty to determlne exactly what took place 1n Judge Buckalew s

':f*chambers. ‘However, the follow1ng facts are not in serlous

;dlsputev after belng advised of certaln mitigating factors
“'Vlncludlng t%e fact that Schmid was a second year law student
ddw;th no prlor crlminal record, Judge Buckalew indicated to
 ?fthe defendan that if he changed his plea he could probably
expect a maxlmum sentence of 90 days 1ncarceratlon, to be
ksexved so as not tofconfllct ‘with Schmid's law school classes,
o Ehd'thatuthe ﬂudge wonld coneider a deﬁerred'imposition of
'~";sentence.2 ‘échmid wae’cautioned~by Judge Buckalew that such

- a favorable d;sposmtlon was dependent on a varlety of factors,

iandlthat Lf,after receiving a presentence report any additional

e

§

g SN

2. AS 12.55. 083(a) provides:
N if 1t appears that there are circumstances
S in mltlgatlon of the punishment, or that the
Sl  ends of justice will be served, the court may,
Gt in its discretion,-suspend the imposition
' of sentence and may direct that the suspension
~peontinue for a period of time, not exceeding
the maximum term of sentence which may be
imposed, and,upon the -terms .and conditions
~ which the court determines, and shall place
’»g;the person .on probatlon, under the charge
and supervision of the probatlon offlcer of
the court durlng the suspen51on.

. i . - B a_ . - . . |
g . . < . : # i . i . . g X




. i;gg_ - r : eva ‘fV'fif"~*[;§“k AT
: o v o
1nformatlon 1nd1cated a more severe sentence was: demarded iw' :
he would so adv1se Schmld and afFord hlm an opportunlty to 'il
w1thdraw hlS gullty plea .
Upon conclu51on,of>the infchambers cooferenoe, theo‘ ’ o
,partres immediately removed themselves to the Céurtrooﬁ; : gr ,
where Judge Buckalew, iﬂ open Courtf'restated his intentionsj"‘i
with regard rO‘senﬁenciog and advised.the defendaﬁt of the~i ’et -§9;
various rights he would glve up by changlng hlS plea.Ak_ | | ‘
Schmid thereupon withdrew his not gullty plea and. entered a : ,
“plea of guilty. The prosecutor ob]ected to the couft s ?e 
_ , ; o

involvement in open court.
Contending this procedure objectionable, the State S
. ¥ R \\ e .
of Alaska petitioned this court for a writrofkprohibition.x\ a'?fw‘ﬁ"

The gist of the state’svargument is that Judge

Buckalew improperly made hlmself a party to the process

g

commonly known as "plea~barga1n1ng. )‘Plea bargalnlng between
prosecﬁtion and defense, while a recognized and accepted

practice in many perts of the pnited‘States, is contrary to

B
8

',"préééﬁt’ébiiéieé;éf‘thé“ﬁiaéka"bégéﬁéiznt‘of Law, as estab-
lished by the Attorney General.

3. State v. Carlson, 555 P.2d 369, 273 n.4
(Alaska 1976) (concurrlng*oplnlon) , . A e

Slnce August of 1975 the Attorney a
. @General has instituted a policy which
.purports, - in its general outlines, to

~ prohibit all state prosecutors from . S e R e
. sentence bargaining and also, for the S
most part, charge bargalnlng.:l S e e
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On October 15, 1976, three days after the above

- described conference and change of plea, we rendered our

~ decision in State v. Carlson, 555 P.2d 269 (Alaska 1976). In
"@jfthatycéSE we held thét the suéeiior‘court‘could not accept a
B n o ,
‘V'where,éldefgndant charged;with murder sought tb plead guilty
$tdVthéklegservihcluded‘offense of manslaughter. On the
 aépli¢a£ibh’0f the'state; we issued a writ of prohibition
© ordering théksuperior'cOurt not to accept the plea. Our
"; _decisionvwas baéed in part on the fact that the trial judge
'*:f hadféngaged in'piea bargain;ng} We said:
- We are also cohcerned.that a judge's

Ll , involvement as a plea negotiator would
B Ll detract from the judge’s neutrality, and

. plea of gu;lty,to,a reduced charge over tﬂe state's objection

. would present a danger of unintentional
coercion of defendants who could only
view with concern the judge's participa-
tion as a, state agent in the negotiating
-process. (citation omitted) 4 @

-
S 3.  Cont'd

Tt is important to note that the issue in this case is
not the propriety of the trial court approving or disap-
proving an agreement’ reached by the parties, but, instead,
involves a situation where the court has'engaged directly in
. 'plea discussions with the defense leading to the entry of a
v guilty plea. S :

-

i

4. 555 p.2d at 272.

&

‘ . :
- i - - .
S . . . .

-
s o

. : . 5



The American BagdissociatiOn Standards,Relating to
Pleas of Guilty § 3.3(a), provides:
Responsibilities;of the txial judge. = -

(2) The trial judge should not parti-
cipate in plea discussions.

In the commentary to that section we find the followiﬁ%
language:

Although it is by no means the pre- . 2
vailing practice, it is not uncommon for D
trial judges to participate in plea dis- \ Sy
cussions and to promise or predict cexrtain
concessions in the event the defendant
pleads guilty. . . . o o
The standard takes the position that
judicial participation in plea discussions
is undesirable. Compare Informal Opinion :
No. 779, ABA Professional Ethics Committee: L e
- 'A judge should not be a party to advance R
arrangements for the determination of

sentence, whether as a result of a guilty

plea or a finding of guilty based on

proof.' 51 A.B.A.J. 444 (1965).

: l : There are a number of valid reasons . o
l Nt

e

for keeping the trial judge out of plea
discussions, including the following:
(1) judicial participation in the dis-
cussions can create the impressicn in the .
mind of the defendant that he would not .
receive a fair trial were he to go to ~ e
trial before this judge; (2) judicial -
participation in the discussions makes
it difficult for the judge ©bjectively — 7
ito determine the volumtariness of the
plea when it is offered; (3) judicial »
participation to the extent of promising o N
a certain sentence is inconsistent with :
“the theory behind the use of the pre-’
‘sentence investigation report; and (4)
‘the risk of not going along with the
disposition- apparently desired by the~,i
judge may seem so great to the defendant
that he will be induced to plead guilty
even if innocent. {citation' omitted)- o

[
Oy
e

5.  aBA Standards Relating to Pleas of Guilty - .
< § 3.3(a), Cgmmentary»atb72—73v(1968);‘_ p .i; ~k' PR

i
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,Sueh reasoning persuaded the United States Court
,éf Appeals, Second Circuit, so issue a writ of mandamus
'krequiring a federal district court judge to refrain from
communlcartng, dlrectly or lndlrectly, to a criminal de~
fendant prior to the entry of a plea of guilty, the sen-3
tence that he would 1mp05e if such a plea was subsequently

“»submltted In that case, United States v. Werker, 535 F 2d

e'lQBi(de Clrg 1976),'the,court rested its dec151on on an
'exﬁress pfbvision found in Rule 11(e), Fed. R. Crim. P.,

: prdhibiting judicial‘pafticipatien in plea bargaining; but
bmade’cleaf‘that even in the absence of such a provision the
result‘woula have been the same, saying: | |

Even apart from the mandate of Rule 11,
our duty to exercise a supervisory power
over the administration of criminal jus-
tice in this circuit impels us to enjoin
any such premature communication. Every
consideration regarding the proper and
just disposition of criminal cases teaches

~that the [trial judge's] intended com-
munication to counsel. for {defendant] of
a proposed sentence in the event of a
: , guilty plea at this pretrial stage would
e e oo SELtUte & premature ‘interference with

- the normal. prosecution of the case which
in all probability would render the fair
and expediticus disposition ©vf the charges
more difficult and uncertaln.

b,

in Carlson, supra, we took a smmllar p031tlon, after notlng

’the absence oF an express prohlbltlon in our own rules of

ST
W

1

6. 535 F.2d at 203..

"'8' 

o
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‘criminal procedure,VSaying:

- We recognlze that’ the only substan-
tial difference between Alaska Criminal
Rule 1l(e) (1) and the Federal criminal

rule of the same number is that the fed-
eral rule contains the explicit prohlbl—

tion against judicial participation in

4
B
R

N

4
G
g
q

i

bargaining while the Alaska rule does not.

The policies we have discussed persuade

us that this difference should not be
dispositive.

The court, in Werker, supra, also expressed its

concern for the public interest involved,'séyiﬁg:

We agree.

grant the petlt

trial judaes shall be totally barred from engaging in elther

charge or sentencing bargaining.

Rule 11 [of the Federal Rules of -
Criminal Procedure] implicitly recog-
nizes that participation in the plea -
bargaining process depreciates the
image of the trial judge that is ne-
cessary to public confidence in the
impartial and objective administration
of criminal justice. As a result of
his participation, the judge is no
longer a judicial officer or a neutral
arbiter.. -Rather, he becomes or seems to

become an advocate for the resoclution he

has suggested to the defendant.$

9

R

o

~ The foregOLng con51deratlons persnade us Lo now -

nd to hold that henceLorth ATJSkaicw‘

Accordlpgly, we dlrect

7. 555 P. 2d at 272 n.5.

8. 535 F. 2d at.203

S

o

. 9. Thls p051tlon 1 suppo*ted.by the magorlty ;
Loplnlon in State v. Carlson, 555 P.2d at 272 and was speclfl—n
 callyMurged by Justice Rabxnothz, jolned by Chief Justice

~ Boochever,
at 274.

PR

in hls concurrlng oplnlon lﬁ that caSe, 555 P 2d

S

W
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,dtnet akvrit of‘prohibition lssue enjoining the Honorable
"Seeborn‘J, Bnokelew from passing sentence on‘the_defendent
4,;‘7‘béiow5 Tﬁe case is remanded to the superior court with
Q;Q' ,instruCtions to the presiding judgekto immediatelykassign
the matter to another trlal judge. The defendant prior to

A

anj further proceedlngs in the superlor court, shall be

By our holdlng we do not intend any crltlolsm of
~ 10
Judge Buckalew or his actlons in this case. Frior to our

dec1sron in Carlson, supra, there was nothlng Ln the pub-

1lshed oplnlons of thlS court or any of our rules of criminal

1l

3

+;"

prooeeure to suggest that such conduct by a trlal judge
wquld be consldered improper. As already noted, our deci-
»Sibn in,Cerlsonvwas not rendered until three days after the
jeVents/giving rise to the petition in the instant oase. We-
are confident that Judge Buckalew was,actino’entirely in
géood faith and with genuine concern for the just anduexpedi—
;tiousvreéOLutionAof criminal cases. | | |
" We are compelled to discuss one further issue. As

no;ed earlier 4in this opinion,'the conference in Judge
‘,Buokalew's‘ohambers was not electronically reoorded. The

 absence of a record presents grave problems when it becomes

. : o 10. Nor should our decision in any way be construed
: /'as commentlng on the appropriateness of the sentence the trlal

‘court 1ndloated it would lmpose.

-10-
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necessary, as it did in this case, to‘reconstrucﬁ the events'

e

that occurred in. the ccurt below. We therefore take thls'kv
opportunlty to call to the attention of the trlal bench and

bar the following provisions of the Alaska Rules Qovernlng
the Administration of All Courts. a “ e ’ ‘;‘i1C'y3
Rule 25 providesi
So far as practicable, all judicial ' _”Q'T;r5ﬁ
business involving the trial of causes : : i)l_;;z

~and conferences with members of the e

Bar or litigants shall be transacted
in open court. (emphasis added)

Rule 47(a),provides;

Electronic recording eguipment shall . Sy

be installed in all courts for the pur- g
pose of recording all proceedings required
by rule or law to be recorded. Such
electronic recordings shall constitute
the official court record. It shall
be the responsibility of each judge or
magistrate to require that the electronic
recording equipment in his court be oper-
ated only by gualified personnel in such

. manner and under such conditions as to
insure thé production of a readable record
of all proceedlngs. : ‘

We recognize that it is a common practice in the
ktrial courts-ro conduct informal conferences in(chambérstf
'So long as all parties are in attendance or adequately

represented so as to av01d lmproper ex Earte communlcatlons,

-there 1s nothlng wrong w1th thls practlce._ It has the

&

'advantage of allowmng many of the routlne matters surroundlng
%

any case to be dlsposed of qulckly 1n a relaxed settlng, an&

&4

promotes ‘the eff1C1ent use of court fac1llt1es by leavrng ~?',

&

' courtrooms‘avallab le for on901ng trlals and other Jroceedlngs
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where morejformality is required. Nevertheless,~in most

©  cases a record should be made of such conferences.

S REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION.. |

&12—

. L R
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CONNOR, Justice, dissenting.

I respectfully'diSSent. I do not belleve that‘the -

e e

ratlonale of our recent decmsmon in- State V. Carlson, 555 P 24

269 (Alaska 1976), requlres us to extend 1ts holdlng to the;
significantly different facts of this case. ‘ RN

In Carlson, the proposed disposition was the result

of two-party negotlatlons between tne defendant and the trlal 8

offer. The proposed disposition included a plea of guilty to
a lesser offense included in the one which the‘prosecutor had
charged.

We held that form of bargain impermissible for two

reasons. First, the judge'’s reduction offthe charge}Without~‘

the consent of the prosecutor constituted an invasion of the

prosecutorial function of charging defendants, and‘heQCe'avvio— o

lation of the constitutional principle of separation of‘powersvo' 

555 P.24 at 271-72 and n.3. Secona We were concerned With

,p0551b1e unintended coercion of the defendant when the judgek

who will try him lf he does not plead gullty acts essentlally

k Judge,kafter the prosecutor had refused to accept the deﬁendanthj}ﬁf‘

as,the'surrogate'of;the prosecutlon in the bargelnlng,process;;fe?

1. at 272.

The c1rcumstances of ‘the lnstant case are s;gnlflcantly

i/

o different.” No “"plea bargalnlng in the usual sense of‘that e

NS

l/ I concur in my colleagues' comments concernlng the practlce BEREANE

of holdlng hearlngs off the record.‘
“ ‘ =13~

R
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tﬁrm tock Qlace, with either the judge or the prosecutor.

ﬁ‘dogmhé aefenﬁanﬁ dld not go to the judge with an ofLer which
d:cthe pnoseautor*had refused to accept. Instead, Judge Buckalew.s

ﬂ*jk:infgrmed the defendanﬁ of the type of sentence he could expect

fdovLﬁ %& decmded to plead guilty to the charged offense, contin-
fg&#h mpon the presentence report not revealing add1t1ona1

‘.finfqrmaﬁmon adverse to the defendant.

Thls judlCLal participation in no way concerned the

‘70‘¢harging functlon I view it as an exercise of the judicial

dta the lnstant case.,

2/

: ﬁnnction of dlSpOSlng of cases. Hence separation of powers
c EQHSiderations do not support a decision that the trial judge's

conduct here was improper.

~1e2/ Th@ dictum in Publlc Defender Agency v. Superior Court, 534

«2¢ 947, 950 (Alaska 1975), that the disposition of cases is
an,adecutive fanction refers, -at most, to the discretion of the
prqseautar to dismiss pending crlmlnal ¢ases. Read in light

-of the adthorities cited to support it, it does not support an
- extension of the Carlson holdlng, which relied on Public Defender,

s

;In\Cax;son itself we said,

" [A]lthough the court may judicially

determine the disposition of a charge

based on the evidence, the law and its

sentencing power, it may not, in effect,
~usurp the executive function of choosing

which charge to initiate based on defen-

dant's willingness to plead guilty to a
~ 1&55er offense," 555 P.2d at 271-72.

;f14_,
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O

Nor do I belleve that the other ba51s of the Ul
Carlson de01slon, the fear of unlntended ]udlClal coerCLQn:
of the defendant, supports the state's posxtlon 1n thls d‘l‘ “Jks:«QV
case. Judge Buckalew did not give the defendant reason th"‘
belleve he wds the surrogate of the prosecutlon. He ‘did not
part1c1pate in give-and~take negotlatlng.k | ;

If anything, Judge Buckalew S 1nd1catlon to the
defendant of his tentative sentenc1ng decmslon enabled the
defendant and his counsel to make a better-lnformed dec1310nk_:’sﬂyf
on whether to plead guilty. One of the consequences of the i
rule adopted by thevmajority 1s,"paradox1cally, to deny‘the
defendant important and relevant information which might be fhh@;
helpful in choosing a plea. ‘Such«ayruie>enforces the |
defendant's .. . right’tokplead in the dark." Commentf

Official Inducements to Plead Guilty, 32 U. Chi. L. Rev. -

167, 183 (1964).
The general sentencing proclivities of trial
judges are Ooften well known to crlmlnal defense attorneys.f‘

No one suggests that attorneys do not or should not use thlS S

| 1nformat10n in adv151ng thelr cl;ents whether to plead

App.. 1968).a Here, Judge Buckalew gave the defendant and hls
counsel the beneflt of his sentencxng attltudes as applled

to the c1rcumstances of thls defendant and thls crlme.nnlnffffblf';}%@

Ty v1ew, thls has more ln common‘w1th attorneys' generallzed

v : .15- :
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kfrf’knCWlE&ﬁe(9£ judges'vSentencing standards'than with the

g :‘negaﬁlaﬁea dlspos;tlon which we held improper 1n the Ccarlson

o

Gaiit“or'lnnocéno@ Without Trial 48, 92-94 (1966); Note,

Guilty Plea Barga;nxng, 112 U. Pa. L. Rev. 865, 893 (1964).

I hava serious doubts whether it is a wise response

17:;50 the much~mallgned practlce of "Plea bargaining” to require

o

*fthat it occur, i1f at all, away from on901ng judicial scrutiny.

‘See generally “Bnker, Perspeatlves on Plea Bargalnlng, in Pres.

"Comm on Law Enforcement & the Adm. of Justice, Task Force

; Report: ThakCourﬁs 108, 110-12, 117~18 (1967); Note, Restruc-

turing the Plea Bargain, 82 Yale L.J. 286 (1972). ‘The defendant

- may feel asvmuch, or more, coercion from the prosecutor during
‘bargaining as from a judge. Note, 'supra, 82 Yale L.J. at 299,
305. See also Note, The Unconstitutionality of Plea Bargaining,

83 Harv. L. Rev. 1387, 1393 (1970).

| I agree that trial Judges should not engaqe 1n the

typa of conduct we held improper in Carlson, but dlsagree with

':'m ﬁhe cmnaluaion,that.the:trlal judge75>conauct in this case'should

~;,b&‘prahibiﬁéd1 Accordingly, I would deny the writ and other

'V"xazmaﬁ raqnested by the state.
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= CRpMINAL KULES A5
Rule 45. Speedy Trial. o R
(2) Priorities in Scheduling Criminal Ga,ses. The coxu-t shall ‘
provide for placing criminal proceedings upon appropriate cal-
endars. Preference shall be given to criminal proceedings and
- the trial of defendants in custody shall be given preference
over other criminal cases. Trial dates in criminal cases in the
‘superior court shall be set at the time of arraignment, and if

a trial date is thereafter vacated the trial shall be 1mmed.1ate1y< ,
set fora datP cer’tam

(b) Speedy Trial Time Limits. A defendant Cha.I""Ed. W'lth;
either a felony or a misdemeanor shall be tried mthm 120
days from the time set forth in section (c).

{c) When Time Commeitees to Run. The time for trial shall Lo ’ ;? 2
begin running, without demsnd by the defendant, as follows: : IR
- (1) From the dafe the defendant is arrested, initially ar-

‘ l . razg'ned or from thé date the charge (complaint, indictment,

or information) is served upon the defendant, whichever is S

first. The arrest, arraignment, or service upon the defendant
of a pomiplaint, indictment, or information, relating to subse-
quent charges arising out of the same conduect, or the refiling . - L
of the original charge, shall not extend the time, unless the - &~ . ..
evidénce on which the new charge is based was not available .
to the prosecution at the time th'e,defevnda.nt was either ini-

© tially arrested, arraigned, or served with the original charge,

“and a showing of due diligence in securing defendant for the
ongma.l charges is made by the prosecution; or ‘ ,

(2) If the defendant is to be tried a.g'a.m fo]lowmg a mis-
trial, an order for a new trial, or an ap eal or collateral at-
tack, from the date ofm:stnal, order gra.ntmga.new tnal. ‘

- or remnnd. ‘

(d) l!kcluded Periods The followmg penods shaJJ. be ex-
cluded in computing the time for trial:
(1) The period of delay resulting fromother proceedmgs : L
- concerning the defendant, mcludmg but not limited to mcﬁ:mns e

- to dismiss or suppress, examinations and hearings on compe- e ER L L _—
tency, the period during which the defendant is incompetent =~ .
- to stand tnal, xntetlocutory aypeals and trial o£ other cha.rges Ly ST

‘mmnotcz-is-'m SRS B CrB 141
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' No pre-trial motion shall be held under advisement for more

than 30 days and any time longer than 30 da.ys shall not be

- considered as an excluded period.

(2) The period of delay resulting from an adjoummem.

- or continuance granted at the timely request or with the con-
" sent of the defendant and his counsel. The court shall grant

such a continuance only if it is satisfied that the postpone-

ment igin the interest of justice, taking irito account the pub-
lic interest in the prompt disposition of criminal offenses. 4

defendant without counsel shall not be deemed to have con-
sented to a continuance unless he has been advised by the court
of hig right to a speedy trial under this rule and of the effect
-of his consent.
(8) The penod of delay resultma from a contintiance
granted at the timély ‘request of the prosecution, if:
{a) The continuante is granted because of the unavail-

- ability of evidence material to the state’s case, when the prose-

cuting attorney has exercised due diligence tc obtain such evi-
dence and there are reasonable grounds to beheve that such
: evxdence will be available at the later date; or
. (b): The continuance is granted to allow the prosecut-
ing attomey in a felony case additional time to prepare the
state’s case and additional time is justified because of the
exceptional complexity of the particular case.
(4) The period of delay resulting from the absence or
unavailability of the defendant. A defendant should be consid-

ered absent whenever his whereabouts are unknown and in.
addition he is attempting to avoid apprehension or prosecution .

or his wherezbouts cannot be determined by due diligence. A
defendant should be considered unavailable whenever his
whereabouts are known but his presence for trial cannot be
obtained or he resists being returned to the state for trial.

.. (B) A reasonable period of dela.y when' the defendant is
joined for trial with a codefendant as to whom the time for

trial has not run and there is good cause for not granting a
geverance. In all other cases, the defendant shall be granted a

 severance in order that he may be tried within the time limits

apphcable to him.,
(6) The }germd of delay resultmo from detention of the

- CrR 14,2 S _ © AlaskaR of C2-15-76
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defenda.nt in another jurisdiction provided the prosecutmd at-
‘torney has been diligent and has made reasonable efforts to

obtain the presence of the defendant for trial. When the
prosecution is unable to obtain the presence of the defen~
dant in detention, and seeks to exclude the period of deten-

. tion, the prosecution ‘shall cause a detainer to be filed
" with the official having custody of the defendant and re-
quest the official to advise the defendant of the detainer and

to inform the defendant of his rights under this rule
(T) Other periods of delay for good cause.

(e) Rulings on Motions to Dismiss or Contmue In the
~event the court decides any motion brought pursuant to this.

rule, either to continue the time for trial or to dismiss the

case, the reasons underlying the decision of the court shall be

set forth in full on the record.
(f) Waiver. Failure of a defendant represented by counsel

to move for dismissal of the charges under these rules priorto -
plea of guilty or tnal shall consﬁtute waiver of his rights un-

der this rule.

(2) Absolute Discharge, If 2 defendant is not 'brought to
trial before the running of the time for trial, as extended by -

excluded periods, the court upon motion of the defendant shall
dismiss the charge with prejudice. Such discharge bars prose-

cution for the offense charged and for any other lesser in--

cluded offense within the offense charged. (Amended by Su-

preme Court Order 131 effective September 1, 1971; by Su-
preme Court Order 151 on March 9, 1972, nune pro tm.c as of
September 1, 1971; by Supreme Court Order 227 effective Jan-.

uary 1, 1976; and by Supreme Court Order 240 effective Feh-
ruary 4. 1976) ‘ . ,
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