
The Nation's Toughest Drug law: 
Evaluating the 

New York Experience 
Final Report of the Joint Committee 
on New York Drug Law Evaluation 

Executive Summary 

I 
NBitionallnstitute of Law Enforcement and Criminal Justice 

Law Enforcement Assistance Adminjstration 
Upited States Department of Justice 

If you have issues viewing or accessing this file, please contact us at NCJRS.gov.





The Nation"s Toughest Drug Law: 
, E~ialuating the 

New 'York Experience 
Final Report of the Joint Committee 
on New Ybrk Drug Law Evaluation 

ExecLltive Summary 

. March 1978 

I 
National Institute of Law Enforcement and Crimirlal Justice 

Law Enforcement Assist(\nce Administration r~ 
United States DepartmiSlnt of Justice 



National Institute of Law Enforcement 
and Criminal Justice 

Blair G. Ewing, Acting Director 

Law Enforcement Assistance Administration 
James M. H. Gregg, Acting Administrator 

This project was supported by Grant Number 76·NI-99-0115 awarded to The Asso
ciation of the Bar of the City of New York by the Law Enforcement Assistance 
Administration, U. S. Department of Justice, uncJ'ar the OmnibUls Crime Control and 
Safe Streets Act of 1968, as amended. Points of view or opinions stated in this 
document do not necessarily represent the official position or pOlicies of the U. S. 
Department ot Justice. The research reported herein was also supported by a grant 
from the Drug Abuse Council, Inc., Washington, D. C. 

Copyright© 1977 by The Association of the Bar of the City of New York. 
Library of Congress Catalog Card Number 77-89054 

The Law Enforcement Assistance Administration reserves the right to reproduce, 
publish, translate, or otherwise use, and to authorize others to publish and use all or 
any part of the copyrightfld material contained in this publication. 

For sale by the Superintendent of Documents, U.S. Government Printing Office 
Washington, D.C. 20402 

Stock No. 027-00U-00651-5 



THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 
DRUG ABUSE COUNCIL, INC. 

Joint Committee on New York Drug Law Evaluation 

Orville H. Schell, Jr. Bethuel M. Webster 
Co-Chairman. Co-Chairman 

Bayless A. Manning , I 
Vice-Chairman I 

Michael F. Armstrong 
Thomas E. Bryant, M.D. 
Manly Fleischmann 
Stanley H. Fuld 
David E. Kendall 
Robert J. Kutak 
Stephen May 

Joseph H. Murphy 
Eleanor Holmes Norton 
Oscar M. Ruebhausen 
Edwin F. Russell 
Leon Silverman 
J. Henry Smith 
Herbert Sturz 
Jerry V. Wilson 

Drug Law Evaluation Project 

Anthony F. Japha 
Director 

Majda 1. Sajovic 
Coordinator of Drug Use Studies 

Philip Richardson 
Coordinator of Criminal Justice 
Studies 

Laura Allen 
Executive Secretary 

I 
;1 

iii 

Hope Corman 
R. Matthew Goldsmith 
Richard Jurges 
Andrea Pedolsky 
Jack Albert Shemtob 

Barbara Sklar 
Margot Williams 



FOREWORD 

When the New York State Legislature passed the 1973 drug law, the 
effects of which are evaluated in this study, the legislators hoped to ste:m 
the tide of widespread drug abuse and related socioeconomic effects that 
had not been notably checked by many years of prior national, state, or 
local control efforts. 

The results, documented in this report,form an absorbing chapter in the 
continuing history of how societies have attempted to control crime by 
different strategies. Only recently, however, have societies tried con
sciously and systematically to evaluate how well their strategies hav~ 
worked, or how and why they have failed to work. Intensive broad-based 
evaluations of the impacts of public policy changes are still relatively rare, 
probably because they tend to be costly, complex, time-consuming (and 
therefore often untimely), difficult, and likely to produce results that can 
be disquieting to all of the segments of society involved. 

When the National Institute undertook this evaluation we recognized 
that any single study could not even hope to address, let alone resolve, all 
the research issuer; about legislative implementation processes and the 
impacts of this particular law that might be of interest for national, state, 
and local policy perspectives. 

The evidence of this study and the daily newscasts indicate that the drug 
abuse problems this law addressed are still with us. If the New York drug 
law and the attendant efforts by criminal justice system administrators 
have not eliminated these problems, we know now, as a result of this 
evaluation, what it was that was done, why it was done, what effects it had, 
and what results were achieved. In short, we have increased the 
understanding which all of us have of a complex set of pro blems and of the 
difficulties which inhere in attempts to solve them. The contiuuing 
development of such knowledge and understanding is the best basis on 
which we can build future policies directed toward enlightened and 
effective control of drug abuse problems. 
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PREFACE 

This volume presents the conclusions of a three year study of the impact 
of New York State's strict drug law enacted in 1973. The study was 
undertaken by the Joint Committee on New York Drug Law Evaluation, 
established by The Association of the Bar of the City of New York and the 
Drug Abuse Council, Inc. 

The complete Final Report of the Committee, which includes both these 
conclusions and the supporting data, is also published by the Governm.ent 
Printing Office. 

A companion volume, Staff Working Papers of the Drug Law 
Evaluation Project, is available as well. 
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Introduction 
The 1973 Revision of the New York State Drug Law 
In 1973, when the national "War on Drugs" was still fresh in mind, New 

York State radically revised its criminal law relating to illegal drug use. 
During the 19605, the general policy of the State had been to divert !~)w~ 
level users of illegal drugs into drug treatment, and to invoke criminal 
penalties mostly against higher-level traffickers. By the early 1970s, it was 
commonly agreed that, as a device to limit illegal drug use and traffic, this 
approach had largely failed. In 1972, accidental narcotics deaths in New 
York State were six times what they had been in 1960. Thus, in 1973 the 
Governor and New York Legislature decided to try a new approach: the 
law was changed to prescribe severe and mandatory penalties for narcotic 
drug offenses at all levels and for the rnost serious offenses involving many 
other drugs.1 

The new druglaw of 1973 had two principal objectives. First, it sought to 
frighten drug users out of their habit and drug dealers out of their trade, 
and thus to reduce illegal drug use,or at least contain its spread. Second, it 
aimed to reduce crimes commonly associatedwitn addicuion, particularly 
robberies, burglaries, and theft. It was believed that t.ome potential drug 
offenders would be deterred by the threat of the "get-tough" laws, while at 
the same time some hardened criminals w(mlli he, put 'away for long 
periods, and thus be prevented from committing further crimes. 

The new law became effective on September 1, 1973, It l'aised~riminal 
penalties for the sale and possessiori of many controlled substances. 
Primary attention of the legislation wB.sdevoted to heroin, but:otherdrugs 
were also included in the sweep of the statute. (The laws relating to 
marijuana were not substantively amended in 1973.) 

1. The i973 nmg law WaG enacted as Chapters 276, 277,278,676, and 1051 ofthe 1973 Laws of 
New York State. Significant subsequent all\endmentll are con tamed m Chapters 785 and 832 
of the 1975 Lawsand Chapter 424 of the] 976 Laws. The major provisions of the I 9731aw are 
summarized in the Appendix. 

3 
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The statute divided heroin dealers into thrt.:l groups within the highest 
felony category in the State, class A, and required minimum periods of 
imprisonment plus mandatory lifetime parole supervision for each group. 

e Class A-I was defined to include the highest-level dealers, thgse who 
sell one ounce or more, or possess more than two ounces.2 These 
dealers were sUbjected to the most severe penalty: a prison sentence 
of indefinite length, but with a minimum ofbetw~en 15 and 25 years 
and a lifetime maximum . 

• Class A-II was defined to include middle-level dealers, those who sell 
one-eighth of an ounce or more, or possess one ortwo ounces. These 
offenders were subjected tn :prison sentences of indeiinite length, 
with a minimum term of between six and eight and .;nt-third years, 
and a lifetime maximum . 

• Class A-III was defined to include street-level dealers, ,also referred 
to as "sharer-pushers," those who sell less than one-eighth of an 
ounce or possess up to an ounce with the intent to sell. These dealers 
were made liable to prison sentences of indefinite length, with a 
minimum term of between one year and ei£ht and one-third years, 
and a lifetime maximum. 

There were two exceptions to the mandatory prison terms: the law 
permitted a discretionary sentence of lifetime probation without im
prisonment for certain informants; and, in the case of youthful offenders 
between the ages of 16 and 18, an ambiguity in the law gave rise to dis
cretionary exceptions? 

Classifications of offenses were established for other narcotics as well as 
for heroin, and for non-narcotic drugs, the classification for each drug 
being based upon its own weight standards. Penaltiels for drug felonies les~ 
serious than class A crimes were also increased. As a general result of thest. 
recategorizations, fewer drug offenses were punishable as misdemeanors.4 

Further, the 1973 law prohibited any person who was indicted for a class 
A-III offense from pleading guilty instead to a lesser charge. Those 
charged with class A-lor A-II offenses could plead guilty to a class A-III 

'felony, but no lower. The statute thus mandated that any person (other 
than a Youthful Offender or informant) indicted for selling heroin mus~, if 
convicted, go to prison for art indeterminate period, ranging from one year 
to life. 

2. These quantities refer to the gross weight of a substance containing heroin. 

3. In 1975. the law was amended to remove the ambiguity, and discretion in sentencing was 
specifically permitted for offenders in this age group. 

4. A felony io any crime pUJ}ishable by more than one year in prison. A misdemeanor is one 
punidlable by a jail term of up to one year. 

,~ , 
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The severity of the 1973 law was not limited to the mandatory sentences 
and restrictions on plea bargaining. Even if a person -convicted of a class A 
drug felony wl!re paroled after serving his minimum sent¢nce-, he would 
remain under the formal surveillance of parole officers for the rest of his 
life. The 1973 law al~o madiZ some changes that were not limited to drug 
offenses; the most important r,f the,,,,hanges reinstituted mandatory prison 
terms for persons who Wefe convicted of a felony if they h8.rl been 
convicted of a felony in the past.s 

The 1973 pattern of criminal regulation remained substli~ltially intact 
until July 1.,76, when the stringent limitations on clas~ A-III plea 
bargaining were abolished. That change significantly altered the 1973 
scheme, despite the retention of severe mandatory penalties for the mo£t 
serious drug offenses. 

The Drug Law Evaluation Project 
Shortly after the 19731aw went into effect, The Association of the Bar of 

the City of New York and the Drug Abuse Council jointly organized a 
Committee and research Project to collect data about the 1973 la\'J in a 
systematic fashion and to evaluate the law's effectiveness. Would the "get
tough" law achieve the hoped-for results? Since New York was the only 
only state that had made this sharp change of poli:ry, it provided a 
laboratory fQr study of the new approach. The Committee hoped that its 
study might not only prov~de guidance on problems of illegal drug use, 1?ut 
also be important as one of the few empirical evaluations that have been 
undertaken of the actual results of a legisl~tive program desigi~~d to 
combat crime.... .. ,- .' 

The objectives of the New York Drug Law Evaluation Project were: 

• To ascertain what happened as a result of the 1973 dmglawrevision; 
• To analyze, to the degree possible, why it happened; and 
• To identify any general principles or specific lessons that can be 

derived from the New York experience and that can be helpful to 
New York or to other states as they wrestle with the problem of illegal 
drug use and related crime. 

Since the New York Legislature significantly changed the 1973 drug law 
in 1976, the Project dealt With developments over the period September 
1973-June 1976, when the 1973 law was in full force. 

The work of the Project was conducted by a Committee al1d a 
professional staff. The Committee member.s, listed on page iii, represented 
a wide range of experience in medicine, law practice, prosecutorial work, 

S. This stringent provision against recidivists had no application to persons convicted of a 
class A drug felony. since imprisonment was mandatory for these offenders even for a first 
conviction. 
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the judiciary, government, the police system, and academic analysis; the 
members were from New York State and other jurisdictions. Several 
disciplines were represented on the Project staff, including economics, 
public administration, criminology, statistical methodology, public policy 
analysis, and law. 

Organization of the Project was made possible by an initial grant from 
the Drug Abuse Council. The major funding was provided by the National 
Institute of Law Enforcement and Criminal Justice, the research arm of 
the Law Enforcement Assistance Administration. Without this aid the 
Project wOIJIJ not have been possihle. 

In pursuit of the objectives of its study, the Project for three years 
systematic-any accumulated large quantities of data, conducted 
widespread interviews with knowledgeable persons, carried out extensive 
statistical analyses, and consulted scholars with relevant expertise. The 
range of the Project's inquiry was very wide. It included New York State 
agencies, . .courts at all levels, drug treatment authorities, prisons, police, 
prosecutors, and· other SCllfces of information that might enhance 
understanding of the operation and effect of the 1973 drug law. 

The Project focuse.d entirely on the effects of the 1973 revision. Thus it 
was beyond the scope of the Project to attempt to assess the causes pf drug 
use, or to gauge the relative importance 1hat should be given to medical
social versus criminal law approaches to the problem of non-medical use of 
dangerous drugs. Similarly, though the problems of the New York State 
criminal justice process are frequently referred to in this Report, the 
Project had neither the data nor the mandate to propose a comprehensive 
program for reforming the State's criminal justice system. 

FoIlowing is a summary of the Committet,\'s conclusions. The balance of 
the Committee's Report supplies detailed analysis and supporting data. In 
places, this Report treats New York City separately from the rest of the 
State because the scale of the City's pro blems of illegal drug use, crime, and 
court congestion is unique. 



I 

What Were the Effects of 
the 1973 Drug Law? 

The available data indicate that despite expenditure of substantial 
resources neither of the objectives of the 1973 drug law was achieved. 
Neither heroin use nor drug-related crime declined in New York State. 

Findings on Drug Use 
New York City: Heroin use was as widespread in mid-J976 as it had been when 
the 1973 revision took effect, and ample supplies of t(le drug were available. 

The evidence suggests that heroin use had been declining for about two 
years before the law took effect and remained stable for at least a year 
thereafter. In 1975, there were nearly the same number of deaths from 
narcotics as there had been in 1973, and there was also a rise in the 
incidence of serum hepatitis (a disease often associated with heroin use). 
Further evidence of widespread heroin use is the sustained high level of 
admissions to ambulatory detoxification programs between 1974 and 
mid-1976. These programs typically attract tht~ most active users. 

Moreover. a large influx of Mexican heroin in 1975 and the overt 
marketing of "brand-name" heroin were signs of easy access to the drug. 
The absence of widespread price increases, together with stable or slightly 
rising consumption, was also evidence that large supplies were consistently 
available. Police officials and drug treatment administrators agreed that 
the heroin marketplace was as open in n'lid-1976 als at any time in their 
experience. 

New Yor.k City:.The pattern of stable heroin use between J973 and mid-1976 was 
not appreciably different from the average pl'zttern in other East Coast cities. 

Heroin use rose steadily in Washington, D.C. during 1974 and 1975 in 
contrast to t.he p.f\lttern of use in New York Cit.y. This comparison could be 

7 
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read to indicate that the 1973 drug law had produced a sustained inhibiting 
effect in New York. But patterns of heroin use in other East Coast cities 
(Baltimore and Philadelphia) Wf're not significantly different frOItl 
patterns in New York City, and therefore it is more likely that it was 
Washington's pattern that was miUsual during this time period, not New 
York City's. 

New York City and Other New York State Jurisdictions: The new law Iliay have 
tempfJrarily deterred heroin use. 

Enforcement and treatment program officials agree that heroin sellers 
temporarily became cautious and covert in the fall of 1973, when the new 
drug law first went into effect. There is also some slight numerical evidence 
suggesting that during 1974 the prospect of harsh criminal penalties may 
have temporarily induced some active heroin users in New York City to 
seek treatment in methadone programs. Admissions to such programs in 
New York City inl::reased slightly during 1974, after a steady IS-month 
decline in 1972-73. But after 1974 they declined again. 

New York State as a Whole and the Area oithe State Excluding New York City: 
There is no evidence of a sustained reduction in heroin use after 1973. 

For the State as a whole, the pattern of heroin use from 1973 to mid-I976 
was similar to that of other eastern states. 

For the State excluciing New York City, heroin use did not decline 
between 1973 and mid-l 976. There were no reliable data from out-of-state 
jurisdictions with which to compare this result. 

New York City: Most evidence suggests that the illegal use of drugs other thl1n 
narcotics was more widespread in 197'6 than ill'1973, and that in this respel~t 
New York was not unique among EUiSt Coast cities. 

The illegal use of stimulants, baFhiturates, tr,anquilizers, and sedatives 
- the so-called "soft" drugs - as well as cocaine was considerably more 
widespread than narcotics use. Some of th::se drugs pose a greater medical 
hazard to the user than narcotics. 

Data for comparing changes :In the extent of non-narcotic drug use in 
N~w York City to such changes in other East Coast cities are scarce and 
cover only the post-law period, precluding a comparative conclusion 
about the effects of the law on the use ofthese drugs in New York. Hospital 
emergency rooms reported that the number of patients treated for 
symptoms of non-narcotic drug use increased at least as much in New York 
City after 1973 as in Philadelphia and Washington, D.C. 

Illicit use of methadone, a narcotic also widely dispensed legally in 
treatment pr~)grams, was considerably more extensive in New York than in 
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other East Coast cities, but did not follow the upward course of non~ 
narcotic drugs. Judged by the frequency with which methadone was 
det~cted in hospital emergencies and in autopsies performed by the New 
York City Medical Examiner, unsupervised use of methadone declined 
between 1973 and mid-1976. 

Findi!!gs on Crime 

N f)W York State: Serious property crime of the sort often associated with heroin 
users increased sharply between 1973 and 1975. The rise in New YrJrk was 
similar to increases in nearby states. 

For New York State as a whole, felonious property crimes -theft, rob
bery, and burglary - climbed 15% per year between 1973 and 197~. The 
average rise in Pennsylvania, Maryland, and New Jersey was 14%. 

New York City: There was a sharp rise in non-drugfelony crimes between 1973 
and 1975. However, the rise was apparently unconnected with illegal narcotics 
use: non-drug felony crimes known to have been committed by narcotits users 
remained stable during that period. 

In New York City between 1973 and 1975, felonious property crimes 
rose 12% per year, much faster than the average increase of 7% in 
Washington, D.C., Philadelphia, and Baltimore. 

However, the data indicate that of all non-drug felonies (i.e., felonies 
other than violation of the drug law .itself) the percentage committed by 
narcotics users in New York City dropped steadily from 52% in 1971 to 
28% in 1975. During the period 1973-1975, the number of crimes 
committed by narcotics users remained constant. Thus, while narcotics 
users still accounted for a large share of serious crime in New York City, it 
appears that the increase in crime during 1973-1975 was not related to 
narcotics use. 

New yJ~'k City; The available evidence suggests that the recidivist sentencing 
(predicate felony) provision of the 1973 lllw did not significantly deter prior 
felony ",fjenders from committing additional crimes. 

The 1973 penal law revision contained a so~alled "predicate felony" 
provision that prescribed mandatory State prison sentences for all persons 
convicted of a felony who had been convicted of a felony theretofore. 
Under this p~:ovision, furthermore, any person who had been convicted of 
a felony and who was indicted for a subsequent felony was prohibited from 
plea bargaining, that is, from ple<tding guilty to a misd~meanor. (Persons 
indicted for class A drug crimes were not subject to these general predicate 
felony provisions, since such persons faced mandatory imprisonment and 

~53-298 0 - 78 - 3 
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plea bargaining restrictions under the 1973 drug law even without being 
previously convicted felons.} 

The predicate felony provision was intended to reduce recidivist crime iu 
two ways: it was argued that the fear of automatic mandatory im
prisonment would deter previously convicted felons from committing 
additional crime; and, if that failed, imprisonment itself would reduce 
crime by isolating from society a number of individuals who, if they 
remained at large, would probably commit additional crimes. 

Between 1974 and mid-1976, over 5,100 repeat felony offenders werp. 
sentenced to State prison under the predicate felony provision. Of these, 
approximately 3,650 were from New York City. 

In order to compare the criminal activity of convicted felony offenders 
before and after the 1973 predicate fekmy provision took effect, the Project 
examined the records of two paralM groups of convicted felony offenders. 
The first group consisted of223 cases of persons who had been convicted of 
a felony during 1970 and 1971. The Project traced criminal records ofthese 
offenders for a two-year period ending August 1973, just prior to the 
effective date of the new predicate felony rule. The other group consisted of 
220 cases of persons who had been convicted of a felony during 1972 and 
1973, and their records were traced for a two-year period through August 
1975; persons in the second group, unlike those in the first, faced 
mandatory prison sentences under the 1973 revision if they should again be 
convicted.6 

Deterrence by Threat of Punishment 

Comparative study of these two groups does not suggest that the new 
statute had the effe~t of deterrence by threat of punishment. The 
percentage of prior convicted fehms who were arrested for a second felony 
during a two-year period after their earlier felony convictions proved to be 
exactly the same for the two groups studied-20%. Arrest alone does not 
establish guilt, of course, and these data may mainly attest to the 
consistency of the arrest practices of the police before and after the 1973 
statute. But there is no reason to suppose that the quality of police arrests 
declined after the 1973 law went into effect, and therefore the likelihood is 
that these data reflect an underlying reality: namely, that the rate of 

6. For statistical and other reasons, this study sample was limited to offenders who were 
convicted of non-drug felonies. Further, the study sample necessarily excluded offenders 
imprisoned aftei' their first conviction, since few such persons were soon at large again and 
thus able to be repe:<t offenders. Limiting the sample to those not imprisoned may have biased 
the results, but, if so, the bias was probably in the direction of eliminating from the samp\e;the 
most hardened criminals - those individuals most likely to have been imprisoned after a 
subsequent conviction even under the old law, and least likely to be deterred from future 
crime by the new law. 
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recidivism was the same before and after the eHective date of the 1973 
predicate felony provision. 

Deterrence Through Incarceration 

There is also little e .... idence to indicate that the predicate felony 
provision had a deterrent effect by increasing the uumber of prison 
sentences imposed upon repeat felony offenders. 

Under the 1973 predica~ felony ):lHIVision there was an increase in the 
proportion of convicted repeat fdony offenders who were sentenced to 
prison. Out of a sample of 26 repeat offenders who were convicted under 
the old law, 58% were sentenced to Statepnson. Thecorresponrlingfigure 
under the new law was 76% (19 prison sentences out of 26 r.onvictions in 
the sample). At the same time, however, as appears more fully below (pp. 
22-24), there was a decline in the proportion of arrested repeat felony 
offenders who were sentenced to prison. Given that decline, the only way 
by which there could have been an increase in the total number of 
imprisonments of repeat felony offenders was by a dramaticincrease in the 
total number of arrests of prior offenders. The Project estimates that it 
would have been necessary for arrests of prior offendersto increase by 50% 
from 1971-73 to 1974-76 to produce that effect. There are no direct data 
available on total arrests of prior offenders to bring to bear on the 
question; but the fact that total arrests of all persons for non-drug felonies 
in New York City increased by only 10% between those two periods makes 
it highly improbable that the arrest rate of prior felony offenders could 
have increased by such a large amount. 

Findings on Other Results of the 1973 La,w 
Measured in Dollars, the Experiment oj the 1973 Law Was Expensive. 
It was recognized from the beginning,that the approach talcen in 1973 

would require additional judges, and 49 of them were added to deal with 
the expected increased workload. Thirty-one of the new judges were 
allocated to New York City - constituting over one-ihird of the total 
Supreme Court capacity available in the City to administer all felony laws. 
The judges j prosecutors, defense counsel, and support staff established 
specifically to deal 'with the 1973 law cost the State $76 million between 
September 1973 and mid-1976. Not all of this $76 million was spent On 
drug law cases, for the new resources were used for other cases as well. A 
reasonable estimate is that approximately $32 million was spent in the 
effort to enforce and implement the 1973 drug law. 

Some oj the Fears J10iced by Critics oj the 1973 Law Were, Not Realized. 
Some critics of the 1973 law argued that it would jail many young 

people. This did not occur. The number of 16 to 18~year-olds i~carcerated 
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,;:ach year for drug law offenses declined.7 Moreover, the exercise of 
sentencing discretion permitted by law for Youthful Offenders meant that 
for the 16 to 18-year-olds who were convicted the risk of a prison or jail 
sentence was less under the ni;W law than under the old.s Nor did the total 
number of first offenders incarcerated increase under the 1973 law, even 
though a higher percentage of offenders convicted of a felony for the first 
time did go to prison or jail. 

Some police officials and prosecutors predicted that the new drug law 
would inhibit the recruitment of informants, who are of great importance 
to successful drug prosecutions. On the contrary , law enforcement officials 
agree that under the 19731aw there were more informants than before at all 
levels of the drug distribution system. 

Some analysts predicted that the 1973 drug law would cause the prisons 
to overflow. In fact, drug law sentences under the 1973 law did not 
constitute a significantly larger fraction of annual new commitments to 
State prisons than in the past; they accounted for 13% of all commitments 
in 1972 and 1973 and for 16% in the first nine months of 1976. The 
popUlation of the State prison system did indeed increase rapidly, from 
12,845 at the end of June 1973 to 16,074 at the end of 1975 and further to 
17,108 at the end of June 1976. But offenders in prison as a result of drug 
felonies accounted for only 11% of the June 1973 popUlation and still 
accounted for only 11% of the December 1975 popUlation. (Information 
for 1976 was not available.) The proportion of drug offenders in prison may 
increase in the future as the courts catch up on their backlog of class A 
cases (see below, pp. 17-18) and as drug offenders spend longer terms 
in prison as a result of the heavier penalties prescribed by the 19731aw. 
There will be, however, an offsetting factor-a sm.aller number of 
commitments in class A-III cases as a result of the 1976 amendment to the 
law. 

7. Although police officers in New York City occasionally noted contact with very young 
people in the heroin distribution system, there was no great increase in arrests of youths under 
the new drug law. 
8. All offenders incarcerated for terms of more than one year are sent to State prisons. 
Offenders incarcerated for periods of up to one year lire sent to local jails. 
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What Accounts for 
the Disappointing Results 
of the 1973 Drug Law? 

The premise of the 1973 drug law was that severe mandatory sentences 
can significantly deter illegal drug use and traffic. In fact, however, severe 
difficulties of administration prevented a complete test ofthis premise. For 
such a law to be an effective deterrent, it had to be effectively enforced and 
the threat of the law's sanctions had to be clearly perceived by drug users 
and traffickers as an ever-present reality. Apparently, however, most 
offenders and WOUld-be offenders never felt the full threat of the law. 

The Criminal Justice Process as a Whole did not Increase the Threat to 
the Offender.!> 

Mandatory sentencing laws directly affect only an end prodijct of a long 
criminal justice process - the convicted offender. {Tnder the 1973 law, a 
higher percentage of offenders convicted in superior courts were 
incarcerated and for longer periods of time than in the. past. But the· 
criminal justice process from felony arrest to felony conviction has many 
steps, and actions at each step combine to determine the ultimate deterrent 
power of the law. Few cases make it all the way through the process. The 
steps are: 

Arrest 
Drug law offenders have always enjoyed extremely low odds 'Df being 

arrested for n.ny single offense. That low risknf arrest apparently did not 
increase under the 1973 law. 

9. The discussion in this section concerns the drug crime provisions of the 19731aw. Further 
discussion of the predicate felony provisipn can be found below, p. 22. 

13 
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In New York City, the police had always been in a position to make large 
numbers of street level arrests for drug (especially narcotics) offenses. It 
was not the policy of the Polk;;: Department to do so, however. The 
Department had been disappointed with Nst efforts at mass arrests 
because they were very expensive and did not appear to hamper the 
narcotics trade. The 1973 law did not induce a change in arrest policy, in 
part because of that experience, and in part because the Department 
believed that the courts would be unable to manage the workload that a 
mass arrest policy would produce. (On this point, the data collected by the 
Project support the Department's view.) 

Outside New York City, drug markets were not as open and widespread, 
and therefore the police could not increase arrests as easily. 

Bail 
Although the traditional purpose of bail is to ensure appearance of 

defendants at court hearings, release on bail is unfortunately seen by the 
public (and possibly also by law violators) as diluting the threat of penal 
sanctions. The 1973 law did not change bail practices, and the evidence is 
that they were in fact substantially the same in drug felony cases under the 
new as under the old law. 

The diluting effect of immediate bail release might not be great if cases 
were promptly and speedily processed. But the slow handling of drug law 
cases reinforced the impression that the law was not being, or could not be, 
enforced. 

Indictment 
Of all drug fdony arrests under the old drug law in 1972 and 1973,61% 

were disposed of in preliminary proceedings, and only 39% resulted in an 
indictment. .By the first half of 1976, only 25% of arrests resulted in an 
indictment. 

The decline from 39% to 25% should not be attributed to the 1973 law. 
First, there was a comparable decline in the frequency with which non
drug felony arrests resulted in indictments. Second, it was only af:er an 
indictment had been returned by a grand jury that a defendant fell under 
the plea bargaining restrictions of the 1973 law. Although it would have 
been possible for pro~{lcutors to react to the plea bargaining restrictions by 
bargaining with arrestees before indictment-as some people had 
predicted-in general it appears that prosecutors did not follow that 
course,IO 

10. Duri!lg early 1976, just prior to enactment of the amendment relaxing plea bargaining 
restrictions, the S pecial Narcotics Prosecutor in Manhattan did begin to offer misdemeanor 
pleas prior to indictment in some class A-III cases, provided prison sentences of at least six 
months were imposed. 
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Conviction 
Convictions as a Percentage of Indictments 
For reasons unknown, there was a slight decline under the 1973 law in 

the frequency with which convictions were obtained after an indictment. 
Convictions fell from 86% of dispositions in 1972 to 80% in early 1976 (the 
conviction rate in non--drug felony cases continuing virtually unchanged 
during this period).l1 Thus, only one~ftfth of those originally arrested in 
1976 for drug felonies were ultimately convicted (80% of the 25% indicted), 
a decline from roughly one-third under the old law. 

Total Convictions 
The total number of convictions for drug offenses i~.felony courts in the 

period 1974 to mid-1976 was lower than would have been expected during 
the same period under old law disposition patterns. 

The slowdown in the criminal justice process that will be described 
below led to a decrease of 900 in the number of persons convicted during 
1914-16 as compared with the number who might have been convicted 
under the old law. There were a total of 5,800 convictions for new law drug 
offenses in the State's superior courts between 1974 and mid-1976. The 
shortfall of convictions occurred during 1974, when the courts disposed of 
only two-thirds of the drug law indictments returned. During 1975 and the 
f'·rst half of 1976, the courts kept up with the new indictments returned, but· 
in New York City they were not able to reduce the backlog accumulated 
during 1974. Courts in other parts of the State were generally successful in 
cutting into their pending caseload during 1975 and 191-6. 

Prison Terms 
Incarceration became more likely for those ultimately convicted, and 

between 1974 and June 1976, 2,551 new law drug offenders were sentenced 
to either State prison or local jail after a superior court ~onviction. During 
1972 and 1973, 33% of persons convicted of drug crimes in the State's 
superior courts received either State prisol1or local jail terms. By the first 
half of 1976, that percentage had grown to 55%, a direct result of the plea 
bargaining restrictions and mandatory sentencing provisions of the 1973 
law.l2,13 This change of 22% was a majorincrease, but it was barely enough 

11. The decline was not due to a lower conviction rate among cases decided by a jury. 

12. For the 1974-June 1976 period as a whole, the percentage was 44%. If the percentage of 
convicted offenders incarC(lrated during this period had.continued at its old law value of33%, 
then 637 fewer drug offenders would have been incarcerated. 
13. One reason the incarceration:percentage did not approach 100% is that about half of the 
post-1973 convictions were in lower class felony cases which did notfall under the mandatory 
sentencing provisions that governed class A cases; in cases below the class A level, there was a 
decline in prison sentence.'1 as a percentage .of convictions, from 32% to 21%. 

I" 
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to offset the decline from 1974 to mid-1976 in the likelihood of ever being 
convicted. 

In sum, a defendaJlt arrested for a drug felony under the old law faced an 
11 % chance of receiving a prison or jail sentence in superior court; under 
the 1973 law, the chance was an identical 11%. 

If indictment and conviction rates had not fallen, then the rise in the 
ratio of incarceration to conviction that did occur would have increased an 
arreste(','s risk of incarceration from 11 % to 18%. That was the maximum 
effect on risk which the mandatory sentencing provision could have 
provided. It is impossibl~ to say whether an increase of that magnitude 
would have generated a perceived threat great enough to 'deter any 
potential offenders from illegal drug trafficking, or, if so, how many. 

Prison for Class A Offenders 
Over 80% of persons convicted of class A felonies under the 1973 drug 

law were sent to prison, compared to 66% of offenders convicted of similar 
crimes and sentenced to prison or jail under the old law between 1972 and 
1974. The other 20% of class A offenders received discretionary non-prison 
sentences because they were either informants or between the ages of 16 
and 18. 

Punishment 
Punishment became more severe under the 1973 law. Drug law 

offenders sentenced to prison under the 1973 law would spend more time 
there than they would have under the old law. Between 1972 and 1974 
under the old law, only three percent of those convicted and sentenced to 
prison for drug felonies received a minimum sentence of more than three 
years. During 1974 and 1975, when the n.ew law was in effect, 22% received 
minimum sentences of more than three years. 

Under the old drug law, lifetime prispn sentences had been extremely 
rare: they were imposed only in cases involving large amounts of drugs. By 
contrast, some 1,777 persons convicted under the new drug law were 
sentenced to lifetime terms (imprisonment plus parole) between 
September 1973 and June 1976. 

As a result of these developments, some of which worked to limit the 
impact of the 1973 drug law, only the relatively small number of drug 
felons who were convicted encountered the real difference between the old 
drug law and the new~a more likely and longer prison sentence. Drug 
traffickers as a group were not likely to see the new law as a serious threat. 

The short disruption in the heroin trade that did occur-possibly 
because of the State's extensive pUblicity about the new law-suggests ttat 
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if the actual threat of the law had matched the threat c~nveyed by the 
publicity, a stronger deterrent to drug use would have been achieved. 
Unfortunately, it is not clear what level of enforcement would have been 
necessary to bring about that deterrent, or whether it could have been ~ 
achieved at reasonable cost and with reasonable protection for individual 
rights. 

In New York City, the Time Required to Process Drug Law Cases 
Lengthened Dramatically. 

The threat of the 1973 drug law suffered further dilution through the 
large increase in the average time required to dispose of a drug law case in 
the New York City Supreme Court. Between 1973 and 1976 that time 
nearly doubled, although there was no similar increase for other felony 
cases. By mid··1976 half the dnlg law cases then being disposed of were over 
one year old iand the bacyJog had increased to over 2,600 pending cases, 
nearly a year's workload for the courts. This had occurred in spite of the 
addition of 3F. new courts in New York City. 

Two factors contributed to the slow-down. First, the demand for trials 
rose sharply. Under the old law during 1972 and 1973, only 6% of all drug 
indictments in New York City had been disposed of by trial. Und!~r the 
1973 law, trials rose to 16% of dispositions. Trials in non..(}rug cases also 
increased during· this period, but rose only from 6% to 12% of all 
dispositions. A trial took up to ten to fifteen times as long to complete as a 
non-trial disposition. 

The reason for the increase in trials lay in the 1973 Jaw's combination of 
mandatory prison sentences and restrictions on plea bargaining. Since 
defendants in class A-III cases were forbidden to plead guilty to a lower 
charge, they had a major incentive to demand a trial rather than simply to 
plead guilty. Cl!lss A-III indictments accounted for 41 % of allc1ass A drug 
law indictmenlts in New York City and 61 % of the class A trial workload 
during the pedod 1974-June 1976, and thus contributed heavily to the 
City's court c.cmgestion. {Ii 

Second, the productivity of the new.courts created under the 1913 drug 
law failed to match that of established courts. 14 Between 1974 and 1976, the 
average case in the new courts rt:quired 21 court appearan~s, compared 
with between 10 and 15 appearances for cases disposed of in other courts. 
If the new court~chiid-~matched the productivity of the established courts, 
there would have been no more than a small growth in the drug felony 
backlog. 

14. Productivity, as used here, is measured by thenumbe~ of dispositions for each day a court 
is in session. 
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Contributing to the low productivity of the new courts was the fact that 
even in drug law cases which did not result in a trial, defense counsel 
typically posed. many challenges and objections in the process of entering a 
guilty plea. This was to seek dismissal or to defer for as long as possible the 
start of the defendant's mandatory prison sentence and the lifetime parole 
supervision tl:1at would follow. 

Court lDelays Reduced the Threat of the New Law. 
As a r<~s_ult of delays in processing new law cases-delays which were 

most pronounced in New York City-fewer drug law cases were disposed 
of betwe<m 1974 and June 1976 than during a similar period oftime under 
the old drug law. The State's felony courts imposed 2,551 sentences of 
incarceration in new law drug cases between early 1974 and mid-1976-
about 700 fewer than would have been expected under the old law, or 
between 200 and 300 fewer per year. IS This was true even though the 
chances of incarceration after conviction rose considerably, as noted 
above. 

The threat embodied in the words of the law proved to have teeth for 
relatively few offenders. 

If ways- had been found to counteract administrative problems, and if 
the backlogs had not materialize- .~. the new drug law would have led to 
approximately 560 more prison and jail sentences each year across the 
State than under the pre-1973 law. 16 This would have meant an increase of 
about 36% over the 1,500 drug law sentences imposed in 1973. There is no 
way to jndge whether an increase of that scale would have been enough to 
cause a significant drop in illegal drug use and crime. 

Within the State's Criminal Justice System, There Was Little Enthu
siasm for the 1973 Drug Law. 
Although there is no evidence that police officers, prosecutors, and 

judges were derelict in carrying out the 1973 drug law, it is nonetheless 
evident that there was very little enthusiasm among these groups for it. It is 
impossible to gauge the effects of this dim view, but it proba)lly did 
contribute to the disappointing outcome of the 1973 revision. ' 

Many judges and prosecutors felt that the mandatory sentencing 

15. These estimates are derived by "allowing" the courts to dispose of nearly all new drug 
indictments, as they did during 1972 and 1973, and then by applying the old law conviction 
rate (86%) and the old law imprisonment rate (33%) to the resulting dispnsitions. 
16. This estimat¢ is derived by "allowing" the courts to dispose of nearly all new drug 
indictments, and then by applying the actual conviction rate (80%) and the act.ual 
imprisonment percentage (55%) to the resulting dispo~itions. 
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provisions reduced the possibility of individual treat.ment of offenders, 
and, therefore, the quality of justice. Some were troubled because the 
penalties imposed on lOW-level drug traffickers were more severe thatt 
those applicable t( crimes that most citizens consider heinous.. Some 
judges have suggested that, reluctant to imprison offenders whol.,}l they 
considered prime candidates for rehabilitation programs, they granted 
continuances more readily than usual, thus slowing down the process of 
judicial disposition. 

New York City prosecutors tended to believe that the 1973 law was 
forcing them to scatter their limited resources on what they considered 
relatively minor offenses. And the judges,. worrying about other criminal 
backlogs that had built up before 1973, urged that the new drug courts be 
allowed to work on non-drug cases. In 1974, despite the increasing backlog 
of drug law cases, approximately 1,000 non-drug cases were assigned to the 
new courts in Manhattan, and in early 1975 the courts prevailed upon the 
Governor to relax the administrative distinction between the old and the 
new courts so that the former drug courts could be used regularly for non
drug cases. 

As for the police, the New York City Police Department believed that a 
policy of all-out street level enforcement would be only marginally 
productive and would hopelessly inundate the courts. 

Experle~~ OJitside New York City 

Courts outside New York City were generally able to handle cases under 
the 1973 law withQut bogging down; they had fewer sedous dJ;1lg cases on 
their dockets, and 18 new drug law courts shared the work. However, 
most of these courts still had trouble processing the more serious drug 
cases, and the pace of disposition in drug law cases did not improve. 

The following sections summarize the effects of the 1973 law in the 
State's five largest counties outside New York City. Together, Erie, 
Monroe, Nassau, Suffolk, and Westchester counties included half the 
State's popUlation and accounted for roughly half of the State's felony 
drug arrefts outside the City. 

Prison and jail sentences in drug cases went up dramatIcally in several 
counties; yet in none of them was there evidence of a sustained drop in the 
extent of drug use. Officials in each county did report a marked 
retrenchment of the heroin market at about the time the 1973 law became 
effective, apparently signaling apprehension. over the law among heroin 
dealers. According to limited statistical evidence, however, this market 
reaction did not persist for long. 
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Erie County 
Erie County presents a good example of efficient administration of the 

1973 drug law. Arrests for drug felonies increased sharply after the law 
went into effect. There was also a rise in drug felony indictments, 
contrasting to the decline in New York City. Convictions increased both in 
number and as a proportion of drug indictments, as dismissals of such 
indictments fell. There was a fivefold increase in the number of drug 
offenders sentenced to prison or jail between 1973 and the first half of 1976. 
The risk of incarceration also rose for those arrested for drug offenses, 
although by mid-1976 it was still no higher than the statewide average. 

These improvements in criminal justice system performance can be 
attributed to an increased emphasis on drug law enforcement and 
prosecution, and to the efficient use of the three new court parts opened in 
Erie to implementthe 1973 law. One reasort for the lack of persistent delays 
in the courts is that the demand for trials in drug cases did not increase, as it 
did in most other parts of the State. The chief reason for this surprising 
re~mlt is that defendants in class A-III cases were offered prison sentences 
with short minimum terms in exchange for guilty pleas. 

And yet, in spite of this efficient implementation of the drug law, there 
was no evidence of a sustained decrease in the use or availability of heroin 
in Erie County. Administrators of drug treatment programs and 
enforcement officials believed, however, that they had noted a decrease in 
heroin use for six months to a year following implementation of the law, 
and some support for this view can be drawn from the records of narcotics 
deaths and serum hepatitis. Perhaps for a longer time than was evident in 
New York City, heroin dealing was driven "underground" and users 
became more secretive about their habits. However, the decline in use did 
not persist, and the evidence is that heroin was as prevalent in Erie County 
during the first half of 1976 as before the law took effect. 

Monroe County 
The criminal justice system in Monroe County met with moderate 

success in its efforts to implement the 1973 drug law. Arrests, indictments, 
convictions, and prison sentences for drug offenses all rose sharply after 
1973. This stepped-up enforcemr.nt ofthe drug laws in Monroe appears to 
be attributable both to the passage of the 1973 law and to the establishment 
of an interagency Drug Enforcement Task Force, which included 
representatives from Federal, State, and local police forces. 

In contrast to the courts in Erie County, however, Monroe County 
courts had some difficulty in keeping up with the processing of the most 
serious drug law cases. The number of trials in class A drug cases rose 
considerably, and fewer than half were disposed of during the first two 
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years the law was in effect. Although these delays softened the potential 
impact of the 1973 law, local officials believed that th,~ law had affected the 
patterns of heroin trafficking by causing dealers to conduct tnlnsactions 
less openly. At about the same time the new law went into effe(:t, dealers 
appeared to be selling smaller amounts of heroin in each transaction in 
order to avoid a class A-lor class A-II arrest, and sales to unknown 
purchasers were rare. 

N" onetheless, observers reported that the reductiops in heroin use! caused 
by these new patterns had not been large enough to have a lasting impact 
on the extent of use in the County. Narcotics deaths and serum hepatitis 
both increased after 1973. 

Westchester County 
Criminal justice officials in Westchester County reported that 

implementation of the 1973 law proceeded smoothly. In 1976 it still took 
much longer to process drug cases there than in Erie and Monroe counties, 
but a marked improvement in case processing had occurred since 1973. 
Like Erie County, Westchester saw prison and jail sentences in drug cal,es 
rise substantially under the new law, from 34 in 1973 and 1974to 60 in 1975 
and 75 in 1976. Even so, it was not until 1976 that the numberofsentenc\~s 
exceeded the number duriGg I. .. >2. The number of drug indic:tments and 
convictions did not increase in \\' estchester; prison and jail sentences went 
up solely as a result of the increased severity in penalties. 

Changes in heroin use pattlerns in Westchester appear to have paralleled 
the changes evident in Erie County. Limited data tend to confirm the 
observation of officials in Westchesterthata brief dislocation of the heroin 
market soon after the law became effective was not sustained long enough 
to have a lasting effect on trafficking or use. 

Nassau County 
Like its neighbor, New York City, Nassau County had difficulties in 

implementing the 1973 law. 
Up to September 1975, only one-fIfth of all class A indictments had been 

disposed of. The major factor in these delays wa~ apparently the large 
number of young people accused of class A-III offenses. Many class A-III 
cases were held open by the courts until the Legislature, in 1975, exet'npted 
16 to 18-year-olds from mandatory prison sentences. In addi'ti9n, a: large 
number of class A-III offenders were sentenced to probation as . 
informants, and cases involving informants reportedly took extehded 
periods of time to resolve. Trials did not increase markedly in Nassau, as.;· -
they did in most other jurisdictions. 

As a result of these factors, the number of prison and jail sentences 
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imposed on drug offenders feli during 1974 and 1975. After the end of 
1975, however, the courts succeeded in stabilizing the backlog of class A 
cases, and prison and jail sentences for drug offenses began to return to 
their pre-law level. 

Drug use patterns were particularly difficult to isolate in Nassau, which 
has none of the urban centers in which drug use is usually concentrated. 
Local officials reported that the most troublesome problems of illkit drug 
use were recent rises in the use of cocaine, and an increased prevalence of 
poly-drug use. They also reported that there had been no me~surable 
decline in heroin trafficking or use in Nassau County since enactment of 
the 1973 law , an observation which the available indicators of narcotics use 
tend to confirm. 

Suffolk County 
Suffolk County too had difficulty in implementing the 1973 law. The 

1973 law generated an increased demand for trials in drug cases during 
1974 and 1975, when the County's superior court was experiencing a trial. 
backlog in other cases as well. A substantial proportion of drug indict
ments filed were for class A cases, and deflendants in these cases sought to 
delay disposition by obtaining continuances and by pressing motions to 
limit evidence. The general press of court activity provided a context in 
which these efforts were largely successful. 

The addition of three superior court parts in early 1976 greatly alleviated 
thl; congestion ofthe court system. In addition, the 1976 amendmentto the 
law, relaxing plea bargaining restrictions in class A-III cases, aided the 
di:;position of drug cases by plea. Hence, the felony drug case backlog was 
reduced and a significantly increased number of trials held. 

No notable decline in heroin use was detected in Suffolk County after 
1973. Officials noted that there had been a recent rise in the use of 
harbiturates and cocaine, and that a form of poly-drug use involving 
dcohol, marijuana, and barbiturates was the most common drug problem 
i.n the County. 

New York City: Despite the Introduction of Mandatory Prison Sen
tences for Repeat Felony Offenders, for Any Felony Offender Arrested 
for a Subsequent Felony the Risk of Imprisonment Was Lower After 
the 1973 Revision Than It Had Been Before the Law Was Enacted. 

As noted earlier, the 1973 predicate felony provision had the effect of 
increasing substantially the percentage of convicted repeat offenders who 
were sentenced to prison. At the same time, however, though it may appear 
anomalous, the risk of imprisonment facing a newly arrested prior felony 
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offender declined. This was the result of the fact that although convicted 
repeat offenders faced a higher chance of incarceration if they were 
convicted following the effective date of the 1973 predicate felony 
provision, that rise was more than offset by the decreasing likelihood that 
arrest would lead to indictment and indictment to conviction. 

A key fact to be borne in mind is that even before the predicate felony 
provision went into effect, persons convicted of a felony in New York City 
were usually sentenced to State prison if they had been previously 
convicted of a felony-the figures being between 50% and 60%.17 
Furthermore, the rate of prison sentencing in New York City rose in the 
early 1970s independently of the 1973 provision; thus, in 1971 only 28% of 
all convicted non-drug offenders (including first offenders) received prison 
sentences, but in the first half of 1976 46% of all convicted non-drug 
offenders (including first offenders) received prison sentences. 
Accordingly, it is evident that the rate ofimprisonment of repeat offenders 
would have risen during the period in question even in the absence of the 
1973 revision. 

Nonetheless, the 1973 predicate felony provision did have an affirmative 
effect in that it increased the rate of imprisonment of convicted repeat 
offenders. Out of a sample of 26 repeat offenders who were convicted 
under the old law, 58% were sentenced to State prison; the corresponding 
fli.gure under the new law was 76% (19 prison sentences out of 25 
convictions in the sample). 

But offsetting this rise in the imprisonment rate was the fact that in New 
York City indictment was less likely to follow the arrest of a repeat felony 
offend~r after the 1973 law than it had been before .. Study of a small sample 
of arrests of prior non~drug felony offenders indicated that under the old 
law, between 1971 and 1973,40% ofsuch arrests led to felony indictments 
(there were 78 arrests in the sample); whereas under the new law only 24% 
of the arrests led to a felony indictment (there were 146 arrests in the 
Sample). (Similarly, there Was a decline in indictments as a percentage of 
arrests in the case of defendants who did not have prior convictions.) 

In addition, during this period there was a decline in convictions as a 
percentage of indictments of prior felony offenders. Under the old law, 
90% of such offenders who were indicted were convicted (28 out of 31 
indictments in the sample); under the new law during the time in question, 
only 71 % of such indictments resulted in conviction (25 out of 35 
indictments). T~e reasons for this decline. are unknown~ it may be 

17. The percentage was about 85% for persons who were convicted of a felony and who had 
earlier been imprisoned for commission of a felony. 
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observed, however, that the conviction rate forfirst-time offenders in non
drug cases also declined during this period, though to a slightly lesser 
degree_ 

fhe combined effects of the higher rate of imprisonment after 
conviction and the lower likelihood of indictment and conviction after 
arrest yielded the following results: under the old law, 20% of the arrests in 
the sample eventually resulted in a sentence to State prison; under the 1973 
predicate felony provision, only 13% of arrests of prior felony offenders 
ultimately resulted in a sentence to State prison (19 sentences out of 146 
arrests in the Project's sampJe).18 

As noted above, an estimate of the increase in arrests of prior felony 
offenders that would have been necessary to offset this reduction in the risk 
of imprisonment suggests that the total number of repeat offenders 
imprisoned under the predicate felony provision between 1974 and mid-
1976 was less than the number imprisoned in the two and one-half year 
period immediately preceding the effective date of the new law. 

An unexpected anomaly encountered by the Project was that, as 
actually administered, the 1973 predicate felony provision did not 
invariably result in imprisonment for the convicted repeat felony offender. 
In the course of review of 25 repeat felony offender cases, the Project's 
research identified six instances between 1973 and 1975 in which convicted 
repeat felony offenders did not in fact receive prison sentences upon repeat 
conviction. In five of these cases, information on the offender's previous 
conviction seems not to have I been in the file that came to the judge, 
prosecutor, and probation ~ ,partment at the time of sentencing. If such 
procedural or administrati\_' Lpses occurred with significant frequency, 
they can only have contributed to reduce the threat of punishment that was 
originally anticipated from the predicate felony provision. 

18. The point of this se~tion may also be stated in reverse, i.e., that the rise in the ratio of 
imprisonment to conviction (58% to 76%) served to offset the declines in indictment and 
conviction rates, which might have occurred even in the absence of the predicate felony 
provision. If it were to be assumed that in the absence of the predicate felony provision only 
58% of convicted repeat felony offenders would have been sentenced to prison between 1974 
and mid-1976, then it is estimated that approximately 300 fewer repeat felony offenders 
would have been imprisoned each yearin New York City under the old lawthim were in fact 
sentenced to prison under the predicate felony provision. 

I' 
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III 

Observations and Lessons 
for the Future 

The Difficulties of Implementation 

Court Congestion 
New York City suffered from heavy congestion of its court system prior 

to the enactment ofthe 1973 law. In any state or city suffering from similar 
com! cong!';;tion, it would make little difference whether laws like New 
Y Qrk's were passed or not. If enacted, such statutes would be likely to 
founder in the implementation process; the major result would probably 
be an increase in the amount of money spent. It is possible that a 
community with a smoothly functioning criminal justice process might 
find a drug law like the 1973 law to be effective, but the limited evidence 
from Brie County-, and to some extent from Monroe and Westchester 
counties, is not encouraging. 

The key lesson to be drawn from the experience with the 1973 drug law is 
that passing a new law is not enough. What criminal statutes say matters a 
great deal, but the efficiency, morale, and capacity of the criminal justice 
system is even more of a factor in determining whether the law is effectively 
implemented. 

Whatever hope there is that statutes like the 1973 revision can deter anti
social behavior must rest upon swift and sure enforcement and a dramatic 
increase in the odds that violators will in fact be punished. Until New 
York's criminal justice process is reformed so that it can de its work with 
reasonable speed and reasonable certainty, the Legislature does not in 
reality have serious ,policy options to choose from. Without implementa
tion there is no policy; there are only words. 

The 1973 law not having been fully implemented in New York State as a 
whole, it is not possible to conclude from the New York experience what 

25 
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the consequences of that law would have been if it had been fully 
implemented. 

Other Administrative Problems 
Police, courts, and prosecutors alike saw the law as a new drain on 

resources which in their view were already inadequate. But court 
congestion was not reduced even after the application of large amounts of 
new resources. 

The addition of 31 judges avoided any diversion of existing resources to 
drug cases, but existing pressures on the courts made it difficult to absorb 
the new judges and other personnel productively. These additions were 
made to the court system without producing additional dispositions, and 
there is no assurance that a larger number of judges would have made the 
implementation process any more effective. 

It was apparently not a scarcity of resources which was to blame for the 
administrative difficulties the 1973 law encountered. A portion of the new 
resources was required because -- partly as a result of a rise in trials-new 
law drug cases took significantly more court time than drug cases under the 
old law (1.7 court days for each disposition compared to 1.0 co~rt days 
under the old law, statewide). The balance was absorbed in the adjudica
tion of non-drug cases, providing a substantial benefit to the court system 
as a whole. 

Another indication that a shortage of judges was not the primary 
problem facing the courts came from the growth of the New York City 
Supreme Court system as a whole. In early 1972, there were 50 courts 
operating in criminal matters; by 1975, there were 117 courts in operation. 
There were 21,900 indictments disposed of in each of those years. And 
between late 1973, when new judges were furnished to implement the drug 
law, and the first half of 1976, processing times in the courts lengthened. 

Cost 
The cost of court resources furnished to administer the 1973 law was 

high, although, as it developed, only a portion of those resources was 
actually needed to process new law cases. Rigorous enforcement of similar 
statutes in other jurisdictions, if possible at all, might require large 
expenditures not only for judges but for police and defense and 
prosecutorial staffs. If long prison sentences were to be legislatively 
mandated or judicially imposed in large numbers, stilI further costs would 
be incurred to build, maintain, and staff new correctional facilities. 

The New York experience suggests that it would not be wise for other 
jurisdictions to undertake such large expenditures unless the outlook for 
successful implementation were favorable. It is unlikely that the 
deficiencies of an existing criminal justice system can be overcome solely 
by the simultaneous application of tough laws and additional resources. 
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What Could Have Been Done to Improve Implementation? 

Restricting the New Courts to Drug Cases 
Administration of the 1973 law in New York City might have been 

marginally improved if all the resources supplied to the courts had been 
used for drug law cases. Some resource diversion occurred because 
without it courts would have been idle while waiting for new cases; but if 
the courts h,ld been dedicated solely to new law cases early in the 
implementation process, when the backlogs were building up most 
quickly, additional pressures might have been applied to avoid idle courts 
and to speed the disposition process. . 

Efficiency in court operation could have been improved by redl1cing the 
number of appearances and processing times; management improvements 
can raise the courts' productivity to some extent. But it is unlikely that such 
improvements could have been achieved in time to make a significant 
contribution tl) administration of the 1973 law. 

Altering the Penalties 
Another possible approach would have been to mitigate the severity of 

the penalties. There is little agreement today about the degree to which any 
specific penalty structure can function as an effective deterrent to crime. 
However, changes in the penalty provisions of the 1973 law would have 
eased administrative burdens and made it somewhat easier to test the 
proposition that a system of mandatory sentences, however specified, can 
be an effective deterrent. Their deterrent effects will never be known unless 
the sentences in fact can be and are imposed. 

As an example of an alternative approach, the legislators' goal of 
increasing the risk of punishment through prescribed prison sentences 
could have been approached without the extremely long indeterminate 
sentences embodied in the 1973 law. It would have been possible, for 
instance, to create mandatory prison terms in which the indeterminate 
period was for a short time, such as one to three years instead of one year to 
life. Another alternative would have been to impose a mandatory one-year 
sentence in a local jail. Prison terms of definite length could also have been 
prescribed, but with departures allowed if the judge stated in writing his 
reasons for imposing an alternative sentence.:-_,':·" 

Adoption of any of these approaches for drugtLi:s would have reduced 
the demands for trials and the resulting drain on judicial resources. Such 
penalties would also have fitted in more reasonably with penalties imposed 
for crimes of violence. 

Easing the Plea Bargaining Restrictions 
The 1976 amendment to the New York drug law made a much-needed 

\\ 
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change in the existing law when it changed the plea bargaining restrictions 
to allow persons charged with class A-III narcotics felonies to plead guilty 
to a lower charge. 

Experience under the 1976 revieion should be watched carefully. It may 
enhance the deterrent power of the law by causing penalties to follow 
swiftly upon indictment and conviction for low-level drug defendants. (If 
added deterrence is to occur, jail terms of reasonable duration must still 
accompany the speedier disposition.) Such a speed-up in processing, by 
releasing court resources for other cases, should also cause improvement in 
processing cases involving the more serious drug offenses. 

Possibilities for Future Improvement 

Neighborhood Protection 
An additional opportunity was opened up by the 1976 amendment. The 

painfully visible traffic of drugs on the street has always been largely made 
up of class A-III offenders. So long as persons charged with class A-III 
felonies were not allowed to plead guilty to a lower charge, massive street 
arrests of these offenders would have led inevitably to equally massive 
court congestion. Now, however, the police and prosecuting authorities in 
New York City are in a position to change their enforcement policy. With 
the 1976 amendment, the police can bring regular and reasonable pressure 
on notorious market areas and confront small dealers and purchasers with 
a heightened risk at the "front end" of the criminal justice process. Such a 
widened scope of minor arrest practice is not likely to have lOt substantial 
effect on the drug market or the drug supply. But a police arrest policy that 
ignores an open illegal marketplace has the unfortunate by-product of 
appearing to condone well-established criminal activity, to the desperation 
jnd helpless rage of the innocent citizens who live and work in the 
neighborhood. Police should not allow local conditions to deteriorate to 
the point where there is little appearance of civil order, where the 
neighborhood seems to have been abandoned, and where its citizens finally 
demand that the police "sweep the streets." With the 1976 amendment, the 
police are now in a position to forestall that chain of events without 
hopelessly flooding the prosecutorial and judicial system. 

Predicate Felony Administration 
Administration of the predicate felony provision of the 1973 law could 

be improved if courts required prosecutors to find out at the beginning of 
the court process whether or not a defendant had a previous felony 
conviction. Prosecutors would then know the bargaining latitude available 
to them. 

At present, the records of past convictions available to prosecutors are 
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sometimes incomplete, and past convktions may be overlooked, as they 
have been on occasion. For a modest investment-perhaps the cost of one 
court part in New York City-the necessary records could be brought up 
to date as soon as a new felony arrest is made. This should be done. 

Reevaluation oj the Relationship between Narcotics Use andNon-drug Crime 
In the years 1971 to 1975, the percentage of non-drug felonies committed 

by narcotics users dropped steadily in New York City. Efforts should be 
made by other cities and states to obtain comparable data. A major 
impetus behind the adoption of the 1973 revision was the widespread belief 
that narcotics use, or at least narcotics addiction, is a primary cause of 
other felonies. If narcotics users are found to be responsible for less and 
less crime, or if it is prohibitively expensive to attempt to enforce "get 
tough" drug laws, then the limited resources available to fight crime might 
be better employed in directions other than an escalated assault on the 
narcotics trade. 

Research 
We are just entering the era in which social science research can begin to 

be of real help in designing our criminal law system. Control of crime, 
including illegal drug use, is a field in which additional social science 
research is both feasible and promising. 

Mter decades of debate, there is still little evidence about the extent to 
which the use of narcotics or other drugs actually causes users to commit 
crime. Moreover, it is not known what proportion of crimes committed by 
dmg users would have been committed by the same persons in the absence 
of drug use. New knowledge on this topic would bear directly upon the 
choices of public policy to be followed to combat crime and the illegal use 
of drugs. 

Similarly, there is little systematic information about the share of 
serious crime that is committed by recidivists. If most crime is committed 
by career criminals, then there is greater justification for harsh sentencing 
policies, since incarceration can prevent crime by isolating those who 
commit most of it, and since few of those sent to prison would be low-risk 
offenders. 

The findings of this Project would be statistically more powerful if a 
more comprehensive data base had been available deaIing with illegal drug 
use and the criminal justice process for the period prior to the effective date 
of the 1973 revision. The Project has now built up more than three years' 
statistical time series data concerning these matters in New York and, to a 
lesser degree, elsewhere. With this platform built, it would be extremely 
unfortunate if compilation of these data were to terminate with the 
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conclusion :)f this particular Project. Arrangements should be made to 
continue to collect these data so that future analysts can evaluate the long
term effects of the State's existing drug law and, eventually, the 
operational effects of future amendments to it. 

General Observations 
This study Project has neither the data nor the expertise to seek to 

develop an overall recommendation to deal with the mUltiple problems of 
illegal drug use. The Committee and its staff have, however, had the benefit 
of a research experience that has ranged widely over many aspects of the i: 
drug trade and illegal drug use. On the basis of that experience, three 
general observations seem justified. 

First, the use of heroin and other opiates is but one element of a larger 
problem. The misuse of all dangerous drugs-alcohol, cocaine, opiates, 
and other mood-changing drugs, some prescribed and some sold over the 
counter-all together constitutes "the drug problem." Problems with so 
many components do not yield to one-dimensional solutions. As no single 
drug treatment method is suitable for all users, so there is not likely to be a 
single legal approach that is suitable for all offenders. 

Second, whether or not illicit drug use is for the most part a medical 
concern as some contend, it is incontrovertibly deeply rooted in broader 
social maladies. Narcotics use in particular is intimately associated with, 
and a part of, a wider complex of problems that includes family break-up, 
uremployment, poor income and education, feeble institutional structures, 
and loss of hope. 

The final observation is a corollary of the second: it is implausible that 
social problems as basic as these can be effectively solved by the criminal 
law. 
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APPENDIX 

The 1973 New York State Drug Law 
The 1973 drug law was enacted as Chapters 276, 277, 278, 676, and 1051 

of the 1973 Laws of New York State. Significant subsequent amendments 
are contained in Chapters 785 and 832 of the 1975 Laws and Chapter480 of 
the 1976 Laws. 

The 1973 Drug Law and Its Context 
New York State law divides crimes into seven classifications, fivefelony 

and two misdemeanor, ranging from class A felony, the most serious, to 
class B misdemeanor, the least serious. The 1973 law divided the class A 
felony category into three subclassifications, A~I, A-II, and A-III. Classes 
A- II and A-III were created especially and exclusively for drug crimes. 

Classification 

A-I Felony 

A-I! Felony 

A·HI Felony 

B Felony 

C Felony 

D Felony 

E Felony 

A Misdemeanor 

B Misdemeanor 

TABLE A-I 

CRIME CLASSIFICATION AND SELECTED EXAMPLES 
UNDER NEW YORK STATE PENAL LAW 

Drug Crime Example Non-Drug Crime Example 

Sale of I oz. of heroin Murder 1° and 2° 

Sale of between 1/8 oz. and None 
i oz. of heroin 

Sale of less than II & oz. None 
of heroin 

Second offender, class C Rape 1°, Robbery )0 
drug crime 

Possession of 112 oz. of Assa ult 1°, l3urglary 26 

methamphetamine 

Sale of any amount of any Grand Larceny 2°, Forgery 2° 
controlled substance 

None Perjury 2°. 

Possession of any amount of 

Criminal Conterr,pt 1° 

Unauthorized us~' of a Vehicle 
any ,ontroned substance 

None Menacing 

Sentencing possibilities are provided. for each classification of crime. 
Under the 1973 law, indeterminate sentences t(O State prison were made 
mandatory for convicted class A and B felon~/, Certain class C and D 
crimes also carried mandatory indeterminate sentences. An indeterminate 
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TABLE A-2 

FIRST OFFENDER PENALTIES FOR CLASSES OF CRIME UNDER 
NEW YORK STATE PENAL LAW 

(as of June 1977) 

Classification 

A-I Felony 

A-Ii Felony 

A-III Felony 

B Felony 

C Felony 

D Felony 

E Felony 

INDETERMINATE SENTENCE 

TU STATE PRISON 

Minimum Maximum 

15-25 yrs. Life 

6-8 1/3 yrs. Life 

1-81/3 yes. Life 

1-8 1/3 yrs. 3-25 yrs. 

1-5 yrs. 3-15 yrs. 

1-2: 1/3 yrs. 3-7 yrs. 

I-I 1/3 yrs. 3-4 yrs. 

A Misdemeanor None None 

B Misdemeanor None None 

aExcluding fines. 

Alternatives to a 
State Prison Sentencea 

Noneb 

None 

Nonec 

None 

Probation (5 yrs.), conditional dis
charge, unconditional discharged,e,f,g 

Probation (5 yrs.), local jail (I yr.), 
intermittent imprisonment (I yr.), 
conditional discharge, unconditional 
dischargee,f,g 

Probation (5 yrs.), local jail (I yr.), 
intermittent imprisonment, condi
tional (jischarge, unconditional 
dischargee,f,g 

Local jail (I vr.), intermittent im
prisonment, probation (3 yrs.), con
ditional discharge, unconditional 
dischargef,g,h 

Local jail (3 months), intermittent 
imprisonment, probation (I yr.), con
ditional discharge, unconditional 
dischargef,g 

bMurder in the first degree (of a police officer under particular circumstances) is a class A-I felony that 
carries a mandatory death sentence. 

cBut informants who aid in the investigatiqn or prosecution of a drug felony may be sentenced to lifetime 
probation. 

dDefendant~ indicted for class A-III felonies who plead guilty to a class C fel,,!!),p.. authorized by the 1976 
anlendmer.t to the law, may receive a local jail sentence of up tc) one yearinstead of an indeterminate sen
tence to State imprisonment. 

eNo alternative is available for defendants convicted of certain specified class C and class D felor.ies. Con
ditional discharge and unconditional discharge are not available to defendants convicted of drug felonies. 

fOffenders who are adjudicated Youthful Offenders may not receive a State prison sentence with a maxi
mum of more than four years. 

gOffenders who have been found to be narcotics addicts under the procedures set forth in the New York 
State Mental Hygiene Law must receive either a probation sentence requiring treatment for their addiction 
or a sentence to either State prison or local jail. 

hOff enders who are adjudicatetj Youthful Offenders in a local criminal court and who have not previously 
been so adjudicated or convicteil of a crime may not receive a definite sentence of more tha:! six months. 
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sentence means that the actual length of time the convicted felon will spend 
im~arcerated is not established by the court. Typically, the sentencillgjudge 
chooses a maximum term, the longest time the defendant may be 
incarcerated, from the range of maxima provided by law. The parole board 
then sets the minimum term, the period during which the convicted felon is 
not eligible for parole, and subsequently dl!cides the actual term after the 
minimum term has been served. However, in class A felony cases (and in 
predicate felony cases discussed below), the sentencing judge must set the 
minimum as well as the maximum term. In other felony cases, a sentencing 
judge may set a minimum term of up to one-third of the ml'.ximum he has 
set, provided he specifies his reason for doing so in the court record. 

The 1973 law instituted an important difference between the lifetime 
maximum sentence required for class A drug felonies and the lifetime 
maximum mandated for other class A felonies. Both drug and non-drug 
class A felons are eligible for release from prison on pa:role after serving the 
minimum sentence set by the court. Non-drug class A felons are then 
eligible for release from parole supervision after five years of successfully 
living under this supervision. The 1973 drug law provided, however, that 
class A drug felons could never be discharged from parole supervision. 
Class A drug lifetime sentences were thus truly for the life of the cOIlvicted 
felon. 

Drug Crime Under the 1973 Law 
The 1973 law reclassified most drug crimes as more serious offenses than 

they had been before. In this reclassification, illustrated in Table A-3, the 
new law made detailed distinctions among various substances and 
amounts possessed or sold. A complete list of drug crimes under the 1973 
law is presented in Table A-4. 

TABLE A-3 
RECLASSIFICATION OF SELECTED DRUG CRIMES UNOER 

THE 1973 LAW 

Old Law New Law 
Crime Classification Classification 

Sale of 1 oz. heroin C Felony A-I Felony 

Sale of 1/8-1 oz. heroin C Felony A-II Felony 

Sale of less than 1/8 oz. heroin C Felony A-III Felony 

Sale of 5 mg. LSD D Felony A-II Felony 

Possession of 5.25 mg. LSD A Misdemeanor A-III Felony 

Possession of 2 oz. methamphetamine A Misdemeanor C Felony 



TABLE A-4 

CONTROLLED SUBSTANCE (DRUG) CRIMES UNDER 1973 NEW YORK STATE DRUG LAW 

INDETERMINATE SENTENCE 
TO STATE PRISON 

Class ' Unlawful sale of Amount Unlawful possession of Amount Minimum Maximum 

A-I Narcotic drug I oz. or more Narcotic drug 2 oz. or more 15-25 years Lifeb 

Felony 
Methadonea 2880 mg. or more Methadonea 5760 mg. or more 

A-II Narcotic drug 1/8 oz. up to I oz. Narcotic drug I oz. up to 2 oz. 
Felony Methadonea 360 mg. up to 2880 mg. Methadonea 2880 up to 5760 mg. 

Methamphetamine 1/2 oz. or more Methamphetamine 2 oz. or more 

Stimulant 5 gm. or more Stimulant 10 gm. or more 6-81/3 yean: Lifeb 

LSD 5 mg. or more LSD 25 mg. or more 

Hallucinogen 125 mg. or more Hallucinogen 625 mg. or more 

Hallucinogenic substance 5 gm. or more Hallucinogenic substance 25 gm. or more 

A-III Narcotic drug Up to 1/8 oz. . Narcotic drug with intent to sell Any amount 
Felony Methamphetamine 1/8 OZ, up to 1/2 oz. Methamphetamine with 1/8 oz. or more 

intent to sell 

Stimulant 1 gm. up to 5 gm. Stimulant with intent to sell 1 gm. or more 

LSD I mg. up to 5 mg. LSD with intent to sell 1 mg. or more 

Hallucinogen 25 mg. up to 125 mg. Hallucinogen with intent 25 mg. or more . 1-8 1/3 years Lifec 
to sell 

Hallucinogenic substance I gm. up to 5 gm. Hallucinogenic substance I gm. or more 

Any amount of a stimulant, hallucinogen, hallucinogenic Stimulant 5 gm. up to 10 gm. 
substance;or LSD after a previous conviction for a drug 
'offense 

LSD 5 mg. up to 25 mg. 

Hallucinogen 125lmg. up 10/625 mg. 

Hallucinogenic substance 5 gm. up to 25 mg. 

J 

.,"'"---________________ -",_. ___ .s.--.-____________ ... _. ______ --.... ------. -- , . 
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TABLE A-4 (continued) 

CONTROLLED SUBSTANCE (DRUG) CRIMES UNDER 1973 NEW YORK STATE DRUG LAW 

I INDETERMINATE SENTENCE 
TO STATE PRISON 

Class Unlawful sale of Amount Unlawful possession of Amount Minimum Maximum 

A-III Any amount of a stimulant, hallucinogen, hallucinogenic 1-8 I {3 years Lif& 
Felony substance or LSD with intent to sell after a previous 
(con!.) convicti()n for a drug offense 

B Felony Narcotic preparation to a A class C felony possession 
person under 21 Any amount crime charted below (with 

A class C felony sale crime the exception of marijuana 

charted below (with the and methadonea) after a 

exception 'of marijuana. prior conviction for a class 

and methadonea) after a C felony possession crime 

prior conviction for a class charted below (with the d 
exception of marijuana -I 1/2· 12 1/2 9·25 

C felony sal. crime charted yeUni y~a" 
below (with the exception and methadoneR) 

of marijuana and metha-
donea) 

C Felony Narcotic preparation Any amount Narcotic drug 1/8 oz. up to I oz. 

Dangerous depressant 1,0 oz. or more Narcotic preparation 2 oz. or more <, 

Depressant 2 1bs. or more Methadonea 360 mg. up to 2880 mg. 

Marijuana Any amount Methamphetamine 1{2 oz. up to 2 oz. 

Methadonea Up to 360 mg. Stimulant 1 gm. up to 5 gm. 

LSD I mg. up to $ mg. 

Hallucinogen 25 mg. up to 125 mg. I-S years 3-15 yea~se 

Hallucinogenic substance I gm. up to 5 gm. 

Dangerous depressant 10 oz. or more 

Depressant 2 Ibs. or more 

Marijuana I oz. or more, or 100 " 

or more cigarettes 



TABLE A-4 (continued) 

CONTROLLED SUBSTANCE (DRUG) CRIMES UNDER 1973 NEW YORK STATE DRUG LAW 

INDETERMINATE SENTENCE 
TO STATE PRISON 

Class Unlawful sale of Amount Unlawful possession of Amount Minimum Maximum 

D Felony Any drug Any amount Any drug with intent to sell Any amount 

Narcotic preparation 1/2 oz. or more 
1-2 1/3 years 3-7 yearsf 

Marijuana 1/4 oz. or more, or 25 
or more cigarettes 

E Felony No drug offenses in this 
category. 

A misde- ~To drug offenses in this Any drug Any amount Up to I year local jailg 
meanor category. 

B misde- No drug offenses in this 
meanor category. 

aClassificatiJn of methadone effective August 9, 1975. Prior to that date methadone was classified as a narcotic drug. 

bAn indeterminate sentence to State prison is mandatory. Defendants indicted for these crimes may not plead guilty to less than a class A-III felony. 

CAn indeterminate sentence to State prison is mandatory with two exceptions: (I) informants may receive a sentence of lifetime probation, (2) defendants 16 
through 18 years of age may be treated as Youthful Offenders (effective August 9, 1975). Since July I, 1976 defendants indicted for these crimes may plead 
guilty to a class C felony and receive a local jail sentence of up to one year instead of an indeterminate sentence to State prison. 

d An indeterminate sentence to State prison is mandatory. However, plea ba(gaining is unrestricted for defendants indicted for class B felonies, unless the defendant has a 
predicate felony record. 

eAn indeterminate sentence to State prison is mandatory, except for marijuana and methadone crime (see footnote a) and except for defendants who are originally indicted 
for class A-III felonies and who plead guilty to this class of felony (see footnote c). However, plea bargaining is unrestricted for defendants indicted for class C felonies unless 
the defendant has a predicate felony record. 

fAn indeterminate senten'~ to State prison is nor mandatory. Plea bargaining is unrestricted for defendants indicted for class D felonies unless theliefendant has a predicate 
felony record. 

gA jail Sentence is not mandatory. 

w 
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Mandatory indeterminate State prison sentences were provided for class 
A and B drug felonies, and for class C drug felonies except those involving 
marijuana. To assure that the mandated sentences would be imposed on 
class A offenders, plea bargaining was limited for defendants indicted for 
class A crimes. They were not permitted to plead guilty to a crimeforwhich 
a State prison sentence was not mandated. In 1976, the law was amended 
to permit defendants indicted for class A-III felonies to plead down to as 
Iowa charge as a class C felony. Those defendants who pleaded down from 
class A-III crime to a class C crime faced mandatory incarceration, but an 
alternative to an indeterminate State prison sentence was provided by the 
amendment: up to one year in a local jail. 

TABLE A-5 

PLEA BARGAINING POSSIBILITIES FOR INDICTED DRUG DEFENDANTS 
UNDER THE 1973 LAW 

Lowest Permissible Least Rest~ctive 
Indictment Guilty Plea For Sentence with Lowest 

Charge First Offender Permissible Plea 

A-I Felony A-III Felony State imprisonment, 1 yr. to life 

A~H Felony A-III Felony State imprisonment, I yr. to life 

A-III Felony A-III Felony, prior to 7 fI/77 State imprisonment, 1 yr. to life 

C Felony, after6/30f77 Local jail, I day 

B Felony Unrestricted Unconditional discharge 

C Felony Unrestricted Unconditional discharge 

D Felony Unrestricted Unconditional discharge 

Recidivism Under the 1973 Law 
The 1973 law contained two types of provision governing recidivism. 

Certain drug crimes were reclassified as more serious felonies if they were 
second or subsequent offenses. For example, possession of one milligram 
of LSD was made a cl~ss C felony, but if the defendant charged with 
possessing this amount 01 LSD had previously been convicted of a drug 
offense, the charge became a class A-III felony. 

The second type of recidivism provision, the second felony offender 0'1 

predicate felony provision, was much widerin scope. A defendant indicted 
for any felony crime (drug or non-drug) who had a prior felony conviction 
was not permitted to plead down to a misdemeanor charge, and if 
convicted became a second felony offender. (A predicate felony conviction 
is one for which sentence was passed within ten years of the alleged 
commission of the new felony. Any period '.)f incarceration served by the 
defendant for the predicate felony conviction is not counted when 
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calculating this ten year period.) 
A second felony offender faced a mandatory State imprisonment 

sentence with specified minimum and maximum periods greater than 
those for first offenders. Since class A felony convictions required the 
imposition of a lifetime indeterminate sentence, the second felony offender 
provision of the 1973 law was not m~de applicable to class A cases. 

Indictment 
Charge 

B Felony 

C Felony 

D Felony 

E Felony 

TABLE A-6 

PREDICATE FELONY PLEA BARGAINING AND SENTENCING 

UNDER THE 1973 LAW 

MANDATORY INDETERMINATE SENTENCE Lowest 
Permissible 

Minimum Maximum Plea 

4 1/2-121/2 yrs. 9-25 yrs. E Felony 

3-71/2 yrs. 6-15 yrs. E Felony 

2-3 1-/2 yrs. 4-7 yrs. E Felony 

I 1/2-2 yrs. 3-4 yrs. E Felony 

-I 



A NOTE ABOUT METHODOLOGY 

Illicit Drug Use and Crime 

To gauge the effectiveness of the 1973 law in reducing narcotics use, 
narcotics use trends in New York State during a six-aud-one-half year 
period (1970 to mid-1976) were compared with trends during the same 
period in neighboring states which did not change their drug law. Similar 
comparative analyses of narcotics use trends were undertaken between 
New York City and other large East Coast cities. In this way, events unique 
to New York jurisdictions after September 1, 1973 could be isolated. 
Changes in narcotics use were inferred from changes in the available 
indicators of narcotics use, including accidental overdose deaths, cases of 
serum hepatitis, drug treatment program admissions, and visits to hospital 
emergency rooms for narcotics-related disorders. The chief statistical tool 
was Interrupted Time Series Analysis, a technique particularly useful for 
measuring the effects of a policy change. Trends in the use of non-narcotic 
drugs were developed from data supplied by public agencies and from data 
furnished by several large New York City employers who s(lreen 
prospective employees for drug use. 

To measure the effect of the 19731aw in curbing narcotics-related crime, 
property crime trends in New York State, as measured by the FBI, were 
compared with trends in neighboring states between 1971 and 1975. A 
similar comparison was made between property crime trends in New York 
City and other large East Coast cities. 

More detailed analysis of changes in drug-related crime was undertaken 
by examining a sample of approximately 3,500 records ofper'trrested 
for non-drug felonies in Manhattan over a five-year period. tL ~t~arcotics 
use status of these persons was determined and estimates were made of the 
number of non-drug felonies committed by users of narcotics over the five
year period .. 

Criminal Justice System 

To examine the effect. of the new law on drug law enforcement and on 
processing drug cases in the courts, data concerning drug felony arrests, 
indictments, court dispositions, and sentences were obtained from 
numerous State and local agencies. The information obtained included 
both published and unpublished data. Special analyses prepared by the 
agencies at the Project's request were also used. From the same sources, 
information was gathered on selected aspects of court performance in drug 
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cases, including the frequency of trials, dismissals and convictions, court 
processing times, and changes in court backlogs. For most ofthe analyses, 
data was collected not only for the State as a whole, but also for New York 
City and for several counties outside New York City. 

In order to collect more specific data on drug case processing than were 
available from official sources, the Project conducted a sample survey of 
drug felony indictments which resulted in a conviction and sentence in 
New York State between 1972 and 1975. Information was collected from 
court records on over 1,600 defendants in28 New York State counties. ~; 'he 
sample included both old law and new law cases. Data were gathered on 
such items as the defendant's age and prior arrest record, the type of drug 
involved in the case, the indictment and conviction charge, and the type of 
sentence imposed. These data were used to analyze changes in sentencing 
patterns and plea bargaining practices between the old and new law. 

To study the effect of the recidivist sentencing provision of the 19731a w, 
the Project developed a sample of approximately 450 individuals who had 
been convicted of non-drug felonies. Subsequent arrest histories of these 
individuals both before and after the effective date of the 1973 la..y were 
traced to determine whether the recidivist sentencing provisions had a 
significant deterrent impact on subsequent criminality among individuals 
with prior felony convictions. In addition, where subsequent arrests did 
occur among the offenders in the sample, the new arrests were traced 
through the courts to determine whether there had been changes in 
patterns of case processing of defendants with prior felony convictions 
under the new provisions. 

In order to obtain first-hand observations concerning the operation of 
the 1973 law, over 150 interviews were conducted with police officials, 
prosecutors, defense counsel, judges, and drug treatment program 
directors throughout New York State. 



GLOSSARY 

ACQUITTAL. A verdict by a judge or jury, after a trial, finding that the 
defendant has not been proven guilty of the crime with which he 
has been charged. 

ADDICTION, DRUG, In this study, a physiological dependence on a drug, 
produced by regular use of that drug, such that the user 
undergoes withdrawal symptoms if he stops using it. 

ARRAIGNMENT. The occasion on which a defendant in a criminal case first 
appears before a judge: the defendant is informed of the charge 
against him, bail is set, and future proceedings are scheduled. In 
a felony case, there may be two arraignments: one in the lower 
criminal court, and one in the superior court after indictment. 

BAG. The common package of heroin for sale on the street ("retail" level). 
A bag generally contains 0.1 gram of a substance containing 
some heroin. The amount of heroin in a bag can vary 
considerably. 

BAIL. The financial security given by a defendant to guarantee that he will 
appear in court when required. There are two types, cash bail 
and bail bond, and the judge may direct the amount and type to 
hp ",...c'-AA ".., l',-,rJI"""U. 

CERTIFICATION, CIVIL (of narcotic addicts). A procedure by which indi
viduals who are found to be narcotic addicts under the New 
York State Mental Hygiene Law are comwltted to the care and 
custody of the New York State Office of Drug Abuse Services 
for treatment. 

CONTROLLED SU:BSTANCE. See DRUG. 
CONVICTION. The entry of a plea of guilty by a defendant, or a verdiqt of 

guilty by a judge or jury against a defendant. 
CONVICTION RATE. The proportion of indictments which are disposed of by 

conviction, as opposed to acquittal or dismissal, in a specified 
time period. 

COURT, LOWER CRIMINAL. One of the two types of criminal court in New 
York State (the other is superior court): the New York City 
Criminal Court, or a district, city, town or village court in 
jurisdictions outside New York City,::A local criminal court has 
jurisdiction to try misdemeanor case~" and to process felony 
cases up to the point of indictment. 

COURT, SUPERIOR. One of the two types of criminal court in New York 
State (the other is lower criminal court): the Supreme Court in 
New York City, and usually the county court in jurisdictions 
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outside New York City. A superior court has jurisdiction to try 
felony cases. 

CRIME. An offense against the law. The two categories of crime in New 
York State are FELONY and MISDEMEANOR. 

CRIME, DRUG. The illegal sale of, possession of, or possession with intent to 
sell any drug. 

CRIME, DRUG-RELATED. In this Report, the non-drug felonies committed 
by drug user~, The most numerous felonies in this group are 
robbery, burglary, and grand larceny. 

CRIME, NON-DRUG. All crimes except drug crimes. 
DEFENDANT-INDICTMENT. A unit of count used to measure the inflow of 

cases into a superior court. It is a summatior.. of all defendants 
indicted and all indictments processed as follows: (1) When 
several defendants are named in one proceeding ar indictment, 
each defendant is counted separately. (2) When one defendant is 
named in multiple proceedings or indictments, each indictment 
is counted separately. 

DISMISSAL. A decision by a judge to discontinue a case without a 
determination of guilt or innocence. Dismissals may be of two 
types: a "merit dismissal" is a decision to discontinue a case on 
such grounds as insufficient evidence against the defendant~ a 
"non-merW' dismissal is a decision to discontinue a case for such 
reasons as the consolidation of an indictment with another 
indictment pending against the same defendant. 

D!SM!SSAL RATE. The proportion of indictments (or lower. court filing'l) 
disposed of by dismissat, as opposed to conviction or acquittal, 
in a specified time period. 

DISPOSITION< Any final action of the superior court on an indictrriynt, 
including conviction, acquittal, or dismissal. As used in this 
Report, disposition does not include consolidation or abatement 
of actions against defendants. 

DISPOSITION RATE. The ratio of court dispositions to new indictments 
during a specified time period, ususally expressed in percentage 
terms. The ratio may be less than or greater than 100%. 
according to whether the pending caseload is growing or 
shrinking. 

DRUG. A controlled substance, that is, any substance listed in Schedules I 
through V of Section 3306 of the New York State Public Health 
Law. The 1973 drug law uses several terms for particular groups 
of drugs: 

(1) Narcotic drug: includes heroin. morphine, opium, and 
cocaine. Included methadone until August 9, 1975. 
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(2) Narcoti.; prepaF€ltion: includ~s codeine, 'morRrine~ and 
opium mixtures thath1:lve the!ra'peuti~; uses. Ii;,. 

(3) Hallucinogen:,;includes psi)ocybin, and tetta1'iydro
cannabinols othel~ than-marijuana. 

(4) Hallucinogenic supstince: includes mescaliilt; lind cer-
tain forms of am\:lho'tiunine,. ;, " ." ' 

(5) Stimulant: ~i\1~iluq)~s mO.st afiJP11e~an1ines. 
(6) Dangerous 'ttepre~~.rit: irilJ;!uaes barbiturates and 

methaqualone. .. "Y ~'"' 
(7) Depress::lnt: inCludes di~z'tpan (Valium), chlordiazep

oxide (Libriu~)J and meproh~l:n,ate (Miltown, EquaniI). 
DRUG ADDICTION. S6e ADDICTION, DRU<:>,:-' 
DRUG-FREE TREATMENT. l'reatment of drug users relying on counseling, 

group therapy, and work." , 
DRUG USE. In this study, any regul~r ~or f~qu'ent use of drugs without" 

medical supervision; clru.g~5f~rs include both addicteg;~iJ1d non
addicted users. POLYH,)RU\G','lS tbereg .. Kiar or frequent use of two 
or more drug's.,Qft~m in{;~udiJ;\g'; ai'c({ho.!.' f " 

DRUG, ILLICIT. Any drug used ill, vidll,iitipn of a st~tuf6~' .. 
DRUGS, NARCOTIC. Opium andQDl~1\n~3:~k~klids and their derivatives !luch 

.. as heroin, rnorphine, and CC.\d~ii;l.tl::; and synthetic analgesics,such 
as demerol and :l'lleihadQue.Thd$e .drugs produce. ;physiolpgic~l 
and psychological dependence~Itihc regular user. :l'he·197J qrog, 
law. d,efined na!/'cotic drugs to \·t:ncl~de cocaine but I:iot(shrce: 
Augulit 9. 1975) methadone. :' 

DRUGS, NON-NA~COTW. A wid~ nlrilge of drugs:,includingharbiturates arId 
hallucinogens. As used in·t.l1is R'ePQrt, the terrri ,0-ndn:-narcotic 
drugs" d~)es not iri'cluclt; m~~\1hlan,i; p~ b~~his~,,-.. . ~\ .' 

FELONY. The more sedous of tYI}.tw()I;ICMegorhts'(.Jf dLiirtl:e 1Jndel1;j ew York 
J,'itW (the less,~erioJ}s is iU-t~d\!ltl:~e~nor). i~ft,~,r initial pi;i)Cessing iri" 
lower criminalj;:9urt,a.,.fe~ol1Y IS pt'oseeuted by indictihent hi a 
:snperior couit~ '. ,". ",,', J (, .... 

GRAND>JURY, A body of between 16 and ZS jle<l,ple '",hiclf hears and""';:::':, , 
, exam.ines eviOleIfce concernin~>crwthiiil 9ffeXlses. Only a .g11l11t! 

jury fuay r~turn an indict .. 'lW!i1.' ,',' '; ';- .' ";"" 
HEPATITIS, DRUG-REi.ATBD~Types ofh~i~am~as(!o9f~!~rl withlntravenclt~S: 

drug use, Any\.')fthe thr.ee ~pesJil!'t\~ctiotJ:~ t~'V~.A, senzm ortyp.'}· 
B~ and "type 'Il.tt.5pedfied'!) ma'y be,ass,')ciat!fd with intraven91.1S 
drug use. ..' , ;; t>;"," "l:f " .' /i 

HEPATITIS, SBRGM.:4., form of Ih~~,~t1ti·d\:.Q~,en.tra~foifi!ed;'ihwugh 
contaniinated h?'p':'Pdep",,'1ic"f~~:dli~' }in~lithu~' ass4#iated,lW.it}i ~. 
intravenous dr~t t'u~w;aU~' 11eitl?w~~~~.::,~~~pkvpwn as "hel'iatlb~ 
type B." . '(1; '1 ': .,' I 

'.,_-:-,", \.'., \.'~,~. Ii,;. ;") 
" /. ":l 

, .. ,.}'';;' .... : 



46 

IMPRISONMENT. Incarceration in a State prison, as opposed to local jail. 
IMPRISONMENT, INTERMITTENT. A sentence ofincarceration up to one year 

in length. Typically, the offender spends weekdays at his regular 
employment and weekends in jail. Intermittent imprisonment is 
a discretionary sentence for first offenders convicted of many 
class D felonies and all class E felonies, as weH as for all offenders 
convicted of misdemeanors. 

IMPRISONMENT RATE. The proportion of convictions resulting in sentences 
to State prison or local jail. 

INDICTMENT. A written accusation by a Grand Jury charging a person with 
a crime. Indictments are used generally only in felony cases. An 
indictment forms the basis for prosecution in a superior court. 

INDICTMENT RATE. The proportion of felony arrests that results in 
indictment. 

J AIL. As distinguished from a State prison, a local institution to which 
offenders are committed for a sentence that is both of definite 
length and of a duration of one year or less. 

METHADONE MAINTENANCE.'A form of treatment for chronic heroinusers 
which involves daily adIJ1inistration of methadone to clients in 
clinics licensed by State and! or Federal governments. 

MISDEMEANOR. The less serious of the two categories of crime under New 
York law (the more serious is felony). Misdemeanors are 
punishable by a definite sentence to jail of up to one year. 

NARCOTIC. See DRUGS, NARCOTIC. 
NARCOTICS-RELATED DEATHS. Deaths attributable to an overdose of 

narcotic drugs, usually as determined by a coroner or medical 
examiner. Does nnt include suicides, homicides, or accidental 
deaths in which narcotics are found. 

OFFENDER. An individual convicted of a crime (as opposed to a def~ndant, 
who has been accused but not convicted). 

OPIATE. A group of narcotic drugs derived from opium. See DRUGS, 
NARCOTIC. 

PARO~:E. (I)Release of an institutionalized inmate serving a State prison 
. sentence after he has served his minimum sentence (after which 

the parolee lives in the community under the supervision of a 
parole officer); or (2) .release on recognizance during the 
pendancy of a criminal proceeding in a court. See 
RECOGNIZANCE. ' 

PLEA BARGAINING. The exchange of prosecutorial and! or judicial 
concessions (commonly a lesser charge, the dismissal of other 
pending charges, a recommendation by the prosecutor for a 
reduced sentence, or a combination thereof) for a plea of guilty 
by the defendant. 
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PLEAD DOWN. To plead guilty to a lesser charge. See PLEA BARGAINING. 
POLY-DRUG USE. See DRUG USE. 
PREDICATE FELONY. A prior felony conviction for an individual offender 

for which sentence was passed within ten years of the 
commission or alleged commission of a new felony. Time spent 
incarcerated because of the prior felony is not counted when' 
calculating this ten-year period. Under the 1973 law, indicted 
defendants with a predicate felo,ay record could not plead down 
to a misdemeanor. If a defendant with a predicate felony record 
were convicted of a felony, he was a "second felony offerder," 
and subject to mandatory State imprisonment. 

PRISON, STATE. A correctional facility operated by the New York State 
Department of Correctional Services for the confinement of 
persons under sentence of imprisonment. Persons receiving an 
indeterminate sentence after conviction for a felony are 
committed to State prisons. State prison is distinguished from 
JAIL. 

PROBATION. A sentence of a court imposed on a convicted defendant, in 
lieu of incarceration, requiring him to comply with conditions 
specified by the court. Such conditions may be any the 
sentencing judge deems reasonably necessary to insure that the 
defendant wi1l lead a law-abiding life or to assist him in doing so. 
Probation sentences for a convicted narcotic addict may include 
a requirement that he undergo up to one year of treatment and 
rehabilitation in an inpatient treatment program. Compliance 
with conditions set is supervised by the offender's probation 
officer. 

RJ;COGNIZANCE, RELEASE ON: Release of a defendant during the pendancy 
of a criminal proceeding without requirement of any form of 
guarantee (bail) other than the defendant's agreement that he 
will return to court when required. 

SENTENCE, DEFINITE. A sentence to jail. Definite sentences may be up to 
one year in length. Defendants convicted of certain class C, D, 
and E felonies or of misdeEleanors may receive a definite 
sentence. 

SENTENCE, INDETERMINATE. A sentence to State prison for a felony. The 
sentencing judge sets the maximum length of time the offender 
can spend in prison, and in some Ca,ses also sets the minimum 
term, i.e., a period of parole ineligibility. In other cases, the 
parole boarel: sets the minimum term. In all cases where an 
indeterminate sentence is imposed, the actual term of 
imprisonment is decided by the parole board. That term must lie 
between the miniin,um and maximum termr;. 
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SUBSTANCE, CONTROLLED. See DRUG. 
TRIAL. The examination of issues of fact and law in a case following a plea 

of not guilty by a defendant. A trial is completed when a verdict 
of guilty or of acquittal is reached, either by a jury Gury trial) or 
by a judge (bench trial). 

TRIAL RATE. The proportion of indictments (or lower court filings) which 
are disposed of by trial, rather than by guilty plea or dismissal. 

YOUTHFUL OFFENDER. A legal category that may be assigned to a person 
charged with a crime alleged to have been committed when he 
was at least 16 years old, but younger than 19. During the 
prosecution of a defendant who is eligible to be designated a 
Youthful Offender, court records are held confidential from the 
public and the public may be eiCcluded from attendance at court 
proceedings against him. After conviction, a Youthful Offender 
finding .1lay be substituted for the full-fledged conviction, and, if 
so,the offender may not receive an indeterminate sentence of 
four years or more. In addition, all official records relating to the 
case (police and court records) are sealed and become 
confidential. Under State law prior to Augulit 9, 1975, persons 
charged with class A felonies were not eligible fnr Youthful 
Offender treatment. After August 8, 1975, persons charged with 
class A-III felonies were made eligible. In the First Judicial 
Department (New York and Bronx counties in New York City), 
persons charged with any class A felony became eligible for this 
treatment as a result of a court decision in 1974. 
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