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• 
lUEDICARE-~lEDICAID ANTIFRAUD AND ABUSE 

AlUENDl\lENTS 

THURSDAY, l'iLARCH 8, 1977 

HOUSE OF REPRESENT"\.TIVES, 
SUBCO::.\DITTTEE ON HEALTH OF TIlE) 

C01DUTTEE ON 1VAYS A},TJ) ~IEANS, AND 
S"l'13CO)aIITI'Im ON FfE.\.L'l'H .\ND TIrE ENYIRONMEN'.r OF THE . 

CO:U;lII'rrEE ON IXTEnST"\TE A}''1) FOREIGN COl\UYEnCE, 

Wa.shington~ D.O. 
The snbcommittE'es ll1E't jointlY, pursuant to notice, at 10·:10 a.m., in 

the committee h<.>uring 1'00111. Lo'ngworth House Office Bnilding, Hon. 
Dnn Rostenko\yski (chairman of the Subcommittee on Health) and 
Hon. Paul Rogers (chairman of the Subcommittee on Health and 
thE' Environment) presiding. 

Mr. ROSTENKOWSKI. The joint subcommittees will come to order. 
The hearings that we begin today are important ones, both for the 

committees involved and for the Congress as a whole. ]'01' the two 
committees they represent a strong public committment to work 
together on issues of mutual cancel'll. Although much has been writ­
tE'll about so-calleel jurisdictional jealousy in the health area betw~en 
the Waysancl :Means Committee and the Interstah~ and ForeIgn 
Commerce Committee, we have always had the ability to work to­
gether on legislation affecting both medicare and medicaid programs. 

Our joint hearings on R.R. 3 are hut a formal embodiment of the 
spirit of cooperation thnt has always existed between Chairman 
nogers and myself. For the Congress, the joint appearances of the 
two Rouse health subcommittees here this morning, coupled with the 
presence of our old friend, the new Secretary of Health, Education, 
and "\Yelfare, l'epresents a public commitment to address the l)erva­
siye problems of fraud and abuse in our Federa'! health financing 
programs, problems that have been clisc10sed in all too many sensa­
tionall1eadlines during the past few years. 

,Yhile H.R. 3 will not stop eyery fraudulent or abusive practice, it 
is certainly a. beginning. It should be viewed as an initial l'esponl3e 
to the Congress that these practices must stop. vV1rile the language ()f 
H.E. 3 chiefly addresses technical problems in present law, the spil'it 

~.~'_-'of cooperation and commitment that led to the deve10pment of H.R. 
,~. 3 \Yill, if Mr. Rogers and I have anytlriug to say about the matter, 

lead to continuing work to improve these programs whieh are crucia1 
to the well-being of our e1clerly and our poor. 

1Ve will work not only 011 legislative modifications as they are 
necessary, but also to continually I'edcw the day-tn-day operati.on 

(1) 
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and administration of our progra111S to insl1re that ne~ded health care 
dollars are only chmmeled as originally intende.d by. the Con~ess. 

Before yideling to my ~olleague from. Flond.a, I wo~l~ like to 
make these brief housekeepmg announcements. Flrst, the Jomt hear-
ing will result hl an unusually large number of memberf partici- .. 
rating in thiFJ hearing. . . 

1V 13 hope that in their questioning they will try to stay within the 
5-minute rule. 

Second, the staff will make available to the press and the public "'" 
all the additional copies of the testimonies that are available. How·· 
ever, since several witnesses have failed to comply with the rule con­
cerning submission of testimouy to the committee 24 hours prior to 
the hearing, and in sufficient numbers to be readily available, we hope 
the press and the public will bear with us on tIllS matter. 

In this regard, if there an; lllly witnesses in the room who fail to 
meet the deacUine for submission of testimony, but have their testi­
mony with them, could they please come forward and give it to the 
committee staff so that it will be available to the members. I would 
only point out that our rule concerning submission of testimony 
befc.-re the hearing is d~ignecl to allow the committee to make the 
best use of its Umited time. 

Finally, I wquldlike to insert at this point in the record, a copy 
of the press release announcing this hearing. 
. [The press rekase follows :] 

[Press Release of Thursday. Feb. 3. 1977] 

TilE HONORABLE DAN ROSTENKOWSKI (D., Ir.L.,), CH.AIRMAN, SUBCOM1>HTTEE ON 
HEAL',rH OF THE CmnnTTEE ON WAYS AND MEANS, AND THE HONORABLE PAUL G. 
ROGERS (D., FLA.), CU.AIRMAN, SUBOOMMITTEE ON HEALTH AND THE EJ\"VIRON­
:r.!ENT OF THE Co:r.nnT'fEE ON INTERSTATE AND FOREIGN CO:r.fMEROE, ANNOUNCE 
A Two-DAY JOINT HEARING ON MEDIOARE-MEDIC.AlD ANTI-FRAUD AND ABUSE 
AMENDMENTS, H.R. 3, TO BE CONDUCTED THUBSDAY, MARCH 3, AND MONDAY, 
MAROH 7, 1977 

The Honorable Dan Rostenkowsld, (D., Ill.), Chairman of the Subcommittee 
ou HealtlJ, of the Committee on Ways and Means, and the Honorable Paul G. 
Rogers (D., Fla.), Chairman of the Subcommittee on Health and the Environ­
ment of the Committee on Interstate and Foreign Commerce, I).nnounced today 
that their Subcommittees will hold joint hearings on the Medicare-Medicaid 
Anti-Fraud and Abuse Amendments, H.R. 3. These hearings will be conducteq 
on Thursday, ,March 3,1977, in the Ways and Means Committees Main Hearing 
Room, across the hall from Room 1102 Longworth House Office Building, and 
on Monday, March 7,1977, in the Interstate and Foreign Commerce Committee's 
Main Hearing Room, 2123 Rayburn House Office Building. 

BACKGROUND INFORMATION REGARDING THE HEARING TOPIC 

Disclosures during the past few years have focused increased congressio!!al .... 
attention on th8 problems of fraud and abuse in the federal health financing ~ .. 
programs, medicare and medicaid. The Subcommittees are interested in receiv- ~ 
ing testimony commenting on the specific provisiolln of H.R. 3 and other pro- ~ 
posals pertaining to the topic of fraud and abuse in medicare and medicaid~:~--:-~'~ 
It should be emphasized that testimony will be taken on1y on issues relevant .::--..- ' 
to fraud and abuse" in medicare and medicaid. Testimony pertainj~lg to other "" 
aspects of these programs or to the subject of national health insurance will 
not be heard at this time. 

DETAILS FOR SUBMISSION OF REQUESTS TO BE HEARD 

Cutoff Date for Requests to be Heard, etc.-Requests to be heard must be 
received by the Committee no later than the close of business, Friday, February 
15, 1977. -
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RequeHts should be "addressed to John M; Martin, Jr., Cllief Counsel, Com­
mittee on Ways and Means, U. S. House of Representatives, 1102 Longworth 
House Office Building, WashL'lgton, D.C. 20515. The telephone number is (202) 
225-3625. Notification of a witness' schednlerl date of appearance will IJe made 
as promptly I1S possible after the cutoff date. 01.'ce a witness ba!1 been advised 
of his date of appearance, it is not possible for this date to be changed. If a 
witnessfillds he cannot appear on that day, hp, may wish to eitp.er sullstitute 
another spokesman in his place or file a written statement for tht, r(~cord of the 
hearing instead of appearing in person. In any event, if a change in witness or 
a cancellation becomes necessary, please advise the Committee Office imme­
diately. 

Allocation of Time to· Witrtesses.-Due to the limited time available for this 
hearing, it may be ne(~essary to limit the number of witnesses and will be 
necessary to allocate the amount of time available to each witness for the 
presentation of his oral testimony. It will be mandatory on all witnesses not to 
exceed the time allocated for this purpose. Each witness must J)resent bis oral 
statement in summary form; a more detailed ~tatn1ent will be accepte(l for 
inclusion in the printed record of the hearing. If necessary, witnesses may be 
grouped into panels to further expedite the bearing proeess, Additionally, aU 
persons and organizations having a common position should exert ilie maximum 
effort to designate one spokesman to represent them. 

REQUESTS TO BE HEARD :r.IUST CONTAIN THE FOLLOWING INFORMA1'ION: 

(1) The name, address and capacity in which the witness will appear. 
(2) A topical outline or summary of the comments and recommendations 

which the witness proposes to make. 
It is requested that persons scheduled to appear before the Subcommittees 

submIt 75 copies of their prepared statements to the Ways and Means Committee 
office (Room 1102 Longworth House Office Building) no later than 24 hours in 
advance of their scheduled appearances. An additional SUpply may be furnished 
for distribution to the press and t11e public on the date of appearance. 

Wr'itten Statements in Lieu ot Personal Appearance.-Any person or organi­
zation may, instead of a personal appearance, file a written statement for inclu­
sion in the printed record of the bearing. For this purpose, 5 copies of the 
statement sbould be submitted by the close of business, Friday, March 7, 1977. 
Additional copies may be furnished for c1istribution to the Members of the 
Subcommites, tb£: staff, press and public, if subfu~tted to the Committee during 
the course of the hearings, 

Mr. ROSTENKOWSKI. :i\fr. Secretary, at this point I woulcl like to 
yield to my cochairman in this hearing, a man t1lat I once served 
with on the Interstate and Foreign Commerce Committee, at his el­
bow then as I do now, my friend, Paul Rogers. 

Mr. HOGERS. Thank you very much, Mr. Chairman'. 
I and my colleagp.es on the Subcommittee on Health and Envi!'oll­

ment are very honCired to be with you and the members of your sub­
committee to open these joint lleariilgs in a measure to combat :fraud 
and abuse in the medicare and mericaid programs. The occasion, as 
Chairman Rostenkowski has said, marks the most visible sign to date 
or the cooperation and jont .f;l.ction between the two major subcom­
mittees of the House concerned with llealth care issues. 

'Ve do share mutual concerns in making om health care system, 
\......t which is increasingly supported by Federal tax dollars, more respon­
.--....c..:::-:;-~sive, ?lore humane, and more effective, aml operat€ld without taint 

-:;;" of mIsuse, abuse or fraud. Of course, the measure before us today 
" cannot ac'tlleve all of these goals because we neecl to examine funda­

mental changes in the structure and coverage of our financing 
programs if we are to solve many or the major problems beneficiaries 
of medicaid and medicare face. 

We need to find ways to improve the delivery system if we are 
tl'l.::ly to make available adeqtVtte health care services to inner-city 
and rural residents. 
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Our committee has been pleased to work with members a~d staff 
of the Senate and the 'I-louse, HEW, the Department of JustlCe, and 
the States themselves in. developing and importing the piece of 
legislation we now llave before us. It can be improved further, I am 
sure, and we look f()l·ward to receiving the advice or the witnesses 
here today and those appearing next Monday in this regard. 

,Ve join with Chairman Rostenkowski in particularly welcoming 
today our old friend. the new Secretary of HEW, lfr. Califano; 
and, Mr. Secretary~, your presence today affirms what I lmow is y01;lr 
strong commitment to reduce the problems of fraud and abuse 1ll 

medicaid amI medicare. 
While improved legislation can assist in meeting these objectives, 

only strong and effective administration of these programs at the 
Federal and State level can really sohr,;). the problem, so 'Ye look 
forward t.o working with you on this bill and on future proposals 
to control costs an<:l improve services in our health financing pro­
grams. On a personal note, I mn particularly pleased to be here and 
work with Danny Rostenkowski and the members of his snbcommjt­
tGe to let the public know that we· do work in a cooperative spirit 
trying to serve the needs of the ~ration in the health area. So I join 
ill welcoming you, Mr. Secretary. 

lfr. ROS'rENKOWSn:.I. Thank you, Mr. Rogers. 
Mr. Duncan? 
~Ir. DUXCAN. I am pleasei to welcome our witnesses and guests to 

this extremely important hearing. We have all heard a great deal 
abo~lt the problem of fraucl and abuse, and I mn glad that we are at 
least tah."ing the bull by the horns in doing something to control this 
disgraceful situation. _ 

Also, I would like to say that I am particularly pleased that this 
hearing is being conducted jointly with our distinguished colleagues 
of the Subcommittee on !T.ealth and Environment of the Committee 
on Interstate and Foreign Commerce. I think that in considering 
the testimony we will hear today, we will need to bear in mind a 
very import::u~t point, namely, not to succumb to any temptation 
lGO let the providers of our health care cheat our system. 

I very much look forward to this hearing and learning a great 
deal about the nature of this problem and suggestions that deal with 
this. 1\'e also welcome you, Mr. Secretary. 

Mr. ROSTENKOWSKI. Dr. Carted 
Mr. CARTER. lfr. Chairman ailc1members of the subconunittees, it 

is indeed a pleasure to participate in these 2 days of joint hearings 
between our health suhconul1ittees. I trust we will have a productive 
session [md I look forward to similar opportunities for cooperation 
in the futnre. 

Mr. Chairman, for the p~st several years congressional hoarings 
and in;'tstigations. have revealed. w~despread reports .of fraud anc1~.aiII""; 
abuse III the me~I?u;re and mechcald pro~rams .. ~st.lmates of ~he 1),7-
costs of these actIVItIes range :El'om about ;p750 mllhon to $.4 billIon .. 
a year. 

This is a· serious situation. The effects of fraud and a.buse are felt 
not only by individual patients who may he receiving care; or per­
haps no care at all, but also by every taxpayer when Federal clollars 



-- - ---- --- -- -- --

I 
,I 
" 1 

• 

• 

5 

are wasted. I share the other members' concern about this problem 
and I hope that as we legislators can move in a timely fashion to 
help correct it. 

Yet, deve:oping corrective legislation is only part of the solution . 
We need to have effective administration of existing authorities at 
all levels-Federal State and local. Some of the problems of fraud 
and abuse may require new legislative authorities. Others may be 
more adequately addressed by stricter administrative enforcement, 

It is my hope that in these hearings the witnesses will help advise 
our subcommittees as to precisely where new legislative authority 
is needed and also where stricter enforcement of current authority 
would be the best approach to dealing with fraud !lnd abuse problems. 

Mr. Chairman, I am a cosponsor of this legislation because I sup­
port its objectives to strengthen the capability 0 fthe Government to 
detect, prosecute, and plmish those involved in fraudulent act~~vities 
under the medicare and medicaid programs. Yet I have a few gen­
eral concerns which I would like to include for the record and :which 
I hope we can examine closely in the course of the hearings. These 
concerns include the PSHO provisions of the legislation, the defini­
tion of "shared health facility," and the effect of this legislation on 
provider l?urticipation in medicare and medicaid. 

First, I do have strong reservations about :involving PSRO's in 
the review of shared health facilities. As the PSRO program now 
exists, it is essentially a quality control program, whereby the quality 
and necessity of health services lmder medicare and medicaid are 
reviewed. I am concerned the thrust of the proposed changes in this 
legislation will place the PSRO i.n an inYetigative, fraud-detector 
role. In my view, PSRO's should not become the '''arms'' of law 
enforcement bodies. Such a significantchallge in policy' could lUldel'­
mille the function of the PSRO's of quality control. 

I am also concerned that PSROs are not yet ready to undertake 
review of .'I,mbulatory care on a widespread basis. I do not Qelieve 
that the. appropri.ate procedures and criteria for that type of rF.lView 
have been adequately developed and tested. At this time, many· 
PRSOs are just getting off the ground in their review of hospital 
care and· I think it would be ullwise to place a new emphasis on 
ambultor-y care as this legislation does) in regard to review of ·shared 
he:tlth facilities. necent repol'ts by the Institute of ·Ueclicine and 
I-IEViT's Health Resources Administration's National Center for 
Health Services Hesearch indicate that there is a great Cieal of re­
sea'1;'ch that needs to 'be done before the proper quality assurance 
r(:Wlew procedures are developed and tested for ambultQry care . .I 
hope we will consider this evidence as we review the proposed legis­
lation. 

. Second,: r am. concerned about the scope of the, definition of 
"",",~..:::;r-£'isharedhealth facility." I am. concemec1 that it may be too broad. 
~ . As it reads now, most group practices could be invoH,ecl. " ' 

Third: I have a general concern abont the potenti[~lly cletermental 
effect of some of these provisions on provided part.l,eipation in the 
medicaJ.:e. and medicaid programs-and thus the detdmental effect 
of care of the POOl' and elderly. Ah.'eady we lmow that many physi~ 
dans have chosen not to participate ill these programshecause of 



the increasing amount o:f bureaucratic red tape which is involved. 
The more conditions and requhements we impose, the more we w.ill 
discourage providers from ?,1articipating. Regrettably, it is the pro­
grams' beneficiaries who bear the ultimate burden jn loss of needed 
services. 

Finally: I hope t11e subcommittees will consider some alternatives 
to detection and prosecution of fraudulent practices. I hope we can 
develop some preventive initiatives to deal with the causes of these 
problems: What may be needed, for example, is the development of 
an alternathl3 source of care for medicaid-eligible people to replace 
the medicaid mills. We explored some of these last year, and I hope 
we w'ill ,give them c?-'I.'eful consideration .again) so that we Ca1i provide, 
a truly comprehensIve approach to dealmg WIth the fraud and abuse 
pr(lblem. ' 

Thank you', Mr. Chairman. 
-l\fl'. ROS'l'EN"KOWSKI. Thank"you, Dr. Carter. _ ,- ..: , 
Mr:'Secretary, the committees are 110W'reaely for,your :words ,'of 

wisdom. 

STATEMENT {)F RON. JOSEPH A. CALIFANO, JR., SECRETARY OF 
HEALTH, EDUCATION, AND' WELFARE 

,Se.cretary CALIFANO. Members of the committee, let me begin by 
saying that T think chis is a "first," in the context of the Carter 
ad.min.i~tration, in w'Hich two committees of the Congress have held 
a joint hearing. I b~'ing to this committee the appreciation. of the 
President for concluch..:,g a hearing in this manner, because In addi­
tion to showing. and symbolizing tremendous cooperation within the 
Congress itself, it seems to me It is also an important symbol of a 
l'enewecl relationship between the Congress and the executive branch. 
I deeply appreciate it and President Carter deeply appreciates it. 

The eliminatiOll of fraud and abuse in th~ medicare/medicaid pro­
grams is one of HEW's highest priorities, and we are eager to work 
with the subcommittees in developing legislation to give us mOl'e of 
the tools we need to do the job. 

We strongly snpport the outlines of H.R. 3 because it would: (1) 
Strengthen the Government's ability to detect and take action against 
franc~ul~n~ and abus~v~ activities by progralll providers, suppliers, 
and mdivldual practItlOners; and (2) encourage more efficient and 
effective use of Federal and State funds. 

• 

.. 

I recognize that much of the impetus for dealing with the prob­
lems of fraud and abuse in our medicare and medicare proo-rams 
has come from the Congress in recent years. As a citizen, I com~ here 
today to express my appreciation to these committees for their lead­
ership in this area. As Secretary of HEI'V, I come here today to 
stress my strong pcrsona~ commitment, the commitment of my De- "~~,'.'"r' 
pal'tment, and the COlmmtment of the President to the objectivei;I'lI' 
of H.R. 3. ' 

I want to assure you that the executive bra.nch will now join with 
you in aggressively pursuing the abuses and frauds that too often 
attend the medicare and medicaid programs. . 
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We are, as you lmow, discussing programs of great magnitutle. 
Medicare reaches 95 million people and costs approximately $99 bil­
}jon a year in }Pedeml dollars. Medicaid also reaches 25 million peo­
ple per year and costs a total of $18 billion, with the Federal share 
at $10 billion. 

I recognize that the great majority of those involved i11 medicare 
and medicaid are wholly honest and seek only to provide or l'eceive 
the care that is due. But this general probity only makes om: task 
more urgent. -, 

Those' who exploit and abuse medicaid anel medicare corrupt the 
Nation's effoii to provide decent liledical care to those most in need 
anel corrode public confidence in Ollr entire health care system. "YonI' 
leadership in pointing up the gl'eat need for'reform in this area and 
'in devising weapons which we can use to solve the problem. are of 
i.nvaluableservice to HE"W and to the AmerictlU people. ' 

Thero aI;e ma'ny problems, ,Mr. Ohairman. For example, feur cases 
just cliscovered by our audit agen.cy's review of medicaid illustrate 
this problem: . , - . , 

Accorclina- to medicaid i·ecords. on each of 42 different days in a 
single year (}ue beneficiary had ,the same prescription fillEld twice for 
the same drug at the same drug store. . . . 

During 1 year, there were payments for one medicaid beneficiary 
covet·jng 29S·prescriptions filled a~ five drug, stores. . - . 

During a single year, a physician was paid for 5,500 (lompl'ehensive 
office examinations of 2j000 :medicaid patients. According to the rec­
ords, one pa.tient received 43 cotnprehensive examinations frmll that 
physician in 1 year. Payments for comprehensive eXRminRtions 
amounted to $155,500 of that physician's total medicaid bming~'3 or 
$220,SOO. 

Another, a physician in general practice was paid $~'3,OOO fOl' 
10,500 separute services to 225 medicaid patients over an l1-month 
periocl-including an average of 4:9 lab tests per patient cornp::rred 
·with the statewjde average of 3. 

-WIth expenditures of almost $4:0 billioll; annnally, improved 1l.1.ail­
agement and control of fraud and abuse enn effect saving'S of gr~at 
significance. I want to effect savings, an~l H.R. 3 will help HEW 
achieve them. We should also recognize thl~t much of our unnecessary 
medical cosb; in this area result f:l'Oln abusive practices, not just f:r':>m 
outright fraud. 

Substantial savings are attainable, not only because of the Depart­
ment's concenl and your Jaadership, but also because of the other 
actions which have been initiated by the Congress, the executive. 
branch and the States in response to the public outrage across the 
Nation to medicare· and :medicaid francl abuse. It is important to see 
H.R" 3 in thHcontext of these current efforts to root out haud and 

~,.~ .a~use in Fedel:al health program?, .a~though it is im]?ortant to recog-
..... l11ze that thes\;\ efforts are only lIlltlal steps and will not by them~ 

selves soIvethe problem. 
For example: Within HEW, we are beginning to reap greater 

benefits from p-:.st efforts to improve the management of medicare 
and medicaid p,rograms. We ha:ve over 300 trained people ill Wash,. 

\\ 
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ington and the Tegions who are using innovative techniqnes to ferret 
out instances of fraud, abuse, and waste. 

Efforts have long been underway in the medicare program-over 
45,000 cases of possible fraud and abuse have been investigated since 
thIs program's inception. Using sinilar tec-hniques. the medicaid 
program has begun to improve its manage~"lel1.t capability in the past 
two years and is now conducting special stl'.dies in selected States 
nsing sampling techniques of providers. 

A ~Iassachnsetts study, for example, revealed irregularities in 20 
percent of the physician claims reviewed; 34 percent of the pharmacy 
claims; and 16 percent of th~ laboratory clvoims. Those irregularities, 
I should note, may include a significant number of recol'cl.keeping 
irregularities. They also included billings for services not Tendered, 
duplicate billings, the dispensing of more expensive drugs than those 
prescribed, or the charging of more than usual and customary fees. 
In 1976, 71 medicare providers were convicted-over three times more 
than in 1975. 

Efforts to combat fra· Ld and ahnse have been initiated by the 
Department of .Justice i.n cooperation wIth HE\V. I alll sure Mr. 
Skinner, the U,S. attorney in Chlcago, will amplify 011 this when he 
testifies befon~ you. 

I would note that Attorney General Bell and I have discussed this 
matter, and have exchanged correspondence assuring continued and 
expanded joint efforts. 

The action of the Congress in the last session to't::stablish the Office 
of the Inspectm' G~neral (Pub. L. 94-505) is a major step forward. 
Under this statute! we will have a llew senior executive in HE\V­
Tom :Morris-who reports jointly to the Congress and the SeCl·etary. 
lIe wln be responsible for Department-wide audits and investiga­
tions, and for promoting economy and efficiency in all HEW pro­
grams. But he will pay special attention to health care programs and 
medicare/medicaid fraud and abuse. 

r am also enco11l'agl'c1 by the prospect of Federal-State cooperation 
to improve program management, especiaJly in the. fraud area. For 
example, following our current review of meclicaid providers in the 
State of Georgia, we will establish, with the cooperation of Govel'llor 
Busbee; a task force. of Federal and Stnte personnel to investigate 
cases of suspected fraud. These teams win consist of persOlmel from 
the Georgia Bureau of Investigation, I-J[E1V's Office of Investigation, 
and the Federal medic[tid staff. 

,Ve also have simihl.r teams in place in Ohio and New York. 
,\Ve are conducting assessments of each State's fraud and abuse 

detection capltTJilities, and recommending COl'rective actions where 
needed. Emphasis is being placed, as , ... 'ell, on technical assistance to 
State fraud and abuse investigators. Several seminars have been held 

• 

• 

... 
to train investigators and prosecutors. ....~.-

. The Il-I;Eh'V aubcUt s~alffl has dl~vlel?pec1 at CfOltlllPuSter analY~dis t~C~1- #-
lllque W llC Clm e qmc \: y app leC III mas 0 1e tatcs to 1 entIi'y, 
for further stncly, instances of gross abuse in medicaid and medicare 
pa·YllIll'nts snch as those I citecl earlier. 

H.R. 3 win add sigllificantly to these initial steps which we have 
taken and which are underway to combat fraud and abuse. 
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'With respect to the specific provisions, I wonlclIike to emphasize 
that I strongly support the sections which (a) increase to the felony 
le,'e1 those criminal penalties for providers who de:fraud and (b) 
require the Secretary to suspend practitioners convicted of a criminal 
offense relating to either medicaid or medicare. Those providers and 
practitionrs who defrand and abuse the medicare/medicaid systems 
not only violate the laws of onr land; they are craven profiteers who 
prey on the poor and the sick and the olel-the, most vulnerable 
human beings of our society. 

With respect to many other details ill this complicated piece of 
legislation that Chairman Rostenkowski and Chailt'l1lan nogers and 
others have introduced and cosponsored, there m.us,t be a continuous 
dialog between staffs on the Hill and staffs in I-IEvY 011 the ultimate 
framing of various provisions. I hope that such discussions can begin 
immediately. I know that they will be a valuable prelude to develop­
ment of the final piece of legislation. 

][ have asked Grant Spaeth, the new Deputy Assistant Secretary 
foJ:' Legislation in the health care, to give this item j working with 
your staff, top priority and to lead the lIE,Y effort in cooperating 
with your staff. . 

In closing, I wish to reiterate that I personally wUlrlted to come 
before you this morning and to state my appreciation and snpport 
for your efforts to eradicate the abuses in our governmental health 
programs which have becmne such a justified cause of concern and, 
at times, outrage to the American people. 

Your committees have been at the forefront of trying to solve the 
problems of fraud anc1 abuse in these areas. 

[The prepared statement follows:] . 

STATEMENT OF JOSF..PK A. ClJ.J:FANO, JR., SECRJ;;TAl!.Y OF HEALTK, EDUCATION, 
AND Wr.LFABE 

Mr. Chairman a.nd members of the SUbCo,Ulmittees, I appreciate the opportu­
nity to present the views 01: the Department of Health, Education, and 
Welfare on R.R. 3, the Medl.cm:e/Medicuid Anti-Fraud and Abuse Amend­
nwnts. 

The i>limination. of fraud a:/ld abuse in the l\Iedicare/Medicaid programs 
is one of HEW's highest prioritief!. and we are eager to work with your Sub­
committees in deYeloping legislation to give us more of the tools we need 
to do the job. 

We strongly support the outlines of H.R. 3 because it wuuld: 
Strengtllen the Government's ability to detect and take action against 

fraudulent and abusive activities by program pro·viders,. suppliers and i.lidi~ 
vidual practitioners. 

Encourage more efficent and effective use of Federal and State fundS. 
I recognize that much of the impetus for dealing witlJ. the problem of fraud 

and ;abuse in our Medicare and Mf'dicaid programs has. come from the 
Congress in recent years. As a citizen I come here today. to express my 
apPl:eciation to these committees for their leadership in this area. As ,secre­
tary of HEW, I come here today to str:~ss my strong personal commItment, 
the commitment oJ: my Department, anti the commitment of the PreSideut 
to the objective of B.R. 3. I want to as,!mre you that the Execu.tive Branch 
will nOW join with you in aggressively .pursuing abuses and fraud that too 
often attend the :Medicare and Medicaid 'program,. , 

We are, as you know, discussing programs of great magnitude. MedicJlre 
reaches 25 milliou people and costs approximately $22 billion a year in 
Federal dollars. Medicaid also reaches 25 million per year and costs a total 
of $18 billion dollars, "l'ith the ]i'cderal share at $10'billion. . 
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I recognize that the great majority of those involved in Medicare and 
Medicaid are wholly honest and .seek only to provide or receive the care 
that is due. But this general probIty only makes our task more urgent. 

Those who exploit and abuse Medicaid and Medicare corrupt the nation's 
effort to provide' decent medical care to those most in need and corrode public 
confidence in our entire health cm~e system. Your leadership in ]JOinting up 
the great need. for reform in this area and in devising weapons which we can 
use to solve tIle problem are of jnvaluable service to HEW and to the 
American people. For ,example, foul' cases just discovered by our audit agency's 
review of Medicaid illustrate the problem: . 

1. According to Medicaid records on each of,42 different days in ,a Single 
year one beneficiary had the same prescription filled twice for the same 
drug at the same d,rug store. 

2. During one year, there wer-8 payments for one Medicaid beneficiary 
covering 298 prescriptions filled at :five drug stores. 

S. During one year, a phyaician was paid for 5,500 comprehensive • office 
examinations of :2,009 Medicaid patients. According to the records, one patient 
received ~S comprehensive examinations. Payments for comprehensve examina­
Hons .lltlounted to $155,500 of that physician's, total :Medicaid billings of 
$220,800. . ' . . 
. 4. A. physician in gen.eral praeti(;~ was paier ,$7S,.oOO for 10,500 separate 

sb:vices to:' 225 Medicai(l patients over an 'l1-month period-il;tcludillg an 
average of 42 lab tests er patient compared with, the State-wide average oLS. 

With expenditures of almost $40 billion annually, improved management'and 
control of fraud can effe(~t savngs of great signifi(:ance. I want to effect sav­
ings, and H.R. S will help HEW achieve them. We should also recognIze ti;,:;t 
much of our unnecessary. medical costs in this area results from abusive 
practices, not jU.St trom outright fraud. 

Substantial savj)~gs are attainable, not only because of the Department's 
concern and your leaderShip, but also because of the other actions which 
have been initiated by the Congress, the Executive Branch and th~ States in 
response to the public outrage across the nation to Medicare and l\!edicaid 
abuses. It is important to see H.R. S in the context of these current efforts 
to root out fraud and abuse in Federal health programs, although it is 
important to recognize that these efforts are ,only initial steps ~nd will not 
by themselves solve the problem. For example: 

Within HEW, we are beginning to reap greater benefits from pasn~fforts to 
improve the management of Medicare and Medicaid programs. We have over 
SOO trained people at Washington and in the Regions who are using innovative 
techniques to ferret out instances of fraud, abuse and waste. 

Such efforts have long been underway in the Medicare program-over 
45,000 cases of possible fraucL and abuse have been investigated since this 
program's inception. Using similar techniques, the MedIcaid program has begun 
to improve its management capability in the paf:!t two years and is now con­
ducting special studies in sell~cted States using sampling techniques of pro­
viders. A. Massachusetts study revealed irregularitiEls in 20 percent of the 
physician claims reviewed; S4 percent of the pharmacy claims; and 16 percent 
of the laboratory claims. Such irregularities included billings for services not 
rendered, duplicated billings, the dispensing of more eipensive drugs than 
those prescribed, or the chal'ging of more than usual and customary fees. In 
1976, 71 l\fedicare provid.ers were convicted-over three times more- than in 
1975. 

Efforts to combat fraud and abuse have .been initiated by the Department of 
Justice in cooperation with HEW. Attorney General Bell has just written me 
confirming his personal interest in continuing this cooperation-and express­
ing his satisfaction with the establishment of HEW task forces to work 
directly with U.S. Attorney's Office on Medicare and Medicaid fraud. I have 
assured the Attorney General that we not only wish to continue these efforts 
but that I will aggressively seek to expand them. 

The action of thl~ Congresr,1 in the last session to establish the Office of the 
Inspector . General (Public Law 94-505) is a major step iorward. Under this 
statute, we will 11ave a new senior executive in HEW who reports jointly to 
the Congress and the Secretary. He will be responsible for Pepfirtment-wide 
audits and investigations, and for promoting economy and ef!ic:tency. in all 
HEW programs. But he will pay special attention to heolth I~are programs . . , , 
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CUl'l'ently, the offices which will report to the Inspector General are devoting 
approximately 175 staff y~ars of effort to health care. With the apPointment 
of the Inspector General this effort will grow. 

I am also encouraged by the prospect of Fednral-State cooperation to im­
prove program management especially in the fraud area. For example, follow­
ing our current review of Medicaid providers in the State of Georgia,we will 
establish, with the cooperation of Governor Busbee, a task force of lJ'Meral 
and State personnel to investigate any cases of suspected fraud. These teams 
will consist of personnel from the Georgia Bureau of Investigation, HEW's 
Office of Investigation, and the Federal Medicaid staff. . 

We are also conducting Rssessments of ellch State's fraud and abuse detec­
tion capabilities, and recommending correctional actions. Emphasis is . being 
placed, as weU, on technical assistance to State fraud and. abuse investigators, 
and severalseniiilars have been held to tl:ain both investigators and prose-
cutors. . 

The HEW Audit Staff has developed a computer analysis techni{J.ue. '1rhich 
can be quickly applied in most ,of the States to identify for further study 
instances of gress abuse in l\f"!dicaid and Medicare payments such as. those 
I cited ·earlier. Application of this computer technique has revealed instnnces 
of excessive ,prescriptions beingfiUedfor a single 'beneficiary; excellsi:'ve nunF 
bers of comprehensive physical examinations fora singie benefic;i:ary; and 
excessive laboratory services per patient. We believe that suchperictdia analy­
ses wi,ll spotlight- specific abuses, making timcly investigations ancI 't;Qrrel:tive 
action a rell.lity. .' I .. • • 

R.R. 3 will acId significantly to these .. initIhl steps which are 'im'derway to 
combat fraud and abuse in Medicare and Madicuid. . , 

With respect to specific provisions, I should emphasize that. I strongly 
support, the sections,which increase- to felony' level those criminal penl;lJties 
:for providers who 'defraud and which require the Secretary to suspendprnc­
Hiionsr!; who are convicted of a criminal offense relating to either Medicaid 
or Medicare. For those providers and practitioners who defraUd and abuse 
the l\Ied1care-Medicaid systems not only violate the laws of our land; they 
are craven profiters who prey on the poor and the. sick and the old-:-the most 
vulnerable hunmn beings of our society. 

With respect to many other details in this complicated piece of legislation, 
there must be a continuous dialogue between staffs on the Hill and staffs in 
;HEW on the ultimate framing of various prOvisions. I hope that such dis­
cussions can begin immediately and l know that they will be a valuable­
prelude to development of the final piece of legislation. 

I wanted personally to come before you thil:' morning and to state my 
appreciation and support for youre efforts to eradicate the abuses in our 
governmental health l~rogram which have become such a justified cause of 
concern and, at times, o:utrage, to the American people. . 

Thank you. 

Mr. ROSTENKOWSlrJ. Thank you, ~{r. Secretary. I am sure I speak 
for all the members when I say that we certainly want to cooperate 
with you. ,Ve have been depressed by the extent of the fraud -and 
abuse in the medicare/medicaid area. We sometimes feel that legisla­
tion or legislative action alone just won't stop fraud. 

Administrative reform, not only on the Federal level, but on the 
State level is necessary i and I would like for you lmow that if we 
can be of service to you~if you need more administrlttive tools with 
which to work in order to enforce, and through enforcement deter 

_.~" the fraud and abuse that has been running so rampant, I certain1y 
.• want to cooperate with you. . .. ' 

. I want to thank you very much. This is a problem that I think the 
American people want addressed Chairman Rogers. and I are com­
mitted together to solve these proHems. 

Mr. Rogers ~ -
Mr. ROGEns. Thank yon very much. I do share those feelings. I 

think your statement was a strong commitment to do something 
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about this problem a.nd I knoll' the American taxpayer will be 
pleased to know of the commitment of the Department. I have heard 
th ere has been not a. very high priority over the years by the Depart­
ment or Justice. I think it might be helpful if you could carry the 

. message 'back, and we will also contact the Attorney General and 
urge 11im to give us. his assurance that he will place authority on this. 
It is our understanding that some of the district attorneys don't care 
to devote time to these relatively minor cases. 

I think it is import!li.lt for U$ to get that COOp(kation. I got from 
your statement that you anticipate this will be done. 

Secretary CALIFANO. Yes, I do, Mr. Chairman. I think your com­
ments are well taken as far as the past is concerned. I think there 
is a greatly increasing interest in this ·area on behalf of the offices 
of U.S. attorneys. I am sure Mr. Skinner will speak to some of that. 
I expect that Attorney General Bell will rev up the interest, if you 
will, of the Justice Department in this area. 

Any encouragement from these subcommittees would be greatly 
appreciated. 

Mr. ROGERS. We will invite the Attorney General, if his schedule 
permits, to testify next lIfonday. 

Let me just ask one more question and then I will conclude. 
I wonder if it would be helpful for institutional providers IDlder 

medicare and medicaid to have a uniform system of accounting~ It 
seems to me that when we get into the problems, we have so many 
accounting sy::otems that it is difficult for people checking to be able 
to determine actual expenditures. . 

What wou1cl be YOTlr general reaction ~ I know you may not want 
to make a commitment at this time. 

Secretary CALIFANO. Mr. Chairman, without making a specific 
commitment, let me indicate that it seems clear to me that we need 
a more .miform sy~;tem of reporting, certainly for purposes of get­
ting better understanding of the galloping costs like hospital charges. 
I think that we probably would like to have more uniformity in 
accounting of similiar types of entities. . 

There are many different kinds of hospitals, and I would like 
to worl.; out some kind of a. system which would take that into ac­
COlmt. There is no question that more uniformity would be ali aid 
both in terms of putting some reins on the wildly rising hospital 
charges and also in putting some reins in this area of fraud ~nd 
abuse with which these subcommittees are so concerned. 

,Ve will. be .focllsing on this topic within the Department .!lnd with 
your staffs: . 

Mr. ROGERS. Thank you. I think we do need to movs ~~ tJlat area. 
Finally, I pl'eSlUlle you will use the Inspector General's l)1Iice as a 
tool to get at this problem of fmud. 

Secretary CALIFA~O. Mr. Chairman, I spent as much time trying 
to sele·ct the right person to be nominated as Inspector General as 
any other post over there. NIl'. Morris has had a great deal of expe­
l'ience at3 ali Assistant Cumptroller General, as an Assistant Secretary 
of Defense. 

As soon as he is in place-and he is already beginning to work 
on thoseproblclms now-it wiIl be it strong office. . 
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1111'. ROGERS. Thank you, Mr. Secretary. Your testimony is most 
heJpinl. 

Mr. ROSTENKOWSKI. Mr. Duncan? 
Mr. DUNCAN. Mr. Secretary, do you see any conflict or duplication 

of effort und also-by the Inspector General and also the Coni.ptroller 
General in their joint dllties? . 

Secretary CALIFANO. N o~ I don't. 
nIl'. DuncRn, indeed. the Inspector General-designate and I met 

with the Comptroller General about 21,6 weeks ago. Vi! e speTh" about 
5 hours with }.:(r'. Staats and his staff. I think the two offices will 
work very well and very cooperatively. In fact, nfr. Staats has been 
most helpful in giving us ideas as to how the Office of Inspector 
General might be selt up. . 

HRW, with '3. $145 billion budget and 145,000 employees, is like a 
little government. HEW needs its own internal comptroU(>;.·, which 
is what we intend to make the Inspector General. 

nIl'. DUNCA~. \iVhat State have you had the areatest fraud in ~ 
Secretary CALIFAN'O. I can't answ~er that and f am not snre it is 

possible to answer that, nIl'. Dlillcan. It may simply be a function 
of population, but I think at this point-- ~ 

nIl'. DUNOAX. For example, I have read of fraud in New York 
City. . 

Secretary CALTE'A~O. ,YhetllP£ that is a function of the population 
of New York City, the caliber of the reporting in New Y{)rk City, the 
fact of Mr. Hynes prosecuting in New York Cit.y or a function of 
more corruption there, I am not prepared to say. 

Mr. DPN(JAN. Yon indicate you have a joint operation with the 
State of Georgia. 'What about the other States that seem to have­
there is perhaps less fraud in Georgia than t.he other States? 

Secretary CALll'ANO. ,Ve have been in touch with Governor Busbee. 
He, just as HEW, wanted that joint effort as a result; of factual 
findings. Other States in which we have joint HEW-Justice-State 
task forces in the fraud :area are New York, New JeJ;$ey, and Ohio. 

In time there will obyious1y be more of these task forces, provided 
the1work well. 

~1:r. DUNCAN'. Are you considering the fact that in your various 
il1Ycstigations, that a burdellmi~ht put upon the providers and really 
penalize those who are not gmlty of fraud? Are you considering 
thaH 

Secretary CALIFANO. Yes, Mr. Duncan, I am. I am by profession a 
lu'"yer. For ihe last 8 years I have been practicing law. In the course 
of that, I have become very sensitive to the rights of individcals and 
institutions nnder Federal investigations. 

Mr. DUNCA~. Thank you yery much. 
Thank you; Mr. Chairma~J.. • 
1\11'. R.QSTE~KOWSKI. Mr. Carter? 
Mr. CARTER, Thank you, Mr. Chairman. 
Mr. Secretary, I wonder if you would comment on whether or not 

PSRO's n,re really ready to undertake review of shared health facil~ 
:ities in light of the fonowing quotation that is taken froin the Insti­
tute of Mediclne's recent report entitled "Assessing Quality in Health 
Care." (November 1976.) . 
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Concerning long-term recommendations for ambulatory quality 
assura.nce~ the report states: Intensified research and development is 
needed for ambulatory quality assessment methods. A single 
approach to quality assuranc-G will not accommodate the diversity of 
functions a:nd persohnel inclutled within the ambulatory service care 
sector,' further research is reql::ired before a range of proved alterna-
tive, methods can emerge. ~ 

Secretary CALIFANO. Dr. Cf..trter, we have about 14 in the planning 
stage and about 106 in what }ve call the conditional phase. "We had 
hoped within a 2-year ptlriod to have about 203 that would be opera­
tional. 

"\V 13 need more time. V\r 13 will be discussing in connection with this 
bill our plans to get the i203 operational. I do think that PSRO's are 
one of the tools that should be used and that they should move into 
the armla of shared health facilities. The speed ,vith which we can 
move PSRO's into that area is something on which we will need 
some flexibility, but our ffJeling is that the system is working. It is, 
as you indicate from the q'wtation, only one of several ways of doing 
it, but we need more than one way to look at the provision, the util­
ization and the abuse of health care services. 

'Mr. OARTER. Mr. Secretary, I am 'concerned that in developing this 
legislation we are careful to distinguish between the need for new 
authority and the need for stricter administratiye enforcement of 
existing law. With that focus in mind, would you be able to outlinE' 
the major gaps in HEvV's cnrrent fraud and abuse detection author­
ity. 

I am paTHcularly interested to know what additional authority 
you feel is needed beyond the recently enacted legislation which 
created the Office of Inspector General. 

Secretary CALIFANO. Well, without getting into a lot of specifics, 
Dr. Carter, I believe that we regard most of the provisions of this 
bill as necessary and as helpful additional tools. I am not prepared 
to go through the legislation clal1se by clause) beeause it is such an 
important and complex piece of legislation. I have asked Mr. Spaeth 
to take that on with your staffs as my representative and go through 
the bill item by item. . 

I am sensitive to tha general pl'inciple that you enunciate, however. 
I realize that government should not get any more authority than it 
absolutely needs. vVe need most of the authority contained in this 
bill to give us better tools to fight f:r:aud and abuse. 

Ur. CAETEE. Mr. Secretary, i:f our subcomlJlittees were to decide 
that PSRO's were not yet Teady to undertake review of sl1arecl health 
facilities, what alternative approaches would you recommend to deal 
with the medicaid mills ~ 

Secretary CALIFAN.O. vVel1, let me respond in this way, i:f I may. If 
there are alternative sllggestions, we will submit them for the record. 
As for PSRO's themsel'ves, I would hope that HEW will be given 
time and flexibility. . . 

~{r. CARTER. Certamly you are gOlllg to need time. 
:Mr. Secretary, section 5 of the legislat.ion would give the Secretary 

of HEW authority to require a PSRO to perform-in addition to 
hospital review-only such duties and flUlctions as he,.determines 
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such organization to b~ capable of performing. How do you expect 
to review and assess the PSRO's capabilities ~ , 

Secretary CALIFANO. I think we would do it PSRO by PSRO.We 
would do it on an individnal basis. To the extent it was possible, we 
would try to· have standards as we have standards now for determin­
ing when they move fl'Om planning to conditional to operational 
status. 

Mr. CaRTER. Thank you, Mr. Chairman. 
lIfr. ROSTENlWWslu.·Mr. Corman will inquire. 
Mr. CORHAN. Mr. Secretary, there seems to be strong evidence we 

will soon be moving into a national health insurance program of 
some kind. Obviously cost control is of tremendous inlPortance. I 
assume this part of cost control is also an important pltrt of the total 
picture. Is that a reasonable observation ~ 

Secretary OALIIMNO. Yes, 111:1'. Oorman. ,Ve regard the legislation 
focussed 011 cost containment as one of the essential building blocks 
on the road to a fair and equitable health service plan for all Amer­
icans which will come through a form of national health insurance. 

Mr. CORMAN. Fine. You have my pledge to support you in that 
effOl't and I look forward to working with YOlI. 

Thank you very much for yom: statement. ! 

Secretary OALIFANO. Thank you, NIl'. Corman.. 
Mr. ROS1'ENKOWSKI. Mr. Pike will inquire. 
nil'. PIKE. Mr. Chairman, I am obliged to start oli with a state­

ment whil::h you have heard me make before, but the Secretary has 
not heard me make before, and 1Ifr. Rogers hilS not heard me make 
before; but in view of the f') <et that I am ft cosponsor of tlus legisla­
tion, in view of the great activities in the House of Representatives 
yesterday on the subject of ethics and in coopeJ.'ation will all of those 
spirits; I would like to start by saying that I, for 29 years, have been 
associated with a heltlth pl;'ovider; and I want; to reveal this on the 
basis of ethics. 

So, Mr. Secretary, I think yo.ur statement Is excellent; and the one 
area that concerllS me is the question of the cooperation between 
State. and Federal agencies ill this regard. One of the reasons, not a 
principal reason, but one of the J.'easons that health care costs are 
high is the fantastic volume of paperwork which providers are now 
drowning in, trying to keep up with Federal ri~gulations; State regu~ 
lations :llld cOlmty regulations. Is th~)re any W9:Y that the cooperative 
efforts of tlw Federal and State agencies can. get not only the pro.­
viders to provide uniform systems of lHlocOlUlting, but the various 
agencies to ask the same questions to enable the provic1eJ,'s to do this 
more simply and cut down t1us element of expense ~ 

Secretarv CALIFANO.. I hope so, MI'. Pike. Weare looking at it as 
part o.f the geneial reyiew of the tremendous recordkeeping require­
ments that HEW imposes Qn tht~ .American people and their institu­
tions, hoth in health and educatioll. I understand the import of the 
co.mments you are making. I would hope we can do something about 
it. ' 

There has to. be 1110re Uluforrnity, more simplicity in the informa­
tion gathered. There is 1m quesi:.ion about that. 

VIT. Pnm. I lmow by rJie t,jIUe you have read your new regulation 
and signed it, it will be superb. I yjeld 'back the balance of my time. 

1/ 
'J 
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~fr. ROSTENKOWSKT. Thank you, Mr. Pike. 
1\11'. Martin will inquire. 
Mr. :MARTIN. No questions, Mr. Chail1nan. 
)\fl'. ROSTENKOWSKT. Mr. Scheuer "Will inquire. 
J~fr. SCHEUER. It is a great PI dure to haye yon here, Mr. Secre­

taI'Y. 
It is a pleasure to participate in this first and historic meeting of 

our two subcommittees "Working together and I wish to congratulate 
thE\ two Chairman for their forthcoming attitude. It gives me great 
ho,Je that we will be able to meet the problem::; of health care legisla­
tion in a very intelligent, effective way. 

One of th@, problems that the States hayc had in dllttling with 
fruud and abuse is that it is an expensive matter both in detection 
an(l investigation as well as prosecution. In a Stnte like New York, 
where both the city and the State are in a condition of financial 
extremism, it has been impossible for them to devote adequate 
resources to the problem of fraud and abuse detection. 

111acl a day of hearings last. year~representing the Oversight and 
In \'estigation Subcommittee of the Interstate and Foreign COlllmerce 
Oommittee on medicaid fraud and abuse. ,Ve held the hearing in 
New York City. The witnesses subsequently said they would like to 
do more, but simply 'don~t have the resources. I am introducing an 
amendment to R.R: 3 that says that any State that sets up an inde­
pendent free-standing investigation and prosecuting agency :devoted 
to investigating fraud and abuse in medicaid and medicare, and 
where there's a maintenance of ef'()l,t of all other prosecuting efforts, 
that send an agency \lould. get PO percent funding for the first 3 
years and 75 percent funding thereafter for its operating· expendi­
tiu'es. 

This approach has been supported by the attorneys general and 
\las supported by the Govel'llors in their meeting with President 
Oarter. Any bright-thinking person understands that we have to 
devote intensive efforts to this. The question that bothel'S the States 
and the cities is where is the bread going to come from ~ ,y onld this general approach that I have outlined make Sense to 
yon as an amendment to this legislation. I would be interested in 
knowing your attitude. 

Secretary CALIFANO. Mr. Scheuer, I would like to think about that. 
Ninety-percent fuuding with income contributions is in effei:.t a 100-
pel'cent funding. Thns, it means the State does Dot have i;o make 
llluch of a conscious choice as to the use of its resources. 

The other thing to which thought must be given-and I am spec­
Ulating-is the distinction between the kinds of support we give to 
the States for nonpolice activities, if you will. as contrasted with 
sllpport we give for police activities, ' 

I bwe all intuitive reluctance to provicling virtudly 100-percent 
Federlll funding of local police forces to ferret out fraud and abuse; 
in other words, the national police force issue is obvious. 

I would r~ally like to think about it and give you an i .... n?ortant, 
informed, and thoughtful response. 

~fr. SClIEl'ER. "Vell, :Mr. Secretary, it was negative of me not to 
have gotten this whole package to :')U before this. I apologize for it. 
I will send it on to you. . 
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Perhaps ,ve could leave the r~'cord open for some kind of ex pres­
sion from the Secretary. 

~1r. ROSTENKOWSKI. ",1Tithout objection, so ordered. 
[The information foll\9ws:] 

The Depa:rr~:"ent wishes to encourage States in combating fraud and abuse. 
Howenr, the Department has doubts about creating State fraud and abusE' units 
separate from the lIedicaid program, and, further, we resist iinancillg in the 
amount of 90 percent. States should be askecl to mal;:e a larger investment in the 
enterprise. 

::\11'. SCIIE"l"'ER. Also the numbers in a sense-perhaps only a sman 
number of people who are sophisticated in computer techniques and 
investigation could do a great deal to spotlight fraud and abuse in 
these programs. It may not-the kind of effort this committee wants, 
the kind of effort that yon want, may not req1:: "e the large numbers 
of people that a less-sophisticated effort would require. 

::\11'. ,VALGREX. Thank you. 
:3Ir, SCIIE"GER [presiding]. ::\11'. Secretary: I have been asked to take 

the Chair temporarily. 
Before recognizing :Mr. :Maguire I am going to attempt to assuage 

your doubts on the question of a Federal police forcel. This was the 
furthest thing from our minds. 

Secretary CALIFA:XO. I know that. ",Ye have known each other well 
for a long time. 

::\£1'. SCIIEUER. It wonld be as anathema to me as it would be to yon. 
I am only men~ioning that because you talk about the sophisticated 
use of the computer. ",'That we are trying to do is set up a very 
sophisticated group of professionals who haye beeln trained and 
experienced in tracking the illegal activities of a minute portion of 
our so~iety, 'the providers---and a minute portion of the providers. It 
will be a very finely tuned, very sophisticated group using elaborate 
computer techniques and so forth to zero :in on ::t very, very, very tiny 
element in our society; and it would be the furthest thing in the 
world from. any kind of increment::tl approach to the concept of a 
Federal pollee force. 

Secretary CALIFA:XO. Let me say, for the record that I certainly 
lmow your representation to be true. I Imow thitt, first-hand, further­
more, from a personal sense and also from reading and watching the 
level of your commitment to irdlividual rights. That sensitivity is 
very special and unique in this I~ollgress. I in 110 w::ty meant to imply 
auything otherwise. 

lIir. SCHEUEU. I just wanted to clarify the record. I would ask 
unanimous consent for this colloquy to be pla.ced immediately follow­
ing the formal colloquy that I had with the Secretary when I was 
asking questions during the 5-minute rule. 

There being no objection, so ordered. 
I yield back the balance of my time. 
::\11'. Waxman will inquire. 
~lr. ",VAX~L\':X. Thank you, Mr. Chairman. 
:;\11'. Secretary, I too am delighted to be with you at this first meet­

ing and look forward to a close working relationship. It's been a 
:frustration, I haye to say quite frankly, working with the two prev­
ious Secretaries becaLlse I didn't feel their commitment was the same 
that you and I share. 
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I want to' ask you a qnestion ab.out the. fact that I soo so often in 
Government passage of laws with one set of intentions, one set of 
results and the effE'ct of it is to have a consequence completely con~ 
trary to what the Congress and the administration hoped. 

For example, many of the physicians are refusing to take medicaid 
patients. They claim that there's too much redtape, too many papers 
to file, not enough fees paid to them under the medicaid programs 
compared to what they get in private practice and a number of 
medicaid. recipients, therefore. urp, without the ability tn have access 
to a health care system. If we pass a bill sneh as tIllS, are we going 
to have a further effect of that possibility of fewer medicaid patients 
having access to the health care system; and, second, while it's a 
collateral point, is the Department looking into that whole question 
of making sure that medicaid recipients will be able to see a physi· 
ci&,n if necessary, and then the health care system will be available 
to them~ 

Secretary CALIF:'\.NO. I think that we can do better in terms of 
administering programs in cOllnection with the burdens that we place 
on people,' in terms of their having to write papers, fill outiorms, or 
ma1.ing programs so burdensome that the individuals do not want 
to be involved in them. . . 

1IV e are and will continue to be looking at that issue. 
As for this legislation, it is our or}tlctive to find wa,ys to enforce 

it but not 'create that kind of prob' ,m. Similarly, it is our flIDction 
to find ways to work with State task forces of the kind 1\:[1'. Scheuer 
has mentionecl whlch can be so helpful in these areas. 

I would hope that we wouldn't pntanother massive administrative 
burden on everyone concerned lest we drive people away from mecli~ 
caid. So we will do our best. . 

1\£1'. W AXl\IAN. One of the probl~ms that some of us encountered 
with your pl'edecessor, Secretary Matthews, which perbaps resulted 
in my saying-making the comment I made earlier-was the qnes· 
tion of utilization review programs at the State level which would 
make sure that we lmow how the money is being spent for the 
medicaid program, whether the programs are being set up··by the 
State to monitor fraud and abuse anmonitol' the unnecessary services 
that might· be pruvidedall at the taxpayers' expense. The law now 
provides that the Secretary must cut back on the amount of medicaid 
money to--'-from HE1V" to the States if they haven't· provided you 
with the utilization review programs. .. 

Have you had an opportunity to review that and do you have any 
plans to tn,ke action ~ 

SecretaryCALI1l'ANO. I have not had an opportunity to get an in­
formed sense of what kind of action should be taken. I would note 
in a related area; namely, health care for children, that when we 
looked at the EPSDT program, om sense was that penalties did 
appear to not work effectively. States would rather absorb that 
penalty than ferret out and find the disadvantaged children, or so 
it would appear. 

We prepared a major change in the Carter administration budget; 
,and ~e will b~ proposing a legislative change that will go to your 
COITlllllttees whrch would mcrease the Fedel'al share to 75 fl0l'Cent. 
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On the "\"hole, I am not saying anything about our.abilityto get 
something done by imposing penalties. They seem to lead to'litiga­
tion, long years in court an'cllittle getting done. But I haven't made 
any specIfic decisions with respect t.o the program you have men­
tioned. It is a serious problem. There is no question about that. It is 
under examination. ' 

Mr. WAX?iIAN. Thank you very much. 
Thank you) Mr. Ohairman. 
Mr. SCHEmm. Mr. Skubitz will inquire. 
Mr. SKUBITZ. Thank you, Mr. Ohairman. 
Mr. Seeretary, I am new on the committee. Maybe my questions 

may appear rather elementary to you. 
Secretary OALIFA::.rO. They won't be elementary to me. 
Mr. SKUBITZ. Xc. 1, the medicare program is paid for under the 

Social Security Act i is this correct ~ The medicaid. is for what we 
classified as welfare Cudes ~ 

Secretary OALIFAN"O. \i\Tell, medically-indigent people. 
Mr. SKUBITZ. Well, that is how you say it. 
Secretary OALIFANO. The aged, blind, and totally disabled are the 

AFnc recipients. 
lVIr. SKUBITZ. In the case of medicare, are those records, are the 

charges made by doctors available to the public or not ~ 
Secretary OALIFANO. Hy understancling is that lUlder the Sunshine 

Act much of that information vvill eventually become available to 
the public. Howe"f"er, there jp probably a good chance that litigation 
will precede final resolution.or the issue. . . 

Mr. SKUBrrz. The records are available in case of the welfare cases; 
isn't this correct ~ 

Secretary CALIFANO. In th!? medicaid area there are mQre records 
available. ' , 

JYIr. SKUBIT:!;. You expressed· strong support for this legislation. 
Am I to understand that w1len we have charges as yOu. have indicated 
in your testimony that youha:ve no authority to act now under the 
law?, '. .... 

Secret!i'l'Y CALIFANO. No. t ain not saying that, 1\11'. SkuwlJitz.1Ve 
are exarrulling those cases and wherf;l'there appears to be crilIlinaJ 
activity;; we will turn those cases over.to.the Departmento£ Justice. 
This legiislation would provide additional authority alid .teebniq116 
to reach iilrthf?r than we have been able to do. 

M).'. SKUBITZ. But you do have the m,lthority today to act, do you 
not?· , 

Secr,~tary, CALIFA1-]"O. We have consid('~able authority. If,someone 
defrauds the Government in some way, we would, if we have appro­
priate evidence, turn the case over to the Department of Justice for 
action. . 

Mr. SKUBITZ. Let's take the case on page 3, It payment for compre­
hensive examination amolmted to $155,000 of that pbysician's total 
medicaid bill of $220,000. "Vas that turned over to the Justice Depart-
ment~ , 

Secretary CALIFANO. No., not yet. That is a case that we have jUiSt 
come across recently. It i$ being studied. 

Mr. SKUBJ,T];;-1? you have a r(lcord of how many cases were turned 
oyer by the out~.!lfng administra*on ~ 
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Secretary CALn"'.'\No. I can supply that for the record. 
Ur. SKUBITZ. I ask unanimous 'Consent, nIl'. Chairman, that the 

Secreltary provide for the record the number of cases that wel'e 
turm~cl over; and if he can, the number of actions that were filed, 
and of that, how many were prosecuted and how many convictions 
we have. 

~fr. SCHEUER. Without objection, so ordered. 
[The information follows] : 

OFFICE OF INVESTIGATIONS 
~".~-----I--------------________ _ 

Fiscal year 1974 Fiscal year 1975 Fiscal year 1976 

f~Ji~1~~~rli!~C:::=:=:=:::===::===:::::::=::=::===:=::= ProsecutiO"IS _________________________________________ _ 
Conviction"/ __________________________________________ _ 

<,> 
1 
1 
1 

23 
12 
3 
4 

23 
23 
3' 

, 38 

174 Stal\stics System did not contain this information. ' 
, More than 1 indi\'idual named on some indictments. Majority of defendants pleaded guilty; therefore, no trial was 

necessary. 

l\fr. SKDBITZ. That is all, Mr. Chairman. 
Thank yon, Mr. Secretary. 
1\11'. ROGERS. 1Vould it be proper to make just one comment~ 
I think one of the points of the legislation is that we are increas-

ing the penalty so that it is cleal' it really means something. 
JUl'. SKOBITZ. lYell, will the gentleman yield ~ 
MI'. ROGEUS. Yes. 
l\fr. 2:rnmITz. I think if we would spotlight to the public perhaps 

the names and the amounts that are being paid, that would probably 
haye as much effect as increasing the penalties from misdemeanors 
to felonies. 

MI'. ROGERS. I agree it would be helpful. Hopefully when the pen­
alty is an effectiy~ deterrent, they will be made public. 

1\11'. SCHEUER. :MI'. V milk will inquire. 
1\fr. VANnc MI'. Secretary, dUl'mg the last Congress I was the 

Chairman of the Ways and Means Oversight Committee. We founel 
several instances where the intermediaries and carriers were not 
elulug their job. Audits were perfunctory. There were cozy relation­
ships between intermediary auditors and providers being audited. I 
am awal'e of at least several cases where the provider seems to have 
made a habit of hiring people from the intermediary who have been 
auditing the provider. In some cases, the remuneration appears to 
have begun prior to the intermediary auditor leaving the intermedi-
~ ~ 

Now at an appl'oprin.te time, I would like to offel' an amenclment . 
which wnuld restrict for a few years intermediary personnel from 
taking jobs with providel's they have been auditing. 1Vhat would be 
your reaction to this kind or an amendment? ~ 

Secl'etary CALIll'.ANO. :Mr. Yanik, I would like the opportunity to 
reyiew the specific of. your proposal ancl to think the total implica­
tions of snch a problem through. I will give you an informed answer 
about it. Obviously, it is important jn any free systenl-'llnd ours is 
a free system-to avoid every cordiict of interest and to avoid cor-
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rnption at any level of the system, whether it be lwiYate or public or 
another leyel of the system. ' 

I understand the point of your mnenclment. I would1ike a chance 
to look at it and give you a specific response. I am very well aWllxe 
of all the work that vou have done in this area. 

Mr. V ANIIL I lun~e another concern. ,Ve have just gone through a 
soul-searching trial in the Honse on our own disclosnre and conflict 
of interest arrangements; and the legislation that has now been en­
acted to try to express itself to the problem. Do you llave financial 
statements from VI-II and medicaid officiaJs~ 

l::Jecretary CALIFAXO. I have nOG personally looked at such state­
ments. "'fVe are looking, in a yery broad way, as to the levels to which 
the kinds of disclosllres that the President has imposed UpOll his 
appointees should be applied, the type of information that should be 
:filed with the Civil Service Commission. As soon as I have a general 
eounsel formally appointed, we intend to look at the whole arena 
in IlliW. 

Oui.' focus will go beyond the medicaid and medicare. The General 
Accounting Office has l'e.vlewed FDA and has found serious weak­
nesses in its system. There is no question but that we have to 
strengthen the disclosure and the conflict possibilities in this Depart­
ment as 1n other departments. 

At the same time, we have to be careful in how we do that. It is 
not any easier now to attract highly talented people to the govern­
lllent than it has hli:en ill the past. 

Mr. VANnL Well, what would be your opinion of a VIn or medic­
aiel official who takes consulting fees and travel reimbursement from 
providers who deal within an official capacity? 

Secretary CALIFAXO. In the abstract, obviously I don't think that 
should be done. 

If a man was paid a travel expense to speak before an association 
01' someth:lrlg like thnt, I can conceive of cases in which it wouldn't 
instantly be jmproper. . 

Mr. PIlm. Would the gentleman YIeld? 
:Mr. VANIK. I would certainly yield. 
Mr. Pum. You might limit it to 15 percent of the salary. 

[Laughter.] . 
Mr. VANIK. That might be one way of handling it. 
This is fl, serious matter. 
Secretary CALIFANO. Obviously i'~here should be action-at this 

point' in our time, in our country aii.d in view of what has happenecl 
in the National Government in the last 8 years. Obviously it is im­
perative that we act, and that the people entrusted with public funds 
and programs act irnpe'ccably. . 

In that connection, I am ill complete sympathy. 
Mr. VANIK. I have spent a long time in public service. As I look 

at the Federal structUl:e, if anybody w[l,nts to operate, the easiest wny 
to do it is quietly inside the bureaucracy. I think the most hazardous 
route for anyone wanting to get something is to do it through Con­
gress. I would just hope that in the application of regulations and 
disclosure that we can help curb the actions of those who use their 
offices for getting a permanent job later on or moving into more 
bounti;ful pastures. 
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I think frankly what we ought to try to encourage in public life 
is a dedication to a service over the long term. 

Thank you very much. 
~rr. SCHEmm. Mrs. Keys will inquire. 
Jl;Jl'''', :::~:x.o. '!:'l:ank you, Mr. Chairman. 
LvII'. Secretary, I have a question. I hope yon can answer it. It 

seems to me that PSROs are limited in their effectiveness, their abil­
ity to set standards, review, et cetera by one missing component; and 
it becomes-

Mr. SCHEUER. Would you yield for a second. 
The Chair would like to make an announcement: It is the intention 

of the Chair to work through lunch, to retire for a few minutes to 
answer a quorum call, but it. is the Chair's intention to work through 
lunch. 

:!\U'8. KEYS. That missing component is very important. As we 
seek to enlarge and depend mOrE) heavily on them, it becomes 
more important that it be legislatively corrected, That is the inclu­
sion of nurses in PSRO's. 

I wonder if you, :!\fr. Secretary, would support the legislative eor­
rection of the establisment of PSRO's to include nurses. 

Secretary CALIFANO. I have to ask you in what way ~ To luwe 
nurses review doctors, or nurses review nurses, or nurses rev:iew 
hospitals~ 

Mrs. KEYs. To include nurses as part in PSRO's to review the 
whole-all the elements of health care. There's nothing more iln­
portant to the successful illness or wellness treatment whether in 
a hospital or a doctor's office than the successful performance of the 
responsibilities of the nurse, whether on their own or serving as a 
physician's assistunt that is lmder direct supervision. 

Secretary CALIFANO. T11is is the first time that that question has 
been put to me. 

I would like a chance to think it throu~h. I will give you a direct 
answer on that question -as soon as I have done that. 

~Irs. KEys. Thank you, ~fr. Secretary. I will rely on that. 
There has been legislation introduced with a O'reat munber of co­

sponsors. It seems ·to me it is a direction we ought to move to make 
PSRO's more effective. 

Secretary CALIFANO. Thanlr you, ~lrs. Keys. 
~Ir. SCHEUER. Mr. Gradison will inquire. -
Mr. GRADISON. Mr. 'Se'Cretary, I certainly value your testimony. 

I hope out of this legislation it will be possible to dose down many 
of tlleso-called medicaid mills. In the process, it is possible that 
many innercity poor people who are now served perhaps inade­
quately hut served by these shared health facilities may be left with­
out the care that they have beeu receiving. I wonder what pos~Live 
steps you may have ill. mind as alternatives to provide· care to those 
who are llOW being served by some of t.hese outfits that we hope will 
be closed down ~ 

Secretary OALIFANO. The first step would be to provide the enCOHr­
I1gement to responsible organizations to move into the inner cities to 
replace the mills. The mills do not provide rea.sonable treatment. 
Our adminiskation promotes continued and enhanced funding for 
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the National Health Service Corps program, to which lam strongly 
committed, to encourage doctors to go into TImer cities and rural 
areas. We also have proposed to extend medicare to cover payment 
for nurses and paramedical clinics TIl underserved ,ue-',s. 

While most people think of that in terms of rural areas, the way 
we would define underserved areas would also include TImer cities. 

We are a ware of the problem you pose. , ' 
Finally, if we increase the a)UolUlt of money for identification of 

students, including minorities, at a relatively early age-high ~lchool 
or early college-and finance them through the professional sehools 
to join the paralegals of the country, hopefully some of those indi­
viduals will return to some of the areas ill the inner city. 

Mr. GRADISON. I havp, had a chance tl) sit through the hearings 
at which yOllr representatives have spoken albout extenclino- into 
urban areas the physician extender programs. It makes a lot of sense 
tome. 

One final question, ]\1r. Chairman. This relates in part to a ques-, 
tion that was asked earlier by Mr. Waxman with regard to the loss 
of participating physicians from these programs. I think in some 
respects this is clir.ectly related to what we are talking about here 
today in that there have been some physicians who have bunt up 
a major part of their practice around medicaid activities, and others 
who don"" participate lhuch at ,all. There have been suggestions made 
very recljntly that doctors should be required to participate in the 
medicare-medicaid programs, perhaps as a conditi.on for their ability 
to use certain publicly supported hospitals in 'carrying out of their 
medical practice. . 

Do vou have any thoughts on that su:bject at this t.iJ.ne? 
Secretary CALIFANO. I do not at this t.iJ.ne have any thoughts on 

thqt subject, but we will as t.iJ.ne goes on. 
Mr. GRADISON. Thank you, Mr. Secretary. 
Thank you, Mr. Chairman. 
Mr. SCHEUER. Mr. Wa.lgren will inquire. 
Mr. WALGREN. I am just sitting here thinking what my people 

would like me to add a1G this point in this kind of a hearing. I really 
'want to encourage you: from them on the adventure you are about 
to embark on. There fs no way that you could underest.iJ.nate its 
.iJ.nportance. You are only dealTIlo' with $40 billion of Government 
money, but you are dealing with the bitterness that our people 
are feeling when that money is misspent. . 

Although it is true that the abusers prey on the poor and the sick, 
they also prey on the public. That is public money. . 

Yon are probably right at the 'core of the ethic in our society that 
it may be 'ail right to steal money that is public because it doesn't 
belong to anybody. So the extent to which you succeed is not only 
going to set the moral tone for society to a large extent. I had 
another thought which was that you say that this-the success of 
this program wlll be an essential buildirig block towards a compr!~­
hensive medical program :for our people; and the corollary to th(~t 
is that we won't have a comprehensive medical program for our 
people until we succeed with this kind of a program, because of the 
kinds of costs that are involved in paying for a comprehensive med­
ical program. 

'I:" 
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So there is no way that I coaM do anything but wish you godspeed 
in this effort. 

One thought I did haye in terms of raising a question: ,;Ve pres-
ently now have, according to your testimony, some 300 people in­
yolved in the investi o-ation in HEW on a $40 billion program; that t 
would work out to ::tl~und $13 Inillion apiece. Is there any systematic 
approa.cn that you are taking towards deciding how much of an effort 
should be made in that area ~ 1Vhat is the reasonable amount of that 
kind of expenditure to be looked at by a given individual? • 

Secretary CALIFANO. Mr. 'Walgren, we have requested, in the fiscal 
1077 budget, additional ftUlc1s for additional investigators. When 
the Office of Inspector General is formally established it immedi­
ately and automatically will receive 1,000 auditors from our comp­
troller's office and the entire investigation office. 

I am virtually certain that we will be coming to the Congress 
after a few months of experience with the Inspector General's Office 
asking for additional assistance of one kind or another. I don't think 
I can intelligently tell yoU[ what that assistance should be at this 
time. 

Mr. 1'.UGumE. Let me joitl in welcoming you. I am confident that 
you will go down in history as the first Secretary of HEW to have 
achieved full control o,er IIE1V' and its mnny programs. I also hope 
that you will lead us to some decisions with respect to what I believe 
is. desperately needed: a national health insurance program and 
toward delivery of quality health care to all Americans. I was very 
pleased to heal' your response to Chairman Rogers' inquiry about 
uniform accounting principles and systems. I think we have a hodge­
podge and we desperately need that kind of approach if we are going 
to hav& better management, simplified auditing procedures, lower 
costs, and better results. 

In turning to this piece of legislation, I would note, as others have 
in various ways, that it relies rather considerably on PSRO's. 
PSRO's, I think it would be fair to say, are still in their infancy or 
at least in their early experimental stages. There have been ques­
tions-I think it would be fair to say-and I am sure all parties 
would agree to this-that there continue to be S0111,e questions about 
how effective and competent at least some PSRO's are or have been; 
and in that connecfiion, I want to observe that there are a number of 
States-not very many, but a number, of which my State of New 
,Jersey is one-which have mounted fairly effective fraud and. abuse 
detection and control and prosecution programs. In an effort to 
rc(lucing cluplicative review processes, I think there is a thrust in the 
bill to give PSRO's exclusive jurisdiction. Yet, I wonder in terms of 
the expense in some States, and laying that over against the ques­
tions about the expense of PSRO's, at least in the near future, 
whether you ]lave any plans or intentions to 'build'lJpon t1nd ensure 
that those States like New .T ersey and a number of others which cur­
rently have relatively sophisticated cost-control mechanisms in place 
might not be set aside prematurely ~ 

Do you envisa!:"l, building upon those State capabilities for which 
yon see the PSR-O mechanism, for whatever reasons, uniformly, 
simplicity, what have yon, nationwide, being the exclusive mechan-
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ism ~ How would your answer to my question relate to your feelings 
about this particular bill and how it has been drafted ~ 

Secretary OALIFANO. Let me just say as a general proposition, that 
I think the problems of health care costs and health care utilizati.on 
are so dJ:licult that they will require a whole 'variety of tools leOr 
solution. 

I have not sensed that it was the unyielding desire of this legisla­
tion to make the PSRO the exclusive tool to. use to deal with these 
problems. I did sense iTom my reading of the legislation that there 
was a desire t"- expand. the, PSRO so that where it is operating effec­
tively and as it does reach its full potential, it can move out into 
other health care arcas such as shared health facilities. 

I think that in cas"s where States are doing well, W6 ought to make 
provision, to the extent we can, for States to continue to do well; 
and. all I can really give you are the general principles. I am reluc­
tant to get into the specific language at this point. 

Mr. JHAGumE. Of course, if we might have further consultations 
with you,as I am sure we will on language, I think the kinds of 
issues we are dealing with are whether there should be perrni'lsi've 
language for States to participate in the review provisions of the 
program. Additional issues include, for example, whether States 
should be able to contract with PSRO's and therefore maintain some 
greater role than if they were completely out of tIle picture, and 
whether or not in fact if you extend a. conditional stfJtus of a PSRO, 
when admittedly the PSR.o has jWt; yet achieved its full sta;tus, 
which is provided for in the bill, vi hether States are actually going 
to be precluded in the meantime. 

I hope these are some of the things we can work on. . 
Secretary OALIFANO. I am sensitive to your concerns there. 'rlle 

whole issue of hospital cost containment is an example. There are 
States-Massachusetts is an example-which have on their own man­
aged to reduce hospital rate increases to about 9 percent a year. 

In short, there are many areas in this arena in which the States 
are indeed ahead of the Federal Government. I am sensitive to that. 

Mr. MAGUIRE. I thank you f01: that statement. . 
lVIr. ROSTENKOWSKI [presiding]. Mr. Martin will inquire. 
Mr. 1\fARTIN. Mr. Secretary, most o~ the materials in the amend­

ments we areconsiclering, and the discussion so far, have dealt with 
the standards that are to be enforced and that 'are to be tightened up 

with regard to operation of health care services, which are eligible 
for medicare and medicaid and also with regard to the penalties that 
woulcl result from violation of these standards. There is also some 
concern about the. adequacy of thp. enforcemClllt procedures that we 
have, the personnel, the existence 01 ~. :l,its whi6h would deal precisely 
with these kinds (If matters; and I' woulel like to have a little bit 
1110re of your thinking in that regard; If?!' example, w~etheras some 
have suggested, we should have a reqUlrement that ill. order for a 
State to be eligible for these programs, that they would have to 
establish it special unit to investigate health-related fraud with 
prosec.utori!!:l powers i?- that Ullit, for ~he sam~ kin~ of unit to, be' 
establIshed In. the J ustlCe Department wlth sperlal aSSIstants for each 
of the U.S. attorneys who could deal with this matter who would be 
trained in this mystique, let's SelY, of health care agencies~ . 

87-026-77-3 
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Secretary CALIFANO. Mr. Martin, I will leave the d(~cjsion as to how 
that effort should be organi:~ed to Attorney General Bell. 

M':r. 1\1:ARTIN. Your Department does not have an opinion witb 
regard to--

Secretary CAlJIFANO. As fur as the States are concerllt'rJ, I hu,ve 
always had grave reservations about special prosecutors lor this, or 
speci'al prosecutors for that, being established on any continuing 
permanent basis. 

I sav that as a lawyer; and I say this personally. I have grave 
reservations about the Federal Government imposing a requirement 
for some kind of permanent special prosecutor on a State &nd impos­
ing on a State the requirement that it vest that special prosecutor 
with special authority. :My hunch would ber-and I speak here as a 
citizen as much as anything else-that there are probably some very 
diffi.cult questions, legal and constitutional about the power of the 
national Government to do that in the criminal justice system. 

Mr. 1fARTL.~. The power to require that they have such an agency 
in order to qualify for the funds ~ 

Secretary CALIFANO. To require a State t9 set up a special prosecu­
tor on a permanent basis with subpoena power and various types of 
authority to prosecute. I am not sure under our system of govern­
ment that power resides at the national level. . 

Mr. MARTIN. There may be some question about Just a priori 
requiring a State to do such a thing. What about requiring it as a 
condition for eligibility for these funds ~ Perhaps o]so tied with that, 
a commitment of Federal mon~y for the establislmlent initially of 
the program ancl for higher percentage of sharing in the costs of tlUl-t 
prosecutorial unit during those first few years when you are having 
to deal with a backlog of cases? There I am presmning once you 
establish, you mean business, that the munber of cases will fall off 
and the expense might not be quite v,s high. 

Initially, it will be extraordinarily high. "Ve have had exan:..ples in 
the news accounts of some States that have. been spending millions of 
dollars on such agencies but reaping many more lnillions in returil 
in the criminal penalties that they have been able to assess ~ . 

Secretary CALIFANO. Mr. 1\ifartln, I would much prefer to le1l-ve 
that up to the governor of the State. I '.vouId not be inclined to 
condition Federal funds on forcing the governor of a 'State to set 
up a prosecutorial unit to def.!.l wit.h thia item or that item, Or to give 
that unit certain specified powers. My instinct would be to let the 
governor decido how he wants to deal with such a problem. I think 
you can probably get a more officially informed view from the; 
Department of Justice on that particular kind of amendment to this 
leo-islation. 

cr just give you my personal view, if you, will. 
Mr. MARTIN. Let me ask you one more personal view which would 

not require you to aJvise anybody else how to proceed, either the 
~overnor or the Attorney General. That is in your l)ersonal view, 
IS the law enforcement system with regard to health; care abuse 
adequate~ 

Secretary CALIFANO. I have to say that on the basis of t1le anect­
dotal evidence-and it is not systematic evidence available-it is 
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not adeqnate, but I think there is a lot more that can be done at the 
Federallavel. 

r think there is a lot more that cap be done in the Congress in 
terms of the kind of legislation that these two subcommittees are 
now considering; bnd perhaps in the kind of thing that Mr. 'Scheuer 
is suggesting. I do not think it is adequate either administratively 
or legislatively. I think that is what we are about here today. I was 
~ving .you my personal views on one piece of an amendment you are 
cnscussmg. 

Mr. :MARTIN. You are saying not only are the laws themselves not 
adequate, but you are saying in addition, in your opinion, the en~ 
forcement system is not adequate? 

Secretary CALIFANO. I think we can do better, and I think as more 
and more States are beginning to move in mor{', and more different 
ways, they can probably do better. I think you will hear from some 
witnesses today, such as ~fr. jSkinllP,r and Mr. Hynes, who will give 
you a sense of a view from the front lines and give you n. better 
sense of that. 

Mr. 1vllRTIN. In your opinion, the enforcement system is not ad~ 
@.~~p~1 ~ 

Secretary CALIFANO. I am willing to say that, and that it 'can be 
improved .. I also want to rei+'erate that I do not think it is the func­
tion of the National Government to impose upon governors a require­
ment that they establish a permane;nt special prosecutor and give 
them a lot of police authority if you will, and: prosecutol'ial authority, 
to deal with any specific area of an activity. 

I think it is something that the National Government should think 
very seriously about before stepping into. I think it is fraught with 
danger in constituti.o1?-al.termsand:ill terms 01; Federal-State relations 
and mdeed maybe CIVIl rIghts values. . 

Mr. 1vWTIN. Mr. Chairman, I know my time is up. I would want 
to say that while it is not the business of these committees which 
are hearing this particular subject, that tIns does open an interesting 
avenue of conversation~ per/laps, for some other time with regard 
to whether it will be the intention of the administration to pursue 
that same standard of allowing executive leeway to the governors 
with regard to public education. 

Mr. ROSTENKOWSKI. Mr. Scheuer? 
Mr. SOHEUEU. Just to clarify the doubt that you raiR8c1. l-Ir. Chail'~ 

man, I agree a mandatory program would raise grave questions in 
my mind. The program I am suggesting is entirely voluntary. If 
States choose to do A, B, and '0; then the following Federal benefiiiS 
will be made. 

J,t would be totally a voluntary program. 
]\1[1'. ROSTENKOWSKI. If there are no further questions; thank JmlL 
1vIr.lfarkey? ' 
Mr. MARKEY. Mr. Secretary, what would the expenditures be using 

a private insurance plan such as Blue Cross ',to help audit medicaid 
claims~ ., ,- , 

Secretary CALIFANO. Some of the auditi'ilg~ Have private health 
organization do some of the auditbg in thli medicaid· area ~ 

.. , ~~. 
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,Yell, r think everyone along the way is going to have to perform 
some of the functions. If you mean 'legislative authority, I think 
that should be given to the Department of Health, Education, and 
'iVelfare. 

Mr. 1\1:AnKEY. Do you intend to utilize private providers who maybe 
have more expertise in this type of oversight ~ 

Secretary OALmANt). I would think that I would like to look at 
that as part of a program to deal more effectively with this problem. 
I cannot answer that specifically and directly right now. 

Mr. MARKEY. Thank you. 
Mr. ROSTENKOWSKI. 1\l[r. Secretary, we certainly appreciate your 

appearance here. It has been most vD,luable. I am sure you will find 
a O"reat deal of cooperation on both Bides of the aisles. 

Secretary CALmANo. Mr. Ohairman, thank you very much. 
Mr. ROSTENKOWSKI. Mr. Skinner. 

ST1!,TEMENT OF SAMUEL K. SKINNER, U.S. ATTORNEY, NORTHERN 
DISTRICT OF ILLINOIS, ACCOMPANIED BY ANN TIGHE, ASSIST­
.ANT U.S. ATTORNEY; AND WILLIA]M: ELSBURY, ASSISTANT U.S. 
ATTORNEY 

Mr. ROSTENKowsm:. Mr. Skinner, welcome to the committee. I am 
sure I speak on behalf of Mr. Rogers and the Interstate and Foreign 
Oommerce Oommittee. "Ve are happy that you have come to Wash­
ington this morning to give us the benefit of some of the experiences 
you have in this area. I certainly have known of your reputation, 
heing a citizen of the northern district that you represent. 'iV e are 
quite proud of the fact that you have been such a courageous and 
outstanding worker in the fielel in tllis area. 
If you would like at this time to identify yourself, your associates, 

and proceed with your testimony, the committee is ready to receive it. 
Mr. SKINNER. Thank you, Oongressman Rostenkowski, Oongress­

man Rogers. 
I have with me today two of the people that have been performing 

in the arefL of prosecution of cases in the medicaid and medicare area 
for a number of years. One of whom is a constituent of yours, Oon­
gressman Rostenkowski; on my left, Assistant U.S. Attorney Ann 
Tighe., Ohief of the Government Fraud Unit in our office. 

On my right, 'iVillir.m Elsbury, the Deputy Ohief of the Govern­
mental Fraud Unit, who was the leael prosecutor in our cases involvN 

inl! nursing homes recently where a number of people were incar­
cerated and well over $1 million in fines were asssessed in onE'. case 
alone. 
. I would like to make some brief comments. Recognizing it is a long 
schedule and a number of members of the committee may have some 
questions, I will try to save as much t?me as I can for questions, ~ 
Oongresman Rogers and Congressman Rostenkowski. 

I would make some observations as a prosecutor of 9 years that I 
think are impoltant for lLlS to keep in mind. Number one, the tax­
payers in this c'olmtry have accepted these programs in the true sense 
of a democracy. I am surpl'ised and frankly pleased that the Ameri-
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can taxpayer has been wilJing to allocate the amount of dollars 
through you to these programs tha.t he has. 

I am also sllrprioed that he has accepted the problems that exist in 
these programs in these areas for so long. 

In my opinion-and, I holcl myself partially responsible as we~l1:-' 
we ancl members of the administration) the executive bl'allch jn Gov­
ernment, in Congress, have not done our share in assisting the tax­
payer in getting whut he expects from these programs i~ delivering 
what is expected as far as good care in a fraud-free and well-
managed program. . 

The problem in meclicaid und medica!'", fraud areas is se.rious. I. 
don't care whether you are from Kansai . Congresswomun Keys, or 
<:rom Ohio, or CalHornia, I don't think 'we know how serious. the 
problems are. We had no jdea 2 years ago when I set up the first 
governmentul fruuc1 unit of its kinc1 in the country what we were 
getting into. I startec1 with four lawyers I really couldn't spare, I 
:ilOW have 10. I ha;\~e at least two squads of FBI agents .r,."Ild three 
grand juries sitting full·t~me working on my problems alone. My 
inventory is about 14-pages thick of cases that we have developedl on 
our own witlW<lt even referrals from HE1V or other agencies. 

I suggest that when other prosecutOl's and other investiga·tors 
involve themselves in this problem in your States, they will finc1 
similar problems, maybe not as great, hopefully not as greatjbut 
certainly significant. 

I also wouldHke to mention that at the same time you are asking 
prosecutoi's to take very vigorous efforts in the area of prosecutil)~ 
these cases, there is a strong movement in Congress for grandj~"i~! 
reform and tax reform that will limit substantially the ability of 
prosecutors to do their jobs; and it is ironic that .th.e sn.!..U,e pe9P~e 
that share as I do the concern for llealth care for nn1110ns of Ainen­
cans and a well-run program, are also pushing for grand jury reform 
anc1 tax reform that will limit our ability to perform; and I sug~est 
as you balance those interests, we shoulCl keep both of them ill 1l1md. 

I would also remind you that there's no replacement for tIllS care, 
if the taxpayers revolt and decide to either send people to Congress 
or demand of you as constituents that the programs be cut. back or 
abolished. I think the time is coming that if we don't take action, 
that is exactly what is going to happen. ' 

Senator Moss over 5 years ago held hearings in the Senate on. 
problems in nursing homes and in the medicaid and. medicare areas. 
Unfortunately o'3ry few prosecutions if any and very few steps by 
the achninistl'ul'::'m were taken after those exposures were mac1e and 
those i:tl~.:;;:~igQ.(,ion6 we1.'e put forth. 

Only rec~'ntlyhuvc steps been taken by the. administration, Secre­
tary Califatio is· 'off toa good start. He has amcst difficult job. I 
recognize from reading in the newspaper he was very successful in" 
the private prRctice of law. I hope he is as successful in managing 
HE\V. . 

,\Thy haven't we done anything~ \Vhy in the world 5 years later 
are We still dealing with these problems and finally reactmg to Some­
thing that has existed for years ~ 
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,Yell, I suggest wr, are all responsible. We all didn't read enough. 'V-e all didn't pay enough attention; and I am glael to see that for 
the first time my lmowledge anyway-and I am not a resident of 
Washington as you know-that twu committees of Congress put 
asid~ t::'·2.ditioillll jurisdicti0nal disputes a,nd jeolousies and work 
together, because it is it problem that will require the energies of all 
of lJS whether we be from indiana, from Illinoi8, from California, 
New York, or North Carolina. 

I am not going to spend a lot of time on dealing with the problems 
that exist. In Illinois, I think we have as good a cross-section of 
medicaid and medicare fraud as any place in il1'3 country. In my 
statement I have listed a number of situations that we have found. 
The ones that Secretary Califano talked about: this morning in my 
opinion are minor compared to some of tbe problems that exist 
throughout this country. I know the committee staff has met with 
our people in Chicago. They were well aware of the problems. We 
are, well aware of your inter~st and will meet with you at any time. 

I do want to tiLke a minute to discllss several rcconmlendations in 
my statement that I think are important as you consider this bill. 
Fhst of all, H.R. 3 is a good step forward lmd I recommend that 
aiter serious consideration of all of the factom and all of the con­
cerns of the Department of Justice and HEW", that some program 
De'implemented along the lines of H.R. 3. It is a good step. It is only 
a step. 

We are not going to eliminate this problem by legislation and we 
are not g::>ing to eliminate it by a few more prosecutors. We have got 
to administer these programs properly from the beginning. )Ve can­
not start to spend 1 billion or 2 billion without any test-marketing 01' 
any standards or any personnel or people in place to administer the 
programs. 

I had the opportunity for a number of years to work for a very 
large corporation; and they woulcbl't think of implementing a pro­
gram of this magnitude without standardization, without a gradual 
phase-in, and without test-marketing. 

Now, after my testimony recently before the Senate, a number of 
people indicated they felt I was against national health insurance. 
I am not against national health insurance and I am not "1gainst the 
benefits these programs offer. I think I am a representative taxpays1' 
who is willing to share his resources with others, but I ,~,ant it done 
on an equitable basis, on a well-mann,ged, reasonable basis. I don't 
think by rushing into any program withollt proJ:er control and with­
out proper oversight by Congl.'ess, we can implement programs that 
are going to be successful; and what will happen is either the tax­
payer will turn off or morc importantly, we will so destroy the moral 
fiber of a cOllullunity that is entitled to these benefits by the observa­
tions they make as to how these programs are administered and 
managed that these people will become totally disenchanted with the 
American way of Hfe . 
. One of the problems that appears to be of major concern in the 
area of medicaid fraud is the use of factors or billing services. H.R. 3 
deals with these pl'oblems. ,'Ve have suggested to the committee in my 
prepared statement that as a part of this amendment, it be clear that 
moneys should be paid by the organizati'on thajj is making l",he pay-
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ment directly to the individual who certifies that he has rendered the 
medical services, rather than making the payment to the provider 
who then. will have the responsibilit)T for turning it back to the indi­
vidual practitioner. 

A number of doctors came to me after HEW released their list of 
major expenses or major beneficiaries of provider services and pay­
ments in Illinois and said, "I don't care what the list says, I use a 
factoring service and I didn't get that kind of money." 

If we allow the factoring service to provide the preparation and 
the forwarding of the bills, but we insist thn,t the provider who cer­
tifies that the services were provided receive copies of invoices and 
receive copies of the bills and the payment and the checks, I think we 
are going to place a great deal of responsibility on the provider and 
make them alert to what the factor is doing. 

I think that this should be mandatory. 
A second area which we are vel'y concerned about and which we 

are very familiar with in Illinois is in the area of mandatory dis­
closure of ownership. IV" e found in TIlinois, for instance, that seven 
nursing homeowners owned and operated over 20 .nursing homes, 
each of them had a small interest, relatively speaking, but together 
they controlled over 20 nursing homes in the Ohicagc) area. 

The only way we are going to know whether or not there are 
sweetheart arrangements between nursing homes, bI~tween clinics, 
between providers, between druggists, is if we have fun disclosure of 
ownership by nursing home operators as part of the program requir­
ing certification. 

I think-and this should be direct as well as indirect ownership­
nomjnees should also be disclosed. I think that if peopIe are going to 
do business in this area, and provide health care, and have the 
responsibility for caring for hundl'eds of thousands of Americans) 
they at least should acknowledge to the public what organizations 
they are associated with and what ot.her groups they are working 
with. 

I have listed a number of mandatory disclosure items in my state­
ment which I would hope the committee would institute as part of 
r-I.R. 3. 

Finally, the third provision and suggested change which we are 
very concerned a'bout is section 4. Section 4 would upgrade the 
crimiTlal penalties for fraudulent activities in the medicare~medicaid 
area to felonies .. We agree with this. We think the penalties are not 
strong enough. We think they do not Sel!Ve. as a substantial deterrent 
to otliers in this area. We do suggest, however, that the misdemeanor 
provisions be retained. This gives prosecutors additional flexibility 
in prosecuting cases, in obtaining cooperation with pleas of guilty 
to misdemertllors' as well as using immunity;. and at the same time, 
it allows us to prosecute aggravated cases with felony prosecutions. 

I might add that there is not a great deal of experience. in th.e 
use of the misdemeanor statute. We were the first office in the country 
in one particu.1ar area to ever prosecute a case under that statute. 
n only had been in existence about 4 years. 

Finally, we asked in our statement, in our contact with the staff, 
for'more specific definitions of the words "kickback," ",bribe,'; of 

() 
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('rebate." They have become very sophisticated in the health care 
lueld, They lmow what cases we are prosecuting. They are now using 
!~heir ingenuity in an attempt to get around us. Thl'ough our sug­
gestions we hope we can stay ahead of them and stay ahead of the 
game .. 

Members of my staff such as Bill and Ann, who have spent all 
of their time for the last years working on this problem are quite 
concerned that everybody recognized just how serious it is and ex­
pressed to me as we were listening to Secretary Califano their con­
cern that we not do a superficial or facial job, an.d say when 'We 
pass H.R. 3, "it is done." It demands oversight, it demands review; 
it demands 'a lot of resources to be implemented and put into the 
areft. 

Vilhen you talk about the expenditures of HEW in Illinois alone, 
we spent" over $2 billion in the Northern district for health care 
programs. We can afford to spend some resources in the area of a.udit 
and control. The Office of Inspector General is a good step forward. 
Additional prosecutors are needed. Additional personnel within State 
agencies are needed. 

I happen to believe that we should, Congressman Martin, have 
some type of mandatory requirement of investigative or fraud units 
witllin. a State so. that they will work on this problem. Task forces 
in the Department of Justice are beguming to materialize through­
out the country. I thulk there is an awareness within that Department 
over the last year about the seriousness of tlus problem. We can't 
do it alonEl. The State government and the State agencies have a 
great deal of jurisdiction and responsibilJty Ul this area; and we 
should give them incentives whether they be monetary or otherwise 
to get involved themselves in dealing with what I consider to be 
a very serious problem. 

With that, Congressman Rostenkowski, and Congressman Rogers, 
I would be more than glad to entertaul questions from the comrmttee 
about what we have done in Chicago and what we have learned from 
talking to prosecutors throughout the country who have come to us 
"With their problems, and anything that might seek to-to have view 
on or help on with our experience that we can give them. 

[The prepared statement follows] : 

Sl'ATEMENT OF SAMU!EL K. SKINNER, U.S. ATTORNEY NORTHERN DISTIUCT OF ILLINOIS 

Over the last ten years, a number of federally funded social welfare pro­
grams have been initiated and expanded by Congress. The federal Medicare 
and Medicaid programs are two of these programs which have become insti-
tutions within a very short period of time. -
. The American taxpaym' has come to understand the need for quality medical ~ 
care for the l)oor, the aged and the disabled, and has, in true American tra-
dition, acceptecl the utilization of their tax dollars to underwrite these pro-
grams and to J:aise the quality of care for all Americans. 

The American taxpayer performed in the highest tradition of. our Republic 
in paying fOJ: these programs. The various branches of state and federal ~ 
government cllarl;cd with the responsibility for the tIleir implementation and 
administration have not performed as laudably, as clearly demonstrated by 
the rampant fraud and abuse discoverec1 in these programs. 

During the past ftve yeli.rs, Senator Moss' Committee on Aging discovered 
and publicized the fraud and abuses which prevailed in some of these health 
care programs. Despite the reporting of mismanagement and fraud within 
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the Medicare and Medicaid programs, Congress and the Department of Health, 
Education· and Welfare have failea to take adequate ,steps to preV8nt the 
misuse of tax dollars. Now, although the taxpayers have come to accept the 
goals oj: these fecleral health care programs, th[~y are demanding and have 
a right to e:\.-pect that each of their tax dollars will be used to provide 
.quality medical care, rather than for the personal enrichment of certain 
unscrupulous persons at the e:\.-pense of th~ aged and the poor. It is Congress' 
responsibility to ensure the integrit;v- bf the expenditure of every tax dollar. 

Lest anyone here be of the opinion that the j\([edicare and Medicaid pro­
grams have been relatively free of fraud and mismanagementj letm'3' cor­
:tect any such mistaken impression by briefly relating our experience in the 
Northern District of Illinois. In July of 1975, I stripped other units in my 
office of four of my most experienced Assistant United States Attorneys to 
form the nation's :first G"vernmental Frauds Unit. This unit was .established 
as the first phase of an effort to combat what I then believed to file a major 
fraud problem in the federal and federally funded social welfare agencies, 
including Medicare-Medicaid fraud. A.t our request, the Chief Judge impaneled 
a Special Grand Jury to hear nothing but such cases. I now have ten highly 
experienced Asilistant United States Attorneys WOl:king full time on Govern­
mental Fraud and the problem demands more. What appeared to be only a 
"major" problem one and a half years ago is now more accurately seen as Ii 
motllerlode of fraud and corruption within Medicaid .and Medical:e programs: 

Moreover, these problems are not only found in the Northern District of 
Illinois. Inasmuch as our office lIaS been the front runnel' in such investiga­
tions and prosecutions, we have been contacted by state and federal investi­
gators throughout the country for advice and assistance. Through these 
contacts, we have discovered that massive fraud and corruption in the Medolc­
aid and Medicare programs exist on a nationwide scale. 

In order to illustrate the nature and extent of this :problem, allow me 
to turn for a moment to some individual areas of program abuse which have 
received a great deal of attention in my district. For obvious reasons, I shall 
not discuss particulars of cases currently under investigation or indictment, 
As to those cases, I draw no inference or conclusions which are at odds with 
the presumption of innocence. . 

A.. NURSING HOME EXPERIEN~iES 

Seven nursing home owners Rnd four pharmaci(lS were recently convicted 
of paying and receiving kickbacks in connection w;tth the providing of phar­
maceutical services to MeditHid pJ.tients in nursing homes. The pharmacist~ 
paid the nursing home owners three to six dollars per public aid patient per 
month. In other investigations still underway, sl~ch alleged ldckback pay­
ments are paid under the guise of rent, consultLng fees, frlludulent credit 
memos, loans and cash. I 

Dne to the financial pressure placed on the phartaacists, the kickbackS may 
result in the [olloWig practices: . 

. (1) Hiring of less expensive unlicensed pharmac:ists to :fill preScriptions; 
(2) Failure to comply with regulations imposing cel'tain duties on the 

pharmacist, such as checking patient medication ell,arts to deter.t administra­
tion of incompatible drugs, training nursing hom~l~ personnel in proceclures 
for dispensing pharmaceuticals, and. acting as a cqnsultant to the home; 

. (3) Requesting and obtaining prescriptions not necessary to the patient's 
case such as vitamins; 

(4) Billing :for prescriptions not clelivered; and 
(5) Substituting less expensive generic drugs for presCl:ibed brand names, 

but billing the state for the more expellsive brand names. 
Iu other words, the payment of the kickback caUSeS thn pharmacist to at 

least cut .comers on th~ quality of the' servj~f:l.h~ 'p'e~~Ql'~I3,}f not engage 
in false bIlling. The patlent or the government, if not Doth, suffer. 

The sentences imposed upon the defendants in the nursing home cases are 
precedent-setting. Not only were eight of th eleven defen!lants sentenced to 
periods of incar.i)eration ranging froni 30 to 90 days, but the seven nursing 
home owners who were charged with receiving a total of $50,000 in Idck­
bacl,s collectively were fined a total of $1 million. The message: no matter 
how enticing, the kickback is not worth it. 
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B. THE CLINIC/LABORATORY EXPERIENOE 

In September 1976, as a result of a lengthy investigation, ten indictments 
were returned by a federal grand jury charging various medical providers, 
that is, doctors, pharmacists, clinical laboratories, and related officers, share­
holders and employees with various violations of federal law. In a 66 count 
illdictment, 13 individuals, including a medical doctor, three registered phar­
macists, and '~xecutives and employees of 28 medical clinics and pharmacies 
were,charged with conspiracy to defraud the United States and with mail 
frami,. In addition, three defendants were also charged with conspiracy to 
solicr~ and receive kickbacks from clinical laboratories to which laboratory 
work was ref(~rred. Sev'.l defendants were named in RICO (Racketeer Influ­
enced and Corrupt Organizations-18 U.S.C. 1961) counts which charged a 
patter.n of ral.!keteering, activity designed to defraud the United States and 
the State of Illinois out of the fair and honest administration of the Medicaid 
program. The 28 medical clinics and pharmacies identified in the indictment 
and which ar(i subject to forfeiture to the United States are located in the 
more economi'Jally depressed areas of the city of Chicago where the great 
majqrity of l\~[edicaid recipients reside. These dinics and pharmacies are re­
ported to have grossed in excess of $15 million during the last three :fiscal 
years. The mnjority of the work handled by these clinics and pharmacies is 
Medicaid fu!!2.ed. 

The indictn:ient charges diverse and imagi:aative procedures utilized to 
generate e:7;cef;,sive work and commensurate fees. Among the activities alleged 
in the indic:tment are: 

(a) Genuration of a certain monetary amou:o.t of laboratory analyses and 
tests regar<i;less of or in the absence of medical necessity; 

(b) AdDlinistering a certain number of electrocardiograms and x-rays 
regardless ()f or in the absence of medical necessity ; 

(c) Issuing a certain number of prescriptions regardless of or in the absence 
of medical necessity; 

(d) Directing patients to all doctors and medical specialists regardless of 
or in the absence of medical necessity; 

(e) Ordering additional and unnecessary laboratory tests and analyses 
without regard to or in the absence of medical necessity; 

(f) Forcing and requiring Medicaid patients to submit to blood specimens; 
(g) Mislabeling excess specimens from some patients for submisison to 

laboratories for analyses under names of other patients from whom specimens 
were not obtained; 

(h) Substituting and submitting their own blood specimens, urine specimens 
and throat cultures for laboratory analyses as the specimens and cultures of 
Medicaid patients from whom such specimens and cultures had not been qJ>­
tained; 

(i) Prescribing and dispensing no less than a minimum number of drug and 
nondrug items to Medicaid patients; 

(j) Prescribing and dispensing drug and nondrug items for Which the 
:rrledicaid program provided the greatest compensation; 

(k) Prescribing large sizes and quantities of certain drug and nondrug 
items but dispensing only small sizes and quantities of such items and there·· 
after billing the State of Illinois for the prescribed but not dispensed sizes and 
quantities; . 

(1) Pl'escribing certain'specific drug and nondrug items but dispensing differ­
ent, less expensive drug and nondrug items, and thereafter billing the State of 
Illinois for the prescribed but not dispensed items; 

(m) Executing prescriptians in blank, in whole or in part, to facilitate the 
dispensing of drug and nondrug items without regard to medical necessity; and 

(n) Prescribing and dispensing drug and nondrug items without regard to 
medical necessity. 

This indictment resultecl from a :year and a half of grand jury work and 
lawyers' time, as well as thousands of, mauhours of effort by agents of the FBI 
and extElnsive cooperatioll by the Illinois Department of Public Aid. Five 
laboratol'ies Jl')d three laboratory ownera have already been convicted and 
sentenceCl. 
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C. OTHER IDENTIFIED .AREAS OF .ARUSE 

The wide ranging investigations of the. Governmental Frauds Unit have 
identified a variety of other areas of Medicare-Medicaid fraud. The extent to 
which corruption exists has not yet been accurately determined in these areas 
which include the following: 

(1) Opt·ical services.-Bills submitted to public aiel for optical service for 
entire welfare families when only one family member (if any) is treated. 
Many optometrists who work for the optical companies now under investiga­
tion are paid by the hour. They had not previously been advised of the dollar 
volume of bills submitted in their name by their employer, a practice that has 
only recently been correcte(l by the TIlinois Department of Public Aid. 

(2) DentaZ 8el'vices.-Proving fraud and overbilling in this area is ex­
tremely difficult because aid recipients must be identified, located, and 
examined by a dentist and a comparison of their billings and actual (lenta! 
work made. 

(3) Radiological services.-BilIs are submitted for num&rous x-rays for a 
patient when in fact only one x-ray was taken. One company has allegedly 
submitted $600,000 in phony bills over a six month period. 

(4) Overbilling by doctors, podiatrists a?ta. other health provia.ers tor serv­
ices never 7'enderea..-The extent of this fraud cannot be accurately deter­
mined. 

(5) The sale and distrio!ttion ot MedicaicZ n1tmbe7's~o heaUh cal'e pro­
viileI'8.-0nce a :liedicaid provider receives the Medicaid numbers and' names 
of public aid recipients, he is able to submit bills to the Medicaid program 
without the Imowledge of the ]'<Iedicaid reci])ient, without having met the 
recipient, and without having performed the services billed. Such information 
is readily available to various ]providers in that each time a Medicaid recipient 
appears at a hospital, medical center, or other provider, he must ])rovide this 
information. Once a provider has this information, he may exchange it with 
other providers or this information can be collected by various employees of 
hospitals, medical centers, etc., and sold to other providers. The extent of such 
abuse is unknown. 

One of the major difficulties we encounter in proving cases involving false 
billing is that the alleged recipient of medical services is onen uncertain with 
respect to what individual or individuals treated him and what tre1l:tment he 
actually received. 

The obvious question wllich Congress must ask itself is: Why is fraud and 
abuse within the Medicaid and .. Medicare programs so widespread 1 Congress 
and the Executive branch of government, in the1r eagerness to enact the 
Medicare and Medicaid programs provided for substantial funding for quality 
health care, but neglected to establish various'internal and external controls 
which would maximize the health care services derived from each tax dollar 
spent. FOr example, Region Five of the DHEW includes the states of Illinois, 
Indiana, ~Michigan, Ohio, Wisconsin and l\finnesota, and has an annual budget 
of $21 bt~lion dollars for that Region. Until re<:ently, only one investigator was 
responsible for the investigation of all fraud and abuse in DHEW programs 
in. the e;~IJenditure of this $21 billion in Region Five. Having only one in­
vestigator effectively means no control at all. 

Generally, private industry test markets a new product or program prior to 
investing substantial resources and time in a full-scale implementation Or 
commUment to that program or product. Obviously, the purpose of such test 
mal'l{eting is to gatller information, to. avoid deficiencies and defects and to 
cut unexPel!ted costs and wastes. What I am suggesting is that when enacting 
federal l:!ocial welfare programs, the legislative and executive branches of 
government should invest tax dollars as industry invests the funds of their 
stockholders with an eye toward maximizing returns and minimizing Co.sts. 
More speCifically, programs should be implemented on a small-scale within a 
defined area in order to test each program for <:luality and cost COlltrol and 
ease of administratio.n. / ',,-

The Medicare program is a national operation; implemimtah", {administra­
tion and enforcement are the same in all 50 states. Medicaid, as you know, is 
basically a state-administered health care pro.gram for the poor and disabled, 
financed 50 ])ercent by the federal government and 50 percent by each state. 
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Even though the federal government picks up 50 percent of the costs, each 
state is l'p.sponsible for the administration of its own program. The result is 
50 different Medicaid programs, only some of which are eff~ctive in preventing 
fraud, aeuse and mismanagement. Congress and the Administration, when 
enacting the Medicaid program, did not require as a condition of receipt of 
federal. monies, that the states implement specific measures to prevent fraud, 
abuse and mismanagement. Congress should now require that various preven­
th!e and concomitant enforcement measures be taken by all states. 

Certainly, the bill now under consideration is a step in the l'!ght directioll 
and I am pleased to note that Congressman Rostenkowski's Subcommitt~Cl on 
Health, and the Interstate and Foreign Commerce Committee's Subcommittee 
on Health and the Environment, chaired b7 Congressman Paul Rogers, have 
joined together in the effort to curb the abuses now present in the 1i[eclicaid 
and Medicare programs. 

Although H.R. 3 is an appropriate response to current abuses, none:-Jleless, 
I have several suggestions to make, based on purely practical considerations, 
to strengthen the bill. My suggested changes are drawn from the experier1.ces 
of my staff in i.nvestignting and prosecuting Medi(~aid and Medicare fraud. 

The first change concerns Section 2 entitled "Prohibition Against Assign. 
ment by Physicians and Others of Claims for Services." The purpose of this 
section is to prohibit the use of factors and/or billing services by various 
medical providers, that is, physicians, laboratories, clinics, nursing homes, etc. 
Basically, a factor prepares and submits a bill for tlle provider and in effect 
purchases the provider's claims at a dIscount. The factor has served to insulate 
the provider from the actual bills submitted to Med.icaid; the doctor assigns 
his claims to the factor and the factor reimburses the provider for a certain 
percentage of the dollar value of the claIm, keeping ;the remainder as his 
profit. The factor submits the bill to lIrIedicaid and Jreceives the payment 
from Medicaid. Thus, the provider is not paid directly, 1101' is he advised by 
Medicaid of the amount of claims submitted and paid by Medicaid in his name. 
Fraud and abuse through the use of factors is widespTead in the State of 
Illinois and particularly in situations in which a doctol' is merely a salaried 
employee of a shared health facility. Until recently, such a doctor was not 
aware of the amount of bills submitted in his name by his employer or factor. 

The present amendments set forth in H.R. 3 prohibit a factor or billing 
service from being paid on a percentage basis of the claims submitted, thus 
eliminating one incentive to inflate bills. However, the amendment fails to pro­
hibit payment of the claims to the factor or Ihilling service. To avoid falsifi­
cation 01' inflation of claims, I suggest that all monies be' paid directly to 
the individual who certifies that he rendered medical service and then have 
that individual or provider make reasonable payment to the billing service 
for services provided. In that way, if the payments go directly to the indi­
vidual who certified tlmt he rendered the services, that individual cannot 
claim that he was not aware that sncll u bill had been submitted, nor can 
others utilize his name to submit false bills. 

The second suggested change concerns Section 3 entitled, "Disclosure of 
Ownership and Financial Information." Section 3 would require disclosure, 
only upon recmest, of certain ownership information as well as information 
relating to business transactions by the provider. I would recommend that all 
of Section 3 (a) be scrapped since such disclosure is by request only rather 
than mandatory. The practical effect of the section as it now reads would 
be to request disclosure only after a problem has been discovered. Accord­
ingly, such disclosure by request would not prevent fraud and abuse, but 
rather would merely duplicate investigative tools already available. 

Mamlatory discl()surl~ of all individuals' owning a five percent or more 
interest in a provider would be an effective instrumenj; by which Medicaid 
could determine thle extent of control and involvement individualS have over 
entities receiving lv.[edicaid dollars. As I mentioned earlier, our office recentlY' 
concluded prosecution of seven nursing home owners who owned and oper­
,ated over 20 nursing homes. These indiyiduals generally owned ten percent 
or less of each of the nursing homes, but yet,by combining their partnership 
.iuterests, were able to maintain operational control of those 20 or more 
homes. 'J'be illegal conduct of receiving ldckbachs from pharmacists which 
these individuals practiced with respect to one home was also followed in 
other homes they controlled. At the present time, there is no easy method 
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to determine the extent of an individual's or several individuals' control and 
involvement in providers. Our experience has shown us that what first appears 
to be a minimal involvement of an individual in a nursing home or medical 
center in fact is a substantial involvement by that individual in' nnmerous 
nursing homes or clinics. Concomitantly, that individual is the recipient not 
of just a few thousand Medicaid dollars, but rather, as a multiple owner, 
receives literally hundreds of thousands of dollars in federal funds indirectly 
through various entities. Medicaid and Medicare should know who ultimately 
receives the tax dollars spent. 

I strongly rec(;:~,:l'.lmend that a pl'ovider, whetIll~r a practioner, nursing home, 
shared health facility, etc., he required to malw the following mandatory dis­
closure <:lllnually as part of thei.r certification for participation in Medicaid 
and lVIedicare : 

1. The identity of all individuals who have l~tIler directly or indirectly a 
five percent or more ownership interest or .::onu·ol in the provider. 

2. Expendimres by the provider to otIler organizations, companies, etc., in 
which these individuals have a five percent or more ownership interest or 
control. 

3. 'The identity of all other providers in which these individuals have a five 
percent or more ownership interest or rontrol. 

4. The annual income that each of these individuals receives directly or in­
directly from each provider in which he has a five percent ownel'ship interest 
or control. 

5. The criminal record of any individual having a five percent or more owner­
Ship or control. 

Snch disclosure not only will reveal tIlE~ extent of ones involvement in the 
Medicaid or Medicare programs, but will ;identify any self-dealing at the tax-
payers' expense. . 

The third suggested change relates to the penalty provisions of Section 4. 
Section 4 would upgrade criminal penalties for fraudulent activities in rvIed­
icaid or Medicare to felonies, exeept as applied to Medicare beneficiaries or 
Medicaid recipients. I agree with the spirit of upgrading the penalty p,rovisions 
to felonies and increasing the fine from $:LO,OOO to $25,000. These are serious 
crimes, ~:enerally financially oriented, a:ad motivated by gree!l. Under tile pro­
posed lll.W, the possibility exists for the :lmpos\tion of enormous fines, thus 
eliminating the incentive to cheat. Also, a fnlony conviction generally ;results in 
tile autollllatic loss of a profeSSional liclensl!!. Such measures are a tremendous 
deterrent: to defrauding the Medicare at.d :Meliicaid programs. 

As a prosecutor, llOwever, I also thiJlt: jt would be most helpful to retain 
misdemeanor violations providing iO;r penalties of up to one year incarceration 
plus fines of $10,000. The availability of both the felony and misdemeanor 
provisions would allow a prosecutor to dIfferentiate among partiCipants in 
Medicare and Medicaid fraud, based upon some of the following factors: 
(1) dollar amount of fraud:; (2) namre and e.]ttent of an individual's involve­
ment; (3) cooperation with investigation and j1rosecution; and (4) mitigating' 
or aggravating circumstances. :: 

11'inally, the language in the penalty section Ilhould b~ clarified;, to more defi­
nitively set forth· the conduct which Congross intends to proscribe. More 
specifically, neither the pres,~nt law nor the proposed amendments define the 
terms "kickback," "bribe," or "rebate." As mentioned earlier in my discussion 
of the nursing home cases, J;dckbacks appeared in many different forms, i.e., 
rent, consulting fees, professional services and other trUltsfer:raJ. payment-a 
between providers or between suppliers and p:roviders. These different fOl'Illfl 
of payment may give a kickllack an air of legitimacy even though the parties 
involved int~nd to circumvent the law. 

Additionally, r suggest that the amended law clearly set forth that lticl,bacli:s, 
bribes, rebates, etc., be prohibited betw~en supplier and provider as well. 'as 
between providers. ," 

The problem of fraud and abuse in the Medicaid and :Miedicare progr(lm is 
one of the most serious now j:acing Congress. Not only are valuable tax (1'ollars 
being squandered and wasted, but Congress' ultimate goal of providing qualit.y 
health care to all is not bein!r attained. I applaud your joint efforts to' redify 
many of the existing problems. which for too long lw.ve been neglected. Membel'£ 
of my staff who have had sUblitantial experience with many of the evilspl'esent 
in the Medicaid and Medicare programs are available to provide these ,SliO­
committees more detailed assistance in drafting and (>xplorlng new legislation. 
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Due to the magnitude and far-reJlcllillg effects of the ptob1efi1S', W~ 11eed the 
cooperation and action of Co'ngres'.l, the States, DHEW, and law enforcement 
agencies to provide quality health care at the lowest J)ossible costs. 

1\1:1'. ROSTENKOWSKI. Thank you, 1\1:1'. Skinner. 
You talked about kickbacks or rebates. Would you give us some 

examples of the ingenuity of man when you start prosecuting, what 
steps they will be t.'l,king to counteract any prosecution or uncovering 
that you are making ~ 

Mr. SKINNER. Certainly, Congressman, 1 will give you an example. 
"Ve fotmd in the p'..~l'sing home area that druggists who had the 
responsibility for providing on E~ kickback-basis drugs to nursing 
homes rather than making cash payments would lease a portion of 
the nursing home-the nursing home operator would lease a little 
storeroom in his home to druggist for $2,500, $5,000, $3,000 a month. 
In some cases the rent for the little storeroom would be 5 to 10 times 
the rent for the entire building. 

Yet they say, well, it's really not tL kickback; it's rent for space 
that we have to store drugs in the nursing home. That is one example. 

A commission, & fmders fee for the business is another way, using 
intermediaries to find the business as agents on a commission basis 
is a third way. It's nothing more than a strawman serving as a 
conduit; but to the outside world, it appears to be a. legitimate use 
of the program; and muess you get behind that, you are not going 
to expose that. Unless we prohibit that, they are going to continue 
to use that kind of device. 

Mr. ROSTENKOWSKI. Is there a certain type of individual doctor, 
young or 0lc1, that is more subject to being taken advantage of by 
the £actod 

Mr. SKINNER. I think what we have seen in Chicago is that first 
of all doctors are not the best bookkee,pers in the world. Lawyers 
!1ren't either, so I don't single out doctors. They aren't good book­
keepers. They dont' understand business and records. They Tely on 
others to prepare the doctunents. 

Number two, there are a number of doctors 'Working in the 
medical mills ana clinics who are foreign-licensed doctors who come 
frolU abroad who for one reason or another have not been 3 ble 
to establish practice elsewehel'e. I don't mean to demean the many 
fine foreign-trainecl doctors and foreign nationals that serve ill the 
medical profession. There seems to be an attraction to the m.edical 
]>t'Qfess~on to foreign nationals to go into this area. They don't have 
t11e' :fiamiliarity with American bookkeeping and American progJ;ams, 
to establish practice elsewhere. I don't mean to demean the many 
so I think there is a naivete on their part. More importantly, I l~hink 
there' is a void that exists in these areas. People recognize they 
are' not very well controlled and administered. Th popl that wollid, 
to u.s the word of the street, ripoff the taxpayer in other areas, 
kind of gravitate to this area; and even though they have no experi~ 
ence :in the health care field, involve thelUselves in providing £actor~ 
ing- services or discount plans because 110 one else is there to do it. 

Mr. ROSTENKOWSKI. In most instances are those foreign doctors 
1t'Ware of the fact that they are being used ~ 

Mr. SKINNER. I think some are and some aren't. It-would be impos~ 
sible to generalize; but I -think they just-many of them just close 
their eyes. and allow people to use and manipUlate them. 



Mr. HOS'l'ENKOWSKI. Mr. Rogers ~ 
JY[r. ROGERS. Thank you) Mr. Chairman. 
lVIr. Skinner, I think your testimony is most helpful. You have a1'l. 

impressive record in this area. It would appear that it is pretty much 
left to the judgment of the District Attorney, is that correct ~ 

Mr. SKINl-oT:ER. I would say, Oongressman, until recently if the indi­
vidual prosecutor had the resources and the interest in the area, he 
couIcl-I filled that void in our district because I ha(l the interest. 
In other places in tIle country, the interest is now coming up. If a 
prosecutor doesn't have the interest or the concern, 'vou are abso-' 
Iutely right. I can read your next question: he will JD.ot'be doing any­
thing about it. 

}rh. ROGERS. I think this is one problem we 'have. had, too. I agree 
with YQU. 

Now, what have you seen 01' how helpful is the Justice Department 
itSelf in encouraging activity in this area ~ 

Mr. SKINl-oT:ER. I can speak first of a11-1 speak as a prosecutor of 
9 years' expe:dence having served uncleI' 3, number of administra­
tions, although it appears I am under my last. 

So I can speak quite frankly, although I have been prone to do 
that anyway. I t1:drJr there is an awareness in the Department of 
Justice today about this problem. I served on the white eolIar crime 
committee lmder Deputy Attorney General Tyler, and program 
fraud was the No. one priority over the last year with that particular 
committee. vVe met with all agency heads, not only in HEW but 
HUD and others to get interest in this program, interest in program 
fraud efforts across the board. There is a very active division in the 
Criminal Division now under Mark Richard working on this prob­
lem. There are training sessions being held for prosecutors through­
out the country. 

Unfortunately prosecutors, unless they 1ql.ow about the problem, 
can't really identify it and do something about it. One person can 
make a difference. I told Secretary Califano before he spoke this 
morning that there was one investigator in the midwestern region 
for HE,'V for all health services programs until r<:_, . ,.y. One inYes~ 
tigator fol' $22 million in programs. That one inve"vlgator, fortun­
ately, founel out about problems in the nursing home area; and on 
his own, he came to us with a case that resulted in nIDe people going 
to jail and well over $1 million in fines. So I think that the admin~ 
istration has got to put resources-has to put resources into the 
effort and you have to authorize it. 

::Mr. ROGERS. JYIay I ask you how helpful has HEW' bee11 ~ Do you 
get cooperation from the agency itself ~ ! 

Mr. SKINNER. I think very frankly HEW, until rMently, 11as had 
their head in the sand. There are some very dedicated people within 
HEy\! who want to do something about the problem and they haven't 
had the support. I am deli~htecl that Secretary Califano has demon~ 
strated that he supports thIS program; and I think when he gets into 
it, he will find it's astronomical in nature. . 

::Mr. ROGERS. What about State medicaid agencies ~ 
::M1·. SKINNER. Some are "'{ery good, some are not so good. One of 

the problems is the numbers you are dealing with. Oongressman 
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Rogers, if your committee were to be expandecl tenfold overnight, 
ancl you were given $22 billion worth of programs to spend and 
review, I suggest you would have trouble spending it properly 
because you couldn't manage it or administer it and it would take 
time to build up. 
· '1Vhat we have done in V\T ashington-you have done, although I 
don't mean to be demeaning-but we have authorized the expendi­
tures of the programs and told a director of public aid in a partic­
lilar State, you now have $2 bHlion to spend; spend it this year, don't 
give it back to us. It is going to require you to go out ancl hire in the 
next few months 4,000 or 5,000 people. They have trouble just man­
aging the programs and getting the benefits out, let alone V investi­
gate the fraud that occurs when they can't manage it. 

Mr. ROGERS. Finally, could you let us have some of your sugges­
tions as to definitions of kickback, bribe, or rebate, which might be 
helpful ill writing the law and in defining those terms and the prac­
tice that you have rlUl into since you have had to deal with the 
Gourts ~ 

Maybe you could give us some suggestions of additional defini­
tions~ 

:Mr. SKINl\T]JR. We have, Congressmp,n Rogers, been working with 
the staff on that. We will continue to do so. I think that the Subcom­
mittee on Health's staff is very fortunate to have the kind of staff 
you do. I am sure your staff is equally prepared. We have met with 
1\fr. Salmon and the others. I think we will be glad to work with you. 

Mr. ROSTE::-<KOWSKI. Mr. Duncan will inquire. 
Mr. DUNCAN. How many indictments have you had on medicare­

medicaid frand ~ 
· 1\11'. SKINNER. I thinl,,--
· Mr. DUNCAN. How many indictments have you had in your dis­
trict~ 

Mr. SKINNER. I would say well over 100 individuals and corpora­
dOl1S. 

I,{r. DUNCA.i'l". How many convictions ~ 
· :HI'; SKINNER. I don't think we have lost one yet. I would say there 
have bee1150 investigations. A few are still pending. Maybe slightly 
less than that, Congressman. 
· Mr. DUNCAN. You inclicate on page 9 that you have had the salEY 
and distribution of medicaic1numbers to health care providers. What 
has been your experience with that ~ Have you had indictments ~ . 

Mr. Sl):INNER. Not yet. That is an area under investigation. It came 
to our attention as an outgrowth of another on0 of our investiga­
tions. 1Vhat we have seen and what we are currently investigating is. 
somehow the medicaid numbers are-D. list is prepared, and then it 
is sold to providers who then use those numbers without the knowl­
edge of the beneficiary and send bills in to the State for payment. 
· Mr. DUNCAN. You just have information ~ 
· Mr. SKINNER. vVe do not have indictments yet. We do have evi­
dence and testimony from individuals who say that is going on. 

Mr. DUNCAN. Is it widespread ~ . 
Mr. SKINNER. I can't answer that. I suggest that if it is done in 

Illinois, it is done elsewhere. I don't think-I know we have some 
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very ingenious individuals in Illinois, but I don't think we have a.; 
monopoly on it. 
· Mr. DUNCAN. Are the major abuses, alleged fraucl violations, mQre 
prevalent in the large urban areas than in the rural areas ~ 

Mr. SKINNER. Yes, sir, I think it is. I clo not have the problems,. 
for instance, in the western part of my district, :in the Rockford area, 
that I clo in the Chicago area. I think we hav~\ to l'emember that 11 

substantial portion of resources are spent in the Chicago area ttnd 
the people who neecl tIlese programs are in the metropolitan areas as 
welL So I am not sure of the fact--

Mr. DUNCAN. yVhat about the other juclicial districts of Illinois~' 
What about the rural districts ~ 

Mr. SK:U{NER. It is to me, but I am Sure it is not to a lot of others., 
We just haven't had that experience. I don't think we know yet, 
Congressman-until you go in anq 1')ok,7'U really can't be sure. r" 
mean these type of problems don'; n{',! \ the front page of the,. 
paper. People don't go talking .I, til.!;, .:() I think you have to, 
go in ancllook through audits, t,~, ,.~ ~. vs, through gTancl jury 
investigations. Then I think we ~" ., ".:prised at the degree of, 
fraud we do find. 

Mr. DUNC1\.N. How would yon suggest that the U.S. attOl'neYB. 
could be inspired to take more of an active interest in the prosecut-
ing of the fraud cases ~ . 

~fr. SKINNER. Number one, you' give them more resources. At the. 
s.ame tinle that· we have ihlplementec1 J'equirements for working in 
these areas, we have implemented the Speedy Trial Act of 1974 which 
requires all criminal cases to be tried in a relatively short period of, 
time. The increase hl-and I aiH not a great believer in a Federal 
presence in these areas where a State presence will suffice. I think if­
you want them to 'perfOl'lll, you are going to have to allocate re­
sources to these U.S, attorneys and make it clear that these resources; 
are being allocated for performance or involvement in these particular~ 
areas, similar to the way that assistant U.S. attorneys were allocated 
and appropriated l'v Congress for the (h'ug problem. 

Mr. DUNCAN. Wo'uld it be desirable to fund special training pro-. 
()"rams~ '.' , 
to Mr. SKINNER. Yes. The Department of Justice is doing that. They':' 
are very active in that area. 
· Mr. DUNCAN. Do you think that should be done by the State, the. 
trainingprogralhs by the State governments or the Federal' Gov-_ 
crnment ~ :. 

lVIr. SKINII:ER. I think it should be clone jointly.. , 
MJ:'. DUNd~~N. Thank you, Mr. Chairman. ThBnk you, Thfr. Skinner ... 

· Mr. ROSTENK,OWSKI.Jl.fr. Carter .. 
Mr. CARTEIt. Thank you, Mr. Ohairman. . 
Are there other problem areas of fraud ancl abuse which you feel" 

that proposed legislation and existing authority do not address ~ 
Mr. SKINNER. I am sorry~ 
Mr. CARTER. Are there other problem arer.;s of fraucl' and abuse. 

whioh you feel the proposed legislation and existing authority do" 
not address ~ 

Mr. SK:U{NER. I have, frankly, not given that as much, thought as I 
probably should. I will be glad to do that and submit.-,,-I: Ul;n glad to·, 
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have that request. I think tIl ere are some. We have primarily been 
<concentrating since the first of the year Oll fLR. 3 and our analysis of 
that, and our recommendations. I am delighted to have the oppor­
tunity to submit some other suggestions in other areas; and I will do 
so to both committees. ' 

1\1:1'. OARTER. Yes, sir. I notice that you tt1n~ ;1:; ,if this iya,s a rela­
tively new program. Actually it was Flassed in 1965. This is the 
twel:fth year of its existence; and it seems that in that time, actions 
should have been taken to eliminate fraud and abuse. 

Mr. SKINNER. I corld not agree with you more. 
Mr. OARTER. Yes, sir. 
As District AttorneY:1 why hadn't you done so ~ 
1\1'1'. SKIN1'."ER. I have only been U.S. Attorney for 2 years. 
Mr. OARTER. Yes, sir. 
Mr. SKINNER. In the last 2 years, I set up the first gO'li'ernmental 

fraud unit in the cOlUltry. We have more indictments and convictions 
than a.ny other office in the country. I think we are the model for 
'Others. I take responsibility for whatever we have done. I am not 
ashamed of it. 

Mr. OARTER. Go to the top of the class. Your modesty amazes me. 
Thank you, sir. 

Mr. Skinner, based upon your experieJ!lCe in Dlinois, are you able 
to estimate the percentage of the physieian population actively in­
volved in the fraud and abuse activities ~ 

Mr. SKIN1'."ER. No, nil', I am not. I think it is [I, relatively small per­
centage of the population that is involved; but as far as the percent-
1Lge of expenditures, or percentages of medicaid expenditures that are 
involved, I think it is substantially highelc. We have found, Oongress­
rr;,an Oarter, that a number of people-a small group of people may 
b(') responsible for a much higher percenta~e of the billings, 50 to 60 
percent of the billings may be done by as tew as 15 or 20 people. 

Mr. CARTER. I certainly hope so. 
Thank you, Mr. Ohairman. 
Mr. VANIK [presiding]. Mr. Scheuer ~ 
Mr. SCIIEUElR. Thank you, Mr. Ohairman. 
Mr. Skinner, I think your testimony was extremely interesting. I 

. ha.ve prepared a bill that I will probably submit in the form of an 
amenc1.ment to the bill we are considering here today that would 
provide wherever a State sets up n, special section, a special investiga­
tive and prosecuting unit for medicaid and medicare fraud and abuse, 
it would provide 90-pHrcent funding for 3 years and 75-percent 
funding subsequently. 

They would have to be separate from other investigative and 
prosecuting agencies. There would lmva to be a maintenance of effort. 
It would provide the resources that you are talking about to the State 
officials, assuming that they wanted to really zero-in on this problem 
of medicaid and medicare fraud and abuse, given them the resources 
they lleed to do the job. 

'What would your reaction be to such an approach ~ 
1\1:1'. S~NER .. My personal reaction, without regard to speaking ~or 

the adll1l111stratlOll-as I am sure you are aware, I do noJr.:-I think 
that would be very good. I think any incehtives we can give to States 
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:along the area of fiJ).ancia1 resources, making it clear that they are for 
this particular area, would be helpful. I think that that is very 
important. So I think it would be a concept that is not unfamiliar to 
the States. We have done it under the LEAA provisions; and there 
are special units for organized crime being funded. 

I might suggest, Congressman Scheuer, that that might be able to 
be d.one under LEA A funding. So it might be a matter of reprioritiz­
ing the problems that LEU addresses; but I tHnk anything we 
can do to financially support State agencies in dealing with this 
problem, we should do. 

1£1'. SOHEmm. Thank you very IDnch. 
ThaIL.~ you, Mr. Chairman. 
Mr. VANIK. Mr. Ford? 
Mr. FORD. I have no comments, Mr. Chairman. 
Mr. VANIE:.. Mr. Skubitz ~ 
:Mr. SKUBITZ. Thank you, Mr. Chairman. 
:ilfr. Skinner, I want to commend you on your statement. 
What would you estimate the TIlinois bill is on every dollar 

expended to combat fraud and abuse ~ 
Mr. SKINNER. I would say it could be directly as much as 5 to 1; 

and indirectly, as much as 10 to 1. Let me define tllese two terms for 
you. In the nursing home cases alone, this young man on my l'ight, 
an investigator for HEW, a young lawyer, Glemla Freeman, who just 
had a baby or she would be here, put together a series of cases in the 
nursing home area alone, took about '9 months to prepare; three of 
them spent their time-almost lall their-on it. We obtn.ined a $1 
million in fines in those cases; and everybody-that is direct benefit. 

Indirect benefit, everybody in the industry tells us that as a result 
of those prosecutions, the practice no longer exists in the nursing 
home areas in northern Illinois~ W1lile I am not so sure that is true, 
at least that inclic1]I,tes to me that we have llad an indirect benefit in 
retul'n as well. 

:ilfr. SKUBITZ. I n;skea the question because I have been told that it 
was about 13 to 1 in New York City. I wondered. how it 'compared in 
your area. 
. Mr. SKINNER. I really-I know tbat Mr. Hynes, who has done an 
outstanding job in New York is goinrr to be testifying. He has those 
statistics and figures from New Yorlr. I have no reason to doubt 
them. I just have been so busy trying to prosecute the cases that I 
haven't' had time to compute the benefit; 'but I know it has been 
substantial. 

Mr. SxUBITZ. Would you say the major abuses are in the hospitals 
or in the dental profession or doctors of osteopathy or what area ~ 

Mr.· SlUNNER. I wouH say that it is 11cross the board. vVe haven't 
been doing a whole lot in the area of hospitals so I am not that 
familiar with what is going-on in hospitals, although I suggested 
that that is an -area that should be examined. We see it in optome­
trists, we see it in dentists, we see it in clinicians, we see it in labs, we 
see it in nursing homes. I think it would be impossible to single out 
anyone of these pTOUpS to say that is the worst. 

Mi .. SKUBITZ. f \vant to S:1Y to you that I think there may be abuses, 
but I think they have been grossly exaggerated as to the amolmt of 
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n.buse. I looked at some of the figures in my own State. IDen I fine! 
them in that area there, medical doctors-I can't see much wrong. I 
find a few, jUBt a few of them. Y'Then you take a case, point out some­
one making $150,000 and leavmg a cloud on all the other doctors,_ 
I don't think that is a fair thing to do. I thought that's what the 
Secretary did this morning when he took one case and then leaves 
the impression that the whole medical profession is doing that sort 
of thinD'. 

Mr. SKINNER. That 111estion came up when I testified before in the­
Senate Committee on Aging. I think you are correct, that a sub­
stantial majority of the members of the medical profession are per­
forming in the highest tradition of their profession. It is a very noble· 
professIOn. Unfortunately for some reason, a number of them have' 
gone astray; and a number of ~)eopl.e who have no concern tor. health 
care have mvolved themselves m tlns area, an:d they are brmgmg the' 
entire profession into disrepute. "YVe have made it awfully easy for' 
them by allocating these programs wi1~hout control, without any type' 
of gradual implementation; and I think we have to take responsi­
bility. But I thought the Secretary later clarified that; and I am sure­
he meant to if he didn't, the fact that all doctors aren't involved and 
muny of them are performing very admirably. There are too many,. 
just as there are too many lawyers, that are going wrong; and we­
have to address that problem. 

Mr. SKUBITZ. I suggest to the members of the committee before they 
talk too loudly or too long, they better go into their own States ancI 
get the amount of money paid out and then make a determination: 
about what direction we ought to be. going. 

Thank you, Mr. Chairman. 
~fr. ROSTENJWWSKI. Mrs. Keys will inquire. 
~frs. KEys. Thank you, Mr. Chairman. 
Mr. Skinner, would it be a significant aid to your office and others, 

li.;.{e yourself if there were a uniform system of accounting and 
statistics' keeping and required reporting by all the health care' 
providers ~ . 

Mr. SKINNER. I am not as -enthusiastic about that type of program: 
as I am about 'other steps that I think could be taken . .J..t..Jtppears to' 
me that that would be of some assistance to the auditors because they 
wouldn't have to learn the system I1gain and again. It appears to me· 
that right now under medicaid, we have 50 different programs, and 
each is a little different. 'Ve don't have any standardization as we 
do tmder medicare. I think one of the areas that we should give some 
thought to is the standardization of requirements in the medicare 
area,1,Cl'OSS the country so we have a standardization so we treat these· 
programs and the beneficiat'Ies and the providers on an equal basis. 
rather than relying on 50 different States to come up with their own 
individual approach witholl.t a whole lot of coordination with others. 

So I don't want to-I just don't think that will be as helpful as 
some of the other things I have suggested. I am not against it. 

Mrs. KEYS. 'Ye are attempting in this bill to do something to aid in. 
the detection and actions regarding fraud and abuse. Do you t1u.nk it 
is really going to help us in terms of auditing to require the provid­
ers to open up their 'hooks to Federal as well as State people if we· 
don't have a uniform accounting and statistical keeping sy."~p.m ~ 
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Mr. SKINNER. I think you have to make 'it as easy as possible for 
-the auditors and investigators who are going to have to review these 
·organizations and their expenditures and their revenue. T think a 
standard account:ug system throughout the country would be helpful 
along these lines ; and to that degree, I think yes. So it certainly-
anything we ca.n do to make the job easier, I think, is a good step 

-:forward. 
If I might just finish, Congresswoman Ke}i:.l, it is very difficult to 

investigate these type of cases. Make no mistake, it is not like investi­
:gatillg a bank robbery where you have three eye-witnsses or a tape 
that surveilled the entire offen.se. You have to go-in the cuse of 
dentist, we have to have another dentist look at the dental work ,and 
decide whether or not the work that the State was billed for was 
done. That is very difficult. We have to talk about need; and it is a 
very SUbjective judgment. So these cases are not easy to investigate; 
and the simpler we can make the procedures, the easior it is going 
to be to uncover fraud. . 

),:[rs. KEYS. You pointed out the success and what happens when 
there is one good investigator; but probably we never can get enough 
investigative personnel in the field to go in and review everyone. We 
best try to do as much as we can to enable us to detect it ill some kind 
·Df a review by Federal or State reviewing groups. 

l\lr. SKINNER. I agree with you. We don't have enough prosecutors. 
'That is too late in many cases. I did go back to my point: Before we 
-start implementing these programs, we should do it on a gradual 
.basis, it appears to me, and do a test-ma:rketing as you might do with 
:8, llew product so you can see how this is going to work, and. y01;l call 
tune-up the system so to speak before you actually begin implemonta­
tiOll on a $10 billion-$20 billion basis. That is what they do in almost 
any other area; and we don't do that in this area. 

1111'S. KEYS. ThanH; you, Mr. Skinner. 
Mr. ROSTENKOWSKI. Mr. Pike will inquire. 
Mr. Pr.rrn. Thank you, Mr. Chairman. 
I appreciatecl your testimony very much j Mr. S1."immr, with perhaps 

-one e:s:ception.:Ha'ving previously announced that I had for most of 
my life been in the health case businlless and having: previously had 
to restate this many, many times, and have always been rather proud 
..()f it, would yon mind in your statement about disclDsure saying in­
stead of the criminal records of the owners of a corporation, saying 

the criminal records, if any, of the ownbrs of the corporation ~ 
ILaughter.] 

It does seem to me that your statement sort of tends to indicate· 
that all providers of medical services are criminals; and I find that 
just a little bit difficult to live with. 

:Mr. SJilN1-."ER. I would seek, Congressman Rostenkowski, to amend 
:my statement. . 

1\lr. PIKE. I am interested in one other thing that you said, Mr. 
Skinner, early on-and it is not a part of your written testimony­
that there are pending grand jury reform measures and tax reform 
measures which ,will make it more d.ifficult for you to perf()rm. What 
mensures are you talking about ~ 

Mr. SKmNER. As you are probably aware­
J\fr. PIKE. I might not be. 



46 

Mr. SJTI:S-NER [continuing]. There were a number of bills introducecl 
in the lust session of Congress which would limit substantially the­
length of grand jury serVIce, the sentences for reluctant witne~3es} 
they would require additional showings before--

Mr. PIKE. 'What are the present sentences for reluctant witnesses ~ 
Mr. SKINl'."'ER. The present sentences, if someone refuses to testify, 

it goes to 18 months. They can be incarcerate up to 18 months. There­
are some efforts to decrease that to as low as 6 months. In othbr cases, 
even more, there are steps, for instance, that would allow a witness, 
who has been subpenaed in another district, allow him to contest that 
subpena in the foreign district before he would have to provide the' 
records. 

Now, this would mean that in that particular case, the investigation 
could be delayed for weeks and people would by flying all over the 
cOlmtry and exposing the investip;ation itself in order to meet some' 
requirements in a foreign district on a subpena; and I just don't think 
the abuses that have occurred throughout the country-and there have 
been some as in any area-do not wanant that type of strong 
le!!'islation. 
~fr. PIKE. These particular provisions woulcl be outside of the' 

jurisdiction of any committee I serve on. 
You referred to tax reforms. Would you tell me what tax reforms~' 

This would be within the Ways and Means Committee's jurisdicfion. 
Mr. SKINNER. There is not a prosecutor or a U.S. attorney in the' 

country, Congressman, who is not concerned about certain aspects of' 
the Tax Reform Act of 1976, as far as what can happen to that indi­
vidual if tax return information, through no fault of his own, is' 
disclosed to others or it's left on a table. There is very strong restric­
tions on who this information c0uld be disclosed to, even though the' 
people may work fOJ: the Federal Government and be working on the· 
case. 

Mr. PmE. Do you feel that there should not be strong restrictions 
on what-on who tax return information should be disclosed to ~ 

Mr. SKINNER. No, sir, but I think they should be-at least the 
people who are working on an investigation, ,vhether they be staff 
members or U.S. attorneys, should have access to that information. 
I don't think you will find many cases of abuse by U.S. attorneys on 
tax information in the Jast several years anywhere in the country. 
I have been in this business 9 years as an assistant, first as an 
assistant, and llOW U.S. attorney. I know a host of U.S. attorneys: 
throughout the country. I think there have been abuses on tax infor­
mation at the 'White House and elsewhere; but you have now penal­
ized the prosecutors. 

1\1:1'. PIKE. Nobody has penalized anybody yet. I am trying to figure' 
out what you are talking about here as to what your concern is. 

Mr. SKINNER. I will give you an example, Congressman Pike. 
Let's assu-:ne for a minute I am working ~t my desk on an important 
nursing home investigation. I have received, after 8 great deal of 
paperwork being prepared and court orders, a tax return from ~i, 
nursing home operator. I leave my office door open f.tS I go to the­
washl'oom down the hall and some individual who ism our office as: 
a witness or nn employee of another agency comes through my office-

I 
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or walks into my office while I am in the restroom, takes the returili 
information, or copies it ·down and leaves within a two-minute span. 

As many of us interpret the new legislation that passed, I will lose 
my job because of that. I have lost it already, I think; but there are 
many career people who I don't think are going ICO lose theirs. I cer­
tainly will have to defend myself in a lawsuit on. maybe a civil anet 
possibly a criminal basis. All I did was go to the washroom and 
leave inLol1l1iLtion on my desk. 

Now, maybe our concerns are not well-founded, but almost all of 
us feel that way. 

~Ir. PIKE. Well, I think your concerns may possibly be well­
founded. Obviously we are weighing one good principle against 
another good principle. 

Mr. SKINNER. Yes, sir. 
Mr. PIKE. We are weighing your right to prosecute cases, or your 

ability to prosecute cases effectively, or even to go to the washroom,. 
against the right of the taxpayers to not have their tax returns made· 
public; and I think-I am not sure I am wholly in sympathy with 
you on that issue. 

Mr. SIaNNER. Congressman, remember I said you should consider 
this and my statement and. weigh it. I am aware it is a weighing 
process. I am making YOll aware of a problem which every-and 
m:1lly of these people are professionals ill the highest sense. I have 
two young assistants on my staff, if they were to lose their law license 
to practice law because of a conviction, and I wasD't making their 
concerns known, I wouldn't be a very good manager. 

Mr. PIKE. That is all, Mr. Chairman. 
Mr. ROSTENKOWSKI. Mr. Scheuer@ 
Mr. SCHEUER. No further questions. 
J\fr. ROSTENKOWSKI. Mr. Walgren. 
~rr. WAI',GREN. No questions. . 
1.1:1'. ROS'lT!lNKOWSKI. One more question, Mr. Skinner. 
I take if. that you 'are not inlpressecl with the authority that we 

~ive the SE'cretary with respect to disclosure, ownership of fmancial 
mformation. We suggest tluLt the Secretary, upon request, will ascer­
tain disclosure or ascertain ownership. Do you feel a little differently 
toward it@ 

Mr. SKnfNER. Yes. We have.suggested mandatory disclosure. We 
aon't think it has to be disclosure that is-you lmow. that is known 
throughout the country. There could be' privacy 'attached to it 
through regulations; but at least people that are responsible for 
regUlating these pxograms should have readily available to them 
this information before they-so if they have a problem they can: 
immcdiately identify the problem rather than getting a formaT 
request together, going to the individual provider, even litigating 
the request, and 2 or 3 months ensuing before they get the informa­
tion. We feel that tmder a privacy pl'oteci;ion, this information should 
be part of a requirement for any recognition by the Federal and 
State governments in these areas. ; 

I don't think that that is an unnecessary burden; and I recognize· 
that a lot or people have problems with it. We are in. different tImes, 
There is disclosure everywhere. I think this is one area where there 
ought to be more disclosure than there is . 



48 

)11'. ROSTENKOWSKI. Mr. Pike ~ 
Mr. PIIill. No questions. 
Mr. ROS1'ENKOWSKI. Mr. Brodhead ~ 
~rr. BRODHEAD. No questions. 
Mr. ROSTENKOWSKI. Thank you, Mr. Skumer. 
Mr. ROGERS. Mr. Chairman, I wonder if your assistants have any­

'thing they think the committee should be aware of or that you 
you would like to have them speak to ~ 

Mr. SKINNER. Mr. Elsbury~ 
Mr. ELSBURY. I might refer to one matter, Congessman Rosten­

kowski, brought up earlier abou t the types of doctors or situations 
in which various frauds are more prevalent. It ties very much to 
our recommendation with regard to it. key factor. That is whenever 
doctors, optometrists, dentists, et cetera, are workulg on a ~)alaried 
'basis such as $10 an hour, $25 an hour, for a shared health facility or 
medical center, instead of working on their own, the poseibility of 
.fraud is much more likely; and this is where we nm into the fa'ctor­
lng situation, where someone else is su:bmitting the bill for the serv­
ices rendered by that particular doctor who is working on an hourly 
basis. These are the doctors which Mr. Slcinner mentioned that later 
come in and say, "How could there be $150,000 worth of bills issued 
in my name ~ I worked 8 hours a day, 2 days a week." 

The additional problem that those types of situations run into is 
that in these medical centers, a different doctor will be working each 
'Clay, Monday, Tuesday, Wednesday, Thursday, and Friday. When 
.you are trying to find the recipients or alleged recipients of medical 
'care, it is going to be yer~' difficult for them to recall what doctor, 
if any, did treat them because it is not the family doctor situation. 
Every time they go to the medical center, there is a different doctor. 

~ir. ROSTENKOWSKI.Would the gentleman yield ~ 
Mr. ROGERS. Yes. 
Mr. ROS1'ENKOWSKI. Wnat about explanation of benefit forms for 

the pood Have you found that effective, where there is an explana­
tion of benefits sent to the poor so that they realize what health-­

Mr. ELSBURY. vVhat services they have received ~ 
.Mr. ROSTENKOWSiU. Yes. 
:!lir. ELSBURY. Let me say this: Medicare, asa part of the medicare 

program, whenever the financial intermediary issues a $200 payment 
to the doctor or the health service on behalf of the payment, a letter 
also goes to that payme:nt tellulg him 'we have just spent or given 
$200 to doctor X, for house calls 01' for an operation. In the medicaid­
ill Illinois, this process is not follow eel ; and a number of medicare 
'cases have resulted just because of the fact that a patient got a notice 
from medicare saying-mentioning payments to a doctor when they 
"Imow those services were not rendered. I think if the same statements 
were sent to public aid recipients, they might also react. 

For example, our family did not receive $250 worth of glasses 
during the last month; and they would say that doctor is ripping 
us aU off. I think they would take time-ox at least some of them 
'would take time to bring that matter to the attention of the propel' 
authorities. 

Mr. SKINNER. In other words, yes. 
Maybe Ms. Tighe would like to speak to that ~ 
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Ms. TIGHE. I think I made a note on precisely the question :Mr~ 
Elsbury addressed. I think he adequately covered it. 

Mr. ROSTENKOWSKI. If there are no further que3t~uns, we. thank 
you very much, all.three of you, for helping us with your testimony" 

Mr. SKINNER. Any time our office can be of help to either commit­
t.ee, we are more than WillUlg. 

]\1:1'. ROSTENKOWSIU. Thank you, Mr. Skinner. 
Mr. Hynes~ 

STATEMENT OF CHARLES J. llYNES, DEPUTY ATTORNEY GENERAL,. 
SPECIAL STATE PROSECUTOR FOR NURSING HOl\!LES, HEALTH 
AND SOCIAL SERVICES, STATE OF NEW YORK, ACCOMPANIED BY' 
HARRY F. BLAIR, ADMINISTRATIVE ASSISTANT; AND ALBERT F. 
APPLETON, -EXECUTIVE ASSISTANT 

NIl'. HYNES. Thank you, NIl'. Chairman. 
On my left is Harry Blair, who is the administrative aS$istant fOl~ 

om office. On my right is Albert Appleton, who is the executive­
assistant. 

I would like to point out that Mr. Califano and I are in agreement;,. 
I do. not like special prosecutors either. I am a deputy attorney 
general. I would also like to say for. the record that we are prond~ 
:to have Congressman Pike in New York State. He is probably O:ae,. 
of the better health providers we have. 

[Congressman Pike applauding.] 
[Laughter.] 
Mr. ROSTENKOWSIU. Let the record show one individual applauded~ 
:Mr. HYNES. Let me begin by tellulg you how much I appreciate 

the opportunity to appear before you today. 
. Twenty-six months ago, one of your former colleagues, Hugh L. 
Carey was sworn into office as Governor of the State of New York 
in the midst of a nursing home scandal, one which fundamentally 
challenged the ability 01: government in New York State to fully 
respond. As early as September of 1914, we in New York were­
subjected to a barrage of newspaper headlines anc1 televjsion exposure­
detailing the squalid, inhuman conditions inside nursing homes in. 
every area of our State. What was eqnally appalling was the allega­
tion that a significant portion of New York's billion dollar budget 
for nursing homes was being diverted into the poclmts of unscrupu­
lous providers. 

State government simply had no available mecha:J;lism to prove or­
disprove what seemed then to be incredible allegations of wholesale-­
medicaid fraud perpetrated under the guise of providing patient-
related care. , 

On the 10th day of his new administration, Go"{ernor Carey 
establishec1 my offic~ and directed me to conunence a statewide investi­
gation and prosecution of those who committed crjme in cOIDlectioll! 
with the establishment, operation or regulation of some 700 nursing 
homes in New York. In addition the Govel'l1or convened an.investi­
gative commission l...uown as the "Moreland Act Commission" and 
charged it with the responsibility of providing legislathre soltrtions 
to problem conditions in the nursing home industry. 
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Ur~ Chairman, I am proud to say that despite enormous fiscal 

;problems, the Governor and the New York State Legislature have 
made a major eommitment to this investigation by insisting from the 
Qutsei; that the resources made available to me mirror the broad 
:scope of the potential problem.. As a result, we are now the largest 
single office in the country dedicated to the investigation of white­
<collar crime-we have a staff of more than 400, including some 300 
professionals-working together out of seven regional offices located 
in key areas throughout New York State. 

If I may, I will address myself now to the investigative areas we 
11avC? developed and which have relevance to the bill before you. Uy 
first concern was the potential for human misery, which prompted 
us to open an inquiry into patient abuse. 

You must remember that in 1975, we were entering an investiga­
tion involving some 700 nursing facilities-from tiny operations 
housing 20 to 30 patients to giants of 400 to 500 beds-ill an accom­
modating more than 60,000 citizens often both very c.l alldHry sick. 

Beginning in March of 1975~1 and with the cooperation of the 
New York State Department of Health, we initiated a continuing 
:series of unannounced onsite inspBctions of nursing homes throughout 
the State. With the fulllmdersta,ndiug that neglect in an(1 of itself 
may not be punishable under the penal laws, it is our firm conviction 
that the quality of care can be improved-if not through prosecu­
tion then, at least, by t.he threat of prosecution and the certainty of 
:inspection. 

I should point out, Ur. C]lairman, that tllis procedure is followed 
with scrupulous regard to the rights of the nursing home owners. 
The resultls of this program so far have been encouraginO' for with 
€aeh new wave of inspections we have observed that care has befiUu 
to replace indifference and the number of complaints regardmg 
patient care has fallen to ·a trickle. 

The other major area of concern was a widespread and pervasive 
pattern of medicaid fraud. vVhat 2 years of our investigation bave 
established is that medicaid has failed-not in its ideals but in its 
-execution. 

Our cOlUltry's worthy effort to guarantee that its poor and its 
elderly get the kind of basic health care that is the right of every 
human being has been plagued with bloated cost, mismanagement, 
.and a totalllwk of enforcement. 

In New York State, during the period from 1970 to January of 
1975, there was not a single prosecution for medicaid fraud arising 
'out of the ope,ration of a nursing home. 

During the same; period, the New York State Department of Health 
had no more, tha.n 16 auditors to review the books and records of 
more than 2,400 nursing homes, health-related facilities, shared health 
iacilities·~medicaid mills-and hospitals. 

In those rare instlLnces when a health care provider was fOlmd to be 
,defrauding the State, the most severe punishment handed him was a 
llegotiated repayment of a portion of theft. 

As of today, grand juries in New York have. indicted more than 90 
individuals, most\v for medicaid fraud. 'What seemed to be incredible 
charges oJ: fraud in late 1974 and early 1975 has since become a dis­
turbing reali~y. 
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",Ve have concluded that the false submission of direct costS is but 
·one aspect of provider fraud. We have uncovered phony construction 
·costs and concealed ownership of related companies in webs so en­
tangled that even cooperating potential defendants cannot set them 

:-straight. 
In November of 1976, grand juries in five New York counties, 

.'empaneled by my office returned indictments against 26 nursing 110me 
-:?wne~s, operators, employees, and suppliers alleging a scheme lllvolv­
lllg kIckbacks which ranged between 5 percent and 33 percent of the 
v01ume of business from suppliers of various goods and services to 
:health care facilities. 

But the all-time favorite approach to :rr.edicaid fraud was for 
:health care pl'oviders to write off personal expenditures as patient~ 
a'elated costs and to receive in return taxpayers' dollars. The follewing 
:is a laundry list of some of these items, which is drawn from a series 
·of our completed prosecutions: Personal maids and servants; private 
:residential landscaping; travel expenses; food items at levels you 
"Would not believe; luggage; works of art, including paintings by 
Matisse and Renoir; vast quantities of liquor; interior decorating; 
dental and medical care; pharmaceuticals; heating fuel for private 
rC:'sidences; charitable contributions; political contribtuions; profits 
Ito investors; private automobile expenses; private pension plans; 
'vacation expenses; real estate taxes; mink coats; personal investment 
,stock; renovations to private homes; entertainment; legal fees; 
th'<Jater tickets; tickets for spoi'ting events; high fidelity stereo equip­
ment; {mel seoret personal profit. 

In other words, we haye found ourselves steeped in the investiga­
tion of a massive, institutionalized and ongOing white collar criminal 
.conspiracy. ' 

The prosecution of these cases has been subiected to interminuble 
,delay, occai~ioned by protracted pre~ and post=indictment litigation. 
,Vhile we have successfully litiguted subpenus for the hooks and 
J:ecords of various nursing homes in 1,26 out of the 128 cases, the 
1nedian time required to bring about court resolution to motions to 
.quash a subpena was 135 days. 

In one ciisa, G36 days after the issuance of the subpena and after 
extensive litigation, including up to the U.S. Supreme COlll't, the 
nursing home operator has not yet produced the books and records 
])l'operly sought by the grand jury • 
. Despite these delays, there have been 27 convictions, the majority 

-of which were for medicaid fraud, and we have forced payment or 
:assignment to our office of more than $4 million, ill criminal restitu­
tion, an amolUlt, Mr. Chairman, wllich is seVf;il'f\.l hundered thon.sand 

..dollarl3 above our firstyears'budget. " 
In nddition to our criminal investigative function, my office has a 

'civil 11llclit and fact~fincling responsibility. In 1976, with the budge­
~tary sllpport of the Governor and the New York State Legislature, 
we in~reaseel our audit staff and commenced an in-depth audit of the 
,~ntire proprietary nursing home industry. . 

Based 011 our 1975 work, we pl'ojected thai;. we could, with addi­
tional investigative staff, identify for recovery hy the State a mini­
:mum of $70 miUioll in fraud and abuse. Today, with completed audits 
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of slightly more than 50 percent of the proprietary nursing homes,.. 
we have uncovered fraudulent overpayments of more than $45 million. 
By the middle of March, we will have turned over to the New York: 
State fIeaUh Department audit reports designed to begin the process, 
of recove.y of nearly $20 million. 

During the last 2 years, Mr. Chairman, we have shared our in­
formation and expertise with more than a dozen States. We have 
had liaison particularly with representatives from Massachusetts, 
Ohio, New J'ersey, Colorado, and 'Wisconsin. 

In November of 1976, I had the privileO'e of participatiug at a; 
fraud and abuse control seminar sponsored by the Department o:f" 
Health, Education, and "\V'elfare in Dallas, Tex., where I had the' 
opportunity of speaking with representatives of many other States. 
If that experience taught me anything, it is that New York State has 
no monopoly over the problems of medicaid fraud and abuse. 

The difference is that New York, at tremendous financial sacrifice" 
made a pro.Eoundcommitment to reVElrse the tide of theft and abuse. 
Wl1at we have also learned is that New York's effort JUtS reached a 
level whe:re it is not only paying for itself, 'but, that it now has the 
potential for making money wInch can be used for other State pur-
1)oses. 

There i.s every reason to believe that other properly ';:l1l~ded State' 
investigations can reap a similar b'mefit. 

B1lt, the other State investigations have informed us that they fLJ:e 
unable to obtain the necessary startup funding for snch a projed 
from their governments. 

Currently, Mr. Ohairman, we have a ·.:;ituation that does not really 
make sense. The Federal Government each year gives out literally 
billions of dollars in taxpayers' money to fuel the engines of medicaid: 
and mecUcare. This is done within a framework of laws, rules, and' 
regulations which, for the most part, are reasonable and workable. 
But from an enforcement point of view, Mr. Chairman, there is very 
little now being done either by the Federal or State Government in 
proportion to the magnitude of the problem. 

At this point, Mr. Chairman, I want to make it clear that mv pur­
pose herEl is not to blame anyone for this state of affairs or charge 
negligence or anything else. 

The re:asons for this state of affairs are many and varied, and I am 
confident that it is not through willful neglect that we find ourselve& 
in our current predicament. 

Nevertheless, we are where we are and the situation, from the law 
enforcement point of view, is desperate. Still, rather than weeping 
ancl wailing, I wouJd treat it as an opporhmity to start from scratch 
and fashion an effective nationwide enforcement structure that can; 
turn the currently crowded profession of stealing Federal and State 
heItlth care moneys from one that is respectable and risk-free to a; 
perilous and despicable pursuit. 

By way of analogy, Mr. Chairman, I would point to the Internal 
Revenue Service wInch by dedication to a hlgh standard of pro­
fessionalism and great vigilance has made the evasion of income taxes: 
in this country into a most hazardous occupation. 
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It seems to me that with the growing amounts of moneys being 
.expended in pursuit of health care schemes in this country each year 
'We can do no less. 

Established State prosecutors, such as district attorneys; are cur­
:rently so overworked, understaffed, and underfinanced that it would 
.be wildly lmrealistic to expect that they can cope with health .care 
:fraud. 

As I }._~ve explajned, the schemes in operation are so complex, wide 
rangh /, and sophisticated that they require a special staff of highly 
trained professionals working fulltime to even provide the ghost of 
,a chance of coping with them. 

The U.S. attorneys currently are in much the same position. l\fost, 
if not all of them, are currently stretched to the limit of their 
resources to deal with ongoing criminal and civil problems and lack 
the resources to take on perv'asive and complex fraud schemes, such 
.as those extant in the health care field. 

If one considers the nature of health care fraud as I have discussed 
11ere today, I think it is fair to say that this reflects no discredit on 
these agencies. Clearly, to combat health care fraud 011 an ongoing 
.and effective basis, a special and separate investigaUve and prosecu­
torial framework is necessary; and I see no alterantive but that it be 
"Federal. 

This is not to say that I do ndt believe the States have a role to. 
J)la.y, and an important one. I think the Federal Government could 
develop a framework, perhaps along the lines of one that I will sug­
,gest to you in a moment, and iihen mtegrate those States into it that 
:are willing and able. 

The Federal authorities sho'lld 'Create a set of standards against 
which to measure a State's application to p'articipde . .As the prime 
.example, it is clear to me that effective fraud contEol is impossible 
without the power to prosecute. 

It was the power to prosecute that enabled us ·to uncover vendor­
.operator conspiracies. It was the power to prosecute that confirmed 
the suecess of our audit activity. Most importantly, the realistic cer­
tainty of criminal sanction is absolutely essential to deter theft. 

The State agency of which I speak must be loca;ted in whatever 
State governmental unit the jurisdictional authority to prosecute 
.exists: a free-standing self-contained unit with a combined audit, 
iinvestigtive, and prosecutive function. . 

Such a unit should not be mixed in with audit and investigative 
units already located within a program agency with the hope that 
local prosecutors will pick up tl.e last step. 

Programs and prosecution simply do not mix. 
Enforcement would become buried and lost in a pro&Tain agency, 

·except in times of scandal or public outcry. Day-to-day d.ea.lings with 
industry participants would always raise questions of the program 
agency's conflicts of intel'est, a~ld of its ability to conduct; disinterested 
eniorcementactivity. This is particu,larly true where realistic criminal 
sanctions are in the offinO". 

In those few States which have no statewide prosecutorbl jurisdic­
tion whatsoever-, the audit and investifiative units ought to be located 



54 

within the office of ·the State attorney general which would have thf,· 
responsibility of monitoring the referrals to local prosecutors. 

To sum up, then, Chairman Rostenkowski and Ohairman Rogers,. 
and other members of the committee, .a participating State shoulCL 
have an agency that is: I 

Independent and has 'as its sole function elimination of medicaid' 
fraud; 

It should have statewide dimension to properly coordinate multi-· 
county investigation~; . .. 

It should have anllltegrated staff of audItors, lawyers, and lllvestl­
gators with the ability to hanc1le all aspects of the investigations and; 

It should be required to issue an annual report, not only reporting' 
activity but maJcing recommendations for better control of fraud and 
administration of medicaid on the basis of its findings. 

Once meeting these standards, a State would be eligible to receive 
the kind of fmlding which is the subject of one of the amendments 
before yom committee, I should point out, Mr. Chairman, that I 
testified last November before the US. Senate's -Special Committee· 
on the Aging and recommended among other items that there be an 
hlitial funding by the Federal Government of 100 percent for a 
3-year period dropping down to a formula of 50 percent mlltching' 
grants thereafter. 

I did this because some of the States' representatives expressed the 
concern that their fiscal problems would preclude any matching­
funds. 

But whether the initial Federal share is 100 percent or 90 percent,. 
the need exists to provide a powerful incentive to the States to­
establish an ongoing and effective agency to police the expenditure of 
health care dollars. It will, in the long run, lessen the Federal bmden 
by the establisImlents of Federal-State partnerships. 

In addition to this program, I strongly recommend addition at 
Federal intervention to keep the health care entreprenems honest 
and prevent a recurrence of the present chaotic situation. 

To do this, I would suggest the establishment of a special bureau 
or office within the U.S. Department of Justice dedicated entirely to· 
health care fraud. 

Tllis bureau would have to be staffed with the same types of 
professiolLals-auditors'l investigators, and attorneys, all schooled in 
the mysteries of the delivery of health care services, that we have· 
developed in New York State, operating under the same strike-force· 
type of philosophy without which indictments and convictions in 
this fielcl.,!,ould, hi my opinion, be next to impossible to obtain. 

In addItIOn, I would suggest that each of the 90 U.S. attorneys be­
provided with an assistant, in add.ition to the complement he is now 
allowed, who would work full-time in the hc:'alth care fraud area 
with the coopera.tion of the bureau I mentioned operating out of 
Washington, D.C. 

The personnel of this Wasllington bmeau could be loaned on an 
as-needed basis to the various U.S. attorneys. In those States with 
agencies of their own that received Federal certification, the State· 
agencies and the U.S. attorneys ~ould work in tandem both witlu 
each other and with the Wasnington bureau. 
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In my view, this, or something like it, is clearly what is needed~ 
Many of the targets of our investigations operate across State lines~ 
and, of course, as a State prosecutor, I am lmable to follow them 
once they leave New York. 

In addition, I have fOlUld that the trail of -fraud and thievery 
leads to medicaid mills and hospitals. 

Mr. Chairman, the conspiracies to defraud the public in the 
health care field are enormous in scope and complexity. To cope 
with them effectively will require a massive effort on the part of the 
Federal Government. I see no other way. 

Mr. Ohairman, in conclusion, I would like to quote something to 
you: 

Beyond the specific instances of fraud and deceit as they may be revealed 
and must be dealt with, we are bending every effort to produce constructive­
results that will prevent recurrence of cheating and misrepresenbLtion; results 
that will strengthen administration of regulatory and medical care programs of' 
city departments and above all results that will upgrade proprietary nursing" 
homes in respect to operational effectiveness and 'luality of patient care--aU 
in the public interest. 

Mr. Oh airman , these words were spoken some 1'7 years ago by 
Louis J. Kaplan, then New York Oity investigations commissioner­
undauthor of the celebrated Kaplan report. 

Those. residents of the homes now dead who were the shills of 
ava.r;::.ious health care entrepreneurs have been replaced by a neW' 
generation of our elderly who in 1960, hear, 'but did not listen and 
were thus condemned to live the repeated history of a scandal which 
is no longer a vague newspaper headline but is instead reality itself. 

Well, this time it has to be different. '.rhis time we do have to­
clean it up permanently. And if we cannot prevent it from happening 
again, we must prevent it, at the very least from- becoming respect­
able and risk-free to deal with old people like a commodity in the 
futures market in Ohicago. 

Those who care about the poor and the elderly -are now swallowing 
the bitter pi~l or cutting worthy programs to make up for losses to 
fraud and lllsmanagement; those who desperately need some form of 
national health insurance must realize that until we contain the mis~ 
use o:t medicaid funds, any other health program would be put 
another step toward bankruptcy and so they are left to their prayers 
for good health, while concluding that only the corrupt and ineffi­
cient seem to be the most visible beneficiaries of medicaid. 

I-c is their visible prosperity that sticks in the throat of the working 
taxpayer. JBut we can change this. 

Mr. Oha>irman, the interest and dedication or this committee can: 
hegin the -long-term overhaul of the medicaid system and return: 
medicaid to the service of the poor and the elderly. 

Thank you. 
Mr. ROSl!ENKOW'SKI. Thank yon, Mr. Hynes. 
Mr.Rognrs~ 
Mr. ROGlms. Thank you, Mr. Chairman. That was a very helpful 

statement, )£1'. Hynes. The work you have done certainly should set 
an example for' others to try to follow. What js your cost for the 
size of the operation ~ 

Mr. HYNES. Our current cost is $'7 million. 
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1\1:r. ROGERS. It started out at what ~ 
Mr. HYNES. Three. About $3.5. 
N.l..r. ROGERS. How many people do you have ~ . 
Mr. HYNES. Approximately 415. That includes about 70 lawyers, 

:statewide; about 156 auditors, and about 100 investigators" The rest 
is backup staff. 

Mr. ROGERS. Would it be helpflll if there were provlisions for 
.tuuform accounting, not uniform l'eporting, but uniform accounting 
in nursing homes ~ 

Mr. HYNES. I think it would be extremely helpful in terms of our 
investigation and in terms of inspection controls within the Depart­
ment of Health. I do not think anyone would suggest that it is a 
paD~tCea. I tllink investigation is also very, very important to enforce­
ment. I think it is a tremendous aid. 

Mr. ROGERS. Is there much recidivism in this field ~ 
Mr. HYNES. I can only tell you tlus. Seventeen years a6"o, Eugene 

Hollander, one of our major nursing home operators, was discovered 
defraucling the State by Louis Kaplan. The charge at that time, I 
think, was that he has stolen mOl"<l than $125,000. He was forced to 
pay back $30;0:00. He was indicted by us last year. 

He was convicted on his plea of guilty. He was fined $1,000,250. 
He has paid to date about $800,000 of that money. 

1\:Ir. ROGERS. Thank you very much. 
Mr. ROSTENKOWSKI. Mr. Hynes, do you k;ve allY problems with 

your investigations and your prosecutions with the Fedel'::!.! Govern­
ment in exchanging information. 

Mr. HYNES. No; we have had a very fine working reIatiQ:l,"\ship, 
not only with the local regional office of HEW, but with three ot: the 
four U.S. attorn.eys in New York State. 

A,s for the -other one we have not worked with him yet. I am. sure 
we would have the same kind of cooperation. 

As a matter ·af fact, as a result of the cooperation we have reeeived, 
we sent a letter of strong support to Senator Moynihan for his pro­
posal to retain those U.S. attorneys. We are very, very happy to see 
they were retained. 

Mr. ROSTENK0WSKI. What about information, statistical in.foJ:'IDa­
fion ~ Do you have any problems with that ~ 

Mr. HYNES. None, none whatsoever. ; 
Mr. ROSTENKOWSKI. Mr. Hynes, it concerns me how these a'buses­

:these fraudulen.t practices can mushroom. It seems the ingenuity of 
man moves in the wrong direction fu,ster than it does in th(~ right. 
Could you give us your thoughts on that ~ 

Mr. HYNES. There is very little doubt on that, Mr. Ohairman. 
Of course, you kr).ow the reason the problem became so critical in 

New York State had verv much to do with the lack of enforcement. 
Sixteen auditors to control 2,400 facilities just does not make any 
sense, in addition t-o which, as I pointed out, when someone was ttp­
prehended in those rare instances, they never paid dollar for dollar 
:retUl'n. 

They '\Vauld pn,y 'a portion of it. In addition, they were able to 
hiee some of the better law firms in the State and some of the better 
;accounting firms in the State; and then I tlunk the word is chutzpah, 
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they had the chutzpah· to then seek reimburSem.ent of tlH~se costs 
from the State· of N ew York. They actually did receive reiil1hurse­
ment for legDl fees and accounting fees claiming it was related to 
patient care. They hac1 to defend thp. .home. 

Mr. ROSTENROWSRI. It is amazing how "ripping-off" the Govern-
ment becomes so contageousq 

:Mr. HYNES. It surely is. 
1\11'. ROSTENROWSIU. Mr. Duncan ~ 
MI'. DUNCAN. Thank you, Mr. Clwirman. 
I want to thank you, Mr. Hynes, for your ex,cellent presentation 

and the useful informa.tion thflt you have given us. Do you believe 
that the States generally speaking are capable of effectively IJ1'event­
jng and prosecuting mecli()aid fraud; and,if you think so, what do you 
think the role of the Federal Government should be ~ 

:Mr. HYl'.TES. I think they aJ:e effective. ,Ve have worked particularly 
close with the :Massachusetts attOi;ney general, Francis Bellotti. He 
has. investigated medicaid fraud with just no resources. I think he 
has allocated 12 members or his staff to some of the investigations; 
but-he reflects the complaints I have heard from all over the coun­
try, that the States simply do not have the resources to handle this 
kind of investigation. 

We were fortunate in.New York, I suppose in one sense, that we 
had a scandal. I do not think we would have had the kind of enforce­
ment we have had in New York State without the scandal. There is 
very little doubt in my TrUncI that if the Federal GmTel:nment, oil the 
one hand, is spending enormous sums of money on medicaic~~meclic!1re 
l)rograllls, can give just a portion of that-and that is all we, are 
talking about, a portion-to setting up .f~mdillg for State, ag~ilAies 
for enforcement, that we can make. a chfference. . ,. 

We can tUrn this thing around-I think we have turned, it al'cHl11d 
significantly ill New York State. There is no reason to believe, why 
other States W~L0 may have a similar problem call1lot do the same 
thing. 

Mr. DUNCAN. How many convictions have you had? 
:Mr. HYNES. Twenty-seven convictions, one acquittal, three dis­

missals. Of the three dismissals, one was affirmed by, the comt of 
appeals. The second dismissal is ?~ir:g appealed; an~l iJIe thi"'d one 
Wi\,S reversed by tIle a,ppellate dIVISIon (1.11<1 the defendant l)l,lladed 
guilt.}' __ . 

j\fr. DUNCAN. \Vhat was the penalty on the average ~ 
Mr. HnTE/:l. It has been-it has ranged from ,vhat. I call only 

characterize ~LS a sJap on the viTist to some significant penalties. A 
nursing hOmE! operator in Buffalo who was convicted ,after trial of 
extortion tecElivecl a 10-year jail Smltence. Most recently, a nUl'sing 
home {)peratoI' inWestche3ter who was .convicted after trial of steal~ 
iug some $75,000 received a three-year jail penalty. . 

'Ve have had some problems initially with judicial attitudes, the 
same kind of judicial !,tttitudes we htwe had with white-colla,r crimi­
nal caseS in genel'al, a re..luctance to send people cOl)'victed o:e white .. 
c011<\r crimes to jail. 

I think we are stu·ting to-we h~ve tUl'lled the corner iJ;! NBrw York 
State. ' 
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Mr. DUNCAN. Someone yesterday-I do not recall who it w'as­
suggested that perhaps the Federal Government or the State govern­
ment should operate the nursing homes and not private .enterprise. 
What would your feelings be on that ~ 

Mr. HYNEs. I hope that never happens, NIl'. Duncan. 
Mr. DUNCAN. I do also. 
Mr. HYNES. Unfortunately-and it is something that Mr. Pike 

pointed out and Mr. Carter, I believe, before-what is unfortunate 
about these investigations is that we talk so much about the abuse, 
and the horros of the abuse. We give very little time to those pro­
prietary owners in the State who are doing an excellent job and work­
ing within the system. 

We have a significant number, a substantial number of proprietary 
owners in the State of New York who have tried to work within the 
system and rml an honest business. 
, Mr. DUNCAN. What percentage would you think of your prol'rie-
1iary homes are operating ethically within the law~ 

Mr. HYNES. It is more than half. That is a substantial number as 
:far as I am concerned. 

Mr. DUNCAN. Do you think the State agencies that set standards 
for licensing, certification, accreditat.ion of health care providers and 
faci1it.~es are in a position to help control medicare-medicaid fraud? 

Mr. HYNl'~S. Your question is can the regulatory agency do it ~ 
Mr. DUNCAN. Yes, sir. 
Mr. HYNES. Not in my judt'rment. They simply-I da. not believe 

the program and prosecution mixes. Prosecution is key to control. 
They call set up regulations. 'With their inspection role, they can 
keep a check o,n ,the problem in that senSB. I just don't believe they 
can do the effective job that is possible through prosecution. • 

Mr. DUNCAN. You think the Federal Goyernment should accredit-
ta.lm complete 'Jontrol of licensing and accreditation ~ 

Mr. UrNES. Not at all. I think it can be a partnership arrangement. 
:Mr. DnNcAN. Thank you very much. 
Mr. ROSTENKOWSKI. Dr. Carter will inquire. 
Mr. CARTER. Thank you, Mr. Ohairman. 
Much. of your work has been directed to the detection of fraud. 

,Ve realize, though, that abuse is a more elusive concept which is 
more a matter of the degree of violation. W11at has buen your 
eAperience with detection of abuse ~ 

Mr. HYNES. It is very cWficult, Dr. Carter. I pointed out neglect 
in and of itself is not proseCl.1.table. What we have had is several con­
victions for patient abus!'\. In one insta.nce a patient was beaten. In 
another instance, a nursing home operator in Westchester COIDlty was 
prosecuted for running What can only be described as a sewer. It was 
in desperate shape; exits w;?)re blocked, excrement on the floor. The 
smelJ of human feces, a terrible situation. He was convicted of 12 
cour.Js of violating the public health law. We have had. 17ery little of 
that because the laws 'are no't there to control neglect. It is very diffi­
cult to assign culpability. What has happened with the inspection that 
is nUl jointly by my office and ,the Department of H'~alt11, we found 
an enormous clean up; and some indieation that care has changeel 
enormously. 

'. 
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Our care problem is basically confined to urban areas: The upstat-e 
areas, the suburban areas were pretty good. There has b,aen significant 
changes as far as we are concerned. I 

Mr. OARTER. One of the abuses I was considering was overuse, for 
instance, or over-ordering of lab tests, X-rays and thln~s such as'l;his. 

Mr. Hyl'."Es. Dr. Carter, I am limited in New York State to the 
investigation of nursing homes, both proprietary and voluntary 
homes, also health related facilities (HRF's), what you call ICF's, 
and adult homes, which you might know as DCF's. I have no juris,.. 
diction over hospitals or the medICal profession. 

Mr. CARTER. Thank you very kindly. 
Mr. ROSTENKOWSKI. Mr. Pike will inquire. . 
Mr. PnrE. Thank you, Mr. Chairman. 
Mr. Hynes, you have made the analogy between your operations 

al1'd the IRS; and I can only say that being (m the other side of the 
street som~times your visits are usually treated with the same joy any 
individual has 011 being told that his tax return is about to lie 
audited. 

Mr. HYNES. I am sorry" to hear that. 
Mr. PIKE. 'Well, it is a human failure, I guess. ' 
I first want 'to commend you for the priorities which are revealed 

both in yonI' statement and in your opE-ration in that you looked fir-st 
at the manner in which human beings were Ibeing treated, the pain and 
suffering involved with human beings. I am glad you put that first; 
and I hope that our State will continue to put that first. 

I would like to continue to try to put in perl:lpective the degree of 
problem that we have here. At the bottom of page 13, top of page 14, 
you say that you have now completed audits of slightly more than 
50 percent of the proprietary nursing homes. You have uncovered 
fraudulent overpayments of more than $45 million. 

How many nonfrandulent overpaYll1imts have you found? . 
Mr. HY~""Es. We have found significant problems in what for lack 

of a better phrase would be civil fraud, where-items for patient­
rel!).ted expenses, where they should have been disallowed. 

Mr. Pum. Can you give me a degree, a ball park figure in millions 
of dollars? . 

Mr. HYNES. $4:5 million. 
Mr. PIKE. No. I am talking n.boui; nonfraudulent. 
Mr. HYNES. About 50 percent. 
:M:r. PIKE. About 50 percent of this figure ~ 
Mr. HYNES. Yes. 
Mr. PIKE. That would be anothez:o $22.5 million? l 

Mr. HY1\'1llS. Is noncriminal fraud what we are talking a:bout~ . 
Mr. PIKE. That is right. What I am trying to get at is the pervar-

siveness of overpayment in addition to fraud or criminal fraud. 
Mr. Arpr.E'l~oN. Excuse me, Congressman. To clarify the $45 million 

includes all our findings, whether or not we charge a larceny or other­
crime on 'lJheir basis. 

Mr. PIKE. That is what I was afraid of. '7Vhat you are saying i~ 
that every overpayment you have found, you have characterized as 
fraud. Now, the IRS does not do that., and it just seems to me that 
thaI; is a rather dangerous approach to take. With regard to agaiill 
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puttincr it in perspective, that $45 million of all overpayments, 
wheth~' fraudulent or not, represents what percentage of the total of 
payments that 'were made ~ . 

Mr. APPLETON. Over ·thelast 5 yea"s, somewhat lmder 10 percent. ..J. 

Mr. PIKE. That is all. 
lIrr. RYNES. Just to point up: Congressman, whrther you call it 

fraud or not, that is $45 Inillion that will be recovered. 
Mr. PIRE. That may well be. My point is that you have got to make 

a distinction in simple fairness between fraud and error. There are 
things which 'are errOL>, 

Mr. HYNES. True. The category of nursing home operators tlutt I 
spoke of before dQ not involve those people who put down for reim­
bursement expenses that they are not entitled to. These people put 
down expenses as if they were running their own candy store. This 
m~mey is recoverable. 

Mr; BL.Affi. Also, Congressman, a Jot of these costs arc repetitive. 
In other words, there are cetrain things built juto the rate reimbmse­
ment system which once uncovered are a continuino' thing, If you 
never discovered jt, the State would have paid another million and 
another million and another million. A lot of those things, you catch 
it in the beginning whether it is criminal or not, and it is taken care 
!Df. 

Mr. Hyl'."'Es. I am just sorry your facility is not used a little more 
asamodel. 

Mr. PIRE. May the record SllOW there was applause at tl1at point. 
Mr. ROS'.rENROWSRI. :Mr. Ford~ 
Mr. FOnD. Thank you, Mr. Chairman. 
I have one question. How is it that a claim for reimbursement can 

be approved wh~n it includes a laundry list of items that do not 
qualify for reimbursement~ Items like interior de~orating, for 
example. 

~:rr. IhNES. Congressman Ford~ th~y never ljsted it as interior 
decorating. It is listed as physical therapy in some instances. The 
painting's by Matisse and Renoir from the Hollanc1el' case were listed 
as Immdl'Y expenses. It was only after our investigators went to the 
yendol's, after checking the books and records of these homes, that we 
founel the items that are listed in this ]atmclry list. 

nfr. FORD. Are you. telling me that items such as a political con­
tribution would not be listed on -the claim, but would be shown on the 
ol'O'anization's books ~ 

].11'. HYNES. That is what I am telling you. By the way, in fairness, 
there is absolutely no questioll that the public officials who received 
the m.oney and philanthropjc organizations-or l'ather the charitable '!, 
organizutions that Feceivecl the money, there is no question in my 
mind that they had 110 idea this was being reimbursed by the claim. 

nil" FORD. This happened on medicare claims ~ 
Mr. HXNES. Medicaid. 
Mr. ROS'rEN'ROWSIG. Mr. Schener ~ 
Mr. SOl~~R .. Thank yOll" Mr. Chairman. Well, Mr. Hynes, you 

have done It agl1m. 
YOll were the star performer at our hearings on medicn,id fraud and 

abuse last year in New York City; and you have gbreIi. us an outstanc1-
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ing statement todny, in my view one of the clearest and most persua­
sive statements on this subject that I have heard. 

As you may recall, you emphasized a year ag;) at our hearings, the 
difficulty thrut the States face, particularly the State of New York 
in its state of financial pressure, if not crisis, in allocating funds 
sufficient to put together this very sophisticated team of experts with 
the computer backup and so forth. 

You said that some kind of help was neecled. As a result of your 
testimony in large part, I put together a program that I th:ink you. 
are familiar with. Where a State chose to set up an inde:pendent 
investigative and prosecuting office for medicaid 'and medicaI'lB fraud., 
free standing and independent from the service agencies, with the 
kind of diverse professiom~lism that you described and typified as a 
team approach, and reportmg regularly both to the State and to the 
Federal Government, that such a unit would ~et 90 percent funding 
for ,the first 3 years and 75 percent funding atter that. 

Vve are also considering adding to that a provision that the Federal 
Govenunent wouldl'emit for the first 3 years, or IOl'giYe for the first 
3 years, its share of 'any recoveries to provide an additional little 
boost. 

Can you giv~. us in some detail your reaction to that ]cir,d of an. 
addition to this amendment ~ 

Mr. HYNES. Well, I think it is enormously helpful not only to the 
SJ;utes we have dealt with but to New York State. We, as I indicated, 
are [l'bout at the level where this investiga.tion is not only paying for 
ih;elf but it is making money for the State. I see no reason why we 
should be penalized because we developed the program. We would 
certainly like to get some help from the Federal Goverlunent initially. 

Particularly i~ there isa need to. expand into other areas of medi­
caid fratl.das I believe there is. As. to tl).e other States, it w(luldbe 
enormously helpful.. We have run a training seminar for a hi.lmber 
of States who hiwe come in and seen the ldnd of program we haye 
had. vVe are 'Very excited about the prosp()cts of beginning such aI'l 
i~lvestigution; 'and the cans bltck were vel'Y depressing, that they 
SImply could not get any money from their State govel'limeht to set 
up this Irind of investigation. I do not knowhow widespl'ea'd they are, 
but there is certainly enough evidencs from the States we have dealt 
with~ more thoul.t dozen, to indica.te that New York does not have any 
peculiar monopoly on the problems of medic:aid. They certainly e:s::ist 
elsewhere. , 

Mr. SOHEUER. And no particular need that is l.i.bt sharllu also by 
other States ~ . 

Mr. HYNES. Tha.t is right, yes. 
Mr. 'SommER. I ta.ke it ydtt have a very. sophisticruted compnter 

baclalp? 
Mr. HYNES. Yes, we do. 
Mr. SOHEUER. Why in your opinion has it ;,Gaken us 12 years to get 

to the point where we are finally harnessing()ur teclmology to police 
the program that has been obviously in need Clfpolicing fot a long 
time~ 

Why has it taken the federal Government so long~ 



-Mr. HYNES. I can only speak for New Yo!'k State. I do not think 
anyone measured the 'problem, Congressman, until 1974, September 
df 1974, and no one really understood the dimensions of the effort 
needed to deal with these problems. Yet we had. been obviously 
warned.:..-warned 17 years ago in the Kaplan repOllt. 
, Then they p~t in certainadminisLl'ath a changes. "That they forgot 

'Was enforcement. As a result, we had the repeated scandal cycle. 
" Mr. SOIIEUER. Did you get your computer program, your computer 

model from HEW or did you develop it yourself ~ 
Mr. HYNES. We developed it in-house. 

, Mr. SOHEUER. Is it superior-how would you compare it to the 
computer model that HE"V is using ~ 
!;Mr. HYNES. At the risk of l1aving a problem with IIHlW, I would 

rather pass that question. \17' e think it is a better program. '. 
'Mr. BLAIR. Congressman, what happened-why we developed thIS 

was the reimbursement 'claim forms were set up so they could be put 
,oh a computer; and we assumed that you could use audit techniques, 
.do some comparative analysis. They did not have any . 

. They still have not gotten it in our own State. That is the only 
thing we can judge it on. The interest seems to be on the doctors; and 
that type of providers. Noone seems to be-at least as a priority item­
to be interested in institutional providers. 

-So therefore, it was as kind of a defensive mechanism that we 
developed this computer. Everyone wanted to get the doctors, the 
profiles of the patients, that kind of thing which is very complex and 
takes a long time. 
, ~rr. SOHEUER. Thank you very much. 
,Mr. ROSTENKOWSKI. Mr. Martin will inquire . 

. ~fr. MARTIN. Mr. Hynes, perhaps you were here when we were 
disi1ussing some of these questi.ons with the Secretary of HEW. 

MI'. HYNES. I was. 
Mr. ~:UnTIN. You remember I asked his opinion about suggestions 

that certain requirements be imposed on the States and that cert!1.in 
structural changes be made in the J'ustice Department. Perhaps you 
wondered where I got the idea. Of course, the answer is that while 
he was being questioned by others, I was reading an ~dvance copy of 
your statement and thought well enough of the suggestion, that same 
suggestion which you advanced in that statement that I thought it 
would be well to get his opinion and get dialogue on that. 

Do you recall that in response he expressed the view thu.t we should 
not impose these kinds of requirements on State Governments; and 
it would be helpful if you might respond. 

Mr. HYNES. The only f1na]ogy that comes to mind, Mr. Martin, 
right now is what happmled in the LEAA funding. What we thought 
we would get-and I spe;:l,k now as a citizen-what we thought we 
were giving to States was the kind of expertise and the moneys to 
train people and-to develop new pl'ograms, to increase the war 
against crime. ' 
,J'think what we got was a bunch of personnel carriers, you know, 

tommygu.us, and a whole raft of stuff that was not as necessary as 
the other problem.,' . 

-
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, WlU1t I think is absolutely necessary is that standards must be­
absolutely necessary that. standards must be defined and that if a 
State wants to get involved in this problem of medicaid prosecutioll, 
and if their complaint has been we have not been able to because we 
don't have the money, the Fljderal Government ought to impose a 
set of standards in my judgment. 

Mr. MARTIN. And provide financial assistance ~ 
Mr. HY~"'Es. Yes. It does not force a State to join the program. 

It is up to the State to come within the standards. 
Mr. ],URTIN . .As I understand it, in your operation that you have 

set up in your unit, you have the combined talent within that unit 
of prosecutors, investigators, accountants, auditors all working in 
one group rather than having to borrow from other offices why may 
have other priorities. I got the impression that the Secretary was 
saying he would be opposed to having special units, with the concept 
of having special units set up. 

I thought you might respond to thaI; as to the way in which that 
has or has not facilitated yoin' investigation. 

:Mr. HYNES. It is perhaps that the Secretary R.nd I have different 
backgrounds. I have been ~ criminal lawyer for 15 years. I practiced 
half that career on the other side of the wBll, asa defense lawyer. 
Wllat I did find as a prosecutor-and everyone has their own set of 
horror stories-you get a call from an agency head, from the moter 
vehicle bureau who will tell you, I have the greatest case that has 
come down the road in 10 years; and he would come in with these 
files ttbout a stack so high. In 3 minutes, tht;> glaze would come over 
your eyes. You. would fall asleep. : 

The problem is that unless you have thdl1l~house coordinated team 
effort, which has investigators, auditors, lawyers, to coordinate 
themselves, you are never going to get even a.properly-fundedlocal 
office to handle this kind of investigation for a simple reason: the 
priority which gets people elected every 4: years is street p.rjme, 
organized crirue, corruption cases. . 

It is -very, very difficult, you know, to get local prosecutors 
involved in this kind of investigation. 

Mr. MARTIN. WeU, let me thank you for the suggel~tions that you 
have made and for your testimony. There are-I hopa 'I;he majority of 
us will try to incorporate these into the package. 

You have to understand although we do have two subcommittees 
from different committees working together in these hearings some 
of the discussions may invo:.ve other committees' jurisdictions. I think 
if we can raise these and push for these recommendations, we may 
nnL. that the other committees will then be more than willing to help 
us to incorporate them. 

Mr. HYNES. Thank you. 
:Mr. ROSTENKOWSKI. Mr. :Maguire will inquire. 
M1\ M.c\'GUIRE. Thank you, Mr. Chu,j l'man. 
Mr. Hynes, I appreciate your .sf;atement, as all members of the 

committee do. I expect t~at YOlt probably know' more about th4-s 
snbject that most ~yone In th~ count~y. I do however wonc~er: rf 
yott have any comments on the bIll that 1S before us by way of g1V1llg 
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us any additional guidance on the bill which you did not choose 
to do in your opening statement ~ 

1\:[1'. HYNES.-r was mainly interested, Mr. Maguire, in two items, 
ODe hl the bill already .and the ot,her Ol1e is Congressman Scheuer's 
amendment. There is no question in my mind thnt the penalties for • 
kickbacks are woefully inadeqnate, both in N ow York State and on 
the Federal level. I would certainly hope that the committee will 
amend the bill to increase the penalties. 

nfr. MAGUillE. Mr. Skinner made a suggestion with respect to 
penalties. The bill pro-ddes that providers should be charged with 
felonies rather than misdemeanors, which is an upgrading of the 
penalties; but l\ir. Skimler felt that it would still be useful to have 
a misdemeanor option. Would you share that view ~ 

Mr. HYNES. No, I do not. I disagree. 
Before I was appointed to this job, I was in charge of the rackets 

bureau in the King's County district attorney's office. 'We had a policy 
there which I brought to this office that we do not plea bargain 
below felony level except in the rare instances where we can get some 
cooperation. That has been our policy. I think it is it good one. I think 
it squares on the question of deterrence. In m;9' judgment, lUlless there 
is incarceration following these prosecutions, we are wasting our time. 

Mr. MAGUillE. Another suggestion that he made was that instead 
of requirlllg disclosure of ownership information only on request 
of the Secretary that that should be it mandatory disclosure require­
ment, annual filings, so on. 

What would be your feelings about thai: ~ 
Mr. HYNES. I confess I diclnot focus in on that part. 
Mr. Purn. Would the gentleman yield ~ 
Mr. l\:L"-GUillE. Surelv. 
Mr. PIKE. Don't we already have most of that in the State of 

New York~ 
Mr. HYJ\TEs. Sure, we do. 
Mr. BLAIR. In New York, the for111s they submit have all that 

informati on. 
:Mr. n-IAOUillE. It is mandatory~ . 
Mr. BLAIR. It is in the form to get reimburser.nent. 
Mr. MAOUillE, A projection of that statement to a national picture 

woulel presumec11y suggest or imply that you mjght think that was 
the useful way to tlpproach it nationally ~ 

lfr. HYNES. I would have to give more thought to it. 
[The information follows:] 

ADDiTIONAL INFORMATION REQUESTED OF CHARLES :T. HYNES 

After illrther consideration of your question, CongressmalI lVlaguire;-~S1O _~_. ft 

whether 01' not the disclosure of financial and ownership infOl:mation by medi-
caid providers should be made mandatory, I would reply that section 11.21 of 
the proposed bill should be amended to require mandatory disclosure; to both 
Stnte and Federal agencies dealing with meLlicaid . 

.As I previously mentioned, New York state already requires such informa­
tion be filed annually with the cost reports of health facilities that are SElcking 
reimbursement. I under~tand that information is most helpful in analyzing 
reimbursement. 

It is also impossible without having accurate information on ownership on 
relnted companies to be able to determine the actual costs or the acl:ual 
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profitability of an enterprise. Such information is obviously of critical im­
portance to any State and to Federal Government in efforts to control costs 
and intelligently plan the allocation of resourees to the health cate system. 
Moreover, the process of licensing nursing' home operators wO'lld be greatly 
improved is such information was routinely available to State arid Federal 
licensing authorities. Ji'Iany nursing home chaiill; operate on the basis of con­
cealed ownership and control with a different bidden partner as appearing on 
the public record for each particular facility. 'With proper diRcloslL-e, these 
individuals can be held responsible for the costs and Cal'.e quality in all the 
facilities they are involved with. 

Finally, such information is of obvious importance to any enforcement 
agency. Its availability makes enforcement quicker and easier,while the 
knowledge that all financial relationships have to be disclosed would in itself 
be an importance deterrent to unscrupulous providers and fraudulent practices. 

However, I would add this warning: the value .of any diHclosure system 
ultimately rests on the availability of enforcement personnel able to utilize 
the information, and to check its accuracy. If provision is not niade for en­
forcement the value of such standards will be sadly diminished and they would 
be first subtly and then openly evaded. 

Mr. MAGUIRE. vVhy, don't we hold the lrecol'd open for that, Mr. 
Chairman ~ 

011e other question, do you have any views on the expense of 
PSRO's to give us at lefist the initial cut at trying to manage and 
eliminate fTaud and abuse ~ Obviously, the il1V'~stigative role needs 
to be strengt.hened very much. This bill hvmds this over to PSRO's 
in not only hospitals where they have had it but also in the shared 
facilities and nursing llOmes and so on. Do you have any {!omments 
on that ~ You may not. If you do not, that is fine. 

Mr. HYNES. I think any quality review is a step forward. We have 
worked with certain advocate groups in New York State like the 
Gray Prmthers Dnel the friends and relativ€ls of the institutionalized 
aged who have been serving basically as a watchdog, an ombudsman 
for the I)I·oblem. . 

I think any kind of quality review steps are helpful. I have not 
really given that much thought to it. 

Mr. MAGUDlE. Thank you vel'y much. 
]\:[1'. Ro,:,"rnNKowsKI. Mr. Brodhead will inquire . 

.. :Mr. BRODIIEAD. Mr. Hynes, I wanted to wk you a question thu,t 
perhaps is not really what you came here to talk about today . ..As I 
have listened to the testimony today, I have been wondering what is 
wrong with the way we here in Congress design these programs 
which allows these kinds of things occur. I just wonder what idea"! 
you or members of your staff might have about how can we change 
the way we desig,"Lted these programs so that there are at least, if not 
incentives to be honest, fewer incentives to be dishonesH Do YOll 
have any ideas on that ~ 

What has gone 'tVrong in the Wlty we have set the thing up ~ 
Mr. HYNES, I do not think it is something that anyone can see 

would happen when this marvelous humane program was set up 
many years ago. The problem was no ene real1y thought very much 
about enforcement. They thought about regulation. We have clone 
that consistently in the State of New York. We have all maliner of 
regulati~ms. It has been the lack of enforcement. What I suggest 
to you IS that the ampnc1ment that Congressman Scheuer proposes 
will be a,n. enormous step forward in curtailing future abuses by 
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gr'viuO' to' the'States the resources to put. teeth in their enforcement 
~. . 

capabIlity. . . 
Mr. BRODHEAD. 'IV' ell, all right. That IS fine. \yhat we are ta~'1.n.g 

about, then, is how to get back some .of thepub~Ic's money after I~ IS 

gone; and we are talking about trymg to pUnIsh people for domg 
something, or deter others from doing the same thing. 

I have to :hink there must be a better way to write these programs, 
so these opportunities are not presented. I guess we are always 
going to need some enforcement; and certainly you have b~azed 
the trail there; but I wonder if we would not all be better off If we 
did not have to spend $7 million a year for your office, maybe only 
$700,000 would be necessary. . 

vVe could take that other $6.3 million and put it into better patient 
care. 1 guess that is what I am trying to get at. Perhaps I am not 
directing this question to the right person. Still, I would like to 
l."'llOW your thoughts 01' the thoughts of your staff on it. 

Mr, HYNES. The $7 million in any sense should not continue 
forever. \Ve will be completing the investigation on the proprietary 
nursing home industry by JUlY. Then as I view it, nothing more 
than merely a bureau within the office would be necesl'lary to make 
spot checks of the homes in the future. . 

We are going to be devoting a great many resources to the volun­
tary homes next, and to the public homes, and to the adult homes. 

Again, going back to how you d.raw regulations, Congressman 
Brodhead, you and I will be dead three days and people will still 
steal. There is just no way of passing a law to make people stop 
stealing. What you have to do is put good tough enforcement 
mechanisms in any of these social programs. I do not think we have 
done that. 

The State is as much at fault as the Federal Government, maybe 
more so, because they are the ones that contribute the money at the 
local level. 

MI'. BRODHEAD. If I understand what you are saying then, you do 
not feel that there is anything basically wrong with the way the 
pl'ograms are designed, but what is lacking is some kind of oversight 
to assure that abuses do not occur. If we were to start all over again 
and rewrite the program, we should just rewrite it pretty much the 
sameway~ . 

Mr. HYNES. But insist upon standards within the States which are 
the recipients of the dollars. Insist on rather weH-defined standards. 
You cannot administer a billion dollar nursing home program and 
regulate it with four a'"ditors. 'We had 16 auditors for 2,400 homes. 
Four of those were working on nursing homes. That just does not 
make any sense. . 

You are inviting theft. Many people picked up the invitation. 
Mr. SCHEUER. Will the gentleman yield on this question ~ 
Mr. BRODHE.AD. My time has expired. 
Mr. SOID:UEIit. So please yield. 
Mr. BROD1:mAD. I will yield. 
Mr. ROSTE:t-<KOWSKI. His time has expired. 
Mr. SClle1I)}r will inquire. 
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Mr. SommER. On the question of the forms and the reporting 
requirements and the pieces of paper that are involved here, I, t~ke 
it that you have improved and upgraded the fl;mns and the reportwg 
reaquirements in New York State ~ . 

Mr. HYl\"Es. We made recommendations in that area, sure. ' 
Mr. Sc:mmER. You made recommendations to whom ~ 
Mr. HYNES. The State Department of Health. 'H 

Mr. SCIIEUER. Have they put them into effect ~ .; 
~Ir. HYNES. In some instances, they have. . 
Mr. SmIEUER. Are there. certain adaptations or certain b5tsic 

standards of reporting, basic 1.mifc;rrnities in reporting that i'ou 
would say HEW should mandate to the States so that as States begin 
to get into the kind of a sophisticated enforcement capability tNtt 
you have developed. Such uniform systems together withapp1i~d 
computer technology could gl'eatly help the fraud and abuse detec­
tion effort. 

:Mr. HYNES. Absolutely, Congressman. Absolutely. I think tllat is 
necessary. ; 

Mr. SCHEUER, Would you say that HEW now permits too much 
eli verse and less sophisticated reporting than you deem necessal'Y 
for the computer to b'!! applied effectively to the investigation and 
k16rrtification of fraud'- ' 

Mr. ArPLE'l'ON. vVe woald hare to look into that in detail. 
If you wish we could provide you a detailed r ~sponse for the 

recu.,<1, Congmssman. . 
1l:t:r. BIrAIR. I think you should know, though, that the State of 

New York's form has gone from 15 pages to 87. There is a tremend­
ous amount of information therein. It is mostly reactive; you find 
out something, you add another page. I do not think anyone has 
really conceived of (}.)minl! up with a 40-page form that really accom­
plishes the same thing. ~ 

1fr. SCIIEUIm. Do you think it could ~ 
Mr. BLAIR. I think it probably coulc't come up with a simpler form. 

It is fairly complex. We hilve never looked at that position because 
it is good from a prosecutoriaI point of view. There is a tremendous 
amount of information in there. It has gone from 15 to 47 and now 
next year may be 148. 

Mr. PIKE. Would the ge1ltleman yield to me ~ 
Mr. SCHEUER. Yes; as soon as I finish. 
We have to balllnce these two goals. We cl. ~'t want to have all 

kinds of unnecessary burdens on legitimate entrepreneurs. At the 
same time, we need to provide a team Eke yours with t1le sophisti­
cated inputs that that computer can take and then bounce back smn-a 
reel flags that you Cl'tn follow up. Mayb& you could give us a memo 
or a letter giving your ideas on the kind of uniform teporting 'and 
accounting and. recordkeeping that you thlnk the Federal Govel,'n­
ment ought to mquire the States to keep on these people and try and 
establish some compromise bctwee)). everything that you neeel and: 1\1 

reasonable level. . \ 
I am delighted to yield the time. 
Mr. PIKE. You said what I was going to say. 
[The information requested f011ows:] 



~..DDlTlONAL INFORMATION REQUESTED OF CUA,RLES J. HYNES 

In response to Congressman Scheuer's request for information on what 
, tmiform reports and accounting the Federal Government should require, I 

would begin by reminding the Committee that one of the main problems with 
teimbursing institutional health care providers is tha:t their reimbursement is 
"based on reported costs which are not uniform among the facilities seeking 
ieimbursement. I feel that Uniform Accounting Standards are necessary in 
order to facilitate comparative analysis of similar 'types of facilities. Such 
a:nalysis is easily done by computer systems, and will better enable respon­
sib,le agencies to note trends in the industry being analyzed, as well as 
,simplifying reimbursement administration. 

Uniform Accounting Standards would provide specific guidelines for the 
accumulation and reporting of a facility's cost. This would make comparative 
analysis a viable management tool. Once such systems are developed they would 
be continually refined based on the results of computer analysis and feedback 
from field audits of selected facilities., The distinction between Uniform Ac­
COunting und Uniform Reporting is an important one to note in this context. 
Uniform Reporting has some of the characteristics of Uniform Accounting 
Standards, but it is by no means as effective. In New York State, the required 
reporting formats for residential health care facilities under State Medicaid 
regulations have been made so specific over the past few years that New York 
is close to having Uniform Accounting St~]1da!d_1'1 _f,or Nursing Homes. How­
ever, New York has not come close enough. These reporting requirements have 
been adopted in a piece-meal fashion-each new requirement being aimed at a 
sJ;lecific problem. The result has been a lengthy, complex reporting form which 
was not developed in a cohesive manne~'. The regulations supporting these re­
quirements are equally lengt:l1y and complex. 

The HE-2P form used by Nursing Homes in New York State currently asks 
for such statistical informfltion as mortality rates, age and sex of patients, 
detailed information on admissions, discharges and lengths of stay, and de­
tailed information regardinll' the ambulatory status of patients, including ques­
tions regarding how many patients require assistance in wallting, eating, dress­
ing, etc, 

While all of this information may be relevant in attempting to assess the 
quality of care being provided to a facility, it is questionable as to how valu­
able tlus type of information is in determining what would be an adequate 
level of reimbursement. It is also questionable whether all of this information 
is so valuable that it should be requested annuaHy of every facility in the 
state. What is needed is a more concise, cohesive reporting form limited to the 
information needed for reimbursement analysis. This would include financial 
and ownership information relating to the facility and its owners, as well as 
all non-arms length relationships which exist between the facility and any of 
its owners. It would also include certain key service delivery statistics such as 
patient days, bed capacity, amount and type of volunteer time donated to the 
facility, and other items which could have a direct effect on costs and reim­
bursement or which directly measure the quality amI quantity of care delivered. 

The financial information to be requh'ed would consist primarily ofa bal­
ance sheet and incOI;ne statement, with associated supporting schedules giving 
additional information 011 areas such as depreciatioIl, capital balances and 
related companies. This is largely the same information that any facility 
would currently prOvide to stockholders, lenders, and/or to the Internal Rev­
enue lService. Accordingly, tllese facilities would not be requirel! to expend any 
nateable amount of extra effort in order to Provide this information to State 
alIa Federal agencies. 

S'ome' additional detail would be r.equested which would not normally be 
shown on fina:r;tcial statements. 'rllis :Information would identify specific costs 
such as: Dqrsing payron, :qledical supplieii1, dietary, housekeeping and linen 
expense, and other. costs which are more or less unique to the operations of a 
health care facility. While this degree of detail would not normally be reported 
in a facility's financial statements, it probably would be recorded in detail on 
the facility's bool,s. B;, devising Uniform Accounting Standards in concert with 
the required reporting for.ms" it would be a simple clerical task to extract the 
required information from the facility's books and records. This information 
shouI'd also be reported directly in the fil1ancial statements, not as supple-



mentary information requiring duplication of effort on the part of the facililiy. 
It is very,important that all companies related to the health cal'Q-provider 

by common (Iwnership or control be requhcil to disclo~e the nature aft;;'. extent 
of such own(lrship or control, and also be reql.lired to submit the same basic 
financial information suumitted by the health care facility. 

These forml), as I envision them, would be developed in tandem with uniform 
accounting systems. The instructions would be keyed lnto the applicable rules 
and r(Jgulation. This might require some revision of existing rules, regulations 
and manuals. An example would be the HIM-15, which is HEW's Provider Re­
imbursmnent Mauual and which now applies to general reimbursement of both 
hospitals and residential health care facilities. 

With the development of Uniform Accounting Standards for each type of 
entity new manuals should be developed for each specific type of entity. ThIS 
would facilitate the researching and implementation of regulation at the pro­
vider level. Such l\fanuals could be easily cross-referenced to the instructions' 
accompanying tile reporting forms. 

We feel strongly that Uniform Accounting and Reporting Standards car. be 
developed andiinplemented which wOIlld prOvide an adequate .data base for 
reimbursement det<lrminations, and which wOIlld also allow the application 
of computer t€clmiques to identify possible areas of fraud and abuse. Addi­
tionally, we feel that these standardS could be implemented without placing 
unreasonable demands on Rroviders of health care. 'l'his would require rela­
tively little additional effort on the part of health care facility, and would 
probably be no more tI1lln 20 or 25 pages. 

In closing, let me draw your attention to the fact that the current computer 
systems for .Medicaid, as they have been described to us, seem largely con­
ceptualized in terms of the problems of individual providers. Individual p:ro­
viilers are reimbursed largely on a fee for service basis. This is sublltantial1y 
different than the reimbursement for facilities which is based on a weighted 
average of costs. Tlrls makes the accounting and computer analysiS require­
ments substantially different. This must be recognized if facilities are to be' 
e1fectively (l'ontrolled by Uniform Accounting Standards und the computer 
Sl"'ltems sUPPoTting them. Since 700/0 of l\fedicaid expenditures are payments 
to facilities, mo:re attention must be paid to the particular reqUirements for 
control1il1g their costs. 

Mr. ROSl'EN1WWSKI. Thank you very much, JliIr. Hynes, Mr. Blair? 
~fr. Appleton. Thank you for your cooperation. 

Our colleague, Congressman Pepper. "\Ve want to we]come you to 
the committee. I am S11re, as is your usual custom, your testimony will 
be very enlightening. 

STATEMENT OF HON; CLAUDE PEPPER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA, AND CHAIRMAN) SE­
LECT. OOMMITTEE ON AGING 

Mr. PEPPER •. Thank you, Chairman Rostenkowski and Chairma.~l 
Rogers. 

Since you are pressed for time and I am a bit myself, Ml\ Cl}air­
man, I will ask if I may have my statement appear in the record and 

.. I w:i1l just hit the highlights. 
:Mi,; ROSl'ENKOWSKI. Without objection, your statement will bem 

the l'ecord. . 
Mr. PEPPER. I appear as chairman of the Select Committee on 

,,.. Aging and Subcommittee No,' 2, which has jl~risdiction over health 
and Jong-term care. 'rhe people on our commlti.te are tremendously 
interested in ILR. 3, which YOll are spon~oring. vVa hOl)ayou will 
bave a favorable report fi'om your cOm1ll1tteesand that the Honse 
willa.dopt it and it will beCOD,le law in early time. 
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, I' thi.nk we all are a ware of the . fact that there has been an 
ellormous increase in the cost of medicaid and medicare. These two 
programs are now costing Federal and State governments of the 
country about $40 billion a year. 

,We lmow also tha,t it is estimated that by 1980 the cost of care 
gl.i.::.r.emlly of a medical nature for the people of this country. will 
h!1ve doubled within the 5 years prior to 1980. So we are all also 
aware that we 1>,ave much more to do than we have done heretofore 
to provide all the necessary health care of all sorts to the people of 
tliis country. 

Every dime we can save which is now being wasted in fraud and 
corruption is just that much more of a contribution toward providing 
the health care that the people of this country need. 

'Now Congressman Koch and I introduced R.R. 453 upon which 
w~, have 60 cosponsors, which embodies the provisions you have in 
sectjons 3 and 8 of R.R. 3, whereupon we commend you, and that is 
that providers or suppliers under either one of these programs must 
disclose upon request anyone who has any more than a 5-percent 
interest in either one of those providers or suppliers. 

We feel that people are entitled to lmow who are providers and 
suppliers of these essential services and functions. 

The next point that we commend you on is the emphasis that you 
are putting on the clear intent of Congress, that medicaid be the 
payor of last resort. where third parties, such as insur?-nc~ companies 
:and auto no-fault lllsurance programs, have an obligatIOn to pay. 
This is the intent of the bill of which I am the author, R.R. 1128, 
which has been consponsored by 64: of our colleagues. 

I am told that the Department of Realth, Education, and Welfare 
estimates that between $200 million and $500 million could be saved 
each year through a vigorous program of collecting from third 
parties. This is primarily a responsibility of the States, and we urge 
that we keep the pressure, as it were, upon the Statos to exercise thai. 
function and try to carry out the intent of Congress that medicaid 
be the :::>ayol' of last resort. In other words, States should make others 
contribute the share that they should contribute toward the cost of 
medical insurance. 

Now, in addition to those two points, I have a bill, lI.R. 1116, 
which has 73 cosponsors, which would expand the availability of 
home h~alth services and provide three steps which I think might 
be' considered toward making these cost-effective operations. 

First, the bill would require home health service providers to 
haye a utilization teview plan a10ng the lines as those now required 
of' hospitals aud skilled nursing facilities. This would assure that 
periodic assessment of need is carried out to provide for the most 
efficient use of scarce resources. 

I think we are going to find more and more emphasis put on home 
health care-and properly so-as an alternative to institutionaliza­
tion, and we want to be sure that there is no fraud or mismanagement 
Qrcorruption in those mean~ngful and important programs. 

Second, my bill would require an annual audit of the financial 
statements of home health agencies by an independent certified 
public accountant as a basis for cost-related reimbursement. The 

... 
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auditor's -opinion would state that expenses of the agency 'arein 
conformance with allowable e,xpenditures as authorized in HEW 
regulations and guidelines. This would insure that· the financial 
statements are accurate, but more importantly., that the costs claimed 
ill the financial report are legitimate, honest costs involv{l'd with 
providing health servic~s. 

TJ::is is ~n important cOI'l;cept: and one which de);erves the careful 
consIderatIOn of your commIttees. 

Moreover, om committee strongly recommended in a report last 
year that annual~ unannounced on-site Federal audits of medicare 
and medicaid nursing homes should be l'equired. These should be 
undertaken immediately, at least on a random basis. T.h.at report 
points out that there has been a "dearth of audits" of the Nation's 
nursing homes. The report pointed out that 20 States had not audited 
a single medicaid nursirig- home . 

. I quote from the report: "Testimony revealed that hu.ndreds of 
thousands of dollars had been inappropriately spent in those) that had 
been audited." I remember we held a hearing in Providence, R.I. Our 
attention was called to the fact that a Mercedes Benz car was used by 
the management, which we thought was a little bit of an expensive 
m,eans of transportation and which would have to be taken out of the 
funds that should be available for the care of the people there. I am 
a cosponsor of legisl!l!tion on thl1t point with my ·colleagu.e, Edward 
Beard, of Rhode Island, n.R. ·1620. 

Two other bills I have offered, n.R. 1116 and n.R. 112e, and n.R. 
453 introduced by Representative Koch and me, have as their aim 
making payment to all health 'Care institutions under both medical'e 
and medicaid on a cost-related basis. 

As you know, the Senate Finance OOlll1llittee expressed concern 
that ill the absence of statutory requirements, some long-term care 
facilities were being underpaid by medicaid while others were over­
paid. Section 219 of Public Law 92-603, requiring reimbursement on 
a l'8asonable cost-related basis, resulted from that concern. 

I :believe that we should expand this COnC61)t. Not only will it save 
nloney, but it will also give the assurance that adequate funds are 
provided to support a nigh quality o£ patient care in health care 
institutions. 

Third, I am pl~ased that the bill before you, R.R. 3, places 
emphasis on the rolE} Professional Standards Review Organizations 
can play in eliminating and preventing fraud and abuse. The bills 
to which I referred earlier, n.R. 1116 and n.R. .1126, would go a 
step further and make it cleartl1at long-term care fa:cilities-as well 
as llledicq 1.institutions:-are to be subject to review by PSRO's. More­
oyer, my bills would require that nm:ses, social workers, gnidnnce 
cOlIDselors, and other health professionals be included in PSRO's. 
Broader representation by these groups can only serv~ to enhance the 
P$RO system 'and 'assure a wide range of viewpoints;'D'l~ again, ' 
this has the su.pport of the A.",ojug OOlll1llittee. . ... 

In conclus:on, I commend my colleagues on these two important 
subcommittees of the House for their energetic approach to solving 
the very serious p~oblem ~f fraud anda'buse in 'Our medical pro~rams. 
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My committee ana I are commjtted to do everything W6 can to 
. assist you in these efforts. The money we save can and must be 
.dfrected to making henlthcare more readily available to nIl Ameri·· 
cans. 

These programs certainly arc not perfect! But we cnnnot use that 
as an e.xCl1se to fall behind in the fight to provide the benefits we lrno'V 
our people need. Neithe;'let us fail-because of OUI' zeal-to require 
strict accounting of the money we spend . 

. An earlier A.merican once said it in a way that applies to everything 
we try to do in a democra.ey: "The condition apon which God hath 
given. liberty to man is etom}!.! vigilance." 

We don't have to have a trade-off between expanded health care 
on the one hanel. and fraud ,and aimse on the other. And we don't 
have to tolerate' corruption and mismanagement to press forward 
with our goal. Let's keep tJlis in mind in the days ahead. Thank you. 

1':::1'. ROSTENKOWSKI. Thank you, Senator. You have once again 
p-:ven us an enlighten st!tt~ment. Are there any questions of Senator 
Pepper? 

Mr. ROGERS. ~ir. Chairman~ may' I sn,y to my distinguished collegue 
from. Florida that he has certainly given ~ helpful statement., Of 
Cou;t's,e. lYe 1."110W of his dedicated int.:~l'est in this whole area and fine 
wOl'khe hIT'! done on this CommiUee on Aging'. 1Ve welcome your 
stu,temc>nt. It will be helpful to, the conmlittee. Thank you. 

[The 1'repd,red statement follows:J 

S'rATE~tENT QF HON. CLAUDE PEPPER, A REPRESENTA'l'IYE IN CONGRESS FROM THE 
. STA.T:r;; (IF FLORIDA. 

Chll.i~man Rostenlw"'ski, Cllairman Rogers, I appreciate the opporrunity to 
spea.lr in support of H.n. 3, the- l\Iedicare-Medicaid .Anti-l!'raud and Abuse 
Amenc!merrts, which I hr.ve joined in SPOI!so.\'ing . .As Chairman of the Select 
COnlmittee on Aging, I have an abiding concern thnt these programs be some­
thing of which we can all be prourl. I '\Jelieve this. bill can take Ul:> a long way 
towul'Cl restoring integrity and fj.scal soundn.?Sl> to the Medicare and Medicaid 
programG, ana I UJ.'ge that it be t:l).lcted as expeditiously as possible. 

Meclicareand :Medicaid haye nln..J.e health carll pOl:isible for many millions of 
Americans. But the cost of provj-Ung tl1is care has escalated yeru: after year, 
reaching enormous proportion. In fiscal year 1H76, l\I£.'dicare cost the Federal 
government $17.8 billjon. n.Iedicaid cost lPederal aIld State governmlmta a total 
of $15.5 billion, and is projected to account for $18.6 billion in expenditures in 
fisral year 1977. 

Together, tllelle two pr()~rUli:S wUI cost Fecleral and State governments more 
than $£10 billion this :fiscal year. 

Rising costs in r;le:;;e program.s aru symJ,ltomati.c of what is happening in 
bealt!;, care acro~s (he Mal'd, In 1975, Americaml spent $108 bil',ion for pcr­
sOllal'!health care services. In 1976, they sp€'nt $12'6 billion. The Co;).gressionul 
Budg(lt Office estimates that in 1980, it will be up to $224 billion-more than 
douhlH in just five Years. 

... 

T)le new .Admimstration .ana tile Congress are eOllmitted to a joint effort' '<!' 

to~low (lown the unconsciorutule increase in healtll care costs. .And it comes 
nOlle. too soon, ~'he success of our efforts now will affect the quality and avail-
ability of,health care in AID.n'ica for the rest of this Clentury. 

I offer tllis word t\( caution. Our efforts to pinpoint and end, abusive 01' 
fraudulent practices must not be seen as a retreat from our commitment to .. 
assure Americans of good health care. Ratber, tller Elhould be viewed as nel:!es-
sary to preserve these programs and bring about the expansion of benefits that 
are vital. to the well-being of so many Amerieans. 

I ]ll).ye· fought, fbr ,exm,nple; ana will cont!;llne to fight, fOl.'expanded. coverage 
of 1:.ome heult.11 care as an alternati-ye to institutionalization lif the elderly. 
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We will not retreat. We will not fold up our tents and steal away into the 
night. We simply o"e it to beneficiaries and recipients-as well as the tax­
payers who support Medieare and Medicare--'-to prevent fraudUlent activities 
which bloat the programs and, in the end, prevent those who most neeel help 
from getting it. American ta}.:payers deserve to know that their tax dollars are 
being used in the wisest and most efficient possible mfmner. We intend to give 
them this assurance. 

By the same tOken, Americans of every age and every income deserve access 
to quality health ~are at a price they can afford. These duel goals are (!entml 
to our discussion nere today. They must be the end, result of our efforts. 

I am 1Ileased that the authors of H.R. 3 saw fit to include at least two pro­
posals that I have advanced. The first, in sections 3 and 8, would require pro­
viders and suppliers under both programs to disclose, upon request, ownership 
interest of 5 percent or more. Oongressm!ll1 Edward Koch and I propOl:;ed dis­
closure in B.R. 453, which has 68 additivnal cosponsors. It was also recom­
mended by the Subcommittee on Health and LOllg-Term Oare, which I also 
chab', and by the full Committee on Aging. last year. It is imperative that 
operations which involve Federal funds be carried out in the brOacl daylight. 

Second, I commend the authors of this legislation ':or including, in section 
;1.1, a requirement reaffirming tile clear intent of Oongress that Medicaid to 
the paye:c of last resort where third parties such as insurance compani.es and 
auto no-faJlt inSurace programs haye an obligation to pay. Tllis is the intent 
of my own bill, H.R. 1128, Which has been cosponsored by 64 of our colleagues. 

The Social Security Act requires each State to take all reasonable mea~ ares 
to determine the legal liabilities of third parties to pay for covered medical 
services. The Department of Health, Education and Welfare estimates that 
betwe.en $200 and $500 million COllld be sayecl each year through a vigorous 
program of collecting from liaule thircl parties. Yet HEW State audit agency 
reports have provl!d that recovery programs by the States are sadly lacking. 
And several State~i have enactecl laws, primari);\, automobile no-fault insurance 
programs, which Sllrve to make l\Iedicaicl the primary payor, rather tlmn payor 
of last 'resort as intencled by CongresH. 

lVIedicaid costs the States-not just the Fecler:t] government~<l: ~great deal of 
money. The States shouIcl recognize that it is in their own interest to seek out 
other parties whic:U haYe responsibility to pay for mec1ical services tllat other­
wise deplete state budgets. I haye urged, and will continue to urge, that BEW 
eluphasi1le the necessity that State comply with t~is important lElgal require­
ment. 

In addition to the p10visions for dIsclosure of ownershipancl third-party 
liability, I woulcI briefly describe other ways I have proposed to bri1lg costs 
under control. My bill, H.R. 1116, Wllich 73 cosponsors, and Which seelw to 
expand the availability of home health services, provic:es three steps I believe 
we sh:> :rId take to insure honest and cost-effective operations. 

First, the bill would require home health service providers to have a utiliza­
tion review plan along the lines as those now required of hospitals and s].dlletl 
nursing fadlities. This would assure that perioclic assessment of need is carried. 
out to provide for th~ most I'jficient use of scarce resources. 

Second, :it woulcl require an annual auclit of tlle financial statements of home 
health service agencies by an independent certified public accountant us a basis 
for cost-related reimb'arsement. The auclitor's opinion waulcl state that expenses 
of the agency are in conformance with allowable expenditures as authorized in 
HEW regulations and guideiines. 'rhis WQuld ensul'~ that the financial state­
ments are accurate, but even mora importantly, that the co~ts claimed in the 
financial report are legitimate, honest costs involved with providing health 
services. This is an important concept and one which deserves the careful con-
sideration of your committees. , . 

Moreover, our committee strongly recommended, in a repOrt 1ast year, that 
annual,· unmmounced, on-sitf::.ferlel'at amlits of Medic(J.re a,od Medicaid n)Jl'sing 
homes should be required. These shoulcl be underta)~eniIllmediately, at least 
OU· 3. random basis. That report points out that there have been a "dearth of 
audits" of the Nation's nursing. home~.The report' pointed out that 20 States 
had not auuiled a single Medicaid nursing home. r eruote from the- report: 
"Testimony r~vealed tbai; hundreds of .. thousand::; of doUar'l had been. ~happro-
priately spent in those tha~ had heen auclited.'~, . .' 
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:r am a cosponsor of legislation'introduced by my colleague on the Committee, 
Edward Beard, to require these audits,H.R.1620. ' 

Two bills I have offered (H.R.1116 and H.R. 1126) and H.E. 453, introduced 
by Representative Koch and me-have as their aim making pa:yment to all 
health care institutions un(1er both Medicare and l\Iedicaicl on p. cost-related 
basis. 

In the 92nd Congress, the Senate Finance Committee expressed concern that 
in the absence of statutory requirements, some long-term care facilities were 
being under-paid by Medica.id while others were over-paid. Section 249 of 
Public Law 92-603, ::.-quiring reimbursement on a reasonable cost-related basis, 
resulted from that concern. ::[ believe that we should expand this concept. Not 
only will it save ,money, but 'ilt will also give the assurance that adequate funds 
are provided to support a hiigh quality of patient care in health care institu­
tions. I believe we must emphasize this goal in all our future deliberations. 

Third, I am pleased that the bill before you, H.R. 3, places emphasis on the 
role Professional Standards Review Organizations can play in eliminating and 
preventing fraud and abuse. The bills to which r referred earlier, H.R. 1116 
and H.R. 1126, would go a step further and make it clear that long-term care 
facilities-as well as medical institutions-are to be subject to review by 
PSROs. Moreover, my bills would require that nurses, social workers, guidance 
counselors, and other health professionals be included in PSROs. Broader rep­
resentation by these groups n!an only serve to enhance the PSRO system and 
assure a wide range of viewpoints. Once again, this has the support of the 
Aging Committee. 

In conclusion, I commend my colleagues on these two important Subcom­
mittees of the House for their energetic approach to solving the very serious 
problem of fra1ld and abuse in our medical programs. 

My committee and I are committed tel do everything we can to assist you in 
these effoJ't.s. The money we save can and must be directed to making Lealth 
care more Ldadily available to all.Americans. 

These programs certainly are not perfect! But we cannot use that as an 
excuse to fall behind in the fight to provide the benefits we know our people 
need. Neither let us fail-because of our zeal-to require strict accounting of 
the money we spend. .An earlier .American said it in a way that applies to 
everything we try to do in a democracy: "The condition upon which God hath 
given liberty to man is eternal vigilance." 

We don't have to have a trade-off between expanded health care on the one 
hand and fraud and abuse on the other! .And we don't have to tolerate corrup­
tion and mismanagement to press forward with our goal. Let's keep this in 
mind in the days ahead. 

Thank you. ' 

::vIr. ROSTEl\TKOWSKI. Thank you, Senator. 
Mr. PEPPF.R. Thank you very much. We appreciate it, Mr. Ohair­

man. 
Mr. ROSTENKOWSKI. Mr. Koch. 
'rVe Ullce again want to welcome ;'TOU, Mr. Koch. As js your custom, 

you always brighten our day ane. oring to us important words with 
regard to the health community. 

STATEMENT OF lION. EDWARD I. KOCH, A REPRESENTATIVE IN 
OONGRESS FROlVI THE STATE OF NEW YORK -,r 

Mr. KOCH. Thank you, Mr. Ohairman. 
I would like to file my total statement and then comment on matters 

which I think may not hl1ve been raised. 
ML'. ROSTEN'KOWSKI. Without objection, your entire statement will 

be included ill the record. ' 
Mr. KOCH. I am, as you all know~ very interested in the subject 

of home health care, medicare, medicaid, and the abuses therei!!: 
which have become so prevalent across the country. We ha,ye had 
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investigations in the State of New York. Joe Hynes, who has ap­
peared here, is a special prosecutor in New York who was appointed 
because of the matters that were revealed several years ago. 

Incleed, I was one of those who worked with the Senate CCi1nmit­
tee that came up to investigate the nursing home situation and cross­
exumir."':'Ll. Dr. Bernard Bergman who ultimately went to jail. I was 
very prond and pleased to have been one of those who interrogated 
him and brought out the evidence that was helpful in sending him 
tl1ere. 

The problem is bigger than Dr. Bergman, however. It spreads 
across the country. Some of it is incompetence, some is :fraud, some 
is the law. In this case the law in some areas is-as I think Charles 
Dickens' character, ~rr. Bmnble, described it, an ass. Let me point 
out what I mean by that. 

In tIv>, (',jj;y of New York they tried very hard to deal with the 
problem that laboratory fees were getting out of hand .. A decision 
was made to ask people to bid on handling urine analysis ancl other 
labol'lttory problems that are required to be treatnd. They found 
that the laboratories that wanted to bid would provide total service 
to the city of New York for $5 million, ",rhereas in fact the city 
of New York was paying out $12 million to individual laboratories 
charging those additional rates for the urine specimen analysis sent 
by physicians to individual laboratories. 

When the city of New York asked RET" couldn't they contract 
out to save $7 million, HEW said, no, you can't do that. Freedom 
of choice. 

Thr law prohibits the city of New York from saving $7 million, 
of whtch half would be a sa.ving to the Federal Government, $3.5 
million. In various other contractual servIces, whether it is drugs or 
laboratory services, the estimr~.te is that-thet'e was an estimate pro­
-vided by a consultant to the comptroller of the cjty of New York 
that there. would be a sft.ving, just in the city of New York, of $31.6 
million. 

Th(1 Department of HEliV saj,;J no, you can't do it. It is because 
the law prohibits any such kini:( of contract bidding and requires 
what is referred to as freedom of choice. 

Now, do we really think that a patient cares which laboratory 
examines his or her urine~ That is not freedom or choice. I would 
suggest to the committee that you look into that (luestion of remov­
ing that absolute prohibition which pl'eventsa locality from entering 
into a contl'act that saves millions. That is No. 1. 

A s'3cond areH.: IV' e, under our medicaid program, allow an indi­
vidual covered by medicaid to go to any doctor he wants to. The 
Fedeml Government pays for it. 

Weil, if a medicaid patient decides that he doesn~t like this dqctor, 
doesn't like that opinion:, he goes to another docto~~, goes to a 'third 
doctor, goes to a hospital. A middle-class person 1coulcln't do that . 
..:\. middle-class person who pays the bill himself i,or herself, many 
times won't g,o to the doctor rather than pay the $i!5 or $25 f~;' ', .. 

They certalllly don't shop aroUlld to two or threJ,1 doctol's, but the 
: i medicaid patient can dothat. . I,! • '. Ii 

i There has (;0 be some system where a medicaid patient is assigriecP . 
for primary care to a physician. That doesn't mean that you can't 
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chanp"e your physician, but before you can go out and get three or 
four'~loctors to treat yon, you ought to have at least the requirement 
that the primary physician to whom you are assigned says, yes, you 
need additional consultation. 

Then we have a svstem, title XVIII, title XIX, medicare/medic­
aid, which is ridiculous. In the State of New York medicare and the 
nursing homes th~l,t are subject to medicare regulations are sll~je~t 
to l;llWh higher regulation tha!l are those that Tonly take medlcr:1d 
patIents, ancI there are homes m the State of New York, I am m­
formed, that refuse to take medicare patients, but will only accept 
medicaid patients, because medicare patients, once they have accepted 
them, al'e entitled to a higher standard of care in terms of the very 
facilities. So why get invoveld with that when you have enough 
mediGuid patients where the regulations are not so stiff ~ 

So there ought to be a nniform standard. The medicaid facility 
is not examined so closelv as is the medicare facility, becallse it 
doesu'L COlHe nnclel.' the (iired supervision of the HEW regional 
representative. r discussed this with them and is is my conchmion 
that there ought to be. one stanrlard. After all, it is the Government's 
money. vVhether it is the Federal Govel'llment 50 percent or 100 
percent, the other 50 percent under medicaid is city and State flmds, 
It iF; still tax dollars. 

There are two other matters I would also like to discuss, Recently, 
I held a hearing in New York on health and hosp~i-al corporation:: 
which spend over $1 billion. One of the. facts we aBcertain~d waS that 
included in the medicaid rate paid to the doctors from the voluntary 
hospitals, who are on contract to work in the municipal hospitals 
nnder what we ·cltll affiliation agreements, are tuition fees for the 
doctors' children to go to college, as well as art classes for nurses and 
staff. 

Now that is not the fault of the municipal hospitals, because that 
same provision is in the contrad whieh those doctors have with the 
voluntary hospitals and they, too, get lnedicaicl. 

,Vhy in the world should the taxpaym: subsidize college tuition 
fees for the children of doctors ~ ,Vhy? This is ridiculous! Or art 
clt'Lsses and poetry classes for medical staff! There is no ~~uestion 
that what I am telling you was ascertained at the hearings and 
admitted to be true. -

Finally, the Depf',ltment .of HEW relies on reports prepared by 
the J'oint Commisll, ~n on the Accreditation of Hospitals which 
assesses the operating efficiency of hospit.tls .. Bhle Cross has a con­
tract with the Federal Government which giYe& to Blue Cross the 
responsibility of reviewing the financial operations of the hospitals, 
and it is based on the Blue Cross reports that the medicaid rates 
aTe computed. 

Those reports-that of the Joint Ct:mlllli::;slon on the Accreditation 
of Hospitals and the .Blue Cross x'cports-ate not public. 

I must say that as a result of my having taken the matter up with 
the HE1Y, as QPpqf;ed to, the State and the city, where I f'ouldn't 
get to first base, HE'iV has now directed that at least the Bbe Cross 
:reports be made public so people can be aware ,aL.those hospital 
costs. 
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So far as [ kriow, the reports of the Joint Commission on the 
Accreditation of HQspitf\.ls is still a secret report. Why should itbr... 
secret~ ,Why SllOulcln't that be subject to public scrutiny~ So lam 

~ urging IGhatsince most of these mstitutions, 'xre funded with Federal 
moneys, you impose the sanction that any kind of contract entered 
into with the Federal Government in this area that we are discussing 
be made subject to public review. 

On that note, I will close. 
[The prepared stfJ,tement follows:] 

STATE~rENT OF HON. EOWARD 1. KOCH, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF NEW YOltK 

Mr. Chairman, as you lmow, the enactment of the Medicare and :Medicaid 
program:; ;in 1965 has had a prof.ound impa,~t on the administration anu de­
livery of health services in tilis naD..on. !nproviding nationwide health insur­
anc&- to the aged and certain disabled indiyidul1ls, Medicare reaches almost 
.20 million persons in the United States . .And the state-operated and adminis­
tered Mp.rlicaid program insures that thousands more are guaranteed adequate 
health care. 

The benefits of these programs 11am~ not come without considerable expense 
of government monies. The United States spends $116 billi.(;u, or nel!rly 8.3% 
of the Gross National Product on Jlealth care. This e:.\."penditure has been rising 
at an &llll.ual rate of 10.3% over the last 15 yearS. Medicare outlays for Fiscal 
Year 1977 are expected to reach 22.0 billon, which is a 23.50/'0 increase over the 
.$17.8 billion that was spent in 1976. Similarly, Medicaid outlays will increase 
from $14.3 billion to $16.(\ biliion in the coming year, an increase of 13.1%. 

These costs are adding to the financial plight of our cities aneI states, and 
as health care costs rise, the burden on these localities increases. We must 
closely examine tue i\fedicare and Medicaid prograI!l to see which afuninistra­
tive changes would .make the system more efficient and economical, whUe 
insuring eguity and quality in health care. 

With aU of thes~ concerml in mind, I became a CO"spollsor of H.R. 3, which 
would provide mUch nee{led reforms in the accountabil~ty of our health pro­
.grams. By requiring disclosure of <lwuership and busineSs transactions, upgrad­
ing the :fraUd penalties to felony statps, giving the Government Accoulltillg 
'Office S\lbpoemt power, and strengthening t.he organiZation of PSRO',!'J, the hill 
.goes a lOng w(.y in correcting manr 9f the prlJblems thaI; currently 'plague the 
J\Iedicare/l\Iedicaid program, 

I am also very mueh in yayor of the Sec)';ion 2 provision that clarifies the 
ban on the use' of factoring arrangements in pay:.nents to Physicians. Fa(ltoring 
has contribu,ted heavily to increasecI l\Iedi.ellid costs in New Yor!e City, and the 
reinforcement of this ban would do mu.ch to stem the in1i<ltion of physician 
,charges for Medicaid services. 

I:E the states are to deal effectively with fraud and itbuse in their 1YI~idicaid 
claims processing, It is imperative that a provision such as Section. 7be in­
:stituted, Ofl.enders in the provider servicl:ls must be p):osecuted and suspended 
f1'om particip,atio;n in the programs. In .addition, providers suspended in onr) 
'Program, must. be preventEld from practicing or participating ill tl1e ~Iame Pl1Q~ 
gram in" allot'her state. As one possible acldition. tl} Section 7, I ,\yould lilreto 
suggest the institution of. a centralrecordlreeping system that w,puld list the 
names of those who are found guilty of fraUd !lIId abnse. Xn adq;~tion, such a 
system ,could contain information on effective plans tbut are .ust{lil.from ,state 
to state, which would aid states in their attempts to establish uew1programs. 

In addition, Section 10 of R,n .. ~ serves tv bring about tlle 110ssibillty of 
,jncreasedcost-colltrol. As you know, l'lledicare recipients receive an explanation 
and :notice of all cl~imi'l .paid on their behalf by ·fiscal interrned.iaries. This 
1VleCUcare provtsionhas assisted the authorities in checking on 'provider fraud, 
for many receipients will question the biU and wm bl,'ing any irregularities to 
the .attentipn of the ' proper a\lthorities. I see no :reason why thisf>ystem shOtlld 
'fiot be ~llcorpo;rlltea into thl~ MedicQid program. HoweveJ:, I would ~mggest that 
the explanatiOn of benefits:informationbe extellded to allper.sonl3 'Pa~·ticipating 
in the MedicaitJ. prOgram,:an,d 110t just to a ·/ilaD;Iple,group. 
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H.R. 3 is an excellent piece of legislation, and I will do all I can to help 
make it become law. However, I mu.st add that I feel the bill does not go far 
enough in addressing some of the a:J:eas that must be dealt with if we are in 
fact going to improve the administration of these programs. 

One areA. I would like to bring up that is not coverell by R.R. 3 is the free­
dom of choice provision of the MedIcaid law. The freedom of choice provision 
permits Medicaid recipients to choCise their medical service provider. An ad­
mirable concept indeed. However, it has left the states with little or no 
mechanism to insure that medical services are delivered by pl'.()viders who offer 
the best care at the lowest cost. 

The freedom of choice provision not only applies to primary care physicians, 
but it has also been interpreted l'y the Federal government to allow medical 
providers complete freedom in choosing other providers with whom they con­
tract for such ancilliary services as laboratory work. In New York City, this 
interpretation has encouraged excessive and inappropriate utilization of am­
lhllatory care by patients covered by Medicaid. Unnecessarily high Medicaid 
expenditures for ambulatory care result from the inappropriate provision of 
such care by hospitals and physicians. 

Indiscriminate utilization of ambulatory care for Medicaid patients in New 
York. City has led to a disproportionate amount of visits per capita in the area. 
New York City's 1.4 million Meiiicaid enrollees averaged 7.5 per capita visits 
in 1975. a rate of 500/0 above the national average. Because of the freedom of 
choice provision, fifty-five percent of Medicaid reimbursed ambulatory care 
visits in New York City were made to hospital based clinics and emergency 
room, which have a higher cost base and therefore higher reimbursement rate 
than do private phYSicians. The nationwide nverage for such visits is 100/0 of 
Medicaid visits. 

A recent report prEmarecl by Richard Nathan of New York City, all expert 
and consultant in the health care field, stated that $37 million could be saved 
annually in New York City if the freedom of choice provision were waived. 

Another area where there has been abuse caused by the unchecked use of the 
freedom of choice provision is the contracting out of ancilliary services such as 
lab tests. New York· City offered a proposal to DHEW, which if implemented 
would have restructed the organizational patterns and financing mechanisms 
of New York City's clinical laboratory facilities. The proposed program would 
have been based on competitive bidding, and would have given one lab in each 
of the five boroughs exclusive rights to process Medicaid. lab samples. Thi.s plan 
would have replaced the current method of service reimbUrsement. The coif"· 
of this program wnuld have been $5 million annually, with the City having the 
option of renewing the contract at the same price for three additional years. At 
present, the City of New York pays $12 million in lab service fees to Medicaid. 
If the proposal had gone into effect, the City, 8tate, and Federal gover,nment 
could have shared the annual $7 million savings accrued by New York alone. 
However, the DHEW ruled that the principle violated the freedom of choice 
provision, and in fact took the City to court and won. So, despite the potential 
cost-savings that wlluld be accrued from consoli<1ution of some ancilliary servo 
kes such as lab tests, liberal interpretation of tlle freedom of choice provision 
serves to contribute to the rising ,cost of the Medicaid program. 

I am not suggesting, however, that the j~reedom of choice provi!;ion be entirely 
eliminated from th!' Medicaid Ilrogrllm. Most sta.tes, and in particular those 
stutes with extensive rural areas a:ud E;mall physician populations, have no 

. difficulty operating under its pl:o'visi.ons. I do believe that tile Secretary of 
HEW should be given autholity to waive the frlaedom of choice nrovision for 
those local authorities who demonstrate a reasonable need for su~~h a waiver, 
and who can prove the cost·effe,~tiveness and viability of their proposed alter­
native to f.reedom of choice servi(oes. 

I have one more suggestion tbat I believe would strengthen the anti-fraud 
provisions of H.R. 3. 1. believe it shoulcl be required that any reports on costs 
or efficiency that are prepared 1~or the Dep~rtment of Health, Education, and 
Welfare should be made available fot: publil! scrutiny. Presently, the Depart­
ment relies on reports prepared by the Joint Commission on the Accreditation of 
Hospitals which assess the operating efficiency of hospitals. Since these reports 
are prepared by' a private ol'ganization, they are not released to the public. 
Similarly, the fed,eral, government; contracts out to the local Blue Cross/BlUE.· 
Shield corporations th'e responsit.mty of rel\iE:\ving the financial operations of· 



, -

' ... 

hospitals. I:n the case of, the Blue Cross/Blue Sbield reports, I am happy to 
state that I recently obtained a ruling from the local HEW authoritie'S per­
mitting: thH release of these audits into the public domain. I a:m appending for 
the information of the Committee the correspondence that led to this ruling. 
In ord('r to insure that public scrutiny of such documents is the case through­
out the country, I urge the Committee to add a provision to H.R. 3 requiring 
such releases. These records would greatly assist consumer groups and other , 
concerned organizations in their efforts to publicize inefficiency and the lack 
of quality standards in health services. ' 

In concluBion, Mr. Chail'man, the poor and elderly have benefit enormously 
from the Medicare, and Medicaid programs. However, the issues of manage­
ment, quality control, and cost :inflation threaten to jeopardize these gains and 
dilute the benefits of the programs. H.R. 3 is d most important step in remedy­
ing problems that plague the Medicare/Medicaid programs. Thank you very 
much. 

Hon. EDWARD I. KOOH, 
Oongress of the United Sta:ies, 
New York, N.Y. ' 

STATE OF NEW YORK, 
DEPARTMENT OF HEALTH, 

Albany, December 20, 1976. 

DEAR En: Our discussion last Friday about access to audits of hospitals 
prompts me to seek 'your ae:sistance in obtaining Federal approval to treat such 
reports as public informatidn. 
, Under the state Freedom of Information Law, field audits of hea1.th facilities 
II,re availablE! to the public. NurSing homes are audited directly by my staff, or 
hy the Office of the Speciul Prosecutor. In either eV'ent, the audit reports al:':' 
made aVailf,ible for public inspection. This same 9rinciple applies to all audits 
Honducted by my staff. 
, Hospital audits have been handled tor 1'I'Iedicaid pnrposes, by contract with 
the Blue Cross Plans in New York State. The contract approach was decided 
upon becausEl Bll~e Cross was already auditing for Medicare and its own pur­
poses. A joint audit program for hospitals, with cost sharing among the three 
major third party payers, makes sense. To test the valid.ity of our contract 
audits, we co;nduct our own examination of a number of hospitals. 

However, Medicare has prevented us from making the joint audits available 
to the publie on a routine basis. This resnlt occurs because of the, confiden­
tiality position taken by Medicare as to its audits, which of COUl'ee cun not be 
separated wUen a jOint audit is :involved. There has been some liberalization of 
the Medicare, pOsition, but not enough to permit me to make hospital Il.udits 
routinely available. 

We are notable to achieve full disclosure in the face of the present Federal 
position. Perhaps you Clin be instrumental in changing the Medicare policy. 
Without YOUJ: assistance or other intervention, full public access to hospital 
audits is not available. 

SincerElly yours, 
ROBERT P. WHALEN, M.D., 

Commi88ioner of HeaUh. 

CONGRESS OF THE UNITED ST~'!r~s, 
HOUSE OF RW;:tlESEN'l"ATIVES, 

Washington, D.O., D~ce:mber 28, 19'"16. 
THOMAS T. TIERNEY'~ , 
Direot01', Bureau a)' HeaZPl~ ItUl'umnce, Saci4J ,Security Admin),lstrat-ion, Social 

Security }ieadq'uarter~: B11IiliUng, BaUillwrEI;'Ma; 
DEAR MR. TIERNEY: Enclosed is a copy of 2\ letter that I have r:ecently :received 

from Robert Whalen, the New York State Com!nissioner of Health. 
According to the letter, the New York State l!'reedom of Iiiformation Law 

requires that audits of health care facilities that are conduct.M by state efil­
l>loyees be m!\de available fOl: :public disclosuJ:e. In fact, I recently completed 
an iP;~estigatl()n of the New York City Health and Hospitals Corporation. The 
apdhs of Medicaid expenditures proved to bHexb:emely valuable in assisting 
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my analysis of the Hospitals Corporation. Howevei', when I attempted to ob­
tain MedJcare-Medicaid audits of the voluntary hospital sector I was informed 
by Commissioner Whalen that those rellorts although prepared under contract 
by Blue Cross with the federal and state governments, where not available for 
public disclosure. Dr. Whalen indicated that he would like to make the l'eports 
available bnt had been prevented from doing so because of a "co:n:fidentiality 
position taken bi\' Jl.fedicare.as to its audits". 

The defenders of the EIealth and EIospitals Corporation reacting to any 
criticisms of their operation, always state how unfair it is to attack the Hos­
pitals Corporation whose records are completely available while not suhjecting 
the voluntarJ sl~ctor to the same criticisms because their financial records are 
not available to the public, although filed with federal agencies. To illustrate-, 
one can commeIlt on the salaries and other benefits paid to the administrators 
and medical stoff at the municipals hecause- their salaries and fringe benefits 
are a matter of public record. However, one can not determine what the salary 
levels and fringe benefits are for these same individuals in the voluntaries, 
whole salaries are paid for primarily from public funds, because those figures 
are not available to the public. In m;\" opinion this is wrong and should be cor .. 
rected immediately. 

In view of the fact that Blue Cross is appointed by you under contract t(1 
audit tbe voluntary and all other hospitals re~eiving Medicare funds. I belieVE! 
it is incumbent upon you to make available to the public these reports and I 
request that they be made available to me forthwith. 

Incleed, I believe that the proper business of Blue Cross is of a technica;, 
services nature such as claims processing and the allocation of public revenue~1 
and the auditing of those allocations ill a governmental function. 

Please direct your response to my N,BW Yorl, office. 
Sincerely, 

Enclosure. 

Hon. EDWARD I. KOCH, 

EDW A3D I. KOCH. 

DEPART:r.fENT 0]' HEALTH, EDUCATION, ~D WE~,FARE, 
New YorIo, N.Y., ]J'aurual';V 1"1,19"1"1, 

I 

lfletnOC1', HOltSe of Repl'esentatives, 
New YorIo, N.Y. 

DEAR !IIR, KOCH: This is in responHe to your letter of Febrl:ary 7th concern­
ing tbe public disclosure of Medicare-:\1:edicaid audits and wt..:.ther the Medicaid 
portion of these audits are available for public inspection. 

W.3 are in complete agreement with the letter of January 27, 1977 sent to you 
by 1\'11'. Tbeodore Shulman, Deputy Regional Medicare Director, Bureau of 
Health Insurance, on the release of BEII audits. 

The release of Medicaid audits is determined solely by the requirements of 
the Freedom of Infol'mation Act (5 U.S.C. (b»: Exemptions pertinent to Medi­
caid audits are contained in 5 U.S.C. 552 (b) (4) and (5), These sections relate 
to confidential commercial and financial information and intra-agen{!y memo­
randa respectively. 

If you have any further question, please do not hestiate to contact me. 
Sincerely yours, 

Hon. EDWARD I. Koo:EI, 

WILT,TAM TOBY, 
Reuio1ta~ Oommissioner. 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
New YO/'k, N.Y., ,Tanua'rv 13"/, 19"1"/. 

1J[mn71e1', H01tse of Representatives, 
New YO/'lo, N.Y. . ~ 
(Attention: Mr, Victor Botnick). 

DEAR MR. KOCH: Your letter to Mr. Tierney concerninG' the releaSe of 
Medicare audits of voluntary and private hospitals has beetn referred to this 
(),ffice. I apologize for the delay in responding. 

I was concerned to learn of t.he difficulties you have encountered iIi attempt­
.ing to obtain t:bese audits. Apparently both the New York'State Department 
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of Health und Blue Cross and Blue Shield of Greater New York have miscon­
ceptions concerning the release of Medicare audits. We therefore plan to discuss 
this matter with them in the very near future. 

Generally, Medicare cost reports and aUdits, with certain Dossible exceptions, 
are disclosable. ~'hi!! information may encompass five types of docum€'nts : 

(a) Statement of costr~. (The cost reDort submitted by the hospital.) 
(b) Adjustment report, resulting from the interme<liary's "desk .audit". 
(c) Memol'r..nduID stal:itlg the auditor's opinion of the reasonableness und 

allocati '1 of costs. 
(d) Audit workpapers. 
(e) Revised statemenlG of costs, reflecting adjustment determined during the 

audit. 
Obligations concerning the release of these documents are determined solely 

by the requirements of the Freedom of Information Act (5 U.S.C. 552 (b» 
as interpreted by the Department of HEW Public Information Regulation 
(45 C.F.R. Part 5) and the Social Security Administration Regulation No. 22 
SubJ.)art E (20 C.F.R. Part 422). Theref'ore, 'these documents must be dif)closed 
unless one of the exemptions to the FreedOm of Information Act applies. 

'I'he only exemDtions Dertinent to the subject materials are' 5 U.S.C; 552 
(b) (4) and (G) which relate respectively to commercial and financialinforma­
tion which is confidential, and intra-agency memoranda. 

However, it must be emphasized that the Freedom of Informatton Act dops 
not require that material to which an exemption applies be witllheld, but leaves 
to agency discretion Wt\ question of whether to disclose exempt materials. 
In fnct, HEW policy is that re-:!Ol'cls must be disclosed where there is no com­
pelling reason for withholding. Thus, we must make a determination on a 
case-by-case basIs, as to whether any information contained in these documents 
could be withheld. Because of this, it is Social Security Administration poliey 
that Medicare audits be disclosead only by the regional offices of t'ut! Bureau 
of Health Insurance. 

In addition, 20 C.F.R. § 4.~2.485 (c) states that: "upon reqtlest in writing, 
cost reports submitted by providers of services pursunnt to section 1815 of the 
[Social Security] Act to enable the Secretary to determine amounts due such 
providers [slmU be made available to the public]!' 

It is the opinion of our geneml counsel that this sec{iliTI requires fun dis­
closure of the statement of costs (document "a") and tln> t\rvised stil.tement 
of costs (document "e"). . 

I. hope that this clearly describe" .our policy with l'espect to the release of 
JliIedicare audits. n you have any further questions or wish access to audits 
for speCific hospitals, piease fl~el free to contact Steve Shaw of my staff on 
2G4c4788. 

Sincerely yours, 
THEODORE SHULlIfAN, 

Deputy Regional Medicare Director, 
Bltreatt of H eaUh Insurance. 

],{r. ROSTENKOWSK!. Thank you 'Very much again. You aN l.Jways 
a man with, an innovative view and very practical, too., 

Mr. Rogers~ 
Mr. ROGERS. Thank you. 
r want to share in that comment to say that our committee, I am 

S~lre, will go into some of your suggestions to see what can be done. 
Thank you. 

Mr. ROSTENKOWSKI. Dr. Carter ~ . 
_ Mr. CARTER. Thanl{170U, 1Ifr. Chairman. 

, I hu,vea question or so. Do you believe ill the 111ibitrary assignment 
of pa~jents to physiciahs? 

Mr. KOOH. I didn't, put it quite that way, Dr. Carter. 1V:hat' I 
bel~ev"e is that w~ havq, to have a system very comparable to the HIP 
;WhlCh we have mNew. York where you select yonI' doctor. 
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But then, you are to StClY during the contract period with that 
doctor unless you can show there is some legitimate reason why you 
should not be able to get out from under that contract prior to the 
expiration of the contract year. You can go to somebody else, if you 
have some legitimate reason not to be assigned to that doctor, or that 
hospital. But what I am suggesting is what we already do with 
middle-class people under contracts. That is not to permit in a con­
tract period this shopping around and this duplication of doctor's 
services. 

Mr. CARTER. What is the average salary of one of the physicians 
you~ mentioned who is employed at such a hospital as you described ~ 

Mr. KOCH. I really am not able to answer that. 
Mr. CARTER. In considering that, we need to think about the salary 

of the physician in relation, of course, to his ability to do his job. 
We have to really think about it because jf he is on a salary it should 
include enough for him to educate his children. 

Mr. KOCH. Doctor, you and I have worked very closely together 
on so many things. Generally we think alike. I suspect: on this issue 
we think alike, too, which is to save taxpayers' money and not permit 
ripoffs to take place. 

Would anyone yesterday on the floor of the House have sl1ggested 
that in addition to the salaries that Congressmen receive, that they 
also ought to have a special fund to send their children to college ~ 
People would laugh at that. Why should doctors be treated differ­
ently than a patient ~ 

. Mr. CARTER. Certainly $5'7,000 should be enough money to educate 

. one's children. 
Mr. KOCH. May I suggest, Doctor, one of the highest-paid pro­

fessions in tIllS country is the doctor's. 
Mr. CARTER. What 'is the average salary of the physicians? 
Mr. KOOH. I don't know the average salary, but the medical pro~ 

fession is one of the highest-paid. 
Mr. CARTER. Lei; me tell you, it is $51,000 a year. Excuse me for 

saying this, becD,use I have great respect for the gentleman. Actually 
as you know,siclmess takes no holiday. The doctor is not limited to 
an 8-hour day. 

Thank you; ~fr. Ohairman. 
Mr. KOOH. Ii I may just say this, Doctor: I happen to have the 

l)ighest regard for the medical profession. I don't want in any way 
tID indicate that doctors are not doing a good job or they are not 
worth their BaIt. What I am simply saying is that if the average 
salary of a doctor is $51,000, remember what that means. . 

That means many get more. I happen to think that the salaries 
Members of CongrHss getr--
i Mr. CARTER. Tlieir salaries are higher . 
. Mr. KOOH ... All I am saying is that Members of CongresGall get the 
sam~ salary. It is not an average. There is no Member of Congre83 
gettmg $100,000 or *200,000. . 

Mr. ROSTENKOWSKI. Some of us should though. 
Mr. CARTER. I think you have been a wonderful witness. 'l'hank you .. 
Mr. ROSTENKOWSKI. Thank you very much . .As usual, you were very 

enlightening. 
Congressman Cohen. 

..... 

-
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:STA.TEMENT OF HON. WILLIAM S. COHEN, J! REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MAINE 

1.£1'. COHEN. Thank you, :i\1:r. Ch;:"irman.' 
I hope you will overlook my enthusiasm in thinking· I co. -,~a 

]leard this morning. Even though the ranks are reduced som("~{hat, 
I am glad to see we have at least mainteined the 2 to fmajority. 

I do want to thank you for the opportunity to testify before the 
-committee, and commencl both of you for holdLl1.g these j oint hearings. 

H.n. 3 is aimed primarily at curbing the excesses of providers who 
unscruFiI.1ously take advantage of the poor and rthe elderly. The 
major thrusts of this legislation !~re the control review mechanisms 
set forth in the legislation which are long overdue initiatives. As a 
cosponsor of this legislation, I am in strong agreel1llent with those 
provisions in the bill which, together with the already enap-ted legis­
lation establishing an Office of the Inspector General, will permit 
Federal and State regulatory agencies to close loopholes and curb 
illegal and unethical practices in Federal health programs. 

There 3,re, however, two points related to the bill which I believe 
warrant c()mment and further examination. 

First, there is a need to counterbalance pl.mitive and after-the-fact 
regu.1atory approaches to fraud and abuse with regulatory provisions 
that are self-corrective. This is necessary to prevent the entry into 
the health market of unqualified or unscrupulous providers before 
they can gain control over a particular market or service. I believe 
the Government policies which now regulate the provision of home 
health services offer us some lessons which should be applied in 
refining H.R. 3. . 

In the closing months of the last Congress and again in this 
Congress, I introduced legislation to develop a set of standards which 
will insure quality care and utilization control in the home health 
programs of the Federal Government. Home health programs are to 
the homebound ill and disabled what outpatient services are to tbe 
ambulatory ill and disabled. These services are, in short~ outpatient 
care progmmsbrought to people. who caimot travel to the so-called 
"shared health facilities" referred to in H.R. 3. 

True, the type of care given and the proyiclers of home health care 
often differ in experience, credentials, and competency from those in 
ambulatory care facmties. But few would dispute the necessity or 
desirability of highqua.lity, cost-conscious deJivery of services either 
in the home or the clinic. Home health services are an impo~·tant ele­
ment in the continuum of 11ealth care we so urgently need i;& !$.ive to 
our elderly, to our di~a~le.d, an~ to our poor and broken famlliesi. 

CongrE',ss and the acul1ll11stratlOll have been reluctant to make mOire 
home health services available without assurance tha~ t.he pl~H;\ic 
dollars needed for such care would be well spent. J Olllt hearl1~gs 
were held in October of 1975 by the House Select Committee l'?n 
Aging's Subcommittee on Health and Long-Term Car~, of whiclt I 
um a member, and the Senate Special Aging Committee's HeaUh 
Subcommittee. . ! 

. The hearing examined regulati.ons l)roposecl by HEW which wouJd 
]lave admitted proprietary and single-servic0 home health ag:enc~l~s 
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as providers uncleI' ~tnedicaid. HEW subsequently withdrew these 
regulations because there were no standards to assure quality care. 
The Department then instituted numerous public hearings and meet­
ings between providers and consumers to address the i~sues raised 
before our subcommittees. UnfortlUltttely, these efforts faIled to pro­
duce a set of standards. 

I believe the issue then is identical to the issue we are facing now. 
Present home health. standards already in effect under medicare may 
be inadequate tomaintain quality care when services are made more 
available through participation of a greater variety of provider 
groups. 
. What is needed is a positive and compl:ehensive approach. which 
can set meaningful standards for quality before we repeat our exper­
ience with medica.i.d providers of clinic-based ambulatory care. 

My legislation, H.R. 3231, creates [t Special Commission on Quality 
Assurance and Utilization Control in Home Health care, composed 
of individuals familiar with home health programs both as providers 
and consumers, individuals who are familiar with the processes of 
accreditation and certification, and State and Federal representatives 
who must administer programs. They woul be able to develop the 
most responsive set of standards consistent with our present lmowl­
edg0 of home health. care. 

At the end of 1 year, they wonld present these standards to the 
Congress and the administration for approval. If these standards are 
not cost effectiYe, Congress would be in a position to disapprove the 
regUlations and allow the administration to propose alternatives. 

Unlike other conID1issions which seemingly never complete their 
tasks, the commission I propose would have only 1 year to complete 
its study. It would review such things as tr!1ining requirements, 
methods of peer review, establishment of patient advocates, pro­
ficiency testing of providers, need for onsite review, certification of 
need, eligibility requirements, and Federal and State roles. At the 
end of the year, the Commission woulcl expire. 

I have been informed by knowledgeable persons in the field tJlat 
such a job coulcl be done in this limited time. The present inaction~ 
I believe, is only a reflection of om failurp. to bring together people 
who have the knowledge and the motivation to produce such 
standards. 

This legislation, as a forerunner to any possible legislation to 
expand home health services to both medicare and medicaid or title 
XX recipients, is an essen~ial step in the evolution of a more uni­
form, more coordinated, more rational and more humane approach 
to the Federal financing of health care. I would hope that the mem­
bHs of the subcommittee would inclnde these provisions in the medi­
care and meclicaid antifraud and antiabnse amendments as a needed 
preventive measure. This approach would complement existing pro­
visions of 1L11. 3, which develop clearly stated enforceable standards 
and penalties lor ambulatoq care. 

The second concem I have with the legislation deals with the 
provisions which amend the eA'i.stin.~· Professional Standards Review 
Organizations Act. The PSRO mechanism was instituted to assure. 
the quaJity of care deliverecl by health providers. H.R. 3, in effect,. 
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diminisheH that mandate by making peer review optional for pro­
viders in l!ong-term care facilities. In my opinion, one of the conse­
quences of this provision may be to weaken the already inadequate 
peer review mechanisms which Public Law 92-603 requires for 
chronic illness and long-term care. 

A.. recent study conclucted by my Health and Long--Term Care 
Subcommittee seems to show that no PSIlO long-terlll caTe program 
snrveyedl1all implemented the procedures spedfied in chapter VIII 
of the PSRO manual. The survey also indicated that currently oper­
ationallong-term care review programs are oriented towlLrd utiliza­
tion control rather than qnalitv aSRnrance. This state of a1rairs conIc} 
be used as a reason to drop 'PSRO's from Jong-term mue review 
01' it could serve as a reason to increase our efforts to improve cur­
rently operational and future PSRO programs . 

. At a tiIne when there is just beginning to he an awareness of the 
need for activ:" physician involvement in long.~t>!\n care and geriatric 
medicine, deemphasizing PSRO's for institut~vnal long-term. care 
may be a mistake. Since there are similar review mechanisms in 
hospitals qnd clinic"s, removing these requirements for long-term 
care facilities might Irlake the Tole of the physician ill peer review 
procedures even less clear. Admissions,continuec1 stay reviews, im­
proved medical evaluation, patient- and problem-oriented standards 
for long-term care may suffer accordingly. 

,Ye know that existing re"iew organizations hn,ve not realized 
their potential for impro"ing the quality of medical and nursing 
('are ill long-term care institutions. The sall1e can be said about the 
acute hospital care, and ambulatory ('are. However, we cannot expect 
that by elevating one PSRO function to the detriment of another 
that we will nec(:ssarily get b( 1.;..('1' results-as has been proposed in 
effect by sections 1155 (g) and 1.154: (b). 

",Ve mush improve, 017. a prospective basis, review and quality 
c(;mtr~l )?l'ocedures for OUIl' llursing homes, no less than for our medi<:­
aId clImcs, for our some .ilealth programs no less than for our hOSpI' 
tals, If the existing PSRO pro~'edures are ulliversvJly bureancratic, 
wasteful or inappropriate, let ns revise them and hnpl'ove them, or 
replace the program with one that works, I ha,'o serious reservations 
about shifting emphasis without proviclil\g incentives that can lead 
to better and more responsive Sblllc1!U'Cls and quality control pro­
cedures. 

Those are the two major points I would like to make today: 
One, the need for. inclusion of my measure H.R. 3231 to deal with 
the entire issue of providing" standards befol's 'lye actually allow 
providers to get into the business; and second, to at least raise the 
cplesbioll about ~he inapptopriateness of preferring one institution 
over another as far as PSRO's are cOllcerneel. . 

n1r. ROSTENKOWSKI. Thank you Very much, CongTeSSmt1n. 
Mr.Rogers~ 
Mr. ROGERS. Thank you very much. . .. 
I think the points you have raised al'e e:xcellent, and I am sure the 

committee will look at them carefully. 
1Ir. ROSTENKOWSKI. Dr. Cartel' ~ 



J\fr. CARTER. I am glad to have the distinguished gentleman from 
]\faine with us today. I think your statement was excellent. 

Mr. COHEN. Thank you. . 
Mr. ROSTENKOWSKI. Thank you agam.... 
Senator Moss ~ 
Thank you, Senator, for joining 1'.S tIlls afternoon. Nobody recog­

nizes more than I do the enormous contribution you made to the 
efforts that we are trying to display here. You have done a re.al 
tremendous service to our country and certainly to the effect of what 
we. are going to try to incorporate in legislation. 

It is nice to see you back here. I am sure that my colleague, j),fr. 
Rogers, would like to make some comment. 

Mr. ROGERS. Thank you, ]\fro Chairman. 
I do want to reiterate that we appreciate the remarks you made 

and that we are very much aware of the contribution you IHwe made. 
,Ve are most anxious to hear the suggestions you have to give us 
today and the testimony you will present to the committee. 

Thank you for being here. 

STATEMENT OF HON. FRANK E. MOSS, A FORMER U.S. SENATOR 
FROld: THE STATE A]' UTAH 

Senator Moss. Thank you very much, I am pleased and honored: 
to have these comments. I am privileged to come here and testify 
today. You know of my long continuing interest in this problem~ 

Senator Church, who is the Chairman of the Special Committee 
on Agillg, intended to appear but is not able to appear and asked if 
I could present for hL'l1 his written testimony together with a report 
that he is releasing today from the Comptroller General, and ask 
that these be made part of your record. . 

Mr. ROSTENKOWSKI. 1Vithout objection, Senator, those will be· 
made part of the record of this hearing. 

Semitor Moss. I am honored to be permitted to appear before these· 
two great subcommittees of the major committees of the House and 
to testii-y in fa.vor of the important legislation that you are consider­
ing to hl'lp stem the tide of fraud and abuse in Government health 
care programs. 

As you know, I served as chairman of the Subcommittee on Long~ 
Term Care of the Senate's Committee on Aging and conducted some 
49 hearings related to medicare and medicaid abuse. One result of 
tIllS work was our 12-volume report on nursing home problems. 

I would like to leave one of these reports with you as an example. 
The result is an in-depth look at the flow of drugs through nursing 
homes which we concluded is essential without controls. 

On page 284 and following, you will find a detailed discussion of 
what we termed widespread kickbacks between nursing home opera­
tors and pharmacists. 

In September of 1975, we started the first phasE.! of an intensified 
investigation willch concerned fraud and abuse among clinical lab­
oratories and related fraud perpetrated by owners of medicaid mills, 
that is, small shared health facilities which checker the ghettos of 
the major cities, catering to the walk-in trade. 
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As many of you remember, working together with the Better Gov~ 
ernment Association, we rented a storefront in Ohicago, pretending 
to be a group of practitioners opening for business. A sign in the 
,window and a telephone number announced: professional inquiries 
invited. It wasn't long before our telephone started. ringing off the 
hook. 'l'welve laboratories appeared at our storefront, and offered 
our investigators kickbacks ranging from 25 to 55 percent if we 
would agree to send all our l~boratory business to that particular 
laboratory. 

Armed with information that 12 laboratories gave kickbacks and 
the general amount that was offered, investigators sifted through 
paid billings in the Dlinois comptroller's office and constructed a pro­
file on each laboratory. We knew precisely which physicians used 
each of the 12 laboratories. We then selected 50 physicians for inter­
view from this list. 

The physicians which Qur investigators found were primarily for­
eign medical graduates working for foreign mills. When confronted 
with our information, they readily admitted receiving kickbacks 
from the laboratories as well as from other proyiders. 

However, in at least half of the interviews, the :foreign-trained 
physicians were not the recipients of the kickbacks. We learned that 
the' illegal rebates were being paid to the businessmen who owned 
the medicaid mills. We were amazed to learn that many of these phy­
sicians were workint! essentially on commission. They were allowed 
to keep only 20 to ·40 percent of the moneys they generatad from 
seeing medicaid patients. 

Clearly the incentive was to optimize patients - that is, to see as 
many patients as possible and to order as many tests as possible. In 
our financial analyses we found that some medicaid mills receive 
over $1 million from medicaid each year. Of this amount, more than 
50 percent was going to various businessmen who owned or rented 
the real estate. 

The repqrt drafted by our (lommittee staff called attention to these 
matters, &dding a number of sta.rtling conclusions. For example, the 
report concluded that $1 out of every $5 paid for clinical laborai;ory 
services is fraudulent. It concludes that a small 1l11mber of labora­
tories control the bulk of medicaid business. 

The report concludes that, at least in the States which came under 
investigation, kickbacks are widespread among labs specializing in 
medicaid business. In fact, it appears to be necessary to give a kick­
back in order to secure the business of physicians or climcs who spe­
cialize in the treatment of welfare patients. 

The average kickback to physicians or medical center owners in 
TIlinois was 30 percent of the monthly +.otal the lab received for per­
forming tests for medicaid patients. Kickbacks took several forms 
including cash, furnishin~ supplies, business machines, care or other 
gratuities as well as paYIng part of a physician's payroll expenses .. 
Most commonly it involved the supposed rental of a small space in a 
medical clinic. 

The report concludes that it is apparent that the law passed by the 
Oongress in 1972 prohibiting kickbacks and mandating a $10,000 fine 
and a yea.r in jail upon conviction is not being enforced. 



88 

'When I was r.onrront-ad with an early draft of this report, I was 
shocked by the eoncIusi(llls that the staff reached in their work wit,h 
Chicago's Better Government Association. I decided to go to that 
city and see thing:=; f~l' myself, accompanied by Senator Pete V. 
Domenici of N e,v Mexico.· 

I saw the proliferation of so-callea medical clinics spreading like 
mushrooms all over Chicago i· 

I 8aw thelr glaring signs beckoning medicaid patients to utilize 
health care services i 

I visited a postage stan'<p-size clinIcal laboratory which billed 
medicaid for almost -$200,000 last year. There was little in the way 
of equipment and no lab technicians in evidence. While the owner 
assured us as to the <J.uality of the work performed, I heard from the 
owner himself thaj; he chose to send his Wife's sample blood for test 
to an:>ther laboratory. 

I visited the sparkling Iiew laboratory of Illinois Masonic Hospi­
tal and saw its s0phistil~atedllew machines, only to learn that the 
hospital could not obtain much medicaid lab· business because of its 
refusal to offer kickbacks: 

I interviewed a physician who received over $100,000 from medi­
caid last year. I asked him to check nine lab invoices presented to 
medicaid for payment by D. .T. Clinical Laboratory of Chicago 
against his records. The doctor told us that he hn.d not ordered 55 
percent of the $259 total in lab tests for which D . .T. had billed the 
lUinois medicaid program on these nine invoices. 

The same doctor told us that he received a rebate of $1,000 per 
month from the laboratory in exchange for sending them all his 
medicaid business. The kickback was described as rent· for a 6- by 8-foot 
room in the physician's office. The doctor's rent for the entire suite 
was $300 a month and yet he received $1,000 per month for the 
rental of a 6 by 8 rocm ! 

Finally, I interviewed a businessman who owns two medical clinics 
employing foreign-trained doctrors who received about $300,000 in 
medicaid payment!:! in 1975. This man admitted sencliug all of his 
lab business to one company in Chic!l,go. He told us he received n. re­
bate of 50 percent of the amount medicaid paid for laboratory tests 
which physicians in his clinics ordered for welfare patients. 

I cite these facts to you in support of the contention that. fraud 
and abuse is rampant ill the medicairl program. III my view, this is 
because of the bifurcated nature of the medicaid program. Both the 
States and the Federal Gove1'llment are looking to each other to pre­
vent :Eraud and abuse. Technically, tIle States are responsible; at least 
that is my reading of title XIX. 

In onler to document this p'oblem further, we decided to an in­
depth look at the operation of the medicaid program in the State of 
New York. In addition to the normal investitS'ative techniques we 
decided to have invesuigl,ttors pose as medicaId patients entering 
shared health facilities for treatment. 

Our staff also poned as businessmen who answered aels in the New 
York Times wlu'Te every Sunday the display of medicaid mills for 
sale continues. Our findings are contained in the report, "Fraud and 
Abuse Among Practitionep Participating in the Medicaid Program," 
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which I provide to this committee for its use. We learned a great 
deal from this experience. 

For example: The provider ablL a and surveillance activities in the 
city and State of New York are in a shambles. Despite the fact that 
Federal funds have been made available, at the rate of 90 percent fo~' 
development and 75 percent of the operating costs of automated data 
systems, the management systems at the State and GOlmty level have 
not been modified since the start of the medicaid program 10 years 

agNew York City, despHe an impressive computer capability, does 
not have such rudimentn,ry fraud detection aids as provider, vendor, 
and recipient profiles. All of its files beyond the past 3 months are 
stOl'ed in pasteboard boxes in a warehouse in Ryerson Street in 
Brooklyn. Efforts to prosecute cases have been hampered by the i"il.~ 
ability to retrieve the original invoices submitted by providers which 
are in these cardboard boxes, often broken open and scattered about. 

One city employee on the scene told us th3,t if we can recover 50 
percent of the invoices we want, we're lucky. 

As an example of what happened when perfectly healthy Senate 
investigators entered medicaid mills posing as derelicts, I offer the 
following: 

One. Private Roberts entered Gouveneur ~ledical Center in the 
lower East Side of Manhattan, New York City, complaining of burn­
ing and discharge in his urinary tract. He was given a general ph:vsi­
cal and a tuberculosis-TB-test, told he had a hettrt murmur and 
given an electrocardiogram-EKG. A second shopper, Investigator 
William Halamandaris, entered the same clinic several minutes later 
complaining of a possible head cold. His head cold was diagnosed 
as sinusitis. He was given a general physical, an ERG, a TB test, 
told he had a severe heart murmur and that he probably had rheu­
matic fever as a child. III addition, the doctor ordered a series of 
X-rays of the patient's sinuses and· chest, and referred him to the 
heart specialist-all in the space of 3 minutes. 

Third shopper, Patricia G. Oriol, chief clerk of the Senate Com­
mittee on Aging, entered this same clinic a month later complaining 
of a possible cold. She too was told she had a severe heart murmur 
and high blood pressure and tolcl to return for further tests. 

All three shoppers were given a large amount of medicatjon and 
specifically instructed to have the prescriptions filled at the pl1ar­
macy next door. It is a violation of New York State law to recom­
mend a specific pharmacy. 

Two. At the Riis-Wald Medical Center, one block away from the 
Avenue C Clinic on the lower East Side, Private McDew was given 
a geneml physical, referred to the chiropmctor and the podiatrist. 
The podiatrist informed Private McDew that he had hammer tee, 
and flat feet-for which the podiatrist placed arches-actually they 
were small pieces of sponge in his tennis shoes. He was also told 
his feet s1,veat. Subsequently, the same shopper met the same podia­
trist-again on referral as a result of a ping-pong-in a second 
clinic in uptown Harlem. The podjatrist, after putting face and 
name together, checked his notebook and informed our investigator: 
Remember what you had before ~ 'Well, you've got it again. He placed 
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another set of arch supports'-this tune in the investigator's ox­
fords. In addition to arch supports, Private McDew received skull 
and chest X-~~ys more than lO-aJ.?-d was ordered to return n~?'t 
week for addItIOnal tests. When PrIvate Roberts entered the RllS-
WuJd Clinic, he received a general physical and was referred to the .,... 
pOtUatrist, but had to refuse treatment because his toes had been 
painted the previous day by another podiatrist. 

I have other examples. I will not read them. 
As you lrnow, Mr. Chairman, I too, posed a~ a medicaid patient .,. 

and sought treatment at the East Harlem Mechcal Center and two 
other mills in New York. From that experien~e I formed some im­
pressions as to what it is like to be a medicaid patient. At our recent 
hearings I stated: 

If you are a medicaid patient, you can expect to be treated in a clinic located 
in a dilapidated part of the city. 

The outside of these clinics, or medicaid mills, are garish. :i\rost offer a brick 
facade. They may be brightly painted, with awnings, banners ana pennants 
attracting the eye. The front window lists an impressive array of services­
ever~'thing from a psychiatrist to a pocUatrist. 

Inside, it will be cramped and sparsely furnished. It will be dirty. Cleanli­
ness is not prized in medicaid mills; it costs too much money. The floors look 
like they haven't been swept in a month and the restrooms a.re abominable. 

As you enter a mill you will be greeted by 'a receptionist 'Or someone l'Vho 
looks like a nurse. This is important because you never lrnow for sure. This 
receptionist will ask for your medicaid care. She will xerox it a number of 
times. You may te asked who you want to see or wtat your medical problem 
is or you may not. 

Now you wait for an hom:, sometimes two. While you wait the l'eceptionist 
or someone else may suggest that you should see Dr. So-am1-so, the chiroprac­
tor, or Dr. XYZ, the podiatrist. 

When you do get to see ·a practitioner, your visit will be brief-usually from 
3 to 5 minutes-and the examining room will be tiny. 

You will be given a general examination no matter how specific your com­
plaint. If blood pressure is taken o. !l stethoscope is used, the odds are it will 
lJe clone through your clothing. It is likely that yon will not be touched. Medi­
caid doctors don't like touching their patients. 

At some point the doctor wlll take blood. The taking of h100d confirms tl1at 
trentment lias been rendered to the patient, but, perhaps just as important, 
sllmples presented to clinical laboratories will generate a return of $15 each 
from the laboratory. 

Itt addition, you are going to be asked for a urine sample; you will be I!ivell 
a numher of X-rays and perhaps a sbot or two. You can count on receiving 
seyeral prescriptions. In most cases you will be directed to a particular phar­
mney to haye your prescriptions filled. 

It you're not sick, you won't be told you're not sicl.. If you p.re sick, the 
orllls are you won't be helped. In the last analysis, the hest description is the 
onegiYen to us by a mill owner who saic1 "Medicaid isn't medicine, it's busi­
nesS. Curing patients is good medicine but bad lfUsiliess. 

From our experience posing as businessmen from Chica.go trvin.g 
~o puy in~o the :medicairl mill business we gath~re.d totally iJ.?-credible 
mformatIOn. ~fill owners told us "how to mn,XlllllZe our patIent rev­
em,les," how to cheat and not. get caught, and that protection against 
the enforcement of e.xistin.g standards could be purchased by payoffs 
to ,appropriate health officials. 

AccOlnl?aniecl by a physician we sometimes got down to dickering 
on the prICe we would pay. One owner wanter1 to make us a nackage 
dp,al and throw in some of his "medicare mills" in :Miami. Still other 
owners spoke of tho involvement of organized crime in the business. 

.w. 
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They spoke of using arson as a means of disposing of an lmprofitable 
mill-collecting the fire insurance. They spoke of some union officials 
who allegedly are rtmning a protection racket charging a founder's 
fee for allowing a mill to be located in a particular area. . 

All of these facts were turned over to the U.S. attorney for the 
Southern District of New York with whom we wete working closely. 
His investigations continue. . 

From my first-hancl person!1.l e:l>:perience I want to tell you that I 
am outraged. I am angry that money the Congress has appropriated 
for cam of the aged, blind, and disabled is going te· line the pockets 
of a few businessmen and real estate operators who own shared health 
facilities in the ghettos of our large cities. 

I am angTy that more than 10 years after the enactment of the 
medicaid program we find the resurrection of that abhorrent dual 
track of medical care which provides one standard of care :lor the 
rich or comfortable and another for the POOl'. 

I am angr:r that so much of the taxpayers' hard-earned dollars are 
lost to fraud and abuse. Our citizen,c; work too hard for their money 
to be able to stomach the fraud and abuse which by now must be 
evident to anyone who subjects the medicaid program to even the 
slightest scrutiny. 
If I were to estimate how much fraud there is in medicaid, I wonld 

guess about 10 percent or $1.'7 billion. TIllS is jl1St an educated guess. 
Many people who have worked in this field tell me it is more like 20 
percent. However, I suggest the size of tIle theft is not the problem. 
There is abundant evidence that medicaid is not working. Our in­
ability to manage tIns program custs a cloud over our ability to man­
age a 10-times-Iarger national health insurance. 

By way of solutions, I endorse the fraud and abuse bill you are 
considering. This will help in the short run. In addition to creating 
an Office of Inspector General in HEW, which the Congress accepted 
last year, I have suggested creating a new Division of Health and 
'Welfare Fraud within the De})artment of Justice to prosecute fraud 
in gO'/ernment health care programs. The reason for this idea is that 
we learned that thousands of dollars were being lost to the Federal 
Treasury every day because of the running of the statute of limita­
tions; by the same token, numerous lawbreakers escaped punishment 
as medicare and medicaid cases languished on the desks of our U.S. 
attorneys. 

By way of longrm~ so1utiollS, I ,think you s110ulc1 take a hard look 
at the way we fuiance government health care programs. I am con­
fident that the members of the two committees represented here today 
will be able to fashion appropriate solutions. 

Thank you for inviting me to be here. 
[Senator Chu1.'ch's statement and the report by the Comptroller 

General follow:] . 

STATEMENT OF HON. FRANK CRUROH, OHAffilfAN, U.S. SENATE SPECIAL 
OOMlIfrTTEE ON AGING 

lVIr. Ohairman and members, it is goocl to be here today as you consider solu­
tions to wiclescale fraud und abuse in government health care programs. Thank 
you for inviting my testimony, and for the generoUS references in your staff 
report to the work of the Senate Special Oommittee 011 Aging. 
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On behalf of that Committee, I would like to share briefly with you some 
of the evidence we have derived from several reports, field worl;:, and more 
than 50 hearings over the past seven years relating to one or more aspects of 
the Medicll1:e and Medicaid program which we have conducted in the past 7 
years. 

NURSING ROUES 

Senator Franl;: E. Moss, recent Chairman of our Subcommittee on Long-Term 
Care, the Committee has released a series of reports on nursing home prob­
lems. Among the abuses cliscussecl were: 

I):ickbacks between pharmacists. other vendors ancl nursing homes. 
Listing wives or other family members on the payroll when no work was 

performed. 
Making donations to political parties and charging them to Medicaid. 
Contracting with wholly ownecl suhsicliaries and pretending that the high 

cost passed on to ~redicare could be justified as an "arms length" transaction. 
Charging Il....:cessive legal fees or excessive travel and entertainment expenses 

to Medicaid. 
Withholding the $~5 a month personal spending allowance guaranteed to 

Medicaid patients. In this connection, all 30 nursing homes surveyed by the 
General Accounting Office in its 5-State Sample were found to have serious 
shortcomings in the protection of. patients"funds. This audit, whic11 we released 
nearly a year ago, bas called upon HEW to issue new regulations to protect 
the integrity of patients' fur.ds. To my knowledge, the Ford Administration 
had not done so before it left office. 

At this point, I would like to release our latest GAO report. We had asked 
GAO to evaluate the types of inflated or unallowable costs being most often 
identified by audits, ancl the adequacy of HEW and State system controls to 
detect such costs. 

The audit, which I am mal;:ing public today, concerned the States of New 
Yorl" Massl'.c11usetts, Florida and Virginia. GAO states that the most prevalent 
unallowable <costs involved: 

Nursing homes "failing to offset certain costs with related income." For ex­
nmple, a county-owned nursing home in New York failed to report $166,000 in 
income from Medicare for in-house physician services til "'edicaid patients but 
claimed' the full cost of physicians' salaries as a l'eim'oursable Medicaid ex­
pense. Similarly, a Florida nursing home admitted contributions of $26,700 
made by families and friends on behalf of specific patients. No adjustment was 
made to the Medicaid cost report by the facility for these contributions. 

Cost unrelated to patient care. At one for-pl'ofit nursing home in Florida 
State auditor" detected $79,000 in suc11 charges, or 19 percent of the total costs 
claimed. Among the items disallowed wel:e $32,700 in owner's compensation, 
because it was in excess of the Medicare guidelines; $26,600 in income from 
the sale of Meelical supplies that should have been offset against medical supply 
expense of the home; $6,100 of interest, because it was paid to stockholders; 
$6,700 for a Cac1illac automohile and boat eXT''}nses and depreciaiton not re­
lated to patient care; $3,000 in equipment rental income which should have 
been offset against related income; $l,GOO income on drugs which exceeded 
expenses; $1,600 in consultant and director'S fees and $3,700 for other items 
suc,:l1 us personal travel and entertainment expenses, telephone expenses l'elateel 
to an officer's home phone, auto tires not related to patient care and income 
from incidental oxygen sales not offset against expenses. 

Unsupportec1 or "paper" costs. In Massachusetts, a city-owneel nursing home 
claimed as a reimbursable cost a "paper" property til."': hill from the city for 
$123,000, which was not actually paid. In all, amlitors disallow-ed $223,000, or 
20 percent oJ; $1.1 million in costs submitteel by this municipal nursing home. 

GAO concluelecl tlmt fieW audits (as c1istinguished from elesk audits) were 
highly productive regarcUess of whether the facility, was private nonprofit, for­
profit, or a public facility. GAO noted that Maslmchusetts and New York were 
having cliflicnIty collecting overpayments and that Florida had taken no action 
to ielenttfy 01' ('ollect o'·~l'payments. Only Virginia had adopted procedures to 
facilitate systematic identification and recovery of overpayment. Consequently, 
GAO ,calls upon HIDW to assess perioc1ically the States' efforts to ielentify over­
payments and to d<my Federal financial plwticipation when States do not estab-
lish effective recovery programs on a timely basis. . 
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HOSPITALS 

Over the years the Committee on Aging has paid relatiV(lly little attention 
to hospitals. We believe that most are reputable and offer good care. However, 
there is a new kind of hospital springing up in the ghettos of OUr major cities, 

" and we beliere they require scrutiny. 
At our hearings in September 1975, one investigator testifttld llbout unneces­

sary surgery bl:;ing performed at one Chicago hospital. Employed as a janitor, 
he learned that one doctor performed more tonsillectomies in a day th·!U1 six 
doctors performed in a week at Chicago's busiest ear, nose, and throat clinic. 
The victims included a family of six youngsters who had this surgery on the 
same day with little evidencb of medical necessity. '.rhe investigator, clad in 
his janitorial overalls, was requesteel to help move patients in the operating 
room and was assigned the task of monitoring patients after surgery. 

A secolJel investigator testified he took a room in a skid row hotel to test 
the theory that it servecl as a recruiting point for an unscmpulous ambulance 
company and a second Chicago welfare hospital. He found the story true. Upon 
finding that the investigator (an apparent drunk) had a Medicaid cnrd, the 
flop house operator gave him a jug of ,dne and arranged an ambulance 1;ide 
to the hospital on the other side 0:; the city. The ricle cost tbe taxpayers $45 
for the pickup and $1.35 a mile thereafter. While at the hospital the falsely 
alcoholic investigator received little attention; however, the hospital -record") 
suggested medical complications and treatments for which the hospital was 
reimbursed. 

I would ma1re it clear that these two examples arc not cause to indict all or 
large numbers of America's hospitals, by any means. I simply suggest that we 
need to examine closely the billings of some hospitals which trade largely in 
l\Iedicaid patients. I would emphasize that hospitals receive 31 percent of 
:Medicaid funds but account for less than 3 percent of the lIIedicaid amlits 
conducted by the HEW amUt agency in the last 5 years. 

CLINICAL LABORATORIES 

You probably are familiar with our recent in vestigatioll and report about 
fraud Itnd abuse among clinical laboratories. In onr 5-state study we con­
cluded that $45 million out of the $213 million in Medicare and Medicaid pay­
ments Iror laboratory services is either fraudulent or unnecessary. We fOIJ;nd 
the uVI;,rage kickbacl( in Illinois between laboratories alld owners of shared 
health !:acilities was 30 percent of the total which Medicaill paid to laboratories 
for tests performed for ~fedicaid patients. 

We concluded: "In practical terms, this all means thnt any laboratory so 
inclined can bill Medicaid for a patient a doctor has never seen for blood never 
drawn, for tests never performed, at a rate exceeding four times cost and 
twice the prevailing charge fOr private paying patients with nearly absolute 
assurance that they will not be caught and prosecuted." 

As a postcript, a followup neld examination and a more recent letter from 
au informed source indicates that these llractices al'e continuing in California. 
In Illinois, however, U.S. Attorney Sam Sldnner 'has indicted 6 of the labora­
tories which we investigated initially. In New York, fee schedules for labora­
tories have been reduced 30 percent, and Assistant U.S. Attorney George Wil­
son has also obtainecl half a dozen indictments against laboratories. 

PHAR:.\IACIES 

In addition to being unwilling participants in Idcl;:bacl{ schemes, pharmacists 
are involved in other schemes which may be as widespread. In September 1975, 
the Michigan Post' Payments Surveillance Unit testified that the most fre­
quent pharmacy ahuses they encountered include: 

Billlng for none~istent prescriptions. 
Supplying generic drugs and charging for brand names. 
Dispensing less than the prescribed amount of medication and charging for 

the fnll amount. 
"Fee splitting," or charging for two 15-c1ay supplies instead of one SO-day 

supply of drugs. 
These same kinc!s of abuses were encountered in our recent investigation of 

shared health facilities or "Medicaid mills." 
\( 
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PRACTITIONER ABUSE: :MEDICAID MILLS 

Last August we revealecl our in-depth investigation o:E shared health facili­
ties or Medicaid mills located in urban ghettos. These f'1.cilities thrive on great 
numbers of patients. '.rhe more patients the more mor;."J. In a typical facility, 
all medical disciplines are represented, from psychiatry to podiatry. The owner ~ 
is generally a businessman who rents or hus title to the building. He hires 
practitioners (usually foreign trained) und pays them on a comm~ssion busis. 
He allows them to keep only 30 to 50 percent of the income they g(merate from 
Medicaid. Practitioners are pushed to see more and more patient!! in less and 
less time, to order unnecessary tests and to "share" patients with other practi-
tioners without regard to medical necessity. As a result of these factors and 
the slow Medicaid payment, it is not surprisinl~ that reputable physicians and 
dentists avoid l\:Ieclicaicl practice and that the quality of care offered in shared 
health facilities leaves much to be uesired. 

FACTORING COllIPANIES 

Physicians and other providers who have large outstanding accounts receiv­
able cannot afford to wait four or five months to be paid by Medicaid. Conse­
quently, in states with slow payment, providers may deal with a factoring 
company which offers cash in exchange for the accounts receivable. Factoring 
firms take a cut of from 12 to 25 percent for their trouble in collecting the 
money. 

The Better Government Association of Chicago and the Chicago Tribillle 
have asserted that organized crime i,'i/ muscling into tlle factoring busmess. In 
testimony before our Committee till.: BGA reported investigating 3,569 phy­
sician bills submitted to factors, of which some 1,711 had allegedly been raised 
to higher amounts by factoring firms. Factoring firms dispute both charges. 
For my part, I would like to strongly protest the delays in Medicaicl reim­
bursement to providers in some States. ~'his is the root of the factoring prob­
lem. It is also a significant disincentive to attracting honest harnworking 
practitioners to our ghetto areas. To my way of thinking, delays in payments 
of three, four, or five months are inexcusable. 

HOllIE HEALTH AGENCIE<;l 

As a strong advocate of the need to expand homo health benefits as an alter­
natiye to institutionalization, I emphaticaliy believe tilat ways must be found 
to protect the fiscal integrity of home health programs under Titles XVIII, XIX, 
and XX of tile Social Security Act. A particular problem may be presented by 
Title XX which is essentially a block grant program with 75 percent Federal 
funding ta help the States establish social Mrvice programs for indigents. 
There are few controls evident in tIlis program. As you know, Mr. Chairman, 
we plan to pursue this and related issuer; in hearings on March 8. 

RECOMMENDATIONS 

Mr. Chairman, I 'am convinced that-despite the important investigations 
of several Committees '0£ the Congress-we still do not understand very much 
'about fraud and abuse, and, I am sure, even less about how to correct the 
problem. Like the little boy with 'a fishing pole bent double, we don't know 
exactly what we have caught, hut whatever it is, it is .a big one. 

I heartily enclorse the provisions of the bill you are addressing here. today, 
but I want to echo tIle caution of Chairman Rostenkowski. He reminded his '!!. 
colleagues at the time of illtroclnction that the passage of this bill is only a 
small, albeit hadly needed, first step. I think tilat it is vital that we continue 
our investigations and hearings in an effort to :Learn precisely what is wrong 
witll Medicare and Medicaid. One area which should receive our attention is 
our method of reimbursing providers. It seems to me that payment, the amount, 
metLu(l of computation, and C'ontrols to assnre that quality services are de-
1!verecl are thl~ crucial questions with which we must grapple. 

111 the short run, there are a number of tIlings we can do. The Fraud and 
Ahuse bill pendinJ!; here today Hnbraces many of them. I particularly favor 
making fraud a felony instead of a misdemeanor under Medicare and Medicaid. 
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I think we should do everythIng possible to help the States establish offices 
similar to that of Mr. Charles J. Hynes, Special Prosecutor for Nursing Homes 
and AS8istant Attorney General, State of New York, who testifiecl here this 
morning. 

It is my feeling that Federal financing to help the States to hire auditors,' 
and investigators would be of immense assistance. In the audit I relea&ed to­
day. GAO points out the importance of field audits. 1IIr. Hynes has been able 
to identify $2,500 in inappropriate pHyments for every day an auditor is on 
the job. As for the ntility of trained investigators, the l\Hchigan "Fraud Squad" 
to which I referred, with respect to pharmacists, reportl:- recoveries of $6 'for 
every $1 spent ill investigative salaries. 

What I am suggesting is that we consider furnishing Federal funding for a 
period of three years to help the States establish enforcement units, and hire 
the investigators and the auditors they neeel Thereafter, the Federal fuuding 
for personnel might be phased out, "ith the States keeping the mouey re­
covered as a result of successful enforcement actions. Thi!" approach, I should 
thin!" would offer the States a strong financial incentive to t'l'otect the integrity 
of the Medicaid program. 

r plan to introduce such a measure in the Senate. r offer it to you in prin· 
ciple for your consideration. 
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REPORT TO THE SUBCOMMITTEE 
ON LONG-TERM CARE 
SPECIAL COMMITTEE ON AGING 
UNTTED STATES SENATE 

BY THE COMPTROLLER GENERAL 
OF TIIE UNITED STATES 

State Audits To Identify 
Medicaid Overpayments 
To Nursing Homes 

Social and Rehabilitation Service 
Department of Health, Education, anti Welfare 

This report identifies the most prevalent types 
of excessive costs which have been identified 
and disallowed in audits of skilled nursing 
facilities in four States. It discusses HEW's 
efforts to implement section 249 af Public 
Law 92·603, which requires the States, begin· 
ning July 1, 1976, to reimburse nursing 
homes on a cost·related basis. Some States 
need to increase their audit effort to meet 
existing re::tulrements and increase their ef· 
forts to recover overpayments identified in 
audits. 

Hi'lO-77-29 JAN. 24.1977 
w. 



. if 

97 

COM!'TROLt..ER GENERAL OF THE UNITE" STP.TES 

WASHINGTON. D.C. %O~a 

8-164031(3) 

The Honorable Frank Church 
Chairman, Subcommittee on Long-Term Care 
Special Committee on Aging 
United States Senate 

Dear Mr. Chairman: 

This report is in response to the Subcommittee's request 
for information about the methods and techniques used by 
nursing homes to inflate Medicaid costs and reimbursements. 

This information is based on analysis of the costs dis­
allowed in 340 desk and field audits made by the States of 
New York, Massachusetts, Florida, and Virginia and in our 
audits of 12 skilled nursing facilities in the four States. 

The report also addresses the Department of Health, 
Education, and Welfare's actions to implement section 249 of 
Public Law 92-603, which requires States, beginning July 1, 
1976, to reimburse skilled and intermediate nursing facili­
ties on a cost-related basis. 

Our review was made pursuant to the Subcommittee's re­
quest of December 19, 1974. As requested, we have not pro­
vided HEW, the States, or the selected nursing facilities an 
opportunity to review and formally comment on Qur report. 
However, we have discussed our findings with HEW repre~enta­
tives and communicated our findings to the States and facili­
ties involved . 
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B-15403l(3) 

This report contains recommendations to the Secretary of 
HEW. As you know, section 236 of the Legislative Reorganiza­
tion Act of 1970 requires the head of a Federal agency to 
submit a written statement on the actions taken on our rec­
ommendations to the House and Senate Committees on Government 
Operations not later than 60 days after the date of the re­
port and the House and Senate Committees on Appropri'ations 
with the agency's first request for appropriations made more 
than 60 days after the date of the report. We will be in 
touch with your office in the near future to arrange for 
release of the report so that the requirements of section 236 
car. be set in motion. 

Comptroller General 
of ~he United States 

2 

., 
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ABBREVIATIONS 

CPA Certified Public Accountant 

GAO General Accc'mting Office 

HEW Department of Health, Education, and Welfare 

rCF intermediate care facility 

SNF skilled nursing facility 

SRS Social and Rehabilitation Service 

• 
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COMPTROLLER GENERAL'S 
REPORT TO THE SUBCOMMITTEE 
ON LONG-TERM CARE 
SENATE SPECIAL COMMITTEE 
ON AGING 

STATE AUDITS TO IDENTIFY MEDICAID 
OVERPAYMENTS TO NURSING HOMES 
Social and Rehabilitation Service 
Department of Health, Education, 
and Welfal:e 

Nursing homes submit reports of their costs 
for each year to agencies of their respec­
tive States. These reports are used to 
determine how much these homes will be reim­
bursed by Medicaid. The objectives of this 
review were to obtain information on 

--the types of inflated or unallowable costs' 
being identified by audits, 

--the adequacy of HEW and State systems and 
controls to detect such costs, and 

--the progress being made by HEli in imple­
menting section 249 of Public Law 92-603, 
requiring that payments under Medicaid 
for nursing home services be made on a 
reasonable cost-related basis effective 
JUly Ii 1976. 

UNALLOWED COSTS IDENTIFIED 

The most prevalent unallowable costs iden­
tified by State and GAO audits involved: 

--Nursing homes failing to offset certain 
costs with related income. For example, 
a county-owned nursing home in New York 
failed to report $165,000 in income from 
Medicare for in-house physician services 
to Medicaid patients but claimed the full 
cost of the physicians' salaries as a 
reimbursable Medicaid expense. (See 
p. 15.) 

--Costs not related to patient care. At 
one profit-making nursing home -in Florida, 
for example, State auditors disallowed 
costs for luxury automobiles and travel 
expenses. (See p. 17.) 

~. Upon removal, the report 
cover date should be noted hereon. 

i HRD-77-29 
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--Unsupported or ·paper" costs. In Massa­
chusetts, a cit~'-owned nursing horne 
claimed as a reimbursable cost a "paper" 
property tax bill from the city for 
$123,000 which was not aqtually paid. 
(See p. 13.) 

Of more than $300 million in total costs 
submitted by nursing homes, the States did 
not allow about 3 percent or almost $9 mil­
lion. An additional 2.4 percent of costs 
claimed by n~rsing homes, or approximately 
$7 million, were not allowed because of 
State maximum payment limits, or ceilings. 
On the other hand, StLte audits uncovered 
allowable costs of over $2 million which 
had been understated by the nursing homes.' 
(See p. 4.) 

In addition, GAO performed field audits 
involving about $35 million in claimed 
costs and identified $0.4 million in costs 
erroneously claimed and $0.4 million in 
reported costs exceeding the applicable 
State ceilings for nursing home reimburse­
ment. GAO's findings of erroneous costs 
were in addition to findings in State 
audits for those same nursing homes. (See 
p, 4.) 

MEASURES TO IDENTIFY AND 
RECOVER OVERPAYMENTS 

Field audits were productiVe in identifying 
costs that were claimed by nursing homes 
but should be disallowed. Field audits 
were productive regardless of whether the 
home was private nonprofit, profit-making, 
or public. At the time of GAO's visits in 
mid-1975 the States varied subst8ntially in 
their field audit efforts. 

--Florida bad not issued any field audit 
reports on nursing homes since the State 
Medicaid program began in January 1970. 
By May 1976, Florida had issued audit 
reports on 23 of the State's 261 nursing 
homes. (See p. 23.) 

it 
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--Massachusetts' policy was to field audit 
all nursing homes each year, but the 
State had a 2-year backlog. (See p. 24.) 

--New York had completed field audits of 
only 98 of 540 skilled nursing facili­
ties since the State Medicaid program 
began in May 1966. The State limited 
its field audits to for-profit skilled 
nursing homes. (See p. 24.) 

In addition, law enforcement officials in 
Ma~sachusetts and New York had used field 
audits to get several convictions of nurs­
ing home operators for fraudulently claim­
ing costs to the Medicaid program. (See 
pp. 24 and 25.) 

On July 1, 1976, HEW issued regulations 
requiring all States to field audit all 
nursing homes over a 3-year period unless 
the State already has an acceptable field 
audit program. (See p. 23.) 

The co~t of State field audits will be 
justified if the States can prevent over­
payments and r.ecoup overpayments identified. 
Only Virginia appeared to have an effective 
program for recovering overpayments. (See 
p. 28.) 

Massachusetts and New York had $13.6 million 
in overpayments outstanding aad problems in 
recovering it. (See pp. 26 and 28.) Florida 
had no recoupment program, had ne'17er recovered 
any payment from a nursing home for any rea­
son, yet claimed it could recoup overpayments. 
(See p. 26.) 

HEW should direct iti Social and Rehabilita­
tion Service to 

--assess periodically whether ea~h State 
identifies and reports prol1J,ptly overpay­
ments to nursing homes, as required, and 

--deny Federal participation in overpay­
ments when States do not establish an 

'I effective recoupment program promptly. 

~ iii 
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IMPLEMENTING THE LAW 

Although Public Law 92-603 was enacted on 
October 30, 1972, HEW did not issue final 
regulations until July 1, J.976, and permits 
states to delay full imp1enentation until 
as late as January 1, 1978. (See p. 30.) 

The implementation of section 249 undoubtedly 
will cause some States and the Federal Govern­
ment to spend more money- on nursing home serv­
ices. However, the regulations contain 
features--such as authorizing reimbursement 
limitations and requiring field audits--that 
could enable the States to reduce the finan­
cial burden of changing reimbursement systems . 

. t·· 

iv 
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£HAPTER ! 
INTRODUCTION 

On December 19, 1974, the Chairman, Subcommittee on 
Long-Term Care, Senate Special Committee on Aging, asked us 
to identify techniques used by nursing home operators in 
New York to inflate Medicaid costs and reimbursements. He 
was joined in this reques~ by 14 New York Representatives 
and four Representatives-elect. The Subcommittee later 
agreed that we should exp~nd our review to include the 
States of Florid~, Massachusetts, and Virginia. 

THE ~lEDICAID PROGRAM 

Medicaid--authorized by title XIX of the Social Security 
Act, as amended--is d grant-in-aid program under which the 
Federal Government pays part of the costs incurred by States 
in providing medical services to persons unable to pay for 
such care. The f.ederal Government pays from 50 to 78 per­
cent of the costs incurred by States in providing medical 
service~ under the Medicaid program. The Social Security 
Act requires that State Medicaid programs provide skilled 
nursing home services. About 7,100 skilled nursing facili­
ties (SNFs) participate in the Medicaid program, and about 
4,000 of the SNFs also participate in Medicare. 11 In fiscal 
year 1976 the Federal share of Medicaid payments-to SNFs was 
estimated at $1.5 billion, 20.3 percent of the total esti­
mated Federal share of Medicaid payments to all providers of 
services. 

At the Federal level the Medicaid program is adminis­
tered by the Social and Rehabilitation Service (SRS), within 
the Department of Health, Education, and Welfare (HEW). 
States have primary responsibility for initiating and admin­
istering their Medicaid programs. 
----_._--
!/Medicare, authorized by title XVIII of the Social Security 

Act, is the Federal health insurance program for the aged 
and disabled. Part A of Medicare provides hospital in­
surance and also covers certain post-hospital care in 
SNFs or in a patient's home. 

1 
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Until July 1976, Federal regulations (45 CFR 250.30 
(b)(3)(ii)) stated that payment under MedLcaid for SNF serv­
ices shall be "customary charges which are reasonable." 
These regulations also stated that the Medicaid payment rate 
should not exceed the Medicare payment rate. The two general 
methods of establishing reimbursement rates were on a cost­
related or fixed-fee basis. When rates were on a cost­
related basis, the regulations provided for "appropriate 
audits." 

Section 249 of Public Law 92-603, enacted October 30, 
1972, requires that effective July 1, 1976, SNFs in all 
('~-' --. ':;e reimbursed on a cost-related basis. 

!YEes' of audits of SNF costs 

Depending on the State reimbursement system, the SNFs 
submitted their actual costs, generally fo~ a previous year, 
to the State agency or its fiscal agent. These submissions 
were generally referred to as cost reports and were used to 
determine the amount of reimbursement. 

state audits or reviews of cost reports consist of either 
desk audits or field audits. Desk audits consist of an exami­
nation of the cost reports and any relateJ docum~nts at the 
State's office or that of its fiscal agent. In such an exami­
nation, the reviewer looks for obvious mathematical errors or 
other discrepancies, compares the costs submitted with pre­
vious years' costs, checks the costs reported against any 
State ceilings or limitations, and attempts to identify and 
eliminate any obvious unallowable or excessive costs. Un­
resolved questions may be answered by telephone. On the 
other hand, field audits--which may be in addition to the 
desk aUdit--consist of visits to the SNF and in~lude exami­
nations in varying detail of the institution's accounting 
records and supporting documents such as payrolls and in­
voices. 

SCOPE OF REVIEW 

on 
The objectives of our review were to obtain information 

--the types of inflated or unallowable costs being iden­
tified by audits, 

2 

.. 
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--~he adequacy of HEW and State systems and controls to 
detect such costs: and 

--the progress being made by HEW in implementing sec­
tion 249 of Public Law 92-603. 

Our review included work at HEW headquarters in Wash­
ington, D.C., and HEW regional offices in Atlanta, Boston, 
Philadelphia, and New York. We visited State agencies in 
Florida, Massachusetts, New York, and Virginia,· where we 
reviewed and analyzed selected reports of desk and/or field 
audits of SNF cost reports. 

In analyzing the various State desk and field a'.lldits, 
we did not attempt to evaluate the reasonableness of any 
particular disallowance except to note inconsistencies. We 
visited a total of 12 SNFs in these four .S·tates, and at each 
facility W~ audited selected costs reported on the latest 
Medicaid cost report submitted to the State for reimburse­
ment purposes. These SNFs included proprietary, private 
nonprofit, and public facilities. 

3 
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CHAPTER 2 

IMPACT OF STATE AUDITS 

AND CEILINGS IN CONTROLLING 

NURSING HOME COSTS 

In the four States we reviewed, the methods for identify­
ing and disallowing infl~ted costs claimed by skilled nursing 
facilities consisted of (I) desk and/or field audits of cost 
reports and (2) limitations or ceilings on total reimbursable 
costs or o~ specific categories of expense. In the 340 State 
desk and field audits we analyzed, the States disallowed 
about $9 million as erroneously claimed, about 3 percent of 
~~p r30~ million in total ~osts submitted by SNFs for reim­
bur~ement by Medicaid. 

An additional $7.3 million in costs, about 2.4 percent 
of the costs claimed or submitted by SNFs, were not allowed 
because of the application of the States' ceilings. The 
State audits also increased the costs allowable to SNFs by 
about $2.3 million primarily through identifying understated 
costs during the State field audits. 

For the 12 SNF cost reports we reviewed involving sub­
mitted costs of about $35 million, we identified an additional 
$385,000 in erroneously claimed costs that should have been 
disallowed by the State and an additional $379,000 which was 
or should have been disallowed because the costs exceeded the 
applicable ceilings. Some of these 12 SNF cost reports had 
not b~en field audited by the State prior to our review, but 
all had been desk audited. Our findings of erroneously 
clai~ed costs do not duplicate findings from any other. audit. 
A State-by-State summary of these various audits is included 
as appendix I of this report. 

The most prevalent types of disallowances jdentified by 
State audits and our audits involved 

--the failure of SNFs to offset certain costs with re­
lated income, such as interest expense not offset by 
interest income; 

---costs not related to patient care, such as personal 
expenses of SNF operators and public relations and 
advertising expenses; and 

4 
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--unsupported or "paper" costs primarily involving 
"non-arm's-length" transactions between entities 
rela~ed by ownership or control. 

STATE SYSTEMS FOR LIMITING PAYMENTS 
OF COSTS TO SNFs AND IDENTIFYING 
UNALLOWABLE COSTS 

The methods used by the four States to limit costs reim­
bursed to SNFs ranged from a rather elabora~e system used by 
New York, including ceilings on individual items such as 
administrative saiaries and property expenses, to a modified 
version of the traditional Medicare reimbursement system used 
by Virginia, which paid SNFs on the basis of estimated costs 
and later made retrospective cost determinations thr.Jugh desk 
or field audits in accordance with the Medicare reimbursement 
principles 11 subject to an overall maximum daily reimburse­
ment rate. -

Florida 

As of January 1975, there were 254 SNFs participating 
in the Florida Medicaid program. The upper limit of reim­
bursement that any SNF could receive under the Florida program 
is the lowest of three rates: a predetermined maximum fixed 
rate established by State law, the reasonable patient care 
cost for each SNF, or usual and customary charges to the 
public. The State maximufit rate for fiscal year J.975 was $550 
per patient per month. Approximately two··thirds of Plorida' s 
SNFs received the State maximum rate in January 1975. 

Each SNF was required to submit a cost report for the 
most recent fiscal year. Total allowable costs were to be 
consistent with the principles of reimbursement as estab­
lished for Medicare. As of January 1975, Florida SNFs re­
ported average monthly costs per patient ranging :Erom a low 
of $453 to a high of $848. 

llMedicare reimbursement principles consist of essentially 
- three features. First are the rules pertaining to the 

allowability of specific costs. Second are the procedures 
for cost finding, which is the process of allocating over­
head costs among the routine and ancillary care activities 
of an institution. And third are the rules for cost appor­
tionment, which is the process of dividing the routine and 
ancillary costs between Medicare and non-Medicare patients. 
St.ates are free to adopt some or all of the Medicare prin­
ciples for their Medicaid reimbursement systems for SNFs. 

5 
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In the Florida rate-setting process, the State Medicaid 
agency received the cost reports from the SNFs, made desk 
audits of the costs submitted, and, after. making any correc­
tions, adjusted the monthly per-patient cost upward by 9 per­
cent to arrive at the reasonable cost of patient care. Under 
the Florida system, these rates were prospective and were not 
subject to retrospective adjustment on the basis of actual 
experience. According to a Florida official, the reason for 
the 9-percent adjustment was that Florida law requires that 
payment for obligations incurred in a fiscal year must be 
made not later than 6 months after the close of that year. 
Since it would be difficult to make retroactive adjustments 
that promptly, the 9-percent adjustment was given instead of 
any retroactive adjustment. 

SNFs in Florida were not routinely subject to a field 
audit. However, they could be audited at the discretion ot: 
the State Medicaid agency. We examined State desk audits : 
and field audits which identified approximately $4.2 million 
of erroneous costs or costs over ceilings reported by the 
SNFs. The field audits covered fiscal years 1972 and 1973, 
while the Zf, desk audits generally covered cost reports sub­
mitteo by SNFs for fiscal year 1974. The 2? desk-audited 
cost reports showed total operating expenses of $18.3 million, 
and the State disallowed $2.8 million, about 15 percent for 
23 nursing homes with over 90 perce~t cisallowed as over 
State ceilings. 

As previously stated, P,lorida did not routinely make 
field audits of SNFs, and the State, at the I.:ime of our 
visit, had issued no audit reports on SNF costs since the 
inception of its Medicaid program in January 1970. However, 
as of August 1975, the State had in various stages of com­
pletion 23 field audits of nursing facilities. We analyzed 
the results of 10 of these audits. The State auditors had 
identified about $1.4 million in unallowable costs or cos~s 
over ceilings, which was about 19 percent of the $7.3 million 
in total costs submitteCl by the SNFs. 

Because of the State ceilings, however, the unallowable 
expenses directly affected the payment rates for only 5 of 
the 10 SNFs. The daily payment rates after audit were exces­
sive by amounts ranging from $1.30 to $4.74 and resulted in 
estimated overpayments of about $682,000 which, at the time 
of our field visit, had not 0een recovered. 

We visited three Florida SNFs to review the costs they 
submitted for 1974. All three had been desk audited but not 

6 
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field audited by the State. Our field review showed that the 
three SNFs had overstated their costs by about $363,000, 
13 percent of their total reported costs of $2.8 million. 

~ One of the facilities had submitted costs we considered 
excessive by about $34,200, such as: 

.II 

--$18,600 of proprietor's compensation costs abo"e the' 
State's ceilings. For the l2-month peeiod ended 
November 3D, 1974, owner's compensation totaled 
$36,000. On the basis of a schedule of allowable 
owner's compensation supplied to us by the Stata 
Medicaid agency, we believe the total compensation 
should have been $17,400. 

--$8,000 of income not offset against expenses, includ­
ing discounts on milk purchases, income from vending 
machines, pay telephones, patient laundry services, 
sales o.f drugs, and private contributions to the "::are 
of specific patients. 

--$800 for expenses applicable to anotqer SNF. 

--$3,500 for unsupported costs including travel, long 
dista~~e telephone calls, and promotion expenses. 

--$3,300 for yellow page's advertising, overstatement of 
interest expense, and miscellaneous expenses. 

A second SNF which we audited submitted excessive costs 
of $24,600 because of exce~~ proprietor's compensation costs 
($17,400);' income from such sourCGS as pay telephone, patient 
laundry services, and discounts on milk purchases not being 
offset against expenses ($6,400); and other expenses ($800). 
The third SNF had overstated its costs by about $303,000 but 
was not excessively reimbursed because its reported costs 
were far above the State's upper limit for reimbursement; 
it thus was paid the lower maximum monthly rate. (See 
pp. 18 to 20.) 

Massachusetts 

As of March 1975, Masscchusetts had 237 SNFs participat­
ing in the Medicaid program. In Massachusetts SNFs were paid 
under a retrospective cost reimbursement system under which 
interim rates based on estimated costs were subject to adjust­
ment after a State field audit of each SNF's actual costs. 

7 
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The interim rate was established midway through the year 
in which the rate applied, on the basis of costs incurred two 
years before. For example, the 1975 interim rates were es-
tabJ. ished using regulatiom: :;sued in June 1975 and wer"e -..(.. 
based on 1973 costs with an . lflation factor of 10 percent 
aCded to the variable C05ts (net operating costs axc~usive 
of interest and depreciation). 

The State made desk audits of the reports submitted by 
the SNFs and adjusted the costs to the extent reguifed by 
the State's applicable regulations. These adjustments in­
clude State linitations on administrative nnd nursing salary 
expenses. The adjusted total cost was then diVided by eacn 
SN~'s total number of patient days and an inflation factor 
added to arrive at the interim rate for the current year. 
In addition, Hassachusetts limited payment for total allow­
able variable operating costs to 110 percent of the ·weighted 
average cost" of all facilities in the State providing the 
same level of care. 

until the interim rate had been established, SNFs were 
reimbursed at the previous year's interim daily rate. If 
the new r~te was higher than the previous year's interim rate, 
the State paid the SNF the difference between the two interim 
rates for those patient days incurred between January 1 and 
the date the ne~1 interim rate went into effect. until April 
1976, however, if the new interim rate was lower, the State 
had no procedures to recover the overpayment other than apply­
ing the overpayment to outstanding underpayments. (See 
pp. 26 to 28.) 

The final reimbursement amount was generally determined 
at least a year or more after the year to which it applied. 
This determination was based on State field audits of the 
financial records maintained by the SNFs, using regulations 
which the State issued annually. 

As of August 1975, Hassachusetts had made field audits 
of the actual costs incurred by a number of SNFs for calendar 
year 1973. We reviewed the adjustments made to the costs 
reported by 26 SNE's for which final rates had been estab­
li~hed and noted that the State bad not allowed $3.9 million, 
about 20 percent of the costs submitted, and had identified 
about $1.1 million of understated costs. Examples of such 
disallowed costs are on page 13. 

We field audited adjusted cost reports fur three addi­
tional SNFs that had been previously audited by the State a~~l 
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identified additional overstated costs of $41,000 for two of 
these SNFs. This amount included $18,600 for a nun's donated 
services which waS included in nursing salaries. The nun 
told us she was the SNP's assistant administrator in 1973. 
A S~dte official told us the nun's salary should have been 
included in the administration and policy planning category 
of expenses. If this had been done, the value of her donated 
services would have been disallowed because the SNF's admin­
istrative salaries exceeded the state's limitation for the 
administrative function. 

New York 

There are approximately 540 S~Fs participating in the 
Medicaid program in New York. The 'tate cost reimbursement 
system was essenti'ally prospective in that the rates were 
based on a projection of allowable historical costs reported, 
by pach facility. Each SNF was required to prepare uniform 
cost reports annually as the basis for the rate computation. 
The rate computation formula began with total reported ope rat­
~ng costs for a base year that was to be used in arriving at 
the reimbursement rate for the second year after the base 
year (i.e., costs incurred in 1973 were used in setting the 
1975 rate). From this total, costs were reduced by subtract­
ing real property, movable equipment, and automobile costs, 
which were used later in the computation. Administrators' 
salaries, including assistant administrators' and relatives' 
salari~s, were subject to limitations both in total and by 
individual. Co~ts in excess of these limitations were sub­
tracted by the State from total operating costs. All non­
allowable costs identified by State reviewers, such as ad­
vertising and food for visitors, were also subtracted by the 
State from total operating costs. 

Two rates were established for each facility to represent 
the relationship of costs to patient care. The first rate 
represented costs of administrative, housekeeping. and dietary 
services, while the second represented the cost of routine 
nursing care. Rates were computed from the data provided by 
each SNF and subsequently compared with those ~stablished for 
its respective peer grouping. SNF peer groups are based on 
size of. facility, type of ownership, and geographical loca­
tion. The ceiling for administrative, dietary, alld house­
keeping services for each SNF was 110 percent of ')~ts group 
average. Similarly, the ceiling for total allowabl~ costs 
(excluding property, therapy, drugs, and return on equ~ty) 
was 115 percent of the group average. Costs abov~ these 
ceilings were not allowed for rate-setting purposes. 
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New York had a complicated system for calculating 
reimbursement rates for real property costs. 1/ Depending 
on whether the SNF was proprietary and whether the facility 
was owned by the operator or leased under an arm's-length 
or non-arm's-length rental agreement, different rules and 
rates would apply. Generally, if the SNF was owned by the 
~perator, an ownership cost (depreciation, insurance, in­
terest, and a return on equity) would be allowed. If the 
facility was leased in an arm's-length transaction, the SNF 
would be reimbursed on the basis of the actual rent or a 
State "maximum" rent, whichever was less. If the facility 
was leased from a related party, the SNF would be reimbursed 
on the basis of the ownership costs of the related party or 
a State "imputed" rental rate, whichever was greater. The 
allowable real property cost ~las then calculated as a per 
diem rate. Per diem rates were also established for movable 
equipment costs and auto expenses after ceilings were applied 
to each. After the various rates had been established, the 
Sta te added, as appropr iate, an inflation factor, an i'ncen­
tive allowance factor, and a profit factor to arrive at the 
composite or total rate for the following year. However, 
this rate was subject to re~ision based on exceptions taken 
in any field audit performed later by the State. 

We aqalyzed the desk audits for 62 SNFs located in the 
New York City metropolitan area and noted that of the 
$112.7 million in costs reported by the SNFs for 1973, the 
State disallowed $3.1 million, of which $2.1 million (about 
2 percent of the costs submitted) was disallowed through the 
application of the various State ceilings. In addition, the 
State reviewers determined that these facilities understated 
costs by about $392,000. 

Our analysis of the 210 completed field audits of 98 SNFs 
showed that of costs totaling about $146 million submitted by 
SNFs, the State auditors disallowed about $4.8 million (in­
cluding costs over ceilings), about 3 percent of the amounts 
claimed. The average field audit disallowance amounted to 
about $22,800 per report. In addition, the State field audits 
determined that these facilities had understated costs by 
$693,000. 

lISeveral State review commissions have criticized the system 
on the grounds that the Stat~s maximum and imputed rental 
schedules were arbitrary and unsupported and that the sys­
tem was subject to manipulation and permitted excessive 
"cash flow" profits. 
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We made fil~ld audi ts at one propr ietary SNF, one 
voluntary SNF, and one public SNF in the New York City 
metropolitan area. All three had been ~esk audited, but 
none had been field audited by the State. Of the $27.9 mil­
lion in costs reported by the three SNFs, we identified 
$359,000, about 1 percent, which should have been disallowed. 
The major problems identified were that about $166,000 in 
Medicare Part B reimbursements for in-house physicians' serv­
ices were in effect paid twice (by Medicare and Medicaid); 
$64,000 for capital equipment purchases was simultaneously 
expensed and depreciated; and $54,000 in interest income was 
not offset by the State in computing the SNFs' real property 
cost rate. We reported these findings to the State with the 
recommendation that overpayments be recovered. 

Virginia 

There are 35 SNFs in Virginia participating in thH 
Medicaid program. During the 11 months from July 1, 1974, 
through May 31, ~975, Virginia paid about $4.5 million for 
SNF care, of which the Federal share was 62 percent. Effec­
tive July 1, 1975, the Federal share has been 58 percent. 

Virginia paid SNFs on a retrospective cost basis using 
a modified version of Medicare principles and standards in 
that the state allowed a growth and development factor, while 
Medicare did not. 1/ During the year, SNFs were reimbursed 
at an interim rate:- Within 90 days after a SNF's fiscal year 
ends, it must submit a . Jt report to the State Medicaid 
agency. The State makes a desk audit of the cost report, 
reconciles the differences with the provider, and prepares 
a preliminary cost settlement for the year. After the com­
pletion of any field audits, final adjustments are made. 
If no field audit is made within three years, the preliminary 
cost settlement automatically becomes fi.naL Also, reimburse­
ment rates for SNFs in virginia were limited to 150 percent 
of the State's average per diem cost. In fiscal year 1975 
the ceiling was $40.58. 

1/1n July 1975 the HEW Audit Agency issued a report which in 
- part recommended that the State discontinue payment of the 

growth and development factor on the grounds that the factor 
was not based on reasonable cost standards. According to a 
Stat~ official, effective Ap~il 1976 the State stopped pay­
ing the growth and develppment factor. 
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We examined seven cost reports submitted by SNFs during 
fiscal year 1974 to determine the extent of the State's desk 
audit disallowances. The seven cost reports showed a total 
of $1,833,000 submitted as the basis for Medicaid reimburse- -~ 
ments. During the desk review the State determined that 
these seven SNFs had a net overstatement of costs of about 
$39,000, primarily as a result of misstating patient days 
and under reporting payments for patient care from other 
sources. The State then added a growth and development 
factor of $87,000 1/ and applied the State ceiling to reduce 
the claimed amounts by $168,000, making the total allowable 
reimbursable costs of the seven SNFs ~1,713,OOO. 

Virginia did not use State employees to field audit SNFs. 
Instead, the State either received the Medicare audit report 
or when necessary contracted with Certified Public Account­
ant (CPA) firms to make field audits. A State official told 
us his goal was to field audit SNFs with significant amounts 
of Medicaid utilization at least once every 3 years. We 
audited three BNFs in VirgInia, and of $773,000 claimed for 
Medicaid reimbursement, we found only minor discrepancies. 
All three SNFs han been desk audited by the State and field 
audited by Medicare prior to our review. 

SUMMARY OF AUDITED COSTS WHICH WERE 
OR SHOULD HAVE ,BEEN DISALLOWED 

The $9.3 million of costs which were either disallowed 
or should have been disallowed by the States as erroneously 
claimed was compiled by analyzing 340 desk and field audits 
ma~= by the four States and our field audits of 12 SNF cost 
reports. Erroneously claimed costs amounted to about 3 per­
cent of the $340 million in total costs submitted. However, 
we noted that only 56 audits (16 percent of the audits-) ac­
counted for $6.5 million (68 percent) of the erroneously 
claimed costs. For these 56 audits, most of which wer~ field 
audits, the erroneously claimed costs identified were about 
5.6 percent of thr- costs claimed. Overall, the er.roneously 
claimed costs disallowed by State field audits--excluding the 
application of ceilings--were about 4.5 percent of costs 
claimed. Most of the disallowances made by the States were 
based on provisions of the Medicare Provider Reimbursement 
Manual, which interprets Medicare cost reimbursement prin­
ciples. The most common types of disallowances were: 

l/According to a State official, the State stopped allowing 
the growt~ and development factor, effective in April 1976. 
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--Nonpatient care revenues, such as income from beauty 
shops, vending machines~ and invest~ents not offset 
against related expenses. If the nonpatient care 
revenues are not offset against expenses before cost­
based reimbursement rates are calculated, the facility 
could be paid twice--once as income and again as a 
Medicaid reimbursement for the cost of the activity 
that produced the income. 

--Cos~s not related to patient care, such as advertising 
··i~ the yellow pages, expenses for luxury automobiles, 
.. and vacation trips. 

--Expenses not documented, such as "paper- tax and in­
terest charges and nonexistant invoices. In the case 
of "paper" charges, no actual payments were made by 
the facility and the transactions ofte~ involved one 
SNF and another entity closely related to the facility 
through ownership or control. 

--Costs of capital items being expensed rather than be­
ing capitalized. These capital items are such items 
as wheelchairs, kitchen equipment, and permanent im­
provements in a building. 

--Costs of capital items being both capitalized and 
expensed. This results in reimbursing the facility 
twice during ~he useful life of the item. 

The types of disallowances above were identified in proprie­
tary, private nonprofit, and public SNFs. 

Following are examples of unallowable costs identified 
by State and GAO audits. 

Public facility in Massachusetts 

This tax exempt municipally owned facility reported 
costs of $1.1 million for 1973. The state field audit of 
this facility resulted in disallowances of $223,000, 20 per­
cent of the costs submitted. The adjustments were as follows. 

·Interest expense 

In 1971, Massachusetts enacted legislation allowing the 
establishment of an authority to oversee, maintain, and 
operate this municipal facility. On January 1, .1972, the 
authority assumed operation of the facility. The municipality 
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transferred all assets to the authority under an agreement 
that the authority would pay the city $345,000 in principal 
only in annual payments of $15,000 for 23 years. However, 
j"~~._=~ -~pense was claimed for this transaction on the 
basis of a loan repayment schedule calling for combined in­
terest and principal payments at $15,000 annually for 
23 years. The interest expense for this and other transac­
tions was disallowed because the state felt they were not 
arm's-length transactions and did not represent a bona fide 
expense of the facility. The total disallowed interest ex­
pense was about $16,000. 

Real estate taxes 

Real estate taxes for 1973 were reported at $123,000. 
This was based on an assessed value of the SNF at $1 million 
with a tax rate of $1.23 per thousand. Thus, a "paper" tax 
bill was received by the SNF from the city for $123,000. The 
agremment transferring the SNF from the city to the authority 
stat~d that the property tax payment was actually in lieu of 
taxes and was payable to the city only to the extent that the 
claimed property tax payment was actually reimbursed by the 
State. The $123,000 claim was disallowed by the State 
auditors. 

Other city expenses 

The city charged $31,900 to the facility for the city 
departments of auditor, treasurer, purchasing, and legal 
services as well as the salary for an employee hired through 
th(~ Emergency Employment Act. The State auditors disallowed 
the entire amount because the departments had not done any 
identifiable work for the facility and the employee's salary 
had already been paid with Federal funds under the Emergency 
Employment Act. 

DuE!isate administrator's expenses 

The facility charged $14,400 for the administrator's 
salary and related benefits which w·ere included on the C'::lst 
r~port twice. . 

Other _9...~~!!!!~ 

The Stat~ auditors made several other disallowances to 
arrive at the total of $223,000. These other disallowances 
included 
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--$4,000 for pension costs of a retired per~on and an 
- allocation from the city for services rendered to the 

facility; 

--$9,000 for physician salaries because such costs were 
not eligible for reimbursement under the applicable 
State guidelines; . 

--$5,000 for repair expenses ·which should have been 
capitalized; and 

--$2,000 for legal services defined by state regulations 
as not related to the .rate appeal process. 

publ~facil!..tLin New York 

This county-owned facility submitted calendar year 1973 
costs of $14.2 million. These costs were accepted by the 
State without field audit as the basis for the establishment 
of the 1975 reimbursement rate. On the basis of our audit, 
we determined that the costs were overstated by $250,000, 
about 2 percent of the $14.2 million costs submitted. The 
overstatements resulted from the fOllowing. 

Capital equipment 

The facility purchased capital equipment for about 
$64,000 during the year. The purchase was charged as a direct 
expense and simll.l taneously capi tal ized on the SNF' s Medicaid 
cost report, but not on its Medicare cost report. This prac­
tice would result in the facility being reimbursed twice over 
the l'seful life of the equipment. The practice of charging , 
equipment purchases as a direct expense while simultaneously 
capit,qlizing suct. purchases for Medicaid reimbursement pur­
poses has been in effect since 1969, and has resulted in a 
total overstatement in equipment costs amounting to about 
$340,000 as of December 31, 1974. 

Reimbursement from Part B 2f Medicare 

In calendar year 1973, the facility received Medicare 
Part B reimbursements amounting to about $166,000 for in­
house physician services provided to patients who were covered 
by Medicare Part B and by either Medicare Part A or Medicaid. 
Although this arrangement was properly handled by the SNF in 
making the cost settlement under Medicare Part A by deducting 
physicians' salaries applicable to professional seivices to 
patients from the costs claimed, neither the payments nor the 
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related costs were deducted in sUbmitting the costs for 
determining Medicaid reimbursement. Because Medicare Part B 
and Medicaid covered the same patient days, in effect, this 
resulted in the SNF being paid twice (by Medicare Part Band 
Medicaid) for such services. The facility had failed to 
deduct the Part B reimbursement since 19691 one SNF offi­
cial estimated that from 1969 through 1973 about $704,000 in 
Medicare Part B payments had not been deducted in calculating 
Medicaid reimbursement rates. • 

Patients' clothing and incidentals 

The facility made purchases of patients' clothing total­
ing about $15,800 during the year. 

Purchases should be made using patients' funds and, 
therefore, not be a cost to the program. The facility has 
included such purchases in its cost ~eports since calendar 
year 1969. 

I~come trom other resources 

During 1973, the facility earned revenue of about $1,300 
from vending machines and other miscellaneous sources. ~.'his 
income was not offset against operating expenses as required 
by the State. The facility had failed to offset such mis­
cellaneous income since calendar year 1969. 

Proprietary facility in New York 

This privately owned facjlity reported costs for 1970 
at $3 2 million. The State made a field audit of the cost 
report and disallowed about $130,000, 4 percent. Among the 
unallowable items were 

--$33,000 of interest income not offset agair.st interest 
expense; 

--$9,800 of transportation expense for luxury automobiles 
considered by the State criteria as beyond the needs of 
the facility; 

--$36,800 of capital expenditures charged as an operat­
ing expense 1 

--$6,500 of salaries paid to relatives through the re­
lated management company and deemed excessive by the 
State auditors; 
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--$7,600 for public relations expense: 

--$5,100 for advertising expense, 

--$7,900 erroneously included in office expense actually 
spent for entertainment charges, unsubstantiated 
"salaries" paid through petty cash, and public rela­
tions expense: 

--$4,900 in barber and beautician services, for which 
patients were also charged: and 

--$5,500 in lc~d costs charged to repairs and mainte­
nance. 

Proprietary facilit~in Florida 

This private facility reported costs of $407,000 for the 
year ended December 31, 1973. Florida auditors disallowed 
costs of $79,000, 19 percent of the total reported. Among 
the itGms disallowed were the following: 

--$32,700 in owner's compensation, because it was in 
excess of the Medicare guidelines. 

--$23,600 in income from the sale of medical supplies 
that should have been offset against the medical 
supply expense. 

--$6,100 of interest, because it was paid to stock­
holders. 

--$6,700 for Cadillac automobile and boat expenses and 
depreciation not related to patient cars. 

--$3,000 in eqUipment rental income which should have 
been offset against related expenses. 

--$1,600 income on drugs which exceeded expenses. 

--,1,500 in consultant and director's fees. 

--$3,700 for other items such as personal travel and 
entertainment expenses, telephone expenses related to 
the SNF Comptroller's home phone, auto tires not re­
lated to patient care, and income from incidental 
oxygen sales not offset against expenses. 
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COtiTS DISALLOWED BY THE STATES 
BECAUSE OF STATE CEILINGS 

Field and desk audits made by the four States and our 
?'udits disallowed an additional $7.6 million in SNF costs, 
about 2.2 percent of the costs reported, because the amounts 
were over the States' (either total or ind~vidual) ceilings. 

In addition to providing overall limjts on reimbursable 
costs, States' ceiling~ can also be an effective means for 
not reimbursing costs which are otherwise unallowable. We 
noted, for example, that excessive or unallowable costs for 
one SNF which we reviewed in Florida were not reimbursed as 
a result of the application of a ceiling. 

This 220-bed privately owned facility reported total 
1974 costs of $1,625,000. During our audit, we concluded 
that $303,000 of its reported costs were either excessive or 
questionable. Following are the items of costs which we be­
lieve should have been disallowed. Each of these items was 
discussed with a State auditor who generally agreed with our 
conclusion of unallowability or income that should have been 
offset against expenses. 

Proprietor's compensation costs 

This SNF had an agreement' with a related management firm 
to provide the facility with management services for a fee of 
$131,000 for 1974. The main duty of the management firm was 
to administer the facility. Based on guidelines furnished us 
by State auditors, we calculated that the allowable adminis­
trator's compensation should have been $34,000, and therefore 
we considered $97,000 of the management fee unallowable. An 
additional $4,700 in costs included in the cost report was 
disallowed because it was listed as administrator's salary. 

Interest expense 

The SNF reported interest expense (including late 
charges) of $92,900 on notes payable. Our review of this 
item disclosed that the interest was for loans from a related 
organization. Discussions with an exe~Jtive of the manage­
ment firm disclosed that, although the interest was listed as 
a cost to the facility, the interest had never been paid and 
was in fact a paper transaction only. Also, the Medicare 
Provider Reimbursement Manual provides that interest paid on 
money borrowed from related organizations is not allowable. 
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Contributions 

Contribution~ of $26,700 were made by family or friends, 
apparently on behalf of specific patients. The Florida Medic­
aid Nursing Home Manual provides that contributions made on 
behalf of specific patients will be considered as available 
income to meet the patients' cost of care unless the contribu-

'" tor signs a statement that tr.::! contribution is not intended to 
supplement expenses relative to a particular patient. Such 
statements could not be provided by the nursing home for 46 of 
the 53 individual contributors. No adjustment was made to the 
Medicaid cost report by the facility for these contributions. 
Therefore, we offset these contributions against the cost re­
port and reduced the allowable cost by the $26,700. 

Miscellaneous income 

The facility had miscellaneous income for the year of 
$33,400, which should have been offset against expenses. 
This income was made up of 

--$19,500 for unclaimed patients' deposits treated by 
the facility as miscellaneous income. We could not 
ascertain what these patients', deposits were forl 

--$13,000 from the pharmacy located in the facilitYl 

--$700 charged patients for laundry, barber, and beauty 
servicesl and 

--$200 for television rental. 

Other unallowable expenses 

The facility reported an additional $48,700 in Medicaid 
costs which were unallowable. This amount included items 
such as 

--$11,000 in overstated medical supplies due to a post­
ing error 1 

--$8,200 insurance expense included twice in the cost 
reportl 

--$5,000 paid a firm to supervise the preparation of 
financial statements, which was unnecessary since the 
facility paid a local CPA to prepare the statementsl 
and 
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--$2,500 in fines levied by the State for noncompliance 
with staffing standards and other violations. 

Misreporting of ~ie~days 

On its cost report, the facility reported total patient 
days of 61,764. During our review, we determined patient days 
to be 62,397, or 633 more than the facility reported. Report­
ing fewer days than are actually incurred raises the claimed 
per diem reimbursement rate. 

Total effect of inflated costs 

The inflated costs affected the reported da~ly patient 
cost by $5.59, as follows: . 

Cost reported 
for 12-month 
period ended', " 
December 19H Our estimate Difference 

Total expenses $1,625,420 $1,322,106 $303,314 

Patient days 61,764 62,397 633 

Cost per patient 
day 26.32 21.19 5.13 

Add 9-percent 
allowance 1/ <8.69 23.10 5.59 

Therefore, the unallowable costs plus the errors in re­
porting patient days could have caused the SNF to have been 
overreimbursed by $5.59 per Medicaid patient day for 1975. 
However, because of the State ceiling, the SNF was actually 
paid $18.08 per day until June 1975 and $19.72 after that 
time, whereas the amount the facility would have been entitled 
to in the absence of the ceiling would have been $23.10 a day. 

Two States, Massachusetts and Virginia, used 
retrospective cost-based systems and two others, Florida and 
New York, used prospective systems. All four States had pro­
visions for ceilings which had some effect in preventing 

liThe 9-percent allowance is explained on page 6. 
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excessive reimbursement. Under any syst.em, however, the 
largest disall6wLnces. in terms of actual dollars and as a 
perceatage of costs submitted, resulted from field audits. 
Also, field audits seemed to be productive regardless of 
whether the SNF was private nonprofit, for profit, or a 
public facility. In general, we identlfied smaller amounts 
of u(iallowable cos ts in previol1sly field audited nursing 
homes in Virginia and Massachuuetts than in Flor::.da and 
New York where field audits had n2t been performed. 
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CHAPTER_l 

EXTENT OF FIELD AUDITS 

AND PROBLEMS IN RECOVERING 

OVERPAYMENTS TO SNFs 

HEW regulations require the States to assure that 
appropriate audits are made of records whenever reimburse­
ment is based on costs of providing care or services. How­
ever, prior to July l, 1976, HEW had not issued guidelines 
defining the required frequency of State audits or standards 
for making such audits. Accordingly, each of the States we 
reviewed, although reimbursing SNFs on the basis of cost, 
varied substantially in their field audit efforts. At the 
time of our visits: 

--Florida had not issued any field audit reports on SNFs 
since the inception of the Florida Medicaid program on 
January I, 1970. After our field visit, Florida did 
issue reports on 23 SNFs. 

--Massachusetts' program provided for field auditing all 
SNFs each year; however, there was about a 2-year 
backlog i~ completing such audits. 

--New York had audited only 98 of the 540 SNFs in the 
State participating in the Medicaid program since the 
inception of the New York Medicaid program in May 1966. 

--Virginia either purchased audit reports from the Medi­
care intermediary or contracted with a certiiied public 
accounting firm to make selective audits of SNFs. 

In addition, two of the four States reviewed had prob­
lems with collecting overpayments made to SNFs, and Florida 
had not taken action to collect overpayments. As of June 
1976, Massachusetts had about $11.5 million in overpayments 
to SNFs and intermediate care fucilities (ICFs) outstanding 
for the period 196B to mid-1973. New York estimated ov~r­
payments to SNFs at $3.2 million based on State audits, but 
had recovered only $1.1 million. 
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Until July 1, 1976, Federal regulations required States 
to assure appropriate audit of records whenever reimbursement 
is cost-based without specifying the number or frequency of 
aUdits. No distinction was made between field and desk 
audits. 

On July 1, 1976, HEW issued regulations to implement 
section 249 of Public Law 92-603, which requires that, effec­
tive July 1, 1976, payments under Medicaid for SNF services 
be made on a reasonable cost-related basis. One provision 
of the regul~tions requires that all facilities (both ICFs 
and SNFs) be field audited over a 3-year period beginning no 
later than January 1, 1978. 1/ Thereafter, in each year a 
minimum of 15 percent of all-facilities in each state must 
be field audited--5 percent selected on a random sample basis 
and the remainder selected on the basis of exceptional pro­
vider profiles. The regulations require some states to sub­
stantially increase their audit capabilities. The status of 
the four states' field audit capability at the time of our 
visits was as follows: 

Although the M0dicaid program began in Florida in Janu­
ary 1970, as of July 31, 1975, the State h::.d not issued any 
field audit reports of nursing home costs. However, at that 
time the State auditors had in process audits of 23 of the 
261 nUrsing facilities in Florida. 2/ Most of these audits 
were of cost reports submitted for fiscal years 1972 and 1973. 

l/A State that can demonstrate that it has in effect a con­
tinuing audit program under which it has completed field 
audits of all SNFs and ICFs in the State during the 
preceding 3-year period may be exempt from the requirement 
to field audit all nursing facilities no later than Janu­
ary 1, 1981. 

2/The HEW Audit Agency contracted ~ith a CPA firm to perform 
- field audits in six nursing facilities in Florida. The 

results of these field audits were given to the State by 
HEW in October 1973. We did hot include these audit re­
ports in our review because the State field aUdited these 
same facilities for the same fiscal y,Hlrs as part of the 
23 audits noted above. 
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A State official told us the State Medicaid agency had 
requested the audits because of large amounts paid to a 
particular SNF or because of indications of overpayments. 
State health department officials indicated to us that they 
did not have sufficient staff to make periodic audits of 
each nursing home. In May 1975, the State Medicaid audit 
staff consisted of 22 auditors Eor the entire program, in­
cluding SNFs. In May 1976, a Florida official informed us 
that the State had issued its reports on the 23 SNFs. 

Massachusetts 

Massachusetts, which had 237 SNFs participating in the 
Medicaid program, determined final cost reimbursement amounts 
after field audits at each SNF. The State had 14 auditors to 
make field audits of SNFs, of whom 9 were State employees and 
5 were under contract from Blue Cross-Blue Shield. As of 
June 1976, a State official estimated the backlog of field 
audits at about 2 years. 

As recently as June 1976, the State had not provided its 
auditors with written procedures or guidelines for making 
field audits other than the State's annual regulations govern­
ing the determination of payment rates. 

In June 1976, an official of the Massachusetts Bureau of 
Welfare Auditing told us that the Bureau had been concerned 
for a number of months with the specific causes of overpay­
ments to nursing homes. The Bureau is generally concerned 
with fraud activities of providers, recipients, and State 
employees for all State welfare programs. As of June 1976, 
the Bnreau had obtained conviction of a nursing home operator 
and indictment of another for manipulation of their cost re­
ports. In the former case, the operator had manipulated the 
reported equity for the purpose of claiming extra reimburse­
ment for return on equity and in the latter case patient days 
were misreported. The Bureau official expected several more 
indictments during the summer of 1976. 

New York 

As of July 11, 1975, the State had made 210 field audits 
in 98 of the 510 SNFs participating in the Medicaid program 
and was making 142 audits at an additional 58 SNFs. The 
352 audits covered primarily cost reports submitted for 
calendar years 1969-71 and were only for proprietary SNFs. 
Both private nonprofit and public SNFs were ~xcluded because 
of the limited staff available for such audits. Until 
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December 1974, the maximum number of state auditors assigned 
provider reimbursement activities never exceeded 16. How­
ever, as of May 1976, the staff had increased to 153 auditors 
according to a State official who told us that the State in­
tends to audit all SNFs at least once a year. 

In addition to the audits of SNFs routinely performed 
by the State, a special series of audits was made at salected 
SNFs and rCFs by the audit staff of the Special State Prose~ 
cutor for Health and Social Services. o,n ,January 10, 1915, 
the Governor of Nel" York appointed a Deputy Attorney General 
to act as Special Prosecutor. In January 1976, the Special 
Prosecutor released his first annual report, "Investigation 
into Allegations of Criminality in the Nursing Home Industry 
in the State of New York." The investigation CO'Jered three 
areas of concern--patient abuse, fraud, and political 
inn uenc>!. 

In his January 1976 report, the Special Prosecutor re­
ported the filing of 12 felony indictments for fraud and 
larceny of over $3.4 million. Four convictions had been 
obtained. The Special Prosecutor's own audit staff had com­
pleted 13 audits which identified Medicaid overcharges of 
$3.7 million and had in process 27 additional audits which 
had identified an additional $8 million in overcharges. 
Total costs submitted by all 40 nursing homes were estimated 
by the Special Prosecutor I s staff to be "roughly $200 mil­
lion." This means that, with less than half the audits 
finished, a minimum of 6 percent of submitted costs repre­
sented overcharges. 

Y!.E..s. inia 

Virginia has 35 SNFs participating in the Medicaid pro­
gram, of which 34 also participate in Medicare. Virginia 
did not use its audit staff to make field audits of SNFs. 
Instead, the audit staff was used on hospitals and rCFs 
which represented the bulk of Medicaid payments. For SNFs 
which provide services to both Medicaid and Medicare, the 
State purchased the audit reports which it believed would 
be useful from Blue Cross, a Medicare intermediary. Other­
wise, we were told, the State would contract with a CPA firm 
to make selective audits of SNFs. During fiscal year 1974, 
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Virginia's audit effort on SNFs consisted of purchasing 
9 audit reports from Blue Cross. !I 

PROBLEMS WITH COLLECTING 
OvERPAYMENTS FROI1 SNFs-

There are no uniform Federal requirements for State 
recovery systems. 2/ We believe, however, that the cost 
effectiveness of f~IY State provider audit program depends to 
a large extent on the State's capability to actually recover 
overpayments identifiec during audits. Two of the four States 
that we reviewed had problems collecting overpayments from 
SNFsi only one appeared to have an effective collection pro­
gram, while another had no collection program at all. 

Florida 

According to a State official, Florida has never re­
covered any payments from SNFs for any reason. The official 
told us, however, that the State could recover any overpay­
ments that were found to have been made in connection with 
its recent field audits of 23 nursing facilities. 

~Iassachuse t ts 

In June and July 1971, the HEW Audit Agency reported 
that nursing homes in Massachusetts were overpaid $915,000 
and recoveries had not been made. These overpayments occurred 
because the State failed to make retroactive adjustments for 
1969 when the 1969 interim per diem rates were lower than the 
1968 interim rates. These nursing homes were paid at the 
1968 interim rates until the·1969 interim rates were estab­
lished. SRS offset a subsequent State claim for Federal fi­
nancial participation by the Federal share of the $915,000 
($457,000) as a result of the two 1971 reports. 

liThe HEW Audit Agency field audited six Virginia nursing fa­
- cilities (one SNF and five ICFs) ana turned the results 

over to the State in July 1975. Because the findings per­
tained primarily to ICFs, we did not include these audit 
reports in our-analysis of ~isallowances. 

~/under the regulations issued July 1, 1976, States are re­
quired to account for overpayments identified through State 
audits on the quarterly Statement of Expenditures submitted 
to SRS. This accounting ~ust occur no later than the second 
quarter following the quarter in which the overpayment is 
found. 
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In February 1974, the HEW Audit Agency issued another 
report on the Massachusetts Medicaid program which pointed 
out that 

--the State had not recovered from the nursing homes 
the $915,000 in overpayments cited in the 1971 re­
ports even though SRS had recovered the Federal 
share from the State, 

--overpayments continued to be made without recoveries, 
and 

--SNFs and ICFs had been overpaid by at least an addi­
tional $1.9 million for 1970 and 1971. 

The report went on to recommend that the state either credit 
the Federal account for the Federal share of the $1.9 million 
($950,000) or develop on a timely basis a systematic plan to 
recoup overpayments. 

The State chose the option of establishing a recovery 
system. An SRS official told us that after several months 

,SRS started procedures to recover the Federal share of the 
$1.9 million from the State because of the State's failure to 
make satisfactory progress in establishing an effective sys­
tem.· State appeals to SRS delayed SRS's attempted recovery. 
Collections and offsets made by the State reduced the out­
standing balance to $405,000 by March 1976. In August 1976 
an SRS official told us that he was recommending that SRS 
stop further actions to recover the Federal share of this 
balance. Both State and SRS officials told us that the 
State's recovery system was not satisfactory, but they all 
believed that progress was being made. 

In May 1975, a Massachusetts official estimated that 
$11.5 million was outstanding which had been overpaid to 
340 SNFs and IeFs from 1968 to mid-1973. The State did not 
know how much it had actually overpaid facilities since mid-
1973 because its automated accounting system for retroactive 
adjustments was programed only to handle underpayments. SRS 
had not required the State to change its auto:i!lated accounting 
system to tabulate overpayments made to SNFs. 

In June 1976, another Massachusetts offi.::ial told us 
that although some part of the $11.5 million overpayments 
estimated in May 1975 had been recovered, additional over­
payments to. nursing homes identified by the State auditors 
after May 1975 would probably make the outstanding 
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overpayments around $11.5 million as of June 1976. However~ 
he could not supply us with any data to support this esti-
mate. He also noted that since "final" rates are subject to ~ 
appeal, not all of them can be considered tinal. Pending 
appeals of final rates go back as far as 1970. In June 1976, 
another official told us that there were about 1,600 pending 
appeals of both interim and final rates. Appeals of interim 
rates are normally dropped when the final rate is established, 
although the final rate is, of course, subject to appeal. 
Also, until April 1976, the state did not have a systematic 
procedure for recovering overpayments after they were iden-
tified. 

New York 

New York did not have an effective program for recovery 
of overpayments made to SNFs. In July 1975, a New York state 
official estimated that the State was entitled to recover 
about $3.2 million as a result of rate adjustments based on 
State audits of SNF costs. Actual recoupments, however, have 
amounted to only about $1.1 million, about 34 percent of the 
estimated total due the State. The Federal share of this 
amount outstanding is 50 percent. In May 1976 a State uffi­
cial told us the State Medicaid agency was developing re­
payment schedules so that outstanding overpayments could be 
recovered, but these repayment schedules had not been final­
ized at that time. 

Virginia 

Virginia uses Medicare policies for recovering Medicaid 
overpayments to SNFs. Upon determination that money is owed 
to the State, the provider is notified and requested to make 
repayment. If repayment or acceptable agreement for repay­
ment is not reached within 120 days, the State gives the 
provider 30 days' notice that current interim payments will 
be stopped. Acceptable repayment arrangements include a 
reduction in the interim rate, full repayment, installment 
repayments, or offsets against the following year's cost 
settlement. At the time of our visit in July 1975, no SNFs 
owed the State because of outstanding overpayments. 

CONCLUSIONS 

Federal regulations require that States assure appro­
priate audit of records whenever reimbursement is based on 
costs of providing care or services. All of the States we 
reviewed were reimbursing SNFs on either a prospective or 
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retrospective cost basis, yet each State varied in its audit 
effort from no completed audit reports in Florida to a re­
quirement i~ Massachusetts that all SNFs be audited prior to 
the annual retrospective final settlement. However, HEW is­
sued regulations on July 1, 1976, that will require many 
States to increase their audit efforts. 

Also, Massachusetts and New York were having difficul-
• ties collecting overpayments made to SNFS, and Florida had 

not taken action to identify or collect overpayments. Only 
Virginia, which has a small SNF program and which has adopted 
Medicare's procedures for systematically identifying and re­
covering overpayments to SNFs, seemed to have an eff~ctive 
program. 

RECOMMENDATIONS 

In order to better assure that overpayments .made to SNFs 
and ICFs are either recovered or offset against current pay­
ments, we recommend that the Secretary direct the Administra­
tor of SRS to 

--periodically assess States' actions to comply with the 
recently issued regulations requiring States to iden­
tify and report overpayments to SNFs and rCFs on a 
timely basis and 

--deny Federal participation in overpayments when States 
do not establish effective recovery programs on a 
timely basis. 
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CHAPTER 4 

PROGRESS IN -----------
IMPLEMENTING A NATIONWIDE CONVERSION 

TO COST-RELATED REIMBURSEMENT SYSTEMS 

HEW has been slow in issuing regulations requiring 
States to reimburse SNFs on a reasonable cost-related basis 
by July 1, 1976. HEW did not issue final regulations until 
Jul¥ 1, 1976. The regulations permit States to delay imple­
mentation until January 1, 1978, 18 months after the statu­
tory effective date. HEW estimates that the additional cost 
to the Medicaid program for SNF services, as a result of im­
plementing the proposed regulations, will be about $117 mil­
lion in payments to SNFs for the first full year of imple·-
mentation. . 

HEW PROGRESS IN ISSUING REGULATIONS 

Section 249 of Public Law 92-603, enacted October 30, 
1972, requires that, effective July 1, 1976, payments under 
Medicaid for SNF services be made on a reasonable cost-related 
basis, as determined in accordance with methods and standards 
which shall be developed by the State on the basis of cost­
finding methods approved and verified by the Secretary. 

SRS issued its first proposed regulations to implement 
section 249 in March 1975. The preliminary draft regulations 
were distributed at the State Medicaid directors meeting held 
on March 24-26, 1975, to the State directors in attendance 
and to representatives from HEW regional offices. In addi­
tion, copies were mailed to those States not represented at ' 
the meeting. 

The draft regulations initially proposed by SRS met 
opposition from within HEW as well as from the States. The 
Office of the Deputy Assistant Secretary for Planning and 
Evaluation/Health commented that the draft regulations were 
too permissive and lacked clear Federal guidance regarding 
the type of cost-based payment systems that would be accept­
able within the statutory requirement that they be "reasonable 
cost-related." By letter dated June 27, 1975, the Office 
made a series of specific suggestions for strengthening the 
proposed regulations, including recommendations relating to 
cost features, reimbursemen~ policy, and specified minimum 
audit priorities and frequency. Some States opposed the 
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reasonable cost-related feature of the conversion mandate 
because they expected increases in progr~m costs • 

HEW formally issued proposed regulations to implement 
section 249 on April 13, 1976, and final regulationn on 
July 1, 1976. 

Among the provisions included in the f.tnal regul"ltions 
are these: 

--The Medicare reasonable cost reirobu~sem9nt formula 
may be used. State systems following Medicare prin­
ciples of reimbursement would have automatic HEW 
approval. 

--Rates of payment may be determined propsectively or 
retrospectively. 

--Reimbursement rates within a State may be determined 
on a class basis. 

--State reimbursement rates for routine services must 
include payment for regular room ~nd board, nUrsing 
services, special diets, minor mepical and surgical 
supplies, and the use of equipment and facilities. 

--States may establish reasonable ceiling limitations 
based on costs for the efficient delivery of service. 
Limits on costs must be established at levels adequate 
to permit adherence to health and safety standards for 
participation in Medicaid. 

--Field audits must be performed at all SNFs and rCFs 
over a 3-year ~eriod beginning not later than Janu­
ary 1, 1978, unless the State already has an accept­
able field audit program. 

--Medicare audit standards are recow· . ~d, but each 
State may develop its own audit sta lrds which are 
consistent with standards approved OJ the American 
Institute of Certified Public Accountants. 

Until the final ~egulations were published, it was not 
possible to identify what; changes, if any, needed to be made 
in each State's reimbursement system. As noted above, the 
States may delay full implementation until January I, 1978. 
In the preamble to the final regulations, HEW acknowledg(!d 
that its delay in publishing regulations made it impossible 
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for many States to comply with the July 1, 1976, effective 
date for implementation of section 249. We agree that many 
States will require a period of time to make changes in their 
reimbursement systems. It seems clear to us-that the Congress 
was awar,e that a period of time was needed to make changes in 
State reimbursement systems when it provided from October 
1972 until July 1976 to bring about implementation. 

COST OF IMPLEMENTING 
COST-RELA.TED REIMBURSEMENT 
SYSTEMS 

In September 1975, SRS requested its regional offices 
to obtain from each State a financial impact statement so 
that SRS could prepare an inflationary impact statement for 
implementing the changes required by section 249. Based on 
these statements, 1/ SRS estimated that the additional costs 
to the states and the Federal Government for SNF services 
would be about $117 million, approximately 4 percent of total 
payments to SNFs cationwide. The estimated increase includes 
$44.8 million for Chio, which did not submit a financial im­
pact statement, and $17 million for Illinois, which stated 
it could not estimat~ the impact of the proposed regulations. 
SRS made estimates for both States based on a comparison of 
the then-current average reimbursement rate in Ohio and 
Illinois to the average rates paid in adjacent States. 

Pennsylvania reported that the conversion would cost the 
State an increased $35.6 million for SNF care. However, an 
HEW General Counsel memorandum pointed out that Pennsylvania's 
reimbursement procedures for SNFs might not be in accordance 
with the existing Fedp.ral regulations because the State paid 
publicly owned facilities on a different basis than it paid 
privately owned facilities for similar SNF services. Public 
SNFs were paiG on the basis of reasonable costs and private 
SNFs were paid a flat rate. An SRS official stated that if 
Pennsylvania was not in compliance with Federal regulations 

!/The estimates were based on ·the assumption that all cost 
related reimbursement systems would be fully implemented 
as of July 1, 1976, and the time period for which increased 
costs were to be estimated was July 1, 1976., to June 30, 
1977. The assumption turned out to be unrealistic as a 
predictor of when full implementation would take place, but 
it did Gerve to eliminate any obvious bias in the estimate 
due to differing perceptions of when implementation could 
take place. 
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and had to pay all SNFs on a reasonable cost basis as it 
paid public SNFs, there would be a substantial reduction in 
the estimated increased costs for the section 249 conversion. 
The SRS official also stated that it is unlikely Pennsylvania 
would want to meet the equal payment requirem~nt by paying 
public SNFs a flat rate for SNF care because all costs above 
the flat rate woul~then be borne by the state without Fed­
eral financial participation . 

In addition, there are a number of features in the July 
1976 regulations that we believe could help to hold down the 
costs of SNF care, such as authorizing ceilings and requiring 
field audits. 

CONCLUSIONS 

Although Public Law ~~-603 ~p enacted on October 30, 
1972, HEW did not issue f~!\a1. ,:'(.'!';f\d:ations for the implementa­
tion of section 249 until July if 1976. Until the regulations 
were issued it was not possi01e to identify the changes, if 
any, to be made in state reimbursement systems. Consequently, 
some States were not able to implement the changes by July I, 
1976, as mandated by the law. 

The implementation of section 249 undoubtedly will cause 
some States and the Federal Government to spend more money on 
SNF and ICF services. However, we believe that the requla­
tions contain features such as authorizing reimbursement 
ceilings and requiring field audits that could enable the 
States to minimize the financial impact of changing to a 
reasonable cost-related system of reimbursement. 
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Type of 
St!!.l:.~ audit 

Florida Desk audits 

Field audits 

GAO audits 

Ma~!!.!!ch!!~~tts Field audits 

w GAO audits 
"'" 

~~!.l£ Desk audits 

Field audits 

GAO audits 

Virginia Desk audits 

GAO audits 

Total 

e£HEDUL~_Q~OSTS ~EEQ~~Qge~_£LAI~~~~~SNF~~ 

£Q£!2-QY~E-2!~~e: CEI~!~§~~~Q UND~RSTAT~D COSTe 

Total Costs Costs 
Number of costs erroneously over State 
~~!!:~ !!~~mitted cl!!im~~ ceiling~ 

25 $ 18,301,720 $ 160,889 $2,646,142 

10 7,285,63'9 1,226,376 155,790 

3 2,759,036 40,946 321,907 

26 19,172,470 2,461.644 1,475,540 

3 3,-181,611 22,202 18,686 

62 112,705,512 963,641 2,095,5Hl 

210 145,~l22, 754 4,075,302 710,333 

3 27,'i38,S47 320,265 38,259 

7 1,832,706 68,183 167,575 

-~ ____ Zl~Q2Q. ___ !,577 --------
352 $liO,173.065 $~,341L21~ $1.,629,750 -----

Total 
costs 

disall~~ 

2,807,03l 

1,382,166 

362,853 

3,937,184 

40,888 

3,059,159 

4,785,635 

35a,5;~4 

235,7~,,8 

____ !t.2.rz. 
$'!§'dlQ..!.n.~ 

Understatement 
!?of costs 

$ 

1,065,079 

392,218 

692,570 

116,390 

H 
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APPEND";X II APPENDIX II 

PRINCIPAL HEW OFFICIA~S 

RESPONSIBLE FOR THE ADMINISTRATION OF 

ACTIVITIES DISCUSSED IN THIS REPORT 

SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE: 

David Hathews 
Caspar W. Weit.berger 
Frank C. Carlucci (acting) 
Elliot L. Richardson 
Robert H. Finch 
Wilbur J. Cohen 
John W. Gardner 

ADMINISTRATOR, SOCIAL AND 
REHABILITATION SERVICE: 

Robert Fult.on 
Don I. Wortman (acting) 
John A. Svahn (acting) 
James S. Dwight, Jr. 
Franc~s D. DeGeorge (acting) 
Philip J. Rutledge (acting) 
John D. Twiname 
Mary E. Switzer 

COMMISSIONER, MEDICAL SERVICES 
ADMINISTRATION: 

t1. Keith Weikel 
Howard N. Newman 
Thomas Laughlin, Jr. (acting) 
Francis L. Land 
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Tenure of office 
~ To 

Aug. 
Feb. 
Jan. 
June 
Jan. 
Mar. 
Aug. 

June 
Jan. 
June 
June 
May' 
Feb. 
Mar. 
Aug. 

July 
Feb. 
].ug. 
Nov. 

1975 
1973 
1973 
1970 
1969 
1968 
1965 

1976 
1976 
1975 
1973 
1973 
1973 
1970 
1967 

1974 
1970 
1969 
1966 

Present 
Aug. 1975 
Feb. 1973 
Jan. 1973 
June 1970 
Jan. 1969 
Mar. 1968 

Present 
June 1976 
Jan. 1976 
June 1975 
June 1973 
May 1973 
Feb. 1973 
Mar. 1970 

Present 
July 1974 
Feb. 1970 
Aug. 1969 
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OTHER NURSING-HOME-RELATE~ REPQ~?:'§ 

ISSUED SINCE 1972 

APPENDIX III 

Date 
Re~titl~ Number issued 

Federal Fire Safety Requirements Do B-164031(3) 6- 3-76 
Not Insure Life Safety In Nursing 
Home Fires 

Improvements Needed In Medicaiu Pro- MWD-75-74 4-14-75 
gram Management Incloding Investiga-
tions Of Suspected Fraud and "Abuse 

Improvements Needed in the Managing MWD-76-102 3-18-76 
and Monitoring of Patients' Funds 
MaintainL~ by Sk'lled Nursing Facili-
ties and Intermediate Care Facilities 

VA Community Nursing Home Program MWD-76-97 3- 8-76 

Error in Veterans Administration' s [IlWD-76-50 10-24-75 
Calculation of Community Nursing Home 
Rates in Medical District 5 

Increased Compliance Needed with MWD-76-8 8-18-75 
Nursing Home Health and Sanitary 
Standards 

Many Medicare and Medicaid Nursing MWD-75-46 3-18-75 
Homes Do Not Mel~t Federal Fire Safety 
Requirements 

Need to More Consistently Reimburse B-164031(4) 8-16-74 
Health Facilities Under Medicare and 
Medicaid 

Better Use of Outpatient Services and B-167656 4-11-73 
Nursing Care Bed Facilities Could Im-
prove Health Care Delivery to Veterans 

Problems in Providing Guidance to B-164031(3) 4-19-72 
States in Establishing Rates of Pay-
ment for NUrsing Home Care Under the 
Medicaid Program 

Summary of Reviews of Plann:.ng, Con- B-167966 3- 7-72 
struction, and Use of Medical Facili-
ties at Selected Locations 
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Mr. ROSTENKOWSKI. Thank you, Senator. I had the opportunity to 
sit with 111:1'. Halamandaris and have an exchange of ideas with re­
spect to Ti'hat has :)een happening in New York and Chicago. 

I ceI'tainly appreciate the fact you took the time Gut of a busy 
schedule in the Senate and had the courage to go out and find and 
uncoveI' all tile things that weI'e happening. It is almost repulsive to 
me that we have in our society a group of people that want to take 
advantage of those people that are rea.lly sick n.nd to waste the tax­
payers' money as they have. 

I think this is truly a commitment on the part of MI'. Rogers and 
his subcommitt<3e and min.e as well to do something about this and 
to give the kind of care that people are entitled to. 

I think you have done great service ancl I am proud to be asso­
ciated with you. 

Senator Moss. Thank you very much. 
MI'. ROGERS. I ce-rtainly share those feelings. I think it would be 

helpful if we could also, as we go into a consideration of both of these 
pI'ograms, to have your thinking as to changes that might be helpful 
in meeting the situation. Also, I wondered, did you concentrate main­
Lyon medicaid or did you find similar problems with medicare ~ 

Senator Moss. ·Well, we concentrated mainly on medicaid. nfedi­
care has its problems, bu"': they are somewhat different from this. 

Mr. ROGERS. Yes. IIV ell, I think you have done a tremendous service. 
We have been most impressed with the work that has been done. 
Certainly your work and the fonndation you have laid will be help­
ful to us in trying to bring some action. 

Thank you. 
Mr. DUNCAN. I have no questions. 
Mr. ROSTENKOWSKI. Dr. Carter~ 
Mr. CARTER. I ,vanted to commend the Senator for his work. Tt is 

very interesting and certainly "will be helpful. You uncovered abuses 
which must be eliminated. There is no question abou;'; it. I commend 
you for your very worthwhile work. . 

Senator Moss. Thank you, Doctor. I am very confident now WIth 
the focus that you have on t11is in this committee we will be able to 
get to some of the problems. '1'he long-term solution is still not en­
tirely clear, but at least the short-term measures we can take. 

Mr. RosTENKOWSKI. Mr. Maguire ~ 
Mr. JHAGUIRE. 1 hn.ve no questions, Mr. Chu..irman. I thank the Sena-

tor very much for his able work in this field. 
Mr. ROSTENKOWSKI. Thank you again, Senator. 
Mr. Woodcocld 
Welcome to the committee, Mr. Glasser. 

STATEME1~T OF MELVIN A. GLASSER, DIRECTOR, SOCIAL SECURITY 
" DEPARTMENT, UNITED AUTO 'WORKERS, ON BEHALF OF 

LEONARD WOODCOCK, PRESIDENT AND CHAIRMAN, HEALTH 
SECURITY ACTION COUNCIL 

IVIr. GLASSER. Mr. Chairman, I am obviously not Mr. Woodcock. I 
am ~reh-in A. Glasser, Director of the Social SeClJrity Department 
of the UA W. I am testifying in behalf of the UAW and the Health 
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Security Action COlllCil, Rnd I bring the apologies of Mr. Wo.odco?k, 
who as vou doubtless know has just agreed to go on a PresIdentIal 
mission "to Vietnam and has had to engage in drastic rf'ol'ganization 
of his schedule in cOllllection with that trip. Therefore, he asked me 
to convey his regrets that at the Jast moment he had to change his 
planned testimony this afternoon. 

Mr. ROSTENKOWSKI. Thank you, Mr. Glasser. We certainlY are 
looking forward to your testimony. ' 

Mr. GLASSER. Thank you. 
Mr. Woodcock particlilarly wanted me to express his appreciation 

to the chairmen and the members of both committees for the decision 
to hold a joint hearing on this important subject, and he hopes it 
will be the beginning of many joint activities in the health area in 
the interests of expediting and augmenting the process of delibera­
tion of the committees and of the House. 

Enactment of this bill would, indeed, strengthen the capability of 
the Governnlen: to detect, prosecute, and punish fraudulent activities 
under the medicaid and medicare programs. I'Ve support its provi­
sions in section 2 to clarify the ban on factoring arrangements to 
physicians and other providers. 

VVe support the provisions in section 3 requiring providers' and 
suppliers' disclosure of o,'mership. V\Te feel that not enough atten­
tion has been given to this and we hope it will be in the bill. I'Ve 
unde:L'stand that Congressmen Moss and Rogers are proposing an 
amendment to require a uniform system of cost accounting for in­
stitutional providers of service lmder medicare and medicaid. While 
we have not yet seen the details of the amendment, we heartily en­
dorse its objectives. 

vVith regard to section 4, we support the provisions Ior penalties 
for providers or suppliers for defrau<ling medicare and medicaid. We 
would generally oppose, however, the provisions ffJr penalties to 
beneficiaries or recipients. V\T e hold that health care ird a right Rnd not 
R privilege. J 

We do not believe that "abuses" by pRtients of ehtitlement condi­
tions should in any way be equated with fraud and abuses by pro­
viders. vVhile imprisOllment of people who have received needed 
medical C!tre when they 'weren't entitled to it under medicai,d could 
actually be an assistance in some cases, considering the difficulties 
Rnd abuses they experience in medicaid mills and other settings, we 
find abhorrent the idea, that anyone could be sent to prison for up to 
1 Veal' for seeking relief from pain and suffering even though they 
were not medicaid entitled. The present provision in the law, which 
is carried over into the new legislation, is much too harsh. The real 
perpetrators of fraud are the nursing home operators, business cheats 
and some doctors - not the relatively few patients who have to 
cheat because they have no other way to get medical care. 

What makes anyone think that peopJe jllst love to ha"le blood tests, 
urology 'Workups, and tooth extractions? Recently in ~laryland, a 
dentist billed medkaid for filling 11 teeth of a patient for ,,,hom he 
had previously billed medicaid for 33 extractions. If that patient had 
not actually been entitled to medicaid "benefits," he could have been 
sent to jail or fined $10,000 under H.H.. 3 for defrauding the program. 
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The legislation would permit authorities to suspend for 1 year a 
beneficiary who is convictecl of misrepresentation or other misde­
meanors listed in the bill. In the case of the beneficiary without teeth 
in :Uaryland, the blessing of suspension would be too late . 

vVhat if the person who is eligible for medicaid "abuses" the J?ro­
gram by seeking unnecessrrry services ~ In our opinion, the proVIder 
must be held to account. It is the provider who determines the need 
for the service and it is only the provider who benefits from the 
tru.nsaction. 

We are in agreement with provisions in section 5, dealing with 
PSRO's as they apply to fraud and abuse, but are concerned about 
their broader implications. Beyond punishing fraudulent activities, 
the authors of the bill do not impute to it any long-range character­
istics or guidelines of a national health insurance pro¥.ram. 

We ask, why not ~ If the responsibility and authorIty of PSR9's 
are to be broadened somewhat as proposed in R.R. 3, why not gIve 
them the means and the characterist.ics really needed to do the job 
right ~ The PSRO section already goes beyond fraud and abuse. It 
provides that when the Secretary finds a PSRO competent, then that 
PSRO's reviews shall constitute the conclusive determination of pay­
ment under this act, and other reviews-pl'esmnably including claims 
reviews-will have no applicability to the programs covered by the 
act. 

But as we alllmow, PSRO's are still largely lmproved instruments 
of quality and cost control. Their work applies only iD the hospital 
sector. They have no authority and little, if any, experience in the 
ambulatory care field. No PSRO to our Imowledge has yet been ac­
cused of any vigilant crackdowns on doctors. For the vast amount of 
hospital stays, the PSRO's have not made many negative decisions 
as to the necessity or appropriateness of care. 

H the PSRO's are to help achieve the goals of R.R. 3, their au­
thority must go a lot further than that provided in R.R. 3. The 
health professions must be generally represented on the PSRO's. Fun 
public accountability must be assured. Up to now, the costs of 
PSRO's ha.ve been high and prodnctivity and impact low. 

I think that in his initial proposal on hospital cost containment 
President Carter has shown 11S the direction to go with PSRO's. He 
has proposed cost contahunent across the board and not just with 
respect to medicare and medicaid. He knows and so should we that 
you can't control hospital costs by limiting the liabilities of medicare 
and medicaid. Yon can only control hospItal costs by paying hospi~ 
tals differently than they are now being paid. 

H limited payments apply only to Federal costs, the hospitals will 
shift higher charges t.o patients, State and local goverllments, work­
ers and employers. There must be prospective budgeting of a hospi­
tal's entire costs; with regional negotiation of the budgets so as to 
reduce duplication and waste both within the hospital and within the 
conm11.mity it serves. 

But can you control hospital costs even with prospective approved 
budgets when the physician is given free rein to overorder services 
and utilization? And'if you can, do you not invite overutilization by 
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physicians of the ambulatory care services they l?r.ovide when you 
tighten the screws on hospitals, but apply no conchtlOns on ambula­
tory care~ 

And if we are, indeed, talking about cost containment, we suggest 
that such a provision be included in this bill. 

We believe the PSRO's should function in the ambulatory care 
field as well as in the hospital. When you add up the relative costs, 
abuse is really much more of a problem than fraud. 

Subpar services in overpriced nursing homes turning fat profits at 
the expense of helpless patients. That is abuse. 

Lab charges that are ridiculous, In addition to the abuses listed by 
Senator nfoss. That is abuse. 

Gang visits and ghost surgery. That is abuse. 
N eeclless surgery-an estimated 2.4 million unnecessary operations 

in a single year, according to another congressional subcommittee. That 
is abuse. 

By continuing to support thousands and thousands of unnecessary 
hospital beds, we invite both overutilization and an intolerable waste 

, of resources. It has been estimated that we have at least 50,000 un­
necessary hospital beds in the country. That, I should add, is an ex­
ceedingly conservative estimate. 

:Maintaining them costs $2 billion annually. That is real abuse. 
By comparison, the medical frauds are pikers, despite the horror 
stories. 

"'\iV e Imow it must be frustrating to attempt to deal with these prob­
lems. Abuse is a very complex matter. It is not lik('ly to be signifi­
cantly affected by this bill because abuses are built into the i"ull sys­
tem of health care of which medicare and medicaid are only a part. 
The approach taken in this bill has very real limitations. 

Each month the health care bill, as yon ladies and gentlemen know, 
in this Nation averages $1 billion more than the corresponding month 
last year. A time bomb is ticking away and it won't be defused by 
H.R. 3 even with its worthy features, "\vhich we fully support. 

The 1972 medicare/medicaid amendments established PSRO's and 
set limitations on reasonable cost reimburs('ments and on capital ex­
penditures. The goal is certainly worthy, but we believe unreachable 
by patchwork programs. Only during the economic stabiHzation pro­
gl'am were hospital prices and physician fees restrained: Since the 
end of that program, as before, they have escalated at tWIce the rate 
of other consumer prices. Even during the program, expenditures for 
hospital and physician services rose much faster than controlled 
prices. 

Health services now absorb almost 9 percent of our GNP. They 
will continue to consumer an hlCreasing share of our Nation's re­
sources until such time as we have a national health insurance pro­
gram which deals comprehensively and concurrently with reform of 
SBl'vic('s. That is why we strongly snpport the Health Security bill. 

The across-the-board, closed-end bUclgeting approach of the Health 
Security bill offers our best hope for restraint of costs without im­
pairment of quality. The Health Security bill recognizes that the 
hospitaJ and the physician are both part of the system and they im­
pact upon one another. In his major health speech beforo the Stu-

• 
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dent National Medical Associntion last April-the speech which the 
President recently asked the HE,V staff to read-he stated: 

"The complex reality is that health care is one strand of a seamless social 
web. Our Xation's health prohlems must be attacked from many approaches, 
one of which is national health insurance. We must begin by considering how 
we best can spend the health dollars." 

With his proposal on across-the-boaTd hospital cost controls, the 
President has been true to his word and has bf'gun at the beginning. 
Your concern with detecting and preventing fraud and abuse in 
medicare and medicaidmav ~vell serve its most useful social interest 
if these hearings and the 'legislative process initiated here lay the 
grOlmdwork for the basic reforms of the health care delivery system 
and its overall financing, which you will later consider in national 
health insurance proposals. . 

Mr. Chairman, we fully support your objective of eliminating 
fraud and curbing abuse of the medicaid/medicare programs. We 
know you recognize, however, that a bill like H.R. 3 can only in a 
very modest way offer correction of the major problems faced by the 
Nation's health care prog;ram. 

Mr. ROSTENIWWSIU. Thank you, :Mr. Glasser. I am somewhat sur­
prised that in your statement you strongly oppose maintaining even 
existing penalties to beneficiaries or recipients. It is a misdemeanor 
now. We don't change that at all; but clon't you think that the per­
son that is a recipient who sons his medicaid card to another person 
who is more affinent for the purposes is defrauding the Government ~ 
Don't you think he should be prosecuted ~ 

Mr. GLASSER. Wen, I would like us to lOOK at t1us in perspective. 
We almost equate tIlls with the nursing home operators whom we 
heard Senator Moss testify about a few minutes ago. Let's look at 
what we are tnlking about: 

In the first place, these are certainly a minor part of the, problem, 
an exceedingly min!'!r part. 

Mr. ROSTENIWWSKI. I agree it is a minor part. But, should there 
be no penalty at aU ~ 

Mr. GLAssr.m. Let's look at for a moment what we are ta1king about. 
We have an illustration of a medicaid eligible recipient selling a card 
for a few donal'S to somebody who is going to subject himse1f to the 
demeaning services rendered under medicaid. ,i\Thy ~ Because he prob­
ably falls a few hundwd dollars above that State's maximum for 
eligibility. He is not seIJing hjs medicaid card to a middle class per­
son who wishes to enjoy the pl<;>asul'cs of medicaid mills. 

Sure we have got to' deter that, but to have the kind of penalty 
that says such a person, for selling his carel to R.'lother person who 
needs medical care and can't get it goes to jail-that is the problem­
he needs medical care and can't get it, put him in jail for a year ~ I 
sUl:!;gest that is not good public policy. We support a penu1ty, cer-' 
tainly, hut of a lesser 1lature . 

Mr. ROSl'ENKOWSKI. If yon don't have a penalty, the abuses that 
we have uncoverC'd will be absolutel.y nothing eomparecl to the viola­
tions that can ultimately talw place in this area. 

Mr. GIJARF.R. Our view, sir, is that in comparison with the abuses­
I correct that, with the fraud perpetrated by providers, alld in 
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view of the fact that these situations and there are not many, are 
largely as a result of the fact that the l'ight to medical care has been 
denied to these people, minor penalties in no way comparable to 'hose 
in section 4(1) would be· appropriate. But $10,000 and a year in jail 
seems to us heinous in a country where somebody is using a medicaid 
card because he needs medical care and can't get it. 

1\1:1'. l{OSTENXOWSKI. That is current law, you know, Mr. Glasser. 
That is up to $10,000 and a year in jail. That is at the discretion of 
the court. I ren.lly feel that these hearings were initiated because of 
tJ:le abuse and the fraud that has taken place. To say that we should 
e:.iminate penalties at the lowest levell'cally isn't the foundation upon 
yi11ich I think we can build a record also to write revisions in the 
hf,W that will deter people. 

I Mr. GLASSER. Mr. l{ostenkowski, obviously it. is in present law. But 
the committee is writing a new law. Every provision, we lmow, the 
committee would wish to examhle on its own merits. We tl' i.n"" there 
is a very unfortunate provision in here that unfairly proset'ntes a 
number of individuals and subjects them to severe penalties, when in 
fact the amount of fraud deriving from this is indeed a miniscule 
part of the losses resulting in the program; and, if I might say sir, 
there hasn't been enough investigation and prosecution in all areas 
of fraud as the cOJ:Tl1nittee has heard all morning. 

Mr. RosTENKOWSKI. ,Va have heard that. We heard that all morn­
ing. 

Mr. GLASSER. We haven't heard much. But if indeed these legions 
of investigators are employed and they begin cracking down and \ve 
are subject to the vagaries of a variety of judicial svstems and judges, 
we will have people who needed medical cam and bought a medicaid 
?ar.d.or borrowed one for $10 to go see -n; doctor spending up to 1 year 
III ]0,11. 

I would say to you in terms of equity in the system, that this ought 
to be in a minor way either removed or made a minor offense . 

.Mr. ROSTENKOWSKI. Right now it is a minor offense. It is a mis­
demeanor. 

Mr. GLASSER. Well, I do not consider 1 year in jail and a $10,000 
fine a minor offense. . 

Mr. ROSTENKOWSKI. That is the maximum penalty. 
Mr. GLASSER. It is, but what protection do we have against the 

judge imposing it ~ 
Mr. I{OSTENKOWSKI. None, other than judicial restraint. 
Mr. GLASSER. That is why I snggest it is much too severe. 
1\1:1'. ROSTENXOWSKI. You suggest in your testimony that the au­

thority anc1 responsibility of PAllO's should be broadened beyond 
what we have in H.R. 3; the bill wonld now require. PSRO's to re­
view ambulatory care services of physicians and increase public ac­
countability be requiring the SecretaI:y to report annually to the Con­
gress, both of which you recommend. ,Vl1at else would you recom­
mend to be done with I'espect to duties of a PSRO ~ 

Mr. GLASSER. Review of physicia.ns services in their offices. That is 
essentially what we are talking about. That was in the Senate bill as 
you may Imo'lV, and at the last minute was eliminated; ancI since that 
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is indeed an essential part of the proble!ll the cOlmnittee is now tal}r­
ing about, the problem in the health care system, it seems to us that 
it makes good sense to include it. 

:Mr. RosTENKOWSKI. Mr. Rogers? 
Mr. ROGERS. Thu;lk you very much, NIr. Chairman. • 
As I understand it, you support this. You feel that the pen'/;1lties 

should be lessened in one area, hut think they should be made more 
severe for providers; and as I understand it, you say until \I'e get 
national health insurancel this really would not have much effect 
since it only goes to abuse? 

NIl'. GLASSER. That is essentially correct. 
NIl'. HOGERS. I am not sure on-and I won't get into this now; 

should we put closed-in budgeting on medicare 01' medicaid ~ .. 
NIl'. GLASSER. The problem, it seems to me, NIl'. Chaii-man, is 

that-- i 
Mr. ROGERS. I thought as an experiment, before it went nl~tionwidf., 

should we try closed-end budgeting with medicare and mddicaid ~ 
NIl'. GLASSER. The problem. with closed-end budgeting, in my view, 

on medicare and medicaid)/is that it is not nearly enough in the sense 
that closed-end budgeting on those two programs, as President 
Carter has indicated he understands, in effect will simply move the 
excess costs over to the rest of the system, namely, the private sector, 
everybody else in the system. Unless one could have closed-end 
budgeting which you know from previous testimony before your com­
mittee we favor-unless you have it for the whole system, the costs 
are simply transferred to the private sector. 

Mr. ROGERS. If I may be permitted, it couldn't move because it 
wouldn't have the money. 

Mr. GLASSER. If one had closed-enc1 buc1geting on medicare-medi­
caid aneI paid hospitals on a limitation-is that essentially the ques­
tion~ 

Mr. ROGERS. I am asking you what you thought would be an ex­
perimental way of trying to use closed-end budgeting before we move 
the whole national system into it. 

NIl'. GLAS.SER. Well, unless one grasps the whole thing, yo.u just 
can't make It. Now, I want to make one other comment in thIS con­
nection, because these are indeed unique kinds of hearings with a 
unique subject. 

We have 61 other nations in the, world, including Canada, which 
is not unlike us, which luwe either a national health insurance or a 
national health service program. Now, it is interesting that to my 
Imowledge not a single on". of them has the kind of serious problem 
with fraud that we have in the United States; and I suggest to you, 
sir, that one of the reasons is that they have addressed their prob­
lems in totality, as a whole, and by the way in which we in the United 
States have designed the medicaid system particularly, it lends itself 
and encourages fraud. We abhor fraud in health care. ",Va believe our 
programs, through their design. make fraud relatively easy. 

Mr. ROGERS. Freedom of choice ~ 
Mr. GLASSER. Freedom of choice, of course, freedom of choice 

among providers aneI among delivery systems, both. 
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Mr. ROGERS. You 'lee, in Canada now they are putting a cap on the 
Federal contribution and they are beginning in the provinces now­
to take away services. 

Well, I won't get into this. 
Mr. GL..-\.SSER. I would be glad to respond to that, but that would 

take us off. 
:Mr. ROGERS. On the budgeting--
:lVIr. GLASSER. They had budgeting for hospitals in Canada for 17 

years. 
Mr. ROGERS. I understand. 
What I was concerned with was in looking at putting some cost 

controls in this budgeting process that you are talking about, is there 
a possibility for implementing these two programs~ Now, I take it 
from your answer yon think it IS not ~ 

Mr. GLASSER. I would put it to you this way, Mr. Rogers. As a rep­
resentative of probably the largest nongovermnental purchaser of 
hospital care services through our negotiated contracts, every evi­
dence that we can find in studying the situation is if you have pros­
pective budgeting of hospitals and/or other providers-for only the 
medicare-medicaid pieces, two things will happen: 

The Gresham's law of medical care will apply, namely, largely the 
poor providers will be willing to provide medical care to the medi­
caid-medicare recipients; and, two, increaJingly, there will be trans­
fer from the public sector to the private sector, namely, the kind of 
people I represent, of the excess costs that they can't get out of the 
G?vernment; and I am sorry to say t.hat after years of working ~ith 

. tIllS, I cannot leave out the analogy of a ballcon. Health care IS a 
large balloon, unfortunately full of helium. If you squeeze any end 
of the balloon, you hold down that part of it; but the rest of it gets 
fatter. Unless on deals with the whole balloon, it is really not pos­
sible-and we have had evidence over 30 years now that to grab that 
little piece and hold it tight. . 

Mr. ROGERS. Would this be true with cost controls being imposed 
on hospitals alone ~ 

Mr. GLASSER. The President apparently-and we do not lmow the 
details-is proposing them across the board for the entire sector of 
health care rather than the public program alone. We won't know 
that for another couple of weeks. 

Mr. ROGERS. At the physician:s office ~ 
Mr. GLASSER. No, sir. 
Mr. ROGERS. I thought it was only in institutions ~ 
Mr. GI,aSSER. Yes; an.d therefore will have limited utility' but it 

may have some. 
Mr. ROGERS. Th!),nk you very much. 
Mr. ROSTENKOWSJU. Dr. Cu,rter ~ 
Mr. CARTER. Thank you, Mr. Chairman. 
You have given a rather interesting statement. You have 33 teeth, 

one more than an individual normally has. 
You said you were opposed to fraud, and I would hope you are; 

but actually your statement here sort. of is different to what you say, 
really. In this you said it was all right for a person to use a medicaid 
card of someone else and get treatment. I think that by saying that, 
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you do condone fraud; and I regret-it would seem that way. I don't 
really believe you mean that. Actually I think that any physicil1n 
who is wortl1 his salt, my good friend, is goiug to see any patient 
who is ill and do his best for him. If he doesn't he's not living up to 
the ethics of his profession. I know-go right ahead. 

Mr. (h,ASSER. Dr. Carter) I want the record to be clear: and that 
is, m~ statement is that to equate the fraud of an individual who 
buys ... medicaid card so he will have the privilege of going to a 
medicaid mill to get medical care, to equate that with the nursng 
home operator who buys Corots, Manets and Degases with medicaid 
moneys in my view is abhorrent. 

Mr. CARTER. I agree with you, those practices of medical mills are 
abhorrent. I certainly want to see them ended. 

Mr. GLASSER. I suggest to you in behalf of the consumers in this 
cOlmtry, the patients, the poor folks 'who mayor may not be above 
that arbitrary minimulll-and. I remind you most States now do not 
have medicaid eligibility for the so-called medically-indigent-the 
law makes it possible as you well lmow-since most States do not, it 
seems to me that if an individual is desparate enough to resort to 
this practice to get medical care in a cOlmtry where it's generally 
viewed to be a right, his circumstances should be understood ancl the 
penalties less severe than stipulated in this bill. 

Mr. CAR1'ER. Let's not let that be necessary. Let's treat him if he is 
ill, without forcing him to commit-or to take another's card. Let's 
give him treatment before that. 

Mr. GLASSER. I cert~.inly hope you can be back before this commit­
tee and get your support for a national health insurance bill that will 
do that. 

Mr. CARTER. I have a bill tlut"t will do that, right now. 
Mr. ROSTENKOWSKI. Mr. \V" algren. 
Mr. \V"ALGREN. No questions. 
Mr. ROSTENKOWSKI. NIl'. Duncan ~ 
Mr. DUNCAN. Thank you, Mr. Chairman. 
All the reports that we have received here today, including Sena­

Moss' and others that I have read fraud and abuse largely is in the. 
large urban centers, not in the smallei' States or the rural States. 
What are your thoughts on that ~ 

Mr. GLASSER. Mr. Duncan, I think it follows the Willie Sutton 
principle. He used to rob banks because that is where the money 
was. I think, franldy, becal1fle there are more pO<Dr people in the 
urban centers, they are congregated--

Mr. DUNCAN. I am not talldng about cities of 500,000 people or 
less. I am talldng about Chicago, New York. Is it just lack of man­
agement of local government ~ 

Mr. GLASSER. I wouIa say there are a complex of factors. It would 
oversimplify it to indicate there is only one: I repeat: One can 
make more mone~' if you are going to get into the fraud business 
in the larger urban 8,reas than the medinm-si?;ed small ones. I think 
it is almost as simple as that. 

Mr. DUNCAN. Should we just attack the problem then in New 
York City and see where we are headed ~ 
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Mr. GLASSER. In terms of priorities, certainly the major cities of 
the country-and New York is not the only city by a long shot. I 
think further investigation will indicate it isn't only New York 
and Chicago. I think there is no uniqueness about those two cities. 

Certainly in terms of priorities from the Federal point of view, 
I would !?ick the larger cities, the 20 largest, or 30 largest in the 
country to concentrate on initially. I think that is where the prin­
cipal problem is. 

Mr. DUNCAN. Thank you very much. 
Mr. ROSTENKOWSKI. Thank you, Mr. Glasser. 
Mr. GLASSER. I appreciate the opportunity. 
:M:r. ROSTENKOWSKI. Dr. Bussman, welcome to the committee. 

&:rATEMENT OF JOHN BUSSMAN, M.D., PRESIDENT, AMERICAN 
ASSOCIATION OF PROFESSIONAL STANDARDS REVIEW ORGANI· 
ZATIONS 

Mr. Bussl\-IAN. Mr. ChaiTman, my name is Dr. John Bussman, 
I am a physician in the private practice of medicine in Portland, 
Oreg., and president of the American Association of Professional 
Standards Review Organizations. 

The membership of our organization is composed of 123 PSRO's 
in various stages of implementation ot the program. More than 
110,000 phvsicians are direct members of our organization or are 
members of our PSRO constituent organizations. 

As many of you know, we testified. last September on legislation 
similar to that being considered today-proposals to deal with 
fraud and abuse nnder the medicare and medicaid programs. 

As we indicated lust year, we support the general thrust of the 
bill. It is an obvious and appropriate response to information de­
veloped by the committees in the Con.~ress. The bill is rlpsigned 
to provide adrlitional t.:>ols to combat fraurl and abuse. We must 
express our belief. however, that these provisions, as well as those 
already in law, will not by themselves improve matters. Only an 
experienced, dedicated, and intellig-ent approach on the part of the 
various .tesponsibie organizations in the executive branch can yield 
goorl results. 

With these .. <reneral ohservations in mind, I would like to discl'ss 
brieflv the PRRO provision of R.R. 3, introduced by the two dis­
tinlruished chairmen of the subcommittees conducting this headng. 

The key provision is the propoRPd new subsection (g) of section 
1155 of the Social Securitv Act. This new snbsection would require 
the Sec:eetal'Y to give priority to any requpst of a PSRO to review 
the services fnrnished in a so-caned medicaid mill, defined as a 
shared health facility in another section of the bill. 

The remainin.g provisions of the bill are designed to enhance the 
ability of PSRO's to do a more effective job of dealing with abuse 
in the medicare amI medicaid programs, including necessary sup­
port for those PSRO's which wish to tackle the job of reviewing 
medicaid mills. 

For examnle, subsection (a) of section 5 would make clear that 
where a PSRO is found competent to review various heaith sel'V-
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ices, certain review and certification functions now required would 
no longer be necessary. As we reae1 the proposed revision in section 
1154(b), a PSRO could become fully qualified-that is no longer 
a conditional organization in a trial period-if it (1) were per­
forming review of all hospital services, (2) it were reviewing other 
services for which the SeCl'etal'y agreed it had developed the ca­
pacity, and (3) it had developed a plan for gradually assuming re­
view re3ponsibilities for other health services covered under medi­
care and medicaid. In addition, this section would make clear that 
a conditional PSRO in a trial period could have that status ex­
tended for an additional 2 years. We believe this is a sound ap­
proach. 

One of the areas of the proposed legislation that concerns PSRO's 
arounel the country appears on page 19 of the bill as implying a 
mandn.te for the PSRO assume responsibility for the review of the 
ambulatory setting under a timetable to be established by the Sec­
retary. We would submit that the teclmology to porform adequate 
ambulatory review is in its early stages and win require a con­
siderable period of development and research before any wide­
spread application could be expected to be feasible. The PSRO 
budget is not yet so generous as to afford nationwide ambulatory 
review when cost containment in acute cnre for long-term care 
facilities seems much more possible of accomplishment. Similarly, 
this subsection is subject to interpretation as deemphasizing the 
development of long-term care review a,nd giving priority instead 
to ambulatory review. 

We question whether the provisions in subsection (c) which 
would permit PSRO's to abstract, as well as examine, the medical 
reeords in the course of its work is necessary. The word "examine" 
in the present law would seem to us to encompass the ability to 
summarize that which :is examined. 

Subsection (d) of section 5 would also bring the reimbnrsement 
of PSRO's for their Government work in line with the system pro­
vided for other private organizations which contract to perform 
functions for the medicare program. 

We also favor subsection (e) which would avoic1~_ duplication of 
var10ns review functions by providing that the sei'vices' for which 
a PSRO has been given review responsibilities by the Secretary 
will not be reviewed under any other mechanism, and that PSRO 
decisions on medical necessitv and appropriateness of care will be 
binding on the paying agencip~. 

Subsect10ns (f) and (g) maim certain conforming" changes and 
technical improvements in the law, and we agl'ee they should b~ 
made. 

Subsection (11) providing for regulation for implementation of a 
data policy has the potential for delay in establishing PSRO review 
and wonld almost certainly stifle the development and innovative 
data systems which might be more responsive. to local ch'cumstances. 

Subsection (i) would require. a PSRO to cooperate with recogdzed 
enforcement bodies investigating fraud under medicare and medicaid 
and to furnish aggregate statistical data to Federal or State ageincies 
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for health planning related activities. We favor this provision -
PSRO's are not policemen and we are glad to cooperate with those 
who are. However, we want to assure your eommittees, the Con­
gress, and the public generally, that PSRO's, individually and col­
lectively, are very concerned about confidentiality of the data we 
acquire. We are dedicated to the preservation of privacy of indi­
vidual patient information. For example, the information on pa­
tients which we acquire would be made available to health planning 
and reiated organizations lmder these provisions only on an ag­
gregate basis with no individual patient data. 

Subs.lction (j) would require tIl(> Secretary of HEW to pay the 
cost!? of defending a suit brought against a PSRO, its members, em­
ployees, or professional consultants related to the performance of any 
duty or function required under the law. We should like to point out 
that carriers and intermediaries under the medicare program are 
completely protected against suits for their medicare work - the 
Government actually steps in and assumes the burden of defense and 
the liability risks. 

",'Ve believe that another section of the bill which would require the 
contractual arrangements between fiscal intermediaries under medi­
care is pertinent here. If that provision were fully carried out, the 
Government would accept any suit filed against a PSRO based on 
its review of Government patients. The action would not lie against 
the Government agent, just as in the case of fiscal intermediaries. 
We believe that approach has a better result than this specific pro­
vision and would mge the committees to make that point clear in the 
report on the bill. 

Although most of the PSRO's conducting review activities are now 
protected for liability through a private insurance carrier, if that 
protection were to be lost, we would encounter great difficulty in ob­
taining new coverage. It is important to note that the premiums for 
their insurance are paid. for by the Government. Even a handful of 
suits which we would have to d.efend may jeopardize our ability to 
obtain insurance. , 

Subsection (k) assures that the lack of matching State medicaid 
funds will not result in a dimin'ltion of PSRO review activities. 'We 
favor the section. 

Section (1) would require an annual report from the Secretary 
reporting on progress under the PSRO program. We iavor this pro­
vision.: 

Subsel~tion (m) and (n) would make necessary minOJ' technlcal 
and con::orming changes, and we favor them. 

Mr. Chairman, om association believes in the proposi/Jion that ef­
fective and appropriate peer review is desirable f;"y;: the care fur­
nished to all patients, in all settings and by all health care pro­
viders. We do not believe that review should be limited to Govern­
ment patients or just institutional care. 

Many of our members, as wen as memberE; of our sister organiza­
tion, the American Association of Foundations for Medical Care, 
are now engaged in the review of the care furnished to patients 
whose care is paid for by private third-party payors. Moreover, we 
have recently organized a national peer review network to arrange 
for such review services for multistate employers. 

... 
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V\Te are well aware that review services are not now available 
everywhere for all servioes, but we pledge our continued dedication 
to that objective. 

Mr. Chairman, while the bill would no longer require the review 
of long-term care services before a PSRO could become fully opera­
tional, we favor the retention of that objective for all PSRO's and 
for active support from the Governm'C.nt to accom~lish it. While 
HEW has approved several long-term care. demonstration review pro­
grams, we urge that where PSRO's are ready to perform such re­
view, where the necesary State and provider agreements have been 
made, that PSRO's be permitted to begin such review whether or not 
on a demonstration basis. ThQse. PSRO's which have historically 
been involved in, such review have reported good re.~ults with real 
improvement in patient clure and substantial dollar savings. We be-
lieve the potential is great. . 

:Mr. Chairman, we recommend that the program review team pro­
visions of present law be repealed as no longer necessary and that 
PSRO's be allowed to perform the function of determining whether 
an individual practitioner or provider of services has grossly ane. 
flagrantly prescribed or provided unnecessary health care or care of 
poor quality. The present law assigns this responsibility to PSRO's 
but duplicates the functions in title XVIII, where teams f.stablished 
by the Secretary can perform this function. 

,Ve believe it is clearly preferable to have physician organizations 
performing peer review activities to make determinations and recom­
mendations in this sensitiv(' area. The PSRO does not want to act as 
a policeman. We view our tole as one of determining areas of pos,. 
sible improvement in quality and cost control, both for individual 
physicians and the professional generally, through a variety of edu­
cational techniques. But we also believe that in those relatively few 
cases where: "divic1ual determinations of this sort are required it 
should be the PSRO which makes them. We also urge the connnit­
tees to add a provision to the bill to correct an apparent oversight in 
the odginallegislation. 

While a State Professional Standard Review Council must pedorm 
certain functions lIDdel' the law involving decisions on the.need or 
appropriateness of care, it does not, as does the individual PSRO, 
h,;,ve available to it the protection against liability now set forth in 
law. ~e urge the committee to correct this apparent oversight. 

We feel PSRO review should be expanded to all patients. We real­
ize there is no relationship between HEW and the Veterans Adminis­
tration but we feel one should be established. We feel PSRO should 
be immpc1iately expanded to VA hospitltls. 

Mr. Chairman, this completes our tettimony. We thank you. very 
much for the opport.unity to present onr "Views to you. We will try 
to answer any qnestions which members: of the committees may have. 

Mr. ROSTENKOWSKr. Thank you, Dr. Bussman . 
Doctor, we have Jleard -some opposition expressed to the pro­

vision in H.R. 3 that we woulcl require PSRO~s to undertake ambula­
tory care review. I was interested to nvte that your association en­
dorses this provision. 

As you kriow, this type of review is :c.ow optional for the PSRO's, 
and the argument, has really been made that phys1.cians would not 
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accept the PSRO program if theh' out of hospital services were re­
viewed. Do you agre~ with that assessment ~ 

Dr. BUSSl\IAN. I think it has taken us a long time to build sig­
nificant physician support for th~ PSRO program, and I think this 
will pose some problems; yes. ",Ve agree that this should be the 
ultimate goal of the program, however, our chief concern as I ex­
pressed was that we appear to be deemphasizing long-term care re­
view in favor of the emphasis on ambulatory review. 

Mr. ROSTENKOWSrrI. ·What are the problems that it would pose, 
Doctor~ 

Dr. BUSSUAN. Of ambulatory review~ I don't think we have the. 
technology. Our organization was one of the very first in the country 
- my local PSRO in Portland - organized to assume some respon­
sibility for ambulatory review in the American programs experi­
mental medical care organizations dating back to 1971. 

We found just monumental problems in the technology. The ouly 
thing we have available that regularly flows from the physician's 
office to any review organization is a claim form; and the claim form 
is and of itself totally inadequate to address the question of quality; 
and so we are left with some means of identifying, probably through 
physician profiles, those physicians whose practice patterns are suf­
ficiently out of keeping with the r!:'.st of the profession to arouse 
some suspicions that a further in-depth investigation was warranted; 
but at the present time those te~hniques are not really wel1-deyeloped. 
I think we need a longer period of research. There are some six or 
eight PSRO's arOlmd the countr V who are presently participating in 
ambulatory review demonstration projects. Most of them involve 
voluntary physicians who want to do a little research study. 

vVhen we focus that on the everyday problems and make it a man­
dated review program that will apply to everyone in all settings, I 
just don think we are ready. 

~fr. RCSTENKOWSKI. nil'. Rogers ~ 
Mr. ROllERS. I believe the bill simply allows the Secretary to say 

whether the PSRO is capable of doing it. 
Dr. BUSSl\IAN. We are just fearful We may be deemphasizing the 

important of long-term care, however, in favor of more rapid de­
velopment of ambulatory review. 

Mr. ROGERS . .tbother question: Should gross abuse that a PSRO 
may find be repOJ~ted to the licensing authority of the State ~ 

Dr. BUSSl\lAN. This is something I personally would favor. The 
present confidentiality requirements don't permit it. That will have 
to be further defined. 

Mr. ROGERS. Thank you. 
:M:r. R0STENKowsrrI. Mr. Dnncan ~ 
1\11'. DmwAN. Thal1.k you, Mr. Chairman. 
Did I lmderstand you to say that the Federal Government pays 

the insurance premiums ~ 
Dr. Bt'"SSl\IAN. Yes. 
1\11': DUNCAN. ",Vho selects the insurance carried 
Dr. BUSSl\IAN. It wasn't a matter of selecting an insurance. carrier. 

Our orgallizr.ti on met with - we had a meeting here in Washington 
at which eight national insurance carriers were to be present. We 

, 
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gave a party and nobocly came. We scurried around for 3 months 
md found one carrier wHling to assume this responsibility. That is 
Lexington Insurancn Co. of Boston. 

1\1:1'. DUNCAN. Ha .... ·e you hacllosses~ 
Dr. BUSS1tIAN. No losses. 
1\1:1'. DUNCAN. Do I understand that the contract is such that the 

insurance companies do not defend the lawsuit if you are involved 
in litagation ~ 

Dr. BUSSMAN. HEW~thereis a deductible. HEW has agreed 
to pay the deductihle. Then the insurance company defends and 
pays the judgment, if any. 

Mr. DUNCAN. How nltlch is the deductible ~ 
Dr. BUSSlIrAN. I think it'fi '$2,500. 
Mr. DUNCAN. Th!.mk you. 
Mt. ROSTENJWWSIU. Dr. Carter ~ 
Mr. CARTER. Thank you, ~fr. Chairman. 
What would you estimate to be th!'r average cost per review 

insured health facilities? ' 
Dr. BUSSlIrAN. I really don't lmow. Iwould think most of the 

revie-v';rs in the insured health racilitie'.;-shared health facilities 
would not be predicted on a cost-per-patient reviewed, but 1 would 
think: we woulrl be talking about a project. When a shared health 
facility was felt to be at femlt in regal'd to its compliance with the 
laws, it would be a team eifort, a task force moving in to do review 
under tlmse circumstances. This is the only thing that I (Jan see 
as a feasible technique at the present time. To say it cost.s a a:..>ltl1r 
per patient visit to review would be a reasonable assumption; but 
that approach I don't think is the way it will really work. 

Mr. CARTER. You don't know if the $1 is correct or not? 
Dr. BUSSl\'IAN. I know $1 is fairly close to wllat costs of am~ 

bulatory review have been in other settings. 
Mr. CARTER. "What is the cost of such review compared with cost 

of PSRO l'eview of hospital care? 
Dr. BUSSMAN. Hospital care review as you might imagine varies 

a good bit from one PSRO to another. 'We do have significant 
experience now; and the figures :",ary. I believe, from arouncl $8 
per hospital discharge on up to $15 or $16. 

Mr. CARTER. It costs that much to review one case Ol). all average ~ 
Dr. BUSSllIAN. Yes, sir. , 
Mr. CARTER. How many PSRO's .are n r ready, in your view, to 

undertake revie,,,, of shared health facilities ~ 
Dr. BUSSlIIAN . .As we discllssecl last September this was to be 

optional and at. the request of the PSRO. It is not so much a 
matter-it's truly a matter of readiness in many I·espects. My own 
personal feeling js there won't be many of them who want to be 
invohed in this very difficult and unpalatable and potentially 
dangerous area of Teview. 

Mr. dARTER. OK. 
Dr. BUSSlIrAN. I understand one of them in New York is ready, 

anxious, willing, and able; to assume this responsibility. I admil'e 
their courage. 

1\1:1'. C,\RTER. I think you are right. 
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Thank y-:>u, 1\£r. Chairman. 
1\£1'. ROSTENKOWSKI. l\fr. ,Valgren. 
1\£1'. 'V ALGREN. Just to sort of bring me along on this, what kind 

of dangers are they reluctant to get involved in in shared health 
reviews~ 

Dr. BUSSnIAN. They actually have been threatened with physical 
violence if they appear on the scene to do review, and some of the 
shared health facilities, we lmderstand, have connections with 
organized-shall we say-crime that have made threats of violence 
to an organization that would become involved in this. The physi­
cian organization in one city has specified that one of the costs of 
the review process will include security to go with them. 

Mr. WALGP..EN. Would that be an area that pedlaps the Secretary 
should do the reviews in rather than a peer organization ~ 

Dr. BUSlIl\IAN. I think a peer organization can probably do a 
superior job of review if we can overcome some of these problems. 

1\£1'. WALGREN. That is all. Thank you. 
Mr. ROSTENKOWSKI. Thank you, Doctor. 
Dr. BUSSnfAN. Thank you. 
1\£1'. ROSTENKOWSKI. 1\1:1'. Newman. 
Welcome to the committee, 1\fr. Newman. If you will identify 

yourself and your organization ~ 

STATEMENT OF HOWARD N. NEWMAN, PRESIDENT OF THE 
DARTMOUTH-HITCHCOCK MEDICAL CENTER, HANOVER, N.H. 

1\£1'. NEWnI.<\.N. Chairman Rostenkowski, Chairman Rogers, I ap­
preciate having this opportunity to respond to your invitation to 
COlllnent on the medic:lre-medicaid antifraud and abuse amend­
ments, H.R. 3. As sonw members of this committee may l'ecall, I 
served as the Commissioner of the 1\£edical Services Administration 
in the Department of Health, Education, and WeHare from Feb­
ruary 1970 through June 1974. Since that time, I have served as 
president of the Dartmouth-Hitchcock :Medical Center, located in 
Hanover, N.H. 

1\£y professiomLI GXJ?erience in health administration in both the 
private and pub"\ic SE-ctors during the past 20 years, leads me to a 
strong and supportive view of H.R. 3. It is somewhat ironic, I 
think, that my first involvement with medicaid came almost 10 years 
ago when, during a yearls attachment to the Director of the Bureau 
of the Budget, I participated in a task force charged with review­
ing State estimating procedures in light of medicaid's early cost 
escalation. 

My support of the bill before you is based on the view that it 
represents a step-and it is interesting that tl12 previous witness 
spoke about it as a step, so I am a member of the only a step school­
and not an unimportant step, toward achieving greater credibility 
for the medicaic1 program among providers, recipients, anc1 the 
public at large. O~ the specifies contained in this bill, I would support 
most; emphatically those sections c1ealing with the requirements 
of disclosure of ownership and financial information. As a result 
of my personal experience with the medicaid program, I have long 
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supported the desirability of extending and enforcing disclosure 
requirements based on a rationale that the g]al'~ of slllllight is an 
effective deterrent to improper condnct by ooth administrative 
agencies and providers, I shouJd also liko to express my support of 
section 10 of the bill, claims processjng and information retrieval 
systems for meclicaid programs, which, although perhaps viewed 
by some as only a technicality, will allow for substantially more 
efficient application of state of the art systems capability in mecli­
caid. 
If there is one fact about medicaid on which everyone can agre6') 

it is that it is an enormously complex undertaldng. That complexity, 
however, can mask the frequently conflicting objectives and subob­
jectives of the administrative and programmatic elements of the 
program. Equity of access to services and cost 00ntairunent are 
probably the most obvious of these potentially conflicting value 
systems. The roles of the Federal Government, the States, health 
care providers, and even recipients, aU contain inherent potential 
conflict. Thus we have seen the medicaid progl'itm achieve a kind of 
equilibrium in which the kinds of problems which the bill before 
your attempts to remedy have become relatively common. 

I have said that this bill represents a step in the right dil'ection. 
I should like to emphasize that the direction should involve a sub­
stantial restructuring of the medicaid program and, in fact, a com­
plete overhaul of our health financing programs. It is probably cor­
rect, however, that until there is greater confidence in the capacity of 
the Federal Government to respond to what are perceived as the im­
mediate issues snch as those addressed in H.R. 3, such overhaul can­
not take 1)lace. 

When one takes a look at the slightly broader medicaid horizon, I 
believe the following conclusions can be substained as the major les­
sons of the medic-aid experience: 

One: Financing health care for the poor must be accomplished 
in the cont.ext of broader, probably lllliversal, solutions to the prob­
lems of health financing. A health program designed specificully for 
the poor will be a poor program. 

Two: Only if incentivf's within the health delivery system itself 
are developed can we a: .11ieve an equitable and e.ffi.cient Tesult fro111 
our health financing pTograms. Absent such incentives for more 
rational organization of the health care system, the inflationary re­
sult experienced in recent years is virtualy jnevitable. . 

Three: Empl',asis in the design of future health financing pro­
grams should be placecl ou preventive health services for childreil 
and effective means of outreach must be built into such programs. 

FoUl': For the elderly, especially, the integration of health and 
social services at the local level must be encoruagecl through the re:­
moval of financial incentives to institutionalize people. 

Five: The consequences of operating llledicaicl within the Federal 
'veHare establishment, SRS, are inherently in conflict with the pro. 
gram's g)als. The solution, I believe, lies in the creation within HEW 
of an in'iependcnt health financing agency. . 
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I am mindful of the admonition contained in the annotmcement of 
these hearings that national health insurance is not the sabject tmder 
discussion. It is, nonetheless, important to recognize that the under­
lying issues of management toward which H.R. 3 addresses itself are 
generic to all health financing programs and I' ost particularly, those 
which are publicly supported. It is for that reason that I should like 
to conclude these brief remarks by stating that only through (1) the 
exorcise of len.dership in defining national policy objectives, (2) the 
development of a strategy involving public and private enterprise to 
achieve those objectives, and (3) the establishment of management 
capacity which provides incentives for accomplishing those objectives 
in an efficient, yet compassionate manner, consistent ,vith available 
resources and with a realistic understanding of the operation of the 
health care field, can the proper Federal role, even in the context of a 
tmiversal and mandatory health financing program, be achieved. 

Thank you very much. 
Mr. ROGERS [presiding]. Thank you very much l Mr. Newman, for 

your statement. 
Mr. Walgren? 
Mr. WALGREN. I have no questions. 
Mr. ROGERS. Let me just ask this: what do you think of the propo­

sition of having all institutional providers being required to have a 
lmiform accounting system ~ 

Mr. NEw~rAN. My sense is that this is a complicated issue and 
technically more difficult than may appear on the surface. 

I am aware of the heavy reporting requirements that people in hos­
pitals complain about. I am also aware there is great variation in 
kinds and types of hospitu.ls in this country. My general impr&>­
sion, nonetheless, is that in principle your position is sound. It seems 
consistent with the notion that we are atto,mpting to develop a 
rational planning svstem in this country for health services and that 
in that context, it makes emiment good sense. 

I have had an opporttmity to review briefly the bill that Mr. Moss 
and you have introduced; and I am impressed by the aclmowledg­
ment in section 2 of the bill that the secretary would be obliged to 
consult wi.th interested parties including organizatiolls which rep­
resent health service institutions. I think that would be important. 
The principle seems to me quite sound. 

Mr. ROG:ERS. What do you think of the idea of allowing a person 
on medicaid to choose a doctor but not getting other services, unless 
that doctor recommended it? 

Mr. N:EWl\fAN. My general reaction to suggestions of tIllS kind is 
if that seems like a reasonable course to pursue £01' the rest of the 
population, it would be reasonable to do it for the medicaid recipient. 

Mr. ROGERS. I think the point is that most people do that. 
Mr. NEW~fAN. To the extent that the idea is that one would have 

a primary care physician who seryes as the focal point of his services, 
that seems reasonable. On the other hand. one would have to be care­
ful if the result was a limitation of access which is already severely 
limited in the medicaid population. 

Mr. ROGERS. Thank you. 
Mr. Carted 



Mr. CARTER. Thank you, Mr. Chairman. 
I regret that I was out part of the time. The Pfftt of your testi­

mony that I have been able to read seems to 1:;~!lllright, very good. 
It is a pleasure to have you here. . 

Mr. NmVMAN. Thank you very much. 
Mr. ROGERS. Thank you very much. The committee is gratefnl for 

your presence here today. 
The next witness is Da,vid L. Rosenbloom, the commissioner, 

Boston, Mass., Department of Health and Hospitals. 

STATEMENT OF DAVID ROSENBLOOM, OOMMISSIONER OF HEALTH 
AND HOSPITALS, BOSTON, ]/I.ASS, 

Mr. ROGERS. Welcome to the committee. Your statement will be 
made a part of the record. I should say I may have to interrupt you. 
There is a vote. You may proceed until we have to go. 

lVIr. ROSENBLOOM. Let me summarize the remarks that I have sub­
mitted to the committee. I appreciate the opportunity to be here. to­
day. 

I know your committee is concerned about fraud and abuse and 
that it grows in part from its effort to contain costs in the medicare 
and medicaid programs. Cost containment is an important effort, 
because until it shows results, it will be difficult to move toward a 
decent national health insurance program. However, most of the 
efforts in the name of cost containment which haNe been made so far 
have merely shifted the costs of medical care for the poor back to the 
cities and counties or eliminated services which people needed. 

Cost containment is one thing, but passing the buck is another. For 
example, in Massachusetts until December 1,1975, medical assistance 
was available to a broad range of poor people. Now the program of 
medical assistance for those on general relief has been ended. As a 
result, more than 30 percent of the patients we see at Boston City 
Hospital no longer have any State or Federal medical assistance. 
This year the city of Boston taxpayers will provide at its expense 
between $10-$12 million of service that would have been paid for 
under State and Federal progmms2 years ago. Despite this, the 
State's total expenditures for medical care for the poor will be $100 
million larger than they were when these programs were ended. 

We believe we have developed a delivery system which is relatively 
free of fraud and abuse, is responsive to people's needs and contains 
costs. W shall serve more people this year for $5 million less than 
we Sf ant last year. However, because of the money drained away from 
the public by fraud and abuse - both legal and illegal, and because 
of the inflation bunt into meaicare ann medicaid, the very existence 
of our delivery system is threatened. 

The current organization and operllzion of the medicaid progt'am 
is a direct cause of the fiscal crisis which is threatening to destroy 
the publicly-operated health care delivery systems in our major 
cities. The fraud and abuse which we are talking about today is an 
inherent part of the organization and operation of our current sys­
tem. While increased regulation and fines will help, they &Jone will 
not face the root issue. 



160 

Under medicare and medicaid hospitals and doctors are cost-plus 
busin.esses. The law provides they will be reimbursed their usual and 
customary costs for providing services to individuals who were en­
titled to benefits. As long as the basic structure of the program is to 
pay individual providers for whatever they do to individual patients 
when they do it, we shall have a medicaid ancl medicare system that 
is prone to abuse and too expensive. No amount; of regulatory threat 
will be able to overcome the incentives contained in the reality that 
more work on a patient means more money foI' the provider. 

Hospitals and other providers can get arolmd whatever regulations 
are imposed by the State and Federal Governments. Let me give you 
one dramatic and current example. 1\1assachusetts passed new cost 
control legislation last year. One major hospital, I am told, has found 
is charges to the State and patients to be so far above its actual cost 
that it is about to give everyone who works for the hospital a raise 
rather than lower its charges. The inflation and abuse has been built 
in by the design of the program. 

Beyond the inherent problem of inflation contained in the pro­
gram, ]'vIr. Chairman, one of the reasons fraud and abuse has be­
come commonplace in the medicaid programs if the administrative 
quagmire in which thGcle programs operate. I do not need to regale. 
you with the horror storjes of how medicaid actlially operations. It 
is enough to say it doesn't work. Almost one-third of the legitimate 
bill submitted by our system fail to get paid the first time they go 
through the system. It does not w"rk for the patient who must go 
through a demeaning and lengthy process to become eligible. It does 
no1; work for the provider of services who deliver the service and 
then steer the patient through the welfare application process. It 
does not work for the State because it cannot control its cost or 
aclminister the program. It does not work for the Federal Govern­
ment because it is the victim of all the financial abuse resulting from 
administrative waste. 

It does not work for the taxpa7,"ers of the city of Boston because 
they wind up front-ending and ultimately paying for a substantial 
amOlmt of care which should be paid for by medicaid but is not 
beca.use the medh~aid system simply is incapable of identifying eligi­
bile recipients and promptly paying bills. Almost one-third of our 
legitimate bills fail to get through to payment the first time they are 
submitted. "Ve are currently in a dispute with the State over more 
than $3 miHion of bills for fiscal year 1975, which endec118 months 
ago. 

Mr. Chairman, one of the things H.R. 3 attempts to outlaw is 
factoring medicaicl bills through a midclleman. I am sure that is a. 
dEsirable approach to limiting finandal abuse. However, it is my 
understanding that factodng came into wide use early in the pro­
gram when it became clear that local and State go'Vernments simply 
could not process Jegitimate bills in anything approaching reason­
able time. WhHe some progress from the early years has been made, 
anyone who tells you that medicaid is a well-run program has never 
tried to get a medicaid bill paid. 

Perhaps I am jllst simple~minded, 1\1:3.'. Chairman, 'but I believe 
that 1\ system which is as complicated a11c1 cumibersom~ in its ad-
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ministrative procedure as medicaid, must be prone to fraud. I have 
been impressed by the argument that the Veterans Administration 
hospitals j which are generally regarded as cost effective, provide 
services to veterans without complex or demeaning tests and regu­
lation. Yet, there seems to be no outcry that the systems are over­
used amI abused. My hedonistic learnings tell me that too much of 

) a good thing is probably a good thing, but that may not be true in 
regulation. Overregulation may help create some of the fraud which 
"'I7e are here today complaining about. Simplifying the program may 
well eliminate many of the opportunities for .fraud., 

Mr. Chairman, the bills seeks to display for public view the owners 
of health care facilities. I believe this is an appropriate matter of 
concern because the organization in which care 'is delivered is crucial 
to both the quality and cost of the treatment. Some of the most 
notorious abuses in medicn,id and medicare have occurred in private 
profit-making medicaid mills. There is no public accountability for 
what they do to individual patients and nursing homes. 

On the other hand where there are genuinely community-based and 
controlled nonprofit neighborhood health centers the board can look 
responsibly at what providers are doing. They cail be held account­
n,ble for the performance of health professionals. There is no special 
sanctity in a community.:based group and there have been problems, 
but they are controlled by people who can be gotten to by their 
friends and neighbors. 

Often, the priorities set by the neighborhood group can lead to 
lower costs for medical care because they have less of n,n interest, 
financially or emotionally, in enhancing medical institutions. Let me 
give you a concrete example: 

When the East Boston Neighborhood Health Center was formed, 
the neighborhood board said its highest priority was the develop­
ment of a long-time nursing and medical care program which would 
allow older people to remain at home during their final days. The 
people of East Boston resented the trend toward long-term hospitali­
zation or nursing home cusodial care. However, there were no al~ 
ternatives available in their community to help people remain at 
home. They demanded and got such a program. And it is sub­
stantially chen,per than placing people in long-term care institu­
tions to which neither they nor their families wanted to go. 

Another of our neighborhood health center boards set impl'oved 
prenatal care as its highest objective, We have concentrated in de­
veloping these programs in that neighborhood. The result is a halving 
of the infant death rate in the area served by that health center, 
And, when mothers go to the hospital to 113,ve their babies they now 
stay less than half the amount of time they stayed 3 years ago be­
cause they are healthier and better prepared for their birth ex­
perience than they used to be. Their babies, too, are healthier so they 
require less intensive hospital treatment after birth. In short, Mr. 
Chairman, the desires of these community boards for high quality 
have also led to controlling the cost of care. It is a lesson which 
should not be lost as we take a positive approach to eliminating fraud 
and abuse in medicaid and medicare. 



Mr. Chairman, the bill you have before you placed additional 
emphasis on ps:ao or quality review activities. The approach at­
tempts to guarantee quality by regulation while the financial in-
centives will ::Jtill all work against that. A more positive approach ". 
to controlling fraud and abuse would be to place the providers of 
health care at risk for insuring both quality and- appropriate use 
lof health care by making them publicly accountable and financially 
liable for controlling costs. I do not mean to be overly critical of 
PSRO activities. It is just that a financial incentive which force pro-
viders to limit their costs would be much more effective. That is one 
reason responsible prepaid mechinisms have been shown to be less ex­
pensive than fee for service systems. 

In the neighborhood health centers, the providers are held ac­
countable for controlling their costs because they operate on an an­
nual budget that is determined in advance. That budget is based in 
part on the number of people they see, but also on the services they 
provide according to a set of standards. Since everyone in the center 
is salaried there is no incentive to see more and more patients or do 
more and more tests. Yet, the management and boarel can enforce 
standards of productivity. 

I said at the beginning of my remarks the health care system we 
tried to build in Boston and in l)ther cities based upon neighbor-hood 
health centers with central hospitals are probably the best existing 
alternatives to fraud and abuse in our major cities. I am here to 
tell you today that that alternatjve is going broke. If we are tillable 
to continue financing the health care system we have developed in 
Boston, health care costs are going to rise rather than decrease. 

I know, 1\1:1'. Chairman, there is a reluctance to do much at the 
Federal level this year other than legislate against fraud ancl abuse 
while the study of comprehensive health insurance goes on. Given 
the unbridled inflation which has occurred in the health care in­
dustry I understand your reluctance. 

However, the inflation has been caused by medicaid and medicare 
and it is threatening to destroy public delivery systems which have 
been built in several of our major cities. If these systems go under 
waiting for national health insurance your succesors and mine will 
be here 12 to 15 years from now wondering how health care costs 
can he kept to less than 25 percent of the gross national procluct. 

In summary, 1\1r. Chairman, I hope your committee will deal 
affirmatively with the issue of :fraud and abuse in medicaid andmedi­
care programs. I hope J on will expand the proposal you now have 
to be sure that systems which check fraud and abuse survive. I hope 
you will act affirmatively to strengthen those Federal programs which 
now exist to support 1l.eighborhood health centers and publicly ac­
countable local systems which control the quality of care they pro­
viele . 

. Anel, 1\11'. Chairnlan, I hope you will support efforts to control the A, 

rising costs of health care by putting the providers at risk for con-
taining their own costs. Only in this way, Mr. Chairman, will it be 
possible for the Congress, the State and local governments to work 
together to fnlfill their promise to the legislative health neeels of onr 
poor and our elderly citizens. 
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In my written statement I suggested a variety of steps which might 
be taken lmcler existing law by this committee to move toward meet­
ing these objectives. I think it is unnecessary to repeat them here.. 

~ [The prepared statement follows:] 

... 

STATE1IENT OF DAVID ROSENBLOOM, COMMISSION~ OF HEALTH AND HosprrALs, 
BOSTON, MAss. 

Thank you Mr. Chairman, I am David Rosenbloom, the Commissioner of 
Health and Hospitals for the City of Boston. Thank you for the opportunity 
to' appear today. 

Many of our large cities are in financial trouble and a major reason is thfi 
amount Qf money they must spend providing health care services to the poq!: 
and the elderly. For example the City of Boston owns and operates one of the 
most complete health deli'l'erysystems in the nation. It is based on neighbor­
hood health centel's funded in part by the city. Eacn center is governed by local 
citizen board. Additionally, the City operates a 500 bed teaching hospital which 
provides a quarter of the City's total emergency service and more than a third 
of its outpatient services. vVe maintain a home care program in various neigh­
borhoods and two chronic care hospitals. Me operate the ambulance system. 
We sponsor medical, nursing and allied health training and house some Qf 
the nation's finest medical rl!search facilities. 

I Imow Mr. Chairman that your concern about fraud and abuse is part of 
an effort to contain tne costs of medicare and medicaid. This is a very im­
portant effort b'lcallse until it shows results it will be difficult to move to a 
decent nation,al health insurance program. However, most of the efforts in the 
name of cost cO:ltainment which have been made so far have mere1y shifted 
the costs of medical care for the poor back to the cities and O'"'lDties or elimi­
nated services people need. That approach, Mr. Chairman slrupiy :must come 
to an .end. Cost containment is one thing nassing the buck is another. For 
example in Massachusetts until December 1, 1975 medical assistance was avail­
able to a broad runge of poor people. Now the program of medical assistance 
for those on general relief has been ended. As a result, more thnn 30% of the 
patients we see at Boston City Hospital no longer have any state or federal 
medical assistance. This yP.ar the City of Boston ta.xpayars will provide at its 
expense between $10:-12 million 01: services that wonld have been paid for 
under the state and federal ,Programs two years ago. Despite. this the state's 
total e.."q)enditures for medic.'ll ca~.'e for the poor will be $100 million larger 
than they were when these pl~ogrll.ms were ended. 

We believe we have developba It delivery system which is :relatively free of 
i'raud and abuse, is :responsive tOII)eoples needs and' contains costs - we shall 
serve more people this year for $5 million less than we spent last yea:r. How­
ever, because of the money drained away from the public by fraud and abuse 
- both legal and illegal and. because of the inflation built into JP.edicare and 
medicaid the ycry existence of our delivery system is threatened. 

The current organization and operation of the medicare !tJld medicaid pro­
gram is a direct cause of the fiscal crisis which is threatening to destroy the 
publicly opemted health <!are delivery systems in our major cities. The fraud 
and abuse which we ate talking about today is an inherent part of the organi­
zation and operation of our current system. While increased regulation and 
fines will help, they alone will not face the root issue. . 

Under medicare and medicaid hospitals and doctors are "cost-plus" bual­
nesses. The law provides they ,vill be reimbursed their USual and customary 
costs for providing services to individuals who were entitled to benefits. The 
result has been an unbridled inflation. 

Under the current system every patient is literally a potential gold mind. 
The more veins that can be mined the more money that can be extracted. No 
one should be surprised that more and )!llore things are done to People for 
higher and higher prices. . . ' 

.As long as the basic structure of the program . is to pay individual providers 
for whatever they do to individual patients, when they do it) we shall have a 
medicaid and medicare system that is prone to abuse and too expensive.' No 
amount of regulatory threat will be able to overcome the incentives (!ontamed 
in the reality that more work on a patient means more money for t~1' nJ':";rlder. 
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Hospitals and other providers can get aronnd whatever regulations are im­
posed by the state and federal governments. Let me give vou one dramatic and 
current example. Massachusetts passed new cost control legislation last year. 
One major hospital, I am told, has found its charges to the state and patients 
to be so far above its actual costs that it is about to give everyone who works 
for the hospital a raise rather than lower its charges. The inflation and abuse 
has been built in by the design of the program. 

Beyond the inherant problem, Mr. Chairman, one of the reasons fraud and 
abuse has become commonplace in the medicaid programs is the administrative 
quagmire in which these programs operate. I do not need to regale you with 
the horror stories of how medicaid actually operates. It is enough to say it 
doesn't work It does not work for the patient who must go through a de­
meaning and lengthy process to become eligible. It does not work for the pro­
vider of services who deliver the service and then steer the patient through 
the welfare application process. It does not work for the state because it can­
not control its cost or administer the program. It does not work for the federal 
government because it is the victim of all of the financial abuse resulting from 
administrative waste. 

It does not work for the taxpayers of the City of Boston because they wind 
up front-ending and ultimately paying for a substantial amonnt of care which 
should be paid for by medicaid but is not because the medicaid system simply 
is incapable of identifying eligible recipients and promptly paying bills. Almost 
one third of our legitimate bills fail to get through to payment the first time 
they are submitted. We are currently in a dispute with the state over more 
than $3 million of bills for Fiscal Year 1975, which ended 18 months ago. 

Mr. Chairman one of the things H.R. 3 attempts to outlaw is factoring medi­
caid bills through a middle .Jlan. I am sure that is a desirable approach to 
limiting financial abusi.'_ 1IC:".1'2Ver. it is my understanding that factoring cam!:> 
into wide use early in the program when it became clear that local and state 
governments simply could llot process legitimate bills in anything approaching 
reasonable time. ""Vhile some progress from the early years has been made, 
anyone who tells you thaI, IIleG.ICll.id i:s ,ll. well run program has never tried to 
get a medicaid bill paid. , 

Pe,haps I am just simple minded Mr. Chairman but I believe that a system 
Wllich is as complicated and cumbersome in its administrative procedure as 
medicaid must be prone to fraud. I havo heen impressed by the argument that 
the veterans administration hospitals, wbich are generally regarded as cost 
effective, provide services to veterans without complex or demeaning tests and 
regulations. Yet, there seems to be no outcry that the systems are overused and 
abused. My hedonistic leanings tell me that too much of a good thing is prob­
ably a good thing but that may not be true in regulation. Over regulation may 
help create som.e of the fraud which we are here today complaining about. 
Simplifying the program may well eliminate many of the opportunities for 
fraud. 

Mr. Chairman, your bill seeks to clisplay for public view the owners of health 
care facilities. I believe this is an appropriate matter of concern because the 
organization in which care is delivered is crucIal to both the quality and the 
cost of the treatment. Some of the most notorious abuses in medicaid and 
medicare have occurred in private profit making "medicaid mills." There is no 
public accountability for what they do to individual patients and nursing 
homes. 

On the other hand where there are genuinely community based and con­
trolled non-profit neighborhood health centers and board can look responsibly 
at what t>roviders are doing. They can be held accountable for the performance 
of health professionals. There is no special sanctity in a community based 
group and there have been problems, but they are controlled by people who can 
be "gotten toli by their friends and neighbors. 

Often, the priorities set by the neighborhood group can lead to lower costs 
for medical care because they have less of an interest, financially or emotion­
ally, in enhancing medic:;J institutions. I.et me give you a concrete example. 

When the East Boston Neighborhood Health Center was formed the neigh­
borhood board said its highest priority was the development of a long term 
lluring and.llledicnl care program which would allow older people to remain at 
home during their final da;\'s. The people of ::Jast Boston resented the trend 
toward long term hospitalization or nursing home custodial care. However, 

' .. 
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there were no alternati.ves availahle in their community to help peo;>le remain 
at home. They demanded and got b\lch a program. And, it If;. ilulJGtitutiaUy 
cheaper than placing people in 10!'5 term care institutioni to which neither 
they nor their families wanted to go. 

Another of our NeighborhoQd Health Center boards set improved prenatal 
care as its highest objective. We have concentrated in developing these pro­
grams in that neighborhood. The result is a halving of the infant death rate 
in the area served by that health center . .And, when mothers go to the hospital 
to have their babies they now stay less than half the amonnt of time they 

... stayed three years ago because they are healthier ancl better prepared for their 
birth experience thnn they used to be. Their babies, too, are healthier so they 
require less intensive hospital treatment after birth. In short, Mr. Chairman, 
the desires of these community boards for high quality have also led to COn­
trolling the cost of care. It is a lesson which should not be lost as we take a 
positive approach to eliminating fraud and abuse in medicaid and medicm:e. 

Mr. Chairman the bill you have before you places additional emphasis on 
PSRO or quality review activities. The approach attempts to guarantee quality 
by reguJatil)n while the financial incentives will still all work against that. 
A more positive approach to controlling fraud and abuse would be to place tile 
providers of health care at risk for insuring both quality and appropriate use 
of health care by making them publicly accountable and financially liable for 
controlling costs. I do not mean to be o'redy critical of PSRO activities. It is 
just that a financial incentive which forc6.'l providers to limit their costs would 
be much more effective. That is one reason responsible prepaid mechanism have 
been shown to be less expensive than fee for $\lrvice systems. 

In the Neighborhood Health Centers, the p,oviders are held accountable for 
controlling their costs because they operate 011 an annual budget that is deter­
mined in advance. That budget is based_in part on the number of people they 
see but also on the services they provide according to a set of standards. Since 
everyone in the center is salaried there is no incentive to see core and more 
patients or do more and more tests. Yet, the management and board can en­
force standards of productivity. 

Mr. Chairman I believe the Carter administration proposal to put a cap on 
hospitul prices is a step toward making proyitlers responsible.:!',:; the total cost 
of their activities. I believe that further steps in that direction will be far more 
successful in reducing abuse and overuse of health care than regulatory checks 
such as PSRO. 

Mr. Chairman I am sure tllat you have heard from many people that am­
bulatory car ... based outside a hospital is cheapp.r than hospital based care. That 
point has been demonstrated again and again in our neighborhood health center 
system. (Of course, there have been some notable failures in the Neighborhood 
Health Center movemeilt in which costs per visit have been much higher than 
at hospitals, But that have been the exception rather than the rule.) The fed­
eral government has been helpful, in a limited degree, in PI:omoting the de­
velopment of the NeighboI:hood Health Centers. HowevN, as money tightens up 
in medicaid and medicare and as state government cuts off programs, the 
viability of Neighborhood Health Centers is materially threatened. 

In short Mr, Chairman, :r am hbre today to tell you that the best existing 
alternative to framl and abuse in our major cities is going broke. And, in 
Boston if we are unable to continue - financing the health care system we 
have developed costs will increase not decrease. 

I know 1\11'. Ohairman there is a reluctance to do much at the federal level 
... this year other than legislate against fraud and abuse while the study of com­

prehensiYe health insurance goes on. Given the lInbridl~d inflation which JUts 
occurred in the health care industry I understand your reluctance. 

However, the inflation has heen caused by medicaid and medicare anr1 it is 
threatening to destroy public delivery systems which haye been built in s(,veral 
of our major cities. If these systems go under waiting for national health in­
surance your successors and mine will be here 12-15 years from now wonde.r­
ing how health care costs can be kept to less than 25% of the gross national 
product. 

In summary 1fr. Chairman I hope your committee will deal affirmativelY 
with the issue of fraud and abuse in medicaid and medicare programs. I hope 
you will expand the proposal you now have to be snre that systems which check 
fraud and abuse survive. I hope you wIll act affirmatively to strengthen those 
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federal programs which now exist to support Ne1ghborhood Health Centers 
and publically accountable local systems which control the quality of the care 
they provide. And Mr. Chairman I hope you will support efforts to control the 
rising costs of health care by putting the providers at risk for containing their 
o\"n costs. Only in this way Mr. Chairman will it be possible for the Congress, 
the state and the local governments to work together to fulfill their promise 
to the legitimate health needs of our poor and our elderly citizens. Listed below, 
Mr. Chairman, are specific steps the federal government could take now to 
achieve these goals: 

1. USE THE :-OWER CONTAINED IN SECTIflN 1115 OF THE SOCIAL SECURITY ACT 

This section enables the Secretary toO waive virtually all of the restrictive 
medicaid requirements in order to carry out a demonstration program which 
will meet the goals of the act. This provision could he used to develop a city­
wide demonstration program emphasizing out of hospital primary care and 
hospital trauma room emergency activity. It could lJe used to relieve cities and 
states' from the burden of getting each and every poor perSon they serve 
through the whole welfare application system. It could also be used tfl develop 
a prepaid plan to cover the poor in a few cities that put tIle providers at risk 
fmc containing cost>:, and ensuring quality. In short, this section, coupled with 
some new money av.d ingenuity could solye the short term problems of many 
major cities. 

2. ]"!JND SECTION 330 OF PURLlC LAW 04-63 

This section enables neighborhood health centers to pay the hospital costs 
of patients who have L'O other coverage. If sufficient funding was aYailable 
through this mechanism we could direct increasing ambulatory activity into 
the neighborhood health centers where it belongs. We have found in Boston 
that hospitalization rateR from the NHC are substantially lower than hospitali­
zation rates from eithe·r private practitioners or hospital based out-patient de­
partments. A program funded under this section would be a dramatic demon­
stration of how the future should be de5igned. 

3. OHANNEL THIS YEAR'S INTERN AND RESIDENT TRAINING :r.rONEY, AYAILABT.E 
THROUGH THE NEW FEDERAr. :I.rANPOWER ACT, TO :MEDICAL SCHOOLS SERVICE 
OENTER CITY HOSPITALS 

There is $10 million appropriated. The major municipai hospitals carry a dis­
proportionate burden of training future doctors. This inequity could be bal­
anced quicldy jf the new manpower training money were concentrated in 
central dty municipa, hospitals in a way that allowed them to transfar some 
of their costs. Hospitals like Boston City are reall~' national training resources. 
Muni.cipal hospitals in central cities train ahout 40% of all interns and resi­
dents in the nation. If the federal government is not going to pay for the care 
of the POOl' directly in the short run the least it can do is pay indirectly by 
supporting residents and interns in municipal institutions. 

,1. WATVE llIAINTENANCE OF EFFORT FOR CETA PROGRAl.IS WHEN CETA 
EMPLOYEES ARE USED IN HEALTH CARE INSTITUTIONS 

Under the current manpower legislation a city or local government must 
maintain its cUl'!'ent level of employment before it can use any CETA resources 
to hire people. When this rule is strictly applied it negates the potential help 
CE'l'A can be in relieving local pressures and also limits our capacity to create 
new jobs. If this requirement could be waived. we could "develop programs to 
provide substantial numbers of new jobs as well as supplement our own ability 
td keep people currently employed on the job. ]'or example. we are about to 
start a CETA training program using Title I money (where there is no mainte­
nance of effort requirement) that. will train and provide jobs for approximately 
200 new people a year. We and others could have similar programs under Title 
II and VI that would create new joils, expand or at least maintain services for 
the poor in the cities and relieve the city treasury. 

G. EXPAND THE l.IATERNAL AND CHILD CARE l'ROGRAl.{S ~ow SPONSORED BY HEW 

In central cities like Boston these programs have u demonstrated effective­
ness. In areas where our neighborhood health centers are running maternal and 
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child care programs we have literaLly halved the infant death rate in the last 
eight years. These funds are now threatened in Boston and other cities be­
cause the federal government is pressuring the state governments to spread 
the money around more "ithout any increase in the approprintion. Thus, .noney 
whicl1 had been coming to Boston will soon be shifted to other parts of that 
state. That is simply crazy. 

O. EXPAND FUNDING AVAILABLE UNDER SECTION 16-25 OF PUBLIC LAW 03-041 

This program provides grants to municipal hospitals to replace sub-standard 
facilities. One of the major reasons ollr costs are high is the outdated nature 
of our physical plant. Like most old city hospitals, BCH is a colleetion of 
antique inefficient buildings. If we were able to consolidate our physical plant 
'lYe could cut our operating costs by several million dollars a year. The state 
and federal governments would share in this savings because. our reimburse­
ment rates 'lYould be lower. Boston has applied for ~6.2 million under this pro­
gram, Applicr'ttions for other cities total in excess of $80 million. Ullfortunately 
Ulere is only $11.5 million in the pot at the moment. Since each project is ready 
to go, increasing funding to this pot would be a qui£:k and effective way to 
move money into the cit.ies for pubUc works jobs and at the same time reduce 
or contain future c),.:penditures for car!'!. 

T. PROVIDE SERIOUS DEMONSTRATION MONEY FOR NON-INSTITUTIONAL 
APPROACHES TO LONG-TER1t CAnE 

Long term care now absorbs mOre than half the medicaid budget in Massa­
chusetts and is growing in virtually every other state. Through two of OUr own 
neighborhood health centers we have developed models utilizing nurse prac­
tionners backed up by doctors to provide long term home care to patients who 
would previously have been institutionalized. I!'or many patients this is a su­
perior and less expensive approach. 'Ve need to have. some large and dramatic 
demonstrations about these alternatives that intergr.ate elderly housing with 
para professional medical and social care. As the population ages and us 
chronic disease. becomes more important, a solution to this problem is going 
to become more and more urgent. 

The Commouwealth of Massachusetts first priority for relief from medicaid 
costs is to have the federal gO'l'"e"'liment take over the cost of long term care. If, 
I were confident the state would use the money to pay for the costs ('j. caring 
for poor I would be delighted with this approach. However, unless ti,1ere is a 
demonstrated capability ta provide llJ,ternatives to institutionalization federal­
izing long terra care will only add to its costs. 

8. CRANGE. THE :1,rF.OICAID REIMBURSKMENT FORMULAS TO ABSORB DAll DEBT AS A 
WHOLE RATHER THAN JUST BAD DEBT ASSOCIATED WITH THOSE paOGRAMS 

This may turn out to be a fast and relatively inexpensive way of solving the 
problems of the major municipal hospitals. rJ~he bad debt at most other hospitals 
is absorbed ill Blue Cross rate. Since the municipals have such a small per­
centage of Blue Cross they havs no where 'to pass off the bad debt from those 
who have no coverage. If medicaid and medicare formulas could be adjusted to 
absorb the bad debt you could solve a major portion of the municipals prob. 
lems without generating a major political debate about expanding coverage 
to new groups. If this were the only thing to be done costs would increase. 
However, if it were a short term measure accompanied by other reforms it 
might help. 

D. JrEDERALIZED MEDICAID 

This is a very attractive option to the states. II; would get them otl:> of the 
business. However, we now have more patients in our system who have no 
medicaid coverage thon who do. The same is increasingly true in other major 
cities. A simple federalization of the current medicaid program would do 
I1t!thing more than add to the federal governments costS. It would Ilot address 
any of the delivery issues. 

10. INCREASE. FUNDS AVAILABr;S TO REALTII OElNTERS 

The high cost of some OEO funded health I?e~ters has given the movement 
a black eye. Most of the health centers we operate see patients at less than 
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half the cost of our out-patient department. An expansion of funds earmarked 
for health centers through municipal deli.very systems could preserve our ability 
to fund these cost effective programs. Since the impact of these health centers 
on preventing fraud and medical abuses on lowering infant mortality and a 
lowered rate of hospitalization has been so dramatic it would be an appropriate 
way to support health care in the inner eities. At the moment we are trying 
to sustain our effort in this area. Other cities are trying as well. However, as 
the :'osses from tb.e emergency services and inpatient services continue to monnt 
our ability to sustain this commitment is becoming more alld more strained. 

11. SUPPORT A NATIONAL BUDGET CAP ON HOSPITAL INOREASE .. 

This is a very controversial IDetter and the state's attempt to do this has 
just been set aside by Judge Garrity. However, the federal government could 
change its rules. The simple truth is that as long as the voluntary sector is out 
to raise its rates there will he less and less money available to pay the costs 
for th~ poor. It is the po~1tion of the American Hospital Association and the 
hospitals it represents that th~y must be reimbursed the full CO~lt of care they 
deE very even if that means cutting entire groups of people off from eligibility. 
Uatil some effel!tive cap is plr~ed on what they can spend and incentives built 
in for them to control expenditures, they will continue to drain more and more 
a'Vay. A total budget cap would be ar]::trary and difficult to enforce or sustain 
over the long haUl. Howeyer it would break th~ ice toward a !lew system. 

Thank you M:r. Chairman. 

:i\£r. ROSTENKOWSIG [presiding]. Thank YOll, Mr. Rosenbloom. 
Mrs. Keys~ 
Mrs. KEys. No questions. 
Thank you very much. 
Mr. ROSTENKOWSKI. Dr. Ole-h. 
'Welcome to the committee, Doctor. I.E you will identify yourself 

and your association, you mny proceed. 

STATEMENT OF DAVID OLCR, M.D., ON :BEHALF OF THE 
CALIFORNIA MEDICAL ASS{)IJIATION 

Dr. OLCH. Thank you. 
Mr. Chah'man, members of the subcommittee, I am 'David Olch, 

a full-time private practitioner of internal medicine in Los A.ngeles. 
I am also [) senior medical consultant to Occidentfl.l Life for Medi­
care, Part B. I am here tod9~y representing the California !vfcdical 
Association. 

We appreciate the tJPportlmity of presenting- this testimony. We 
are against fraud and abuse of [tny program. I have been involved 
in fraud and abuse control for the past 10 years with medicare. 
'W to commend you for your efforts to find ways to fmthe7.' eliminate 
fraud and abus.2 in the fedel'ally-nmc1ed medical programs. 

'We support section 4: of the bill which increases the penalty for 
deJ:rauding the mediClLre and medicaid programs from a mis­
dem.eanor to a felony. We support the concept of shutting down 
the so-called medicaid mills or any other type of practice which 
involves fraud, intentional abuse of the programs and the deE very 
of substandard or dangel'ons or unn"lcessa'fV medical care. 

We are of the opinion, however, that the mechanisms exist for 
doing thi~ without, establishing the elaborate reporting system 
contemplated '::)y R.R. 3, with the additional involvem(':nt of the 
PSRO's by amendments. Carrier and. intermediary procedu.res 
based on comput<;1.·iZed claims screening devices all ready identify 
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problem areas which require additional investigation and review by 
practicing physicians who know the standards of practice in the 
comnllmity. The volume. of a physician's or clinic's practice is 
known, the type of services provided compared with other physi­
cians of the same specialty in the same geographical area are 
known. Presc"ibing patterns and institutional use patterns are 
known. 

Fraud and abuse control is a necessary byproduct of the assurance 
of proper reimbursement under the medicare program. 

In California, independent medical consnltants employee 1 by 
carriers and intermediaries review the case material which is iden­
tified. When a pattern of possibJe fraud is documented and investi­
gated. extensively under program integrity and verified, the facts 
are referred immediately to the regional ofik,:; of the ERI for in­
vestigation. 

When a pattern of possible abuse or care which is below standard 
is identified, the facts are referred to the local county medical 
society or mecljcal review committee or foundation for medica'. for 
review, evaluation, an~ where appropriate, education .of the physi­
cian regarding the usual standards of practice in the community. 
When this type of pel~r review does not correct the situation, recom­
mendations for suspension from the program have been transmitted 
to the appropriate Federal and State agencies. 

This is the point where frustration with the current system sets 
in. State and Federal governmental agencies hitVe'!Jeen totally 
ineffective in suspe'llCling physicians and other providers from the 
programs. For example, during the period from 1967 through Sep­
tember, 1976, California Blue Shield, part B, medicare carrier for 
Northern California and medicaid intermedhtry (in partnership 
with the two Blue Cross plans) referred 356 cases to Bureau of 
Health Insurance and 412 to medicaid State agencies. 

Of these, only 46 were for possible suspension and only two pro­
viders were suspended. Occidental Life Insurance investigated 1,994 
provider cases daring the period 1970 to 1976, and of those, 398 
were turned over to_ the Bureau of Health Insurance for investiga­
tion, with only seven convictions. 

Cnlifornia's mbdicaid. program has for years had the legal allthor­
ity to suspend a physician from the program for providing services 
which j~re below 01' which are clearly in excess of accepted standards 
of practice. 

Medicare has similar authority, howl3ver, the progrnlU review 
teams which wilUmplement this section of the law were not named 
in Califm:nin, until a month ago. 

We feel that the existing programs should be fuUy implemented 
and supported before new concepts are legislated. We do not see 
how H.R. 3 will correct the problem of lade of prosecution of known 
offenders. Requiring detailed financial inl~erest cost and income in­
formation from virtually all or' the physicians in the country is a 
waete of time and money and Will put an unreasonable burden on 
the vast majority of honest and, ethical physicianl.:i in this country. 
It would oscalate the cost of claims processing beyond affordable 
levels and the costs would be disproportionate to the amount of cost 
contl'ol gained and the number ::pf fraud casesunco'Vere~l. 

87.626 0 - 77 - 12 
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The new definition of a "shared hen-lth facility" serves no 
legitim~tte purpose other than to subject pl1ysi cians who n.re sharing 
heH.lth facilities to d<ltailed disclosure at the discretion of the Secre-
tary of HEW or of the Comtroner General. There is no effective Ii' 

way that the governmental agencies can make nse of the amassed 
in.formation which would· be receivpd in a confidential or fair way 
without violating (,)nfidentiality. This approach would place the 
physician's commlUllty in a defensive position with respect to a, 
vast bureaucracy, especially when only two physicians are involved 
in sharing space. Based on my Own personal expcrience as a senior 
medical consultant for Occidcntal Life Insnrance, the majority of 
physicians of the part B medicare program have attempted to 
provide good quality medical care and should be encouraged to 
continue to do so. 

Those individual physicians who do not follow the established 
pattern of care have alwa.ys been easily identifiable but difficult 
to prosecute-and this is where we need possible legislative as­
sistance. 

The U.S. attorneys are reluctant to undertake prosecution and 
indictment because of the problems involved in due process. 

r would lH,a to close with a word of caution. The volume of a 
physician'S 01' clinic's practice .10es not correlate with incidences 
of fraud ~.ld abuse. Large volume practice frequentlv 1:10es provide 
effective and high quality care. Just because a physician or group 
of physicians see a high volume of medicare and medicaid patients 
is not sufficient reason to imply that they are defrauding or abusing 
the program. Often under the reporting system only the name of 
the senior man in a group is used. There is sufficient information 
being gathered by carriers and intermediaries to identify aberrant 
patterns of practice, regardless of the type of pmctice or business 
arrangements between physicians currently being utilized. 

Therefore, we recommend, (1) tbat your staff carefully analyze 
CUl'l'put law and regulations so that yon will be able hI build on 
existing authority; (2) that you study the informatiQjl available 
in existing files and thr9ugh eXisting systems for backgrotmd clari~ 
ficationi ,(3) that you talk with carriers, intermediaries and ERr 
program Ihtegrity people in State'", with active fraud and abuse 
detection programs to see what 1 ,olp they need to prosecute and 
suspend from participation lmown offenclers. 

This, coupled with increasing the severity of penalties will 
l:epresent a major step forward. Effective an.d timely prosecution 
of offenders is the best deterrent to fraud a.nd intentional abuse 
by individuals who place personal gain above i.ntegrity and the 
well-being of the community. 

r honestly do not feel putting the.PSRO's in the physician'S 
office will identify more fraud than we already find by the present 
methods. 

r wish to enter into my testimony this program integrity hand~ 
book prepared by Occidental Life, part B, medicare which has 
some of the methods bv which we use: to determine fraud and abuse. 

r think it might be 'helpful to yoU in your determinations. 
Mr. ROSTE~lWWSKI. Thank you,' Doctor. ,;Va will file the pamphlet 

with the committee. 
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lIf1's. Keys ~ 
Mrs. KEYS. No questions. 
Dr. OLOR. Tharik you for giving us the time and opportunity to 

present our testi.mony. 
Mr. ROSTENKOWSKI. Thank you, Doctor, once again. 
Dr. Gullattee ~ 
[No response.] 

'" Mr. ROSTENKOWSKI. Carolyn Bode ~ 
Welcome back to our committee, Ms. "Bode. 
Ms. BODE. Thank you. . 
Mr. ROSTENKOWSKI. If you will identify yourself, you may pro~ 

ceed. 

STATEMENT OF CAROLYN BODE, DIRECTOlt, ABORTION. AND 
HEALTH :PROJECTS, WOMEN'S LOBBY, INC. 

Ms. BODE. Mr. Chairman, members of both committees,.,I am 
Carolyn, Bode, director of abortion and health projects for th~ Wo­
men's Lobby, Inc. The lobby is a national organization with affiliates 
in. 40 States. We work exclusively on legislation pertaining to women. 
It is a privilege to appear before you. 

I am testifying today because women are poorer than other people. 
The issue of medicare and medicaid fraud is a serious one for women 
bec!\,use we are overrepresented in the recipient :ropulation. 

M.EDICARE 

Women are two-thirds of the elderly and by the year 20;iOwomen 
over 65 will be 20 percent of the U.S. pouplvtion.1 BeCb.h~E;l these 
women have annual incomes of less than $2,000 a. yea-r:, they are al­
most incapable of meeting the copayment and deductible amounts re~ 
quired under CUl'l'tlllt medicare regulations.2 

Each $4 copayment and the initil' l $124 deductible is a largel per­
centage of this tiny income. On January 1, HEW raised the lnedi­
care hospita:~ dedu(~tible and other health related charges b:,p. al­
most 20 percent. The deductible for the first 60 days of hospital; care 
in a single-benefit period went from $104 to 124; the coinsurancel\pay­
ment for the 61st day to the 90th day rose from $26 to $31, anlt for 
stays of more than. 90 days ITom $5.2 to $62.3 li , 

In some ways the 14 percent of women over 65 who have no; in­
come at all are better off in health care because they are also medi­
caid eligible.4 "Women use roughly 50 percent of the medicare dol­
lar (thou~h we are two-thirds of the elderly). Using, Senator Moss' 
figure of 1111 in every $6 being fraudulent, women are paying $308.-
170 million to be cheated of thei:r meager livelihoods.1i 

Ironically, they are being cheated by a medical profession that is 
only 1'7 percent female and a hospital system that does not use them 

~Fedel'al Council on the .A,ginA', AtmuiU Rellort. J~Ii. 16. 1976, p. 65'. c' 
2 Burenu of CBnsus. Current Population Reports, Special Studies, Social and EMnomlc -~. 

Chnrncterlstlcs of Older Population, 1974.8erle8 P-23, No. 57, P. 31. ,--' I"~ 
3 Health Security News. Committee for Natlonnl Health Insurance, 6 :1, Jnn. /, ."f 

1977, p. 2. . " ,.' 
4U.S. Congresa. House of Repre.~entfltives, 'Committee on Aging. Subcommittee (1 : 

tirement Income nnd Em~Qo;vment, 1st Sess.. 94th Congo Hearing. "SoC'Jal SecUl; .' '''.J 
equltles Agnlnst Women" ~'ept. 11 and 29, 1975, P. 3. 'I 

,; HEW SSA 7'6 11027, Compendium pf National Health Expenditures Data. V-', .. // 
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in any real executive capacity. Once again sex discrimination robs the 
poorest women to line the pockets of the wealthiest white men.l. 

ThIEDIOAID 

Medicaid recipients are 5G percent women and their children on 
AFDC. That is almost 5 million people, drawn from a group that 
is 97 percent women and children. So of the $5V173 million spent on 
their health care at thi~l rate of fraud, that is nearly $6.579 mil­
lion taken from Federal funds that might go to broader programs, 
covering the 6 million .A FDC recipients who are not medicaid eligi­
ble, and more preventive care in the form of early preventive screen­
ing and djagnostic treatl11ent.2 

LONG-TERM OARE 

These women who are on AFDC are hurt by medicaid fraud in a 
real and tangible way, for States that have a cost overrun on medi­
caid try to make up those costs by cutting hack on welfare. They 
may not actually lowar the base grant, but they may keep the State 
office open only a few hours a day, or at odd times; they may change 
regulations or institute several new ones; or they may eliminate the 
outreach programs, effectively discouraging usage: and so cutting 
down on welfare payments. To cite one specific exan:ti>le, in Nevada 
the State instituted 26 regulations governing early periodic screen­
ing, and despite numerous phone caDs the women at a clink ~hat did 
the screening we:o:e unable to find anyone official who could correctly 
interpret these regulations for them.s 

According to a study done by the Federal Council on the Aging, 
elderly women need long-term care. \V" e do not go into the hospital 
for a short l?eriod and quickly clie. Special attention has been paid 
to the need for catustrophic care, but alnong the elderly that amounts 
to only a tiny percentage.4 

Women linger on for years, gradually eating up their small fi­
nancial resom'(',es, in some cases having to switch finally over into 
medicaid, unless they still own a house and then they are not eligible 
for even that. 

Womenneecllong-term care; they need prev~ntive care; ancl neither 
meclicaidnor medicl . .'-'e is covering these needs adequutely. 

ENDORSEl\IENT 

W(~ applaud this joint hearing and the effort to control the costs 
and fraudulent abuse of these program~ WI;'. wholeheartedly support 
this legislation because it rectifies pr(lblmns iff' a program tlla.t works 
against the people it was designed to serve: the poor. 

Even those who do not benefit from these programs bear, as 
women, an inorclinate tax burden because we are low wage earners 
who are taxecl uncleI' income I3plitting provisions. Becaus( 'we are 

1 U.S. Depnrtment of Lnbor. Women's Burenu, 1075 HnndboOk on Women Workers.:p. 12. 
~ DREW SRS 'T6 (}:1150, NCSS report B-1 (12/75) Medlcnl Assistnnce (lIIeciicllld) 

Financed Under Title XIX of the Soclnl Security Act, tnble A-2. 
~ UnJ1ubllsl1ecl theSis by Edwnrd Zuckermnn, Jl. Z3. 
• Federal COlincll on the Aging, Annual Report, 1975, Jnn. 16, 1976, p. 65. 
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often marg-inally employed, we make up the .AFDC rolls when we 
are unemployed and heads of households; because we live longer, 
we will eventually use these programs. For an these reasons, it is in 
our best interest to end abuse in the programs. 

ABORTION 

There is another example of medicaid fraud that concerns us at 
the Women's r~obby. This is the avowed intention of President 
Carter and HEW Secretary Califano to withhold medicaid funding 
for aboltions. We cannot countenance this double standard, one 
for the rich and one for the p~ior. 

The Supreme Court has recognized that every woman has the 
:right to decide whether or not to terminate fL pregnancy. Poor 
women- and girls must be able to exercise this right as well as rich. 
Medicaid must continue to repay eloctors for abortion services. As 
well, this bill must rnttJessly stamp out the abortion clinic fraud 
that endangers the lives of women. When an incomplete abortion 
is done to bill medicaid twice for the same procedure, the cost in 
dollars cannot be compared to the costs in deaths of those women. 

SUl\D\rATION 

Medicare and medicaid offer the promise of good health care to 
those who cannot afford to find health care in the private st',ctor. 
'1'he fact that women are proportionately overrepresented in the -
population of those receiving services that do not meet their needs 
is an example of base fraud. 

The women's lobby supports this legislation, hut when the matter 
of medicare and medicaidrefOl'm is under consideration we urge 
t;he committees to remember the needs of women for pr,eventive 
care, long-term {'are, and aborti(\ services, and to enSure that the 
health programs are respomive to them. 

Thank you. 
Mr. ROSTENKOWSKI. 'l'hank you, Us. Bode. 
Mrs. K0yS~ 
Mrs. KEys. No questions. . 
Mr. ROSTENKOWSKI. Thank you vel~ much. 
Mr.1\:[orderosian. 
'Welcome back to the committee, IV!1'. Morclerosiau. 

STATEMENT OF LAWRENOE D. MORDEROSIAN, PORTLAND, OREG. 
. ' '\ 

1\£1'. MORDElWSIAN. It is becoming a habit. I wish you paid my way. 
Mr. Chairman, members of the committee, I. would like to 

personally offer sincere thanks for letting me come back up on this 
thing. Like I say, it is becoming a habit, but I al:ll, hoping it will 
do some good. . i " 

My name is Lawrence n, Morderosil1n and Ires~lde at 21M> NW. 
135th Avenue, Portland, Oreg. 97229. ;: ..' 

I am making tIllS presentation on behalf of my father, Lyon 
Morderosian, who is 86 years old, but, unable toattond this l1earing, 
due to slow recovery 'ftom a sedous injury in 1976. 
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I am a Federal Government employee, but I would like to say 
what I am doing has been on my own. It is paid for by my own 
expense. I take annual leave when I get involved, so no one can 
make any complaints about it. 

I would like to thank the committee for allowing me to appear 
in person. 

To start off, I was going to read what I typed last week and go 
into it. While I was fiyjng in :vestercky from Portland) I got to 
think:ing about a lot of things that have come up in the meantime 
after the Oregon paper published an article that I was going to 
come (,;p on this hearlng. I got 27 phone calls in a matter of about 
3 hours the day the paper published it. I proceeded to take a look 
at some of the allegations of fraud that came into me from the 
people who had been vi.ctims of it. 

As a result of that, I got into it rather heavy. I found that the 
pres~llt fraud and abuse provjsions of the act are either too weak 
and comparable to a paper tiger or ther<.>. has been a minimal effort 
to enforce the police functions by no response of the Federal and 
State officials. 

I can assure the members of this committee as well as the entire 
Congress that the persons that I have spoken to from Washlngton, 
D.C., St. Louis, and as far as Hawaii, have been one of great con­
cern. That is the growing distrust of officials to protect the health 
and welfare of I:he elderly as well as physically disabled persons 
in the community. 

In my persona.'! contacts with groups of concerned citizens rang­
ing in numbers from 100 to 500 members, I have fouud there is a 
great expectation of hnpl'ovement by these people in the extremely 
neglectecl health programs to the elderly persons. 

There are great expectations of improvement, especially now that 
President Carter has indicated his concern for the health and wel­
fare of the people. 
Incidentally, I would like to assure this committee I have had 

extensive training and experjence jn the investigative field sjnce 
1955. My main specialty has been inve'stigfttions of allegations of 
fraud agahlst the Federal Government. A detailed sUl11JD.arization 
of my qualifications can be found in the attac!lment of the written 
statement which I wonldlikc to haYe iIlcluded in the printed record 
,of the hearings on H.llo 3. , ' 

Mr. ROSTEN~owsIn. Without. objection, so ordered:. 
Mr. MORDEROSIAN. At the requests of my sources, the names of 

individuals who pro-rided me with mtal information on acts of 
fraud an(l ab,use committed in the past and presently must be 
treated as confidentjal. I can assure this committee that the pel.'sons 
supplying this information were knowledgeable and in positions 
where the rule of hearsay evidenCE) can be ignOl'ed. , . 

In addition, many sOltrces are presently intrinsically involved 
in their working capacity in positions which provjde direct contact 
with medicare ancl medicaicl progrl1ms, ' 

Of ,course, senior citizens) as well as ph~Tsically handica1?pecl also 
were lllvaluable sources of information. What I would like to em­
p~lasize is that my testimony befol'e .~l~i!s committee }\tbasecl upon. 

~ ; , . " . . 
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excellent sources of information as well as my own personal investi­
gation of the matters. 

Briefly, my sources of informatjon inclnc1cd, but were n.ot limited, 
to several cooperative physicians, active and retired nurses, hospita,l, 
office persolmel, nursing home employees, including part and full­
time aides and attendants, kitchen help, janitors, food suppliers to 
nurs:ng homes, and a former supervisor. 

I realize that tjme is of the essence to this committee. I wiII try 
to limit this tc·stimony to the basic hare: facts which I believe will 
be of interest. In examining and eva.luating this information, I used 
the definitions of fraud and abuse as stated in Blacks Law Diction­
ary where it says fraud consists of some deceitfu.l pl'l1ctice or willful 
device rl"sorted to with the intent to deprive someone of his right 
orjn some il1anner to do him injUl'Y. 

Abuse is to make improper use of a thing or to employ in a 
manner eontrary to natural or legal laws for its use. Those were the 
major p::trts of the definitions I attempted to follow. 

The following listing is not in order of importance. However, it 
is my interpretation of their inclusion in violation of laws against 
fraud or abuse of the medicare-medicaid programs. 

INVOLVING PHYSIO:rANS 

One: Claims fol' m~!dical services not acutal1y performeci. Ex~ 
ample, where the phye;ician was allegedly the operating surgeon, 
however, he obse"ved, but actually did nothing for the perfol'mance 
of the SUl'gery. HOWCWl3l', he billed the patient as having been the 
performing surg-eon' 

Two: The claim' of hospital regulations that require the at­
tendance of as many as four doctors for an operation where only 
one c1oc~tor actually performed. 

Three: Ancl this is a nice one-thl". c1aimthat .tdclitional doctors 
are needed for surgical operations in case tIle operating surgeon 
has a heart attack or there is an earthquake or some otller major 
catastrophe. 

FoUl': This is mainly under the nursing homes - I will skip that 
part.: 

Und(~r hospital, claims £01' first class food costs for inferi01' quality 
food actually seryed. Use of unqualified minimal paid ward attend­
ants, but with. claimed submittals for higllly qualme(lpersOlmel. Tre­
mendou!) inflated costs for medicine. For example, aspirins were cost­
ing anywhere f~'om 20 to 25 times as much as you could buy them on 
the outside retall market. 

Claims which included physical therapy fbI' patients wllQ we:r:e 
incapu.ble of leaving a bed. Fictitous clah~\s for seryices never per­
formed or overhead costs which had be~n paddei:1 heavily. Exo,mple: 

. working on a patient as a specialist, but actually a low paid at~ 
tendant. . . 

Now we. come to nursing homes. Substandard facilities with hig'hly 
inflated prices, low qualified~ low paid employees, low quality food 
served at exorbitant prices, improper medical treatment but claims of 
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physicians care for medical care by nurses, unregistered nurses who 
were in absolute control of the helpless patients. 

The other part I had here was failure of physicians to actually 
make the rounds, mainly in nursing homes. I have had many persons .. 
who worked at the nursing homes advise me that in the majority of 
the instances, doctors will visit the administrative office, look at 
patients' charts, and make s1.::ch notes progress stable, continue medi-

; cation, making as many as 20 to 25 so-called visits while sitting in ... 
the office and billing the Federal Government programs for $15 to 
$25 for each alleged visit. 

Then I go further with forced physical therapy, cases where 
wheelchair patients were throwine; beanbags back and forth. This 
was termed extremely active phYSIcal therapy. They were so billed 
under the medicaid program. 

Advance notice of inspections by Federal and State officials to the 
nursing homes allowed the nursing homes a 24-hour minimum time 
of an inspection at which time the place became absolutely spic and 
span. In one instance which I thought was quite the situation -
they rented a color TV set for 1 day and had it turned back in the 
day after the inspection was over. 

These are points which I think should be looked at in more detail 
by anybocly. It is fraud no matter how you look at it. When they 
make claims for this where they collect for services not rendered. I 
thirik, on the television last week on the 60 minutes program, part of 
that was on this in regard to the doctors that did not do the opera­
tion but billed the patient for it. 

I will just excerpt a few items from this lengthy typed state­
ment here. 

The senior citi.zens and disabled persons have been neglected and 
their needs ignored, for too many years. They have been treated like 
animals in a zoo; when ill, they have been used in experiments to 
mow how to medicate others properly, or have been put out to 
pasture and forgotten. 

The U.S. statistical abstract reflects that thare are over 25 million 
persons 65 years or older. In addition, there are many millions of 
handicappecl and/or disabled persons who are also enrolled in the 
medicare-medicaid programs. This group is increasing every day. I 
believe it would be correct to describe the situation as It sleeping giant 
that is rapidly coming to life. Many people have atlked me why I 
have become so deply illyolved in this challenge to the mec1icare­
medicaid problem areas, tha.t I have been called the Ralph Nader of 
medicare. 

My an3wer to these queries is straigh forward and to the point, I 
sel'ved over 31ears in the military services during WW II, and, after 
that service, . ltttended college lUlder the G.I. bill. My parents could 
not haye afforded to send me to college. 'I'he senior citizens of to­
day were the working citizens who paid for my college education in 
the late 40's. My involvement and interest in the medicare-medicaid 
programs, is my way of expressing my gratitude to the people 'who 
paid for my college education. It is unfortunate that many of today's 
doctors and dentists, who were able to attend medical school under 
the same G.I. bill, have forgotten this indebtedness to these elderly 
persons. 
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I go on some more here. Maybe I misinterpreted what the bill 
says, RR 3. Under section 2, "Prohibition Against A.ssigllment by 
Physicians and Others of Claim for Services". 

When I read this section, I felt that the committee might not be 
aware of so'ne of the devious tactics or practices used by dentists, 
physicians, l,:;)spitals, ancl nursing homes, to colle9t money allegedly 
owed them by senior citizens. Here you see a threat of an assignment 
of claim, by a doctor, to a collection agency, unless inunediate pay­
ment is made to this doctor. This classicd piece of trash was sent to 
my 85 year old father. Like the average senior citizen, he was scared. 
Such unsigned, form letter threats are the most commonly usecl threat 
to the senior citizens by collection agencies. 

I invited both the doctor and the collection agency to file a civil 
Slut. Neither responded to my suggestion. I then queried the medi­
care claim administrator, Aetna Life Insurance ancl Casualty Co., as 
to clerical error by its organization, with no response. I received ad­
vice from the physician - see attachment No. 1 - that the cost 
should have been covered by medicare. T!,lis error by the carrier was 
finally corrected. . 

I consider this information to be pertinent to this hearing, because 
of the serious problems created by assigmnent of claims to collection 
agencies. In this instance, if there had been court action. by the 
doctor/collection agency, I would have m~d a civil suit against the 
carrier for the damage to my father's reputation, due entirely to car-
1'ier error. However, the agreement between the carrier and the 
HEvV, provides the canier with complete freedom from any civil suits 
and Judgements. The Federal Government assumes full responsibility 
for the costs of any suits and judgements in civil s!.uts involving all 
medicare carriers. 

The Portland, Oreg. telephone book, provided me with information 
about collection agencies, which I believe merit serious consideration. 
I found one agency with the name, "Doctors Official Service Bureau, 
Inc." Below th~. agency name was the statement, "Endorsed by the 
Multnomah County Medical Society." 

I called this agency and was advised that this agency had leased 
the office ~roll1 the poctors Offici~l Servic~ Bureau, In?, ancl't~ .name 
was "CapItal CredIt and CollectIOn SerVIce, Inc."Tlns agt... ;'lS not 
listed in the telephone book. I visited their offices and found there 
was a third collection agency named "Northwest Adjustment Co.)" 
aJsousing the same office. I was informed that the main workload of 
all of these agencies was based on assignment of claims by dentists; 
eloctors, and hospitals. " ( . 

They claimed they charged from 40 percent to' 50 percent of money 
collected. vVhen I asked for copies of the ]orms used, and explained 
why I wahted them, they refused to supply any furthel.' information. 
I contacted two other collection agencies, who confirmed that the 
collection fees fOl' medical bill collection r~Lllged from 40 to 60 per­
cent of the money collected. One agency stated it sold books of {) form 
letters for $7.48. They sent these letters OU\L,. If no response,was re~ 
ceived, the client has a choice of dropping the claim, or hiri,ng tIle 
agency at a rate of 40 to 55 percent of money collected. 

In examining section 3, "Disclosure of Ownership and Financial 
Information)', I noticed that there was no l.'~ference to the identi:O.ca~ 
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tion of doctors, dentists, or medical groups, that had involvement in 
nursing homes, hospitals, or other types of group medical institu­
tions. It was not too difficult to determine, from highly reliable 
sources, that ma,ny physicians have vested financial interests in these 
types of facilities. 

The reasons include tax shelters and investments, as well as guar-
··anteeclnumbers of patients to file claims for provider services for the 

patients, or, from the evidence developed by interested senior citizen 
organizations, such as the Grey Panthers, perhaps the word "inmate" 
might be more appropriate. 

This section of the bill should definitely include nursing homes, 
hospitals, and any facility which provid~s Cctre and/or shelter for 
medicare/meclicaid program participants. I have spoken to many 
persons, who confirmed that the doctors who provided medical 
services for members of their family enrolled in the medicare/medi­
caid programs, had strangly urged them to have relatives placed in 
specific nursing homes. Some had the same encouragement for plac­
ing relatives in specific nursing homes from hospitals, where they 
had been under medical care. 

'When my father bTOke his hip last April, the doctor in charge was 
a little surprised - (my father was in the hospital for 3 weeks). He 
is 86 - When I practically forced him to release my father from the 
hospital, he wanted to know what nursing home I wanted him in. I 
said no nursing home, he goes home. He couldn't understand. He said 
"I will let h.im go in the next few days." 

The hospital then asked what nursing home I wanted him sent 
to. I think they meant well, but it was against the grain for me. 

I realize that I luwe concentrat~d heavily on the potential dangers 
found in nursing homes. 

The purposes of these definition references in my statement, is to 
point out that the commitment of fraudulen-!i acts and/or abuse, 
which is the subject of th5s hearing, have occurred in the past, occur 
today, and will continue to occur in the future, in nursing homes, 
hospitals, and other such facilities, unless there is adequate legisla­
tion to preclude such actions. 

The majority of State agencies which have the. legal responsibility, 
have continually ignored or delayed conducting criminal investiga­
tions and! or prosecution of individualS or organizations guilty of 
fraud 01' abuses in these establislmlents, mainly nursing homes. 

The only way that Con~ress can prove to the Nation' that it is 
willing to' protect the right of the helpless patients to live, is to 
include all aspects of the operation of all medical institutions­
nursing h0111(,s, hospitals, old ToUrs h0111es which collect these funds, 
etc.-within the purview of this bill. 

I beHeve that Congress should consider the establishment of an 
inspector general to oversee the implementation of rigid control and 
acUlerence to the intent .of the mcclicare/medicaid programs at State 
government levels. 

I realize that the establishment. of an inspector general office was 
mentioned by Mr. Califano in his testhnony this morning. 

I believe President Carter has endorsed the establishment of in,· 
spectOl.' generals in the various Feder,al agencies. In my many years 
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of active duty in the Air ]'orce, private employment as a manage­
ment/investigative consultant, and employment as a senior ]evj3l civil 
servant, I found that there is greater respect for comp~r .. 'with 
the DOD and Fecleral regulations, when there is an insR, ~_' gen­
eral assignee 1 to an organization, who operates independently of 
any control except the' top executive. of that organization; 

I would like to express my sincere appreciation to this conuuittee 
for allowing me to testHy. It might be interest to this comlnittee 
and Congress to Imow th:'.,t I sent a copy of the hearing held before 
this committee on September 15, 1976, with my testimony recorded 
therein, to my father's relatives in Yerevan, Soviet State of Ar­
menia, U.S.S.R. My father, like his predecessors, before he fled to 
the United Statp-s in 1913, during the genocide of Armenia by the 
Turkish Government, belonged to a group' known as the Taslmigans, 
or the Armenian Revoluntionary Forces. Tlus mailing was my 
father's way of telling the relatives in Russia, that in our country, 
any citizen, rich or poor, can testify before the Congress of the 
United States, without fear of being exiled or imprisoned. 

Thank you for allowing me the privilege of appearing before 
this committee to express my opinion, and that of many persons 
of all ages, who are becoming increasingly concerned over the 
continued rape of our Republic's economy, by minority interests, 
wluch have majority fiscal control in national health matters. 

I ask that if any person or organization is all()wed to pres!3nt a 
rebuttal to my testimony or statement, that I be allowed to respond 
to that rebuttal. 

I would like to mention that I met yesterday with Ms. Caroline 
Wellons, one of President Carter's aides, ill l;egard to my challenge 
to the problems that I have found in the medicare program. 

I am having another meeting with two more of the President's 
aides tomorrow. Franldy, it is . quite a great feeling to find out 
that the President of the country is really interested· ill something 
like this and contacts vou to come up and talk to his people and 
find out what is going' on. 

'With that, I better get ont of your wey. 
[The prepared statement ~ind attac11111ents follow:] 

STATEj),[ENT OF LA WI>Ii:NCE D. MORDEROSI,A1f 

My name is Lawrance D. ~Iorde.coSian, and I reside at 2145 N.W. 135th 
Avenue; Portland, Oregon 97229. I am malting this presentatibu on behalf of my 
father, Lyon Mordero~ian. who is 86 years old, but, unable toatbnd this hear­
ing,. due to slow recovery from a serious injury 1n1976. I also have the privilege 
of speaking on behalf Of many Senior Citizens who are unable to attend due 
to lack of financial capability, and, Ii Significant number of persons who are 
p.resently working, or luwe worl,ed for, medical facilities in the past. For under­
standable reasons, these persons have asI;:ed to remain anonymous because of 
their job security. . , , 

Initially, I \Voula lil;:e to commend the Members of thi13 CQmmittee, on their 
concern for the Senior Citizens who are enrolled in the 'Medicare an~l Medicaid 
Programs. These citizens have been neglected tllld their needs ignored,for too 
mally years. They have been treated like Iln1mills in !l zoo; when ill, they have 
been used in experiments "to lcnow how to medicate others properly,'1 0): bave 
been "put out to pasture" a:u(1 fOi;gotten. The U.S. Statistical Abstract reflects 
that there are over 25 million persolls 65 years or older. In addition, there are 
many milliolls of handicapped and/or disabled persons who are also enrolled 
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in the Medicare-Medicaid Programs. This group is increasing every day. I be­
lieve it would be correct to describe the situation as a "sleeping giant" that is 
rapidly coming to life. Many people have asked me why I have become so 
deeply involved in this challenge to the Medicare-Medicaid problem areas, that 
I have been called the "Ralph Nader of Medicare." My answer to these queries 
is straightforward and to the point. I EJerved over three years in the military 
services during WW II, and, after that service, I attended college under the 
G,T. Bill. My parents could not have afforded to send me to college. The Senior 
Citizens of today were the worldng citizens who paid for my college education 
in the late 40's. My involvement and interest in the l\redica~e-Medicaid Pro­
grams, is my way of expressing my gratitude to the people who paid for my 
college education. It is unfortunate that many of today's e.,)ctors and dentists, 
who were able to attend medical school under the same G.T. Bill, have for­
gotten this indebtedness to these elderly persons. 

In reviewing n.R. 3, I found that the Bill has grHat merit. However, I be­
lieve that the complexity of the terminology, preclude :anyone except an attorney 
from comprehending the meaning and intent of the majority of the Bill. Our 
Senior Citizens, for whose benefit the Bill was writt(!,n, could not afford to pay 
an attorney $35.00 to $50.00 an hour fol' interpretatIon of the meaning of the 
Bill, with their low, fixed income. I suggest that a bJdef, but, easily understood 
statement, ue published for the benefit of the Senior Citizens, when the Bill 
becomes law. 

In regard to my comments on areas of the Bill w!li.ell might be considered 
by the Committee, I submit the following: 

(1) Sec. 2, "Prohibition Against Assignment by Physicians and Others of 
Claim for Services." When I read this section, I felt that the Committee might 
not be aware of some of the devions tactics or practices used by dentists, . 
physIcians, hospitals, anrl nursing homes, to collect money allegerlly owed them 
by Senior Citizens. Please refer to Attachment No.1,. Here you se2 a threat of 
an aSSignment of claim, by a doctor, to a collection agency, unless immediate 
payment is macie to this doctor. This classical piece of trash was sent to my 
85 year old father. Like the average Senior Citizen, he was scared. Such un­
signed, form letter threats are the most commonly used threat to the Senior 
Clitizen.s by collection agencies. 

I have a very low opinion of collection agencies, per se, which have been 
aptly d.escribed as "hleeders." I invited hoth the dcctor and the. collection 
agency to file a civil suit. Neither responded to my suggestion. I then queried 
the l\I€!dicare Claim Administrator, AETnu Life Insurance and Casualty Com­
pany, Its to clerical error by its orgllnization, with no response. I received ad­
vice from the physician (See Attachment No.1), that the cost should have 
been ct)ve:J:ed by Medicare. This error by the Carrier was finally cor:J:ecterl. I 
conside!r this information to be pertinent to this Hearing, because of the seri­
ous problems created by assignment of claims to collection agencies. In this 
instanc,~, if thore had been court action by the doctor/collection agency, I would 
have filed a civil suit against the Carrier for thG damage to my father's reputa­
tion. due entirely to Carrier error. However, the agreement between the Carrier 
ana the HEW,provides the Carrier with complete freedom from any civil suits 
and judgments. The Federal Goyernment assumes full responsibility for the 
COf'ts of any suits and-judgments in c1vil suits involving all Medicare Carriers. 

As I stated to this Committee, when I testified before it on September 15, 
19'76, the agreement betweell Lhe Carriers and the HEW is faulty, and, in my 
opinion, not writteJl in the best interests of the GoYernment, but, mainly to 
benp.f!t t!1~ Carriers. Especially the excessive administrative cost provisions, 

The Portl,lnd, Oregon telephone bool;:, provided me with information about 
collection agencies, which I believe merit serio11s consideration. I found one 
agency with tL~ Name, "Doctors Official Service Bureau, Inc." Below the 
agency name was the statement, "Endome'il by the Multnomah County Medical 
Society" (See Attachment No.2). I call'~d this agency and was advised that 
this agency had "leRsecl" the office frqm the "Doctors Office Service Bureau, 
Inc.", and its naine was "Capitai Credit and Collection Service, Inc." This 
agency is not listed in the telephone hook. I visited their offices and found 
there Was a third collection agency 11a.wed "Northwest Adjustment Company", 
Illso 1,sing the same office. I was informed that the main workload of all of 
ilitse agencies was uased on assignment of claims by dentists, doctors, and 
hospitals. They claimed they charged from 40% to 55% of money collected. 



When I asked for copies of the forms used, and explained why I wanted them, 
they refused to supply and further. information. I contacted two other collec­
tion agencies, who confirmed that the collection "fees" for medical !Jill collec­
tion ranged from 400/0-600/0 of the money collected. One agency state(l it sold 
"books" of six form letters for $7.48. They .sent these letters out. If no response 
was received, the client had a choice of droppin); ~he claim, or hiring the agency 
at a rate of 400/0-550/0 of money collected. I was unable to buy one of these 
bool.s, for obvious reasons. H.R. 3 is not too clear as to its positive application 
to collection agencies of this natllre. I recommend that the Bill be amended 
to void this type of assignment of claims in IvIedicare-I1Iedicaid matters. 

In examining Sec. 3, "Disclosure of Ownership and Financial Information", 
Page 5-13, I notic£'d that there was no reference to the identification of doc­
tors, dentists, or medical groups, that had involvement iu nursing homes, hos­
pitals, or other types of ~{roup medica1 institutions. It waS not too difficult to' 
determine, from highly reliable sources, that many physicians have vested in­
teresti; in these types of facilities. The ri'-Usons include tax shelters and inyest­
ments, as well as, guaranteed numbers of patients to file claims for provider 
serviees for the patients, or, from the evidence developed by interested Senior 
Citiz'ans organizations, as the Grey Panther;:, perhapl'l the word "inmate" mig;;,t 
lJe m.ore approT)riate. 

This section of the Bill should definitely inclu;l(> .. l!sing homes, hospitals, 
and any facility which provides care and/or sh~1t;(fr fOr Medicare/Medicaid 
Program participants (See Attachment No.3). I have spoken to many persons, 
who confirmed that the doctors who provided meclicaI services for members of 
their family enrolled in the Medicare/Medicaid programs, had strongly urged 
them to have these relatives pll!~ed in specific nursing homes. Some had the 
same encouragement for placing relatives in specific nursing homes from hos­
pitals, where they bad been under medical care. 

I realize that I have concentrated heavily on the potential dangers found 
in nursing homes. There has been nationwide publicity and concern over the 
extremely poor living conditions, and, failure to provide adequate medical care 
fm: the helpless residents (inmates?). This Hearing is confined to two types 
of criminal actions: Fraud and Abuse. Blac1('s l.aw Dictionary, FOl1rth Edition, 
defines these words, in part, as: Fraud;; "It consists of some deceitful practice 
or willful device, resorted to with intent to deprive another of his right, or in 
some manner to do him injury"; Abuse; "to make excessive or improper use 
of a thing, or to employ it in a manner contrary to the natural of legal rules 
for its use". It is not my intention to lecture on legal definitions. 

The purpose of these definition refemnces, is to point out that the commit· 
ment of fraudulent acts and/or abuse, which is tile subject of this Heal'ing, 
have occurred in the past, occur today, and win continue to occur in the future, 
in nursing homes, hospitals, and other such fn.cilities. The majorlty oJ: state 
agencies which have the legaI responsibility, have continually igrtored or d~ 
layed condUcting criminul investigations aild/or Ilrosecution of individuals or 
organizations guilty of fraud or abuses in these establishments, mainly nursing 
homes. The.only way that dongl'ess can prove to the nution'that it is willing 
to protect the right of the helpless patients to liv\~, is to include all aspects of 
the operation of all medical institutions (mlrsing homes, hospitals, old folks 
homeS which collect these funds, etc.), within the purview of this Bill. 

I have had only two weeks, working evenings and weekends, to conduct an 
investigation of the Ilossibility of fraud in the high cost of hospitals and 
nursing homes Ilatronized by Medicare Health rlan members. Let me assure 
this Oommittee that 1 have been a fully qualified inV\1stigator, for the Federal 
Government, as well as in private Ilractice, since 1955 (See Attachment No, 4). 
Admittedly, time has been very short, however, I have had assistance from 
interested persons, including current and prevhms hospital nursing home em­
ployees, who have informed me that there is 'vi.rtually no control oyer the 
inclusion of costs for medication (at highly infia'ted rates compared to normal 
routine prices), claims of in-house physical sex'vices not provided patients, 
highly inflated costs for food served patients, and so fOrth. My father spent 
o\'er 1% months in the same hospital when he broke his hip in 1976. I ha;;2 
no personal vendetta or grudge against the hospital in wlJ,ich he was a patient. 
The personnel were excellent and very conscientious. However, tlJ'(! quality of 
the food at the cost claimed, was questionable. It is virtually impossible to 
prove or disprove the costs claimed h~ the hospital (in excess of $11,500.00) 
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for quarters, food, medication, etc., unless someone is present at each instance 
of application. However, it is interesting to note that under Part A of the 
Medicare Act, the hospitals, where there is no real control or monitor system 
of costs, are reimbursed 1000/0 of claimed cost, and have a right to appeal any 
cost dispute,_ while under Part B, the patient, who cannot manipulate or gp.in 
:financially, has no way or right to appeal cost dispute except to the CarrIer, 
which denied the cost in question, a totally 'lnfair situation. Under Part A and 
Part B, fiscal control resides with Carriers. I include Blue Cross/Blue Shield 
in that category (Part A). 

The false submission of a claim for reimbursement from Federal agencies, is 
fraud. I suggest that the Committee consider including in this Bill, provisions 
which will insure criminal prosecution for false claim submittals by hospitals 
and nUrsing homes. I believe too much attention has been paid to potential 
frauJ.ulent acts by physiCians, while virtually no attention has been pllid to 
hospitals and nursing homes. 

In exaIilining the Social Security Act, and the pending Bill, I noticed that 
there was nothing referenceel in regard to the transfer of :fiscal responsibility 
for the Medicare/Medicaid program to State control. This, to me and many 
others who have discnssed this matter, is qnestionable, because of the obvious 
schism which exists in the FederaVState administrative responsibility. The 
influence of Lobbies, which represents the various professional and health in­
stitutions, at State Legislative Hearings, has as much, if not more, influence 
on the State Government, than the Lobbies or these same interests in Wash­
ington, D.O. 

I believe that Congress should consider the establishment of an Inspector 
General to oversee the implementation of rigid control and adherence to the 
intent of the Medicare/Medicaiel programs as State Government levels. This is 
not meant to advocate a police state type of action, but, to conduct periodic 
examinations of the expenditures of Medicare/Medicaid funds, which are under 
the control of state agenCies. I believe that President Carter has endorsed the 
establishment of Inspector Generals in the various Federal agencies. In my 
many years of active duty in the Air Force, private employment as a manage­
ment/investigative consultant, and employment as a senior level cIvil servant, 
I found that there is greater respect for compliance with the DOD and Federal 
Regulations, when there is an Inspector General assigned to an organization, 
who opex-ates independently of any control except the top executive of that 
organization. 

I would lilre to express my sincere appreciation to thil> Committee for allow­
ing me to testify. It might be of interest to thi~ Committee and Congress, to 
know that I sent a copy of the Hearing held before this CoruIilittee on septem­
ber 15, 1976, with my testimony recorded therein, to my father's relatives in 
Yerevan, Soviet State of Armenia, U.S.S.R. My father, like his predecessors, 
before he fied to the United States in 191.3, during the genocide of Armenia 
by the Turkish Government, belonged to a group known as the Tashnigans, or 
the Armenian Revolntional'Y Forces (ARF). This group was similar to our 
oWli wild west vigilantes, and fought for hundreds of years against Turkish 
and Russian suppression, mainly massacres of over 3,000,000 Armenians. This 
mdling was his way of telling the relatives in Russia, that in our country, any 
citizen, -rt"h or poor, can testify before the Congress of the United States, 
with'''l;; f.~ar of being exiled or imprisoned. 

Thv,nk you for allowing me the privilege of appearing before this Committee 
to e:sipress my opinion, and that of many persons of all ages, who are becoming 
increasingly concerned over the continued rape of our Republic's economy, by 
minority interests, which have majority fiscal control in national health 
matters. 

I ask that if any person or organization is allowed to present a rebuttal to 
my testimony or statement, that I be allowed to respond to that rebuttal. 

.. 
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FINAL NOTICE BEFORE ASSIGNMENT 

TO: 
... 

• L.l'ory l1o.rdero 5 tall . ..,4' . 

-·2145 ;1.11. .135th !wc; ....... 
o Po'rtliinrf, OR .97229 354982 

(HE PAST DUE CONOITION OF YOUR ACCOUNT PROMPTS US TO GIVE ~'OU THIS COURTEOUS WARNING. 

- UNLESS YOUR REMITTANCE REACHES lJS ON DR BEFoRE_'--_..:.1!..:/2"'O"'-/..:.7..:.7 ______ WE SHALL BE 

COMPELLED TO ASSIGN THIS ACCOUNT FOR COLLECTION TO: ~ 
. OLLE6fPJ~S 

NCORP0l1M'lm6 
THE AMOUNT PAS'( DUE IS-$ 72 .!,~ 

, SEND YOU~ PAYMENT 'f0: 

••••. DRS. .. I:IABER,..D/ilIll11f . .Er..AL...P.C ............ c •• d;'or 
. I 

.. _.22ca~~ ••. BlIRNES.IP'Iw ___ ~_ .• _ ...... _Add ... . 

_ ... P.ORT.\..&t.4D+-.O&EC.OhI •. 'lJ.~L._ •• ___ •• _ .• __ CiIV 



184 

DRS. HABER, DEVINE & PHELAN, Radiologists P. C. 

PLEASE MAKE cHE:CK PAYAOL~ TO, 

PHYSICIANS &'SURGEtlNS 
ST. VINCENT HOSPITAL 

Telephone 292·5823 

DRS. HABER, D£VINE " PHEl.AN. R.adloloilht$ P.e., 
9205 S.W. BARNes ROAD 

IRs. 93.0595144 

PO~TLAfiD. OREGON $722' 10/5/76 DATE" ___ "'-: __ _ 

SEYMOUR HABER, M.D~ 
DANIEl-M. DEVINe. M.D. 
JOHN PHEtAN. M.D. 
NATE D. QUII..ICI, M.D. 

in patient 
r- Lyon Morderosian 354982 

2145 NW 135th Avenue 
Portland, OR 97229 

PLEASE DETACH AND RETURN,WITH PAYMENT _ 
AMOUNT PAID_~...-: __ _ 

'. "' , ., 0 .. '0 .' -, 
I' [Jl\rs DESCRIpTION OF SERVICES CHGCODE CHARGE CREDIT BALANce 

4/17/76 hip, complete min 2 vws 73510 B.OO 
4/21/76 knee""AP an~ 1at 73560 5.00 

hip, complete min 2 vws 73510 8.00 
4/25/76 knee"-AP and 1 at 735S0 6.00 
4/28/76 urography, IV inc KUB 74400 16.00 
4/29/76 unlisted ultrasound exam--kidney 76999 25.00 
5/3/76 hip, unilateral one view 73500 5.00 
5/5;76 PA chest 71010 5.00 
5/12/76 hip, unilateral one view 73500 5.00 
6/2f}6 hif unilateral one view 73500 5.00 
6/2/76 pe vis AI,' only - 72170 5.00 
6/4/76 pelvis AP only 72170 _ 5.00 

. 6/7/76 pel vis AP only 72170 5.00' 
6/9/76 chest PA 71010 5.00 $108.0'0 

8/23/76 I~edicare payment 22.40 85.60 
10/4/76 Medicare payment 3.60 82.,00 

FROM 
AADIOL.OGISTS 
A.T ST. VINCENT 
HOSPfTAL 

'THIS BILl.. COVERS CNt. Y cHARGES FOR THE PROPESSIONAL. SERVices 
RENDeRED. A SEPARAT'E CHARGE Fon THE USia OF ITS FACILITllas 
MAV BE !,1ADE BY THE HOSPITAL. IN WU!CH THE SERVICES weRe PER­
FOAMIiD. 

STATEJ~iNT 

" , 

I~r. Morderosi an: I, 
All of'these charges snould be paid by Medicare are 100% 
of the allowable charges since your father was an 1n patient , 
at St. Vincent Hosp1ta1. The only exception will be the I 
ultrasound done on 4/29/76. Medicare pays this at 80%' ,I' 
of the allowable charge.' , 

, ~', 'no Bnd Phelan. f\lIdlOloQJ>I'I. e. c,. I 
~1\~·Il;~i~;~·:nd·Sll;geon$ \ 
2205 S. W. Barnes Road 
Po~land, Oregon 9722$ 

-
'\ 
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Crusader asks data 
By DENNIS McCARTHY 

Jouroll! Stall Writer .. 
Seniors advocate Larry Mordaroslan contInues to 

enlist public S'Jpport In hi. balllalO relorm the mulU­
billion dollar Medicare progro!D he claims I. ripping 
oU mlUloDJ of elderly American!. . 

Morderoslan leav .. Portland next week lor Wash­
Inglon, D.C .. to testily belo(olhe Ho ... Commillee on 
Health Msrch 3 and March 7 on • bill to .lImlnate 
Iraud and ab .... ln the Medicare and Medlc&d 8et. ... 

If~ 1m BIking anyone who can provIde me with 
InlormaUon about known lraud or abu3es 01 the Medl­
ca:e or Medle&d program. 10 conlAct me 164:H1l64} 
as BOOn as possible," he aa.ld. . 

Among olh.r provl,lons, the bill would prohibit 
assignment 01 medical eWma by physlclAn., denUst., 
hosplW. and nu"lng home. and require. public dis­
closure 01 those hiving nn:nel.llnt ..... t or ownership 
In medical cllnlo, phmnacl .. and othtl' medl",l '.dl!­
Il ... 

!t also prescrt~.:t more· severe pen.lUas on Uwae 
who defraud Medicare or MedJc&d reclpl'DU, 

Monl.rosIan .. y. he wllI.lt~ t .. ury ... tbe need 'or 
naUonel minimum stIlndArtls 'or the opontlon 01 nurs­
Ing hom .. :He will 110 uklng Congrea 10 begin .n 
In,· .. Ugotlo. 01 the nurnlDiI home IndUStly to .Um!- , 
Hlte patient abuses. ----_ .. -

Medicu_id probers awaited 
By MARGE DAVENPOR';; 

Jounw SpecW Writer 
A ollce·postponed Investigation 01 poS3lbhl Iraud 

Dnd abu •• 01 Ofegon', muillmlilion-dollor Miodleald 
program wlli start Monday, .lal~ and federal olllcl.ls 
amYJunr.ed. 

"{be earll.r postponement by lb. S •• ttle ollie. 01 
Ihe U.s. O.~artm.ntol Health, Educallon ond Welfm 
had caught Oregon Hum.D Rerourc •• Departm.nt 
oUlel,1s ofl BUllra. They were Under the Impression 
that Wuhlngton, D.C., InYestigatofJ already wore In 
the sIlt •• 

A slate spokesman said Thursday Ih,t h. under­
sunds thelnv.sUgaUon will proceed as • ".ult 01 an 

·.greem.nt .. 10 who will pro.ecuu II any Iraud II 
'Iound and how much lime Oregoo will bave10 correct 
.ny abu ... dlacovered. 

Medlc&d provides bealth car. lor the poor and I. 
lunded jointly by stIlte and lederal revenu ... 

HEW offldals .. Id conluslo. over rescbedullng 01 
the Icye.Ug.tlon JUm. Irom Daw HEW Secretary 
J:>eepb A. Call1ann Jr, .hIlU.g· emp~ ... 1! 10 wellare 
re''J~. . 

Cbarlea Peppler 01 the S.oUle HEW oUlce sdd the 
moln .mphall. will ba on well .... ralonu ~.lIr1nB • 
hearing March 14 In Portland. 

BecA .... of a ahortaa_ 01 lunds, only two or three 
Inv",U81lOra lrom Seol1l. will look Into the Oregon 

.Medlcald operaUon, he lidded, nnllng lliat he I. not 
certain whether aoyon. from Wuhlngton, D.C., will 
psrtlcfpate, .. originally planned. • 

Th. proba will ba statewld. - not centered In ona 
or two major dUes. 

lr.vesUgato .. are expected to Il1ldy Oregon phyBl­
cion, pharmacy and leboralory well .... eb..,se •• 

Peppler aoId chlrges 01 Medicaid Irlud and eb .... 
also will be dlscuased II the hearing. 

Groupa and IndividUAl. will be given AD opportunity 
to exp~ .thelr v)owa at aloler hoarlng,l'epplor u.!d. 

.-

Attuchment # 
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LA\ffiEIICE D, MORDEROO!AlI 

EPUCA1'Tl)N, (Clvilian) M, 1951; )omh (Nanagement), 1976, 
(Milittu''y) USAF Procul'cment and Contract. Administration Schools .. 1951 ... 1952, 1953 1 

1951" 1955; us Ar:lY Procurement School~ 1955; USAF' Of rice of Specio.l Investigations 
School., 1955., 1958 1 1959; USAF' Int~liigence School, 195t;, 1962. 

~: Armenian, FTench. German, Spanish. 

EXPERIEllce: Jw,e, 1973 to Present Tim.: BCrlNEVILLE POllER ADHIIIISTRATIOII, PORTLAND, OREGOII. 
Contra.cting O!'.ficer on all line cans1;'t'uetlon cQiltrac'ts; a~a1B.tant to construction. 
and Services Manaser; advitle supervisor or Ae-velopmentfl in executive management,' 
contTuct- activities, sl\fet~.r. Equal. Employment Oppo'rtunity-~ nnd enYi:rorunetltf1l. re­
quirementsi develop and coordinate programs for improving YOrk effectiveness nnd 
J~~l!:.tior:Gh!.ps; condu~t investigations of alleged procurement inegUlarities". . 
September; 1972 - June, 1973' BUREAU OF RECLAMATION, DENVER; COLORADO. Assistaut to 
the Branch Chief; Rssisted 1n coordinating construction and supply contract £1c:tivitlcSj 
assisted in the de:velopment 'Of -policies and standard.s for conatT'uction contl"aets ana 
the procureml3'nt of nlaterialo and equipment; advised the Branch Chie!" en the tormula­
tion of prnc:ticp.s ana methods for incorporating contract requirements for uopbistie:ated 
research projects inta specifications. 
April, 1910 - September, 1972: TRVST TERRITORY OF THE PACIFIC ISMNDS, SAIPAH, 
MARIANAS IGLAlmS.. Principal. e.dvisor to High Commissioner and. Attol-ney Ceneral. on all 
matters ccncerning ccntract l1lallase:nent; supervised nll Trust Territory D~partmeut 'Of 
Pub.\.1.c \forks perso1me~ engaged. in procurement actlvitlt;'B; supervised purchases or 
major elec:trical power uystems and parchases ot ntaJcr ccnatructlon equip.,'Dent; pro­
vided counsel tc a.l.l. department heans 'On the FPIt guides tor contract administration; 
conducted investigations 'Of a.llt:ge"- procurement irregoJ.la:ritiea; acted aEl lia:i.son 
betlleen Trust Terr.itory and con!:ra.ctoX' executive3 frolll Japan, Korea, Okinsvs. tmd 
tn. Philippine Isl .. nUs, . 
June. 1964 - April, 1970: SPECIAL INVESTIGATIOnS AGENCY. lIASHTIIGTOU. D.C. Developed 
and implemented management analysis programs and procedures tor the ocllection ct da.ta 
and information essential !'or exanining inter-departmetltal. relaticnships; CQllducted 
ccunter-industrial etJpionage cases; conducted it1vest1a:ations of corporate cperAt,icDS' 
conducted performp.nce evalua.tions, llrOSt'at1 and prog}'eaD unalytsla, and special. nt.udies; 
ests.bliohed lIork methods and llr'Oe~durcs; ccnducted studies 'Of Contract Management 
Prcgram tc determine adequacy and compliance vltb ASpns and l"PRa ~ developed pr(lgrruao 
to I;lGS:tst managers in :!denlilt,ying, validating a.od applying cOBt te.ct9rs., perfcrmance 
strutdards t trends, and l,)utlJ~l,; Jlj.easures to evaluate etf'ectlveness of' their operations; 
PubUc: Relations: contact bet<1,feen clients and Ccngre!!sione.l of'ti~eB. 
April, 1961 - March, 1963:BASE PROCUREME~"T OFFICER, USAF. Full aupervioOl'y ~espon­
sibility toX' lJ'rocurelIlent act10ns ~d adm1nistration o~ ccntracts; Duperviaed prepara­
tian or ITS's, fer purchase ot good:! and specialized services; developed data ann in­
formaticn relating to costs~ negotiated, ev&luo.ted price prcposals, flIt.'.unistered and 
tludited contracts; maintained liaison vith gover.run.ent contractcrs. 
January, 1954 - September, 1960, USAF OFF!CE OF SPECIAL INVESTIGATIONS. Supervised 
and c:onductetl1nvestigative and. intelligence activitie3, including Cl"1mlnal, prccure­
ment :fraUd,. pet'sonnel, etc ... esta.blished caseloads .for agents depanding 'On cOltplexity 
of cases; evaluat.~d sources 'Of information and relie .. -bility- or inrClrmant~ to determine 
authenticity of the allegations. ceordinated 1nvefl'tigat1ve au~ ccunter-intelligence 
nmtters Vhich fell 'Within the provisions o~ 'Interagency agreement bet\{een DOD, FBI, 
CIA; main wrkload \tas in oJ.legations of proc.uri:lI_ent ir:regularities. ~...64'::"::'.:.:i't,:..r.:.:,:.h~:' ... 'l 
June, 1951 - JanuBrj'. 1954: USAF AIR HATESIEL COM!WID. 6uperv!sor in put 
major components fcr flg'hter ana "bomber Il1rcratt ~ aupervidory reaponslbll A ttJ}chment # 
cluded: contr£l.ct negotiation, administration. price arudysis, eontractor. 
terminations, etc.;. control. at: fixed price, R&D, A&:E, 'Open-end .. lettet', CPFF tr.pd 
contra.c.tB; supervised procurc:nent inapl!ct1on teams vh.ic.h conduc.ted contrc.etor l1er­
romance surveys; also assigned tc Ottice or 'Phe Inspector Gen~ral. 
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Mr. ROSTENKOWSKI. Thank you very much, 'Mr. ~1:orderosian. 
This is the second or third time-

Mr. MORDEROSIAN. This is the second time. I hope it will be the 
last. It is getting expensive. ' 

~1:r. ROS'l'ENKOWSKI. I want to thank you very much for coming 
all that way and. testii-ying. ,V'e appreciate it very much. 

I would like to mention that I certainly enjoyed chairing tIllS 
meeting. I know that this will dispeU 11 lot of the Tumors that 
people have developed with respect to the cooperation between the 
Interstate and Foreign Oommerce Oomnlittee, and the Ways and 
Means Oommittee. 

This comnlittee will, on Monday next, meet and be the guest of 
Congressman Paul Rogers at the Interstate and Foreign Oommerce 
Committee at 10 o'clock in the morning. 

Mr. ROGERS. May I say, Mr. Chairman, it was a real pleasUl'e to 
participate in these hearings. Our committee is grateful to you and 
your committee for the fine spirit of cooperation and the very good 
hospitality you and your staff extended to us. We did enjoy the 
witnesses today. 

I particularly wanted to commend our last witness for his in­
terest and concern as a private citizen to come to Washington ITom 
Oregon to make his views known. I think that is most important. 

Mr. MORDEROSIAN. ~Ir. Chairman, I came for one other reason also. 
I am nlilitary disability retired. I found it is very expensive to go 
to private physicians in Portland. I came up here to go to Andrews 
Air Force Base to see what they can do with my shoulder. 

Mr. ROGERS. The hearing has been great. You did a magnificent 
job, Mr. Ohairman. 

Mr. RosTENKOWSKI. This committee will stand adjourned to meet 
in. the Interstate and Foreif,fll Oommerce Oommittee room on Mon­
day, the 7th at 10 a.m., 2123 Rayburn Building. 

[Whereupon, at 4 :20 p.m., the hearing was adjourned to recon­
vene at 10 a.m., Monday, March 7, 1977.J 



~fEDICARE~MEDICAID ANTIFRAUD AND ABUSE 
Al\IEND lUENTS 

MONDAY, MARCH 7, 1977 

HOUSE OF REPRESENTATIVES, 
SunCOl\fllIITTEE ON HEALTH OF THE 
COl\rl\UTTEE ON vV AYS AND MEANS, Al.\1) 

SunCQi\Il\rITTEE ON HEAL'rrr AND THE ENVIRONl\'rENT OF THE 
CO)DUTTEE ON INTERSTATE AND FOREIGN CO:MJI,fERCE, 

Washington, D.O. 
The subcommittees met jointly, pursuant to notice, at 10 :18 a.m., in 

room 2123, Rayburn House Office Building, Han. Dun Rostenkowslri 
(chairman of the Subcommittee on Health) and Hon. Paul Rogers 
(chairman of the Subcommittee on Health and the Environment) 
presiding. 

Mr. ROGERS. The joint subcommittees will come to order. 
We are continuing today with the joint hearings before the sub~ 

committee of the Ways and Means Committee, Chalrman Rostenkow­
ski, and his committee, and the Subcommittee on Health and tIle En­
vironment of the House Interstate and Foreign Commerce Commit­
tee on H.R. 3, a bill to control fraud and abuse in the medicare and 
medicaid programs. . 

We had a particularly useful hearing last Thursday on these issues 
with Secretary Califano of HEW, and a number of very informa­
tive witnesses. Partly because of the concern of subcommittee mem­
bers regarding the commitment of the Justice Department to find 
and prosecute fraud in our health financing programs. We' are pleased 
the Attorney General will appear before the subcommittee today; 
ancl we look forward to his :1ppearance this afternoon. 

I might note also that the story appearing in some of yesterday'S pa­
pers, particularly the Post, that we saw concerning the involvemp.nt . 
of organized crime in the health and welfare programs in California, 
is a situation which is apparently not unique to that State. This 
situation simply underscores the extreme seriousness of the problems 
we are dealing with here and the urgent need to take decisive action 
to protect the integrity of our health financing programs. 

We have some distinguished witnesses today. Both cOlllInittees are 
anxious to hear them. \Ve have as our first witness our distinguished 
colleague from Maryland, the Honorable Newton Steers;~md we' 
welcome you to the committee. Your statement will be made a part 
of the record in full at this point. Yon may proceed as you desire. 

(189) 
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STATEMENT OF HON. NEWTON I. STEERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MARYLAND 

Mr. STEERS. I appreciate the opportunity thesti distinguished panels 
have afforded me to discuss costly rental incentives in medicare law 
which goveI'n reimbursements for durable medical equipment in my 
bill, H.R. 3296, which would provide for more economicalmcentives. 

Nearly 5 years ago in May of 1972, the General ACcOlmting Office 
issued a report entitled "Savings Available by Purchasing Durable 
Medical Equipment ",Vhen 'Warranted by Anticipated Period of 
Need." 

The report cited present medicare law which allows beneficiaries to 
rent such equipment even when the periods of need as indicated by 
a physician show that purchase of the medical equ.T}?ment would be 
more economical. , 

GAO analyzed the claims histories for durable medical equipment 
for five insurance companies in four States. The analysis revealed 
that out of a statistical sample of 420 reimbursements of the ap­
proximate 13,000 beneficiaries, a savings of $234,000 including $47,-
000 fOl' the patients' share could have been realized if t11e equip­
ment had been purchased whe. the anticipated period of need in­
dicated that purchase would have been more economical than rental. 

Clf~ims histories for a statistical sample of the approximately 
7,000 beneficiaries at a sixth carrj~r in another States revealed that 
approximately $763,000 including $153,000 for the patients' sh9,re 
could have been realized had the equipment been purchased rather 
than rented. 

I have given Eeveral examples cited by GAO which I hope the 
members will look over. I won't read them. It is sufficient to say, first 
of all, that they are representative and ;'>econd, they show individual 
examplC$ of the kind of savings to the Government and to the 
patient which I am tialking about. 

These cases are not surprising. Present medicare law reimburses a 
beneficiary for the purchase of durable medical equipment in small 
monthly installn'ents equal to the monthly amounts that would have 
been paid had the equipment been rented. Medicare beneficiaries who 
live, for the most part, on shoestring budgets find it most difficult to 
dole out one big payment in any given month when reimbursement 
comes in the form of such small payments stretched out over a 
period of months. One of my constituents last smnmer wrote about 
this problem. I would like to read a b:L'ief excerpt from this letter; I 
think this demonstrated to me, a freshman Congressman, t.hat very 
often out of a case problem you get a legislative solution rather than 
merely a case solution. 

I quote from the letter: 
As you can see from the enclosed notice, I bought a wheelchair on September 

30, 1976, from Abbey .Ronts, for which I paid $147.50. Medicare has informed 
me th~t they will reimbhl'se me for the entire cost of the wheelchair, but that 
the reimbursement will 11e on the basis of monthly inst&.llinents. Social Security 
laws require such a reimbursement to be made in iJist!\lJments *** my difficulty 
is that I had to pay Ahbey Reats the entire amount, 0ut that I will be reim­
bursed in 'clribbles.' l\Iy total monthly income is $332040 paid as disability in­
snrance l.)y Society Secm;lty; th!! wh!!elch~ir. ~~~t .Q\'?:r one-third of my total 

.. 
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income. It was difficult for me to pay that cost then: it will be even more 
difficult for me to absorb that cost if I must do it in smail installments, espe­
cially now that Thanl;:sgiving and Christmas ure approaching. 

which they were then. 
Along these lines, GAO concluded that, when the beneficiaries, 

rather than the carriers, decide whether to rent or purchase durahle 
medical equipment, they often rent even though anticipated periods 
of need are long enough to justify purchase . 

I introduced H.R. 32,69, a bill which simply authorizes the Secre­
tary to make a determination on the basis of medical and other 
evidence, as to whether purchase of the equipment would be less cost­
ly. If such a determination is made, the Secretary may then authorize 
purchase on a lease-purchase or lump-sum basis. 

The bill also provides an incentive to purchase used equipment by 
waiving the 20-percent coinsurance amOtlllt whenever the purchase 
price of the equipment is at least 25 percent less than the reasonable 
charge for comparable new equipment. 

Finally, the Secretary is authorized to encourage suppliers of 
durable medical equipment to lnake such equipment available on a 
lease-purchase hasis whenever possible. 

I hope this distinguished committee will give very serious con­
sideration to making more flexible the present method of reimburs­
ing recipients for durahle medical equipment. This would serve both 
the interests of economy and certain hardship cases where beneficiaries 
cannot afford to be reimbUl'secl for purchase in small monthly 
amounts. 

Again, I thank the committee for giving me this opportunity to 
discuss the problems of rentu.l abuses in the medicare program. 

[The prepared statement follows:] 

STATEMENT OF HON. NEWTON I. STEETlS, In., A REPRESENTATIVE IN CONGRESS FnOM 
TnE STATE OF ::.IIARYLAND 

Mr. Chahman, I appreciate tIle opporl:uni,ty which this d.istinguishl:'il panel 
has afforded me to discuss costly rental incentives in Medicare law which 
governs reimbursements for durable medical equipment and my bill, H.R. 3296, 
WIlich woulcl provide for more economical incentives. 

Nearly five years ago, in May of 1972, the General Accounting Office issued 
a report entitled "Savings Available By Purchasing Durable Medical EqUip­
ment When Warranted by Anticipated Period of Need." The report cited present 
Medicare law which allows beneficiaries to rent such equipment even when the 
periods of need t'.!'! indicated by a physician show that purchase of the medical 
equipment would be more economical. 

GAO analyzed the elaims histories for durable medical equipment for five 
insurance companies in foul' states. 'rhe analysis revealed that out of a statis­
tical sa'.tnple of 420 reimbursements of the approximately 13,000 beneficiaries, 
a savings of $234,000, including $47,000 for the patients' share, could have been 
realized if the equipment had been purcllased when the anticipated period of 
need indicated that purchase would have been more economical than rental. 

Claims histories for a statistical sample of the approximately 7,000 bene­
ficiaries at a sixth carrier in another state revealed that approximately $)'63,-
000 including $153,000 for the patients' ,share, could have b':len realized' had 
the equipment been purchased rather than rented. 

Several examples Cited by GAO were as follows: 
"A Medicare patient having he'U't trouble rente(l a walker for 1(') montll:;;. :Her 

physician's prescription stated thnt the duration of medical necessity would 'be 
one year. The monthly rental charges would hll.,e equaled the $90 :pllrcbase 
price in five months. 2,'11e rental charges for the item through August, 1971 
were $290. 
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"A l\!edicare patient having emphysema rented a reilpirator for three years. 
His physician's prescription hldicated that the patient would need this equip­
ment indefinitely. The rental charges from September, 1968 through August, 
1971 were $1,932. 'I'he purchase price of this item was $396. 

"A. Medicare patient having a chronic, destructive skin condition rented a 
manual-crank bed with a trapeze bar for nearly four years. The pbysician's 
prescription indicated that his patient's condition was irreYersible and that 
equipment would be needed indefinitely, The rental charges from November, 
196, through August, 1971 for the bed and trapeze bar were $1,654 ancl $342, 
respectively. The purchase of the items would have cost $284 and $34, respec­
tively." 

These results are not surprising. Present Medicare .law reimburses a bene­
ficiary for tJ1e purchase of durable medical equipment in small monthly in­
staTImeJ'lt;:; equal to the monthly amounts that would have been paid had the 
equipment been rented. Medicare beneficiaries who live, for the most part, on 
shoestring budgets find it most difficult to dole out one big payment in stretched 
out over a period of months. One of my constituents last summer wrote about 
this problem. I would like to read a brief exerpt from this letter: 

"As you can see from the enclosed notice, I bought a wheelchaiI' on 30 Sep­
tember 1976 from Abbey Rents, Inc., for which! paid $147.50. Medicare B has 
informed me that they will reimburse me fOl~ the entire cost of the wheelchair, 
but that the reimbUrsement will be on the basis of monthly installments. So­
cia: Security laws require such a reimbursement to be made in installments. 
*** my difficulty is that I had to pay Abbey Rents the entire amount, but that 
I will be reimbursed in 'dribbles'. My total monthly income is $332.40 paid as 
Disability Insurance by Social Security; the wheelchair cost over one-third of 
;uy total income. It was difficult for me to pay that cost then; it will be even 
more difficult for me to absorb that cost if I must do it in small installments, 
eSi?ecially now that Thanksgiving and Christmas are approaching." 

A.long these lines, GAO concluded that, when the beneficiaries (rather than 
the carriers) decide whether to rent or purchase durable medical equipment, 
they often rent even though anticipated periods of need are long enough to 
justify purchase. 

To correct the potential for abuse in tills payout system, I have introduced 
H.R. 3296, a bill which ::limply authorizes the Secretary to make a determination 
on the basis of medical and other evidence, as to whether' purchase of the 
e,:}uipment would be less costly than rental. If such a determination is made, 
the Secretary may then authorize purchase on a lease-purchase or lump-sum 
payment basis. 

The bill also provides an incentive to purchase used equipment by waiving 
the 20 percent coinsurance amount whenever the purchase price of the equip­
ment is at least 250/0 less than thet reasonable charge for comparable new 
equipment. 

Finally, the Secretary is authorized to encourage suppliers of durable medi-' 
cal equipment to make such equipment available on a lease-purchase basis 
whenever possible. 

I am, of course, concerned that· beneficiaries should not be delayed in 
acquiring equipment when it is medically necessary. Often, equipment is 
acquired before a rent-versus-purchase decision is made. In this regard, I would 
like to point out that 820/0 of the insurance carriers (19 of 23) interviewed by 
GAO allow thll first month's rental of an item to be applied toward its pur­
chase price. GAO concluded that "***rent-yel'sus-purchase' decisions for equip­
ment acquired from those suppliers would have to be made at the time of acqui­
sition but could be made within the first rt'lltal month, to permit exercise of 
the purchase option is warranted." 

I hope that this distinguished Committee will give very I>erious consideration 
to making more fiexible the present method ol:"l'eimbursing Medicare recipients 
for durable medical equipment. This would serve both the interests of economy 
and certain hardship cages where beneficiaries can not afford to be reimbursed 
for purchase in small monthly amounts. 

Again, I thank the Committee for giving me this opportunity to discuss the 
problem of rental abuses in the Medicare program. 

l,fr. ROGERS. 'l'hank you very much, Mr. Steers, for being here 
and letting us have the benefit of your experience. 



Chairman Rostenkowski ~ 
Mr. R.OSTE~KOWSKI. I woulc1 like to associate myself with the re­

marks 0:- Chairman Rogers.·I know how hard our colleague worked 
with our staff putting together this legislation. I think it is cer~ 
tainly wOl'thwhik I am sure we will look at this potential amend­
ment in depth. 

~fr. STEERS. Thank you, sir. 
Mr. ROGERI'. Dr. Carter ~ 
Mr. C~\RTER. Thank you, Mr. Chairman. 
I want to compliment the distinguished gentlemen on his testi­

mony. I feel that it is certainly a worthwhile proposal which would 
save our Government perhaps millions of dollars each year if we 
took advantage of it. There'R no question that in many cases we 
Imow that social security recipients will need this equipment for 
more than 1 year and for more than the length of time which would 
be required to pay for the equipment. You have a wonderful idea 
and I would like to see it implemented. 

Mr. ROGERS. Mr. Duncan ~ . 
Mr. DUNCAN. I have no questions. I do want to thank our col­

league for being here and for his grasp of the situation as we find 
it today. 

Mr. STEERS. It is my assistant's grasp that enabled me to be here 
this rooming. 

Mr. DUNCAN. It will be most helpful to us in formulating legisla­
tion. We do thank you for your contribution. 

i\fr. ROGERS. Mr. iTord ~ 
Mr. FORD. 1fr. Chairman, I don't have any questions. I would, 

however, like to associate myself with the excellent observations 
made by our distinguished colleague this morning. ,r would also 
like to say thank you for that fine statement before f':lis joint COlll­
mitee. 

Mr. ROGERS. Thank you. 1\fr. l\fartin? 
Mr. ~fAR'I'IN. No questions. 
~fr. Chairman, I, too, want to commend our colleague :for the 

grasp which his assistant has. [Laughter.] 
l\tlr. STEERS. I think for the record, this is Ms. Bobbi Avancena. 

That is right, it is her grasp. I am. her mouthpiece this morning. 
[Laughter.j 

1\11'. MARTIN. I am grateful to you for t:Jharing all this with us. 
~Ir. ROGERS. ~ffl. A vancena, the committee welcomes you. We are 

pleased to have had the testimony of the Congressman. 
l\fr. STEERS. Thank you again. 
1\£1'. ROGERS. Thank you for your presence here. , 
The ne}..i; witness will be the Honorable Manual Carballo, ·Secre­

tary, Wisconsin De.partment of Healtl: and Social Services, and 
representing also the Governors' Conference. Also, I think, there 
was to L~ a panel presentation at this time. He will be joined by 
Gerald Reilly, Director of Medicaid, N ew Jersey Department o:f 
Human Services. 

Your statements will be placed in the record in full. Welcome to 
the cOlllmittee. . 

" 
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A.PAl'lEL CONSISTING OF MANUEL CARBALLO, SECRETARY, WIS­
(JONSIN DEPARTMENT OF HEALTH AND SOCIAL SERVICES, AN'D 
ALSO ON BEHAL]' OF ~rHE NATIONAL GOVERNORS' CONFERENCE; 
JU1]) GERALD·· REILLY,_ DIRECTOR OF MEDICAID, NEW J.'~RSEY 
])EPAILTMENT OF HUMAN SERVICES 

11:1'. CARMI,LO. Thank you, 1\£1'. Ohairman. In ]jght of the fact 
that the statement will be in the record, I would basically highlight 
it in order to save the time of the committee. 

Mr. ROGERS. That would be helpful. 

STATEMBNT OF MANUEL CARBALLO 

Mr. OARBALLO. First, it is important to state that we heartily 
applaud the overall intent and objective of H.R. 3. We must 
tighten up the laws relevant to fraud and abuse in the medicaid 
and medicare areas. We must make it decidely painful for those 
who participate in such activities. 

There are two aspE:cts of n.R. 3 in particular, however, that 
raise a certain amount of concern from the point of view of the 
States. Even in vVisconsin. where we are relatively speaking-and I 
do say relatively speaking-free of the type of abuse that has 
characterized some of the medicaid programs on other jurisdictions, 
we feel that the (;hanges in the provisions in the law which make 
tighter penaltie'l hl the area of fraud are essential and neceSS3J'y. 
We do feel, howver, that it is €,,ssentinl and desirable to distinguish 
between fraud and abuse in the language of the bill; and also in 
our conception of the problems that we face. 

The problem of abuse is one which is one of considerably more 
difficulty than the problem of fraud in many respects since it in­
volves as it does, difficult judgments of professional propriety and 
adequacy of medical care. 

Fraud, on the other hand, although perhaps difficult to prove on 
different occasions can be a relatively clear area with which to deal. 

1)Te feel, however, that the are!l. of abuse is one of concern. Wis­
consin, like other States, is identified, albeit belatedly, with what 
should be considered fraudulent and abusive practice in its medicare 
prograrn. However, a1so like other States, Wisconsin has found it­
self limited in its ability to e:/1.ectuate curbs of those pmctices. Both 
our State legislation as well as Federal statutes have not been suf­
ficently detailed as to what constitutes fraud and abuse in the de­
livery of health care facilities as to fascilitate legal .remedies. ",VheTf', 
systems concerning payment for an accounting expenditures are 
sloppy and poorly defineC'L, difficult in a court action. This is 
especially a problem as is related to abuse as contrasted with fraud. 

The department of health and social services in Wisconsin has 
been involved in an extensive review of its managem.ent practices. 
This work has identified filat our department lacks the requisite 
data for identifying service utilization patterns; and thp l'easons 
why these patterns have developecl during the lO-year period of 
our program. This type of information is accumulated primarily 
through the claims processing r.ctivities which results when a 
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service is rendered and a claim is submitted for payment. by the 
particular l18n.1th care professional. It is in this area of health care 
utilization that the most difficult problems involving both inten­
tion as well as unintel1tioll~),l abusive practice exists in my judg­
ment. To address this kind of problem, a State must avail itself 
of appropriate service monitoring criteria and apply them rigor­
ously to its meclicaid program. This activity must in turn include 
a formal linkage with health care professionals whose input and 
jUdgment are essential to determIning what constitutes appropriate 
health care. 

I would . accordingly urge the Congress to consider not only 
legislation such as H.R. 3 which does address the need for stronger 
and more well-defined statutes pert'lining to fraud, but also the 
more complex problems of how Government!" can effectively inter­
act with health care professionals in defining ·what consistitutes 
appropriate health care. ancI in instituting appropriate health con­
trol measurp.s so care does not continue to interrupt both the State 
and Federal budgets. ' 

In terms of this latter point, I would specifically suggest the 
development of legislation providing even more funding Ior the 
development; and installation not only of medicaid management 
information systems among the States, but also uniform accounting 
systems, shared clata with medicare and Champus, common reg­
istries of providers, and more. 'Without fundamental data concern­
ing the health care practices in a State, effective action to counteract 
both fraudulent and abusive practice cannot be achieved. 

I must quickly add that none of us believe that the ~ilITS will 
cons:jtute either a panacea or a magic wand. Indeed, it is typical 
of our modern computer-mania. that Tve will invest millionfi in data 
systems-at 75 percent Fedeml participation for M~ITS-but skimp 
on the foot solders-the auditors anc1 investigators-who must go 
into the foxholes and convert the computer printouts in recoup­
ment actions ::l.lld indictments. 

V\Te also need to c10 traclitional time-consuming,foot-sloggin.g, 
eye-wearing and skillful investigative work. In 'Wisconsin, we ha1Te 
had only foUl' persons assigned to this task in our Wisconsin 
agoncy-but I have requested in our current budget proposal an 
additional twelve and a haH positions. a good portion of which will 
be directed to fraud-abuse investigative work. We consider this 
amount our highest priorities, and I .hope you will assist us with 
adeqtmte funding so that we can carry out.lt truly effective and 
sustainecl detection and prosecution program. Funds both for train­
ing and for operations are required So that our mut:nal gou.ls can 
be reached. Certainly the current 50 percent Fec1e~'all1)a~ch is in­
adequate to that end. An. optimum program reqUIres slalled pro­
feSSionals, that is experienced and motivated auditors who can 
effe.ctively deal with and master eomplica,ted and sophisticated 
financial and accounting matrices. We want to do our shar80r tho 
job fully and professionally, but in our own way ancl with our own 
tools, sillce we lmow OUI' State better than l1nyone else. But we need 
your financial aid. 

It is only with actual manpower in the, field tl~n.t we can go into 
the area of abuse and convert the needs mto actIOns. 
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The second area of concern with regard to this hill is the role 
placed in the hands of the professional standard review organiza­
tions, PSRO's. For example, section 1158 flatly states that a 
determination made by a PSRO in the course of its review responsi- .1" 

bility shall constitute the conclusive determination for purposes of 
payment, and effectively fOlbids anv reviews hv State ag<3ncies for 
purpose of pavment. Yet St.tte donal's are involved-but still the 
State is forbidden to take any roles in a review system which is 

. dominated solely by those who provide services. 
I feel it is improper, if not unconstitutional, that a nongovern­

mental agency should have the authority to tell State government 
how to spend their dollars. This is esprr:'ially the case to the degree 
that PSRO's preempt the exercise of police powers rl'served to the 
States hy the Tenth Amendment. PSRO's are not the most, ap­
propriate vehicles to he carrying out such critical functions, and 
thev must not he established as the exclusive actors on this scene. 

Greater fle~"ihility is required in the area of Stat.e agency /PSRO 
interface. The full value of the PSRO has not yet been determined, 
nor has its cost-effectiveness yet heen proven. I would suggest that 
it is premature to give expanded authority to PSRO's until we 
have gained more experience in working with them and have had 
fu~l opportunity to assess and evaluate their activity and accom­
plIshments. 

In summary, I believe that a real amendment of the PSRO 
legislation is ':in order-amendments which would place evaluation 
of medicl11 care, pal'ticulal'ly the fUllction of profile analysis and 
medical care evaluation studies, into the hands of an independent 
and interdiscipJinary group of professionals, funded and certjfied 
hy the Government. That broader issue is not before us here, how­
ever. 

Let .me· conclude my remarks by thanking you for the op­
portumty to share my reflectIOns and beliefs-and those of the 
National Governors Conference with you. It has been a welcomed 
opportunit.y, as well as a privilege. 

[The prepared sb1.tement follows:] 

STA1'EMENT OF 'i\IANUEL CARBALLO, SECRETARY, ,'{ISCONSIN DEPART1[ENT OF HEALTH 
AND SOCIAL SERVICES 

Mr. Chuirman and honorable committee members. I welcome the oppori:unity 
to appear before your two subcommittees today and I consider it a distinct 
privilege to participate in these hearinbs. 

In testifying before you today, I am "'daring two hats-my own and that 
of the National Governors Conference "/.aicb asked me to represent thE;Ul here. 
Our two sets of views on the Medicare-Medicaid fraud and abuse issue are 
essentially similar, and accordingly the thoughts and reflections I share with 
you today are jointely supportecl "iles. 

Let me ,\f:,.V right away, that I heartec11y applaud the overall intent and ob· 
jective of HR 3. We must tighten up the laws relevant to fraud and almse in 
thE: Medicare-Medicaiel area, .and we must make it decielely painful for those 
WllO participate in such activities. The overall thrust and purpose of HR 3 is 
in that sense, welcome music to our ears. 

~rhere are two aspects of HR 3, however, which do give me cause for some 
concern and uneasiness. The first pOl·tion of my remarks relate to the thought­
ful and well intentioned sections of HR 3 which establish mechanisms and 
procedures to uneal-th and discover the "bad actors" in the Medicaid-Memeare 
fraud arena and to more severly punish them once illentified. 
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Even in Wisconsin, where we are relatively free of such problems, we would 
be the first to support such initiatives, but I would add a caveat to that ap­
plause-Hdon't try to do it all 011 your own." Please bring ill the states from 
the very beginning as real partners in that critical effort. I nm somewhat un­
easy at the overall emphasis if not dominance of the federal actors in HR 8-
eve!l as to Medicaid issues, We wish to participate with you in an allillnce 
against Medicaid fraud and abuse. Joint federal and cltate efforts have been 
successful against organized crime and the narcotics trade. Similar co­
operative efforts are needed here. But please remember too that when you seal 
that partnershin with us, .detection and enforcement statutes are merely l'hetoric 
of the financial resources to go the job-at either the state or federal levels­
are lacking. 

May I raise one sub-theme which I believe merits your attention? I feel it 
,yould be particularly useful if clear distinctions are drawn ill the statutes as 
between what constitutes fraud and what constitutes abuse. All too often the 
media-and even professionals-merge the two in their parlance so that they 
become inter-changeable in the public mind. Headlined stories shouting of Medic­
aid Fraud" often turn out on close reading of the story to concern a case of 
abuse. 

While we're all obviously "against them both," we nevertheless have a duty 
to ourselves and to the public to make the distinction and articulate the 
differences. There ShO~llr.l perhaps be sharper language ·introduced into HR 3, 
maybe in a definitional sub-section, which sets. out the specific facts of each. 
Since the Act's title includes the words "fraud" and "abuse," it should be 
subsequently spelled out very clearly in the text when we are talking of fraud 
and when we are tallting about abuse . .Abuse is most often a subjective issue, 
on which frequently turns on :professional judgment. Is a patient who sees 
three doctors simply Hdiagnosis shopping"":'-or is he really searching for what 
he considers quality treatment? Does the :phYSician wlio :prescribes a large 
quantity of medicine to an individual really believe such a sustained dosage is 
reqnired? Ad infinitum. Let us define fOr ourselves and the :public by- ~<:iiling 
them in the statue-ill clear termS-hOW we distinguish between fraud and 
abuse. 

Having said that, let me share with you for a minute or so some of my 
experiences in Wisconsin as to the Medicaid fraud and abus~ issue and Why 
I welcome Federal statutory initiative which not only have a "bite", but which 
also can deliver the "buck." 

Wisconsin, like other states, lIas identified albeit belatedly what should be 
considered fraudulent ~nd abusive practice in its Medicaid Program. However, 
also like other states, Wisconsin .ua!: found itself limited in its ability to 
initiate effective remedies for t:i::tese current practices or controls to curb futUre 
activities af a similar nature, 

Both our state legislation, as weH as the federal statutes, lIave not been 
sufficiently detailed concerning what constitutes fraud and abuse in the delivery 
of he!!.lth care services so as to facilitate legal remedies. Where systems con­
cerning payme11t for and accounting of e~'1lendil"Ures are. sIOD:PY and :poorly de~ 
fined, the need to prove intent to defraUd becomes extremely difficult in a court 
action. 

This is especially a problem as related to abuse, as contrasted with fraud, 
Under my direction, the Wisconsin Department of Health and Social Services 
lIas been involved with an extensive review of its management practices in 
clirecting our state 11rogram. This work has identified that the Department lacks 
the requiSite data for identifying service utilization patterns and the reasons 
Why these patterns have developed during the 10-year period of our program. 
This type of information is accumulated primarily through tlIe claims process­
ing activities which ~'esult when a service is rendered and It claim is submitted 
for payment by the particular lIealth care professional. It is in this area of 
health care utiIHmtion where the most difficult problems involving both in, 
tentiOlled, as well as ~mintentioned, abuse of practi.ce exists in my judgment. 
To address this kind of problem a state must avail itself of appropriate 
'lervice monitoring criteria and apply them rigorously to its Medicaid Pro­
gram; this activity must include a formal linkage with health care professional 
whose input and prl'fessional judgment are essential in determining what 
constitutes appropriate henlth care. 
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I w(lulu accordingly urge the Congress to consider not only legislation such 
as ER 3, which does address the need for stronger and more well-defined 
statutes pertaining to fraud. but also the more comple.l: problems of how 
governments can effectively Interact with health care professionals in de­
fiining what constitutes appropriate :b.ealth care and in instituting appropriate 
cost control measures so that care does not continue to bankrupt both state 
and federal budgets. In terms of this latter pOint, I would specifically suggest 
the development of legislation providing even more funding for the develop­
ment and installation only only of Medicaid Management Information Systems 
among the states, but also, uniform accounting sytsems, shared data with 
Medicare and ehampus, common registries of providers and more. Without 
fundament.'>ll data com.;'"ulpg' the heal'th care practices in a state, effective action 
to ~ountel'llct both fruuCinlent and a'busive practice cannot be achieved. Such 
legislation must also include appropr:late directives to the federal bureaucracy 
(!oncerning the need to provide some latitude for regional differences in the 
j)ractice of medicine and the need for the federal bureaucracy to clearly identify 
those differences and what policy Impact these have for the federal M1edicaid 
Program. 

Having said the above, I must quickly add that none of us believe that the 
J.\rIMIS will constitute either a panacea or a magic wand. Indeed, it is typical of 
our modern computermania that we will invest millions in data systems (at 
75% Federal participation for MMIS) but sldmp on the foot soldiers-the 
auditors and investigators--who must go into the foxholes and convert the 
computer print-outs in recoupment actions and indictments. We also neeu to 
do traditional, time consuming, foot slogging, eye-wearying and sldllful in­
vestigatiye work. We have had only four persons assigned to this task ill our 
Wisconsin ,agency-but I have requested ill our current budget proposal all 
additional :12% positions, a good porti.on of which 'will be directed to fraud­
abuse investigative work. We consider this among our highest priorities and 
I hope you will assist us with adequate funding so that we can carry out a 
truly effective and sustained detectiQn anci prosecution program. Funds both 
fOr training and for operations are required so that our mutual goals can be 
reached. Certainly the current 50% federal match is inadequate to that end. 
An optimum program l'eqnil'eS skilled professionals, e.g., experienced and 
motivated auditors who can effectively deal with and master complicated and 
sophisticated financial and accounting matrices. We want to do our share of 
the job fully and professionally, but in our own way and with our own 
tools, since we know our state better than anyone els/). But we need your 
financial aid. 

The second issue relates to the expantled role and powers of the PSROs as 
envisaged in this Bill. For example, section 1158 flatly states that a determina­
tion made by a PSRO, in the course of its review responsibility, shall con­
stitute the conclusive determination for purposes of payment, and effectively 
forbidS any review by state agencies for purpose of payment. Yet state dol­
lars are involved-but still the state is forbidden to take any role in a re­
view system which is dominated solely by those who providp. services. At the 
same time that the state is forbidden to do any reviews for payment purposes, 
the mouitoring of PSROs that the state may perform is at the pleasure of the 
Secretary, who "may arrange to have * * '" State agencies assist him in 
monitoring." (This language from the recently issued regulation for P.L. 92-
(03). 

I feel it is improper, if not uIlconstitutional, that a non-governmental agency 
should have the authority to tell state government how to spend their dollars. 
This is especially the case to the degree that PSROs preempt the exercise of 
police powers reserved to the stutes by the Tenth Amendment. PSROs are not 
the moSt. appropriate vehicles to be carrying out such critical functions and 
they must not be established as the exclusive actors on this scene. 

Greater flexibility is required in the area of state agency/PSRO interface. 
The full value of the PSRO has not yet been determined, nor has its cost "" 
effectiveness been yet proven. I would suggest that it is premature to give ex-
panded authority to PSROs until we have gained more experience in working 
with them and have had full opportunity to assess and evaluate their activity 
and accom~lishments. , 

It strikes me that there iR something inherentl.v tlIlstable in a ('cenario which 
has as one actor, a state operating under tight fiscal constraints, and as the 
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other actor, a non-governmental group with the power or. increasing the state's 
financial liability. Somehow we must modify the state-PSRO tandem to per­
mit some degree of state control with concomitant PSRO accountability to the 
state. Perhaps a contract relationship can be evolved which can strike the 
proper balance. But in any event, a state camlot be put 'in the position of thl:> 
wagged tail. We feel it is inappropriate for PSROs to be the sole arbiters of 
the quality Rnd necessity of medical carGo 

At the same time we are not unmindful of the recognition which HR 3 gives 
to the necessity for a PSRO to share data anti information with state agencies 
relevant to its findings with respect to suspected cases or patterns of fraud and 
abuse. 

We welcome the language of this new proposed Section 1166 and would 
eagerly utilize it. We do liave some special thoughts on the second portion of 
1166 section (0) (2) which ])ermits aggregate statistical data to be shared with 
State Health Planning Agencies. While the amendment moves in the direction 
we would like, it does not go far enough. As presently written, the amendment 
would have PSROs give aggregate data, includim; hospitai-identified c1ata, to 
state and Federal agencies. But the aggregate data may not be analyzable in 
the way in which a state of federal agency would wil'lh. We would recommend 
adding a. sentence at the end of Section 1166 (b) ;2} to read: "Such state 
agencies shall have the option of receiving machine readable patient or dis­
chf!l'ge recorc1s (excluc1ing the individual patient identifiers), and including 
hospHI11 inc1entification, for the purposes of comparative analyses and evalua­
tion." 

We are also concerned that the language of the disclosure amendment in 
sub-section (c) mnde absolute!:} unambiguous about the application of penalties 
for disclosure of information J,'elating to cases of patterns of fraud or abuse. 
We wonder whether, for example, an HSA or State Planning .Agency which 
had received aggregate data. on an individual hospital which came under suit, 
would become subject to the penalties of the law. If such an interpretation 
could be made, the language should be clarified to prevent it. 

In summary, I believe that a real amendment of the PSRO legislation is in 
order-amendments Which would place evaluation of medical care, partic111arly 
tile fUnction of profile analysiS and medical care evaluation studies, into the 
hands of an indepenc1ent and ,;nterdisciplinary group of professionals, funded 
and certified by the government. 'J:hat broader issue is not before us liere, 
however. 

Let me conclude my remarks by thanking you for the opportunity to share 
my reflections and beliefs-alllJ those of the National G07ernors Conference­
with ;vou. It has been a welcor,ned opportunity, as well as a privilege. I want 
you to know that we in Wisc,onsin and in the Conference feel very strongly 
tllat Medicare-Medicaid abuse and fraud must be addressed comprehensively, 
dealth with aggressively and persistently. and tolerated not at all. We are 
committecl to that goal. We feel that the states must be active partners ,vith 
the Fec1eral Government in that, effort, deploying and utilizing our indigenous 
assets as we deem most appropdate. But to do the job, we must do, rye must 
rely 011 your Federal partner anll ally to give us the wherewithal. 

'J:hank you. 

Mr. Reilly has a brief statement as well. 
Mr. ROGERS. Mr. Reilly ~ 

STATEMENT OF GERALD REILLY 

Mr. REILLY; Than}t you for the opportlmi'ty t,o offer the views of 
the New Jersey Department of Humn,n Services on these amend­
ments. 

The provision of needed health services to the poor people of our 
country is the humane and worthwhile goal for which the meclical 
assistance program was created by the Congress. The continued pur­
suit of this goal will be seriously harmed unless we are able to as­
sure the public i;hat we can effectively manage the program and ;, 

/11' 
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keep to an irreducible minimum abusive and fraudulent practices. 
We see the thrust of n.R. 3 to he consistent with this urgent need, 
and, therefore, wi.sh to offer support to your initiative. 

There are two areas of concern, however, that we wish to raise for 
your consideraation. The first is that H.R. i! does not address itself 
sufficient to two of the most fundamental problems facing the medi­
cal assistance pr'ogram, which are management deficiencies, at both 
the State and Federal levels, and the lack of appropriate provider 
reimbursement systems. 

H.R. 3 deals mostly with developing better methods of dealing with 
abuse v:'ld fraud after their discovery, and does not focus on develop­
ing a tight, well-organized system leading to a clul1ate of compliance 
that will prevent, or it least minimize, abuse and fraud. We recog­
nize t.hat you are fully aware that H.R. 3 is merely a first step, but 
wish to strongly emphasize that the necessary next steps, many of 
which were outlined last year in S. 3205 must be taken quickly. Our 
hope is that H.R. 3, once e .acted, will serve to increase the momen­
tum for mo:ce fundamentnl reform. 

Our second n1ajor concern with -;-r.R. 3 is its heavy reliance upon 
the PSRO concept. We are concerned that the Congress may be 
overestimating the competency of profeB,.;ionul standards review or­
ganizations in cont.l.'olling fraud and abllse. In New Jersey, we have 
eight PSRO's, each at different stages of development, and each 
at different levels of effectiveness. ThrE?e are at an advanced level 
of development and we have signed memorandrm1s of understanding 
with them. At the other end of the spectrum, W~ have one PSRO 
that recently dissolved itself, and is starting over. It would not be an 
exaggeration to point out that our State medical assistance program 
in New Jersey-and I think in many other States-after '7 y):ars of 
experience amI a reasonably good track rerord, may be somewhat 
more effective at monitoring and controlling the expenditure of State 
and Federal medicaid dollars than eight provider-governed organiza­
tions, at least for the near futurec 

We do agree that changes neeel to be made in the statut,es govern­
ing PSROjs, but WOll M suggest that they be deleted from this Un­
portant piece of legislation and be considered in a separate measure. 
If such separation is not possible, we strongly urge that amendments 
be considered to modify the lmlimited grant of authority now given 
to PSRO's over the expenditure of public funds. 

The final authority as to necessity and appropriateness of care 
should reside with public agencies, since public flmds are being ex­
pended. \V" e do see a constructive role for PSRO's in making such 
c1ecis;ons, but as a partner, not as a final arbiter. We think it is 
possible to work out an arrangement that will maintain many of tJ1e 
potenHal benefits of well-run PSRO's while, at the same time, re­
storing appropriate public oversight. 

I woulc1like to commend to your attention the recent report of the 
National Governors Conference on Medicaid Reform which receive 
the nearly unanimous support of the Governors of 50 States which I 
beUeve has been provided to the staff. ~f.any oithe recommendations 
in this report bear c1irectly on I-LR. 3 and many others bear on far 
more func1amental reforms on the medical assistance program. This 
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report was put together by a group of som~ of the most knowledge­
able people in the country through the entire Nation and warrants 
your serious considaration. 

I would like to thank you for thl:: opportunity to share a few of 
om: thoughts on these very complica ,,,d. issnes. Any further assistance 
New Jersey can provide to you on tnC!:lO matters will be gladly of­
fered. "Ve cOlmnend your work in thifi very important effort to re­
store public confidence in the medica,id and medicare programs. 

Thank you. 
Mr. ROGERS. Thank you very much. 
Chairman Rostenkowski ~ 
Mr. ROSTENKOWSKI. I have no questions, thank you Mr. Chair-

man. 
Mr. ROGERS. Mr. Ottinger~ 
Mr. O'l"TINGER. I have no questions, Thank you ~rr. Chairman. 
Thfr. ROGERS. Dr. Carted 
Mr. CARTER. Thank you, Mr. Chairman. 
I thillk the gentlemen have brought some things to the attention 

of this committee that will be very helpful. I believe you in par­
ticular would like to involve the States mOl'e. Of course, you would 
like to have Fecle-ral nmcling for that, as I would see it. I understand 
that you are fearful of PSRO's being involved. I don't know that 
whether providers particularly wa.lli. to be involved in this area. 
You have mentioned abuse. How would you find out about the abuses 
with assistance from professionals in the health :fit11d ~ 

Mr. CARBALLO. If I may answer, at least on behalf' of Wiseonsin, 
there is no question that the judgment as to medi~l necessity is one 
that is properly in the hands of professionals. The question is under 
what circumstunc:es are the professionals used? 

In the case of the Wisconsin Depa.rtment of Health and Sodal 
Services, we have an umbrella agency which includes a Division of 
Health and has within it many o£ the same types of professionals 
that are available through other m~ans. Professionals can be on the 
public payroll. Professionals can be in a nonprofit corpora,tion. We 
do not question at this point the effectiveness of efficiency of PSRO's. 
It is too early to t~.ll. " 

We are concerned, however, .. that as organizations which are es­
sentially dominated by professionals, with no public accountability to 
States who pay at least in our case a substantil.tl portion of the Medi­
caid bill that the consequences .-;\f their decisions extend beyoncl the 
ordinary judgment of professional practice. 

Therefore, we would llke to see a greater cooperative effort be­
tween the States and the PSRO's to see what can be done to make use 
of their skills. . 

~Ir. CARTER. Thank you. I believe you expressed on one page of 
your testimony the term "appropriate health care." I would like you 
to define appropriate health care, if you please ~ 

Mr. CARBALLO. Obviously appropl'iate C~ll be taken in two wa.ys. 
One is the issue of professional judgme6.t, as to what constitutes 
the appropriate treatment for any give.~~ ailment. The other is 
what do we feel we can afford and whri;t ought to be :included 
within a health related program such as medicaid. We would say 
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that the defiinition of the. term such as appropriate health care 
l'equires a lot more time than we would have to present ai; this 
committee. It is a subject 'i;hat would have to proceed through a 
definition of every area of the human condition. 

The World Health Organization's definition of good health, or 
of health care, says that it is a state of well-being in a social, 
economic, and physical as ,yell as mental health. That, obviously, 
is a definition which en('.ompasses about two-thirds of the universe, 
if not all of it; so appropriate health care is an area upon which 
professionals disagree. 

I am sure public administrators disagree as well. 
Mr. CARTER. I notice you are including a cost factor into ap­

propriate health care. Of conrse, we must. work within the con­
straints of what we. have.; but, still I feel that those who are 
partif',ularly without f:mcls should receive the same care as anyone 
else. 

Thank you for your testimony. 
Mr. ROGERS. Mr. Duncan. 
1\fr. DUNCAN. I have no questions. Thank you, Mr. Chairman. 
Mr. ROGERS. Mr. Yanik? 
Mr. VANIR. No questions. 
1\:[1'. ROGDlS. Mr. Ford~ 
Mr. FORD. I have no question::;, Mr. Chairman. 
Mr. ROGERS. Mr. Martin? 
Mr. MARTIN. l\Ir. Carballo, you said that there needs to 'ue an 

adequate level of Federal funding. Could you tell us what that 
level would be in your opinion-50 percE;nt apparently is inade­
quate? I am sure 100 percent woulel be inadequate. Do you have 
any other guidance on that ~ 

Mr. CARBALLO. Well, I think the point here is that the Govern­
ment-the current legislation does take an enlightened attitude 
with regard to the development of medicaid management informa­
tion systems. It does pay there, ,f.or instance, for 90 percent Of. the 
developmental costs and approxlmately 75 percent of operatlOns 
thereafter. 

1\:[1'. 1fARTIN. Ninety percent of start.up and 75 percent of con­
tinuing-is that ic1ean 

Mr. CARBALLO. Some perhaps would think 100 percent would be 
ideal I tl'~nk a measure of nmding which would provide a recogni­
tion for the priority to be afforded for employees to take a system 
like M::MIS and convert it into real actions, that that is an ap­
propriate recognition of that priority: 90 percent for startup, 
75 percent continuation would certainly be an improvement oyer 
the current situation. . 

1\1:1'. MARTIN. Does that l'elate to the priority on the State's point 
of new as well, 10 percent ~ 

Mr. OARBALLO. v'iT ell, the State-I think it is a high priority 
within the' States under current financial circumstances to do what 
they can in the area of fraud and abuse. We have had excellent 
cooperation from our attorney general. We have had excellent 
'cooperation from prosecutOl>ial agencies throughout the State. 
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The fact is, however, the States are currently nnder extremely 
limitec1 fiscal circumstances. The assistance that can be provided 
through Federal flmding would make some things likely to happen 
faster and more easily than otherwise. ' 

Mr. MARTIN. The F0deral Government certainly is not under 
limitec1 fiscal ciJ:cumstances. 

What would do on the PSRO review in section n5H~ Mr. Reilly 
says he woulc1 delete it. Would you delete it ~ 

Mr. CARBALLO. Yes, I would. 
~4". ~fARTIN. Would you replace it with anything or just leave 

a vOld~ 
Mr. CARBALLO. I think 1\fr. Reilly should speak for himself. But 

I think it is our feeling that the PSRO provisions as a whole 
should be reviewecl and that that should be done quickly, perhaps 
in separate legislation. 

Second--
Mr. REILLY. I agree with that, also. 
1\11'. CARBALLO. Second, that type of review can be conducted by 

the State agency involved. • 
Nil'. REILLY. Mr. Martin, c0111d I respond to your first point ~ 
1\IIr. ~fARTIN. Certainly. 
Mr. REILLY. The National Governors Conference Task Force on 

Medicaid Reform report specificaJly rejects the notion that a 100-
percent Federal nmcling is ideal and maintains the nl:!cessity for 
a State commitment and a State willingness to put its dollars on 
the line, if the States believe that the meclil!al assistance program is 
an appropriate area of State administration. Based upon this re~ 
port and the Governors' endorsement of it, they do. . 

We do not see a 100 percent us the ideal. As Mr. Carballo pomts 
out, from time to time Federal incentives in the right direction -
help move States along. 

1\111'. MARTIN. I appreciate your nlrther clarification on t1:1at. l. 
did want to have that idea on the record. Thank yon. . 

Mr. l~OGERS. May I say we have heard som~ testimony to the 
effect that some of the States hav!) been rather slow to prosecute 
medicaid fraud and abuse. Would you comment on that~ '; 

Mr. REILLY. I think that's probably been true; and in SOfi1lh cases, 
it had to do with the State's structure wherein prosecution occurred 
at the local level and data collectio,n in this instance occurred'at the 
State level. ;/ '.I • ' 

In our State, We are very fortunate in having a cliscre~e -unit. 
within the Office of tb /:, .. Attorney General that specializes' in the 
prosecution of medical assistance and fraud. . . ~. 

Mr. ROGERS. Does this appear to be changing ~ Are tho St-u.tes more 
aware or this now¥ Are they beginning t9.3etup units for prosecu-
tiool . 

Mr. REILLY. In my opinion, yes.; " .. . 
Mr. ROGERS. Could you let us }{ave perhaps a rundown of maybe 

the Governors Conierence-- i, 
Mr. CARBALLO. "Ve could try tr / determine that. 
[The foll()wing lette].' was subseqnently received:] 

Ii 
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.NA'l'IONAL GOVERNORS' OONlJ'ERENCE, 
Mareh18,1917. 

Ohail'man. Subcommittee on HeaUh ana the Ei/,viron1llent, Raybm'n House Office 
Bl~ilcZillg, Washington, D.O. 

DEAR REFRESEM'rATlVE ROGERS: On March 7, Manuel Oarballo, Secretary of 
the Wisconsin Department of Health and Social Services, testified on behalf 
of the National Governors' Oonference Yoicing our strong support ()f the intent 
and objectives of HR 3. As you lmow, the Governors recently adopted a com­
prehensive policy position supporting Medicaid reform and recommending that 
"a comprebsnsive program for the detection, investigation and preYention of 
recipient and provider fralld and abuse within the l\Iedicaid program should 
be developed, with emphasis on improved coordination between :Medicaid 
program integrity personnel and federal, state and local law enforcement 
agencies." 

During Secretary Oarhallo's appearance before the Joint Oommittee, you 
requested that the Kational Governors' Conference prOvide information on 
which States have set up special prosecution units similar to that of New 
.Tersey described by Mr. Riley. Neither the Fraud and Abuse Division of the 
HEW Medical Services Administration, the Program Evaluation Staff, HEW/ 
SSA Bureau of Health Insurance or the U.S. Justice Department has such 
information. While your timetable does not allow our staff sufficient time to 
conduct a special survey of the States, we have learned that the National Asso­
ciation of State Attorneys General has surveyed its membership on this issue 
and the Association tells us that 46 States have developed internal procedures 
to address the problem of providers and/or recipients suspected of defrauding 
or abusing the :\Iedicaid program. In adclition, the Association of State Attor­
neys General reports that eight of those States have established special units 
of the New Jersey type. These include: 

New York-Special State Prosecutor for Nursing Homes, Health and Social 
Services Fraud; 

New Jersey-Legal Action Committee; 
Michigan-J'.Iedicaid Program Integrity Diyision; 
Califorui'l.-Surveillance and Utilization Review Project, Department of 

Health; 
Ohio-Attorney Ganll'al's Unit within Social Services Department; 
South Jarolina-Establishec1 procedure for involvement for Attorney General 

or U.S. Attorney; 
Texas-White Collar Oonsumer Fraud Unit; 
l\Iinnesotu-~Iec1icaid Public Integrity Division in Ooordination with Attorney 

General's Office. 
While the met::loc1s chosen vary from State to State, I am convinced that the 

vast majority havc a firm commitment to a coordinated and effective attack on 
fraud alld abuse. They will sllcceed, however, only if they are allowed to use 
other methods best suitcd to the administrative and iegal condition in their -
own States. . 

We appreciate' t.b.e willingness of Oongress to strengthen the safeguards 
against fraud am\ certainly would he glad to provide the Oommittee with any 
additional infornlU1,!on Cl)ncerning state efforts in this area. 

Sincerely, 
GEORGE BUSBEE, 

Governor 0;' fi:e.orgia, 
NGO Tas7v Foree 01~ jJ[.t1di~fLi& Reform. 

~t[r. ROGERS. Also let me just ask this: It's been proposed, and you 
have already discussed, that there be a higher Federal contribution 
for this purpose. Along with that would there be a need for a sepa­
rate agency outside of medicaid. \¥hat would be your reaction to 
that~ 

1\£1'. OARBALLO. To have an investigative unit outside of medicaid ~ 
Mr. ROGERS. Yes. In other words, separate from the adminisrative 

lmits of mcdLaid. ' 
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Mr. OARl3ALLo. Mr. Reilly would like to comment. I will add re­
marks. 

Mr. REILLY. I think you are referring to the amendment proposed 
by Mr. Scheuer. ,Ve think parts of his amendment are excellent. In 
New Jerse.y, we currently do what he suggests, but we do it in two 
pieces. 

The medical assistance program operates the front-end surveil­
lance, the surveillance and utilization review system. The Attorney 
General's Office prosecutes. We think we do better claims processing 
and data management, and we think they are better at prosecuting. 
We would oppose the idea of ma'l1.dating a distinct entity. 

Perhaps it could be permissive. It might work in some States. In 
our State it works better with the prosecutors prosecuting and the 
managers mr.naging. 

:Mr. ROGERS. Yes. 
111'. CAR'rER. I thank the Chairman for yielding. 
Since you mentioned the great Garden State of New Jersey, I 

understand that ever. your State has problems and that approxi­
mfttely 17 laboratories in yom State do about 70 percent of the 
laboratory work; is that correct ~ 

1\11'. REILLY. I don't think that is con'ect any longer. 
Mr. OARTER. I trust yon are developing a n;oc1el sYBtem. But I feel 

that ther's going to have to be Federal input into this. 
Gentlemen, someone spoke about appropriate health care, and gave 

us a clefinition of it. Actually, if we get down to that, I believe it 
should inclucl~ prenatal care, delivery, postnatal care, preventive care 
with health. education, immunization; of course, periodic examina­
tions; m~,:dcal ancl surgical care when necessary for actddents, and ill­
nesse!';; an,d also care for catastrophic illnesses. At :least those are 
the main elements of the definition I have supportec1. 

Thank you, Mr. Ohairman. 
:Mr. ROGERS. One last question. 
Mr. ROSTENKOWSKI. I just wanted to Imow from 1\11'. Reilly how 

long hus this cooperative effort that you displayecl in New Jersey 
been in existence ~ ·When was it first felt that there was ~ need for 
snch a unit~ 

Mr. REILLY. Well, about 2 years ago, 2%-2 yeurEt ago. We had 
always had a l'elationship with the AHorney General and a good re­
lationship where they were interested in prosecuting L1(ledicaid fraud. 
'tVe had had a munber of convictions prior to 1975; but in the be­
f,rinning of 1975, we saw the lleed to develop a specialized t:nit within 
the Attorney General's Office to prosecute and investigate these cases; 
because they are very difficult, technical cases. In the day-to-day W'i­
orities of l11any prosecutors'o:(lices, other things may tend to come 
first. Orimes of a, more violent llutlu'e. We found that by ha,v'ing a 
specialnnit which is now left to, I believe, nine people who really do 
nothing but specialize in this, they developed an expertise. They 1010."" 
how to build these cases. They know how to go through the p~r/er. 
They kn,ow how to use computerappiicationsand computer sy~cems 
to assist through thousands of claims. It has been VeJ;y sucG~sfnl. I 
think-- ./ 
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Mr. ROSTENKOWSKI. They recognize patterns as they ate created ~ 
:Mr. REILLY. Yes. 
:Mr. ROSTE1>,TKowsKI. How many people does the Attorney General 

have on his staff, approximately; do you know ~ 
Mr. REILLY. The Attorney General's lmit has about nine people 

right now. We in the division have about 70 people involved in aU 
aspects of program integrity. They arc the front end of the funnel. 
They sift through the initial information and begin to develop cases 
that u,re potential. Then they are discussed with representatives of the 
Attorney General's office and they determine whether to take them on 
for further inclepth investigation or not. 

Mr. RosTENKows:ra. Thank vou. 
:Mr. ROGERS. Let me just ask this: "Why is it you think that i~ is 

felt that incentives lleed to be given to States to prosecute ~ It's in 
their best interests to do so because you would also be recovering 
State money as wen as )?ecLeral ~ 

Mr. CARBALLO. I thllik the answer is not so much a lleed :for in­
centives, because there is an existing will to do the job. 'The issue is 
the resources. I 

A.s you know, sir, many Statns operate for instance on tiennial 
budgets, a decision that is made llOW can:t be funded unless there is 
some Fecleml funds on some later schedule. 

r think it's ::t matter providing some resources to get the St.ates 
actively pursuing this ::trea. That is a precedent that has been estab­
lished in the ~ilrrs area. I think it is quite reasonable to extend it to 
this area which in many respects is nothin.g more than the application 
of the data that a s~""q.1m such as 1\UrrS will be generatin,g. 

It is, in effect, a development to assure that the previous Federal 
development in rather complex data systems yields the benefits it was. 
intend.ed to yield. 

1\lr. ROGERS. Would you anticipate that this money would go into 
data assembling~ 

Mr. CARBALLO. To take an exa111ple--
1\lr. ROGERS. Or in prosecuting, or in going toward quality~ 
Mr. CARBALLO. I think to take in example, v good data system and 

a good system will indicate that there are deviations in norms. It will 
say that a particular physician is performing 300 percE'nt more 
hysterectomies than most other people in a particular area.; that. may 
01' may not he an abuse. That mayor may not involve fraud. What is 
needed is for somebody to go out there and to investigate that 
situation and come back and say, this looks like a situation that war­
rants further investigation. 

Tha.t is the kind of activity that I am talking about financing. 
Yon can have all the printouts in the world but unless you have 
somebody to go out there and 1001r (1;t the facts and look at the specific 
situation, you cannot build a case; and what W~ are talking about 
here is the assembling of the facts and the assembling of judgment 
where necessary that indicates that it is appropriate to proceed to 
the next step which in our case would be referral to th(j Attorney 
General for prosecution. 

~fl'. ROGERS. Thank you very much, Mr. Carballo. Thank you: Mr. 
ReIlly. Th(, committee is grateful for yom' presence 1161'e today. 

,. 
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The nE'xt witness will be Robert B. Fiske, Jr., U.S. attorney, South­
ern District of New York. 

I understand he will be accompanied by George V'\Ti1son, assistant 
U.S. at.torney. 

STATEJYCENT OF ROBERT :8. FISKE, JR., U.S. ATTORNEY, SOUTHERN 
DISTRICT OF NEW YORK, ACCOMPANIED BY GEORGE WILSON, 
ASSISTANT U.S. ATTORNEY 

Mr. FISKE. Thank you, sir. 
Mr. HOGERS. Thank you for taking the time to appear here today. 
Do you have a prepared statement? 
Mr. FISKE. Yes, we do. 1\11'. Rogers win make those copies avail­

able. 
Mr. ROGERS. Thank you. Your prer>arecl statement will be made 

a part of the record. . 
Mr. l{OGEHS. You may' proceed as you desire. 
~lr. ll'ISKE. 1\11'. Chairman, members of. the committee, my name 

is Hobert B. Fiske, Jr. I am the U.S. aUome, fol' the southern 
district of New York. I am. very pleasecl to haie this opportunity 
to appeal' beforr. you tOllay. With me is Assistant U.S. Attorn~y 
Geol'ge E. Wilson, the chief of our health and weUaTe fraud umt. 
George has been p1'.hnarily responsihle Tor the medicaid investiga­
tions and criminal "proSE'cntions conducted by our office. 

For the past 4, years, our office has been involved in an intensive 
investigation of fraudulent p'~dicaic1 claims in the metropolitan 
New York Citv area. 

These submissions Were madla by physicinns, other medical prac­
titioners, and laboratories. IVIost of the medicaid practitioners 
practiced in shared health facilities, the worst of which are more 
commonly referred to as mediMid mills, To (Ilty, we have convicted 
a total of 25 medical doctOl'S, podiatrists and chiropractors, plus 
6 nonprofessional defendants on It total of 152 felony counts. 

They were found guilty of violating U.S. criminal code sections 
involving the crimes of conspiracy to defraud the United States, 
mail fraud, false statements to the United States, false claims 
against the United States, income tax ovasion and the filing of 
false tax returns. 

In addition, two chiropractors and three medical laboratory 
operators are currently lUlder indictment, ,\Ve. have brought civil 
actions, under the Federal False Claims AGt agail)st the defendants 
who have been convicted. 

I would sa.y this is a very hnportant part of our program against 
medicaid fraud where we not only attempt to obtain cl'iminai. con-­
victions against those violating the criminal laws, but once we 
obtained those convictions, we seek to use the penalty provisions 
of the False Olaims Act to rccover back for the Federal Govel'll~ 
ment double the nmount the Federal Government has paicl, phlS 
an extrftamotUlt under the penaltyprovisiol1s which tod.ate we 
feel has roughly covered the cost of the investigation that, we have 
macle. . 
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To date, we have obtained civil settlements totaling over $600,-
000, which as I said a minute ago, amount to double the amount 
paid out by the Federal Government on the falso medicaid. claims, 
plus an additional umount T'fficicnt to roughly covel' the cost of 
our investigation. 

We believe the State and the city of New York should be able 
to recover a similar amount. We h:we put procedures into effec~ 
with the SLute and the city whereby they will be able to bring 
their own oivil actions at the same time we bring ours on any 
medicaid convidions we obtain in the future. 

We have currently underway a continuing-and ever expanding 
grand jury investigation-into medicaid fraud. While it is ob­
viously inappropriate to comment specifically, it is fair to say that 
we e}cpect a number of further indictments in the near future. 

Our experience in the investigations completed and those still 
underway lead us to conclude that, due to enormous munber of 
claims which had to be reviewed, the only way to adequately con­
duct these reviews was through computer profiling. 

Until 6 months ago, there were no profiles available for criminal 
investigative purposes. In the early stages of our investigation, 
we had to start with city computer tapes, find funds, a programer 
,and computer tinle to perform our task. 

HEvV :?rovided the funds and a computer expert. Eventually, 
we secured access to a U.S. Army computer at Fort Monmouth, 
N.J. GSA and HEW fumished computer programing services. 
Working with the programe') we designed our own profiles. The 
State of New "'"[ ork Department of Social Services is now develop­
ing computer }:'!'ofiles which are valuable in criminal investigations. 
However, patient profiles, which have yet to be developed, are still 
needed for a really effective means of ferreting out fraudulent 
practices. 

One of the biggest problems with the whole medicaid program 
is that it has an insufficient. n\unber of investigators and auditors 
who can conduct large-scale criminal investigations into medicaid 
frand. "Ve needed investigators and auditors for our investigations 
and sought assistance from the Department of Health, Education, 
and vVeHare. . 

After a Ij{reat deal of difficulty, a variety of nntrained personnel 
were detailed to us who we trained as inve~Jtigators. W'e were 
fortunate to be allowed to hire through the Ofrice of Il1vesi~igation 
of HEW as temporary staff four recent]y graclu~ted college stu­
dents at the GS-5 level. 

None had any previous background or experience as either in­
vestigators or auditors, but all were bright n,nd highly motivated. 
After a period of n,pprenticeship the two who did not len,ve our 
investigation for permanent positions in other GoveTnment agencies, 
developed into outstanding medilmid investigators. 

Two other HEW GS-7 staff members, ODIJ from the region II 
SRS staff and one from its audit agency, have been allowed to 
remain on om investigating staff :for approximately 2 years, thanks 
to t.he generosity of HEW, region II SRS Oommissioner Bill Tobey 
and region II Audit l\fanager Bernard Luger. They also hll.ve 
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.developed into outstanding medicaid investigators. We have been 
most successful with auditors or personnel who had previous audit­
ing experience. 

-.; In the past 6 monthR, we obtained assistance from the IRS. 
However, their assistance has been very liwited. 

As noi:vd earlier, there is a critical need for a professional 
criminal investigative staff within HE'W to assist the FBI and 
U.S. attorneys in developing criminal cases. Although the FBI 
began investigating medicaid fraud last fall, the average special 
agent does not have the required knowledge of the workings of 
two complex programs-the Federal and State-nor should he be 
expected to as he is a generalist responsible for investigating vir­
tually every crime in the book. It is here that the specially-trained 
HEW investigator/auditor can supplemem u,n investigation. \ 

The ideal investigator, while having a thorough understanding 
of every aspect of the Federal and State program, shmud be well­
versed in auditing or paramedical skills. Working as teams, this 
mix of skills is ideally suited for medicaid fraud investigations. 
Most patient witnesses are from the lower socioeconomic strata 
and many speak no English. 

Mr. ROGERS. Dtm't try to speak if you are choking. Maybe Mr. 
Wilson can spen,k for you.. . 

Mr. WILSON. Since the majority of. them are women, we have 
found that . women investigators art>, very effective. If our ex­
perience with the people we have trained is any indication of what 
it takes to make a good mediedd iniiestigator, we suggest that the 
proper approach would be to f\<lect people not for their prior police 
experience' but for their skill i<l accounting or medical tee1mology. 

The Bureau of Health Insurance of the Social Security Adminis­
tration has adopted this approach and has some outstanding in­
vestigative-auditors in its New York offioes. 

There are many deficiencies in. the present operations of the 
medicaid program which make criminal investigation and prosecu­
tion clifficult at best. H.R 3 goes far to solve some of the deficiencies. 

'We firmly support H.R. 3 and have previously submittecl to 
Congressman RostenkoWBki our sugg€~stion for improving it. I 
have appended these suggestions to my statement. 

We especially support changing the penal sections of the Social 
Security .Act (1877 and 1909), to upgrade crimes against medicaid 
and medicare from misdemegnors to felonies. Thes~e"cl'J.anges will 
increase the deterrent effect of these statutes and ,,'oulcl alw make 
medicare and medicaid fraud prosecutions mOre att'rar.tive to Fed­
eral prosecutors from the standpoint of COml~L- .; their resources 
to lengthy investigations. . 

Existing regulations shonld be amended and enforced. Patients 
should be required to sign medicaid invoices at the time the service 
is rendered. The format of the invoice should be changed to clearly 
refleot the Federal presence an.d penllJties for fraud. If a number 
of providers practice together as a clinic or similar organization, 
the ol'ganization should also be licensed. 

Finally, there is also, because of the sheer volume of claims sub~ 
mitted, an absolute need fOl'llse of computer technology. A medic-
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ai::l management :information system which would provide profiles 
of clinics, laboratorins, providers, and patients, is absolutely es­
sential. It is only through computer technology that progmm abuse 
can be detected. 

The Bureau of Health Insurance of the Social Secmity Adminis-. 
tl'ation already has such a system for medicare which we feel could 
be adapted to medicaid by the States. 

Mr. IibGERS. Tlumk you very much. 
I understand you have attitchsd to your statement certa:in chang/.:\S 

proposed to this bill. These, too, will be made a part of the record. 
Also, the listing of convictions will be made a part of the record. 
[The prepared statement and attachment follow:] 

S'fATEMENT OF ROBERT B. FISKE, JR., UNITED STATES AT'fORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 

Mr. Chairman and members of the committee, my name is Robert B. Fiske, 
Jr., and I am the United States Attorney for the Southern District of New 
York. 

I am very pleased to have this opportunity to appear before you today. With 
me is Assistant United States Attorney George E. Wilson, who is the chief of 
our Health and Welfare Fraud Unit and has been primarily responsible for 
the Medicaid investigations and criminal prosecutions conducted by our office. 

For the past 4 years, our office has been inVOlved in an intensive investigation 
of fraudulent Medicaid claims in the Metropolitan New Yorl;: City area. These 
submissions were made by physicians, other medical practitioners and labora­
tories. Most of the Medicaid practitioners practiced in shared health facilities, 
the worst of which are more commonly referred to as Medicaid l'tnus. 

To date we have convicted a total of 25 medical doctors, podiatrists and 
chiropractors plus 6 non-professional defendants on a total of 152 felony counts. 
They were found guilty of violating United States Criminal Code Sections in­
volving the crimes of cOD;:;piracy to defraud the United States, mail fraud, false 
statements to the United States, false claims agldnst the United States, in­
come tax evasion and the filing of faL'le tax returlls. In addition, two chiro­
practors and three medical laboratory operators are currently under indict­
ment. We have brought civil actions, under the Federal False Claims Act 
against the defendants who huve been convicted. To date these have resulted 
in civil settlements totaling over $600,000, whi.ch amounts to double the amount 
paid. out by the Federal Government on the false Medicaid claims, plus an 
additional amount which was sufficient to roughly cover the cost of our in­
vestigations to date. The State and City of New York should be able to recover 
a similar amoun.t. 

We have currently underway a continuing-and ever expanding grand jury 
investigation-into Medicaid fraud. While it is ouviously inappropriate to 
comment specifically, it is fair to say that we expect a number of further 
indictments in the near future. 

INVESTIGATIVE PROBLEMa 

Our e.'Cperience in the investigations completed and those still under way led 
us to concluc1e that, due to enormous number of claims which had to be re- ,.. 
viewtlc1, btl only way to adequately conc1uct these reviews was through com-
puter profiling. Until sbl: months ugo there were no profiles available for crimi-
nal investigative purpOSHs. In the early stages of our investigation we had to 
start with Ci.ty computer tapes, find funds, a programmer and computer time 
to perform our task. 

HEW providecl the func1s and a computer expert. Eventually, we secured 
access to a Unitcd States Army computer at Fort Monmouth, New Jersey. GSA. 
and HEW furnished computer progrnmming services. 'Vorking with the pro­
grammer, we designed our own profiles. ~'he State of New York Department 
of Social Services is now developing computer prOfiles which are valuuble in 

,--..'11-:. 
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criminal investigations. However, patient profile, which have yet to be de­
velopecl are still needed for a really effective means of ferreting out fraudu­
lent practices. 

One of the biggest problems witll the whole Medicaid program is that it has 
no in;;estigators and auditors who can conduct large-scale criminal investiga­
tions into Medicaid fraud. \Ve needed investigat.ors and auditors for our in­
vestigations and sought assistance from the D.epartment of Health, Education, 
and Welfare. After ::t great cleal of difficulty, a variety of untrained personnel 
were detailed to us who we trained as investigators. 'Ve were fortunate to be 
allowed to hire through the Office of Investigation of HEW as temporary staff 
four recently graduated college st\'.dents at the GS-5 level. None had any 
previous background or experience as either investigators or auditors, but all 
were bright !lnd highly motivated. After a period of apprenticeship the two 
who clid not our investigation for permamlnt positions in other Government 
agencies, developed into outstanding Medicaid investigators. Two other HEW 
GB-7 staff members, 011e from the Regiin II B.R.S. staff and one from its 
Audit Agency, haye been allowed to reluain on our investigating staff for ap­
proximately two years, thanks to the generosity of HEW, Region II S.R.S. 
Commissioner Bill Tobey and Region II Audit Ivlann:ger Bernard Luger. They 
have also developed into outstanding Medicaid investigators. We have been 
most successful with auditors or personnel who. had previvus auditing expe!'i­
ence. 

White collar crime is solved by following vague tr!\~ls on paper and its solu­
tion often does not result from more conventional criminal investigative 
methods. 

As noted earlier, there is a critical need for a professional criminal investiga­
tive staff within HEW to assist th,e FBI and United states Attorneys in de­
veloping criminal cases. Although the FBI began investigating Medicaid fraud 
last faU, tlle ~n'er!\ge Special Agent does not have the required knowledge of 
the worldngs of two complex programs-the .fecleral and state-nor should 
he be expected to as he is a p'-'1eralist responsible for investigating virtually 
every crinle 11) the book. It 1s !lere that the HEW investigatoriauditor can 
supplement an inYestigation. 

'l'he ideal HIUW illvestigator, while having a thorough understanding of every 
aspect of the i'ederal and state program, should be well-versed in auditing or 
para-medical skills. Working as teams, this mix of skills is ideally suited for 
Medicaid IraUtl investigations. Most patient witnesses are hom the lo,ver 
socio-economic strata and many speak no EI1glish. Since the majority of them 
are women, we have found that women inve~ltigators are very effective. If our 
experience with the people we have trained j,s any indication of whll.t. it takes 
to make a good i\Ieclicaid im·e.~tigator, we ~Iuggest that the properapproacl:!, 
would be to select people not for their prior police experience butfol' their skill 
in accounting or medical technology. The Btlrean of HeaLth Insu.rance of the 
Social Security Administration has adopted this approach and bas some out­
standing iuvestigative-auditors in its New York office. 

There are many deficiencies in tIle present operations of the Medicaid pro­
gram whiCh make criminal investigation amI prosecution difficult at best. RR-3 
gOes far to solye ::,ome of the deficiencies. 

We firmly support HR-3 amI have previously submitted to C011greS~\man 
Rostenkowski our suggestion for improving it. I have appended these sugges-
tions to my statement. . 

We especially support changing the penal ii:,~tiOl\S of the Social Security Act, 
(§§ 1877 and 1909 1

), to upgrade crimes against Medicaid and Medicare fro111 
misdemeanors to felonies. These changes will increase the deterrent effect of 
these statutes and would al~o make Medicare and lI1:edicaid fraud prose(;utions 
more attractive to federal prosecutors from the standpoint of committing their 
resonrces to lengthy 1nvestigations. 

Existing regulations should be amended and enforced. Plltiellts should be 
required to sign Medicaid invoices at the time the service is rendered. The 
format of the invoice should be changed to clearly reflect the federal presellce 
!nlrl penalties forf-raud. If a 'number of prm1ders practice together as a clin~c 
or similar organization, the organization should also be licensed. 

14'2 U.S.C. H ,1~'l~nn Illld1396b. 
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Finally, there is also, b2cause of the sheer volume of claims submitted, an 
absolute need for use of t~omvuter technology. A Medicaid Management Infor­
mation System which would provide profiles of clinics, laboratories, providers 
and patients, is absolutely essential. It is only through computer technology 
that program abuse can be detected. The Bureau of Health Insurance of the 
Social Security Administration already has such a system for Medicare which 
we feel could be adapted to Medicaid by the states. 

PROPOSED ORANGES TO H.R. 3 

SECTION :I 

Page 7, line 25: change "three" to "five." 
This would confirm the section to the federa'.. Statute of Limitations for 

criminal actions. Law enforcement agencies would be able to gain access to 
records covering the full period of time for potential prosecution. 

SECTION 7 

On page 29, line 20: after the word "offense" insert: It, in any federal or 
state court." 

This would make it clear that a conviction in any jurisdiction would trigger 
a suspension in any other jurisdiction. 

Page 29, line 25: after the word "appropriate" insert: "except th!J.t if the 
offense is a felony, in the jurisdiction of the conviction, such phyroician or 
individual practitioner shall be permanently snspended" j 

Page 30, line 3: delete the words "during tile period" substituting therefor 
the word "beginning with the effectvie date". 

Page 30, line 23: After the word "appropria.tej" insert "except that if the 
offense is a felony in the jurisdiction of the conviction, such physician or in­
dividual practitioner shall be permanently susp(~nded j" 

Page 31, line 1: delete the words, "during the period", substituting therefor 
the words "beginning with the effective date". 

Tl"';Je changes express our firm view that Olle who is convicted of a felony 
arising out of his or her involvement in either the lYledicaid or Medicare pro­
gram should be permanently deprived of participating' in any program. This 
would contribute a needed atmosphere of deterrence which is presently con­
spicuous by its absence. 

SEOTION 8 

Page 3Jl, line 12: After "owners" insert It, office1'll, directoi:s, agents, or 
managing emplOyees". 

Page 31, line 22: change "and" to "or" and Insert after paragraph (1) the 
follo,ving new paragraph: 

"(2) is an officer, director, agent, or managing employee of such a PI'O-
vider, institution, organiza.tion, or agency, and" 

Page 31, line 23: change "(2)" to "(3)". 
Page 32,following line 3 : i.nsert the following new paragraph: 
"(4)" An "agent" 01' "managing employee" 13hall include any person who 

exercises operational 01' managerial control over a provider, institution, or­
ganization, or agency, that is, one who, directly or indirectly, conducts the 
day-to-day oper&.tions including but not limited to such functions as "general 
manager", "business manager", "administrator", "director" (administrative or 
medical). 

J;>age 32, line 17 j page 83, line 7 ; and page 34, line 2: Delete "in" substitut­
ing therefor", or any officer, director, agent or managing employee in, or of". 

These changes would extend the disabilitles of a conviction to officers, di­
rectors, agents and managing employees of providers, institutions" organiza­
tions and agencies dealing in Medicare ana Medicaid. This would prevent a 
person convicted of a criminal offelll1p. involving Medicaid or Medicare programs '< 
fl'om being able to disguise his ownership or control interest, insofar as it is 
based on a pm.'centage of the business, 01' to exercise control as an officer, di-
rector, agent 01' managing emplo:!,p.e and would facilitate the total exclusion of 
anyone convictecl of a crime against the Medicare-Medicaid industry from 
further participation in it. 
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Sentence 

1. leonard Briggs, D.C ____ 75 Cr. 1025 ___ False claims (sec. 287, \ille 18, U.S.C.) _________ 6 mo confinement; 18 
moprobaUon. 2. Peter J. Carnes, D.C ____ 75 Cr.l026 _______ 

o
do _____________________________________ 3 mil confinement; 21 
•• rna probation. 

3. Raym~ndJawer, P.P.M __ 75 Cr. 1027.._ False claims (sec. 287, title IB, U.S.C.); con- Do. 
splracy to defraud the United States (sec. 371, 
title 18, U.S.C.). 

4. Sidney Garbr.r, D.C _____ 75 Cr.10BO ___ Consflr~cy to defra~d the United States (5e~. 3 mo confinemont; 1 yr 
37 ,title 18, U.S.C.). probation. 

5. Ira Feinberg, D.C _______ 75 Cr.1OSL __ False claims (sec. 287, title 18, U.S.C.> _________ 2 yr probation; $1,000 
fine. 

6. Elliot Martin, D.P.M _____ 75 Cr. 1145 ___ Fraud -~d false statements (sec. 1001. title 11),2 mo confinement. 
U.S.C,); filing false Income talC. return (sec. 
7206. title 26, U.S. C.>. 

7. Stanley Reichlef, Clinic 75 Cr. 1146 ___ False claims (sec. 287. titie la, u'S'C')i' fraud 1. yr confinement; 2 yr 
Administrator. and false statements (sec. 1001, t tie 181 probation. 

U.S.C.}j conspiracy to defraud the Uniteo 
States \sec. 371, title 18, ItS. C.). 

8. Martin levine. M.D _____ 75 Cr. 1147 ___ Conspiracy to defraud the United States (sec. 3 mo confinement. 
371, title 18, U.S. C.). 

9. Joseph Raguseo, D.C. ___ 75 Cr. 1148 ___ Mail fraud (sec. 1341, title 18, U.S.C.) __ • _______ 1 mo confinement; 23 
mo probation. 

10. Ralph Sheldon Beli, 75 Cr.U92 ___ false claims (sec. 287, title 18, U.S.C.); con- 3 yr probation; $5,000 
M.D. splracy to defraud the United States (sec. fine; 1 yr service with 

371, title 18 U,S.C.). Vista. 
11. Sheila Toby Styles, 75 Cr. 12(,1.._ False claims (sec. 287, title 18, U.S,C.); coa· 2 yr probation; $500 fine. 

Secretary. spiracy to defraud the United Staies (sec. 
371, title 18, U.S.C.); fallure to file an Income 

. tax return (sec. 7203, tiliti,26, U.S.C.), 
12. Josenh Howard Ingber, 75 Cr. 1221. __ False claims (sec. 2S1dalle 18, U.S.~.-2 5 yr confinement. 

r.c. counts); conspiracY f.<; defraud the United 
States (sec. 371, ti'~ 18, U.S.G.); fraua and 
false statements (sec. 1001, title 18, USC-
2 counts); mail fraud (sec. 1311, title 18, 
U.S.C.). 

13. Sheldon Max Styles, 75 Cr. 1222 ___ False claims (sec. 2S7. title 18, U.S.C.-2 Do. 
D.C. counts); conspiracy to defraud the United 

States (sec. 371, title 18, U.S.C.); fraud and 
false statements (sec. 1001, title 18, U.5.C.-2 
counts); mail fraud (sec. 1341, title 18, 
U.S.C.); filing a false income tax return (sec. 
12Ol, title 26, U.S.C.). 

14. Tyler Ira Freedman, 75 Cr. 1236 ___ Conspiracy to d)fraud the United States (sec. 1 mo confinement; 2 yr 
M.D. 311, title 18, Ii.S.C.)' probation •. 15. Donald Trager, D.C ____ 75 Cr. 1237 ________ do _____________ • ______________________ 1 mo confinement; 35 

rno probation; ~lO,OOO 
fine. 

lS. Marvin Mosner, D.C ___ 15 Cr. l'Z51. __ False claims (sec. 287, title 18, U.S.C.); con- 3 yr probation. 
spiracy to defraud the United Staies (sec. 

. 371, title 18, U,S.C.). 17. Edwrn Kimmel, O.C .. __ 75 Cr. 1253 ________ do ____________________________________ 2 mo confinement; 22 mo 
. probation. 18. J\rthur Krieger, D.C. ___ 76 Cr. 57 __________ do ____________________________________ 3 mo confinement; 2 Yr 

. probation. 
19. Rene Clark (secrev..ry) __ 76 Cr. 74. ____ Conspiracy to defraUd the United States (sec. 18 ma probation. 

371, title 18, U.S. C.). 20. ~'orty Kazdin, D.C ______ 76 Cr. 98., _______ do .. ___________________________________ 1 mo confinement; 
.• 23 mo ~robation. 

21. Arthur Paul Solomon, 76 Cr. 11S'~ ___ False claIms (sec. 287, tlUe IS, U.S.C.) _________ 2 mo confinement. 
M.D. 

22. DaVid Friedman, D.C. __ 76 Cr. 155 ____ False claims (sec. 287, title IS, U.S.C.); con- 1 yr probation. 
spiracY to defraud the United Slales (sec. 
371, title 18, U.S.C.). 

23. John Errol Asher, Md __ 76 Cr. 518 ____ False claims {sec. 371, title 18, U.S.C.)j fraud 1 yr confinement; 
and false statements (sec. 1001, trtle 18, 18 11\0 proba\ion. 
U.S.C.). 

24. Robert March, D.C _____ 76 Cr. 114 ____ Faile statem~nls (sec. 1001, tItle 18, U.S.C.-I0 3 mo confinement; 
counts;; mall fraud (sec. 1341, title 18, 2 yr probation, 
U.S.C.-~ counts). . . 

25. Max Kavaler, D.C ______ 76 Cr. 110 ___ • False claims {sec. 287, title 181 U.S.C.-13 4 yr confinement. 
cDunls);consplracy to defraUD the UnIted 
states (sec. 37i, title 18, U.S. C.). 

26. Theodore Ginsberg_. ___ 76 Cr. 113. ___ False statements (Sec. 1001, titla IS, U.S.C.) ___ Not 'sentenced a$ yet. 
27. Mark Buthorn ____ ~ ____ S76 Cr. 600 ___ False statements (sec. 1001, title !5, U.S.0.-22 Do. 

counts). 
28. Gerald Corsover ___ ~. __ 76 Cr. 1125 ___ Filing false income t.x return (sec. 7206, title 1 yr probation, $5,000 

26, U.S.C.). fine. 
29. Manlio Severino. ______ 76 Cr. 534 ____ Conspiracy (sec. 371, title 18, U.S. C.); False 5 mo confinement $2,500 

t1alrns (sec. 287, title 18 U.S.C.). fine. 
30 .. Clara tl";r.as_~ _____________ do _______ Conspiracy (sec. 371~ title 18, U.S;i;J __________ '2 mo confinement. ' 
31'. Seymour Feldman _____ 76 Cr. 44 _____ false claims <sec. L87, title 18) (t? counts),; 4 rna confinement. 

, mall fraud (sec. 1341, title 1S) Il.S.C.-lu . 
counts. . 

!. 
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Mr. ROGERS. Chairman Rostenkowski ~ 
Mr. ROSTENKOWSKI. Thank you, Mr. Chairman. 
First, I would like to thank you. for your cooperation with respect 

to mv correspondence with you. On Thursday of last week, Sam Skin­
.... Ler, out u.3. attorney D.l Illinois, advocated an up-front disclosure of 
ownership as a condition of participation or certification in medi­
care and medicaid. Would you also prefer such a required disclosure 
instead of the disclosure upon request which is presently in the legis­
lation~ 

1\ir. FISKE. I think tIns is a good suggestion. I think both George 
and I would suggest that. 

Mr. ROSTENKOWSKI. W·ould it be helpful in detecting abuse if we 
could cross-reference ownerslnp, where an individual owned, for ex­
ample, both.a Jlursing home and pharmacy participating in medi­
caid? 

1\fr. FISKE. Yes. 
1\£1'. ROSTENKOWSKI. I am sure that you are well aware of what has 

been happening with these operators. Even after having been found 
guilty in one State, the opportunity remains for them to open up in 
another. "'iiVe thought, in preparing Section 8 of the legislation, it 
would be wise for us to know what their past program record had 
been. 

I am also happy that you agree that maybe section 3 discloslU'c 
should be a condition precedent to ownership. Thank you very 
much. You have been most helpful in coming here this morning to 
participate in this dialog with us. 

Mr. ROGERS. May I just inquire as to your feelings about a state­
ment made II'S the U.S. attorney from Illinois who suggested the 
upgrading of penalty but also that we leave in the misdemeanor 
section so it could be used in those cases where it may be needed. Do 
you think that is-of course, I realize a judge can put whatever is 
necessary up to those limits. ' 

Mr. FISKE. My understanding of the proposal of H.R. 3 is to up­
grade the penalties iTom a misdemeanor to a felony. Not that they 
are adding any new substantive violations. I think our position would 
be that 'We would like to see the penalties upgraded to felonies. I 
think that is particularly true with the portions of the two sections 
that are being amended that deal with kickbacks. '.rhe parts· dealing 
with false statements could probably be prosecuted as felonies al­
ready under section 1001 of title XVIII. The oth~r part of those two 
sections dealing with kickbacks wInch are presently misdemeanors we 
think would be more effective if they are made felonies, not only be­
cause it 'Would provide a much better sentencing alternative for the 
judge, but I think in terms of getting U.S. attorneys ar(.Jnd the 
country interested in prosecuting medicaid fraud, I think that more 
of them would be willing to devote more of their resources to this 
kind of prosecution if they S(J,W felony convictions at the end of the 
line rather than misdemeanors. The eviclence available to us would 
indicate that the kickback type of violation is probably one of the 
most, if not the most, prevaient and would be one of the easiest to 
prosecute if people spent the time at it. 

.. 

• 
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Mr. ROGF.Rs. Well, now, I think the rationale given is that-to have 
some provision for plea ba.rgaining, maybe to get them to turn evi­
dence. I do not think it would be more so if it were a higher pena.lty, 
would it~ . 

Mr. FISKE. No. There are other ways to accomplish that approach. 
Mr. ROGERS. "Ve had heard that some of the offices of the U.S. at­

torneys did not put a high priority on this. Now we are going to 
have the Attorney General this aft.ernoon. If he were to ask you from 
experience what would be some suggestions that you would give him 
f<S he starts to administer this program, to try to put greater emphasis 
on doing something about white collar crimes in the health industry, 
what would you particularly tell him ~ 

Mr. FISKE. Well, one of the things I would urge him to do would 
be to right awn.y get together a group of U.S. attorneys in the cities 
where medicf1id fraud is the most rampant and have them addressed 
by people like Sam Skinner in Ohicago, people from his office, and 
myself, and George. 

Other U,S. attorneys that have spent a lot of time on medicl1i.~ 
fraud, because I think George, who has spent the better part of the 
last year and a half full time on this in our office would be the first 
to tell you that he has learned an awful lot in th& year and a ha1£; 
and a lot of it came very slow in the first 6 to 9 months. 

He would be very happy to pass that experience on to anybody 
else that is really just gettmg started. I think we could save a lot of' 
people a lot of time; and I would urge that people like Sam Skllmer, 
who is an outstanflLl1g U.S. attorney, also have the opportunity to 
participate in that. 
n~yond that, the other suggestion that I would make to the At­

torney General is in terms of interesting U.S. attol'lleys in this kind 
of prosecution is being sure that they have the propel' investigative 
help. 

One of the biggest problems every U.S. attorney has is allocating 
his own resources in terms of the assistance available to him in terms 
of setting priorities in law enforcement in his own country. 

There are always i~ tremendous number of competing demands 
that every community for specialized type of law enforcement. What 
the U.S. attorney would like is to have as much assistance as pos~ 
sible from investigators so that people like George do not. have to 
do a lot of basic work that ought to be done by people who are 
trained investigators leaving the assistants with morethne to pl'ose­
cute the cas~. 

Mr. ROGERS. Mr. Wilson, maybe you could tell us, have you had 
any prosecution convictions for abuse rather than outright fraud ~ .. 

Mr. WlLSON. Sir, are you speaking ·01 abuse by recipients or 
abuse by providers ~ 

:MJ. .. EDGERS. "'Vell, either. . 
Mr. 'VlLSOl'l". Well, there is a fine line between abuse and fraud. 

We take a rather wide view. Really, it is a matter of semantics., If a 
person, if a doctor cheats, it is fraud, Other people may call it 
abuse. 1 think it is a matter of degree. t think the common defini­
tion of a fraud, if there is ~vidence of an intent, then it is fmud. 
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If there is just evidence of taking advantage of the system within 
the parameters of the system to the point where it becomes abusive 
and IS ob"viously abusive, then it is abuse. 

r would think even taking advantage of the system past a certain 
point is fraud and should be prosecuted as such. 

Mr. FISKE. Mr Rogers, I could supplement that by saying that in 
these cases that have been described in our statement, we had a 
number of situations where doctors were operating in medicaid mills 
engaging in the practice which is commonly lmow-come to be 
known as pickpocketing, where a person would come into the mill 
complaining of a sore toe; and by the time the person got out of 
there, they had everything from a cardiogram to a chest X-ray, all 
of which was eventually paid for under the medicaid program. 

We decided in om discretion not to make criminal prosecutions out 
of those situations, although you might well think-and r might well 
think-that those constitute an abuse of the system, because of the 
fact we felt it would complicate the prosecutions because there would 
be a lot of conflicti.ng testimony about the need for a thorough pre­
ventive-type examination. 

'Ve really limited onr prosecutions to cases where doctors submitted 
'invoiees for sel'vicl's that they did not perform at all, whicl1 is, of 
course, the classic f-raud. 

Mr. ROGERS. Thank you very much. My time is up, r have been ad-
vised by the staff. 

Mr. Carted 
Mr. CARTER. Thank you, Mr. Chairman. 
I found your testimony very interesting and ext:t.'emely helpful. 

Do you feel that those Federal agents who review shared health 
facilities for fraucl and abuse, should have a few months training 
prior to then ~ 

Mr. FISKE. r do. I think George can speak to that more specifically. 
Mr. CARTER. Yes, sir. 
Mr. WILSON ... A,s we state in the statement, it is-the best back­

ground is either auditing or paramedical experience . .As an example, 
the investigators we have wor1dng for us are out of the SRS Di­
vision of HEW; and they had experience with the program. They 
nnderstand the program. They have taught themselves really the 
paramedical subjects. It is essen~ial that an investigator havE'> one of 
three qualities: either understand the program very thoroughly; have 
a good background of auditir..g, going in the books and tracing money 
when you are dealing with institutional providers; and the para­
medical. If you have a group of investigators each having one of 
those skills, they can work together as a team and work very ef­
fectively. I think in addition to that, that their formal criminal in­
vestigative training should extend, at the very least, to enough of the 
law of evidence so they understand the elements of the crime they 
are in vestigating, so they can recognize what evidence is good in court 
and what evidence is insufficient; and also, they should lmow how to 
interview witn "sses and take a statement in such a way that it will 
be done in the best malll(ler for latter use. 

Mr. CAR1'ER. Including accountants and medical teclmologists in 
the group is an excellent idea, which r believe you mentioned. 

.... 

.. 

.. 
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Also you proposed that the Federal presence should be signHied on 
the papers the doctor fills out and the patient should be required 
to sign them. I think that suggestion is excellent. In the State of 
New York, do y,m return a copy of the payments which have been 
mf.tde by medicaid to the prLtient ~ 

Mr. WILSON. They do not, sir. 
1I1r. CARTER. That is the procedure which is followed by medicare 

in some States. 
Mr. WILSON. In medicare they do; medicaid, they do not; As a 

matter of fact, in laboratories the method for ordering a test is 
for the doctor at tll'~ medicaid clinic to fill out an invoice, one part 
of an invoice, ordering certain laboratory tests and send that in· 
voice which is a test request, in the form it is filled out, to the 
laboratory along with a specimen. The laboratory performs the 
test, sends the slip back to the physician ordering the test;, com­
pletes the invoice, and sends it on to the city. Never the doctor or 
the patient ever see that original invoice on which the doctor 
orders the test. It is a simple matter for someone in a laboratory 
W~lO wants to cheat a little bit to add on several more tests and 
add $10, $15 on every invoice. 

Neither the referring physician nor the patient ever knows it. 
There is no cross-checking at all by the city between the invoices 
submitted by the laboratories and the invoices submitted by the 
doctors. 

Mr. CARTER. Don't you think it would be wise to send the invoice 
back to both the physician who first ordered the test as well as to 
the patient ~ Or would it be too expensive ~ 

Mr. WILSON. I am not so sure how much effect, it would have 
sending it back to the patient, since unlike a medicare patient 
who must pay 20 percent, has a little more personal interest in the 
amount of the bill, a medicaid patient pays nothing. It wQuld be 
just a piece of pal'er. I do think, however, there should be some 
feedback to the referring physician. 

Mr. CARTER. Yes, sir. I have patients as it happens in medicare 
cases who show me these reports returned to them in which they 
stated, "I didn't see this doctor at these times." I think the patient 
in some cases should get this back, or in all cases, really. 

Mr. WILSON. It would be a plus. 
Mr. CARTER. Your testimony has been very helpful. 
Mr. ROGERS. Mr. Duncan. 
~tr. DUNCAN. Is it not true that most of the dramatic cases of 

medicare-medicaid fraud have occurred in our large major cities~ 
Mr. FISKE. It is t.rue in our qjstrict which covers 11 counties, 

b.oth urban and runtl. Virtually <; ,;,,;rs: one of our medicaid prosecu-
tIons has been from the Borough of Manhattan. . 

Mr. DUNCAN. Not in your rural counties ~ 
Mr. FISKE. That is right. We are not saying it does not go on 

there. Maybe it is a little harder to find. X think the volume-­
Mr. DUNCAN. You are not recommending the additional staffing 

for every district attorney's office in the country ~ 
Mr. FISKE. No. 
Mr. DUNCAN. What do you recommend ~ 

87-626--77----15 
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Mr. FISKE .. We think that it should start at least in the major 
lrletropolitan centers. . .. 

Mr. DUNCAN. Do you not tlllnk that we mIght In an effort to 
correct the situation in the major cities, that we might .give a little 
overkill in putting undue burdens upon the small pro'v:ders ~ 

Mr. FISKE. I do not p~rsonally think that is a .pl'obl~m, no. 
Mr. DUNCAN. You think that the small prmT1ders In the rural 

communities !;:'1.n provide in these cases the same. reports and the 
same restrictio'1!'l HS YUll would in the major cities ~ 

Mr. FISKE. V:lelt the suggestions that we made are really in 
terms of what should go on these forms. That is really very minor. 
It simply requires the patient to sign it. I do not think that should 
be much of a burden for anybody. 

Mi'. DUNCAN. I think that is all. 
Thank YOll, Mr. Chairman. 
Mr. ROGElts. Mr. Martin ~ 
Mr. 1fA.nTIN. No questions, Mr. Chairman. 
Mr. ROGERS. Mr. Rostenkowski ~ 
llIr. ROSTENKOWSIU. 'When an indi \ri,dual is convicted of fraud, 

yon mentioned you often ask for return of nmds through a paral­
iel civil prosecution under the Federal False Claims Act. I am 
interested, do these individuu.ls usually pn.y Federal tax on the 
money that they permanently borrowed froHl the Govermnent ~ 

Mr. FISKE. Well, up to now, we have lmderway right now, as I 
mentioned earlier, a number of investigations with the Internal 
:Revenue Service where we expect to show that a lot of them do not. 

Mr. ROSTENKOWSKI. In other words--
Mr. FISKE. One of the most common things is paying kickbacks 

and then falsely deducting the kickbacks disguised as business ex­
penses. That has been one area. in which we have made tax cases 
already, 

Mr. ROSTENKOWSKI. Thank you, Mr. Chairman. 
Mr. ROGERS. Perhaps you are aware. of what has haPPElned in 

California in the involVement of organized crime in the. health 
field. There was a story in the Post tIllS morning about it. Have 
you found this to be true in New York? 

Mr. FISKE. ~ would ha~e to say that up lmtil now, we do not 
have any speCIfic hard eVIdence that we could recite to the com­
mittee to show that organized crime is involved; but I guess I 
would not ever discount it. 

Mr. ROGERS. Thank you very much. Your testimony has been 
very helpnll. 

Mr. Corman, do you have any questions ~ 
Mr. CORllfAN. No questions, Mr. Chairman. 
Mr. ROGERS. We are pleased to have you with us. 
Tlumk you for your prC?ence. It was most helpful. We are 

grateful to you for the job you are doing and for. the testimony 
you gave the committee.' , 

The next witness will be one of our distinguished colleagues 
who has taken-excuse me. . 

Mr. FISKE. I' wanted to thank you for the home remedy. 
Mr. ROGERS. Remember that whenever you start choking. 

-
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Our distinguished . colleague . from California, the. Honorable 
,J'olm :Moss has taken a vital interest in this ,matter. ,His sUQcom;­
mittee does oversight in this area and !le has helped us in 'many 
areas and I am sure will contimu>. to. VVelcome· to the committee. ' 

STATEMENT OF, RON. JOlDN E. MOSS, A ;REPRESENTATIVE IN 
. OONGRESS FROM· THE STATE OF CALIFORNIA 

1\::[1'. Moss. Thank you, 1\11'. Ohairman. I should say 1\::[1'. Chairmen. 
It is pleasant to be here. I may call on you very shortly for some 
medical advice. I have some impairment of speech at the moment, 
too. [Laughter;]' 

I understood that the chairman hacl prescribed earlier in the hear­
ing a remedy. I was interested in his progress in this field. 

Gentlemen, I do want to commend you for the ,introduction of H.R. 
3, the Medicare-Medicaid .Anti-Fraud and Abuse, .. Amendments. The 
legislation will significantly strengthen the Government's ability to 
detect ancl take enforcement action against frat1dulent and abusive 
activities by program providers, suppliers, and practitioners. 

Such legislation is essential. As Ohairman of the Subcommittee on 
Oversight and InveFltigationsof the Interstate and Foreign Oom­
merce·Oommittee, I can report to you firsthand on the need for such 
legislation. We have fOlmd that all excessive and costly form of abuse 
in the medicaid program is the overutilization of various services. 

For example, the subcommittee fOlmd in its examination .of un­
necessary 'surgery' that an estimated, $1 billion...:-$816 ,million under 
the medicare program and $272 million under the medicaid pro~ 
graUl-was spent in 1975 on lUmecessary hospital procedures. 

In hmnan terms, this meant lUilleeded hysterectomies, tonsilecto~ 
mies, and appendectomies, often with tragic consequences. For both 
fiscal and humanitarian reasons, unnecessary surgeries. should be 
identified and stopped. . .' 

Uniort-tmately, the medicaid program was not even able to report 
the amount of surgel.'y that it paid for.'· ' 

SimilarlY in otlier critical points in our health care delivery sys~ 
tern-medicaid mills, nursing homes, and prepaid health plans-the 
subcomJ.1"Jttee Jiscovered a paucity of essentialinforlllation. Based on 
these investigations, it is my conviction that a uniform system of cost 
accounting' is an essential condition precedent to reform of many 
medicaid an.d medicare abuses. Withvut standardized'accounting anel 
reporting, we cannot insure that our limited health care dollars are 
indeed going for patient care. '. 

Uriiform reporting alohe will not do. Standard statistical units and 
uniform accounting practices must undergrid any such reporting sys­
tems'. For example, a requirement that an institution report on the 
costs of: radiological ~e~vice~ is meaningless if one institution meaa', 
ures cost by patIent VISIt whIle another relates 'costs to each expOsul'l'~ 
to radiation. ' 
. In addition', these two' institutions' coulcl 'Very' well allocate ad­

ministratiye and support services in the radiological cost center in 
very di:fferent . ways. In summary, uniform· standards are essential to 
the development of meaningful, comparable datm . . . 
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Not ;::;}:ily is a uniform system necesary forefiective control of 
abuse, it will lead. in many. instances to a geherally more efficient 
health care delivel'S system. The Washington State Cost Commission 
has described a ca~\e where the comptroller of a hospital which spent 
$35,000 to change over to a required uniform chart of accounts re­
ported that the new system resulted. in cost savings of $350,000, a 
savings which a1'ose. from c}utnges that wi~re IDade possible by id~nti­
f-ying internal ineffieiencies. The improved management data which 
resulted alone justified the relatively sman one-time cost to switch 
to the mandated uniform cost accounting system. 

In order to address these problems, Chai:rman Rogers and I recent­
ly introduced H.R. 4Bll. This measure brings to this committee the 
policy of requiring ultliforin accounting and reporting in the medi­
care and medicajd progrflIDs. 

This is accomplished. by building on the 'Wotk already being done 
by HEW purs21ant to t?-e N ational H~alth Plannin~ and Resources 
Development .A.ct. Specifically, the umfotmaccountmg system pro-
posed in this amendment would include six major components: ?' 

One: Uniform accounting practices; 
Two: A uniform f'unctional chart of accounts: 
Three: Uniform statistical measures of producti'Vity; 
Four: Uniform methods and statistical measures for cost ac-

counting and cost allocation among accounts; 
Fiv-e: .A uniform cost and statistical reporting system; and 
Six:: A lmiform discharge abstract and uniform billing system. 
Once developed, this system will be the basis for determinL"lg costs 

under medicaid and medicare and the reporting of data necessary 
to the effective adIninisttation of these two programs. 

The bill provides that in the establishment of the system, there will 
be opportunity for public participation in accordance with the Ad­
ministrati"P.t:l Ficcedure Act. Specifically called for in the bill is co-

. operation between the Secretary and organizations representing pro­
viders of health services, the Financhl A.ccounting Standards Board, 
the General A.ccolmting Office, the National Center for Health 
Statistics, and the National Council on Health PlaDJ1.ing and De-
velopment. . 

In closing this short statement, I commend this approch to you. I 
would be pleased to answer your questions. 

I want to commend you and Chairman Rostenkows1.";' for the joint 
cooperation evident .in this joint hearing. 

Mr. ROGERS. Thank you very much. 
Chairman Rostenkowski ~ 
Mr. ROSTENKOWSil:I. Thank you, Mr. Chairman. I certainly ap­

preciate the grea% contribution that my colleague John l\foss has 
made. Mr. Chail,;man, I just wondered, 'Would this legislation not 
best be incorpor::lted in what the administration is going to propose 
to the Congress, I should imagine by the latter part of April, on 
hospital cost control}.; ~ . 

l\fr. Moss. ~think it MuM be there, or it could be incorporated in 
!Jl~ le~slation now bein~ considered by.the tW? committees. I t¥nk 
It IS hIghly relevant to eIther, although It certainly fits squarely llltO 
the context of controlling or eliminating abuses and inefficiency in 
the health care delivery system. 

I 

.. 
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Mr. ROSTEN:KOWBKI. Well, I certainly agree with the principle of 

the legislation. I just felt that with the legislation that the ad­
ministration is going to propose, that it would best £t into that 
category. 

Thank you, 1\1:r. Ross. 
Thank you, Mr. Chairman. 
Mr. ROGERS. Thank you. 
Mr. Carted 
Mr. CARTER. Thank you, M:t'. Chairman. 
I want to compliment my colleague for presenting an excellent 

statement. How long do you estimate it wonld. take to phase in sllch 
a uniform cost accounting system ~ , 

Mr. Moss. It would lmdoubtedly take several ye~rs. I recall when 
we rewrote the Securities and Exchange Commission Act we man~ 
dated that the Commission, in cooperation with the FederalAc­
counting Standards Boo,rd, develop uniform accoqnting st.'\w:dards 
for the securities industry. Weare moving along' ]l~cely on that 
product. A comparable project deals with the uniiorrrf system of ac­
cOlmting in the petroleum industry' that was mandated by title V of 
the act this committee reported in 197'5. ' 

Mr. CARTER. How much do you estimate it woulucost 1 
Mr. Moss. It is rather difficult at thi$ pojnt to give an eatimate of 

cost; but to convert, and you can do that Oyer l~ phased system,. 
should not be a, heavy burden even on smp,U hOElpitfl;ls 

Mr. CARTER. On the other hand, how much WOl1:1~lt it s~we~ 
ll1:r. Moss. I think that the ratio of saving, H' the one C,!l.en llk 

Washington is an indication, th~ saving could; oe sUb$tantial. 1,.): that 
case, the ratio was approximately 10-t.o.-l sa'ring over CO!;lt. 

l\1:r. CARTER. Would the States contribute part toward the cost of 
this uniform accounting system or wOlud it be completely federally 
funded~ 

Mr. Moss. I think tha.t the States would in spIne insta.nces be 120-
oJ?erating. Certalllly the kind of situation that you. are familiar with 
in my State, the most notorious of the four or five participants in 
the prepaid health plans diel fail in doing an effective job of report­
ing and accounts. The Omni-Rx situation would probab:Qv not have 
occured had a uniform system of accounting been in eft'ect. 

Mr. CARTER. I thank the distinguished gentleman. 
Mr. ROGERS. Mr. Dunc[l,U~ ,. 
Mr. DUNCAN. Thank you, Mr. Ohairman. 
I also -want to welcome our cQlleague to the subcoDJ1;Q.ittee hear­

ings. What do you mean by phasing in ~ YOll me;ntion~d that tWs 
progr$l.m of uniform cost accolmting could be phased in, Just what 
do YOll: 111Bit.n ~ . 

Mr. l\Xo.ss,T believe that any accounting system when you, change 
from one to another, you normally institute the. ch&nge' by .Steps in 
01'(1er to phase it in. Y all do not just suddenly go to a: compl~tely 
new accolmting system. . 

1\1:1,'. DUNCAN. Do you think you should have the same type of ac­
counting system for a small rural hospital that you would llavefor a 
large metropolitan hospital ~ 

Mr. Moss. I think the essential elements of tIle 'accolmting system 
could be the same. Obviously, there would be a scope or a need much 
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greater in . the larger hospitals than in the small. The essential ele­
ments in accounting systems which 'Would permit uniform reporting 
and uniform interpretation I think could be placed into effect at a 
minimal cost. 

M!·. D'.J;:~CAN. Some of these providers who are really giving good 
service are honest and following every regulation are now over­
burdened with reporting, and to add an additional burden upon 
them because of .. the default indications of a few large providers 
in the major met.ropolitan centers does not make sense to me. 

1 have heard the costs could run up to as high as $50,000 for a 
·conversion to the uniform accounting system. 

Mr .. Moss. We do have some figures we can supply additional 
ones from the State of ,Vashi:ilgton that would indicate that a 
$50,000 conversion figure. would be a way-out figure for a small 
hospital.. . . 

Mr. DUNCAN. If you do that nationwide, YOll are running into 
a lot of money, al\~ you not ~ . 

Mr. Moss. If in fact that was the case, it would run into a con­
siderable amount of money. That would have to be balanced against 
the offsetting savings. But, I t.hink rather than burdening the small 

.hospitals, the uniform system onCe put· into effect would minimize 
the amOlmt of work, I think frequently that there are unnecessary 
reports requested that are in a sense duplicative because we do not 
have uniform accounts underlying uniform reporting. 

Mr. DUNCAN. Do you think it might be a good idea to perhaps 
exempt smaller-type hospitals ~ 

Mr. Moss. ,Ve would be happy to looh. ~tthis further ).tS Wfl go 
along with some inqnb:ies now Imderway in t~le investigating sub­
committee. :My first reaction is that it would be t(; their disad­
vantage if they were exempted. I think they have much to gain by 
having improved accounting procedures. 

Mr. DUNCAN. I agree that something must be done. Also, I think 
that our big problem would be that we are actually punishing the 
good people, the good providers, for something that a few did 
wrong. It 'wonld create a burden on tl'em~ 

I would personally like to see perhaps an exemption of certain 
categories, or a different system.· : 

Mr. Moss. I would. sincerely hope that no institution would 1.'11-
gard the adoption of the uniform system as being in any sense 
punitive. I think as we go to an increasing demand 011. the services 
of the health care providers,. and an ever more significant role of 
Government in the delivery of those selTices that simnlification of 
the entire burden of accounting and reporting is going to have to 
be based on arriving at some more uniform method or we will in­
evitably have a pattern of repeated inquires for information which, 
if more readly available under uniform guidelines, could have been 
provided at the first. I think many times the retmn for more and 
more information i~ beea • .lse the request could not be: producecl from 
the records a va,ilable the data required. 

-Mr. DUNCAN. The people at the small hospitals I have talked to, 
they do not think you are doing them any favor by pursuing this 
legislation-and it is a burden when you require them to employ 

., 
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a CPA or a full-time accountant, which is just about what it would 
do under this legislation. . ' 

I want to do something, but I also do not want to put an undue 
burden upon people who do not need it and do not want it and 
have more now than they can do with in the reporting system. I 
do want to commend you, though, £01'-1 have enjoyed the colloquy 
with you. My time is up. 

Thank you very much. 
Thank you, Mr. Chairman. 
Mr. ROGER!:!. lVIr. Martin ~ 
:i\lIr. :MARTIN. Mr. Chairman, Mr. :i\lIoss, I appreciate your being 

here to discuss this idea. I gather it would be your opinion that 
there would not be any legitimate providers who would cease· to 
provide care uncler the :Medicaid or Medicare .Act if this require­
ment were imposed upon them ~ 

Mr. Moss. That would be my opinion, yes. 
Mr. lVLmTIN. So you do not see it as a particular burden~ 
Mr. Moss. No. . . 
Mr. IvLmTIN. A burdensome . problem for them~ 
Mr. ~Ioss. No. 
Mr. MARTIN. You 'do not foresee it would be p.ecessary for .us to 

pay :[01' the costs of an accounting system? . . . 
Mr. Moss. I am not certain looking over some of the patterns 

of payment that weare not in the final analysis paying for most 
of the costs in any event. 

~1:r. l\1ARTrN. Does that mean you would or w~>uld not ~ 
Mr. Moss. I am saying-y;ou. are asking a direct question: Do I 

, envision this f Jeing a cost· that we would pay directly. I do not 
necessarily envIHion it in that manner. But the ultimate cost could 
to a large extent, be· to the Federal system, yes. .. 

Mr. l\iARTIN. Since, of course, that standard, that particular con­
nection would apply. to a lot of assorted business areas in the 
country where the Government has sume relationship or subsidy 
or support. Would it be your general feeling that we need to do 
this in all walks of life, anyone who is engaged in interstate com­
merce, handles a dollar of money, that we should set standl1rds~ 

Mr. :i\lIoss. Indeed not. I think only where the reporting is a very 
essential part in the administration of a program should we at­
tempt to simplify tlle task of reporting. I might add that when we 
modified the Securities and. Exchange Act to require the uniform 
standards of accounting, that it was done without any significant 
opposition from within the industry. . . 

Mr. MARTIN. Within the Securities and ExchQ.nge inCl.ustry~. 
Mr. Moss. That is correct, because the reporting that they file 

with the Commission is a very essential element in the regulation. 
of t.he industry. Increasingly that. is going to be true in the de­
livery of health care; and to have a variety of reporting systems 
to payors of the cost-Blue Cross, Blue Shield, other program~ 
does not relieve anyone of burdens. Sometimes it tends to hide 
them. I think a review of some of the accounting procedures cou~d 
prove highly beneficial in briuging about economies in operation. 

Mr. J\URTIN. That is an interesting' comparison with the securities 
industry; You say that there's no opposition in that industry~ 
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Mr. Moss. I said no signifiClant opposition. I have never lmown 
anything that could be raised without opposition. Significant op­
position was not there. 

:Mr. MARTIN. Certainly there was no significant opposition in that 
case. Is there any significant opposition,· in your opinion, to this 
proposal~ 

Mr. Moss. Well, it's surfaced recently. There have been--
1\fr. MARTIN. Opposition ~ 
Mr. Moss. There have been concerns expressed within the last 

two months. On the other hand, there is an increasing body of 
support that i'3 forming; and it is coming forward to indicate in­
terest in securing enactment of legislation of this type. 

Mr. MAnTL",<. The support is gertainly significant. Is any of the 
opposition significant in your opinion ~ ·What I am trying to get 
at-. 

1\£1'. Moss. At tIllS moment, again, we haven't the firm support 
nor the firm opposition. The indicated opposition in some instances 
could be significant. I hope in further conversations with some of 
the representatives to convince them that they are not going to 
be given &n onerous task because of the legislation. 

Mr. MARTIN. My time has lapsed, Mr. Chairman. 
Mr. ROGERS. May I say this ~ I think the American Hospital As­

sociation has even recommended that there be a uniform system 
to its own members to bring about better management and to save 
money. I believe your own State of California has instituted fI 
system at the behest of the State where there has been cost saving!3 
effected. Would the gentleman com...~ent on that ~ 

Mr. Moss. That is correct. ,Ve get into trouble when we find that 
we haven't adequate accounting standal·ds. It is increasingly im­
pOl'tant that we have the best possible accounting standards. 

Mr; ROGERS. I agree with that. . 
Thank you for your helpful testimony and for the work your 

subcommittee has been doing in this field. Thank you so much. 
Mr. Moss. Thank you, Mr. Chairman. . 
Mr. ROGERS. The next witness will be the American Hospital As­

sociation, Leo J. Gehrig, the senior vice president; and .Allen .T. 
1\£anzano, vice president. Welcome. Your statement will be made 
a part of the record. 

You may proceed. 

STATEMENT OF LEO J. GEHRIG, M.D., SENIOR VICE PF"ESIDENT, 
Al'iIERICAN HOSPITAL ASSOCIATIO!~, AND ALLEN J. MANZANO, 
VICE PRESIDENT 

Dr. GEl·nuG. Good morning, Mr. Chairman .. I am Leo J. Gehrig, 
Jlr.t:.D.,senior vice president o~ the American Hospital Association, 
a.nc1 with me is Allen J. Manzano, a vice president of the associa­
tIOn. 

Our association represents more than 6,500 member institutions, 
including 11l0st of the hospitals in the country, extended and long­
term care institutions, mental health facilities, hospital schools of 
nursing and over 24,000 personal members. VVe luwe a longer state-. . 
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ment we would like to submit for the record and I will abstract 
from that statement. 

Mr. ROGERS. Without objection, so ordered. 
Dr. GEHRIG. Congressman Rogers; when I looked up this morn­

ing I thought I was sick. I thought I had double vision. I must 
compliment you two for holding this joint hearing. I ask for no 
prescription at tIllS point. 

Mr. ROGERS. We hope you llave 20-20 vision and that it continues. 
Dr. GEHRIG. In addition to talking to R.R. 3, we would also like 

to comment on R.R. 4211. . 
First let me say that we appreciate the opportunity to present 

testJm.ony at this joint hearing on H.R. 3, the medicare-medicaid 
antJ:fraud and abuse amendments. 

,Ve fully support the purpose of H.R. 3 which is to Rtrengthen the 
capability {}f the Government to detect, prosecute, and punish 
.fraudulent activities under the medicare and medicaid programs. 
Statements have been made by a number of the sponsors of this 
1(;;;:-1s1ation to the effect that they feel the vast majority of he:11tll 
cal:,~providers and institutions are doing an honest professional job 
in s~eking to provide medically necessary care of high quality to 
beneficiaries of Government health care programs. We are confident 
that this is so. The fraud·and abuse that does, however, exist in the 
medicare and medicaid programs damages the reputation of honest 
providers, undermines public support for the programs, and defra.uds 
both beneficiaries and taxpayers. More effective measures to detect 
and curb fraud and abuse in the medicare and medicaid programs 
are thus desirable and the American Hospital Association last year 
officially endorsed tha.t goal. The resolution a.pproved by the .A:H.A. 
House of Delegates on this matter is as follows: 

Whereas, the total funds available for health care programs are limited, 
and should be used only to meet the legitimate needs of those covered by the 
programs; and 

Whereas, the American Hospital Association and its member institutions 
have a vital interest on behalf of the public in helping to assure that no funds 
be spent for unneeded services or in fraudulent practices: therefore be it 

Resolved, That the House of Delegates of the American Hospital Association 
pledges its continued support for an cooperation with the Federal Government 
in a strengthened program, to eliminate fraudulent practices in the Medicare' 
and Medicaid programs, so that all funds that are appropriated for health care 
of the poor, elderly and disabled achieve their maximum potentiat 

"Ve have attached to our statement a series of reCOmniendations 
we believe would improve the bill. The first I would touch briefly 6n. 
We recognize fully the problem of desnribing a medicaid mill. The 
word "sha,x·c health facility" has Ibeen used. Your staff lias been 
assistive to us about a concern that we have. The American Hospital 
Association and its member institutions have been concerned with 
hospital costs, have encouraged administrative' actions to. decrease 
costs wherever possible. One of these actions has been in the use of 
shared services and facilities . 

We had expansion this last year of the 501(e) authority of the 
IRS code relating to hospital shared services. We are concerned that 
this positive and constructive action might be misconstrued because 
of terminology. We recognize the problem and would add· one minor 
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suggestion in connection with the bill to assist us in separating those 
two items. 

Going on to the professional standards review organization activ­
ity, we do believe under section 5(h) of H.R. 3 that the request for a 
further data system goes beyond what is needed. The authority of 
the Secretary to evaluate existing systems we believe is adequate at 
the present time, [md suggest that this not be included. 

We do 'believe:in the following pages there are severa:l actions which 
you are taking thr u we strongly support. There are minor suggestions 
in connection with them for change. 

We get to page 7, section 11. ,Ve understand the efforts of the 
committee to make medicaid the payor of lust resort. I think the 
committee staff is particularly well informed here-that there are 
problems where there may be because of State law or other contracts 
a secondary coverage which prohibits payments for medicaid covered 
services. We are concerned that in dealing with this issue, you should 
be sensitive to the fact that the hospital may be left "holding the bag" 
or receiving very delayed payment for legitimate services to medicaId 
beneficiaries because of a confusion regarding another responsibility 
for payment through another source. 

In addition there is one other broad aspect of the fraud and abuse 
bill that you may not wish to deal with in these hearings, but we 
would like to introduce the subject at this time. 

r believe that if the committee's efforts are effective, fraudulent 
activities are going to be stopped in a number of areas. One has to 
look at this very carefully, understanding that through medicaid 
mills a large volume of services has been provided to people needing 
services. Now, there may have been fraud'ulent activity. The quality of 
such care may be inappropriate. vVe are not arguing for its continua­
tion. I believe, however, the committee must visualize that in moving 
in this direction, it may well render a very, very important segment 
of our popu:ation in need of other resources for health care. Basically 
in the :major u.rban areas the other resources have been, to date, 
major hospitals: both public and private. I would point out to the 
committe~. now,. and we would hope in subsequent medicaid-medicare 
reform this problem will be considered: These same facilities are 
IDldervery, vE~ry difficult financial conditions, both because of 
eligibility of determination, eligibility limits, and limits of payment 
now existent in l~he medicaid program. 

r introdllce this matter here because r think in moving in one 
direction, wl1'LIe we fully support it and recognize its importance, we 
would hope the committee would also recognize that there may be 
other problems raised here which we need to address in the monthB 
ahead. 

Finally, Mr. Ohairman, because we have very serious concerns 
with reg~trd to the bill that you and Mr. Moss introduced, r would 
Hke Mr. ~\1:anzano, who is teclmical1y much more qualified to address 
the iss1'.o, to discuss our position on H.R. 4211. 

Mr. ,ROGERS. Certainly. . 
Mr. ;hUNZANO. Thank you, Mr. Ohairman. vVe understand that the 

prima'ty subjecj; of this joint committee hearing is. legislation to 
impr:'lve the ability of Governhlent to prevent, detect and punish 



.... 

... 

227 

fraud and abuse in the medicare and medicaid programs, but that 
you have decided also to give consideration to H.R.4211. This bill; 
which was' jt~st jntroducec1 ID;st "week, would m~dify section 1533 (d) 
of the PublIc Health Servlce Act and reqUlre the Secretary of 
Health, Education, and Welfare to develop ancLestablish a tmjform 
functional "accounting system, which would be mantlated for use by 
institutional' p.roviders of services under me.dicareand medicaid. 
It is our unc1erstmiding that the orip:inal intent of section 1533 (d) 
was development of accounting and statistical .. systems to improve 
reimbursement of llealth -care institutions and was"not re'lated to the 
issue of fraud and abuse in Government health programs. If this 
latter issue is to be cl:ealtwithin section 1533(d) of the PHS Act, 
the work that has been done toward implementation of the section 
should be carefully examined to determine whether it serves this 
additional objectiV"e. .. 

In variortsways, the orginal section 1533(d) may not serve the 
present purpose and intent of improving the Government's ability 
to curb fraud and abuse. For example, the current sec~ion 1533 (d) 
provides for development of a uniform system" of calculating rates 
to be .char~ed health "insurers of all kinds. The l)1'oposed amendments 
cOll.tallled 111 H.R. 4211 suggest that the Secretary of Health, Eclnca­
tion, and 'Velfare conld change such reimbursement in any way he 
chooses, and then reqnire all hospitals to enter into arrangements 
with Blue Cro::ls and other private insurers, as well as with medicare. 
and medicaid that adhere to the reimbursement apprqaches designed 
by the Secretary. '. .' . 

Mr. ROGERS. May I point out here that you misread the bill. I don't 
think there is [Lny authority· to have the Secretary back that up, 
either to change the reimbursement-I don't believe so. You may 
proceed. .. 

Mr. 1UNZANO. Instead of attempting to respoml to every provision 
jn~ H.R. 4211 as introduced, I will discuss in broad terms uniform 
net-onnting prnctices and uniform prodnctjyity measures, dischnrge 
abstracts, and unifOl'm billing. .: '. ... 

If we have correctly identified the intent of H.R. 4211--accurate 
reimbursement and iUlpro,Ted comparisons-it seems to us the logical 
,yay to proceed is to deterinine what accounting .meas.ures are re­
quired to advance these purpc::;es. The data that will be used for 
these purposes \vill have to be incorporated in reports to those who 
approve rates or make payments. . 

Thus, the matter to be addressed is such reports. For these reports 
to be the basis for comparisons among institntions, the institutions 
that are to be compared must submit reports that are uniform. 

But tllis does not mean that every hospital in the United States 
must submit its report on all identical form or basis, because mean­
ingful comparisons cannot be made between a 10-bed rural hospital 
with simple services and a 1,OOO-bed medical center. 

Similar institutions should, however, repOl-t simil,··· '. Data 
suitable :for uniform reporting should be collected for thab;:lUl'pOSe, 
and we do not argue against further appropriate accounting l:equire­
ments that are needed to yield uniform reports. 

However, establishment of uniform accounting l'equirements that 
go beyond the need is not good in itself. Where accounting requil'e-
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ments unrelated to a known objective are imposed, they are likely 
mer~ly to increase ~ccoullting c~sts to no advantage. We. urge that 
reqUIrements of tIllS sort be reJected as counterproductIve to our 
efforts to reduce health care eosts. 

vvlule the pl'oposed language for amending title XVIII of the 
Social Security Act suggests use of the uniform accounting system 
that would be' mandated for medicare and medicaid reimbursement 
for such ot.her purpoSes as income tax repor'cs, SEC reports, internal 
management repoi't.s, and corporate reporting to stocldlolc1ers, a 
systetn developed for reimbursement is not likely to be suited to these 
otllPr pllrpOS~S. 

Impositiol1 of he,Y requirements will tll'i.lS be costly and involve 
the use of mote than one accounHng system by many ·hospitals. . 

A large Portland, Oreg.. accounting firm recently undertook a 
study of the hospital costs that would be associated with conversion 
to a uniform funetional accounting system such as this bill proposes. 

Their study repol'ts that costs of such. conveI'sion range from 
$5.000 to $50.000 for a single hospital, and that the typical cost would 
be $20.000. On a nationsl basis. the total conversion cost would be 
$140 million, and this does not inclurle the significant cost of main­
taining a separate system for internalmanagenlent control purposes. 

There is very limited capacity and lmowledge for measurement 
of the productivity of health care services, which the bill proposes 
be undertaken. 

For example, there is limited capacity to measure the success of 
clll'ing illness and there is virtually no measure for the degree to 
which the pain of those who cannot be cured is eased. 

Although some measures of in.put and outpnt exist for some hospi­
tal operations and cost centers, they are at best only indicators of 
procluctivity that often change as a result of changes in technology 
and medical practice. . 

Application of uniform measures of productivity, assuming their 
feasibility, would require the collection and reporting of difficu=t 
statistics which would be very costly, particulady to insure reliability 
and validity. 

In addition, such an effort would duplicate and replace existing 
specialized methodologies and systems in many hospitals without 
any recognizable benefit to the hospital or to the community at large. 
Clearly, the cost of this proposal woulel far outweigh its. potential 
benefits. 

The bill also proposes establishment of a uniform discharge ab­
Btl·act. The American Hospital Association has long been on record 
as opposing a uniform abstract for collecting patient discharge data, 
:yl't we do support the establishment of an appropriate compilation 
of l1niiorm discharge data and standard definitions. 

The specification of a lmiform discharge abstract form would 
unnecessarily reqnire hospitals to incur costs in converting from 
exist.ing systems designed for their use to new systems to meet the 
new requirements proposed in the hill. 

In most cases, hospitals, using existing data systems, are capable 
of and uheac1y do collect the necessary data required by a multitude 
of Federal and State ::tgencies. . 

... 
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Here, too, we must caution you concerning the considerable addi­
tional expense in system conversion and duplicate data preparation. 

The ..t'l..merican Hospital Association has long supported the concept 
of a national uniform bilting system. Since 1968, we have worked 
with representatives of the BlU'ean or Health Insurance, Social '<!'ud 
Rehabilitation Service, and other third-party-payer groups to get 
acceptance of one billing form that would save millions of health 
care dollars annually. 

I must point out, 'however, tha,t it has not been hospitals who have 
delayed tue implementation of this uniform bill. Rather, the Govern­
ment, with its everincreasing complexities in State (l,nd Federal 
regulations, has prevented its easy development and implementation. 
We support continued efforts to :finally achieve this goul. 

The remaining problem hindering the necess!.try cooperation of all 
payers is found in medicaid. If legislation can res.olve this issue, we 
would be most happy to cooperate in its development. 

In view of the above, we are opposed to H.R. 4211 in its present 
form. You may be sure, however, that we stand ready to assist in 
any way we can to modify the bill to facilitate its purposes of 
improving the accuracy of reimbursement determinations and nn­
proving our ability to compare like institutions that provide like 
serVIces. 

We will bepl~asea to respond to any questions from the com­
mittees. 

Mr. ROGERS. Thank you very much. 
[The prepared statement follows:] 

STATEYE~T QF LEO J. GEHRIG,. M.D., SENIOR VICE PRESIDENT, AMERiCAN HOSPITAL 
ASSOCIATION 

Mr. Cl1ltir~an, I am LeoJ. Gehrig, M.D., Senior Vice President of the ~eri­
call B:o.SIIital. .~ssociation, and with me is Allen :T. Manzano, a Vice PJ:esid~llt 
of the A,ssoejation. Our .Association represents more tnan 6,500 member institu­
tions, inclu(]jng most of the hospitltlS in the country, extended and long-ter~ 
care institutj.ons, m.ental health facilities, hOSIl~tal scnools of nursing and over 
24,000 Personal me.lIibers. We appreciate the opport\lnity to present testimony 
at this joint hearing on H.R.3 •. tlle "l\'Iedica;re~Medicaid Anti-Fraud and Abuse 
Amendments," and in accordance with sugestions made in discussions witl1 
staff of your committees, we will testify also on E.R. 4211, a bill introduced 
just last week that woUld requh'e the use of a single functional. accounting 
and statistical system, and the making of uniform reports by institutional 
providers 9t se:r:vices to Meqicare and Medicaid. beneficiaries. r shall prel:lent 
our I:esti~ony on .lIlt. $!j1ld Mr. ManZano will then testify regarding H.R. 4211. 

Fi\'.st. Je.t IJ,le say .tl1nt weftJ.lly support the purpose of H.R. 3, Which is to 
stren,I'then tbecapabil,ity of the gQyernment to . detect, prosellute and punish 
traw:l,ulent .a!!tivit~es llnder tl1e Meciica,re and lI:Iedicaid programs. Statements 
nave been made by a number of the SIlonsors of this legislation to the effect 
that t~ey feel tl1e vast majority of health care pro.viders· and institutions. are 
doing an honest ·professional job ~n .seeking to W:ovid~ medicaUy necessary 
care of lligll quality to beneticiaries of _ government l1ealtl1 care programs. We 
are corrfid.ent that thlsis so. TAe .fraud and abuse that does,howeve.r" exist in 
the ;rvred.icare and ¥edic~i,d programs d!}mages th.e reputation of honest pro­
y,iders,underI)linespriQlic. support for tbe progra~s, alid. defrn,nds bothbenefi­
ciaries and ,t.axpayers. :M:or~ effective ,measures to detect and CUJ;b frat+d &ud 
abuse in tl;!,e ¥e!1icare an!1 .Medicaidprogr.ams a,re tb,ns I'lesirable and tlle 
A~erican Hospital Association last year officially endorsed tl1at goal. T)J.e reso­
lutiOn l\pproved by the -AHA ~ouse of Pelegates ontbis matter ~s as follows: 

"Wllereas the total :!!unqs available for health care programs are Umited, and 
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should be used only to meet the legitimate needs of those covered by the pro­
"'rums· and 
b Whe'reas the .American Hospital Association and its member institutions have 
a vital interest on behalf of the public in helping to assure that no funds be 
spent for unneeded services or in fraudulent practices; therefore be it 

. Re8olvea, That the House of Delegates of the American Hospital Association 
pledges its continued support for and cooperation with the federal government 
in a strengthened program to eliminate fraudulent practices in the Medicare 
and Medicaid programs, so that all funds that are appropriated for health care 
of the poor, elderly, and disabled achieve their maximum potential." 

We have studied the provisions of H.R. 3 and wish to share with you some 
concerns regarding cc~~ain prOvisions of the bill. We will also offer some rec­
ommendations for changes in the bill as introduced. 

Section 3 (b) of the bill defines for pnrposes of the Social Security Act the 
term. "shared health facility" to which certain reporting and penalty require­
ments would be applicable. The summary of the bill carried in the Congres­
sonal Record refers to such facilites as "so-called Medicad mills." 1Ve appre­
ciate the difficulties involved in trying to define "Medicaid mills" and it is 
unfortunate that the term "shared health facility" is used in this context . 

.As you know, Congress has enacted laws to foster shared services and coop­
erative activities in the health field to promote efficiency and cost savings . 
.Among such laws are Section 501(e) of the Internal Revenue Code regarding 
tax-exempt cooperative hospital service organizations and P.L. 93-641, the 
Natiollfll Health Planning and Resources Deevelopment Act, which establishes 
as a priority national health goal "the development of multi-institutional ar­
rangements for the sharing of support senices necessary to all heall,h institu­
tions." Since use of the term "shared health facility" for "Medicaid mills" may 
well cast unfavorable connotations on desirable cooperative arrangements in 
the health field, such as the cited laws seek to encourage, we regret that some 
other nllme 11as not been used. 

We have noted the proviso in the definition which excludes from the term 
"shareQ. health facility" proeviders of services as defined in Section 1861(u) of 
the Social Security .Act (this includes hospitals, skilled nUrsing facilities and 
home health agencies) ; health maintenance organizations as defined in Section 
1871 of the Soci!).! Security .Act; cooperative hospital shared serevices organiza­
tions meeting the requirements of Section 501 (e) of the Internal Revenue 
Code i and public entities. As a further clarification, we recommend that the 
proviso be amended to specifically exclude other arrangements whereby a group 
of hospitals acting together proevide serevices to the members of the group, 

Reco1nmendatio1i.-That the definition of "shared health facility" in the pro­
posed new Section 1125 of the Social Security Act (Section 3(b) of RR. S) be 
amended by striking the last four words therefore, and substituting therefor, 
"other arrangements whereby a group of hospitals acting together provide 
services to the members of the group, or any public entity." 

SECTION Ii: .A]I[ENDMENTS REL.ATED TO PROFESSIONAL ST.AND.ARDS REVIEW 
ORGANIZATIONS 

Section 5 of the bill contains a number of amendments related to PSROs 
which we understand are intended to facilitate review by PSROs of services 
provided by "Medicaid mills." The section also contains other amendments 
pel:taining to the PSRO program and to data collection actievities for purposes 
of evaluating the impact of the program on health care services" I would like 
to comment on some of these. 

Sec. 5(h).-We question the ueed for subsection (h) of Section 5, which 
would amend Section 1165 of the Social Security Act. Under this section the 
Secretary is already directed and authorized to provid~ for correlation and 
interchange of the evoltunnous amount of data and informaton that is col­
lected by agencies and organizations having reeview, control or administrative 
functions unde.!: l\Iedicaid. This existing authority to Obtaill and ~eorrpllltA ('ur­
rently available data appears to us to be adequate for eevaluation of PSRO 
actievities without reqniring the Secretary to set up a costly new data collection 
system. 

Sec. 5(a)(.~).-This proevision of the bill would completely rewrite Section 
1155(g) of the Social Security .Act. The current law mandates reeview of iristi-
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tutional services by PSROs and permits them to take on additional review re­
sponsibilities such as review of long-term and ambulatory care only if the 
PSRO requests such responsibility and the Secretary approves the request. The 
new Section 1155(g) proposed by Section 5(d) (4) of H.B:. 3 deals only with 
the priority the Secretary is to accord requests by a PSRO for review respon­
sibility with respect to services furnished in "shared health facilities," and 
makes no reference to PSRO requests with respect to review of other non­
institutional health care services. Thus, a qu!}stion may arise as to whether 
the Secretary would have authority under the proposed new Section 1155(g) to 
unilaterally require a PSRO to review such other health care services as am­
bl11atory care in a non-institutional setting without a request from the PSRO. 
The Secretary may not do so under present law, and we think language should 
be added in the proposed new Section 1155 (g) to make clear that it does not 
give the Secretary, in the absence of a request from the PSRO, authority to 
unilaterally require a PSRO to assume responsibility for review of ambulatory 
care and other health care services provided in non-institutional settings . 
. Sea. 5(b).-This section of H.n. 3 proposes amendments to Section 1154 of 

the Social Security Act, which deals with the condItional status of a PSRO 
dnring its trial period, that is at present limited to 24 months. We support the 
amendment that would authorize the Secretary to extend such trial periodZ for 
an additional 24 months. We understand that only some 15 or so PSROs are 
lH;:ely to qualify for operational status within the present 24.-month period, 
which is not too surprising 11 view of the fact that acceptable methodologes 
have not been e,sated for meeting some review responSibilities, such as long­
term care, aml~ulatory services and ancillary services. Some PSROs that have 
been in opera.ton for 30 months are still not able to perform all required re­
views. Allowing PSROs an additional 24 months of conditional status would 
afford time .por additional work on deye10pment of methodologies, time for 
more adequate training of the professional personnel necessary for performance 
of review requirements, and allow further time for identification of appropriate 
factors for data collection. We feel the provision would be further strengthened 
aud imlJroved by including, in tb.e amendment, author,ity for a PSRO to have 
operational status for certain review :responsibilities 1!.nd condition.al or trial 
status for other review responsibilities. This would make possible a. smoother 
implementation of each additional review requirement assigned to a PSRO. 

Since no adequ<.te definition exists for "ancillary services," which may 
include anything from food service to housekeeping and grounds keeping items, 
we feel the specification in Section 5 (b) of. the bill that review of services 
provided by 01'. in hospitals shall include review of "ancillary services" is in­
appropriate at this time. Frankly, we don't believe that anyone knows how to 
conduct reviews of such items, and we know of no studes regarding the cost 
effectiveness of conducting such reviews. We would like to see the phrase 
"(includjng ancillary services)" removed from the revjp' • "£ Section 1154 (b) 
of the Social Security Act that is proposed in Sec. 5 (b) OL .~. 3. 

Sea. 5(a.).-This Section of H.R. 3 would amend Section ",152 (a) of the Social 
Security Act to provide that when a PSRO, whether conditionally deSignated 
or otherwise, performs review responSibilities in a competent manner,c similar 
review and control activities will not be required, e:s:cept as specified by the 
Secretary. We certainly agree that duplication of functions and review, certi­
fication and similar activities shOuld be stopped when a PSRO is doing a 
satisfactory job, and we wholeheartedly support this ll.mendment. 

lsea. 5(o).-Section 5(c) of the bill would amend Section 1155 (h) (3) of t..~e 
Social Security Act to give PSROs authority to abstract pertb:lent records of 
providers of services in connection with their review activities. We have no 
objection to the abstract;ing of pertinent patient care records. 1 would li,ke to 
point out, however, that the business of PSROs is the review of patient care 
and. not review of the business pra,ctices of providers. There are many records 
of a health care institution or other provider, such as personnel records, that 
RW not directly related to the PSRO revle}V of health care services and ougbt 
not to ilJe open to PSROs. Such matters are the corporv.te responsibility \)f an 
institution's board of trustees. PSROs should be able to examine and abstract 
only pe'rtinent patient care records, and to clarify tM point We ;recommend 
that Sec. 115 (b) {3} of the Social Security Act be amended to read "examine 
and abstract pertinent patient care records of any practitiouer or provider 
(etc.) ." 
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Sec. 5m.-We understand this section of H.R. 3 is designed to clarify the 
legislative authority for the Federal government to assume the full costs of 
defensE\ of PSROs and any employees thereof in suits based on performance of 
the PSRO's dutieS and functions. It does, however,provide for the federal 
government to assume the costs of defending hospitals and their employees i]~ 
suits based on the carrying out of review functions delegated to hospitll.ls by a 
PSRO. We ask that you and your committees include such authority in Sec­
tion 5(j). 

SECTION 11: :MEDICAID AS PAYOR OF LAST RESORT 

Section 11 of H.R. 3 would add a new paragraph to Section 1902(a) of the 
Social Security Act, the purpose of which is to' make Medicaid the payor of 
last resort. We understand the provision is primarily aimed at achieving 
savings for the Medicaid program by denying reimbursement und.W Medicaid 
for care or services which some other agency, organization or pers()L. would be 
obligated to provide but for an exclusion or exemption from such liability under 
a contract or a state law. Regardless of the merits of the idea, we question its 
relevance in a bill focused on the elimination of fraud and a0use in the :i\Iecli­
care and Medicaid programs. 

Our concern with regard to Section 11 as drafted is twofold. It could operate 
to leave providers "holding the bag," that is, receiving no payment for services 
provided some Medicaid eligibles, and it could seriously delay Medicaid reim­
bursement payments due providers. 

The section would prohibit payment by the Medicaid program for certain 
services provided Medicaid eligibles because the services provided are presumed 
to be covered under another program or medical insurance policy. Such pre­
sumption could be made despite the fact that a state law, such as a state work­
men's compensation law, or a proviSion of a private medical insurance contact 
senes to exclude or exempt the non-Medicaid source from liability to pay for 
the services that have been provided. While Sec. 11 of H.R. 3 would effectively 
bar Medicaid payment for the services in such instances, it contains no assur­
ances or requirement that payment will be made by another coverage or pay­
ment source. This could result in additions to the "bad debt" burden of a hos­
pital or other provider that would eventually show UP in higher bills for other 
patients. 

A second concern regarding the provision arises from the fact that it does 
not address such issues as how a provider can determine in each individual 
case whether any agency, or other person may haye an obligation to pay 'for 
the services being provided a Medicaid eligible. We fear payments due pro­
viders under Medicaid w')uld be slowed down greatly and that the potential 
impact of such delay could be quite serious from a cash flow standpoint; We 
believe this proviSion needs further study. . 

Recotmnenaation.-That Section 11 of H.R. 3 be deleted from the bill amI 
accorded further study. 

Finally, Mr. Chairmen, I wish to point to the simple fact that "Medicaid 
mills," despite the occurrence of fraudulent activities, provide a large volume 
of services which may be of qUestionable quality to poor people who have few 
alternative places to go for care. Such alternate sources of care are for the 
lllost part the outpatient departments of large inner City, public and voluntary 
nonprofit hospitals. These hospitals ar.e already in serious financial straits and 
the nonrespousiveness of Medicaid with respect to patient eligibility and less 
than cost reimbursement for outpatient services are very significant factors. 
Poor patients who need health care are often not eligible for the :i\:Iedicaid pro­
gram, and the hospital winds up witn a bad debt. Even when Medicaid eligi­
bility is establiShed, reimbursement payments for outpatient services are fre­
quently below the hospiu\l's costs. It should be recognized that the hoped-for 
closing of fraudulently operated Medicaid mills will increase the difficulties of 
those who are striving to serve the poor well and honestly. We believe, there­
fore, that your Committees should consider ways to make it easier and simpler 
fOJ: poor patients to apply for an¢!. establish Medicaid eligibility and ways to 
ensure that hospitals are paid the full cost of ambulatory care proviiied Medi­
caid beneficiaries. While this is a matter that may be more appropriate in con­
nection with the Medicare and Medicaid Administrative and Reimbursement 
Reform legislation which we understand is to be considered at a later date, 
the seriousness of the problem impels me to bring it to your and your Com­
mittees' attention at this time. 



233 

Mr. Manzano will now present the Association's testimony on H.R. 4211. 
Mr. MANZANO. We understand, Mr. Chairman, that the primary subject of 

this joint committee hearing is legislation to improve the ability of government 
to prevent, detect and punish fraud and abuse in the Medicare and Medicaid 
programs, but that you have decided also to give consideration to H.R. 4211. 
This bill, which was just introduced last week, would modify Section 1533(d) 
of the Public Health Service Act and require the Secretary of Health, Educa­
tion and Welfare to dC';elop and establish a uniform functional accounting 
system which would be mandated for use by institutional providers of services 
under Medicare and Medicaid. It is our understanding that the original intent 
of Section 1533(d) was development of accounting and statistical systems to 
improve reimbursement of health care institUtions and was not related to the 
issue of fraud and. abuse in government health programs. If this latter issue 
is to be dealt with in Section 1533(d) of the PHS Act, the work that has been 
done toward implementation of the Section should be carefully examined to 
determine whether it serves this additional objective. 

In various ways, the original Section 1533 Cd) may not serve the present 
purpose and intent of improving the glwernmimt's ability to curb fraud and 
abuse. For example, the current Section ':1!:i3iJ. {{H ~lrovides for development of a 
uniform system of calculating rates W :)(;0 I(!h1;1i~.·":1 health insurers of all kinds. 
The proposed amendments contained hl E.R. ,\·::;r " suggest that the Secretary of 
Health, Education and Welfare coull dIU<I!!!' sl~("h reimbursement in any way 
he chooses, and then require all" hospithls ~"1 ;:ll~er into arrangements with Blue 
Cross and other private insurers, as well. as with Medicare and :M:edicaid, that 
adhere to the reimbursement approaches designed by the Secretary. 

Instead of attempting to respond to every provision in H.R. 4211 as intro­
duced, I will discuss in broad terms uniform accounting practices and unform 
productivity measures, discharge abstracts and billing. 

UNIFORM ACCOUNTING PRACTICES 

If we have correctly identified the intent of H.R. 4211-accurate reimb11l'se­
ment and improved comparisons-it seems to us the logical way to proceed is 
to determine what accounting measures are required to advance these pur­
poses. The data that will be used for these purposes will have to be incorpo­
rated in reports to those who approve rates or make payments. TInts, the mat­
ter to be addressed is such reports. For these reports to be the basis for com­
parisons among institutions, the institutions that are to be compared must 
submit reports that are uniform. But this does not mean that every hospital 
in the United States must submit its report on an identical form or baSis, be­
cause meaningful comparisons cannot be made between a 10-bed rural hospital 
with simple services und a 1000-bed medical center. Simila;l' institutions should, 
however, report Similarly. Data suitable for uniform reporting should be col­
lected for t!;!at purpose, and we do not argue against further ,appropriate 
accounting rl!quirements that are needed to yield uniform repo~ts:. Eo,\vevel', 
establishm:mt of uniform accounting requirements that go beyond the need is 
not good in its~lf. Where accounting requirements unrelated to a known objec­
tive are imposed, 'they are likely merely to increase accouating costs to no 
advantage. We urge that reqUirements of this sort be rejected as counter­
productive to our efforts to J:educe health care costs. 

While the proposed language for ame~ding Title XVII! of the Social Se­
curity Act (Medicare) suggests use of the uniform accounting system that 
would be mandated for Medicare and Medicaid reimbursement for such other 
purposes as income tax reports, SEC reports, internal management reports, 
and corporate reporting to stockholderS, a system developed for reimbUrsement 
is not likely to be suited to these other uses. ImpOSition of new l'equili'ementi< 
will thus be costly and involve the use of more than one accounting sYf:item by 
mallY hospitals. : 

A large Portland, Oregon, accounting firm recently undertook a study cf the 
hospital costs that would be associated with conversion to a uuiform functional 
accounting system such as this bill proposes. Their study reports that costs of 
such conversion range from :ji5,000 to .$50,000 for a Single hospital, and that the 
typical cost would be $20,000. On a national basis, the total conversion cost 
would be $140 million, and this does not include the significant cost of muin­
taining a separate system for internal munagement control purposes. 

S7-1126-77--16 
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UNIFORH PRODUCTIVITY :MEASURES, DISCHARGE .ABSTRACTS AND BILLING 

There is very limited capacity and knowledge for measurement of the pro­
ductivity of health care services, which the bill proposes be undertaken. For 
example, there is limited capacity to measure the success of curing illness and 
there is virtually no measure for the degree to which the pain of those who 
cannot be cured is eased. Although !'ome measures of input and output exist 
for some operations and cost cente!:s, they are at best, only indicators that 
often change as a result of changes in technology and medical practice. 

Application of uniform measures of productivity, assuming their feasibility, 
would requtre the collection and reporting of difficult statistics which would be 
very costly, parti 'ularly to ensure relia'bility and validity. In addition, such an 
effort would duplicate and replace existing specialized methodologies and sys­
tems in many hospitals without any recognizable benefit to the hospital or to 
the community at large. Clearly, the cost of this proposal would far outweigh 
its potential benefits. 

The bill also proposes establishment of a uniform discharge abstract. The 
American Hospital Association has long been on record as opposing a uniform 
abstract for collecting patient discharge data, yet we do support the establish­
ment of an appropriate compilation of uniform discharge data and standard 
!lefinitions. The specification of a uniform data abstract form would necessarily 
require hospitals to incur costs in converting from existing systems designed 
for their use to new systems to meet the new reqUirements Pl'oposed in the bill. 
In most cases, hospitals, using existing data systems, are capable of and 
already do collect the necessary data required by a multitude of federal and 
state agenCies. Here too, we must caution YI)U concerning the considerable 
additional expense in system conversion and duplicate data preparation. 'l'he 
American Hospita~ Association has long supported the concept of a national 
uniform billing sY'item. Since 1968, we have worked with J;epresentatives of 
the Bureau of Health Insurance, Social and Rehabilitation Service, and other 
third-party payer groups to get acceptance of one billing form that would save 
millions of health care dollars annually. I must point ont, however" that it has 
not been hospitals who have delayed the implementation of this uniform bill. 
Rather, the government, with its ever-increasing complexities in state and fed­
eral regulations, has prevented its easy development and implementation. We 
support continued efforts to finally achieve this goal. The remaining problem 
hindering the necessary cooperation of all payers is found in I'¥.I;edicaid. If 
legislation can resolve this issue, we would be most happy to cooperate jn its 
development. 

In view of the above, we are opposed to H.R. 4211 in its present form. You 
may be sure, however, that we stand ready to assist in any wa~r we can to 
modify the bill to facilitate its purposes of improving the accuracy of reim­
bursement determinations and improving our ability to compare like institu­
tions that provide like services. 

We will be pleased to respond to any questions from the Committees. 

Mr. ROGERS. As I understand it, you do support H.R. 3. I thought 
the American Hospital Association had recommended a uniform 
system of accounting to its members. Have you not ~ 

Mr. lVIANzANO. The definition of uniform accounting, I think, is the 
issue which we have to address. The American Hospital Association 
has publiBhed a chart of accolmts which is available to hospitals in 
establishing their accolmting systems. ' 

However, the chart of accounts is applied by the hospitals to 
reflect their particular organization and the particular mix of 
services they present. The problem with going beyiJncl that to impose 
a uniform system that all hospitals would lULYe to use suggests that 
ehe kind of detailed reporting, the kind of accounting records would 
have to be identical from institution to institution. 

This would not be purposeful, because hospitals are different. They 
have different service., and they are organized differently. 

l 
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Now there is a body of uniform reports which we think are 
entirely appropriate, and there needs to be, of {lOUl'se, a means to 
collect that datil, in such a way so it is reported meaningfully to 
whoever requires the data. ",Ve h(1ve supported uniform reporting. 
I think that to proceed--

~£r. ROGERS. I thought you went beyond uniform reporting. You 
l'ecommendecl the uniform 2.ccounl;ing systems, did you not, to your 
members? 

Mr. MANZANO. No, sir. 
IvIr.RoGERs.Never~ 
Mr.l\fANzANO. No}sjr. 
l~fr. ROGERS. Some of the hospitals told me that you did. You never 

recommended th€', uniform system ~ 
Mr. MANZANO. No, sir. 
Mr. ROGERS. 1\That is it that you have recommended ~ Other than 

just the reporting~ 
:&:fl'. 1\LmzANo. Well, we have basically provided them a tool for 

them to use in establishing accounts, but they may use it in accord­
ance with their own internal ancl functional needs. 

Mr. ROGERS. I understand. You recommended it to them, didn't 
you ~ Yon said it is up to them to use it, but you recommended it is 
it useful tool, didn't you ~ 

lVIr. j\UNZANO. :Mr. Chairman, I would like to describe, for instance, 
a couple of situations where you mig;~+. see '.vhere there would be 11 

difference in how accounts would be set up. 
A hospital, for instance, may not have in its operation an intensive 

care unit. It would not use, therefore, anything that collects data 
on that kincl of operation. 

Mr. ROGERS. What hospital woulu ~ 
Mr. ~UNZANO. Well--
Mr. ROGERS. If you don't have the service, you don't have to have 

that accounting system, I presume. I think that's common sense. . 
",Vhat else~ 

Mr. lVLmzANo. ,,yell, there's a-the level of detail that this bill 
suggeilts, for instance, requires that there be postings to part,icular 
subaCc01Ults. Subaccoullt.S lliay or may not be useful ill. an institution, 
depending upon its own internal ,H!counting needs. Accounting is pri­
marily designed to provide an internal management report so you 
c,\,n teU how well a manager is doing, what he is spending on, what 
he is not spending on. It reflects to a large degree the structure and 
organization of that institution. 

Now I don't think the issue is whether or not the hospitals are 
" reporting identically or accumulating data identically for purposes 

of reports. I think clearly we would not have allY problem with that. 
The problem is if you require the hospitals to post and install a 
detailed accounting system--

lVIr. ROGERS. Let me add this: . 
r You can have them aU report what is the cost for a day's stay in 

the hospital. You could have them all repoi"t a certain item to you. 
But if making up tllat item is not the same as given in the testimony 
by Congressman lVIoss, whether you do it by units of radiation or 
just patIent clays, then what happens ~ 
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~Ir. 1fANZANO. Congressman Moss, and I believe you have also 
cited the California system which does have under its cost disclosure 
act--

Mr. ROGERS. I don't think he cited that as necessary. He said they 
did have a system. 

Mr. :MANZANO. He also cited, I believe, the Washington system. 
In these States there is a State-defined system for reporting and there 
is a State-defined accolmting program. 

That accOlUlting program, like the one that is proposed here, is 
functional in nature and what occurs in those hospitals is that they 
keep their accounts on a day-to-day basis as they have always done. 
They reconcile to the State-im::?osed functio:;:).al accounts once; and 
iTom that, they then submit [;heir reports. 

The way this bill approaches it, at least within the context 
developed in .1533 ( d) ~ it wond go the other way. The hospitals 
would be required to do day-to-day accOlUlting in accordance with 
the bill, reconcile monthly to their own internal accounting needs. 
We think that is backwards. 

Mr. ROGERS. I am not sure. I think there is a great deal of flexibil­
ity .. 

I might say, too, the "Washington State Cost Comm.ission, rather 
than having the experience you seem to think may come out of it, 
showed that for some $35,000, where the comptroller of the hospital 
spent, they saved $350,000 because it helped them with internal 
matters. 

Mr. 1\~fANZANO. I think you are talking about the one example cited 
by Congressman Moss. I don't know whether that example would 
reflect the situation in most institutions whereby a conversion of 
accounting systems would suddenly reveal a whole bunch of areas 
requiring that there be management changes to generate that kind 
of savings. 

Mr. ROGERS. 1\fight I say you might look at it because I think you 
nilght be surprised that it might well happen, because in some of the 
experiences I have seen where you have for-profit organizations vis-9,­
vis some nonprofits, we find some rather different experiences. It 
might be well for us to look at that. I would hope you would before 
you get your position in concrete. 

Dr. GEInuG. If I could go up just one step further on that, I would 
like to be very sure that we are clear. If the basic purpose here is in 
fact to get data which has substance in terms of being uniformly 
collected and uniformly reported, we have agreed to that. Our poiIit 
of resistance is the matter of a prescribed uniform functional account­
ing system. 

"What we are really saying-and I believe you will find there will 
be testimony from other people not related to the hospital industry 
that supports this-that the purpose you seek can'be achieved within 
present systems that now provide the flexibility not only for gov­
ernmental reporting for SEC and for a host of -other Federal agen­
cies, but in fact provides the management its tool. 

1Vhen you use a specific and single instance that management save 
$35.0,000 in its conversion, I would submit, while I have nothing to 
bnck this up, that effective hospital management in many areas, 
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"" hecanse thf~y have designed systems which meet their management 
l1e~ls and pt€>l'ugativ~s, arc in Iv,ct saying,money you a:r;e not awareyf. 

l' llItber, the comparIson of a one-tIme mvestment WIth some savmg 
• as was sug-gested is inadequate because therewill be in our judgment 

and from- our discussion with institutions a continuing operational 
cost for two separate systems. 

I think the AlIA is not that far from your goal, but we do believe 
that a major mistake is being made if you put this uniform and 
rigid accounting system requirement in. 

Mr. ROGERS. vVell, I am not sure that the--that you properly 
interpret the intent of the bill. I think we better look at that. We 
will have discussions with you. I would hope that you would have 
discussions with the staff, see what the intent is, because I am not 
sure you have interpreted the intent correctly. 

l'.fr. :i\1ANzANO. We will. 
Mr. ROGERS. ~fr. Carted 
Mr. CARTER. Thank you, Mr. Chairman. 
It is certainly good to dee you gentlemen this morning. 
Some witn.esses have expressed concern rubout involving PSRO's 

in the l-eview of shared health facilities. What is your position on 
this issue? 

Dr. GEHRI(}. BasjcaUy :in our comments we did not object to the 
bill which in a sense pm'lided the Secretary apportunity to give a 
priority to a request ITom a PSRO to review the medical mill or the 
shared health facility. We have not objected to that. There is in the 
bill, in our judgment, a possibility for misunderstanding that there 
is a change of authority so that the Secretary could initiate such 
review on his own. 

I believe the original legislation-I have assumed the intent of 
this bill is merely to permit the Secretary an opportunity to establish: 
a priority where the PSRO has requestBcl such authority. 

Mr. CARTER. Do you think the State agencies would be better 
equipped to assume this responsibility~ 

Dr. GERRIG. Of the PSRO review for this activity ~ 
Ur. CARTER. Yes. 
Dr. GEHRIG. We are really anxious, Mr. Carter, to finally get 

someone who does the re-v-iew. We supported generally PSRO and 
institutional review. We are presently concerned because of what has 
been reaJly a dual review ill some areas. 

I \Vould suggest that while we don't address it specifically, that 
we do support the PSRO review of these types of faciliti~s where 
it is requested. 

"Ve are delighted with another aspect of the bill, which provides 
that where a conditional J?SRO review is considered adequate, no 
other conflicting review need be continued. -

Mr. CARTER. Are you concerned that the bill's proposed emphasis 
on ambulatory care will detract from PSRO's ability to review the 
in-patient care adequately ~ 
- Dr. GEIDUG. I b~lieve as long ~s the P~RO has---:--and we ar~ going 

to assume they WIll be responSIble bodies---the rlght to request an 
extension of their authol'ity,that they will hopefully only do it in 
those areas where they are on top of the job that they are already 
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doing, . that is in patient review. I would hope that the way the 
mechanism is set up, which dOfJS not mandate it, will permit a PSRO 
only to bite off additional work as it has the capacity to assume it. 

Mr. OARTER. Thank you, Mr. Chairman. 
Mr. OTTINGER [presiding]. I have no further questions. 
Do you have a question, Ml'. Duncan ~ 
l\fr. DUNCAN. I would Hke to compliment both of you gentlemen 

for your fine statements; rond I think you well lmderstand the prob­
lem and also you well ul1Clerstand the subject matter as well as any 
witnesses we have had. 

Is there anything that the hospitals can do ~ Can you do anything 
better to help control mmecessary hospitalization and procedures ~ I 
know sometimes you have difficulty with the physicians in scheduling 
their time and surgery and so fOl:'th. Is that a problem that you can 
do anything about? 

Dr. GEHRIG. Yes, Mr. Duncan. Re!Llly our feeling' has been that­
but could I i'Ry first we are llilUsually sensitive to the cost problem. 
We are tryir,J everything we can that directs itself at cost. We have 
supported certificate of need and other things aimed at controlling 
capItal investment on the one side. 

On the other side is the area you mentioned of utilization. Here 
we have prior to the PSRO enactment in the Social Security A.ct 
developed an institutional review program which now lir>..ks itself 
with PSRO. \¥ e believe it is this peer review tha,t has to get off the 
ground to be effective in controlling the institutional use. 

Mr. DUNCAN. Do you think pe.rhaps that the matters such as 
developing uniform accounting system and adequate control might 
be better considered in other legislation? It was suggested by some­
one, perhaps the Ohairman, earlier~ther than the legislation on 
abuse and fraud ~ 

I know the administration apparently is recommending something 
on cost control. Do you think we might better cover that in that 
proposed legislation rather than the abuse and fraud bill we are 
into now? 

Dr. GEHRIG. Mr. Duncan, I thinl;: you have stated very clearly the 
feeling that we have, which is that this issue could better be consid­
ered, as I believe Ohairman Rostenko\yski indicated earlier, in the 
later social security legislation. I do state beyond that-and we have 
placed our position as clearly as we are able, that we are opposed to 
the inclusion of a uniform functional accounting system at any time, 
but we do believe that discussions of it, might well be more appro­
priate in the subsequent reform legislation. 

I would like to ask Mr. Manzano if he has something to add to that. 
Mr. MANZANO. In the course of.the preceding testimony, I believe 

Oongressman Moss identified one of the problems was accumulating 
data so they could identify what the problems were. I think a pre­
vious testimony indicated they were unable to collect information to 
establish profiles of patients and providers. 

The data for the establishment of these profiles is ill fact already 
provided through the claims syetem data. The problem is not that 
the data is not being provided. The problem is being able to manipu­
late the data in such a way that you can publish meaningful reports 

• 
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and accumulate from many records the IJictul'e of a particular bene­
ficiary on behavior of a provider. That is not going to be helped by 
any uniform accounting system. 

A lot of the data actually specified in this bill is ah'eady present, 
to a large extent. For instance, 'within medicare and medicaid, there 
is in effect a uniform bill today, That is the data which is provided 

. in the medicare claim form which most medica,id programs also use. 
The information that is required for abstracting of health care is 
largely also present today in the claim form. 

There is, in effect, a lUliform report specified today in the nature 
of the medicaid cost which is a uniform report as youha\'"enationally. 

I think the point is that someone ought to, I think, pay attention to 
what are the meaning ful reports that are needed at the tail end for 
purposes of surveillance and review. 

I am afraid that the emphasis is being given to the development 
of very large expensive systems without any clear perception of how 
they will be used finally. I think that's the point. 

"Whatever can help to develop useful information and useful 
reports, I think is absolutely correct; but to specify generic adoption 
of things like productivity mep .. sures, generic adoption of massive 
reporting and massive revision to accounting systems, where there's 
never heen a demonstration of even the nature of the reports that 
will be required, much less how they will be used, I think is a problem. 

Today there are examples of reports from a financi::!.! product in 
California and Washington that has been specified. I have yet to 
see how those have been used in any meaningful '\'ay by the reim­
bursement programs. They were essentially designed for public dis­
closure of costs or for the development und use of a rate review. 
system. That's not the stl,me thing that is being discussed here. 

Mr. DUNGAN. You indicated, I think, in your words, that we have 
hospitals and we have hospitals giving different kinds of services and 
supplying different needs. , 

Mr. :MANZANO. Yes. 
Mr. DUNCAN. Don't you think perhaps we should have a different 

reporting system for smalle;L' hospitals than the larger hospitals~ 
Mr. MANZANO. Yes, I do. 
I think that a lot of reconciliation can be made between various 

similar hospitals through the design of the reporting system, but 
that you don't need detailed accounting systems within those hospitals 
which are absolutely identical. 

Mr. ])UNGAN. Thank you, gentlemen. 
Thank you, Mr. 0hairman. 
Mr. ROGERS [presiding]. Thank you very much for being here. 

We are grateful to you. 1iVe would be glad to have you be in touch 
with the committee on the uniform accounting provisions. 

The next witness will be the Blue Cross ASSOCIation. 
Your statement will be made a part of the record in full. 

STATEMENT OF D, ANN SALADINO, SENIOR DIRECTOR, HEALTH 
CARE SERVICES, :BLUE CROSS ASSOCIAT!ON 

Mrs. SALADINO. ~rhank you, Mr. Chairman, distinguished Chair­
man, members of the joint committees, I am Ann Saladino, scnior 



240 

director of the Blue Oross Association, the n~tional coordinatin~ 
agency of th'3 '70-member Blue Cross plans in the United Sta,tes.anCi. 
Puerto Ri,~o. 

The association is a prime contractor to SSA for the medicare .-
program. Individual Blue Oross plans are subcontractors to the 
association for this program and many also administer the medicaid 
program in their territories. 

I thank you for this opportunity to offer our views on the medicare 
and medicaid antifraud and abuse amendments,. H.R. 3. 

It, is regrettable that such legislation is necessary, but the reality 
is that the sheer magnitude of the medicare and medicaid programs 
increases the potentIal for fraud and .abuse. In addition, the age, 
physical condition, and socioeconomic dependency if beneficiaries 
of both programs compolmds the problem. However, the vast major­
ity of providers are honest and we believe they will support your 
efforts to eliminate fraud in the health care delivery system. 

IVe believe that abuse stems largely from provider misinterl-'reta­
tion and regulations, lack of appropriate incentives or regulatory 
gaps. 

,Ve are in full support of legislation and programs aimed at in­
suring that money is not paid to ineligible persons or institutions 
and that appropriate act.ions are taken against those in violation 
of the laws. 

The Blue Cross Association and the Blue Oross plans are com­
mitted to overall cost containment in the health care delivery system. 
Fraud and abuse detection investigation and ultimate resolution 
are vital elements in any <ltrategy to safeguard the integrity of the 
total health care dollar. 

Our comments on specific section of H.R. 3 are. 'based on the pre­
ceding general comments with particular emphasis on medicare and 
medicaid programs costs-both administrative and benefit. 

IVhile more detailed comments have been submitted for your COll­

sideration, I would like to highlight some points at this time .. 
We sU1.~port the prohibition against assignment by physicians and 

others foir services. While it does not provide a foolproof solution, 
it should reduce the opportunity for fraud and abuse. 

IVe support the disclosure of ownership and financial informa­
tion, recognizing the need for Government to have access to informa­
tion about the services for which it pays. We feel due cause should 
should be shown in making requests for information. 

IV-here potential fraud and abuse has been detected, Government 
ought to have the latitude to obtain any information it considers 
necessary. Therefore, the words in section 1124(a) (1) (D) "as to any 
significant", should perhaps be replaced by "as to the nature or 
extent of." Further revisions might also be necessary to allow Gov­
ernment to obtain information about any transactions between or 
among persons and/or entities or organizations owned or controlled 
by persons identified in section 1124 ( a) (1) (0). 

I thirlk that is the cross-reference you were talking about earlier. 
The definition of "shared health care facility," while improved 

in this version, still lacks clarity. The legislative intent is to require 
disclosure of irlformation about so-called "medicaid mills." However, 
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section 1125(3) (.A) could be interpreted to include all group prac­
tices which retain business or administrative managers. 

There are shared health facilities and group practices which are 
quite ethical and do serve the public interest. We do know) however, 
that the most common features of the medicaid mills are as described 
in your llew section 1125. The shared health care facility which is 
a taro-et for fraud and abuse investigation is likely to be an ex­
trelnely complex network of individuals, business and professional 
entities anel services all motivated for quick and substantial profit. 
The full weight of Government and its contractors' audits should 
be focused on the parties committing offenses. For this reason) we 
hope that in your committee report yOll will clarify that the defini­
tion applies to providers in situations where there is evidence of 
wrongdoing. . 
. We support the more stringent penalties for defrauding medicare 
and medicaid programs. 

We support the focus of PSRO's on cases of suspected fraud anct 
abuse. The major value of the PSRO program is that it formalizes 
peer review in Government programs for the purposes declared ill 
section 1151 of this act. 

While we have supported the PSRO program from the. outset, 
we have concerns about how it is evolving in practice. There is lilUCh 
evidence of a lack of coordination 'between Government agencies 
and the private sector, resulting in a costly confusion of roles and. 
responsibilities among hospitals, PSROs and fiscal intermediaries. 
While this is still an evolving program, much potential effective­
ness seems to be being lost. 

There are two aspects of R.R. 3's section 5, which we believe are 
of major significance. One: Mentioned at the outset, is that PSRO's 
will bring their professional expertise to bear on cases of fraud and 
abuse. The other is the recognition of the great need for evaluation 
.or PSRO effectiveness. We. strongly endorse this move to formalize 
the PSRO eV"aluatioIl 'Process as a priority item . 

.As intermedi.aries, we are 'concerned with the lack of £nal regul(l.­
tions and instructions for most of the activities of current practice. 
As private third party payors, we have long supported peel' review 
mechanisms and believe PSRO's could be utilized in our private 
business where there is demonstrated effectiveness. We, therefore, 
have a vital interest in Govel'llment's diligent evaluation ancl judg­
ment of the cost and quality of the USRO program. 

Many of the amendments related to PSRO's in H.R. 3 affil'lll 
curl'ent practices butlbecause of existing gaps in coordination and 
re~dions, we are concerned that the changes mllY not be accom­
plIshed as readily as you would hope or expect. 

The following comments address certain specifics in H. R. 3 : 
We strongly support the reaffirmation of the scope ancllilllitations 

of PSRO responsibility in the first section. 
The ibm would make it easier for PSROs to attain designation 

by the Secretary as "qualified" by omitting the requirements for 
proven capability in long-term care review; However, while orr;dt­
ting long-term care review, the amendrilent adds ancillary servi~les. 
This addition coulC!- thwart the intent of the legislation to mo~(e the 
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"qualified" designation easier to attaill. Ancillary review, like long­
term care review, is difficult to do on a concurrent basis and has no 
established and proven methodologies. 

We recommend that the amendment be revised to allow qualified 
designation for at least basic hospital review while other review 
activities, such as ancillary and long-term care review could be 
added wit.h temporary conditio~al designation.. . 

Further, we lUlderstand the llltent of the relaxatIOn of the reqmre­
ment is to make review possible in rural areas where the only doctors 
also own the hospital. It would be better to specify this as an excep­
tion rather than allow review by financially int;el'ested physicians 
as a general condition. 

vVe support the intent of patient medical information. However, 
we urge Congress to build in some tBstS of reasonableness. Duplica-
tion of existing data systems should be carefully avoided. . 

The bill appears to require the Secretary to provide '.Jy regulatIOn 
for the establishment of a new data collection syst~ll.. ::eparate from 
the PSRO manag3ment information system. We recommend any 
such duplication, if that is in fact the intent. 

Currently, the National Professional Standards Review Council 
must submit an mmual report, to both the Secretary and the Con­
gress. Unfortunately, the annual report .appears to be based on the 
new data system in subsection (h). lVe support the requirement that 
the Secretary submit such an annual report drawn from existing 
data sources. 

Gi ving priority to PSRO requests to review services provided 
by shared health care fa.cilities could have the possible effect of 
limiting expansion of PSRO activity into broader program areas 
of cost and quality. 

We recommend that the proposed section 5(d) (4) be added as a 
subsection of 1155 (g) which establishes priorities for the PSRO 
program, but does not exclude review of other health care services. 

lYe support section 5(i) (4) which re<J.uires PSRO's to ·furnish 
data for purposes of fraud and abuse lllvestigationsand health 
planning. 

lV'e support section 5(m) which places part B services under 
PSRO review authority. It is an important recognition of the lleed 
to link inappropriate hospital use with inappropriate physician 
services. . 

:Moving to the remaining sectiolls of the bill, we recommend that 
the intended scope of the subpena power by the Oomptroller Gen­
eral be clarified in the committee report and that a reasonable ex­
pectation of.wrongdojng be established as grounds for use of the 
subpena power. . 

Suspension of practitioners convicted of mec1icare- or medicaid­
rela,tecl crimes. vVe support this section. However, the suspension 
from participation in the program in and of itself does not protect 
the public from continuing fraudulent and abusive practices by the 
practitioners. Since suspension does not affect licensure, inappropri­
ate, unnecessary and excessive care can still be rendered and bil1ec1 
directly to the unsuspecting patient. Under thef.~ circumstances, we 
would recommend that there be full and complete disclosure of a 
practitioner's suFtpension to the public. 

'II: 
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",Ve believe the bill's section on disclosure by pl'ovidersof owners 
convicted of certain offenses may 1m too general. The indirect own­
ership or control interest ,and conviction history of an individual 
may not be Imowll to the provider in question. Providers who have 
not knowingly concealed or misrepresented the :facts should not suffer 
the same consequences as those who fail to disclose known informa­
tion. 

Section 9 and 10 of your bill, we support. In the, :final section, I 
would like to note that we see the practical effect of this section on 
meclicaicl as the payor of last resort as one which might override 
State statutes and private contracts for the purpose of providing 
a third party liability. We question the public ,policy justification 
for a Federal statute that contravenes a provision of State and/or 
private negotiatecl contracts. In the case of private contracts, the 
provision creates a form, of double taxation wherein J?rivate sub­
cribers are required to support the Federal medicald program 
through both income tax payments, into a general fund as well as 
premium payments fo]:' a private contract. , 

In conclusion, we .feel the H.E. 3 amendments are a positive step 
in the right direction, in 'addin?· means for detecting, focusing the 
professional expertise of PSRO s on the investigation, and provid­
ing more stringent penalties aIlel consequences :as deterrents to per­
pretators of fraud ~tnd abuse in Federal health care programs. 

vVe applaud your, efforts to maintain the public trust and thank 
you for the opportunity too:B'er our comments. . . 

lvIr. ROGERS. Thank you, 1rIs. Saladino. I think it would 'be helpful 
if yo:n. could perhaps give ns some s~~ges~ecl lang~lage for a bettet 
clefilutlOll for I>hl1red health: care faCllIty, If yon 'Could do thlft. Not 
now, but for the record. . . 

lVIs. SALADINo.1Ve would be happy to. 
[The prepared statement a~d subsequent sllbmission of suggested 

language, changes follow:]· . , 
, , 

STATEMENT OF THE BLUE CROSS ASSOOIATIOl)1' AS PRESENTED BY D. ANN SALADINO, 
SENIOR DIRECTOR, HEALTH CARE SERVICES 

lVIr. Chairman and Members of the joint Committees, I am Ann' Saladino, 
Senior Director of the Blue Cross Associa.tion, the national coordinating agency 
of the 70 member Blue Cross Plans in the. United States and Puerto Rico, . 

Pertinent to this hearing, the Association is a prime contractor to the SOcial 
Security Administration for the provision ot nationwide intermediary services 
under the Medicare program. Individual Blue Cross Plans are subcontractors 
of the; Association for this program., 

Many of our Plans also administer the Medicaid program in their territories. 
I thank you for the opportunity to share with you our views on the Medicare 

and Medicaid anti-fraud and abuse amendments, H.R. 3. In our review', we 
have also considered the related Senate bill, S.143. " 

l\:[anyof the provisions of these bills were contained in the earlier bills, 
H.R. 12961 a11(1 S. 3205, on which we offered comments in dntai\" I refer inter­
ested persons to our previons statements dated July 30; 1976, and. September 24, 
1976, for background information on issues related to matters now before these 
committees. Our prim; comments and those to follow illustrate our continuing 
concern for and support of the intent of these bills. 

That intent, best set forth in H~R. 3"is "to strengthen the capability of the 
Government to detect, prosecute, and punish fraudulent activities unde!! the 
Medicare and Medicaid programs and for other purposes." It is regrettable 
that such legislation is necessary, but the reality is that the sheer magnitude 
of the Medicare and Medicaid programs increases the potential for fra'Udand 
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abuse. In add:iion, the age, physical ~ondition and socioeconomic dependency 
of beneficiaries of both programs compounds the problem. Howev",r, we know 
that the vast majority of providers are honest and believe that they will sup­
port your efforts to eliminate fraud and abuse in these health care programs. 

We also believe that outright fraud is of much less magnitude than abuse. 
Abuse stems largely from provider misinterpretation of law and regulations, 
lack of appropriate incentives, or regulatory gaps. 

We are in full support of legislation and programs aimed at insuring that 
money is n()t paid to ineligible persons or institutions and that appropriate 
actions are taken against those in violation of the laws. 

The Blue Cross Association and the Blue Cross Plans are committed to over­
all cost containment in the health care delivery system. Fraud and abuse detec­
tion, investigation and Ultimate resolution are vital elements in any strategy 
to safeguard the integrity of the total health care dollar. 

Our comments on specific sections of H.R. S are based on the preceeding 
general points, ,vith particular emphasis on Medicare and Medicaid program 
costs-both administrative and benefit. 

SEOTION 2. PROmmTION AGAINST ASE'lGNMEN~' DY l'HYSIOTANS AND OTHERS FOR 
SERVIOES 

We support this provision. While it does not provide a foolproof solution, it 
should reduce the opportunity for fraud and abuse because it clarifies the 
illegality of factoring or use of powers-of-attorney agreements. 

SEOTION 3. DISOLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION 

Recognizing the need for government to have access to information abClut 
services for which it pays, we support this section. 

Our specific comments relate to the clarity of definit,ion, scope of e:('fort and 
administrative implications for both government and providers who are with­
out fault. 

While the provisions on disclosures have been substantially improved over 
prfwious proposals, they still leave consider.able latitude for the Secretary 
and/or Comptroller General to make requests for information without cause. 

Section 1124 applies to any request made for information, although it ap­
pear.s that information would be necessary in only three circumstances: 

1. Suspected fraud or abuse. 
2. Misapplication of the prudent buyer principle-that is, situations where 

excE'ssive costs are incurred arising out of poor business pra.ctice or conflicts of 
interest. 

S. Dealings between related organizations-wheJ;e business ia transacted 
between two entities which have common ownership or control and therefore 
normal arms·length business dealings may not take place. 

To protect. related o;rganizl).tions ,l).gll-inst unwarranted and e~cessive requests 
tOl: information, it would appear appropriate to llIilit the ciJ;cumstances. under 
which such requests c01,lld be Iilade. 

Qualifying langllage is ne.eded to limit reque:;;ts to those where ,a shpwing of 
cause can, be made UI).d to establish a IIlore reaso.nable level of r,eporting. In 
Section 1124 (b) , after the pluase "p;romptly comply wit}). any ;request," we SUg­
gest adding the phrase "accompanied by a showin,g of cause." 

We h.ave general concert). about what !!light consti,tute "signifi~ant business 
transactions" in Sectio)l1124(a) (1) CO). Where po,tential fraud and abuse has 
heen ,detected, government ought to hav.e the lll-titude to obtain any information 
it considers necessary.' Therefpre, the words "as to any l;1ignificant" in para­
graph (D) should perhaps be replaced ,b;y "as to any significant" in paragraph 
(D) should perhaI;ls be replaced by "as to the nature of extent of." Further 
revisiol;l might also be necessary to anow government to obtain information 
about any transactions between or among persons and/or entities or organiza­
tions owned or controlled by persons identified in Section, 1124 (a) (1) (C). More 
precise reporting requirements could then be identified through regulations. 

The amount of time allowed for furnishing information appears to need 
clarification as do the bases for suspension oJ: payments and contract termina­
tiol,l. The use of the v.erb "may" implies a choice of pursue or not .. We are 
not clear w.hether this is the intent, but recognize that it may well be deliberate 
wording to establish the option as a warning and the most administratively 



245 

feasIble approach. :A. blanket mandate could reSUlt in a high volllme of non­
cost effective efforts. We support thi~ discretionary approach but hope that 
regulations will focus on specific are1lS where present e:!qJerience or new evi­
dence indicates problems, with :reporting mandated for them. 

The bill should perhaps indicate that any potential for reinstatelnent of pro­
vider status is contingent upon compliance with a set of regulations that are 
specific to situations of provider status lost through fraud and abuse. Such reg­
ulations should alSo require a peri'Od of special reporting an.d monitoring for 
any provider" who have been reinstated. 

As we Sf !l about the earlier bill, B.R. 12961, the definition of ~'shared health 
care facility", while improved in this version, still lacks clarity. We understand 
that the legislative intent is to require disclosure of information about so-called 
"liIedicaid Mills." Section 1125(8) (A), however, could be interpreted to include 
all group practices which retain business or administrative managers. 

We recognize the ditllculty in defining share heall:h care facilities in such 
a way that it will include only the: illegal and unethical. There are shared 
health facilities and group practices which are quite ethical and serve the 
public interest. We do know, however, that thl~ most common featureso~ the 
:iUedicaid Mills are as described in your new Section 1125. . 

The shared health care facility which is a suitable target for fraud and 
abuse investigation is likely to ·be an extremely complex network of individuals, 
bUSiness and professional entities and sEJrvices all motivated for quic!t and sub­
stantial profit. The full Weight of government and its con,tractors' audits should 
be focused on the parties committing the offenses. For this reason, we hope 
that in your Committee Report you will clarify that the definition applies to 
providers in situations where there is evidence of wrongdoing. 

SECTION 4. PENALTmS FOR DEFRAUDING j\[EDIOARE AND MEDIOAID PROGRAMS 

We support this section with its more stringent penalties for those found 
guilty of fraud and abuse. The effects of this judgment on a practitioner's or 
entity's future partiCipation and the terms of it may need to be addressed in 
your Committee Report to more clearly tie in all related sections of B.R. 8. 

SEOTIOlt 5. A.MENDMENTS RELATEn TO l'ROFESSWNAL STANDARDS REVIEW 
ORGA.NIZATIONS 

We recognize the appropriateness of having the profeSSional resources of 
Professional Standards Review Organizations (PSROS) focus special attention 
on cases of suspected fraUd and abuse. 

The majo:1: value of the PSRO program is that it formalizes peer review in 
government programs for the purposes declared in Section 1151 of the Act. 
While we have supported the PSRO program from the outset, we have concerns 
about how it is evolving in practice. Government health care programs need to 
make the most effective USe of this professional expertise. 

There is much evidence of a lack of coordination between govetmnent agen­
cies and the private sector, With a resultant lack of clarity about roles and 
rl~sponsibilitilgs among htisPitalS, PSROs and fiscal intermediaries. While we 
rl!alize that this is still an evolving program, much potential effectiveness is, in 
fact, being lost. 

There are two aspects of H.R. 8's Section 5 which we believe are of major 
significance. Ohe, mentioned itt the :lUtset, is that PSROs will bring their 
p:l:Ofessional expertise to bear on cases of fraud and abuse. The other is recog­
n:ltion of the need for evaluation of PSRO effectiveneSS. We strongly endorse 
this move to formalize the evaluation process as a pronty item. 

As intermelUaries, we are MTlcerned with the lack of final. regulations and 
instructions for most of the r.ctivities of current practice. As pnV'ate third 
party payers, we 'have long supported prereview mechanisms and believe 
PSROS could be utilized where they have demonstrated their effectiveness . 

. ,., ].orany Blue CrosS Plans are considerlilg or are currently involved in pilot 
projects of this nature. Our private business us.c of PSROs must be structured 
to safeguard our subscribers dollars-bOth benefit andadminlstrative .. There­
fore, apart froin our intermediary concerns, we have aprl'vate business in­
terest in government's diligent evaluation and judgment of the effectiveness 
of thePSRO program-in terms 'of both cOi3t and quality. 
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l\lailY of Hie amendments related to PSItOsintroducecl in H.R. 3afIirm cur­
rent pl~actices but because of ,existing gaps in, coordination and regUlations, we 
an~ concerned that the changes may' not be accomplished as readily as yon 
would hope or expect. We pledge our cuntinued'support to resolve these diffi:' 
culties rind furtl1et the intent of the PSRO program and the present amend­
ments . 
. 'The following comments address certain specific in H.R. 3. 

1 .. We sripport Section5(a) ;w11ic11 says that where PSROs are found com­
petent and are delegated review responsibility by the Secretary, PSRO deter­
minations of inedrcalnecessity,. 'quality and appropriateness shall constitute 
the conclusive detcrminfi',:ion for llUrposes of payment. TIllS section affirms cur­
rent practice; Tllis particular affirmation of PSRO authority seems to be an 
improvement over earlier versions because it specifies that otller requirements 
with respect to eligibility or payments for benefitS' must still be satisfied. 
Therefore, it is clear that the Intermediary would retai.n responsibility for 
claims review \;0 determine eligibility, technical coverage issues and allowable 
costs and to monitor as required by the Secretary. 

2. Section 5 (b) would make it easier for PSROs to attain designation by 
tlle Secretary as "qualified" by omitting the requirement for proven capability 
in long-term care review. However, while omitting long-term care review, the 
amendment adds ancillary sen "ices. This addition may thwart the intent of the 
legisla Hon to make the "qualified" designation easier to attain. .Ancillary re­
view, like long-term care review, is difficult to do on a concurrent basis and 
has liO established and proven methods. Requiring ancillary review capability 
in order to be deSignated "qualified" could push PSROs eager for such status 
into costly and untested ancillary review systems; with the high probability of 
additional PSRO duplication of the data collection activities of the Inter­
mediaries. Congress should assure that ancillary review i::J as efficient and as 
cost-eff~ctive .as possible before "qualified" designation is given and monitori1lg 
by Intermediaries ceases. ' 

We recommend, in the interest 0:1: further. developing PSRO, ,capability, that 
tlle amendment be revised to allow "qualified" designation for at least basic 
hospital review while other review activities, such as ancillary and long-term 
Cfil,'e review could be added with temporary conditional designation to permit 
an orderly and rational development period. 

3. Subsections (d) (1) and (d) (2) loosen the conflict of interest prOvisions, 
both on a financial level and on a patient care level. The requirement that 
physicianS conducting PSRO review in a given hospital have no financial in­
terest in that hospital would be changed to no Significant financial interest. 
The requiremf.'nt that a review physician not be directly 0.1' indirectly involved 
in the patient care bein.; reviewed would be changed to not directly responsible 
for the patient care being reviewed. We do not believe these changes are wise. 

We understand that the iptent in relaxing the requirement is to make review 
possible in rural areas,where the only doctors available also own the hospital. 
It would be better to specify this as an eXl,!eption rather .than allow review by 
finanually interested phYSician::; as a general·condi.tion. Allowing physicians to 
review In hospitals where they have a financ~al interest will further decrease 
the possibility of objective review. As "Significant" is subject to varying inter~ 
Pretations, the call for "no significant financial interest" is no safeguard .. 

4. In Section 5 (c) we ret:ognize the need :1;01' PSROs to :Qave access to the 
records of providers under review and to be able to abstract. necessary patient 
care information. Our baSic concern with this amendment is the J)ossibility of 
of ever-expanding, duplicative data systems wNch it opens up. Because of the 
volume of abstracts potential in ambulatory cale review systems, we urge the 
Oongress to builo. in some tests of :reasonableness to assure that the costs are 
appropriate to the benefits attained. . 

5. Section 5 (h) appears to require the Secr !.tary to provide. by regulation 
for the establishment of a new data collection system separate from the PSRO 
Management Information System. I:1; this is indeed the intent of the amend­
ment, then we recommend against it because we have repeatedly talren stands 
against duplication of data collection systems. 

Incorporatulg this provision in Section 1165, which requires the Se{!retary to 
prOvide for the coordination of data gathering activities among PSROs, In­
termediaries and other, agencies to avoid costly duplication of data gathering 
efforts, could create a contradiction within the law. 
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However, we certainly are ill 'favor of tbe Secretary assuring that data 
necessary to evaluate' PSROs .objectively and on a timely basis are available. 
We believe this authority is already present in Section 1165; Timely and 
consistent rel~ulations could accomplish your objectives in this sectioll. 

6. We sUPI,ort Section 5 (1),' Currently, tlle 'National Professional Stalidards 
Review Council must submit an annual report, with few required elements, to 
both the Secretary and the Congress. We recognide the right, or perhaps the 
obligation of thf' Congress to lrnow the impact of its legislation. 'l'he detailed 
speci~cations in the req"Uired annual report are not excessive, although "(6) 
chan£'es in utilizoltion rates and patterns, and changes in medical procedures 
and practices attributable to the activities of the PSROs" will be difficult to 
determine. It is, however, the basic question in PSRO program evaluatiol'. 
Unfortunately, the annual report appears to be based on the. new data system 
in (h). We support the requirement that the Secretal'y submit such an annual 
report drawn from existing data sources and that evaluation be dilige.ltIy 
pursued by goverriment. 

7. Subsection (d) (4) . strike out 1155 (g) . whicIl requires that PSRO review 
be limited to services in institutions unless a PSRO specifically requests the 
responsibility to review otIler health care services, e.g., ambulatory care. The 
proposed new section 1155(g) states that the Secretary must give priority to 
:?SRO requests to review services given in shared health facilities (meaning 
"Medicaid Mills" ) . 

We support the intent of this language to focus new PSRO activity on .an 
area of potential fraud and abuse. However, a possible effect of this new 
emphasis may. be to limit expansion of PSRO activity into broacler program 
areas of cost and quality. The need for new review mechanisms for ancillary 
services, llew technology and long-term care must also be Weighed in con­
sidering limitations on tIle scope of PSRO activity. We recommend that your 
Committee Report clarify your intent with respect to the potential limitotions 
on the PSRO program implied by this section. 

We wonder if the intent of Congress is to limit tIle scope of PSRO :review 
and focus it on nroblem areas such as Shared health care facilities. The intent 
of this limitationsllould be clarified, While it would increase the role of PSROs 
in correcting abuses under the current Medicare and Medicaid programs, this 
limitation could limit the potential usefulness of PSROs in the broacler pro­
gram issues of cost and quality. The need for review mecIlanisms for ancillaries 
and new technology must TJe weighed in considering this limitation on the scope 
of PSRO activity. We recommend that the proposed Section 5(d) (4) be added 
as a pubsection of 1155(g) which establisl1es priorities for the PSRO program, 
but does not exclude review of other healtIl care services. 

R. We support Section 5 (i) (4) which require' PSROs to assist appropriate 
State and Federal agencies in fraud and abuse investigations by providing 
data and also gives them a similar role in assisting health planning agellcie::;. 

9. We support Section 5 (m) whicIl would place ;Part B services under the 
revi.ew authority of PSROs. It is un important recognition of the need to Ilnk 
inappropriate hospital use with inappropriate phYSician services. PSROs 
sl10uld make a major contribution in this area. We ouly urge that the ultimate 
processes to accomplisl1 this would be put to a cost-effectiveness test in the 
development stage rather than post facto. The Blue Oross Association has some 
experience in this t;vpe- of linlmge in our private b,lsiness processes and would 
be. please~l to'len(I its support in this endeavor. 

SECTION 6. ISSUANCE OF SUBPOENA BY COl\fPTROLLER GENERAL 

We fully support any step whicIl could increase the government's acceSs to 
informat.i.on which is necessary to detect and confirm fraudulent and abusive 
actions., . 

. This section gives a power to the Comptroller General that has the potential 
for extremely broad application. We recommend that the intended scope of 
that power be .clari:fied in the Committees Report and that a reasonable ex­
pectation of wrong-doing be established as grounds :for use of the subJ;loena 

p0r.:r~e have said before, the multiplicity of agencies and entities focusing on 
the investigation of fraUd and abuse will require close coordination. r.rilis is 
necessary for two illlI10rtant reasons: 
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1. Shared information and strategies for, investigation can expedite the 
mc>st timely, comprehensive and cost-effective detection and prosecution or 
fraud and the correction of abuses. 

2. ;Toint efforts among those responsible for government program integrity 
will eliminate many unnecessary or duplicative intrusions on the operations 
of legitimate providers and, since they are more likely to reveal gaps in pro­
gram policy and in providers' understanding of the programs, reduce the 
incident of non-intentional abuse. 

SECTION 7. SUSPENSION OF PRACTITIONERS CON'''ICTED OF MEDICARE--OR MEDICAID­
RELATED CRIMES: 

WE' support this section. However, the suspension from participation in the 
progr.am in and of itself does not protel't the public from continuing fraudulent 
anD. abusive practices by the practitioners. Since suspension does not affect 
li"ensure, inappropriate, unnecessary and ,excessive care can still be rendered 
and billed directly to the unsuspecting patient. Under these circumstances, we 
would recommend that thElre be full and complete diselosure of a practitioners' 
suspension to the public. Subsequent regulations ShO'llld address the dutation 
and terms of the suspension. 

SEC'£ION 8. DISCLOSURE BY PROVIDERS OF OWNERS CONVIurED OF CERTAIN OFFENSES 

While such disclosure is essential, this section is too general. The indirect 
ownership or control interest and conviction history of an individual may not 
be known to the provider in question. Providers who have not pnrposefully or 
knowingly concealed or misrepresented the facts should not suffer the same 
consequences as those WL<' fail to disclose known infl)rmation. 

SECTION 9. :FEDERAL ACCESS TO RE'JORDS 

We support these changes. 

SEc'nON 10, CLAI~rs PROCESSING AND INFORMATION RETRIEVAL SYSTEMS FOR 
MEDICAID PROGRAMS 

We support this change. 
SECTION 11 

The practical effect of this provision is that it overrides State statutes and 
privat.e contracts for the purpose of creating a third party liability. We 
qnestion the public policy justification for a federal statute that contravenes 
a provision of State and/or private negotiated contracts. In the case of 
private contracts, the proviSion creates a form of double taxation wherein 
private subscribers are required to snpport the federal medicaid program 
through both income tax payments into a general fund as well as premium 
payments for a private contract. 

Currently, f3ectio:l1902(a) (25) (A)"{B) and (C) provides for assurances that 
all reasonal',1e measures are taken to ascertain the legal liability of third 
parties wh(,re it does in fact exist. It is our understanding that States have 
not uniformly implemented third-party programs to identify Medicaid costs 
payable b'f a third-party. The HEW guidelines published in June of 1976 were 
designed co help States institute comprehensive third-party liability programs. 

CONCLUSION 

'.rhe Medicare-MedicaId: Anti-FTaud and Abuse Amendments contained in 
H.R. 3 are a positive step in adding means for detecting, focusing the profes­
sional expertise of PSROs on the investigation, and providing more stringent 
llen!l.lties and consequences as deterrents to perpetrators of fraud and abuse 
in federal health care programs. 

We applaud your Committees' efforts to maintain the public trust and thank 
you for the opportunity to offer these comme'ats. 
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DEFINITION OF SHARED HEALTH FACI.LITIES 

The Blue Cross Association has again analyzed the language of E.ll. 3 as 
it pertains to the definition of shared health facilities. . 

In both our written and oral testimony, our initial reaction Wll'! that tIle 
(Jommittee Report should indicate the definition is intended to apply to pro­
viders in situations where there is evidence of wrongdoing. 

We have again concluded that this is the only feasible approach. We con­
sidered language changes to Section n~5, particularly in paragrll.phs (3) (A) 
and/or (B) or additional language in the section on exceptions. lJ'urther, we 
eousidered an option of increasing the dollar limits in paragraph (3) (B). We 
were unable to better define a "shared health facility" to assure that it only 
·encompasses the potentially fraudulent and' abusive provider auti safeguard:; 
the IE'gitimate entities from unnecessary administrative burdens or misleading 
publicity. 

We do suggest that the following; 'word changes be considered: 
In Section 1125 (3) (A), after the phrase "such practitioners have a person" 

in line 17 of the bill ancl again in line 23 after the phrase "or a person", aud 
the phrase "including a practitioner who is also furnishing health ('are." 

This language would close an apparent loophole w -reby a practitioner could 
limit his income to fall Ullder the guidelines in ,-,,, 'ion 1125 (3) (ll) \\UQ 
"manage" the facility and so:r:vices for the other practitioners. 

As a final comment, it apP,)ars the key to assuring the intent is met is going 
to have to be the way it in enforced. We would recommend that Congress 
<!losely monitor the implementation of this bill and obtail1 an annual report on 
:ussociateu. activities. Such follow-up may be the most effective way of deter­
mining tile needed refinements, if any. 

1111'. ROGl~ns. Thank you, lYe are grateful for your presence here 
today. 

Next we ha\Te a joint presentation by Group H~alth Association 
of ..:\.merica. ,Jeffrey CoheJan, executi ITe director, and our distinguished 
former colleague and the Kaiser Foundation Health Plan, Gibson 
Kingl'en, consultant and also accompanying them is Harold Frank 
Newman. 

Your statements will be made a part of the record. 

STATEMENTS OF .,EFFERY COHELAN, EXECUTIVE DIRECTOR, AND 
HAROLD FRANK NEWMAN, M.D., VICE PRESIDENT, GROUP 
HEALTH ASSOCIATION OF AMERICA, INC., ACCOl'lfPANIED BY 
GIBSON KINGREN, KAISER FOUNDATION HEALTH PLAN 

Mr. COTIELAN. I am Jeffery Cohelan, executive director of the 
Grolll) Health Association of America, Inc. I am accompanied by the 
distingn.i.;::!'~d physician, Dr. Httroid Frank Newman, former chair­
man of the board of Group Health Association of America, and cur­
rently vice president of the Kaiser Foundation Health Plan and by 
Mr. Gibson IUngren of the Kaiser Foundation Health Plan, 

Group Health Association of America, Inc" is th(~ trade associatior~ 
of the major prepaid group practice plans :in the United States. As 
this committee is well aware, the prepaid group practices 'Were the 
l)rec1ominant organizations used as a basis :f!or the enactment of the 
HeaJth Maintenance Organization Act of 19,73. While not all of our 
member plans have qualifiedlUlcler that act they a.rt> more frequently. 
than not referred to as I-IM.O's, 01' health maintenance organizations .. 

Our 72 member plans represt':llt a proven system .of efficient health 
.care delivery. InfO's are generally aclrnowJedged more economically 
than the medical care commmlity at large. This is attributed in large 

87-626-71--17 
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part to their operation on a prepaid basis at fixed premiums, which 
gives these plans incentives to keep costs low and to control utiliza­
tion. At the same time, these plans have demonstrated that quality 
of care need not be sacrificed in order to achieve cost containment. 
Moreover, our prepaid group practice plans have shown that the twin 
goals of cost containment and high quality care can be achieved with­
out abusing either the consumer 01.' the consumer's pocketbook. 

It is in this context that we congratulate the committee for consid­
ering H.H .. 3, the medicare and medicaid antifraud and abuse amend­
ments. Legislation of this type has long been needed and we support 
your ~:fforts. However, we "\vouldlike to take this opportunity to urge 
you to consider additional amendments which I will describe in any 
{ollowing remarks. These amendments would enable r-IlV[O's and 
direct service prepaid systems to provide services to medicare and 
medicaid beneficiaries on the same basis that they provide servicfs to 
their other subscribers. In tl~i~ ;uny the medicare and medicaid pro­
grams ",ould reap ~he full benefits of the cost-saving measures inher­
ent in HMO operations. Fraud and abuse in the medicare and medic­
aid programs arc inexcusable and abomimlble. Needless surgery and 
assembly line medicine, exorbitant oVel'charges and subnar serv­
ices-~the litany of abuse is unending. The measures you are-'-consider­
ing wl.iIe clearly not a panacea, will go a long way toward improving' 
the intolera:ble situation that exists, not only in these federally funded 
programs, but in the Nation's health care system as a whole. 

This legislation by itself Cl'Illlot and wiU not curb the fraud and 
abuse so prcnl.lent in the medi,~are and medicaid programs. However, 
we belbve it will focns the Nation's attE'ntion on possible remedies . .A 
major thrllst of this legislation, the PSRO amendments in particular, 
is cost containment. The HMO accomplishes this sought-after result 
throngh a s."st~m of fixed prepayment on ft. capitation basis. This 
system obligates the HMO to render comprehensive care on a risk 
i)asis. ,'lith risk, and through varied arrangements with the providers 
of care, the HMO has a natural incentive to operate economically and 
efficiently without sacrificing high quality care. Failure in either of 
these regards will: One, financially overburden the HMO or two, 
lead to a Joss of enrollees, or both. 

For too 100~g, lIMO's have been forced, to the disadvantage of 
their members, to p!Lrticlpate in medicare and medicaid under rules 
designed for fee-for-servke providers. It is time that these organiza­
tions be given the opportunity to provide services and receive pay­
ment for them in a mannel' that emphasizes their basic st.rengths. It 
is ironic that neither the medicare nor the medicaid programs fully 
recognize and take advantage of these inherent HMO principles. 

"Ve are entirely sympathetic with the committee's desire to prevent 
the abuse and the alleged fraud practiced by unscrupulous provider::; 
all(lentr{~preneurs in all regions of the country. These cases have 
been the subJ~ct or several investigations by the Congress, the Gen­
er~l Accotmtrng Office, and State and 10!?aJ. agencies. More to the 
pOlIlt, however, we at GHll are concerned that such unscrUl:mlous 
operations not be conj;used with the legitimate and conscientious pre­
paid group practice plans which comprise our memberships. Con-
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fusion based on unfounded allegations does a great disservice to tIle 
HMO movement. 

TIlis organization, G-H.AA, has continuously striven to assure that 
the group-practice prepayment plans which serve the health care con­
sumers of this country will be l~.I!utable, well :financed, and highly 
conscientious operations. We have continuously sought funding of 
the Federal HMO demonstration project at a level which would per­
mit adequate oversight and evaluation of funded projects. :Most 
recently we strongly urged the inclusion of a modest increase in the 
1977 supplemental and fiscal 1978 budgets to permit greater oversight 
of HMO activities. Our zealousness in these endeavors is backed by 
a conviction that IllIO's, properly structured, can efficiently and 
economically offer tIle broadest benefits of the highest quality to con­
sumers in every socioeconomic: category. 

Congress lIas established a national policy of encouraging the 
development and growth of HMO's in order to make them available 
to persons throughout the country. Even where mIO's exist, how­
ever, they may not be available to medicare ancl medicaid benefici­
aries. Existing laws and regulations do not provide appropriate 
incentives to encourage vigorous IIM:O involvement in these pro'­
grams. 

illrO's which enter into a risk basis contract to provide services 
to medicare eligibles must assume all the I'isk of providing care to 
these beneficiaries. However, they are deprived of the savings from 
their efficieueies !by a requirement that such savings must be shard 
equally with medicare. IlliO's are understandably reluctant to enter 
such contracts. 

The medicaid program similarly lacks incentives to encourage 
HMO involvement. The States administering the program are neft 
required to undertake good faith efforts to enter into prepaid C011-
tracts with HMO's. Nor are States pr0hibited from imposing ad('{i­
tional or conflicting requirement for participation on qualified 
HMO's which have satisfied the stl'ingent requirements of the mro 
Act of 19'(K 

1I1:oreover, since Congress has established a national policy of 
encouraging the development and growth of HMO's, we would pro­
pose two amendments to the legislation under consideration. 

First: One of the means of ac<..;omplishing the goals of the national 
mIO policy is the requirement in the IIMD Act that most empIoyers: 
must offer qualified HMO's to their employees. T believe that offer­
ing qualified IrMO's to beneficiaries of 111I~dicaid programs whenever 
such an I-IMO is available would be consistent with and further that 
national policy. Arrangements for such care would be subJect to 
standards assuring fraud and abuse prevention. 

Second: HMO's and direct service prepaid systems which serve the. 
poor either ~xclusively or as the predominant part of their business: 
should. be permitted to enter into prepaid contracts with the States~ 
Under the present rules, such organizatIons require special authoriza­
tion. IVe are willing to sit down with the committee or its staff to 
work out standards designed to prevent fraud and abuse and, at the 
same time, permit such plans to offer health care services 011 a 1)re­
paid risk bas],3 to eligibles. 
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Our strongest probability of nchieving appropriate health delivery 
with inflationary and cost restraints is to build a system with appl'0~ 
printe incentiyes. ",Ve should concentrate on building competitive 
health delivery systems of which an H]yIO is onc---=and only one. ,Ve 
need a law which not only permits experimentation but which ac~u~ 
ally encourages the deyelopment of new and better ways of Ol.'gamz­
ing, delivering and paying for health services. A large part of onr 
problem today is that we have frozen into law a single monolithic 
form of payment and delivery of health care with almost no oppor~ 
tUllity to develop systems. 

Passage of the HMO Act in 1973 amounted to a congressional rati~ 
fication of the successful operation of prepaid direct delivery health 
care systems where and when they have been tried. Indeed, most of 
the sponsors of the various national health insurance proposals have 
included the HMO alternatiye in their proposals. ,Ve believe this to 
be an expression of confidence in our system and its worth as part of 
health care delivery in the United States. We ask that the medicare 
and medicaid programs shr.re that confidence. An equitable reim~ 
burc;ement nnc1 sound HMO management with appropriate Federal 
oYersight will gnarantr.e satisfactory results. ",Ye hope that the com~ 
mittee will see fit to use the HMO strategy to aclvlI.ntage in combat~ 
ing the problem of fraud and abuse in the national health care arena. 

:ThIr. Chairman, my colleague, Dr. Newman, would like to further 
commen.t in respect to the cost accounting testimony that was ren­
dered by Congressman Moss earlier this morning. 

Mr. ROSTENKQ1,YSKI [presiding] . You may proceed, Doctor. 
Dr. NEW::\fAN. Thank you, Mr. Chairman. 
A considerable amolUlt of interest has been expressed this morning 

in uniform -reporting and accounting requirements as advocated in 
Congressman Moss' testimony regarding I-I.R. 4211. Congressman 
Moss did state such reporting requirements mnst be adapted to the 
situation being audited; and I would like to elaborate on the impor~ 
tance of such adaptation in present group practice HMO's holding 
risk contracts with State government. A prepaid group practice 
HMO with such a contract. ilas already fixed the amount to be paid 
in its guaranteed rate or mouthly premium. The premium is based 
on the InfO's prospectively determined budget for providing care 
to the e1ll'ollees in the I-TIrO; if reporting and accounting require­
ments are enacted, they mnst be geared to the illlique characteristics 
of the In1:0's operation and not on fee-for-serYice operations. 

To force prepaid group practice HMO's into a fee-for-service 
accounting and statisticn1 mold would result in comparing apples 
with oranges, and inferences resulting from that data would be mis­
leading and false. I would hope any such requirements will recognize 
the ll'lique nature of the HMO and build on good ;1ccounting and 
reporting systems already in place and not impose burdensome 
changes largely unrelated to the HMO's basic operation. 

In closing, I would like to emphasize that I am not advocating we 
be exempted from providing meaningful costs and utilization data. 
I am only requesting tho,t the costs and data be relevant; and we 
would be happy to cooperate with staff in developing such reports. 

Thank you. 
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]\fl'. ROSTENKOWSKI. Thank you, Doctor. 
Mr. COIIELAN. Mr. Chairman, we would be pl\:;!,sed to answer any 

questions. 
Mr. ROSTENKOWSKI. Thank you very much. Thank you fOl: your 

presentation. 
Dr. Beddingfield ~ 

STATEMENT OF EDGAR T. :BEDDINGFIELD, JR., M.D., CHAIRMAN, 
AMERICAN MEDICAL ASSOCIATIOWS COUNCIL ON LEGISLATION, 
ACCOMPANIED :BY HARRY N. PETERSON, DIRECTOR, LEGISLA· 
TIVE DEPA:::~TMENT, AND DAN HILL, ASSISTANT DIRECTOR 

Dr. BEDDINGFIELD. Thank you. 
Mr. ROSTE~KOWSKI. -Welcome to the committee, Doctor. 
Dr. BEDDINGFIELD. Thank you, l\lr. Chairman. 
Mr. Chairman, I am Edgar T. Beddingfield, M.D., a practicing 

physician in 'Wilson, N.C. I also serve as chairman of the American 
Medical Association's council on legislation. 'With me today is HalTY 
N. Peterson, director of AMA's legislative department; and on his 
right, Mr. Dan Hill, the assistant director. 

'Ve are pleased. to have this opportunity to present the views of the 
American Medical Association on H.R. 3, the medicare-medicaid 
antifraud and abuse amendments. 

We share with Congress a desire to see the development of appl'o~ 
priate legislation that will identify and control fraudulent activities 
that may exist in the medicare, medicaid, and maternal and child 
health programs. The American Medical Association deplores fraud 
in any govel'llmentaillealth program and believes thr .. t steps must be 
taken to insure the integrity of all these programs. 

Recent activities that have come to light in connection with the 
medicaid mills are offensive to any person, but especially so to the 
medical profession. 

H.R. 3 has frequently been characterized u,s a bill aimed. at the 
medicaiclmill and is intended, as stated by its sponsors, to reduce the 
problems of fraud and abuse in medicaid and medicare programs. 

Although this legislation may be aimed at the medicaid miJ1, it has 
far exceeded that mark. This bill would subject virtually all group 
practices ill the United States to the same requirements us it does the 
so-called medicaid mills. The various provisions of H.B.. 3 are so 
sweeping in their scope that their effect is not simply an attempt to 
contl'olmedicaid mills, but rather a blanket authorization to investi­
gate the actions of almost every practicing physician in the country. 

This bill, in its enthusiasn), to reach the fraudulent activities of a 
few, subjects a11 physicians w its provisions. While we support in 
principle the objectives of the bill, to combat and eliminate fraud, 
because of its broad scope H.l'? .. 3 should not be adopted without slib~ 
stantial amendment. . 

In our fuU statement submitted to you today-which we request 
be incol'porated into the record, we discuss in detail some of thl:.~ 
underlying caUses of fraud, the problem areas of this bill, ns well as 
those provisions which, in our view, are commendable toge;~her with 
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suggestions for appropriat~ modifications. We urge you to consider 
iour statement carefully as you consider this legislation. 

In the time allottecl for oral presentation today we will limit our 
;cumments to a few of the particularly troublesome aspects of t~is 
legislation-the im.pact of disclosure requirtJments, the unnecessarIly 
broad scope of the bill, and the undesirable changes proposed in 
functions of the PSRO. 

Before I go into these specifics, there.is an additional point that 
should be stressed. There are already Federal and State laws to con­
trol fraudulent activities in governmental programs. These statutes 
should be conscientiously and rigorously enforced. A.ll t?O oft.en, the 
enforcement record has been unsatisfactory because the ll1vestIgators 
and prosecutors are under-financed and understaffed. Sufficient fund­
ing and technical support should be provided for these enforcement 
agencies. Many of the problems in medicare and medicaid that we 
are discussing today would be diminished if more effective enforce­
ment occurreel. 

II.R. 3 would require disclosure of certain financial and ownership 
information by providers and suppliers, including shared health 
facilities. These terms are so broadly defined that, instead of con­
centrating on those few who may in fact be violating the law, all but 
the solo practitioner would be covered. 

These disclosure requirements raise several questions. What uses 
are to be made of this material ~ Indeed, what agency presently has 
the manpower and financial resources to sift through all the data ~ 
"W'c point out that the law enforcement agencies of the Federal Gov­
-el'llment and the States apparently cannot at the present time speed­
ily investigate and prosecute violations of existing laws. 

Does the mere ownership of, or participation in, a group health 
facility imply any kind of criminal activity ~ Should the amOlUlt of 
jncome connote impropriety ~ Group medical practices legitimately 
take on a variety of forms. No single kind of arrangement is inher­
,ently fraudulent. Fraud is the work of people, not structures. 

Finally, is it at all likely that a person engaged in fraudulent 
-activity wOl1ldreport in"formation establishing grounds for prosecu­
tion or dismissal from the program ~ On the contrary, on paper, even 
thc medicaid mill might look good. 

"'Vhile the bill would seemingly restrict applicability of the dis­
closure requirements by limiting disclosure to only those instances in 
which the Secretary 01' Comptroller General makes a request spe­
cifica,lly addressed to that entity, this restriction is ephemeral at best. 
If the purpose of disclosure is the collection of data that would 
either identify the existence of a medicaid mill or the perpetuation of 
a fraud, then on what bases would the respondents be chosen~ It 
would appeal' that the only choice would be to require all covered 
entities to respond. 

We believe that this provision is overly broad and sllould be 
restricted. 

We 118.ve serious reservations about the definition of a .shared 
health facility. This definition is so broad that virtually ev~ry 
l~gitimate group practice could he included within its ambit, and 
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then be subject to thosE' provisions of the bill designed to increase 
surveillance over medicaid mills. 

The financial aspects of this term are also troublesome. For a 
variety of reasons, primariiy connected with the vagaries of the 
Federal reimbursement programs, a group practice could find ,itself 
covered by the definition where only one of its members renches 
a certain financial plateau. This could happen when a physician 
receives over $5,000 reimbursement in a month or $40,000 during 
the course of a year. The physician could readily fall into such a 
category by nature of e.ircumstances-payment schedules of car­
riers, submission of claims, et cetera-over which he may have no 

. control. Payments during one month could represent services pro­
vided over an extended period. This does, in fact, happen. 

Administratively such a provision. could be troublesome. Does the 
fact that one member of a group practice has been reimbursed over 
$5,000 in any 1 month mean that all members of the group are. 
thus subject to the disclosure provisions for just that month ~ Or 
for that y~ar? What happens if a practitioner in the group reacl1es 
the finanCIal plateau only once ~ Is the group then forever coveted 
by the disclosure provisions of the bill ~ We believe that, as a mini­
mum, the income portions of the definition of a shared health facil­
ity should be deleted. 

On the other hand, another feature of the bill is lUlclear. We 
question how the bill specifically addresses the problem of reaching 
the entrepreneur-the one, often 'a nonphysician-who behind the 
scene is responsible for putting together the medicaid mill. It is the 
entrepreneur's desire for profit that leads to the creation of many 
medicaid mills, and it is not clear to us how this bill deals with 
these instigators. So long as such entrepreneurs remain untouched, 
fru.udulent l)ractices will be encouraged. 

We would also add that the definition of a suppli,er is so broad 
as to encompass shared health facilities, thus compoll'lding the per­
vasive effects of the bill. 

As to the PSRO amendments, H.R. 3 also contains sever~Ll amend­
ments to the PSRO law. We believe that these amendments are not 
essentially directed toward control of fraud, but that in any event 
f , •. ~h proposals are at this time inappropriately included in this 
legislation. Amendments to PSRO are needed, but they should 
receive, separate consideration. However, since these substantive 
changes are proposed in H.R. 3, we will comment on them. 

We are very concerned over the extent and nature of these changes 
whicL significantly alter the entire thrust of the PSRO program. 
As you are aware, the :PSRO program has been reluctantly or even 
poorly received in cert,hin areas of this country, and is only now 
beginning to overcome the resistance nI many health care pr!!',cti­
tionel's and providers. We belieyc that many of the proposed chilnges 
in H.R. 3 could erase the gains almady made and severely retard 
the further clevelopment of professional review of health services. 

At the present time PSRO review is limited to services furnished 
by or in institutions, except that an individual PSRO may request 
allchority to expand its review to covel' other health servicef3. H.R. 3 



would repeal this limitation. Thus review of every physician's office 
would become mandatory for qualified PSRO's. . 

The initiative for expanded review currently residing in the 
PSRO would be removed. Flexibility in responding to local needs 
would be eliminated. Moreover, even durUlg the conditional period, 
it would be the Secl:etary who would designate the extent of review 
by a PSRO. Expansion of PSRO review cOclld be determined by 
the Secretary and not be based on local conditions. 

Thus, this bill affects all practicing physicians by making opera­
tional to their practices all conditions and requirements of the PSRO 
law. 

In our view, the current limitation to review of services by or in 
institutions, with the initiative for expanding review residing in 
the PSRO, should be retained. 

Also under the bill the PSRO could abstmct records of any prac­
titioner during any PSRO inspection. This provision is both mmec­
essary and unwise for several reasons. 

First: Present provisions of the PSRO law require the physician 
to doclUnent adequately any claim. We believe this requirement is 
sufficient to provide any needed records. 

Second: Such a provision enhances the risks of breaching the 
confidentiality of medical records. The increasulg violations of the 
privacy of medical records are already well-doc1Uncnted. To allow 
the PSRO to rummage through a physician's files only increases the 
dangers. Obviously nOG all informa,tion in a medical reCrord is rele­
vant to PSRO review and should not be made available. 

Third: When abstracting authority is combinecl with the law's 
authority to ulspect the physician's office, and combined with other 
provisions of H.ll. 3 mandating PSRO review ·of services furnished 
Ul the physicians' offices and requiring the PSRO to turn over rec­
ords to a law enforcement agency, the fundamental shift in the pri­
mary function of the PSRO becomes all too clear. 

The PSRO would be less of an educational anel quality review 
mechanism and become more nearly an investigative arm of law 
enforcement agencies. This provision authorizing the PSRO to ab­
stract. physician records should be deleted . 

.As we just mentioned, the PSRO would be required to provide, 
either on request or at its own initiative, information relating to 
possible fraud to State and Federal law enforcement agencies investi­
gating fraud in Federal health programs. This provision should 
not be adopted. 

Under present law, the PSRO'sare required to send to the state­
wide C01IDCil any information which might indicate violations of 
program obligations. The statewide council is then to refer this data 
to the Secretary for disposition. .Any action taken on prosecutions 
for fraud thug rests with HEW and the Justice Department or 
.appl'opriate State authorities. We believe this present provision is 
sufficient. l' 

We call your attention to the .AI\f.A proposed amendments to 
PSRO, a summary of which is attached to our full statement, and 
we urge your consideration of these proposals. These amendments 
have now been introduced as H.ll. 4510. 
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lYe believe that instances of fraud must be identified and the 
perpetrator prosecuted. However, H.R. 3, w:iless significantly modi­
fied might have a much greater adverse social impact than would 
the problem toward which the bill is directed. 

\iVe believe that the intent of H.R. 3 is laudable, but we do rec­
ognize the adverse results which could occur if the legislation is 
passed as presently drafted. The scope of the bill must be narrowed 
so as to accomplish its avowed purpose with minimal negative effects 
on honest practition.ers and benefidiaries. 1\,hi1e it is imperative 
that we take all necessary steps to identify and to proseeute those 
committing fraud, we must not through our fervor lose sight of the 
primary goal to be served-assuring access to quality medical care. 
To this end, we must not needlessly impose broacl Tegulation on all 
and thus Ci5scourage participation in providing patient care. 

Before closing, I would like to stress again the need to supply 
enforcement agencies with the resources necessary to, enforce exist­
ing ftntifraudlaws. As I said earlier today, many of these problems 
in the medicare and medicaid progTams could be diminished through 
rigorous enforcement of pres(mt statutes. 

,Ve would be happy to work with the subcommittees in develop­
ing a bill that would more appropl'iately address the problems of 
fraud und would have a significant impact on vjolations of the 
medicare and medicaicllaws. 

At this time we would be pleasecl to l'espond to any questions the 
subcommittees may have. 

[The prepared statement follows:] 

STATEMENT OF THE AMERlCAN :MEDICAL ASSOCIATION 

(By Edgar T. Beddingfield, Jr., M.D.) 

Honorable Chairmen and Members of the Subcommittees, I am Edgar T. 
Beddingfield, Jr., M.D., a practicing physician in Wilson, North Carolina. 
I also serve as Chairman of the American Medical Association's Council on 
Legislation. With me today is Harry N. Peterson, Director of A~IA's Legis· 
lative Depal·tment. 

We are pleased to have this opporfuDity to present the views of the amer­
ican Medical Association on 1:I. R. 3, ilie Medicare·Medicaid Anti-Fraud and 
Abuse Amendments. 

We share with Congress a desire to see the development of appropriate 
legislation that will identify and €ontrol fraudulent activities that lllay exist 
in the Medicare, l\fedicaid and Maternal ana Chile1 :tIealth programs. The. 
American Medical Association depIo,res fraud in any governmental health 
pl'ogram and believes t1' at steps must be taken to insure the integrity of all 
these programs. 

But first before we discuss the bi'll we would lilce to address certain points. 
This legislation has frequently been characterized as a T)ill aimed at the 

"Medical mill" and as such is intended to redw!e the problems of "fraUd and 
abuse in medicaid and medicare programs." Fraud and abuse have been widely 
publicized in recent months as occurring in the so-callM "Medicaid mill." 

To the extent that the legislation was aimed at the ru:edicaid mill it has far 
€xceeded the marIr. Since this bill has been characterized as the ":Medicaid 
mill" fraud and abuse bill, practically all group practiCE'S could be stigmatized 
because of the broad application of its provisions. 

Is it the ":Medicaid mm" that is affected by this bill? In the broad approach 
use, this lJill is in fact aimed at a large proportion of all practicing physicians, 
casting its stigma of impropriety upon the tens of thousands of phYSicians 
who fall within its purview. This bill subjects virtually all group practices in 
the United States to the same requirements as it dbes the so-called "Medicaid 
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mill." All groups (of two or more practitione;rs) would be subject to the 
extensive disclosure of records provisions. All practicing physicians (who 
render Medicare and Medicaid services) would be subject to PSRO review 
of outpatient services. 

The bill endangers the confidentiality of patient records, and certain provi­
sions cannot be justified as needed OJ." even as wise tools to combat fraud. 
When these diflclosure provisions are considered along with other changes the 
bill would make (e.g., requiring PSRO review of all outpatient services, sub­
jecting every physician office to inspection and authorizing the PSRO to 
"abstract" information from confidential patient records, authorizing PSRO at 
its own instance or requiring it at that of an investigating agency to turn oyer 
information to a law enforcement agency, and allowing subpoena power by 
the Comptroller General over all participants in any of the programs under 
Social Security, whether a provider or beneficiary), the result is not simply 
an attempt to control "Medicaid mills" but rather authorization to investigate 
the actions of almost every practicing physician in the country. 

This bill in its enthusiasm to reach the fraudulent activities of a few 
blankets in all physicians. H.R. 3 should not be adopted without substantial 
amendment. 

I. GENERAL MEDICAID/:l.IEDIC.ARE ISSUES 

Earlier Congressional illyestigaticus into fraud in federal health programs 
have established that only a small minority of physiCians have engaged in 
practices that could be considered fraudulent. The AMA urges that this 
minority be brought to justice. However, justice is not served if all prac­
titioners are subjected to harassment and restraint so that a few malefacto:rs 
may be apprehended. I am sure the Committee's goal is that any corrective 
legislation be fashioned to accomp1i3h its purpose without inflicting plmitive 
measures upon the vast majority of honest physiCians who are dedicated to 
serving their patients. 

In considering any legislative reRponse to the pro:blems of fraud in Medi­
care and Medicaid, the Cong,r'ess should also determine and respond to the 
causes of the problems. It Will indeed be a losing, never ending battle if the 
root causes for fraudulent activity remains unaffected. . 

Let us examine for a moment some of the causes of fraudulent activity under 
Medicare and Medicaid. It is true that phYSicians, although only a relatively 
few, have engaged in fraudulent activities in these health programs. This is 
regrettable, but it is a fact of life that among any group of individuals some 
will be found who break the law. 

It should be remeinbered that offenders in the Medicare and Medicaid pro­
grams are not limited to phySicians, but may be found among all practitioners 
and prOviders. Howeyer, in the case of physicians, not only does the fraudu­
lent physician incur the condemnation of SOCiety in general but also the con­
demnation of his professional peers. 

Some of the fraud and abuse has been laicl to the factoring of claims. 
Would the system of factoring exist to any Significant extent if the govern­
ment paid claims for health services with any kind of mpidity-or even with 
ordinary business clispatch? We think not. A reimbursement system that paid 
fairly and promptly would in large measure eliminate the need for factoring 
arrangements. 

In some instances, there have been reports of administrative ineptiL11cle, 
particula:dy in Medicaid, so pervasive as to invite illegal activities. 

A further source of difficulty is the fact that those currently charged with ..,. 
investigating frul1d and those who prosecute illegal activity are understaffed 
01' for some other reason ineffective. We already have on the books many 
laws which prohibit and make illegal the kinds of activity that H.R. 3 seeks to 
stop, yet they are too often enforced only spasmodically. 

This poor administration and enforcement record only encourages those few 
who woulel ",\'ip off" the system into believing that they can get away with ~ 
their deeds. 

We believe tllat the sources of the problem are multi-faceted and complex. 
A variety of app~oaches to solving the problem is needed. 

To this end, fL1e AMA has become involved in playing a role in urging aware­
ness of and combating fraud. 



n. A1>f.A. ACTIVITIES 

While we believe H.R. 3 should not be supported as written because of itS' 
unnecessarily broad impact, we do strongly support proper activities in both 

I; federal and state arenas to weed out these few individuals who engage in fraud. 
For example, we have recognized the need for certain reforms i·'. :&<Iedicaic1: 

and Medicare programs-perhaps directed toward and intended to encourage' 
greater participation by physicians in this program, We also believe that cer-­
tain administrative reforms are urgently needed and could serve as disincen" 
tives to fraud, 

The medical profession through its respective professi.onal societi~s haS' 
frequently stuted its desire to cooperate with state and federal authol'itl~s ill! 
ending any fraudulent activities, 

In July 1976 and again in December of 1976 the AlIf.A. House of Delel~ates 
adopted the following policy: 

"The ~'\.merican Medical Association condemns and deplores all acts of fraud 
and wrongdoillg, including in particular any wrongful acts as recently reported 
in the Medicaid and :Medicare programs. We urge that :responsible government 
agenCies proceed with all due speed in the prosecution under the provisions of 
due legal process of all who are cha:rged with fraudulent misconduct. We will 
continue to offer our cooperation and assistance in bringing to an end such 
activities." 

At the same .Iuly session the House of Delegates approved two model state 
bills prepared by our Association which would strengthen the disciplinary 
procedures and powers of state licensing and regulating bodies. This would 
in fact allow greater physician monitoring of the actions of other phYSicians 
and would allow greater flexibility in controlling any physician eng.'3.ging in 
fraud. 

In addition, the AMA supported in principle legislation j- the 94th Congress 
which was directed toward control of fraud Jin the Mecut:ure, Medicaid, and 
l\Iaternal and Child Health Programs under the Social Security Act. While 
that legislation was overly broad in certain aspects, tlJe AlIiA. offered assist­
ance to the Committee on Interstate and Foreig'u Commerce in its consideration 
of changes so that the legislation would have more nearly provided regulation 
of "Medicaid mills" without unnecessary provisions, such as the onerous im­
position of disclosure of confidential records of all phySicians. 

However, the present B,R. 3 is, in comparison with the legislative proposal 
of last year, more pervasive in it~ effect. 

m. o\rERvrEW OF PROVISIONS OF E.R. 3 

H.R. 3 can be readily seplH'able into three distinct parts. The first part per­
tains generally to provisions directed toward disclosure of records by certain 
entities, The recond part p~rtains to fundamental changes in the PSRO law. 
The third pa:rt pertains to amendm.ents to the liledicaidjllIedicare law and 
includes provisions for increasing thl~ penalties for fraud, for suspension of a 
practitioner, and for other miscellaneous amendments. 

The disclosure provisions would require reporting a variety of information 
by It "proyider" or It "supplier" of items or services reimbursable under titles 
V, XVIII, or XIX, or by a Medicaid or Medicare carrier or intermediary. 
Information to be supplied at the request of the Secretary of BEW ortlJe 
Comptroller General would consist of the identity of any person having a 5% 
interest in the entity, of all officers, directors, or partners, of any business 
transactions between the entity and any officer, director, partner or 5% owner, 
and of a report of costs and charges for items reimhursed under titles V, XVIII 
or XIX. Access to books and records of any independent pharmacy, or stlpplier 
of durable medical equipment, or of a renal disease facility would be required. 
Failure to supply reque,~ted information would result in disallOwance ot 
participation in titles V, XVIII or XIX. 

There would nlso bl~ added new d~finitio:ns-including those for a "shared 
health facility" and a "supplier." 

A "shared health f!l.cility" would be define.d as "any arrangement \V'hereby­
(1) Two or more health care practitioners (one or more of whom :receives 

payment on a fee-for-service basis under title V, :X.VIII or XIX .•. ) practice 
their professions at a common physical location ; 
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(2) Such practitioners share (A) common waiting areas, exammmg room!!, 
treatment rooms, or other space, (B) the services of supporting staff, 01' (0) 
equipment, and . 

(::I) (A) Such practitioners !lave a person who is in charge of, control!l, 
manages, or supe~'vises substantial aspects of the arrangement or operation ;for .L 
the delivery of health or medical services at such common physical location, 
other than the direct furnishing of professional health care services by thi~ 
practitioners to their patients, or a person who makes available to sudl 
practitioners the services of supporting staff who are not employees of such 
practitioners, and either such person is compensated in whole or in part, for 
the use of such physical location or support services pertaining thereto, on 
a hasis related to amounts charged or collected for the services rendered or 
or<lel'ed at sueh location, or 

(ll) At IE'ast one of such practitioners receive<l paYl':lents on a fee-for­
service basis uuder titles V, XVIII, and XIX ... in excess of $5,000 for any 
one month during the preceding 12 months,or in an aggregate amount ex­
cE'('ding $40,000 <luring the precE'ding 12 months; 

Except that such term does n{)t include a provider of SE'rYices (as definE'd in 
section 1861 (u», a health maintenance organization, a hospital cooperative 
share<l services organization ... , or any public entity." 

A "supplier" would include any individual (other than an individual practi­
tiO!ler), organization, or entity furnishing items or services reimbursable 
under titles V, XVIII, or XIX. 

In addition, The Social Security Act would be amend.ed to require reporting 
by a facility of any person haying a 5% ownership in the faci1ity who had 
beE'n conyicted of frawl lmder Medicaid, lliedicare or Maternal and Ohild 
HE'alt!l. This report:ng woulti also be applicable to any person convicted 
during any time prior to enactment of the proyisbn as determined by the 
Secretar:!. The bill also gives the Comptroller General broad subpoena powers 
relating to all prop'ams under the Social Security Act. Under this provision 
he would subpoena records of any person, whether a beneficiary, a practitioner 
or a facility. 

TIle bill also would establish several new PSRO amendments. Some of 
those amendments-those that would eliminate much of the duplicative review 
of services by diffE'rent reviewing entities and those that would malre PSRO 
determinations final in many cases-would be beneficial, and we support 
them. Howeyer, the bill also would significantly amend the law by making 
mandatory the review of all outpatient sel'Yices by a qualified PSRO and 
requiring as a condition to full degignation of a PSRO that a plan be deyel­
oped under which all health services (including outpatient services) under 
titles V, XVIII or XIX Le reviewed. 

In addition, PSRO's would also be able to abstract the records of practi­
tioners who are subject to PSRO review. :i\:Ioreoyer, the PSRO would be 
authorized to turn oyer any information to a law enforcement agency at the 
reQuest of the agency or on its own. Other PSRO amendments are discussed 
later. 

The l\Iedicare and l\fedicaicl amendments would allow practitioners to be 
suspendecl from the program upon conviction of fraud whether the conviction 
occurred prior to or subsequent to enactment. 

In additiou, penalt,les for fraud under the program would be raised in 
magnitude (i.e. the offenses would become felonies). 

Other changes would be made including a general prohibition against as­
signments of a claim by a practitioner, except under specific circumstances. 

'1'her0 are provisions of this bill which indeed could contribute to combatting 
illegal activities. Howev€il", there are many other proYisiOl!;,S which, in our 
view, ~ontribute little to solving these problems. The definitions are so broadly 
<Ira wn as to affect nearly all practitioners. The foreseeable result of snch 
proyisions is an avalanche of paper descending both from and upon the Feli­
eral government. Moreoyer, it is highly unlikely that information will IJe 
iurnishecl by anyone of I>n incriminating nature. 

We would now like to turn our attention to a djiscussion of specific portions 
of the bill. 

.<t. Di8closure 
IV. ntscLoSURE REQUIREMENTS 

H.R. 3 would require disclosure of certain fina.ncial and ownership info:r.­
mation by providers and suppliers, including "shared health facilities." These 



261 

terms are broadly defined and all but the "sole" practitioner would be eo.~red 
by these requirement. Instead of concentrating on tlwse few who may in: fact 
be violating tIle lnw, a very broad brush is used in the definitions. 

SI!veral important questions about these disclosure requirements exist. 'Wllat 
uses are to be made of this material? Does the ownership of a type of hefllth 
facility imply criminal activity'! Is it likely that a person engaged in a fmull­
lllent activity would report something li];:ely to lead to his prosecution or to 
his being dismissed from the program? 

While the bill would seemingly restrict applicability of the disclosme require­
ments by limiting disclosure only to those instances in which tIle Secretary or 
Comptroller General makes a request "specifically addressed to that entity," 
this restriction is epllemeral at best. If the purpose of the bill is to identify the 
:Medi~aid mill or fraudulent activity based on info1:mation to be disdosed, how 
woultI a determination be made as to whicb. entity would be required to re­
spond ~ It, would appear that the only alternative would be to require a ruass 
request of all covered entities. 

We believe that this requi1:ement is overly broad and should be restricted. 
B. "Shared Health Facility" 

We ha.e serious reservations about the definition of a "sha1:ed health ia­
cility." This definition is so broad that virtually every group practice could be 
included ,yithin its ambit. Again, the use of a fine mesh net to catch. a few 
cou1<l, in tile process, enmesh almost all group practices. 

For ex.ample, the definition states that such a facility is one in which two 
or more physicians share areas and at least one receives, on fee-for-service, 
$5,000 in one month OJ: $40,000 during a year from Medicare, Medicaid, aud 
:MatN'lUll and Child Health. This definition, purportedly intended to cover. 
"l',1('(licaic1 mills," woultl in fact cover many group practices (evell those where' 
there w0111d be no financial arrangements concerning their practice). Group 
practices can share a common, phYSical location; they can share waiting rooms 
or other facillties. The individuals can receive fee-for-ser.ice. At least one 
individual can receive $5,000 in Olle 1110nth (or $40,000 in a year) fro111 the 
pl·ograms. It nlUst be remembered that the amounts cited in the bill are "gross" 
amounts and do not take into consideration costs of practice. 

Furthermore, for a variety of reasons over which the physician llUS no con, 
trol, he may easily come under the financial criteria for a particular period. 

BecUlL~e of the potentially b1:oad inclusion of many l,'TOUp practices in the 
definition of "shared health facility" tllrough the income criteJ;ia, we beUI've 
that this portion of the definition should be deleted. We also point out that the 
entire definition is rendered superfluous by the breadth of the term "supplier." 
As defined, "supplier" already encompasses all forms of groUl) practice, includ-
ing "shared 11ealtlJ, facilities." . 

V.PSRO AMEND1>rENTS 

R.R. also contains several amendments to the PSRO law. We beli{lYe that 
these amendments are not essentially directed toward control of frllud, ilnd 
such proposals al'e inappropriately included in this legislation. We also believe' 
that the proposed changes in the PSRO law will eXlleerbate the resistance to. 
tile PSRO program that al1:eady exists in many. ateas. The l?S~O program 
under existing law establishes a mechanism for l'eview by phylJicians of sen'­
ices provided with respect to the appropdateness, the quality, and tl1e l)ropriety 

-! of the location where they were provided. PSRO was to serve PrimarilY as 1111 
educational process to assure quality. Under the bill, )lOwaver, signiflcant 
changes of far-reaChing implicatiOll would be made through legislatiou directed 
towll1:d conhol of fraUd as perpetrated by "Medicaid mills." . 

As we have pointed out above, the "fraud" provisions of the oUl are poh'n­
tiaBy al)plicabla to all group Vl'Rctices. '1'4e PSRO anwp.dments, in tUrn, would 
affect every phySician having: patients whO are benefiCiaries of fed£ll'lll pro­
grams. 

We believe that amendments to the PSRO program are needed, and we pave 
developed our own recommendations for amenQ.meut. We also believe tllat full 
consideration of the amendments as proposed ~n lI.n. 3 sllQul{l be iI) seplp:ate 
legislation and considerea: separately. . 

!Iowever, since !I.R. 8 does present SUbstantive changes to PSRO we will 
comment on those changes. 
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In addition, we call attention to Appendix A attached to this testimony, 
which sets out a listing of AMA's suggested amendments to PSRO, and we urge 
your consideration of these proposals. Weare pleased to note that certain of 
the PSRO amendments in H.R. 3 are similar to those in our bill, which has 

. been before the Congress during several sessions, 
A. Mandat07'Y Duftpatient Revie10 

At the present time PSRO review is limited to services furnished by or in 
institutions, except that the individual PSRO may request authority to expand 
its review to other services. Under the bill this limitation would be repealed. 
Thus review of every physician's office would be mru.1datory by qualified 
PSRO's. The initiative for expanded review currently in the PSRO would be 
Temoved. Flexibility in meeting local need;:, would be eliminated. Moreover, 
~ven during the conditional period it would appear the Secretary would be the 
·one to designate the extent of review by any PSRO. 

Thus this bill affects all practicing physicians by making operational to their 
..office practices all conditions and requirements of the PSRO law. 

In our view the repeal provision is undesirable. It would jeopardize the 
,development and current acceptance of the PSRO program. The J)resent pro­
'Yisions of Section 1155 (g), limiting review to services furnished by or in an 
institution (with initiative in the PSRO for expanding review to other services) 
:should he retained. The proposed authority to request review of the shared 
bealth facility on a priority basis would be appropriate if the term "shared 
health facilty" were properly defined. 
B. Abstracting Records 

Under the bill the PSRO could abstract records of any practitioner subject 
to review. 

This provision is both unnecessary and unwise for several reasons. 
First, present provisions of the PSRO law require the physician to document 

adequately any claim. We believe this requirement is sufficient to provide SUlY 
needed records. 

Second, sucll a provision as proposed by H.R. 3 would subject the physician's 
records to a breach of confidentiality by allowing the PSRO to "rummage" 
through records. Obviously not all information in a medical record is relevant 
to PSRO review. Yet, an unavoidable corrollary to "abstracting" information 
from a record is physical access to the record and thus access to confidential 
information. 

Third, when the new abstracting authority is considered along with present 
provisions of the law allowing inspection of the office and combined with other 
proposed provisions of H.R. 3 mandating PSRO review of all outpatient serv­
ices (including physician's offices), requiring the PSRO to turn over records 
to a law enforcement agency, and requiring disclosure of certain information, 
the fundamental shift in the primary function of the PSRO becomes all too 
clear. 

The PSRO would become less of an educational and quality review mecha­
nism and more nearly an arm of enforcement agencies. This provision should 
be deleted. 
O. DiscloSllre of Information by PSRD 

The obligation of a PSRO to disclose information would be expanded by 
provisions of this bill. PSRO'R would be required to provide, either on request 
or at its own initiative, to state and federal agencies responsible for investi­
gating fraud and abuse, any information that would assist the agency. The 
thrust of this amendment is to mak'a the PSRO an investigation arm of law 
enforcement agencies. S\lCh a change is objectionable because it is, in our view, 
a perversion of the original intent of the PSRO program. We are concerned 
that such a requirement could hamper the development of PSRO's. Is it re­
alistic to e}..--pect a citizen voluntarily to place himself in a position where con­
ficlential information can be involuntarily taken from him for the purpose of 
using such information against him? This new reporting provision is unneces­
sary .and, unclesirable. 

: PSItO's are 'quired under the present law to, sel).d to the statewide council, 
WhichW()uld forward to' the Secretary, any ill/ormation they ha.ve which 
~igb,t .II?-dicate ;vio!1l:tio.ns of .p.rogram obligations, ,We believe that ~hisprovi-
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lliO!l is sufficient fol:' purposes of reporting program violations. Any action taken 
then on prosecution for fraud would properly rest with HEW and the Justice 
Department. 

The provisions authorizing and requiring the PSRO to turn information over 
to law enforcement agencies should be deleted. 
D. FinaUtv of Review 

A further amendment would allow the PSRO determination of medical neces­
sity, quality and appropriateness to be final, and not be reviewable for purposes 
of payment, by Medicare intermediaries or carriers, or State fiscal agents. Wi.' 
support this provision making the PSRO determination final, but believe this 
should not be limited to purposes of payment. Moreover, since the bill lists 
those review mechanisms which would be superseded !:Iy PSRO review, program 
review teams should also be specifically included so that PSRO determinatinns 
would have wider applicability and be governing for all program purposes \\ith 
respect to medical necessity, quality and appropriateness. This amendment; is 
much like one of A11A's. 
E. DltpZication Of Review 

Another salutary amendment deals with tl~e problem of duplication of re­
view. We are encouraged that the bill recognil.:es the need for the PSRO to be 
the sole body to review for purposes of determining quality, necessity, a:J.d. 
appropriateness of care. However, the bill s\~ates that duplication of review 
will be avoided only "to the extent speCified hy the Secretary." We believe that 
this limitation should be deleted. Duplication of review should not exist at all, 
and the PSRO should be the review body. A power left to the discretion of the 
Secretary only serves to muddle the issue. ThE! decision to stop duplicative 
review should bl> clearcut, when the requisite finding has been made of ,the 
PSRO's competency. Such a change would more nearly reflect the AMA pro-
110sal. 
lJ'. Exten&ion of OonditionaZ app1'ovaZ Period 

The PSRO program has e::s:;;>erienced difficulties in implementation. We sup­
port the provision in H.R. 3 exte<:.i!ing the period of conditional status for an 
additional twenty-tour months. 

However, as we stated above, we believe that the PSRO should not be re­
quired to review all ]lledical services (including outpatient services) as a 
condition for becoming fully deSignated. 
G. Other J:'SRO Amendments 

Additionall?rovisions should be mentioned. 
One woul(f provide payment to a PSRO or its members or employees for 

expenses incurred in defending any suit brought in connection with PSHO 
activities. We support this provision, but recommend that it be expanded to 
include costs involved with any claim, and also provide payment for any judg­
ment recovered. As so modified this would be much like one of MIA's. 

Another provision would liberalize eligibility by a physician for review of 
services in an institution by removing the current strict limitation with re­
spect to financial interest in the institution. The new provision would not 
prohibIt review unless the physician hall a "si~ificant financial interest." This 
amendment also is similar to one proposed by .A;~IA. 

A fUrther amendment would allow the SeCI'etary to initiate data collection 
systems. We believe these provisions to be beneficial in the development of the 
program. 

VI. llfEDIOARE/MED101UD AMENDMENTS 
A.. Penaltie8 

The penalties for conviction of violations of the Medicare ~uv. Medicaid laws 
bave been strengthened anfl most Violations thereof would \)t~ f~lonies. The 
.AMA huS encouraged prosecution of violators of the law, and we support the 
provisions beefing up the penalties. 
B. S1tspension of Practitioners 

Suspension of practitioners who have been convictbd of fraud invo:tving .fed­
deral programs is also provided in the bill. We believe that euspen~ion .from 
the programs is an appropriate action by the Secretary or state, and we sup .. 
port the clunification of their powers in this regaJ:d. However, we do not. under· 



264 

stnnd. why the sl1spension is limited only to physicians and other indivi~ual 
practitioners. Clearly physicians am' other individuaillractitionel's are not the 
only recipj.ents of rejm!mrsement under ~Ie(lj.care .a:o.d ;l\Iedicaid and certain1y 
not the only possible perpetrators of fraud. 

We believe that the suspension upon conviction shollla apply to all who are 
convicted of crimes involving fraud in these programs. 
r7 . .ilss.ignment at Physician' 8 Olaims 

Another section of H.R. S is intended to prevent most assigilmuiltll of l\Iedi­
'.1are and Medicaid claims by physicians. As written we think the provision 
'''ill do this. However, because of the potential for varying interl-'etations, the 
prOvision )llay aatually interfpl.'e with physiciun-attorney relationships in dealing 
with physician accounts. 
D. New Sl~7Jpoena P01C81' in Oomp(l'oUel' General 

The bill grants to the Comptroller General the power to issue suhpoenas "t()o 
anj' person" in connection with any "audit, investigation, examination, analy­
>:;is, ~eview, evaluation, or other function" authorized ,hy law with respect to 
"any program" under the Social Security Act. The suhpoenas could demand 
"any pertinent books, ~'ecm ls, docUlllents or other information." 

'1'his authority would Le .extremely broad. covering not only providers, prac­
titioners, other partiCipants, and hCIeficiaries of all programs (Medicare, Medi­
caid, Maternal and Chi.r1 Hf:!llth, OASDI, Supplemental Security Income (SS!), 
PSRO, and others) but coc.l.d be llirected as we~! to any person whether or not 
involvcll in any of tile pr05rallls uncle!' the Social Security Act. 

Tnis brood proposal s10uld he st1lClied carefully and not swept into legisla­
tion aimed at tlle "l\Iedicaid mill." The Office of Inspector General has just 
heen estaldshed with respect to Medicare and l\IC(licaid. That Office has been 
granted suhpoena powers as it proceeds in its program to investigate fraud 
and abuse. At a time when all people are concerned with iil'!reasing government 
encroachment, another layer 0:: potential harassment sh("uld not he adde-i. We 
believe that the duplicative powers in the Comptroller General are unnecessary 
and should be deleted. 

VII. CONCLTTSION 

In conclusion I would like to reiterate the Al\IA's views toward combating 
fralld. We deplore any activity which is frauJulent. and we support efforts 
diJ?ected toward identifying the fmud.ulenr. prosecuting the f.raudulent to the 
full !'xter.t of the law, and .u'Ung those conYlcted. 

We all recognize that the ;:l'audule11t activitiel> of a few can ad:versely reflect 
upon everyone. TlJerefore, we luge legislative action, on both the state an'd fed­
erallevcls, to develop proper mechaniilms to deal with fram1. 

~'he iu,iposition of unnecessary and ,onerous requirements would, however. 
creat~ further disincentives for provid,er .and practitioner participation in the 
Medicare and Medicaid programs. This will further diminish .care av.aUable to 
pro~ram beneflciru:ies. 

While we sUPPo,rt 1.1 principle the objectives of H.R.S, the bill is nevertheleils 
too broad and should be modified in accordance with our suggestions discussed 
aboye. 

In addition, we offer the following suggestionS for YOll\' consideraJ;i.on as 
you denicle the hest w.ays to combat the problemS 0;1: frILud. 

Firs~, ~t mllst he recognized that frnudulent activities can be prosecuted un­
der eXIsting laws which should be rigorously enforced. 

Second, adequate provision should be made to fund aUll 'ltaff the felleral and 
stnte a~enci~s responsible for investigation and prosecution of violatiOllS, Ill" 
cluded 1ll thl;;; ,,:ollld be financial and teGhnicnl nssist.all.,~e to the progrl).ms to 
help them estnbhsh proper datI). prp,cessing controls that will iaentify nttemptec1 
double billing, bilUng of services never given nnq other fol'lI.1S pf frnu'l: 

~hird, the ndmi~listrative polic~es of the gr'Vernment must he .cJ)allged so U1a~ 
drums ;mdel' MedICare and MedICaid are pro;uptly handled. This wotlld eHm- ) 
i~nte many of the comJitions in these progmms that foster unwholesome prac-
~L ' , 

In Weighing the effect on fraud, and abuse: it is:equaijy necessary ito COXlsider' 
?vel'ull effects on program participants. Punitive mel):sures should not !,!ubjeut 
111110(;enl; parties to unnecessary l'estraints v.nd requirements. It is our concern' 
the great number of individual:! subjected to the provisions of this anti-fraud 

.' .. 
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and abuse legislation far exceeds the small number of practitioners who ~hould 
be the object of 199ir;latioD. The siguificant and fundamental changes III the 
J'SRO law for instance, affecting all practicing physicians, should not be swept 
in under the irresistibl)l,Siren's call: ".anti-fraud and abuse." . 

We would be happy to work with the committees in rleveloping legislation 
that would more appropriately address the problems and have a signific!!.nt 
impact on violations of the Medicare and Medicaid 10. WS. 

At :this time, wn would be pleasecl to respond to any questions the Subcom-
mittees may have. 

A:PPENDIX A 

PSRO Al.::ENDMENTS 1 

The following reflects tIle substance of AIlIA developed amendments to 
PSRO. 

(1) The definition of "qualified organization" under Section 1152(b) (1) 
should be expllndecl so that organizations, including foundations, designateli 
by medical societies will be specificllllyeligible for cor "ideratioll as a PSRO. 

(2) (A) The pl'ohibition for the Secretary to enter into PSRO contracts with 
groups other thall professional associations, as provided ill Section 1152 (c) (1) , 
should be .)Ostponed from January 1, 1978, to January 1, 1979. The Secretary 
should not enter into agreement with gJ.'oups other than professional aSI'lOcia­
Hons without concurrence of the National Professional Standards ReT'iew 
Council. 

(E) '1'he National Professional Stanclards Review Council should conduct 
a stucly to re,iew tlle extent of profesSion,li participation in the implementa­
tion of the PSRO program. Such study would be completec1 by July 1, 1978, 
and thereupon presented to Congress, at which time Congress could. determine 
whether, and under what conditions, other agencies would be allowed to serve 
as PSROs. 

(3) In order to avoid d'Jplication, Section 1152(e) should be amended to 
require the Secretary to waive any or all reYi~w or similar h.~tivities under 
any such provision (oUler than PSRO) of the Social Security Act where the 
PSRO has been fOUl}d to be performing review activities e,'fectively. 

(4) (A) Section 1156 Ilhould be amended to direct speCifically the respectiYe 
PSROs to ascertain and devel\1p appropriate guidJlines, (referring to norms, 
adteriu, .and stat~tla~'ds) drawing Upon the expertise of national, state, .and 
county medical associacions and specialty soeieties. 

(B) Tl1e law should be amended to state sj,lecmcaUy that such guidelines 
(referring to norms, criteria and standards) are to guides only and cannot be 
substituted for individual professional judgment. 

(0) Section 1155(a) should also clearly include the role of the local PS:aO 
in defi)ling areas pertaining :to necessity, quality or B ppropriateness. 

(5) Consistent with policy in opposi nOll to preadmiss:lon .certification of ill~ 
stitutional care, sw:h authority present1y €xisting in the PSRO law ,Seetions 
1:155(a) (2), (3) ; 11.."i5(b) (2) should he deleted. 

(6) "Regular Review" of Patient and Pr:ovider profiles SllOUld not be re­
quired to be basacl upon .case-by-case analysis of care provided or received. 
Section 1155 (a) (4) should be mnend~1il to allow for tue review on .a sample­
baSil>, In additio)l, confidentiality should be maintLined for both. patient and 
physic~an.. 

(7) 8ectiou L155(a) (6) (B) Shullld beamenc12d to allow a pllysician to 
participate in PSRO review in a facility unless lIe has a "substantial" interest 
iQ. the facility to): wllich the review is performed rather than prohibiting such 
p.lwticipatio)l if he h.lls "nny" interest, 

(8) ~ opportuulty for physician '''polling'' on any designation agreement Ol" 
];.el.lewulot an .agreement ,between the Secret4l.l'yand a PSRO should be afforded 
whe)1 spec}till nercfllItage.'> ,of Dllysioians !in an arel1. desire a Doll. (Section 
1152(f)).. . 

{9) S~ction ;1l{\.{)(b) (8) providing for financial penulties 'in lieu of termina­
tion or suspeus~on &bo.uld be ·repealed. A system of graduated sanctions should 
b§!.estl).\)lisl1ed. 

·1..Amepdmelli:.') sllonSoredby American :'!ecllc.'ll AssoclnHon tosecUon 249F of PlIbllc-
LltW 9,2-,(104, . 

87-626-77--18 
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(10) Certain reporting provisions require PSROs to submit to the Statewide 
Council for forwaruing to the Secretary, all determinations made by the 
PSRO that a practitioner or a provider has violated any obligation relating to 
necessity quality or situs of care furnished (Sections 1157 and 1160 (b) (1». 
The provisions should be a.nended to require the PSRO t-, report to the State­
wide Council only when it determines that a pattern of practice requires such 
attention or that a provider or practitioner has grossly and flagrantly violated 
the obligations imposed under the Act. Such determinations should be made 
ol.ly after a confete,ce with the provider or practitioner in an attempt to seek 
compliance, and a iillding that he or it has shown an inability or lack of 
desire or intention to comply with the program requirements. 

(11) Section 1157 should be amended to "require" the Secretary to utilize 
a PSRO in lieu of a program review team for certain reviews. 

(12) Section 1166 should be amended to provide that the written records of 
Professional Standards Review Organizations, Statewide Professional Stand­
ards Review Councils, and the National Professional Standards Review 
Council shall not be subject to subpoena or discovery proceedings in any civil 
action; nor shall the identity of any member, employee, or person providing 
information, counselor services be subject to slibpoena 01' discovery proceed­
ings; nor shall the discUi:;sion 01' deliberations of any organization, council 
member, employee, or person be subject to subpoena 01' discovery proceedings 
in any civil action. 

(13) Section 1167 (c) should be repealed. That provision purports to limit 
the liability of an individual furnishing items or services when such indivdual 
has acted in compliance with the norms of care applied by a PSRO, provided 
that he exercised due care in his conduct. This provision could have the unin­
tended and undesirable effect of pressuring practitioners to adhere to the 
norms. Moreover, the provision is at best meaningless because on its fac':! it is 
applicabh 'mly when the practitioner has exercised due care-the very issue at 
the heart of the malpractice issues. 

(14) Section 1156 of the law should be amended to state the limited func­
tions of the "norms, criteria, and standards" developed thereunder and to de­
:fine their applicability in civil cases. 

(15) Section 1168, referring to the reimbursement of PS1W expenses, should 
be amplified so that contract applicants will have an accurate understanding as 
to which organizational expenses will be reimbursable and should include costs, 
expenses, and damages incurred in connection with civil suits, claims 01' settle­
menis. 

(16) Section 1159(b) shoUld be amended to allow a provider or practitioner 
the right of administrative hearing and judicial review on ll.G.verse determina­
tions pertaining to reimbursement. 

(17) Terms of members of the National Professional Standards Review 
Oouncil should be staggered. Members should be limited to Ill> more thDn three 
terms (Section 1163 (a) (2)}. 

(18) The law should be amended (Sections 1151, 1155 and 1160) to provide 
for PSRO review of care delivered through federal medical programs such as 
the Veterans Administration and Public ':-:ealth Service. 

(19) Section 1155(b) (4) should be repealed. PSROs would be authorized 
under Section 1155 (b) (4) to inspect the facilities in which care is rendered 
or services are provided by practitioners or providers. Institutions are cur­
rently subject to inspection by the Joint Commission on Accreditation of Hos· 
pitals, and, moreover, faciiities are generally subject to regulation under state 
and local law. 

(20) Section 115ll(J» (3) should he repealed. Practition~rs and providers are 
obligated to maintain supporting documentation substantiating the necessity 
and quality of care p:covided under Medi.care aud Medicaid. These recordkeep­
iug requirements (Section 1160 (a) (1) (C» are duplicated by an ambiguous 
authorization under Section 115;) (b) (3) allowing PSROs to "examine the per-
tinent records" of practitioners allCI providers. This authority is, at best, re- -;;. 
dundant and could be the subject of abuse. Unrestrained exaniinations of medi-
cal records would jeopardize pllysicianjpatient confidentiality. 

(21) The role of the state medical soclety should be further augmented by 
authorizing the Secretary (Section 1169) to enter into contracts with the state 
llledical society, or its designated organizatiou, to provide technical and ad­
ministrative assistance to PSROs in the administration of the PSRO program. 
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Under such contrllcts, the organization would be reimbursed directly by DHEW. 
(22) Section 2:1,3 of P.L. 92-U03, which describes circumstances under which 

payment may be made under Medicare for certain otherwise noncovered items 
and services, and-under which recovery can be made from providers and prac­
titioners, should be repealed. 

(23) ProvisiomJ of Section 207 of P.L. 92-603, relating to utilization review 
procedures under l'l!Iedicaid, should be repealed. 

(24) SeGtion 2!l9 of P.L. 92-603, authorizing the creation of program review 
teams, should be r;)pealed. 

(25) Section 1861(w) and 1815(b) should be amended to require direct pay­
ment from Social Security to P~RO for review rather than through fictional 
agreements with h:osPitals. 

Mr. ROSTENKI)WSKI. Thank you, Doctor. 
I am a little j;luzzled by your position on disclosure of information. 

You oppose a general disclosure requirement for shared "'health 
facilities as too sweeping, even thoup,h this :is disclosure, of non~ 
confidential informatlon relat:ing to ownership and financial trans­
actions; and at the same time you oppose disclosure of specific 
information by PSRO's relating to potentially fraudulent activities 
and practices. In fact, you seem to be opposed to any disclosure until 
such time as the Government has already developed the case and 
is ready to prosecute. 

How does the Government ever ohtain the information it needs 
to identify, prevent, and prosecute fraud. 'Won't your position in 
effect force the Government :into the kind of wholesale fishing expedi­
tions that both you and I want to avoid ~ 

Dr. BEDDINGFIELD. On the contrary, 1\£1'. Chairman, it would be 
our view that the, disclosure pro',-isions as written, with the defini­
tion of sh'ed health facility, Wl1t1lrl be a massive fishing expedition 
with a ver~ closely meshed net. I happen to practice personally in a 
group. We are liOt a medicaid mill. We are a ve:ry ethical operation, 
with 22 physicians, in North Carolina. 

We would come under your definition of shared he"11th facility. 
We would be subjected to the disclosure l'f.lquirements, as would 
thousands of other legitimate practjces across the country. What 
would the Secretary or the Comptr' ,-':er do with the information? 
How do they know not to send us the requirements for disclosure ~ 
. To answer your question as to how thE'; Govern..TUellt does get a 
handle on it, I think we have heard that answered her'e this morn­
ing. I read the testimony of Secretary Califano. He said that they had 
iuvestigated 45,000 cases without H.R. 3. 

I heard the testimony of the U.S. 'attornBY from New York State 
this morn:ing, who said the information is there in the files and 
that if they had the manpower and tIle money and the computers, 
they could get it out and bring the oftendlers to justice. 

This is precisely what t.he MIA is saying. 
Mr. ROSl'E]lfKOWSltI. Isn't much of this information avuilablellow? 

Yet you are opposed to further disclosure. 
Dr. BEDDn\rGFIELD. I am sorry, sir. I don't understand the thrust. 
~fr. ROSTENKO'\VSKI. I am looking for a "deterrent in this legislation. 

Also, I think what we want to do is p-reventullllccessary hwcsti­
gations. But we must have access to necessary information. I don't 
think we, in this legislation want· to encourage fishing expeditions. 
'That is principally what I .am trying to avoid. I Mn snte Mr. 
Rogers is trying to avoid it. 
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Dr. BEDDINGlITELD. I c1icln'tcomment on the second part o~Eyour' 
question. It escaped me. Excuse me. 
"Wec~rtainly wouldn't be against disclosure once evidence of' 

fraud and abuse surfaced. Certain the Government ought to haye" 
every bit or information that it needs to bring lawbreakers to j nstice. 
lYe would Sllpport the upgrading of the penalties as a deterrent 
toward people engaging in this nefarious activity. At the same 
time, as I have tried to point out, the PSRO should not become a 
policeman, a law enforcement agency on its own. 

The original thrust. of PSRO and the presuml't:l reasons for its 
enactment in Public Law 92-603 was the upgrading and the meas­
urement of the quality of care of s.crvices provided under Kovern­
mental programs. That coupled WIth education. Nowhere III the 
original PSn,O law ,yas it intended that the PSn,O was to become 
a law enforcement :iJwestigative type of agency. 

Herc we are suddenly changil'g gears and taking an organization 
or health proyiders and saying that you are an investigative arm of 
the Federal Government. lY ~ pointed out there is just beginning to 
be, (h~e to many reasons, after 2112 to 3 years, some aceeptance of 
the PnRO concept. Funding has been slow coming from the Congress' 
for PSRO's. It's beginning to work. It's beginning to be accepted. 

Here we would not-to give it a new und different dimension­
that of law enforcement. Tl.is is going to cause resentment among­
a goo(l muny praetitioners, both those who ar.., ~embers- active 
11l0mbers-of the PSliO, and physicians into whose offices they 
might intrude. 

~Ir. ROSTENKOWSKI. You talk in your testimony about the PSRO's 
sf.'l'yjng as an educational and quality review meehanism. How call it 
e1rectirely do l:hat if it isn't reviewing physidans' serv-ices .. 

Dr. BEDDINGFIELD. Well, first, of all, most of your problems in 
terms Of quality of care and cost of care are based in institutions. 
The initial thrust of PSRO in the law limited their review to insti­
tutional services. That is where the money is. That is where 70-plus 
percent of your eost is. " 

PSRO's have not yet developed the sophistication and expel'tisfr 
and methods hl, accomplishing this first very major task before H.R. 
3 would add to that another very, almost insurmountable, task, that 
of review of outpatient services. 

JUl'. ROSTENKO\ 1KI. ])1'. Carter ~ 
Mr. CARTER. Thrmk you, nil'. Ohairman. 
What effect do you think this legislation might have on provider­

participation under medicare and medicaid ~ 
Dr. BEDDINGFIELD. Dr. Carter, I would believe that if the potential 

that we see in H.R. 3 actuallY0pme to pass, that every group' 
practico had to reg-isteu' and discJos~ 0.11 q~ the required information; 
and if at that pomt ,ye had a variety of Federal agencies coming 
into our offices, such as the newly-created Inspector General, such 
as representatives of .the Comptrollel' General, such as the PSRO~ 
I can foresee that that would not create a favorable cU" ''late to the 
physician who is already at some sacrifice in manYI many cases par­
ticipating at less than his usual fees in these governmental programs. 
Ag{)od many physicians acre on the brink already, because of the pro-
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·gressive restrictions, the increased. volume or paperwork, the ree1nc­
tion or fees; they are participating in an effort to tl'y to be, good citi­

:zens andresl)onsible physicians. The addition of teams of Federal in­
spectors crawling around your premises isn't going to do anything to 
win friends and influence people. 

Mr. C.\RTER. Yon are in a group practice, Doctor ~ 
Dr. BEDDrNGFIELD. Yes, sir. 
Mr. CARl'ER. How many people do you employ to do your paper­

work~ 
Dr. BEDDINGFIELD. There are 22 physicians. "Ve have a total of 88 

other employees. 
::'\fr. CARTER. How many physicians ~ . 
Dr. BEDDINGFIELD. I would say in our business office operatIOn, 

we have one full-time girl medicare, one full-time girl for medicaid, 
one full-time for Blne Cross, Blue Shield, one full-time for commer­
cial insurallce. I would say we have about 20 people employed in our 
'business oftiee operation to handle various third party programs. 

::\11'. CARTER. How many more would this require you to employ ~ 
Dr. BEDDINGFIELD. The potE'ntial is for several more. 
I think it would depend upon how much of this came to pass, that 

the 1aw permits to pass. It would depend upon the degree of imple­
mentation. 

}fr. CARTER. In your view, do PSRO's have the technological 
'-cap!l,biIity to undertake the review of shared health facilities ~ 

Dr. BEDDINGFIELD. Not at this point of time. 
1fr. CARTER. Section 3 of H.E. 3 concerns the requirements for 

disclosure of ownership and business transactions. This legislation 
'states that if an entity does not furnish a significant volume of 
items and services, it will not be subject to these provisions. In 
your view what ,muld constitute a significant volume ~ 

Dr. B:Et>DINGFIELD. 'rhat would be a judgmental matter. I would 
have to study it. I wonk? think if-I would just render this as a 
·personal opinion, bc.:ause our fiLl\. statement does not cover this 
specific point-oyer 50 percent or more of gross receipt cams from 
·gove.rmnental programs, it would be well to look at that. 

Mr. CARTER. Explain to me your expressed fear, of revealing the 
·confidentiaTityof patient records. 

Dr. BEDDINGFIELD. It has been so well documented, Dr. Carter, that 
·once a physician's rec01.'(1 is shr.red with anybody else outside his 
office, no niatter how bound that person is to secrecy, it is no longer­
when tWf) peoplelmow a secret-a secret. 

11:11'. CARTER. As a physician, you are in a position to know the 
secret illnesses of many, many people in influential positions in 
'Goyernment today. Isn't tl1at true ~ 

Dr. BEDDINtiEIELD. Yes, sir, this is true. 
Mr. CARTER. If we go back over the record--
Dr. BED"OINGFlELD. Some candidates for public office you would 

know. 
Mr.CARTlm. Yes, sir. We .find that many, many men who have 

occupied phces vi prominenee in the F.ederal Government haye been 
victimB or some of a variety of disease, such as syphilis, for instance. 
[s tlInt; correct ~ 

". 
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Dr. BEDDINGFrnLD. y~s, sir. 
Mr. CARTER. Even some of our Presidents. 
Dr. BEDDL.~GFIELD. I am not aware of any venereal history of our 

Presidents. 
Mr. CARTER. A professor stated there were unmistakeable signs 

of this disease in such a case. 
Dr. BEDDINGFIELD. That could very well be. 
Mr. CARTER. You do not think that you should permit anything 

to impair the confidentiality of these reports; is that correct? 
Dr. BEDDINGFIELD. That is correct. 
Mr. CARTER. Thank you, Doctor. 
Mr. ROSTENKOWSKI. Mr. Dllllcan ~ 
Mr. DUNCAN. Thank you, Mr. Chairman. 
I want to apologize for r.ot being here at the time you presented 

your statement. I had an appointment outside. I have reviewed your 
statement. 

I substantially agree with about everything in it. I gather that you 
just because of the wrongdoing of a few people or the few so-called 
medicaid mill, that you don't beHeve that all the others ought to 
suffer undue punishment because of what a few did ~ Is that in sum 
and substance your position ~ 

Dr. BEDDINGFIELD. That point is correct, Mr. Duncan. 'We made 
the further point repeatedly that we believe that adequate laws are 
on the books for enforcement of fraud and abuse. We would support 
those. We would agree with those previous witnesses who have 
pointed out that the knowledge, the data, is there in the files of the 
medicaid intermediaries, the State agencies. The data for any 
frauil ii:; there. it needs to be retrieved. That takes manpower, com 
puters. You already have laws that are against fraud. We would 
support those laws and prosecutors under them. We would applaud 
t.he conviction of people who are guilty of fraud. 

Mr. DUNCAN. What about the present. re:norts you file. Is that a 
a burden on the physician's staff and on thE: general physician him­
selH 

Dr. BEDDINGFIELD. I am not certain which---
Mr. DUNCAN. The type; of reports you must file now without 

this legislation? Is that a big item in a physician's office ~ 
Dr. BEnDINGFIELD. As I indicated to Dr. Carter, it takes extra 

employees. IV-a have different forms for medicare,different forms 
for vocational rehabilitation, and Social Security, and all the other 
governmental programs. That avalanche of paperwork does sig­
nificantly increase the cost of medical care. It takes an extra bank 
of girls to .10 it; yes, sir. 

Mr. DUNCAN. 'What percentage-do you have any idea how many 
physicians might be involved in the medicaid mills tl:at have been 
reading about ~ 
. Dr. BEDDINGFIElLD. In what I conceive to be the medicaid mills 
as we all sawin ;'60 Minutes," I would say far less than one percent 
of the physicians of this cOlllltry are imTolved in any such operation. 

~£r. DUNCAN. Would you have any idea why these medicaid mills 
have been mainly in the large cities and not in the smaller com­
munities~ 

',4 't 
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Dr. BEDDINGFIELD. ),'85; I do have some ideas. 
I think, first of all, most crime is statistically significantly Mgher 

in large cities. Second, you have 
0 

a mass of under-served pte-ople. 
There was a vacuum there, a need for some kind of health care 
services; and an entetpreneur was able to arrange the premises, 
was able to make a deal with a commercial lab, was able '1';0 recruit 
generally physicians who were foreign-born or foreign-trained who 
had difficulty establishing identity and practice in this country. 
There was a vacuum where it all came together allc1 a law that 
permitted this. 

Mr. DUNCAN. The last couple of days the news media has carriea. 
some articles anc1 stories about organized crime being involved in 
the medicaid mills. Do you have any avenues of discipline to your 
members if you lmow that they are actually involvec1 with organized 
crime ill the practice of meclicine ~ 
. Dr. BEDDINGFIELD. No, sir, I have no knowledge of any involve-

ment of physidans in organized crime. 
May I extend that a:r;swer just a bit ~ 
Mr. DUNCAN. Yes, SIr. . 
Dr. BEDDINGFD!:LD. Contrary to what many people in the public 

think, the American l\1:edical Association doesn't license physicians. 
As you know; this is a prerogative of the State licensing agencies. 
In almost every State, conviction of a felony is a reason for loss of 
one's license. 

Now, the American Medical Association 11as taken certain actions 
in an effort to help to ferret out those bad apples. Among other 
activities, we 11ave developed model State legislation which has been 
sent to the various'State medical associations, and indeed 11as been 
adopted ina good many States. The bills provide avenues of input 
regarding unprofessional behavior on the part of physicians, require­
this to be submitted to the State licensing agency, and give them 
considerably more flexibility anclleeway in clisciplin(1.ry actions. We 
are interested in getting rid of these people. 

Mr. DUNCAN. My time is up. Thank you very much. 
Thank you, Mr. Chairma.n. 
Mr. ROSTENKOWSKI. Mr. Rogers will inquire. 
Mr. ROGERS. 'l'hank you. 
Dr. Beddingfield, I presume you are not objecting to increase of 

penalty~ . 
Dr. BEDDINGFmLD. No, sir. ,Ye would snpport, that. 
Mr. ROGERS • . A.s I understand it, you think that the disclosure pro-

visions might b~~ harmful ~ " 
Dr. J3EDDINGFIEL1>. Could be bothersome because they are sa sweep­

ing, yes, sir. 
Mr. ROGERS. I just read on page--
Dr. BEDDINGFIELD. Not merely the type of inlormr,tion you are ask­

ing for, but particularly the bToad base of people to whom it would 
apply. 

Mr. ROGERS. I was just looking at the testimony on page 6. You 
feel it is not pToper to-for the Government to know, for instance, 

" if we are paying to ~ provic1er or supplier of sel'vices; and it is an . . 
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institutional provider ~ You don't think it is wise for us to know to 
whom we are making the payment ~ 

In other words, to that provider the 5 percent interest in the husi­
ness~ 

Dr. BEDDINGFIELD. Yes, I think it would be wise to lmow. I think 
there are other methods of determining that than reqniring eyery 
group of physicians in the country to bare their souls for the sevel'ul 
Ifederal agencies. 

Mr. ROGlms. ,Yen, I don't know that it would necessarily always 
be physicians. I don't. think it would be, would it, necessarily ~ 

Dr.' BEDDINGFIELD. But the definition of shared health facility 
wonld encompass yonI' medicaid mills-a fraction, say of only 1 per­
cput; but 99-plus percent would be legitimate group practices. 
Therein is our haugnp. 

iIII'. ROGERS. ,Yell, what iE' the problem where there is a legitimate 
opern.tion of lmowing who owns it, who is supplying the services ~ 
Usually anyone who buys any services, is entitled to know from who111 
it comes. I don't think that is such an unheard of approach. 

In other words, I don't see-what is the objection ~ 
Mr. PE'l'EHSON. 1\11'. Rogers, one of the intentions of the legislation 

as we understand it, is to get at the entrepeneurs of these medicaid 
mills. As we see the legislation, with the inquiries here going to the 
practitioner and with the information that is to be Teqnired goil~g 
to the ownersltip of the practitioner's practice, the information as 
such would still not disclose the .ownership or the activity of this 
entl'epeneur that you are really t.rymg to get at. 

Mr. ROGERS. I think what we are trying to say is wherever we pur­
chase services, we want to know from whom we are purchasing them. 
If it is a hidden ownership who is benefiting from payments made, 
there may be absolutely nothing wrong. 'What's wrong with having 
that tyP& of information ~ I would expect that for any contractual 
opemtion. 'Wouldn't vou ~ 

nIl'. PETEUSON. Certainly the Government should be able to ascer­
tain Trom whom they are purchasing the services. 

Mr. ROGERS. Sure. Just ownership. I mean I don't think this is 
anything saying you have done anything bad or wrong. I don't see 
any reason not to. 

Dr. BEDDINGFIELD. "We would submit that the potential for your 
disclosure requireI!lents goes far beyond the simIJe things that the 
chairman has emunerated such as ownership. For example--

Mr. ROGEUS. Then you w<Juld not object to ownership, then~ 
Mr. PE'l'ERSON. Soine of the information that is required goes 

beyond merely who is the ownership. 
~Ir. ROGEHs. Bu'J; you wouldn't object to at least lnlOWing who 

owned the business i:f we are purchasing services ~ 
Mr. PETERSON. As physicians-the physician would be the sole 

(J\\,,~1er of his own practice. As far as other "information shown--· 
1\11\ ROGEUS. ,V eli, if it is a group, or a business, is there any objec­

tion to knowing-leT~'s settle that point first. Then we will go to the 
othel'S. 

Do you have any objection to that, just knowing who owns the 
busin.~'ss, who we are ,ioing business with ~ 
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Dr. BEDDtNGFIEW. If it were limited to that, if it were limited to 
ownership, I don't believe that we would. have any objection. 

Mr. ROGERS. I don't think you would have any objection. 
"Vhat is the further objection ~ 
Mr. PETERSON. The information that would be required here is 

fOl'---with respect to other business activities which wou1cl be owner­
ship of val',OUS interests, mortgages, deeds, notes, and other property 
or assets of the practice as such. They would also want to know 
the--

Mr. ROGERS. Where is that provided nuW ~ 
Mr. PETERSON. Page 6 of the bill. 
Mr. ROGERS. All right. Yon would object to reveaHng what, now? 
Mr. PETERSON. 'V ell, Mr. Chairman, some of the jll formation that 

is required goes beyond merely the ownership of the w:l!:.ctice insofal> 
as it would relate' to physicians, and insofar as it ~ould relate to 
group practice; of course, the information woulcl be more extensive. 
It refers to ownership as to mortgage, mortgages, deeds, trust notes, 
and obligations; and this would get involved in the personal business 
transactions of the practice of the group. We have wondered what 
the ?onnection would be and the necessity or propriety of that infor­
matIon. 

Mr. ROGERS. I guess if you get to mortgages, you coul[l get into 
some problem of Gwnership there; couldn't you~ 

~fr. BEDDINGFIELD. Yes. In Ollr clinic we have a mortgage. Part 
of it goes to the bank, a second mortgage to the life insurance com­
pany t}Ult helped us build the building. 

JYIr. ROGERS. Or to another company which we are finding in the 
medicaid mills. They set up a nonprofit, but they go back in owner­
ship; and ownership in reality becomes a profit organization. Do 
you think the Government ought to Imow that ~ 

MI'. PETERSON. Would the Government know from the basis of 
information that it is a medicai\l mill· as such? The question is llere 
whether the information should be clirectecl to all organizations or 
whether it should not be limited in some situations. 

Mr. ROGERS. Could you tell us which are abusing, engaging in 
fraudulent practice and those that aren't ~ 

Dr. BEDDINGFIEI,D. I believe thnt information is avaihil:l(~ in the 
nles of the intermediaries, the carriers, the State agenc4_Every­
body from those agencies will tell us that it is known whO they 
are. W11at is needed are the clout and the manpower and the COlll.,. 
putal's to go out and get them. That is the approach. That imple­
mentation is needed to process information there in that file. 

Information is already there in the files to be acted upon, rather 
than going out to respectable and honest physicians in this country 
on a fishing expedition. 

Mr .. ROGERS. Can you help us to know who is involved in :fraud 
and abuse? A1\tIA? 

Dr. BEDDINGFIELD. I think we could help in this respect: I speak 
now in terms of personal experiences which I a.m certain have been: 
duplicated in most States across the COtllltry. Many times a State 
-agency-in a suspected case-may have .evidence of an irregular 
pattern. They think that this group may be abusing a program. 
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They are not certain. They will go to their local-their State :medi­
cal society- and say, will you help us review this profile ~ 'What do 
you think about this ~ 

In every instance medicine has risen to the occasion. We have .. 
said, yes, this is wrong, this is not good medicine, this is one you 
ought to go after j you ought to prosecute this. 

Medicine stands ready to provide that type of professional con­
sultive expertise to agencies of Government. We think thb is vastly 
different, however, from sending medicine in the form of PSRO's 
in as an hwestigator into a physician's office. 

Mr. ROGERS. I see what you mean. You are saying then you have 
110 objection to the revelation of ownership, but there should be 
some showing of fraud before we get intv a revelation of other 
information? 

Dr. BEDDINGFIELD. Yes, sir. 
There is another concern that I have about disclosure also. For 

example, in that same section .lVII'. Peterson was reading from, it 
goes i)n to say a report of costs and charges for items reimbursed 
under title V, XVIII, and XIX, 

What does that mean to a physician's office ~ .A cost of services 
and records ~ What does this do to a shot of penicillin ~ Are you 
really going to pursue this to the ultimate to know what the serum 
cost me, what the penicillin cost me, what the nurse's time cost me, 
what the sponge cost me, what the band-aid cost me? This could 
be the result, and Federal programs have been tIllS nitpicking. This 
frightens me as to the potential of the volume of information that 
could be required lUlcler the bill as drawn. 
~.' ROGERS. In other words, instead of just giving the one price, 

for 'whatevci' it may be in the purchase--
Dr. BEDDINGFIELD. "Well, it says cost and charges. That is the 

reason I pursued it. 
Mr. ROGERS. Sure. I don't know. I do think we need to look into 

this whole matter. ,Ve will, since you have raised it. 
Should someone have the right, though, when they purchase a 

seryjce to know what is put aside as cost ~ I don't lmow. Should they ~ 
Dr. BEDDINGFIELD. Well, in the practice of medicine it would be 

very difficult to cost account every single service that is given. At­
tampting to do so would in and of itself inordinately increase the 
cost; of medical care. 1Ye would have to ha,re a team of auditors in 
to do that. 

lVIr. ROGERS. Thank you so much. 
Dr. BEDDINGFIELD. Thank you, 11:[1'. Chairman. 
nfr. ROSTENKOWSKI. Thank you. 
Dr. BEDDINGl!'IELD. Thank you, sir. 
Mr. ROSTENKOWSKI. The committee will stand in recess until 1 :45. 
[Whereupon, at 1 :31 p.m., the hearing was recessed to reconvellf~ 

at 1 :45 p.m.] 
A:E-TERNoON SESSION 

~fr. ROS'rENKOWSF..I [presiding]. The committee will resume its 
sitting. 

Mr. White and Pettengill. 
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STATEMENT OF WILLIAM C. WHITE, JR., VICE PRESIDENT, PRU­
DENTIAL INSURANCE CO. OF AMERICA, AND DANIEL W. 
PETTENGILL, VICE PRESIDENT, AETNA LIFE & CASUALT-r," "'~p. 
RESE:NTING HEALTH IN'SUR1:l..NCE ASSOCIATION OF A: .. lA 

Mr. PETI'ENtiIILT". Thank you, Mr. Chahman. 
Mr. Chairman, I am Daniel Pettengill, vice president, Aetna Life 

& Casualty. 'Vith me is William C. vV}lite, Jr., vice president, Pru­
dential Insurance Co. of America. 

We appear today on behalf of the Health Insurance Associl1tion 
of America. 

The member companies of the association are responsible for some 
85 percent of the private health insurance written by insurance com­
panies in the United States. In addition, 13 of the member compa­
nies aIso serve as fiscal intermediaries and/or carriers for medicare. 
See attachment A. for names. 

One key element in the control of fraud an4 abuse in any insur­
ance system, public or private, is the use of mtelligellt, observant 
people in the day-to-day processing of claims. Such people can and 
dten do detect the unusual events 01' data that const.itute the initial 
dues . 

. A. second key element is the painstaking accumulation of facts 
that will reasonably substantiate a charge of fraud or abuse. The 
private health insurance companies in this country do endeavor to 
perform both of these key elements. 

A. third key element is conviction f).nd punishment of the persons 
comroiting the fraud or abuse. Here our American system ;"l weak. 
The courts art'. often jammed with these and many other t.fpes of 
cases. 

In addition, fraud is a very difficult crime to prove and, as a 
result, prosecutions and convictions are rather infrequent. 

Over time, too many untried cases can discourage people from 
even looking for fraud and abuse, let alone reporting it. It is good, 
therefore, that Congress is expressing interest in tIllS problem and 
that lI.R. -3 would add more tools, especially those described in 
sections 4, 7, and 10, to aid in the never-ending sLruggle against 
fraud and abuse, "Ve support this bill anclnrge ltS passage. 

FUl'thermore, we, request your consideration of three additional 
provisions that would enhance this worthwhile piece of legislation. 

First: Extension of PSRO services to the private sector. 
When Congress enacted Part B of Title XI of the Social Security 

Act, it was cognizant of the dangers of two-class medicine and hence 
did not prohibit Professional Standards Review Organizations from 
applying the norms of care, diagnosis, and treatment developed for 
medicare and medicaid beneficiaries to private-sector patients as well. 

As yet, few PSROs have takeJl advantage of this opportunity 
to serve the entire public. By failing to do so, these PSROs are 
depriving themselves of significant quantities of data all which to 
base and test their norms. 

Assumin<T that a PSRO's crit-l~i'ia for estimating the need for and 
the delivel;- of good quality care under typical cirC1;~rri:\tances are 
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effective and economically administrable, then PSBel1tially all pntients 
l\,nd their insurers should, and We belieye would, be wilJing to pay 
the cost of screening all cases against such criteria and of having a 
review made by the PSRO of the exceptional cases that do not meet 
the criteria. 

Accordingly, we recommend that section 5 of R.R. 3 be expanded 
to provide suitable stimulus for the extension of effective PSRO 
activities to the private sector. 

As a minimum, PSROs should be required to publish their criteria 
so that carriers could apply them to prirate-sector patients in those: 
situations where a PSRO was not in a position to do so itself. 

Appropriate immunity against damage suits should be granted 
PSROs that perform exception review for private-sector patients. 
"Vhere such review is delegated to a hospital by the PSRO, the 
hospital's costs of mttking the review should be recognized as a vaild 
hospital expense by state rate regulatory agencies and by patients 
and their carriers. 

tVe urge going beyond this minimum to the maximum extent 
deemed feasible. For example, would it not be feasible to l,'.equire 
a PSRO to serve the entire population of its service area if at least 
three-fourths or the private health insurers operating in the area 
so requested and were willing to provide the necessary data, do 
IWY necessary screening, and pay the expense involv(td? -

Second: Expansion of PSRO boards to include insurer representa­
tives. 

'Ve recommend that section 5 of H.R. 3 also be expanded to amend 
Section 1152 of Title XI of the Social Security Act to require that 
the board of each PSRO contain at least one representative of the 
private health insurance companies in order that the knowledge of' 
our business in designinO' and applying criteria to ltctual cases nlight 
L< directly available ana in order to facilitate the evalulttioll of the· 
results obtained by the PSRO. 

Section 1162 of this same title XI should be similarly amended 
to require a health insurance company representative on the board 
of each statewide PSR council. These two amendments would be 
desirable eyen if PSROs continned to serve only the mediev.re and 
medicaid beneficiaries. 

Third: Notice to beneficiaries of practitioner suspension. 
While we support section 7 of ILR. 3 as being a potentially strO!lg 

deterrent of fraud and abuse under the GC'Yernment programs lll­
volved, we feal: t:1Ut most beneficiaries will not know of the suspen­
sion of a r.onvicted practitioner, may unwittingly use his or l1er 
services and only then discover that no benefits will be payable 
under the applicable Government program. 

Acco),'dingly, we recommend that section i7 of H.R. 3 be expanded 
to require a practitioner, during his period of suspension by th~ 
Secretary, to llOtify each patient prior to rendering any service 
that no benefits would be payable by specified Goyernment programs 
with respect to that service. 

It would then· be up to the beneficiary to decide whether he or­
she was willing to pay the entire fee in order to utilize the service& 
of that practitioner at that time. 

• 
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If the practitioner failed to so notify the patient, the patient 
would not 'be liable for any portion of the practitioner's fee. 

As a minimum, the Secretary should be required to place a notice 
·of the suspension in the major newspaper serving the area in which 
the physician then practiced. 

However, this approach would not provide the beneficiaries any~ 
where near the protection that our recommcnded approach would 
because many of the beneficiaries would not see the newspaper 
llotice and because the practitioner might move to a new location 
where no one knew oJ the suspension. 

In closing, we again want to commend y,ou and your colleagues 
for your positive efforts to reduce fraud ana. abuse in the medicare 
.and mcdiraid program. We pledge the continued cooperation of the 
Health Insurance Association of America in these efforts. 

,[Attachment to the statement follows:] 

ATTACRlImNT A 

1.IE~nlER COMPANIES OF TRE HEALTH 1' .. .iURANCE ASSOCIATION OF AlIfJillICA 
INVOLVED IN TRE AnMn :",TRATION OF lI:ImDICAREJ. 

Aetna Hie $, Casualty. 
1IIutuai of Omaha Insurance Company. 
Nationwide :l\Iutuul Insurance Company. 
The Prudential Insurance Company of America. 
~'he Travelers Insurance Company. 
Connecticut General Life Insurance Company CNA/insurance. 
Equitable Life Assurance S(l.ciety of the United St:1te~. 
Gt'llt'ral American LIfe Insurance Company. 
:Metropolitan Life Insurance Comptmy. 
Occidental Life Insura.nce Company of California. 
Pan-American Life Insurance Company. 
Union Mutual Life Insurance Company. 

Mr. ROSTENKOWSKI. Thank you, Mr. Pettengill. 
:Mr. Ford ~ . 
J)Ir. FORD. No questions at this time, Mr. Chairman . 

. ?III'. ROSTENKOWSKI. Dr. Carted 
J\1r. CAnTER. Thank you, :iYh. Chairman. 
"What, if any, :treas of fraud or abuse do you feel are not addressed 

in this legislation or by existing authority? . 
Mr. PETI'ENGJLL. I think as far as the areas concerned, they are 

covered. Our one concern, which is a very difficult one, I thiuk, for 
the Congress to address, is the actual licensure of the practitioner 
,y11v has been convicted. 

Pel'haps you ought to consider requiring that a notice be sent to 
the licensure agency whenever there was a conviction with encour­
agement of those state agencies to notify you of what action they 
take with respect to that practitioner. 

That would be the one offhand comment I might make. 
Mr. CARTER. Would vou recommend the same procedure for insur­

an('c companies which l)ractice fraud? 
Mr. PETTENGILL. What is sauce for the goose is sauce for the 

gander, sir; yes. 

1 All Qf tbese cOIDp!\nles ser"e ao carriers under Medlc!\re Part B (Supplementary 
Medlcnl InsUrance). In additiou, tbe first five companies named also serve !\s fiac!\l 
intt'rmec1lnries for hospitals. home l1e.tlth agenCies, and skilled nursing facUitles under 
Medicare Part A (Hospital Insurance Benefits). 
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Mr. CARTER. Thank you, sir. 
If the subcommittee were to decide that PSRO's are not the 

appropriate bodies to review shared health facilities, what alterna­
tive ways would you suggest that we address the problem of medic­
a.id mills ~ 

Mr. PE'l:TENGILL. ,Vel1, I do think that we should continlle our 
efforts to assist the PSRO's to do this job of assuring the American 
public that quality care is being rendered; and as such, ultimately 
they should be reviewing all health care. 

The fact that we feel that there are certain types of institutions 
which ought to be looked at earlier than others I think is perfectly 
appropriate; but if you decide that this is not something that should 
be assigned to the PSRO's, then my answer is that you assign it 
to the :fiscal intermediaries, because they have the responsibilit.y 
now, or to the carrier if it is a part B problem. 

Mr. CARTER. If we should leave it to the PSROl'S, you would want 
membership in that group is that correct ~ 

Mr. PETTENGILL. lVe feel that we can 'be of real assistance to the 
PSRO. They admittedly face a very difficult problem. We have 
years of experience; and we think that we could be of real assistance 
to them in developing criteria and in measuring the results of their 
efforts. 

]\fr. CARTER. Thank you very kindlJ:". . 
1\11'. ROSTENKoWSKr. Mr. PettengIll, why do you tlunk so few 

PSRO's have been willing on their own to move into the private 
insurance sectod The law now permits that; and yet they haven't, 
Do you really feel that Government should encourag(\ this move­
ment now? 

Mr. PE'lTENGILL. We believe that the Government should encour­
age t}lem because, as I have said, I think this would ~:ive them a 
broader base not only on which to choose their criteria for their 
norms, but also to measure the results. 

In other words, in some institutions, while there's no question but 
what medicare and medicaid do constitute a very substantial popu­
lation, nevertheless they are not the total population by any manner 
or means; and we think that in judging what am appropriate 
norms, it would be well to look at the total picture of medical 
care in that community. 

Mr. ROSTENKOWSKI. Wen, I will agree with that. 
Then why haven't they moved into this sector by themselves ~ 
Mr. PETTENGILL. I must confess I don't have the wisdom of Solo­

mon to answer that question. I think it has been basically that the,y 
themselves have not been sure of the method and the procedures 
that they want to follow; and, therefore, they have been reluctant 
to expand them beyond that. which they have to apply them to. 

Mr. CARTER. Mr. Chairman, if you would yield on that ~ 
Mr. ROS~I.'ENKOWSKr. Mr. Carter. 
Mr. CARTER. Were you referring to PSRO's in this case ~ 
:Mr. ROSTENKOWSKI. Yes. 
Mr. CAR'l'ER. fsn't it true that they have not moved into this sec­

tor be('atls~ thElll' m~llc1ate f~'om Congress was to reyiew the quality 
a:l.c1 necessIty of medIcal serVIces rendered ~ 



Mr. ROSTENKOWSKI. J am of the impression that the law presently 
permits them to move into that area. I don't think the Congress or 
the law has discouraged that. I just wondered why they haven't 
gone in that direction. There is no law that prevents them from 
doing it. 

Mr. PE'I'TENGIL.L. It is my understanding that they may do so now. 
l1lhat we are simply saying is any additional encouragement you 
may deem appropriate would be welcome. 

Mr. HOSTENKOWSKI. Thank you) Mr. Petttngill. 
Mr. PETTENGILL. Thank you. 
Mr. ROSTENKOWSKI. Dr. Anen. 

STATEMENT OF WILLIAM E. ALLEN, D.D.S., CHAIRMAN, COUNCIL 
ON LEGISLATION, ACCOM'PANlED BY BERNARD CONWAY, REP­
RESENTING THE AMERICAN DENTAL ASSOCIATION 

. :Mr .. ROSTE~'"KOWSKI. I:f you will identify yourself, we would appre­
CIate It. 

Dr. ALLEN. I am Dr. 'William Allen, a practicing deutist from 
Arcadia, Calif., chairman of the council on legislation of the Ameri­
can Dental Association. With me is Bernard Conway, the a8sistant 
director for legal affairs. 

We are most happy to have this opportlmity to "present the views 
of this association. I woulcl like to present the entire statement for 
the record and summarize. 

Mr. ROSTENKOWSKI. Without objection it will be included in the 
record. You may proceed to summarize. 

Dr. ALLEN. Thank you very much. 
We support the concept of ELR. 3 to avoid fraud ancl abuse in the 

medicare and meclicaid systems. We are concerned that the benefici­
aries of all these programs receive the highest medical cate possible 
and lu.we access to the providers of this case. 

We believe that the overall nUlllber of health care practitioners 
involved in fraud and abuse is very small and that the vast maj or­
ity of dentists and other health professionals who provide care 
uncleI' these programs is doing so honestly, and in a manner to pro­
vide the best care possible for the program beneficiaries. 

Any reservations which we have with the particular provisions 
0.1: the bill before you are based on concerns that they may be unnec­
eSfuarily and unintentionally burdensome and thus tend to hinder 
the aibility of the majority of practitioners to render care wliich 
is satisfactory to the patient and to the practitioner. 

It must remain the prime goal of these prograu1s that beneficiaries 
have access to high quality health care. It is against this goal that 
efforts to control :fraud and abuse which will impose additional 
requirements on health care providers must be balanced •. 

H.R. 3 contains, in section 2, provisions generally prohibiting the 
assignment or factoring of claims for payment tmder Social Security 
Act health care. programs. 

Evidenr.e indicates that the llse of factoring increases where medi­
caid payment is slow. Factoring is one means of overcoming a stag-
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nated cash flow situation brought about by the delayed payment of 
claims lUlder the medicare or medicaid programs. 

It is clear if medicaid is properly administered, factoring would 
not be significanHy indulged in. 

In the State of Michigan, where 87 percent of all claims are paid 
within 15 days and 97 percent within 30 days, no factoring can be 
found. ,Ve are constrained to point out the prohibition of claim 
assignments will not in itself alleyiate the difficulties faced by the 
health care practitioners in providing sufficient cash flow to enable 
him to pay for overhead and other expenses. 

Improved administrative mechanisms are necessary not only to 
remove the incentives for practice such as factoring, but also equally 
important to encourage additional practitioners to participate in the 
program and thereby increaEe the access to the program for pro­
gram beneficiaries. 

In this connection, the Senate subcOlmnittee found that only 5 
percent of the dentists provided 95 percent of the services under 
medicaid. We believe that the introduction of efficint administrative 
mechanisms and realistic reimbursement levels would go far toward 
remedying this situation. 

At the same time, we recognize that factoring is susceptible to abuse 
and we, therefore, support its prohibition. We note that the Depart­
ment of HEW already has issued regulations to this effect, and we 
commend that action. 

,Ve are also concerned about the definition of a shared health 
facility. vVe would like to have a greater or sharper definition between 
that and the so-called medicaid mills. We do not want to see a group 
of three or four private practitioners identified as a shared health 
facility, put an unnecessary burden on them, paperwol'k, investiga­
tion, if it is not absolutely necessary, and the assocation is willing to 
assist the Congress or HEW in getting a definition of this facility. 

We think that-we appreciate theclifficulties in arriving at a defini­
tion of a shared health facility which includes all of these entities. We 
are concerned that a specific definition could result in medicaid mills 
altering their structures inflrder to avoid inclusion. 

In such cases, the so-called medicaid mills still could be subject to 
disclosure requirements through the second test offered in the bill, 
that of providing a significant volume of care under these programs. 

In our judgment, this seconcl standard is much more flexible and 
should be the test for inclusion within a group or entities which could 
be required to furnish ownership information, et cetera. 

11: also, I think, must be made clear that the volume of care pro­
vided, or the amounts of money received under Federal health care 
programs is not and shonld not be viewed as an indication of wrong-
doing. . 

As an example, in San Francisco, a childrenis dentist was cited in 
. both the papers in San Francisco as earlling$140,000 last year .under 
the medicaid program. . 

It failed to point out, however, in the paper that he, had six 
qualified children's dentist.s in his office; he had 11 full-tjme peopJe; 
he hacl14 part-time people; and $140,000 obviously was not all profit. 

So we are concerned that this kind ot information somehow be-

.. 
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that the association be contacted or some mechanism be developed 
where we could have access to it ahead of time and furnish some 
accurate informat'on on what the actual income was. 

,Ve believe that the utilization of adequate administrative proce­
dures and claims processing techniques, the vast majority of cases of 
fraud and abuse could and should be detected and it is a source of 
wonderment to us that they are not. 

As you may Imow, in CaJiforni. .. the system is operated under a 
name called Medi-Ca1. The dental program has been turned over to 
the California Dental Service. 

",Ve are in our second year now. Under this, we are able by com­
puterization to pick up instances where people are abusing t},,,,, r~o­
gram; we are also-we h3.ve not picked up a.ny evidences of fraud to 
this point, but we find that we are able to administer the program at 
a significantly lower cost than the State was administering it, so that 
more money was available for patient care in the long- run. 

We support the stricter penalties and the upgradmg of penalties 
for fraud, of course. We do have some concern with Congress delegat­
ing their subpena authority to the General Accounting Office; but we 
are sure you are concerned about that, too. 

In section 5 of the PSRO mnendments, there ,are several significant 
changes that have been proposed, including amendments to consoli­
date the review of area health care services and the local PSRO. 

The amendments to remove the review of all service under the 
Social Security Act, including ambulatory services and amendments 
to utilize the information gathered hy PSRO's to assist in other pro­
grams. 'vr to feel that these proposed changes are of considerable 
significance. 

However, we must point out what is or primary importance to the 
dental profession, before other amendments can be supported, the 
PSRO law should be amended to mandate a formal role for dentistry 
and revie.w of dental services and development of PSRO policies and 
mant'.gement. 

As you know, the PSRO law now requires review of all health 
care services provided under the Social Security Act health programs. 
The law contains permissive language authorizing PSRO's to utilize 
the services of dentists in the review of dental care. 

However) this is not a mandatory provision and to our knowledge 
has not been followed yet by any PSRO. 

In addition, the law prohibits the inclusion of dentist on the State 
and National PSRO policymaking bodies. The PSRO law was 
enacted to utilize peer review concepts to assure the high quality of 
care provided under medicare, medicaid and maternal and child 
health programs. 

It is as such imperativB to us that a true peer review system be 
implemented. Under such a system, dental services must be reviewed 
by dentists. We must allow the participation by dentists in policy­
making decisions which will affect the dental component of peer 
review. 

Our testimony-the dental profession feels that it really call1lot 
support changes in the PSRO program, pal'ticularly ch'l1nges which 
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would move more quicldy to mandate a reVlew of ambulatory care 
until this serious inequity is rectified. 

,iVe urge in the strongest terms possible that the PSRO law be 
amended to mandate that dental services be reviewed by dentists. • 

The rest of our testimony ou.tlines additional concerns by the use 
of the information that is derived by the PSRO's, and I think in 
conclusion I wonIa just like to thank you for this opportunity. 

We would be pleast'd to try to ttnswer any questions you might 
have. ~ 

[The prepared statement and attachment follows.] 

STATE1IENT OP THE A!>lERICAN DENTAL ASSOOIATION BY DR. WILLIAM E. ALL;& .... 

I am Dr. William E. Allen, a practicing dentist from Arcadia, California 
and Chairman of the Council on Legislation of the American Dental Associa­
tion. With me is :Mr. Bernard Conway, the Association's Assistant Executive 
Director for Legislation and Legal Affairs. We are pleased to have this oppor­
tunity to present the views of the American Dental Association concerning 
efforts by the Congress to improve mechanisms for identifying and eliminating 
fraud and abuse under the Social Security Act health care programs. 

The American Dental Association endorses efforts to combat fraud and abusp 
such as thl)se proposed in the legislation before you and pledges its full support 
in accomplishing this end. The 1976 ADA House of Delegates emphasized this 
concern by adopting a resolution reaffirming the Association's stand against 
fraud and abuse in the medicare and medicaid programs as· well as in all 
instances. 

Coupled with this concern, however, is an equally strong concern that the 
benefidaries of these programs receive the highest quality care posrible and 
have access to providers of this care. 

The overall number of health care practitioners involved in fraud or abuse 
of these programs is very small. The vast majority of dentists and other 
health professionals who provide care under these programs is doing so 
honestly and in a manner to provide the best care possible for program 
beneficiaries. Any reservations which we have with particular provisions of 
the bill before you are based on concerns that they may be unnecessarily and 
unintentionally burdensome. and thus tend to hinder the ability of the 
majority of practitioners to render care in a manner which is satisfactory to 
the patient and to the practitioner. 

It must remain the prime goal of these programs that beneficiaries have 
access to high quality health care. It is against this goal that efforts to con­
trol fraud and abuse which will impose additional requirements on health 
care providers must be balanced. 

PROHIBITION AGAINST ASSIGNMENT (SEOTION 2) 

H.R. 3 contains provisions generally prohibiting the assignment (or factor­
ing) of claims for payment under the Social Security Act health care pro­
grams. 

Evidence indicates that the use of factoring increases where medicaid pay­
ment is slow. Factoring is one means of overcoming a stagnated cash fiow 
situation brought about by the delayed payment of claims under the medicare 
or medicaid program. We refer you to page 15 of the report of the Senate 
Subcommittee on Long Term Care for a discussion of the problem of factoring. 
'l'hat report contains a statement by Dr. Emil Lentchner who is the Executive 
Director of the Eleventh District Dental SOCiety in the State of New York. 
Dr. Lentchner says "Factoring for collection of medicaid claims is improper 
anti should be regulated. It is clear that if medicaid is effectively administered 
(which is not the case) to provide prompt payment of claims, 'factoring' 
would not be significantly indulged in. The clear effect of 'factoring' is to 
lower the net reimbursement to the health provider-suggesting that the 
health service could have been provided for an amount less than the 'factoring' 
percentage. The neL result is to 'lower' the quality of care provided til accom­
modate the decrease in reimbursement." 'l'he American Dental Association 
strongly eudorses these {!ommenls of Dr. Lentchner. 

..... 
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Dr. Lentchner's comments arc buttressed 'by the finding that in :Michigan 
where 87% of all claims are paid within 15 days and 970/0 within 30 days, no 
factoring :firms of any consequence can be found. "Ve are constrained to pOint 
out then that the prohibition of claim assignments will not in itself alleviate 
the difficulties faced by the health care practitioner in producing suffiCient cash 
.flow to enable him to pay fo overhead and other expenses. Improved adminis­
trative mechanisms are necessary not only to remove the incentive for practices 
such as factoring but also, and equally important, to encourage additional 
practitioners 1.0 participate in the program and thereby increase the access to 
care for program beneficiaries. In this latter connection, the Senate Subcommit·· 
tee found that in New Yorl{ City only 5% of the dentiflts provided 95% of all 
dentist services under medicaid. We believe that the introduction of efficient 
administrative mechanisms and realistic reimbursement levels would go far 
toward remedying this situation. 

At the same time, we recognize that factoring is susceptible to abuse and we 
therefore support its prohibition. We note that the Department of HEW already 
has issl'.ed regulations to this effect and we commend that action. 

DISCLOSURE OF OWN,ERSIHP (SECT!ON 3) 

It is our understanding that the proviSions of this section are aimed pri­
ma,.ny at the so-called medicaid mills and are intended to enable the HlilW 
Department to obtain additional pertinent information concerning these enti­
ties. This information is to enable fuller investigatiO'ns intO' all aspects of the 
operations of these types of health care facilities in an effort to detect fraud 
and abuse. We believe that this intent is carried out primarily through the 
definition of a shared health facility which is designed to' include the majority 
of the so-called meiicaid mills. 

However, we note that the bill also would require disclosure, at the request 
of the Secretary, of the pertinent ownership information from all suppliers of 
items and services, excluding individual practitioners, who provide a significant 
volume of services nuder the medicare, medicaid or maternal or child health 
care programs. While supporting the basic intent of this section, we feel that 
the language could create some ambiquity as to enforcement since there are 
references both to shared health facilities as well as to other suppliers of items 
and services with significant levels of participation in these federal programs, 
all of which would be subject to these requirements. 

We are appreciative of the difficulty involved in developing an adeqllllte defi­
nitiO'n of a shared health facility which includes all those entities which are 
of the medicaid mill type and generally excludes the more traditional fQrlll at 
health care practices. We also are concenned that use of such a relatively 
specifiC definition could result in medicaid mills altering their structlltCS in 
order to avoid inclusion in this definition. In such cases, however, the so-called 
medicaid mill still could be subject to' disclosure requirements throug'll the 
second test offered in the bill, that of providing a significant volume of cure 
under these programs. It is our judgment that this second, more ;flexible stand­
ard should be the test for inclusion within the group of entities which could 
be required to' furnish ownership information. 

It must be made clear that volume of care provided or amounts of monies 
received under federal health care programs is not, and should not be viewed 
as, an indic,~tion of wrongdoing. However, we belieV(\ that the federal govern­
ment is justified in requiring reasonable ownership information of those entities 
which are receiving significant levels of funds from the government. We believe 
that use of this, or a similar single standard, will allow the Secretary to obtain 
information from all medicaid mills, Obviously, we would be depending upon 
the discretion of the Secretary so that this authority would not be used in a 
mannel; which results in overburdening the vast majority of health care prac­
titioners who are practicing ethically. 

While we support efforts to obtain tIlis ownership information, modified as 
we have suggested above, we believe that the primary and most effective thrust 
which can be made against fraud and abuse of these lll'ograms should be 
through the administrative mechanisms utiUzf.)d in these :pl·ograms. We have 
already refert.ed to problem::; in recei,ving reimbursement in a timely manner. 
We alsO' believe that through the uttIizlttion and adequate udministrative pro­
cedures and claims processing techniques the vast majority of c(lses of framl 
and abuse could and should be detected. It is 11 source of wO'nderment to us that 
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they are not. To a great extent we feel that the review and investigative and 
enforcement authority already is sufficient for control of much of the current 
fraud and abuse. Activities of the newly established Office of Inspector 
General could go far towards spurring investigative activities. We reiterate 
our hope that further efforts can be made to improve the efficiency of the .. 
administrative side of these pr'pgrams. 

PENALTIES FOR FRA1JD (SECTION 4) 

We believe that the pre"l.'~mtion of fraud and abuse problems under these 
pro"'rams could be significantly assisted through thc imposition of Significant "'-
pen~lties for those who are found gnilty of such practices. We support the 
provisions in this bill increasing these penalties. 

SUBPENA AUT¥ORITY (SECTION 6) 

Unless there are difficulties with the abilit-y of the General Accounting Office 
to obtain needed information with which we are not familiar, we do not think 
it necessary or proper that the Congress should surrender its jurisdiction over 
reviewing and granting subpenas to obtain information which the Comptroller 
General deems necessary. We doubt serious.:y that the Congress has denied any 
legitimate request for subpenas from the Comptroller General and feel that, 
as an arm of the Congress, the GAO should report to and get the approval of 
the Congress before acting in areas such as the issuance of subpenas. 

PSRO AMENDMENTS (SECTION 5) 

H.R. 3 proposes several significant changes in the PSRO program including 
amendments to consolidate the review of area health care services in the local 
PSRO, amendments to move to PSRO review of all services provided under 
the Social Security Act health care programs including ambulatory services, 
and amendments to utilize the information gathered by PSRO's to assist in 
other programs. 

We feel that these proposed changes are of considerable significance. How­
ever, we must point out that it is (If primary importance to the dental pro­
fession that, before other amendments can be supported, the PSRO law be 
amended to mandate a formal role for dentistry in the review of dental services 
and in the development of PSRO policies and management. As you know, the 
PSRO law now requires review of all health care services provided under the 
Social Security Act health programs. The law contains permissive langnage 
authorizing PSROs tc) utilize the services of dentists in the review 01 dental 

. care. However, this is not a mandatory prOvision and tc} our knowledge has 
not yet been followed by any PSRO. In addition, the law prohibits the inclu­
sion of dentists on the state and national PSRO policy-making Councils. 

The PSRO law was enacted tc} utilize peer review concepts to assure the 
high quality and necessity of care provided under medicare, medicaid, and the 
maternal and child health program. As such it is imperative that a true peer 
review system be implemented. IT ~der such a system, dental services must be 
reviewed by dentists. In addition, such a system must allow for the participa­
tiC}n by dentists in policymaking decisions which will affect the dental com­
ponent of peer review. 

The Association has appearerl hefore Committees of Congress on numerous 
occasions to discuss this inequity in the PSRO law. Rather than review the 
evidence of the extensive role whieh the dental profession plays in the delivery 
of health care both in hospitals and on an ambulatory baSiS, the extent of this 
role in public programs, and the unique role which dentistry plays among the 
various health professions, I wouW refer you to the attached testimony which 
recently was presented by the American Dental Association to the National 
Professional Standards Review Council. I must say agaJn that the dental pro­
fession cannot support changes in the PSRO program, particularly changes 
which would move more quicldy t(], mandated review of ambulatory care, until 
this serious inequity in the existing law is rectified. We urge in the strongest 
terms possible that the PSRO law be amended to mandate that dental services 
'be reviewed by dentists and that dentists have 1l1embership on the state and 
national Professional Standards Review Councils, 
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In addition to moving toward review of ambulatory and other noninstitu­

tional services, the bill would amend the PSRO law to require that PSROs pro­
vide data and information to state and federal investigating agencies and to 
health planning agencies. Again we must emphasize that the success of the 
PSRO program will be conditioned on its maintaining true peer review or 
peel' education concepts. We are very concerned that reqUiring PSROs to supply 
information, particularly to investigating agencies, ,vill change the purpose 
and nature of a PSRO from an educational and quality cuntrol entity to an 
investigational one. 

H such a distortion should occur, we think it might damage the ability of 
PSROs to carry out their primary functions. We tlrink it is clear that full and 
free discussion of the practice techniques of various individuals will be seri­
ously hampered if results of these discussions and the information obtained 
from them is to be turned over to an investigatory unit. We urge that such 
a requirement not be included in the language of any final legislation. 

We feel that it is likely that some infOFmation developed by PSROs could be 
of assistance in health planning activities, However, we »'ould like this lan­
guage to assure the confidentiality of sneh information and to restrict the 
information provided to health planning agencies to those types which are of 
direct assistance in health planning. 

In conclusion we thank you for this opportunity to present our views on 
these important issues. We offer our continued assistance in the development 
of this and similar legislation. I would be pleased to respond to any questions 
the members of the Committees may have. 

ATTAOHMENT 

STATEMENT OF THE AMERICAN DENTAL ASSOO!.A.TION AND THE AMERICAN SOCIE'fY 
OF OnAL SURGEONS NATIONAL PnOFESSIONAL STANDARDS REVIEW COUNCIL 

Mr. Chairman and members of the council, my name is Dr. Joseph 11. Kelly 
of Worcester, Massachusetts. I maintain a dental practice in that city, limited 
to oral surgery, and presently am serving as well as a member of the Cou:ncil 
on Hospital Dental Services of the American Dental Association. 

Accompanying me is Dr. Terry Slaughter of Salinas, California, a private 
practitioner and President-Elect of the American Society of Oral Surgeons. 

We recognize and are sympathic with the problems of the Council and staff 
in dealing with the complexitif!s and controversies involved in the implementa­
tion of the profeSSional standards review program. We are therefore especially 
appreciative to your willingness to give us this opportunity to present to you 
yet another problem that is of serious concern to the members of the dental 
societies we represent. 

We are here to solicit your active cooperation to eliminate the existing 
inequity or deficiency under Public Law 92-603 that on the one-hand mandates 
the review of dental services, and. on the other, has been interpreted to exclude 
dentists from the process. 

The language and legislative histol'y of the PSRO law shows a clear intent 
that such inequity should not occur. Our purpose here, today, is to urge that 
the PSRO program provide full participation and representation for dentists 
in its development and operation. We are requesting your support of our efforts 
to accomplish this goal. 

We would submit that it is clearly discriminatory to allow the law and its 
implementation to stand as at present. It is wholly contrary to any rational 
understanding of peer review to mandate review of dental services without a 
mandate of equal force that dentists shall conduct such review, Allowed to 
stand, it will prove a crippling defect to the full' acceptance of the law. ~'he 
artificiality of the present arrangement will bec6me even clearer and more 
crippling as ambulatOl'y services are given closer attention. We believe it is in 

.:,- everyone's best interest to rectify the matter now. 
Dentists are professional providers of primary oral health care and are duly 

licensed in every state and juriSdiction in the nation to provide such care. 
We can fIDd no legal decJ.sion, federal or state law, or federal or state regula­
tion that implies otherwise. 

There are, today, some 100,000 members of the profession engaged in the 
private practice of dentistry. More than 100 million people annually seek their 
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services. According to the most recent estimates released by the Soda! Security 
Administration, some $8.6 billion was e:AllBllded during 1976 for dentists' serv­
iCElS. Of this total, the same source estimatp that some $4.69 million was public 
expenditures, much of it under Titles V, XVII or XIX of the Social Security 
Act. 

',£'hese basic characteristics of dental practice-independent licensure, provi­
sion of primary care, 100 million patient visits and lar1;'e-scale expenditures­
arEl fundamentally identical to those of physicians, No health occupation other 
thM thesr~ two has this combination of characteristics. 

11'urther, dentists are actively engaged today in providing care within hospital 
and other institutional settings. According to figures compiled by the American 
Hospital Association, more than 3,000 hospitals today have organized dental 
services either free-standing or as sections within departments of surgery. 

Data available through the American Dental Association's Council on Hos­
pital Dental Services indicate that some 3 percent of the total admission to 
hospitals today are for dentally related servicE':". 1\1ore than 15,000 dentists 
regularly admit patients to hospitals. 

We have, over recent months, made a number of efforts to obtain additional, 
independent verification of the procedures performed within hospital settings 
by dentists. The Commission on Professional and Hospital Activities estimates 
that nearly 5 percent of hospital admissions for the 2,700 hospitals participat­
ing in the Commission's program were for dental or oral surgical procedures. 
The National Center for Health Statistics' Division of Health Resources Util­
ization Statistics Brancll. estimates that more than 55(',000 operations were 
performed in hospitals by ':','ntists in 1974. 

The American Society of Oral Surgeons has made available to the National 
Center lists of the procedures ,lentists are licensed to perfOl'm and of the 
diagnoses in which the dentist might play a pr~.mary role. The Center indicated 
that there were about 1,1 million first-listed diagnoses under which the dentist 
might provide treatment and some 2.2 million conditions in the treatment of 
which a dentist might be involved, 

The Accreditation Manual for Hospitals issued by the Joint Commission on 
Accreditation of Hospitals states that medical staff membel'ship shall be lim­
ited to individuals who are fully licens'ed to practice medicine and, in addition, 
to licensed dentists. 

The .Toint Commission defines all organized medical staff as a formal orga­
nization of physicians and dentists 'l'Virl1 the delegated responsibility and au­
thority to maintain propel' standards of care. Its manual stipulates that den­
tists who are members of the medical staff may admit and discharge patients. 

These. then, are a selection of the various facts and judgments attributable 
to non-dental organizati(lns. Without question, they fully support the position 
enunciated in the opening paragraphs of this statement. 

In light of the nature and extent of dental services subject to the mandate 
of Public Law 92-603, the question is how are dentists to be brought into the 
structure of the organizations establishect to carry out the purposes of the law. 

In the summer of 1976, your Council's Executive Spcretary issuecl an invita­
tion to both our organizations to become members of the liaison network of 
nOll-physician health care providers. Both organizations declined the invitation. 

I want it to be clearly on the record that our action did not stem from an 
adverse view of the liaison network. Indeed, it has been highly effective to 
dnte and we believe that the members of the liaison networlc, the Departn::ent, 
and this Council deserve the highest commendation for the foresight that led 
to its establishment. That said, how1jver, the fact remains that the liaison net­
work is not the proper mechanism for dental participation. Full participation 
in developmental and operational phases of the program and eligibility for 
Council membership is the proper mechanism. 

The history of activity by the dental profe!1sion that has led us to seek this 
apPNlrance is long-standing. I will not burden you in this statement with all 
of its details but will only note a faw pOintF'. 

Nearly five years ago, in February. 1972. the American Dental Association 
apppared before the Senute Finance Committee during its consideration of the 
proposals leading to this law. At that early date, the Association offered a:;nend­
ments to the proposal that. among other matters, would have provided for 
,equitable representation of dentists. During that appearance. S€'nator Wallace 
Benllett commented to our witness that "the language of the bill as it is finally 
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adopted, if any peer review is adopted, will malre Sure that only dentists review 
the work of dentists ... " (Senate Finance C'lmmittee Hearing, February 7, 
1972, p, 2418). 

As flnally written, of course, the law does not assure this, though there is 
language in Section 11oo(b) t.'lat is p8rmissive and clearly intended to partially 
l'erve the purpose enunciated by Senator Bennett: 

"To the extent necessary or appropriate for the proper performance of its 
duties and functions, the Professional Standards Review Organization serving 
any area is Ruthorized in accordance with regulations prescribed by the Secre­
tary to 

(1) :Milke arrangements to utilize the services of persons who are prac­
titioners or specialists in the varions areas of medicine (including dentistry) 
or other types of health care which persons shall, to the ma~dmum extent 
practicable, be individuals engaged in the practice of their professions with'.n 
the area served by such orgar:ization" 

In addition, the Finance Committee Report on the legislation (Sen. Report 
92-1230) on p. 265 states "It is expected that PSROs would make specific 
arrangements with groups representing sul)stantial numbers of dentists for 
necessary review ot dental services". The Report makes! clear that such 
arrangements are to be for independent review and axe to be differentiated 
from arrangements with other nonphysician healt~ care practitioners. 

While appreciative of the intention embodied in the law and the Report, this 
has not resulted in true dental peer review and has not permitted active dental 
partiCipation in the implementation of the PSRO program. 

In the years Since, the Associati.on has made a number of appearances before 
Oongressional ~ommittees on this legislation or closely related matters. We 
have repeatedly taken note of the problem posed by the present law. We have 
conferred on various occasions with all of the appropriate senior officials of the 
Department. We helped develop and supported during the 94th Congress a bill, 
S.153, deSigned to remedy tlns and other defects in the law. With, we think, 
considerable patience, we have sought the necessary changEis. 

We appeal' :!1E=~ today to give the Council personal notice of the dilemma in 
whicll we are pla{!\1d. We would speCifically ask the Council to take the follow­
ing steps. First. we would ask it to take formal, public action giving its sup­
port to. chalc.'.ges in the la·;". Secondly, we would ask tIle Council to request 
formally from the ])epar~ment a public statement of its! willingness to coop­
erate in this effort. jl'inp.ily, we would asl{ the Council to invite the dental pro­
fession to occupy an "bserver status, with the right to enter into discussion, 
within the formal strUr>ture :}.( the Council's proceedings as a temporary mea­
sure pending legislative changes. 

Every member of this Council is a health profeSSional. We fully expect you 
to carry out your responsibility to scrutinize fully thl! testimony we are offer­
ing and to request of us any additional data that you wish. We hope you would 
find it possible to do this in as timely a fashion as possible, 

Once dnne, we are confident you will agree that, had your professional dis. 
cipline been placed by law in the position in which dentistry finds itself,you 
would come before this Council just as has dentistry, 

1:.fr. Chairman, this concludes our statement. We would, again, like to express 
our appreciation at your courtesy in inviting us to appear. Dr. Slaughter and 
I would he glad, now, to respond to any questions. 

Mr. ROSTENICQWSKl. Tllank you, Doctor. 
Dr. Carted 
]\fl'. CARTER. Thank you, Mr. Ch&:irman. 
I compliment you on your presentation. Certainly I feel that you 

should be includecl as members of the. PSRO's and that when dental 
services are reviewed, you should compose thnt review team. 

I believe most physicians would he at n loss in determining the 
quality of services rendered by dentists and f~lso would be at a loss 
as to l)rices to be charged an(l so on. Your request in this area is quite 
reasonable. 

Thank you, sir. 



Dr. ALLEN. Thank you. 
Mr. ROSTENKOWSKI. Would you also endorse mandating the mem­

bership of other health care disciplines such as the nursing pro­
fession ~ 

Dr. ALLEN. ""Vel1, we know that this has been a question before 
your committee be,fore, who should be on these. We think that 
dentistry performs a significant volume of service, of dired care to 
the patient. It is also a service that has no Hnalogy within medicine. 
Certainly you could have optometrists and the analogy might be 
ophthalmologists. In dentristy, there is no other such group that 
takes care of the oral health neads of the patient. 

Therefore, we thuili: because of the specificity of the kind of work 
that we do, the need for having to be judged by our own peers in 
this particular instance, alld the volume of dental care under these 
programs, we feel that we need to be involved Ul the plmming of 
these programs, if they are gOUlg to be successful. 

I would assume if the nursulg association can m!tke as strong a 
point, that they should be ulcluded also. 

Mr. ROSTENKOWSKI. Thank you, Doctor. Thank you for joining us 
this afternoon. 

Dr. ALLEN. Thank you. 
Mr. ROS'l'ENKOWSKI. Dr. Coleman. 

STATEMENT OF ARTHUR H. COLEMAN, M.D., PRI~SIDENT, AND 
ALFRED F. FISHER, EXEOUTIVE VICE PRESIDEN';r FOR ADMIN­
ISTRATIVE AFFAIRS, REPRESENTING NATIO~TAL MEDICAL 
ASSOCIATION 

Dr. COLEMAN. I am. Arthur H. Coleman, M.D., president of the 
National Medical Association. 

To my right is Mr. Alfred Fisher, executive vice president of 
the NMA. 

Our statement is relatively brief. If yon don't mind, I would like 
to read it into the record. 

Mr. ROSTENKOWSKI. Go right ahead, Doctor. 
Dr .. COLEJlfAN. About 30 years ago, when I began the practice of 

medicine, penicillin was h:rrdly available and sulfa drugs were of 
limited effectiveness. Thus, many illnesses were still being treated 
by shotgun prescriptions, that is, if one added enough drugs to the 
prescription, one of the drugs would, hopefully, cure the problem. 

Today medicine has developed to the pomt of a single spenified 
drug for certain conditions with relative assurance that the medica­
tion will be effective. 

The NMA is, therefore, somewhat distressed that our Congress in 
1977 is suggesting a shotgun approach to the fraud problfm.l in medic­
aid. One would believe that the U.S. Government has the sophistica­
tion through science, computer systems, and trained personnel, to 
tackle most problems in a specific and direct manner. 

I am happy to add from the testimony I heard this morning, 
obviously the capability is available. It js a question of financing 
such resources. 
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The proposed H.R. 3 biH impugns, in a general way, almost all 
physicians who happen to practice in a low-income area. The objec­
tiV8 of H.R. 3 is, I suppose: "If we gather all of you in one barrel of 
glut, those who are innocent will somehow COme out of it smelling like 
11 rose." 

The fact is, however, that those who are most devious or possess 
the great~st ingenuity will probably be the om~s to escape, more so 
than tli:, l1lnocent. 

I would like to be specific at this point and challenge the definition 
of "a shared facilit.y.') The present definition fails to consider those 
medical facilities established before medicaid was enacted. Is there 
going to be a grandfatp'lr clause in the bill for such facilities ~ 

There are many people cummitted to providing health care to tll~ 
poor who through their own investments did establish health facili· 
ties prior to 1965. 

It. would appear that these individuals are now being cited out. 
Second, there is an inconsistency in our national policy on health. 

We spend money and time recruit.ing minorities from the inner cities 
to go to medical school, with the implied understanding that they 
are expected to return to their respective areas. 

We m~lst now tell them, once they become physicians, t1?-at if they 
go back mto these areas, work long hours and try to prOVIde a com­
prehensive service to the people, a burden may be placed upon them; 
they must stand ready t,o prove that they are not committing frand, 
since 50 to 90 percent of their income may come from either title V, 
XVIII, or XIX flmc1s. 

Third; the figure of an aggregate of $40,000 received in a year 
from tit.le V, XVIII, or XIX is too low and grossly unfair. A prac­
titioner who has 80 percent medicaid patients might easily gJ.'{)SS 
$4:0,000 in a year. However, the expenses for practicing with a pre­
domina,nce of snch patients due to t.he paperwork, low rees, frequent 
rejection of claims, and delayed payments, coulcl easil:v run 55 to 60 
percent in. contrast to a 40 to 45 percent overhead in the private 
sector. . 

Therefore, 55 to 60 percent of $40,000 is netting that physician 
only 16 to 18,000 pretax dollars for the year. The 1\~IA proposes in 
place of a dollar figure t.hat the NIl shouid substitute "substantial in 
amount" to be defined for each ,8:eographic area as stated in accord­
ance with regulations of the becretary of EEvV. The Secretary 
should be required to consult with a physician association fully repre­
sentative of physicians practicing in the area and who receive at Jeast 
50 percent or m'jre of their income from titles V, XVIII, and XIX. 

The idea WOUld be not to set arbitrary limits, but to have HEW 
look at each locality and then set a cutoff point in the regulations 
which would then have some equity. 

As the bill presently stands, a physician wllO sees very few 
medicaid patients could be just as guilty of fraud as one who see~ 
many, but under H.R. 3 he would very easily escape surveillance. 

Fourth: The NMA feels that legitimate professional groups 
s11oulc1 be excluded and would propose that the bill preclude "an 
arrangement under which two or more health practitioners practice 
their profession as a partnership, professional service corporation, 
or other legal entity." 
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Fifth: With respect to the P~RO amendment portion, it would 
appear the bill shifts PSRO respon:=libility for inpatient services to 
ambu]atory care services where theN are a large number of shared 
facilities. 

The 1\1JYIA is quite concerI~ed 3.bo~tt this in that PSRO is still in 
its early development. Most PSROs htLVe be~n set up either witho,-:t 
representation from Nl\U members, or the mput from black phYSI­
cians has been minimal. 

There is no way for many of those PSROs to pithsI' understand 
or appreciate that tIle mode of practice in tIle inner city has to be 
different due to the lifestyles of the people therein. 

As an example, a physician can't wait for a throat culture to come 
back from the laboratory before instituting treatment. The no-show 
for follow-up care is 80 high in many low-income areas that the 
attending physician must treat not only immediately, but intensively 
so. Patient compliance is often poor in these areas; hence, injections 
are sometimes given more frequently than prescriptions for infections. 

Therefore, again there should be a provision requiring any PSRO 
reviewing such ambulatory care facilities to inc1ude representation 
from physicians who are practicing in the immediate area, although 
they cannot review their own cases. 

Finally, what is tho real pmpose of the bill? It is really to seek 
out fraud) or is it to control east ~ True, fraud may 'be a factor COll­
tributing to the high cost of present-day medical care, and certainly 
tho NMA is opposed to fraud for whatever reason. But there are 
other factors causing the increase in cost of medicaid and medicare. 
,11'e recognize that today physicians are prime targets for criticism, 
but few people are going to say anything about the consumer. 

We would, however, like to raise the question about patient OY6r­
utiliZation as a cause of inert'used health care costs: tl16 mother who 
takes her three children tu the emergency room at 6 :30 p.m. for 
mosquito bites-the cost of which was $35 per child; or the medicaid 
patient who has two and t.hree abortions in a year. 

In one of our health plans, we found 31 percent of the women who 
lutcl abortions llacl as many as two and even three in 1 year. 

Lee me make the record clear thftt we are not opposed to a mother 
getting treatment for her children or the right of a woman to have 
an abortion, but there is a need for an educational and outreach pro­
gram for many medicaid patients. 

Then there are a number of patient:. who support their drua' habits 
of barbituates and f!ocleine bv a medicaid carel which allo':s them 
to hop from one physiciall to allOther. 

If we are really tpJking about fraud and not cost control, should 
there not be something in the ibill concerning frnud on the part or any 
State q I have reference to any State which makes a practice of not 
paying physicians regularly and promptly, but hold on to the moneys 
to collect interest, leaving the provider to suffer in the payment of 
his bills. 

Is this not a form of fraud ~ When the State does decid(3 to pay its 
providers, one might ensily get $1),000 in any 1 month, but practically 
llothing th0 next 2 mont.hs. 



291 

In conclusion, the N1I1\" believes t.he intent of the bill is certainly 
honorab1e, but the approach to the problem is !both obsolete nnp. 
inequitable. There is already sufficient data and the ability to collect 
dab to show patterns of utilization for both providers and recipients. 
vVe urge that the bill provide for the investigation of those who are 
beyond a range establisllecl to be normal as targets in the investigation 
for fraud and abuse. 

I believe the testimony this morning by the attorney from New 
Jersey indicated a similar approach. . 

Let us not incriminate physicians because they happen to be prac­
ticing in a low-income area. I assure you, if we persist in witch 
hunting and harassment of the majority physicians pructing in 
heavily-populated areas of medicaid recipients, few will set up prac­
tices ill these areas to treat the poor. Is this really what we are after? 
I certainly hope not. 

Mr. ROGEHS [presiding]. 1\£1'. Rostenkowski? 
Mr. ROS'rENliOWSKI. No questions. 
Mr. ROGERS. Dr. Carted 
1fr. CARTER. I wish to thank the gentlemen for their m;:cellcnt 

testimony. . 
lVIr. ROGERS. Mr. Duncan? 
:Mr. D Ul\. CAN. 1{0 questions. T4:;:nk you, Mr. Chairman. 
111'. ROGERS. Let me ask this: Of course, we know of your associa­

tion. Are you doing anything. have you got any committees set up ?1' 
any program going to tr'y to do something about fraud and abuse ill 
these ~)rograms ~ I just wondered if you did ~ 

Dr. COLEMAN . No; we do not. 
Our organization is small. Resources are limited. ,Ve are on record 

at our last convention being opposed to frn,l1d. 
,Va htd a Tecent case in Los Allgeles ill which two physicians were 

arrested allegejl1y for fraud in the medical program. The position 
of the M..:.~A was this: \Ve took exception to the manner in which they 
were arrested. One was taken ont or the shower and forced down­
town. The other was taken out or his office while exami'ning patients. 
We certainly were opposed to that approach. We made no ·comment 
about the allegations of fl'il,ucl. We feel the legal processes should take 
care of that matter. 

Mr. Romms. Has your organization noticed what they feel issig­
nificant abuse of the program? 

Dr. COLE:nfAN. I think we have seen-well, there's abuse, obviously, 
on both sides. YVe have certainly seen abuse in terms of patient over­
utilization. 

:Mr. ROGERS. Is there anything we can do, you feel, to get to that 
problem? 

Dr. COLl!TilfAN. I think we neeel to establish out norms and then 
through computer systems, profiles, patient activity, we can begin to 
spot such patients. 

Mr. ROGERS. Thank you for your helpful testimony. We appreciate 
your being here. . 

Dr. COLEMAN. Thank .you. 
Mr. ROGERS. The next witness will be the Physicians National 

House Staff Association, repreRented by Daniel AsUnus. I am sorry. 
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It is a panel. The Illinois Physicians Union, represented by George 
L. Ll1gorio; and the Cook County Physicians Association, represented 
by Carell Hutchinson. 

Your prepared statements will be made a part of the record in full. 
You may proceed as you desire. You might identify yourselves for 

the reporter, In rbPorting it, you will be sure he is ascribing remarks 
to the correct perEo'!}. 

A PANEL CONSISTING OF DANIEL ASIMUS, l!.D., PRESIDENT, 
PHYSICIANS NATIONAL HOUSE STAFF ASSOCIATION, ACCOM­
PANIED BY JEFFREY P. NADLER, M.D.; GEORGE L. LAGORIO, M.D., 
PRESIDE}JT, THE lJ..LnmIS :PlIYSICIANS UNIONj AND CARELL 
HUTCHINSON, lVI.D., COOK COUNTY (ILL.) PHYSICIANS ASSOCIA­
TION 

STATEMENT OF DANIEL A.SnY-rus, M.D. 

Dr. ASIMUS. Mr. Chairman, thank you for the opportunity to 
address your joint committee on H.n. 3. I am Dr. Dan Asimus. I am 
currently president of the Physicians National House Staff Associa­
tion. I am a iull-time elected officer of our organization. Our head­
quarters are here in Washington, D.C. 

The PNHA. is a national professional union of interns and resi­
dents. We represent more than 11,000 training physicians who are 
employed in hospitals and clinics nationwide. We work in these 
hospitals day and nigr G, often ovel:' 100 hours per week with shifts 
of 36 hours straight. Eighty percent of our time is spent in direct 
patient care. The remainder is spent teaching medical students and 
fli~llow housestaff physicians and attending lectures and medical 
rounds. 

We are the hospital physicians of today and the practicing physi­
clans of tomorrow. We speak today in favor of H.R. 3 and suggest 
that even stronger provisions are necessary. Obviously, Federal laws 
and regulations are necessary in order to rieter and curtail hospital 
nnd clinic administrators and physicians from engaging in fraudu­
ient, dishonest, and illegal practices. We must end these scandals, 
r.dlocate sufficient funding for PSRO, and get on with properly 
caring for patients. We do not want to have our futures as young 
physicians scapegoated and destroyed by a few dishonest administra­
tors and health providers who are cheating, lying, and ripping off 
the scarce health care dollars. 

We support the ban on the use of factoring arrar:gements. 
V\T e would like to mention here as an aside that in Arizona they 

have a medical servjces plan which is a Statewide fund that collected 
moneys :Eor medicare and medicaid patients and also other moneys 
from health care go into this Statewide fund. We are disappointed 
that there was very little consumer input into the utilizations, there­
fore, from this ftUld, tlus medical service fund in A.rizona. We con­
sider tlus a slush fund, that all of the interns and residents and 
practicing physicians who work for Arizona have to sign an tLgree­
ment with the State before they are given the contract for employ­
ment. The moneys go from their services into this fund which, like I 
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say, there is very little consumer input or physician input as to how 
those funds would therefore be utilized after that period of time. 
We suggest that systems like this have more consumer input and 
that they be investigated. . , 

There will be less fraud and abus0 if shared health facilitie$ reveal 
a list of their investors, board of directors, and major business b:ans­
actions. ,¥ e support the PSRO's reviewing shared health facilities 
and agree with the provisions which will increase the efficiency and 
effectiveness of the PSRO's. 

I, myself, when I was a resident at Los Angebs County Medical 
Center was part of a group of interns and residents that started a 
PSRO in Los A.Jlgeles. This W[l,S a time when ihe Los .A.ugeleO! OOllnty 
Medical Society was determined to' prohn/it any PSRO's from 
Los Angeles. W'e, the interns and residents, knew that PSRO was 
going to be a beneficial review system for physicians, particularly in 
the COlUIty hospitals. "Ve ourselve8 petitioned for the grant and were 
given the grant to start the PSRO there. . 

Harsh penalties for fraudulent activities under medicare and medi­
aid will serve as additional deterrents for future abuse -and we agree 
that penalties should be upgraded to felonies. 'I'hese offenders should 
be prosecuted, and where appropriate, lose theeir licens to practice 
and be prohibited from participating in future medicare reimburse­
ment programs. 

H.R. 3 does not go too far. In fact, it doesn't address the most; 
severe and costly area of abuse in the medicare-medicaid system. 
I am referring to the incredibly inefficient and wasteful ways our 
hospitals are administered and operated. 

As Congress and the press concentrate on the double-dealing kick­
backs ana medicaid mill scandals, this country's 60,000 intern and 
resident physicians daily become angry and outraged with this mis­
management and callous indifference within our hospitals. H.R. 3 is 
needed but it only scratches the surface in an attempt to save money, 
eliminate abuse, and improve patient care. If you aloe really intel'ested 
in improvjng health care and containing tJle skyrocketing medicare­
medicaid costs you will look more closely at the way our hospitals 
are operating. 

I recently completed my training at Los Angeles County-USC 
J\fedical Center, Up to 20 percell'.: of the X-rays were lost or mis­
placed within 24 hours. Oonsequently, patients had to be ree-xposed to 
radiation and double billed. Approximately 30 percent of the time 
the medical charts would not be available for patients in the out­
patient department. Patients had to be rescheduled and recharged. 
Hospital personnel frequently waste dresliings, drugs, and other 
suppUes simply because insurance wiJI cover it. Lab results are fre­
quently lost or the blood tubes misplaced necessitating additional 
costs, financial expense, and frequently extended hospital stays. 
Patients are admitted to the hospital for millor tests and procedures 
simply so that insuranc.e will pay for them. Followup care for 
patients after they leave the hospital is often faulty or absent. This 
frequently results in further illness and rehospitalization. 

V\T e, the illterns and residents are a part of this system and we are 
not proud of it. We are unable to practice good medicine because of 



294 

the widespread achnilustrative incompetency. PSRO's are intended 
to identify a11.d eliminate these abuses but we doubt that they will. 
The interns and residents, within the Phy;:;icians National House­
staff Association, are making improvements through the process of 
collective bargaining. We are demandillg recognition and substan­
tive change even though the National Labor Relatiollil Board last 
year erroneously defined us as students and not employees. 

We need to make hospitals and clinics more fiscally accountable if 
we really want to address fraud and abuse in the medicare-medicaid 
system. PSRO's must be adequately funded .and staffed. We had dif­
ficulties with that in the PSRO I mentioned earlier in Los Angeles, 
getting nmded and staffed. 

Housestaff physit:ians must involve themselves in the PSRO's and 
fight hard at the bargaining table to eliminate the waste and abuse 
within our hospitals. We have difficulty overcoming the opposition 
of the AMA and State medical societies. 

All health care professionals must start working together within 
hospitals realizing their responsibilities and start sharing the respon­
sibility for trying to rectify these abuses. Consnmers must get more 
involved in PSRO's and demand resolution of some of these prob­
lems. The Government must demand high admllustrative standards 
for themselves and our hospita.ls. 

The young physicians of today are prepared to deml1nd a high 
standard of medical and ethical excellence. ,IV e agree tha.t safeguards 
are necessary to prevent fraud and abuse. We believe that health care 
is an universal right and that both the hospitals and ourselves must 
be accountable. 

Thank you. 
I would now like to introduce Dr. Jeffrey Nadler, who is a I'egional 

representative from N ew York with the Physicians National House­
staff Association. 

Mr. ROGERS. Thank you very much. 
Dr. Nadler, you may proceed. 

STATEMENT OF JEFFREY P. NADLER, M.D. 

Dr. NADLER. Mr. Chairman, I want to thank you for the uppor­
tunity to address the committee on so important an issue as medicare 
medicaid abuse. 

My name is Jeffrey P. Nadler, M.D. I am a resident in lllternal 
medicine at New York Medical Col1f'ge/Metropolitan Hospital Cen­
ter in New York City, a member of the house of delegates of the 
Committee of Interns and Residents and regional representative of 
the Physicians National House Staff Association. 

We feel that adequate health care services to maintain the quality 
and quantity of life must be adequately funded. Flmds are short, and 
th~ financial base of the health care dollar is at a critical level. Our 
position as professional employees of the N ew York City health 
care delivery system permits us to see much. There are massive 
problems in New York City health care delivery. There are two 
populations whose needs must be satisfied. One population can either 
afford the costs or cover them through third party insurance. The 
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other population is medically indigent, hence medicare medicaid 
to assure the provision of services. 

The existing health care system in. New York City by its very 
nature fosters abuse, either intentional or not. An examinatjon of .. 
this system may lead to some constructive realignment. This involves 
the relationship between the lltmicipal, voluntary and proprietary 
hospitals, nursing homes, health~related facilities, and private prac­
titioners. 

The municipal hospitals maintain affiliation agreements with many 
of the voluntary hospitals for provision of professional services. This 
generally upgraded the standard of care in municipal institutions, 
as it was intended to do~ but it 11as proven a source of extensive 
profit to the voluntaries. There is a process of skimming by the 
voluntaries that involves locating profitable, highly reimbursible 
services, such as complex diagnostic services, radiotherapy units, 
elective surgery, et cetf'ra, primarily at the voluntary bospital. The 
fillftncial benefit is obvious. This further discriminates: patients 
transferred for these services are a steady source to maintain high 
occupancy rates at the voluntaries. The basic care, basic diagnostics, 
emergency care and later outpatient ca.re which are the extremely 
expen.sive hospital services rendered, are largely left to the muni­
cipalEI. These services are the money losers and cause the nead for 
additional Government support. This is an abuse of the afilliation 
contracts, of medicare medicaid and those to whom coverage is 
offered.. 

An even more invidious process is dumping. This is the transfer 
of a medically indigent person to another hospital, preferablya. 
nonaffiliatecl mm: ;.r.ipal hospital, because of. lack of beds. Mount Sinai 
dumps on Metropolitan New York Medical Oollege affiliation, Colum­
bia-P.resbvterian-which staffs Harlem Hospital-dumps on the 
Bronx and so on. 'l'his again puts the financial burden on the muni­
cipal institution. 

Most importantly, 'a tremendous source of abuse arises through 
deficiencies in management and planning. The hospitals suffer a 
cumbersome bureaucracy, with poor ordermg and distribution lead­
jng to shortages of drugs and supplies; delays in patient care and 
improvisation with what's available leads to prolonged hospitaliza­
tion aud gross waste. CIR has previously documented many instances 
of waste and shortage. There is also a misallocation of personnel. 
Outs and hiring freezes have led to inadequate numbers of radiology 
and laboratory technicians, cansing delays in diagnostic workups and 
aga,jn prolonged hospitalization. 

Administration is topheavy and not developing more efficient 
systems operations. J..Jayoffs of clerks, secretaries, and librarians lead 
to no charts showing up in clinics or no current data being available 
on the charts when the charts are in clinic. This causes repeat tests 
and visits that may not have been necessary-all billed to medicare 
medicaid. Modern systems and management with less bureaucracy 
would greatly relieve these tmnecessary costs. Recommendations 
from a regulatory agency with broad experience would help. We 
have in mind the PSRO's. 
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We are impressed with the number of hospital admissions of 
questionable necessity. It is hard to justify an acute care hospit~l 
admission for disposition. There are many, and transfer to other 
facilities is impeded by bed Flhortages and administrators unwilling 
to risk a failure. of reimbursem'3nt. It takes months for a new 
patient to el1tm' the medicare medicaid system, at best, and the 
fear of unreimbursed expenses is understandable, although this is 
often not the apparent motive. "Ve know of one hospital where the • 
head of the PSRO is also director of the emergency room and 
directly responsible for the majority of admissions. The abuse poten-
tial is apparent. A strong, third-party review system is needed. 

It is exceedingly difficult. to imagine the degree of abuse or 
possibly outright i-raud at the proprietary institutions. This also 
applies to nursing homes, health related facilities, et cetera. Control 
and supervision is mininlal from the patients that are transferred 
to our care. Accountability must improve at this level. 

This raises the area of private physicians and other services. At 
best one can say reimbursement rates are inadequate. Many physi­
cians, pharmacists, and ether health professionals assiduously avoid 
medicare medicaid patients; others render their service and recoup 
their losses through heavier fees for nonindigent patients. Others, 
hopefuly in fewer numbers than the press imply, deplorably nm 
mills-r:apid patient turnover yields pl'ofits through efficiency. This 
is especially evident in methadone clinics, where physicians are 
reported to bill for services questionably rendered. The standard of 
cpxe is generally poor, but in the iIlIler cities tlris may be all that is 
available-municipal hospital clinics are backed up months for ap­
pointments,' and theer are no other alternatives. This is a heartrend­
ing situation for those of ns committed to quality, humanitarian care. 

In summar"}', excessive bureaucracy, poor management and system::;, 
relative or real financial discrimination encourages skimming, dump­
ing, mill operations, inefficiency, and waste. The altruistic and neces­
sary goals of eXisting me dicare·medica id legislation is thwarted. "Ve 
sU~l?;.1rt etIm:ts 1:0 improve m9,n~gement and climin~t~ abuses. 

'v{e would recommend extendrng the PSRO provlsIOns, strengthen­
ing them, and making them more independent. 

Ml'. ROGERS. Th~llk you ve.ry much, Dr. Nadler. 

STATEMENT OIl' GEORGE L. LAGORIO, M.D. 

Dr. LAGOmo. Mr. Chairman, the remarks made by the young 
physicians next to me bring back the idealism that I had 20 years ago 
in my training at Cook COlmty Hospital in Chicago. After 20 years 
of experience, I am sure that their ideaHsm is going to meet the 
reality of frustration in trying to deal with the department of public 
aid in a State. I am Dr. George Lagorio, president of the Illinois 
Physicians Union. We have approximately 350 physicians in our 
organization; a large number of them handle it large volume of 
public aid recipients. To my left is Dr. Carell Hutchinson, Jr., who 
represents the Cook County Physicians Association, a group of 
200 black doctors in Cook County who handle .u, tremendously large 
public aid flow. 
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The material compiled by our organization was to b.ave been 
presented to the subcommittee on aging. It is a 3-year investigation 
of fraud -and abuse in the illlllOis Medicaid progJ:am. 

Francl and abuse is not physician-vendor oriented, but rather 
facilitated by the relationship of the department of public aid and 
the elltreprel'leur-owlled clinics. The material contained in the three 
documents-in the three volumes that we have presented to your sub-

.. committee are very pertinent to the consideration of the bill which 
is up for discussion. 

With your permission, Dr. Hutchinson will discuss part one of Dur 
statement and I will discuss part two. Then we would be more than 
happy to -answer any questions that you might have concerning the 
illinois medicaid program and medicaid at large. 

STATEMENT OF OARELL HUTOHINSON, M,D. 

Mr. R()GERS. Thank you, Dr. Lagorio. Dr. Hutchinson. 
Dr. HUTOIDNSON. lam Carell Hutchinson, Jr. I am an orthopedic 

surgeon practicing in the city of Chica~o. I am here representing, 
as is Dr. Lagorio, a consortium of mechcal associations of Illinois; 
specifically, I am also the chairman of the boarcl of trustees of the 
Cook County Physicians Association in addition to being co-chairman 
of its political action and information committee. 

I am also a member of the board of directors of a group called 
BILL, the Black illinois LegislatiYe Labby which is concerned with 
legislation affecting the pOOl' in particular D,nd blacks especially. I am 
also a member of another board which is called the Black Consortium 
which consists of the black professional organizations in the city of 
Chicago. -

In addition, I have served as a member of the Illinois State Ad­
visory Committee on Public Aiel-and was appointed by the chairman 
of that committee in 19'14: as investigator of factoring companies. 

My brother, serving as coinvestigator of that special appointment, 
and I spent 4: clays in the Illinois Department of Public Aid in 
Springfield, Ill., and we wrote a report which was submitted to the 
Illinois State Advisory Committee on Public Aid on Augnst 10, 1974. 

In acldition, I have served as a member of an ad hoe committee 
appointed by the president of Illinois State Iv.fedical Society, respon­
sive to the board of trustees of that organization. 

Dr. Lagorio and I are both, members of the appeals committee 
which serves as peer review committee of the Chicago Medical 
Sooiety; and I have been it member of the peer review committee 
since 19701, serving in the ctl,padtJ of chairman of the insurance 
mediation subcommittee of that organizatioll for 3 years as well as 
being a member of the council of the Chicago Medical Society. 

The consortium of organizations which we represent not only 
includes the Cook County Physicians Association, but also the 
Hispano-.American Physicians Association, the Illinois Physicians 
Union, of which Dr. Lagorio to my right is the president, the 
Philippinel Medicn.l Association of Chica~o and the Midwest. and 
the Prairie State jVledica.l Association of illmois. . 

37-626--77----20 
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The Cook County Physicians Association and the Prairie State 
Medical Association both being affiliates of the National Medical 
Association. 

In addition, the Consortium of Black Professional Organizations is 
also represented in our statement as I mentioned before. It is called 
the Black Consortium, and the };ational Christian Leadership Con­
ference, these organizations also having concurred with this state­
ment we are about to present and who also support the presentation. 

Mr. Chairman, we welcome this opportunity to appear before you 
to present the follovving report on the public aid medicaid situation 
in the. State of Illinois which we feel in terms of the depth and 
detail that we have presented to you and the documents in these 
three volumes we have prepared at no small expense and time over 
the years, we feel that this will be helpful to you insofar as any revi­
sions or indepth information for future rderence. 

The subject of the chaotic medicaid :program in Illinois and recent 
revelations concerning extensive and pervasive fraud in the program 
have-this subject has prompted us to respond to this unique oppor­
tunity to address you. 

Robert and Rosemary Steyens classic work entitled "WeHare 
Medicine in America: A Case Study of Medicaid" succinctly assesses 
the important nroblem areas ill the medicaid program. We do not 
intend to dupli~'tte their statement. However, we would like to take a 
few comments from them that go to the core of the reasons for the 
chaotic state of the medicaid program. 

One: We are in agreement that medicaid is a vital health program. 
Two: We are aware that jn 19'75, medicaid provided health care 

for 23 million people in the United States,about 10 percent plus of 
the population of this cOlUltry at the time. Also we are aware that 
medicaid is a huge program; and in 19'73, expended $9 billion, $5 
billion of which were provided by the Federal Government. By 19'76, 
this price tag had reached approximately $15 billion, and additional 
supplemental funding will obviOUSly be necessary for many States 
both in that year as well as in this ye:~r. 

In the State of Illinois, the price t.ag has risen to $1.1 billion for 
19'7'7, with a possibility of additional snpplemental 'appropriations 
being required. Thus, tIllS program could we:!l exceed $20 billion or 
more on an Ulillual basis in the near future. 

Three: ,iVe agree with the Stevens' conclusion that the medicaid 
program in many ways represents the most direct involvement with 
the provision of health care undertaken by the Federal Government 
and/or the State. 

Four: vVe further agree with their conclusions that the basic faults 
of medicaid epitomized by lax administration and unanticipated 
costs were inhel.'ent ill the legislation and that a more effectively 
designed program would demand the establishment of clear goals. 

Five: vVe further agree tllat the promised comprehensive care to 
the medically indigent has not been realized, thus demonstrating 
that in practice the program has been a disappointing fa.ilure. 

Sj~: ,?iTe further agr<;e with their conclusion that if the long-term 
solution for the delivery of health care in this country is to be suc-

.. 
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cessIul, then its architects should study the welfare experience of 
public aid Medicaid. 

Seven: With the possibility of a national health insurance program 
in the near future, if the devastating inadequacies of the medicaid 
program are not solved, it would appear that any comprehensive 
across-the-board program will be doomed to a similar failure. 

Our concerns at the present time are with the numerous problems 
of alleged fraud in the Illinois medicaid program. Based on our 
experiences and conversations with other health care vendors in 
other parts of this country, it is suggested that the Illinois medicaid 
scandal might be only the tip of the iceberg jand this may well . 
represent a veritable ,Vatergate, natknwic1e scandal. Our experiences 
anel those of others with whom we have been conSUlting suggested 
that the predominant amolUlt of fraud in the medicaid program. in 
Illinois is related to the medical services finance companies so-called 
mecical factoring companies and not to vendor fraud. . 

It would appear that the consensus of various investigators so 
far has focused on vendor fraud instead of factoring company 
fraud D.nd their related sinister associates, which is similar to looking 
at the doughnut hole rather than the douglmut itself. 

In our exhibit-which Dr. Lagorio has upside down-would tenel 
to-tIns is exhibit la. It tends to show in this shaded area what we 
feel is the predominant form of the frv.ud in the medicaid program, 
The press and others have not concentrated on this. They have talked 
about small vendor fraud. 

For those who can't see in the back, We would also like to show it 

to iI~~ever, we have another exhibit, onr exhibit 1, in which we 
wanted to point out some of the areas in which we feel this consti­
tUt<3S the real picture of medicaid fraud rather th~n that tt~lked 
about and so wic1ely ballyhooed in the press. 

We talked about, and many people ill the press have alluded to this, 
the organized crime syndicate. We have co!'porations, politicians, law 
firms, and banks and others; and then we have the holding companies. 
These holding compa.1J.ies own the factoring companies. We find in 
many instances the fnctoring companies have overlapping boards of 
directorship. We have ,me name associated with 10 of the factoring 
companies in Illinois, of the 33 that we know about. So this is where 
the real fraud is, We would also like, to show the people seated in this 
audience the same thing. 

vVe have concl'ntrutecl here on the douglmut rather than on the 
douglmut holt. 

(}n the doughnut rather than on the doughnut hole. I hope I said 
that. 

In Illinois, the most that any physician and nationwide allegedly 
has been paid in the medicaid program during 1 year has been some­
thing in the neighborhood allegedly of $790,000. Let's break that 
down and see what it really means. The inc1ivic1ual who supposedly 
made $790,000 is a Inember 0f the Cook County Physicians Associa­
tion. The billing that was submitted in his name was to a clinic, the 
Friendship Clinic. The bills were all in his name. The biJ1s were for 
50 different physicians working in that clinic, 'but they were all billed 
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under his name. "Yhat comes out in the headlines is this doctor is 
bilking the program. Somewhere deep deep down in some remote 
portion of the article that diacusses this, they point out this doctor 
was paid $80,000, a doctor who works-is a very excellent obstetrical­
gynecology specialist, and who works 7 days a week in the clinic, and 
is the executive director of it. There is a huge discrepancy as has been 
alluded to by other speakers in the reality of where the money goes. 

Again, we say this is the doughnut hole, and people are not con­
centrating on that big doughnut. 

Our next exhibit that we will show goes to the heart of that donut. 
Here is a druggist who is associated with these sinister forces, who 
is associated with these factoring companies. He. says, and brags: 
"I made $10 million on medicaid clinics in 1 year." 

He says in a 10-year period from 1963 through 1973 11e has mado 
$100 million. 1Vhere are the headlines on this ~ 1Vhere is the massive 
investigv.tion of the associations of this individual ~ This is where an 
indepth investigation is needed in medicaid fraud. We suspect that 
this is not unique to Illinois, because we are also aware of the Senate 
Select Committee's various bulletins on medicare and medicaid fraud. 

1Ye have talked to them as we have other investigators over the 
years. It has been our impression that they also agreed with us insofar 
as the direction of where the predominant fraud in the medicaid pro­
gram is. 

We feel that your legislation does not get to the heart of the matter. 
It does not get to the nitty-gritty as it were. It deals with small 
vendor fraud. That is not where the issue is. Even the investigators 
in Illinois, in my inf0l'mation-that is as current as this past Friday 
-suggest they are abandoning this approach and trying to get to the 
factoring firms, the banks, the interlocking banks. They go in one 
lbank to the next bank to the next bank. They can never get to any­
thing because they can't get to the big shots, the real big ripoff artists 
in the field. 

This is where legislation in my opinion phould really, really be 
concentrated. I agree with you that venor fraud-we dOll't defend it 
in any way. It should certainly be looked into. liVe again say this is 
the doughnut hole and not the doughnut. 

The Illinois legislative Advisory Committee on Public Aid cited 
one pharmacist, as we mentioned, who did the things t'lat we talked 
about. Needless to say, the problems of the vast amount of fraud 
would not have developed-and I repeat not have deveJoped-had 
adequate quality control systems been devis('d 'by governmental agen­
cies at the Federal, regionaJ, and/or Stak l~vels in Illinois and 
elsewhere. So the real probJem here is with the lleople who propose 
the legislation in the first place. -

The rise of medical factoring companies parallels increasing mone­
tary appropriations for health care serviCES to the poor under the 
Medicaid Act. 

In Illinois, these moneys began pouring into the State in large 
quantiti('s by 1969. By 1973, the annual medicaid appropriation had 
rearhed $600 million. For 1976, we already stated that it has exceeded 
$1 billion.; and for 1977, $1.1 billion; and with supplementals most 
likely. 

.. 
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Let's look at the statistics as to where this money has gone. 
In 1970, the appropriation was $240,949,895. 1973, that price tag 

had gone up to $547,577,068. By 1975, that appropriation was 
$717,551)38. 

These net figures do not really get to the heart of the matter. They 
are the most conservative figures we can possibly gather because they 
come in the agency itself, the Public Aid Department. They do not 
even inc:lude the supplemental appropriations. 

During all of this. time, however, the number of patients who have 
been treated in Illinois have remained fairly constant, from about 
$)80,000 to 1.1 million. And the number of special programs have 
remained fairly much the same. In 1973, the amount of tIns monetary 
outpouring that was paid to physicians was $65,144,830. By 1975, it 
was $96,140,860. In 1973, the number of M.D. visits \\"<;,8 69,470 per 
year. By 1975, the number of visits had gone up to 360,169. Let's look 
at chest x-rays. In 1973, in illinois. 36,806 chest x-rays were per­
formed; by 1975, it was up to 180,003, an increase of 300 percent in 
that time period. 

Now, obviously, the number of patients had not significantly in­
creased. vVhat has ~ The monetary outpouring. The biggest ripoff­
and I could go into those other statistics about optometrists, dental 
fillings, about pharmacies. The biggest ripoff was in. the area of 
laboratory services. 

In 1973, the price tag was $3,671,738. By 1975, the price tag was 
$10,466,027. The number of lab tests in 1973, 622,7'72; and by 1975, 
they had gone up to 973,860. IVhose labs ~ Where were the labs? We 
know that in Illinois 10 labs accounted for over 50··some percent of 
all the moneys paid into them; and these labs were associated with the 
same sinister for~es we are talking about. They wel~e entr<;preneur­
owned labs. We have the evidence here in these documents to support 
in some det~'vil with newspaper clippings, with all kinds of court 
actions and other things that would support these things. 

IVhat we are talking about with these facts and figures is obviously 
a huge ripoff. We say that small vendor fraud could not possibly 
D,ccommodate this. Even if they tried, they couldn't;. The doughnut 
hole is what has been concentrated on and the doughnut itself has 
been missed. 

It has been frequently suggested by officials in the Illinois Depart­
ment of Public Aid that its billing payment systems were not 
structured to handle the large volume of biUs which suddenly in­
creased from 100,000 a month to in excess of 1 milliol'. and up to 
2112 or 3 million pel' month when medicaid came· into being. 

This theory denied-it denied-that ther~ was a conscious motive 
for maintaining an apparently ineffective system to process medicaid 
bills, but was merely a coincidental development possibly due to the 
ineffectual department management in particular of one individual 
in that department. . 

It is our contention, however, based on extensive, investigations by 
ourselves and verified by others that there is a more plausible expla­
nation; namely, that the illinois Department of Public Aid billing 
systems were allowed to remain ·apparently ineffectual in order to 
facilitate a massive siphoning off of medicaid moneys; and these were 
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not intended to go to the vendors of one sort or another, but rather 
to entrepreneurs who iyere looking to make a big buck. 

A d~tt\iled report of this investigation was presented to t.he Illi­
nois State Advisory Committee on Public Aid as I alluded to before 
on August 10, 1974. 

The report was based on an investigation into the Department of 
Public Aid conducted by myself as investigator and by my brother, 
:Mr. James Hutchinson, acting as coinvestigator for the Illinois State 
Advisory Oommittee on Public Aid under direction of Joel Edleman 
who at the time was the Executive Director of the Department of 
Public Aid. Exhibit 3 is the body of documents we presented here, 
the entire report. It is approximately a few pages beyond here. It 
goes into depth as to 1",7hat that report showed, the que:..+ions we tried 
to answer, et cetera. 

The investigation was conducted in Springfield, Illinois, on July 23 
and 24 and July 30 and 31 of 19'74. The I'eport suggested that the 
billing procedures of the Illinois Department of Public Aid facili­
tated the factoring process; and in OUI' Exhibit 4, we attempted to 
show an expanded diagram of the stl'Ucture of the Illinois Depart­
ment of Public Aid in Springfield insofar as the processing of a 
public aid bill was concerned. We went into all of theiI' documents. 
It is the belief of some k:nowledgenble persons that in spite of sig­
nificant e:fforts-we won't go into that first. We will show you this 
diagram. 

We have explained in that document the det::tils ,about the diagram, 
because they explain everything thu.t is goi~~g on. 

In medicine, we learn that the basis of structure is function. The 
structul'e of the Department of Public Aid is pe.rfectly structured to 
facilitate a massive ripo:ff at money, not by small vendors, but by the 
forces we talked about before: The sinister forces associated with the 
meclical services finance or so-called factoring compa.nies. 

It was kind of difficult to come about the diagram because we 
had to go through a number of elaborate structures to simplify the 
whole process. 

Mr. HOGERS. :May I interrupt at this point ~ 
Dr. I-IOTOHINSON. Yes, sir. 
Mr. ROGEHS. "Ve do have quite a number of witnesses and the 

Attorney General will be here at 4: o'clock. We want to get all of 
the cl'Ucial points you are bringing to us which is most helpful. 

I do (":tnt you to how that the bill would outlaw factoring, which 
I think is OD,e of the major-as I get from your testimony-one of 
the major concerns you have, factoring. 

Dr. HUTOHINSON. Yes, sir. 
~fr. ROGERS. We will outlaw that. 
"Vonld you approve of th::tt? 
Dr. HUTOHINSON. By all means I would approve of that. I would 

go much further than that. 
Mr. ROGERS. What would YOU have us do ~ 
Dr. HUTOHINSON. 'What I woulc1 have you do in addition to out­

lawing factoring would be to do an in-c1epth job of investigating 
where the moneys the factors ha,ve acquired have gone and in addi­
tion to that to restitute the moneys that have already been siplw!lPQ 
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off in that direction and punish the people who have been the guilty 
culprits here. 

Mr. ROGERS. In other words, if we could get prosecutions going, 
outlaw the factoring, but also try to follow the funds that ha;ve 
already been given ~ 

Dr. HUTcnINsoN. Yes, sir. 
:Mr. ROGERS. And get a restitntion and prosecution ~ 
Dr. HUTCI:lINsoN. I would say one other thing. ,Va have found 

in Illinois the factors have brought up many, many things in the 
health Care delivery system, based upon thei:c ability to manipulate 
in response to Public Law 92-603, they have been -able to manipulate 
their funds so they now are major owners in all sorts of facilities 
and functions which medicaid moneys can be paid into. They own 
il1lleral homes, nursing homes, moving van companies for the poor. 
They own medical labora.tories. They own many, many facilities or 
·are part owners or snbowners of many of these facilities as well as 
HMO's and other things. 

Unless one is able to trace these moneys and restitute them in the 
State of illinois, recognizing the po '.itical, economic influences in 
that State, that is the State that Al Capone made, and his influence 
still, unfortunately, lingers on, many times over in terms of the 
effectiveness of that influence, it will be impossible for us to have 
an ·adequate medicaid program. 

I dare say, if yon have an NT'U the way this thing is set up, you 
wouldn't have it either. You will be killing or destroying health 
care delivery in th!'t-, case. I think the key is getting to the donut, 
getting to the medical factoring ~ompanies. 

I should like to now go to my personal llotes. I had some other 
information. I recognize and acknowledge the chairman is correct. 
yyTe do not ,vish to monopolize the time. I think there is something 
very, very personal here. I got into this whole matter becanse of my 
personal experience. 

Since October of 1969, when I first began my orthopedic su.rgery 
practice in Chicago, in the heart of the so-called ghetto, my annual 
income from the medicaid programs were as follows: In 1969, 
nothing. "Va billed relatively sman amounts, but it took mlmy months 
to gDt anything. 

In· 1970, I was paiu $483. In 1971, I was paid approximately 
$23#77.58. This was the period in which I was under a contractual 
relation with a factoring company. Because of the fact that the 
factoring company did not give us adequate records, we broke with 
it after only 4: months . 

In 1972, my income in the medicaid program was $4,000. This was 
the period following my severance with the factorillg company and 
a period in which the factors were paid approximately $5,000 from 
billings submitted directly by me to the State and billings which 
were not sold to the factoring company. 

Here WI) h:wean exhibit which illustrates what hn.ppenecl to some 
or this. 

Fortunately, in my office we made a copy of every bill submitted 
to the State; and not only that, but everything given to the factor, 
down to the least pieet) of paper. 'What we found as a result of my 
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investigation making contaots with the comptroller's office in Spring­
neld and the Attorney General' 3 office, they went through my record 
in Springfield. We had mall r investigators working overtime at 
night to get all the f1.,tails of my case, of my-what we found were 
a number of bills w. ~h were changed. I would submit a bill for $30 
and the bill on rL,cord in Springfield would show $50. The same iden­
tical bill, if vou look at it in depth. 

The other change was the mailing office. You can see how some­
body made a first generation Xerox copy of my original bill and 
wrote in the address of the factoring company. 

They also changed the office account number at the top. 
For those of you in the back, you can look at this. 
Mr. ROGERS. Has any prosecution occurred as a result oJ this? 
Dr. HUTOIDNSON. When we found this out in 1974 we went to the 

Attorney General's office in the State of Illinois, we went to the U.S. 
District Attorney for the State of Illinois. Thus far nothing has 
been done on a large number of these cases. Not only that, we even 
asked representatives of the Attorney General's office, would they 
submit a letter to the State Medical Society or the Chicago Medical 
Society. We would do the job of collecting this information from 
the members of those societies. 

In other words, what we wanted from them was Xerox and carbon 
copies of billings submitted 'by people who were in a contrac.tual rela­
tion with a factoring company. From our best information, approxi­
mately 4,000 doctors sometime between 1969 and 1974 or 1975 had 
been in a contractuu) relation with a factor at some time or other. We 
fplt it would have Deen helpful to get that information. No letter 
was forthcoming from the Attorney General or the State Medical 
Society. We do not know why, but it was not. 

lYe thus see that the vendor fraud frequently is not vendor fraud, 
but is fraud at other levels. 

Mr. CAR'i'ER. Mr. Chairman? 
Mr. HOGER';. Did I understand you to say in 1971 whe:J you had a 

contmccual relationship with the factors, that your income went. up 
to $23,000 a year? Is that correct? 

Dr. Ilr.roHINsoN. Very, it went up in the previous year from $483 
to $23,4"{0.75 . 
. Mr. CARTER. The next year you severed that relationship and yo1l.L' 
lllcome went down to $4,000? 

Dr. HUTOHINSON. That is correct, sir. 
Mr. CARTER. How do you account for that? 
Dr. HUTOHINSON. At the time I didn't know. Now I know. It was 

because the factoring company has a direct line on the payout process 
jn Springfield. It is obvious. We hn,ve documents from the press in 
Chicago dating back ~o .1973. We hq,ve all kinds of newspaper clip­
pings that we l1ave taken out of five or SL,,{ newspapers which show 
this relationship. . 

MI'. CARTER. Did they keep patients from eoming to you in 19'71? 
Dr. HUTOIDNSON. '1.'he volume of my patien.ts did not decr.ease. 

1.fy work did not decrease . 
. Mr. OARTER. But your money did? 
Dr. HUTOHINSON. Yes, sir; from that source. 

.. 



--~-------~--- -----

305 

Dr. LMORIO. Might I add, what this demonstrates is that some 
force is attempting to drive out the legitimate ver:dor from the d~­
prived areas so that the entrepreneur can then go m and buy up Ins 
clinic, hire foreign doctors at a salary, pay them a salary, and then 
hill the Illinois Department of Plrblic Aid directly; and at times they 
work through a factoring company. At other times they don't. We 
believe that these entrepreneurs are backed up 'by the :factoring com­
panies and that is where the money comes in, and that there is a 
collusive relationship in these various areas. 

Mr. CARTER. In fact, they virtually control the medicaid practice in 
the city of Chicago; isn't that correct ~ 

Dr. HUTOHINSON. In the entire State of Illinois. 
Mr. CARTER. In the entire State of Illinois ~ 
Dr. LAGORIO. They have gotten Sll trong that several of the prepaid 

plans or H~MO's that were discussed, our evidence shows were 
sponsored by factoring money and that they have gotten so powerful 
that they are going to control the health care delivery system'in the 
inner city in Chicago. -

Mr. CARTER. Thank you very Idnclly. 
Dr. HUTOHINSON. Just to finish this portion, in 1973, my total 

income from the medicaid program was $11,117; 197'4, it wus 
$17,057.50; and in 1975, it was $18,000. 

Now in 1975, I 'billecl the department for gross bilJings, probably 
$125,000. TIlis amollnL, as I said, was based upon full funding. It was 
not ':.:lased upon the 70th percentile. However, if I had been paid at the 
70th percentile of usual and customary-on the current basis andllot 
on the 'basis of the 1963 usual and customary which the State of 
Illinois uses to make payments-I obviously would have received a 
substantially greater amount of iLlcome than this from that source. 

Currently the percentage of my patients who are public aid are 
approximately 85 percent medicaid or indigent medicare. Part of the 
reason for the increased percentages in my practice of public aid 
patients stems from the fact that muny hospitals in Chicago in the 
vicinity of the hospitals where I practice DO longer will accept public 
aid patients. Thus the increased burden is on those of us who are 
willing to accept such l:iatients and the deficiency in the actual income. 
Again Dr. Lagoriahas stated why this might be : An attempt to drive· 

. out those of us who try to do a job of giving quality care to the poor 
as well as other patients, so they can have a money-making process 
controlled entirely by them without any quality care or concern. This 
is what I feel really has to be addressed. 

'Wilen one considers the fact that the billings tlu.t one submits as 
a legitimate practitioner are frequently rejected, sometimes for no 
more than a small number 'being left out in the doctor's ANIA 
i~entification number, a typo error by the office secretary, and such 
bills are frequently kept for many months before they are even sent 
back for corrections even tilough the official of the c1epal'tment of. 
public aid already knuw the name of the particular vendor and could ~ 
send it back to hin1, one can see why the costs for such billings are 
far in excess of the, costs for similar billings to private third party 
carriers where one is neither hassled in the same way, and where the 
financial :remuneration is based upon 80 to 100 percent of usual and 
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customary in most of the policies. This is the reason why people leave 
this area. This is the reason why many of my friends who have cOI?­
pleted residencies at Howard University, where I spent 10 ye~rs j 

traininO', where they also are not ('omino' to Chicago, when we dISCUSS 
the eco~omic problems that I have beenOsubjected to since I have been 
in practice there. 

One interesting, and to me somewhat awsome aspect of my persona] 
experience with a factoring company, was this large volume of altered 
bills filed with the comptroller's office in Springfield, Illinois. These 
bills were apparently never to have seen the light of day. I was not 
supposed to make copies of them. 

The bills frequently showed increased amolmts of money as com­
pan~d with the bills filed in my office which were sold to the factoring 
company. In addition. bills which were not even sold to the factoring 
company were nJtered frequently for increased amolmts of money; 
the mailing address to which the vouchers were to be sent and the 
office accollnt munber as I have demonstrateu. before. :My office per­
sonnel had been told it was not Ilecessary for them to make copies of 
these bills. I insisted that everything be copied. That is why I have 
a complete record of these things. 

Probably the most complete record in the State of Illinois of any 
doctor who dealt with a factor. 

In addition, the factoring company generated bills on its own 
receiving payments which normally would have been denied. For 
example, if I treated a child with a fractured femur, the total amount 
to me, would be less than $4:50. However, the factoring company re­
ceived $125 or more for chys in t1le hospital. If I personally billed 
for such additional funding,' I would have been denied such payments. 

I think I hftV:} stiLted most of the things that I wanted to state. 
In summary oJ thi.:; portion of wl1i.1t I want to get at, let me just 
raise some questimls that we :feel still have been inadequately 
answered concerning this: Question number one: Why has it been 
necessary fOIl physicians or other medicaid vendors in illinois and 
elsewhere to hire a factoring company in order to collect legitimate 
payments in 1;he Si,ate ~ 

Number two: How could any State government allow moneys 
directed by the U.S. Congress to be spent on the delivery of health 
care service;:; to the needy be directed to entities having nothing to do 
with the delivery of health care services ~ 

Question number three: How did the factoring companies know 
when a physician or Qther medicaid vendor had not been paid by the 
StlLte medicaid program ~ .We have ample testimony from many, 
many vendors included in. the information we have which show a 
pattern. 

Question Number four: Why did it take the illinois Department 
of Public Aid, region five of Health, Education, and Welfare and 
HEW in \iV ashington, D.C., so many years to stop payments to 
factors in Illinois when this odious process was known to have been 
a part of the program as early as 1968, as it was outlawed in New 
Jersey 'and a few other places ~ 

Question number five: How much of the total payments allegedly 
paid toO medicaid vendors went thorugh factoring companies on an 
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annual basis in the past '7 or more years, and what actual percentage 
d these moneys were retained by the factor; and the last question, 
question number six, who are these factors; and under what statutes 
have they been regulated both in the State and Federal level in order 
to obtain Federal funds ~ 

We have evidence in Illinois that they are neither fish nor fowl, 
that they are not regulated under 'any statu.tes. We have evidence 
that we have given you of the trials of the cases that our researchers 
have investigated which show that on the one hand when you asked 
tem, are they .finance companies, they say no. On the other hand, 
if you ask them, are they a collection agency, they say no, they are 
a finance company. They are not regulated. They are free birds, just 
flying in the breeze, floating about as they so desire with no restraints 
OIl them. We feel this is grossly unfair. If you want regulations, 
you :....eed more than to say they are outlawed. You need to have 
detailed indepth investigition. 

Mr, CORl\IAN [presiding]. Dr. Hutchinson, the Chair called to your 
attention before that we have a great number of witnesses. Your full 
statement will be in the record. 

Dr. HmoIDNsoN. r want to say, sir, r appreciate the opportunity 
of having addressed you. 

Mr. CORl\IAN. :Mr. Lagorio. 
Dr. LA-GORIo. My statement is shorter. In additicn to the problems 

previously discussed in regard to medicaid fraud, medical factoring 
companies, all_-~ees ill the State of Illinois, there are also very large 
areas of difficulties with the medicaid program in the State which 
have not been adequately stated by various investigative organizations. 

One of the largest complaint.s at the present time in Illinois by 
physicians concerns the retrospective audits being conducted by the 
Illinois department of public aid. These audits are nothing more than 
witch hunts. That is our fear if PSRO st-arts doing what you hoped 
it wiD do in your bill. 

On December 31, 19'75 the Illinois department of public aid sent 
to all physicians rendering care to public aid recipients a blue book; 
entitled "The Medical Assistance Handbook for Physicians". This 
handbook is the first book of this nature ever published by the 
department of public aid in Illinois which outlines the rules and 
regulations by which physicians are to function in rendering care to 
public aid recipients, and the proper billing procedures to be fol­
lowed to bill the illinois department of public aid. 

Prior to this book, there were a few rules and regulations on file 
in the Illinois department of public aid offices which were never 
disselninatecl widely to physicians. 

The Illinois department or public aid has been conducting a retro­
spective audit vf eertam physicians, using rules 'and regulations 
which 'were promulgated at the beginning of 19'76, and retrospectively 
applying these rules to audits of 19'74 and 19'75 payments. The use 
of retrospective audits is grossly unfair and quite discrnnillatory 
to these physicians. Further, the misapplication of the recently 
promulgated regulations appear to represent ex-post-facto rules 
9.Tl Q seem unconstitutional at face value. 
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The retrospective audits are being conducted by persons who are 
lacking experience in carrying out medical audits. In addition, these 
audits are not really focusing on massive fraud. They are concerned 
with small vendor fraud, or errors. We compliment the department 
:for this concern, though it is 5 years too late. Second, however, it 
appears that these audits are nothing more than a smoke screen to 
cover the real and massive fraud which was discussed previously. 

In addition, there are significant complaints by Illinois physicians 
concerning the fact that the Illinois department of public aid has 
refused to disclose its policies and procedures in determining fee 
profiles and regulations lmdm: which the department functions, in 
direct violation of Federal guidelines-45 CFR Section 205.10. 

Prior to December 31, 1975, the Illinois Physicians Union made 
numerous requests for copies of manuals, rules and regulations, and 
procedures used by the department of public aid. These legitimate 
and reasonable requests have been ignored and denied. We also have 
statements from various physiciu,ns who have requested similar infor­
mation from the State and have been similarly refused. 

Also the State medical advisory committee of the Illinois depart­
ment of public aid, as presently ijon~tituted, does not have the proper 
representation in that members of consumer groups are not included. 
The medical advisory committeo has not had adequate opportunity 
for a meaningful participation in the policy development and pro­
gram administration, including the furtherance of recipient partici­
pation i.n the programs o:f thE' agency. 

In addition, recently the medical advisory committee has been re­
fusing to allow interested physicians to appear befOl;e them to pre­
sent problems which they have with the program. This can be further 
documented. 

""\i'\T e can go on und on listing areas in which the medicaid program 
in the State or Illinois is failing to follow Federal guidelines in the 
implementation of the medicaid program. In the interests of time, we 
will bring our testimony to a close. 

In closing, we wish to state that the chaotic and disastrous situa­
tion in which the Illinois department of public aid finds itself at the 
present time is not based on incompetence, poor management, and the 
activities of a nonresponsive management structure in the depart­
ment of public aid. Rather, the chaotj~ and disastrous situation which 
exists does so because of a well thought-out process that facilitates 
the fraudulent activities o:f the entrepreneurs, who have over the last 
Ii years become intimately involved in rendering health care to the 
poor. . 

In closing, we would once again like to restate that physicians, 
especially, and most of the health care delivery industry, have been 
tarnished by the overblown headlines and looking at the hole in the 
doughnut rather the doughnut itself investigations, which have been 
thus far conducted. Tho net effect has been a vast reduction in the 
number of providers of health care services to the poor, and the 
crucification of a profession based on the actions ofa minute few. 
The providers of health care services to the poor have been charged 
with defrauding, and thus making economically lIDSOlIDd the medic-

! 



... 

309 

aid program. We have been tried in the courts of the media and 
judged guilty by a misinformed pllblic. ,Ye are here on behalf of our 
members, and other health care providers; but more importantly, we 
are here on behalf of the needy, for ultimately they are the real 
"\rictims. 

"Ve are here to plead not guilty to the charge, and call as our wit­
ness-numbers. Nmnbers do not lie. Compare the total of all of these 
providers who have allegedly defrauded the program, with the in­
come of the factors. The comparison would be likened to comparing 
molehills with mountahs. -

At this point we -would like to- reiterate questions which still re­
main unanswered, and which various governmental agencies should 
conrerll themselves with and answer: 

Question 1 : V'\il1Y did a physician have to hire a collection agency 
to collect funds from the State ~ 

Question 2: I-Iow could State govemment allow moneys directed 
by the U.S. Congress to be spent on delivery of health care sernces 
to the needy, b(} directed to entities having nothing to do with the 
delivery of health care services ~ 

Question 3: How do factoring companies know when a physician 
or other vendor has not been paid ~ 

[The prepared statement follows :] 

STATEMEN'.r OF A CONSORTIUM OF MEDICAL ORGANIZA1'IONS OF ILLINOIS 

PART I 

This Consortium includes the Cook County Physicians Ass(~ciation, the 
Hispano-.American Physicians Association, the TIlinois Physiciaml Union, the 
Phillipine :i\'Iedical Association of Chicago and the Midwest, and the Prairie 
(State) l\Iedical Association of Illinois. In addition, the consortium of profes­
sional Black organizations (Bla('}: Consortium) and the Nationlll Christian 
Leadership Conference have also concurred and support this pres('ntation, 

INTRODUCTION 

Rev. Rogers, Senator lHoss and other distinguished members and staff of the 
Sub-Committee on Health and Environment and the Ways and Means, and 
other djstinguished members of the Sub-Committee on Health, Senate and 
House of Representative of our Federal Government: We welcome this oppOJ:­
tunity to appear before you to present the following l'eport on the Public Aid­
Medicaid situation in the ~tate of Illinois. 

The subject of the chaotic Medicaid. program in Illinois, and recent revela­
tions concerning extensive and pervasive fraud in the program, have prompted 
up to respond to this unique opportunity to address you. 

Robert and Rosemary Stevens' classic work entitled "Welfare medicine in 
America" (a case study of Medicaid) succintly assesses the important problem 
areas in the Medicaid program. We do not intend to dupllcate their statement. 
However, we would like to take a few comments from them that go to the 
core of the reasons for the chaotic state of the Medicaid program: 

1. We are in agreement that Medicaid is a vital health program. 
2. We are aware that in 1978, Medicaid provided healtl~ care for 23 million 

people in the United States (10 per cent plus of the population). AlsO, we are 
aware that :"uedicaid is a huge program and in 1973 expended 9 billion dollars 
(5 billions of which were provided by the Federal government). By 1976, this 

price tag has reached apprOximately 15 billion dollars, and additional supple­
mental funding will be necessary for many states this year. ThUS, the program 
('(mId exceed 20 1)illion dollars 01' more on an annual basis in the neal' future. 

3. We ngree with the Stevens' conclUSion that the Medicaid program in many 
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way represents the most direct involvement with the provision of Medical Care 
undertaken by the Federal government and/or the State. 

4. We further agree with their conclusions that the basic faults of Medicaid, 
epitomized by lax administration and unanticipated costs, were inherent in the 
lef,"islation; and that a more effectively designed program would demand the 
establishment of clear goals. 

5. 'Ve further agree that the promised comp!'ehensive care to the medically 
indigAnt has not been realized, thus demonstrating that in practice the pro­
gram has been a disappointing failu;~e. 

6. We further agree with their conclusiun that if the long term :solution for 
the delivery of health care in this country is to be successful, then its archi­
tects should 

7. With the possibility of a National Health Insurance Progrll.'ll in the near 
future, if the devastating inadequaeies of the Medicaid program are not solved, 
it would appear that any comprElhensive, across-the-board program will be 
doomed to a similar failure. 

Our concerns, at the present time, are with the numerous problems of alleged 
fraud in the Illinois Medicaid Program. Based on our eJ.'1leriences and conversa­
tions with other health care vendors in other parts of the country, it is sug­
gested that the Illinois lUedicaid scandal might be only the tip of the iceberg 
and this may well represent a veritable "Watergate" nation-wide scandal. Our 
experiences, and those of others with whom we have been consulting, suggest 
that the predominant amount of fraud in the Medicaid program in Illinois is 
related to the medical services finance companies (so-called medical factoring 
companies) . 

It would appear that the consensus of various investigators so far Jms 
focused on vendor fraud, instead of factoring company fraud, which is similar 
to looking at the doughnut hole rather than the doughnut itself. (Exhibit I.) 

The most that any physiCian nationwide. has been paid in the Medicaid pro­
gram during one year has been about $792,000. Yet, some factoring companies 
are alleged to have profited over 10 milluJl1, cZolla?"8 in one vea?"! ! ! The failure 
to investigate these latter allegations constitute an oversight difficult, if not 
impossible. to comprehend. 

The Illinois Legislative Aclvisory Committee on Public Aid cited one pharma­
ci'lt, with alleged factory company connections,' who reputedly bragged that he 
made over 100 million dollars in a ten year period from various Medicaid 
schemes. (Exhibit 11.) 

In no woy do we intend to excuse- or support fraud by physicians or any 
otht'r Meclicaic1 vendors. However, we reiterate our contention that the vast 
extent of fraud in the l\:Iedicaid program in Illinois has resulted bec[1.use 
of an organized, collUSive, and facilHated conspiracy between officials, and/or 
per~onnel employed by the Illinois Depa1'tment of Public Aid, the Illinois State 
Government, and some mec1ieal factoring (;ompanies. .-

Needless to say, the problems of the vast amount of fraud would not have 
developed had adequate control systems been deviseO by governmental agencies 
at the federal, regional, and/or state levels, in Illinois and elsewhere. 

The :rise of medical factoring companies par,ul1eled increasing monetary ap­
propriations for health care services to the pOor under the Medicaid Act. In 
Illinois. t!Jese monies began pouring into the State in large quantities by 1959. 
By 1973, the annual Medical appropriation had reached 600 million dolla:rs in 
Illinois . .l!'or 1976, it will exceed one billion dollars. Despite the increasing 
monetary appropriations, the quality and quantity of health care services 
available to the poor have continuecl to eleteriorate. The reasons for the con­
tinued deterioration can be traced to the billing payment systems used by the 
Illinois Department of Public Aiel. 

lt has heen frequently suggested by officials in the Iliinois Department of 
Public Aid that its billing-payment systems were not structured to handle the 
large volume of bills which suelclenly increased from 100,000 a month to in ex­
cess of 1,000,000 a month when l\!edicaiel came into being. This theory denieel 
that there was a conscious motive for maintain-ing an apparently ineffective 
system to process Meelicaid bills, but was merely a coincidental development, 
possibility due to ineffectual department management, in particular of one 
individual in the department. It is our contention however. based on extensive 
investigations by ourselves, and verified by others that there is a more 
plausible explanation: Namely, that the Illinc.is D~partment of Public Aid 
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billing systems were allowed to remain apparently ineffectual in order to 
facilitate a massive siphoning off of MedlCaid monies. 

A detailed report of this investigation was presented to the Illinois State 
Advisory Committee on Public Aid on August 10, 1974. The report was based 
on an investigation in the Department of Public Aid by Dr. Carell Hutchinson, 
Jr., and his brother James R. Hutchinson, acting as investigator, and co­
investigator, respectively, for the Illinois State Advisory Committee Oll Public 
Aid under the direction of Joel Edelman, the then Illinois Department of Public 
Aid Director (Exhibit HI). 

The investigation was conducted in Springfield, Illinois on July 23, July 24, 
July 30 and July 31, 1974. The report suggested that the billing procedures of 
the Illinois Department of Public Aid facilitated the factoring process. (Exhibit 
IV: Expanded Diagram of the Structure of the Illinois Department of Public 
Aid in Spriugfield). 

It is the helief of some knowledgeable persons that, in spite of significant 
efforts, it may be already too late to stop the factoring companies from con­
tinuing to fraudulently exploit the Medicaid program. While it is quito true 
that Federal Regulations (under PL 92-603, Section 23633) have now forI lden 
vendor payments to factoring companies, the truth is that the factors 'ave 
now, in fact, become full-fledged medical vendors. They own numerous Jlealth 
care facilities throughout tlle spectrum of activities for which Medicaid pay­
ments can be made, including medical clinics, nursing homes, funeral homes, 
ambulance and moving van companies, pharmacies, medical laboratories, etc. 
There are suggestions that they have acquired extensive holdings in the HMO 
structure. They have been paid preferentially, often-times far in excess of what 
an ordinary medical vendor would be paid providing a similar service. Monies 
already paid them in vast quantities from the Illinois Meclicaid funds have 
apparently facilitated, according to some authorities, their diversificatioll by 
providing them with the necessary capital to purchase various facilities. 

According to some investigators, the machinery allowing this massive siphon­
ing off of Medicaid funds in Illinois has been well oiled by "greenbacl{s" all 
along the process. The implications are obvious when supervisory officials, paid 
$16,000 to $24,000 annually, are in charge of administering programs expending 
approximately two billion dollars annually. Further, some investigators sug­
gested the possibility that many vendor groups and watchdog organizations, 
having direct responsibility for preventing fraud in the Medicaid program, have 
been possibly compromised. It would seem appropriate, that all offiCials, both 
administrative and profeSSional, in vendor groups through which Medicaid 
monies can be paid, should be required to sign affidavits to the effect that they 
are not involved in any conflicts Qf interest in this area. 

We submit that the slow, low and/or no payment practices of the Illinois 
Department of Public Aid have been largely responsible for driving legitimate 
health care vendors away from the Medicaid program. This has encouraged 
exploitation of l\Iedicaid patients, in many instances by fly-by-night entre­
peneur-owned Medicaid clinics. Many examples of these allegations can be 
cited. 

In illinois, numerous meclical vendors are being sued by- factoring compa­
nies for alleged indebtedness. We have found that some factoring companies' 
contractural charges are similar to the odious "juice" rackets conducted by 
crime, and outlawed some years ago, in Illinois. 

It would seem most appropriate for the Federal government to investigate 
these cases, inasmuch as the problem was created by the lack of governmental 
quality control provisions in the Medicaid program. The government has 
direct responsibility for the additional costs to providers in having to finance 
these legal suits and should legitimately assume these finnncial burdens. 

The level of payments in the Medicaid program in Illinois are inadequate 
for legitimate vendors. Elimination of fraud in the Medicaid program could 
result in increased payments to legitimate vendors without additional budget­
ary appropriations. The magnitude of fraud in Illinois has been estimated 
conservatively to represent as much as 50 cents out of every dollar or as 
much as 500 million dollars out of the current annual 1 billion dollars 
Medicaid appropriation. The officjal HEW 600 million dollars nationwide 
fraud figure would, therefore, seem to be grossly underestimated, if the illi­
nois estimate are correct, and 500 million dollars is being siphoned off in 
the State of Illinois alone. The more probable figure should approximate, 
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nationwide, as much as one-quarter to one-half of the annual Medicaid appro­
priation representing a figure of between four to eight billion dollars annu­
ally! 11 

Small, independent vendor fraud could not possibly approach this magnitude 
of fraud. A well-integrated and carefully planned and implementeel scheme 
of frauel would more probably be necessary to achieve this level of fraud. 
Factoring companies, in cooperation with officials of various State govern­
ments and the Illinois Department of Public Aid, however, are capable of per­
petrating such levels of fraud. 

We have not been impressed with the manner in which various govern­
mental agencies cllarged with the re~,ponsibility of ferreting out fraud in 
the Medicaid program have approa('h,~d this problem. Thus far, it would 
appear that they are reluctant and/o]' afraid to go after the real culprits 
mainly responsible for fraud in the Illincis Medicaid program. 

For example, governmental investigative agencies in Illinois proceeded with 
vigor, and resultant newspaper headlines, indicating intentions to prosecute 
and indict eight welfare mothers for allegedly cheating the state out of a 
total of $25,000.00. Yet, some of these same governmental agencies have re­
fused to follow leads or proceed with various investigations of fraud per­
pertained by medical factoring companies, even when information was given 
to them. 

AS a result of irrefutable evidence of factoring companies altering bills 
!mbmitted by physicians, our organizations requested that the Attorney Gen­
eral of the State of Illinois submit a written request to the Illinois State 
J~Iedical Society and the Chicago Medical Society to poll their members for 
further evidence, in the form of xeroxed copies allC1jor carbon copies, of bills 
I;ubmitted to factoring companies, to be used for comparison with bills re­
eeived and on file in the Illinois Comptroller's office and paid by the Illinois 
Department of Public Aid. No such request has yet been made, as of this date. 

lm'estiglltive reports alleging to accurately reflect a factual l)icture of 
the l\Iedicaid situation in the State of Illinois and the Department of Public 
Aid have been disapPOinting insofar as the conclusions reached did not ap­
pear to reflect objective reality. This further suggests to us, in light of sub­
sequent developments, that further investigations would most probably be 
fruitful. Perhaps these and other leads will be pursued now that the 1976 
national elections are over. 

On a personal note: since 1967, the cost of living in the United States­
and certainly in the metropOlitan areas of Illinois and elsewhere-has in­
creased, according to some authorities, asmuch as 100 per cent. Yet, the 
increase in physician payments in the Medicaid Program in Illinois has not 
lrept pace with these economic realities. Indeed, this is a highly understated 
statement. The politics and economics of medicine in Illinois, and our coun­
try, in general, however, have not been fundamentally altered. Despite some 
very aumirable governmental and pl'ivate programs attempting to compen­
sate for the inadequacies of the past, blacks and other so calleel minority 
group citizens are still the first fired and the last hired. The statistics for 
black Unemployment in this country, and certainly in the city of Chicago 
where my practice is located, diSmally reflects this reality. In my opinion, 
governmental statistics concerning unemployment in the United States, do 
not reflect the profounel depth of social and econ(lmic difficulties of the unem­
ployed, coupled with the uueler-employed. In some of our communities for 
example, black mllIe youth unemployment exceeds 70 per cent of the total 
potental working population. It is not uncommon to trayel in the metropOli­
tan areas of cities across this country, and find black adult males standing 
around with no jol)s, and 110 prol)pects for any. 

Thus, those of us who attempt to provide health care services for this 
indigent population-and I am not talking about the charlatans and the 
"rip-off al'tists"-are asked to pay an extremely l1igh price for the "privilege" 
of practicing in these economically depressed areas. Indeed, we are actuall~ 
ta:--"d at a level far in excess of the stated taxes. Each time we treat a 
Me<l.icaid patient-and receive the run around-in the forms of 1,:)\v, slow 
and/or no payment-we are paying an extra tax. Even When we are com­
pensated at the seventieth percentile of what is supposed to be ullual and 
customary-and in Illinois the usual and customary for a physician has been 
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based on the 1963 Illinois Relative Value Study, with payments reflecting :the 
1963 standards-we are paying an extra and very significant tax. 

The irony is that tax collecting governmental agencies require us to pay (lUI' 
numerous taxes just as everyone else. And if the percentages of Medicjud 
patients in our practices approach thirty to ninety percent 01' higher, we itre 
in very serious economic jeopardy. We can't meet our bills and personal 
obligations. Not; unless we affiliate with a factoring process-or possess polJ\ti­
cal clout. This has been the experience of the overwhelming number of 
doctors and other Medicaid vendors known to me. 

The "Sixty Minutes,j TV programs alleging to present an objective and 
thorollgh analysis of the Medicaid fraud situation, have, in our experienee, 
done a grave injustice to giving an honest, thorough-going analysis of the 
true situation. 

The doctors and other vendors receiving high incomes from the Medicaid 
Program-but without being "ripped-off" by the factoring companies, and/or 
posses~h.lg pOlitical clout-are the exception, rather than the rule. I'll give 
you a personal example of whnt I mean. 

Since October, 1969, when I first began my orthopedic surgery practice in 
Chicago, my annual incomes from the Medicaid Programs were as follows: 

1969-nothing. 
1970-$483.00. 
1971-approximately $23,407.75 (this was the period in which I was in a 

contractual relationship with a factoring company). 
1972-$4,,000.00 (this was the period follOwing my severance with the fac­

toring company and a period in which the factors were paid approximately 
$5,000.00 from billings submitted directly by me to the State, and billings 
which were not sold to the factoring company) . 

1973-$11,117.00. 
1974--$17,057.50. 
1975-$18,000.00 . 
1976-$30,919.50 (to date of this writing). 
It is important that I note here the periods in which I received the maxi­

mum returns from the Medicaid Program were: 1971-when I was affili.at.ed 
with a factoring flrm, and in 1976 and the latter part of 1975, after I had 
contacted some of my friends who are elected members of the Illinois State 
Legislature. Because of the ina<lequacies of the payments to me, at a time 
when forty to eighty per cent of my patients were Medicaid and/or needy 
Medicare patients, and because of the deficient levels of return. I contacted 
these friends in the Legislature. They, in turn, contacted Ill}. influential offi­
cial in the executive branch of State Government. Thus, the increase in the 
out-pouring of monies due me based on my billings to the IllinOis Depart· 
ment of Putlic Aid. Some of the payments included bills submitted as early 
as 1971. 

I might add that in 1975, my total billings to the Illinois Department of 
Public Aid were $125,000.00. This amount was based upon full funding. It 
was not based up on the seventieth percentile. However, if I had been paid 
at the seventieth percentile of usual and customary, on the basis of current 
usual and customary, I should certainly have received far in excess of 
$18,000.00 I received in 1975. At that time, the percentage of my patients 
wlle were Public Aid varied from sixty-seven percent in the early V,art of 
the year, to approximately eighty-fiVe percent in the latter part of the year. 
Currently, the percentage of my patients who are Public Aid are aj;lproxi­
mately eighty-five per c~ ..... t. Part of the reason for the increased percentages 
in my practice of Pu.blic ,~:.d patients stems from the fact that many hosj;li. 
tals in Chicago, in the viCinity of the hospitals where I practice, no longer 
will accept Public Aid patients. Thus. the increased burden on those of us 
who are willing to accept such patients, but the denciency in the actual 
income. 

When one considers the fact that the billings are frequently rejected, some­
times for no more than a small number being left out in the doctor's identi­
fication number, and such bills are frequently I,ept for many months before 
tIley are even sent back for corrections, even though the Officials know the 
name of the particular vendor, one can see why the cost for such. billings 
are far in excess of the cost for Similar billings to private third party car-
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riel's where one is neither hassled, and where the financial remuneration 
is hased upon eighty to one hundred percent of usual and customary. 

One interesting, and to me somewhat awesome, aspect of my personal experi­
ence with a factoring company was the large volume of altered bills on file 
in the Illinois Comptroller's Office in Springfield, Illinois. These bills appar­
ently were never to have seen the light of day. Certainly, I was never to 
have seen them. The bills invariably showed increased amounts of money, as 
compar-ed with the bills on file in my office which were sold to the factoring 
company. In addition, bills which were not even sold to the factoring com­
pany were altered, frequently for increased amounts of ch,ll'ges, the mailing 
address to which the vouchers were to be sent, and in the office account 
number. 

My offit'e personnel had been told that it was not necessary for my office 
to make copies of the hills that we gave to the factoring company. However, 
my office personnel were instructed by me to make copies of every piece of 
paper given to the factoring company. The factoring company personnel were 
also told that we wanted copies of every re-cap sheet, every voucher, and 
any other correspondence between the fa~toring company and the Illinois 
Department of :Public Aid on my behalf. 

Because the latter stipulations were not complied with, after four months, 
I decided to sever my contracual relationships with the factoring company. 
This was based upon their inefficient administrative procedures, more so than 
any suspicion on my part, at that time, that their procedures were fraudulent. 

In addition, the factoring company generated bills on its own, receiving 
payments which I nomally would have been denied. For example, if I treated 
a child for a fractu':ed femur as a result of being struck by a car, the total 
payment for me would normally be less than $450.00. However, the factoring 
company generated an additional bill, based upon the days the patient was 
in the hospital, and in several instances, received $125.00 or more simply for 
the days in the hospital. If I personally had billed for such additonal fund­
ing, I would have been denied such payments. 

Fortunately, I was able to get copies of bills filed in Springfield, prim((l'ily 
as a result of the fact that I had been appointed the investigator of poss:ble 
factoring company fraud and while I served aSa member of the Illinois State 
Advisory Committee on Public Aid. I was astonished when I compared the 
bills on file in 13pringfieid with the bills originally sent out by my office. 

For example, if I had originally submitted a bill for say $20.00, the bill 
on file in Springfield might show $55.00 or ~45.00. No attempt was made to 
even make a sophisticated alteration in the bIlling. I had never been informed 
of the fact that the factoring company had made such alterations of my bills. 
I certainly would not have sanctioned such changes had I known about them. 
Furthermore, I personally did not profit from the increased amounts billed 
in this fashion. 

When I informed other vendors of my acquaintance of my personal experi­
ence, they were similarly surprisea. When one such physician who still had 
a contractual relation with the same factoring company that I had been with, 
asked this company representative if any of this physician's bills had been 
altered, this physician was informed that bills had been altered by the factor, 
allegedly, in order to obtain more money for the doctor. However, this MD, 
like myself, had no prior knowledge of these altered bills. Or the extent to 
which billing alterations had been made. 

I submit that much of the alleged vendor fraud has been perpetrated by 
the factoring companies, and facilities associated with some of these factor­
ing companies, and preferential payments having been virtually guaranteed 
because of· the collusive, facilitated relationship with officials in the Depart­
ment of Public Aid and in State Government. 

We repeat for the "nth" time what we stated publicly since this matter 
was presented by me at an open hearing before the Illinois State Advisory 
Committee on Public Aid, on May 29, 1974, in Springfield, Illinois: 

"The overwhelming amount of fraud in the Illinois Medicaid Program ap­
pears to be a practical and logical cons~!luence of the collusive relationship 
betaween factoring companies, officials of'the Illinois Department of Public 
AiiI, and other governmental officials associated with state government. 
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An individual vendor may in fact, be a crook. :But some of the factors, 
some Illinois Department of Public Aid and other government employees and 
officials, fip~',efir to be :l\Iaster crooks. We further submit that whereas an 
individual Medicaid vendor may "rip-off" the Medicaid Program, the Master 
"rip-off" artists, considering the magnitude of the fraud, appear to be the 
com;;ination of some Illinois governmental officials, some personnel employed 
in the Illinois Department of Public Aid; and in cOmbil13.tipu and collusioll 
with some factoring firms and/or facilities in part or in whole owned by them. 

Who; are tbP.se speCific individuals in these factoring companies and/or 
facilities owned by thorn? We do not claim to possess this specific informa­
tion, in any tlepth or detail. However, ascertaining who these individuals 
are, would seem quite logically the solemn obligation and responsibility of 
governmental officials charged with the duty of overseeing this process. 

In fact, unless the Master criminals, at all levelS, responsible for tIle mas­
sive "rip-off" of Medicaid funds are identified and brought to justice, and 
the misappropriated funds restituted, those of us now aware of what has 
transpired can have no genuine confidence in the Yalidity and credibility of 
the investigative procedures so widely publicized in the media. 

Questions Which, in our opinion, still remain either inadequately answered, 
or unanswered, and whi(!h various goYernmental bodies should supply the 
answers to, include the following: 

Q'ltestion 1. Why has i1l; been necessary for phySicians or other Medicaid 
vendors in IllinoiS, and elsewhere, to hire a factoring company in order to 
collect legitimate payments from the State? 

Question 2. How could any State Government allow monier ,-; ~ted by the 
U.S. Congress, to be sppnt ,on the delivery of llcalth care sen,:(.~-. "~the needy, 
be directed to entities ha~ing nothing to do with the delivery of. health care 
services? 

QltCstion S. How did the factoring companies know: when ~l physician or other 
Medicaid vendor had not been paid by the State l\Iedicaid program? 

Qlteston 4. Why did it take the Illinois Departmtnt of Public Aid, Region #5 
of Health, Education and Welfart and HEW in Washington, D. C., so many 
years to stop payments to factors in Illinois? 

Question 5. How much of the total payments allegedly paid to Medicaid yen­
dors went through factoring companies on an annual basis over the past seven 
or more years and what actual percentage of these monies wer€' retained by 
the factors? 

Qllest'ion. 6. Who are these factors, and under what statutes have they been 
regulated in order to obtain federal funds? 

Until and unless the prtvious six questions, at least, have been definitely 
answered, and the public informed of these answers, truthfully and in depth, 
there can be 110 really objective and fair assessment of the Medicaid fraud issue. 

We llave been told that the answers to some of these questions, in IllinOiS, 
can be found by simply isolating all bills paid to eacll factoring company over 
the years. This information should be available as a part of the computers 
memory banks. The isolated bills could then direct investigators to the voucher 
numbers. The cancelled warrant should then reveal which bank and in whose 
bank account the cancelled warrants or checks were deposited. This could be 
followed by audits determining if the income of the factors as stated in their 
tax filings and in their boolrs, were consistent with tIle data on file in the state 
government offices. 

It is somewhat inconceivable to us after looking over tIle broad expanse of 
the investigations thus far, why this obviously logical investigation has not 
been done-any why, if it has been done, the information not turned over to 
the public, to present a fair assessment of the Medicaid fraud situation. 

The successful resolution of these problems will detel·mine whether or not the 
Medicaid program, inCluding the Illinois program, will survive, and the deli·/ery 
of health care services to the poor raised to a level commensurate with quality 
health care, and the vast sums of taxpayers money expended in this effort . 

PART IT 

In addition to the problems previously discussed in regard to Medicaid fraud, 
medical factoring companies, and fees in the State of Illinois, there are also 
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v!!ry largo: a£i:afl ~f difficulties with the l\Iedicaid program in tile State which 
have not been adequately stated ,by varioJs investigative organizations. 

One of the largest complaints, at the present time in Illinois, by physicians, 
concerns the retrospeC'tive audits being conducte(l by the Illinois Department of 
Public Aid. • 

On December 31, 1975, the Illinois Department of Public Aid 'Sent to all 
physicinns rendering care to public aid recipients <3, Blue Book entitled "The 
Medical Assistance Handbook for Physicians". 

This Handbook is the first book of this nature ever published by the Depart­
ment of Public Aid in Illinois which outlines the rules and regulations by 
which physicians are to function in rendering care to public aiel recipients, and 
the proper billing procedures to be followed to bill the Illnois Department of 
Public Aid. 

Prior to this book, there were a few rules and regulations on file in the 
Illinois Department of Public Aid offices which were never disseminated widely 
to physicians. 

The Illinois Department of Public Aid has been conducting a retrospective 
audit of certain physicians, using rules and regulations which were promul­
gated at the beginning of 1976, and retrospectively applying these rules to 
audits of 1974 and 1975 payments. The use of retrospective audits is grossly 
unfair and quite discriminatiry to these physicians. Further, the misapplication 
of the recently promulgated regulations appear to represent ex-post-facto rules 
and seem unconstitutional at face value. The retrospective audits are being 
conducted by persons who are lacking experience in carrying out medical 
audits. In addition, these audits are not really focusing on massive fraud. They 
are concel'lled with small vendor fraud, or errors. We compliment the depart­
ment for this concern, tho'Jgh it is five' years too late. Secondly, however, it 
appears that these audits are nothing more than a "smoke screen" to cover the 
real11nd massive fraud Which was discussed previously. 

In addition, there are significant complaints by Illinois physicians concerning 
the fact that the Illinois Department of Public Aid has refused to disclose its 
policies and procedures in cletermining fee profiles and regulations under which 
the department functions, in direct violation of Federal guidelines. (45 CFR 
Secton 205.70) 

Prior to December 31, 1975, the Illinois Physicians Union made numerous 
requests for copies of manuuls, rules and regulations, and procedures used by 
the Department oJ: Public Aid. These legitimate and reasonable requests had 
been ignored and denied. We also have statements frv1ll various physicians who 
have requested similar information from the state and have been similarly 
l.'t=f~'sed, 

Alb0 the state ldedi.cal Advisory Committee of the Illinois Department of 
Public Aid, as presently constituted, does not have the proper representation in 
that members of consumer groups are not included. The Medical Advisory Com­
mittee has not had adequate opportunity for a meaningful participation in the 
policy development and program administration, including the furtherance of 
recipient participation in the programs of the agency. 

In addition, recently the Medical Advisory Committee has been refUSing to 
allow interested physicians to appear before them to present problems which 
they have with the program. This can be further documented. 

We can go on and on listing areas in which the Medicaid program in the 
State of Illinois is failing to follow Federal guidelines in the implementation 
of the I1fedicaid program. Further, we can also list numerous other areas where 
vendor participation is discouraged because of the rules and regulatious under 
which the program functions, which allows very little input from vendor groups. 

The report by the Comptroller General of the United States to the Sub­
Committee on Health, Committee on Finances, of the United States Senate, 
presented on April 14, 1975, stated that: 

1. An increased effort was needed to detect Medicaid fraud and abuse in 
Illinois. 

2. Improvements were needecl in the Illinois system for paying the Medicaid 
program. 

3. The need to improve the system for reviewing the use of Medicaid services. 
These requirements were never enforced by Federal HEW. 
Finally, in closing we would like to make the following statement: in our 

dealings with physicians who render ca,re to public aid recipients in the de-

• 
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pri\'cd areas of the State of Illinois, it is our feeling that most of these physi­
cians are "ery honest and hOllorable men and women, who have on occasion 
been driven to the brink of bankruptcy by the devious procedures used by the 
Illinois Department of Public Aid. 

As mentiontd previously, the major portion of fraud that exists in the 
Medicaid prognlm in the State of Illinois appears to be perpetrated by the 
entrepreneur ani 1 factor-owned facilities, who hire physiCians and bill the 
Illinois Department of Public Aid in their name, ofbn, on a much hj:::;her rate 
of reimbursement than paid the physician-employe.:" 

The legitimate physicians who stayed in the deprived areas rendering care to 
public aid recipients should be looked upon as the true missionary physicians 
of our day, because they are staying in areas where quality medical care with­
out them would be unavailable. They are working for reimbursements at levels 
50 perc ent or less than that of the private practicing phySician in other areas. 
They are also risking bodily harm because of the nature of the areas in which 
they practice, These phYSicians shol'ld be held up as examples of what the true 
physician is and they should be CO](Ll~ended for their zeal to their patients in 
being available to treat them for thei.r ills. 

In conclusion, we wish to state I;hat the chaotic /lnd disa"lrous situation in 
which the 'IlBnois Department of Public Aid find>:, ,ts;;elf at the preseI\t time, 
is not based on incompetence, poor management, alid the activities of 'a non­
responsive management structure in the Department of l'ublic Aid. Rather, the 
chaotic and disastrous situation wldch exists does so because of a well thought­
out process that facilitates the frandulent activities of'the entrepreneurs, who 
have, over the last Beven years, become intimate1y involved in rendering health 
care to the poor. ' 

The facilitation for the fraudulent activities of these groups is either directly 
or indirectly tied in with the management procedures which have been fostered 
by the {lolicies of the managerinl staff of the Illinois Department of Public Aid. 

~\h£' €;vidence tends to indicate that this facilitation for fraud is directly tied 
in. with j'he way the TIlinois Department of Public Aid was allt:.,ed to function 
untn January of this year. As months go by, ,<tnd more P.','). more evident;!e 
accumulates and is presented, we predict that tho staten;: . .;ittS that have l)een 
made here today will be further brought to light and will expose these tela­
tionships. 

In closing, we would once again like to restate that physicians, ~specially, 
and most of the health care deli"ery industry, have been tarnished by the over­
blown headlines and the "looking at the hole in the doughnut rather than the 
doughnut itself" investigations, which have been thus far conducted. The net 
effect has been a "ast reduction in the number of providers of health care 
services to the poor, and the crucification of a profession based on the actions 
or a minute few. The providers 'Of health care services to the poor have been 
charged with defrauding, and thus making economically ut... '(lUnd the Medicaid 
program. We have been tried in the courts of the media and judged guilty by 
a misinformed public. We are here on behalf of our mem1Jers, and other health 
care providers, but more importantly, we are' here on behalf of the needy, for 
ultimately they are the real victims. 1Ve are 11ere to plead "not guilty" to the 
charge and flail as our only witness---Numbers. Numbers 40 not lie. Com­
pare the total of all of these providers who have allegedly def~'auded the pro­
gran~, with the income of the factors. The comparison would be likened unto 
c<lmparing molehills with mountains, 

At this point, we would like to reiterate qtlestions which still remain unan­
swered, and which various governmental agencies should concern themselves 
)7ith un answer: 

Question 1. Why did a physician have to hire a collection agency to collect 
funds f)'om the state? 

Question 2. How could state gov81'nment allow monies directed by the United 
States Congress to be spent on delivery of health care services to tile needy, 
be directed to entities having nothing to do with delivery of health care services? 

Que8tion 3. How do factorU1g companies know when a physician or other 
vendor has not been paic1? 

Qtte8Uon 4. Why did it tal{e Region 5 of HEW so many years to stop pay­
ments to factors in Illinois? 

Que8tion 5. How much of the l\fedicaid payments went to the factors on an 
annual basis? 
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Question 6. Who are these factors? 
We commend and also affirm our commitment to the recommendation made 

by the stuff report of Subcommittee on Aging of AU!;'lst 1976 concerning fraud 
and abuse among medical practitioners, part 7, pages 222-226. We lleed not 
repeat those recommendations here. However these recommendations, in our 
opinion, constitute the basis for the elimination of fraud in the Medicaid 
program. 

In addition, we strongly urge the United States Congress, as well as other 
investigative bodies, to condu.;t an in-depth analysis of the true extent of the 
abuse and fraud in the Medicaid program perpetrated by the factoring process. 
Hopefully a similar staff report covering this aspeet of fraud will be forth­
coming. 

Once again, we wish to thank you for the opportunity of appearing before 
you and would be more than happy to discuss any of the documents which we 
have presented to substantiate our claims and to answer any questions that 
you might have. Thank you. 

nIl'. COlli1fAN. Doctor, I believe these questions were n'ad into the 
record. 

Dr. LAGOIUO. Once again we thank you for the opportunity of 
being able to appear. 

Mr. OOlli1rAN. nIl'. Pike? 
Mr. PIKE. No question:;;, 
~fr. CORMAN. Mr. DlIDcan? 
Mr. DUKoAN. No questions. 
~. OOlli1IAN. Thank you very much for your contribution to the 

hearings. We appreciate it. 
Mr. ROGERS [presiding]. May I ask one question? 
We will go ov.er your findings. We will also make inquiries as to 

why nothing was done on this information. Wouhl yon make a note 
of, to sce why nothing was ever done~ If you have additional infor­
mation, we hope you would keep in touch with the committee to let 
us know. V\Te will try to follow up some. 

Dr. HUTCIDNSON. ';V e would like that very much. 
Mr. ROGERS. Has this been furnished to the Department of HEW? 
Dr. LAGOIUO. ,iV e will tomorrow. 
Mr. ROGERS. Will you give that to the Department asking that 

they-. 
Dr. HUTCHINSON. ,;Ve met back in March of last year with regional 

HK\iV officials. ",Ve gave them a very huge stade of material that we 
had. Supposedly this information was conveyed to ·Waf'hington and 
had influence on their setting up a large team. They increased the 
number of investigators to 105. 

~fr. ROGERS. I wanted to be sure they have this. It wouldn't hurt 
to give them another copy over thele. The:v set up the Office of In­
spector General, you know. I think it would be well to do thnt. 

Doctor, let me ask you this: It seems to me we could get a great 
deal of information from the members of your group as to what we 
ought to do to stop some of this abuse and fraud. It is more difficult 
to stop abuse, J think, than maybe fraud. 

I would wf;lcome any specific suggestions as to provisions of law 
or administrative provisions that you think ought to be checked 
into or investigative activities. 

Dr. HUTCIIINSON. May I make one suggestion., sid 
Mr. ROGERS. Oertainly. 
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Dr. HUTCHINSON. According to investigators who have- been work­
ing in this area a long time, they say the most important thing that 
needs to be done is that a State like Illinois needs to have the COIll­
puter capability of doing not retrospective but prospective detection 
of fraud. Texas apparently is a very excellent State where there is 
minimal abuse in their program. They are able to take- both vendor 
fraud as well as recipient fraud ancl to anticipate it on the basis of 
some irregularity. ,Ve have a case that I could present to you show­
ing one person in the course of 1 year personally causing the depart­
ment of public aid to spend over $5,122, and was never hospitalized, 
by having 162 M.D. visits and had over 600 prescriptions filled. It 
was an addict who-half the prescriptions were sold to somebody 
else for profit for him. 

In Texas this couldn't occur, because anybody who was outside the 
norm, the computers can very quickly pick it up. VV.,. e have been told 
by the directors of the department of public aid it i" not their 
responsibility to do prospective determinations of fraud. vVe feel 
that this is stupid, that you can detect this right away and you can 
get anybody before they have bilked the State for millions of dollars. 

Mr. ROGERS. 1Ve will also inquire int0 that and see why that can't 
be done. 

Dr. LAGomo. Mr. Chairman, if I may, one last remark to what 
Dr. Hutchinson says. 

The only way you are e:oing to dear medicaid in Illinois is to 
take the medicaid program away fro!'} the Illinois Department of 
Public Aid and put it with an organization that is going to have 
acco\' lbility such as a third party payor, or the Ill1110is Founrla­
tion lvr Medical Care, someone who, when you raise a question, they 
will have to get an answer or you take away the contract. 

The people in the department are so entrenched now that the 
factoring process and its ripoff will continue to go on, 110 matter who 
is at the administrative level. 

Mr. ROGERS. ''Ve ara going to make unlawful the factoring within 
this bill if it passes. I hope we will stop that. 

Dr. HUTCHINSON. What we said before, sir, is that the State of 
illinois will not be stopped by that process alone. The only way to 
stop the process, because as I see it the factoring is simply a form. 
When you compare form and substance, the substantive aspects of 
it <~re that they have the money. vVl1en you have the money, you 
find another means of achieving the same ends. Unless you retrieve 
the money that has already been (xpended and prosecute those re­
sponsible for that massj.,!e fraudulent collusive relationship which 
has developed in illinois-perhaps it's elsewhere-then you will not 
really clean up the process. 

Mr. ROGERS. We will try amI see what can be done to clean it up. 
vYe aJ2preciate the testimony all of yon have given. It has been 
helpful. 

Were. there ilny questions ~ 
Dr. Asnrus. I might mention one thing: The interns and residents 

are preparecl to work with your cOIDlllittees and inspector general. 
There is one concern that we have, and that is that we are employ~ 

ees. We can be hired and fired and not given contracts for our resi-
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dencies next year. We are asking for protection as well as in our 
training programs. Some of that we have through collective bargain­
ing and due process there .. 

As you know, though, the National Labor Relations Board referred 
to us as students last year. In the private sector we are excluded 
frolU collective bargaining. That puts the fear of God in the resi­
dents to speak up. They have no protection and have been eliminated 
from residency programs for being courageous and speaking up about 
abuses. 

We are also sharing a problem we have with your committee. 
Mr. ROGERS. If you have any examples where there have been per­

sons speaking up and they have been denied due process of their 
ri~ltS in comparison to the others, let us know. .' 

lJr. Asnt:Us. Thank you. 
Mr. ROGERS. ,Ve will make an investigation and see what can be 

done. 
Thank you for your presence here. 
The next panel will be Dr. Anthony Robbins, who is the chair­

person, Action Board of the American Public Health Association, 
and President; and President Peter Terenzio, Dr. Kresky., and Dr. 
Gary Eidsyold, of the New York City Public Health Association. 

A PANEL CONSISTING OF ANTHONY ROBBINS, M.D., CHAIRPERSON, 
~CTION BOARD, AMERICAN PUBLIC HEALTH ASSOCIATION; 
AND PETER TERENZIO, PRESIDENT, BEATRICE KRESKY, M.D., 
CHAIRMAN, POLICY AND LEGISLATION COMMITTEE, AND GARY 
EIDSVOLD, M.D., GOVERNING COUNCIL DELEGATE, NEW YORK 
CITY PUBLIC HEALTH ASSOCIATION ., 

STATEMENT OF ANTHONY ROBBINS, M.D. 

Dr. ROBBINS. I am Dr. Anthony Robbins, chairman of the Amer­
ican Public Health Association. 

Mr. TERENZIO. I am Peter Terenzio. This is Gary Eidsvold. Dr. 
Eidsyold is a public health official and is intimately acquainted with 
the situation in the Bronx. 

Mr. ROGERS. Thank you. We welcome each of you. 
Dr. ROBBINS. Mr. Chairman, I realize we are pressed for time. I 

appreciate the opporr; .. mity to make our presentation to you. I will 
try to-I will try to summarize the presentation. 

Mr. ROGERS. That would be helpful. . 
Dr. ROBBINS. I think Lhe first point that is worth making is that 

there is a distinct difference between fraud and abuse. As you ap­
proach this problem, I call your attention to the fact that fraud is a 
legal problem and can be dealt with through investigation and legal 
procedures; but abuse is due at least in part or exists in part; because 
of poor program management in medicare and medicaid; and the '*' 
solutions we would suggest are available mostly through management 
apprvaches. 

This is clearly not simply a problem in the public sector but more 
generally in medical care in the United States. It is our belief that 
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the creation of a strong unified data system that speaks to utilization 
statistics, that speaks to a uniform chart of accounts, that speaks to 
accounting for assets and ownership and deals with all providers who 
operate under medicare and medicaid would be a very important step 
toward dealing with this problem. In fact, if you move in that direc~ 
tion, we would urge you to make that kind of information once it is 
accumulawd available to State government, to State planning agen­
cies, to health systems agencies, because this becomes more than just a 
meclkaid and medicare management problem. 

Let me comment briefly on the issue of assignment or factoring. 
We are supportive of the way you are going in eliminating that 

practice; but we want you to know tbat we think there probably are 
some real problems which have caused physicians and others to rely 
on assignment in order to get their bills paid; and again we hope you 
"ill look toward the management systePJ.SI which are not now paying 
the bills quickly enough and therefore encom:aging this kind of 
thing. 

Mr. ROGERS. Yes. I am sure that is the major factor bringing this 
about. 

Dr. ROBBINS. We think your section on the disclosure of ownership 
and financial information is terrific. 

Two minor suggestions, I think, are worth mentioning. First of all, 
the information that you acquire under that section ought to be 
available to appropriate State agencies as well as to the Federal 
Government; and we have proposed speCIfic language that would 
deal with that. Secondly, under the same area we think there is 
probably also a problem where members of medical staff have owner­
ship interests and that this is something that ought to be disclosed 
beyond the requirements that are currently in the bill; and we have 
suggested language that would deal with that. 

Under the issue of shared health facilities, we think it is a good 
idea. We think that you have tried to develop language that dis­
tingui.shes between the bad guys and the good guys; but we are a 
little bit worried that it· may not work and would hope that you 
would include in the final language of the bill something that sug­
gests that the Secretary ought to look at it after 3 or 4 years and 
decide whether, in fact, this-these kinds of -control of this kind of 
definition is working. 

The penalty issue is one again where we are supportive of the 
legislation. A small suggestion, something that we do routinely now 
in Colorado for our nursing home and hospital inspection programs 
is that wherever you pick up a violation that relates to an individual 
who is licensed by a State licensing board, the information about the 
violation ought to be required to be communicated to that body. 

Mr. ROGERS. To the licensing board ~ 
Dr. ROBBINS. To the licensing board for nursing home administra-

tors, pharmacists, and the like. . . 
Mr. ROGERS. Yes. 
Dr. ROBBINS. You have dealt with the area of professional stand~ 

ards review organizations; and I gue'3s the question that we have in 
view of the current literature is, are professional standard review 
organizations doing any good i do they work ~ We are a little bit 
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sibility when it is not at all clear that they are achieving the ends for 
which they were intended. 

More specifically; in the area of decisionmaking, we are worried ~ 
about giving the decisionmalring power to the professional standard 
review organizations in a manner that does not allow State govern-
ment, medicaid agencies, for example, to decide after the advice 
whether or not to pay the bill. 

That iE one of the concerns. ",Ve think that giving the PSRO'sa 
responsibility in the area of shared health facilities may be unwise 
because they have little or no experience at the present time with the 
evaluation of ambulatory care; and it may be more useful at this 
time to develop the information. systems so that the existing medic­
aid and medicare agencies can accomplish the same goals through 
better program review. 

In the area of data, we are supportive of what you are doing, but 
would urge that the language be clarified in a way that it is clear that 
PSRO's will not unilaterally develop their own data systems but will 
take advantage of existing systems or systems developed coopera­
tively; and in the area of information transfer. the language refers to 
discretion in information sharing. We might prefer the word, the 
term "initiation" because we do ne/; believe that it should be left 
solely to the PSRO's to decide which information should be shared. 

To summarize for you, back in 1974, the Association adopted a 
resolution which expressed its concern over the lack of data about the 
interrelationships among various control incentives such as PSRO, 
health maintenance organizations, utilization review, provider stand­
ards, and capital expenditure control. 

We still believe that these methods have not been sufficiently 
proven in their effectiveness either independently or in combination. 

We are encouraged by the hearings today bringing together the 
two committees of Congress which deal with these subjects and hope 
that out of it some kind of integration and rationality will evolve. 

While the thrnst of our remarks have suggested the need to 
strengthen the data management systems of existing program such as 
medicare and medicaid, the longer range concern must be with the 
mechanism by which the public sector provides controls and incen­
tives for improved performance of the private sector responsible for 
the delivery of health services. 

Thank you. 
[The prepared statements follows:] 

STATEMENT OF THE A:MERICAN PUBLIC HEALTH ASSOCUTION PRESENTED BY 
ANTHONY ROBBINS, M.D., CHAIRPERSON, APllA ACTION BOARD 

The American Public Health Association (APHA) is the nation's foremost 
multi-disciplinary professional society relm~senting 50,000 health profeSSionals, 
including 51 state and local affiliated organizations. The Association commends 
Congressman Rostenkowski and C'ungressman Rogers for the effort and con- ~ 
sideration which have gone into di>veloping H.R. 3, and is pleased to have the 
opportuity today to present our comments on the proposed l\Iedicare-Medicaid 
Anti-Fraud and Abuse .Amendments. 

This Association agrees that there are great problems with respect to fraud 
and abuse. It is difficult to p.ven estimate the scope, the extent, and the effects 



of these problems. Estimates of the effects vary from millions to hundreds of 
millions of dollars. It must be remembered, however, that the terms fraud and 
abuse wnile often felt to be synonymous, are two very different concepts requir­
ing different control mechanisms. 

Fraud is a legal concept and its investigation and prosecution requires special 
investigatory and legal skills . .A.buse, on the other hand, exists because of poor 
program management and poor program design, and its identification, investiga­
tion, and control should remain with those who are accountable for managing 
the programs. 

" The problems of fraud and abuse exist not just in public programs, but in the 
delivery system generally and in the incentives that are uSed in the delivel'y 
system. In orc1er to ferret out these problems in a public program, we must 
c1ecide if we are willing to spend more money than it may be worth to spend. 
If we haVE> thousands of investigators in the HEW Office of the Inspector Gen­
eral, as many or twice as many at the state level, and PSRO's at the local level, 
it will be like calling on a division of artillery to kill a few nasty fiies. When 
we have more people running around investigating the abuse that derives from 
))l'o!Jlems of managing our programs than we have people managing these pro­
grams, then something is wrong with Qur priorities. 

APR.A. recognizes that R.R. 3 is an outgrowth of last year's hearings on the 
proposed Medicare-Medicaid A.nti-Fraud .A.ct and represents a positive revision 
and a more targeted approaci: to that measure. We again commend those whose 
considerable efforts resulted in '!-11is bill. We wish to present general comments 
on changes to sections dealing Wil-1 factoring, disclosure, and penalties and some 
detailed observations regarding the PSRO section of R.R. 3. 

PROHIBITIO:;" AGAINST ASSIGN1>rENT BY :PHYSICIANS AND OTHERS OF OLAIMS FOR 
SERVICES (FACTORING-SECTION 2) 

We reco!~nize that factoring is a problem and we deplore the practice because 
it leads to potential abuse. We realize, however, that factQring exists simply 
because bills are not paid promptly. From the standpoint of the third party 
payor, factoring is a management problem which is in large part invisible to 
them. We sincerely doubt that the provisions of Section 2 will be any more 
effective than the present regulations under Medicaid and Medicare. What is 
really needed are better claims payment systems in the states and improved 
career performance in Medicare, It is encouraging to note that mnny states are 
moving in the direction of developing Medicaid Management Information Sys­
tems (1\I1IIS) which should solve this problem . .A.PR.A. feels states should be 
encouraged to continue in this development. 

DISOLO~i1JRE OF OWNERSHIP AND FINANCIAL INFOR1>{ATIQN (SEOTION 1124) 

In an effort to combat the problem of kickbaclcs and rebate arrangements, the 
proviSions of Sec. 1124 call for the disclosure of information about the owner­
ship and financial arrangements of suppliers and providers . 

.A.PR.A. supports these proviSions with two suggested amendments: 
It would seem appropriate to amend Sec. 1124(B) to include appro~ date 

state agencies among those that may r"quese the disclosure information: 
Sec, 1124 (B) ; page 6, linne 8 "shall promptly comply with any request, spe­

cifically addressed to that entity by the Secretary or the Comptroller General 
of the United States, or the State .A.gency Under Title XIX or Title V of this 
A.ct." 

Secondly, we suggest a new paragraph be added to deal with the situation 
where members of medical staffs have ownership interests in facilities where 
they admit patients and determine length of patient stay. ' 

H.A.ny entity Wllich is a provider and furllishes care or services with respect 
to which payment is claimed under Title XVIII, Title XIX or Title V State 
Plan, pursuant to professional orders from a health cn,re practitione'iwho has 
an ownership interest in the entity or who receiver ' 'Vment from the entity 
on a basis related to the amounts charged or collect,,_ or the care or services 
shall, by regulation, be required as a condition of participation to submit full 
and complete information with respect to such ownership interest and/or 
payment." 



SHARED HEALTH FACILITY (SECTION 1125) 

The purpDse Df SectiDn 1125 is to' define shared health facilities which in 
commDn parlance are referred to as "Medicaid Mills". We recognize that this 
is a very difficult CDncept to' define when the intent is to' include the "Dad guys" ~ 
and exclude the "goDd guys", (e.g. legitimate group practice arrangements-.) 
We believe the cDmmittees have develDped as gDDd a definition as it is pDssible 
to achieve at this time. We knDW from experience, however, that any definitiDn 
will need testing to' find hDW and in which ways it may be subverted. 

We wDuld like to suggest the pDssibility of inserting an autDmatic cancella­
tiDn clause which wDuld set a time limit Dn this sectiDn. FDr example, after 
fDur years the Secretary would be required to' evaluate the effectiveness of the 
definitiDn befDre it wDuld automatically cDntinue. 

PENALTIES FDR DEFRAUDING :MEDICARE AND }IEDICAID PRDGRAMS (SECTION 4) 

APIIA suppDrts the prDvisions Df Sec. 4 which would mDdify existing penalty 
prDvisions for certain acts from misdemeanors to felonies and would increase 
penalties to $25,000 Dr five years imprisonment or both. We believe that these 
penalties will act as deterrents. It might alse be advisable to include wording in 
this section which wDuld require repDrting offenses to the state licensing author­
ity under which offenders are currently licensed. 

MEDICAID AS PAYOR OF LAS'l' RESORT (SECTION 11) 

The wording of Section 11 is specific in its intent to make Medicaid a payor 
of last resort, notwithstanding any state statutes to thl: contrary. While we 
understand the intent of his section, we are concerned with its potential unin­
tended effects. We wish to illustrate two examples of possible unintendecl effects. 

1. A state statute may make counties responsible for care of the indigent, 
but only if the county has sufficient resources to provide such care. The word­
ing of this sectiDn might preclude the provision of care under Title XIX :in 
such states and leave these persons without necessary medical care. 

2. A Medicaid program which is attempting to' implement, in part, its Early 
Periodic Screening DiagnDsis and Treatment (EPSDT) Program for children 
using SChDOl health programs, may be precluded by tllis sectiDn frDm engaging 
in such cODperative efforts. 

We recommend that the committees review such possible unintended effects 
and with general or specific rewording of the action, attempt to avoid these 
problems. 

A"MENDMEN'l'S RELATED TO' PROFESSIONAL STANDARDS REVIEW ORGANIZATIONS 
(sEdrION 5) 

Section 5 wDuld signifiGtlntly broaden the role and respDnsibilities of PSRO's­
a move which raises a number of concerns. PSRO's are DrganizatiDns which are 
just getting started and beginning peel' review of the medical necessity for 
services under Medicaid and Medicare. Recent infDrmation reported in Medi­
cal Care 1 and in the Institute of Medicine study,2 accessing quality in health 

1 Robert H. Brook and Kathleen N. W!lliams, "Evaluation of the New Mexico Peer 
Review System 1071. to 1073, "l\fedlcal Care 14 (Decemebr 1076 Supplement) 

• Institute of Medicine, Assessing Quality In Health Care: An Evaluation, (Washing-
ton, D.C.: Nutional Academy of Sciences, November, 1076) ., 

care, undertalmn at the request of Congress, has documented that there is a 
lack Df evidence that PSRO's have been or are likely to be sufficiently produc-
tive to cover their costs. The studies suggest that savings in expenditures and 
utilization as a result of PSltO type Df reviews do not balance with the cost of 
PSRO operatiDn in either the inpatient or the outpatient area. In light of the 
evidence to' date, we believe that it i::; inappropriate, at this time, to' add new 
respDnsibilities and decison makng power to PSRO's or to take away the Sec-
retary's significant control over the scope of PSRO activity. 

APIIA has foul' major CDncerns with this Section as it is presently drafted. 
Our CDncerns relate to decision making pDwer, review of shared health facili­
ties, data coordination, and infDrmatiDn transfer. 



A. DEOISION :MAKING 

The amendment adding Section 1158(c) would significantly strengthen the 
responsibility and authority of PSRO's with a corresponding weakening of 
the responsibility and authority of administering agencies including state Title 
XIX agencies. Under the present law, when a PSRO indicates a hospital stay 
unnecessary, the I>iledicaid agency is prohibited from paying the bill in whole 
or in part associated with that stay. However, for the vast majority of stays 
the PSRO does not make a negative decision. The law currently does not 
automatically mandate the state Medicaid agency to pay aU those bills with­
out conducting any review. It is doubtful if the Federal Government cali 
require that states turn over control of their Medicaid expenditures to pri­
vate organizations which have no accountability to state government. We 
understand and appreciate the desire to avoid l1nnecessary duplication of 
effort; the issue, however, is one of public accountability. Automatically 
giving such decision making power to private organizations can not meet 
the test. Unnecessary duplication can 'be avoided, however, through coopera­
tive arrangements which do not require relinquishing decision making power. 

B. SHARED HEALTH FAOILITIES 

The amendment to Section 1155(G) extends the scope of PSRO review to 
services furnished in share health facilities !llld mandates that the Secre­
tary give priority to extending PSRO review to such facilities in areas 
which have substantial numbers. Our concern with this amendment is two­
fold. In general, PSRO's have little or no eA-perience with ambulatory care. 
Evidence reported in Medical Care suggests that claims review is a more cost 
effective control measure than peer review. Sr.colldly, we are concerned with 
the great expense associated with attempting to control abuse in shared 
health facilities through peer review mechanisms such as PSRO's. For exam­
ple, if nurse reviewers are assigned to review facilities in the areas where 
shared health facilities are most likely to be situated-they must r;ndou):Jtedly 
be accompanied by security guards. In addition to the excessive expense of 
this kind of operation, the effectiveness of this over-the-shoulder review in 
attempting to control abuse is highly questionable. What is needed again 
is more information systems such as llIIMIS which can target peer review 
where it is most appropriate and cost effective. To institute an onsight peer 
review process in the Medicaid mills of New York City. in the absence of 
an operating MMIS, would be foUy. 

O. D.<l.TA COORDINATION 

Section 1165 is proposed to be amended by adding a new Section (b) calling 
for coordination of data systems. • 

We applaud the intent to promote cooperation among various establiShed 
or potential data systems. We believe, however, that clarification is necessary 
with respect to the intent of the amendment in order to eliminate the possi­
bility that PSRO's will unilaterally develop their own data systems. Rather, 
they shouid utilize as much as pOSSible, ~IlInS, Cooperative Health Statistic 
Systems, the data systems of l\Iedicare fiscal intermediaries and other public 
and private hospital data consortia. 

Wording which is more specific about such cooperation will eliminate the 
possibility of duplication resulting in greater expense, the need for providers 
to report data to several agencies, and the possibility of laclt of comparable 
data thus collected. 

n. INli'ORMATION 'fRANSFER 

The Amendment to Section 1166 calling for the addition of a new Section 
(b) requiring improved data and information exchange is one of which we 
heartily aPPl·ove. We do have one concern that the first subparagraph could 
be misinterpreted to suggest that PSRO's could exercise their ow.n "discre­
tion" in sharing information. We recommend changing the word "or" on line 
15 to "and" and substituting "initiation" for the term "discretion". 

In conclusion, a major concern of APHA has been the need to examine the 
various kinds of controls and incentives which are presently used in the 



health care field to achieve objectives of access to service, quality of care, 
and control of expenditures. 

In 1974, APHA adopted a resolution which expressed its concern over the 
lack of data about the interrelationf,hip among various control incentives 
such as PSRO's, Health Maintenance Organizations, utilization review, pro­
vider standards, and capital expenditure controls. 

We still believe that these methods have not been sufficiently proven in 
their effectiveness either independently or in combination. We are encouraged 
that the hearings today are bringing together the two committees of Con­
gress which could attempt to achieve some rationality and integration among 
the '1arious ~:mtrols which have been promulgated. 

While the thrust of our remarks have suggested the need to strengthen 
the data management systems of existing programs such as Medicaid and 
Medicare, the longer range concern must be with the mechanism by which 
the public sector provides controls and incentives for improved performance 
of the private sector responsible for delivery of health services. At the pres­
ent time as the Institute of Medicine study indicates, we do not have ade­
quate information or knowledge regarding the effect of anyone method of 
control or of the synergistic effects of a variety of controls and incentives. 
We need, therefore, to promote and encourage efforts and experiments in the 
states and through PSRO's and HSA's in order to assess the interrelation­
ships among existing control mechanisms and to design and develop new 
approaches. 

Mr. ROGERS. Thank you very much. 
It was a very helpful statement, Dr. Robbins. 
Mr. Terenzio ~ 

STATEMENT OF PETER TERENZIO 

Mr. TERENZIO. Our association would like to congratulate both 
committees. We think that you are certainly on the right road. Our 
paper which we have submitted to you does nothing more than to 
try to strengthen your bill hy making its implementation a little more 
effective. 

As far as disclosure of ownership and financial information is 
concerned, we agreed 'wholeheartedly with our parent organization 
and even go one step further and suggest that a system of annual 
registration and reregistration be developed at the State level. This 
would make disclosure so much easier, even though it might be nec­
essary at the beginning to make that registration to classes of people 
in aecordance with the amount of money that they take out of the 
program. 

In our opinion, we do not think that including a manager or a 
person making management services available should be in the defini­
tjon. TIllS unnecessarily restricts, we think, the munber of facilities 
to be monitored. 

Like the U.S. Attorney from the Southern District of New York, 
we agree wholeheartedly with the penalties; and like him, we go one 
step further and think that we must also look at the civil side to 
see what could be done about restitution and recouping some of the 
l~oney which has been spent and nothing is said to that effect in the 
bIll. 

As far as the PSRO is concerned, we, too, like our parent orgam­
zation, have some qualms particularly on the basis of the job already 
done. ",V"e have some feeJing that the State must play some kind of 
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a major role. In the section relating to the monitoring of medical 
services, quality control and utilizatIOn are not defined and we take 
the opportlUlity by appending to our paper, a ·hill introduced into 
the New York State Legislature by Assembleman Alan Hevis. We 
believe his bill which has a very good chance of passage in New 
York State has covered some of the questions concerning quality 
control and utilization review which we raise. • 

We agree with the statement made earlier this morning that one 
of the real important pieces of data we need. are patient profiles. 
Most of us are convinced that a small number of patients are greatly 
overutilizing the system and a large number are perhaps under­
utilizing the system. 

We have to ]mow who these people are. ",Ye will not !mow until we 
have some kind of a disclosure. 

Finally, let me give my colleague Dr. Eidsvold an opportunity to 
make any comment he would like. 

Dr. EIDSVOLD. I would like to make five quick points. The first 
one is: This will be the first major health legislation in this new 
administration. The Federal Government should begin to look at 
State Government as an administrative agent in the prelude to in­
creased Government extension of insurance, I. would opt for more of 
a medicaid-type of approach as opposed to the medicare type. The 
Federal Government should exercise oversight. It has failed remark­
ably in the medicaid legislation. 

Past legislation placed all medicaid administration in a single 
State agency. In New York City ~e have foul' agencies at State 
and city level trying to administer a program. They have not suc­
ceeded. 

Ten years after we had medicaid services, we do not have a com~ 
puter system to follow patient utilization. The Federal Government 
should give guidance to the State to put its house in order. 

",Ve, of course, in New York State use almost a quarter of all the 
meclicai1 fundil:g nati(;lllally, although we only have 8 percent of thr: 
populatlOll. It IS admItted 'by almost . jbody we have not done 
the job we should. 

Rather than having the FBI, the Federal District Attorney, HE'W, 
Social Security, involved with the State District Attol'lley and spe­
cial prosecutor and the State social service and health organizations, 
the Federal Government should play a cooperative role and not a 
cluplicatory role in this investigative process. 

The main poillt is that you rely on State government and that 
everything is not run out of Washington. 

The second point has to do with establishing standards. Chap~ 
tel'S 4,'108 and 4,'i'10 in the attached New York State bill do talk 
about practices which should be prohibited in terms of overutiliza­
t.ion, in terms of abuse, not only fraud. 

They talk about quality of peer requirements. Similar to the N \1-

tional Health Planning Act, your legislation should be rather spe­
cific to instruct the executive brandi as to what you want. If the 
legislatioll is too open-ended, it may not be implemented. By having 
an arulUal registration and at least an annual audit of these facilities, 
we will begin to get a grasp of where abuse is occurring. 



Third, I want to reemphasize that shared health facilities should 
include any alliance of health carp, practitioners which receive sub~ 
stantia.l amounts of Government money. 

I do not think the fact they have to have a manager or manage­
ment system service is important. 

The fourth item has to do with allocation of funds. It is fine to 
enact all the laws in the world, but unless the Bureau of the Budget 
allocates moneys or frees up moneys for investigators and auditors, 
legislation in and of itself will do nothing to.correct abuse. 

The fifth was to reemphasize a point by the F,-'esident of our asso­
ciation that there should be intermediate pen" Ities. vVe in public 
health have a tradition of encouraging voluntary compliance to 
statutes . .Along with restitution of funds, temporary suspension of 
licensures, there are other intermediate steps to try to make prac­
titioners practice in a more ethical manner. 

Thank you. 
['1'he prepared statement with attachments follow:] 

STATEMENT OF THE PUBLIC HEALTH .ASSOCIATION OF NEW YORK CITY, PETER 
TERENZIO, PRESIDENT 

My name is Peter Terenzio, J.D., I am President of the Public Health 
Association of New York City, an organization of over one thousand health 
professionals deeply concerned with the health care delivery system as related 
to the health of the people in New York City . .Accompanying me is Beatrice 
Kresky, M.D., Chairperson of the Public Policy and Legislation Committee 
and Gary Eidsvold, M.D., Governing Council Delegates to the American Health 
.Association. 

The Public Heath .Association of New York City congratulates both com­
mittees for their efforts towards limitation of fraud and abuse in l\Iedicaid 
and Medicare and for endeavors to contain the spiraling cost of liealth serv­
ices. This testimony agrees in principle with the bill and will critique certain 
sections which in our opinion should be strengthened to make implementation 
more effective. We agree with the policy stated in Section 2. 

DISOLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION 

Section 3 states that the Secretary may request disclosure of ownership and 
financial information from any shared health facility. However, it would be 
administratively far Simpler and expedient if any alliance of two or more 
phYSicians, anyone of whom was reimbursed $5,000 for anyone month or an 
aggregate of $40,000 during a twelve month period from Titles V, XVIII or 
XIX, must submit to a process of registration and licensure wheTeby the names 
of all phYSicians are st'ated who worl;: within the common facility along with 
the name of the individual manager or management corporation, if present, and 
the location of the facility. 

If such a system of annual reregistration is developed, at a state level, the 
problem of when and for whom public disclosure is requested wohid be elimi­
nated because a listing of possible and probable shared health facilities would 
be known to government . .An adequate computerized system of Medicaid billing 
by provider and/or practitioner combined with a listing of registrants would 
make detection and investigation of potential fraud much simpler. 

Therefore on page 6, line of n.R. 3, the "complying with request" slle-"lll be 
replaced by an adequate licel1sure and registration of all medical partnersJlip 
arrangements funded with sizeable amounts of government monies. Government 
must know the location of physicians affiliated with an organizational structure 
from whom health services are being bought and the amount of services pro­
yided so that government can insure that health services are available to the 
people of all income levels without fraud and abuse. 
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Turning to page 12 of H.R. 8, line 17, the definition of shared health facility, 
in our opinion, should not necessarily include a manager or a person making 
management services available. This unnecessarily restricts the number of 
facilities to be monitored. Simply stated, a shared health facility should man­
dute only 3 components 1) two or more practitioners, 2) using shared health 
faf!ilities and 3) receiving sizeable amounts of government funding. 

PENALTIES FOR DEFRAUDING MEIlIOABE AND MEDIO.AID PROGRAMS 

The penalties should not be limited to the practitioners or provider of service 
but should include both the factor and owner of the premise who may accept 
reimbursement on a sliding scale porportionate to the incom3 received from the 
government for providing care to poor people. The factor and owner are equally 
culpable in promoting abuse of .Medicaid and :Medicare funds. 

Voluntary compliance by means of investigation and education may precede 
criminal action (felony, up to $25,000 fine, and imprisonment up to 5 years). 
The concept of restitution of funds anti temporary suspension vi licensure by 
the state authority may prtwede criminal action for first offenders. In point of 
fact up to $150,000 in restit\{aon (.1' ~\;ilds was received from one shared health 
facility in New York City. 

~HE ROLE OF THE l}:iljS'E!I<j;lC1'4M. STANDARDS REVIEW ORGANIZATIONS 

The locus of authority fOl!'implementation and review of utilization and 
quality cannot be totally federal or solely delegated at a local level to purely 
voluntary agencies which are totally federally funded. State government must 
play a major role in regulation of shared health facilities. If public licensure 
and regulation is required of shared health facilities, the Professional Stand­
ards Review Organization may not be solely delegated review authority. 

Failure in regulatory activities can perhaps be traced to a dichotomy at the 
state level whereby one Department is responsil>le for eligibility and reiml>urse­
ment (DOSS) and another Department is responsible for utilization review 
and gualty of care. Furthermore this same type of dichotomy exists whell the 
state function is delegated to a county or mUnicipality. A. method of correction 
might be a nnified state plan, with reimbursement and l-egulation the responsi­
bility of state government rather than bypaSSing the State Public Health sys­
tem and delegating responsibility to federally funded voluntary agencies. Decen­
tralization and administrative locus should be given to official agencies given 
authority by State Legislative bodies_ Consequently review, audit' and evalua­
tion should not be solely delegated to the Professional Standard Review Orga­
nizations hut should be delegated to the State Health Department which will 
work in conjunction with the PSRO. The PSRO must he organizationally more 
closely related to state government because dUplication of activities in monitor­
ing health services in these times of fiscal crisis is expensive and unnecessary. 
Specifically turning to lJage 26 of B.R. 3, line 4, which gives responsibility to 
the PSRO for "designated tIle number of health care institutions and practi­
tioners" included within a review process, we w(luld like to submit that this 
should be a function of the State Health Department. 

In this Section relating to monituring of medic£l services, nowhere is quality 
control and utilization defined_ Examples of care to be avoided should include 
pingponging, family ganging, overutilization of laboratory and x-ray services, 
unavailability of services evenings and weekendS, inadequate record keeping, 

.. "instant" patient-physician encounters, no physician of record, no continuity of 
records in referring patients for hospital care, etc. Attached to this document is 
a New York State bill on shared health facilities introduced by Assemblyman 
Alan Heve'li, Chairman of the Health Committee, which delineates legislative 
standards for quality control and utilization. 'rhe writing of administrative 
regulations for this "hopefully to be enacted law" should be closely reviewed 
by your Committees to see that Congressional intent is followed. The recent 
legislation on health planning, the "National Health Planning and Resources 
Development Act of 1974" is an example of legislation which clearly defines 
purpose and function of government authority. 

67-626 0 - 77 - 22 



330 

~'he federal government should aSl:list States in their efforts to adequately 
monitor llot only the care provided by practitioners but also the amount of care­
received by Medicaid recipients. In New York City today, after nearly ten years 
of Medicaid administration, a computer system is still not in place to effectively 
tra~lr care received by patients not only in shared health facilities or individual 
physicians offices but also not in organized ambulatory care programs. Not only 
is government at fault for not preventing overutilization of health care by 
consumers but equally as guilty is government not providing care to those indi .. 
viduals insured by Medicaid, who need care but are not receiving it. A recen!. 
Rand Corporation study showed that a few Medicaid recipients greatly over .. 
utilize MedIcaid service-while the vast majority of Medicaid recipients under .. 
utilize these services. 

We agree with the policy discussed in Sections 6 and 7. 

DISCLOSURE BY PROVIDERS OF OWNERS CONVICTED OF CERTAIN OFFENCES 

Similar to our comments on Section 3 concerning disclosure of ownership 
and financial information on shared health facilities, this Section should also 
be broadened to include reporting names not only of -owners convicted of a 
criminal offense related to t;derally insured programs, but also the name of 
any practictioner either salaried or related to the institution as a voluntary 
attending. This should be part of the health care institutions role in assisting 
with prevention of fraud and abuse. 

In conclusion, the Public Health Association of New York City commends 
Congress in their t!fforts to prod government to more effectively and efficiently 
provide health services to our citizenry. ~'here has been a notable lack of over­
sight, consultation and support by federal government with respect to assist­
ing State governments to improve their Medicaid programs. Perhaps this is a 
question of inherent authority not exercised. However, more detailed legislation 
instructing the executive branch can hopefully improve their monitoring of 
funds The executive branch must exercise this authority with an expanded 
work force and should function as a force to develop State capaciry and exper­
tise to carry out health service reimbursement and fiscal-quality of care regula· 
tion responsibilities as this nation moves toward a form of national health 
insurance. 
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STATE· OF NEW YORK 

S. 2181 A.2822 

. 1977-1978 Regular Sessions 

SEN ATE-ASSEI\/IBL Y 
February 2, 1977 

IN SENATE-Introduced by Sens. GOLD, BABBUSH, BARTOSIE\YTCZ, 
BEATTY, BELLA~lY, BERXSTEIX r HALPERI~, LEWIS, SIcCALL, 
OHRENSTEIN, OWEXS, PERRY, TAURIELLO, \VIXIKOW-read 
twice and ordered printed, and when printed to be committed to t1.,e Com­
mittee on Health 

IN ASSE:\,lBLY-Introduced by M. of A. HEVESI, CULHANE. G. W. 
MILLER-illulti-Sponsored b)'-M. of A. A~!ATUCCI. BARBARO, 
BIaNCHI, BREWER. BUTLER. CINCOTTA. COCHR.\="E. co~­
NOR, CONNERS. D'A)"lATO, DELLI BOVI. DWYER, FARRELL. 
FINXERAN, FLA~AGA~. FORTU~E. FRIED:\lAN. GOLDSTEIN. 
GOODHUE, GORSKI. GOTTFRIED, GRAN~nS, GREEXBERG, 
GRIFFITH, HARENBERG. HAWLEY. HOCHBRUECKNER. 
KOPPELL, KRE?lIER, LAFAYETTE, LANDES, LEHNER, 
LIPSCHUTZ, MARCHISELLI, :\lcGEE, :\IcGRATH,:\1. H. MILLER, 
MONTANO, ~I. J. :\n;RPHY, NADLER, NICOLOSI, NINE, ORAZIO, 
PASSANNANTE. PESCE. POSNER. PReuD, ROBACH. ROSS. 
SCHUMER, SILVER:\IAN, STEIN, STEE\GUT, Po M. SULLIYAN, 
VANN, WEPRIN, WERTZ, WILSON, YEYOLI-read once and referred 
to the Committee on Health . 

AN ACT to amend the public health law, the social services law and the 
education law, in relation to providing for the regulation of shared hsaith 
facilities, and for the deterrence of professional misconduct in relation 

theieto 
The People of ihe Slate of New York, represented in Senate and Assembly. do 

enact as follows: . 
Section 1. The public health law is hereby amended by adding thereto a new 

article, to be article forty-seven, to read as' follows: 
. ; ARTICLE 47 

SHARED HEALTH FACILITIES 
Section .9 700. Stai2nvmt of legislative findings and intent. 

; .' 4702. Definitions.' 
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I 4704. Shared health facilities; operating r.ertlfirate.~. ~ 
2 4706. Shared health facilities: required nolification. 
3 . 4708. Shared health facilities; prohibited prar.tir.es: administrative 
4 requirements. 
5 4710. Shared health facilities: quality of care requirement,~. 
6 4712. Shared health facilitie3; rules and regulations. 
7 4714. Shared health facilities advisory council . 

. 8 4716. Construction. 
9 4718. Separability. . 

10 § 4700. Statement of legislativr finding.~ and intent. The legislature hereby finds 
11 that the proLision of healtl. care in shared health care facilities ha.~ become an 
12 important source of health services in this state and that suchfocilities are important 
la mechanisms for the delivery of health care services which have largely been created by 
14 the funding provisions of the state progrb.m of medical assistance for needy pers07l3. 
15 The legislature also finds and declares that certain practices exist in Ihe medical 
16 assistance program which have resulted in abuses requiring the regulation of shared 
17 health facilities. The legislature further declares it to be the publir. polir.y of the .~late 
18 to regulate shared health facilities and to set necessary standards for review of 
19 practices and care rendered in those facilities. 
20 § 4702. Definitions. For the purposes of this article, the following terms shall 
21 have the following meanings: 1. "Program" shall mean the New York state program 

. 22 of medical assistance for needy persons, as provided in title X I of artir.le five of the 
23 social services law.' . 
24 2. "Shared health facility" or "facility" means any arrangement wherein two or 
25 more practitioners licensed under the provisions of articles one hundred thirty-one, 
26 one hundred thirty-one-a, one hundred thirty-two, one hundred thirty-three, one 
27 .ll.undred thirty-seL'en, one hundred thirty-nine, one hundred farly-one, one hundred 
28 forty-three, one hundred forty-four, one hundred fifty-six or one hundred fifty-nine 
29 of the education law, one or more of whom receives payment under the program and 
80 whose total aggregate monthly r::muneration from such program is in excess of fiL'e 
31 thousand dollars for any on.: month during the preceding twelve months, (a) practice 
32 their professions at a common physical location; a7ld (b) share (i) common waiting 
33 areas, examining rooms, treatment rooms or other space, or (ii) the services of 
34 supporting staff, or (iii) equzpment,' and (c) a person, whether sllch person is a 
35 practitioner or not, is in charge oj, controls, manages or supervises substantial 
38 . aspects of lhe arrangement or operation for the deliv~y of health or medical services 
37 . at said con,mon physical location, other than the direct furnishing of professional 
38 ,qervices by the practitioners to their patients, or a person makes available to the 
39 prl.£.:'itioncrs the services of supportin{} staff who are not employees of the 
40 practiti.;"teT'IJ. "Shared health facility" does not mean or include two or more such 
41 practitionel; practicing their profession as a partnership, professional service 
42 corporation or ,,~her legal entity provided that members of Ihe supporting staff 7.re 
43 employees of such legal entity and if there is an office manager, or person with 
44 similar tiile, he is \ \n empliJyee of the legal entity whose compensation is customary 
45 and not excessive fa· Il"..lch services and there is no person described in paragraph (c) 
46 of this subdivision "Shared health facility" does not mean' or include any enlity 
47 organized pursual.t to the provisions of article twenty-eight of this chapter and/or 
48 operating under ( certificate i.,sued pursuant to the provisions of article thirteen of . 
49 the mental hygie ie law. 
50 3. "Prov·ider"shall mean any physician, dentist, dental hygienist, podiatrist, 
51 'optometrist, opht lalmic dispenser, chiropractor, physical therapist,: occupational 
52 therapist, pharmo cis!, nurse, speech pathologist or audiologist, participating in the 
53 program. 
H ... "Purveyor" shall mean any person, WM, whether or n.,' ',>'oted in a building 
55 
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wht'>:h r?uses a shared health facility, diredly or indirer.tiy, r.ngagell in the bu.~inp.,.~ of 
supplying to ulli,"late users any medical supplies, equipment .and/or .~f.ruir.e,~ for 
which reimburseme;:! Imder the prog~!.lm is rer.eived. including. hut not limt'll'd to, 
clinical laboratory serut'.:os or sUilplies; x-ray laboratory lle7'!Jice,~ or Iluppliell,· 
inhalation therapy services 01· equipment; ambulanre seroices; .~ir.k room supplies,' 
physical therapy seruices or equipment; orthopedic or surgical appliances or 
supplies,' drugs, medication or medical .~upplies; eyeglas,~es, lenses, or other optical 
supplies or equipment; hearing aids or devices; and any other good,~, ,~ervices, 
supplies, equipment or procedures prescribed, ordered. recommended or suggested for 
medical diagnosis, care or treatment. 

5. "Patient" shall mean anyone enrolled in and eligible to receive benefits under 
the prolJisions of the program. 

§ 4704. Shared health facilities; opemting certificates. 1. No shared health 
facility shall be opemted unless the owner or, if the structure in which the .~hared 
health facility is located. has been [eased pursuant to a wrillen lea"e, the person woo 
leases space in the shared health lacility, shall: 

(a) possess a valid operating certificate issued pursuant to this artide which 
certificate may specify the kind or kinds of se1'l!ices the facility l:~ authorized to 
pr()lJide; and . 

(b) establish and maintain a uniform system of reports and audit.~ meeting the 
requirements of the commissioner. 

f. (a) Application for an operating certificate for a snared health facility shall be 
made upon forms prescribed by the department. The application shall contain:. 

(i) the name of the facility,' 
(ii) the kind or kinds of seruice to be provided;' 
(iii) the location and physical descript£on of the facility; 
(iv) the name and residence address of every person, partnership or corporation 

having any financial interest in the own~rship (including leasehold owne"ship) of 
the facility and the structure in which the fadlity is located; 

(v) the name and residence address of every person, partnership or corporation 
holding any mortgage, lien, leasehlJ/d or any other security interest in the shared 
health facility or in any equipment located in and used in connection with a .~harp.d 
health facitity, and a brief description of such lien or security interest; 

(1Ji) the name, residence address and professional licen,~e number of et'ery 
proditioner participating in the shared health facility; 

(lJii) the name and residence address of the indilJidual designated to a.~sume 
responsibility for the central coordination and management of the acthitie,~ of the 
shared health facility,· ::.nd _ , 

(viii) such other information as the d',partment may require. 
, (b) An operating certificate shall not be issued by the department unless it is 
satisfied as to the public need for the exisWnce of Buch facility at the time and place 
rznd under the circumstances proposed for the establishment of such facility and 
Hnlellll it fir..ds that the premises, equipment, personnel. rules and by-laws. and 
standards of care and seruice are fit and adequate and, that the facility will be 
operated in the manner required by this article and rules and regulations 
promulgated thereunder. 

S. Each operator shall apply for renewal of the operating certificate on the fir.~t 
day of June next succeeding its initial issuance, and annually thereafter on the first 
day of June. The annual fee for t'ssuance of an operating certificate shall be seven. 
hundred and fifty dollars, prolJided, however, that if the initial issuance occurs after 
tr~ first day of December, the fee shall be one-half of the annual fee. 

§ 4706. Shared health facilities; requi1'ed notification. 1. Each operator shall 
notify the department within fifteen days 0'4 any change in: 

(a) the persons, partnerships or corporations halJing any final'tcial interest in the 
o.wnmhip (including lea8ehold ownership) of the shared IlealffiJacility, or . 
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I (b) the penons. partner.~hip8 or corporations h'c!din!/ allY mortuau/,· lim. 
2 leasehold or any other security interests in Ihe .qhared health flldlity Ilr in any 
3 equipment localed in and used in connection wilh a .~hared health farility. A 
4 statement of Ihe monetary and repayment provisions of that lien or Ref-urity inte.rest 
5 shall accompany such notification, 
6 2. Each operator shall notify the department within fifteen day.~ of Ihe 
7 termination of the services of Ihe individual designated to a.~Rume re,~ponsibility for 
8 coordination and management of the activities of the ,~hared healthfarility. and of thp 
9 name, residence address and professional qualifications of any new individual 

10 appointed to assume such cenlral administrative responsibility. 
11 8. Each operator shall notify the department wilhin fifteen day,~ of any 
12 termination of the services of any practitioner in the shared health fa.r~lity. and of 
13 the mime, residence addr1ss and license number of each practItIoner newly 
14 participating in the facility, _ 
15 § ~708. Shared health facilities; prohibited pradicn; admini,~tratil'p 
16 requi.ements. With regard to shared health facilities: 1. The rental fee for lelling of 
17 space to providers in a shared health facility shall not be fa/filiated u:holiy ~r 
18 pnr!iaily, directing or indirectly, as a percentage of ~amings or billings .o! i,:e 
19 provider for serl'ices rendered on the premises in whirh the shared health farlilty IS 

20 located. The operator of each facility shall file a rapy of earh lpn,~e and any renewal 
21 thereof with lh.' department; . 
22 2. No purve'yor, whether or not located in a building which houses a ,~hared health 
23 facilily. shall directly or indirectly affer. payor give 10 any pro~'ider. and no prO/.ider 
24 shall directly or indirectly solicit, request. receit'e or acrept from any purveyor any 
25 sum of money, credit or olher valuable consideralion for: 
26 (a) recommending or procuring goods, sl!rvirps or equipment of .wrh pUrl'eyor, or 
27 (b) directing patronage (1' clientele 10 such purl'l!yor, or 
28 (c) influencing any person to refrain from using or utilizing good.~, ,~ervi{'es or 
29 equipment of any pUrl'eyor; 
30 3. No prot·ider or purveyor may demand or collert any compensation in exces8 of 
31 the fee specified in the fee schedule of the program; 
32 4. J.Vo purveyor shall prov1'de to a patient enrolled in the program any senn.'r.e8, ~, 
33 equipment, pharmaceutical or olher medical supplies differing in quantity or in any 
34 olher respect from that described in Ihe payment invoice submitted by .~uch purveyor 
35 to the department. No purveyor shall provide 10 any patient enrolled in the program 
36 any services, equipment, pharmaceutical or medical supplies differing in quality, 
37 quantity or in any other respect from- that p;escribed by" the provl~r/er: 
38 5. (a) iVO prot·ider in a shared heallhfacility or person employed in such facilily 
39 shall refer a palient to another provider located in such facility unless Ihere is a 
40 medical -need for such referral and unless the records of the referring provider 
41 pertaining to such patient clearly sets forth the justification for such referral; 
42 (b) Every provider practicing in a shared health facility who treats a patient 
43 referred to him by another provider practicing in the same facility shall communicate 
44 in writing to the referring prol'ider the· diagnostic evaluation and the Iherapy 
45 rendered. The referring provider shall incorporate such information into the 
46 patient's permanent record; _ 
47 (c) The invoice submitted 10 the program by the provider 10 whom such patient has 
48 been referred shall (i) contain the actual signature und provider number of the 
49 referring provider and (ii) identify the medical problem which necessitated the 
50 referral; 
51 6. Any pharmacy maintaining a business in or adjacent 10 the building in !Chich 
52 a shared healthfacilily is located shall prominently post a notice informing patients 
53 that all pharmaceuticals prescribed in Ihe program may be obtained at any pharmacy 
54 of the patient's choice enrolled in the program; 
55 
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1 7, No pur/'eyor who maintains a business in the building in whil'h a shllml helllth 
2 facility is locatpd shall maintain a door or window (lpming into the (iffit'I',~ (Ir u'rlitinll 
3 room 0/ the/acility, except u'here the profession of the provider permits thl' prm'ider tl) 
4 function simultaneously as a pun'eyor; 
5 8. All pro~'ider im'oices sllbmilled for servire,~ rendered at a .~hllmi hl'l1lthftll'ilil.1! 
6 shall: (a) contain the registration code of thl' farility at which the .~md('e Wll.~ 
7 perfonned, (b) clearly identify the practitioner who provided Ihe .~mlirl!, and (c) lie 
8 signed by the prouider only after the service hal'> been performed; 
9 . 9. All orders issued by providers for ancillary dinical service.~, induding hut not 

10 Umiled to, x-rays, electrocardiograms. clinical laboratory .~ervices. 
11 electroencephalograms, as well as orders for mediral .~upplie.~ and equipment, shall 
12 contain the code number assigned to the facility at whirh the order W(lS written: and 
13 10. Bach pro~'ider or pun'eyor shall submit a true bill or invoire for ,~l'rvice8 
14. rendered in the program. 
15 § 4.710, Shared health facilities; quality of care requirements, 1. Ttf ensure 
16 quality, continuity and proper coordination 0/ medical caTe, each I'1haTed health 
17 facility shall: 
18 (a) designate an indit1idual u'ho on a fUll-time basis shall coordinate and manage 
19 the facility's actim'ties, ':'he person so designated'shall be respon.~ible for coTnplz'anr.e 
20 with the, pro'Jisions of this article; 
21 (b) devise an appropriate means of insuring that (i) patients will be 8ch!'duled tu 
22 return for appropriate follow-up care and (ii) will be treated by a praciitionpr 
23 familiar with the patient's medical history,' ' 
24 (c) post conspicuously the names and scheduled office hourll of all prarlitioner.~ 
25 . practicing in Ihe facilitYi 
26 (d) maintain proper records which shall contain at least the fuUou'ing 
27 information: 
28 (I) the full name. address and program number of each patl'ent,' 
29 (ii) the dates of all ~'isits to all providers in the llhaTed health facility; 
30 (iii) the chief complaint for each visit to each provider in the shared health 
31 Jacil£ty; 
32 (iv) pertinent history and all physical examinations rendered by ear.h pruvider in 
33 the shared health facility; , 

, 34 (u) diagnostic impressions for each visit to any provider iTI. the .~hared health 
35 facility; , 
36 (vi) all medications presc1'1'bed by any prouider in {he shared health facilz'iy,' 
37 (vii) the precise dosage and prescrip/z'on regimens for each mediCl;ztion pre,~rrihed 
38 by a provider in the shared health facilitYi 
39 . (viii) all x-ray, laboratory work and electrocardiograms ordered at each visit by 
40 any provider in the shared health facility, and their results; 
41 (ix) all referrals by protJiders in the shared health /acl'lily to other medical 
42 practitif'ners and the reason for such referrals,' and 
43 (x) a statement as to whether or not the patient ill expecled lei return for further 
44 treatment .and the dates of all return appointments; 
45 " (e) aseign an individual and clearly identified practitioner to all palient.~ 
46 scheduled for .two or more return visits who wi/l, function as lhe source 01' primary 
47 care for that patient and as a central coordinator for all specialty referrals, This 
48 assignment may be changed at any tilne at the patient'll discretion,' 
49 (f) make available to registered patients. either: 
50 (i) the central answering se~ice telephone number of each patient's designated 
51 practitioner or such practitioner's personally designated colleagues, or • 
52 (ii) a centralized twenty-fottr-hour-a-day, seven-day-weekly telephone line for ofJ~ 
53 hour emergency patient questions,' 
54 (g) maintain a central day-book registry which shall record: 
55 
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1 (i) the name and program number of all patients entering the facility; and 
2 (ii) the chief complaint and the names of all providers who.~e servire.~ wrrl' 
3 requested by lhe patient and/or 10 whom such patient was referred; and 
4 (h) insure that the physical facilities of earh shared health farility shrzll provide 
5 for maximum privacy for all patients during examination, interview and 
6 treatment. 
7 (i) post comspicuously the telephone number of the agency within the department 
S of health which is responsible for pro~iding infonnation concerning Ilhared health 
9 facilities and/or for receiving complaints concerning the provision of health care 

10 services at shared health facilities. 
11 2. It shall be the responsibility of each facility 'II admini~trrztor to en.~ure that 
12 patient. records and summaries of all patient visits il~rludino dia(Jno.~ill and 
13 pharmaceuticals prescribed are at all times a~'ailable at either the facility or at a place 
14 immediately accessible 10 all health provider.~ at the facility . 
15 S. Nothing in this article shall in any way be interpreted as infringing upon the 
16 patient's right to free selection of a personal prartitioner. , 
17 4. The department shall have the right to inspect the businel!.~ records. prztient 
18 records, leases and other contracts executed by any provider in a ,~harl'd health . 
19 facility. Such inspections may be by site visit.~ to the facility. 
20 § 4712. Shared health facilities; rules and regulations. 1, The department shall 
21 have the authority to promulgate rules and regulations relative to the quality of rare 
22 :pI'ovided by shared health facilities, and to otherwise effectuate thp pruvisions of tlti.~ 
23 article. 
24 2. (a) Subject to the prouisioTls of paragraphs (b) and (c) of this .~ubdit·i.~ion and 
25 after such hearing the department may suspend or revoke the operating certificate of n 
26 shared health facii;'ty for failure to comply with any pro~ojsion of Ihi.~ article 
27 applicable to such facility, or for failure to comply with the rule.~ or rp(7ulationll of the 
28 department pertaining thereto, or for fraudulent prartire.~ on the part oj any. of the 
29 providers of purveyors therein. ' I 

30 (b) No operating certificate shall be revoked, Sllspended; limited or annulled 
3] without a hearing. However, a certificate may be temporarily suspended or limite.d 
32 without a hearing for a period not in exces.~ of thirty days upon written notice to the 
33 shared health facility following a finding by the department that the publir health or 
34 safety is in imminent danger. 
35 (c) The commissioner shall fix a time and a place for the hearing. A copy of the 
36 charges, together with the notice of the time and place of the hearing shall be sen'ed in 
37 person or mailed by certified mail to such facility at least twenty-one days before the 
38 date fixed for the heariny. The sha/'ed health facility shall file with the department 
39 not less than eight days prior to the hearing, a wrilten answer to the r:harges, 
40 (d) All orders or detenninations hereunder shall be subject to re~'iew as provided 
41 in article 8eventy-eight of the civil practice law and rules. A pplication for such review 
42 must be made within sixty days after service in person or by certified mail of a r:opy 
43 of the order or detennination upon the applicant. 
44 S. The department shall have authority to and may pay direr:tly the owner or 
45 owners of any shared health facility for the reasonably related costs inr:urred by the 
46 owner or owners in the operation and maintenance of such shared health farility. 
47 Such payments shall be at rates approved by the state director of the budget. Prior to 
48 the approval of such rates, the commissioner shall determine and certify to the state 
49 director of the budget that the proposed raie schedules for payment.~ to an owner or 
50 ownel'!i of a shared health Jacility are reasonably related to the costs inr:urred by sur:h 
51 owner or owners in providing and maintaining efficient health servir:es at sur:h 
52 facility. 
53 4. Any provider or puTt'eyor who violates any provision of this article, or of the 
54 rules and regulations promulgated pursuant thereto, shall, subject 10 thefinding.~ of n 
55 
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hearing or review which he may request of the department. be barred from collecting 
2 any payments under the program from the dale such violation occur.~. 
3 § -4714. Shared health facilities advisory council. 
4 1. There is hereby created a shared health facilities advisory council r.on.~i8ting of 
5 nineteen members appointed by the commissioner for terms of three years. Four of the 
6 members shall represent the public interest and shall not be a provider, con.~umer, or 
7 purveyor. Eight of the members shall represent consumers receiving services at shared 
8 health facilities, and seven shall be selected from among recommendations made by 
9 organizations representing providers and purveyors. Vacandes shall be filled by 

10 appointment for lhe unexpired terms. The shared health facilities advisory council 
11 shall select a chairman from among its members. 
12 2. The shared health facilities advisory council shall meet as frequently as it.~ 
13 bUijiness may requirE, but in any event atleasI three times annually. Meetings may 
14 . be held III tJU3 call of the chairman or the commissioner. The commissioner shall 
15 designat~ an officer or employee of the department to act as secretary of the council. 
16 Each member shall be reimbursed for expenses actually and necessarily incurred by 
.17 him in .the performance of his official du.ties. 
18 S. The shared health facilities ad/lisory council shall have no executive, 
19 administrative or appointive dutie3. It shall have the duty to advise the department on 
20 all aspects of shared health facilities regulation and operation, including the 
21 Tendering of recommendations concerning proposed department rule3 a.nd 
22 regulations. The shared health facilities advisory council shall perform such other 

. 23 functions as the commissioner may prescribe. 
24 § 4716. Construction. 1. Nothing herein shall be construed to impair or affect 
25 the powers of the department to engage in any of its necessary or proper acth'ities. 
26 2. Notw;tMlfJnding any other provi3ion of law, the provI'sions of art ide twenty-
27 eight of tMB chapter shall not be construed to affecl or apply 10 a .~hared health 
28 facility, nor shall the term "hospital service" as used in that aracle be construed to 
29 mean or include services rendered by individual practitioners participating in a 
30 shared health facility. 
31 § 4718. Separability. If any clause, sentence, paragraph, subdivision, section or 
32 part of Ihio1 article shall be adju.dged by any court of a competent jurisdiction to be 
33 'invalid, the judgment shall not affect, impair, aT invalidate the remainder thereof, but 
34 shall be confined in its operation to the clause, sentence, paragraph, subdivision, 
35 section or part thereof directly involved in the controversy in which the judgment shall 
36 have been rendered, 
37 § 2. Paragraphs (e), (f), and (g) of subdivision one of section three hundred 
38 sixty-four of the social services law, as added by chapter two hundred fifty-silt of 
39 the laws of nineteen hundred sixty-sLx, are hereby amended to read, 
40 respectively, as follows: 
41, (e) establishing by regulation reasonable standards, which shall be 
42 comp!lrable for all groups, for determining eligibility, consistent with the 
43 provisio!l8 of this title and the rules of the boa. ':;\;and 
44 (f) [promulgating and maintaining the qualificationll for physicians 
45 employed by public welfare districts as medical directors certified t'l it by the 
46 public health council; and ¥ 

47 (g)l publishing and distributing to the public, from time to time, informa.tion 
48 relating to the medical assistance program, to promote maximum public 
49 awareness of the availability of, and the procedure for obtaining, such 
50 assistance. . . 
51 § 3. Paragraph (b) of subdivision two oC section three hundred sixty-four of 
52 such law, as amended by chapter six hundred sixty-seven of the laws of nineteen 
53 hundred seventy-five, is hereby amended to read as follows: 
54 (b) establishing[,l and maintaining [and certifying to the department of 

. 55 social services] standards for all non-institutional [medical] health care and 
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1 services rendered pursuant to this title, induding but not limited to procedural 
2 standards relating to the ret'Ocation, ,~u,~pension, limitation or annulment (~r 
3 qualification for participation as a provider of care and 8ervice,~, on a delerrrzinalion 
4 that the provider is an incompetent provider of spedfic ,~ervice,~ or has exhibill'd a 
5 course of conduct which is either inconsistent with program standal'd,~ Ilnd 
6 regulations or which exhibits an unwillingne,~,~ to meet such standal'dll and 
7 regulations, or is c: potential threat to the public health or safety pursuant to lIedion 
8 two hundred six of the public health law, provided, however, that with re.spect to 
9 the standards for non-institutional care and services for the treatmlmt and 

10 rehabilitation of eligible individuals certified to the care of the statel:)ffice of 
11 drug abuse services, the department of health shall only establish, maintain and 
12 certify such standards as lire certified to it by stich commission; 
13 § 4. Subdivision lour of section three hundred sixty-four of such law, as 
14 added by chapter two hundred fifty-six of the Ia"'d 0: nineteen hundred sixty-
15 six,.is hereby amended to read as follows: 
16 4. The public health council shall be responsible for establishing[,] and 

,17 maintaining [and certifying to the department of social welfare] qualifications 
18 for [physicians] persons employed by [public welfare] sorial ,~en'ir.e.~ districts as 
19 [medical] professional directors. 
20 § 5. Section three hundred sixty-five-b of such law, as amended by chapter 
21 one hundred ten of the laws of nineteen hundred seventy·one,·is hereby 
22 amended to read as follows: . 
23 § 365-b. Local medical plans: [medical] profp,~sional directors. 1. A local 
24 social services medical plan shall be developed and maintained by each social 
25 services district under the guidance or direction of [the medical] a pTilfes.~i()nal 
26 director. Such plan shall confcrm to the regulations of the department and shall 
27 be SUbmitted to the department and the state department of health for reyiew, 
28 certification and approval pursuant to the regulations of the department and 
29 this title. . 
30 2. [(a) The commissigner of social services of each social services district] 
31 The state department of health or the board of health of a cou nty or part-county health 
32 distn'el or city health department pursuant to contract with the state department IIf 

·33 health shall appoint a [physician] person, possess:ng the qualifications 
34 established by the _public health council [and promulgs.ted by the department 
35 pursuant to section three hundred sixty-four,l to serve [as a medical director] on 
36 a full or part-time basis. [The medical] Each professional director shall serve 
37 under the general direction of the commissioner of social services and shall have 
38 the responsibility for supervising the program of medical assistance for needy 
39 persons in [such] his social services district, pursual3t to the regulations of the 
40 department. The slate commissioner of health may authorize two or more social 
41 services districts to appoint the same rphysician] person to serve as [medical] 
42 professional director in each of such districts. 
43 [(b) Any physician who, on the effective date of this act, is employed by a 
44 social services district as a supervisor of medical services or a medical 
45 consultant, on a part or a full-time basis, pursuant to the regulations of the 
46 department, may be continued in employm!!nt j as medical director, 
47 notwithstanding paragraph (a).] 
48 . 8. In addition to any other duty or resp()nsibilky which may be a8.~ig~ed or 
49 delegated pursuant to law or regulation, each professional director shall be 
50 responsible for monitoring the professional activities of prot'iders practicing in his 
.51 social services district, and shall take all steps ~equired or authorized by law or 
52 regulation to enwre that ,·:lch activities are in complt'ance with the prolJision,~ of th!,~ 
53 chapter, the public health law and regulations promulgated thereunder, and do not 
54 violate the provisions of section sixty·five hundred nine of the education law or 
55 regulations promulgated pursuant [hereto, 

.. 

• 
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1 4- For purposes of this section "provider" ,~hall mean any person receiving 
2 payment under IMs litle. 
3 § 6. The education jaw is hereby amended by adding thereto a new section, 

• 4 to be section sixty~five hundred nine-a, to read as follows: 
5 § 650B-a. Additional definition of professional miscondur:/; limited appliratt'on. 
6 Notwithstanding any inconsistent provision of this urticle or of any other provinion 

'7 of law to the contrary, the license or registration of a person ,~ubject to the prout~~ion,~ 
8 of articles one hundred thirty-one, one hundred thirty-one-a, one hundred thirly-two, 
9 one hundred thirty-three, {i'le hundred thirty-seven, one hundred thirty-nine, onp. 

10 hundred forty-one, one hundred forty-three, one hundred forly-four, one hundrfd 
11 fifty-six and one hundred fifty-nine of this ('hap tel' may be revoked, lIuspp,nded or 
12 annulled or such person may be subjer.t to any other penalty provided l'n section 
13 stxly-jive hundred eleven of this article in accordance with the provi,~ionR Clnd 
14 procedure of this article for the following: " 
15 That any person Bubjectto the above enumerated articles, ha.~ directly or indirectly 
16 requested, received or participated in the division. transfer.enre, assignment. rebate. 
17 splitting or refunding of a fee for, or has directly requested, received or profited by 
18 means of a credit or other valuable consideration as a (!ommission, discount or 
19 gratuity in connection u;ith the furnishing of prOfessional care, or sen-ice, including 
20 x-ray examination and treatment, or for or in connection with the sale, rental, 
21 supplying or furnishing of clinical laboratory sentices or supplies, x,ray laboratory 
22 services or supplies, inhalation therapy service or equipment, ambulance .~ervir.e, 
23 hospital or medical supplies, physiotherapy or other therapeutic service or 
24 equipment, artificial limbs, teeth or eyes, orthopedic or surgical appliances or 
25 supplies, optical appliances, supplies or equipment, devices for aid of hearing, 
26 drugs, medication or medical.8upplies or any other goods, services or .~upplie8 
27 prescribed for medical diagnosis, care or treatment under this chapter, except 
28 payment, not to exceed Ihirty-three and one-third per centum of any fee received for x-
29 ray examination, diagnosis or treatment, to allY hospital furnishing facilitie,~ for 
30 such examination, diagnosis or treatment. iV-otking contained in this chapter shall 
31 prohibit such persons from practicing as partners, in groups or as a professional 
32 corporation nor from pooling fees and moneys received, either by the partnerships, 
33 professional corporations or groups by Ihe individual members thereof, for 
34 professional services furnished by any individual professional member, or employee 
35 of such partnership, corporation or group, nor shall/he professionals con8tituti~g the 
36 partnerships, corporations or groups be prohibited from sharing, dividing or 
37 apportioning the fees and moneys received by them or by the partnership, corporation 
38 or group in accordance with a partnership or other agreement,' prout'ded that no such 
39 practice as partners, corporations or in groups or pooling of fees or moneys ,'eceived 
40 or sharing, division or apportionment of fees shall be permitted with respect to care 
41 and trea/ment under the workmen's compensation law except as expre8.~ly authorized 
42 by the workmen's compensation law. Nothing contained in this chapter shall prohibit 
43 a medical or dental expense ind/!mnity corporation pursuant to its contract u;ith the 
44 8ubscn'ber from prorationing a medical or dental expense indemnity allowance 
45 among two or more professional!1 in proportion to the services rendered by each such 
46 profel!sional at the request of the subscriber, provided that prior to payment thereof 
47 such pro!essionali1 shall submit bolh to the medical or dental expense indemnity 
48 corporation and to the subscribel" statements itemizing the services rendered by each 
49 Buch professional and the chargl~s therefor. 
50 § 7. Subdivision three of 51'Iction sixty-five hundred twenty-seven of such 
51 law, as separately amended by chapters four hundred eighteen and seven 
52 hundred twenty-six of the la'IIIS of nineteen hundred seventy~six, is hereby 
53 amended to read as follows: . 
54 3. No [chiropractor] individua.l who serves as a member of (a.) a committee 
55 
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1 established to administer a utilization review plan of a hospital, indudi7l{l a 
2 !wapi/al as defined in article twenty-eight of the public health law or (b) a 
3 committee having the responsibility of evaluation and improvement of the 
4 quality oi care rendered in a hospital as defined in articie twenty-eight ofthe 
5 public health law, or (c) any medical or chiropractic review committee or 
6 subcommittee thereof of a local, county or state medical, chiropractic, dental, 
7 podiatry or optometrical society, any such society itself, a professional 
8 standards review organization or an individual when such committee, 
9 subcommittce, society, organization or individual is performing a.ny medical or 

10 chiropractic review function either described in clauses (a) and (b) of this 
11 subdivision, required by law, or involving any controversy or dispute between 
12 (i) a physician, chiropractor, dentist, podiatrist or optometrist or hospital 
13 administrator and a patient concerning the diagnosis, treatment or care of.such 
14 patient or the iees or charges therefor or (ii) a physician, chiropractor, dentist, 
15 podiatrist or optometrist or hospital administrator and a provider of med-ical, 
16 dental, chiropractic, podiatric or optometrical [benefits] services concerninll: anv 
17 medical or health charges or fees of such physician,· chiropractor, dentist, 
18 podiatrist or optometrist, shall be liable in damages to any person for any action 
19· taken or recommendations made, by him within the scope of his function in such 
20 capacity provided that (a) such individual has taken action or made 
21 recommendations within the scope of his function and without malice, and (b) in 
22 the reasonable belief after reasonable investigation that the act or 
23 recommendation was warrantcd, based upon the facts [disclosed] available. 
24 Neither the proceedings nor the records relating to performance of a medical 
25 review function described herein shall be subject to disclosure under article 
28 thirty-one of the civil practice law and rules except as hereinafter provided or !IS 

27 provided by any other provision of law. No person in attendance at a meeting 
28 when a medical review function described herein was performed shall be 
21} required to testify as to what transpired thereat. The prohibition relating to 
30 discovery of testimony shall not apply to the statements made by any person in 
31 attendance at such a meeting who is a party to an action or proceeding the 
32 subject matter of which was reviewed at such meeting. 
33 § 8. This act shall take eifect on the first day of September next succeeding 
34 the date on which it shall have become a law. 
35 
36 
37 
38 
39 
40 
41 
42 
4,.'t 
44 
4S 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
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Mr. ROGERS. Thank you for some very helpful statements, concisely 
made·. 

Let me just ask you about this business on the State. Right now, 
we hue a cooperative program with the State medicaid. Many tell 
us that we are having more diffi~l~lty in that than with medicare. 

Also, why does the State need an incentive to go ahertd and prose­
cute for fraud and abuse in medicaid when it is to their advantage 
and it's protecting their money? 

Dr. EmsvoLD. The State health director from Oolomdo should 
answer that. From the New York City experience, I am not that 
involved. State Government needs holp in terms of settjng up sys­
tems of information and in terms Oil management orientation. The 
Federal Government in exercising its oversight responsibilities haS 
a duty if the States are not doing what they should, to get in their 
with strong advice and levemge. 

Dr. ROBBINS. I think the development of the Medicaid Manage­
ment Information System is a step in the right direct.ion; and I 
hope we do Hot, need any spedal incentive to prosecute in this area. 

1\1:1'. ROGER(,. Evidently, some is ned(~cl because we are nolr--
Dr. EruS'{QLD. Look at our performance to date. IVe have not had 

an effective system. Something has failed somewhere. 
Mr. ROGERS. Yes. Yon are very kmd to be here. Let me ask you 

this: Would yon approve uniform accounting? , 
Dr. ROBBINS. Absolutely. I thhlk we certainly would. I think the 

obstacle occasionally has been a single form; but as long as there is 
a uniform chart of accounts and a lUliform-a minimum data set to 
be collected, I think that would certainly be in the right direction. 

Mr. ROGERS. Mr. Rostenkowski ~ 
Mr. ROSTENKOWSKI. No questions. 
Mr. ROGERS. Mr. DWlCan ~ 
Mr. DUNCAN. I have no questions. 
Mr. ROGERS. 1\1'1'. Oorman? 
Mr. OOrufAl'-1. No questions. 
1\1'1'. ROGERS. 1\1'1'. J?ike? 
Mr. PIKE. No questions. 
Mr. ROGERS. Thank you very much for your presence here today. 
liVe had agreed that at 4: o'clock we would hear the Attorn<;>.y 

General. We welcome you, Mr. Attorney General. 

STATEMENT OF RON. GRIFFIN B. BELL, ATTORNEY GENERAL, 
DEPARTMENT OF JUSTICE 

Attorney General BELL. Thank you. 
Mr. ROGERS. IVe appreciate your being able to adjust :r.0ur sched­

ule on such short notice to accommodate the two COlllUlttees meet­
ing, the COlllElittee on IVays and Means and the Oommittc~e on Inter­
state and Foreign Oommerce O1L medicaid and medicare fraud and 
abuse. You are wry kind to be present. We are delio-Med to have 
you with us. 'We ('oilgratulate you for taking over and We look for­
ward to wOl'kin~ with you; mid we will be pleased to receive your 
statement. It will be mude a J;>art of th~~ record in full at this point. 

You may proceed as you deSIre. 
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Mr. ROSTENKOWSKI. I would like to join my colleague, Mr. Rogers, 
in welcomiug you to this committee. It is certainly a privilege to 
have you Witll us. 

Attorney General BELL. Do you want me to give the statement or 
file it ~ 

Mr. ROGERS. If you would like to give it, you may. It will be made 
a part of the record in full. Do you. have copies of it? 

You may proceed. 
Attorney General BELL. Mr. Ohairman, members of the commit­

tee, I am very happy to have the opporttmity to appear before you 
this afternoon. The subj ect of abuse of our health programs is of the 
utmost concern to the Department of Justice; and as you know, soon 
after I became Attorney General, I wrote to Secretary Oalifano to 
express this concern and to seek his cooperation in a coordinated 
attack on the problem. 

I am pleased to say that HEW shares our concern and our staffs 
have been meeting to evaluate current efforts and to develop !), com­
prehensive strategy aimed at combating the fraud and abuse in our 
health care programs. 

As you also know, prosecution of violations of Federa!. statutes 
involving the medicare and medicaid programs is the responsibility 
of the Department of Justice. This responsibility is carried out by 
the 94 U.S. Attorneys and their staffs and the men and women in the 
criminal and civil divisions of the Department of Justice. 

I am sure the members of these two subcommittees are all too 
familiar with the revelations of fraud and abuse in our health care 
programs ·which have come to light in recent years. 

I will not recount the sordid examples of the breakdown in the 
medicare/medicaid programs which have been uncovered. 

Just as the public and the Congress have gradually become more 
concerned about the undermining of the integrity of these programs, 
so has the Department of Justice become more aware of the need for 
vigorous investigation and prosecution. 

While the medicare program is usually administered by Federal 
Government, the design of the medicaid program places primary 
responsibility for enforcement on the States. Many States have re-. 
sponded vigorously; but as a result of the failure of some States 
to live up to their responsibilities in this area, and the overlapping 
nature of some of the fraudulent schemes, the Department of Justice 
has become involved in criminal prosecutions related to both pro­
grams. 

The Oongress has recognized that there are systemic problems in 
the administration of these f'rograms; and H.R 3 is a step in the 
right direction in curing these problems. 

Many of our U.S. Attorneys offices have already madE} significant 
strides in tillCovering and prosecuting these, crimes; but the experi­
ence of these investigations has taught us that as with many other 
white collar crimes, these cases are complex and time consuming amd 
require the full-time attention of experienced prosecutors and ac­
countant investigators. 

Enforcement, however, is only part of the problem. 'We hope to 
work with HE,¥" and with the Congress to tighten up our programs 

• 



as you are doing in these hearings and to anticipate potential eh­
forcement problems prior to legislative enactment in order to enhance 
our ability to prevent this type of crime fror;). the outset. . 

While this program is of high priority, it must be considered in 
the context of all of the other items placing enforcement demands 
upon the executive branch. 

HEW alone has over 380 programs costing some $130 billion sub­
ject tf) fraud and abuse. Numerous other agencies have similar prob­
lems and we are working with all of them. The Department of 
Justice also has pressing obligations in the other white-collar cdme 
areas of consumer fraud, corporate misconduct, corruption, organized 
crime, and drug law enforcement. 

I commend the work of these two subcommittees on H.R. 3. It is 
a good bill with some very worthwhile reforms, including the in­
crease in the penalties for fraud on the medicare and medicaid pro­
grams from a misdemeanor to a felony. 

I would hasten to point out that what is needed to deal with this 
problem is not major new legislation but a commitment to maintain 
and protect the integrity of these programs. I am making that com­
mitment to you today on behalf of the Justice Depart-ment. 

Thank you for this opportunity to appear before you today. I 
might add that as a Federal judge, I had some experience in seeing 
some cases prosecuted for medicare fraud, .at least two, one· of which 
I wrote the opinion in. They are complicated cases, but they were not 
beyond prosecution. 

Mr. ROGERS. Thank yon very much, lfr. Attorney GeneraJ, for the· 
statement making clear the high priority that your Department will 
give to this In'oblem of medicaid and medicare fraud v.nd abuse. It is 
helpful. We llad had some testimony to the,. effect thnt, 'in the past, 
under prior administrations, we had not always gotten high priorIty. 
There are some jurisdictions where priority has been given, but many 
where evidently there has not been. I think it will be most helpful 
that you have given public testimony, a commitment for giving a 
high priority to this for your assistants all over the United States. 

I think this will be helpful to us in pursuing this progru,!n. 
Thank you. 
Mr. Rostenkowski ~ 
Mr. ROSTl!.lNKOWSlU. Thank you, Mr. Chairman. 
I am pleased that you are going to be willing and available to 

cooperate in a vigorous effort with HEW. I think that the fraud and 
abuse 111 this program that we need to COl're.ct is going to significantly 
alter our timetable on national health insurance. I think that the 
public will demand that when a program as large as national health 
insurance is in place, that there be vigorous enforcement and that we 
write it so that people will be deterred from stealing dollars designed 
for the welfare of all the people. 

III my discussion with Secretary Califano, he spoke 0'£ complete 
cooperation with you. I just want to encourage th~tt. I think that is 
essential if we are going to have in place in. a very short while-I 
hope-a national health insurance progTam that we will be proud 
of and that we will be able to see legally administered. 

Thank you very much. 



344 

Attorney General BELL. Thank you. 
Mr. ROGERS. Mr. Oarter? 
Mr. OARTER. Thalili: you, Mr. Chairman. 
General, do you think that consolidation of the 380 programs ad­

ministered by HEW into fewer agencies would be helpful? 
Attorney General BELL. Well, I think it would be but I have seen 

some plans that Secretary Oalifano has which he will reorganize his 
Department with, where you will get the same result. I think he is 
moving rapidly to bring the Department lillder control. 

Mr. OARTER. We have been told that accountants and med-techs 
are particularly effecti.ve in detection of fraud and abuse. Do you 
think the establishment of a specially trained corps of such investi­
gators would be helpful? 

Attorney General BELL. Not only would it be helpful, it would be 
very necessary. We have bank examiners examine banks. You could 
not send unskilled people in to examine a bank. I do not think you 
can find-sendlillskillecl people in to check these programs. 

Mr. OARTER. That :is so true. as I see it. 
I realize that as shocking 'as they are, that fraud and abuse often 

get lost in the shuffie of more heinous offenses. Do you think it would 
be helpful to have a special division within the Department of .Justice 
to handle health fraud, because such vast expenditure of Federal 
flmds are made in this field ~ 

Attorney General BELL. I think it would be. We need some addi­
tional resources. ",Vc need to also set up special training for some of 
our U.S. attorneys' people. I am very serious about taking the in­
tegrity of these programs and all public programs. I think it would 
be good for the morality of the Nation to know we are protecting the 
integrity of our programs, that we are not going to let people commit 
fraud on the Government. It is just a matter of getting the resources 
together to do it. I think we know how to do it. 

Mr. OARTER. vVhat can be done to insure effective dissemination to 
various jurisdictions of proven methods of fraud and abuse control 
founel elsewhere? 

Attorney General BELL. The fastest message there is when some­
body is convicted. That is the way it spreads pretty fast. If we convict 
people, I think it would not be kept a secret. 

Mr. OARTER. "VeIl, it certainly should not be. I hope we can estab­
Jish an effectiv.e program. It is vitally necessary as we have learned 
over the past years. 

Thank you, General. 
Attorney General BELL. Thank you, sir. 
Mr. ROalms. Mr. Duncan? 
Mr. DUNCAN. I would like to ·welcome you, Mr ... Attorney General, 

to the committee. I have two or three questions. 
Section 6 of the legislation gives the Oomptroller General subpena 

power. vVhat are your thoughts on giving the Oomptroller General 
such power? 

Attorney General BELL. In talking with my people on the way 
over, I am not certain I am in favor of that. 

Mr. DUNOAN. Also on page 3--
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Attorney General BELL. We have presently-we have subpena 
power now. 

Mr. DUNOAN. I interpret yont Jast paragraph on page 3 of yOU1~ 
statement that-where you indicate that what is needed is not major 
new legislation, but a com;uitment to obtain and protect the integrity 
of these programs. Do you think we have sufficient laws now 00 l)rose­
cute fraud ~ 

Attorney General BELL. Welt I am like the Vermont farmer who 
was a?kec1 if he believe in infant baptism. He said: "I not only believe 
in it, I have seen it with .:ny own eyes." 

I have seen prosecutions. lYe have a false statement statute on the 
books which has been widely used, a general false statement statute. 
I see you adding one into the law which certainly will not hurt any­
thing. It might be helpful. As I say, we need a commitment to vigor­
ous prosecutIOn. 

~Ir. DUNOAN. I also appl'ecia:te the fact you have given that com­
mitment. 

Attorney General B'EUJ. lYe have to have more policies. The Attor­
ney General has to set policies, sned the meRsage out to the 1>4: F.S. 
attorneys' offices that we are serious about these things. I intend to 
do that. 

Mr. DUNcA .. ". This problem seems to be more pl'evaJent in the major 
citi('s than it js in the smal1er cities. say under 500,000. IVe had-I 
think one of the U.S. attorneys here the other day who indicated. ~hat 
we do not have people propel~ly trained in the district attorney~s office 
to ferret out the fraud and abuse in these pl'ograll1s. 

He seemed to favor a training program. 
Attorney General BELL. I fUl,'or that. ,Ye have put in a number of 

training programs at the Department of .rustice. I have been talking 
to the Director of the FBI about training people in accOlUlting tech­
niques. It ic; hard to employ accountants, pal'tir.ularly people who 
undel'::.oltnd the sophisticated technology we are raced with. We are 
going to have to do a lot of training in a lot of al'eas. This will be 
one area. ' . ,;, 

:Mr. DUNCAN. Would yon advocate that in all the U.S. district at­
torneys' offices or just in a selected number ~ 

Attorney General DELL. Prohably do it here and train a few spe­
cia1ists that we can s\:'nd ont in some of the large offices like the 
southern district of New York, Chicago, Los Angeles, San Francisco. 
They will have their own training. 

:Mr. DUNOAN. Thank you for honoring us with your presence here. 
:Mr. ROGERS. Mr. Corman ~ 
Mr. CORMA-N. No questions. 
Mr. ROGERS. Mr. Ottinged ' 
Mr. OTl'INGER. Good to have yon 'with us, Attol'l1ey General Bell. 
I am delighted to hear that yon are going to r('ully go arter some 

of tllese so-called white-collar crimes becu;use I think the taxpayer 
l'eally is being taken. Every time we put through a program that is 
intended to hell_ really deserving peop1e. a lot or undeserving people 
seem to get their hands on the money. These hearings and this com­
mittee print indicate just a variety of abuses that have beelllUac1e in 
this program. I would hate to see the program impaired because it 

87-626--77----23 



346 

does help a lot of people wl~o c~Hlld not ot]l,erwise a~ord adequate 
Care, So much of. the. money IS diverted, I t.i~lnk, that IS a matter. ~f 
real conce:r:n, I am heartened to heal' you are gomg to go after tIllS 
in a very sel,'iom:: manner .. Anything we could do to help, we would be 
delighted. 

Attorney General BELL. Thank you. 
lvir. ROGERS. Mr. Pike? 
Mr. PmE. No questions. 
Mr. ROGERS. Mr. Ford? 
Mr. FORD. Attorney General Bell, last week''the U.S. attol'lley from 

Chicago, Ill.~ testified before these committees. At that tin'!e, he in­
formed llS that he. had set up a special unit in his office whose main 
function was routing out and prosecuting health care providers who 
abused the medicare and medicaid programs. In your judgment, is 
this effective use of legal manpower and do you SUpPtil't th~ esta.blish­
ment of similar unlL;} in the U.S. attorneys' offices throughout the 
country? 

Attorney General BELL. I would not do it in every U.S. attorney's 
office. In the large cities where· they have a sizable number' of people 
in the office, they could do that. , 

I do not think it would be bad. I would haye to know something 
about how many cases they had. The U.S. attorneys' offices have just 
a steady flow of cases brought to them by the FBI, the Drug Enforce­
ment Agency, the Alcohol and Tobacco Tax Unit, et cetera, bank 
examiners. It would depend upon the number of cases that were there. 
If the inspectors can .find the Cases, we will find the people to try 
them. 
It may be that you ought to have a sman number of people that 

understand how to try these caSeS. Tife two cases I have been in 
tJ,ught me that a skill£ul prosecutor could try these cases as well as 
any othel' case. They are not that difficult to try. It is just what they 
call over at the Department of Justice the pa.per chase. You have to 
get the papers together. You will be able to prove the case if you 
do- that. 

Mr. FORD. So in a large metropolitan a,rea, you would support ~he 
~tablishment of such units? 

Attorney General BELL. You could do that. 
Mr. FORD. That is all, }.fr. Chairman. 
Thank you. 
Mr. PIKE. Mr. Chairman? 
Mr. ROGERS. Mr. Pike? 
Mr. Purn. Mr. Chairman, I think Mr. Ford has raised an interest~ 

ing question. To what extent do you have the freedom in the law or 
in· policy to move specialists arcH.mcl from one office to another in 
order to prosecute certain types of cases? Are you able to do that 
o~: do you do it? 

Attorney General BELL. We do it. I do not know if I have the 
authority to do it, but I have observed for a number of years that it 
is done. 

Mr. PIKE. That is all I wanted to lmow. I think it is a wonderful 
idea. I have a little experience in this regard. I was prosecuted by 
the U.S. attorney once. It involved migratory game birds. I will only 
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say that the man who prosecuted me knew 5t11 thl'; law in the world 
about robbing bmli~s but he did not know a damned thing about 
mi~'atory ~~ame birds. . 

Xttorney- General BELL. I hope you found a sympathetic judge. 
That is mol'\', important. ' 

1\11'. PIKE. I did not trust the judge, but I had a wonderful jnty. 
Mr. ROGERS. MI'. Martin ~ 
Mr. MARTIN. Thank you, Mr. Chairman. 
:Mr. Attorney General, good to see you again. I want to thank J:ou 

for the commitment expressE\d in yOUl' statement here to deal WIth 
t.hese programs, to see that the abuse is halted, to see that the fraud 
is brought to trial. 

You said that you nedded additionalresoul'ces to do this, and YOll 
explained there are other problems you have as well. TIllS is certainly 
one that needs to be given a lot of attention, to help us get an under­
standing of these additional resources could you elaborate on that 
point a little bit as to what you estimate your needs are ~ 

Attorney General BELL. I could not give an ~stimate on this one 
program, but I am finding in what I call the line defiilltions at the 
Department of Justice-whel'e they try the cases-they are Shol;t 
of people. ",Ve seem to have more backup people, at least as many as 
we can use. 

We do not have the line lawyers. I thinlr rhat is tme, to some 
extent, in the U.S. attorney's office. That is not the cOlmnjttee's prob­
lem. I am going to make some recommendations and tl,'~T to get the 
money to get the people, and also we are going to start our own train­
ing program on pal'allels. We will be able to get help that ·w'ay. 
Maybe we can transfer people out of other jobs ::md. ask them to take 
parallel training and start operating on a more efficient basis. 

I am sure as the clays go )1Y. I will be asking for more resources. 
1£ we are going to get serious about crime und about preventing 
fraud in the Federal Establishment, we are going to have to have the 
resources to do it. 

1\:[1'. ~lARTIN. It seems to me, sir, that the SOOl1er"ou are in a posi­
tion to do that, the more helpful it will be to us. Although this par­
ticular bill focuses all the legal standards and on the penalties, it 
seems to me that we could do a lot more to help YOUr both you and 
the States, just as earlier witnesses have remarked on the need for 
your agency, your U.S. attorneys out 1n the field to have someone 
in their Offi.C2 who knows the nuances •.• Ld the mystique. I believe. the 
word was used, of the health care industry and the kinds of abus~s 
that crop up there. 

Just as someone is needed who 11l1derstands that language ancl 
thOSE; kinds of problems and what to look for, it has been argued tIle 
same thing is needed in the individual States, special 111lits that 
wimld bring together the accountants, the iuYestigators, the prose­
cutors in one office where they could focus on this priority. There 
may be other priorities, but at least in one office, this is the priority. 
They have expressed to us that otherwise you have a very great 
difficulty getting an Ilccouutant who is assigned to another office to 
taks the time to come over and work on this problem because someone 
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else decides tha'~ something else is a priority and theJ:efore, tIlls one 
does not get attended to. 

I do not believe that is the "lntire problem. I think there are a lot 
of other difficulties in this area. Part of tha solution seems to me has 
to be not just tougher standards and stricter penalties, but also more 
certain punishment. . . 

Attorney General BELL. Well, I have been. meetlllg wIth a lot of 
groups since I came to ·Washington. I met just a few days ago with 
21 State Attorneys General. I met with a large group of big city 
prosecutors, State prosecutors. I met with a group of governors. 
"What we are trying to do is get a national policy on what we call the 
delivery of justice. 

That will include prosecutivns. I want the FBI and the other Fed~ 
eral investigative forces to make up the cases. vVe will then· decidE! 
who is ~oing to try them. Shoulc1 it be i~ a ~tate court or in the Fed·, 
eral? Tile same would follow wIth medIcaId, where we find a med­
icaid violation,' we will be working with the States to prosecute some. 
of them. 8ume we will prosecute. ,Vbat we need very badly in this 
country is a natiomi.l policy where we-under a system of Federalism, 
there is a coopel'ation between the State and Federal forces. Once we, 
get that going, I think you will StC law enforcement pick up some. 

Mr. MARTIN. ,vVould you, on the basis of your study so fo,r, be in t} 
l)osition to tell us your opinion on the idea of requiring and provicl .. 
lllg the necessary funds to pay for special enforcement units ill each 
State? That could specialize on this area? ,,,There they could leal'll 
how to deal with it and come to grips with it. 

Attorney General BELL. I am not sure I understand the Inspector 
General's Office in I-IEvV, but if they are going to work like bank 
examiners~ they are going to pick up medicaid and medicare fraud 
at the so,me time. 
If you go into a nursing ho.ne-I had a good deal of experience 

with that because my mother was in one for over 3 years. They have 
medicare and medicaid patients. The same inspectors are trying­
finding violations in both programs as I understand it. That is how it 
would work. I may be wrong about that. I have never seell aplace that 
did not have both medicare and medicaid in the same buildino'. ' 

1\11'. MARTIN. I am talking about health care delivery p~oblems 
generally having specia~ists in a special unit who would deal with all 
of these problems of dehveI'Y of heath care? 

Attorney General BELL. That might be something that is necessa:cy. 
I am afraid I do not know enough about it to answer that. It may 
well he. Generally speaking, I am not in favor of stationing a Fed­
eral employee on State payrolls, I think the States ought to run their 
own enforcement anc1 ,~e ought to run OUI'S. ,Ve ought to work 
together. 

Ml': MARTIN •• ~hat is essel}tiallJ' the proposal, something like you 
have 111 the SohCItor General s Office where you have a team of people 
who ('an really become have acquainted with the problems that come 
up in enforcing these laws pertaining to medicaid and medicare. 
Attorn~y General BELTJ. I think ~f the Inspector General's Office 

operates III the way the bank exammel'S do-I use that as an anal­
ogy-they will be checking all the provic1ers, they will be experts. You 

• 

,. 
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can pick up many thino-s wrong if you. just understood computers, 
data retrieval. They will develop ex!)ertise. If they are not going to 
do that, then YOll neeel to have insp.Jctors. There is no doubt about 
that. They have to be skilled, I)xperts .. 

Mr. MARTIN. Thank you, Mr. Chairman. 
Mr. ROGERS. Mr. Preyed 
~fr. PREYER. I have no questions. I just wanted to welcome the At­

torney Genearl here, thank him for coming and say that we look 
forward to working with him and we all appreciate your commit­
ment to protecting the integrity of the Medicaid and Medicare 
programs. . 

I think that is certainly something we all are concerned with in the 
country; and I believe you are going to do it. Thank you very much 
for being with us. 

Attorney General BELL. Thank you. . 
Mr. ROGERS. General, may I ask iust a few question3 quickly~ 
From the discussion with Mr. ~Iartin, would you anticipate that 

the Department of Justice itself would halTe any responsibility fOl~ 
ferreting out cases of fraud or abuse in the medicare-medicaid fi.eld~ 

Attorney General BELL. We would not as 'a form of inspection. 
Mr. ROGERS. For instance, the FBH 
Attorney General BELL. If the FBI was ~l.ven jurisdiction over the 

inspection, we could very well do it; but tn'BY do not-they do now 
do that. . 

Mr. ROGERS. In other words you feel that u:htil some fact is reported 
to you by HEW, you would not basically be involved ~ 

Attorney General BELL. We would not commence our investigation. 
At the time they tell us there is a suspected fraud, and ask us to look 
into it, we would. 

nfr. ROGERS. Then maybe the manpower needs to go to HEW. 
Attol'1ley General BELL. It needs to go to somebody to be the 

inspector. . 
Mr. ROGERS. To do the first inspecting job ~ 
Attorney General BELL. Right. 
:Mr. ROGERS. As I understood it, you would be willing to set up a 

special group in your Department if you felt that it was necessary 
and you will send out the words to all of the 94 district attorneys that 
you want priority given in this area ~ 

Attorney General BELL. Right. 
:Mr. ROGERS. W11ich I certainly think will be helpful. 
Now, let me just go into this: I am somewhat concerned from the 

reports we are getting now with the fact that the FBI may be needecl 
in many areas, because there seems to be developing not just what we 
think of u,s white-collar crime here where people are padding bills a 
little hit, but it seems that there is S0111.e 111.ovement of the criminal 
element to repJly take over in medicaid mills, in some of the social 
programs because there is so much money involved; and perhaps you 
saw the report in the Post I guess on the CalHornia situation where 
they are now probing what they cn.ll a Chicano Mafia moving in in 
this ~rea in drugs and in the social programs. They l1aVE: just had the 
death of a woman they feel was the gangland style death. She was 
bringing in records .and was killed, and the records disappeared. 
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Then I notice in 1976 there was a case in Chicago where there was 
a man indicted, I believe, for some fraud of $10 million; and they felt 
he was a front for a Mafia element there. So it seems to be developing 
rather rapicUy here that not only are we having those who may be 
involved in. the health field in somb way having white-collar crime 
but because of the vast sums, we are having organizedcrimr~ move 
into this field, and that is why I think it mIl be important to have 
the FBI a,lerted to this and yOUl' attorney, district attorneys as well 
~~s h(1ving HEW do their inspection. 

Attorney General BELL. I think what they ought to do is have 
e~aminers to go out and examine the records of the suppliers. If they 
find some suggestion of wrongdoing, notify the U.S. attol'll.ey. We 
will get the FBI on it. 

1\:[1'. ROGERS. Fine. 
Attorney General BELL. I think that would be the way to go 

about it. 
I tIlinIc the assurances you have given us here are most helpful. 

We appreciate your being here to give the assurance to the American 
pUblic. We look forward in. working with you in trying to clean up 
some of the fraud and abuse. 

I think we all have questioned you. 
Mr, ROSTEJSKOWSKI LpresidingJ. Mr. Brewer, Dr. Jahiel, Mr. Crow­

ley~ 
'IY clcome to the committee, gentlemen. 

STATEMENTS OF DON BREWER, VICE PRESIDENT, WILLIAM A. 
GEOGHEGAN, LEGAL COUNSEL, AND BRUCE D. THEVENOT, 
ADMINISTRATOR, GOVERNMENT SERVICES, REPRESENTING 
,AMERICAN HEALTH CARE ASSOCJIATION; RENE I. JAHIEL, M.D., 
REPRESENTING CITIZENS FOR NURSING HOME REFORM; AND 
DAVID C. CROWLEY, EXEOUTIV:E; VICE PRESIDENT, AND 
LAURENCE F. LANE, DIRECTOR FOR PUBLIC POLICY, REPRE· 
SEN~~ING AllrERICAN ASSOCIATION OF HOMES FOR THE AGING 

Mr. ROSTENKOWSKI. If you care to sllllmarize your testimony, you 
are free to do that with the assurance that your testimony will be 
inserted in tlu) Tecord in its entirety. 

If yon would like to identify yourselves and proceed into your 
statement, the committee is now ready to receive it. 

~fr. Brewed 

STATEMENT OF DON L. BREWER 

Mr. BREWER. ~fr. Chairman, I am Don I.1. Brewer, vice president 
of the Americq,n Health Care Association, and chail'man of the asso­
ciation's committee on government relations. 

With me today are ~Brnce D. Thevenot, our director of Govern­
ment services, and William A. Geoghegan of the firm of Pierson, 
Ball and Dowd, our general counsel. 

We will summarize our testimony at this time. 

w 



351 

The American Health Care Association welcomes and greatly ap­
preciates the opportlmity to appear before the distinguished House 
subcommittees on which legislative responsibility for long-term 
health care issu-.:s has been imposed. 

We regret and deplore, however, the circumstances which have oc­
curred in the past which require the Congress and ourselves to ad­
dress the subject of fraud ancl abuse in the medicare-medicaid 
programs. 

The AHCA is in its 28th year of organization. Vie are by far the 
largest group of nursing home provIders with a membership of 
mote than 7,500 or approximately 50 percent of all skilled and inter­
mediate care facilities. The total bed capacity of our membership 
exceeds 600,000 . 

.ARCA serves its membership, and through them the hundreds of 
thousands of patients cared for in their homes, in a variety of ways. 

We attempt~d to summarize in our testimony those things for you. 
r hope you will refer to page 17 of our statement on fraud and abuse. 

Our purpose in calling these association services and activities to 
your attention is to illustrate some positive action we "have taken in 
an effort to improve the quality of care rendered to the patients in 
our home. The presence of high quality care is the best evidence of 
the absence of patient abuse. 

AHCA is well aware that efforts to eliminate fraud and abuse in 
the medicare and medicaid program must always be vigorously 
pursued. We are today taking the occasion of these hearings to re­
lease to our members and the public an association statement on the 
subject. A copy of the statement is attached, which we request be 
included in the hearing record. 

Mr. ROSTENKOWSn:I. Without objection, so ordered. . 
Mr. BREWER. We add, incidentally, that this statement was in the 

process or development prior to our notice of these hearings. 
Our attached statement reflects our belief that an effective effort 

directed at fraud and abuse must rely in the long run on systems arid 
procedures which reduce the incentives and the opportlmities for sub­
version of the program by its acbninistrators or constituents. 

This implies the presence of both positive and negative influences­
positive, in the form of adequ~.\.te resources, efficient program manage­
ment, clear aIld concise rules and regulations-negative, in the form 
of r~gular, effective monitoring !.md swift, sure retribution :for 
Dffenders consistent with clue process. 

The next part of the testimony is takCl1 from our statement. vVe do 
illustrate some common examples of financial abuse and suggest 
methods of elimination of many of them. 

On page 9, we direct our attention now to the legIslation under 
consideration, H.R. 3. We are in complete support; of its objectives, 
and for the most part it will not impose requirements on our members 
that are new or not presentl)"' observed. 

Section 2 (b) and (c} proscribe with certain exceptions the fac­
toring by providers of medicare and medicaid claims. To the best 
of our Imowledge, factoring or assignment of such claIms by long­
term care providers occurs infrequently. There are circumstances, 
however, when dehty in the payment of medicare and medicaid 
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claims to providers can impose serious cash flow problems. We sug­
gest the bill be amended so that when this happens, providers be 
permitted to assign such cailms with prior approval of the appro­
priate Federal or State agency. 

In sum, we support the the concepts of H.R. 3 and any reasonable 
reporting and disclosure requirements imposed on providE:l's, espe­
cially if they contribute to the elimination of fraud and abuse in the 
programs. ' .... 

No discussion of fraud and abuse in the medicare and medicaid 
programs can be complete withollt some reference to the adequacy of 
provider reimbursement. 

Although indequate reimbursement can never justify financial 
fraud or patient abuse: it can make it impossible to provide the 
quality of c:are our elderly citizens are, entitled to receive. 

Congress recognized that many State-s 'were paying nursing homes 
less than reasonable costs, however defined, in 1972 when it enacted 
section 249 as part of Public Law 92-6021. 

That section provides that as of July 1, 1976, all States were to 
reimburse skilled and intermediate care providers on a reasonable 
cost-related basis. Although HE,y and the States were given 4: years 
to prepare for the change in reimbursement requirements, it was not 
until July 1, 1976 that the Secretary of HE,V issued implementing 
regulations. These regulations state that HEW will not require 
compliance with the Congressional mandate to move to reasonable 
cost-related reimbursement until ,Tanuary 1, 1978. 

This is a direct violation of law which has been characterized as 
such by the Comptroller General in a letter to Congressman Pepper. 

The full text OI the Comptroller General's opinion is attached. 
This refusal on the part of the prior Secretary of HEW to com­

ply with the statutory requirement that all States reimburse skilled 
and intermediate care facilities on ,a reasonable cost-related basis, 
effective July 1, 1976, has resulted in the filing of several lawsuits 
against the Secretary h~ various States to compel compliance, :includ­
ing one now peneling in the District of Columbia filed by AHCA. 

That the problem is real is illustrated by the situation ill Alabama. 
In one of the lawsuits referred to pending in that State, the hea d of 
the State agency, Dr. Holzworth, recently testified in a deposition 
that since 1972, Alabama has computed a reasonable cost-rela~ed 
payment rate for each nursing home on the basis of audited cost 
information obtained from each home and reviewed by the State aJlcl 
its outside contractor, Ernst & Ernst.. At present, however, these 
l'easonable cost-related rates are not being paid. 

Instead, the State has imposed ceilings on payments which are 110t 
exceeded, even though the rate found by the State to be reasonably 
cost-t'elatedmay be several dollars per dn.y higher. Those ceilings will 
be lowered $3 per day more effective April 1, 1977. 

The elimination of fraud and abuse in the medicare-medicaid pro-
grams requires that all involved, both in the public and private sector, A 
abide by the laws and regulations lmder which the programs operate. 

,Ve urge the Congress to use its influence to see to it that the 
regulations uncleI' discussion immediately are modified to the extent 
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they are presently operating to effectively delay the congressional 
mandate so dearly expressed in section 249, Public Law 92-603. 

In copffig with the subject of these hearings, we are confident the 
Congress will understand the complexity of the problem and not 
limit its focus on the small minority of dishonest perSOIlS WflO have 
cheated the programs, and even worse, abused the beneficiarIes com­
mitted to their care. 

Much of wllat has gone wrong is the result of the complexity and 
tUlccrtainty of the financial repOJ~ting requirements imposed on pro­
viders and the inadequacy of audit procedures. 

1~7hen a provic1er is able to charge a valuable Renoir painting to 
the medicaid program alid go tUldetected for several years as much 
is revealed about the near total lack of auditing procedures in some 
states as the dishonesty of the provider involved. 

Unfortunately, when incidents of this kind are revealed and 
receive widespl:ead publicity, all providers suffer the consequ9n?es. 

Fortunately, however, there are knowledgeable persons who VIew 
the problem in proper perspective, such as Mr. ~f. Keith Weikel, 
HE",\V's medicaid chief, who recently observed, following a special 
medicaid audit review in Massachusetts, that although many irregu­
larities were found, some serious, the review "confirmed the fact 
that the majority of medicaid providers are conscientious and honest 
in their dealings with the program." 

We trust the Congres., as a whole agrees and you may be assured 
of the full cooperation of our association and its members in striving 
toward what most assuredly is a ~ommon goal-high quality care 
for the people we serve, in a safe and wholesome environment, 
efficiently and honestly rendered and reasonably reilUbursed. 

[The prepared statement and attachments follow:] 

STATE:l.IENT OF A:l.IERICAN HE.A.LTll G.AllE ASSOCIA1'ION 

Mr. Chairman Rostenkowsld, Mr. Chairman Rogers and members of the 
Subcommittees before whom we appeal'. 

lIfy name is Don L. Brewer, Vice President of the American Health Care 
ASSOciation, and Chairman of the Association's Committee on Government 
Relations. With me today are Bruce Thevenot, onr dh'ector of Government 
Relations, and William Geoghegan of Pierson, Ball & Dowd, our general coun­
sel. 

The American Health Oare Association welcomes and greatly appreciates 
the opportunity to appear before the distinguished House Subcommittees on 
which legislative responsibility for long ter~ health care issues bas been im­
posed. We rrgret and deplore, however, the circumstances which have occurred 
in the past which require the Congress and ourselves to address the subject 
Of fraud and abuse in the J\:fedicare-Meclicaid programs. 

.. The AlICA is in its twentY'eighth year of organization. We are by far the 
largest group of nursing home providers with a membership of more than 
7,500, 01' apprOXimately 50% of aU skilled and intermediate care facilities. 
The total bed capacity of our membership exceeds 600,000. Included within our 
membershiJ) are both proprietary and non-proprietary or voluntary facilities 
(the latter consisting of approximately 20% of our membership). AHOA. is a 
federation of state associations and membership in an affiliatecl state associa-

;. tion is a requirement of membership in our organization. There is one affiliated 
association in each of 49 of the 50 states. 

We wish to emphasize at the outset that our membership recognizes that 
the Medicare and Medicaid programs were created and enacted solely for the 
purpose of prOviding health care services to elIgible beneficiaries, primarily 
the elderly and indigent, and not for the benefit of the providerS who render 



those services. Nevertheless, it is obvious that literally hundreds of thousands 
of many kinds of providers-doctors, nurses, hospitals, nursing homes, drug­
gists, and others providing health care services and supplies-are essential 
to fulfilling the objectivi:!s of these programs. Our members are proud of onr .\{ 
participatory role in this great natil)nal effort. , 

.AROA serves its membership, and throngh them the hundreds of thousands 
of f!ltients cared for in their homes, in a variety of ways. Most important 
is the educational :service we render to our members assisting them to provide 
the patients they serve with the quality of care, in a safe and wholesome 
f)nvironment, that we as a nation have the right to expect and demand. The Ie. 
substantial majority of those patients are the elderly poor, although our total 
patient census includes increasing representation of other who require long 
ferm nursing care such as the mentally retarded and younger persons suffer-
ing chronic effects of serious illness or personal injury. 

AROA focuses many of its educational activities toward in-service training 
in long term care facilities. In addition to provide a variety of staff develop­
ment training manuals for ancillary staff (including nurse aides), .AROA also 
offers a series of audio-visual training films for all long term care Ilersonnel. 
This program, known as the Instructor, is used by almost one thousand long 
term care facilities. It presently consists of 41 films addressing staff skills that 
are essential to quality patient care and efficient facility management. AROA 
is currently presenting a series of 10 regional seminars on the Administrative 
Aspects of Infections Control in Long Term Oare Facilities, under It DHEW 
Contract (HRA 230-76-0278). Designed for administrators and directors of 
nursing, these workshops stress pOlicies and procedures to protect patients 
from infections. At it annual convention AHCA offers an extensive educational 
prOgram for administrators and others. Last year, over 800 individuals attended 
these sessions. Another service provided by AHCA is an educational book 
service, whereby cUl'rent books on administration ttnd patient care are mnde 
available. 

Another important service we perform is to represent the views of our 
members before numerous Federal and state legislative and administrative 
agencies concernecl with long term care law and issues. The complexity of the 
statutory and regulatory scheme under which our membership must operate, 
and the need for them to be informed fully of its requirements, make an or­
ganization such as ARCA a necessity. 

Our purpose in calling these Association services and activities to your 
attention is to illustrate some positive action we have talren in an effort to 
improve the quality of care rendered to the patients in our home. The presence 
of high quality care is the best evidence of the absence of patient abuse. 

ARCA is well aware that efforts to eliminate fraud and abuse in the Medi­
care and Medicaid program must always be vigorously pursued. We are today 
taking the occasion of the these hearings to release to our members and the 
public an Association statement on the subject. A copy of the statement is 
attached which we I'equest be included in the hearing record. We add, inci­
dentally, that this statement WBlS in the :process of development prior to our 
notice of these hearings. 

Our attached statement reflects our belief that an effective effol:t directed at 
fraud and abuse must rely in the long run on systems and procedures which 
redu,~(l the incentives and the opportunities for subversion of the program by 
its allministrator::; or constituents. This implies the presence of bnth positive 
and ~legQtive influences-positivll, in the form of adequate resoul'ces, efficient 
progrubl management, clear and concise rules and regulations-negative, in the 
form of regula!', effective monitoring and swift, sure retribution for offenders 
consistent with due process. 

Much of the financial abuse in nursing homes can be traced to faulty methods 
of payment for services coupled with insufficient auditing of financial records 
of nursing homes. Some of the most common faults which hll.ve existed in the 
payment methods used by some though not all of the state Medicaid programs 
9~e as follows: 

(1) Inadequate rates to support 1evels of services required by legal stand-
ards' 

(2) Lack of UIliform procedures for collecting cost data to support the rate­
making process; 
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(3) Imprecise definitions of allowable costs which nursing homes may claim; 
(4) Inadequate requirements fOr maintenance of financial records by nursing 

homes; 
(5) Excessive delays in payment for services rendered; 
(6) Failure to perform sufficient desk amI field audits to verify the accuracy 

and appropriateness of claims for payment by nursing homes, particularly 
where payment is made on a cost or cost-related basis. 

Brief comments are in order with respect to the most common examples of 
financial abuse by nursing homes. 

(1) Abuses involving inflation of service costs resulting from self-dealing, 
kickbacks, 01' bribes. 

There are three prinCipal methods of detecting or disc(}uraging financial 
abuse which takes the form of iilflated claims resulted from the payment by 
the provider of higher-than-market prices for supplies and sllrvices procm:ed 
under non-arm's-length arrangements. 

(a) Comparison of providers' costs to average 01' "standard" costs for the 
same items or services in the open market.l 

(b) Strict rules for disclosure of ownership and disclosure of arrangement 
with substantial contractors. 

(c) Instituting prospective payment rates on a standard cost basis or ap­
proved lJutlget basis or class basis rather than payment of each provitier's 
actual costs on a retrospective basis. 

Transactions among parties related by common ownershiD do not necessarily 
equate to abuse, and indeed can have the desirable result of increased efficiency 
and cost savings. Proper safeguards are necessary, to be snre. Kickbaclcs and 
bribes are presently illegal under the Federal :Medicaid law. Sec. 1909, Social 
Security Act. 

(2) Abuse related to depreciation and interest payments on capital assets. 
Abuses in the area of mortgage or lease payn- ' ,.fs can occur where the pay­

ment pays individual facilities capital cost allowa';'l{!es on the basis of over­
stated property values, higher than necessary construction costs, or luxury 
accommodations. 

The best options for minimizing abuse in the property area are: 
(a) Disclosure of ownership and financing arrangements; 
(b) Use of qualified appraisals to establish fair market value of assets 

where necessary; 
(c) Limitation of depreciation basis to the lesser of (1) fair market value 

or (2) replacement C08t less accumulated depreciation upon transfer of owner­
ship at a gain; 

(d) Use of construction indices or establishment of ceilings on construction 
costs recognized for purposes of payment of capital expenses; 

(e) Ceilings on allowable mortgage interests rates; 
(f) Substitution of imputed allowances for actual depreciation, interest, and 

related capital expenses. 
The above options are not mutually exclusive. Allowances for lIse of build­

ings and equipment must be sufficient to permit providers to meet reasonable 
amortization schedules and provide for the maintenance and repll\cl'ment of 
assets. Additionally, owners are entitled to sell their property at a fair gain 
or enter into bona fide leases. Undue restrictions will drive much-needed capital 
from ~he nursing home industry and result in further bed shortages and un­
necessary expenditures for costly hospital care. 

We direct our attention now to the legislation under consideration, R.ll. 3 . 
We are in complete support of its objectives, and for the most part it wiII not 
impose reqturements on our members that are new or not presently observed. 

Sec. 2(b) lind (c) proscribe with certain exceptions the factoring lJ, .pro­
viders of Medicare and Medicaid claims. To tlie best of om' knowlM!;<:l fa'.!~ 
toring or assignment of stich claims by long term care providers occurs infre­
quently. Ther(} arE! circutnst.lnces, however, when delay in the payment of 
Medicare and Medicaid cIatms to proviciers can impose serious cash. flow pi·ob· 
1ems. We suggest 1:he bill be amended so that when this happens providers be 

1 NOTB.-Establishment of "standiml" costs can be accomplishM by the aggregation IIf 
the array of datil. derived from uniform cost reports snlJ1l1cmentec1 by If!atketplace 
sampling. Some items. such a<: preR'Jrll)tion drugs fluctuate 'lVj.~ ely in acqaisition cost and 
nrc therefore not easily standardized. 
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permitted to assign such claims with prior approval of the appropriate Federal 
or State agency. 

Sec. 3 of H.R. 3 relates to disclosure of ownership and financial information 
tnost of which our members are already providing. We do have some concern 
about the breadth of the reporting requirements to the extent that information 
lnay be required of providers to which they do not have access or'which might 
be difficult to obtain. We refer to the requirements that lease, rental or mort­
gage interests of five percent or more in a facility be reported. In some situa­
tions these interests might not be known to providers on whom the reporting 
requirements are imposed. 

In sum, we support the concepts of H.R. 3 and any reasonable reporting and 
disclosure requirements imposed on providers, especially if they contribute to 
the elimination of fraud and abuse in the programs. 

No discussion of fraud and abuse in the Medicare and Medicaid programs 
can be complete without some reference to the adequacy of provider reim­
bursement. Although inadequate reimbursement can never justify financial 
fraud or patient abuse it can make it impossIble to provide the quality of care 
our elderly citizens are entitled to receive. Congress recognized that many 
States were paying less tban reasonable costs, bowever defined, in 1fl72 when 
it enacted Sec. 249 as part of P.L. 92-602. That section provides that as of 
July 1, 1976 all Statvs were to reimburse sldlled and intermediate care pro­
viders on a reasonable cost related basis. Although HEW and the States were 
given four years to prepare for the change in reimbursements it was not until 
July 1, 1976 tbat tbe Secretary of HEW issue,1 implementing regulations. 
These regulations state that HEW will not require compliance with the Con­
gressional mandate to move to reasonable cost related reimbursement until 
January 1, 1978. ':Phis is a direct violation of law which has been characterized 
as such by the Comptroller General in a letter to Congo Pepper, dated Janu­
ary 31, 1977, from which we quote: 

"We conclude, therefore, that the expressions in the regulations of July 1, 
1976, further po~.tponing the date upon which States will be reqnired to meet 
the provisions of ,12 U.S.C. § 139 (a) (13) (E) are contrary to the prOvisions of 
that statute in so far as they purport to relieve the States from the require­
ments of providing reasonable cost related reimbursement to skilled nursing 
and intermediate care facilities. Accordingly, our answer to your questions 1 
and 2 are that :the Secretary of HEW has no authority to delay the imple­
mentation of section 249 of Pub. L. No. 92-603 beyond July 1, 1976, and that 
those portions of the regulations of July 1, 1976, that purport to postpone tbe 
date upon which State plans must conform to 42 U.S.C. § 139a are contrary 
to the statute." , 

The full text of the Comptroller General's opinion is attached. 
This refusal on the part of the prior Secretary 'Jf HEW to comply with the 

statutory requirement that all States reimburse sld1led and intermediate care 
facilities, on a reasonable cost related basis, effective July 1, 1976, bas resulted 
in the filing of several lawsuits against tbe Secretary in vari,nus States to 
compel complianc(~, including one now pending in the District of Columbia 
filed by AHCA. That tbe problem is real is illustrated by the situation in Ala­
bama. In one of the lawsuits referred to pending in tllat State the Ileac I of 
the State agency, Dr. Holzwortb, recently testified in a deposition that since 
1972 .Alabama has computed a rem, on able cost related payment rate for each 
nursing home on the hasis of audited cost information obtained from eacll 
home and reviewed by the State and its outside contractor, Ernst & Ernst. At 
present, however, those reasonable cost related rates are not being paid. In­
stead, the State has imposed ceilings on payments wbich are not exceeded, 
even though the rate found by the State to he reasonably cost related may be 
several donal'S per day higher. Those ceilings will be lowered three dollars per 
(lay more Mfective April 1, 1977, under a plan adopted February 17, 1977, by 
the State of Alabama Committee of Public Healtb, the single state agency 
designated l[n Alabama to carry ont its Medicaid program. 

Dr. Holzv:orth admitted that sucb ceilings were inconsistent with the concept 
of reasonable cost payment and resulted in the failure of Alabama to pay 
costs which it has recognized as proper and necessary. He stated furtller that 
the HEW :regnlation delaying the effective date of implementation of reason­
able cost J:'elated payment was )ne of tbe reasons why payments under the 

.. 



357 

ceiling method were still being made, even though those ceiling are inconsistent 
with the reasonable cost related concel)t. 

The elimination of fraud and abuse in the Medicare-Medicaid programs re-
"'" quires that all in:volved,. both in the public and private sector, abide by the 

laws and regulations under which the programs operate. We urge the Congress 
to use Hs influence to see to it that the regulations under discussion irome­
!liutely arc modified to tlie extent Uley are presently operating to effectively 
delay the Congressional mandate so clearly expressed in Sec. 249, P.L. 92-603. 

In coping with the subject of these hearings we are confident the Congress 
• will understand the complexity of the problem and not limit its focus on the 

small minority of 'dishonest persons who have cheated the programs and even 
worse abused the beneficiaries committed to tpeir care, l\Il~ch of what has gone 
wrong is the result (If the complexity and uncertainty of the financial reporting 
requirements imposed on providel's and the inadequacy of audit procedures. 
When a provider is able to charge a valuable Renoir painting to the Medicaid 
program and go undetected for several years as much is revealed about the 
neal' total lack of auditing procedures in some states as the dishonesty of the 
provider involved. Unfortunately when incidents of this ltind are revealed and 
receive widespread publicity aU providers suffer the consequences. Fortunately. 
however, there are Imowledgeable persons who view the IlrobleDl ill proper 
perspective, such as Mr. 1\1. Keith Weikel, HEW's Medicaid chief, who recently 
observed, following a special !tIedicaid audit review iu MassachUsetts, tha,t 
although many irregularities were found, some serious, the review "confirmed 
the fact that the majority of Medicaicl providers are conscientious and honest 
in their dealings with the program." We trust the Congress as a whole agrees 
and you may be assured of the full cooperation of Our Association and its 
members in striving toward what most assuredly is a common goal-high 
quality care for the people we serve, in a safE! and wholesome environment, 
effiCiently and honestly rendered and reasonably reimbursed. 

A:MERICA.N HEALTH CARE ASSOCIATION POLICY STA.TEMENT ON FRAUD AND ABUSE 

Since its inception a decade ago, the Federal-State medical a;'lsistmH.'e pro­
gram (Medicaid) l1as grown by leaps anel bound~, In fiscal year 1978 the Medi­
caid program will serve almost 25,000,000 Americans and will e""Pend nearly 
$17 billiou. Some $5 billion, or 40% of the total medical vendor payments, wHl 
be used to provide long-term institutional care fOr apprOximately 500,000 aged 
and chronically iU persons. 

c/"he magnitude of these Ilgures portrays WIlY it is important to assure that· 
every available dollar goes to purchase services that are of high quality and 
truly needed, If the American people are to continue to willingly shoulc1er the 
financial responsibility to provide decent health care for those unable to care 
for themselves, puhlic trust in the administration and integrity of the Medicaid 
program must be estabJished and preserved. 

Congressional hearings and numerous investigations during thE; recent past 
have documented examples of fraud and abuse among both p:coviders and 
recipients of Medicaid services, particularly in major urban areas. The fillClings 
have run the gamut (;f doctors, hospitals, pharmacists, nursing homes, labora­
tories, and suppliers under all types of ownership. Recurring l'(;velatiolls' of 
wrongdoing are an affront to the lal'ge majority of honest bealth care lu'acti­
tioners and institutions, I'obbing them of vitally-needed pnblic support and 
confidence. 

In actual dollar terms, it is probable that excessive utilization and inefficient 
delivery of service ,,'aste more dollars tha::l are siphoned off by abusive prac­
tices. Nevertheless, the notion that some Americans are bilking all Americans 
in the important and sensitive realm of health care for 'he poor and aged 
lIas an enlarged aud destructive llUpatt on the stability of the po.rInership 
between government and the private s:~stem of health Cnl'e cI('livery. 

Permitted to continue unchecked, the present unacceptable operation of the 
Medicaid program 'will surely lead to either a reduction in government support 
of health care 01' an lllcrease in dired Federal control of the health care Sys­
tem. Either way, we will all be the losers as the quality and availability of 
services will be reduced. 

'.rIle American Health Oare Association the nation's largest nursing home 
organization is determined to see that tllis issue is met fairly, effectively, and 
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h~ad-on! The root causes of frauC/. and ab1,lse must be. identi;fied and eliminated. 
Health care professions have a shared responsibility with government and the 
public at large to put lasting solutions into effect-solutions that will preserve 
the fundamental privileges and protections ot our free sOciety. Ji. 

FRAUD AND ABUSE IN PERSPECTIVE 

Because the phrase "fraud and abuse" has become an increasingly imllrecise 
euphemism for an entire catalog of problems and suspected problems, it is 
necessary to define our terms before examining thesllecific problems associated 
with actual or alleged wrongdoing in the nursing home area. A dictionary defi­
nition of fraud is: 

"Deceit, Trickery; specifically: intentional perversion of trust in order to 
induce another to part with something of value OJ: surrencler a legal righ,t".2 

'Abuse is a broader term. While it can have essentially the same meaning as 
fraud, it can also mean Simply a "wrong or improper use or action".2 Defined 
in this way, it is evident that fraud denotes th& presence of two conditions 
which abuse does not require: (1) a knowledge of the truth, and (2) an in­
tentional perversion. By contrast, abuse can be the result nf simple ignorance, 
the exercise of poor judgment, or the laclr of a clear, relevant standard to 
govern action in a particular situation. 

These distinctions are important to understand as we try to place the Medi­
caid "fraud and abuse" phenomenon in perspective, fOJ: the choice of remedies­
and the respective roles, of government, providers, and the general public­
can only be made when we understand both the nature and the sources of 
fraud and abuse. Also, there is growing evidence of a frightening inclination 
on the part of some prollecutors to abuse the authority (If grand juries, ele­
vating to the status of fraud minor financial irregularities which merit civil 
restitution at most, not criminal prosecution. For discussion purposes, fraud 
and ab:l~e can be conveniently placed into the categories of (1) unacceptable 
financial practices; or (2) patient care abuse, including proviSion of patient 
services which are unnecessary or inferior in quality. Often the two are related, 
as when services suffer from diversion of funds or payment is obtained for 
services not actually performed. 

An effective effort directed at fraud and abuse must rely in the long i'un on 
systems and procedures which reduce the incentives and the opportunities for 
subversion of the program by its administrators or constituents. This implies 
the presence of both positive and negative influences-positive, in the form .of 
adequate resources, efficient program management, clear and concise rules and 
regulations-negaiive, in the form of regular, effective monitoring and swift, 
sure retribution for offenders consistent with due process. 

I. FlNANCl.AL ABUSE 

~.(uch of the financial abuse in nurSing homes can be traced to faulty methods 
nayment for service coupled with insufficient auditing of financial records of 
nursing homes. Som.e of the most common faults which have existed in the 
payment methods used by some though not all of the state Medicaid pngram 
are: 

(1) Inadequate rates to support levels of services required by legal stand­
Il.r(ls, and attract sufficient investment capital; 

. (2) Lack of uniform procedures for collecting cost data to support the rate­
malring process; 

(3) Imprecise definitions of allowable costs which nurSing homes may claim; 
(4) Inadequate requirements for maintenance of financial records by nursing 

homes; 
(5) Excessive delays in payment for services rendered; 
(6) Failure to perform Sllfficient desle and field audits to verify the accuracy 

ancl appropriateness of claims for payment by nursing homes, pUl:ticularly 
where payment is made on a cost or cost-related basis. 

Federal regulations were issued on July 1, 1971 to implement Section 1902 
(a) (13) of the Social Security Act, Which requires that Medicaid paymeuts 
to nursing homes be made on a reusonablp. cost-related basis. Although these 

!. Webster's New Colleglnte Dictionary. 

... 
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regulations were inexclusably delayed for almost four years, we b1}lieye tba~ 
they now provide the basis for correcting the deficiencies outlined above it 
properly implemented.s Our association worked closely with HEW in the de­
velopment of these regulations and we are now carefully monitoring their 

.. implementation by the States. 
Brief comments are in order with respect to the most common examples of 

financial abuse by nursing homes. 
(1) Abuses involving ;nflation of service costs resulting from self-dealing, 

kickbacks, 0;' bribes. 
There are tID:t-!e principal methods of detecting or discouraging :financial 

III abuse where th2 abuse takes the form of inflated claims resulting froill the 
payment by the provider of higher-than-market prices for supplier and services 
procured under non-arms'-length arrangements. 

(a) Comparison of providers' costs to average or "standard" costs for the 
same items or services in the open market.4 

(b) Strict rules for disclosure of ownership and disclosure of arrangements 
with substantial contractors. 

(c) Establishing payment rates prospectively on a standard cost basis or 
approved budget basis rather than payment of each provider'S actual costs on 
a retrospective basis. 

Transactious among parties related by common ownersllip do not necessllriIy 
equate to abuse, and indeed can haye the desirable result of incr('rJ.sed etliciency 
and cost savings. Proper safeguards are necessary, to be sure. Kickbacl;:s aud 
bribes are presently illegal nnder the Federal Medicaid law. (Sec. 1909, Social 
Security .Act.) 

(2) Abuse related to depreciation and interest payments on capital assets . 
.Abuses in the area of mortgage or lease payments can occur where the pay­

ment system pay individual facilities capital cost allowances on the basis of 
overstated property values, higher than necessary construction costs, or luxury 
accommoda tions. 

Options for minimizing abuse in the property area include: 
(a) Disclosure of ownership and financing arrangements; 
(b) Use of qualified appraisals to establish fair market value of assets where 

necessary ; 
(c) J.Jimitation of depreciation basis to the lesser of (1) fair market valu'fl or 

(2) replacement cost less accumulated depreciation upon transfer of ownership 
at gaiu; 

(d) Use of construction cost indices or establishment of ceilings on constmc­
tio11 costs recognized for purposes of payment of capital expenses; 

(e) Ceilings on allowable mortgage interest rates; 
(f) Substitution of imputed allowances for a.ctual depreCiation, interest, and 

related capital expenses. 
The a.boye options are not mutually exclusive • 
.Allowances for use of buildings ancl equipment must be sufficient to permit 

providers to meet l'easonable amortization schedules and provide for the 
maintenance and replacement of assets . .Additionally, OWIlers are entitled to 
sell their property at a fair gain or enter into bona fide lenses. Undue restric­
tion9 will drive much-needed capital from the nursing home industry and result 
in further bed shortages and unnecessary expenditures for costly hospital care. 

(8) Mishandling of Patients' Personal Funds 
No regulations or policies should be necessary in order for a tIursing hOhle 

provider to know that it is improper to appropriate patients' funds to his per­
sonal use. Because of the limited cap"city of nursing home resideuts to manage 
their own funds, facility administra.tors .assume a :fiduciary responsibility which 
must be exe).·cised with complete fidelity and sensitivity. 

• ARCA support (I\' the regulutlo,n is tjuu1l1lcd to the exte.nt of the ,>Iuy In their effec­
tive date from July 1, 1976 to Januury 1. 1978 und thclangul\ge In the expl11nato):Y 
preumble llmjting the fonn of pr,ofit factor for .nursing IJomes provi\lera to u return on 
Owners net egulty. The regulation itself multes no mentlou of u profit factor. ARCA's 
believes that states shOUld be permittNI to udopt the forms oJ! profit factor or ~lmi1!1r 
aUo.wunee paid in the form of fixed per diem umounts or Incentives reluted to <atndent 
pertormance. ' 

'NOTE.-EstllbHshment of "stundard" costs cun be uccomplished by the nggregatlon nml 
Ilrruy of dMa derived from uniform cost l'eports, snpplementecl by .mnrketpl,acc Eau)pling. 
,Some items, sllch as prescription clrugs, fluctuate widely In acguisItion lil/st und urn there­
fore not eusily stundnriUzed. 
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The exercise of this responsibility, however, is :fa]: more complex than the 
outsider would imagine. Also, substantial clericai and accounting time and 
expellse is required in order to record the many patient accounts thmsactions. 

Moreover, as the GA.O and other investigative 'bodies have pOinted out, 
Federal regulations and guidelines on this sU,billct are presently inadequllte and 
State procedures are confiicting or non-existent." 

HEW's Ofrica of Long-Term Care is presently drafting gnidelines to address 
specific questions concerning the safeguarding and accounting for patients' 
funds. 

The AlIeA has asked its Government Services Committee to draft an Asso­
ciation policy statement on this snbject which will sug!;Jst ~roper procedures 
to be followed, inclu(lIng: 

(a) Keeping accurate rpcords of fuuds received and disbm'dlcl; reconciling 
bank and individual bank and individuulledger account balances; avoidance of 
comi ugling ; 

(b) Providing proper receipts to patients and quarterly statement::;; 
(c) Guidelines for authorization {)f expenditures by patients, family members, 

or other parties with legal responsibility for the patient; 
(d) lIow to credit interest in individual ledger accounts when funds are 

placed in int(lrest ueu,ring bank accounts; 
(e) Refraining from charging Medicaid for items and services cllarged to 

patieuts' persoJ1al ,;umls; 
(f) :Mainteu~nca of adequate medicll.l justification for chdrges to patients 

for medical servi('~'j or SUIJplies; and 
(g) Procedure,s for tran,;~er of funds to control of llew facility owners; 

haNUing of fundi; of deceaSed or transferred pa tients. , 
, '1:he prOlJer role of the American Health Cure Association and its affiliated 
std.te organizations with resp"ct to the iinan.:!ial management of nursing llomes 
will continue to be primarily an educational role. The Association shares some 
responsibility with the accounting profession for educliting its members on 
proper financial practices and makes a major effort to assist Federal and state 
policy makers in desiglling regulations and sJ'stems for proper mid efficient 
payment for services. AIICA does not audit its member facilities, nor does it 
issue or enforce rules in relation to the financial management of nursing homes. 
These functiuns are the proper responsibility of state and federal paying and 
audit agencies. This paper will later discu?s possible Association sanctions 
agaillst ibl members w1:o are convicted of fraudulent practices. 

'r. ABUSE RELATED TO SunS'l'.ANDARD CATIE 

Poor care is often, ~hough not always, associated with financial irregularities. 
,Vllilp certain amounts of revenue are necessary to support a proper quality of 
Cltre, the existence of these revenues does not guarantee that quality care will 
result. There are many other factors, tangible and intangible. Some are within 
tlle realm of the nursing home administrator's control. Other factors such as 
community a~~d f.:mily attitudes, and the degree of involvement of physicians 
and otllPr outside lleaUh profeSSionals, are only partially within the control of 
tilE' administrator or not a~ all. 

Iusofltl' as extel'l1ally-clefined health and safety standards are concerned, it 
is widely Ilclmowledged tllat the state of the art 01 11lellsUl'ing qtiality care in 
preCise terms is far from perfect. lUuch 11eec1s to bE; done to streamline the 
overlaIllling hm'eal1eracies at all levels of government wllich are responsible 
for various IlBpeets of administration of ~,lec1icaid and other heai~h programs. 
Similarly, the maze of federal, I'l'ate, and local rules and regulations is Buffo'Jat­
ing nursing home staff. These need to be reduced ill nnmber and rewri;;ten with 
some consideratiou for simplifying them and achieving a degree of reciprocity 
aU10ng conflicting autllOrites such as state and local health departments, fire 
marshalls, and Federal agencies. RYftematic and simplified lJUtient assessment 
techniques should be refined tlnd appUecl in oreler to l11eaSUl',2 the quality of 
caye actually belilg received by patients in addition to asseSSing the facility's 
capability to render quality care. 

• Statenlen/; of Gregory .J. Ahart. Dlrector
j 

;\fanpower nnd Welfare DiviSion, GAO before 
the Suhcommlttee on I.ong-Term Care, Spec nl Committee un Aging, United States Seno,te 
~hursday, Nov. 13, 1975, PP. 3-6. ' 
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NotwitLstanding these qualifications, clear cases of patient neglect or .abuse 
can be identified with a minimulll of observllti.on and investigation. There is 
simply no excuse for patient neglect or abuse under any circumstances. Den-

1 ciencies of lesser severity occasionally result from failure to follow proper medi­
cal, nursing, dietary or housekeeping procedures. These can be aId are corrected 
under normal circumstances. These distinctions need to be clearly understood 
by the public when reading about nursing homes with alleged deficiencies. 
"Paper" deficiencies related to documentation or reporting requirements can be 
fouud in any 110spital, nursing home, Hchool or other institution subject to 

~ goVel'llmellt rrgulation ou auy day of the weel;:. 
Why are nursi.ng llOmes (or more frequently 'boardIng houses) with repeated 

violations of health and sufety stanc1urc1s sometimes permitted by licenSing 
bollies to cotinue c10ing business uS usual? We believe the principal reasons 
are four-fold, in order of importance: 

(I} Non-ayailability of alternate facilities to care for patients; 
(2) Insufficient funds allotted to assUl'ing adequate numbers of well-trained 

inspector;; ; 
(3) Laek of proper procedures in many states for resolving questions con­

cerning the certification status of facilities with deficienCies, and 
(4) Direct snbYen;ion of the licensure and inspection functions through bribes 

')1' political interference. 
Items 1 and 2 can be c1irectly laid to consciollsbudgetary c1ecisions by states 

to hold the line on lmrgeoning Medicaid expenditures. Item :3 should be cor­
rected hy entlct'ng Frc1el'al Ipgislation speCifying minimum requirements for 
timely clue process hearings as conditions for approval of state JlIedicnid plans. 
AReA submitted proposed amendments to the Senate Finance Committee's 
Subcommittee on Health on .July 30, 1976 {lUring lleUl'ings on S. 320;i.6 
Essentially, the amendments wonlc1 require states to expedite certification 
heal'ing~ prior to termination of Medicaid agreements with nursing hOlUES. An 
exception would be llermittec1 where there is a finding that the continuation of 
provider status ('onstitutes fin immediate and serious threat to the health and 
safety or patients. "Cllder the circnmsttlllces, authorities would be empowered to 
take immediate protective action. 

Item 4 is the proper concern of Rtate and local law enforcement bodies. 
. Primary rrl'ponsibility rest:; with state licensure and decertification autllOri­
ties to enforce health aml safety standl1rds in nursing homes amI other health 
institutions. That is whel'e legal authority aud police llower resides in this 
country. . 

What then is the responsibility of tte nursing home profession in relation 
to the quality of -cure l'endered in nUl'sing homes? 
Role of AHOA in A88ltring QualUy Oare 

ARCA represents about 1mlf of the licensed, long-term care facilities in the 
nation. It is the nation's largest nursing 11{JDle organization. :Membership in 
.AI-ICA and its predecessor, tIl!' American Nursing Home Association, has grown 
rapidly during the last five years. This has occurred becaui:;C more and more 
owners, sponsors, and ac1ministrators have recognized the great neceSSity for 
collective action to\yard self-improvement anel toward influencing the ~0Ul·se· 
of public policy. AHCA membership offers many important profeSSional, eun­
cational, and economic benefits to its members, and contributes substantially 
to the pubUc inter(:st find the welfare and well-being of .infirm elderly Ameri­
cans. 

III exchange for the benefits of association membership, the individual mem­
ber owes the group more than mere financial support. The group llas the right 
to eXpef!t the individual member to adhere to the Code of Ethics, to con sci en­
tiouslYllUrSue the higllest standards of patient care, and to participate will­
ingly and actively in activities designed to enhance his Own knowledge and 
expertise und to improve the profession. 

We are proud to say thut the OyerWllelming majority of Ollr members al'e 
performing these responsillilities and J~erforming them well! It must be COl~­
ceded, however, that the f~w who do not measure up are a major embarrusi;;-

• SP,Cl testimony of Bruce D. Tltevenot 011 hehulf of AHCA, Hearings on MNliclll'e­
Medicaid Administrative unll Reimbursement Reform, Subcommittee on Heltlt/! Commlttl'e 
on l!"1Jllnce. United Stlttes Seullte, p. 39u. • " 

87-626-77--24 
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iUlent. With more than 15,000 licens(~d nursing homes in the nation, there per­
haps will always be those whose actions reflcct adversely on the profession, and 
'more importantly, are a disservice to tuose entrusted to their care. They should 
illot find safe haven in their professional association. I 

AHCA and irs state affiliates have an obligation ~o establish mechanisms to 
screen unqualified members, resolve co!:nplaints, and terminate membership of 
those found guilty of illegaL actions <'1' who fail to correct serious deficiencies. 

AHCA's ,Peer Review program is presently in place in 29 of our 49 stute 
.associa.ti .ns. The remaining 20 affiliates are required to have an approvai pro­
gram 111; later than December 31, 1978. While it provides a means of self-help 
.and consultation as well as a method of resolving complaints, we need to take 
;further steps to strengthen Peer Review. Additionally, we need a carefully­
conceived mechanism for considering the membership status and privileges of 
.those convicted of criminal offenses or those who repe-atedly fail to meet proper 
standards of care. Accordingly, President Theodore Carcich, Jr. is today 
making the following recommendations to the Association. 
Recommendation8 

(1) The ARCA Task Force on Peer Review has been asked to draft and 
present to th.e Executive Board and Governing Council its suggestions for 
makiug it mandatory that state association Peel' Review committees institute 
prior screening and approval of all new membership applications. Preadmission 
il'eview is currently optional. 

(2) The Constitution and By-Laws Committee and legal counsel have been 
directed to draft :llld present to the Executive Board and Governing Council 
their recommendations tor the creation of an authority and proper procedures 
fvr effecting the permanent or temporary suspension from participation in the 
state and national associations of persons convicted of criminal offenses or 
for other good cause. 

(3) That Peer Review approval be made a prerequisite for holding el~cted 
,or appointed office in the National and State Associations. 

It is expected that these and other finalized proposals can be laid before 
the House of. Delegates for ratification at the 197'7 Fall convention in San 
Diego. 

Hon. CLAUDE PEPPER, 

COMPTOLLER GE:NERAL OF THE UNITED ST.A.TES, 
Washington, D.O., Jamtary 31,19"17 

,Ohairman, Select Oommittee on Aging, 
Subcommittee on Health and Long-Term Oare, 
Hmt8e of Repr.esenta.tive8. 

DEAR l\fR. CHAIRMAN: This is in response to your reQuest for our opllllOn 
concerning the effect of regulations issued by the Department of Health, Edu­
cation, and Welfare (HEW), implementing section 249(a) of Pub. L. No. 
'92-603 (October 30, 1972), 86 Stat. 1381. 

You request our opinion on three specific questions. 
(1) By providing for a ;.lrther delay in the implementation of the effective 

date of Section '249 of P ~olic Law 92-603, is the Department of Health, Ec1u­
<!ation and Welfare in compliance with the statute? 

(2) Under what authority does the SecretarY of Health, Education and 
W2lfare have the power to delay implementation beyond the effective date of 
the enactment without Cong!:essional approval? 

(3) What step!! are available to the Congress (or to the Comptroller Gen­
eral) to ensure that ita mandates for actiou on this enactment will be imple­
mented forthwith:? 

HEW's authority for the Medicaid program is set forth in title XIX of the 
Social Security Act, as amended, 42 U.S.C. § 1396 et seq. The pertinent portion 
of this authority foHows : 

"'" * * The sums made available under tb' lection shall be used for making 
payments to States which have submitted, and had approved by the Secretary 
of Health, Education, and Welfare, State plans fpr medical assistance." 42 
U.S.C. § 1396 (1970). 

The States are responsiile for meeting the statutory requirements for State 
xllans set forth in section 1902 of the Social Security Act, 42 U.S.C. ,§ 139a. 



363 

'That section was amended by section 249(a) of Pub. L. No. 92-60:3, supra, by 
the addition of a new subsection (a) (13) (E). As amended, that subsectioq. 
now states that: 

"A State plan for medical assistance must-

* * * * * * " (13) provide-

* * * * * * * "(E) effective July 1, 1976, for payment of the skilled nursing facility and 
intermediate care facility services provided under the plan on a reasonable 
cost related basis, as determined in accordance with methods and standardS 
which shall. be developed by the Star') on the basis of cost-finding methods 
approved and verified by the Secretary." 

This section does not by its terms place any requirement on HEW other 
than to approve and verify cost finding methods adopted by the States. Under 
42 u.s.a. § 1302 (1970) the Secretary is required to issue such regulations 
under the Social Security Act "* * * as may be; necessary to the efficient ad­
ministration of the functions * * .. II with which he is charged. RegulatioIlS 
(45 a.F.R. § 250.30) concerning reimbursement methods for skilh::d nursing and 
intermediate care facilities under prior law had b~en issued by HEW prior 
to the enactment of Public Law No. 92-603. These regiII!!,.tions remained in 
force until amended by the regulf.'.iions of July 1, 197'3. The regulations of 
July 1, 1976, provided the follo"\ting dme frames for State compliance with 
section 249(a) : 

·15 a.F.R. § 250.30 (a) (3) (i)A states: 
"* ~, * the State plan shall: 
.. (A) Specify the in6usive dates of the cost reporting year under this ,sec­

tion, which year need not be the same for all providers of long term care 
facility services under the plan; and specify the beginning date of the 1irst 
such cost reporting year, which shall be no later than January 1, 1977;" 

45 a.F.R. § 250.30(a) (3) (iv) provides: 
"(iv) The State plan shall set forth the methods and standards used by 

thl State to· determine reasonable cost-related payment rates, and shall set 
payment rates on the basis of such methods and standards, to be effective no 
later than January 1, 1978. * * *" 

In respo11se to our request for comments, the Acting Secretary of HEW pr.o­
vided us with the following statement of HEW'\ position with respect to your 
first two questions: 

"The answer to your first two questions is that the Secretary has no au­
thority to delay implementation of .a statute beyond its effective date. How­
ever, the Department does not believe that it has done so, but rather believes 
that it is in compliance with i.. statutory obligations with respect to his 
n'uitter. 

>1< >1< * >1< >1< * >1< 

"Section 1904 of the Act sets :Eorth the only statutory remedy available to 
the Secretary in the event of a State's noncompliance with a State plan re­
quirement under Medicaid. Under section 1904, if the Secretary, after giving 
the State reasona;lJle notice and opportunity for hearing, findf1 either that the 
State plan does not comply with the prOvisions of sectiOn. 1902 of the Act, or 
that the State, in its administration of the plan, fails to comply substantially 
with its plan, he has the authority to end Federal financial participation in the 
nonconforming portion of the State's program or, in his discretion, to terminate 
the Statr-'s participation in the Medicaid progrrtm. The courts have uniformly 
held that use of this remedy is discmtlonary with the Secretary. Rosailo v. 
Wyman, 397 U.S. 397 (1970), National T\"elfare Rights Org. v. P'inch, 429 F. 2d 
125 (D.a. Oir., 1970). . . 

"In light of the difficulty that we recognize confrmlts some States in de­
veloping the cost-finding methodology and cost data on which to base reason-

1"- .flble cost-related reimbursement rates, the Secretary committed himself in the 
reg11lalions not to exercise the discretion provided him by section 1904 before 
JanuarY 1, 1978, against any State which met the timetable specifiecl in the 
l'E'gulations discourages tlle States from implementing t)1e stahlte immediately; 
In fact, tlw same passage of the preamble quoted in your letter goes on to say: 

• "The States are encouraged to meet. each reqUirement of the regulations 
;as soon ail possible.' . . 
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"In short, the Department has not 'provided for a further delay in the im­
plementation of the effective date of Section 249,' as isassnmed by your first 
question quoted above. The Department has, rather, committed itself, for a 
limited time, not to impose on the States a particular sanction entirely within ... 
its discretion. This decision does not change the effective date of the statute." 

We do not agree with the views expressed by the Action Secretary. 'Ve read 
the regulations of July 1 as speCifically providing for a further delay in the 
need for State plans to conform to the reimbUrsement requirements of section 
249. 

'Ve find, as the Acting Secretary sec<:ns to have found, that the statutory It 

langnage of section 249 is plain on its face. The legislative history, although 
scant,· is fully in accord with our reading. Section 249 by its terms makes 
subsection (a) (13) (E) effective July 1, 1976, nearly 4 yeal·S after enactment 
of Pub. L. No. 92-603 (October 30, 1972). ~'he words of the statute are unmis­
takahle: "(a) A state plan for medical assistance must- * * " (13) provide 
* * * (E) effective July 1, 1976 0;< * *." Thi.s language establishes that which 
comes after as a mandatory requirement for State plans as of .Tuly 1, 1976. 
In this regard we note that both the Senate Report that explained tIus Senate 
Amendment to H.R. 1 (S. Rep. No. 92-1230, 92d Cong., 2d Sess. 287, (1972» 
and the Report of the Conference Committee (H.R. Rep. No. 92~1605, 92e1 
Cong., 2<1 Sess. 56 (1972», that adopted the Senate Amendment describe that 
Amendment as follows: 

"[Section 249] * >!' * would require States to reimburse skilled nursing and 
intermediate care facilities on a reasonable cost-related basis by July 1, 197'1." 
(Emphasis supplied.) 

The Conference Commii:tee, ill., added 2 years to the effective date of this 
provision. 

Agencies have no authority to issue regulations that confiict with the statu­
tory r~quirements lIn del' which they are {!';sued. HEW's authority to issue 
Social Security regulations under 42 U.S.C. ~ 1302 (1970) is tested by whether 
tlley are, "reasonably relatee1 to the purpose of the enabling legislation," Joll1lr 
son's ProfessionaZ Nm'8ing Home v. Weinbergm', 490 F.2d 841, 844 (5th Oil'. 
1974). The statutory language pluces a clear burden on the States to be in 
conformity with 42 U.S.C. § 139a(a) (13) (E) by July 1, 1976, and failure to 
comply therewitil cannot be excused by HEW through rf'gulutions. 

In its report to us, HEW takes the position, quoted, that it is merely exer­
cising its discretion not to take compliance action under section 1904 of the 
Social Security Act, 42 U.S.C. § 1396c (1970), and that it is not discouraging 
the States from implementing the statute immediately. It seems clear from the 
regulations quoted above that rather than indicate a decision not to initiate 
enforcement procedures against States not meeting the statutory deadline, the 
regulations purport to relieve tbe States of the burden of complying with the 
statute as long as they are in compliance no later than ,Tanuary 1, 1978- HEW 
cloes not, in our view, have authority to waive a statutory deadline by regula­
tion. 

"We conclude, therefore, tbat the expressions in the :regulations of July 1, 
1076, further postponing the date upon which States will be required to meet 
the provisions of 42 U.S.C. § l390a (a) (13) (E) are contrary to the provisions 
of tha. statute in so far as they purport to xelieve the States from the re­
quirements of providing reasonable cost related reimbursement to skilled nurs­
ing alJ(l intermediate care facilities. Accordingly, our answer to your questions 
1 and 2 are that the Secretary of HEW has no authority to delay the imple­
mentntion of section .249 of Pub. L. No. 92-603 beyond July 1, 1976, and that 
those portions of tJle regulations of Jvly 1, 1976, that purport to postpone the 
date upon which State vlan!:<,",l:li,~ Ir>r,~()rm to 42 U.S.C. § 1306n nre c"lltmry 
to the statute." . 

With respect to question 3. concerning the steps available to Congress (or 
the Compb'oller General) to ensure that section 249 is implemented forthwith, 
we see little remedial value for the Comptroller General to take exception to 
payments to Stntes who have not complied with the statute but are following 
HEW's ltllllounced timetable for compliance. An eXceT ~lon woulel only serye to 
reduce the Felleral payments going to the State and ultimately would impact 
upon the patients and the providers that you snggest may be suffering financial 
loss in the absence of a cost related reimbursement system. Since an excep­
tion on our part would not cure the problem by expediting compliance, we do 

. . .. ,. 
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iIlot believe that such an action would carry out the overriding intent of the 
'Congress to provide eligible beneficiaries with skilled nursing and in~ermediate 
·care facilities. Similarly, if we recommend that HEW take immediate steps to 
,exercise the statutory sallctions it has available for noncompliance with Medi­
·caid requirements for State plans, the St:.1.te program will suffer Il.nd there will 
:still be no increase in reimbursement entitlements to skilled nursing 01' inter~ 
mediate care facilities, because that can only come about through adoption in 
the State plan of sound methods and standards for cost reimbursement which 
must then be approved and verified by lIEW. . 

In short, the delay in implementing the statute has already occurred, and 
;some States do need more time to convert their present cost' reimbursement 
methods. As a practical matter, an 18 month period of lead time may be 
·essential for such States to turn in a good plan, in view of the program re­
.quirements to lwld public hearings, develop reporting formats, hire new staff, 
'etc. We see no useful purpose in taking any punitive steps that will reduce 
J!ederal payments to State.2 and ultimately impact on patients. Such steps are 
llot likely to speed up the process of preparing the new State plan appreciably. 

Sincerely your..s, 
R. F. KELLER, 

Deputv Oompt1'olZer General of the Unite{/, State8. 

Mr. ROGERS (presiding). Thank you very much. 

STATEMENT OF RENE I. JABIEL, M.D. 

Dr. JAI:IillL. My name is Rene ,Tahiel, I am a physician and Ii 
professor of commtUlity medicine at New York University School of 
Medicine, r appear today as a member of the board of directors for 
the Citizens ror NUl'sing Home Reform. 

The Citizens for Nursing Home Heform is a nonprofit organiza­
tion of individuals in New York City who are concerned with patient 
abuse in nursing homes and with the care of the elderly in the 
cOll1munity. 

JHy testImony w:11 be limited to discussing the suspension of prac­
titioners for fhtud or abuse such as giving services in excess of the 
lleed of the individual, harmft11 to the individual, or of grossly 
infer.lor qnality. 

A potentia.11y~:ffe(jLlve fiscal leverage to protect the public against 
such abuses is the legal right to 3usp6n.~1 physicians or other prac­
titioners from participation jn medicare or medicaid programs for 
an appropriate period of time or to terminate agreements with insti-
tut.ional providers of services. . 

However, there are many instances when the practitioners or insti­
tutional providers who coimnit such abuses are the only ones in the 
area who are accessible to individuals dependent upon medicare or 
medicaid. 

In such instances, either of the following would happen: -
One: The practitioner or institutional provider might be suspended 

and the people who depend upon their services might find themselves 
without a10ca1 supply of such services; or 

Two: The authorities responsible for enforcing suspension provi­
sions might tend to. 101yer their standards for quality of cal'C:l, or 
make use of very short periods of suspension, so that the errant 
practitioner or institution continues to provide services with no or 
little interruption. 

To resolve this dilemma, we are making the following recom­
mendations: 

• I , , ~ I: I • t , 
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One: Physicians, other practitioners, or provider institutions who 
have committed fraud or who have repeatedly given services in 
excess of the needs of the individual, harmful to the individual, or 
of a grossly inferior quality, should be suspended from participation 
in title 18 or 19 for a period of time adequate to insure that such 
abuses will not recur. 

Two: Whenever such 'Suspension would leave a population which 
is dependent upon medicare and/or medicaid services without access 
to such services, as determined on the basis of regulations to be 
established by the Secretary of :HEW, such population shall·be con~ 
sidered to fulfill the requirements of a health manpower shortage 
area as defined in the Public Health Services Act, amended by Public 
Law 94-484, and physicians or other practitioners from the Na~ 
tional Health Service Corps shall be assigned, together with neces~ 
sary support persollllel, to provide services for such population, until 
such time that medicaid and medicare services of adequate quality, 
safety, ana. volume can again be supplied locally to such populations. 

Three: Legislation concerning Veterans Administration or Arm~cl 
Forces Medical Services should be amended so that, if such medicaid~ 
medicare Imderserved areas is located near a Veterans Administration 
hospital or an Armed Forces mediQal facility, such Federal hospitals 
or medical facilities would contribute physicians, other practitioners, 
or institlltional services in Jieu of the National Health Service Corps. 
if that would represent a more efficient solution to the local human~ 
power problem. 

"\iV e are also recommending that the same approach be used to pro~ 
viele services in areas where there are not enough medicaid- or medi~ 
care-participating physicians, practitioners, or provider facilities to 
fulfill the needs of that population which is dependent uron medicare 
and/or medicaid for its health care services. 

In summary, we propose changes in the appropriate laws to the 
effect that when there are not enough medicaid- and/or medicare~ 
participating practitioners or provider institutions to fulfill the needs 
of people dependent upon medicaid or medicare for their services, 
or when suspenson of a practitioner or provider institution from 
participation in medicare or medicaid would leave the population 
that depends upon meclicare and/or medicaid services in that area 
uhderserved, the Federal Government shall assign without delay 
practitioners and support personnel to that area from: (a) Tlie 
National Health Service Corps; (b) the Veterans Administration 
hospitals; or (c) Armed Forces medical facilities in the region, to 
provide services in that area until adequate services can again !.Ie 
provided by local practitioners or instituHons. 

Thank you. 
1\11'. ROGERS. Thank you very much, Mr. Jahiel. '\Ve appreciate it. 
Mr. Crowley. 

STATEMENT OF DAVID C. CROWLEY 

Mr. CROWLEY. Mr. Chairman, members of the committee, I am 
David O. Crowley. I am the executive vice president of the American 
A.ssociation of Homes for the Aging. . 

. \ 
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I hav!3 a brief statement) but I would respectfully request that it 

be read mto the record. 
:i\lIr. ROGERS. The statement wiH be made part of the record. 
:Mr. CROWLEY. The. American Association of Homes for the Aging 

represents the not-for-profit providers of institutional services to· 
older Americans and their residents. 

Among our members are facilities which participate in the title­
XVIII, medicare, program as skilled nursing facilities and in the 
title XIX, medicaid, program as skillednUl'sing facilities and inter­
mediate care facilities. 

Accompanying me this afternoon is Laurence F. Lane, who is: 
director for public policy of our national office. 

. At. the outset, allow us to stress that our association is pleased that 
this committee has initiated legislative reforms to improve the per­
formance of the medicare and medicaid programs. The common 

. denominator that binds our membership together in strengthening 
the not-far-profit sponsorship of institutional services, ranging from 
basic housing' t111'ough slolled nursing mire, is a commitment to 
providing quality services to older Americans. 

My testimony this afternoon will take the flavor of pointing out 
some of the concerns we have of how that impacts upon the patients 
or the residents theJ.nselves. 

While our association is generally supportive of the amendments 
contained in H.E. 3, we temper onr enthusiasm with a caution that 

. c.ongress m'nst be continually vigil~n.t that its .actions do not iml?act 
detrImentally upon the older person m whose mterest we are actmg. 

Actions which reinforce the medical emphasis of tIle medimm~' 
allcl medicaid programs may restrict the eligibility of the older 
person to receive the benefit. Directions which confuse the policy 
instruments of medicare and medicaid to focus so]ely on the service­
needs of the acute, episodic patient population impact negatively 
upon the chronically ill, long-term patient. • 

OnE! cannot overemphasize that 101lg-term care facilities are 
reimbursed und~r the law for the provision of services to two differ­
ing patient populations and that administrative reforms should 
account for t1le differing needs. 

The above caution is of particular importnnc~ with the· committee­
consideration of section 5 of H.R. 3 concerning'the clnrification and 

;. strengthening of the role of the PSRO program. 
Our Association has been supportive of th~ Department's efforts 

to develop criteria for PSRO review in long-term care facilities; 
however) we were most disappointeel with the guidelines promulgated 
by the BurM1.t of Quality Assurance for such review. 

In many case.:; these guidelines are written by practitioners in the 
hospital field who are attempting to put hospital standards on the 
long-term care facilities. 

The com1l1ittee may wish not to consider amending .the PSRO 
program as a part of this legislative package but to follow the sug­
gestion of Senator Talmadge who deleted this section from his other­
wise identical legislation. 

'Vith respect to the this consideration, and related to the commit­
tee's· discussion of uniformity in the medicare and medicaid program, 
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we call to your attention a recen\' study prepared by the Community 
Research Applications Corp. under a Health Services Administra­
tion contrart, e:tltitled "A N atiOll111 Study of Levels of Care in Inter­
mediate Cal'o Facilities." 

,Vhat tIus report concluded was there is no systematic method of 
patient classification and until one is developed, would be inappro­
priate to revise the type and standards for intermediate care. 

,Ve express similar caution with respect to the (;ommittee's can· 
sideration of am(mdments to speed the implementation of the, nu;tional 
goal for uniform cost accounting as called for in section 1502 of 
Public Law 93-641. 

While the logic of forcing' actions to improve the data collection 
abilities of both the Federal and State agencies camlot be faulted, 
haste might have a detrimental effect upon the insl;itntio~ alized. 

,Vo point out that the size and rolationslup to other health facili­
ties are factors that must be considm:0cl. 

As Mr. Brewm: pointed out, we are concerned, also, 'about the 
delayed implementation of section 249 regulatbns. If we are going 
to have quality care, we have to move forward on the implementation 
of this cost-related reimbursement regulation. 

",Ve would chaw attention, too, Mr. Chairman, to the implementa­
tion of cnrrent fraud and abu.se procedures. There has been an 
increasing trend to focus 011 the process rather than the patient 
resident. 

For instance, the recent HEW publication of the Results of the 
Meclicv.id Provider Review, Massachusetts confesses in its lead 
paragraph, "the Medicaid Examiner Review is a service verification 
process:;: * *. The reviews are not designed to evaluate the quality of 
medical care delivery by a provider * * *.'~ 

,Ve are concerned about how that affects the care for the older 
person. 

The Moreland Act Commission rOlmd that only 30 of 526 items 
used by the Slll'n~y inspection report actually had anything to do 
with direct observation of the patients. -

-VVith respect to section 11 of fI.R. 3, we are concerned that there 
might be an unintended result of forcing 1111 skilled nursing facili­
ties to be participating providers under medicare ·before being 
eligible for participation under medicaid. 

Again, we would like to emphasize that efforts to unify long-term 
care policies and procedures under the two programs must address 
the differing focus of the primary responsibHities. 

IVe run the risk of having a single policy instrument to address 
two different patient needs with the endl'esult being an emphasis on 
the requirements to meet acute episodic illness. 

V\T e urge the committee to defer action on section 11 until such 
tlme as a review :is made of the benefit package and its restrictive 
elements. 

Without taking away from the immediacy of the first steps which 
this committee has embarked upon, should it be your desire to truly 
impn.ct upon the delivery of services ill long-term care facilities and 
to upgrade the quality of such services, then the recommendations 
oUljlined in our text should be considered. 

.! 
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W· e appreciate this opportunity to appear before the committee. 
[The prepared statement follows:] 

STATE"MENT OF DAVID C. CROWLEY, EXECUTIVE VICE PRESIDENT OF THE AlIfERICAN 
ASSOCIA1'lON OF HOMES FOlt THE AGING 

I ar Dayid C. Crowley, Executiye Vice President of the American Association 
of Howes for the Aging. The .American Association of Homes for the Aging rep­
resents the not-for-profit providers of institutional services to older Americans 
and their residents. Among our memlJers are facUlties which participate in the 
Title XVIII (Medicare) program as sl);illed nursing facilities and in the Title 
XIX (Medicaid) program as skilled nursing facilities and intermediate care 
facilities. Accompanyng me this afternoon is Laurence F. Laue, who is Director 
for Public Policy of our national staff. 

At the outset, allow us to stress that our Association is pleased that this 
committee has initiated legislative reforms to improve the Ilerfm:mance of the 
1\Iedicure ancl Medicaid programs. The common denvminator that binds our 
membersllip together in strengthening the not-for-profit sponsorship of institu­
tional services (ranging from basic housing through skilled nursing care), is a 
cOJIDIlitment to providing quality services to older Americans. We share the 
underlying consensus of the public that the J!'ederal government has been a very 
poor purchaser of services through the lieclicare and MetHcaid program, and 
that reforms are required.1 

While we shall focus {lur statement on the amendments before us specifically 
addressing program administl'Ution, we cannot over emphasize that further 
committee consideration must be given to improving the responsiveness of the 
JlIedicarebenefit package to the needs of the elderly to stan{,~:'diziIlg the eligi­
bility amI benefit criteria of the ~ledicaid program, and to the development of 
a comprehensive program addreSSing the delivery of long-term care services to 
the elderly. ,Ve are heartened by the Chairman's introductory statements that 
this will l.le the first of 11 series of Congressional i.nitiatives in this area. 

While our Association is generally supportive of the amendments contained 
in H.ll. 3, we temper our enthusiasm with a caution that Congress must be 
continually vigilant that its actions do not impact detrimentally upon the older 
person in whose interest we are acting.2 Actious which reinforce the medical 
emphasis of the Medicare ttIld Medicaid programs may restrict the eligibility of 
the olc1er person to receive the benefit. Directions which confuse the policy 
instruments of Medicare and Medicaid to focus solely on tlle service needs of 
the acute, episodic patient population impact negatively U1)on the chronically 
ill, long-term patient. One canllot over emphasize that long-term care facilities 
are reimbursed under the law for the provision of services to two d~ffering 
patient pepulations, and, that administrative reforms should account for the 
differing needs. 

The above caution is of particular importance with the Committee considera­
tion of Section 5 of H.R. 3, concerning the clr.rification ancl strengthening of the 
role of the PSRO program. Our Association has been supporti.ve of the Depart­
ment's efforts to develop criteria for PSRO review in IOllg-term care facilities; 
however, we were mOl't disappointed with the guideline" prOll1ulgated by the 
Bureau of Quality Assurance for such review. A clear and present danger lies 

l For a further discussion of our Association's position with r~spect to fl'f1.ud and ahuse 
see: U.S. Government, Department of Health. Educatiou and Welfare. "Do Nursing Homes 
Deserve the Heat They're Getting 1". The Social and Rehabilitation Record, December­
January 1977. 

• In testimony presented by tlle National Retired Teachers Association ani!. the Ameri­
can AssoclaliOll of Retired Persons to the Senate Finance Committee concerning the 
provisions 0 S 11205 (94th Congress), It was stf1.te(l: (July 30. 1976) 

"The consumer is placed in a real dilemma In responding to the need for tightcl' 
administrative controls in the reimbursement programs. On thc one hand, we arc wary 
of advocating reimbursement controls inasmuch as th~y often translate out in the long 
run to reductions in benefits While ou the other we are shocked by the continued Ineffi­
cienCies tolemted. CongresSional oversight wmbe neressary as we walk the line between 
pro,""iding n~ceSsary services to eligible recipients while constrnlning unwarrented costs. 
We can pOint to several Geneml Accounting Office si"U(1I6R that clearly Indicate that when 
tho Bareau of Health Insurance. attempted to contain costs there has been a generlll over­
reaction that geuerated a series of retroactive denials and reductions 1n benefits to 
recipients.· It appents that attempts to improve effiCiency often provoke !lifficulties in the 
translation of program goalS." 
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in the. lack of knowledge and the habitual lack of attention to the conditions 
and the interaction of coIiditions whiCh ate peculiar to the aged and which 
create long term ca,re needs; and, in the tendency to fill this vacuum with 
the simple transference of methods, rules and norms from the familiar 
ground of hospital practice. The promise that a realistic 'application of 
PSRO standards will bring, an approach which emphasizes corr-binations 
of services to promote maintenance of health and maximnm functioning 
for the patient appears to have been missed by the propased guidelines. Our 
members have car;sistently observed that the applicatian af the principles afa 
medical madel averlaak the essential needs af the lang-term care patient.s The 
Cammittee might wish to recansider amending the PSRO pragram as a part 
of this legislative package, and,ta fallow the suggestian of Senator Talmadge 
who deleted this sectian fram his atherwise identical legislation. 

Should the committee conclude that immediate, remedial steps must be taken 
with respect to the PSRO pragram, we wauld encourage attentian to three 
impartant program aspects: (l) streL;i:hened nonphysician involvement in the 
.<J.evelapment af PSRO's formal plans for long term care review; (2) statutary 
.<J.irectian to' pravide representation on the natianal advisory council for Pra­
fessional Standards Review Organizations to individuals who cun reflect an 
uuderstanding of and appreciatian far the special health prablems of older 
Americans; and (3) recognitian of the unique transition fram the present 
utilization review requirements to' the PSRO review process that must be maue 
by lang term care service praviders. 

With respect to' the third cansideratian, and related to the committee's dis­
cussian of uniformity in the Medicare and Medicaid program, we call to yaur 
attentian to' a recent study prepared by the CammullL.l' Research Applicatians 
Carparatian under a Health Bervices Administratian cantract, entitled: A 
Na,tianal St·utlV af Level8 of Oare in Intermediate Care li'acil'ities. The repart 
canclusian is mast direct: 

Until such time as a systematic methad of patient classification and assign­
ment to' long-term care is developed, it makes little sense to' modify existing 
Federal regulations. Impairment of patients classified as in need of ICF care 
should 'be equivalent across all states. Once it is clear who is in ICF's, it will 
make sense to develop national standards and regulatians regarding the type 
:and quantity of services which should be rendered.4 

In essence, this study provides a s\;rong rationale for Congressional con­
siueration of the broad issues of entitlement and b(mefit coverage before attem:vt­
ing to patchquilt administrative reform, at Ie aRt with respect to the intermediate 
-care facilit~T population. Data provided indicates that assignment to IeFs and 
the level of care provided within IOFs is sO' widely variant across states as to 
preclude any attempt to develop generalized statements as to services being 
provided . .5 One must question how -a PSRO program modeled upon a hospital 
·delivery system can bring rationality to the provision of services without a 
prior clarification of what services and who should be entitled to those services 
is completed. 

The unintended results of consistent Congressional emphasis on the long-term 
care delivery system within the context of a medical entitlement 'are twofold: 
(1) facilities are increasingly hecoming mini-hospitals ignaring the social com­
ponents necessary for life quality of the institutionalized and (2) individuals 
'are being denied entitlement to program benefits in massive reclassification of 
patient/rllsidents. A PSRO program with absolutf! control of placement has the 
llotential of seriously restricting the program beneJit. 

Similar caution must be expressed with respect to the Committee's considera­
tion of amendments to speed the implementation of the national goal for uniform 
cost accaunting as called for in 'Section 1502, of Public Law 93-641. While the 
logic of forcing actions to improve the data collection abilities of both the 
Federal ancl state agencies cannot be faulted, haste might have a detrimental 
afi'2ct upon the institutionalized. Our Association has coop(>rated during the past 

• For additional detail see: LetteJ: of November 11. 1976 from David C. Crowley to 
Dr. Michael ,T, Goran commenting on t.he proposed guidelines by the Bureau of Quality 
Assurance for PSRO RevIew of Long Term Care. 

• Community Research Applications. Inc., A Na.tional Btlldll of Leve18 of Oare in IntlJr­
Illcdiate Oare FClcllit/CB, Prepared for lIeaIth Services AdminIstratIon. DHlllW, under 
contract number: HSA-l05-74-176, April, 1976. 

"Ibid. Chapter IV. 
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;year in a. Health Resources Administration grant to the Battelle Human Affairs 
J1esearch centers focusing on OostData Reporting System "for Nursing Home 
Care.G While our first finding that there is a widespread variation both across 
facilities .and states in accounting and reco)!ding practices is hardly statrling, 
the facts indicate that the many variables which must JF -ollsidered with 
respect to meeting patient/resident needs preclude an easy . Uon "to a uni­
form accounting system. Among the factors that must be.~"l11Y reviewed 
'willbe the numerous instances, especially in non-profit sponsored facilities, 
where residential facility is linked to the licensed, participating SNF/ICF 
facility. Likewise, size and relationship to other health facilities are factors 
that must be considered.7 

,Ve urge the committee to defer action on requirements to' expedite uniform 
.cost accounting for long-term care facilities. This is not to oppose movement 
toward such a system, but to request that the committee carefully deliberate 
the impact of such steps upon the delivery system. A strong argument can be 
.advanced that .uniformity .might have a negative impacc upon t.hose providers 
who are setting the yardsticl{ of quality care. In some states which are imple­
lllenting uniform cost accounting in conjunction with the Section 249 requil!!i­
;reent for reasonable-cost related reimbursement, class groupings are being used 
to impose maximums on the intensity and quality of services purchased while 
·other aspects of the in tanclam effect of these reqnirements is to condone medi­
ocre care at the lowest common denominator. In essence, we might ·be encourag­
ing a system that provides continued disincentives to good care aud penalizes 
'quality care. 

Inasmuch as we have mentioned Section 249, please allow me to digress a 
moment to urge that this committee focllson the failure of the Department to 
implement cost-related reimbursement under the Medicaid program withiu the 
timeframe required by Public Law 92-60.3. As you InlOW, COll.,oressman Pepper, 
Chairman of the House Select Committee au Aging, wrote the Comptroller 
'G~ne1'lll in September, 1977, asking for hi~l opinion 011 whether the Secretary of 
Health, Education and Welfare was in compliance with the statute by providing 
for a delay in the implementation of the effective date of Section 249.8 In a 
:response, dated January 31, 1977, the Comptroller Gpneral stated: 

"We conclude, therefore, that the expressions in the regulations of July 1, 
1976, further postponing the date upon which States will be required to meet 
the provisions of 42 U.S.C. §1396 (a) (13) (E) are contrary to the provisions of 
that statute in so far as they purport to relieve the States from the require­
ments of providing reasonable cost related reimbursement to skilled nursing 
and intermediate care facilities. Accordingly, our answer to your questions 1 
;and 2 are that the Secretary of HEW has no authority to delay the implementa­
tion of Sectiou 249 of Pub. L. No. 92-603 beyond July 1, 1976, and that those 
:portions of the regulations of July 1, 11176 that purport to postpone the date 
l1pon which State plans must conform to 42 U.S.C. §l311ea are contrary to the 
:statute." 9 

Certainly, this committee should make sure that states are not taking 
f(llvantage of the delayed implementa.tion, wmcll. is contrary to. law, to contiuue 
inadequate reimbUl'sement for services in SNFs and IOFs. The new Secrp.tary 
of Health, Education and. Welfare should be aslted to bring the Department 
into compliance with the statute immediately. 

Returning to the amendments under review, our Association 'Would encourage 
the members of this commUtee to be mindful of the implementation of current 
fraud and abuse procedures. There has been an ever increasing trend to focus 
on the process rather than the patient/resident. For instance, the recent HEW 
p'lblication of the Results of Medicaid Provider Review-Massachusetts, con­
fesses in its lead paragraphs: 

c 

a Health Care Study Center, Battelle Human Affairs Research Cente~s, Goat· Data 
Reporting Sllstfi11~ fOl' N1tr8ing Home Oare, Prenared for the Long ·Term Care DivIsIon, 
NatIonal Center for Health Services Research, Health Resources AdmInistration, DREW, 
under l:(l'ants numbers RSOll14-01Al and HSOl115-01Al, Sept\JlUbel: 1976 . 

~ Ibid, Executive Summary. pages 6-8. 
S Letter of U.S. Representative Claude Pel)per, Chairman House Select Committee on 

Aging, Subcommittee on Health and Long TE'.rm Cnre to the Honorable Elmer B. Staats, 
Comph'oller General, Genel'al Accounting aBlc·e, September 24, 1976. 

9 Letter from the Deputy Comptrollel' General of the United States to the Honorable 
Claude Pepper, January 31, l077-letter rcfOrence number B-164031 (3) .125. 
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"The ::'IIed.caid Examiner review is a service verification process. '" >I< >I< The 
reviews are not designed to evaluate the quality of medical care delivery bya 
provideJ' ... ~o 
'Vhile the process is importnnt, let uS 1l0t neglect the qUll1ity of the service 
provided. One of the key ooservations of the New York SLate ilIoreland Act 
Commission was: 

"The survey inspections concentrate on the written word and can be !:lussed 
largely by 'paper compliance.' Thus of the 526 identifiable items in the 68-page 
Federal skilled nursing home survey inspE:ction report, the Commission's review 
indicates that 290 items cun be answered. by the surveyor exclusively with 
reference to written plans, policies and records. In the Commission's view, only 
30 of the 526 items might require direct obsel'vutioll of pati.ents." 11 

From the perspective of the providel' attempting to deliver quality care, there 
can be diminishing returns through I.nrer-regulntion. Time spent meetll1g paper 
requIrements is time talwn away from the resident. We urge the members of 
this committee to be mindful of the potential for negatively impacting upon the 
quality providers in the effort to rid the program of the less than scrupulous. 

'Vith r€.'spect to the latt€.'r, our Association whol€.'heartedly endorses the intent 
of H.R. 3 to eliminate from thE' l\Ieclicare and l\Iedicaid programs providers 
who are fraudulent and to prevent abusive practices. Certainly, steps to identify 
ownership and to increase penalties are a necessary action. AAHA has long 
advocated such reforms as part of the l\Ieelicare and Medicaid program. En­
cOUl'aging and faCilitating the exchange of information among programs and 
govel'llmental review agencies should be a helpful step. Of course, we wouIel 
urge that careful safeguards be tal;:en to protect the civil liberties of the 
beneficiary. 

We ask the committee to seriousl:)T review the ramifications of establishing 
too many layerl'l of administrative OY€.'l'sight in the uttemllt to protect the public 
from allUsive practicel;. While there is merit in ~mpporting anci strengthening 
the a1)ilities of the states to detect and correct fraudulent behavior frflgmenteel 
investigations certainly are no safeguarc1. Before initiating amendments to 
stimulate Special Prosecutors' Offices, consideration should be given to how 
these offices will interface with efforts already underway through the Nursing 
Home Omlmc1!':man Program of the AdminiGtration on Aging and through the 
recently established HEW Office of Insepctol' General.12 

We are concerned that Section 11 of H.R. 3 might have an unintenc1ed result 
'_f forcing all skilled llursing facilities to be participating providers under 
~_ adiears before being eligble for partcipation under Medicaid. It cannot be 
over-emphasized tlla t any Congressional effort to nnify long-term care policiE's 
ancl proceelul'es under the two programs must ac1dress the differing focus of 
pl'imal'Y re!':ponsibilities. Again, we run the risk of having a single policy instru­
ment to address twod iffering patient needs with the end result being an emphasiS 
011 the requirements to meet acute, episodic illness. Should the committee really 
wish to addre!'s this issue, it mnst first look at tIle benefit package anel grapple 
with the restrictive dnrational limitations and prior hospitalization require­
ments One particular obstacle that should be chanr;ed is the negative impact of 
the "spell-of-illness" restriction upon the entitlement of a Medicare 'beneficinl'j 
in a facility which provides both skilled and int.:!rmediate care services.~3 We 
would urge the committee. to defer action on Section 11 until such time as a 
revi';w is made of i11e benefit package and its restrictive elements. 

10 U.S. Department of Health, Education and Welfare, ReslITts of Medic'Iid PrQ'Vic/el' 
RevielO-MflssaahltSetts, Social and Rehabilitation Service, IIfedlcal Services Administra­
tion. FebruUlT 1977 p. 3. 

11 Report of the New York State Morclam! Aet Commission, Regulating Nursing Home 
Oal'o: TII,t ParlC1' Tigers, New York State Moreland Act Commission on Nursing Eames 
anel Re~identlnl Facilities, October 1!l75. p. 11. 

'" For a further cllscusslon or AAHA's views with respect to the Nursing Home 
OmiJu{lsman Program see the statement presentee! for the hearing recorel of the Admlu­
istratlon on Aging public review of the Ombudsman program, November 30, 1976, Boston, 
MA. 

1.1 Senator Eagleton sponsored S 1759 during the 94th Congress. This amendment wus 
idE'ntical to one offerE'd by Sen~~or Eagleton and othE'rs on the Spnate floor during the 
debate of the Sociul Security Amendments of 1973 (H.R. 3153). While the ame",clment 
to lessen the impuct of the spell-of-lllness requirement was passed by the Sennte. it was 
not among the amendments accept eel in Conference. ~'he prohll'm is particulurly acute in 
arens where fnclHties nrc duel licensed sldlled nursing (SNF) and Intermei:Uute cure 
(lCF). }lurul ureus. und Itl'cas with high percentages of multiple short-stay hospitalizn­

tlons, are Pllrtlculurly huru hit. 

.. 
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Earlier in this statE'ment, we mentioned the Community Research Applica­
tions study of the intermediate care facilities program Chapter Five of this 
study offers an interesting comparison of Federal and state standards for the 
ICF benefit. It concludes: 

"This information suggests that tIl ere are at least three problems associateci 
with the standards as they currently exist. First, they lack sufficient operational 
detail, so that wide latitude rcmains for local interpretation. Second, even if 
there existed uniform, operationally-specific regulations,. these would be of 
little value unless aU surveyors are trained, in unifol'm fashion, as to their use. 
Currently, there is consic1eJ"ahle variation in the nature of deficiencies recorded, 
as a function of different approaches anci orientations of different surveyors. 
Third, as c1iscussed in tllis repurt, all such changes will be meaningless unless 
tbey are preceded by the deyelopment of a uniform approach to a patient 
sCI'p.ening anc1 assignment to different leyels of care.14 . 

Without taking away from the immediacy of the first steps which this com­
mittee ilfiS embarked upon, should it be your desire to truly impact npon the 
delivery of services in long-term care facilitiesanci to upgrade the quality of 
such services, tben the above recommendation should be considered. 

""Ve appreCiate this opportunity to appear before the committee .. 

j\L·. I"OGERS. Thank you, Mr. Crowley. 
,Ve will be in touch with you to fe,' ;f there are any particular 

ideas that yon do have. 
Dr. Jahiel, I t1link your idea of using: the National Health Service 

Corps for areas of critical shortage, if a medicaid mill is rlosed in 
a particular area,and there is no doctor left, then certainly ,ve should 
be able to call upon that X ational Health Service Corps to provide 
doctors. Ithillk that is iL very good suggestion. 

Thank you so much Ior being here. 
:&11'. Geoghegan, it is goocl to see YOll. 
Any questiOns ~ 
Mr. CAT,'l'ER. Yes, sir. 
:Mr. ROGERS. Dr. Carted 
Mr. CAR.'l'E;R. Gentlemen, you represent the nursing home industry, 

I believe, in our country; is that correct g . 
:Mr. BREWER. Yes, sir. 
Mr. GEOGHEGAN. Are you addressing that to me % 
1111'. CARTER. Yes, Do you rep:I:esent the nursing home industry in. 

our country~._. 
Mr. GEOGTIEGAN. Yes, ,ve clo. 
Mr. CARTER. Have you noticed in your group there's been on many 

occasions a relationship between nursing home administrators ancl 
plutr1nacists ~ 

Mr. GEOGl-ffiGAN. I Cf~ll't answer that based upon by OW11 experience. 
I think Mr. Brewer wonId be better equippecl to respond to that 
quest.ioll. sir. 

Mr. BREWER. Yes. Alln11rsing homes of llecessitv have some reIa'" 
tionships with pharmacists. Some of these dealings have been 
unethical in previous yeu,l's. 

Mr. CARrER.Are either of you from California? 
:Mr. BREWER. No. 
Mr. C1\Rl'EH. I believe there that this abuse is said to have been 

quite wicl.espreacl. I believe that 63 percent of the pharmacists said 
that it did exist. 

"Community Research Appliciltions, Inc. op. cit., Chapter V, p. 43, 
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I am informed further that recipirnts of security-supplemental 
seclirity income, these are usually medicare patients who draw small 
amounts, are forced to yield this amOlmt to ntlrsing homes in some 
instances. 

Are you aware of this, that this happens in the industry? 
Mr. CROWLEY. Mr. Lane would like to respond to that, Dr. Cartel'. 
Mr. LANE. I believe, Dr. Carter, if yon are referring to the problem 

of patient funds, the GAO has done a very extensive survey on the 
abuse 1n the patient fund area. This has buen a problem I kilOW we 
have been working with our members to make sure that there was a 
clear lmdorstanding of the clirectiolls given. 

I have seen -recently some HEvV regional memorandums outlining 
the rights of the patient/resident to assist administrator's in their 
understanding. Specifically the instructions stated that servi~e 
charges and items used withiu the title 19 personal fund area would 
be safeguarded. 

lvIr. CARTER. The medicare patient who stays in one of your facili­
ties 100 days and still needs nursing home care; what do you do with 
that patient? 
, Mr. THEVENoT. Doctor Cartel', if I might respond to that. 

I think it statistically is a rare occurrence when that full 100 days 
is used. 

In most cases the fiscal intermediary wHI have determined prior 
to that time that the condition of the patient no longer merits 
coverage. 

But to directly answer your question, in any case the patient then 
has to rely on his or her O\vn resources; 01' if those resources are 
sufficiently depleted, then the medicaid program is the source of 
continued benefits. 

Mr. CARTER. Have you lmown of instances in which medicare­
there are a couple on medicare. One of them is confined to a nursing 
home. The member who has been forced to pay an additional sum 
to keep his or her spouse in the nursing home. . 

Mr. TIIEVEN01'. If I am not mistaken, the last Congress passed an 
amendment which changed the method by which eligibility is deter­
mined in the case of an individual whose spouse is in need of 
institutional care. 

It is my understanding that previously there was considerable 
difficulty establishing '8Ugibility where one spouse had resources that 
had to be counted. " 

Mr. CARTER. 'Well, they don't have very many resources. This has 
bMn found out. 

Mr. THEVENoT. I believe the Congress has attempted to correct 
this hardship. 

Mr. CARTEE:. Reports have indicated that contributions ranged from 
$50 to as hi~h as $350, and seemed to be primarily based upon the 
relative's abllity to contribute; that is it has verI' little ability to 
contribute, it would be $50; and more, up to $350. " 

}'fr. GEOGImGAN. Doctor, to the extent that practice does occur~ 
it would be ill violation of the program regulations. 

}'fr. CARTER. Yes, sir. 
Of course, it. would. That's what we are getting at. 

• 
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Now, how widespread is this in nursing home facilities throughout. 
our country1 That's the purpose of this. 

Mr. GEOGHEGAN. I could ilOt answer how widespread it is. I don't: 
think it is widespread. 

Mr. CARTER. You· don't think it is ~ Does it OCCll" iI;. N ew York City. 
very often? 
. Mr. GEOGHEGAN. I doubt very much if it would have occmred ~, 

New Y Grk on a frequent basis. There are very many things that have 
been wrong with the program in New York, but that's not one I have 
been informed about. 

Mr. CARTER. What about Illinois and: Chicago ~ 
Mr. GEOGHEGA.,.~. I can't speak to the practice in that city. It is 

not something that we have heard a great deal about, nor has it 
seemed to have attractecl a great deal of attention in those States 
where intensive in.vestigation of. program abuse and nursing homes 
haS been. carded on. . 

Mr. CARTER. We-have had testimony this very day that vendors or 
entrepreneurs or brokers are now attempting to control nursing 
homes throughout tile State of Illinois to medicaid-I mean-and 
so on. Have you had information to this efiect ~ 

Mr. GEOGHEGAN. Were you speaking of the testimony this after"! 
noon? 

1\{r. CARTER. Yes, sir. 
Mt'. GEOP"9:EGAN. I believe that dealt,. sir, with the problem of 

factoring, did it not ~ 
~rr. GARTER. Yes. I recall factors, entrepreneurs and vendors. That'~ 

qUlte true. 
r would·like to ask you, is it widesprea.d through that State~ 
:Mr. GEOGHEGAN. I can't answer the question, sir. 
1\£r. CARTER. Is there a group attempting to control the whole .. 

action-in. this State ~ 
Mr. GEOGHEGAN. I have not heard that is true <l-bout institutional' 

providers of long-term care. . 
Mr. CARTER. Thank you very much for your testimony, gentlemen. 

I· certainly hope it is not pervasive. ,Ve have n, great· deal of in.fDrma~. 
Hon tothat.efiect. 

Mr. CROWLEY. If I could respond to your earlier question, Dr. Car-;. 
t~r, about what happens particularly in our facilities when a resi~ 
dent. does deplete their medicare eligibility. If they can be trans,: 
ferred to meclicu,id, they are, if not, then there are priV(lte philan-;. 
thropic dollars to assure that allY resident of our facilitit)s will not 
Jose· eare because of theirinability to pr.y. . 

Just on6 point 011 the question of payment that you raised to- a. 
facility bv a patient who 1S ,ll,'eady on medicaid. . 

The Geilel'alCounsel for HEW' recently ruled that it is permissible. 
for' a family to pay for those services which are not covered by the. 
medicaid program. They cannot pay for those services for which the. 
facility is being reimbursed under medicaid, but for services that 

\. would go beyoncl that that are not· eligible for medicaid reimburse­
'manto 
. Mr. CARTER. What I was actually referring to was from personal 
Imowledge and instances in which supplemental security income. 
~heck had been taken from poor patients in nursing homes. . 
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I regret to say this, gentlemen, but it is quite true. I had hop~d 
that you all would certamly police your profession and see. that these. 
things don't happen. 

Thank you, 1\fr. Chairman. 
1Ifr. ROGJms. Thank you. 
1\:!:1'. Duncan? 
1\Ir. DUNCAN. I have no questions. Thanl;: you. 
1\11'. ROGERS. Thank you so much. lYe are grateful for your presence 

here today. 
The next witness will be. Dr. Seymour Gel's, chairman of the Com­

mittee on l\fedicaicl. Area 2 Council, American Psvchiatric Associa­
tion, accompanieclby Caesar A. Giolito, eUrectar of government 
relations. 

Welcome to the committee. 

STATEMENT OF SEYMOUR GERS, M.D., CHAIRMAN, COMMITTEE ON 
lIrEDICAID, AREA 2 COUNCIL, AMERICAN PSYCHIATRIC ASSO­
orATION, ACCOMPANIED BY CAESAR A. GIOLITO, DIRECTOR, 
GOVERNIHENT RELATIONS 

Mr. ROGERS. Your statement will be made a part of the record. 
Dr. GERS. It is a privilege to be here on behalf of the American 

Psychiatric Association which represents 23.000 psychiatrists in the 
United Stat(~s to discuss the medicare und medicaid antifraud tlncl 
abuRe anlC'ndmentR . 

.My name is Seymour Gel's. I am a psychiatrist from New York 
City and the chail.'man of the Committee on Medicaid of the Area 2 
C01111('i1, American Psychiatric Association. As chairman of this 
committee, I have had exposure to a wide yariety of .expel'iences in 
the medicaid program in New York. 

Accompanying me is :Mr. Caesar A. Giolito, director of government 
relations of the American Psychiatric Association. 

It is our hope that the presentation of this shol.·t piece of testimony 
will mark the beginning of a productive dialog on psychiatric care 
in medicare and merlicaid between yOlu' committee and this associa­
tion. IVe are sympathetic with the objective to improve medicare and 
merlica:id in qnality of care and. cost accountability. 

In general, we SUppOl't the llltent of these amendments, ancl hope 
that their passage and implen~:;ntatjon will bring about the desired 
results. However; we do have some serious concerns that this may 
not prove to be the case. 

In examining these programs in relation to fraud and abuse, it is 
necessarv that we first estltblish if any of these proposed amendments 
actnaUy~ predispose to Tumclulent or abusive manipulation. (' 

In attempting to regnlate, license, or force clisclosnre of the entre-
preneurs of medicaid mill-type operations, we are in a sense legiti- /' 
mizing snch operations, while discouraging the responsible individual 
practitioners from participating in these programs. ~ #1 

Present reimbursement rates and regulations actually reinforce the ,,' 
rewarding of mill-type operations and the e~clusion of individual ,,' 
practitioners. 

" ·,.f 
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Incentives for quality care must be built into these programs, and 
inferior care must be rliscouraged. However, tIlls does not seem to 
be the case in N ew York City. 

Let's look at where current psychiatric medicaid expenditure is 
going: Of the $100 million for medicaid ambulatorv psychiatric care, 
only about 10 percent went to individual practicD:lg psychiatrists in 
1976. :More than 1,800 individual pracHtioners received a total of 
approximately $10 million, averaging $6,000 per practitioner per 
year. 

By contrast, a handful of "shared facilities" billed more than 
$3 million for predominantly psychiatric ambulatory care. Even 
more striking is the fact that over $85 million was reimbursed to 
existing institutional facilities~ clinics, and agencies, with levels of 
care which range from excellent to below miJilmal standards. Yet all 
these clinics were licensed and currently subject to audit and review. 

Present licensing provisions do not necessaTily assure the delivery 
of quality care superior t,) that delivered in medicaidmil1s. Another 
fact is that more than $240 million was billed to the N ew York State 
Department. of Menia,} Hygiene in 1976 for a variety of services pro­
vided under the State umbrella. Yet, as in many other States, the 
State hospital system has been frequently criticized regarding the 
quality of care delivered. 

In New York City the Health and Hospitals Corp., which pro­
vides almost all of the emergency and most of the acute psychiatric 
hospitalization, llas also received its share of critidsm for inefficient 
service delivery and a questionable quality of Cllre. Right now in 
N ew York City, a medicaid patient attending a psychiatric ambula­
tory clinic of a mlUllcipal hospital wouJd generate reimbnrsement of 
bet,veen $40 and $90 for a single visit. If that patient sought an indi­
vidual practitioner in the same area, the maximum fee that could be 
charged by that psychiatrist would be between $28 and $30 lUlder 
New York City reimbursement regulations. 

"Ve should also pay some attention to the reasons why patients 
seek out medicaid mills rather than the established hospital clinics 
which are already licensed, or Dldividual practitioners. It would be 
simplistic to ascribe this to consumer ignorance and to dismiss 
complaints of overcrowcliJlg, impersonal treatment, lack of staff 
continuity, and budgetary and financial restraints of the institution 
which adversely affect patient treatment. Yet, all these clinics are 
currently licensed. Therefore, disclosure and registration provisions 
do not necessarily guarantee care delivery or discourage abusive 
l)ractice. 

We do have a problem with the definition 0:£ a "shared health 
facility" because it does not adequately differentiate those established 
practitioners who seek to assist new physicians in an area by making 
their offices available to them when they are not being used, thus 
sparing the lllgh cost of opening an office in underserved areas. In 
these cases it would not seem to be lUlethical to share S01L.e office 
expense. lV"e maintain that such practitioners should not be subject 
to compliance under these amendments, 'so as to encourage increased 
care delivery. 

87-626--77--' --25 
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We must be sensitive to the possibility that many responsible and 
reputable practitioners, who are presently engaged in providing 
service through these programs, may become discouraged from 
further participation because of the increasingly negative image, 
excessive· administrative constraints, and harassment imposed upon 
them. Dedicated practitioners with hmer-city practices, providing 
essential service to the poor and medically indigent will be provoked 
to consider relocating their practices and to provide services outside 
these essential programs. 

Another unfortunate occurrence is the innuendo of fraud and 
abuse that is often ascribed to practitioners simply because they have 
earned large reimbursement amounts from these programs, and 
whose names are published in newspapers without specific charges 
being made or verified. Large gross billings with high overhead and 
administrative costs, and a large number of personnel, do generate 
large volumes, but not necessarily high or exorbitant profits. 

Although the American Psychiatric Association believes the PSRO 
amendments to be favorable and progressive in principle, there }3 
some concern that premature involvement of PSRO's hl policing, 
disclosure, and cost containment activities would nullii-y the desired 
intent of monitoring the quality of care. It has not been established 
that. the cheapest care is the best quality care. 

The American Psychiatric Association has been working diligently 
with its 70 district branches arOlmd the country to promclte and 
improve its peer review activities. liVe believe that this function of 
our orgrmization will provide one of the cornerstones for improved 
psychiatric service. We also wish to stress to the members of these 
committees the importance of maintaining confidentiality, especially 
in the treatment of the mentally ill. The enactment of laws to monitor 
and police fraud and abuse in the provision of service must in no way 
impinge on the confidentiality of the physician-patient relationship. 

It is not clear that the savings to be generated by adoption of more 
antii-raurl and abuse legislation will significantly improve the imper­
fections in the existing medicare and medicaid programs, nor pro­
vide the level of cost containment we all desire. 

Perhaps a system that rewards the efficient, responsible, nonabusive 
practitioners who provide high-quality professional service 8hould 
be devised, rather than perpetuating one which rewards the super­
efficient skimpers and cost-cutters who abuse not only the patient but 
also his fellow professionals, and all of us as taxpayers. 

I can't help but recall the one physician cited in a recent investiga­
tion of medicaid mills who essentially said to a patient, "There's 
nothing wrong with you," and did not prescribe treatment. He woulel 
probably not receive any reimbursement from current programs 
because' he did not provide a treatable diagnosis nor order a battery 
or tests to bolster his clinical professional judgment. 

The American Psychiatric Association wishes to improve the 
quality and delivery of care to the medically indigent and elderly 
population served by the medicare-medicaid programs, and will 
certainly cooperate in efforts to eliminate fraudulent andlor abusive 
practices 'which divert funds from this purpose. 
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However, legislation and regulations that merely foster-the increas­
ing use of organized settings for psychiatric care in order to provide 
closer surveillance and monitoring measures, actually discoura¥es 
the participation by quaJified individuals, and thus serves to deprlve 
these populations of the benefits from high-quality care delivered by 
individual practitioners. 

This doe..'l a disservice to the patients and destroys a pluralistic 
psychiatric profession. 'We believe there must be a better way to 
allow the population receiving public assistance to receive the quality 
benefits available in the private sector from individual psychiatric 
practitioners which was historically the goal of these programs. 

The American Psychiatric Association stands ready to cooperate 
in providing input to devise or develop such programs. 

Thank you. 
Mr. ROGERS. Thank you very much, Doctor, for your statement. 
Chairman Rostenkowski? 
Mr. liOSTENKOWSKI. Thank you, Doctor; no questions. 
Mr. ROGERS. Dr. Carter? 
Mr. CARTER. I have one question. I notice that you state that the 

medicaid mills really charge more-charge $40 to $90 per visit, wlliJ.e 
your charges are $28 to $30 per visit; is that correct? 

Dr. GERS. That is correct, in New York City. The regulations vary 
throughout the cOlllltry; and even in New York State. There are 
separate reglllations for each locality. In New York City, there is a 
limit that an inclividual practitioner can char~e for a full, in this 
case, psychiatric visit. The limit is either $28 or <!l30. 

Mr. CARTER. Why do you think that present legislation leads these 
people to such medicaid mills rather than to the sources of quality 
medical care? 

Dr. GERS. The patients or the entrepreneurs~ 
Mr. CARTER. Sid 
Dr. GERS. The patients? 
1\£1'. CARTER. Yes, sir. 
Dr. GEns. I think the patients seek them out. They are voting 

with their feet. They are going there. They must be getting some­
t.hing. Perhaps it's the fact that they cater to them, they treat them 
nicely; they don't make them wait. They have the same staff there. 
The alternative, very often--

Mr. CARTER. Do thev have board psychiatrists in their mills? 
Dr. GERS. Unfortllllately, I do not know. The material that I h!J,ve 

gotten has been from the Department of Social Services when I had 
asked where is this money going? It does not seem to be going to· 
the individual practitioners. In these shared facilities or mills, there 
are just a handful of them in New York City. I think there are­
maybe less than six. Yet they bill $3 millon; 1,800 psychiatrists only 
billed $9 million or $10 million. 

Mr. CARTER. Thank you for your testimony. 
Mr. ROGERS. I am not sure I understood why the difference. Is there­

any reason for there to be a differf>.llce from what the individual: 
practitioner charges and the group practice? 

Dr. GERS. These are regulations set by the medicaid ac1ministratioll! 
as cost containment reglllations. They want to keep costs down, so. 
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they put a limit. Of course, the clinics are not bound by these rules. 
Mr. J{OGERS. Thank you so much, Dr. Gel'S. Thank you, Mr. Giolito. 

I appreciate your being here. ~ 
Our last -\yitness for today is Dr. Louis A. Finney, Chairman, 

Committee for the Neurosurgical Presence of the American Asso­
ciation of Neurological Surgeons and the Congress of Neurological 
Surgeons. 

I may say we appreciate yO~lr patience in bearing with us and being 
willing to appear as the last wItness. 

STATEMENT OF LOUIS A. FINNEY, M.D., CHAIRMAN, COMMITTEE 
FOR THE NEUROSURGICAL PRESENOE, AMERICAN ASSOCIATION 
OF NEUROLOGICAL SURGEONS AND CONGRESS OF NEUROLOGICAL 
.sURGEONS 

Dr. FINNEY. I hope the last is not least. 
~Ir. ROGERS. The last will be first, as I recall. 
Dr. FINNEY. I am Louis A. Finney, Chairman of the Washington 

Committee for Neurosurgery. 
Thank you for giving me the opporhmity to appear before your 

:subcommittees today. I come as the official representative of the 
American Association of Neurological Surgeons with a membership 
of 1,916 and the Congress of Neurological Surgeons 'with a member-
13hip of 1,796. On behalf of this membership and at the direction of 
the two presidents, Drs. Lester l\IOlll1t and Bruce Sorenson, I desire 
to comment on H.R. 3, the medi(!are-medicaid anti-fraud amI abuse 
amendments. 

,Ve appear here today in support of the efforts of Congress to 
elimhlate fraud and abuse in the medicare and medicaid program. 
We note that the bill under discussion calls for the Professional 
Standards Review Organizations to assume broad and potentially 
dangerous new powers and several new regulatory roles. Are these 
new functions duplicatory of existing Federal functions ~ lYe would 
also like to offer some suggestions for your consideration. Hopefully, 
these hearings will result in a revised version of H.R. 3, which will 
merit broad support. 

We appreciate the concern 0:£ Congress in this legislation and 
conCllr in provider reimbursement solely for rendered services. Third 
parties should not reap excessive profits from the delivery of health 
care to beneficiaries and recipients of Government-sponsored health 
care programs. On the other hand, it must be pre,;:umed that other 
Federal business is transacted with private entities which utilize 
contingency financial arrangements and the services of factors. If 
these business arrangements are heinous, Congr<?ss should legislate 
an end of Federal dealings with any enterprises huving contingency 
financial arrangements or which utilize the services of factors. 

Mr. ROGERS. May I interrupt, or should we wait until there is some «-
showing or evidence of fraud ~ . 

Dr. FINNEY. I merely make this statement: If f.raud is present 
then I think it must be prosecuted in all locations. The presence of a 
factor for the collection of certain bills Jllay not necessarily be 
:fraudulent. 
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Mr. ROGERS. That is what I am saying. Should we necessarily out­
law them all lUltil there is some evidence of fraud in areas? 

Dr. FINNEY. No, I don't think you can. We take the position that 
third parties should not excessively profit from the Government 
programs for health care. 

:Thfr. HOGF..RS. Thank you. 
Dr. FI)l"NEY. Nevertheless) we do support a currently worded sec­

tion of R.R. 3, (a) which bar the use of factoring arrangements in 
the payment of medicare and medicaid moneys to physicians, (b) 
which require providers to disclose upon request specified ownership 
information and information pertaining to business transactions 
with related parties, (c) which. allow Federal access to the books of 
providers of services under medicaid, and (d) which make clear that 
medicaid is the payor of last resort where other payol's might hu,ve 
[tn obligation to cover the cost of services rendered to a medicaid 
claimant. 

Our first area of concern is the interpretation or a shared health 
faeility. ,Yhat are medicaid mills? The present wording of H.R. 3 
an~icipates rules and regulations which would be categorized as shared 
health facilities all multiple physician medical buildings, medical 
groups, medical partnerships, and other sharing arrangements be­
tween financially independent physicians. Almost every physician 
conld be affected by this bill. Do not allow H.R. 3 to specify doctors' 
offices for priority scrutiny by the PSRO. Do not leave the determi­
nation of a medicaid mill to the rulemakers. Congress must write this 
bill precisely so that those facilities thoug-ht to be unscrupulously 
preying on the poor, the near-poor, and the; Government are targeted 
for investigatiOll. At this very time the Medical Services Administra­
tion of the Federal Government is randomly reviewing records 
within the offices of physicians to verify that services billed haye in 
fact been performed. 

Our second concern is the assignment of a priority status for 
ambuJatOl;y health review by the PSRO. The primary review respOll­
sibility for PRSO's should continue to be institutional review. We 
have grave concern that the feasibility and cost-effectiveness of 
ambulatory care review do not justify priority review of shared 
health facilities at this time or in the foreseeable future. As the 
Medical Services Administration eurrently has the authority to 
review physician office records, is this section of t.he bill solely aimed 
at transferring this unwanted and onerous task to the physician 
population participating in PSRO ~ 

Our third concern is the proposed upgrading of fraudulent activi­
ties lUlder medicare and medicaid to the status of felonies. The 
spectre of crinunalism may have lUlforseen effects on both the 
PSRO's and the government-supported health care programs. The 
fear of criminal prosecution added to existing civil liabilities will 
only serve to drive quality physir.ians away from the care of medicare 
bellefidaries and medicaid recipients. 

Such a result is in conflict with the national goal of providing 
access to quality health care for all medicare beneficiaries and medic­
aid recipients. This problem might be alleviated by specifying several 
levels of penalties for abuses including disallowance with automatic 
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'appeal and review prior to formal criminal prosecution for mis­
demeanors of lesser magnitude than over fraud. 

Our fourth concern is the grant~~lg of investigatory powers to the 
PSRO's. These organizations should not have sfiLfCh and destroy 
capabilities. We do not wish to see a law enacted which will create an 
atmosphere allowing the whip-sawing of a profession by various 
government entities. The practice of medicine is justifiably considered 
by the American public to be one of the most admirable of profes­
sions. If we may be pardoned for a historical correlation, please do 
not invoke an era of fear and witch lllmting on the medical profes­
sion. Oongress should consider designating by some index what 
wrongdoing is occurring before allowing expensive investigations of 
the sort advocated in this bill, or the randomized searches now taking 
place. 

",Ve now present a suggestion to which we hope you will give most 
:sincere consideration. The neurosurgical community r~r.:ognizes the 
inherent right of the government to require some knowledge of 
individuals or organizations with which they conduct financial trans­
:actions. Oonsultants for many Federal heaJth care programs are 
chosen after careT<11 review of their credentials. These choices are 
almost uniformly good. 

Instead of discussing felonies and fines, Oongress should consider 
an accreditation program for providers based upon ownership 
information and information pertaining to business transactions 
with related parties. PSRO would appear to have the statutory 
ability to compile the necessary information. All that is then required 
is to authorize PSRO to acknowledge the propriety of business rela­
tionships of providers for participation in medicare-medicaid. Under 
such an arrangement the PSRO's would require initial and periodic 
reports as well as interval reports when any significant change in 
the business aspect of a practice occurs. 

It is our opinion that such an arrangement would be far more 
palatable to the overwhelming majority of sincere, dedicated, and 
honest physicians than the a posteriori penalty provisions of the 
current bill. Such an arrangement would preclude Federal reimburse­
ment to any practitioner with fradu]ent business relationships. An 
OlUlce of prevention is worth a pOlmd of cure. 

Oertainly Congress should refine the vague phrase "in accordance 
with procedure established by the Secretary" and define the role of 
the PSRO's in assisting Federal and State agencies recognized by 
the Secretary as having responsibility for identifying and investigat­
ing patterns of fTaud or :abuse. vVe are of the opinion that the 
PSRO's should have no investigatory powers and no powers to 
recommend indictment .for criminal offenses. Such powers belong to 
the Department of ,Justice or the Inspector General of the Depart­
ment of Health, Education, and Welfare. 

,Ye commend the recognition that health systems agencies and 
State health planning and development agencies need data input 
from the PSRO's. However, we also have concern over the disclosure 
of data genented by PSRO's ane1 request a careful definitbn of the 
term "administrative proceeding" in the following wording of the 



383 

bill "unless such disclosures are made in judicial, administrative, or 
other formal legal proceeding." 

We also realize that all matters of health care are not and cannot 
be attended to in the same manner by all physicians. By giving 
PSRO's the right to determine exclusively what would have been 
best for the patient is giving them a right that few physicians and 
teachers can agree upon to this day. 

In summary, the neurosurgical community does not recommend 
PSRO's performing ambulatory care review or assuming investiga­
tory activities which may lead to criminal prosecution of physicians. 
We feel that Congress should very strictly limit their concern in this 
bill to those types of health service which notoriously prey on the 
poor and near poor. 

We urge the Congress to mitigate most crimina,} activities by 
restricting participation in the meelicare-medicaid programs t~ tli0iO., 
providers acknowledged to have proper business relationships. 

Again, than you very much for inviting me here today. 
I am pleased to state that I have heard today that Federal attor­

neys for the northern district of Illinois anel for the southern district 
of New York have also made the fina'! suggestion to your committee. 
You have now heard it from a provider group as well as a legal 
group. 

Again, thank you very much for inviting me here today. 
Mr. ROGERS. I think it is a good suggestion to look at the business 

relationships, but also I am not sure that that would necessarily do 
away with the need for a penalty. I would think you still might need 
penalties. I think your suggestion of moving into that area as you 
set forth on page 5 has merit. We will look into. it. 

Chairman Rostenkowski ~ 
1\1:1'. ROSTENKowSKI. No questinns. Thank you very much for join­

ing us this afternoon. 
Mr. ROGERS. Thank you so munh. Thank you for being here. 
This concludes the joint hearings; and I want to say how much I 

appreciate the nne spirit of cooperation that has existed between my 
good friend, Dan Rostenkowski and his committee, and particularly 
their staff. It's been a most rewarding experience to llave the joint 
cOlmnittees meet in a, most effective wa,y, I think. 

Mr. ROSTENKOWSKI. Well, thank you, Mr. Chairman. I certainly 
want to reflect the sentiments 'Of the Health Subcommittee of the 
Committee on Ways and Means. ,Ve have enjoyed working with 
you on this particu::tar piece of 1Iegis1a.tion. I am sure that this is the 
beginning of a longstanding relationship, I feel truly that we can 
prove by our cooperation and the cooperation of the department 
heads we listened to that we are on the threshold of putting together 
legislation that will benefit the entire cOlmtry. 

I want you to lmow that as subcommittee chairman, I enjoyecl 
being with you this afternoon. 1md look forward to a long working 

.!I' relationship. 
Mr. ROGERS. Thank you, Mr. Chairman. 
[Whereupon, at 5 :25 p.m., the hearing was adjourned.] 

[The following was submitted for the record:] 



Hon. DAN ROSTENKOWSIIT, 
Chainnan, Su,bcomrnUtee 01t Health, 
Ways ana Means Oomtnittee, 
U.s. House at Rep1'esentatives, 
Washington, D. C. 

384 

UNITED STATES SENATE, 
SPECIAl:. COMMIT1'EE ON AGING, 

lVashington, D.O., Mamh17, 19"11. 

DEAR MR. CHAIR1>!AN: We understand that you are currently considering 
action on H.R. 3/S. 143, the Anti-Fraud and Abuse Act of 1977. In this COn­
l1ection, we are pleased to submit fot the record a summary of the evidence 
relating to the widespread practice of Medicaid kickbacks as collected by the 
Senate Committee on Aging over the past 7 years. 

It is apPi.U.i';llt to us that kickbacks continue to be a rampant business prac­
tice in M(!dicaid despite efforts by the Congress to curb this practice. Yet, only 
one case has been successfully prosecuted under the provhlions of the 1972 
Social Security Amendment (42 U.S. Code 1396 =) which makes offering, 
soliCiting, or receiving kickbacks a misdemeanor punishable by up to a year 
in jail and a $10,000 fine. 

When we asked State and Federal prosecutors why so few kickback cases 
were prosecuted in view of the widespread natm'e of the problem, they told 
us that: (1) the cases are complicated, (2) they require a great deal of man­
power and e}.-pense. This expense, they contend, is not justified to obtain mis­
deme!L'lOr convictions. 

For these and other reasons, we sb:ongly Hupport the provisions of H.R. 
SIS. 143 which would make :Medicaid frauds, including the offering, SOlicitation, 
or receipt of kickbacks, felonies. 'Ye believE' that it is time we crack down on 
the abhorrent practice of ldcl;:backs which rots the taxpayer and contributes 
to ever escalating health costs. 

WIth best wishes, 
Sincerely, 

FUA"K CnURC'lI. 
C7wirman. 

PETE V. DOHENICI, 
Ran7dng Min01'ity lIIember. 

SmiMARY OF EYIDENCE COr.LECTED BY THE SENATE C01r:MITTEE ON AGl:J.'G 
RELA1'ING TO KICKBACKS A:.'IIONG ~1EDICAID PROVIDERS 

(By Senator Frank Church, Chairman Senate Committee on Aging and Pete V. 
Domenici, Ranking Minority Member, :Mach 17, 1977) 

Presented to: Honorable Paul Rogers, Chairman Subcommittee on Health, 
House Commerce Committee; Honorable John E. Moss, Chairman Subcommit­
tee on Oversight, House Commerce Committee; Honorable Dan Rostenkowsld, 
Chairman Subcommittee on Health, House Ways and :Means Committee: Hon­
orable Sam Gibbons, Chairman Oversight Subcommittee, House- Ways am1 

. Means Committee; and Honorable Herman Talmadge, Chairman Subcommittee 
on Health, Senate Finance Committee 

INTRODUC'i'ION 

In 1965, the Congress embarked on a bold new direction in enacting the 
Medicaid program, which consolidated medical assistance programs in an 
effort to bring a great quality of health care to the poor, the disadvantaged 
and the elderly. From 19G6 through 1976, the program expanded ten fold, from 
$1.5 billion to $15.5. billion at the ena of fiscal 1976.1. An estimated 28 million 
Americans are eligible for the program. 

Undoubtedly the program has been a major benefit to the nep-ely who other-
wise would be deprived of any medical services. However, in recent years, there .... 
lIas been increasing concern about the escalating cost of the program. l\Iore 
than half of tIle States have made major cutbacks in their :Medicaid programs 
in the last two ·years. 

To add to these significant worries there is new and mounting evidence that 
the program is not only inefficient but riddled with fraud and abuse. 

1 Cost estimates for fiscal 1977 nre about $18 billion. 
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In the past seven years the Senate Committee on Aging has conducted more 
than 50 hearings related to one or more aspects of the Medicaid program. A 
12-volume report entitled, "Nursing Home Care in the United States: Failure 
in Public Policy" is under way. In February 1976, the Committee issued a re­
port entitled; "Fraud and Abuse .Among Clinical Laboratories", which charged 
that $1 out of every $5 spent for laboratory services unGer Medicare and Medi­
caid is fraudulent. In August of 1976, the Subcommittee released its much 
publicized report on "Medicaid Mills", entitled, "]j'raud and Abuse .Amnng Prac-
titioners Participating in the Medicaid Program." . 

These reports have attempted to provide generic examples of the most fre­
quent !lbuses of the system and to provide some recommendations for the 
benefit of legislative Committees. 

This statement deals with wbat must b~ the most commonly occurrmg scheme 
to defraud the Medicaid Ilrogl':im. The word "kickbacks" and the practice it 
connotes have been found to SOLue degree in every aspect of the Medicaid sys­
tem. Such rebates have the effeC!t of increasing the cost of the Medicaid Ilro­
gram. They undermine the quality of services which are offered smce operators 
become more concerne(l with retatl?s than with care. As this paper indicates, 
the most frequent setting for such, questionable transactions is the nursing 
home. However, increasing evidence 'points to hospitals, medical: practiLioners, 
clinical laboratories, and other suppliers. 

This paper summarizes the evidence collected by the Senate Committee on 
Aging. It concludes that ldcl;:backs .are rampant and that a 1972 law enacted 
by the Congress to make them illegal is not being enforced. It is a plea for 
aggressive action to root out fr:tud and abuse, as promised by the new Carter 
Jldrninistration. 

I. THE NU:MBERS 

In 1975 Americans spent an average of $547 each-or ;2,188 pel' family-for 
health care. Thli< is 3 times as much as was spent for health in 1965 ($39 
billion) and 10 times the amount spent in 1960 ($12 billion). :Measured in 
terms of gross national product, the cost of health has mcreased from 4.6 
percent in 1930 to 8.3 percent today-fully one-twelvth of the GNP at the end 
of 1975. 

The rapid growth in spending is associated with sharp increase in govern­
ment partiCipation. In 1965, public ftmds made up only 26 percent of all bealth 
expenditures; today public funds make up 42 percent of the total. 

:Medicaid is a Federal grant-in-aid program in which the F'ederal govern­
ment provides 50 to 78 percent of the cast of providing health services to the 
aged, blind and disabled The amount of Federal match is determined by a 
State's per capita mcome. As a precondition of participating in the l\'Ieuicaid 
program, the States must agree t() provide at least the following services: 
hospital care, physicians' services, nursing home care, home health care, lab· 
oratory and x-ray services. Other services, such as eye care or dental carer 
may also be offered by the States and qualify for Federal matching. 

Is fiscal year :1975, :Medicaid paid $15.5 billion for health services, Some 37 
percent of the money or over $5 blllion went to pay for nursing home care, 
31 percent ($4.9 billion) was paid to hospitals, physicians' services received 
10 percent of all Medicaid funds or about $1.5 billion. The next largest cate­
gory was prescription drugs at a little oyer $1 billion; dental services were 
funded at near $500 l1'!i1lion. 

The State of New Yc l'k (23.3 percent), California (12.4 percent) and Illinois 
(6 percent) accounted luI' more than 40 percent of all Medicaid funds. 

The U.S. average for per capita Medicaid payments was $66.60 in 1975. New 
Yorl;: was the hig-I) with an average of $180.62 per inhabitant and Wyoming 
was the low with $16.14 per inhabitant. 

In calendar year 1975, the 10 states receivlng the most Medicaid money 
were as follows: 

New YOl'k-$3,252.328.327 
California-$1,483,990,363 
Prnnsylvania-$76S.224,615 
Illinois-$753,tf18.270 
l\fichigan-$677,077,811 
1.Iassachnsett!)-$577 ,115,417 
Texas-$519,912,780 
ObiO-$413,276,4S0 
Wisconsin-$402,0'l9,50;' 
New Jersey-$401,726,751 
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THE GROWTH (.J;' NURSING HOMES 

From 1960 to 1976, the number of older Americans in the United states 
increased 23 percent, from 17 million to more than 21 million. At the same 
time, the number of nursing homes increased 140 percent, the number of beds 
by 302 percent, and total expenditures for nursing hon.e care by more than 
2,000 percent. Details follow: 

1960 

9,582 
331,000 
290,000 
100,000 

$500 

Homes ___________________________________ • ____________ • _________ _ 
ifeds ______________ • ____________________________________________ _ 
Patients _________________________________________________________ _ 
Employees ______________________________________________________ _ 
Dolla rs (milllons) ________________________________________________ _ 

m6 

23,000 
1,327,358 
I, ODD, 000 

650,000 
$10,500 

Percent 
Increase 

140 
302 
245 
550 

2,000 

As noted above, 37 percent of all Medicaid monies or about $5.7 billion went 
toward the payment of nursing home care to some 15,569 nursing homes par­
tiCipating in the program. These facilities represent about 750,000 beds. Clearly, 
Medicaid pays the lion's share of the estimated $10.5 billion in yearly nursing 
home revenues. 

n. THE LAW 

In 1972, the Congress enacted an amendment to make the offer, receipt or 
solicitation of ;:,. kickback illegal-a misdemeanor punishable by a year in jail, 
a $10,000 fine, or both. At the S'l.me time, the Congress enacted an amendment 
(now section 11::2(c) (3» which mandates that no deductions shall be allowed 
for any kickback~, rebates 01' bribes paid under Medicare and Medicaid. Un­
fortunat~!y, ther':: has only been one case prosecuted under the kickback statute 
since :Lts e!,~,C!h:::.tent in 1972 and fue Internal Revenue Service has been any­
thing but' agg'ressive in its enforcement of the IRS Code provisions. The perti­
nent ~tatutl11'Y language follows: 

4:!l UnitecZ State8 Oode Section 1395 

1395nn. Offenses and penalties 
'(a) Whoever-
'(1) Knowingly and willfully makes or causes to be made any false state­

ment or rep"esentation of a material fact in any application for any benefit or 
payment under this subchapter, 

(2) At any time l.."l1owingly and willfully makes or causes to be made any 
false statement or representation of a material fact for use in determining 
rights to any such benefit or payment, 

(3) Having knowledge of the occurrence of any event affecting (A) his ini­
tial or continued right to any such benefit or payment, or (B) the initial or 
continued right to any such benefit or payment of any other individual in 
whose behalf he has applied for or is receiving such benefit or payment, con­
ceals or fails to disclosure such event with an intent fraudulently to secure 
such benefit or payment either in a greater amount or quantity than is due or 
when no such benefit or payment is authorized, or 

(4) }Iaving made application to receive any such benefit or payment for the 
use and benefit of another and having received it, knowingly ancl willfully 
converts such benefit or payment or any part thereof to a use other than for 
the ·].lSC and benefit of such other person, 
"shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
not more than $10,000 or imprisoned for not more than one year, or both. 

(b) ,Whoever furnishes items 01' services to an indiviclual for which payment 
is or may be made under this subchapter and who solicits, offers or receives 
any-

(1) kickback or bribe in connection with the furnishing of such items or 
services or the malting or receipt of such payment, or . 

. (2) rebate of any fee Or charge for referring any such individual to another 
person for the furnishing of such items or services, 
"shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
not more than $10,000 or imprisoned for not more than one year, or both. 
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(c) Whoever knowingly and willfully makes or causes to be made, or indu~es 
or .;leeks to induce the making of, any false statement or representation of a 
material fact with respect to the conditions or operation of any institution or 
faiility in order that such institution of facility may qualify (either upon 
initial certification of upon recertification) as a hospital, skilled nursing fa­
cility, or home health agency (as those terms are defined in 1495x of this title), 
shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
not more than $2,000 or imprisoned for not more than () months or both. 

InternaZ Revemte Oode Section 162(c) (8) 

(3) Kickbacks, rebates, and bribes under medicare and medicaid. No deduc­
tion shall be allowed under l.mbsection (a) for any kickback, rebate or bribe 
made by any provider or se~vices, supplier physician, or other person who 
furnishes items or services for which payment is or may 'be made under the· 
Social Security Act, or in whole or in';'lrt out of Federal funds under a State· 
plan approved under such Act, if such kickback, rebate, or bribe is made in 
connection with the furnishing of such items or services or the making or' 
receipt of such payments. For purposes of this paragraph, a kickbaclc includes a. 
payment in consideration of the referral of a client, or customer. 

nr. THE EVIDENOE 

The Senate Committee on Aging and particularly its Subcommittee on Long-· 
Term Car.e, chaired by Senator Frank E. Moss, have documented in detail the­
extent of nursing home-pharmacy kickbacks. A report was released on this subo 
ject in January 1975 entitled, "Drugs in Nursing Homes: Misuse, High COS;;01 
and Kickbacks". Later hearings disclosed that kickbacks were also common 
practice between other vendors who served nursing homes. Kickbacks were' 
also documented from clinical laboratories to medicaid mills and llursing homes. 

In November 17, 1976 hearings, Senator Fran!\' Church, Chairman of the' 
Senate Committee on Aging, announced his intention to continue the efforts 
toward exposing and correcting fraud and abuse in the Medicare and lVledicaid' 
rrogram which 'Senator Moss has initiated. In that he1\ring Senator Church and' 
the Committee heard testimony that the practice of kickbackS 'Was frequently 
the norm, the way business was done h the Medicaid plOgram. Of serious con­
cern was testimony implicating some welrare hospitals, which historically have· 
not been identified with such practices. 

OALIFORNIA 

In 1968, the Senate Committee on Aging received a report by thp- Attorney 
General of the State of California which charged that it was common practice­
in the State for nursing home operators to require pharmacists to pay 'back a 
certain percentage of the price of nursing home prescription for the privilege­
of providing such services. The amount of kickbacl;: ranged from 25 to 40 per­
cent of the total price of the prescription drugs delivered to the nursing homes.a 

In 1970 and 1971, spokesmen for the American Pharmaceutical Association 
informed the Subcommittee and its staff that kickbacks were widespread and: 
continuing particularly in California. A decision was made to look into the 
question in some detail. 

In cooperation with the Amel1can Pharmaceutical Association, the Subcom­
mittee fashioned a questionnaire which was sent to every pharmilcist in the 
State of California alld to 200 more throughout the Nation. In the questionnaire 
the word "kickback" was defined as: The practice whereby pharmaCists al'e 
forced to pay a certain percentage of the price of nursing home prescription 
drugs, back to the nursing home operator for the privilege of providing those 
services. 

The questionnaire was sent "blind", that is, no one needed to identifybimself 
although many pharmacists took advantage of the opportunity to air their 
grievances. Some signed their names and some did not. 

"Evidence relates prima!ily to "ghetto" llOspltnls which speclnlize in welfnrp vatl~nts . 
3 Report )'Y the l\feili·Cnl Progrum nv the California Department of Justice CharIeR A. 

O'Brien, Clllet Depnty Attorney GeJlerli1 reprinted In hearings by tbe Committee on Aging, 
Cost and Delivery of Services to Older Americnns. "Part 3, Los Angeles, Cnlifornln, 
October 16, 1968. 
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In all, the questionnaire was sent to 4,400 pharmacists j 40 percent, or 1,'1~2, 
were returned to the Committee.4 

Of the 1,792 responses received, 326 or 18 percent states that they had never 
attempted to serve a nursing home. 

Another 18 percent, 328, indicated that they had attempted to deal with 
nursing hom8s but were not approached for a kickback and did not believe the 
practice was wideslrread. 

Some 383 pharmaclsts or 21 percent indicated they had tried to serve a nurs­
ing home, had not been approached for a kickback but had a positi:re· belief 
that they were widespread. 

TJH~ remaining 755 or 42 percent of the pharmacists indicated that they served 
nursing homes and that they had been Ull1/l'oached for a lacl_back. Of these 353 
h:(licated that kicl,backs were increasing, 51 indicated they were decreasing and 
251 felt that they were about the same. 

In othe,' words, 63 percent of all pharmacists responding indicated an actual 
eXIWl'ience ,il: a positive belief that l;;lC'kbac];:s were widespread. 

Pharmacists projected $W,363,OOO in lost accounts from refusing to go along 
with kickbacks in 1971. 

The average kickback was 25 percent, although some were larger. Postmarks 
identifying the State of Illinois among the 200 outside California, indicated 
generally higher kickbacks, but few as high as 50 percent. 

But the pharmacists from all parts of the country did not limit their response 
to the questionnaire. Many provided the committee with written comments and 
with actual name:;; of pharmacists and nursing home operators. In some cases, 
tlley made incredible admissions relating to their participation in forced profit 
sharing, allegeuly to secure and maintain a nursing home account. 

These admissions were made despite the fact that these practices are in 
violation of California law. 

A few pharmacists acceptecl primary or joint responsibility for kickbacks. 
The following comments are typical: "The ethical pharmacists are not usually 
approached for a percentage kickback, most are prearranged by both sides." 
"In orcler to testify I ww ~cl have to nam'.> the most important members of our 
aSRociation. Sorry I'm too small now." "Not being a member of our profession, 
I would not expect you to know how we operate. It is not the nursing home that 
instigates the kickback hut the hungry-for-business members of our group. They 
are the ones who offer the nursing home the 'deal'." 

:\Iost of the replies the committee received are on the other side of the ledger. 
-They eharged that nursing llome operators, driven by inadequate Medicaid 
reimlmrRement rates, were re::;orting to any and all methocls to pick up a few 
..extra clollars. For tlleir part the pharmacists recognized little difference betweeu 
.dist'onnts, collection fees, and rebates. A few were willing to accept as legiti­
mate cliscounts of 10 percent, or less, given for quantity purchasing or to have 
nUt'sing home accountR paid within 30 days. But these discounts were recognized 
onl~' if voluntarily given and if such discounts could be given without inflating 
the costs of drugs to private paying patients to to Medicare and Medicaid. 
From the pharmacist's point of view, a voluntary discount rarelp happens. One 
pharmacis wrote: "I'm afraid to estify. My biggest account is a nursing home. 
If I lost this business, who ",ill sustain me?" 

Another said, "I OW11 part of a nursing home and do not get any prescriptions 
from them, as I wouldn't kid,backto them." 

Still allother commel1tecl: "In one pharmacy we sRrved about 12 nursing 
~lomes. We were requirecl to pay 25 percent to the operatvr Qf several of the 
homes aull lost the business of three of them when we attempted to cut the 
kicltilaC'k to 20 pel'cel1t. The volume lost was in thR vicinity of $5,000 a year." 

One pharmacist note:l: "Your effort is too late. Now many homes are ownecl by 
(!orporations that also own pharmacies and medical supply houses. No kickbacks 
as :;;ncll are neecled, they make it all in the pharmacy." 

More typically. a pharmacist wrote: 
"Gentlemen: This kickback in nursing homes is an absolutely rotten practice. 

And it i::; clemanded by I would estimate at least 950/0 of homes in Southern 
California. Certainly, all large "chain" type operations demand it. These kic!e­
back rlemancls are not only limited to drug services: all suppliers to nursing 

S 
'S~e "Drugs In Nursing Homes: lInsuse. High Costs and Kf<>kbncks". Report by the 

ennte QWl1lnlttee 911 #-f;ln~r l'jubcQmm!ttee on Long-Term Care, January 1975. 
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homes are required to participate-milk suppliers, laundry, food suppliers. 
Even the individual services of physical therapists fall under the demands of 
these --. And that is the best description of most of these operators. I have 
attended their meetings, have known them socially, and have participated in 
their kickbac1t demandi:l. Their sole concern is ior the "buck". Nothing else 
matters. And lowest on the list is the pathetic patient in these convalescent 
homes and hospitals. They are treated as a piece of liYing meat-a commodity." 

Another stated: 
"I am now required to give 30% to one home-have not agreed to it yet-feel 

I wiIi lose the account if I refuse. Another home-Baptist Home-stated that 
their Pharmacy (an independent) always donated enough money to the home 
to cover the drugs purchased. Another home-Jewish home-stated that 15-200/0 
was not enough-claimed they were getting more in kickbacks." 

A lIfassaclmsetts man wrote: 
"\Vtiy is it that a drug store say in Chelsea ... is able to go aU the way 

(20 miles) thru traffic, etc. and service a nursing home jn Newton, Mass., West 
Roxbury, 3\lass., etc. ? 

"Why? Because he is a nice fellow. , , Hell no . , . ldckbacl{s are so prevalent 
that yon would be amazed at the discounts given in cash under the table ..• 
tax fl'ee ... 

"The only way I am able to beat competition on nursing home Rx service 
without giving a 200/0 kickback ... is by 1) delivering papers to patients, 
2) Show movies every week to patients, 3) inscrvice movi~s, 4) tnk", nrine 
samples to the hospital Jab. 

"In my estimate (based on factual iuformation) approximately 990/0 give 
kickbacl1S." 

An Illinois pharmacist wrote: 
"It amazes me that Government on the one hand can shout to the roof tops 

about the high cost of drugs-and ou t11e other hand-piddle and piddle around 
about discounts, IdcklJacks, rebates and such. 

"Remember tllis-in any rebate Situation, the rebate is lld(1ed to the drug bill. 
"It is the patient that pays--
"*Any cost involved in drug distribution system, any cost in accounting or 

any other cost in handling patients' medications-should be refiected or included 
in the daily room rate. 

"*Any person giving or receiving any discount, kickhack or rebate Whatsoever 
should have his license revolred, This includes prepaid vacation trips and such!' 

A Florida lettet' read: 
"Kickbacks" to nursing homes and extended care facilities have been preva­

lent in the Tampa bay area as long as I have been in the drug business; 1958. 
"The practice increased sharply with the introduction of Medicare and 

Medicaid. . 
"I believe very strongly tl1Ut Medicare placed a big club in the hands of 

nursing homes by allowing the nursing home to bill for pharmaceutical services 
and pharmaceutical consulting fees, and not allowing the pharmacy nor the 
pharmacist to effect their own billing; as do otller professionals in the medical 
field. ~'his practice has increased the cost of medications tremendously to nurs­
ing home clientel, no matter who pays the bill. 

"I believe that practice of "kickback" to be present in 95% of homes In 
St. Petersburg, Florida." 

Pharmacists wrote that ldckbaclrs can be cash, i.e., 25 percent of total pre­
scription charges or a fiat $5,000 a year. They can be in form of 10,llg-term 
credit arxangements, or in some cases, unpaid bills to phurmacists. They can be 
in the form of l'ental or space in the nursing home-~$1,OO() a month for a c1of:let, 
for example-or they can be in the form o~ a pharmacy bill to an individual 
patient in the llursing home where the. home keeps 25 percent of the total bill 
as a "collection fee". 

With some pharmacists the kickback is snpplying the drugs, vitamins, and 
supplies at no charge, or merchandise offered to employees at no charge, or 
personal cosmetics and pharmacy 'leeds of nursing home personnel delivered t') 
the nursing home and charged to the home. 

Other pharmacists pay the sulary of certain nursing home employees who are 
ostensibly worldllg for the Pharmacy. Still others noted that outright gifts 
of large quantities of green stamps, new cars, color televisions, hoats,desks 
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and prepaid vacations to Hawaii or Europe are made. Some are required to 
advertise in the home's brochure at ten times normal prices. 

Some nursing homes have opened their own pharmacy and offer shares in the 
corporation to other nursing homes if they agree to use this new pharmacy. 

Examples of each of these abuses are provided below: they are quoted from 
replies the subcommittee received to its questionnaire. 

OASH 

"Another means of kickback is accomplished by just sending over to the 
owners (physician-owners love this one) 20-25 percent of the previous month's 
gross or a pre8ent fee in cold cash every month. Just put eight $50 bills or 
whatever in an envelope and hand deliver it to him or them." 

OREDIT 

"One such method tc which I ha'ie been personally subjected in at least a 
<couple of instances involved very strong pressure to grant excessive credit in 
.amounts never allowed anyone else, In each case, the operator folded, leaving 
me stuck with an uncollectable bill of one to two thousand dollars each time. 

"You might not consider this to be a "ldckback". I do, for its origins, cause 
and effect were precisely the same as in the more formal instances you might 

]lItve in mind," 
RENTING SPAOE 

"Both places wanted me to rent a complete room in ECF plus supplying 
their own personal needs. This (at that time) was about $1,000-$1,200jmonth 
with an estimated percent to volume of about 20-25 percent. The pharmacy 
Who had the 'contract' was renting a linen closet for $700jmonth for "storage". 
The home owner also wanted me to explore with llim the setting up of a 
company to supply these homes (he had two and one in the planning stage) 
since if the supply costs were higher they would do better since they were 
on a cost plus percentage with the health agencies." 

FURNISHING SUPPLms 

"I was requested to supply the nursing home with such things as mineral 
oil, aspirin, gauze pads, tape, etc. free of ('Jlarge. These were thingR that the 
nursing home was being paid. to supply in the daily rates set by the state. 

"I was also requested to mail out prescriptions for drugs that were not used 
but in&tead I was asked to supply things that the nursing home was supposed to 
supply. These were to be charged to welfare but instead send to the patient a 
posey belt restraint." 

HIllING EMPLOYEES OSTENSIBLY WORKING FOR THE PHARMAOY 

"Kickback demands are in various forms, not necessarily cash rebates, Two 
examples m:e: The supplying of certain drugs, vitamins, and supplies at NO 
'CHARGE to the ECF. Paying the monthly salary of a full-time employee 
whose soie duty ds to tell the pharmacy whether the patient is a MEDICAL, 
MEDICARE or private patient in the EO]', tllus obstensibly wmldng as an 
,employee of the pharmacy, but in reality wMiring for the ECF." 

GIFTS OF TRADING STAMPS 

"Kickbacks in tllis area are more subtle. For example, green stamps, adver­
tising in facilities, promotional brochures at ten times the normal prices." 

GIFTS OF COLOR TELEVISIONS AND BOATS 

"I have no real proof of kickbacks on a specific situation as far as cash 
is concerned-however, I do know that on Christmas of one year, color TV's 
were delivered and paid for by one of the stores-also, the following year a 
"boat was gIven-also, massive amounts of trading stamps are sent to the 
:facility" . 



.. 

Ii 

391 

PREPAID VACATIONS 

"In this area the 'kickback' is in the form of personal gfatitude such as 
prepaid trips to Hawaii, japan, a new desk, free use vf a ski cabin, beach 
house, or other valuuble usage." 

ADVERTISING 

"Because of my refusal to 'buy advertising space' in their monthly nursing 
home newsletter (a three-page affair) priced at $124 per month (my Nbate 
computed at 10 percent of medical charges and 15 percent of private Illltient 
charges), I was dropped as the pharmacy to provide services. Whether I buy 
advertising space or Slip them the money in cash under the table it is still 
graft and I certainly hope you are able to stem this horrible practiee. I 
wrestled with my conscience as to .whether I should suffer the $15,000 a year 
loss 0'[ ",'hether I should "make up the difference" on charges for my new 
prescription for the private patients that would be reimbursed under extended 
Medicare fund::;. You would be absolutely amazecl at the amount of Govern­
ment money being sopped up by these "extra billings'." 

AUTOMOBILE LEASING 

"Another approach is th~t 1)£ auto leasing for the home's administrator. 
Maybe given him as a fringe benefit of his job by the own,ers. AU kinds of 
things can be worked out by the leasing company whereby it is almost com­
pletely tax deductible. Most pharmacies have delivery cars, usually small and 
compact cars with low monthly leasing fees. ~ow, new Mark III leases for 
$225/month and a VW delivery car for $50 monthly. The leaSing agency writes 
up any kind of lease it wishes; it can lease the Mark III to the rest home 
owners for $75 per month and charge the pharmacy $200 per month for the YW. 
Everybody i!: happy, IRS cares not because somebody is going to write-off 
the car as expense anyway, no cash has been lifted from the pharmacy so no 
books have to be juggled, and you get the business." 

PURCHASING SHARES OF S'.rOOK IN '.rHE FACILI'.rY 

"Owners of nursing homes in O:1r area have joined forces and opened 
pharmacies which only service nursing homes. They then offer interest in their 
phtl.rmacy to other nursing home operators if they will use the pharmacy. 

"One nursing home approached drugstores in our area as to the amount of 
kickback they would give to get the drug business. It was given to one drug­
store. This went on for some timEl!. Then the manager (a circuit judge) asked 
the drugstore supplying drugs to nursing home to buy stock in said nursing 
home for the business. This he wouldn't do and business was taken away and 
given to a drugstore that did. The amount of stock in corporation was $5,000." 

Many pharmacists wrote of their serious concern about the conflict of 
int(;rest presented where the ownership of the pharmacy and the nursing 
home overlap. One side of the argument is the ability to manipulate prescrip­
tions to bill the Government and the other related to the ability to cover up 
mistakes: 

Another reason I have never pursued nursing home accounts is because 
they are always having drug problems as most of them are operating without 
pharmaceutical assistance and often request drugs to cover UP . .flome they have 
borrowed from another patient. They have a number of l,'6aSOnS for requesting 
drugs early and an investigation will show that many laws are being violated 
claily ancl r don't intend to practice in this maImer. 

Several pharmacists believe that inadequate nursing home rates encourage 
nursing home operators to make a profit elsewhere. Many also felt that reim~ 
bursement formulas for welfare medications are too low, stating that the 
necessity' to pay kickbacks leads pharmacists to many shortcuts. As an illus­
tration, one pharmacist noted that a prescription might cost $4.50 plus a fee 
of $2.30. This was the most welfare would allow as a fee. Thus the total 
price of the prescription would be $6.80 and with a 25 percent kickback of 
$1.70 only 60 cents would be left over for profit, salary, rent, etc. 

According, some of the pharmacists admitted: 
(1) Billing welfare for non-existent prescriptions. 
(2) Supplying outdated drugs or drugs of questionable value. 
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(3) Supplying stolen drugs which they have purchased or supplying dis-
carded drugs (those belongi...ng to dead or discharged patients). 

(4) Supplying drug samples which they have received free of charge. 
(5) Supplying generic drugs and charging the State for brand name drugs. 
(6) Dispensing less than t.he I,rescribed amount and billing for the full 

amount. 
(7) Raising t:qe amount prescribed by the coctor (kiting) and billing for 

the same. . 
(8) Billing for refills not dispensed. 
(9) Receiving payment from a patient and submitting invoice for payment. 
(10) Using a particular line of dl'UgS because the manufacturer has D. price 

list where every item is listed at a higher 'price than is actually charged. 
By using SUCll products the pharmacist can charge the State more and make 
1I. higher profit. 

The practices above are highly questionable and in most cases clearly 
illegal. Thqre are many reasons for the prevalence of these practices but the 
prinL'l.ry cause is thp. reimbursement system for nursing home drugs. . 

How dces this !>ystem work1 Ohviously, there are many variations among the 
50 states but in general the practice works as follows. The phal'macist presents 
a bill (often unitemized) for prescriptions to the nursing home. The nursing 
home then bills en h individual patient, collE:cting from those who pay for 
their own drugs and sending the balance to the State welfare department or 
to Medicare for payment. Neither the welfare department nor the Medicare 
intermediaries examine the bIllings very carefully. Most are paid automatically. 
Upon receiving payment from these third party payers, the numing home then 
reimburse the pharmacist (often keeping a prearranged percentage for han­
dling", ett:.) 

This policy df allowing the nursing home to act as the "middle man" 
between the pharmacy (which supplies t~e drugs) and the source of payment 
(private patient, Medicare or Medicaid) creates an inviting atmospllere for 
abuse. The shortcomings of this questionable policy are obviuus: 

(1) Medicare, Medicaid, and thp private patient have no idea what they are 
pnying for. The bill does not come from the ph:n'maci!'t, but from the nursing 
home, and it is often unitemized. Close scrutiny of aiAll is extremely difficult, 
if not possible. -

(2) "Cozy" relationships between pharmacies and nursing homes are encour­
aged whereby both parties can benefit at the expense of the private patient 
alld the public. With the ta:J.."payers $2 out of every $3 that goes into nursing 
homes, the implicati.ons of a nursing home owning its own pharmacy are all 
the mO\'e serious. 

(3) In tlie end, piWrl',lacies and nursing he;::; ,~~ '''nd it easy to cover up 
mistnkes and illl'r!lllSe their profits. 

In order to obtain the nursing home operator's view of this question, Senator 
Moss directed that a questionnaire be sent to every administrator/owner in 
the State of California. About 2,050 questiollnaires were sen~ out, 619 01' 30 
pereen t were returl'.ed. 

Of the 619 returns, only 20 nursing' home operators indicated having an 
interest in a pharmacy; 60 percent (:;73) indicated that their nursing homes 
were served by more than one pharmacy; 78 percent (484) nursing home 
providers stated that they had neveJ: offered or accepted a kickback; 67 percent 
(415) indicated they did not believe kickbacks wre widespread. 

For the most part, nursing home owners were much less free with their 
additional written comments. The comments that were received related to the 
definition of the word "kickback" and to the inadequate nursing home reim­
bursement rates. 

Nursing home. operatoi's went to great pains to emphasize a difference 
between unearned "kickbacks" or other considerations and earned service dis­
counts. They pointed out that in many cases, nursing homes bill all the patients 
in their homes and that they collect the money from their individual private 
paying patients. This saves the pharmaCist the cost of billing and collecting 
from nursing hOmeIJatients individually. It also allows the pharmacist to 
receive a lump sum payment· which· is paid by the nursing home on bellalf 
of its patients. • , 

If the pharmacy were troubled'to collect fl:0in individual patients, presmn­
ably it would have. to wait longer for its payment. In the case of Medicare 

II 
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and Medicaid, -pharmaei(lf! onen have to wait :for months for final -payment, 
The nursing homes feel they create a cash flow for the pharmacist and that 
they guarantee payment from individual private paying patients, For this: 

.. service ancl because of the large quantities of drugs purchased, many nursing 
home operators believe that they are entitled to a cut or discount. 

The following comments are typical: "Everyone gets their cost except the 
nursing homes so they must accept discounts from the pharmacy". "Kickbacks 
are wl'ong in any field, however, I do not feel a discount for buying volume 
merchandise and providing booldreeping services for billing ure wrong. Dis­
counts are part of the American scene." "The common misconception is that 
a pharmacist should receive retail prices for, let's say, 400 prescriptions de­
livered to the nursing home and which the nursing home collects for the phar­
macy, guaranteeing payment. An arrangement involving a fee for nursing home­
services should be recognized as legitimate. Some pharmacists want full retail 
for a 'wholesale' account and don't care who pays. Nursing homes in most 
. cases bargain for better prices and pass at least part of the sayings on in 
tf'rms of reduced costs, or as discolmt~ ;:aken, etc., to their patients private 
and Medicare.": 

Clearly, the results of the two questionnaires indicate two differing pOints 
of view. On the one hand, pharmacists indicate they are forced to pay a kick­
back as a precondition of obtaining a nursing home account; on the other 
hand, nUrsing homes c1:tim they are legitimate discounts justified by their 
quantity buying or because of "billing services" performed for the pharmacist. 
The line bem'een "kickbacks" and discounts is perhaps difficult to draw. How­
ever, there are several factors which should be considered. 

Is the arl'angement between the parties disclosed? 
Is the "discount" voluntarily given or is it mandatory? 
Is the "discount" a -prerequisite of doing business with the nursing home? 
Is the amount (or percentage) of the discount nominal or exceSsive? 
The Committee Staff next decicled to discuss the alleged problems directly 

witll the industry. Officers and members of the American Nursing Home 
Association met with Senator Moss and the subcommittee staff and pledged 
their best efforts toward preventing kickbacks. They offered to define the 
relationship between the nursing home and the pharmacist and to distinguish 
kickbacks fl'om earned discounts. The Association ill fact apPOinted a blue 
ribbon panel, promising the subcommittee a full report addressed to tllese 
objectives. Their efforts resulted in a 2% page list of "suggestetl principles" 
in which the term "kickback" is not even mentionpd. The essence of this docu­
ment is one line: "The financial arrangement between the pharmacist and the 
nursing home should be fully disclosed." 

By contrast, spokesmen for the National Council on Health Care Services 
(NCHCS) gave the problem far greater attention in 1973. A -press release 
from NCHCS says in part, "NurSing home 'kickbacks or rebates' pose a seri­
ous threat in the relationship with the pharmacy profession and in the opti­
mum delivery of health care;" T!le executive vice president of NCHCS offered 
some definitions: 

"Rebate-Wllere a home takes back a dollar percentage of all drugs deliv­
ered. Certainly illegal for Medicare drugs when only reasonable costs are paid 
for, a bit unsavory "'h~n applied to Medicaid drugs, and hardly conscionable 
when an unreported rlit is made on private patient drugs. 

"Kickback-Similar to rebate, only more so, usually with an 'under the 
table' connotation. 

i '·Discount-If unearned, then in the same category as rebates and kickbacks. 
"Earned discount-When a nursing home is rendering a service fm' the 

pharmacist which he would normally be required to periorm, such as billing 
and collections, where the nursing home, like Bankamericard and similar bank 
credit cards, guarantees payments to the pharmacist for all dl'ugs ordered; 
and \.-11ere the pharmacist gives a nursing home a service or V'olume-discolmt, 
as most suppliers do for other goods and services, the National Council of 

.. Health Oare Services believes that a discount cnn and should be offered by 
the pharmacist in return for· services rendered; 

"Ou the other hand, if a nursing home ·demands a reduction in charges 
from the pharmacist without offering !lny compensatory advU!ltages to the 
pharmacist, an unwarranted situation id occurring and should not be counte­
nanced." 

87-626-77--26 
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R.B. 1: KICKBACKS MADE ILLEGAL 

As noted above, there was no specific prohibition against kickbacks until 
Novemher of 197~ when Public Law 92 603, section 242, became law (other­
wise known as 42 U.S. Code section 1395nn). The law made kickbacks a mis­
demeanor punishable by a year in jail, a $10,000 fine, or both. 

KICKBACKS CONTINUE 

In early 1974, the Committee sent its same questionnaire to 100 pharmacists 
who had responded in 1972. The overwhelming response from those who had 
previously stated kickbacks were widespread was that the practice was con­
tinuing unabated. 

In order to further document this practice the Committee asked for testi­
mony from the California Pharmaceutical Association. Mr. Charles D. Brown, 
President of that association, appeared before the Committee on November 13, 
1975. :vIr. Brown was reminded of his 1972 response to the Committee's ques­
tionnaire in which he stated that pharmaceutical rebates were running rum­
pant in California. Senator Charles Percy asked him whether this were still 
the case. Mr. Brown responded: 

"Yes, it is; especially in the metropolitan areas."s 
He estimated that 40 percent of all pharmacists participated in rebate 

schemes, again noting concentration in the urban areas. He said that he 
personally had lost 5 accounts because he refused to go along with kickback 
r':!quests. The dollar volume of those lost accounts he estimated was $200,000. 

He described several new kickback techniques. The first involved the home's 
charging the pharmacy a fee, purportedly to store drugs in the facility (the 
only storage involved may be the prescription bottles for the patients). He 
said that many operators were demanding service from pharmacies which 
offered unit dose concept in terms of reducing medication errors but he 
objected to operators insisting pharmacists install such systems in order to 
vbtain the nursing home's acco)lnt. This is particularly true, said Brown, 
when the unit dose systems turned out to be owned by a medical supply firm 
in turn owned by a major nursing home chain (which was the parent company 
of the home he had asked to serve. 

He added tht the new regulations which require nursing homes to employ 
consultant pharmacists has been exploited by nursing home owners to the 
point of being a kind of kickback: 

"There is nothing in the State law which l'eguirel3 a facility to :::eimburse 
the pharmacist for those services. Therefore, pharmacists are using this as 
a tool to obtain accounts and nursing facilities are saying, "If you want to 
retain the acount, you will not ask for this amount, but you will perform 
the service,"6 

Brown stated that p1'1vate paying patients and Medicare were absorbing 
the average 25 percent kickback that is required to obtain a nursing home 
account. "('1') he m;ethical provider makes .:rooney and the ethical provider 
loses business." He added that the intervening Federal statute, 42 U.S.C. 
139G, enacted by the Oongress in 1972, has had "no effect" on the kickback 
problem. He stated that if a few providers were prosecuted, "the practice 
would diminish considerably," "We feel that mandatory penalties along with 
compete restitution should be required", he said,7 

In early 1970, the Oommittee received a number of serious allegations from a 
former nursing home operator licensed in the State of Oalifornia. He asked 
that his name be withheld, fearing possible reprisals and the safety of his 
family. He alleges "pyramiding" of nursing home ownership. He said he had 
partial control of 4 nUl'\Sing homes, yet never investe(l any of his personal 
capital. He alleges declaring only 30 percent of his annual salary for income 
tax purposes. He states he had the free use of leased cars and credit cards. 
He admits paying physicians and hospitals $50 for each patient referral. 

"Medicare and l\Iedicaid Frauds, Hearings by the Subcommittee on Long-Term Cnre, 
Senate Committee on Aging, Wnshington, D.C. November 13, 1976, p. 265. 

• Ibid. p. 263. 
7 Ibid. P. 264. 

" 
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When aslmd ahout the current levels of rebates or kickbacks in California, 
the former nursing home administrator and owners said the following were 
average rates paid to nursing homes: 

1. Pharmacies pay 25 percent. 
2. Physical and Occupational therapists 50 to 60 percent. 
S. Food supplies, he said were competitive except that some owners were 

supplied fooo. for their personal use. 
4. Laundry-he alleges that no rebates are paid as the industry is controlled 

by organized crime. 
5. Undertakers pay 20 percent. 
6. Cemetary lot sales, including tombstones, may bring operators a 20 percent 

rebate. J 

7. Contractors pay 10 percent of the gross construction price of a new 
nursing home. 

State and Federal authorities are investigating these allegations, which are 
considered highly credible. Our Committee has hard evidence to substantiate 
the 25 percent pharmaceutical rebate. 

The Committee staff has also documented numerous examples of kickbacks 
betwo:>en clinical laboratories and Medicaid practitioners in California .. Cali­
fvruia and Federal authorities have been apprised of these fundings. California 
Governor Edmund G. Brown, Jr. and Secretary of Health and Welfare Mado 
Obledo recently announced a major initiative to crack down on fraud and 
abuse in the State of California.s 

FLORIDA 

Following publication of the report, "Drugs in Nursing Homes: ]\,Iisuse, 
High Costs and Kickbacks," published by the Subcommittee on Long-Term Care, 
the Secretary of tIle Florida Department of Health appointed a Committee 
"to investigate and determine if the general allegations made in the 'Moss 
)~eport' about drug kicltbacks frOm pharmacists to nursing homes is a practice 
in Florida, and if so, to what extent." 

Under the direction of Jack H. Jones, Coordinator of Pharmaceuti~al Serv­
ices, the Committee sent a questionnaire to every pharmacist in the :::Itate of 
Florida. Some SO percent of the 86S questionnaires were returned. 

TwentY-five percent of the responding pharmacists said they had been 
approached for a kickback {as compared to 42 percent who told the Senate 
they were approached in California).9 

Some 90 percent of the pharmacists in Florida indicated their belief that 
kickbacks were widespread between pharmacists and nursing homes (as com­
pared with 63 percent of California pharmacists who thought so). 

About 50 percent of Florida pharmacists said that it WUIS necessary to give 
a kickback in ordei' to obtain a nursing home account and about this same 
number said they had lost accounts because of their refusal to go along with 
requested rebates. 

Only one quarter of the Florida pharmacists reported that ldckbacks WE're 
increasing; about 60 percent said the level WUlS about the same and the 
remainder thought that kickbacks were on the decline. 

In a similar survey of Florida nursing home operators, over 90 percent 
reported they had neither been approached for a kickback nor hnd solicited 
such payments. As noted, in the Senate survey, 78 percent of all nursing home 
operators in Cal (lumia auswered similarly. 

The Committee concluded its report as follows: 
One general conclusion which encompasses the entire scope of charge to the 

Committee was reached by llllanimous consent of the members. That conclu­
sion is that a definite problem exists in the state of Florida with respect to 
rebate and kickback arrangements between vendors and nursing homes and 
that some remedial action, whether legislative, administrative or both is 
necessary." 10 

8 Medicare and MedlcaidFraul1s, Hearings by the Senate Committee on .Aging, Part 9, 
March 9. 1077. 

• Final report of the Department of Health and Rehabilitative Services Nursing Home 
Pharmaceutical Services Study Committee and cover letter to Senator l)'rank E. Moss 
conveyed to the Senate Committee on .Aging on February 16, 1976. 

,. Ibid p. 44. 
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More specific conclusions offered by the Florida Committe('. inclucle: 
"Present laws and administrative rules are either not stringent enough or­

are not being enforced to a degree that serves as a det~,.rrent to nursing homes 
and vendors against engaging in unethical financial arrangements." 

"Excessive discounts, rebates, and kickback situations exist in Florida to. 
the financial detriment of the nursing home patient and the taxpayer." 

"Both the vendor and the nursing home must share tl1e blame equally whell! 
a financial arrangement contrary to public policy is entered into." 

"It is the best interests of all concerned-the patient, the nursing home,. 
tue vendor, the relatives or guardians of the patient, the taxpayer, and the· 
government-to provi,le strong sanctions against unethical financial arrange-· 
ment. A chain is only 'as strong as its weakest link, and it is the opinion of the­
Committee that no nursing home or vendol' whose primary concern is excessive· 
profits will be able to concentrate in patient services to the degree that will 
guarantee an acceptable level of quality." 

The Committee added that both pllarmacists and nursing home operators: 
must share the blame for kickbacks. They declared: 

"The only discount a nursing 110me is entitled to is that discount in return. 
for reciprocal services provided to the vendor." 

In short, the Florida Committee stated that "it does not believe a party to· 
snch contracts should be able to receive 'something far nothing.''' Any in­
equity in arrangements between vendors and nursing homes shoulcl be investi­
gated through a cross audit, that is an audit of the books and financial records 
of both parties. It also recommenrled that "aU contracts between vendors and 
nursing home be on file with the Department ar,d open to public inspection 
ancI that all financial arrangements including discounts be desc~lbed in 
detail.ll. 

WISCONSIN 

In July of 1975, an investigation by the Milwaukee Sentinel revealecl I.t! 
pattern of illegal kickbacks between pharmacies and nursing homes in that 
State. Specifically, the Sentinel reported: 

One pharmaCist had been paying a nursing home $3,000 to $4,000 a year' 
f"1' the privilege of selling drugs to the home's Medicaid and private patients._ 
'.1:he e:!!:act amount, he said, was based on a bed count formula. 

Another phal'1llacist estimated that he had paid more than $25,000 to a 
nursing home in ldckbacl;:s from the sale of drugs to its Uedicaid and private' 
patients. 

A Catholic: nursing home dropped the pharmacist servicing its patients 
after he l'efused to kickback a portion of his profit on each Medicaid prescrip­
tion.12 

Partly as a result of these disclosures, a Federal grand jury investigation, 
was opened under the direction of William lIiulligaH, United States Attorney, 
Eastern District of Wisconsin. Aiding in the investigation is Lt. Governor' 
Martin J. Schreiber, who bas an active interest in nursing home problems for 
several years. 

According to the Sentinel's survey, nursing home-pharmacy l<:ickbacks are­
a significant problem in Wisconsin. W. Allen Daniel, Executive Director of 
the 'Wisconsin P111!l'maceutical Association acknowledged that kickback schemes 
exist. Speaking for his Association, he said: "W~ are adamantly opposed and 
conclemn both the nurSing home administrator Wh0 would demand such im­
proper considerations from the pharmacist and th!: :!)ual'1llacist who would 
accept the contmct." According to Sentinel sources, tbe '.lverage kickback in, 
'WisconSin ranges from "token tlmOlmts up to 30 percent of sales." ~3 

IT,LINOIS 

In 1971, Senator Moss received a letter from an Illinois certified public· 
accountant wllich triggered hearings by the Subcommittee 011 Long-Term Care· 
in that State. The CPA i.mplored the Senate to do something about tlle kick­
back problem. He said that the following was true with respect to a chain of' 
nurSing homes with whose books he was familiar: 

11 Ibid, quotations in this pnrngrapll found on page 45 and 46 ()f the report. 

C 
l!! "Druggist Kickbacks Bared," Milwaukee Sentinel, July 7, 1075, p. A1 by Gene­

unninghnm !lnd Dan Patrinos. 
"'IbId, p. A1. 
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1. The pharmacies which supply these llt\rsing homes have agreed to a 
o/'kickback" to the home wliichaverages out between 25-30 percent on all pre­
,scription drugs delivered to the home. 

2. A 50 percent across the board "kickback" is given by the pharmacies on 
;all welfare prescription (prescriptions paid for in part by a third party)." 

The existence of some kickbacks was quickly confirmed by a questionnaire 
-to 100 Illinois pharmadsts and by an HEW Audit Agency report. The audit 
.agency noted that the Illinois reimbursement formula for drugs could lead to 
high profits, which could be u"ed to pay kickbacks. Illinois paid pharmacists 
their average wholesale cost plus a profit of 30 l)ercr;nt, plus a constant factor 

-of $1.35 per prescription. 
One result from this letter was the full-scale study of practices in the State 

'of California reported above. Tile same questionnaire was sent to 100 pharma­
dsts in the State of Illinois. Some 58 percent of those wbo replied indicated 
they had been approached for a kickback or believed that they were wide­
spread. 

The U.S. General Accounting Office also found evidence of nursing home 
pharmacy kicldJUcks in its April 23, 1975 audit of the S~ate of Illinois, ell­
titled, "Improvements Needed in the Medicaid Program Management Including 
JnYestigations of Suspected Fraud and Abuse," prepared at the request of the 
'Senate Finance Committee. GAO, in part, verified findings by the Bmeau of 
llealth Insurance. Specifically, there were no prescripUons for 17 of 363 claims 
which a pharmacy had submitted to Medicaid for payment. Moreover, a 
-pharmacy paid $4,500 a month to a management company for services per­
formed at four nursing homes. The management company was owned by the 
spouses of the owners of the nursing homes. BHI officials were- told that the 
'f'eryices performed were reviews of patients' charts to determine the accuracy 
·of nledications ordered or dispensed. 

Howeyer," reports GAO, "BHI Region V officials believe that the payment 
may have been in the form of a kickback for the privilege of obtaining the 
-nursing honles' drug businlo'sf-\." 

On February 5, li.l7D, Uniteel States Attorney Sam Skinner, Northern Dis­
·tl'ict of Illinois, returned an indictment against eight de:fendants and owners of 
-the above llm!'i!lg ::;'omes. The indictment charged a conspiracy to defraud the 
gOYl'rnment under the terms of 'l'itle 42, United Stut,:s Code, Section 1396. 
'(These were tIle first indictments under the 1972 law enacted by the Oongress 
to try to stem kickbacI,s). The indictment charged that the Ideal Drug Com­
pany paid a Idckbacl;: equal to $5.00 per month for each patient at the Ever­
-green NurSing Home whose drugs coul1 be and were paid for by Medicaid. 

~Ulegedly, Ideal Drug obtained the money from its cash receipts without 
recording that amount as part of income to or as a disbursement of the com­
pany. It was illrther agreed that tbe Idckbacl;:s from Ideal Drug were to l,e 
-paid to Multicare Management Company for distribution by nIulticare- Man­
'agement Company to varions individuals who, either personally or tlll'ough 
tlleir spouse, held an ownership interest in Evergreen Gardens Nursing Home, 

-The indictments also specify that it was part of the conspiracy that the tl'tlfr 
'nature of the kickbacks paW through lIfultic3.re be concealed by Ideal Drug 
from the government by labeling the kickbacks as tees for consulting services 

:although no consulting services were llrovicled by :MuI;j"are lVfanagement to 
Idlo'al Drug. It was also part of tIle cOllspiracy that tIt\! IdeklJacks not al)pea!' 

-On the books of the Evengreen Nursing Home. 
As a. final postscript the in<lictmlo'llt charges that defendants made an entry 

-in the books of the Evergreen Gardens Nursing Home illdicating that.. Multi­
. care owned Evergreen $4,500, after the defendants became aware of (Ui investi­
gation by the Bureau of Health Insurance. 

Testifying before tIle Senate Committee on Aging on November 17, 1976, Mr. 
-Skinnel' reported that his office had obtained n. cOllyiction llgillnst the named 
·dlo'fendants who among themselves controlled almost 25 l)ercent of the nursing 
homes in the State of IllinOis. In addition to incarceration for about 90 days 
-each the operators were finecl some $900,000 by the Court. Mr. Sldnner ques­
tioneel the fiscal integrity of the Medicaid program, calling it the "biggest rip­

·off in history." 14 Although he obtained the fil'st convictions under the :.072 law, 

H )fpdicareand 1\fedicnlil Frauds, HearIng by the Senate Committee on Aging, Part 7, 
:November 17", 1076 unpublished. 
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Skinner argued that the penalties for offering" recelvmg or soliciting kick­
backs in the l\Iedicare or l\Iedicaid programs be strengthened to felonies. His 
recommendation, also concurred in by Assistant United States Attorney, George 
Wilsop, Southern District of New York, has been integrated into H.R. 3, the 
Anti-Fi'alld and Abuse bill, introduced by Congressmen Dan Rostenkowski and 
Paul Rogers in the House of Representatives and by Senator Herman Talmadge 
in the Senate. 

CLINIOAL LABORATORY KICKB<l.CKS 

In September of 1976, the Committee staff documented one example of kick­
backs between clinical laboratories and a physician who had a large volume 
:\:Iedicaid business. Knowing that the practice was clearly illegal, Committee 
investigators set out to find Wl answer to an essential quef:ttion: how common 
was the practicf!? j.Jl extensNe discussion among the staff of the Committee 
on Aging led to th,e conclusion that the best way to test the extent of such 
practices would be to simulate the actions that would be talr€'1 by an indepen­
dent physician beginning p, practice specializing in public aid (welfare) 
patients. ~·o this purpose, it was decided that a storefront clinic would be 
opened in an appropriate area. Only from the perspective of the practitioner, 
at street level, could the Committee gain information on the mechanics of these 
highly questionable operations. And only through understanding the mechanics 
of the operation could effective corrective legislation be proposed. 

A decision was made to go ahead with this plan in conjunction with the 
Better Government Association (BGA) of Chicago, IllinOiS, a non-profit, non­
partisan civic organization which has cooperated with the Committee on Aging 
for more than 6 years in a number of areas of investigatiop Subsequently, due 
to considerations of time and money, the BGA assumed primary responsibility 
for setting up and operating the storefront clinic with Committee staff present 
only as observers. Two TIlinois pl1ysicians cooperated with investigators to the 
extent of allowing their names to be used. 

A small storefront was rented at 1520 West l\Iorse in the Rogers Park area 
of Chical!'ll. This neighborhood has the highest proportion of aged in any urea 
in Chir.ago .. _ and possibly one of the highest in the Nation. A sign announc­
ing tte opening of the clinic was placed in the window. A number was listed 
with ~he statemeni~: Professional Inquiries Invited. Mr. Douglas Longhini, a 
FGA b~vestigator, ),osed as a business representative of the two doctors. Work­
in!; with the BGA personnel was Producer Barry Lando and other individuals 
fron: tlie CBS television program "60 1\finutes," who mocli:fied the storefront 
clinic. They ins~alled special lighting and a one-way mirror, hoping to film 
those who enter ed the clinic offering kickbacks to the disguised BGA investiga­
tors. 

Over the next B weeks, business representatives from more than 12 labora­
tories doing ill ne than 05 percent of the Medicaid business in the State of 
Illinois visited the storefront clinic. All but two offered some form of induce­
ment or kick,lack. The offers ranged from an "educational program" for 
phYSicians in l'illing proceelures, to maximize return from public aiel, to cach 
rebntes of mOl'-:- than 50 percent of gross payments received from Illinois 
Department of Publ'{' ,1~tc1. 

In addition to Mr. Lul1ghini, Mrs. Geralyn Delaney, A BGA secretary, was 
present during each of t'le interviews which took place, recording the conver­
sations that took place iu ,,1l~~·thanel.15 At times, BGA Investigators Patrick 
Riordan was present. Mr. Reckte.!lwald and David Holton, temporary investi­
gators for the Senate Committee en Aging, were present on several occasions, 
posing as maintenance men. As an example of what transpired in these visits 
the following exchange between 1\;1'. William Footlick, owner of Division 
Meelical Laboratory, said to be the lnrgest lab in terms of public aiel business 
in the State of Illinois, and Douglas Longhini is reprinted below as taken from 
Mrs. Delaney's sworn statement: 

(Mr. Longhini asl,ed what arrnng~ments were maele.) 
Mr. FOOTLICK. "A percentage of the volume of business in dealing with public 

aiel." 

" Pnrt1cIllnr cnre WAS token to mol<!' ~ure thnt no Fedcrnl or StAte lnws were broken 
in thl" ~ffort. Illinois hns 0 stntute whirh prohihits electronic recording of con:>ersntlons 
llllleRiI 011 partles cOIJsent to it. Accordingly. the best nlternntive nvoiloble wns steno­
grnphl~ recording. 
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lIfr. Longhini asked Mr. Footlick how many square feet the lab would 'need 
to draw the blood. 

lIfr. FOOTLICK. "A blood drawer, chair, and cabinet." 
-- Mr. Longhini stated the Clinic's rent is $450 a month. If the clinic's business 

is brisk in the beginning the clinic could get that $450 back in rent. 
IIfr. FOOTLICK. "Oh Sure, $5,000 to $6,000 a month." 
Mr. Longhini asked whether the clinic would get $5,000 to $6,000 a month 

for rent. 
lIfr. FOOTLICK. "Sure * * * vohuue of people." 

... 1Ifr. Longhini asked if the clinic would sign a lease. 
Mr. FOOTLICK. "Sure * * * wouldn't be able to refer to rent until we look at 

volume. We would have to renego'ciate the lease." 
Mr. Riordan asked whether the clinic's rent would change four times a year. 
Mr. FOOTLICK. "I don't think it would be fair to do once or twice and get 

good idea of volume." 
Mr. Riordan asked whether Mr. Footlick's firm provides a technician to draw 

the blood. 
Mr. FOOTLICK. "Depends on volume." 
Mr. Longhiniasked Mr. Footlick if the clinic gets a rebate off the volume. 
Mr. FOOTLICK. "A rose, is a rose. I look at it as a rental." 
Mr. Longnini asked whether the clinic was safe from the FBI. 
Mr. FOOTLICK. "FBI frowns upon an incentive for the doctor to draw in a 

lot of '" * >I< on kickback system * * * I justify it would cost more to bring the"e 
patients to the lab than if I were to do the work here." 

p,..ll in all, the offers received by BGA persolHel ranged from 'a small discount 
offered tl) private patients to the full paclmge offered by Mr. C.'s firm, including: 
20 to 30 percent of gross billiugs which would be pa'id in the form of rent (said 
to be as mnch as $5,000 to $6,000 a month) Plus salary for a clinical secretary 
or a nurse, Plus equipment and supplies, Plus x-ray and technician's serviees, 
Plus electrical plumbing services for the clinic. 

Typical of the kickbacl{ offers was that of Mr. Nemie r,aPena. representntive 
of a Norths.ide clinical laboratory. In the urst 6 months of fiscal year 1976, 
Ills firm was paid $550,802.04 for laboratory services by the Illinois Department 
of Pu!JIic Aid (Medicaid), making them amilng the highest paid labs in Illinois 
for that period. 

14 a meeting with BGA Investigators Douglas Longhini and Geralyn Delaney 
on Decpmber 23, Mr. LaPena said: 

"You'll maIm lots of money, I guarantee that * * * you'll get a rebate of 45 
pprcent of your grOS!; public aid billings. I'll deliver a check to you every 
Tuesday; and if your billings go over $1,000 per week, then the percentage goes 
up to 50 percent." 

During this conversation Subcommittee investigators were also present and 
overhpad the offer. 

INTERVIEWS WITH PHYSICIANS 

From information gathered at the storefront, a profile was constructed of 
each laboratory. Billings presented to the State for medical testing on public 
aid patients were pulled and examined. The physicians using the services of 
labs identified were selected for interview. On J"nnuary 7, 1976, interviews were 
made. 

Four teams of investigators comprised of one BGA and one Senate staff 
member, conducted more than 24 interviews on that day. Physicians were 
asked: (1) Whether they did business with It pare"ular lab as indicated by 
bills paid by the TIlinois Department of Public Aid; (2) whethel: they luvl an 
arrangement with thnt lab; (3) the details of any such arrangement; and (4) 
to examine particular bills sublnitted on their behalf ,by medical testing 
laboratories and paid by the TIlinois Department of Public Aid. 

In the great majority of cases, physicians confirmed the existence of 
"arrangem\~nts." They provided specifics concerning the amonnt of rebu:tes and 
the methon of payment. The primary exceptions to the above were ci:;les 
the physician was an employee of anoH",t" physician, 01' a third party, or 
otherwise on salary from the mediclllclinic. 

In one such example of the latter, the investigators interviewed Dr .. Tose 
Jaime Hilao, of the Robert Taylor Medical Center, Chicago, TIIinois. Dr. HUno 
indicated that he was on salary and that he knew nothing of any rebate arrange-
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ments. He reien-ed the Committee staff to Mr. Robert C. Parro, president, Robert 
Taylor Medical Cente~·. Dr. BUllO volunteered that Mr. Parro also owned the 
Professional Mp/lical Center in Obicago. 

~Ir. Parro told Val d. Halamandaris, associate counsel, Senate Committee on 
Aging, and EGA. inv... ;ator dames Huenink that he (actually the two clinics) 
received some $300,OL" the previous year in Medicaid funds from the Depart­
ment of Public aid. He added that one of his clinics had been using the 
services of the North Side Medical Laboratory in Chicago and that the Park­
Dewatt Laborator;, provided service to the second of his centers. Now both 
medical cente,rs a.::e using the Parke-Dewatt Laboratory. 

~Ir. Parro statecl that his present arrangement amounted to 50 percent of 
the amount his clinic charged Medicaid lab services on behalf of Medicaid bene­
ikiaries. 

He added that he was troubled by this arrangement in that some might 
think it illegal. He described it as a gray area and stated that the law should 
be clarified. He added that his decision to give all of his business to this 
particular laboratory was not motivated by the desire to make greater profit. 
He volunteered that the North Side Medical Laboratory, Which he had been 
uf;ing ill one of his clinics, had offered llima kickback of 55 percent of total 
public aid billings which he turned down because he was dissatisfied with the 
services of this particular laboratory. 

Halamandaris and Huenink also interviewed Mr. Roy Oliver, administrator, 
47th Street Medical Center in Chicago. Mr. Oliver indicated that this medical 
clinic received some $250,000 from the Department of Public Aid last year. The 
clinical lab services were provided by a laboratory which provided a rebate 
of 30 percent of total volume (approximately $900 a month). The debate was 
received, disguised as a rental fee for a 5- by 7-foot room in the clinic. 
In addition, the lab paid $325 a month (some $160 each) to two clinic 

. employees. 
In the other situation most frequently found, the phYSician is the owner 

of the clinic. Dr. W, M. William Winstanley, King Drive :i\Iedical Center, 
told investigators Hp.:a'llandaris and Huenink that he received some $lO(),OOO 
from :,Iedicaid for hi.::: medical center last year. He paid a rent of $1,C'50 a 
month. He receives rental of $1,000 a month from a pharmacy subleasing 
Rpncl' in this building j a dentist pays him about $800 a month und an 
optician about $400 pel' month. He sends his lab business to the United l\ledical 
Laboratory. They pay him a constant $950 a month which he views as a rental 
fee for a 7· )}y 10-foot room in his clinic. In addition, he is paid $130 per month 
for an employHe to draw blood and peL'form related services in this room. (These 
speCifics shouloi not be interpretecl as making any judgments as to the quality of 
medical servi'!es offered by Dr. Winstanley. It is assnmed he is proy.l~g needed 

. and valuable service to his community.) 
Other arrnngements which other physicians admitted included: A.cceptancE. 

of snlary for staff supplies and equipment, the use of double pricelists, renial 
arrangements basrcl on volume, and discolmts for private paying pat;.en~s. 
Dil"C'OUlltS for private paying patients enable a physiCian to have test;:; SUllh 
as a urinalJ'sis done for him free or at a sizable rliscount. The do,'tor C:lU 
then hun uround and bill private patients $3 to $5 With respect to rental 

• agrel'ments based on volume. Dr. dulio Lara-Valle toW investigators that the 
third largest laboratory in terms of public aid business (D. d. Medical 
Laboratory), paW him $1,000 a month for the use of a closet-sized room in a 
suite that cost him $300 a mOl1th to rent. 

Senators Franl~ E. Moss and Pete Y. Domenici interviewed Dr. Lura-Valle. 
HI' t(,ld them that tlle D. d. Medical Laboratory was now closed down and 
that its operator (Mr. Espino) "has flOwn the coop." Dr. Lara-Valle confirmed 
that he now .has the identical "rental" arrangement with another laboratory. 

ThE' Committee report on this investigation concluded that a few laboratories 
control all tlm Medicaid llUsinpss in IL:inois and four other States: New York, 
California, New dersey, and Pennsylvania. KiekLacks are widespread among 
sucll labs. 

It added: "In fact, it appears that it may be: necessary to give a kickback 
in order to secure the business of physicians or clinics who speciailze in the 
tl'l'atment of welfare patients." 

The average kickback to physicians or medical center owners in Illinois 
-was 30 percent of the monthly total the labor received for performing tests 

.,. 
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for Medicaid patients. Kickbacks took several forms including cash, furnish­
ing supplies, business machines, care 01' other gratuities as well as payng 
part of a physician's payroll expenses. Most commonly it involved the sup­
posed rental of a small space in a medical clinic. 

The report concludes that it is apparent that the law passed by the Congress­
in 191? prohibiting kickbacks and mandating a ~10,OOO fine and a year in 
jail upon conviction is not being enforced. 

To date, U.S. Attorney Sam Skinner has obtained indictments against six 
of the laboratories who offered investigators rebates at the Morse Avenue 
storefront clinic. 

UTAH 

The Bureau of Health Immrance documented and the United States AJtorney 
in Salt Lake City, Utah is currently prosecuting two nursing home owners 
whose alleged Irickl'flCk seheme appears to be identical with that used by the 
Illinois operators (above). The nursing home owners appear to have funneled 
kickbaeks to them from a pharmacy thrOL..,'l a medical supply firm and a 
cc;nsulting firm, 110th owned by the nursing llOme owners. The allegation is 
that what are disguised as payments from the pharmacy to the supply ancl 
consulting firm are really kickbacks to the nursing home operators since said 
conSUlting and supply firms provided few if any services for the pharmacy. 

NEW YORK 

The Subcommittee on Long-Term Care conducted a major investigation of­
llursing homes in New York State in January of 1975. OYer 60 subpoenas were 
issued tc. nursing home operators, vendors, insurance companies, and bankS. 
Among the recurrent problems which the Subcommittee encountel'eel was 
evielence of kickbacks not only between nursing homes and pharmaeists, but 
between nursing homes anel other vendors, as well (for example, those sup­
plying linGn, produce, and milk). 

After its February 17, 197;:; hearing the Subeommittee decicled to turn these­
hooks aud records, togetller with analyses by GAO auditors, to Charles J. 
Hynes, Special Prosecutor for NurSing Homes. State of New York, appointed 
by Governor Hugh Carey. Since that time, Mr. Hynes has obtained over 100, 
im1ictments anel more than 27 convictions. 

Testifying at the Committee's November 17, 1976 hearings, Mr. Hynes 
described an elaborate IS-month inve~tigation into nursing home Idckhaclu:. 
A cooperating nursinl< home owner wore a microphone and recoring device· 
while negotiating contracts for his nursing home with over 30 snppliers in 
New York City. The recording equipment captured plaborate kickback offe~'s 
from cash to prepaid vacation trips. lUI'. Hynes inclicated that others wore 
recording equipment to help his office and that more than 50 conservations 
were recorded. 

On the basis of the.~e recorclings, 1\:[1'. Hynes had announceel 26 inelictments 
on November 113, and 16 more on 1\farch 11, 1977. He stated he expectecl many 
more indictments to follow. When askecl how prevalent the kickbacl;: problem 
was in New York, he indicated thnt it was widespread and that pel'luips half 
of the 125 nursing homes in New York City were invol'l"ed in ldckback schemes. 

"Our indication is that the same kinds of abuses are fonnd in all IJl'ovider 
se~'vices in Medieaid." saiel 1\11'. Hynes. "Kidcbacks were pllid to nursing' 
homes by linen, laumlry, milk, produce vendors as well as by contract cleaning 
firms and medicrrl supply h01)ses."16 

In answer to a specific question from Senator Church, 1\fr. Hynes f'niil he 
had direct evidence of kickbacks to hospitals. Some of the sUPIllierfl ~'ho 
admitted ldckbaelcs to nursing homes had also admitted similar arrangements 
with welfare hospitals, he responded. 

In the cour"e of its investigation of "medicaid mills" anel related abuses in' 
New York. the Committee staff elocumellted ldckhaeks were a common pme-· 
tice between clinical laboratories and medicaiel mills in New York. Both 
Assistant U. S. Attorney Geor!!:e Wilsou. Southern Distriet of New York. ancY 
New Yorl, Connty District Attorney Robert Morgenthnll have obtaineel se'l"-' 
eral indictments against laboratories in the past six months. 

,. New York Times, November 16, 1976, p. A.l. 
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SUMMARY AND CONCLUSIONS 

After 'i years of investigation and more than 50 hearings, the Senate Ct ..:.. 
mittee on Aging has received significant and convincing evidence that kick- 4<-

backs are widespread in the Medicaid business. As one provider wrote, "Kick-
backs are a way of life in Medicaid; there is a little larceny in us all!' 

After the Committee's in-depth investigaitons into the States of New York, 
California, Wisconsin j Florida, Illinois and other stutes, there can no longer 
be any doubt about this pervasive practice ,,.,,hich picks the taxpayer's pocket. 

The evidence is ove:r~hebning that many pharmacists are required to pay 
)dckbacks to nursing home operators as a precondition of obtaining a nursing 
home's business. Phal·macists also must pay rebates to practitioners or other 
owners of Medicaid mills, the small share health care facilities which checker 
the ghettos of our major cities. Moreover, there is increasing evidence that 
these same payments are being made to some hospitals which specialize in 
welfare patients. 

It is evident that kickbacks are frequently required from clinical laborato­
ries if they hope to obtain the business of both medicaid mills and nursing 
homes. Committee investigators are convinced that laboratories are barred 
from ohtaining a Medicaid account unless they pay kickbacks. This fact in 
part accounts for the consolidation of laboratory business. In New York 16 
laboratories controlled 70 percent of the State's Medicaid business. In New 
Jersey, a dozen labs controlled more than 60 percent of the funds. In Illinois, 
12 laboratories controlled 65 percent of the State's Medicaid business. 

Based on the intensive investigation conducted by Charles J. Hynes, Special 
Prosecutor for Nursing Homes in New York State, as well as testimony 
received hy the Committee, it is apparent that kickbacks to nursing homes 
from vendors and suppliers such as purveyors of meat, linen and laundry 
services, produce, groceries, medical supplies, and contract cleaning services 
also make under the table payments to nursing homes with regularity. While 
the eyidence is still unfolding in New York, it is evident that these same 
vendors and suppliers also pay kickbacks to some hospitals. 

What is just as certain as the conclusive eyidence that kickbacks are 
widespread in Medicaid is the fact that few cases of this nature are ever 
prosecuted. Only one case has ever resulted in a successful conviction spe­
Cifically under the 1972 law Congress enacted. Medicare officials disclosed 
that only 18 kickback cases were reJ:a·red for prosecution in the Medicare 
program since 1969. Medicaid officials had no accurate count to offer but indi­
cated the number of kickback cases reported to HEW by the States would 
be negligible. In the 12 months, July 1974 through June 1975, only one case 
of kickbacl;:s among Medicaid providers had been reported to HEW by the 
States. 

When asked why so few prosecutions resulted, United States Attorneys 
ancl States' A.ttorneys told the Committee staff that kickbacks were among 
the most complicated and difficult to proye. Moreover, the penalty provided 
under the 1972 law is a misdemeanor. Prosecutors indicated they found it 
ha1"(l to justify the expenditure of man hours on misdemeanor violations. 

RECOMMENDATIONS 

1. HR 3 should be enacted. Of particular importance is the provision 
which make offaring, SOliciting, or receiving kickbacks a felony (instead of the 
present misd~meanor) in both Medicare and Madicaid. 

2. The Department of Justice should intensify its efforts to identify Medi­
care and Medicaid franc 1 and to recover Federal funds inappropriately paid 
out under these programs. 

3. The Internal Revenue Service should begin a systematic analysis of the 
tax returns of high volume Medicare and Medicaid providers. 

4. The Congress should provide 100 percent Federal funding to the States 
for a three-year perio(l to help them hire investigators and auditors. After 
the three-year period, the States should be allowed to l,eep 75 percent, or per­
haps even 100 percent, of any funds they recover which have been fraudulently 
paid to providers, " 

5. All Federal and State authorities should make an aggressive effort to 
eliminate kicld'acks which apparently "are the normal way of doing bUSiness 
in the Medicaid program. 
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U.S. SENATE, 
CO:!.UUTTEE ON GOVERNMENT OPERATIONS, 

SENATE PERMANENT SUBCOllIMITTEE ON INVESTIGATIONS, 
Washington, D.O., March 7, 1977 

Hon. DAN ROSTENKOWSKI, 
Ohairman, S1tbcommittee on Health, 
Ways and Means Oommittee. 
Hon. PAUL G. ROGEBS, 
Ohai1'man, S1tbcommittee on HeaU7b, 
Inte1'8tl~te and Foreig3b Oommerce Oommittee, 
U. S. l[01tSe of Representatives, 
Washinuton, D. O. 

DEAR DH.A.IRUAN ROSTENKOWSKI AND ROGERS: I appreciate your invitation to 
testify bbiore your hC2.7ings on H.R. 3, and I am sorry that my Schedule on 
March 3 was such that I could not present my statement before your commit­
tees. Likewise today, I will be chairing hearings in the Senate. 

I am sorry that I will not be able to give this testimony in person, but I 
hope you will include my remarks in the record of your h'!aring. AS you 
know, I am co-sponsor of legislation inl;roduced by Senator Hflrman Talmadge 
who has led the Senate effarts to address the problems .of l'rnud and abuse 
in our health programs. I intend to ask Senator Talmadge llud the Commit­
tee an Finance to consider the same proposals I am including 1n my remarks 
~~~ . 

You are ta be commended for your work. But we all must realize that we 
are only now initiating the first legislative steps toward conttOlling the ex­
excesses of certain individuals and institutions. I am looking forward to work­
ing with yau in the future, and I am especially grateful for the spirit of 
coaperatian that exists within the Cangress aver this most important issue. 

Sincerely, 
SA:M: NUNN 
Vioe Ohai1"1nan. 

STATEMENT .oF SAAI NUNN, U.S. SENATOR IN CONGRESS FROM THE STATE .oF GEORGIA, 
AND VICE CHAffiMAN OF THE PERMANENT SUBCO:!.UUTTEE ON INVESTIG.A.TION 

I am pleased to share with you experiences of the Senate P'ermanent Sub­
committee an Investigatians. I wauld like to commend you for your efforts 
to address the prablems of fraud and abuse in our health pragrams. r also 
would like to express our gratitude far the technical assistance and caapera­
tian your able staff has extended from time ta time ta the sta:Ef members .of 
our Subcammittee. . 

Far the past few years we have read newspaper reports, seen televisian 
accaunts, participated in hearings and heard our own staffs tell us of exam­
ples .of fraud and abuse in .our health programs. These have not been reports 
of simply isolated examples. They have been indicatians of a dangeraus con­
dition in the industry upon which we rely to keep us healthy and save our 
lives. 

The naw constant (lisclosures of fraud and abuse do not invalve, far the 
most part, people from other walks .of life wha see an oppartunity ta make 
a fast buck in health care. ~fare .often than nat, the persans identified as 
shady characters have been in the health care system all along. Whether we 

~ are referring ta fradulent kickbacks ta physicians far directing their business 
ta certain labs .or the overbilling of Medicaid mills, many of the individuals 
invalved are not new to the health care system. 

While this kind of fraud, identified by the Senate Special Committee an 
.aging, is obv~ously wrong, there is yet another type of a more quiet and 
perhaps more expensive wrong-doing, that is little mare than a sleight of 
hand. 

For example, the increase in the number .of malpractice suits has resulted 
in honest physicians ordering excessive numbers of tests on patient::.-, as pro;:­
pective protection against the posibility of such suits. This is unuerstandable 
but it is as harmful as the patient wha files a frivolous suit. There are the 
hospitals tht keep patients in beds over weekends .or admit patients on Fri­
day, \"ith na work done an them until Monday morning. This is wasteful. 
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There are numerous business practices, taken for granted in the health 
industry, that we can reasonably regard as wrong or abusive because they 
unnecessarily contribute to the mind-boggling increas;)s in our overall health 
care bill. 

None of us really knows how pervasive is fraud against our health and, 
welfare programs. Nor do we really know the extent of the abuse. What I 
know, as vice chairman of an in,estigating committee, is that I can ask my 
staff to look at ahnost any program and they will return with fraud or­
and this should be more important to all of UR-an attitude on the part of' 
private citizens, be they patients or providers, tht government program 
dollarS are there for the taking. 

Furthermore, in each case we have studied, we ha,e found that many go,­
ernmeut admininstrators seem not to be concerned that the program funds tlley 
are spending are the hprcl-earned tax dollars of American citizens. Therp is 
an ahnost cavalier attitude on the part of some of our government program 
administrators at levels where the real decisions are made. 

Recently in a hearing before our Subcommittee, three employees from the 
federal Medicaid Management Information System Program testified to how 
their superior wrongly approved the spending of millions of dollars. The De­
partment of Health, Erlucation. and Welfare employees said that on one ucca­
sion this superior told them, "Lool., don't show me what the regulations tell 
me I can't do. Show me ways to circumvent the regulations." 

In another case involving a Subcommittee inquiry into abuse of mentally 
disturbed children in a federally f:::'l1ded institution, a government witness 
acknowledged that he knew of injury anci ~ven torture of children, J:mt thnt 
he dic1 nothing about it. He was asked if it would have been worthwhile' 
to take some action against the institution if eyen one child could haye been 
spared. In reply he coldly and simply said that one institution was not 
enough for him to worry about. He said this agency hacl to take 'a broader­
view." 

In December, a physician came before the Subcommittee and invoked his 
rights against self-incrimination. He was the recipient of $1.2 million in fed-, 
eral funds to develop a health maintenUllce organization in New York City. 
We wanted to 1.""110W if he intended to set up the same kind of HMO in N('w 
YorI;: as he had in California, wher(' he is held in some disrepute. The HEW 
official who authorized the $1.2 million grant to the physician and the New 
York group he rf'presentecl 11ad conducted no backgrourd check on the phy-­
sician and he told the Subcommittee that it was not his responsibility to do so. 

The HEW official who allegeclly directed his staff to circumvent thf' regula­
tions, the agency head who had to take a broader view and ignore the injury 
of children and the man who agreed to a grant of $1.2 million without check­
ing a physiCian's background are still in their johs. They were not repri­
manded. Their decisions were not reviewed until our Subcommittee got 
involved. 

But it gets worse. In the fall. we held hearings on the llIeclicnid Manage­
mf'nh Information System (llIl\IIS) program and heard testimony from u· 
businessman who said he paid a program official money for writing l\IJ\IIS 
contract proposals. In addition. the contractor provided the HEW official ,,·ith· 
a leased luxury cur. ~'his HEW official decliMd to appear before the Sub­
(!ommittee and did not comply with our subpoena for his records. In spite 
of all this, HEW offieials found they could only suspend him under Civil' 
Service regulations and he subsequently reSigned. The Department of Justice' 
is now conducting an inquiry into this matter. 

Congressmen, how can we make demands for honesty and integrity in the' 
private sector whel1 we neither apply any standards nor impOSe similar de­
mllnds upon government program administrators and officials. Indeed, it is 
the people in government who know hetter than we know the real problems 
in the programs. Their failnre to make rlecision!l that heg to be made amI 
their sometinlt's wanton disr('(ml'c1 of their !'espollsibilitiNl to spend program 
funds in an apPl'opl'iate manner creates an environment for fraud and ahuf;('. 

As we in the House ancl the Senate strengthen our fraud and' abuse laws, 
I hope we will b('gin to consider a standard and a means to enforce account­
ability for the deciSions marle by government officials. 
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But there is an even more important step Congress should take. We in 
Congress should step back from what we have done over the past decade and 
re-evaluate each and every program. We should determine whether programs 
are in confiict; if there are duplications; overlap; and realistic goals, But 
most importantly, we should develop an overall h:;!alth policy and carefully 
implement programs to assure the policy goals are achieved. 

Above all, we should slow down. In December hearings before the Subcom­
mittee, I asI,Cd Dr. Keith IVeikel, the Federal Medicaid Commissioner, if we 
should try to manage the programs we already have before we pass national 

"'- henlth insurance or any other new program. He said: 
":aIy personal opinion is that we need a great pause. We need not to leap, 

but to crawl to nationa' health insurance. We need process of incrementalism 
mther ilian a gigantic step, if you will. There are a lot of these problems that 
we can't solve. But we need Some time to worlc with the system we haye." 

The Permanent Subcommittee on Investigations has conducted a number of 
reviews in the health and welfare area, but of specific concern to this hearing 
would be findings from a more than two year study of Prepaid Health Plans 
(PHP) in California and the federal Health :\Iainten::mce Organization Pro­
gram. 

In 1972, the State of California, ill an effort to control its rapidly rising 
}'Iedicaid program costs, began contracting with non-II):ofit prepaid health 
plans to providJ health care services to program beneficiaries the plans would 
enroll. 

I ha ve included in my extended remark!': problems peculi3Jrl to prepaid 
health plans, which I hope ~'ou will consider in writing a final version of H.R. . 
.3, But the Subcommittee's review of that program developed issues beyond the 
narrow confines of prepaicl health plans. 

For €'xample, we found ill that inquiry, as well as another investigation, 
.actions IJY state employees Which woulcl have been violations of federal con­
fiict of interest laws had these actions been done by employees of the Depart­
ment of Health, Education, and Welfare. As a l'esult of my testimony, I hope 
'you will consider adding to r-LR. 3 a provision that would extend to state and 
county ::IIedicail1 officials and employees, fecIeral confiict of interest statutes 
since these llldhiduais haye fiduciary responsibilities on the federal govern­
ment's behalf of relating to the expenditure of the fede~al share Of Medicaid 
program funds. 

In thE' first case, a Deputy Health Secretary for California quit state 
government and set up a malmgement, cons~llti1lg and computer service com­
pany to tlssist Prepaid Heal th Plan applicants to get contracts. Once with con­
tracts he pl'(\vided them with comllUter and management services. He charged 
the plans a p(~rcel1tage of their groRs receipts from the state Medicaid pro­
.gram. Sueh percentage <'ll1l.rges should be outlawed. 

He employed former state workers who put the PEP computerized eligibility 
·system together and they helped the plans develop their own eligibiliqsystems. 

In another case involving our inquiry into the (MJYIIS) program, a con­
tractor developing the system in West Virginia told the Subcommittee that the 
Medical Director for the state Medicaid program bought stock in his company. 
In adclitlon,the state offiCial, who had oversigllt'responsibility oYer the MMIS 

.development in West Virginia, llecame a consultant to the contractor in the 
State of Arizona, where the company also was develoDing an MJI;IIS system. 

In both cases, state officials knew of the confiict of interest. West Virginia 
j.. ·officials concurred in it and the California Attorney General reviewed the 

matter of the entrepreneurial former official and found that he had violated 
:no law. 

During the Prepaid Health Plan Investigation, the Subcommittee also found 
·that State Health Department investigators were clirected not to wi'ite reports 
·01.' were given new assignments after they turned up siuations in 1972 and 
J.973 that confirm eel the corruption of the program. For example one investi­
:gator testified that he was told not to write a report on the involvement of 
organized crime figures in one plan. Another investigator salcl that he was 
sent off to investigate the alleged theft of 13 steaks from a mental hospital 
'freezer after he reported widespread abuses in certain prepnia health plans. 

Where there are stltte Medicaid investigators, there must be an independent 
third party to either .receivetheir reports, but more importantly, to direct 
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their activities. They should not be, as they are in California, under the 
direction of :Medicaid program officials who may cover up investigative find­
ings, which could damage the program's image. Furthermore, I suggest that 
all work in progress reports on audits and investigations as well as final 
;:::;;;;orts be submitted to the HEW Inspector General. 

Finally, our inquiry into Prepaid Health Plans showed that most of the 
more than 50 contractors ""ere non-profit corporations and that almost all of 
these corporations contracted for services they needed with partnership or 
companies owned or controlled by the directors of the non-profit corporations. 

We found that though federal and state regulations required that sub­
contracts be reviewed and approved by state and HEW regional office officials. 
they were not. I would like to' place into the record of this hearing a· General 
Accounting Office Staff Study entitled "Relationships Between Nonprofit 
Prepaid Health Plans With California MediCaid Contracts .And For Profit 
Entitles Affiliated With Them." 

The corporate inter-relationships between primary government contractors 
and provider institutions is a matter of grave concern to us. Through these· 
inter-relationships, the contractor can show little or no profit. Indeed, he can. 
show extraordinary costs, which may be generated by second and third tier 
subcontractors in which corporate directors and officers or others may have 
substantial interests and from which profits can be diverted. 

The Federal Government has naively presumed for too long that non­
profit corporations assure us of altruistic and benefiient management of pro-· 
gram and grant funds and that somehow, for-profit corporations are selfish 
and sinful. 

A witness appearing before a Subcommittee hearing in December who, 
is the president of one of the plans referred .to his own corporate structure 
as a "pretzel palace"-a complicated corporate maze which he said was 
"unnecessary." The General Accounting Office said an audit of one of these­
plans would cost more than $5{)0,OOO in government employee time. 

Gentlemen, let me assure you that these corporate inter-relationships are 
not peculiar to prepaid health plans. They can be found in hom-amaker and 
home-health agencies and in certain institutional providers, We also have 
fouttd them in computer service companies. 

Tiley are legal corporate designs to deceive us, and to take advantage of 
our tax law loopholes. Theil' effect is to increase program costs. 

A related issue is already contained in H.R. 3's Section 8. The Section 
provides that upon the request of the HEW Secretary, or the General Account­
ing Office, providers other than individual phYSicians, receiving payment under 
either Medicare or Medicaid disclose specified ownership information pertaining 
to· business transactions with related parties. 

I would recommend that this disclos~lre requirement be mandatory for 
ownershi]1 interest of five percent 01' more. This information could be used 
in a mechanized 01' computerized information system and could serve as an. 
extraordinary device fol' enforcement. 

I would like to include in the record of your hearings at this time a 
summary of problems and proposed solutions ariSing from our hearings into 
Prepaid Health Plans and the federal health maintenance organization pro~ 
gram. 

BACKGROUND 

The 1976 Amendments to the Health Maintenance Organization Act (P.L. 
94.-460) included several amendments to the Social Security Act. These 
amendments addressed a number of problems which had been identified in 
organizations serving the aged and the poor under federully-supported health 
care programs. A new section was added to the Medicaid law which for the 
llrst time defined HMOs for purposes of receiving federal matching funds and 
prohibited (with certain exceptions) payments to other organizations pro­
viding services on a prepaid risk baSis. Under the new law, the definition 
of an HMO for both Medicare and Medicaid is made to conform to the 
definition of an HMO under the Public Health Service tAct with certain 
exceptions based on the unique characteristics of each program. 

Under the provisions of P.T;, 94-460, HMO's under Medicare and Medicaid 
are required, with certain exceptions, to provide services in the manner 
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specified under Section 1801 (b) of the PHS Act (which specifies per capita 
payments, basic and supplemental services, staffing, and accessibility f.)f serv­
ices). For Medicare, "basic lJervices" are those provided under Parts A and B 
of the program, while for Medicaid the term refers to ,the mandatory list 
of services (except for SNF and EPSDT services), For Medicare, the law 
exempts organizations from employing a community rating system and specifies 
that payments and premiums shall be in accordam:.:e with Title XVII require­
ments. Both programs, with certain exceptions, are required to be organized 
and operated in the manner prescribed by Section 1801(c) of the HMO Act 
(which specifies fiscal operation, enrollment, and organization). Medicare 
HMOs are bound by the reinsurance and open enrollment provisions of Title 
XVII. 

P.L. 94-460 requires HMOs under Medicare to have half of its enrolled 
members under age 65 while for Medicaid half of the enrollees may not be 
covered under either MedIcare or Medicaid. If organizations show that they 
are making substantial progress toward meeting the enrollment provisions, 
applil):ation of these requirements may be delayed tor three yearp .torboth 
programs. Medicare further requires, with certain exceptions, tll i HMOs 
have an annual open enrollment period. Medicaid, on the otheI, ,and, is 
governed by the modifiecl open enrollment requirements of the PHS Act. 

P.L. 94-460 requires the Secretary to administer determinations for both 
programs as to whether an organization is an HMO through the Assistant 
Secretary for Health's office in an integrated fashion with the administration 
of the enforcement provisions of the PHS Act. Administration of the remainder 
of the HMO provisions under Medi.care must be done through the Com­
missioner cf Social Security. Under Medicaid, states are pc~mitted to make 
provisional determinations as to whether an organization is a qualified miD 
if no determination has been made by the Secretary within 90 days of appli­
cation. 

The amendments to :Medicaid prohibit matching to organizations providing 
services on a prepaid risk basis unless the organization is a qualified HMO 
or unless it is one of the organizations specified in law [community health 
centers, migrant health centers, non-profit primary health centers in rural 
areas under the Appalachian Regional Development Act of 1976, or organiza­
tions which have had long-standing contractual arrangements to provide 
Medicaid services (not including inpatient hospital services) on a prepaid 
risk basis. 

The 1976 Amendments thus addressed a number of the problems which had 
been identified' by the Subcommittee in certain newly established and loosely 
organized organizations serving predominantly Medicaid patients. These addi­
tional amendments, however, strengthen the requirements where necessary 
and provide for a closel' coordination with the provisions of governing partici­
pation oJ: HMOs unJer the Medicare program. 

Recent congressional action began to bring about some degree of coordina­
tion to HMO law and regulations under Medicare and Medicaid. However, 
much more needs to be done in the interest of eliminating conflicts between 
not only' these two programs, but also of the Civil Sel'vice' Commission Regu­
lations applying to the Federal Employees Health Insurance programs and 
the Public Health Service's HMO program. 

The Congress should be quite concerned with acts and practices surround­
ing the development of health maintenance organizations. Not only does the 
HMO Act encourage their development, but also the economic realities of 
the health industry may encourage their more rapid development in the C0111-
iug years. Furthermore, the financing, organization and delivery of health 
care services through an HMO is a most appropriate alternative to our preS­
ent and dominant fee-for-service system. But we must ensure that some mIOs 
do not continue to be havens for abuse. 

SUllCOMMITTEE INQUIRY 

In the fall of 1974, Senator Henry M. Jackson, Chairman of the Permanent 
Subcommittee on Investigations, authorized the staff to conduct a preliminarY 
inquiry into the Prepaid Health Plans (PHP's) receiving Medicaid funds 
in California. 
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Not only was the Subcommittee concerned with allegations of fraud and 
patient abuse, but also, a study of the program afforded us the opportunity to 
obtain a prospective view of what we might encounter under a national 
health insurance program that involves Health Maintenance Organizations 
(HMO's). 

To understand the issue, some background is in order. In 1971, many states 
began to feel a severe financial strain caused by the unending escalation of 
:Jfedicaid program costs during a period of economic recession. California, 
in response to tins situation, turned to Prepaid Health Plans, which offered 
the prospect of contrOlling progrllm costs and providing quality health care 
at the same time. 

TInder the fee-for-service reimbursement system, there is an incentive to 
treat patients. The more treatment, the greater the income. Under the HMO 
or l'HP system, administered in good conscience, persons who need treatment 
get it, but the incentive is to keep patients healthy so they will not need more 
expensive care. The HMO or PEP receives a fixed monthly amount for each 
patient enrolled in the plan. This forms an income ceiling under which the 
plan administrators agree through contract to provide for the health care 
needs of the people they serve. 

In short, the plan is at financial risk. If the cost of providing health care 
services to enrollees is more than the amount they have agreed under con­
tract to receive, tIley must still provide the services. Threfore, the incentive is 
to practice preventive medicine, to keep enrollees in good health and avoid 
high cost services. 

The California Prepaid Health Plan program won" the attention of state 
officials elsewhere. not onl;, because it offereel the hope of reducing costs, 
but 111so because it was a step toward maintaining quality in Medicaid pro­
grams. More01'er, the fee-for-service system had in some cases raised ques­
tions about patient treatment, stemming from over-utilization of services for 
patients not actually in need of those services. 

The examples cited in advocacy of the PHP program were the Kaiser 
F.oundation Health Plan, the Group Health Associatioll of Wasllington, D. O. 
and the Group Health Cooperative of Puget Sound. 

California was not tIle only government interested in HMOs. Congress 
authorized in 1973 an expenditure of more tl1an $325 million to test healtl1 
maintenance organizati.ons nationwide. Congrefls thougl1t at the time that 
if HMOs could be gradually developed across the country, they would be 
Yiable entities by the time a national healtl1 insm'ance program was passed. 
Tllese HMOs could be easily pl1ased into such a program. 

I believe we should encourage the development of healtl1 maintenance 
organizations, but we must do so only after we recognize the ex(;raordinary 
p.otential for fraud and abuse inherent in this system. On the same hand, let 
us not forget that those who would abuse and defraud a healtl1 maintenance 
organization come from the predominant fee-for-service sector, where we 
already know there are great problems. 

I believe a review of conditions in tIle California pHPs tells us a great 
deal about the medical marketplace from wl1ich government purchases health 
care services for program beneficiaries. 

1. Reimbursement Safeguari],s 

A. Oalmtlating a Fai1' Payment Rate 
Our investigation demonstrated that California negotiated grossly exces­

sive fifO payment rates. In some cases, the resulting windfall profits were 
a consequence of the HMO's success in limiting Medicaid enrollments to peo­
ple in good health, or of fifO practices that deprived enrollees of needed care. 
In many 'Cases, windfall HMO profits were simply a case of the state not 
l1aving a business-like approach to thecalculatio)1 of fair rates. State audi­
tors found profits, stated as a percentage of gross lVfedicaid receipts, ranged 
fr.or"' six percent to 33 percent. Subcommittee staff found returns on invt::sted 
capital as high al3 3000 percent. 

I propose that Medicaid· payments to liMOs be" calculated in the same 
way as under Medicare. Under tl1is approach, HMOs whose operating experi­
ence and scale of operation ifl not sufficient t.o provide a satisfactory base 
for a sound actuarial rate determination would be reimbursed by Medicaid 
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on a cost-only basis. HMOs that satisfy requirements relating to enrollment, 
scope of services and liscal integrity, and accountability could elect to be 
paid on an incentive basis. Under this reimbursement method, an mIO would 
share with Medicaid any savings it achieves by providing aU needed covered 
services for less than Medicaid would have had to pay had the enrollees been 
treated elsewhere in the community. 
B. Integrity ot Reim1mr8ement SY8tem 

The Medicare law requires HMOs to submit independently certified financial 
statements that: have been prepared in accordance with the HEW Secretary's 
regulations. To date, the Secretary has not issued regulations that establish a 
uniform system of accounts and reports for HMOs. Therefore, HMOs can 
select from the various accounting options available to them so as to maximize 
their reimbursement rates. 

I p~)pose that the Secretary be directed to develop and require the use of 
uniform cbarts of accounts and reports for HMOs under Medicare and Medi~ 
caid so that inflatIon of the reimburRement ratIo cannot be accomplished 
through accounting techniques. Futhermore, HEW should define each account 
so that financial information can be consistent among the mIOs. 
O. Management Intorma.tion 

Because HMOs are not required to account for individual services in order" 
to be reimbursed, many do not have information necessary for good manage­
ment alid financial planning or for the identification of gaps and failures in 
their delivery sYfltem. 

An intended by-product of the proposed accounting and reporting system is 
that it would generate tlle data that both the HlIIO management and pur­
chasers of the HMO's care need in order to appraise the HMO operations and 
costs. 
D. "Pr1td,ent-B1~Ye1'" Requirement 

Our investigation. x~s shown that miOs have paid exorbitant prices for 
goods and services they have purchased. In some cases, tltis has been done 
because the HhIO operators had it financial interest in the organization selling 
the items. However, excessive payments could also be made in exchange for 
kickbacks or simply out of lack of competence. 

I do not believe that government programs should be required to reimburse 
HMOs for costs that exceed the amounts that a reasonably prudent business­
man would have paid. I propose to make the so-called "prudent buyer" princi­
ple that has been adopted by Medicare explicit in the Medicare and niedicaid 
law. The proposed new provision would state that the programs would not be 
responsible for reimbursing HMO costs that are in excess of the amount 
that a reasonably prudent businessman would have paid. 
E. A.voidance ot Large Overpc!yments 

Inyestigations have shown that miOs have been able to collect large over­
payments from the Medicaid program that have been difficult to recoup. 

I propose that this problem be minimized by applying to Medicaid the 
M:edicare requirement that HMOs submit int~rim estimated cost reports and 
enrollment data on a quarterly basis. 

2. Improved Accountability ot Health Maintenance Organization8 (HMOs) 

The Subcommittee's !::,dy of prepaid health plans revealed that many of 
Medicaid HMOs had indequate ongoing systems for furnishing the lands of 
records and data needed to provide accurate cost data and other information 
capable of verification by auditors for cost determination purposes. Such 
information is not only essential for purposes of rate negotiations but is also 
needed to assure that the members of an mIO actually receive the services 
they require and need. 

I propose that we: 
A. Require the government to determine if the HMO is a nonprofit corpo­

ration sole proprietorship, ps.rtllership (including limited partnerships and 
joint ~tock companies), for-profit corporation or trust. For partnersbips tile 
government will review the partnersllip agreement and for corporations the 
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articles of incorporation and by-laws. The legal and operating name of the 
HMO will also be determined. 

B. Require the name and business address of the sale proprietor; all 
partners in a partnership llaving an interest of 5 percent or more of the total 
equity to be noted and the officers and directors of the corporation and in 
the C:lse of for-profit corporations, individuals having 5 percent or more of 
total outstanding s2curities, excluding non,oting shares of stocks or bonds. 

C. Require the chief executive of the HMO, sale proprietor or managing 
partner to certify in writing whether the HMO purchases or leases services, 
equipment or Fapplies from an entity with whom the HMO or any of its 
principals havE' an ownership interest, includnig any interest of immediate 
relatives of thes, principals. 

D. Require g.lch individuals to certify, to the best of his lmowledge, 
(1) whether any officer, director or person with an ownership interest in the 
r;; M:O also has an ownership interest (excluding nonvoting share of stocks or 
bonds) of 5 percent or more of the equity of any entity furnishing services or 
supplies, (2) whether there are any common officers, directors or partners, and 
(3) ,,"hether the HMO has financial or management interests in other institu­
tions participating in the program, and the extent of such interest in each 
institution. 

The government may, however, require the documentation of aU partners 
in a partnership, or if a corpor:ation, all officers and directors, the resident 
agent and aU shareholders, where it has knowledge or reason to believe that 
a group of related persons, each owning less than 5 percent of the total equity 
in the provider and/or related HMO, could assume effective control of such 
provider or related HMO. 

S. Enrollment 
• 

The Subcommittee investigation found a number of PHPs hired sales per-
sonnel to go door-to-door in the poverty areas of Oalifornia in an effort to enroll 
Medicaid beneficiaries. In the process, numerous abuses and misrepresentfl­
tions took place. 

I recommend: 
A. Prohibiting door-to-door solicitation except for the disabled or home­

bound at their invitation for any federally-approved HMO; 
B .. That the State agency shall offer beneficiaries a balanced presentation 

of the various health service delivery options to potential Medicaid enrollees; 
C. That persons who lose their eligibility for Medicaid benefits shall be given 

the option of continued enrollment on an individual basis; and 
D. Clarifying the current ambiguity between Medicare and l\:(edicaid pro­

grams by adopting the Medicaid requirement that no more than 50 percent of 
the enrollees may be covered under either Medicare or Medicaid. 

4. Rece, .;ijication 

There is presently no provision for re-certification of HMO's once they are 
qualified. I recommend that the Public Health Service qualification of HMO's 
be lilllited to three years. Every three years or upon 30 days notice during thE: 
three year term, un administrative hearing shall be held to review continued 
certification, which could be ternrinated for reasons of poor quality of care, 
financial instability or violations of law and regulations. I further recommend 
tlmt such a re-certification shall be within 60 days of any Public Health 
Service finding of non-compliance unless the Secretary determines the non­
compliance not to be substantial enough to warrant such a re-ceritfication 
hearing. 

5. Grievance Proceu1tres 

The Subcommittee found that there was no formal mechanism for handling 
grievances and that the records of complaints by recipients were sometimes 
misplaced or destroyed. 

I am recommending that the Public Health Service be required to assess 
the adequacy of the HMO's grievance procedures during its recertification 
reviews and at the same time review any grievances that have been filed with 
the HllIO to determine if they show allY patterns of abuse of patient rights or 
serious deficiencies in the HllIO. 
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6. Percentage Fee .A1"rungemenis 

The Subcommittee found that PHP's paid fol' management, computer, 
.oJ accounting and other services to related' and non-I'elated entities on the basis 

of a percentage of the plans' gross receipts ,from -the Medicaid program. 
These percentage fees bore no relationship to fair prices. In addition, the Sub­
committee found that some plans agreed to pay to brokers who could deliver 
large numbers of union local members a percentage of the gross receipts 
accruing from :such new bl1siness. 

Such arrangements are wrong. They unnecessarily increase custs to the 
HMO and they should be prohibited. 

STATEMENT OF HON. DANTE B. FASCELL, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF FLORIDA 

Mr. Chairmen and members of the Subcommittee, I am pleased to have this 
opportunity to support the l\Iedicare-l\Iedicaid Anti·Fraud and Abuse Amend­
ments. I commend the Subcommittees for your rapid and joint attention to a 
most pressing national problem. 

As pointed out by many of our colleagues, by responsible members of the 
press, and by my own constituents, the l\Iedicare-l\Iedicaid programs have been, 
and still are, subject to much abuse. 

There have been many cases reporteel of exaggerated medical C' ,', ',mnece'$­
sary diagnostic tests, unnecessary treatment, ldckbacks, and us\;,.,~.· ,..lferrals. 
All of Ulese practices ancl more are continuing to drain our present Federal 
health payments programs and, ultimately, our national Treasury. 

These practices cost more than dollars, however. Instead of providing health 
care services to those most in need, medical facilities and personnel are often 
lleedlessly wasted on duplicated services and on improperly treating or over­
treating those who need little or 110 treatment. Many cannot receive the treat­
ment they nee(l because our health care systems are already overcrowded; 
others, because of the increasecl costs of medical care caused in part by such 
oyercrowding, are often pricec1 out of the health care they desperately need, 
Further, honest and efficient medical facilities and personnel must bear the 
brunt of criticism aimed at the disreputable ones. 

These abuses must stop and it is our responsibility-as the creators of the 
Medicare-Medicaid programs-to strengthen the capabiUty of the Government 
to detect, prosecute, and puniSh those who defraud and thOSe who abuse such 
programs. Thus, I have joined in sponsoring the legislation before you. 

It would be pointless for me to reiterate in detail the provisions of the Medi­
care-l\Iedicaid Anti-Fraud and Abuse Amendments for you are well acquainted 
with them. I would, however, IiIm to emphasize that the proposed Amenelments 
are not a magic wancl that will instantly and easily solye the .abuses we have 
encountered. There is no ready answer to the problem. Rather, this legislation 
will proyide the Government with the authority to begin dealing with massive 
fraud and abuses found in OU1" Federal health payments programs. And it is 
hoped that with a greater degree of interdepartmental unity and just plain 
hard work, we can put an end to such fraud and abuses once and for all. 

Thank you, 

STATEMENT OF !-ION. RIOIL'\.lW H. IOHORD, A REPRESENTATIve: IN CONGRESS FR01.( 
THE STATE OF MISSOURI 

Mr. Chairman, I am pleased to have the opportunity to submit testimony in 
support of H.R. 3, the l\fedicare-l\Iedicalcl Anti-Fraud and Abuse Amendmentfi, 
Widespread public concern in this regard can be traced, pE'rllaps, to the tele­
vising early last year of laboratory representatives offering blatant kickbacks· 
to individuals posing as doctors and to the weU-publicized "sting-like" opera­
tion of the Senate Committee 011 Aging in which Members, posing as llu.tients 
in "Medicaid mills," received poor and unneeded care time and again. I sub­
mit, however, that fraud and abuse has been rampant in the Medicare and 
l\Iedicaid systems for a far longer period of time, and that the fraudulent 
practices uncovered by these investigations are widespread and a great cause 
of concern. 
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Abuse of the medical assistance programs has been called u a massive, insti­
tutionalized, organized white collar criminal conspiracy" and, with the advan­
tages of newly-gathered information and retrospect, it seems to me that we 
have made it all to easy. The comple:l!..-ity of the Medicare and Medicaid pro­
grams, the diverse and massive number of regulations, and the previous lack 
of investigative personnel almost encourage these fraudulent practices. In the 
entire State of Missouri there are only se;ren investigators to handle Medicaid 
abuse complaints, a staff that Missouri officials say should be increased at 
least 100% in order to achieve optimum results. Nationwide investigations 
are equally understaffed. 

It is particularly distressing, then, that recent and partial investigations 
have uncovered such a vast array of program abuses. Duplicative physician 
and laboratory bills, as well as billing for services that were never provide'::', 
are commonplace. Factoring arrangements and kickbacks to laboratoriel'l. land· 
lords, and doctors are practiced with almost impressive sophistication. Phar­
macies have been found to charge for the more expensive brand-name drug 
when the cheaper one was actually provided and to charge for a larger quantity 
of the drug, and nursing- homes have siphoned an estimated $70 million from 
:Meclicaid alone in the last five years. It is estimated that this ab'lse adds up 
to $1.8 billion of the $15 billion program each year. 

]\,fr. Chairman, I resent this waste for many reasons. I resent the L1adequate, 
unnecessary, amI negligent care that many Medicare and ]\,fedicaiL patients 
consequently receive. I resent the bad light that this abuse by a minority casts 
on the integrity of the conscientious majority of health care providers. And I 
am particularly angered by the inexcusable waste of taxpayers' money. In a 
time when our needs so drastically outweigh our resources, idle debate of 
excassive federal spending is not enough. H.R. 3 strengthens existing program 
penalties and provides new means to assist federal and state officials in their 
enforcement efforts. It will help produce the valuable medical assistance orig­
inaUy intended by the programs. It will also dmsticaUy reduce this great 
financial waste which we cannot afford and, for these reasons, it has my 
enthusiastic support. 

As a CO-spoHsor of this vitally needed legislation, I urge action by the Sub­
committee on this bill. It is time that we insure that the vitaUy needed l\Iedi­
care and Medicaid programs work for the people intended rather than as a 
welfare program for thl' unscrupulous. 

Hon. PAUL G. ROGERS, 
Ohainnan, 

CONGRESS OF THE UNITED STATES. 
HOUSE OF REPRESENTATIVES, 

Washington, D.O .• March 17.1977. 

S-lbbco1nmittee 01b Health and the Environment, 
RUllblWn H01lse Office Buildfnu. 

DEAR PAUL: I am enclosing my statement concerning the legislation to 
detect, prosecute. and punish fraudulent activities under the medicare and 
medicairl programs. 

I requ.est that my remarl{s be included in the record of the hearings which 
were recently held. 

With best wishes. I am 
Sincerely, 

WILLIAM LERlICAN, 
Memum' of 00ng1"l388. 

STATEMENT OF HON. WIJ..LIAU LEHMAN. A REPRESENTATIVE IN CONGRESS FROll[ 
THE STATE OF FLORIDA 

:Mr. Chairnlan. I wish to express my full support for the goals of this legis­
lation. whIch are to detect, prosecute and punish fraudulent activities under 
the medicare aur.l medicaid programs. It is may hope that the efforts of the 
Subcommittee on Health and the Enyironment of the Interstate and Foreign 
Commerce Committee and of the Health Subcommittee of the Ways and Means 
Committee will lead to a restoration of the faith of the American people in 
our llealth cal'e programs. 
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While I heartily endorse your efforts in .fighting fraud, I wish to address 
the possibility of the prevention of such abused. Safeguards and stringent 
penaltles may do much to discourage fraud, but I believe there are changes 
which can be made in the way Medicare and Medicaid are administered, whicl1 
will reduce the opportunities for fraudulent activities. 

We have cleveloped a program, namely, Medicare, which is difficult to admin­
ister. WitllOUt substantive reform of this progl'ao, it will continue to be sub­
Ject to abuses. Payments often must pass through ~everal hands befol'!;! arriv­
ing at their final destinations, and the amounts of claims which are determined 
to he reasonahle charges leavf.' much room for dispute and perhaps dishonesty. 

l\Iy office rec<=lves an incredible number of complaints about the administra­
tion of the l\Ieclicare system. I have discussed these problems at great length 
with patients, doctors, carriers and my fellow legislators. I have come to the 
conclusion tuat the imposition of a .fixed fee schedule is one possible solution. 
I also believe that the health provider should deal directly with the carrier or 
intermediary on a basis of 100% payment for treatment rendered to a bene­
.ficiury. 

I realize of course that these ideas will not be simple to ilnplement. I am 
encouraged by initiatives which have been taken by t'le prese.,!' administration 
to try to halt the escalating costs of llOspital care. I' '" need .:: ... st ceilings and 
fixed fees. 

The legislation which you are now considering is an important start. It will 
help clean up these very important programs. I only ask that we not stop or 
slow down our efforts to make these program!'; truly workable. Fraud ancI 
abmle will remain a constant threat unless we tighten up our procedures for 
efficient administration. 

Hon. DAN ROSTE1IKOWSK.l, 

a1l1ERICAN COLLEGE OF NUCLEAR PRYSICIANS, 
Wa.sMnuton, D.O., Mareh 4,1911. 

Ohainnan., Subcommittee on Health, (lolllmittee 011, Ways antL ';;ealls, 
LonglVort71.Ho1tse Office Building, Wa.shingto'll, D.O. • 

DEAR nIH. CHAlR?!AN: The American College of Nuclear Physicians (ACNP) 
wishes to offer supporting comment.: on H.R. 3, which is cUl':l'ently being C011-
sidered by your committee. 

For your information, the ACNP represents 1,000 nuclear phYSicians and' 
scientists engaged in the practice 0;[ this particular specialty. Nuclear medicine 
is defined as that .field of medicine which uses radioactive drugs for the diag­
nosis and treatment of disease. 

The Colleg'l has supported Senator Talmadge's identical measure (S. 143) 
011 this subject, and we offer our support of your measure. We wish to coop­
erute with your efforts to secure an expeditious passage of H.R. 3. We strongly 
believe that this bill will add strength to the Government's capability to detect, 
prosecute, and punish fraudulent activities under the l\Iedicare and l\Iedicaid 
programs. 

If we may be of assista11ce to you with regard to any legislation or Federal 
programs affecting llucl~ar medicine, please do not hesitate to contact us. 

RespectfulIy, 
KENNETH It. NICOLA£;. 

i3TATf,:;I,[ll:N r OF BER/l.' SEIDMAN, DIRECTOR, DEPART~mNT OF 80CIAL SECUlUTY 
AME:"lCAN FEDERA1'ION OF ItAllon AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 

The .AFL-OIO appreciates the opportunity to submit to the two House Sub­
committees on Health our views with respect to H.R. 3, the 1>Iedicare-Medicaid 
Anti-Frulld and abuse Amendments to the Social Security Act. . 

The AFL-CIO strongly supports the proviSions of H.R. 3 aimed at curtailing 
fraucl and abuse. However, we have some reservations with respect to the 
modifications in tlle existing Professional Standards Review Organization pro­
visions. 

First, we will comment on the fraud and abuse amendments. 



414 

FRAUD AND ABUSE 

It is indeed unconscionable, deplorable, avaricious, greedy or w1mtever adjec­
tives the subcommittees consider applicable to medically exploit poor people at 
the taxpayers' Ilxpense. We are, therefore, in full accord with Section 2 of the 
bill which strengthens the ban on so-called "factoring" agteements. 

With respect to Ser'ion 3 requiring disclosure of information, upon request, 
of ownership and conflict of interest business transactions between interested 
parties, we do not think the bill goes far enough. 

Many physicians have invested in proprietary hospitals and nursing homes 
in which tMy admit their own patients. They invest in medical laboratories to 
which they send their specimens. Some even buy generic drugs, repackage them 
under a private trade name and then prescribe their own trade name drug to 
their patients & t substantially higher cost. 

We feel such conflict of interest transactions should be prohibiten and not 
just disclosed. Doctors should be prohibited from engaging in such activity. 
Doctors would still be free to invest in hospitals, nursing homes and medical 
laboratories but not in those to which they refer, or which provide services for, 
their own patients. 

With regard to Section 4, we support the provisions for penalties for pro­
viders or suppliers for defrauding Medirare and :M:edicaid. We oppose, how­
ever, the provisions for penalties to heneficiaries or recipients. We hold that 
health care is a right and not a privilege. We do not believe that mistakes or 
ignoralJ-:'e by patients as to their entitlement to Medicaid benefits should in 
nny way he equated with fraud and abuse by providers. When conSidering the 
difficulties and abuses they experience in Medicaid mills and other settings, we 
find abhorrent the idea that anyone could be sent to prison for up to a year 
for seeking relief from pain and suffering even though they were not :Medicaid 
entitled. 

If a person who is eligible for Medicaid "abuses" tbe program by seeking 
unnecessary sE!rvices, the provider must he held to account. It is the provider 
who determines the need for the s€:rvice !lnd it is only the provider who bene­
fits from the transaction. 

We elo not know whether fraud and abuse accounts for one, two, three or 
even five perc€'llt of the expenditures for health care. So doubt it is significant. 
However, no one should be under any illusion that eyen complete elimination 
of fraud and abuse would contain the escalation of health (:are costs. 

This escalation is primarily related to the unstructured way in which health 
services are delivered ancl the perverse incentives of the fee-for-service system 
which provide higher income to physicians for more services und higher c::st 
procedures. It is also related to cost reimbursement of hospitals where hos­
pitals haye no incentive to cO~ltain costs . 

.Another callse of medical cost escalation is that professional, financial and 
personal incentives al'e skewed toward highly technological, but often less cost­
effective, care. The physician attains far more prestige practicing specialized 
technological care than practicing general or family medicine and his income 
per hour for hospital work is three times more than for office "'0,'';:. Doctors, 
therefore, tend to concentrate on high cost specializl1 care that helps about 
one percent of the population, rather than lower cost basic care that helps 
many. Hig!l technology care is not bad or unnecessary. In fact, it is care of 
the highest possible quality and is sOlnetirr.es needed. However, if health care 
expenelitures were channeled into primary care emphaSizing maintenance of 
lJealth, it would llOt only be far more cost-effective, but also save many more 
lives. There would be fewer medical miracles but also fewer deaths. 

In the next five years, the cost of health services will double and coulel 
exceetl ten percent of the gross nation~.l product if nothing is done about 
enacting a national health insurance pr,gram. According to the CongreSsional 
Budget Office Fer.ie~'al expenditures fJl' IIIedicare and Medicaid will total $57 
billion in lOS1. The .A.FL-CIO has long been conyinced that only by establishing 
a national budget for health expenditures can these esp.alating national and 
federal costs be contained. 

Your Subcommittees have inc1icated that statements are to be confined to 
issues relevant to fraud and abuse and not to national health insurance. How­
ever, the IIealth Security 11ill does elirectly relate to Vaucl anel abuse because 
the Corman-Kennedy bill (II.R. 21 and S. 3) woulel e<:"ablish a budget for 

• 
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medical services in every health service area. With a fixed amount available 
for physicians' services, if some doctors defrauded or abused the programs, 
they would be robbing other doctors and not the Federal government nor the 
patient. Doctors would have the incentive to police themselves. 

PROFESSIONloL STANDARDS REVIEW ORGANIZATIONS (PSROS) 

The medical profession is unique in that it has been given the authority by 
law to regulate itself. WhUe we recognize that the PSRO can perform a use­
ful technical function, there is no reason for the Secretary to turn over to the 
PSROs his present responsibilities for reviewing the cost and quality of 
medical care. 

The delivery of health care is a mop.opoly of the medical profession. The 
medical profession is unique in that physicians not only supply health services, 
but also create the demand for services. The AFL-CIO is opposed to strength­
ening the monopoly position of the doctors. For tills reason, the AFL-CIO 
opposes the enactment of Section 5 which would enhance unduly and inap­
propriat~ly the present powers of the PSROs. 

Admittedly, only doctors are qualified to judge the quality of care and 
whetller care has been rendered in the most appropriate manner. The AFL-CIO 
strongly suggests that doctors be hired by the :Medicare, Medicaid and maternal 
and child health programs to check on the performance of the PSROs. Such 
physicians should be full-time employees of these respective programs and 
would, therefore, be responsible to the prog';'am and not to the private entre­
preneurial interests of the medical professkr .. 

Section 6 would give the General Accolnting Office (GAO) subpoena power 
ove!.' its monitoring, review and oversigl',t activities with respect to federal 
programs, The AFL-OIO favors this provifJion. 

TIle AFL-OIO also strongly supports rAection 7 of the bill which woukl sus­
pend practitioners from illt:: IIIl:!llicaL;; and Medicaid programs who are I!on­
victed of criminal Offense related to their involvement in these programs .for 
such neriod as the Secretary or state agency deems appropriate. However, it 
sho'" be noted that practitioners can readily avoid the law's intent by refus­
ing \.~ participate in these public programs and by restricting their practice to 
private patients. The AFL-OIO would, therefore, go even further. We propose 
that such practitioners' licenses to practice medicine should be suspended. 

The AFlr-OIO favors Section !) providing' for federal access to the bool.s of 
proviclers of Medicaid services. We do not favor Section 10 which would allow 
the states 75 percent of federal matching money toward the cost of operating 
a lIIedicaid claims processing and information system if explanation of benefit 
information is only provided to a sample group of Medicaid beneficiaries. We 
believe patients can be llelpful in detecting fraud and abuse if this information 
is suppliecl to alll\Iedicaid patients. 

III conclusion, the AFL-CIO SUPlJOrts the frand and abuse provisions of H.B. 
3 but opposes amending the law to strengthen the monopoly power of the 
medical profession b~' giving the Professional Standards Review Organizations 
more authority. 

AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, 
Wa.shington, D.O., ~I(woh 11, 19"17. 

Eon. PAUL G. ROGERS, 
'" Cltairnum, Suboommittee on Health 

ana the Environment, 
Oommitteo on Intersta,tc ana Fm'eiU1~ Oommerce, 
U.s. Houso ot Representatives, 
11'ashington, D.O. 
Hon. DAN ROSTENKOWSKI, 
Oha·irman., S·uboommittce on Healt1!, 
Ommnittee on lVays ana jl[ectns, 
U.S. HOltSC ot Representatives, 
Washington, D.O. 

DEAR OrrAfR1rFlN ROGEltS AND ROSTENKOWSKI: The Committee on Health Oare 
Matters of the American Institute of. Oertified Public Accountants (the Commit­
tee) is providing the following comments on E.R. 4211, "Uniform Accounting 
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System for l\Iedicare and l\Iedicaid" for inclusion in the hearing record on H.R. 
3. These comments are offered in light of the significance of the proposals in 
H.R.4211. 

The Committee on Health Care Matters is made up of eleven members of the 
profession each of whom has had major responsibilities in accounting matters 
related to the health care field. As part of its responsibilities this Committee 
studies significant federal health care legislation. The Committee has given 
considerable attention to recent proposals to establish uniform accounting sys­
tems for health care institutions. Accordingly, the attention of the Committee 
was drawn to H.R. 4211. This bill would: 

"Amend the Social Security Act and the Public Health Service Act to require 
the use of a uniform functional accounting and statistical system and the mak­
ing of uniform reports by health services institutions under the medicare and 
medicaid programs." . 

Of particular interest to the Committee is the provision, within H.R. 4211, 
which would amend Section 1533(d) (2) of the "National Health Planning and 
Resources Development Act of 1974", P.L. 93-641, to require the Secretary of 
Health, Education and Welfare to establish: 

"A uniform functional accounting and statistical system for health services 
institutions. Such a system shall include-

(A) Uniform accounting practices j 
(B) A uniform functional chart of accounts, including uniform definitions of 

specific accounts and (as appropriate) sub accounts, a uniform numerical cod­
ing system of such accounts and sub accounts, and a uniform classification of 
expenses within such accounts j 

(C) Uniform statistical measures of productivity j 
(D) Uniform methods and statistical measure for cost accounting and cost 

allocation among accounts j 
(E) A uniform cost and statisticall'eporting system; and 
(F) A uniform discharge abstract and uniform billing system" 
'.rhe C'lmmittee lIDderstands it to be the objective of the propon>1'!nts of H.R. 

4211 to secure accurate, comparable d!'ta so as to improve the analytical and 
decision-making capabilities relating to health care costs and health care policy. 
Appropriate functional cost reporting is a key to effective costs control in 
health care institutions, just as it is in any otl1er industry. 

We are aware that, under present reimbursement programs, variations in the 
information contained in Medicare and l\Iedicaid cost reports do exist. These 
variations are not due to a lack of uniform accounting, rather, they are due to 
the requirements of l\Iedicare and 1\Iedicaid reporting. Comparative cost informa­
tion can better be ohtainecl through requiring uniform reporting by function, 
both of costs and units of service. This kind of reporting does not presently 
exist under :l\Iedicare and l\Ieelicaid programs. H.R. 4211 appears to can for 
such reporting amI, in this connection, represents a major step toward correct­
ing certain deficiences in present reimbursement cost reporting. 

Howeyer, tll!:: bill contains one specific provision, Section B, Wllich we sug­
gest is unnecessary and could be extremely costly to implement. Section B 
would establish and mundate the use of "a uniform functional chart of ac­
counts >I< " "'''. From a teclmical point of view a "uniform functional chart of 
accounts" is not uecessary for ~eyel'al reasons, namely: 

Such reportiug can be generated if uniform cost determination methods are 
prescribed. The reliability of such datr. is not predicated upon the use of a 
uniform functional chart of accounts. 

Further, uniform functional cost reporting can be accomplished in a number 
of different ways depending upon the nalure of existing accounting systems and 
current management information requirements. To specify a uniform chart of 
accounts woulel preclude the opportunity for eacll institution to determine the 

most cost-effective way to achieve the desired reporting. 
Also, although the Internal Reyenue Service and the Cost Accounting Stand­

ards Boarel have recognized the need for financial and other information to be 
reported on a uniform baSiS, neither has found it necessary to require the use 
of a unifo"m chart of accounts. 

Assuming the elimination of Section B, it may be necessary to clarify Sec­
tions A, C, D und E to ensure that these sections are adequate to support what 
we con('eiye as the intended uniform functional cost reporting requirements. 
For example, Section A requires that the system provide for "uniform account­
ing practices" while Section D requires that "uniform methods and statistical 

.. 
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measure for cost accounting and cost allocation among accounts" be established. 
What may be o.esirable, would be a consolidation of Sections .A. and D to pro­
vide for a uniform method of cost accounting for health institutions, i.e., "uni­
form accounting practices that w5ll enable statistical measures for cost account­
ing and cost allocation among accounts." Upon reflection additional opportunities 
for clariiication may become clear. 

Finally, we understaml that a purpose of fLR. 4211 is to provide cost informa­
tion on ll. uniform basis so as to permit the adoption of measures aimed at cost 
control or containment. "Ve wish to make clear, however, that any accounting 
or reporting system in and of itself will not, and cannot, generate cost reduc­
tions nor wIll it necessarily provide aU of the information needed to do so. 

We would be pleased to meet with you, Chairman l\Ioss, and members of your 
staffs to elaborate fnrther on our commentS. 

Sincerely, 
ROSCOE L. EGGER, JR., 

Ohairman, Federal Govermn(mt Ea:eOlttive OOmmittee. 
WILLIA}I FREITAG, 

Ohuirm!m, Subcommittee 01L Health Oure Matters. 

NOT.-Bee also later communication from .A.ICPA at p. 498. 

Hon. DAN ROSTENKOWSKI, 

AMERICAN OSTEOPATHIC HOSPITAL ASSOOIATION 
Park, Ridue, Ill., Maroh £l, 1971. 

Ohairman, SUDcomm'ittee on Health, Honse Ways and Means Oommittee, 
Lonuwol'th Hou8e Office Bnilding, Washington, D.O. 

DEAR jUn. CHAIRMAN: This correspondence presents the views of the Ameri­
can Osteopathic Hospital Association on the bill H.R. 3, the Medicare-Medicaid 
Anti-Fraud and Abuse Amendments. We would be most appreciative if these 
remarl,s could be made a part of tIle hearing record on this legislation. 

The 204 osteopathic hospitals across the country represent an important com­
munity resource. Many of Our hospitals are located in rural or semi-rural areaS 
anel provide a very necessary community health service. Given the recently dis­
closed abuses in both the l\Iedicare and Medicaid programs, osteopathic hospitals 
believe a sincere and effective attempt at monitoring the programs 011 a coor­
dinated basis is necesilary. 

Last year, legislation establislled the Office of Inspector General in the De­
partment of Health, Education & Welfr.re. The AOHA supported that legLsla" 
tion and continues to support the concept of centralizing the fraud and abuse 
effort. 

While this Association recognizes that llOspitals hll.ve generally not been 
responsible for reporteel instances of fraud and abuse, we also recognize that 
it is the responsibility of the entire health profession to assist the government 
in halting such activities. The ultimate beneficiaries of such activities will be 
the patient population, since it is they who eventually pay the bill. 

Osteopathic hospitals are deeply 'Concerned with the rising costs of health 
care. Fraud and abuse represent only oue component of these rising costs, but 
it is a component with which the federal government can deal directly. 

This Association lms long expressed the beUef that the most appropriate role 
for government in the delivery of health care is that of catalyst and supporter. 
However, this is one of the few areas in which we believe the federal govern­
ment can aud should become directly iuyolyed since tIle llroblem is one which 
crosses state lines and is one which can be dealt with more effectively in a 
centralized location. 

This Association therefore strongly recommends the early enactment of H.R. 3. 
We' appreciate the opportunity to present these COlllments and stand ready to 

provide any additional information you require. 
Sincerely, 

l\:U:OHAEL F. DOODY 

STATEMENT OF NATIONAL COUNCTL OF STA'rE PUBUO ,,\VET.FARE ADMINISTRATORS, 
AMERICAN :PUBLIO WELFARE .A.SSOCIA'l'ION 

The National Council Of State Pnblic Welfare Administrators of the Amer­
ican Public Welfare Association welcomes the opportunity to review and com-
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ment on H.R. 3, the Medicare-Medicaid Anti-Fraud Act. The Council represents 
state welfare agencies, most of which have responsibility for administration of 
the Medicaid program. 

THE IMPORTANCE OF FRAUD AND ABUSE 

The Council is in substantial agreement with the objective of the legislation: 
to curb fraud and abuse in Medicare and Medicaid. We do, however, have some 
concern with the emphasis being placed on this aspect of government health 
financing pr"grams. On the one hand, there is a vast difference between the 
premeditat.. .. J. activities characteristic of fraud and the less definable activities 
of abuse. The strategies utilized to control either problem are thus likely to 
be far different from one another; this legislation tends to prescribe the same 
remedies for both. On the other, while no one would dispute the serious nature 
of fraud amI abuse, there are- far more preSSing' problems facing the federal 
and statf) governments with regard to Medicaid. We do not believe that fraud 
and abuse are prime contributors to soaring health and thus Medicaid costs. 
Since 700/0 of Medicaid dollars is consumed by institutional services, we believe 
that far more sweeping changes are necessary in that sector-particularly in 
methods of reimbursement. The Council urges the prompt consideration of 
comprehensive changes in Medicaid which would allow us to control costs. We 
do not believe that piecemeal legislation which deals with a really secondary 
contributor to program costs-fraud and abuse-is sufficient. 

This is not to say that we do not support several sections of the proposed 
legislation. In particular, we support sections of the proposed legislation cov­
ering financial disclosure by providers in Medicare and Medicaid; federal 
review of provider books; increasing the penalty for fraud to a felony; 
authorization for states to remove providers convicted of fraud from the Medic­
aid program; and allowing the explanation of Medicaid benefits informatio:q. to 
be furnished to a sample, rather than all recipients. For the most part, these 
provisions give states greater flexibility to control both fraud and abuse. 

FACTORING, SHARED HEALTH FACILITIES 

Other provisions in the proposed legislation would ban factoring in Medicaid 
and Medicare. Regulations have already been published by SRS which would 
accomplish this purpose. These have already been challenged in court. The 
problem lies in the enforceability of this requirement. It is extremely difficult 
to both accurately define factoring and eliminate its practice altogether, based 
on whatever definition is ultimately adopted. A far more viable alternative is 
to assist the few states where factoring exists to improve their claims process­
ing systems-without whose deficiencies factoring could not survive. 

Similar problems emerge with the definition of shared health facilities. It is 
impossible to sharply define and segregate these facilities from other forms of 
group practice. Here again the problems lie in adequate review and monitoring 
by states-a problem far broader than Medicare or Me'dicaic1. States should 
be encouraged to improve their monitoring capabilities (e.g. MMIS) , rather 
than attempting to focus on one very specific set of offensive providers. 

THE ROLE OF PSROS 

The most troublesome features of the proposed legislation are, however, the 
several provisions dealing with PSROs. The charge of PSROs is to both assure 
quality of services and, in dOing so, curb inappropriate expenrlitures. Clearly 
the states have a similar inte-rest in promoting both objectives; they have a 
particular stake in cost containment. The bill would expand the scope of 
authority of PSROs and at the same time severely limit the state review and 
monitoring of their activities. States would, in effect, be prohibited from 
undertalcing any reviews that the PSRO has already conducted. Notwitllstand­
lng the need to curb duplicative eJl.-penditures, there is llu doubt that some 
similar efforts of the states and PSROs are necessary. A number of issues 
regarding PSROs remain to be resolved (see attached paper). Thus it is pre­
mature to grant such extended authority until these issues are addressed and 
experience with PSROs thoroughly evaluated. The extension of trial period to 
24 months; the deSignation of qualified status on the basis of hObpital review 

.. 
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alone j the involvement of PSROs in nebulous "shared health facilities"; the 
designation of PSRO findings as conclusive i and the prohibition against con­
current reviews all vest a great deal of power in PSROs when they remain 
largely unproven. Some states have noted, for example, that PSRO review of 
hospital outpatient facilities, another common source of Medicaid abuse, is 
notably poor. In addition, as Beverlee Myers pointed out in hel" testimony on 
September 22, 19'16 before this Subcommittee, it is not at all clear that PSROs 
are cost effective. 

The Council's concern with these several provisions is shared, moreover, by 
other state groups examining the Medicaid program. The National Governors' 
Conference adopted the following position at their recent meeting, February 28 : 

"The law and regulations should be changed to allow states to contract with 
PSROs and to review and approve proposed PSRO policies to insure that these 
functions are reasonably accountable to states." 

Preliminary recommenclatiolL, of the New Coalition's 1 Task Force On l\Iedic­
aid also include several provisi\ms relation to increased state review and moni­
toring of PSROs. Virtually state and local bodies with an interest in Medicaid 
recommend increased state interaction with PSROs. 

Therefore, the Gonncil recommends that Sedion 5, with exception of parts 
(b) and (e) governing PSRO financing and data exchange, be eliminated until 
more evidence concerning the efficacy of PSROs is obtained. 

We thank the Subcommittees for the opportunity to comment on H.R. 3 and 
are available for any further assistance. 

AMERICAN PUllLIC 'WELFARE ASSOCIATION 
Washington, D.O., Janttar1f S1, 197"1. 

Subject: PSROs and medicaid: A summary of recent developments. 

OVERVIEW 

The passage of P.L. 92-603 saw adoption of a major new program designed 
to assure the qual.ity and appropriateness of medical care. Section 249F of the 
law provided for the establishment of professional standards review organiza­
tions (PSROs), state-based bodies of professionals who would monitor the 
quality of care. 

The distinct task of PSROs is to certify that all Medicaid, Medicare, and 
Title Y admissions to health inf.'titutlons, specifically hospitals and nursing 
homes, are medically necessary. PSROs are charged· withe the development of 
criteria to determine the appropriateness of admiSSions, length of stay, and 
other aspects of health services. Ultimately the organizations are to assume 
llOmes, are medically necessary. PSROs are charged with the development of 
PSRO policy is vested in the Bureau of Quality Assurance (BQA), an arm of 
the Health Services Administration, W11ich is also responsible for reviewing 
progress and distributing funds. All development and operating costs of PSROs 
are covered by the federal government. 

Most states are divided into several PSRO regions, although some Qrganlza­
tions have statewide authority. In states with multiple PSROs, an ad":'"isory 
council has been deSignated to coordinate activities and assure uniform imple­
mentation. PSROs are usually formed and administered by physicians and 
frequently are promoted by local medical societies. At present, the involvement 
of other health professionals is greatly limited. 

'" As mentioned above, PSROs are specifically designed to review the appro-
pri,lteness of medical services financed by three federal (federal/state) health 
programs. Under a decision made by (then) HEW Secretary Caspar Wein­
berger, PSROs have ultimate jurisdiction and authority to determine medical 
necessity.]. Under this ruling, the PSRO decision takes precedence over that of 
a state Medicaid program or l\Iedicare fiscal intermediary. 1:hus far, PSROs 
have largely reviewed care in hospitals (about one-third of the Medicaid bud­
get) j eventually they will cover services rendered). '"1ursing homes, another 
one-third to one-half of Medicaid expenditures. Thul, JROs have tremendous 

1 The New Conlltlon Is composed of officlnls from the Nntlonnl Governors' Conference, 
the Nntionnl Conference of Stnte Leglslntures, the Nntlonnl League of Cities/U.S 
Confereuce of Mayors and the NfLtionnl Assocln tlon of Counties. • 

1 Itebrunry 24, 197ri. 
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potential to modify state and federal health expenditures (discussed in more 
detail below). 

As of June 30, 1976, some 87 PSROs had been designated as "conditional", 
i.e., they have been found competent and are undertaking active review. Thirty­
three' PSROs are in the planning stage. Thus, a substantial number of states 
are already working with area PSROs. 

AD1>UNISTRATIVE CONTROLS 

As presently managed, PSROs govern services financed by three different 
(generally independent) federal divisions within HEW: the Medical Services 
Administration (in Social and Rehabilitative Service) ; the Bureau of Health 
Insurance (in the Social Security Administration) ; and the Division of Maternal 
and Child Health Services (in the Health Services Administration). Coordina­
tion among these three administrative entities is frequently strained, largely 
because of the sheer size of the programs invloved. The Bureau of Quality 
Assurance must work with each one 'to assure coordinated implementation of 
PSRO pOlicies and activities. 

The states are one level removed from the workings of the Bureau of Quality 
Assurance a.nd the :l\Iedical Service Administration.2 Many states have been 
skeptical and apprehensive of PSRO involvement in Medicaid administration. 
Some believe that since PSROs are dominated by physicians that decisions will 
be biased in their favor, i.e., the states will be paying for services that are not 
medically necessary. Related to this potential problem is the overall concern that 
PSROs, independent of state authority, will exercise considerable control over 
state 1.Iedicaid services and payments. However, the federal government has 
made a strong commitment to PSRO review of services, thus most states are 
preparing their Rystems to accommodate their activities. 

RECENT POLICY ISSUANCES 

1. Fi8ca~ Penalties in Utilization Review aniL PSROs.-One of the most con­
troversial pOlicies in Medicaid is the fiscal penalty associated with utiHzation 
review activities. Basically, if a state fails to demonstrate that a number of re­
quired procedures have been performed, it is subject to a stiff pellulty (loss of 
federal funds) (section 207 of P. L. 92-603, section 1903(s) of the Social 
Security Act). Eventually, most of the required reviews will be assumed by 
PSROs. In the interim, SRS has issued guidelines under which the penalty will 
(or will not) be assessed. Specifically, states are relieved of making a satisfac­
tory showing and being subject to a financial penalty in facilities where the 
PSRO has assumecl responsibility for physician certifications and re-certifica­
tions; physician plan of care in short-stay hospitals; and utilization reviews. 
Note that the. state's responsibility is maintained until SRS informs the state 
that the PSRO lIas assumed binding authority (see Action Taansmittal SRS­
AT-76-141 (MSA), September 3, 1976). 

2. Federal .E'inanci.(tl Participat'ion (I)niL PSRO Decisio1ts.-If a state pays for 
services not dl~emed medically necessary by the PSRO, no FFP is available for 
those services (section 1158 of the Social Security Act prohibits FFP for PSRO 
disapproved survices). On the other hand, a state may elect to withhold Medi­
caid payment for services approved as medically necessary by the PSRO where 
it has determJ.ned otherwise. Under these circumstances no Medicaid payment 
has been made and, as a result, no ll'FP is claimed. 

3. FFP, Etate M01Litoring, aniL Oont'inlting UR Respon.sibilities.3-HEW has 
consistently urged states to monitor PSRO activities. However, no formal moni­
toring requirement exists. States may be involved in all stages of PSRO devel­
opment. So-called "memoranda of understanding" are usually negotiated between 
the state and PSRO prior to designation of that PSRO conditional status. These 
memoranda, subject to HEW approval, detail the relationship of the PSRO to 
the state Uedicaid program and cover exchange of information, certification, 
monitoring, etc. Again, these agreements are not mandatory. 

HEW has recently issued guidelines with which states should monitor PSRO 
Ilctivity. In addition, the Department has attempted to clarify the availablity 

~ Information Is received only from :r.rSA: BQA hns no direct control with stntes. 
3 See Action Transmittnls SPS-AT-76-141 nnd 140, both Issue<l September 3, 1976, for 

more detnlled discussion of monitoring. 
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.. 



of FFP for such monitoring. Specifically, Flj'P is only available for those moni­
toring services which do not duplicate the purposes and activities of the PSRO. 
HEW will provide FFP for monitoring and "to assess the propriety and effec­
tiveness of PSRO review of care provided to Medicaid patients" (SRS-AT-76-
140). 1.'his policy does not preclude the state from sampling PSRO reviews, 
evaluating on a case-by-case basis or a variety of activities similar to the 
routine services of the PSRO. Clearly, some reiteration of PSRO activities is 
necessary to program evaluation. HEW will, however, question those evaluations 
used primarily to override PSRO decisions or that are virtually identical to 
PSRO efforts. 

State monitoring of PSROs is encouraged to be an ongoing process, occurring 
at all stages of implementation-from the planning to conditional phase of 24 
months-and, finally, to operational status. Monitoring is deemed to be par­
ticularly important during the conditional phase, for lt is within this period 
that PSROs c1evelop review expertise, data collection techniques, and experi­
ment with various review criteria. Each state must submit a mOnitoring plan 
to SRS prior to implementing any evaluation activities. It should include com­
ments from the PSROs and facili.ties involved (the plan may be referenced or 
included in the memorandum of understanding). Implementation of the plan 
occurs after SRS review and approval. Once the PSRO becomes fully opera­
tional, the state is expected to reduce detailed monitoring activity (such as 
case-by-case review) and to rely on aggregate statistics. Information and data 
from the PSROs is eJ..-pected to be made available to states to assist them in all 
phases of program monitoring. ' 

4. Grievance 11icchanis1n.-Both lvISA and BQA recognize that differences of 
opinion are bound to arise between the states and PSROs. A grievance mecha­
nism has been adopted to allow both parties to air complaints. Formal com­
plaints from states should be based on evidence of fiscal problems stemming 
directly from PSRO deterl1I1inations or on indications that such decisions are 
adversely affecting the qualit;r of care rendered to Medicaid patients. The fol­
lowing steps have been adopted: 

a. Informal interchange between state and PSRO; state brings questionable 
determinations to PSRO's attention. 

b. Formal feedback and meetings at periodic intervals from state to PSRO 
to HEW to resolve problems. 

c. State requests formal review of problems by PSRO; response or corrective 
action required within 30 days:! 

d. Filing a written complaint with SRS Regional Commissioner with materials 
from state, PSRO, and (if included) report from any impartial review group 
and similar materials to the Regional Health Administrator and the PSRO. 
COrlrective action is required within 90 days unless the state asks for a suspen­
sion of the PSRO's authority; in this case HEW will act immediately to sus­
pend authority. Thorough documentation would be reqnired to document the 
complaint including: (1) improper review determinations; and (2) detrimental 
impact on state Medicaid expenditures and/or quality of care. If justified, HEW 
will suspend binding review authority of the PSRO pending a full investigation. 
PSROs' dete':minations during the investigation [lre then advisory, not binding. 

e. HEW reviews problems once review authority is suspended. (Note: sus­
pension of the l'eview authority may only occur with conditional PSROs; once 
fully operational, complete termination of the contract is the only option avail­
able.) Options for a COJ1(litional PSRO found deficient include: (1) restrictions 
on full review authority; (2) I'e quire PSRO to take corrective action; (3) 
continue partial suspension and advisory status until corrective measures have 
been taken; and (4) terminate PSRO agreenlent. 

FINANCING 

The administration and operations of PSROs is financed through individual 
appropriations made by BQA. Each PSRO contracts with the federal agency for 
a grant which, in addition to administration, covers review of ambulatory and 
long-term care. Review of acute hospital care is financed by two separate 
mechanisms, depending on whether the institution is delegated review authority, 

• At this stnge, n physlclnn group impnrtlnl to the PSRO nnd the state 11lny be nsked to 
review questionable determinat!Qns. . 
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e.g., the hospital performs review for the PSRO, Or the PSRO maintains review 
anthority itself. Hospitals that have been delegated review authority may in­
clude the cost as a reimbursable expense uuder Medicare and Medicaid. Most 
institutions have performed some sort of utilization review-and been reim­
bursed for it-for some time, so that this does not necessarily represent a new 
expense for Medicaid or Medicare. For those institutions reviewed by the PSRO 
(so-called 'non-delegated' review), the PSRO is now reimbursed directly by the 
Social Security trust funds. Section 112 of P. L. 94-182 authorized the use of 
such funds for PSRO reviews of acute hospital care, thus removing a relatively 
large financial burden from the PSROs. In addition, an adjustment will be 
made to assure that nOll-delegated review of Medicaid services ,vill be paid for 
by the federal government. 

CONTINUING ISSUES 

A number of issues remain to be addressed concerning the relationship of 
PSROs to state l\Iedicaid programs. Some are more pressing than others, but 
all are likely to emerge in the future as policy questions. 

1. FederaL FinanciaL Pal'tioipation.-The recent guidelines issued by HEW 
attempted to clarify the availability of Fll'P for utilization review and PSRO 
monitoring. However, some questions still exist. For example, some states have 
developed sophisticated utilization review programs, f'.g., the Medicaid Man­
agment Information System, and have achieved substantial progress in curbing 
inappropriate utilization. It remains unclear whzther these activities can be 
sustained when PSROs are operational. This rf!ay be a particular problem in 
states with multiple PSRO areas. In this instance, the state's re-qiew respon­
sibility may be fragmented if some of the PSROs are operational, while others 
are not. In addition, fraud and abuse detection activities may require some 
repetition of the PSRO reviews. More definitive guidelines are necessary to 
assure that states are able to' maintain necessary review function and some 
receive federal matching payments. 

2. Exchange of Inf01'111ation/Development of 01·itel'ia.-One of the principle 
functions of PSROs is to develop criteria and standaxdg upon which determina­
tions of medical necessity can be made. These criteria are generally based on 
recognized patterns of medical practice and, as such, extensive data is neces­
sary to assure use of sounu criteria. In addition, the PSRO must continue to 
receive such information from providers under its review authority. State 
Medicaid programs are generally faced with similar data collection tasks. A 
number of states have implemented the l\IMIS program and already have made 
great progress in dey eloping sophisticated generation capabilities. Most states 
are currently upgrading data collection capacities. Such information is vital to 
utilization review, fraud and abuse detection and related activities. The prob­
lem is that in many states the PSROs and Medicaid programs are operating 
independently i little or no exchange of information occurs. As a resl~lt, parallel 
and somewhat cluplicatiye system are being developed-clearly a costly waste 
of time and effort. This concurrent' development,5 moreover, intensifies the 
inclependence of stn tes ancl PSROs. (Proposecl regulations were recently issued 

--w11jch would substantially curtail the PSRO's ability to release information to 
the generai public-another means of isolating the PSRO from the community 
and state l\:I:eclicaid program.) At this point, insufficient guidelines exist for the 
exchange of information between the states ancl PSROs, or, even more im­
portant, exchange of criteria. Both could gain from cooperative development, 

AREAS WITH NO PSRO 

The treatment of areas with no PSRO remains unclear. Some states would no 
cloubt be abl& to assume review activities-they shoulcl be given the opportunity. 

ROLE OF PARAPROFESSIONALS 

.As medical care has become more sophisticated, the role and importance of 
paraprofessionals has increased. PSROs are encouraged to haye input from 
such personnel in both review and development of criteria. However, they are 

"Some states belleye, thnt deyelopment of criteria must proceed on the bnsls of stnte­
whIe Informntlon-thnt the review area within the purview of most PSROs I, too 
limited to foster adequate stnndards. 

It· 
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not required to do so. States are concerned that physicians will assume com­
plete control of review activities and ignore the important and partly independ­
ent contribution that paraprofessionals could make. 

LONG-TERM CARE 

One of the most pressing issues facing states is PSRO review of long term 
Cllre services. Nursing home expenditures are phenomenally high and Medicaid 
agencies are concerned that the rise in costs and utlization will not diminish. 
The role of PSROs in this broadbased area has been specified, but with no 
clear indication of how such responsibilities will be executed. Here PSRO re­
view has the potential to be extremely effective. However, 'there should be no 
question that Medicaid agencies have substantial involvement in review, moni­
toring and policy development. (The Bureau of Quality Assurance has, however, 
been hampered in implementation of long term care review by lack of support 
from former HEW Secretary Mathews. nIany PSROs are eager to perform 
such reviews, tJarticulrrrly with some financial coverage by the Social Security 
T.rust Fund for acute hospital care-thus releasing funds for other reviews.) 

PSROS AND AUBULA'l'ORY CARE 

Ultimately, PSROs are charged with review of all services financed by Medi­
caiel and Medicare-including ambulatory care. The end of the 94th Oongress 
saw an effort to accelerate PSRO review in that area-notably in shared health 
facilities or "Medicaid mills". However, some states are concerned that present 
PSRO review in acute hospitals is insufficient, particularly in hospitals that 
have a large component of outpatient services. These institutions frequently 
provide a substantial anlount of services to Medicaid recipients and have befln 
found practicing some of the same abuses as "Medicaid mills" (e.g. excess 
laboratory tests). Thus, states believe that until PSROs can perform adequate 
review in the first focus of operation-acute care hospitals-that other practi­
tioners should be left to state review. 

TIlE COST OF PSRO OPERATIONS 

At this time, PSRO services are fully funded by the federal goverpment. Some 
states remain concerned, however, that ultimately PSRO review:s will be l1nanced 
by state revenues. ~'his issue has drawn particular attention in states with 
multiple PSRO areas; theoretically the state is still responsible for some re­
views and not others-depending. on whether any PSROs are designated as 
conditional. Thus some clarification on financing is still necessary (note: BQA.. 
personnel have indicated such clarification is for ing.) 

CONCLUSION 

The potential for PSROs to conduct effective review of health services under 
Medicaid and Medicare is great. However, a number of constraints in present 
program administration and implementation remain to be resolved. States are 
largely concerned with the independent autllOrity of PSROs-how PSROs will 
mesh with state Medicaid re,iews. Recently two tark forces reviewing the 
Medicaid program-one sponsored by the National Governors' Conference and 
one by the New Coalition-have recommended a thorough l . .eassessment of role 
of PSROs in Medicaid. Thus, it is lilrely that some of the issues raised in the 
present discussion will be addressed. 

S'l'ATE1.fENT OF THE A1fERIOAN SOCIETY FOR MEDICAL TECHNOLOGY 

The American Society for Medical Technology (ASMT) is most plensed to 
provide the members of tile House Ways and Meaus Health Subcommittee with 
views on H.R. 3, the l\Iedicare-Medicaid Anti-Fraud and Abuse Amendments. 

ASniT is n national, professional organization composed of over 28,000 mem­
bers engaged in the delivery of clinical lo;l.borntory services. The Society is com­
posed of 50 constituent state societies, in addition to the District Of Columbia, 
which hold cliarters granted by tlle national organization. The country is 
divided into ten regions with an average of five 'states per region. An elected 



House of Delegates forms the governing body of the Society al!d when not 
in session, its functions are carried out by an elected Board of Directors. The 
Society is organized to give each member the opportunity to be an active partner 
in the development of standards and practices enumerated in ASMT's policies, 
positions, and. publi(!ations. 

Our membership is made up of a variety of nonphysical categories of clinical 
laboratory persolillel including clinical laboratory administrators, supervisors, 
educators, technologists, technicians, assistants, and such specialists as micro­
biologists, clinical chemists, hematologists, immunohematologists, cytotechnolo­
gists, histoteclmologists, and nuclear medicine technologists. Approximately 
seventy-five percent of our membership hold degrees at or above the baccalau­
reate level while another ten percent hold associate de~·nes. The remainder of 
the membership is composed of individuals who fall in &.l'ecified categories such 
as students. 

In addition to a membership diverse in specialty and generalist functions 
within the laboratory field, laboratory settings or places of employment range 
from private or independent laboratories, physician offices, clinics, blood banks, 
research institutes, to hospital laboratories-both governmental and non-govern­
mental. Thousands, howo::ver, in fact the majority of our active members work 
in hospital laboratory settings throughout the country. 

On behalf of our membership and in the interest of better health care delivery 
on a national basis, ASMT is in favor of and has previously gone on record to 
support the concept of national health insurance. Our Society subscribes to the 
bnsic principle that every American should be assured access to quality health 
care and that no person should be denied health care because of inability to pay. 

In testimony on national health insurance presented before the House Ways 
and Means Committee in May of 1974, ASII'IT suggested the obvious: that any 
form of national health insurance adopted by the Congress will undoubtedly 
have a profound effect on the way health care is now delivered. In fact, close 
scrutiny and evaluation of our present health care system is critical in order 
to ensure that any form of NHI eventually developed will ensure hoth efficient 
and economical health care services available to all our citizens. 

Although we continue to favor eventual enactment of a well-conceived na­
tional health insurance program, AMST recognizes that the critical prohlem of 
controlling the sharp rise in health costs has uffectively slowed the drive toward 
some form of NHI during recent sessions of Congress. Moreover, while the cur­
rent health care system contains acknowledged strengths, an examination of the 
Medicare-l\IeUcaid programs since their enactment clearly demonstrates serions 
defects wbieh must be eliminated before moving onto a more comprehensive 
health insurance scheme. It just doesn't make good sense to build upon the cur­
rent health system until some of the obvious deficiencies within the system can 
be eliminated, 

The iWedicare-l\:t:edicaid Anti-Fraud and Abuse Amendments would deal 
directly with one of the major and most serious deficiencies extant in the two 
Federal health programs; to wit, fraud and abuse. We therefore applaud 
Congressmen Rostenkowski and Rogers for their commitment to restore a 
sense of order and morality in the Federal health payment programs prior to 
8eriously conSidering their further expansion. 

Although we understand that this legislation should not be viewed as the 
final solution to the problem of fraud and abuse, we do believe that expanded 
legislation will better equip the Secretary and in turn, his designated agents 
or Inspector Gelleral with the necessary tools to better detect and prosecute 
fraud ancl abuse in the Medicare/Medicaid programs. Thus, ASMT strongly 
endorses the intent of H.R. 3 which we believe is much needed and long over­
due. 

To begin to appreciate and to understand the problems involved, one need 
only to look to the report entitled, "Fraud and Abuse Among Clinical Labora­
tories;" a staff report prepared for the Subcommittee on Long Term Care of 
the U.S. Senate Special Committee on Aging in 1J'ebruary of 1976. The report 
concluded a five-month investigation into the operation of independent clinical 
laboratories under Medicare and Medicaid and made the following findings: 

"1. Comparatively few labs control most of the Medicaid business in the 
United States. In New York, 16 labs controlled 70 percent of the Medicaid busi­
ness. In NelV Jersey a dozen labs controlled nearly 60 percent of Medicaid 
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funds. In Illinois 26 labs control over 90 percent of Medicaid funds paid to 
clinical laboratories. 

2. Competition for Medicaid accoun~s is fierce. It seems that the only way to 
obtain a Medicaid lab account is to offer a kickback. The greater the kickback 
offered the more likely the lab will be to obtain Medicaid business. 

3. The average kickbaclt is about 30 perc~nt. This is about the figure we 
projected for ldckbacks between phl,umacies and nursing homes in the exhaus­
tive study we completed 2 years ago. Kickbacks can take many forms from 
cash, gifts, supplies, Icing-term credit arrangements to the furnishing of sup­
plies und business equipment. Most commonly, the technique used is the "ren­
tal" of a small amount of space in a medical center or the payment of part of 
the physician's overhead or payroll expenses. 

4. At the root of the problem is the overgenerous fee sclledules for clinical 
lab services. These fee schedules were established in 1967 when Medicaid went 
into effect and most tests were performed manually. Meanwhile lab technology 
has advanced rapidly in t)lG past. five years. Costs have been cnt dramatically 
but the resulting savings have Fot l~een passed on to the consumer. Instead 
they have been used for ":ll'Htr)\l:ltlu,f' "1: physician inducements. 

5. In order to maximiz~) cheir t;j~,t'~y to succeed in the kickback game, many 
labs have found ways to ;. lcr~(jl\," 'In.c .. r income from Medicaid. The predominant 
technique is to charge 'l-)-,: tes\,; that are not authorized by the pllysician. 
Another common abuse is b:~~ing' Medicaid for component parts Of tests which 
should be run and paid for as a panel. Perhaps the most se-,:iouB problem, was 
charging Medicaid patients rates two and three times what private paying 
patients are charged. 

6. By consel'Vative estimate we project that -at least $45 million out of the 
$213 million (or $1 out of every )ffi) in Medicare and Medicaid payment!l to 
clinical laboratories is either iraudl:l.ent or unnecessary. TIns is a conservative 
estimate because a reasonable case can be made that about 50 pe-,:cent of cur­
rent payments are inappropriate. I cite New Jersey's experience wher(;: fee 
schedules were reduced by 40 percent as well as New York's analysis that lab 
payments could be cut in half by incorporating tlle principle of regionallabora­
tory programs. 

7. If laboratories in Illinois (a sample state) charge(l Medicaid patients what 
they charge private paying patients there would be an estimated savings to the 
State of Illinois of 58 percent of the present payment for lab services. 

8. It is apparent that 42 U.S.C. 1395 and 1396 making the offeri{,g or accept­
ing of a kickback illegal and punishable by a $10,000 fine, a year in jail or both 
is not being enforced by HEW or the U.S. Departm.ent of Justice. 

9. In practical terms, this means that under current reimbursement, (1) any 
laboratory which is so inclined can bill Medicaid for tests on a patient a doctor 
has never seen, (2) for blood never drawn, (3) for tests never performed, (4) 
at a rate exceeding four times cost and, (5) twice the prevaiilng rate to private 
patients, (6) and in so doing violate laws and regulations of ge:tte-,:al and spe­
cific application with nearly absolute assurance that they will not be caught 
and prosecnted." 

In order to effectively deal with the problems of f-,:attc:l and abuse as <ltttlined, 
the Staff's chief recommendations to the Congress were: 

1. The Clinical Laboratories Imp-,:ovement Act !'!uould be enacted at the 
earliest opportunity; and 

2. TIle Congress should enact legislation to consolidate HEW's Medicare and 
Medicaid enforcement efforts. An Office of Inspector General for Health should 
be created to monitor Medicare and Medicaid fraud and abuse. 

We believe that the Congress is to be commended for the swift action that it 
has talren in realizing these two rceommendations. The Office of Inspector Gen­
eral has been established through legislation passed last year and the Clinical 
Laboratory Improvement Act has already been reintroduced in the 95th Con­
gress by Senator Jacob Javits with twenty-two cosponsors and Mr. Rogers is 
cxpected to reintroduce his counterpart measure in the House of Representa­
tives shortly. 

ASMT strongly endorses the basis intent of the Clinical Laboratory Improve­
ment .Act of 197'7 and believes that it provides an excellent opportunity to focus 
011 some of the· most crucial issues related to the provision of laboratory serv­
ices and their lresultant costs. While unanimous agreement is unlikely within 
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the laboratory community itself regarding the need for expanded government 
authority regulating laboratories and their personnel, we are convinced that 
there are perfJUasive reasons for the Congress to seriously consider enacting 
just such legislation concurrent with other Federal health program reforms. 

ASl\IT specifically endorses Section 3 of H.R. 3 requiring providers and sup­
pliers participating in both Medicare and Medicaid to disclose upon request 
specified ownership information and information pertaining to business trans­
actions with related parties. 

In I:. GAO report entitled, "A Proposal for Disl~losure of Contractual and 
Financial Ar.'angements Between Hospitals and Members of Their Governing 
Board and Hospitals and Their l\Iedical Specialists," the Comptroller General 
recommended that Congress consider amending the Social Security Act to 
require hospitals, as a condition for participating in Medicare, to make pub­
licly available information disclOSing (1) overlapping financial interests of the 
Board members and key employees, including a statement of the e..,·:tent of com­
petition involved in acquiring goods and services, and (2) the hospitals' ar­
rangements with hospital-based specialists. The Chairman of the Senate Fi­
nance Health Subcommittee, Senator Tnlmndge, has announced his intentiru to 
reintroduce several Medicare reform amprrdments to the Social Security Act, 
including one which would provide that llOspital-based physicians cor.1d no 
longer enter into percentage, lease, or direct billing arrangements for Medicare 
reimbursement purposes. Testimony before the 15enate Finance Health Sub­
committee last July revealed the tremendous drain which present reimbursement 
practices have on the Medicare program. 

Also, according to the Special Committee on Aging's Report on Fraud and 
Abuse, phYSicians 0ften work for clinic owners. And, since there are few re­
quirements in any state with respect to ownership of a laboratory, most laws 
focus on the qualifications of the operator. It has been reported that clinic 
owners often hire physicians under contracts and "encourage" them to order 
unnecessary tests to generate income for a lab in which they might have an 
interest or in order to maximum the amount of the kickback they might receive 

,,·.from a laboratory (in exchange for sending them all the lab business of the 
clinic) . 

Therefore, ASl\I'J' would recommend that individual physicirns not be exempt 
from the provisions of Section 3 of H.R. 3. It is our belief that ill(lividual phy­
sicians as well as other providers may llUve a vested interest in.the form of 
ownership of various supply houses or independent clinical laboratories that 
could potentially lead to a conflict of interest. 

For example, an individual physician could own a major percentage of a 
supply house or independent laboratory without having a controlling interest 
and as SUCh, would remain free from having to disclose specified ownership 
information or inf0rmation pertaining to business transactions with related 
parties. 

In this regard, a recent report issued by the Comptroller General entitled, 
"Tighter Controls Needed Over Payments for Lnboratory Services Under l\Iedi­
care and l\Iedicaid" pointed out the physicians often add sub8tantial markups 
for laboratory services obtained from independent !aboratori'?s. Medicare car­
riers usually pay these marlmps because the claims either do not show where 
the services were performed or indicate that the seryices were performed in the 
physicians' office laboratories. 

Many laboratory officials were reluctant to cooperl!te with the General Ac-
counting Office because, it is said, they feared lOSing physicians' business if t 
they provided information showing amounts phy~icians paid for laboratory 
services. The laboratories that cooperated did so with tho understanding that 
the laboratories' and physicians' names would not be disclose<l. 

Although ASMT has no proposal or formula for reducing or containing lab­
or.atory costs, we do recommend that both the public and private sectors begin 
to critically examine specified ownership information and information per­
l'aining to business transactions with related parties in terms of their possible 
impact on laboratory costs. 

ASl\IT also stront'ly endorses Section 3 (f) providing that the Secretary or 
any. entity so deSignated have reasonable access to the books and records of 
independent pharmacies, independent. laboratories, independent suppliers of 
durable medical equipment and renal disease facilities which pertain to the 
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billing and payment for goods and services supplied or rendered by such entity 
in connection with progrums established under Titles Y, YIII and XIX. 

Our Society believes that to effectively administer the two programs th(' 
Secretary must beeqnipped with the necessary tools to ))olice them. Reasonable 
access to the books and ullO records of the above-mentioned would be an 
important step towardS aSsisting the Secretary to carry out his duties and 
responsibilities in detecting and prosecuting fraud and abuse. 

Bection 4 of II.R. B respecting penalties for defrauding Medicare and Medi· 
caid Programs would amend Section 1877 and 1909 of the Social Security Act. 
From the standpoint of the clinical laboratory field, ASMT believes that the 
proposed change in nature of crime from a misdemeanor to a felony together 
with the substantial :_l.;rease in penalty should help detEr individuals from 
committing potential abuses within laboratories. By alleviating acknowledged 
fraudulent practices, mon'Dver, these stiffer penalties hopefully would also llelp 
cOllh\ill the costs of 1nl1oratorY services rendered through Medicare and JHedi­
caid. 

In this regard, ASl\lT would also endorse the proposal to limit, restrict, or 
suspend the eligibility of an individual under Medicaid if that individual is 
convicted of an offense involving fraud. And finally, the Society is pleased to 
see clarifying language under this Section which. would strengthen the law illld 
reduce the potential of loopholes. 

Section 4 of the legislation would require the Secretary to give priority to 
a request made by a Professional Standards Review Organization for review 
responsibility with respect to services furnished in shared health facilIties. 
The Society endorses, but with qualification, the intent of this provision. Cer­
tainly, the PSRO mechanism-the professions themselves responsible for re­
viE' { of their OWll services-should be applicable to all health deli very settings. 
A8MT believes, however, in view of the early stage of PSRO implc7'1entation, 
that it may be premature for PSROs to playa strong advocate role in the area 
of fraud and abuse control. 

The government has defined professional standards review as: "The formal 
assessment by health care practitioners of the quality and efficiency of services 
ordered as performed by other health care practitioners in the sllme health care 
profession." The logical exten!.lOn of this definition with respect to tIle clinical 
1l1.boratory is: the formal assessment by the clinical laboratory practitioner of 
the quality and efticieu<'y of sE'l'vices performed by other clinical laboratory 
practitioners in the profession of clinical laboratory medicine. 

At the present ti.me, a comprehensive system of peer review applicable to 
both institutiollal and non-institutional clinical laboratories is not operable. 
Thus, it does not seem prudent to give priority designation to a PSRO for 
review of these services in shared health facilities nor to authorize PSROs the 
responsibility for the conclusive final determinations of payment for specified 
types of health care services. ASl\lT is hopeful thaI; Congress will consider in 
the near future the potential for all health care providers to be involved di· 
rectly in the review of their own services direc:tly within the PSRO pr!lcess. In 
the meantime, the SOCiety believes that the Secretary should assume the lead 
responsibility for review of services furnishe(l by shared health facilities re­
specting their compliance with Titles XVIII Ilnd XIX of the Social Security 
Act. 

Finally, the Society endorses Section 9 which would allow Federal acce~s to 
the bool,s of providers of services under l\ledcaid in the same manner that such 
access is presently provided to state agencies. }I'reedom of information is essen­
tial to the investigation by the Inspector General of potential program abuses. 

In conclusion, the American Society for Medical Technology wishes to pledge 
its cooperation with the Committee to curb, through revised and expanded law, 
abuses of the Federal health programs. We beHeve II,R. 3 is a substantial :re­
flectIon of commitment to the l\1edicare-Medicaid reform effort. 

, STATEMENT OF THE A1>fERI<JAN SOCIETY OF CLINIOAL PATHOLOGISTS 

The American Society of Clinical Pathologists appreciates the opportunIty 
to submit the following comments on II.R. 3, the "Medicare-Medicaid Fraud 
and Abuse Amendments" : 
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The American Society of Clinical Pathologists is a non-profit, educational 
and scientific medical specialty society, representing nearly 23,000 medical 
laboratory professionals, including approximately 6,500 Board-certified pathol­
ogists. As such, we are vitally concerned with the problems of fraud and abuse 
of the Medicare and Medicaid. programs, and strongly support efforts· by the 
Congress to control such activity. 

As you know, in the past year, fraud and abuse in the clinical laboratory 
has received a sizable amount of attention, in the press, in the Congress, and 
in the medical profession. Because of our commitment, and the commitmnnt of 
our entire men.bership, to the delivery of quality laboratory services, and 
quality health CfL:L"e, it is our desire to see that the small number of unscrupu­
Ions laboratory directors and practitioners are identified and punished, so that 
the entire profession is not irreparably damaged by the results of their activ­
ities. We do wish to state, at the outset, that these dishonest practitioners are 
in the minority, and the -vast amount of publicity given to their activities is 
unfair to the honest professional who is working to find the most effective 
trelltments for disease, to provide the best in care to his patients, and to uphold 
the highest standards in llis medical practice. As Chairman Rogers pointed out 
when he introduced H.R. 3, fraud and abuse by any segment of the medical 
profession damages the reputation of the entire profession. For this reason, the 
American Society of Clinical Pathologists applauds the efforts of the Commit­
tees to develop legislation to combat the activities of those who defraud and 
abuse the Medicare and Medicaid programs. 

While we strongly support H.R. 3 in principle, we have some concerns re­
garding speCific provisions of the bill. 

It iR our primary concern that a IDW intended to rid the medical profession 
of unscrupulous providers not work an undue hardship on the dedicated, honest 
and hard-working practitioners who are in the majority in the profeRsion. The 
law must contain measures to protect the honest physician. Section 3 of H.R. 3, 
which deals with disclosure of ownership and financial information, would re­
quire such disclosure of virtually every health care facility and practitioner in 
the nation except the individual phYSician in a solo practice. The burden of 
paperwork that this provision would place on the government, as well as on 
those required to comply, is phenomenal! '1:his amount of wasted time and 
effort, when medical facilities are already overburdened, is unthinkable. We 
propose that Section 3 of the bill be amended to indicate that disclosure of 
ownership and financial information is required of only suppliers and pro­
viders who are associated witll entities determined to be "shared health 
facHi ties". 

Also in regard to Section 3, we suggest that there be a clarification in sub­
part (a) (1) (F), as to the specific meaning of "reasonable access" to books and 
records in such entities as an "independent pharmacy, independent lab,,::'lltory, 
independent supplier of durable medical equipment, or renal disease facilit;)-" 
We are seriously concerned about the implicatJons of this provision in the COIl­
fidentiality of the physIcian-patient relationship. 

We believe that the definition contained in 'R.R. 3 of "share health facility" 
is too brond, and could encompass any form of group practice. The financial 
limits proviSions are not realistically drawn, given the present system of Fed· 
eral reimbursement. A physician could receiVe! from the Federal government a 
large single payment, reimbursing 11im for several months' billings, and if this 
payment exceeded the $5,000 monthly limit, he wonld be unfairly subjected to 
the reporting provisions of this legislation. The intent of the legislt.tion to 
combat fraud in the l\:",dicare and l\Iedicaid programs is not served by this all­
inclusive provision. If the financial limits provisions were deleted, the defini­
tion would still include the so-called l\Iedicaid mills, which are the target of 
this provision, because they often employ an individual to manage substantial 
aspects of the liealth care delivery system, or to make available SUPPOl.·ting 
staff, and this individual is compensated on a percentage basis. If these pro­
visions were deleted, the bill would not subject the bulk of group practitioners 
to the reporting provisions. 

We want to conclude by pledging the full support of the American Society 
of Clinical Pathologists in efforts to halt fraudulent and abusive practices. We 
abhor SUCll activities, and pledge that all who conduct such practices should 
be punished to the full extent of the law. 



STATEMENT OF THE AMERICAN SOCIETY OF INTERNAL MEDICINE 

The American Society of Internal .Medicine (ASIM) supports the intended 
'" purpose of H.3. 3. Like the Congress, we are concerned about fraudulent and 

abusive activities under federal ]lealth programs, or indeed, under any health 
program.s. We are prepared to endorse and assist governmental efforts to iden­
tify such activities in order to punish the perpetrators appropriately. 

However, we· do object to certain provisions in the bill that would permit 
broad powers of investigation into areas where there is no indication of fraud 

It or abuse. 1Ve question whether investigation into these areas would be cost 
effective and, therefore, support reasonable restrictions on investigatory powers 
ns outlined below. 

We also have concerns relating to PSRO review of ambulatory care and the 
annual report on PSRO activities to Congress, 

SECTION 3 (A) 

This section would require any provider ot supplier of services under Medi­
care of Medicaid to comply with any requests from the Secretary of DHEW or 
Comptroller General for specified ownership and financial information. • 

First of all, we believe it unnecessary that both the Secretary and Comp­
troller General be empowered to request this information. It would be better for 
this authority to be vested in the Secretary's office leaving the Comptroller 
Gen~l's office to fulfill its originally intended function of monitoring gov-ar 4 ent agencies' imj)lemcntation of laws enacted by Congress. 

We believe it is wrong to give the Secretary l'nlimited authority to make 
. such requests withOut prior demonstration of "probable cause". It could be 

/ 

grossly unfair to m~lm the great majority of providers and suppliers who are 
honest comply with time consuming, costly requests for information if there is 
no evidence indIcating possible fraud or abuse. Given the powers granted the 
recently created "mce of Inspector General of DHEW, it should not be difficult 
to show "proliable cause". 

We recommend that the Secretary be required to demonstrate "probable 
cause" prior to requesting the specified information. 

SECTION 3 (D) 

This section provides a definition for "shared health facilities" in order to 
facilitate identification ot "medicaid mills". Such facilities are subject to the 
information disclosure requirements discussed above z:nd assigned top priority 
for ambulato"t'y care review by Professional Standards Review Organizations 
(PSROs). 

Proposed Section 1125(3) (B) of the Social Security Act defines a shared 
health facility, in part, as a facility with at least one practitioner who has 
been paid in excess of $5,000 in anyone month or in excess of $40,000 a year 
for services provided nnder the Medicare and Medicaid program.s. This broadens 
the definition to include many group practices not of the type pr;eviously identi­
fied as abusers of federal health programs. The $5,000-per-montll limit will 
be met by many group practices, including some tIlUt do not recelve a significant 
amount of program payments annually. This is because many beneficiaries and 
physicians submit accumulated claims in mass, especially at the I;'ld of the year. 
. We also believe that for purposes of this bill $40,000 per yeai' is too low and 
will apply to many honest practitioners in group practice arrangements who 
devote their practice to low income areas or treat mostly older patients. 

We, therefore, recommend that the $5,000 and $40,000 parameters be changed 
to make the definition of "shared health facilities" focus on those types of 
group arrangments with demonstrated patterns of abuse in the past. We believe 
this change and requiring the Secretary to show "probable cause" will make 
identification of program abusers more cost effective. 

SECTION 5 

"Ve are concerned about the proposed amendments under this section that 
would permit the Secretary to require PSROs to assume review of health care 
services outsiae institutional settings. We believe it is premature to give the 
Secretary f!llch authority since adequate ambulatory care review mechanisms 
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have not been developed and evaluated. l\Ioreover, ~here are no ~greed upon 
standards to determine what constitutes an a,ppropnat~and effectIve ~mlJUI~­
tory review mechanism. How can the Secretary deternllne wh.ether a I SRO IS 
capable of ambulatory care review, much less reql<ire such reV1~w, when appro- ~. 
priate mechanisms have not yet been developed or standards defined? 

For the same reasons we think it would be an unreasonable burden on 
PSROs at this time to l:equire them to develop a timetable for assuming the 
review of all outpatient services paid for by Medicare or IHeclicaid. 

ASlIlr and several other groups are presently testing methods to assess the 
quality 01: care in the ambulatory setting. In June 1976, ASDI sponsored the .. 
first national conference on "Assessing Physician Performance in Ambulatory 
Care". The speakers included most of the recognized authorities on ambulatory 
review. Copies of the Proceedings and a special ASDI report on the conference 
published in The Internist are included with this statement. ['fhese docu-
ments have been retained in the committee file.] We believe a review of 
the Proceedings will support our contention that adequate ambulatory review 
mechanisms have not yet been developed. Until such time as effective and 
acceptable methodologiEJ can be assured, we recommend that the initiative for 
assuming ambulatory care review remain with individual PSROs. 

SECTION 5(B) (1) 

This section requires USROs to provide data and information to agenci.es 
investigating fraud and abuse. This data wonld be snpplied upon request of 
snch agencies or at the discretion of the PSRO, in accordance with procedures 
to be established by the Secretary. 

We must strongly oppose this provision as presently written. It is unaccept­
able to allow the Secretary to prescribe the procedure for requesting PSRO 
information for these purposes. Instead, guidelines should be included in the 
law to assure that each request is reasonably justified and that confidentiality 
is safegnarded. Many physiCians have worked hard to implement the PSRO 
program and to persuade other physicians that participation in PSRO is in 
their best interest and the best interest of their patients. Passage of a law 
compelling PSROs to supply data in response to any request from an investi­
gative agency could counteract previous efforts to build physician goodwill 
toward the program. 

We recommended this prJvision be deleted unless appropriate restrictions on 
such requests are outlined in sufficient detail to assure that they are justified 
and that confidentiality will be maintained. 

SECTION 5 (L) 

This section calls for the Secretary to submit to Congress an annual report 
on the administration, impact, and cost of the PSRO program. Proposed Section 
1171 (3) of the Social Security Act woulel require that the report <1escribed 
"services determined, in accordance with the provisions of this title, to havc 
been (A) medically unnecessary, (B) furnished in an inappropriate setting, 01' 
(C) deficient inequality." 

We recommend that, in the interest of putting the deficiencies reported in the 
propel' perspective, a new section be aelded requiring that the Secretary also 
report "serYiced determined, in accordance with the provisions of this title 
(A:) to ha','"e been meclically necessary, (B) to have been furnished in an appro~ 
pnate settmg, and (C) to have met s:a:ndards for quality in that community." 

SEOTION G 

We strongly oppose this question, which would gran.t the Comptroller General 
the power to subpoena anybody for any information related to the Social 
Security Act. As stated previously, we believe investigative power should 
remain within DREW and that the Comptroller General's office should be 
responsible for monitoring the performance of DREW. The Inspector General 
already has broad subpoena po\\.!r to investigate fraud and abuse under Medi­
care and Medicaid. To grant similar powers to the Comptroller General is 
duplicative and unnecessary. We recommend that Section 6 be deleted. 



STATEMENT OF THE A1>IERICAN SPEECH AND HEARING ASSOCIATION 

The 24,000 members of the American Speech and Hearing Association­
speech pathologists and audiologists-serve th~ nation's more than 20 million 
communicatively handicapped. 

The Association fullS endorses H.E. 3, the Medicare-Medicaid Anti-Fraud 
and Abuse Amendments, and its objective: to stem the tide of federally sup­
llorted health care costs by eliminating program fraud and abuse rather than 
by curtailing coverage of essential services. 

Because the 20 million Americans with either hearing deficits or speech 
impairments cannot afford any retraction in the federal government'l> commit­
ment to them, this Association commends Chairmen Rostenkowski and Rogers 
on their efforts as refiectecl in H.E. 3, and the manifestation of sUPIlort which 
the Subcommittees have lent the legislation in holding these hearings. 

While this statement does not directly address the serious concerns generated 
by fraud and abuse in the nation's largest health care programs, it does address 
two pOints Which we feel are worthy of consideration in connection with the 
cost-reduction objectives of H,E. 3. 

One ()f the most pervasive cases of oYerutilization in the health care delivery 
system has been programmatic over-reliance on the physician as overseer of all 
aspects of health care. While this is certainly necessary and justified in the 
lesser slnlled "aide" categories, such as paramedics and physicians' assistants, 
there can be no justification in the case of master's level trained, nationally 
certified and state license1 professionals [cf the Medicare definition of speech 
pathologist or audiologist, section 405.1101 (t»), such as audiologists and speech 
pathologists. 

In fact, the prevailing requirements for physician prescription and patient 
plan formulation 1:01' Medicare speech pathology services are the products of a 
legislative mishap. In 1972, Congress most approprtately extended Medicate 
coyerage of speech pathology to those service!. rendered in such outpatient 
facilities as clinics, rehabilitation centers, and public health agencies. But, in 
end-of-session haste to pass the legislation which became P.L. 94-603, bill draft­
ers analogized the provision of speech pathology to physical therapy services in 
Section 1861 (p) of the Social Secur! ty Act. The unfortunate-and unin tended­
result is that the la,w now contains an inappropriate provision requiring that a 
phySician prescribe a plan of treatment and xe-certify the need for speech 
pathology services every 3G days. Not only does this requirement for federal 
reimbursement ignore the traditional physician-speech pathologist relationship 
long accepted by both professions, but it costs the communicatively handicapped, 
Medicare, and, ultimately, the American taxpayer countless thousands in unnec­
essary physicians' fees. 

TIle Senate has already acknowledged this legislat~ve oversight: 
The proviSion in P.L. 92-603 unintentionally penalized the speech pathologist. 

By incQrporating through reference certain requirements applicable to physical 
therapy, the provision seemed to require that there must be not only a physi­
cian's referral but also a specific physician's plan detailing the amount, dura­
tion and scope of services to be provided by the speech pathologist. Since speech 
pathology involves llighly specialized knowledge and training, physicians 
generally do not go into this type of detail when referring a patient for these 
services. [So Rept. 93-553, page 66, referring to H.R. 3153.] 

The Senl'.te's effort to clarify congressional intent came to naught when, with 
only hours remaining in the 1973 session, House-Senate conferees agreed to 
put H.E. 3153 aside and report a skeleton compromise bill (H.R.11333) designed 
to provide an increase in social security benefits. 

Reqniring physician prescription and plan re-certification escalates the costs 
to Medicare in much the same way that Medicare requirements for hospitaliza­
tion trigger a benefit period increase in 'costs when such care is unnecessary. 
Ending the physician prescription requirement for speech pathOlogy services 
would address "overntilization" at a basic conceptual level. . 

Reform of the Medicaid-llfedicare system should be just that: putting an 
end to programmatic w€almesses Which give rise to provider abuses. The 
American Speech and Hearing Association can do and has done more than 
merely applaud federal efforts in this regard; it has one of the most active 
and llighly effective professional. ethics programs of any association. In the 
last teh ;yeurs" the. AS$ociution's Ethical Practice Board has formally ,handled 
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and resolved 941 cases-the overwhelming majority of which were requests for 
guidance from conscientious members in interpreting the widely disseminated 
and enforced Code of Ethics. The Association is e." .. tremely proud that its 
members seek the advice of the Ethical Practice Board, since this evidences • 
the high degree of professionalism and voluntary compliance with the Code, 
regarded as a model by other professions. The Association firmly believes that 
state licensure of health professions-where such laws establish high educa-
tional and examination standards and hold licensees accountable for ethical 
violations-also furthers the objective of professional responsibility. 

Through complaints by its members, ASHA is becoming inc.:lasingly alarmed 
at institutional overcharges to Medicare for speech and hearing services pro­
vided on a part-time or intermittent basis. Institutional middlemen ar not 
only sldmming the cream off the top but taking most of the milk, too. Under 
current regulations, institutional providers may bill Medicare for therapists' 
services provided on a part-time basis at the hourly rate that it would pay 
for a full-time employee, plus overhead. For part-time services less 15 hours 
per week, the institution may bill Medicare the reasonable going rate. The 
result is that Medicare is paying the same unit charge for therapy 'cnvices 
whether or not the institution employs a therapist full time or part time. But 
the therapist working part time is in many cases getting only a slilall fraction 
of the an::.ount Medicare is being billed. In one case reported to our office, a 
hospital billed Medicare $20 per hour, while paying the speech pathologist only 
$3 per honr. Thus, Medicare is paying for institutional costs unrelated to the 
provision or speech pathology services. While this situation could be addressed 
by yet another technical rule-making, the proliferations of which are them­
selves adding to the crippling costs of health care, there is a more direct and 
more effective way: allowing audiologists and speech pathologists to receive 
direct r.!imbursement for their services by recognizing those in private practice 
as qualified Medicare providers, commensurate with their level of training and 
expertise. 

National Health Insurance is just around the corner. Members of these Sub­
committees recognize tha.t we must put our house in order and correct past 
mistakes before they are concertized into a broad federal commitment. It is 
essential at this time to clarify ambiguities and eliminate prevailing laxity. 
Toward this end, the American Speech and Hearing Association respectfully 
requests consideration of thi!se proposals: 

1. Clarification of section 1861 (p) to eliminate the need for physician pre­
scription and patient-plan monitoring for speech pathology services. 

2. Recognition of speech pathologists and audiologists in 'private practice as 
qualified Medicare providers whose services are directly reimbursable. 

3. State licensure of allied health professions as the most expeditious and 
constitutional means of assuring quality and accountability )\n the provision of 
health care services. 

While the American Speech and Hearing Associ.ation has other concerns 
related to expanded coverage of speech and heari.ng services, we have made 
our comments in line with the tone these bearings have set-realism. The three 
propOSitions are technica:l in nature. Implementation would reduce program 
costs an(1 enhance the prospect for eliminating provider abuse. 

Thank you for the opportunity you have provided this Association to com­
ment on a commendable legislative effort. 

STATEMENT OF THE COLLEGE OI!' A:r.rERICAN PATHOLOGISTS 

We are most grateful for the opportunity to present the views of the College 
of American Pathologists on H.R. 3, the 'Medicare/Medicaid Anti-Fraud and 
Abuse Amendments. 

Ours is a non-profit, voluntary, specialty organization of physicians with 
headquarters in Skolde, Illinois. The College of American Pathologists was ~ 
founj>;>d in 1947. Our more than 7,000 physician-members practice the medical 
~pecialty of pathology. CAP Fellows are certified by the American Board of 
Pathology. 

Our members practice in hospitals, in independent medical laboratories. in 
medical.scl~ools" jp. miUt,a;ry. mIlUl:1ltiQn!l, ~}ld in. yariQJll:! fnciJ.itie13 of the. Fed-



eral, state, and local governments. In addition, our members work in medical 
laboratory research institutions and in industries producing medical devices 
and in-vitro diagnostic products. 

'.rIle CAP already has taken a position in support of the principle of anti­
fraud and abuse legislation. Last ;year when such legislation was introduced 
in the Senate by Herman E. Talmadge and in the House by Representatives 
Paul Rogers and Dan Rostenkowski, the College sem,·.1 telegram to these legis­
lators supporting the legislation. In that telegram, the College said: "As we 
have stated in hearings before the Senate Health Subcommittee and in corre­
spondence with Senator Frank E. Moss, the College abhors fraudulent prac­
tices and believes that lawbreakers should be punlLHld to the full extent of 
tIle law." Our position is the same today as it was last year. 

Mr. Chairman, your intent to improve federally nnanced health programs ahd 
to rid these programs of unscrupulous individuals, physicians and non-physi­
cians alike, is shared by the College. We do have concerns, however, regarding 
certain portions of the bill. 

These concerns are based upon the ltllowledge that a large majority of phy­
sicians are honest and dedicated providers of quality health care. As Congress­
man Rogers remb.rked in his introductory speech on H.R. 3, "Fraud and abuse 
in our medical care program benefit no one-except the unscrupulous provider. 
The honest, hardworking provider suffers, because his reputation is damaged. 
Indeed, we seem often to have reached the unfortunate situation where simply 
because providers receive significant amounts of reimbursement through <lur 
public meclical care progT.'ams, they become suspect." 

We are concerned that some of these honest, hardworking providers may be 
harmed unless protective measures are built into any legislation which ad­
dresses fraud and abuse. 

Additionally, n.R. 3 contains several provisions which would amend the 
Social Security Act to increase the scope of PSRO review at a quicker pace 
than present law provides. We welcome the opportunity to work through PSRO 
organizatiolls to combat fraud and abuse. However, let us not weigh down these 
organizations with responsibilities for which they are not prepare(l. 

As the professional organization representing the majority of physician­
directors of laboratories in the United States, we arn compelled to respond 
briefly to some of the charges that have been leveled against clinical labora­
tories in the Dast few years. There have been headline~' in newspapers, Senate 
and House Committee reports and speeches on the floor iif both houses that 
refer to rampant fraud and abuse in the clinical laboratory, crimina! elements 
invading the industry and kickbacks to private phYSicians. e 

We are aware ,hat there have been instances where clinical laborato-ries 
have engaged in illegal activities. However, we question whether fraud and 
abuse are rampant ill clinical laboratories and that ldckbacl;:s and rebates are 
common practice. If one reads closely enough, most of the reports of these 
activities involve a limited number of clinical laboratories which in almost 
every case are owned and/or operated by a profit-minded non-physician. This 
method af operation by unethical, unprincipled persons lIas been seen time a.nd 
time again in Federal and/or state funded programs. We abhor these practices 
as intensely as do the members of legislative committees and the public. By 
association they have plaeed a black mark on pathologists as well as all who 
work in the laboratory field. This practice must be stopped and the ;perpetrators 
subjected to the penalties provided by law. 

We, as an organization, are taking actions against m,embers who may par­
ticipate in illegal activities. The CAP Board of Gove· '1ors has provided for 
diSCiplinary procedures if a member is convicted of or admits to a crime. Fur­
ther, we believe it is to our credit that we have attempted several times to 
obtain the names of any physiCians who may have been involved in the clinical 
laboratory "scandals" uncovered by Senator Moss's Subcommittee On Long 
Term Care of the Senate Select Committee on Aging. To date, we have received 
no response. 

We would now like to comment on specific sections of tIle bill. 
In onr view, Section 3, Disclosure of Ownership and Financial Information, 

implies that virutally every health care fllCility and practitioner, would be re­
quired to compiy with the stated provisions. The administrative burden that 
disclosure would place not only on the government. but also on providers and 
suppliers, would undoubtedly be enormous. The provision that providers and: 
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suppliers who do not furnish a "significant volume" of services would be exempt 
from disclosure, is far too vague a safeguard. It appears to us that Section 8 
is based on the assumption that fraud and abuse commonly exist in every facet 
of health care except for the solo practitioner. To implement this assumption .", 
into law would render the program ineffective. 

The CAP recommends that Section 8 of H.R. 8 be amended to indicate that 
disclosure of ownership and financial information is required only of suppliers 
and providers who are associated with "shared health facilities" or "medicaid 
milIs". 

Under Section 8, subpart (a) (1) (F), access to books and records pertaining ~ 
to billing and payments for goous and services would be mandated for certain 
entities, including independent laboratories. 'Ve strongly recommend that this 
subsection be clarified, particularly the meaning of "reasonable access" and 
the safeguards that are provided to protect that confidentiality of medical 
records. 

We now would like to turn our attention to the creation of a new Section 
1125 of the Social Security Act, entitled "Shared Health Facility." It is our 
opinion that the definition of ;;hared health facility is IP~l('~ too broad since 
it encompasses virtually all health care practitioners wI" are not in solo 
practice, associated with a hospital or HMO, or working fv' the government. 

As we have stated earlier, the "rip-off" of the government and the public is 
nnfortunately nothing new in governmentally supported programs. In fact, the 
College would not be surprised if some of the persons involved in fraud against 
the Medicare and Medicaid programs were at a previous time involved in other 
instances of a similar nature. These are highly adaptable individuals. For this 
reason, it seems most plausible to us that a person engaged in fraud or abuse 
of government health programs would change his modus operandi once a defini­
tion of shared health facility has been established to elude the mesh of the 
net. 

Seetion (3) (B) of the definition of shared helath faciilty 'Would harm the 
honest practitioners and, create a loophole for the very groups the Section pur­
ports to expose. 

Under this definition, two or more health practitioners falling unc'."r the 
provision of Section (3) (A) could each submit billings for less tha'l $5,000 
in anyone month or an aggregate of $40,000 in the preceding twelva months 
and es·~ape the intent of the legislation. The honest practitioner who is legiti­
mately billing for more than $5,000 each month, on the other hand, wO'iild be 
subject to investigation. 

Medicare and Medicaid carriers and intermediaries and PSRO's already have 
deSigned computerized and manual review systems. When a qUllsiionable 1iliil1g 
is processed, it is identified for further review. Additionally, the investigations 
by Senate and House Committees, Federal, state and local governments, and 
private organizations have discovered the characteristics of situations in which 
fraud and abuse are likely to occur, including "medicaid mills." Moreover, law 
enforcement agencies have been very successful in developing "profiles" of per­
sons who are likely to commit a particular crime in a particular set of circum­
stances, e.g., an airline hijaclter. 

In place of a detailed definition of a shared health facility or medicaid mill, 
we would suggest the following: 

The development of a computerized or manual system ·that would include 
mechanisms similar to those used by carriers and PSRO's to identify suspected 
instances oj~ fraud or abuse. Built into that system would be modifiable charac- .. 
teristics of shared health facilities or medicaid mills which would take into 
account the changing operations of those who would commit fraud or abuse the 
system. Additionally, a profile of persons who may engage in fraud or abuse 
should be developed. It would be hoped that the system would be organized in 
cooperation with medical associations and other experts. 

The CAP must question Section 6 of H.R. 8, which gives the Comptroller 
General the power to is~ue subpoenas. P.L. 94-u05 established the Office of 
Inspector General in the Department of Health, Education, and Welfare. This 
office, granted the power of subpoena, will serve as the central point in the 
investigation of fraud and abuse of government financed health care programs. 
To distribute further the pOWf'r. of subpoena would serve only to weaken the 
Office of Inspector General by removing its strength-a centralized operation. 
It seems aPP'r.opriate and deSirable for the Comptroller General to cooperate 



with the Inspector General with regard to investigations involving government 
financed health programs. 

,Ve now would like to make several short statments 011 the PSRO amend· 
ments contained in Section 5 of H.R. 3. 

First, we huye some concerns that the amendments to' 'Section 1155 of the 
Social Security Act may possibly overburden a number of PSRO's that are still 
in an early developmental stage. The Secretary should not grant a PSRO the 
responsibility to review ambulatory care unless the Secretary is assured that 
the p~mo has the capability to do so and only after the PSRO has initiated 

,. sueil a request. PSRO's should remain primarily edu~ational and medical, not 
regulatory and punitive. 

Second, tIle sections of H.R. 3 which would amend Section 1166 of the Social 
Security Act should be reviewed to ensure that adequate safeguards are in place 
to retain the confidentiality of PSRO records as provided under current law. 

\Ve would now like to mention an issue that is pertinent to the discussion of 
H.R. 3-the issue of disclosure billing. We support the implementation of exist­
ing regulations and suggest that int~rmediaries/carriers be instructed to require 
physicians who have laboratory services performed outside of their offices to 
iUentify the laboratory providing the services and the amount charged t'J or 
paid for by the physician. The CAP has repeatedly maintajued that the proper 
implementation of existing regulations could significantly reduce Medicare 
laboratory expenditures and prevent what has been alleged to be abuse 0:1; the 
I1Ieclicare and ;lfedicaid programs. We have attached a copy of the carrier/ 
intermediary instructions which are applicable to the issue of disclosure billing 
(Medicare Carriers Manual, Part 3, Sectiouil 4011.3 and 41.10.2). 

Mr. Chairman, the College believes law-breal,ers should be punished to the full 
extent of the law. We would expect that the honest individual providing services 
within the law would be protected from harassment and excessive regulatory 
controls. 

At its annual meeting in Dallns in June of last year, the American Medical 
Association adopted the following statement: 

"The American :Medical Association condemns and deplores all acts of fraUd 
and wrongcloing, including in particular any wrongful acts as recently reported 
in the Medicare and Medicaid programs. We urge that responsible government 
agencies proceed with all tine speed in the prosecution of all who are guilty of 
fraudulent misconduct. We will continue to offer our cooperation and assistance 
in bringing to an end such activities." • 

The CoUeg,1 of American Pathologists endorses this statement wholeheartedly 
nnd adds its own pledge to cooperate and assist in any way possible so that 
acts of fraud committed in violation of the law and the Medicare and Medicaid 
regulations Clln be stopped and the violators punisl1ed. 

On behalf of our members, we appreciate this opportunity to present the 
views and the position of the College of American Pathologists on this very 
significant and important legislation. 
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CLAIMS REVIEW AND ADJUDICATION FROCEDURES 40ll.3 

Where the combined charge for inclusive dates is not 
consistent witb the reasonable charge for the individual 
service, the carrier should ~btain more detailecl informa­
tion to resolve the discrepancy. See § 4145 for "flat fee" 
or "package charge" billing. 

Example: The bill is for 5 office visits and the charge 
ia $30. The physicisrL'S customary charge for 
4ffice visits is $5, and the carrier's records 

. do not contain separate customary r.harges for 
initial and subsequent office visits. In this 
case, the carrie. would need to determine the 
reason for the higher charge, e.g., contact 
with the physician might reveal that $10 was 
charged for the initial visit when the patient 
was given a complete examination. 

Compare t:he dates of service with the Fart B enti.tlement 
dste snd termination date, if appropriate, furnished by 
SSA to eliminate services furnished before the first month 
of ~~1tlement and after termination. Also, check against 
the carrier file for possible duplication of claims. 

Services for whicb payment is being requested should occur 
on or'after the date tbe individuales coverage became 
effective. In addition, although the individual's coverage 
may have been terminated. payment may nevertheless be made 
for any covered servicea received during his coverage period 
prior to termination. (However, see § 7250 for collection 
of premium a,rears from benefits paya.ble to an .enrollee.)· 
(See § 2005.1 concerning the date of incurred expenses fOl; 
surgical and obstetrical services.) 

For provisions applicable to the time limitation 00 filing 
claims see §§ 30C4, and 3a~:5.1C and G 4015. 

Item 7B: 1'la"e of Service.--l'ne place of sertice must be indicated 
in this item showing the appropriate code from the footnote 
at the bottom of the form. When the code OL is used, the 
place of se,vice must be described in item 7C or i~em 13. 

When physician services are rende~ed in a nursing home 
that contains a certified skilled nursing facility as a 
distinct part, the place of these services must be 
accurately recorded in this item. The nursing home code 
may only be used to designate services furnished in the 
noncertifieo parts, while the skilled nursing facility 
code must be used for services furnished in the certified 
portion of the facility. 

Rev. 453, 477 4-11 
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CLAIMS REVIEW AND ADJUDICATION PROCEDURES 12-75 

In the case of hospital visits by physicians, it may be 
presumed, in the absence of evidence to the contrary, 
that visits billed for were made. Thus, verification of 
each claim need not be undertaken before paym,mt is made. 
However, spotchecks of available records 'with respect to 
a particular physician should be made when the carrier's 
records show questionable patterns of utilization. 
Confirmation should also be. obtained where the medical 
facts do not support the frequency of physicians' visits 
or in· cases of beneficiary complaints. 

If there is a question whether the visit had been made, the 
burden of proof is on the physician to substantiate the 
occurrence of a hospital visit. Verification should be made 
primarily on the basis of the physician's own entry in the 
patient's record at the hospital. Entries in the hospital 
record made by other persons could also be used to substan­
tiate a hospital visit. For example, an entry in the nurses' 
notes indicating that the phYSician saw the patient on a 
given day would be acceptable documentation. A statement by 
the beneficiary would also be acceptable documentation pro­
vided it was,made sufficiently close to the alleged date of 
the visit that it would be reasonable to give it probative 
value. Entries in the physician's own records represent 
possible secondary evidence. However, these are of far leso 
probative value since they are self-serving statements and 
judgment would have to be exercised regarding their authen­
ticity. Por instance, do all the entries appear to have been 
made at the same time? The fact that the hospital's policy 
requires daily physiciaT; visits would not be conclusive 
evidence if, in the indiVidual case, the facta did not 
Bupport a finding that daily visits were actually made. 

In many cases, the copy of the hospital or SNP billing form, 
which is forwarded to the carrier when a provider claim is 
submitted to the interweciary, will be available and 
will pro~ide supp~ementary information needed to pay for 
Part B services. 

If the services of an independent laboratory are indicated, 
the name of the facility where the tests were performed 
mURt be Entered in item 13. Where changes for the services 
ot a portable X-ray supplier are included in a physician's 
charge, the portable X-ray supplier sho.uld be identified 
in item 7C. 

A claim may be processed even though the place of service is 
not shown if it can be inferred from other information in the 
cla~ or it is not material to the claim. 

Rev. 453, 364, 477 
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12_75 CLAIMS REVIEW AND ADJUDICATION PROCEDURES .4110.3 

v!41l0.2 Laboratory Services by Physicians.--When an ~ttending physician 
providing serv~ces in an ofI~ce se~t~ng lncludes in his bill services 
obtained from a laboratory outside of his off~ce, the laboratory where 
the serv.ices were obtained must be identified in item 13 and "IL" placed 
in item 7B. If the physician performs the laboratory service in his own 
office, an "0" is placed in item 7B. 

A physician attending a hospital inpatient who includes charges for 
laboratory services on his bill must identify the laboratory from which 
he obtained the services. If the services were rendered by a physician 
1n the capacity of a qualified hospital's radiologist or pathologis~, it 
must be 50 indicated. This information is necessary so that the carrier 
can apply the 100 perce~t reimbursement rate (see § 2020.9). Services 
obtained from an 1ndep~ndent laboratory or performed by a physician other 
than a physician in the fields of radiology Or pathology in a qualified 
hospital are subject to the Part B deductible and coinsurance provisions. 
(No deductible and coinsurance will be appl~ed in the case of negotiated 
rates for 1aboratory services. See §§ 5l2Gff.) 

/ , 

If the claim Dr bill does not show the source of laboratory service, i.e., 
an "0" in item 7B or "lL" in, item 7B with the name of the laboratory in item 
13, the carrier must determine where the services were performed. To aid 
in processing physicians' bills for laboratory services, carriers may find 
it useful to develop and maintain a current file showing the tests particular 
physicians in the area customarily perform in their own laboratories in 
diagnosing and treating their patients, or establish a similar method for 
determining" l'hy"ician's ~O\lrr<! of laboratory service.... When a physician's 
bill raises a question about the source of the laborat~ry tests which the 
carrier cannot resolve from information in its file, the name of the 
laboratory must he requested from the physician. If the laboratory 
is located outside the carder's service area, the carrier reqllests 
information from the RO about the specialty certification for the 
test (s) being biUed. (See § 4110.3 regarding the specialty provision.) 

When a claim for physician's services includes service by an unapproved 
independent laboratory, paj~ent for the laboratory services must be 
denied. However, the physician's customary office visit charge, which 
ordinarily includes his evaluation of the test results, should not be 
reduced because the program will not pay for the test he obtained from 
an unapproved laboratory. 

4110.3 Independent Laboratory Services.--The quarterly lists furnished to 
carriers by SSA (see § 2070.10) identify all approved independent labs 
Within the carrier's serv'ice area and specify the approved specialties 
and subsp~cialtles for each lab. Bills for laboratory services must be 
compared with the lists of approved labs and their certified tests and 
procedllres. Carriers can clerically review these bills, or program a 

Rev. 393; 477 4-29 



STATEMENT OF THE COUNCIL OF HOME HEALTH: AGENO'IES AND COMMUNITY 
HEALTH SERVICES NATIONAL LEA.GUE FOR NURSING 

The Council of Home Health Agencies and Community Health Services, 
national spol,esman for 1500 Medicare-certified home health agencies, appre­
ciates the opportunity to submit this statement on H.B. 3, Medicare-Medicaid 
Anti-Fraud and Abuse amendments. 

CHHA/CHS is concerned that the allegations of fraud and abuse within 
federally supported health programs h!ive served as barrlers to the expansion 
of services provided under these progrllms. We commend you for moving one 
step closer to removing these barriers by trying to enact fair and effective 
legislation to monitor fraud and abuse .. We support the intent of H.R. 3 and 
recommend it be expanded to CJver Title XX. 

We believe that the great majority f)f home health agencies are providing 
quality services. We recognize, howeveI', that many home health agencies may 
be guilty of "benign neglect,".ihat is, opl!rating at less than maximum efficiency. 
To this end, we are expanding and making explicit the business and financial 
·management criteria in the NLN/ APR.A. Program for Accreditatioll of Home 
Health Agencies and Community Nursing Services. We also require accreditIJd 
agencies to have a policy on conflict of iJlterest and disclosure. Further, CHRA/ 
CHS staff resources are being expanded. in the area of business practk~ by up­
grading present staff expertise and jldding an additional consultant with 
specific e:ll.--pertise in bU:3ineflS and financJ.al management. In this manner we can 
provide the input agencies need to achieve sonnd, efficient administrative prac­
tices that are essential to the delivery of cost-effective quality care. 

Agencies, also, are becoming more aware of this need, as evidenced by the 
increasing number of fiscal managers being employed. In agencies with good 
liscal control, a balance must be struck mixing the professional services with 
optimum productivity ratios which are so appropriate in product industries. 

We do not deny that som~ bad apples exist anti we, with you, want to rid 
the home health field of them. CHHA/CHS is interested in establishing fiscal 
and utilization rate indicators: which will alert monitoring bodies to the 
possibility of fraud and/or abuse. Monies must be allocated to the Social 
Secul'ny-Administration specifically earmarked to' develop program capacity to 
extract utilization and length of stay data under the Medicare program. The 
Social Security Administration should make these data available to the com­
munity and the health systems agencies. 

Certificate of need, while not a panacea, is a beginning. Although certificate 
of need by itself cannot assure that quality services will be delivered in a cost 
effective and efficient manner, it can prevent the prOliferation of agencies which 
mayor may not be delivering quality services. "Ve are very concerned that the 
recently promulgated regulations under the Healtl! Planning Act exclude home 
health agencies from certificate of need. That legislation needs to be amended 
to specifically include home health agencies. 

We also believe the industry must monitor itself and we Intend to do this by 
working -very closely with government and fiscal intermediaries. Initiation of 
dialogue at SSA's Division of Contractor Operations conferences would be a 
step in the right direction toward blending the public 9.nd private resouces for 
monitoring the industry. 

We do not believe that PSROs should have the responsibility for monitoring 
the provisions of this ~wt. We oppose this on the basis that PSRO review should 
be limited to qUlllity assurance determinations. We believe that financial tId 
ownership reyiew is better kept separate since differing expertise is required. 
'Ve recommend that responsibility for financial and ownership review be vested 
with the Inflpector Gener"l of HEW. 

Once again, we commenu you for your efforts and we stand ready to help you 
in any way we can. . -

NOTE: Attachments-workshop flyers, Personnel Management and Fiscal Man­
agement, retained i'..< Committee illes. 

• 
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DELMARVA FOUNDATION FOR :MEDICAL CARE, INC., 
Easton, Md., ilIa1"Clb 1,1977. 

HON. DANIEL ROSTENKOWSKI, 
07l.wirman, Ways an(~ Means Heal.h S1t.bcon/1nUtee, 
U.S. House of Re[JI'esclrtatives, WaslL-ington, D.O. 

DFJAR CONGRESS1>[AN ROSTENKOWSKI: We would like to personally convey to 
you the enclosed letter from the Executive Director of our Foundation. We have 
both been actively involved in the PSRO program since its inception and feel 
that Mr. Borchardt has accurately summarized thp. iB'oundation's position and 
the feelings of our member physicians on the Eastern Shore of Maryland. The 
ability of PSROs to' become involved in solving the problems of long terln care 
delivery should not be diluted hy giving the Secretary of HEW the legal power 
to impede PSRO authority in long term care facilities. 

We hope you will carefully consider the potentially adverse consequences for 
the nation if the PSRO program becomes increasingly locked intO' ineffective, 
administrative procedures without the flexibility to use pbysician expertise in 
areas with potential impact. The law, as orignally enacted by Congre::ls, empha­
sizes peer review by local practicing physicians. To further limit the permitted 
1'ole of physicians in required peel' review activities is a backward step. 

Sincerely yours, 
J. H. CUTCHIN, JR., M.D., 

President. 
R. LAl' E WROTH, M.D., 

Ohairman, Long Term Oare S1tbcommittee. 

DELMARVA. FOUNDATIO:N FOR MEDICAL CARE, INO., 
Easton, l!£a., Mal'olb 1,1977. 

HON. DANIEL ROSTENKOWSKI, 
Ohainnan, WallS ancl .iJ£eans Health Subcommittee, 
U.S. HOlwe of Representatives, Washington, D.O. 

DEAR CONGRESSMAN ROSTENKOWSKI: We understand that you will soon be 
holding hearings on HR 3 to consider (along with Medicare and Medicaid anti­
fraud measures) the PrOfessional Standards Review Organization (PSRO) 
program and possible amendments tG We law. Our organization was designated 
a PSRO in 1074, has fully implemeuted a hospital review system, and has been 
conducting review in long term care (UrC) facilities for more than nine 
months. On the basis of our experience we would like to convey our views and a 
strong reco, mendation that Congress continue to stress t1at HEW should 
begin to use PSROs in implr-menting utilization and quality review in long 
term care facilities. 

OUI' particular concern is with provi&ions which would effectively give the 
Secretary of REVI more discretion in deciding the extent of PSRO involvement 
in long term care facilities. We are aware that the effectiveness of PSRO 
utilization review in short-term hospitals is being questioned. We share many 
of those concerns and are paring our hospital review program to' eliminate 
those review activities which have no demonstrable effect on utilization or 
,!u!.l.lity of care. Our reduction in acute activity has been timDd to correspond 
with the implementation of long term care reView, so that additional funding 
has been unnecessary. Fortunately, our involvement in long term care started 
before· HEW began to constrain this legally required PSRO activity. 

Our experience in long term care Ims been rewarding. Representatives of 
other PSROs who have begun LTC review concur that local practicing 
physieians are in. a unique position to have a favorable impact on the provision 
of 10:lg term care. As they becnme familiar with the long term care system, 
PSRO physicians quickly begin to share the views expressed by Federal and 
local governments concerning the recognized problems of this aspect of health 
care delivery, Once the organized commitment of physiCians is secured, they 
are uniquely capa1.Jle of instituting changes which are beyond the capability of 
any governmental enforcement mechanism. 

87-020-77--29 
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Since implementation, w€: have seen l'emarkable efforts by LTC facilities to 
eliminate any problems which our physicians and staff iaentify. Ability to match 
Medicare or Medicaid patieuts with the needed type of facility is remarkably 
enhanced by the link between LTC admission review and continued stay review 
in hospitals. Paperwork imposed on facilities to meet State utilization review 
and control re(}uirements has been re::1uced, with the potential for greater 
streamlining once authority to set review requirements is transferred officially 
to PSRO. Our greatest contrib'lltion has been to renew the interest of practicing 
physicians in problems that had long been of only peripheral concern to them. 
The program has been able to establish a continuing, outside, objective presence 
in facilities. Our physicians are continually analyzing our activities to make 
them more effective in solving the problems they see through the PSRO pro­
gram. There is great potential f01' even more significant advances as govern­
ment realizes that it has a vehicle which continually assures that Federally­
financed care is actually rendf!red, is necessary and appropriate, and is best 
provided within a particular setting. With this certification, the basis <lxists for 
a wide range of new government reimbursement options to create incentives 
for economical use of all long term care alternatives, including 1:O!1-inst1tntional 
care. 

The strongest argument for requiring HEW to implement the PSRO law as it 
now exists 1s the amazing ineffectiveness of the nOll-PSRO requirements for 
utilization review and control which Congress has been pressuring HEW and 
the states to implement. III Maryland, this system's primary emphaSis is on 
proper forms completion, with no assurance of proper review and actions. Those 
we have talked to locally feel that the State review requi1ements are unproduc­
tive anc1, in many cases, have actually been detrimental to proper care. 

The cost of maintaining thill "system" of review can be conilervatively esti­
mated at more than $100 per patient per year in direct costs incurred below the 
State level alone. 'I'his estimate includes only the cost" of preadmission review, 
reimbursed time of physicians at monthly review meetings, and the cost of 
ann~Ull medical reviews. Excluded is the indirect cost of nursing home staff time 
divertec1 to meetings and paperwork. The PSl'tO program is providing more 
frequent review by outside professional reviewers working with physiCian ad­
visors for a present cost of less than $50 per patient per year. Although our 
program meets and exceeds the State requirements, it remains e8sentially a 
voluntary anc1 duplicative effort while HEW (tluough the Social and Rehabili­
tathd Service) refuses to begin any transfer of responsibility to the PSROs, 
as clearly specified in PL 92-G03. 

The State of Maryland wants responsibility shifted ta the PSRO mechanism, 
but has been kept from doing so while the relative merits of PSRO long term 
care review are debated at the Federal level. As this debate continues, the fact 
remains that the law requires a transfer to PSRO authority, but PSROs can 
only implement LTC programs which "fit" or duplicate State requirements. 
Ev~m c10ing this, HEW does not recognize PSRO review decisions or require 
facllities to accept them. The Secretary of HEW is ~uthorized b;V law to waive 
these duplicative requirements as PSRO is implemented. The fact is that two 
systems of review are con1peting for funding within HEW. State systems are 
in the process of building' staff with little attention to assuring a system 
"compatible with PSRO review" as the currently applicable regulations intend. 
Needless to say those who must try to meet these laws 10C!ally are thoroughly 
confused. 

The answer to the confusion, we feel is not to give HEW a legal excuse to 
piele and choose review programs within the Department in accordance with 
shifting pOlitical IJressures. Congress should require ac1herence to the intent of 
the PSRO law which was meant to give local physicians their "last change" to 
/lemonstrute an ability to conduct effective peer review. Your amendment 
effecLIvely delays, and perhaps eliminates, giving physicians that chance. 

Sincerely, 
PETER J. BORCHARDT, 

EX(Y)lttive Director. 
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NA.TIONAL M'CDIOAL ASSOCLl.TION, INC" 
Washington, D.C., Marcl~ 4, 19"1"1. 

O/wirma-n, St~boomtnittee 01t _HeaU7b, 
Oommutee on Ways antL Means, 
DOlL!ltlJOrt7~ House Office BttHtLing, 
Washington, D.C. 

DEAR CONORES;:l1.[AN ROSTENKOWSKI: Please find enclosed a statement. on H.R. 
3 ueveloped by the Coalition of Health Advocates of Washington, D.C. Your 
sincere attention to the contents of this statement would be greatly appreciated. 

The Coalition is extremely interested in legisIaion regarding health care and 
the interdisciplinary nature of the grouD assures evaluation that is broad-based. 
We would like to be kept informed of any issues relating to the area of health. 

~lh:inl{ you in a(lvance for your cooperation in this matter. 
Respectfully, 

Enclosure. 

ALYCE C. GULLATTEE, l\f.D., 
First Vice Presi:ieM, 

Member, Executive OommUtee, 
D.O. Ooalition ot Health Advocates. 

P0'll'l'ION PAPER ON H.ll. 3 OF THE 95TH CONGRESS ::11, THE D.C~ COALITION OF 
HEALTH ADVOCATES, PRESENTED BY ALYCE C. GULLATTl.'E, M.D. 

'.rhe Coalition of Haalth Advocates of the District of CoIum'bia is a private, 
non-profit group of individuals and organizations concerned about health care. 
~'he membership is composed of over 50 health care providers and consumers 
represellting organizations baying over 1,000 melJlbers. Our organi~ation has 
reviewed HR-3 of the 95th Congress, "lIfedicare-llfedicaid Anti-Fraud and 
Abuse Amendments," andllas prepared the fGllowing statement 

We fully appreciate and agree with the purpose of this B:!l "to strengtben 
the capaCity of the Government to detect, prosecute and pnnish fraudulent 
activities under the Medicare and Medicaid programs and for otllP.rpurposes," 
Theer are aspects of the bill, however, which seem to carry the potential for 
creating sf'riotls problems. This is particularly true of the Amendments related 
to PSRO orgl.\.Ilizations and the definition of Shared Health Facilities. 

The Amendments of the S~ ~ial Security Act related to PSRO Organization 
Section 5a, Section 1166 snbs\;ction (a) (page 23~ lines 5-17) dirp.cts PSRO to 
provide data and information upon demand to Federal and state agencies or at 
the discretion of the PSROs. Our objections to this arrangement are as follows: 

I, This section gives the PSRO organizations a regulatory "police like" func" 
lion which is contrary to its primary goals of evaluation of quality care and 
c:)st reduction. Moreover, this additional regulatory activity is likely to inter" 
fere with their abilities to carry out their primary function. The prOVision of 
information by PSROs to combat fraud, etc., on request and particularly the 
necessity for initiating such information undoubtedly will violate confiden" 
tiality of privileged doctor-patient relationships and impair the cooperation 
which most physician!O are now giving thl> PSRO organizations. 

2. The determination of fraudulent, d abusive practices of non-physician 
health care providers by the physicians-only PSRO organizations is grossly 
unfair to the dentists, nurses, and allied health profeSSionals who supply 

'i\ services. 
3. The present PSRO organizations, in most jurisdictions, have inadequate 

r.mnbers of Blaclrs and other minorities in decision malting roles. This, in I)ur 
view, severely impairs the abilities of these organizations to evaluat~ social, 
cultural and economic aspects of medical care which may be responsible for 
apparent instances of fraud or abuse. 

The definition of "Shared Health FaCility" Sec. 1125 subsection 1, 2, and 2 
(pages 12-13, lines 6-16) is very broad and includeS virtually every type of 
c(loperative arrangement between healtb care practitioners. We feel that the 
restrictions and regulations imposed on a Shared Health Facility will tm­
doubtedls cause mauy ,to eitlwJ: : 
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1. Refuse to accept aSHignment for Title 18 anci 11) patients (which occurs 
now with increasing frequency and results in the patient having to either pay 
for his care or seek anothl'l.· practitioner), or 

2. Refuse to enter such cooperative arrangements despite the fact that such 
arrangements have been shown to be a more effective technique of health care 
delivery. 

This "too broad" interpretation will also cause an inordinate increase in the 
"paper-work" required of those practitioners in such arrangements. Further, 
it is unlikely that these nleasures will be effective in the prevention of frami 
and abuse. 

For these reasons, the (ioalition strongly recommends re-evaluation of these 
two components of HR-3. The PSRO Amendments should, at the very least, 
not reqnire initiation of investigation into fraudulent activities by the PSROs 
and further should not rcquil'e collection of additional data designed solely 
for regulatory activities. 'Tile definition of Shared Health Facility should only 
include single specialty gro,Jps and practitioners in all other types of arrange­
ments should be handled as <':010 practitioners. 

We appreciate the opportHnity of presenting our views on this Bill. 

STATEMENT OF l\InJHAEL D. J\R01rBERG, DIRECTOR, N.A.'l.'ION.AL OFE'ICES, FEDERATION 
{,Ii' AMERICAN HOSPITALS 

I would like to present fo" your consideration and for inclusion in the record 
of the joint Subcommittee It<)arings, the y'~ws of the Federation of American 
Hospitals on H.R. 3, the :Me(;~care-l\:[edicaid Anti-Fraud and Abuse Amendments 
Act. The Federation represel'.ts the interests of over 1,000 investor-owned hos­
pitals across the country. 

On seyerru occasions in t.().e past, most notably in testimony presented in 
connection with H.R. 15390,the anti-fraud and abuse measure introduced by 
Chailman Rogers last year as well as S.320t:, Senator Talmadge's :Medicare 
reform measure, we have expressed our support of continued attempts to elim­
inate fraud and abuse in these government sponsored programs. The investiga­
tion and punishment of those institutions labeled "Medil!aidmills," for exam­
ple, are necessary to protect the public at large, as well as the integrity of the 
overwhelming majority of honest and dedicated proYiders of health care serv­
iceS. 

After reviewing H.R. 3, we are pleaseu. to endorse the legislation and to urge 
prompt Congressional approval. It appears that this legislation, revised since 
last year's introduction of anti-fraud measures, takes into account and resolves 
several problems that would have confronted hospitals had the original version 
of the legislation been enacted. I-I.R. 3 permits hospitals to cooperate fully in 
the effort to eradicate fraud and abuse in Medicare and Medicaid without, at 
the same time, imposing administrative haruships on the institutions and/or 
the physicians who service their patients. 

Specifically we ar;; 1l1eased to see that the bill clarifies the prohibition on 
factoring of claims, permitting hospitals to act as billing agents for phySicians 
practicing in connt!ction with the facilities. Last year's legislation, which ap­
peared to ban such collection procedures, would have greatly disrupted the 
r,mtine billing practice which hospitals offer as a convenient service for phy­
sicians with hospital privileges as well as those physicians flirectly employed 
by the facilities. Since the billing is being handled efficiently already, it would /10, 
make no sense placing this added responsibility with the physicians whose 
time can bo better n tilizecl. 

Another -modification which meets with our approval is the deletion of the 
req\lirement in the earlier version that information relating to an institution's 
costs and charges be in the form of a "consolidated certified cost reoort." 
Although we realize that the disclosure section is of prime importance~ last 
year's proposed legislation would have imposed a hardship on hospitals. 'rhere 
is 110 .cost justiflcation ,for a requirement that either an outside certified public -t! 
accountant, or one employed by the hospital, perform the certificatiot" We 
believe that it is sufficient that the administrator Simply sign the report indi-
cating that the information as reported is true to the best of his knowledge. 
We would recommend, however, that the bill be amended to state that the 
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entire disclosure section only be applied in "'hose cases where fraud and/or 
abuse are suspected in onler to prevent "fishing expeditions." 

We support the provision container', in Section five of the bill which would 
permit physicians who do not have a "significant financial interest" to perform 
PSRO review of those services for which they are not directly responsible . .At 
the present time, the law Rtates that physicians with "any" finan<:'~.l interest 
in an institution are precluded from performing such renew. Since many of 
these individuals own only a very small amount of stock in a hospital or in a 
multi-faciilty corporation owning numbers of hospitals, the proposed amend­
ment deals more realistically with any potential conflict of interest. In addi­
tion, such a change would remove the hardship currently placed on rural areas 
where the supply of physicians to serve on peer review panels is already lim­
ited, by permitting those individuals with a minimal financial interest to par­
ticipate in the review process. This change would also bring the qualifications 
for peer review in line with those currently existing for Medicaid utilization 
review, as provided by th~ passage of P. L. 94-182 . .Although the Senate version 
of the fraud and abuse bill does not contain PSRO amendments. it is our hope 
that similar language will, be added by that body when that bill is marked-up. 

Once again the Federation of .American Hospitals would like to extend its 
support of this vital legislation and we applaud your efforts to crack down on 
the manipulation of government supported patients and the misuse of govern­
ment fruud by those physicians and institutions engaged in ilfedicare-Medicaid 
fraud and abuse. The overwhelming proportion of health care providers are 
performing admirable jobs in meeting the health needs of e,e pnblic. It is in 
our interest as well as yours to see that the malfeasants are caught and prose­
cuted. Therefore, it is our hope that this bill, with the few suggested amend­
ments, meets with quick Congressional approval as well as prompt Presidential 
action. 

MR. JOHN MARTIN, 

FEDERATION OF .A1rERICAN HOSPITALS, 
Washington, D.O., March 2, 1977. 

Chief Ooltnsel, OO1nmittee on Ways anfZ11leans, 
Longworth Ho!!se Office Building, Washington, D.O. 

DEAl~ l\lR. lIlAR'l'IN: It is our understanding that the subject of unifol"lll 
accounting systems may be discussed as part of the joint hearings on R.R. 3, 
as a result of legislation, H.R. 4211, cosponsored by Congrefosman Paul Rogers 
and John Moss. H.R. 4211 calls for the development of a uniform functional 
accounting and statistical system to be used by hospitals. 

The Federation of .American Hospitals, which represents the interests of 
investor-owned hospitals, is concerned about tIle fairness and cost of imposing 
such a system on all hospitals, varying as they do in scope of services, size, 
and sophistication in accounting departments. We believe that a uniforlll re­
porting SYbtelll can be developed that will accomplish the same in terms of 
data cOllectimi without imposing the added expense and duplication of account­
ing records that the proposed uniform accounting system would entail. 

It is onr understanding that Congressional testimony will be presented in 
support of this proposal as part of your hearings on the ::}fedicare-Medicaid 
Fraud and Abuse legislation. Unfortunately, other interested parties have not 
had time to prepare comments on the new uniforlll accounting amendment. We 
would hope that in the interest or fairness and opportunity for pilblic (!omment, 
you will postpone consideration of this compl€'x issue. 

We respectfully ask that this communication be made a :part of the hearing 
record. on H.R. 3 as additional comments by the Federation of .American Hos­
pitals. 

Sincerely! 
IvficHAEL D. BRQ1IllERG. 
Directm', Natio1wl O/fice$, 
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IIEAI,TH AN!' HOSPITAL SERVICES, 
Bellevue, Wash" MaroTz· 7,1977. 

Hon. AL ULLMAN, 
House of Rep1'esentatives, Y 
LongwQ1·th !1'.'tWliny, 
'Washington. D.O. 

DEAR REP1~ESENTATIVE ULLMAN: We understand a bill, HR 4211, has been 
introduced by Representatives 1\1oss and Rogers, which would mandate a uni­
form functiunal accounting system for hospitals as proposed by the Social Se­
curity Administration under its development plan for P.L. 93-641, Section 
1533(d). 

Please ao not 8upport this bill. The systeJ.ll proposed is rigid and ac1ministra­
lively compl,ex. Hospitals wishing to continue providing management with ade­
quate financial c1ata wonld be forcec1 to maintain two separate systems. The 
proposed system states that u a hospital will not be granted an exception to the 
establishmeu.t of an account :solely because of accounting difficulty." This 
accounting system would be particularly burdensome to the small hospitals. 

Uniform fl.ccounting gnidelines, as well as uniforlIl;ity of reporting, are both 
desirable and feasible. But many alternatives are avail:1ble, some of which 
are already in use. Flexibility is essential to the success of a system which 
must provide management with essential information as well as furnish data 
on a uniform baSis to governmental agencies and other interested parties. 

'.rhe hospitals which we own and operate: Ketchikan General Hospital, 
Ketchikan. Alaska; St. Joseph Hospital, Bellingham, Washington; St. John's 
Hospital, Longview, Washington; and Sacred Heart General Hospital, Eugene. 
Oregon will be adversely affected by this legislation, and increased costs will 
assuredly result. We urge your stand in opposition to the proposal. 

Sincerely, 
J. T. WHIT1fAN, 

Senior Finanoial Offieel" 

STATEMENT OF R. R. KOVENER, ASSOCIATE EXECUTIVE DmECToR, HOSPITAL 
FINANCIAL MANAGEMENT ASSOCIATION 

The Hospital Financial Management Association is a professional membership 
organization representing more than 15,000 individuals who hold financial 
management positions in hospitals and allied health care institutions or who 
are directly involved in organizations related to health care financial manage­
ment. These are the individuals who will be responsible for implementing this 
legislation if enacted. 

H.R. 4211 is addressed to a number of issues which are critical to the health 
care industry's ability to provide health services to the public. We believe a 
uniform functional accounting system will not ensure the achievement of the 
objectives to which this legislation is directed and would be counter-productive. 
The cost of implementing a uniform functional accounting system and the 
interference with management's ability to meet its responsibility for managing 
the hospital could have drastic implications. It is a mistake to assume that 
requiring uniform functional accounting will provide tlle solution to ,the prob­
lems of health care cost increases, equity under current payment formulas, the 
development of alternative payment mechanisms or control of fraud and abuse. 
Accounting systems which provide the flexibility neecled to meet hospital man­
agement's information needs can also meet the legitimate information needs 
of government and nOll-government third party payers. Reporting of financial 
information for a variety of defined purposes to organizations external to 
hpaltll institutions is appropriate. If the information is properly interpreted 
it will prOvide meaningful and comparable data. 

While we appreciate the need for accurate ancl comparable data which would 
facilitate health policy decision malting, we do not agree that mandating a 
uniform funct:lonal accounting system is a prerequisite for attaining this goal. 
For the following reasons we urge that R.R. 4211 not be enacted.~ 

1. Hospital management's information needs are primary, not secondary to 
the information required for external reporting purposes. Management's needs 
are best met by responsibility accounting which requires flexibility. Responsi­
bility accounting is essential for management fulfillment of its responsibility 
for the efficient and effective operation of the institution. 
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2. External requirements for uniform information can be met by developing 
uniform reports with uniform definitions. If uniform definitions are developed, 
an accounting syst<>m can provide the data needed for the specific purpose of 
thd report. 

3. Without sufficient specificity any system will be needlessly costly. The 
information required for management and for external reporting purposes must 
be clearly defined before an accounting system is developed to meet these defined 
reporting needs. To prescribe an accounting system timt will encompass all pos­
sible reporting requirements before those requirements are clearly defined is 
bound to result in wasted time and effort. 

4. A uniform accounting system should not be mandated without a thorough 
analysis and weighing of the benefits of uniform accounting as opposed to, its 
adverse consequences. 

HF1\'lA!s Principles and Practices Board has done an 'indepth study of 
uniform accounting and reporting. The results of this study will be ava;ilable 
in a few weeks. A copy will be provided as soon as it is available. 

DEFINITIONS 

This bill calls for a uniform functional accounting and statistical system. 
The only term in A Discursive Dictionary of Health Care similar to those used 
in this bill is "uniform cost accounting." 'fo avoid any pOdsibJe confusion in 
the definition of terms, the following definitions have been utied as ~ hasis 
of comments in this statement. 

The preferred definition fOr the word "uniform" in Webster's N(lw Collegiate 
Dictionary, copyright 1975 by G&C Merriam Company is, "having always the 
same form, manner, or degree; not varying or variable." 

The term "accounting" is defined in the same source as "a system of record­
ing and summarizing business and financial transactions in books and analyz­
ing, verifying and reporting the results." 

"]'unctional" is defined in the AHA Chart of Accounts for Hospitals as, tt ••• 

the reporting of financial information according to type of activity." Webster's 
defines "statistics" as a "collection of quantitative data." 

As is explainecl in the AHA. Chart of Accounts for Hospitals, "functional" 
information is different from that required for management. It notes that 
"responsibility reporting is necessary for evaluations of and by hospital man­
agement." Accordingly, management needs are excluded if accounting is exclu­
sively functional. Since the word uniform excludes any variation j the term 
uniform flmctional accounting by definition excludes all consideration of man­
agement information needs. If this is not what is intended either· different 
terms should be used or the terms used should be defineD. 

The word "~'eporting" is encompassed within the d-efinition of "acconnting." 
,Ve believe that, with proper . definition, "uniform functional reporting" can be 
achieved. 

Therefore, a "uniform functionaL accounting system" is an nnvarying set of 
principles relating to the systematic organization, authentication, recording. 
classifying, processing, summarizing, ana1.yzing, interpreting and supplsring of 
dependable and significant information covering transactions and events 
organized according to type of activity which a~'e in part at least of a financial 
character. It is applicable to :.t regularly interacting or interdependent group 
of items forming a unified whole. 

:r.r.A.N.A.GEMENT'S INFORJI{AT10N NEEDS ARE l'lUMARY 

The accounting system of a hospItal must satisfy. the requirements of internal 
management of the institution, excernal entities, such as the accountin/? pro­
fession, and go\"ernmental and viln-governmental organizations which pay for 
hospital services on behalf of certain classes of patients. 

The most important of these requirements are those of internal management. 
According to Accounting Research Study No.7, published by the American 
Institute of Certified Public Accountants, "Accounting is the body of Imowledge 
and functions concerned with systematic originating, authenticating, recording, 
classifying, proceSSing, summarizing, analyzing, interpreii.ug and supplying of 
dependable information covering transactions which are, in part at least, of :.t 
financial character (and) required 101' the management ana operaUon Of an 
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entity anil tor the 1'epol'ts that have to be submitteil thereon to meet fiiluoiary 
ana other 1'esponsibilities." (Italics added.) 

Internal management and the hospital's board of directors are ultimately 
responsible for the management of the hospital. Mauagement needs financial 
information on a periodic (monthly or more often) basis during the accounting 
year so that it can evaluate the effectiveness of those who are responsible for 
coutrolling the costs necessary· to provide hospital services and take corrective, 
timely action as necessary. In order to accompiish this objective, management 
must have access to financial information summarized to correspond with the 
areas of responsibility ,yhich has been defined by management. Accounting 
systems must reflect the wide variety of organizational structures which have 
been developed to provide complex health services in a broad array of differing 
circumstances. For example, some hospitals have personnel in the nursing 
department performing functions which are performed in other hospitals by 
personnel in the housekeeping department. Some hospitals have patient meals 
served by nursing personnel, other hospitals are organized so this is a dietary 
function. Some hospitals include purchasing and receiving in the fiscal area of 
the hospital while others are organized so that they fall in a separate cost 
center. 

A hospital accounting system must also meet the legitimate requirements 
of third party payers (government and non-government) of hospital services 
for certain accounting information related to the provision of these services. 
As these requirements have developed, hospitals have been able to adapt their 
accounting systems to provide the necessary information. External users of 
financial information usually wish information organized on a functional or 
output basis. This external information is normally required on an annual hasis. 
External reporting requirements are now met by reclassifying costs originally 
l'ecordecl on a re~;ponsibility basis to conform with the functional definitions 
required by the report. ' 

Management's information needs are primary because of thc ultimate respon­
sibility of management and because of the frequency and timeliness of these 
needs. 

EXTERNAL INFORMATION NEEDS OAN BE l>IET IF DEFINED 

In an attempt to simplify the complexities of administering the payment 
process and assuring equitability, third party payers often assert that manda­
tory systems of uniform accounting and reporting for hospitals would provide 
a degree of comparability that would facilitate the revil3w and payment of 
claims fOl' reimbursement for hospital services. 

There is an assumption tha~ uniform reports derived from unifcrm account­
ing will allow 11 third party payer to compare one hospital with another. While 
broad comparif;ons may be desirable, artificially forcing accounting and report­
ing for hO",pitfLls into a single mold would yield uniform numbers and statistics 
which, for comparison, could be highly misleading. For example, at the 
ridiculous extreme, blind comparison of nursing costs ill a hospital that served 
exclusively terminally ill cancer patients with SUcll costs in a hospital that 
served only the usual medical-surgical patients, could lead to the conclusion 
that the personnel in the cancer hospital were highly inefficient. 

1:.. degree of comparability can be achieved to the extent that third party 
I1'!,yers develop de!u: deilnitions of the information required to be reported. 
While the development of uniform definitions is not an easy task, it is less 
costly and less intrusive on the needs of management than attempting to 
m'mrlain a uniform accounting system un an entire industry. 

Reports by business to the SEC or to taxing authorities sh(IIV that some 
degree of comparability is possible without uniform accounting. The difficulties 
in obtaining clear definitions in these situations also illustrate th~ complexity of 
obtaining absolute conformity. 

Financial data required for external reporting can be provi.ded by a flexible 
accounting system that also considers the unique hospital requirements. Inde­
pendent audits of the information reported will ensure its validity. 

WITIIOU'~ SUFFICIENT SPEOIFICITY, ANY S1-STEl>r WILL BE NEEDLESSLY COSTI,Y 

When considering tlle type, size. programs, level of care and many other 
factors, hospital dissimilarities exceed their f'i.milarities. The over 7,000 hos-
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sponsorship (religious, commlmity and governmental), by services rendered 
(medical, surgical, obstetrical, therapeutic, rehabilitative, etc.), by specializa­
tion (cllildren's, cancer, psyChiatric, etc.), by organizational structure and 
other factors too numerous to mention . 

.<\. uniform system, if developed, will have to meet an infinite number of 
internal l·eporting requirements. Present efforts are also attempting to meet 
not only this diversity but also attempting to meet any possible information 
needs for any state or federal program in existence or yet to be (Ievised. The 
result is bound to be that more information than is needed will be recorded, 
classified and summarized. This excess cost would come at a time When there 
is general understanding that paperWork burdens ere stifling american industry 
including hospitals. 

RESEaRCH IS NEEDED 

A uniform functional system should not be mandated without a thorough 
analysis and weighing of the claimed benefits lmd the possible adverse conse­
quences. There should be an assessment of whether the objectives sought by a 
mandated uniform functional accounting system can be achieved with other 
leSS drastic and costly alternatives. 

THE HFMA PllINCll'LES A.l.~D PRaCTICES nOARD 

The increasing complexities of accounting, the growing regulation of the 
health industry and the ;:Jroliferation of agencies and organizations whicll 
'influence health care accounting l1rincil1les and practices have callsed concern 
for many of our memberS. In October 1974, the BFMA Board voted to form a 
task force to examine accounting principles and practices insofar as they apply 
to the 11ealth care industry and HF:urA's role in formulating positions on issues 
related to these principles and practices. 

In 1975, BFMA created a Principles and l'ractices Board consisting of the 
twelve best qualified individuals in our fleld to study issues of concern. One 
of the subjects studied by the Boa.rd is the general subject of uniform account­
ing and reporting. This study was begun long before this piece of legislation 
was introduced and. was not underta1;:en in speCific reaction to it but is ap-
plicable to it. . 

There are three distinct stages hl the development of a position ;itatement by 
!lFMA's P&P Board. First, a background paper is prepared. The purpose of 
the background paper is to document views on the issue under consideration 
from a variety of sources as {ill aid to a thorougll understanding l)f the issue. 

Armed with a tllOrough understanding of the bac1;:ground, a discussion memo­
rllndum is prepared, detailing the various questions .related to the issue and 
the alternatives to those questions. A discussion memOrandum mal,es no judge­
ments on the alternatives (mumerated but offers them to stimUlate discussion of 
the issue. Selected background or authoritative references are included. Each 
HFMA member is requested to review the questions and alternatives closely 
and e1\."lJress their preferences and ~·ationale. 

After review of the comments received in response to the discussion memo­
randum, at> e).:posure draft of a pOSition statement on the issue is prepared. 
The exposure draft sets forth l.1. conclusion tentatively juu.~ed acceptable by the 
Board. The exposure draft is distributed to those who hn.ve an 'thterest and 
concern including members, other iudlviduals, and organizations . .All readers of 
the e:;.-posure draft are urged to J~ead it extremely critically, pointing Qut not 
only basic disagreements, bnt omiSSions, pl1ruseology that may be misunder­
stood, or any other matter that the l·eader feels the Board shOUld consider 
before adopting a final position. 

These three steps have been completed Witl1 respect to unifOl·m accounting 
and reporting. A position statement on this subject is expected to be issued 
in a very few weel;:s whicll ('onsiders aU the comments reeeived. We trust that 
the Committees will study the conclusions of this group carefully when avail­
able. 

I:IFl\IA will· be J;lleased to work with the committees and their staffs as we 
have been worlting with the staff responsible for implementing Section 1533(d). 
Task forces of our members are, at this time, making a detailed tecbnical re­
view of the proposed Chart of Accounts. This review is pad of our ongoing 
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program of worl, with the staff. We have been actively involved in all aspects 
of this program and can provide technical review of the aspects of the pro-
posal which will maIm the difference between fulfilled or unfulfilled expecta- J,.' 
tions . 

. STATEMENT OF JAMES A. HARSHMAN, M.D., CHAIR1IAN, BOARD OF TRUSTEES, 
INDIANA STATE l\:IEDICAL ASSOCIATION 

We are most grateful for the opportunity to llubmit our views of HR 3, the 
Medicare and Medicaid Anti-Fraud and AlJuse Amendment. We were also. quite 
surprised to learn that written testimony was cut-off so soon after the hearings 
were completed. Such constraints on testimony work hardships on Associations 
such as ours which has no liaison office in Washillgton, D.C. We are hopeful 
that these comments will be accepted and made a part of the permanent record. 

Our Association is a non-profit voluntary organization of Indiana physicians 
with headquarters in Indianapolis, IN. We have over five thousand (5,000) 
members representing all specialties who practice in virtually all lmown types 
of practice settings. 

The Indiana State Medical Association has taken a strong position against 
fraud, and our Association has supported the statement which the American 
:i\Iedical Association adopted at its rumual meeting last June that condemned 
and deplored all acts of fraud and wrongdoing. Fraud is clearly a criminal act 
and those convicted of fraud should be penalized to the fullest extent of the 
law. Abuse is much more difficult to define and no where in HR 3 is the term 
defined. Wl1Ut is abuse to one physician may be a standard method of practice 
to another physician. To ferret out acts of abuse among all physicians would be 
to allow fishing expeditions into practically every facet of their practice. Such 
expeditions without a clear definition of abuse would, in our opinion, be counter­
productive and in fact would drive physicians away from providing services to 
l\Ieclicaicl and Medicare patiencs to avoid further intrusion into their practices 
in the future. 

The Indiana S!:ate Medical Association shares your goal to improve federally 
financed health care programs and to rid these programs of unscrupulous 
providers. We believe the vast majority of the phYSicians are honest, dedicated 
practitioners who are anxious to provide the highest quality of health care to 
their patients. We are concerned that many of our physicians would be harmed 
by this legislation unless protective measures and definitions are included. 

Section 3, Disclosure of Ownership and Financial Information, affects vir­
tually every physician except those in solo practice which would seem to imply 
that fraud and abuse exists everywhere except in the individual practitioner's 
office. W'e believe this section should be ruuended tf) indicate that disclosure of 
ownersllip and financial information be required only by those physicians asso­
ciated with "Medicaid mills" and thm:;e whose profiles of practice as identified 
by computerized ()r manual peer-review systems, have characteristics of a situa­
tion in which fl'aud and ahuse could occur. 

We would like to respond to the section of the Social Security Act, 1125, which 
c1eals with "shared health facility." The definition of shared health facility is 
much too broad, and again, it encompasses aU physicians who are not in solo 
practice, which would include over fifty per cent (50%) of the practicing phy­
sicians in the State of Indiana. A provider that is intent of frauding the 
government will do so, whether in a solo practice or in a shared health facility. 
1.'lle insertion of a newly defined practice setting, shared health facility, would 
only requirl) that lIe change his modus operandi, Ancl thus fall outside the 
bounds of the net. Again, such unscrupulous provid('rl' CI111 only be identified by 
examining pJ:actice profiles by their peers. 

Section (3) (A) Establishing Trigger Amounts Which Would Include a 
Physician for Examination is unreasonable. l\Iany honest physicians lIa ve billings 
in excess of five thousand dollars ($5,000.00) in anyone month, and thus would 
be investigated. Batch billing, vacation schedules of all office personnel, and 
computer breal;:downs could aU be factors beyond physician control, that c(,?lld 
;:esult in monthly billings in excess of five thousand dollars ($5,000.00). Prac­
tically all of our phYSicians practicing in the inner city and ghettos woulel be 
included in such federal investigations. While billings of five thousand dollars 
($5,000.1:0) per month or forty thousand dollars ($40,000.00) per year may seem 
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to be it large amount, no provision is made in the Act for adjustments of these 
limits. As you know, total health care costs between 1965 and 1975 rose eighty 
billion dollars ($80,OOO,OOO,OOO.OO). Yet fifty-three percent (53o/'o) of the increase 
was due to inflation, which ~ES Inrgely caused by deficit spending on the part 
of our Federal Government. If this trend continues, by 1985 a monthly triggering 
amount of five thousand dollars ($5,000.00) per month might cause all physi­
cian finances to be examined. Sucll a federal intrusion could only damage hard 
working honest physicians. Rather than set definite triggering amounts, ex­
nmillntiol1 of practice profiles and patterns by peer review would be more rea­
sonable and effective in identifying fraudulent activity. 

Section 6 of :aR 3 which gives to the Comptroller General the power to issue 
subpoenas should be eliminated. The office of the Inspector General of the 
Department of Health, Education and Welfare has already been given that 
power, and to further distribute the power to subpeona would only dilute the 
Inspector Geueral's strength, and provide another mechanism to allow snooping 
into the affairs of physician's office practices. No purpose is met by giving the 
authority of subpeona to two (2) federal offices. 

Finally, we have a couple of comments on the section amending the Social 
Security Act dealing with PSROs. Extensive amendments of this section would 
have to be made in order to insure proper functioning of these organizati·}ns. 
To place added responsibility on them would only confuse the situation. Prac­
tically aU of them are in their formative stage. Safeguards to insure confiden­
tiality of PSRO records should be provided. Amendments to allow physician 
associations or organizations to perform PSRO activiti.es should be accom­
plished. 

On belmlf of tile Iudiana State Medical Association, we appreciate this 
opportunity to present the views Of our members on this very important piece 
of legislation. 

STATEl[ENT OF ROBERT J. KENNETH, PRESIDlDNT OF KENNETH ASSOCIATES, 
SAN FRANCISCO 

flUMMARY 

Section 2 of B.R. 3, which will prohibit assignment of payments to providers, 
should not be enacte(l as it stands. The arguments in favor of this proposal, 
which focus upon resulting frauds and program costs, do not properly take 
into account the marginal benefits and costs arising from the use of this 
security device. I respectfully submit that: 

1. There will be no increased opportunity for fraud attributable solely to the 
allowance of assignment, because the requisite audit proce(lures will more 
easily detect fraud by an assignee than fraud by a prOvider. 

2. Program costs will necessarily be decreased, not increased, if an assign­
ment is used to secure payment by the provider, because the provider will 
choose the more economical arrangement. 

3. Any increase in administrative problems will be minor. 
4. Alternative security devices will not 11e as effective. 
5. Streamlined processing by the government is not a feasible solution. 
Ft1l:~hermore, I urge Congress to adopt the alternative amendments included 

herein which will clarify existing law and expressly allow assignment of pro­
vieleI' accounts subject to safeguards to protect the government's 'interest in 
the ease of administration of an assIgnment system. 

IN'TRODUOTION 

Mr. Chairman and members of the Subcommittee: ~Iy name is Rollert J. 
Kenneth. I am the President of Kenneth Associates, the leading firm in the 
San FruncLsco Bay Area in the field of hospib.l business ofil,ce management. 
:My office is located at 1704 Irving Street, San Francisco, California 94122. 

The views on H.R. 3 expressed herein are based upon extensive experience 
working with providers in the Medicare and };I~dicaid programs, including 
twenty-four hospitals, which utilize our services in connection with proceSSing 
and collecting their accounts receivable. 

My primary concern is with Section 2 of H.R. 3, which will prohibit assign­
ments of Medicare and Medicaid payments, except in connection with the 
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provision of billing services for a fee not related to the amount of billings or 
collections and not dependent upon actual collection. The effect of this cha.Jge 
will be to prohibit use of an assignment or power of attorney (which are in 
essence security devices) in connect:ion with loans against provider accounts, 
outright purchase of such accounts ("factoring"), or the provision of billing 
servicel;: under an incentive fee arrangement. I believe, in light of my experi­
ence and contacts with providers, that all of tllese can be beneficial services to 
providers in solving their very real cash flow problems and that the greater 
security of the agent or lender provided by an assignment can only lower 
the cost of these services to the provider. . 

Uy presentation first analyses and rebuts the arguments in favor of enact­
ment of Section 2 as it stands. TIle key reason for the prohibition of certain 
assignments in previous legislation (Public Law 92-603 of 1972) was concern 
about whether assignment contributes to fradulent practices in billing for 
program services; it will be demonstrated that the opportunity for fraud is a 
flmction of the degree of auditing integrity and is not related to tlle assign­
ability of accolmts. Similarly, other supposed problems such al; added costs 
and recovery of overpayments wil be shown to either be imaginary or to arise 
from causes other than the allowance of assignment. Furthermore, the proposed 
solution to these cash flow problems-mandated rapid payment under Medicaid 
-in my view will not \lork. 

Even apart from the proposed changes, there is a need to clarify existing law. 
I propose llerein alternative amendments wllich will expressly allow assign­
ments of Medicare and Medicaid accounts, but Which incorporate safeguards 
to satisfy the government's interest in ease of administration of assignments 
by providers. 

I respectfully urge that Section 2 not be enacted as it stands and that serious 
conSideration be given to the advantages provided by aSSignments and to 
passage of amendments along the lines herein proposed. 

SE('._~ON 2 OF n.R. 3 SHOULD NOT BE ADOPTED 

The original Medicare and l\Iedicaid laws ·(PubJic Law 89-97 of 1965) did 
not prohibit assignments and in fact aSSignments were accepted in the programs 
until 1972. In that year, amendments to lIIedicare Part B and Medicaid were 
adopted (Public Law 92-603) which prohibited payments to "anyone other 
than" providers of services. The legislative history indicates that this pro­
hibition of assignments did not apply to payments "based on the reasonable 
co:,t of the services' of a provider. These al>P<>cts of existing law are discussed 
mOre fully hereinafter. 

Section 2 represents a more precise attempt than was evident in the 1972 
amendments to prohibit factoring. It will amend the same two subsections 
which were amended in 1972 (Social Security Act §§ 1842 (b) (5), 1902 (a) (32), 
42 U.S.C. §§ 1395u(b) (5), 1396 (a) (32» by adding to each a sentence which 
e:l..llressly bans the use of aSSignments and powers of attorney in relation to 
program payments, while at the same time creating an exception for assign­
ments in connection with provision of billing and/or collection services for a 
fee that is not related to the amount of the billing and is not dependent upon 
actual collection. Thus, the flection changes existing law by shifting the focus 
of the exception from the reasonableness of the providel"S charges to that of 
the agent's charges. In addition, a similar change will be made under lIIedicare 
Part A, by adding a new subsection (c) to section 1815 of the Act. 

Assignment and factoring of account receivable have been common business 
practices in virtually all industries for many years. They enable a business to 
improve its cash flow (thus reducing interest expense) and place the billing 
and collection efforts in the hands of specialists who ordinarily can perform 
these functions much more economically than can an individual business. While 
lending and collection are separable functions, they are also naturally com­
bined. In my own case, hospitals for whom I presently provide billing services 
have asked it I might also arrange advances against accounts so as to reduce .., 
even further their payment delays. I must emphasize that the cash flow squeeze 
is particularly acute in the health care industry. 

Despite the economic advantages to providers that factoring allows, several 
arguments have been :raised to sn,)port an outright ban on assignments, and 
lIenee a ball on services that rely on the security provided only by that device. 
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There are two principal statements of the po1iC'y analysis behind the 1972 
amendments and, therefore, behind section 2 : 

1. Senate Finance Committee Staff Report, "Medicare and Medicaid-Prob­
lems, issues, and .Alternatives," 91st Cong., 2d Sess. 130 (1970) (Exhibit A 
hereto) ; and 

2. Senate Finance Committee Report, "Social Security Amendments of 1972," 
to Accompany H.R. 1, 92d Cong., 2d Sess. 204-05 (1972) (Exhibit B hereto). 

These documents reveal five principal arguments against allowing assi~n­
ments of accounts; 

i. Assignments present an opportunity for greater fraud and abuse, by way 
of incorrect and inflated claims. 

2. ASSignments create an additional cost to the provider which is indirectly 
passed on to the programs. 

3. ASSignments create additional administrative problems for the ,,;overu­
ment, prinCipally in the area (If recovery of overpayments. 

4. Providers can borrow sgainst their Medicare and Medicaid recei\Tables 
anyway without resort to outdght assignment of claims. 

5. The proper solution to the provider's desire for prompt payment lil,!s in 
streamlining processing of claims by the government and intermediaries. 

These five arguments are rebutted hereafter in turn. 
1 There Is No Incrcas('(Z OZlpo1·t7mity FOr Fraull Attributable Solell! To The 

Allo~oance ot ASSignments 
The legislative history places primary emphasis upon past abuses as a ra­

tionale for abolishing aSSignments. It is argued that since Medicare and Medi­
caid frauds have involved both overbilling and assignments, therefore over­
billing will be reduced if assignments are prohibited. Yet in this syllogism the 
premises do not support the conclusion. Although 1n a simplistic sense an 
assignee is one auclitional person in the chain of claims submission, no signifi­
cant increase in attempted program fraud is likely to be created thereby be­
cause a sound auditing program win detect fraud by whomever it is committed. 
The audit process for detecting abuses by dishonest billers and punishing the 
offenders is essentially the same, whether it be provi(!o'rs or assignees who ar(> 
billing and collecting for the services rendered. No greater level of auditing 
intenSity will be required with assignments than without; in fact. it appears 
that fraudulent billings by assignees would be detected more easily than those 
by providers. 

The prevention of fraud in Uedicare and 1\Iedicaid billings is not essentially 
different from any other type of crime prevention-the potentially dishonest 
party has to be aware that he or she has a good chance of being caught, and 
that the penalty will be severe enough to make it unwise to commit the crime. 
TIlis requires a sound auditing tlleory and design, plus credible communications 
to all involved about the effectiveness of the system and the penalti.es for vio­
lation. The HEW Office of 1nspectur General, provided for under Section 201 
of Pub. L. 94-505 (October 15, 1976), should be charged with responsibility for 
establishing such audit procedures to the extent necessary to preclude most 
abuses. 

I will make a few suggestions as to the necessary audit measures, dealing 
first with those related to hospitals and then with those related to physicians. 
I will also Hlustrate why these functions are totally unaffected by the party 
doing the billing, whether provider or aSSignee. 

The audit of tIle propriety of the hospitals' billings should consist primarily 
of a visit to the hospital and examinatiton of medical records and physician 
authorizations for services rendered, including review of the "utilization 
review" function at any given hospital. This could be done fo" all billings if 
deemed necessary but, more practically, it would be limite.d to a percentage 
of cases selected by a reliable statistical sampling technique .. Additiot/' Uy. 
confirmations could be requested from program beneficiaries that they received 
the service billed; however, this may not be as satisfactory because many 
program beneficiaries are not aware of the charges for services l'eceived in a 
hospital. .An additional teclmique would be to ascertain that a claim for a 
particular patient's hospital stay was not submitted twice. This should ordi­
narily b~ easily detected by the programs' fiscal intermediury by matching 
claims for a given patient to see that payments made for a specific stay or clate 
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of service were not duplicated. Moreover, advaut!e approvals are now obtained 
from the programs for each stay. 

There are at least two audit techniques for physicians available. The most 
productive technique would be to ask program beneficiaries, probably on a 
test basis, to confirm services received. Such a confirmation might list the 
mnonnts paid to and services provided by a certain doctor in a certain month, 
together with a request to the patient to please notify the Department of any 
discrepancies "so that your Medicare (Medicaid) account can be properly 
adjusted." This type of confirmation should uncover incidents of overbilling or 
billing for services not rendered. For example, if a patient had a finger x-rayed, 
but the program had been billed fot· a chest x-ray, the patient might reply 
something like "no chest x-ray done, my left index finger was x-rayed once," 
which would lead to further investigation. 

The secolld teChnique useful for an audit of. physicians would entail visits 
to their offices and inspecition of their medical records, but this would probably 
not be as effective. 

The important point is that the above procedures would not be any different 
for a provider of service who aSSigns accounts recpivable than for one that 
does not aSSign. 

Actually, a fraudulent assignee could probably be more easily detected than 
fraudulent provlder. Consider the possible methods that could be used by an 
assignee to defraud the programs: (1) the amount of the charges could be 
raised from those submitted by a provider; (2) the assignee could bill for 
services not rendered; or (3) the assignee could double bill for services rend­
ered. In case (1), as soon as an auditor visited the provider's office and dis­
covered that the provider's bill for services was greater than the records 
showed, the fraud would be immediately discovered. 0:0:, in case (2), if a non­
existent hospital stay is billed, that fact would become immediately obvious. 
In all cases the provider has the greater opportunity to initiate fraud and the 
mechanism needed to <letect fraud is the same. 

No double audit will be involved because the above auditing techniques can 
be carried out solely at the offices of the provider, and with the proper audit 
system, there :>B absolutely no increase in opportunity for fraud due to the 
assignment of claims. A provider has a much greater ability to manipulate 
medical records than an assignee has to raise mnounts supplie.~ to him by the 
Drovider. While we do not have access to any details of the frauds l'eferred to 
in the Staff Report and Committee Reports, we are convinced that the key 
problem in all of them was a defect in the basic auditing system rather than 
any problem arising from assignments. The corrective legislation needed for 
this 7I?roblem :relates to audit design, not the identity of i:he payee. 
2. Program Oosts Are NecessariZy Decreasea, Not Increa,sea, It Assignments 

Are usea 
The second reason for the denial of assignment, that the Medicare and 

Medi-Cal programs would pay additional costs because of the assignments, is 
pateutly false. If the provider determines that assignment is financially 
advantageous to him, after evaluating the costs of assignment. anJ/or factor­
ing against the costs of not doing <50, it is obvious that the cost to the ~')vern­
lllent programs will also be proportionately less, in terms of interest expense 
and billing and collection expense. In most cases j>,xperieIiced assignees n,~i1 
specialized and can do a more efficient job of billing than is possible by mu.h 
service providers. The assignee's charge is counterbalanced by these efficielf6y 
improvements i furthermore, the agent's fee can only be lower if it is secured 
by an assignment than if the agent is taking more risk of non:payment. Like­
wise, there must be interest expense savingfl to the provider in the case of 
factored accounts, or else the services will not be usa, 

The language in Section 2 infers that a problem is created by an agent 
(or assigne(~) charging in proportIon to the amount billed. This manner of 
charge is common business practice. The fee arrangement does not change the 
conclusions relative to fraud or e"st discussed above. Presumably, the provider 
will have concluded that for hi<: operations (whether hospital or otherwlse) 
the arrangoment is financially advantll;eous. 

I will illustrate the factors that gl' into this cost calculus by reference to 
the typical service which my organiz'"rion provides. Our overall objective is to 
increase hospital cash flow. This is done by developing effective policies and 
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procedures for a hospital's business office operation and its interface with 
other hospital departments. Specifiolly, Kenneth Associates assists hospitals 
in developing and implementing improved procedures for the preparation and 
submissiolt of billing claims, principally (but not eXclusively) Medicare and 
Medicaid (Medi-Cal) claimS. Our own persollllel sometimes perform the 
llOspital's bUling operations and may also perform follow-up services, such as 
revision of claims, contesting claims, and collection agency referrals. More 
freQuently, our staff trains a hospital's personnel to perform these functions. 
Another variation in service involves specific oversight of billing operations. 
Our usual method of operation is to establish a target figure of average days 
revenue outstanding and then to reach the target by a combination of im­
provements in internal efficiency and impl'ovements in approaches to govern­
lllent and .third-party payors. 

Our success llas been outstanding. For example, since 1971, we have re­
covered twenty million dollars ($20,000,000) for San Francisco General Hos­
pital. at a cost to the hospital not exceeding three hundred thousand dollars 
($300,000) . 

Our customary fee arrangement for billing services is based upon a specified 
percentage of the billings and is conditioll!! :'upon successful collection of the 
accounts. This formula is advantageous toNhe provider because it g~ves the 
agent an illl~entive to increase the accuracY and timeliness of claims submis­
sions, which,is after all the principal benefit Which the agent provides. If these 
two incenti.-es are taken away, as Section 26 would do in situations where the 
agent desire'l to take an aSSignment to secure his fee, the ageut must be paid 
either at an hourly rate or on a piece-work basis, neither of which have any 
built-in incentives tG the agerrt which would be attractive to a provider. The 
structure of: the proposed eyception operatef5 on the premise that claims sub­
mission is D, routine clerical process, whtie in truth the amount of to be re­
covered from any given billing is very much in flux and the skill which the 
billing agent brings to this task, both in terms of accurate filing (to avoid 
subsequent resubmission) and of proper categorization (so as to miximize 
rev~nue), is what creates the value or benefit of his services in the eyes of the 
provider. 

I will concede that the taking of an assignment is not necessary to an in<:!en­
tive fee arrangement as just described. To date we have conducted our busi­
ness without assignments to secure our fee and we could continue to do so 
under the proposed Section 2. 1\{y pOints are that the fee with an assignment 
could only be lower because of a lower risk of nonpayment, and that there is 
no logic to the structure of the exception written into this bill. 

A similar cost calculus is involved in the cases of pure factoring and/or 
lending on the security of accounts. While We do not presently provide such 
financing services, we have devised a plan to provide such, in order to assist 
hospitals in coping mOre effectively with the current payment delays,. which 
average sixty days under Medicaid. Under the pHm, we would arrange an 
immediate advance of money to hospitals on the security of an assignment of 
their Medicare and Medicaid accounts. Alternatively, we would arrange the 
outright purchase of such accounts at a discount, commonly known as "factor­
ing." Using SUCll services, a hospital could receive cash proceeds (less a 
specified discount) \vithin a matter of days after patient Services arc per­
formed, rather than months later when the claim is paid. Kenneth Af5::10cil1tes 
is in a position to obtain the necessary nnan,cing for this plan through repu­
table' lJUnlrs at favorable rates because the value of a hospital's accounts re­
ceivable is enhanced by the hospital's utilization of our billing services. 

It i!3 eviclent'i-TIat providers, especially hospitals, currently face a serious 
cash flow situation and that in many cases they r.:" already engaged in un­
secured short-term borrowings against their receivables, ')1' borrowing by such 
means as delaying payments to sUl,lpliers. My proposed factoring plan would 
be P_ more economical SUbstitute for such e~isting financing, rather than a 
lleW and unnecessary cost to providers and the programs. 

In conclusion, the present cost to providers of delay in receiving payment 
,from the government and intermediaries is very real and is already being 
passed on to patients and the, programs in increased charges and decreased 
service. The issue tebe decided is which 'cost, is greater. In my view, the 
decision on this issue si'lOuld be left to each 110spital and pl1ysician, to be 
made in light of each on''i!'s own immediate economic realities. The only con-



456 

ceivable situation where this type of arrangement would result in higher 
overall costs to Medicare would be where the agent 01' assignee were related 
to the providor of service; in such a case the existing regulations on "related 
organizations" (20 C.F.R. § 405.427) provide a means to limit the portion of 
such costs Which will be reimbursed. 
3. Any IncreastJ In Admini8trative P1'oblems Will Be Minor 

Specific problems mentioned in the Committl'\e Reports were those related 
to "determinations of reasonable charges and recovery of overpayments." The 
former matter is but one element of the fraud problpm and the solution is 
the audit system discussed above'. Since the claim mast in all cases have 
attached to it documentation generated by the provider and be supported hy 
the provider's internal reeords, the assignment adds nothing whatsoever to 
the problem of evaluating the claim, any more than it increases the likelihood 
of fraud. 

Recovery of overpayments is not affected by whether the overpayments were 
made to a provider or to an assignee. Essentially the government's ability to 
recover overpayments will always depend upon its inherent control over the 
provider. The firf;t recourse would be to hold back on those account$ already 
in the pipe line and due to the provider or assignee. In most c~ses the amount 
of this backlog would be far more than enough to cover any retroactive adjust­
ment of payments ;llready made. AfJsuming that payments are made O!l the 
average witl'in thirty flays of billing. the uncollected amount at any given 
time, when considered along with those services rendered but not yet billed 
to the programs, would a!)pro::dmaie ten percent of the annual total volume,. 
A, a further coutrol over the provider, the government has the threat of dis­
C'1~lUlifying the provider from partiCipation in the program. For most hospitals, 
tne Medicare and Medicaid programs constitute such a large percentage of 
their business that they could not operate without these programs: this 
threat would receive instant attention. 

The important point here, once again, is that tIle government's remedies are 
the same whether overpayments were made to a provider or an assignee. The 
remedy of offset against the provider'S billing in process will be effective 
even in the event that the provider terminates from the programs or the 
assignee ter~ninates his participation in the assignment, so long as a certain 
notice period is required during which the government can hold up payments 
pending a final settIemp:nt of accounts. Finally, our information is that pro­
gram overpayme,.l'l have in fact become mOre rare in recent years. 

The impact ofll.e federal Assignment of Claims Act (31 U.S.C. § 203 and 
41 U.S.C. § 15, amended) on administrative problems has generally gone un­
noticed. Even if Congress allows assignments under M>!dicare, .the general 
federal provisions will still govern the mechanics and will impose administra­
tive safeguards on the pracfice of making assignments. For instance, an agent 
supplying billing services will still not be able to take a blanket assignment; 
of all claims bnt wiH be limited to taking an assignment of each payment 
after the cLeck lHlS been issued. A bank or factor will not be able to take 
assignment of SOrle claims but not ol;hers, and will not be able to reassign a 
claim to still !lllo';her party. 

Most of the administrative problems which llClv~ been post\llated ar.e not 
serious obstacles. Strangely enough, Section 2 allowil assignment of payments 
to a certain type "f collection agent without any provisions for meeting these 
alleged administrative problems, indicating tha~ the Staff does not see these as .' 
serious matters. 1, however., see that the adminiJtrative mechanics should be 
the principal focus of regula wry effort. In my suggested amenllments and 
relat~d comlI1ents I have outlined procedures which will make an assignment 
system workable. 

4· .4.Zternc,twe Secm·it1/ Device8 A'1',!l Not A8 Effective 
One argument against the L<!ed for factoring is that providt!rs can effectively 

borrow against their Medicare and Medicaid accounts receivable by means of 
devices which do not entail ol.!tright assignments. For instance, in the Commit­
tee Report, it is stated that even after the 19n amendments, a provider may 
have a payment check in hiS name mailed to some other organization. such as 
to a bank, for deporit in Ii special account. Another possihility is that a pro­
vider: may "list" his receivables as an asset for the purpose of persuading a 
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bank to lend him worldng capital. Blue Cross Association, Provider Release 
Bulletin, No. 58-19. 

Although the above devices do provide some potential for borrowing against 
receivables, they do not provide the nearly-perfect security which an assign­
ment offers and hence they entail either lower loan proceeds or higher interest 
rates than would otherwise be the case. Speaking directly from my eA-perience, 
I can say that the banks with which I have discussed my proposed factoring 
arrangment have stated that they would not advance the necessal'Y funds to 
allow the operation unless a binding assigmnent can be obtained, while with an 
assignment they will advance the funds at a favorable-interest rate because the 
value 0:<; the accounts is enhanced by the hospitalf'l utilization of our regular 
billing services. Thus the assignment is the key hinge of the whole service, 
and the valU\~ of the supposed il.lternatives is, in fact, illusory. 

These arguments do, however, point up a key fact in the debate about the 
wisdom of assignments, which is that all of the services herein discussed 
(processing and lending) and all of the potential abuses connected therewith 
with continue to exist even if assiglllllent· are pr{}hibited. That is, submission 
of claims by an agent and lending against accounts receivable can and ",ill 
be carried out without the use of an assignment as a security device. The d:.f­
ference that Section 2 will make is that more legitimate agents and banks will 
be deterred to varying exte:ots, relative to those who will provide the services 
taking more risks for a greater return. 
5. St1'eamUnerl P1'oces8ing by the Government Is Not a Feasible Solution 

The Staff's response to the genuine need for "'immediate caSh," admitted in 
its 1970 Report, is that "streamlining administration and processing" will make 
factoring unnecessary. Section 4(a) of S. 3205, introduced last year, which 
would have added subparagraph (39) (A) to Section 1902(a) of the Social 
Security Act, attempted to implement this solution by mandating that State 
Medicaid programs must provided procedures Which aSSure that 95% of u(!lean 
claims" shall be paid within 30 days of receipt of t!.:c claim from the provider, 
and 99% within 90 days. If a State did not meE't 3uch targets, after notice of 
deficiency and up to six month's opportunity for correction, it could, under 
Section 4(c) thereof (subsection 1903(n) to the Act), have its Federal matching 
funds for administrative costs reduceit by 50% or terminated, while a State 
which substantially exceeds this and one target may have its Federal matching 
increased to 750/0. 

My experience with the Medicaid program in California (California J'vIedical 
Assistance Program, or Medi-Cal) leads me 'Lo believe that this 30 day target 
for payment may be impractical and inff'usible. On the average, daims are 
paid by Medi-Cal after about 60 days and this bas been the average for several 
years. Medicare payments are generally made by SSA in less than four weeks, 
but Medi-Cal is much slower. Furthermore, California has had a requirement 
since 1965 that contracts between the Department of Health Care Services and 
fiscal intermediaries shall provide that payments will be made within 30 days 
from receipt of documentation. Cal. WeIf. & Inst'ns Code § 141Q4:.3 (1971), 
replacing § 14104(c) (6) (1965). This requirement has been ignored in prac­
tice and has never been consistently met in my experience. In fa('t, § 1.4104.3 
was amended in 1972 (1972 Cal. stats., ch. 1019, p. 1.889, § 1) to provide that 
notice shall be given to the provider within 60 days if the bm is "held for peer 
review" beyond 30 days. Even this loophole in the statute has not been compiled 
with, in my experien~e, although the theoretical penalty for noncompliance 
wa" termination of the contract with the carrier. Cal. WeIf.· & Inst'ns Cod\~ 
§ 14106 (1965, repealed 1972).· . 

While I cannot he certain that Sections 4(a) and 4(c) of S. 3205 would be 
ineffective, I would suggest that there are sedous .problems arising from the 
nature of Medicaid claims evaluation which cannot simply bl~ legislated out Of 
existence. At the least, such a 30 day requirement even if ;it works is no sub­
stitute for a financing plan which provides cash to the provider within a matter 
of days. 

SUMMARY 

The policy arguments in favor or abolishing assiglllllents are miSdirected 
bt;!~anse they do not bear upon the incremental costs attributable solely to the 
taking of an assignment as a securHy device (whiCh are minimal) and they 
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ignore t.he benefits to providers which this device allows (which, based upon 
an assessment of the particular eCunomic situation, may be great). I urge 
Congress not to adopt Section 2 of R. R. 3. . 

EXIS~ING LAW SHOULD BE CLARIFIEn 

Even if Section 2 is not enacted, there remain serious uncertainties in exist­
ing law rflating to the status of assignments of Medicare and Medicaid ac­
counts. W" feel that Congress should, based upon a full review of the merits 
discussed above, clarify the law in these respects and expressly state that 
there is no general policy against legitimate assignments and factoring. 

DREW has taken the position that all assignments of claims under Medicare 
are prohibited, based upon the language of § 1814(a) (1,) of the Social Security 
Act, 42 U.S.C. § 1395f(a) (1), and has adopted 45 C.F.R. § 249.31 to bar com­
mercial "factoring" of lIIedicaid claims. Our research indicates that the De­
partment was fully in error When it first adopt~d its position and remains, 
despite amendments to the Act, partially in error. 
1. MeiLicare Part A 

The original Medicare law, enacted as Public Law 89-97 (79 Stat. 286) on 
July 30, 1965, created sections 1814(a) and 1835(a) of the Social Security Act 
(42 U.S.C. §§ 1395f(a), 1395n(a», which provided that payment for covered 
services under Parts A and B "may be made only to providers of services" 
that have an agreement with DREW under Section 1866 of the Act and only if 
certain proceclural steps are followed. There was no similar language for the 
MerUcaid program. 

,Ve respectfully submit that this language was not intended to bar assign­
ments for the following reasons: 

(a) This language, on its face, does not bar assignments. It merely limits 
providers who may participate in the program to those who have an agreement 
with DREW and who follow certain procedural steps. It is amenable to the 
interpretation that payment to an agent or assignee of the provider satisfies its 
terms. The legislative history repeats the statutory language, but without the 
word "only," thus further negating the inference that the language was meant 
to bar assignments. There was no discussion of the problem of assignments at 
that time. 

(b) The applicable DHEW regulation (20 C.F.R. § 405.150) recites that 
amounts payable under Medicaire Part A are payable "only to a participating 
provided of services." ~I.'his .regulation is compatible with the above, if it is 
understood merely as defining certain providers who could claim payments and 
not as having anything to do with the subject of assignments. 

(c) Subsequent legislative material indicates that DHEW did, in fact, honor 
assignments In the early years of the programs. Senate Report No. 92-1230 
(1972) recites, at pages 204.-05 (Exhibit B hereto): 

"The law is silent with respect to reassignment by physicians or others who 
provide services of their right to receive payment unde these programs. The 
Department of Health, Ed'. "ation, and Welfare makes such reassigned pay­
ments under medicare witJlout specific legislative authority." 

In addition, DHEW co=ents {)n Medicaid (Hearings of the Senate Sub­
committee on Medicare and Medcaid, 91 Cong., 2d Sess., pt. 1, at 165, 189 
(19'(0» recite: 

"As1!uming that independent. collection and bill discount agencies now operate 
legally, legislation will be required to prohibit States from making vendor 
payments to such agencies from Title -·I- program funds." 

The premise of this statement is that the {)rigmal Medicare and Medicaid 
law did not prohibit assignlllents, even with the language about "only to 
providers." , 

(d) On October 15, 1969, HEW Secretary Finch submitted the "Health Cost 
Effectiveness ,Amendments of 196{)." They were discussed in the House Ways 
and Means Committee Hearings on "Social Security and Welfare Proposals," 
91st Cong., 1st Sess. at pages 133, 1058 and 2108. The amendments embodied 
many changes designed to improve efficiency of administration, but they did not 
include a ban on aSSignments. Thus, as of that date, the Administration did 
not view assignments as a problem. 

\ 
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(e) Section 236 of the lU72 amendments to the Social Security Act, discussed 
below, made no change in Medicare Part A. 

Therefore, our analysiS of tile law shows that assignments of payments under 
Part A are not prollibited by law, despite the positi'on taken by DHEW. 
Z. Medicare Part B ancllllcclicaid 

In 1972, Public Law 92-603 changed the law to adel provisions to the Medicare 
Part B and Medicaid law to the effect that no payment can be made to "any­
one other than" a provider. These changes are now found at 42 U.S.C. §§ 1395u­
(b) (5) and 1396(a) (32). They were followed by regulations at 20 C.F.R. 
§ 405.1680 and 45 C.F.R. § 249.31, respectively, adopted III early 1974. Although 
the stated language did not differ l'.nguistically from the orignal ("only to pro­
viders"), the accompanying legislative history clearly indicates that a partial 
ban on assignments, particularly in the context of factoring, was intended. 

I have two key points to make about these 1972 am!>ndments. First, they were 
not preceded by a thorough discussion in the public record of the merits of a 
ban on assignment. Second, tb'! legislative intent was limited to a ban on 
fradulent assignments. 

The effort to prohibit assignmenis originated with a Stuff Report of the 
Senate )j'inancc: Committee, entitled "Medicare and Medicaid: Problems, Issues 
and Alternatives," dated February 9, 19-70. The key paragraphs of this Staff 
Report are set forth in Exhibit .A. attached hereto. No preceding House or Sen­
a te hearings dealt with this aspect of the Report; apparently the information 
upon which it is basee1 was directed to the Staff iuformally. Clearly the Staff 
Report operates on the assumption that, as of that time, assignments were 
llermitted. The principal pOint:J made by the Staff analysis are dealt!:; with in 
the above analysis ot Section 2 of R.R. 3. 

The Staff recommendations were incorporated as Section 234 of H.R. 17550 
in Jauuary, 1970. The Senate ll'inance Committee held hearings on this bm under 
the title of "Social SecurUy Amendments of 1970" (91st Cong., 2d Sess.) on 
June 17 and July 14, 15, 1970. The testilnony was remarkably muted with 
respect to the issue of aSSignments. The American Public Health Association 
endorsed the ban (page 712), on the grounds that "it will guard against unethi­
cal-even immoral-practices." The Blue Cross Association omitted any com­
ment on t.Qis change (page 1'77), as did the American Medical AssociatiOn (page 
1083). The Senate Finance Committee Report on the bill, S. Rpt. No. 91-1431, 
dated December 11, 1970, sets forth the te1..~ of Section 234 without comment. 

R.R. 17550 did not pass in 1970, but WllS reintro(hced virtually unchanged as 
B.R. 1 in the first session ()f the 92nd Congress. The ban on assignments was 
designated Section 236. This bill became Public Law 92-603, enacted on Octo­
ber 30, 1972. Bearings on the hill before the Senate Finance Committee, under 
the title of "Social Security .billlendments of 1~71," on July 27, 29 and August 2, 
3, 1971, contained' no discussion on the question of assignments. 

The relevant committee reports on this bill are: House Ways and Means 
Committee Report No. 92-231, dated May 26, 1971; Senate Finance Committee 
Report No. 92-1230, datM September 26, 1972; and House Conference Report 
No. 92-1605, dated October 14, 1972. The lrey paragraphs from tIle Seuate Re­
port are set forth as Exhibit B attached 1Iel·eto. The wording is nearly identical 
to that used in the House and Conference Reports, set forth in 197,2 U.S. Code 
Congressional & Administrative News at pages 4989, 5090-91 and 5370, respec­
tively, and the earlier House Report No. 91-1096 dateel May 14; 1970. The con­
cerns e:xpressed are similar to those in tb.e above Staff Report. 

We cannot tind any foundation for the Reports' comments, or even any (1is­
cussioll of the matter, in prior hearings. In short; this important amendment 
was adoptee 1 without a public disclosure of the alleged abuses and without a 
full discussiol1 of the pros and cons of factoring from the provider's point of 
ti~~ . 

The critical sentence iu the Committee Report, whicb is not reflected in the 
statntory language, states that the ban on assignment.'i doeS not apply to pay­
ments "based on the reasonable cost of tue services." Logically this could mean 
that the cost of the a,gent's or fucCor's services mHFit be reasonable. but grilma­
ticnlly the terms "the services" in that paragral\h. \::uu refer only to services 
of 'a provider. Thus, the Congressional intent as expressed in tbr: Oommittee 
Reports is that only "incorrect und inflated claims" are not assignable. This is 
n. peculiar proposition, because 1;he remedy for fraud in any case is, immediately, 
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to stop payment and, over the long term, to improve auditing. Yet this reading 
of the intent relates directly to the concern for frand expressed in the preceding 
paragraph of the Report. Any administrative problems arising from the legiti­
mate aSsignment of claims based upon reasonable costs of tIle provider were 
evidently not operative concerns in the 1972 amendments. 

Once again, a thorough analySis of the law reveals that the position taken by 
DREW-that aU assignments are banned-is not supported by the legislative 
history. I asl~ that Congress now consider the issues raised on the merits. The 
following section contains my suggestions about the form of an optimal amend­
ment. 

PROPOSED A~IE;SD:l.fENTS SHOULD BE ADOPTED 

Exhibit C attached hereto sets forth a reviSion of section 2 in the form which 
I believe best responds to the issues raised above. The principal emphasiS in 
drafting, once it is recognized that assignments do fulfill a need of providers, 
is to devise safeguards to maximize the public benefit of factoring. 

As was stated above, the principal concern-fraud-is logically an unrelated 
problem, for which the solution is auditing integrity. There is little that legis­
J.aton can do to provide safeguards against certain abuses that are possible with 
,or without assignments. 

An assignment should be permitted pursuant to a court order, in which case 
any potential problems would be subject to public scrutiny. My amendments 
allow assignments to be made, in addition, to either the billing agent or a 
financing institution, but to no other parties, because the incremental benefits 
to providers are greatest in relation to these two kinds of services, and be­
cause allowing other miscellan~ous assignees will increase the costs of admin­
istering an assignment system. An assignment will not be allowed between two 
related organizations, as defil)ed in the regulations, so tllat the fee and interest 
arrangements will alwpys be the result of arm's-length negotiation. 

I considered including percentage limitations " ' discounts allowable for bill­
ing service fees and interest, in order to satisfy the public i,llter'est, but have 
concluded that the exsting program limitations provide adequate protection 
against unreasonable costs and charges. The determination of disallowance of 
interest (;1' collection expenses is best left to be hancHed on a case-by-case basis. 
Furthermore, setting a fixed maximum discount to cover all situations would 
be infeasible, in light of the differences, for instance, between the collectibility 
of in-patient and out-patient accounts. 

The federal Assignment of Claims Act provides a satisfactory solution to 
problems relating to administrative simplicity of assignments. The standards 
of that general Act (differing as they do as applied to regular agents and 
fil1.ancing institUtions) are incorporated into my suggested Medicare amend­
ments. These standards briefly provide that any regular assjgnment of a claim 
against the United States, or any power of attorney for receiving such a claim 
is void unless made after the allowance of the claim, the ascertainment of the 
amount due (which could in the case of these programs be an estimated amount), 
and the issuing of a check for payment, and unless executed before two wit­
nesses and acknowledged before a public officer (e.<?;., a notary public). However, 
aSSignments of claims to a "banI;:, trust company, or other financing institution" 
need not comply with the above procedures,i! the contract under which the 
claim arises allows such assignment and provides for payments aggregating at 
least $1,000, and if (unless the contract excepts these) the assignment covers 
all unpaid amounts payable under the contract and is not made to more than 
oue party or made subject to further assignment (but it may be made to an 
agent of two or more parties participating in the financing). In the event of 
s\l,ch n banle asSignmeut, writr.~ll nr Jc'! ::ti'fl a copy of the assignment shall be 
filed with the contracting agen('y hIla. thc'mrety and disbursing officer, if any. 

Because Medicare provider contracts are open-ended in duration, it is im­
!,r'l.~tictil to assign' "all amounts" payable until the end of partiCipation in the 
programs. )'n order to conform with these federal provisions, the contracts will 
have to be revised to permit assignmer.t of less than all amounts payable. My 
suggestion is \!ontained in the amended text: the contra( ~ will permit only 
assignmel\ts that cover all amounts payable either until a fixed date or until 
a fixed number of days (at least 90) after notice of termination is given to 
the payor. 

In the case of Medicaid accounts, the law of the State in which the assign­
ment is made should provide comparable protections. 

, '\ 
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CONCLUSION 

This presentation of the pros and cons of assignments and factoring llas 
shown that cost of the incremental ~ .lsts of an assignment system are insub­
stantial when compared with the potential benefits of sucll a system during 
the current cash ftow crisis faced by providers, and that in any case such an 
economic decision should be made on a case-by-case basis at the level of the 
individual facility. The only true incremental cost to the government is the 
administrative expense of keeping tracl{ of assignments. Legislation should 
attempt to minimize this factor without abolishing a practice which fulfills such 
an urgent need of providers. Therefore, 1 urge that the approach embodied in 
Section 2 should be abandoned and that amendments along the lines I have 
suggested should be adopted. 

EXHIBIT A 

[Excerpt from Senate Finallce Committee Staff Report. H!lfedlcare and Medicaid-Prob­
lems, Issues and Alternatives," 91st Cong., 2d Sess. 130 (1970)] 

END P.A.Y1rENTS TO COLLECTION AGENCIES 

Prohibit making of vendor payments (under medicare as well as medicaid) 
to independent collection and bill discount agencies-to anyone other than the 
person or institution rendering the service. 

~'he staff's attention has n(!en called to the increasing usage by physicians, 
pharmacists, and somu hospitals of independent collection agencies to whom 
they assign their medIcaid and medicare billings. 

Apart from the opportunity for fraud and abuse which sanction of such 
agencies affords- crimiual indictments have been handed down in New York 
in one such case-th~ costs of using those agenCies are obviously indirectly 
passed on to the program. 

Such agencies are employed because they offer to relieve phySicianS; phar­
macists, dentists and others of cumber~l}m6 paperwork a:1d Drovide immediate 
cash for medicaid due bills which the practitioners might otherwise have to 
wait months to collect. 

The solution, however, lies in streamlining administration and processing­
including making timely payment-rather than use of costly and problem­
creating outside collection und discount organizations. 

EXHIBIT B 

(1~;;:ceprt from Sennte Finance Committee Report, "Soclnl Security -Amendments ot 1972," 
t(} ,\~ 'lmpany R.R. 1, 92d Cong., 2d Sess. 204-0u (1972) 1 

PnoIDBITION AGAINST REASdIGN?IENT OF CLAHIS TO BENEFITS 
(SEC. 236 OF TREBILL) 

UncleI' present law, payment for services furnished by a physician or other 
person under the supplementary medical insurance program is made: (1) to 
the beneficiary on the basis of an itemized bill, or (2) to the physician or 
other person who prOvided th.a services on the basis of an aSSignment under 
the terms of which the reasonable charge in the full charge for the service. 
Present law also provides that payment for such services under the medicaid 
prl}gram is made to the physiCian or other persgn providing the services. The 
law if; silent with respect to reassignment by phYSicians or others who provide 
services of their right to receive payment under these programs. The Depart­
ment of Health, Education and Welfare makes such reaSsigned payments 
under medicare without specific legislative authority. . 

Experience with this practice nnder these programs shows that some 
phYSicians and other persons providing services reassign their rights to other 
organizations or groups under conditions whereby the organization or gronp 
submits claims and receives payment in its own name. Such reaSSignments 
have been a source of incorrect and inflated claims for SGi'vices and have 
created administrative problems with respect to dete~minations of reaSonable 
charges and recovery of overpayments. F.raudu'ient operations of collection 
agencies have been identified in medicaid. Substantial overpayments to many 
such organizations have been identified in the medicare program, one involving 
over a million dollars. 
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The committee concurs with a proVlSlOn in the IIouse bill which seeks to 
overcome these difficulties by prohibiting payment under these programs to 
anyone other than the patient, his physician, or other person who provided the 
service, unless the physician or other person is required as a condition of his 
employment to tUrn his fees over to his employer, or unless the physician or 
other person has an arrangement with the facility in which the services were 
provided under Which the facility bills for the services. Also, direct payment 
could be allowed to a foundation, association, plan, or contractor which pro­
vides and administers health cure through an organized health care deliver 
system. An example of this type of organization would be a prepaid groups ... 
prahtice or other system recognized by the State tilte XIX agency. It is not 
the iutent of the committee that this provision apply to payments to providers 
of services that are based on the reasonable cost of the services. 

This provision would not preclude a physician or other person who provided 
the services and accepted an assignment from haYing the payment mailed to 
anyone or any organization he wishes, but the payment would be to him in his 
name. 

The provision would in no way inierfel'C with the fiscal relationship b~t'iVeen 
physician and hospital in the case of hospilul-bllf'P(1 IlfIthologlGts and radio­
logists, for example. 

This provision as it applies to medicare would be effective with respect to 
bills submitted after the enactment clate. For medicaicl the provisi.on woultl 
be effective January 1, 1973, or earlier if the State pbn so provides. 

EXHmIT O. ASSIGN:l.IENT OF FEES BY IIOSPIT.ALS, 
PHYSICIANS .AND OTHERS 

SEC. 2. (a) Section 1815 of the Social Security Act is amended by adcling 
at the end thereof the following new subsection: "(c) Any payment for a 
service, which under the provisions of this section and the preceding section 
may be made clirectly to the hospital or other facility furnishing such service, 
may be made to a person claiming such payment uncleI' an aSSignment, includ­
ing a power of attorney, if (but only if) : the assignment is established by or 
pursuant to the order of a court of com];letent jurisdiction from such llOspital 
or other facility furnishing such service j or the assignments is in fa\Tor of an 
agent of the hospital or other facility furnishing such service (who is not 
relatecl to such provider), is pursuant to an agency agreement under which 
cOlllpensation is paid to the agent for his services for or in connection with 
the billing and/or collection of any such payment, ancl complies in aU respects 
with the Assignment of Olaims Act (31 U.S.O. § 203 and 41 U.S.O. § 15, as 
amended) ; or the aSSignment is in favor of a bank, trust company, or other 
financing institution (within the meaning of said Act), and complies in all 
respects with the exception provicled therein, but the assignment may providp. 
for a portion of the 'discount to be attributable to services of an agent who 
provicles billing and/or collection services. For these purposes only, the pro­
vider's contract shall be deemecl to provide for payments aggregating $1,000 
or more and shall be deemed to pel'mit an assignment of all amounts payable 
under the contract until a fixecl clate at least 90 clays after the date of assign­
ment or until a fixecl number of days (at least 90) after notice to the payor of 
int<:'ntion to terminate the assignment." 

(b) Section 1842 (b) (5) of such Act is amenclecl by aclding at the encl 
thereof the following new sentence: "Any payment for a service, which l'nder 'V 
tIle provisions of the prececling sentence may be macle directly to the phySician 
or other person furnishing such service, may be macle to a person claiming 
such payment under an aSSignment, including a power of attorney, if (but 
oll.ly if) : the aSSignment is established by or pursuant to the order of a court 
of competent jurisdiction from such physician or other perSOIl furnishing such 
service; or the assignment is i'l favor of an agent of the physician or other 
person furnishing such service (who is not relatecl to such provicler), is 
lltlrsuant to an agency agreement under which compensation is paid to the .~ 
agent for his services for or in connection with the billing and/or collection 
of !U1Y such payment, and complies in aU respects with the Assignment of 
Claims .Act (31 U.S.O. § 203 and 41 U.S.O. § 15, as amended) j or the assign-
ment is in favor of a banIe, trust company, or other financing institution 
(within the meaning of the Assignment of Olaims Act, 31 U.S.O. § 203 ancl 
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41 U.S.C. § 15, as amended), and complies in all respects with the exception 
provided therein, but the assignment may provide for a portion of the dis­
count to be attributable to services ot an .agent who provides billing and/or 
collection services. For these purposes only, the provider's contract shall be 
deemed td provide for 'payments aggregating $1,000 or more and shall be 
deemed to permit an aSsignment of all amounts payable under the contract 
until a :fixed date 'l.t least 90 days after the date of assignment or until a fixed 
number of days (at least 90) after notice to the payor of intention to ter­
minate the assignment." 

ecl Section 1902(a) (32) of such Act is amendeu--
(1) by inserting" (Al" immediately after "provide that", 
(2) by redesignating clauses (A) and (B) as clauses (i) and (ii), respec­

tively, and 
(3) by adding immediately before the semicolon at the end thereof the 

following, ", and (B) any payment for a service, which under the provisions 
of subparagraph (A) may be made directly to the physician or other person 
furnishing such service, may be made to a person claiming such payment 
assignment is estaundet' an assignment, including a power of attorney, if (but 
only if) : the assignment is established by or purspant to the order of a court 
of competent jurisdiction from such physician or other person furnishing such 
service; or the assignment is in favor of an agent of the physician or other 
person furnishing such service (who is noi- related to such provider), is pur­
suant to an agency agreement under which compensation is paid to the agent 
for his services for or in connection with the billing and/or collection of any 
such payment, and complies in all respects with applicable State law relating 
to the assignment of claims against the State; or the assignment is in favor 
of a· bank, trust company, or other financing institution (within the meaning 
of the Assignment of Claims Act, 31 U.S.C. § 203 and 41 U.S.C. § 15, af'\ 
frmended) and complies in all H!Spects with applicable State law relating to 
the assignment of claims against the State, but the assignment may provide 
for a portion of the discount to be attributable to services of an agent who 
provides billing and/or collection services.". 

(d) The amendments made by this section shall take effeet on tl1e first day 
of the first c~lendar month which begins not less than sixty days after the date 
of enactment. 

STATEhlE~ OF TllE NATIONAL ASSOCIATION OF BLUE SHIELD l;'LA.NS 

Mr. Chairmen and members of the nubcommittecs: the National Association 
of Blue Shiele} Plans is pleased to present this statement on H.B.. 3., the 

-Medicare/Medicaid Anti-Fraud and Abuse Amendments. On behalf of our 70 
locally-bused, not-for-profit medical cure prepayment Plans serving 73 million 
private subscribeJ;S and an additional 12 million persons undor governme~t 
programs, we commend the 96th Congress for pricing high priority on thh£ 
problem. 

Fraud and abuse are repugnant in any form, but they U1:e e..-,;pecially J~<:J)re­
hensible in programs designed to assist in the financing of health care tor the 
elderly, the poor and near-poor, Dollars-whether they come from to:'mtion or 
from the private sector-are not inexhaustaple, especially in health 'care. And 
fraud and abuse in Medicare and Medicaid mean some of the eldel)iy and the 
poor are not getting the services they should be receiving, It also ,means the 
increasingly over-burdened American taxpayer is forced to carriY" an even 
heavier load than necessary. Clearly, this situation calls for pl'ompt and 
effective action. 

Biue Shield has been an integral purt ,'f Medicare and Medicaid since their 
inception just over 10 years Ugo. Thf' members of the two committees forging 
this legislation are aware of the role Blue Shield. has played in these programs 
and we are 'proud of the contributions made by our 55,000 employees. 

It is our observation thut pa~ticulnrly under Mec1ieaio, fraud and abuse have 
been significantly more prevalent where the program is administered by a state 
agency, Where government-financed pragrams have utilized private carriers in 
an administrative role, the problem has been far less acute, While it way be 
difficult to document because it would require n unique opinion poll, we be­
lieve that in the case of Blue Shield Plans they have had fewer problems be-
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cause the providers of care are well aware of our utilization review activities. 
Checking on such facts as medical necessity amI monitoring the utilization 
profiles of physicians have been part and parcel of our form of medical pre­
payment system even before Medicare and Medicaid bccame law. 

~iVe are greatly concerned about the revelations of fraud and abuse because 
they undermine the efforts of both government and thf' private sector to meet 
effectively the health care financing needs of our citizens. While the evidence 
indicates the vast majority of physicians, practitioners and instiuttions receiv­
ing Medicare and :M:edicaid payments are honest, the few that take advantage 
of these programs do unconscionable harm. They are the social leeches, who 
unless stopped, will drain away the strength and integrity of the Nation's 
health care system. 

We have reviewed H.R. 3 and we support it as a very positive step in dealing 
with the problems of fraud and abuse. The following comments are based upon 
our decade of experience in Title XYIII and XIX programs and our 40 years 
of experience in administering health care programs. We have limited our 
comments only to those sections that we feel need to be modified. The _hanges 
suggested will, in our view, help to make H.R. 3 an even stronger piece of 
legislation. • , 

SECTION 3: DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMA~'ION 

The National Association of Blue Shield Plans recognizes the need for and 
supports Congress in its efforts to provide full disclosure of financial relations 
and potential conflicts of interest. If the integrity of the Medicaid and Medi­
care programs is to be preserved and the A.merican taxpayer is to be expected to 
support these programs, disclosure of the financial relationships from those 
who deal with the profit from these programs is essential. 

This section is directed at disclosure of financial and confiict of interest 
information and in general Blue Shield is supportive of it. Howevel', certain 
aspects of the proposal appear to be redundant of existing disclosure require­
ments. In particular the requirements that Title XVIII carriers and inter­
mediaries and Title XIX administrators disclose their officers and directors 
and any "significant business transaction" they might have between the car­
riers, intermediary and administrator, duplicate information already availalbe 
under carrier, intermediary and state Plan contract provisions. In most in­
stances, they are also covered by state regulatory statutes and regulations. 
Consequently, because the requested information is already disclosed, it is our 
recommendation that Section 3(a) be amended so that its requirements would 
not be applicable to Title XVIII carriers and intermediaries and Title XIX 
administrators. 

SEC'l'ION 4: l'EXALTms FOR DEFRA'V'DIXG ~rEDIC"\'RE ,~ND MEDICAID PROGl!A~fS 

We are supportive of the intent of this Section to punish those found guilty 
of making fraudulent statements, representations concealments, conversion or 
talting other such actions in connection with the furnishing of services under 
Medicare and Medicaid. However, we would also suggest the consideration of 
some alternative prosecutorial action in dealing with individuals so charged, 
especially where rehabilitative measures appear to be indicated. 

j.,. 

SECTION 5: AMExmIEXTs RELATED TO PROFESSIONAL STANDARDS REVillW ,'-"' 
ORGANIZATIONS 

Since PSRO's became part of the Medicare and Medicaid programs in 1972, 
Blue Shield has supported the concept. Blue Shield Plans were innovaters in 
the implementation of Peer Review Committees and Utilization Review pro­
grams to. assess medical necessity and monitor the utilization of procedures 
rendered to their subscribers long before their. consideration in federal pro-
grams, "liVe recognize the benefits in lower cost and better quality of care that .., 
can be (lerived from this type of program. It is our commitment and deep 
belief in the objectiveS of the PSRO program that causes us to be concerned 
about certain sections of H.R. 3. These sections in our view, would weaken 
rather than strengthen the PSRO program. 

The short four-year history of the PSRO program has been a rocky one. 
No one expected nor should they have expected the instant creation of a 
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nationwide system of professional review for Medicare and Medicaid. The diffi­
culties in securing necessary cooperation betweeIl the medical profeSsiGil, state 
and federal governments as well as Medicare carriers and intermediaries and 
Title XIX administrators are enormous and complex. Progress has been made, 
yet problems still remain. 

Therefore, if the original goal of the PSRO concept is to be attained, solu­
ti lns to any existing problems must stem from the hard work and dedication 
b~ the parties concerned rather than avoiding or circumventing the difficulties 
through legislative amendments that erode the program's statutol'y foundation. 

For example, Section 5 (b) of H.R. 3 would essentially lower the standards 
initially set by the PSRO law for a "conditional" PSRO to be designated as a 
qualified PSRO. In addition, Sectiw 5(d) (4) and 5(a) (2) would eliminate the 
"priority" given to "institutional" revie\y. 

Presently under Section 1154 (a ) (i) of the Social Security Act, "the duty and 
fundion of each Professional Standards Review Organization for any area (is) 
to assume, at the earliest data prllcticable, responsibilit for the review of the 
professioni activities ... of phYSicians and other health care practitioners and 
institutional ancl non-institutional providers of care." This change is somewhat 
mOdified in Section 1155 (g) by giving what amounts to a priority to review 
"health care services provided by or in an institution." . 

In order for this level of review to be reached and a PSRO to become quaJi­
fied, the Secretary is authorized to designate an organization as a "conditional 
PSRO" and to progressively increase its review functions as the conditionally 
designated PSRO "becomes capable of added responsibility." 

The amendments contained in H.R. 3 destroy the critical priority given in­
stitutional review, where by far the greatest portion of the Medicare and Medic­
aid dollars are spent and the greatest savings expected rt would also allow a 
"conditionally" designated PSRO to become a "qualified" PSRO by simply 
"substantially carrying out in a satisfactory manner reviews of services pro­
vi1ed by or in hospitals" and submitting an accE'ptable plan "for progressively 
assuring over a reasonable period of time such remaining function" as u. quali­
fied PSRO is required to perform. 

There is no substantial evidence to our h-nowledge that the importance of 
institutional review has diminished in the past :(our years. In fact, the opposite 
appears to be true. Therefore, we urge that no amendments be accepted which 
might allow PSRO institutional review to be implemented on the basis of the 
Sllbmission of a "plan" as oppOsed to actual capacity. 

We also urge rejection of proposed Section 5(e) which 1) makes PSRO re­
view conclusive where a PSRO is determined by the Secretary to be "compe­
tent," !I.nd 2) provides tilat "no reviews with respect to those determinations 
shall be conducted for purposes of payment" by Title XVIII carriers and 
interlllediaries and Title x:D: administrators. This section would impose un­
necessary rigidity in the progrtl.m. 

Under current Section 1152 the Secretary, to ayoid duplication of functions 
and unnecessary revIew and control activities, is authorized to "waive any or 
all review certification or similar activities required" under this Act for the 
provision of adequate review and control. This section provides sufficient flexi­
bility for the Secretary and carriers to work together to assure secondary or 
backup review capacity. A blanket prohibition against concurrent or secondary 
review such as that set fOl'th in Section 5(e) of H.n. 3 is not in the best 
interests of the PSRO program. Secondary review capability, particularly at the 
early stages of PSRO development is vital and must be m::Lintained. We oppose 
tHe adoption of Section 5 ( e) . 

We must also object to the fact that when taken together, Section 5(b) and 
5(e) eoald substitute 3. "promise" or "plan" by a PSRO for active ongoing 
carrier review. Specifically, the "plan" submitted by a PSRO under proposed 
Section 5(b} Should not be used as the basis for eliminating carrier review 
under proposed Section 5 (e) through the Secretary of HEW's determination 
that the PSRO is "competent" due to its "plan" to "assume review responsi­
bility." lVled.ical necessity review must exist at all times and ('plans" do not 
substitute for existing programs. 

We also urge rejection of 'proposed Section 5 (h) since SUcll legislation is 
duplicative of existing authority. Section 5(0) provides for the Secretary to 
implement a data collection system to compile comparative statistics for in­
dividual evalhation of PSRO's.IUnder e:x:isting provisions of the PSRO Law 
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(Section 1163 (e) (3» it is the duty of the National PSRO Council to review 
the operations of PSRO's and to determine "the effectiveness and comparative 
performance" of PSRO's and report these findings to the Secretary. Instead of 
establishing a second duplicative evaluation mechanism, the National PSRO 
Council (consisting of 11 members who are close to and knowledgeable about 
the PSRO program) should be allowed to exercise the authority it was granted 
and provide the necessary evaluation&·to the Secretary. 

SECTION G: ISSUili.'i"CE OF SUBPOENAS BY COMPTROLLER GENERAL 

This section would provide the Comptroller General with authority to issue 
subpoenas requiring the production of IDly books, records, documents or other 
information. We certainly support the need for the General Accounting Office 
to have the tools needed to conduct its functions. However, we urge a careful 
review of its need be made to assure that the proposed response, i.e., ,(t l,lroad, 
blanket subpoena power, is essential. 

With respect to carriers under contract pursuant to Section 1842, the pro­
posal provides the potential for duplication of already existing federal audit 
authority. Under the governing contracts pursuant to Section 1842, the Secre­
tary of HEW and the Comptroller General each have authority to audit and 
review claims payment records regarding payments made by a Title XVIII 
carrier. There is also similar authority granted to the Office of Inspector Gen­
eral within the Department of Health, Education and Welfare as a result of 
legislative action in the 94th Congress. 

It is our opinion that there already exists sufficie"t authority for both the 
Secretary and the Congress to have independent aUdits und reviews of l\Iedi­
care carriers. The proposed delegation in H.R. 3 of subpoena authority to the 
Comptroller General and his subsequent exercise of such authority would 
essentially duplicate what presently exists. 

SECTION 10: CLAIMS PROCESSL'IG AND INFORAIATION RETRIEVAL SYSTEMS FOR 
MEDICAID PROGRAA!S 

Section 10 would amend the current Social Security Act by permitting those 
status wanting the higher level of federal funding to give an "explanation of 
benefits" notice to program beneficiaries only on a sample basis rather than to 
all claimants. We recognize that the EOB may be an effective cost control 
device and a visible anti-fraud measure and we also recognize that its impact 
might be limited in various circumstances. Therefore, we support this proposed 
amendment. 

However, we urge that the sampling technique implemented by developed in 
a manner which will permit an evaluation of its uses, paticularly to identify 
the extent of cost consciousness it brings to beneficiaries, and its effectiveness 
in deterring fraud and abuse by providers. 

We thank you for this opportunity to express our views regarding the mat­
ters heing considered at these hearings, and urge that you review our concerns 
as eXPressed herein during your forthcoming deliberatiojls on this subject. 

STATEMENT OF THE NATIONAL ASSOCIATION OF CHAIN DRUG STORES, INO. 

'.rhe National Association of Chain Drug Stores, Inc. (NACDS) submits the .' 
following comments on legislation (H.R. 3) the Medicare-Medicaid Anti-Fraud 
and Abuse Amendments which are under consideration by the House Ways and 
l\It'ans Health Subcommittee and the House Interstate and Foreign Commerce 
Subcommittee on Health and the Environment. 

NACDS wishes to express the Chain Drug Industry's commitment and willing­
ness to work with Congress and the Department of Health, Education, and 
Welfare (HEW) toward solving the very serious problems of fraud and abuse 
that are plaguing federal health. cure programs. This Association commends .-, 
Congress for recognizing the need to develop new mechanisms which will help 
preserve the integrity of these vital programs, increase the benefits to recipients 
ancl realize significant cost savings which can be directed at axpanding the 
delivery of quality health care at a reasonable price to the country's 215 million 
people. 

1" 



to' 

467 

As a national pharmacy association, NACDS represents approximately 200 
corporations which operate in excess of 10,000 drugstores and 1500 leased 
pharmacy departments throughout the United States. Our members, many of 
,,"hich are small drug chains with foul' to ten storcs find our large chai~ opera­
tions that have over 700 pharmacies, arc a key part of the heaij-1. "are community. 
Based on the most recent industry statistics, chain drugstu "!pense nearly 
one-third of the nation's prescription drugs and pharmacell, . eJ:vices. 

In this connection, NACDS on behalf of <lur entire memi!iw:ihip endores the 
olJjectives of H.R. 3 and we urge that this measure be approved as expeditiously 
as possible. In our opinion, passage of this proposal will contitute the first major 
step toward reforming America's health care delivery system. 

With our support of this bill, NACDS wishes to address certain sections of 
H.R. 3 regarding specific language which we feel may require additional atten­
tion. Under the section for Disclosure of Ownersilip and Financial Information, 
KACDS recommends that the following wording, "non-institutional 01' free­
standing pharmacy" should be substituted in place of the term "independent 
pharmacy". It is our feeling that this revision would more accurately describe 
those elltites which are providing prescription drugs and have no affiliation wth 
providers, shared health facilities, clinics 01' Health Maintenance Organizations 
(HMO's) . 

Secondly, NACDS believes that there should be further clarification regarding 
the phrase "reasonable access" relative to books and reco;ds of such an entity 
which pertain to the provision of 01' billing and payment for goods and services 
supplied 01' rendered. Our members are indeed willing to cooperate in these 
matters of financial audits and reviews so that errors can be pinpointed and 
corrected. We also suggest that either these procedures be addressed in the bill 
01' that the Chain Drug Industry has the opportunity to work with the Depart­
ment of Health, Education. and Welfare toward the fashioning of a viable finan­
ciaireview program. NACDS further recommends that new longuage be addecl 
to this section to insure that all materials, information and prescription records 
will he treated in a confidential manner by the Secretary, federal inspec;tors 
and state review representatives. This information is extremely sensitive, to 
both the pharmacy which must provide tliese materials and to the patient whose 
records may be examined. 

Under the section pertaining to Penalties For Defrauding Medicare and 
Mec1icaid Programs, NACDS is troubled hy the wording, "in cash >Dr in ldnd". 
It would seem that various services that pharmacies provide, such as consulta­
tion, delivery and l'econlkeeping, could fall under this definition of "in kind". 
The Association hopes these services, without stipulations or requirements, will 
be recognized as being an integral part of the various key professional functions 
that are provided in connection with the dispensing of prescription drugs. 

While NACDS supports the thrust of this bill to provide for more severe 
penalties relative to kickbacks, bribes and other fradulent activities, the Chain 
Drug Industry is concerned because this legislation maIms no distinction between 
honest mista}ws and outright fraud. In most instances, errors are made because 
of the lack of clarity and uniformity in the guidelines from the federal govern­
ment to the .states with respect to the Meclicaid program. 1\fore specifically, the 
prohlems of t:om.plyillg with so many different state Medicaid programs is 
staggering, particularly for our larger chain drug members. For example, 
Walgreen Drug Stores now operates in 35 states. SupRx Drug Corporation is in 
approximately 25 states through the country, while Revco D.S., Inc. has pharma­
cies in 24 separate jurisdictions. NACDS firmly believes that understandable 
and 1110re uniform guidelines would go a long way to remedy this situation. As 
a matter of fact, the Chain Drug Industry has always endorsed a uniform sys­
tem for cost accounting, billings, reimbursement, standard dispensing fees, claims 
processing, benefits and services as a viable means of reducing errors, waste and 
duplication while realizing Significant financial savings. Te achieve these goals 
of effective and efficient management, NACDS firmly believes that governmental 
and imlustry should beginllow to develop such a program. 

In the overall review of Medicare-Medicaid Reform, the Chain Drug Industry 
wishes to point out to this Joint Committee that special attention should be 
iiil'ected at the DeDartmellt of Health, Education, and Welfare'S (HEW) Maxi­
Inurn Allowable Cost (MAC) Drug Reimbursement Regulations which pertain to 
federal health care plHn~It is our opinion that the MAC regulations promote 
both confusion and inefficiency based on the many variations that are permitted ,.,. 

r 
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on drug prices and dispensing fees. Furthermore, the MAC program fails to 
provide for an administrative handling f,ee for claims processing and a trigger­
ing mechanism in reimbursement to' reflect any presc:ription drug price increases 
from the manufacturer to the retailer. Since the nation';'! most prominent health 
care experts are indicating that the MAC program will eventually become the 
foundation for drug coverage under National Health Insurance, NADCS recom­
mends that the appropriate Congressional Committees review these regulations. 
It is our firm belief that if certain revisions are made, the federal government 
will realize significant long term savings relative to its expenditures for drug 
benefits. .. 

Other areas which NACDS feels Congress should thoroughly scrutinize in its 
l\Iedicare-l\Jcdicaid Reform efforts include excessive physician prescribing, recip­
Ient eligibility, state fundng, unnecessary surgery, and the need for better health 
care pla=ing, particularly llospital construction which many areas have ex­
panded far beyc.nd their needs. 

In summary, NACDS believes that a strong national health care program 
c:tn be achieved at a reasonable cost provided that the federal government is 
willing to exercise better management controls. Additionally, the federal govern­
ment should recognize that where competition exists within the system, specifi­
cally the retail prescription drug market, there should be the least amount of 
intervention. Without interference, prices jn this sector will remain stable. 
Thirdly, the Chain Drug Industry is of the opinion that many of the problems 
confronting the rlelivery of health care can be surmounted if government will call 
upon industry's expertise to assist in seeking solution. 

NACDS snpports this bill (H.R. 3) and we hope that our comments on this 
measure and 'Medicare-Medicaid Reform in genel'al will be helpful to the ;Toint 
Committe~ in its deliberations. We appreciate tile opportunity to commeut on 
this Important issue. 

Han. PAUL G. ROGERS, 
Chairman, 

NATIOXaL ASSOCIATION OF CO~I1rUNITY 
HEAL'rH CEN'l'ERS, INC., 

Wctshington, D.O., Mm'oTt 9, 1977. 

Interstate ana F01'eign Oommc1'ce, 
Subcommittee on Health ani(, Enviromncmt, 
TVus7!ingtu'I, D. O. 

DEAR Ml>. ClIAIR-MAN: Wit]l respp.ct to your recent hearings on H.R. 3, re­
ferred to as the "l\fedicai'e-l\!edicaid Fraud and Abuse Amendments," I am 
hereby asking your consideration on an issue which our oragnization feels is 
important. We were not prepared to testify at the time of the hearings. Never­
theless, I }lope yon will give this issue due consideration. 

Specifically, I am asking you to exclude from the Section 1125 definition of a 
"Shared Health Facility" Community and l\ligl'ant Health Centers as defined 
in and authorized undl'r Sections 330 and 319 resDectively of the Public Health 
Service Act. As you lmow, Health Maintenance Organizationsalreauy are 
excluded. 

There are several points I am asl;:ing you to consic1er. For example, this bill 
is aimed at curtailing fraudulent practices of "medicaid mills." We share your 
concern ancl goal here. We would hope, however, the Committee would recognize 
that Federally-supported Community and l\ligrnnt centei's are strictly regulated ,"'-<, 
by Federal law and regulations. Moreover, our centers are controlled by me­
chanisms such as (1) independent financial audits, (2) medIcal audits and 
quality assurance controls, and (3) funding criteria which carefully and regu-
larly scrutinize management effectiveness and efficiency. 

To be quite frank, I do not feel that Sec. 330 and 319 health centers should 
be lumped into a general definition applying to unregulated private practices, 
group practices, and "mills." Further, I am concerned with the implications 
for the growth and development of comlllunity and migrant c~nters. 

WIlen Congress enacted the H1VIO Amendments last year, we were plellsed to 
note in the section dealing with prepal.u capitation for Title 19 contracts, that 
Sec. 330 and 319 health centers were excluded, i.e. permitted to enter into such 
contracts as were HMOs, to the exclUSion of all other providers. Obviously, the 
Committees felt that health centers were responsible, well-regulated, and offered 
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at least all of the required Medicaid services. Although the Committees expressed 
their concern over "Mills," they did choose to recognize Community and Migrant 
health centers as being different from "providers" in general. 

Accordingly, I am urging you to exclude Community and Migrant Health 
Centers from this definition of "Shared Health Facility." As an alternative, 
wording similar to that used in the HMO Act PL 94-460 could be used. 

Should you wish to discuss this matter further, please feel free to call me, 
our Executive Director, J.J. Jerome Ashford, or our staff Policy Analyst, Tom 
Van Covf'rdeu here in Washington-phone·S33-9280. 

Your consideration is deeply appreciated. Please keep me advised. 
Sincerely, 

Hon. DANIEr. ROS'l'ENIWWSKI, 
Ohairman, 
S1bbcommittee on H eaU7b, 
Oommittee 011, Ways and Means, 
Washington, D.O. 

JANICE lH. ROBINSON, RN, M.S., 
Pre8ident. 

NATIONAL ASSOCIAT10N DE' COUNTIES, 
TVashington, D.O., MarclL 1, 1911. 

DEAR MIl. CHAIRMAN: The National Assoeiation of Counties (NACo) 1. strongly 
supports enactment of H.R. 3 amending Titles XVIII and XIX of the Social 
Security Act to strengj:!1en the cU:J,lability of the federal government to detect, 
prosecute, 1l11d punish fraudulent activities under Medicare and Medicaiu. pro­
grams. W!! respectively :request that this statement be incorporated into the 
hearing :record on H.R. 3. 

NACo is sUJ,lporting H.R. 3 because it believes the bill will significantly re­
duce the amount of fraud and abuse currently found in boch Medicare mnd 
liIedicaid. Counties have a large stake in both programs, particularly MedIcaid. 
Oounties spent $1.2 billion last year in JliIedicaid alone. The figure does not 
include costs of servicps provided to persons falling between the Medicaid 
gaps-the working poor, transients, illegal aliens, disabled but working per­
sons, prisoners, and others. Furthermore, several other county financed areas 
(alcoholism, drug abuse, emergency care, preventive and health promotive ser­
vices) are not covered by either public (Medicare and JliIedicaid) or private 
healtll insurance vrograms. 

As health care costs increase, counties are being forced to rely on an already 
burdened property tax to support the health care of a small segment of the 
population. While committed to the provision and availability of health care 
for all citizens, counties face the dilemmn of saCrificing other necessary and 
mandadted seNice responsibi.lities to the burgeoning fiscal requirements of the 
Medicaid J,lrogram. Cutbacks in services and/or eligible IJOpulation provide no 
relief for counties, which are traditionally the providers of last resort. We be­
lieve thllt H.R. 3 will provide needed fiscal relief in the form af savings as a 
result of federal/state/local fruad and abuse control programs. 

In summary, NACo stands :ready to support the enactment of >:rE. 3. If you 
have any questions about our .position, please contact Mike Gemmell of the 
NACo staff. 

Sincerely, 
TERRANCE PITTS, 

Oltainnan, POlicy Steering Oommittee, 
S'upervisor, llfiZwau7cee 001tnty, W-is. 

NOTE: An identicallettet" was sent to Hon. Paul G. Rogers. 

~ NACo Is the only national organization representing county government In the United 
States. Its membership spans the spectrum of urban, suburban, and rural countIes which 
have joined together for the common purpose of strengthening county government to 
l)leet ·tl!e needs of nIl Amerlrans. By virtue of a county's membership, all its elected and 
appointed otllclnls become participants In An organizatIon dedicated to the followIng 
goals: ImprovIng. county governl)lent; servIng as the national spo)tesman for county gov­
ernment; acting as a liaison between the nation's counties anG. otl!er lev~ls of govern­
men t i and, acMeving public understanding of the role of counties in the federal system. 
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NATIONAL CONFERENCE OF STATE J,EGISLATURES, 
lVashington, D.O., Maro7b 16, 1977. 

DEAR CONGRESS1[AN ROSTENKOWSKI: At its last meeting the State-]'ederal 
Assembly of the NCSL closely examined the ingredients of the "Medicare and 
Medicaid Anti-Fraud and Abuse Amendments" under consideration by your 
subcommi ttee. 

]'raudulent activities within Medicare and Medicaid divert scarce resources 
ilway from needed aervices and tarnishes the overall integrity of these programs. 
Therefore, in trying to restore confidence in these programs through g-l'eater 
focus on fraud and abuse detection. I might add that several states have been 
working very hard in these same areas and would welcome federal cooperation 
and technical assistance. 

The provisions relating to the Professional Standards Review Orgauizations 
(PSROs), however, are of major concern to us. Specifically, we feel strongly 
that PSRO review should not be conclusive with respect to the necessity and 
appropriateness of care. We question the wisdom of PSRO involvement in 
Medicaid administration so long as the PSROs will operate independent of state 
authority and can exercise substantial control over state medicaid services and 
payments. Our State-Federal Assembly would like to suggest some alternatives 
to the PSRO provisions outlined in H.R. 3. 

(1) State monitoring of PSROs should be formalized and mandated. (State 
mOniFQring could be achieved through the Surveillance and Utilization Review 
component of the Medicaid Management Information System.) 

(2) States all'ead:v operating utilization review should be allowed to con­
tinue, with federal matching payments provided to support that activity. 

(3) A process for states to appeal PSROs' decisions should be established. 
(4) PSROs should not be granted the ultimate authority over review of mecli­

cal necessity and appropriateness. Rather a procedure should exist which would 
permit joint determinations by the state and the PSRO. 

(5) Stutes should be allowed to function as PSROs where no' current activity 
exists. 

(6) An exchange of data and information between the state and the PSROs 
should be mandated. 

For your information, the State-Federal Assembly (SFA) has primary re­
sponsibility for {leveloping NCSL public policy position!:; on national issues of 
importance to state legislatures. The SFA ifl composed of approximately six 
hundred legislators, representing each one of the nation's state legislative 
bodies. 

Sincerely, 
RepresentatiYe IRVING STOI,BERG, 

(Oonneotiout) Ohai1'lnan, Human Resow'oes, 
Oomm·ittee of tho State-FeclemL AssemblY. 

STATEMEN'r OF JOHN F. HORTY, PRESIDENT OF THE NATIONAL COUNCIL OF 
COlDtuNITY HOSPITALS 

IIIy name is John F. Horty. I am President of the National Council of Com­
munity Hospitals, an organization of non-profit, commnnity hospitals that 
assesses Federal legislative and administrative proposals which affect com­
munity hospitals and expresses its independent views on those proposals. 

NCOH's comments are limited to Section 3 of H.B; and H.R. 3023, particu­
larly to the effect that Section would have on hospitals. Pursuant to that Sec­
tion, the Secretary of HE"IV and the Comptroller General would be anthorized 
to request information about the office)$ and dil'ec tors and, where applicable, 
the owners of, hospitals that is intended to be helpful in nncovering harmful 
conflicts of interest and fraud and abuse. 

The goals Congress seeks to achieve.in Section 3 are laudable. There is no 
reason Why the public should be saddled with the payment of the unnecessary 
and dihonest costs associated with any fraud and abnse of the lIfedi.cal'e and 
Medicaicl Rystem. However, I am here today because Section 3 of the bill in its 

.. 
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present form jeopardizes non-profit hospitals' ability to attract the most com­
petent persons to serve on their Boards of Trustees, and in its present form is 
not the best WilY to discover any fraud or abuSe that may in rare instances 
Occur in non-profit, community hospitals. 

Charges of frand, abuse, or conflicts of interest make sensational lleadlines; 
sensational topics which capture the reader's interest. The facts never catch 
up with the charges. On the other hand, the tact that a community leader is 
willing or unwilling to serve on a hospital board would be largely ignored by 
the press and public. Nevertheless, hospitals need strong management lUore 
than ever before. We must, therefore, strive to encourage the most qualified per­
sons to worlr on hospital lJoards and we must protect t.!J.em from mere fiShing 
expeditions without prior evidence or some reason for a specific concern. 

I Imow of no llOspital board that would object to any request by the Secretary 
for information about related dealings where the request is necessary to deter­
mine reasonable cost or where there is some suspicion of fraud or abuse. How­
ever, Trustees of non-profit hospitals strongly object to any provision that im­
plies wrongdoing in every related transaction or that associates them with fraud 
and abuse merely because of their service on a hospital board. Section 3 of 
H.R. 3 and H.R. 3023 contains such an implication. It is prejudicial to efforts 
to strengthen hospital management. 

At the same time, Section 3 will not assist the effort to detect hospital frauci 
anci abuse. Hospitals are already subject to detailed l\Iedicare audits during 
which their activities are subject to close scrutiny to determine whether the 
Hmitations of "reasonable cost" have been observed. In addition, Congress last 
year enacted P.L. 94-505, which creates the post of Inspector General within 
HEW and authorizes him to obtain by subpoena any information needed to 
ferret out fraud or abuse. If HEW, its fiLcal intermediaries, and its In~pector 
General calIDot determine during the course of the audits and investigations 
they already are authorized to conduct whether framl and abuse is Qccurring, 
I do not foresee tl~at Section 3 of the bill will materially increase chances of 
unearthing imprvper transactions., 

I fully realize that institutions or persons other than hospitals-who may not 
be presently subject to Federal audits-are covered by this bill, but even these 
may be investigated by the Inspector General. Even so, with respect to tuese 
institutions, the power conferred by Section 3 to gather information may be of 
help. But there ce:ctainly is no reason to subject hospitals to .Section 3. How­
ever, if these committees nevertheless believe that hospitals shonl(1 be included 
in Section 3, we would ask that the Section be writtel\ in a way that will not 
impair non-profit hospitals' ability to attract and retain strong boards. 

Allow me for a moment to try to place into context my concerns. In many 
communities, trrulsactions between hospitals and local businessmen who serve 
on hf>,,spital boards area neceSSity because of tlie unavailability of other sup­
ply sources and the need for these individuals' leadership. 11;1 almost all of 
such cases, the transactions are fair and open. In many cases, they are in fact 
highly benE!iicial to the hospital. They allow the hospital to gain advantageous 
prices and better .,ervice from a person who is aware of and inteJ:ested the 
hospital's problems because he is on the board .. 

It is my understanding .that the purpose of this bill is not to preclude such 
transactions, but merely to give the Secretary of HEW the opportllIlity to in­
vestigate particular transactions should the need arise. 1I10reover, it is my 
understanding. that tne bill is not intended to authorize the Secretary of the 
Comptroller General to send out questionnaires to hospitals selected ~n a 
sample basis or to every hospital. Instead, as I understand it, Section .3 of the 
bill was designed to uncover cases of fraud and abuse when there is some 
reason to believe that such instance::. ;:nay exist. Although substantial im­
provements ha.ve been made in Section 3 from the corresponding language 
contain'Cd in earlier bills, the bill still does not aCCUrately reflect this intent. 
Under the literal terms of the language of Section 3 of this bill, investigations 
COUld. still be launched upon bureaucratic whim aml without probable cause 
against all non-profit hospitals. The mere launching of suchan investigation 
and the attendant publicity could injure Trustees' reputations-even if they 
were entirely innocent of any wrongdoing. It could subject them without cause 
to suspicion by the very members of the community t11ey seek to serve. 

r refer you specifically .to the language in proposed Section 1124 which 
requires hospitals to comply with any request within tile scope of the Section 
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"specifically addressed" to it. This language was added to the bill since its last. 
draft, which came before these Committees iu the: last Congress (H.R. 15536), 
in order, as I understand it, to eliminate the possibility of a random sampling • 
or a request of all hospitals. We appreciate and strongly endorse that intent, 
but we feel constraincil to point out that in our view the language is not 
sufficiently explicit. In fact, the Secretary or Comptroller General, if they 
desire a complete survey of the field or a random sample, can easily comply 
with this proviSion by simply placing the name and address of each hospital 
on the envelope. TllUS the term "specifically addressed" does not prevent the 
broad sampling which we understand is not intended. ., 

The attached amendatory language attempts to make more specific the cir­
cumstances in which the investigatory powers of the bill could be invoked. It 
would limit the SecretarJ"s request to transactions identified in thil request. 
Moreover, it would make clear that requests made pursuant to the Section 
are not to be random samples or general surveys. Rather, the intent of the 
requests should be to address speCific transactions to uncover specific instances 
of fraud. I respectfully ask that these Committees consider this language. 

In addition, in the int€'rest of strengthening the effectiveness of the bill. I 
would also recommend that the limited ownership and related information to 
be disclosed pursuant to Section 1124(a) (1) (C) which is currently limited to 
"5 per centum or more interests" be expalided by deleting the term "5 per 
centum or more." 

The 5 percent limitation prevents the S(;cretary and the Comptroller General 
from obtaining information on ownership interests held by persons associated 
with the hospital if their ownership interest, individually, is less than 5 per­
cent. Yet the ownership of even a small stock interest could create a psycho­
logical, if not a financial, conflict of interest. Indeed, this may be the very 
reason such ownership interests (Ilarticularly by physiCians who could poten­
tially use the hospital) are encouraged by the majority ownerShip. 

I wish to make one further point to these Committees. Responsible non­
profit hospitals (which I believe represents by far the majority of all hospitals) 
have' already adopted ru1es to deal with conflicts of interest. I have cotmseled 
hospitals for many years to disclose all conllicts of interest in their minutes 
and to have any inter€'sted Trustee leave the Board room during the discussion 
of the merits of the proposal and the vote'. If Section 3 of the bill is amended 
as we have requested, I believe I can assure thpse Committees that our mem­
bers will carry out the spirit as well as the letter of its provisions. 

PRoPoSEn A~[ENDlI[ENTS TO SEOTION 3 OF H.R. 3 

1. On. page {I, lines {l-7, delete "request specifically addressed to," and add in 
lieu thereof "specific request directed individually." 

2. On page 6, line 25, add between "transactions" and "between" the follow-
ing: "jdentified in such request." 

3. On page 7, line 2, insert the word "named" between "and" and "persons." 
4. On page 8, line 1, delete "and." 
5. On page 8, line 5, change the period to a semicolon. 
6. At the end of page 8, line 5, add the following language: "and requests 

under paragraph (1) shall not be ma':;~ of groups or selected samples of en-
tities, but shall be made only of an individual entity with respect to a specified 
bu!>iness transaction when the Secretary or the Comptroller General reasonablY 
determines that the requested information relating to that particular entity is,~" 
appropriate to carry out the purposes of this Act." 

STATEMENT OF JACK A. 1\L\ODoNALD, Ex;r;:OUTIVE 'VICE PRJJ:SlDENT, NATIONAL 
COUNCrL OF HEALTH CARE SERVICES 

Mr. Chairman Rostenlwwsld, Mr. Chairman Rogers, and the members of the 
Subcommittee the National Council of Health Care Services appreciates this 
opportunity to submit its views regarding H.R. 3. The National Council repre­
sents a select group of proprietary, multi-facility nursing home firms. Members 
of the National Conncil own und/or administer more than 75,000 beds in long 
term care f!!ocilities throughout the country. The National Council's members 
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are also involved in other health-related· services, such as hospitals, psychilitrie 
facilities, rehabilitation centers and day care centers. 

We would like to state at the out~'lt that the National Council strongly sup­
ports the intent of H.R. 3 as refiecteLL in the title of the bill, "Medicare-Medicaid 
Anti-Fraud and Abuse Amendments". The title delineates a problem area which 
lias climinislled the effectivenesB of the Medicare and the Medicaid programs. 
A solution to this problem must be found before the adoption and implementa­
tion of any national health insuraIl~e program. If we do not solve it now, the 
financial damage will be magnified tenfold under a nati'Jnal health program . 

During the Sullcommittee's joint hearings, you have heard many witnesses 
speak about the amount of fraud and abuse and their opinions as to the rea­
sons for these practices by pro"iders under the l\Iedicare and Medic;:rld. pro­
grams. Most of the reasons which have been given can be traced tack to the 
di:O'usion and confusion ill the administration of the Medicare and Medicaid 
programs. This state of affairs has resulted in a regulatory quagmire which 
has rendered the enforcement of standards nearly impossible. This in turn has 
directly led to the abuses and fraudulent practices noted by various cl;itics of 
the health industry. 

The administrative problems involve all segments of the programs, including 
eligibility criteria for beneficiaries, the delivery of services, the certification of 
providers, the payment system for services rendE'red under the programs, and 
the monitoring of the appll.cation of fraud standards. Improving the administra­
tion of tho payment standards is IJarticularly important in reducing the 
fraudulent and abusive Nacti.ces of proviclers. We would submit that the fraud 
and allUse involved in ~.he payment for services area can be dIrectly traced 
historically to the failure to clearly delineate the level of service and respon­
sibly define allowable costs by the agencies involved in administering the two 
programs. When tllis failure is combined with the lack in the past of concise 
cost reports and the failue to conduct audits, there is little wonder that we 
are having the probl.ems with fraud and abuse in these programs. 

We would agree with t.he statement by the Secretary of Health, EducatiOn 
and Welfare, Joseph ~1.. Califano, Jr., in supporting H.R.3 when he stated that 
H.R. 3 would "strengthen the government's ability to detect and take action 
against fraudulent and abusive activities by program providers, suppliers, and 
individual practitioners . . . encourage more efficient and effective use of 
Federal and State funds." 

However, the ultimate success of these provisions depends on improving the 
effectiveness of the administration of these programs, so that they can work. 

For example, the disclosure reporting requirements contained in Section 3 
of H.R.3 would clearly strengthen the Secretary's and the Comptroller Gen­
eral's authority to monitor and enforce the 1\fecUcare and Medicaid standards. 
It should be noted that a disclosure requirement has been required by stattite 
since 1967 for Ski1Ied Nursing Facilities and since 1f172 for Intermediate Care 
Facilities. 2.'11e same is true regarding penalties for defrauding the lVIedicare 
and Medicaid programs by "false reporting", "bribes", and "kickbacks". While 
these sections in Ii.R.3 may increase the Department of Healtll, Education and 
Welfare's ability to more effectively enforce its standards and thereby reduce 
the amouut of fraud :llld abuse in the programs, they are not a substitute for 
increasing tIle effectiveness of the administration of the Medicare and Medicaid 
programs. 

Mr. Chairman andllIembers of tho SubCOlmnittees, again as we stated earlier, 
the actual imlJlementation of improvements in the administration of the Medi~ 
care and Medicaid programs falls under the authority of the ExeCtltive Branch 
of government. Secretary Califano's recently announced reorganizational efforts 
indicate that lIe has personally resolved to make the Department's administra­
tion of the programs more effective. We :firmly support that intention. 

However, H.R.3 in Section 5 requires that the Secretary report annually on 
the activities of PSROs. This requirement would provide the Subcommittee the 
ability to effectively exercise its oversight authority. We would simJ?le recom­
melle I that a Similar requirement be added to the issues identified in Sections 
3 and 4. 

The same facts apply to the area of payment for services. The authority is 
already available under the 1972 amendments to the Social Security Act (P. 
L. 92-603) to reform the payment systems for the two programs for nursing 
Borue services. Specific authority has existed since 1972 l11lder both Sections 
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222 and 249 of P. L. 92-603, to reform the payment systems for nursing homes. 
We are particularly distressed at the fac\: that the Department of Health, 
Education and Welfare has failed to implement Section 249 in a responsible- ... 
fashion as prescribed by statute. 

That section was to have been effective July 1, 1976. However, the then 
Secretary of Health, Education and Welfare, F. David Mathews, attempted l>y 
regulation to postPone the statutory effective date until January 1, 1978. The 
reason for that postponement was stated by jl,Ir. Mathews as being caused l>e­
cause of the "Department's delay in pul>lishing final regulations". 

This failure to responsibly implement Section 249 by publishing the regula- 'I'< 
tions ill a timely fashion so that they could be implemented, has contributed 
to the continnation of mallY of the practices whicn have been noted in testi-
mony before these joint hearings. We would submit that, as the Deputy Comp-
troller General of the United States, Robert F. Keller, noted in a letter to the 
Chairman of tile House Select Committee on Aging, the actions of the then 
Secretary "are contrary to the provisions of that statute" in attempting to 
relieve the States of meeting the requirements of Section 249. We would cite 
specifically the fact that the regulations implementing Section 249 (45 CFR 
250.30) would 

(a) Require the submission by skilled and intermediate nursing facilities of 
an annual uniform cosL report. 

(b) Require the conducting of on·site audits to "Verify the accuracy and: 
l'easonableness of costs provided on tne cost report forms. 

(c) Define allowable costs. 
(d) Require that the State must take into account the actual cost of items. 

defined as being allowable. 
(e) Require tllUt organizations related by common ownership be identified in 

terms of any transactions claimed for reimbUrsement by the .Medicaid progarlll. 
(f) EncoUl'cge the States to develop prospective methods of payments. 
r think that yon will agree with us that the type of regulatory conditions set 

fo~'th above, address the major problems raised during the Subcommittee's hear­
ings. They should greatly reduce thf. amount of fraudulent practices occurring 
in the Medicare and Medicaid programs. 

There is one additional area, however, that the regulatiOlls for Section 249 do, 
not resolve. It is one which haso een a large contributor to tne problems which 
are occurring today in the long term care industry. We are referring specifically 
to the issue of a profit allowance for proprietary nursing facilities and a growth 
allowance for non-proprietary facilities. 

Presently, the Medicare program allows only n. return on owners' net equity 
for proprietary facilities and nothing for non-propriei:aries. 

TIle Medicaid program uuder tIle above cited regulation for Section 249 is 
silent in the actual regulation while attempting to restrict the methodology to' 
that used by the Medicare program in the Preamble to the regulation. TIllS Ims 
resulted in a great deal of confusion and numerous interpl'etatioils as to wllat 
is to be allowed, not to mention the question as to whether 01' not the Preamble' 
hus the same effect of la,,· as the actual regulation. 

The possible detrimental impact 'of the l\Iedicaid program's adoption of the­
restricted concept will be far reaclling since approximately 60% of the patients 
in nursing homes are Medicaid supported patients. It has, in short, the poten­
tial to do more damage to the quality of patient care than the fraudulent 
practices that we have expel'ienced in the past under the progl:ams. 

While these herings are not addressing this issue, we would only point ant 
that a situation is developing which could be much marc devastating than the 
present subject matt!"r. Again, it is the the result of ineffective administration 
und a failure to handle problems in a responsive and clear manner. Too mallY 
times in the past, factual evidence of an incollvenient nature has been con­
veniently ignored for dogmatic reasons. 

"While we have stated our support of the intent of H.R. 3, we would offer a 
word of cantion. The prevalence of fraudulent and ahusive practices by pro­
vl£lers needs to be put into perspective before an eutire industry is rendered' 
useless as a result of over-~ealous inVestigations. We would like to call three 
issues to the attention of tbe Subcommittee. 

First, l\Il'. Chairman and l\Iembers of the Subcommittee, it is particularly 
disturbing to heal' a Deputy A.ttorney General from the nation's most populous 
State remark that his ageucy, Office of SpeCial State Prosecutor for Nursing: 
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Homes, Health and Socail Services, has all intrinsic value because it has the 
potential for "making money". Are we to understand that the purpose of the 
Special State Prosecutor's Office in New York is "malting money" for the State? 

That is certainly a divergent purpose for a prosecutor's office from the tm­
ditional one of protecting the rights of the people of a State as a quasi judical 
office. In fact, we would submit that it is a twist to the concept of administer­
ing justice which the American people have traditionally rejected. 

The dangers of applying such a I!oncept have already been seen in New York 
State. Recently, Judge Patrick J. Cunningham dismissed an indictment against 
a nursing hOllle administrator bro11ght by the Office of the Special State Pro><ecu­
tor. In dismissing the indictment, he state that "the Prosecutor's treatment of 
the issue of 'intent' and his attempt to give a 'rundown of cerain inferences 
that can be drawn from the evidence' can, at best, be characterizec1 as manipu­
lative, improper, ancl heavy-handed." The Judge went on to comment that 
"When over-zealous and ill-considered prosecution drives good, efficient nurSing 
llOmes out of business, and oppresses well-m,~auing administrators, the people of 
the State are not well served." 

We would submit that the establishment of any prosecutor's office on the 
premise that it is a revenue-proc1ucing- agency will corrupt the basic principles 
of due process and the civil rights on which our judicial system is built ill this 
country. In s1-,ort, it will result in abuses of the type described in Judge Cun­
ningham's decision. (A copy of the decision is attach eel to our statement.) 

While we can not afford the present amount of fraudulent practices, neither 
can we affol'el the subversion of our system of justice in oreler to correct that 
l)roblem. The former must be corrected without discarding the later. 

Second, there neeels to be established a clear distinction among fraudulent 
practices, abuses, and misrepresentations caused as a result of the lack of 
agreement on common definitions or interpretations of stanc1ards between pro­
viders and government agencies. Ths is an area which needs to be immecUately 
addressed in the administration of the l\Iedicaid andl\Iedicare programs. 

For example, there has not been a Federal definition us to the acceptable or 
expected quality levels of care in a skilled 01' intermecliate care facility since- the 
inception of the Medicare and l\Iedicaid programs. Nor have we had a stamlartl 
defining the acceptable level of service or allowable costs on a State or Federel 
leyel under the Medicaid program. 

The lVIoreland Commission on Nursing Homes and Residentaial Facilities in 
the State of New York in its Report this failure to define quality of services 
expected from nursing facilities. The Commission reported that "nursing 110me 
regulators never devi'loped explicit definitions of 'acceptable' care", nor have 
they "devised instruments to measure whether care rendered in homes is accept­
able", 

Yet, there are more than 520 detailed Federall\Iedicare and Medicaid re<1uire-
ments for a skilled nUrsing facility under the following" general catgories: 

Governing Body and l\Ianagement--45 CFR 405.1121 J. 
Medical Direction--45 CFR 405.1122 
Physician Services--45 CFR 405.1123 
NurSing Services-45 CFR 405.1l23 
Dietetic Services-45 CFR 405.1l25 
SpeCialized Rehabilitative Seryices--45 CFR 405.1l26 
Pharmaceutical Servl.ces-45 CJJ'R 405.1127 
Laboratory and Radiological Services-45 CFR 405.1128 
Dental Services-45 CFR 405.1129 
Social Services-45 CFR 405.1130 
Patient Activities"-45 CFR405.1131 
Medical Recol'd-45 CFR 405.1132 
Transfer Agreement-45 CFR 405.1133 
Physical Ellvironment-45 CFR 405.1134 
Infe('tion Control-45 CFR 405.1135 
Disaster Preparedness-45 CFR 405.1136 
Utilization Review-45 CFR 405.1137 
With this plethora of regulations, even without a definition of acceptable care, 

why should there be any problems with the quality of care in facilities? Again, 

:L Code ot Federal Ilegulations citation 



the Moreland Commission identified the problem in its Report by stating that 
those charged with the responsibility of tIle Medicare and Medicaid programs 
"have not even tal,en the essential first steps, which are to determine what is '. 
important to rgulate in nursing homes, and how to measure what is important. 
Instead, regulation has been piled on regulation in bewildering detail, with little 
attempt made to determine which is essential and. which superfluous." 

In the payment area, progress has not been any faster. It was not until last 
tear that ]'ederal audit standards were developed for detecting fraudulent 
financial practices under the Medicaid program. Today, this audit standard is 
being applied retroactively to the period before its exil;tence when there were " 
feW if any standards, so is it any wonder that a llUmber of highly questionable 
practices £re being brought out into the open? Again, to quote Judge Cunning-
ham, "Effectuation of the Medicaid rate formulas has been in a confused state 
and was only recently taken in hand and revised." 

He went on to say in regard to New York's program that "the evidence is 
clear that everyone, including accountants and auditors, were uncertain ... as 
to whether various items could properly be included jn an HEl-2P form (a 
New York State cost report form)". 

Thus, we have hacl an extremely confusing situation where a lack of uni­
form interpretations of standards has resulted in a misrepresentation whose 
'{!umulative error may be of sizable proportions over a J;>eriod of years. To define 
that type of error, however, as a dogmatically fraudulent or abusive practice is 
:the close one's eyes to reality. 

We would recommend that Section 4 of H.ll. 3 be amended to specifically 
delineate between those misrepresentations which result from a lack of a com­
mon definition or interpretation of a standard from those in which there was 
the intent to obtain l\Ieclicaid or Medicare monies through factual misrepresen­
tatiolls. Unless this is done, a major injustice will be perpetrated against many 
health care providers who acted in good faith, but may have interpreted a 
standaJ:d differently from that of their State agency. 

Third, there has recently been some hyping of budget figures and statistics to 
mnke them appear "massive". One r(lCent example occurred in an official De­
partment of Health, EducatiOn and Welfare docu.ment, entitled "Jnstifications 
of Appropriation Estimates for Committee on Appropriations: ]'iscal Year 1978 
-Departmental Management'. It contained a passage which inferred that 
nursing homes were receiving $10 billion under Part A of the Medicare pro­
gram. The fact of the matter is that nursing homes received in FY-1976 
approximately $310 million out of an appropriated amount of $879 rr:il1!on. This 
particular misleading assertion was contined in a portion of the Department's 
Appropriation request for the Office of Investimations. 

'We would urge the Subcommittee to examine Carefully the statistics presented 
to it as to their source and the purpose of which they are being presented. 
While even one dollar lost through J.~raud is one dollar too much, we would 
question the effectiveness of any effort which would spend one dollar to re­
trieve the original dolInI'. The more effect've approach would be to effectively 
deSign the administration to avoid tlle loSS in the first place, rather than 
retroactively retrieving it. 

That brings us to prospective payment systems. This we would suggest offers 
the best method of eliminating the wastes and manipulative practices of the 
past, as well as controlling the cost of health care. As noted, one of the in-
efficiencies of many of the present payment systems is that final dei;.~rminations 1..., 
of payment are not made until long after the service is rendered on t:he patient. 
Frequently, the amount of final payment is more a result of the negotiating 
ancl accounting ability of management that it is of their health care adminis-
tmtive ability. 

The retrospective cost reimbursement process also contains little incentive for 
management to expend any special effort to reduce or contain costs. This lack 
of concern for cost, has led to a myriad of regulations designated to cover what 
is a eonceptual flow in the system. This has without question resulted in uncon- It' 
trolled increases of costs . 
. The provider has been effectively relieved of any responsibility for financial 

of 'budget planning since any plans have been adversely affected by extensive 
retroactive adjustments. 

The prospective development of rates would allow management to know tJle 
amount of the payment as well as how it will be made in advance of the de-
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livery of the service, thus creating considerable pressure foOl' effective manage­
ment. Also, under a prospective race system, the provider who is planning an 
expansion of services can more effectively review the feasibility of that expan-
sion. . 

In view of the preceding discussion, it is understandable, but not exctisable, 
to see why we are having the problems with fraudulent and abusive practices 
that we are in the two programs. We have tried to suggesl; some possible solu­
iiOillj and hope that they Will be considered during the deliberati"ns of the 
Subcommittees of H.R. 8 and other Medicare and Medicaid legislation. 

In conclusion, fraudulent or abusive practices must be erndicated from the 
Medicare and Medicaid programs, H.R. 3 should constructively assist in that 
effort and we support it in that intention. 

We would only caution agaiD,st adding additional requirements to H.R. 3 at 
this time. The new Secretary of Health, Education and Welfare, Joseph A. 
Califano, Jr., should be given the opportunity to implement and. evaluate the 
new Office of the Inspector General and in the case of nm'sing facilities, the 
new regulations regarding payment for services under the Medicaid program. 
This is particularly true in regard to the latter in terms of adding the require­
ment of a national uniform accQlmting system. 

We would like to express our appreciation to the Chairlmen and the .l\fem­
bel'S of the Subcommittees for this opportullity to submit our comments on 
H.R.3. 

State of New YOl:k 
County Court, County of Onondaga 

Indictment No. 76-257-1 
Index No. 75/838 

THE PEOPLE OF THE STATE OF NEW YORK 
v. 

JOSEPH SHABEN 

Appearances: Charles J. Hynes, Esq., Deputy Attorney General, Robert E. 
WHdridge, Esq. of counsel, Special Assistant Attorney General, Attorney for the 
People; Driscoll, Mathews, Gingold & Cass Daniel F. Mathews, Jr. Esq. of 
counsel, Attorney for the Defendant. 

CUNNINGHAM, J. 
DECISION/ORDER 

Defendant is the administrator of a small nursing home. Based upon alleged 
misrepresentations contained in HE-27 form;; filed on behnlf of the nursing 
home for the years 1969 through 19'74 he has been charged with five counts Of 
Grand Larceny in the Second Degree, one count of attempted grand larceny in 
the third degree, four counts of offering a false instrument for filing in the first 
degree, and four counts of falsifying business records in the first degree. Defend­
ant seeks dismissal of the :i.ndictment herein on ground of insufficient evidence 
before the Grand Jury, and defective Grand Jury procee{lings. 

The People concurred in Defendant's companion motion for inspection of the 
Grand Jury minutes in this case, to the extent that such inspection be made 
pursua/lt to Section 210.30 of the Criminal Procedure Law. Accordingly, this 
Court 11as read the transcript of proceedings beforetl1e Grand Jury, and has 
thereby determined that dismissal of the indictment herein is required on sev­
eral grounds. 

First, the indictment must be dismissed on the basis that the Grana Jury 
proceedings were defective within the meaning of Section ,210.35 (5) of the 
Criminal Procedure Law. That is, errors made regarding the rules of evidence 
contained in Section 190.30 of tIle Or;(lllinal Procedure Law, and the duties of 
the presiding prosecutor 'as set forth iin Section 190.25, had a cumUlative effect 
which was extremely prCljudicial to the Defendant, and denied him due process 
of law. The more flagrant of those erro:~s include: 

1. Distribution of a chart, Exl1ibit #109, to each G:cand Juror for use in 11is 
delIberations, which chart purported to summarize the various misrepresenta­
tions made by the Defendant. T1:te chart contained columns, two of which were 
entitled "amount fraudulently ove~tated" and "amOLmt of larcency or attempted 
larceny". The word "alleged" appear;~, nowhere i.ri,,:that b;9art, l\.nd as set forth it 
conveyed the inescapable conclusion 'of guilt to! each tjuror. Whatever proper 
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'instructions may have been given orally to the jurors regarding their role as 
fact-finders, it was that written, highly prejudicial, chart which each, juror 
llnd before him during crucial cleliberations as to ~J.e guilt or innocence of the 
Defendant. , 

2. Improper and erroneous legal instructions were given by the Special Prosecu­
,tor cluring the course of legal instructions as to the various elements compris­
ing the crimes chargecl. For instance, directly after reading -:he definition of 
intent, the Prosecutor read Section 15.20 of the Penal Law concerning "mistake 
of fact" and mistake of law". Inclusion of that section was not appropriate, and 
without further explanation or elaboration it could easily have confused the 
Grund Jurors, and may well have ,ruled out in their minds the need fOr further 
consideration of the element of intent, or guilty knowledge. Clearly, the Grand 
jurors were affected by the section, as they asked to have it re-read. In a case 
where lmowing misrepresentation and intent to defraud are crucial, casual ex­
posure of Grand Jurors to 'Section 15.20 of the Penal Law could prevent a fair 
consideration of the case. 

At another point, the Prosecutor discussed an inference as to intent which 
'might prove favorable to the accused, then went on to say: 

"Now, yOU are free to draw such an inference ... but you need not draw that 
inference as you need not clraw any inference from the evidence which fails to 
satisfy you it is the only inference that can be drawn." . 

This Court has never before seen the law regarding circumstantial evidence 
twisted so as to require that no hypotheSiS other than that of innocence flow 
from the facts. On the other hand, the jurors were told they cou~d make various 
obscure and tenuous inference" ,)f guilty intent, all without a reminder that 
when such e,idence points to guilt it should be the only inference that could 
reasonably be drawn from the facts. 

3. Heresay, suppositions, innuendo and prejudicial discourses were permitted 
throughout the testimony before the Grand Jury. Little attempt was made to 
limit irrelevant and, prejudicial questions and answers as found, for instance, 
in the testimony of Jo Ann Bock and Frank Blankley. Furthermore, various 
accountants for the nursing home, as well as auditors, were encouraged to 
"asslime" they must have talkecl to Mr. Shabe about certain items. Since 
accountants in such cases conceivably be implicated themselves, such assump­
tions were particularly incompetent and' self-serving. One witness, Robert 
Crelot, was even recalled by the Prosecutor in order that he !llight state for the 
record that he had had an opportunity to think about his testimony, had 
changed his recollection after a conference with the Prosecutor, and that "the 
only source for any oral information * * * -received with respect to insurance 
was :Ml'. Shaben". In his summation, the Prosecutor referred to this set of lead­
ing questions and answers, stating: 

"It is my recollection from the testimony of Robert Crelot ... that the only 
person to whom he tall,ed about insurance e}""Pense for the nursing home during 
tIle course of his auclit was Joseph Shaben. One can infer then that he hacl a 
conversation with Shaben in which Mr. Shaben identified such insurance to 
Mr. Crelot without informing Crelot of the full, true and correct nature of the 
annuity contracts about which Mr. Crelot was asking." 

Quite an inference! It should be noted that none of the various accountants 
who filled out the HE-2P forms through the years could recall a specific occa­
sion on which Shaben definitely explained any particular expense to them, 
"except insofar as he identified certain personal insurance as not being nursing-
home related. ' 

4. Failure to clarify the factual basis for the offenses charged permeated 
the entire proceedings. It is clear that right through the final days of testimony 
,serious misunderstandings persistecl which were potentially prejuclicial to the 
defendant. One juror asked on the last clay: 

"HoW, in turn, would he (Shaben) come about getting this money, if it was 
made out to the nUrsing home? ... 

Who speaks for the patients and families who lost this money illegally? 
'Shouldn't we bring this to someone's attention?" 

-June 2, 1976 pp. 103, 104-5 
. Earlier, one juror spoke of Mrs. Shaben receiving direct reimbursement for 
her salary. There seemed to be no general understanding that itm for item reim­
burspment was not involved here, but instead a procedure for setting rates of 
payments to nursing homes. Furthermore, emphasiS was placed upon issues 

• 
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never intended to be included in the final charges against the defendant. At 
times it appeared that the Grand Jury was being used more as an investigatory 
tool than as an accusing body. The result was a rambling presentation covering 
'a two-month period in which areas of possible wrong-doing were explored with­
'out a clear-out idea of where matters were heading. A great deal was made, for 
instance, of Mr. Shaben's maintenance salary, and of salary ceilings, and one 
witness was even asked wbether groceries were ever taken by Shaben from the 
'l1ursing home for use in his personal kitchen. The answer was 'no". Some 
irrelevant items were actually included in the final chart (Exhibit 109) under 
"amount fraudulently overstated" with the dubious footnote explanation that 
the "figure in placed here for convenience only". It is very possible that the 
Grund Jurors were never able to sort out alleged criminal acts from the irrele­
vancies to which they were exposed, and that in such a highly complex case 
their misunderstandings tipped the scales against the Defendant. . 

Finally, it should be noted that the atmosphere of the proceedings was charged 
with juror hostility. One witness who 'is employed by the nursing home was 
allowed to be badgered mercilessly by the jurors, and was later sent a letter by 
the Special Prosecutor informing her that she had 'been accused by jurors of 
stealing exbibits from the Grand Jury room. She suffered a heart attack soon 
after, which prompted a letter of apology from the Prosecutor in whil!h be ad­
mitted that tile "lost" exhibits had been foun:!. Alav.'Yer witness for the nursing 
home was similarly harrassed by jnrrors, and alil)ther witness was asked whetber 
Shaben looked "sneaky". Several jurors volun~ered the possibility of crimes 
never contemplated by tile Prosecutor, and on ~ wondered Why fuey couldn't 
charge grand larceny in the first degree. Such bpstility, in conjunction with all 
the other errors heretofore discussed, bad the cumUlative effect of denying tbe 
,defendant due process of law. A similar conclusion was reached in the case of 
People 1). Percy 74 Misc 2d 522 for many of the same reasons. When Grand 
J'llry proceedings are bandIed in the manner described above, the p..:-esiding 
attorney serves, in effect, as accuser, prosecutor and judge rather than as legal 
lithisor. ThIs Court will not tolerate such abuse of the Grand Jury system 
within its jurisdiction. 

As a separate uagis for dismissal, tl1is Court finds that the evidence before 
the Grand Jury was not sufficient to snpport the crimes charged, nor any lesser 
lnclnded offense. Misrepresentation is an essential element of each crime 
.charged, yet eVery entry made by ~Ir. Shahen Oil the checl;: stubs used in filling 
out HID-2P forms was a true and accurate description of tIle e:A-pense involved, 
and to whom it was paid. Problems arose only with regard to specificity, ana 
interpretations by tbe state as to just what were reimbursable expenses. There 
is not competent evidence IJefore the Grand Jury to indicate that Mr. Shaben 
misled anyone as to the Dredse nature of fue expenses. Instead, thel'e is evidence 
that he did on occasion identify certain insurance expenses as personal and not 
nursing home-related. Arguably every expense involved in tilis case was nurs­
ing home-related. and could be included on an HEl-2P form subject only to inter­
Dretation. Therefore, criminal intent could not be inferred from the acts of the 
Defendant, as is often the case with other types of crimes. On fue contrary, 
there ;vas evidence before the Grand Jury that no definitive rules and regula­
tions existed to help guide nurSing homes, that the coding charts used by Mr. 
Shaben in tilling out check stubs were provided to him by his accounting firm, 
and that the firlll flatly refused his attempts to revise and "complicate" those 
codes in line with advice he had received from his nursing home association.' 

There was simply no competent evidence before the Grand Jury which,.if 
accepted as true, would establish the elementf1 of misrepresentation, guilty 
Imowledge or intent to defraud. Applying fue accepted test, the evidence, if un­
explained and uncontradicted, would not support a verdict of guilty after trial. 
People v. Dunlea'vy, 41.A.D 2d 717, AffiL, 83 N.Y. 2d 573. 

Finally, in addition to the aforementioned, this Oourt is moved to dismiss the 
indictmeI)t herein the intel'el'lt of justice. It is felt that crimnal charges are 
inappropriate in this case, and that; prosecution of the Defend·ant would con­
stitute a gr.ave injustice. This is not a case where mink coats or swimming !lools 
were claimed as nursing home expenses. As stated above, aIt expenses involved 
were arguably nursing home-relll.ted, and were found to he "misrepresnted" 
only in light of certain interpretations made by the state as to' what was and 
what was not an allowable expense. Effectuation of the medicaid rate forll'luiUS 
has been in a confused state, and was only recently taken in hand and revised. 
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l'he evidence is clear tllllt everyone, including -Ilccountants and Iluditors, were 
. uncertain tllroughout the time period covered by this indictment IlS to whether 

various items involved could properly be included in Iln HEl-2P form. Lack of wi 
. communciation seems to be tlle problem here, and the government must should,el' 
.its shllre of the billme for that state ofuffairs. 

Also, we are dealing here with a process wherein exact information is not 
required. Public Healtll Law,Section 2807 (3), requires only that rates of paJr­
ment for hellith related services be "reasonably reillted to the efficient prodU(!­
tion of such service". 1.'he nursing 1I0me involved in this case is considered b,1' 
many doctors and others to be superlative in terms of plltient care and concern. .~ 
It hilS accomplished this while operating at the third lowest rate of medicllid 
reimbursement in the county. Maple Lllwn has consistently received less than 
1I1l1f .as much money per mediclliu patien!; IlS have most nursing 1I0mes in the 
Ilrell. In spite of this, the home has born the additional financial burden of PIlY-
ing bllck to the stllte all of the money r8!.:eived as a result of the ll11eged mis­
representlltions upon which these criminlll charges are bllsetl. This is significllnt 
in light of the fllct thllt Mr. Shuben's only purported "crime" was to affect thllt 
very low rate of payment f(1r nursing home care Ilt :Mllple Lllwn. He is not the 
owner of the 1I0me, and it is not claimecl that he actecl for personal gllin. 

For the above rellsons, then, this Court fincls tllllt prosecution of the Defend­
Ilnt upon this indictment would constitute an injustice, Ilnd therefore exercises 
its discretion to dismiss the indictment in the interest of justice. 

Parenthetically, it should be noted that tlle Specilll Prosecutor's Office hilS, in 
many instances, uncovered alld prevented true abuses of the medicaid system, 
and has thereby served the paople of New York State well. Furthel'more, the 
specilll prosecutor in charge of this case is known to the court as an able aneI 
respected attorney, with outstanding credentials. Nevertheless, we can only con­
clude thllt in cases such as this the power of tlle Special Prosecutor's' Office is 
misused. The facts upon which this indictment was based simply do not justify 
the inordinllte amount of time and money expended in its pursuit. When over­
zealous Ilnd ill-considered prosecution drives good, efficient nursing homes out 
of business, and oppresses well-meaning administrators, the people of the State 
Ilrenot well-served. Perhaps the State should adopt a policy of cooperation 
and ecluclltion in these marginal cases, rather than one of retribution, in the 
hopes of creating 11 more effective medicaid payment system in the future. 

Defendllnt's motion to dismiss the indictment herein is granted on the grouncls 
stilted. 

It is so Ordered. 

Dated: Syracuse, N. Y., December 30, 1976. 

PATRIOll: J. CUNNINGHAM, 
001mt'1l Oourt Judge. 

NEW YORK COUNTY HEALTH SERVIOES REYIEW ORGANIZATION, 
New YOI'k, N. Y., Marc7~ 7, 1977. 

Mr. JOHN MARTIN, JR., 
Ohie! OOltn8el, 
Ways ana Means Oommiitee, 
Longworth House Offlce, 
Wa8hio'.gton, D.O. 

DEAR MR. :r"IARTIN: New York County Health Services Review Organizlltion, ~I 
Inc. (NYOHSRO), the PSRO for A.rea XI of New York State, represe~ting 
approximately 12,000 phYSicians Ilnd covering 37 short stay general hOSPltllls 
which account for 250 000 federal admissions each year under the Medicare 
and Medicaid program~, is fully in support of the provision in H.R.. 3 ~hich 
allows PSROs to furnish approprillte clata to state and federal·agencIes mves­
tigllting fraud and abuse. In our judgement, for any such provision to be effec-
tive and for the full potential of PSROs to be realized. the phrase "appropriate 
dat~" must be brolldly defined and .tllos~ to whom PSRO may furnish such r$" 
clata must be expanded. . 

The delay in the development of confidentiality and sanction regulattons, 
,coupled with the strict ancllimiting interpretation of the i.nterim confidentilllity 

provisions by the General Counsel of the Bureau of Quality Assurance (BQA) 
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lias severely hampered the potential role of PSROs in monitoring professional 
conduct. Therefore, NYCHSRO recommends that the legislation be revised to 
explicitly state that "appropriate data" be defined as including, inter alia, in­
formation regarding patterns of meafcel practice; peel' review findings with 
respect to quality of care; PSRO recommendations regarding a physician's. con­
tinued eligibility to participate in the Medicare and Medicaid programs j anfl 
recommendations regarding licensure based on peer review findings. 

The list of those agencies to which Pl:lROs may be allowed to furnish such 
information ShflUld likewise be expanded to include, in addition to state and 
federal agencies, local agencies, including among others, departments of health 
and social services, medical society co=ittees, hospital utlization review 
committees, the state agency responsible for administration of the Medicaid 
program (Title XIX), the federal agency responsible for administration of the 
JV'::edicare program (Title XVIII) and professional licensing boards. 

PSROs are in a uni.que position in that they have access to information, 
'which, if properly used, cculd be instrumental: (1) reducing unnecessary utiliza­
tion, and (2) assuring that care provided meets professional quality standards. 
If the services rendered to patients in a PSRO m:ell; are to be improved, and if 
the medical profession is to be capable of regulating its own members, the data 
which PSROs generate must be utilized properly, as determined by th~ PSRO, 
within statutory Hmits and/or regulatory guidelines. 

While NYCHSRO has expressed opposition to the release of certain informa­
tion, such as identifiable hospital data, except under certain circumstance and 
as agreed to by the PSRO and the planning agency, NYCHSRO firmly believes 
that confidentiality guidelines pertaining to individu,al practitioners should not 
be used to cover-up or conceal inappropriaJe or substandard care, medical mal­
practice or any form of professional misconduct. 

Sincerely, 
ELEANORE ROTHENBERG, Ph. D., 

Executive Director. 
ROGER W. STEINHARDT, M.D., 

1If edical Director. 
IRWIN J. COHEN, M.D., 

Ohairman, Boal'd at Directors. 

STATEMENT CF THE NEW YORK STATE ASSOCIATION OF 
NURSE ANESTHETISTS, INO., SUBMITTED BY EDWARD H. TnmBEL, :l?l!ESIDENT 

The New York State Association of Nurse Anesthetids, Inc. is an organiza­
tion made up, of approximately 780 active, practicing, Certifie!d Registered 
Nurse Anesthetists in the state of New ·York. Tnis Association is greatly con­
cerned about the rise in medical care prices and is aware of the Committee's 
desire to correct some of the abuses which have grown under the policies, 
rules and regulations of the Medicare--Medicaid programs. 

Nurse anesthetists are amajority group in delivering anesthesia services. 
There are currently over 14,000 Certified Registered Nurse Anesthetists 
(CRNAs) providing anesthesia care in this country. This represents the largest 
percentage of anesthesia service provided according to a Iltudy in 1974 (48.5%). 
The anesthesiologists (including both Board Certified and non-Board Certified) 
rendered approximately 38.3% of t,he anesthesia care according to that study, 
9.7% was administered by physiciwlS other than anesthesioIogists, and 3.5% 
by Registered Nurses who are not CRNAs. The services rendered by CRNAs 
in this country have not been appropriately recognized within the present 
federal, state, und local health care programs, and therefore, we believe the 
lacle of recognition of these services has contributed to some of the abuses 
which have developed since the inception of the Medicare--Medicaid laws. 

The laws and associated administrative ruleG and regulations deal with the' 
CRNA as a "legal nonperSon". ReimburSement fbI' thefr services is in a rather 
elliptical fashion, not commensurate with, education, legal and pl,'ofessional 
responsibilities. Federal policies relative to reimbursement under the Medicare 
-Medicaid program of non-physician personnel has permitted only indirect 
billing and indirect reimbursement for the qualified nurse anesthetist. A nurse 
anesthetist's service under, Part B, according to a Federal Directive, is 
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covered as an incident to a physician's professional services, and only when 
under the direct personal and continuous supervision of the physician. There-
fore, anesthesiologists, surg,'ons, obstetricians and other physicians have had u 
an exclusive privilege to bill for anesthesia services under Medicare-Medicaid 
policy. A qualified nurse anesthetist delivering direct anesthe lia cure is re-
quired, to make "arrangements" with phYSicians to bill on a fee-for-service 
basis for services rendered. This has, wa believe, fostered: unfair billing 
practices and placed the nurse anesthetists in a vulnerable position by obligat-
ing inclusion of their bills with that of a physician. Some memiJers of this 
Association have consistently run into, difficulty attempting to worl'; out ..,., 
equitable financial arrangements with patients, hospitals, and physicians when 
he or she is ~equired to provide direct anesthesia care services to individuals 
eligible for Medicare-Medicaid benefits. Consequently, abuses have developed 
within the reimbursement arrangem,"nts for anesthesia seryices under federal 
health care programs. Part of this we attribute to the hodge-podge philosophy 
of health care reimbursement under program directives and complex policies. 

The basis for federal, stat" and local reimbursement policies for anesthesia 
services, we believe, stems from the philosophy and concepts that nurse anes­
thetists cannot and should not deliver anesthesia care without the direct super­
vision of a physician; in particular, an anesthesiologist. One may go on to say 
that the quality of service is perhaps best measured by the levels of skills of 
the performing of the anesthesia service. We believe there is a need for a 
thorough study of quality of anesthesia services in this country and we hope 
that such a study will be UIldertaken in the near future. However, the present 
fact oe the matter is that qualified nurse anesthetists do supply direct anes­
thesia. care on an independent basis, and in an unsupervised capacity. We wish 
to stress that profeSSional services such as anesthesia care may be construed as 
nursing practice when provided by duly specialized nursing practitioners and 
as medical practice when provided by cluly prepared phYSicians. In a collabora­
tive arrangement both disciplines can produce expanded high-quality care at 
a more reasonable public cost. The profeSSional skills and responSibilities of 
CRNAs should, however, be recognized within federal, state, and local health 
care laws, policies, rules and regulations. We believe that the inequities in the 
present reimburseID,ent procedures for anesthesia services have had profound 
effects on the practice of many CRNAs, and has led to an economic discrimina­
tion against not only the consumer, but the qualified nurse anesthetist as well. 

The basis for the reimbursement philosophy of nurse and physiciJ.n anesthet­
ist providing direct care is badly in need of revision. Some CRNAs are pres­
ently doing Medicare-Medicaid cases 1vithout being reimbursed for their 
services! '.rhe evolution of the :payment scheme under state and federal medical 
assistance programs has frustrated nurses and physiCians trying to meet their 
obligation to the public. Many such situations place the CRNA and physician in 
a vulnerable position ethically, legally, morally and financially. 

Physicians and nurse anesthetist can collaborate effectively and fairly if the 
law-makers specifically identify the nurse statutorily, thereby encouraging full 
utiUzation of qualified nurse anestheticsts' services. Ab\lSeS under l\'[edicare­
Medicaie1 programs can be corrected in part by estflblishing reimbursement 
protocol which assnres fair and just distribution of these healtll care funds for 
anesthesia services. 

The New York state Association of Nurse Anesthetists, Inc. therefore recom-
mm~: ~ \, 

I. That Certified Registered Nurse Anesthetics CCRNAs) bereimbl'~·~ed for " " 
theh' direct professional services on a nationally devised fee schedule with pay-
ments made directly to the anesthetist, to the group with which the anesthetist 
practices, or through the hospital in wJlich the service is provided. 

'II. That protocol be establislled to illsure that no provided of direct anesthesia 
c~\re can claim to be involved in the complete management of two operative 
cases simul.taneously. 

HI. That the rank discrimination and inequities in reimbursement, as between 
phySiCians providing anesthesia services and Certified Registered Nurse .Anes­
thetists providing such 'Services, that presently exist in Medicare and Medicaid 
lavvs be removed or amended so as to recognize the services of the Certified 
Registereel Nurse Anesthetist., 
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STATEMENT 0]' PHILIP L. Tou, COM:MISSIONER OE' THE NEW YORK Sl~A.TE 
DEPARTMENT OF SOCIAL SERvr.CES 

Thank you for the opportunity to submit written testimony offering the view 
of New York state regarding the "M:edicare-l\fedic:lid Anti-Fral.ld alld Abuse 
Amell.dments," S. 143 and H.lt. 3. 

Medicaid fraud MU abuse has been a serious problem in New York State as 
well as in the entire nation. In New York, health care is a·15 billion doUar 
enterprise, and the State is directly or indirect1:r involved in some way in' 
almost all areas of health ~are. Medicaid alone repl:esents a$3 billion barden 
on our taxpayers. 

No one doubts the need to reform the administrlition of the Medicare and 
MecUcaid programs. But we must insure that legisla1tion goes beyond attacking 
the symptoms of a poorly planned program to deal with the more baSic i,c;sues 
of program reform. . 

Without enlightened fiscal responsibility, Jiminatfon of fragmented adminis­
trutive responsibilities, and reform of the program~\' :financing, there is little 
hope for truly improving this nation's health care deJivery system for our poor 
and elderly. 

We feel that there is an important distinction between fraud and abuse. The 
subject bill addresses criminal abuses (fraud) but does not clefined or establish 
penalities for non-criminal abuses and unacceptable practices whiclJ. coniltltute 
the greater problem measured in terms of dollars lost. Such non-criminal abuses 
included conduct which fails to meet standards of good professional medical 
care and treatment, disregards established poliCies, standards, fees, and pro­
cedures, represents the provision of unnecessary, i1ladequate, excessive, or poor 
quality Care amI services or is a threat to public. 0!dGC to aChieve."significant 
Medicaid reform. C 

In New York State, a number of measures have been taken OJ: proposed to 
combat fraud and abuse in the Medicaid system. ' , ' 

First, a special prosecutor for nursing homes has been appointed to investi­
gate the allegations of illegal activities by nursing home apera1;orlJ. This inves­
tigation has proceeded effectively, resulting iu numerous inru,ctments and con­
victi&ns. Over $1 million in restitution has already bee:;:, obtai:llell and it is esti­
mated that potentially nearly $50 million ill restriction will :be collected. Coop­
eration between the State Department oi- ,Rocial Se:rvices ,and the, Special 
Prosecutor is helping to further identify possible instances of fraUd and abuse. 

In order to correct abuses prevailing in Medicaid Millfi!, a,ud. to continue the 
State's careful scrutiny of the costs and services of t;J.le 1\fedicaid. program, 
New York is continuing development and implementatil)ll of 11 Medicaid lUa:Ji~ 
agernent and Information System (MMIS). This system will I!,'l'eatly stJ:eamline 
Medicaid administration and will reduce ineligibility ,and overpayments. 

As .!In interim step pending full MMIS implementation, a provider pl:ofile sys­
tem to identify and track unl1sual provider billing practices is in place for New 
Yorlt City. In cooperation 'with local prosecutors in New York, we have tUsed 
this system to uncover fraudullmt and abusive practices in ambulatory care and 
seek restitution of public funds. During the past ten weekS, the State has billed 
providers for improper lluyments amounting to $3 million. It is expected that 
tllis effort will result in the collection of $20 milliou this year. 

Governor Carey, in his recent State of the £ealth 1'Ifessage, has proposed a 
single Medicaid fraud and abuse unit at the State level within the Department 
of Social Services. The unit will contract with the Health Department for nec­
essary expert services. The unit is designed: 

(1) To i(!l'ntify fraudulent and abusive actions of Medicaid providers~ 
(2)TI) recover to the mnximum extent possible incorrect or inappropriate' 

payments D1~de, to providers; 
(3) To establish a strong deterrent against future fraudulent and abUSive 

practices of providers; and 
(4) To identify and refer to licensure action any providers suspected of en­

gaging in professional misconduct. 
To accomplish these objectives the fraud and abuse unit will perform in-

vestigations and reviews and prepare litigation. . 
We, point .out t1)e actions taken by New York State to demonstrate the need 

for a multi-phased attack on the problems of fraud and abuse in the Medicaid 
system. Many of tbe provisions in the proposed legislation will serve to comple- . 



484 

ment and strengthen these anti-fraud and abuse efforts. It must be stressed, 
however, that real reform depend upon the elimination of admInistrative weak-
nesses in the Medicaid system which invite abuse, such as lack of clear manage- ..J 
ment accountabi.lity because of fragmented administration and multiple sources 
of funding, complex ~egulations, long delays in payment, and absence of co-
payments so that recipients do not have a financial stake in the volume of care 
rendered. New York looks forward to the opportunity to present more detailed 
comments on Medicaid reforn:. later this year in connection with the proposed 
"Medicare-Medicaid Administrative Reimbursement Reform Act." 

Our comments on the specific provisions of H.R. 3 and S. 143 are as fonows: 

SECTION 2. PRolIImnoN AGAINST ASSIGN1tfENT IlY ll;GYSIOIANS AND OTHERS OF 
CLAIMS FOR SERVICES 

The proposed amendments are acceptable since they clarify federal policies 
with regard to approved and unapproved assignments. The exceptions are rea­
sonable in terms of existing practices in the health care area and the need to 
prohibit aSSignments in circumstances involving potentially fraudulent or abu­
sive practices. A flexible penalty, up to disallowance of the entire payment, at 
the discretion of the State, should be conAidered. 

SECTION 3. DISCLOSURE OF OWNERSHIP AND FINANCIAL Th"'FORMATION 

The underlying thrust of the proposed full disclosure requirements is both 
laudable and warranted. The right to request and obtain information concern­
ing financial inter-relations of providers, suppliers and individuals is an im­
portant and necessary tool in investigating fraud and abuse of the Medicaid 
and Medicare programs. Several speCific areas of possible improvement in the 
proposed amendment include: 

A. No prOvision is made for State participation in obtaining full disclosure 
from providers, suppliers and others. FOll those programs in which States have 
substantial involvement and respI;>":sibilit;i' (I.e. Tiae XIX) the opportunity to 
obtain such disclosure is vital. Proposed § 1124 shOuld be changed accordingly. 

B. Access to the actuaIbooks and rec()rds of providers and suppliers is re­
stricted to a limited number entitles-!.ndependent pharmacies, laboratories, 
etc. Such access to actual books and records-on site-should be provided for 
all providers and suppliers of services and items under Title Y, XVIII and 
XIX. 

C. Questions have been raised concerning whether the 5% or greater limita­
tion on an interest (in an entity, lease, mortgage, etc.) that must be disclosed 
is warranted. It is often true that interests smaller than 5% are significant for 
investigative purposes. This matter should be more carefully considered. 

D. Those prOvisions of thiS bill which define "shared health facilities" and 
which treat a group of physicians and non-medical persons together as a single 
entity for reporting purposes raise more questions than they resolve. To the 
extent. that the intended purpose of these parts of the bill is to obtain informa­
tion from the non-medical persons involved in Medicaid Mill operations, the 
same results can be achievecl ,vithout establishing a specific definition of shared 
health facilities. In addition to our reservations concerning the need for a 
definition, we find certain weakness in the definition itself. If you flnd that a 
definition of shared health facilities is absolutely necessa:ty, however, we will 
be happy to wOl'k with congressional members and staff to devf'lop a more 
satisfactory definition. 

E. The sanction of cutting off Title V, XVIII, and XIX funds if a facility 
fails to comply with the new cisclosure requirements set forth in § 1124 would 
presGl:Itlybe unenforceable against Shared Health Facilities in New York State. 
This is'iJecRus& SHFs, as entities, do not directly receive Medicaid or Medicare 
payments. We therefore propose that § 1l24(b) be revised to provide for the 
imposition of a financial penalty against owners and/or operators of shared· 
health facilities who fail to comply with the clisclosure requirements. 

SEcnoN 4. PENALTIES FOR DEFRAUDING MEDIOARE AND MEDICAID PROGRA.MS 

Although effective preventive measures .:...re preferable to the imposition of 
criminal penalties after the fact, the prc.i)osed· changes in applicable penalties 
are desirable. White collar crime. such as Me.dicate and Medicaid fraud and 

f 
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abuse, has, too long, been treated lightly by the American legal system. ill­
creasing public awareness of the harm, to the receipients of public assistance 
as well as to the general welfare, caused by such crimes is reflected in the 
proposed amendments. 

However, the Medicare and Medicaid penalty sections should be amended 
to provide authority for the imposition of 'boUt. a. :!ine and a prison. sentence. 
Such treatment of certain offenders is desirable, particularly in preventing 
fraUd and abttse by others. 

SECTION 6. AMENDMENTS RELATED TO PROFESSIONAL STANDARDS REVIEW 
ORGANIZATIONS 

This section appears only in the House 'Version of tbe bilL It is our position 
that as long as the State maintains responsibility fol' a substantial portion of 
Medicaid fUD.ding it should retain the right to conduct independent reviews 
with respect to the quality and medical necessity of services rendered. We are 
therefore strongly opposed to the proposed amendment to Section 1158. 

Furthermore, we are concerned that case by case PSRO review would not be 
a cost-effective strategy for detecting fraud and abuse in the areas of ambula­
torY care. A preferable approach would be to use the l\;ThllS capability of pro­
filing providers and recipients to flag exceptional cases for further investiga­
tion. A major subsystem of l\fMIS, the Surveillance and Utilization Review 
Subsystem, is spe('iiically designed for this purpose. A State utilization review 
unit would then be responsible for reviewing exceptions .and taking appropriat~ 
follow-up actions. In the case where a capab~e PSRO exists, the State should 
have the option of contracting with the local PSRO to perform this review 
function. 

SECTION 6. ISSUANCE OF SUBPOENAS BY COMPTROLLER GE.NERAL 

T11e right to issue subpoenas, in connection with the investigation of Medi­
caid fraud and abuse, should be extende<l to the heads of State agencies as 
well. At present, the New York State Commissioner of Social Services does 
have the power to issue similar subyoenas under the Social Services Law 
(34.5,. Such f:!tate administrative subpoenas may be used to compel both testi­
mony and the production of documents. ThlJy presently are being llsed fruit­
fully in our fraud and abuse effort. However, it would be most useful if the 
State Commissioner alternatively could avail himself of a federally authorized 
subpoena, serveable by registered or certi:Ged mail and enforceable in Federal 
Court. 

Several other changes in the proposed amendment are warranted: the oppor­
tunity for properly authorized subordinatliS of the Comptroller General to issue 
Buch subpoenas and the ability to request, (clarifying) testimony in addition to 
the actual production of documents. 

SECTION 7. SUSPENSION OF PRACTITIONF,RS CONVIC:rED OF MEDICARE OR MEDICAID 
RELATED CRIMES 

We support the provision for automatic, mandatory suspension ot practi. 
tioners convicted of program-related crimes. The state's discretion to determine 
the length of the suspension should be sufficient to andress situations Where 
'a critical shortage of medical provirJers would 'result from prolonged suspen­
sion. We recommend, however, that it be added that these penalties are not 
inten.ded to be in lieu of any other penalties as provided under state and fed­
eral law. Furthermore, the penalties describl;!d in this section are not to be 
construed so as to prevent a state from taking action against a provider for 
reasons other than conviction of a crime. 

SECT;rON 8. DISCLOSt.rllE., llY PROVIDERS ow OWNERS CONVtCTEI?<>J] CERTAIN OFFENSES 

We support this provision. 

IiIE<Y.rION 9. 'l1EDERAL ACCESS TO 'RECOlIDS 

This amendment to pel'mit fedElral access to Medicaid records in circum­
stanceswhcre State agencies have access is appropriate. Close cooperation 
between federal and state governments should avoid onerous duplicative 1'6-
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quests for information. However, Section 1902 (a) (3) (B) should be further 
,amended to provide access, under reasonable conditions, for federal and state 
investigators, to provider files in the location where they are customarily main-
tained. Such a requirement would aId greatly in the fraud and abuse investiga- \0<' 
tions and would also serve to prevent future abuses. 

SECTION 10. CLAIMS rRoCESSING AND INFORMATION RETRIEVAL SYSTElIS FOR 
MEDICAID PROGRAMS 

This amendment would permit States to provide the required MMIS notice LO 
a sample group of service recipients, instead of the whole population thereof. 
Support of this amendment is warranted. It would help eliminate unnecessary 
expense and effort in implementing the Ml\US system. A sample mailing is com­
pletely l1dequate for the MMIS system to function effectively in discovering and 
jlreventing abuses. 

SECTION 11. :l.IJi .)ICArn AS PAYOR OF LAST RESORT 

A state that chooses to make services available to a group of people that do 
not qnalify for Medicaid should r.ot be penalized with a loss of Medicaid funds 
tor the group which does qualify. We therefore sugg,est that the exceptions 
noted in paragraph (38) be changed to include "(other than P,. member of the 
individual's family or public agency.)" 

In addition to our above comments Oll the specific provisions of the bill, we 
would strongly recommend that the bill be amended to: 

1. Require the Secretary to maintain a central registry and data exchange 
on all providers convicted of Medicaid or Medicare-related criminal offenses 
and to notify all states of such convictions and related suspensions. 

2. Require that whenever the Secretary issues any orders pursuant to the 
prOvisions of Sections 3(a), 6, or 7 of the proposed bill, that he shall submit 
,a notice of such order to the single state agency of each state. 

3. Provide for the authority for termination or suspension of providers from 
.participation in Title XVIII and from participation in all states' Title XIX and 
Title V programs when any state has made a determination to terminate or 
suspend a provider from participation in Medicaid for practices which con­
.stitui:e non-criminal abuses and unacceptable practices. 

4. Require that when seeking restitution for improper medicaid payments, 
the federal gove':nment seek restitution of all e::q)ended public funds, including 
tile fe,deral, state and local shares. 

The portion of H.R. 3 that increases tha penalties for defrauding the Medi­
care and Medicaid programs does not address this important need in coordinat­
ing state and federal anti-fraud and abuse efforts. At p,resent, there is no 
explicit authority for the U.S. Attorney to obtain restitution of the state and 
local portions of Medicaid payments at the same time as the federal portion 
is sought. 

This had led to nn unnecessary and Wasteful duplication of efforts on the 
state and federal levels to obtain restitution of portions of what was, to the 
aervice prOVider, one payment. In certain cases, obtaining restitution of the 
federal portion, together with the application of fines and penalties, has 
exhausted the service provider's fiscal assets and thereby prevented restitution 
of the state and local portions" 

As present, when the states or localities obtain restitution, it is their prac­
tice and obligation to obtain re~titution of the full Medicaid poyments, including 
the federal, state and local shares. The federal government, including the U.S. 
Attorney, should be under a similar obligation. 
. The U.S. Attol'1ley General and his subordinates, the U.S. Attorneys, have 
concluded that the federal False Claims Act authorizes only a suit for restitu­
tion of the federal portion of a fraudulently obtained Medicaid payment. The 
Act should be amended to permit the federal government to require restitution 
of the full Medicaid payments prior to the imposition of any fines or other 
penalties. These requirements should also apply to out-of-court settlements of 
such claims against ~redicaid providers. 

An alternative approach would be to specifically authorize states to join as 
llarties to any federal litigation and/or negotiations for restitution of Medicaid 
payments. This approach is less desirable, however, since it would require 

\:r 



unlleccssary and redundant actions by both the federal and state governments. 
In conclusion, I would like to state New York's total commitment and support 

fo= constructive :reforms in the area of Medicaid fraud and abuse. We feel 
these reforms are obviouSly important, necessary and achievable. Thank you 
once again for the opportunity to comment on this bill. We would be most 
happy to provide any additional information which you think may be helpful. 

The following letter was received in. response to the press release 
announcing the hearing: 

Hon. DAN ROSTI~NKOWSKI, 
OhairmGn, 
Subcommittee on Health, 
Oomm·iUee on Wo;V8 ana Means 
Longw07·th- House Office Bldg., 

· Washington, D.O. 

Ul'I'ION OF A.MERICAN PHYSICIANS, 
San Francisco, GaUf., FeoruGry 14, 19',(,'/. 

DEAR CONGRESSMAN RoSTENKOWSKI: We are in receipt of your communica­
tion reqnesting the testimony of the Union of A.merican Physicians in the matter 
of Medicare-Medicaid A.nti-Fraud and Abuse A.mendments. 

Previous com:rillUnents make it impossible for us to appear personally at 
these hearings scheduled for March 3 and 7, 197-7. 

We wish you to know of our support for any reasonable measure that would 
curtail improper practices by the small minority of health providers Who have 
reflected so unfavorably on our profession. 

Despite the seriousness of these abuses, and the pressing need that they be 
stOpped, however, we retain grave reservations that methods may be adopted 
which will in effect punish the innocent along with the guilty. 

The presumption that the overwhelming majority of the American medical 
profession remains innocent of these heinous practices must provide the founda­
tion on which you build any legislative approach to this problem. The imposi­
iion of burdensorue paperwork, the taking of honesty oaths, and similar 
requirements could well crente a climate in which physidans would be deprived 
of their pride and satisfaction in paJ:ticipating in govemment health programs. 

We are all aware that a program of natiOnalized health insurance lies in 
the near futu:re. The success of any such program raust be dependent on the 
cooperation of the medical profession. If, through prima facie assumptions of 
culpability of doctors, this spirit of cooperation is destroyed, the success of 
all future health care programs could be placed in jeopardy. Will you please 
include this statement in the official record as representing oUr testimony. 

Tl.ia~xol1. for the opportunity to express the opinion of the UAP in this 
mattef.-

Respectfully, 
;i!,U;FORD A. MAROUS, M.D., 

.PreSident. 

UNITED SOOIETIES OF PHYSIOTHERAPISTS INO., 
Marclt 8, '1.977. 

Ron. DANIEL ROSTENKOWSKI, 
Ghatirman, 
Sltbaommittee on Health, 
· Oommittae on WallS and, Means 
Longwo1'th Hot1sc Office Bldg. 
Wa8ltingto:I1J, D.O. 

DEAR HON. ROSTENKOWS:F.."I: The United Societies of Physiotherapists, Inc. 
· wishes to thank the members of the Subcommittee on Health for this oppor­
tunity to present testimony on tbe subject of Medicare-Medicaid Anti-Fraud and 
A.buse Amendments, H.R. 3. The following organizations join with the United 

"Societies of Physiotherapists, Inc. in this presentation: 
C()illlcil of Licensed PhYSiotherapists of New York State. Inc., Alan Leventl!al, 

Ph. T., Chairmall, 1818 Newkirk Avenue, Brooklyn, New York 11226. 
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New Jersey State Physical 'I'herapy Society, Inc .• Patrick Trotta, Ph. T., 
President, 4024 Taylor Road, Fairlawn, New Jersey 07410. 

Physical Therapy Society of Pennsylvania, Alwen DeWald, Ph. T., President, 
1237 Oak Road, Pottsville, Pennsylvallia 17901. ;..J 

Golden State Physical Therapy Association of Cali;fornia, Inc., Merlin L. 
Kemp, Ph.T., President, 809 Chapala Street, Santa Barbara, California 93101. 

Rhode Island Physical Therapy Society, Inc., n.tildreel Doane, Ph.T., President, 
133 Ansdale Road, Cranston, Rhode Island '02910. 

Massachusetts Society of Registered Physical Therapists, Walter Holder, 
Ph.T., President, 480 Washington Street, Norwood, Massachusetts 02062. 

We believe that a major segment of tIle present MedicUl'e system has a built 
in susceptibility to abuse that is grossly unfair to patients requiring physical 
therapy services, t<,e government that pays the bill and the physical therapy 
professionals who provide these e>!sential services. 

The only abuses of the Medicare program that have occurred in which 
physical therapy was an element took place soon after the onset of the Medicare 
program and was confined to nursing homes. It was a direct result of the un­
necessarily cumbersome set-up whereby pllysical therapists were not able to bill 
tor their own services but wp;re forced to bill through the nursing home. The 
nursing home then billed the fiscal intermediary who then billed the govern­
ment. :Each step necessitateC' added cost and left open the door to abuse. Indeed, 
at the onset of the progran. it WD.S advantageous for fiscal intermediaries to 
actively encourage excessive :physical therapy treatment as they made a profit 
from each bill they processed. None of this worked to provide good care for 
patients and, in fact, tended toward a mass production atmosphere even when 
there was ]10 formal abuse. Unfortunately, the profession of physiotherapy was 
identified with this original abuse and still suffers unjustly from this. 

There Lave been some reforms in the system since then, and, indeed, no 
further evidence of abuse by physical therapists since that early time-a state­
ment diflicult to match for most professions. Howeyer, the "provider-uncler 
arrangement" system still exists, still promotes mediocre care not only in 
nursillg homes but ill Home Health Agencies and hospitals as well. Its existence 
in the present Medicare program still provides the opportunity for abuse by the 
mr.ny parties involved and costs the government 2-3 times pel' treatment what 
costs would be if rendered by a private practitioner and billed direetly to the 
fiscal intermediary as other licensed professionals do. A table is included as an 
addenda to the statement showing some comparative C(\sts. 

On the other hand, the private practitioner, worl,ing as an independent 
practitioner under Medicare since PL 92-603 Section 251(a) gave him the 
opportunity to clo so, has hacl an enviable record. (See letter from Blue Shield 
ill addencla as an example). There ha,e been no Cfo"CI> of fraud or ahuse, fees 
havo remainell relatively stable and much less th,1ll when rendered through 
"providers". This applies to the fees charged by private practitioners to non 
Medicare patients as well. The extremely important personal relationships 
between the referring physician, physical therl1pist ancl patient are mai!.1tained. 
This is most often lost in a "provider-under arrangement" set-up where 
patients are assigned and there are always "more patients where the last ones 
came from". In a private practice system the referring doctor and patient retain 
free choice of physical therapist and the' quality of care is extremely high as 
indeed it must be if the private practitioner is to remain in practice. 

The oft expressed concern by the Congress and the Bureau of Health Insur-
ance about frngmentation of service and quality control is well meaning but • ' 
misplaced. Quality is not assured because of additional paperwork and routing 
patients through agencies but by aclhering to high professional standards. It 
can best be monitorecl through PSRO and utilization review mechanisms. We 
are OIl record as offering our services to BRI in this regard. 

We feel that the solution to this problem of higher than necessary costs, 
mediocre quaUty and opportunities for abuse is to eliminate the "provider-uncler 
arrangement" system. It shoulel be replaced by an expansion of the principle in 
Section 251 (a) of PL 92-603 but eliminating the totally unrealistic $100 per 
patient pel' calendar year limitation anel the limitation on locale-now restricted 
to the physical therapist's office 01' tIle patient's home. This would allow the 
physical therapist to function in the same manner as other professionals. Hos-
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pitals and other providers would ]Jave tlle optiou of either having salaried staff 
or utillzing private practitioners-but the private practitioners would do their 
own billing, absorb their own overhead and l'eimbursement would be the same 
as for other professionals such as physicians, podiatrists and chiropractors. 
Studies have shown that hospitals, for example, have far lower costs for 
physicial therapy services with greater flexibility of hours when utilizing 
private practitioners than with the standard salaried department. 

Under the system we recommend, patients would haTe the option of receiving 
care in the most convenient setting by a physical therapist of their choice-and 
the costs wOuld be far lower. This would ill no way eliminate the requirement 
in all states that physical therapy treatment be rendered upon the referral of 
a duly licensed physician. Physical therapy private practitioners servicing a 
hospital, for example, would have to meet the same standards and follow the 
same rules as in a salaried situation. There is no basis for the argument that 
quality of care would be lessened. On the contrary, quality would be greatly 
enhanced, costs would be lowered anc1 because of the remo,al of unnecessary 
unproductive middlemen the possibilities of abuse are greatly lessened. 

We feel the American public deserves a better system of phySical therapy care 
than the one now part of the l\redicare program. The program we recommend 
would be far superior-and yet less costly. ,Ve urge the Congress to give it 
serious consideration. We stand I'eady to assist in all possible ways. 

Sincerely yours, 

Enclosures. 

Nama of institution 

.ALAN LEVEN'I"H.AL, Ph,T., 
Ohairman, Oommittee on NationaZ Legislative MatteI'S. 

SUMMARY OF CHARGES 

lAmounts in dollars1 

O.P.D. charge House call 

Methodist Hospital of Brooklyn_. _________________________ 34_____________________________________ 34 

~~~~11i~~~kI{f~~~~i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ il~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~:::~~~~ 
New York Hospital: , Therapeutic exercise (gy-m pabent) ____________________ 35 ________________________________________________ _ 

Physical therapy modalities (clinic patlen!)------------- 30.50 _______________________________________ • ___ _ Full manual muscle tesL _________________ • __________ 41.50 _______________ • ______ • ____________________ _ 
Chronaxie __________________________________________ 28 ________ • ___________ • ___________________________ _ 

6~:;~Pp~~fc~r?kOrapy:::::::::::=:::=::::::::::::::: ~ho __ -:::::=::::::::::::::::::=::::::=::::=::= Rehab class (example: mastectomy class). ___________ 22_. ___________________________________________ _ 
Nerve conduction velocity ___________________ __ ______ 28 ________________________________________________ _ 
Physical therapy additional (gym patient who also re- 21 (in addition to 35) ••••••••• ___ ••• _. ____ • _________ _ 

celves a modality other than hot pack, paraffin, or 
whirlpool). Nassau County Medical Center ._. ____________ • ____ • ____ ._ 25 _______________________________________________ ._ 

North ShofO ___________________________________________ 17.50 + 7.50/modallty' _____________________________ _ 
Glen Cove ______________________________________________ 18 ______ .• _____________________ c __________________ _ 
South Nassau Communities __ •• _________________________ 15 + 7.50/modality ,_ ••• ____________________________ _ 
LI. Jewish HMG_. _________ . ___________________________ 17.50-20-22_ •• _____________________ • _____________ _ 

~~~¥n~~,~~hG~~:;~{~~~:::::::::=:=::::::::::=:::::::::: j~~4k:::::::::::::::::::::::::::::::=:::::::::::: Hempstead General _____________________________________ 10 1st modality + 4 additional modality , _____ ~ ________ _ 
Visiting nurses, town of oyster Bay_._.___________________________________________________________ 30 

.JJ j Most Ireatment sessions necessitate 3 Of modalities; i.e. heat, massage, exercise, etc. 

Sm.n.rARY OF CHARGES 

Most privately practicing Physiotherapists cllarge approximately $15-20 pe.l' 
office visit, inclusive of all modalities. HOme visits rtlU from $20-25. In some 
instances, the first office visit is higher because of the testing, evaluation and 
initial clerical wo):k involved. 

87-626-77--32 



490 

BLUE SmELD OF WESTERN NEW YORK, INC., 

. JoINT COMMITTEE OF WESTERN NEW YonK 
PHYSICAL THERAPISTS, 
Blt!Jalo, .N.Y. 

Bttf]alo, N.Y., November 17, 1976 . 

Attention: G. IlL Foigelman, Ph.T., Chairman, 
Professional Relations. 

DF..A..i? Dn. FOIGELMAN: In response to your letter of November 15, 1976, I am 
pleaseJ to advise you that Blue Shield of Western New York has not uncovered 
any evidence of abuse in the processing of claims for physicial therapy. This 
holds true in both our regular lines of busi.ness and Medicare B. 

For your edification, I am enclosing a booklet which describes the methods 
used in our Post Payment review system which you should find quite inter­
.esting. 

Yours truly, 

Enclosure. 

REUBEN R. KAISER, DMPT, 
Buffalo, N.Y. 

HENRY F. BECKER, 
'Vice PreSident, Elwtemal Operations. 

KENMOR!,;, N.Y., Deccmbel' 16, 1976. 

DEAR DR. KAISER: I was VE'ry sorry to receive your letter informing me that 
you no longer will he able to accept me as a patient. 

The physical therapy you have been giving me as a home bound Multiple 
Sclerosis patient has helped me very much. I have been able to use the wallm).' 
quite often in place of the wheelchair since taking treatment from you. I have 
used other agencies and other pl1ysicial therapists in the past but I haven't 
noticed any improvement as I have with you. Now I find thl:lt I will not be 
cov~j:ed by Medicare any longer because I have used $100 allotted me, which 
in reality is only $80, because of the 80% co-insurance clause. In J·anu~ry I 
will again be eligible for $100 worth of home physical therapy minus the 20% 
and minus deductible. 

I certainly understand and cannot blame you for your policy, but where 
does that leave me? Isn't there anything that can be done to change the law? 
Why should I have to take physical therapy from an agency who does not give 
li.'e first class treatment? Why should I be forced to go to a hospital for out­
:t1.'1I:ient physical therapy when it would be such a hardship for me? 

I feel as though my freedom of choice is being taken away from me by not 
being able to have you as un independent practitioner in physical therapy. 

I would like to thank you for all the help you have given me in the past? 
Sincerely, 

HELENE E. RUDIN. 

DECE1>rBER 20, 1976. 
DR. KAISER: This letter is being written on behalf one one of your patients i 

Mrs. Anna Goodman, to e:A-press her family's concern over the seemingly dis­
criminatory stratification of Medicare applicants according to the gravity' of 
their afiliction. It is a convoluted logic which allows patients, who do not re­
quire the acute care facilities of a hospital any longer, to be penalized for 
making such progress. Many conditions, as I'm sure you are aware, require 
extenlled periods of physical therapy (in particular) to promote the most com-
plete recovery possible. Obviously, the maximum award of eighty dollars per~ .. , 
year is not sufficient, since this reimburses the patient for at most four house < 

calls by the therapist. These additional fil1ancial and resulting emotional 
strains certainly do nothing but discourage the patient. Indeed, why not reward 

. those families willing to support and undertake this secondary care for their 
members? It would certainly.encourage more tamilies to participate and con­
sequently raise the quality of care in many overburdened hospitals. One Plight 
even speculate as to the probable positive financial ramifications both insatu-
tional and individual. I most heartedly encourage you to secure and develop a 
more ethical and economical health insurance (Le., Medicare) disburser,lent 
p~a . 

Respectively, 
SANFORD BLoo . .II. 
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WALKER COUNTY HOSPITAL DISTRIOT, 
Wal1cer Oottntv, Teal., Maroh 1, 1917. 

HOUSE COMJlIlTTEE ON W.A.YS AND MEANS, 
SUBCOMMITTEE ON HEALTH, 
House ot Representatives, 
Longworth HOltSe Office 'BttiltJ"ng, 
Washington, D.O. 

GENTLEMEN: Walker County Hospital District of Walker County, Texas, is a 
J.)olitical subdivision of the State of Texas, created by vote of the duly quaUfied 
electors of Walker County, Texas, and operating pursuant to the Walker 
:County Hospital District .Act (the ".Act"), Texas Laws 1971, 62nd Legislature, 
Regular Session, Chapter 848, Page 2583, et seq., a.nd Article IX, Section 9 of 
the Constitution of the State of Texas. The District overlays all of Walker 
.Oounty, Texas, and is charged by the .Act and the Constitution with "the full 
responsibility for providing hospital care for its needy inhabitants." In orda' 
to perform this constitutional and statutory function, the District is authorized 
to purchase, construct, acquire, repair or renovate bUildings anu improvements 
.and to equip and administer the same fOr hospital purposes. Further, the Dis­
trict is authorized to levy annual taxes, at a rate not to excecu. $.75 on the 
$100 vr-Iuation of all taxable property within the District, for the purposes 
·of (i) meeting the requirements of the District's bOnds and other indebtedness 
to the extent that such are payable from taxes, (ii) I>roviding for the District's 
maintenance and operating expenses, and (iii) making improvements and addi­
tions to the District's hospital facilities. The District presently owns a 112 bed 
acute care general hospital and, in the near future, intends to construct a 140 
bed rcplacement facility. Approximately ten percent (10%) of the total rev­
enues generated by operation of the existing hospital during 1076 took the form 
·of reimbursement from Medicaid for hospital care to Medicaid eligible patients. 

AS Chairman of the Board of Hospital Managers of the District, I would like 
to register my concern regarding the potential impact of House Resolution 3 
upon the operation of the District and to respectfully request a darification of 
Section 11 of the Resolution, which would amend Section 1902 (a) of the Social 
'Security Act by inserting the following subparagraph: 

(38) provide that no expenditure may be made under the plan with respect 
to care or services 'Provided to an individual under the plan to the extent that 
alW agenay, O1,!}an-ization, or other pe1"SOn (other than a member of the in­

'(lividual's family) WOtaa have bee1t obligated: by a State Zata or oontract .to 
pl'ovide suol~ cm'e 01' services but for a provision of the State law or contract 
which limits or excludes such obligation beca'lse the individual is eligible for 
or receives care or services under the plan. (Italic added.) 

Should the Resolution be enacted in its preseni; form, the foregoing prOvision 
·could burden the District with the full obligation of providing hospital care 
to its needy inhabitants with no reimbursement for the costs of providing care 
for Medicaid eligible patients. Such a result would occur if it was determined 
that the District, having a constitutional and stav..1tol'Y obligation to provide 
hospital care to its needy inhabitants, falls within the definition of "any 
agency, organization, or other person * * >I< obligated lJy a State law'" * '" to pro­
vide such care or services >I< >I< *." If the Resolution were so construed, the Dis­
trict would not be entitled to :Medicaid reimbursement while the hospitals 
within the District's neighboring counties,which do not have hospital districts 
01' other public agencies having similarly stated obligations under- State law to 
lwovide care to the ncr.ay, would be entitled to .reimbursement for the costs of 
providing care to Medicaid eligible patients. Similarly, hospitals in an adjoin­
ing state whose la.w does 110t impose any obligation to provide care to the needy 
would be elig\ble for Medicaid reimbursement. In effect" then the Resolution 
'would have the effect of rewarding states or political subdiviSions of states for 
not attending to the hospital needs of the poor. Surr,ly, such a check.erboard 
.application of the Medicaid progra.m. is not in the best interestso:e thepeo1!le 
.of the State of Texas nor of the nation as a whole. In addition, the Resolution 
could prevent the District's issuance of revenue bonds in order to Jinance. the 
construction of a much needed replacement facility since without Medicaid 
Teimbursement the District will be 'Unable to demonstrate a stream of revenue 
,adequate to pay the principal and interest on its bonds and the operation and 
maintenance e~:penses of its hospital. 
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The Act and the state Constibution do not limit the District's responsibility 
to provide care to the needy such that the District is obligated only to the 
extent that the Medicaid plan will not provide for such care. Accordingly, it 
could be argued that since the District'!,; responsibility is not limited, Section 11 
of the Resolution will not apply. Such an argument seems specious, however, 
if the legi!llative intent is to cause the Medicaid plan to function as payor of 
last resort where a local political subdivision has assured the responsibility of 
assisting in the provision of hospital care to the needy. 

On behalf of the Walker County Hospital District of Walker County, Texas, 
I respectfnlly request that the wording of Section 11 of the Resolution be 
amended s\lch that pOlitical subdivisions like the District will clearly not be 
included within the definition of "agency, organization or other person ... 
obligated ..• to provide such care or services." Such an amendment is essential 
in order for this District to provide an adequate hospital system to serve its 
needy inhabitants. 

Respectfuly submitted. 
BOLEY F. O'BANNON, 

Ohai1"man, Bom'u of Hospital Managers. 

STATElfENT OF SAMUEL B. WALLACE, WASFIINGTON, D.C. 

Mr. Chairman and members and chairman of the Subcommittees On Health, 
this brief exposition is, I believe related directly to the Medicaid and l\fedicare 
Hearings now being conducted by the Oommittees cOlIcerning the medicaid and 
medicare fraud. 

What follows ;is a brief treatise on the antibiotics in which some of the find­
ings of medical research, as recorded by the FDA in the Code of Federal Regu­
lations and the Federal Register ar.e setforth. 

At first Sight anyone rt'ading this might ask the question "What does a brief 
treatise on FDA Researcll and CeTtification of the Antibiotics have to do with 
mecUcaid and meclicare fraud~" Two programs which are funded by the Federal 
Government. 

TIl'"' answer is a great deal. Fraud has been defined as a deception and the 
taking from. another something of value or worth. It may be money, property 
or health or anything of value. Fraud in medicare and medi:!~i:'i could refer 
to tile patient recipient who abuses his medicare-medicaid privileges or it could 
refE'r to the provider of medicaid-medicare service or treatment-the hospital 
or the doctor who collects more payments for treatment or services than the 
doctor or the hosJ;lital performs. Or it can refer to an Administrator in the 
Health Care Field who initiates programs that are inefl't,ctive and not work­
able. Such as the recent controversial "Swine-Flu Program." 

In December 1975 when I appeared before the Subcommittee on Health of the 
House Walys and Means Committee, I indicated in a very small exposition of 
several pages of the success achieved by the proper application of small quan­
tities of antibiotics to the sIck while working f~om time to time as a medical 
technician in Brazil. I indicated that I had discovered in the importane and the 
effectiveness of treating common illnesses through application of antibiotic 
capsules and nose drops which antibiotic medicines were available by law to 
tIle general public in Brazil. I also indicated the amazh~g times of cure achieved 
by the proper application of antibiotic medicines. Results that· were achieved \\. ;, 
by p'rimarily applying :small quantities of the antibiotic to it:) immecliate area 
of the illness, For respiratory :illnesses, generally, this w~~~ 'found to be by 
application of the antibiotic to the nose or in some cases orally. 

I also indicated that my e..'i:perience llUd shown that such cures that resulted 
by applying the alltibioticsin nose-drop form usually occurred in three days 
time for such illnesses as serious cases of influenza 01' pneumonia. lIfy experi­
ence also indicated that 1% grams of antibiotic per ounce of decongestant solu-
tion when applied three to four times per day would guarantee the same results ,.., 
or even favorable results in shorter periods of time. 

I now wish to itldicate that based on Jj'DA findings the medicare andmedicahl 
services art:' not presently geared by the law to take advantage of the scientific 
findings of research done by the pharmaceutical manufacturers and by the FDA 
and by competent physicians for the past twenty years. Said findingsbaving 
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been partially recorded in the Code of Federal Regulations and the Federal 
Register besides the information of FDA. Researchers ;recorded in other places 
by the FDA.. 

Because this work by medical researchers and laboratory technicians is 
partiully recorded by the. FDA. in the Code of Federal Regulations and has 
been so recorded for the past twenty years, clearly indicating that treatment 
using the antibiotics should be generally be the first treatment for many com­
mon illnesses. I now suggest that the law with· respect to medical fraud be 
made sufficiently explicit so that doctors can be required by law to prescribe 
such medicines-first-before relying on the less reliable and /lcientincally less 
certain medicines, treatments and procedures to produce the desired cure :for 
the illness of the patient, 

To some members of the medical profession such a law might seem to be 
arbitrary and unfair. Yet I pose this question. Should a doctor who receives 
federal or state funds or even a private fee be permitted to administer second­
rate remedies or to prescribe second rate cures that .are scientifically and 
medically less than adequate in the treatment of illnesses? I think not. Particu­
larly when the reputable and recognized pharmaceutical laboratories and the 
FDA. have SCientifically determined· and attested to the effectiveness of the 
antibiotics ill treating a wide variety of various illnesses and the FDA. has 
reviewed and scientifically verified the findings of research from both sources 
and have Certified to the "Efficacy and Safety" of the Antibiotic medicines 
when used for the treating of commOll illnesses. 

The law should make it clear that the doctor who deliberately withholds 
from the sick patient the proper scientifically pro,'en remedy without good 
cause and who prescribes less effective medicine or more elaborate and often 
times unnecessary h·eatment should be made to anSwer for his professional 
abuse, particularly when such acts are knowing and deliberate and are the 
result .of the failure to deliver the services to the patient for which the doctor 
or the hospital has contracted to deliver by agreement with the government, 
federal, city or state or even the patient. 

It should be obvious that the doctor who deliberately withhulds the proper 
medicine particularly when it has been certified by tIle FDA. as effective has 
in effect committed an act of fraud and negligence. Tl1is fact is today partially 
l'ecognized in some states such as l\lassachusettes where doctQrs are period­
ieany tested to determine whether they still know the most moa\ern mediCines 
and the most modern medical techniques for the most effective treatment of 
the ills of the patient. 

The problem is, however, that there is now no law that make it mandatory 
that the doctor provide the recommended treatment and as a re:mlt, it is still 
possible for the doctor prescribe deliberately the wrong medicine l~nd sometimes 
to offer such procedures as unnecessary surgery. 

The patient who has been wronged whell the doctor suggested the wrong 
medicine or improper treatment has 110 recourse except malpractice suits after 
the fact of the mal-prescribed treatment or actual procedure. Which is. like 
locking the barn after the horse has been stolen. 

T.b.e same problem is true for other providers of healtll ser'f'ices including 
even the government when it knowingly sets-up heatlh pl'ograms whIch do not 
effectively provide the proper vehicle far health care treatme)1t l~long the lines 
scil;ntifically recognized as acceptable, but inr,tead, initiate prog:rttmS of risky 
Qr scientifically dul)ious yalue. Such programs when they are at I3cr!oui:l odds 
with medically acceptable and SCientifically proven medical practice can also 
be considered as either fraudulent or negligent; and as such, they represent a 
misapplication of public funds. 

It is ironic but true that a medicaid or medicare patiellt or any paying or 
non-paying patient has no guarantee that he will receiVe the proper medi,cal 
treatment if he visits a doctor or a hospital. Nor do all states require by law 
that the doctor is required to use the best method of tl'eiLtment and remedy 
possible 110r are doctors required by law to use those medicinl?s certified as 
effective i)1 treating the sick, not even when such medicines have been certified 
as safe and effective by the FDA. of the feo.eral government. And today, in 
general, a doctor is as free to prescribe an aspirin for a serioUF) cold or pneu" 
monia as he is to prescribe a Certified Alitibiotic Medicine, And this despite 
twenty years of Certification of Antibiotics as effeoti've and sate in the treat~ 
ment of such illnesses, 
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r therefore shall indicate the FDA findings and r hope to indicate that the 
FDA itself has in fact laid down the legal basis for requiring that the physi­
cian prescribe the antibiotics for most common illnesses. 

We will therrt;ore review briefly the JJ'DA tests of Antibiotics and its meth­
ods of Certification of those medicines based upon scientific tests which it has 
recorded and which are also available in various reputable Medical Journals. 
A list of which is included in this appendix. 

r wish to state emphaticaU"" that evidence of this scientific testing and the 
Certification of test results is v.s I have said before, to be found in the Federal 
Regulations beginning at least as far back as 1955 under Title '21 of the Gode 
Of FC'dera~ Regulations, Ghapter 1, SlI,bchapter .430.10 "Gode of Fede1"a~ Regu­
lations October 10, 1962." 

"(a) Prior to the enactment of the 1962 auendments to Federal Food and 
Drugs and Cosmetics ACT, the only antibiotic drugs required to be submitted 
to the FDA certification were those medicines containing penicillin strepto­
mycin, chloretetracyclin, chloramphenicol or bacitracin or any derivacive of 
these antibiotics. Scientific proof of the safety am], efficacy (of the a1ttibiotics) 
1cas reqtti1·ed." 

In 1972 the FDA published in the Federal Register and for the Code of Fed­
eral Regulations Title 21, Food and Drugs, Part 141. Tests and Methods of 
Assay of Antibiotic and Antibiotic containing Drugs. These tests included tests 
as to the antibiotics "safety and efficacy." Some of the tests listed included: 
under Subpart A-Biological Test Methods and under 141.5, Safety Test. And 
under Subpart B. "Microbiological agar tests which tests came to term when 
the antibiotic was placed. in contact with the test organism. 

In 141.1.10 of the Federal Regulations the FDA in the Microbiological Test 
lists the Antibiotic to be tested, the meclia sustaining the micro-organism and 
the name of the test organism or disease and the incubation temperature, etc. 
For reasons of brevity, I shall list only the principle antibiotics listed by the 
FDA prior to 1962. Penicillin, streptomycin, chlortetracyclin, chloramphenicol,. 
bacitracin whose efficacy and safety were tested and proved SCientifically as 
were a host of other antibiotics by the FDA at a later date. 

The follOwing are only the antibiotics that the FDA Certified to be "Effica­
cious and Safe" prior to 1962, since the list of antibiotic medicines that FDA 
now Certifies 11.'3 "Efficacious and Safe" is now much longer-. 

Antibiotic Test Oranism 
Penicillin A Staphylocus Aurous 
Chloretracylin B BacHus SubtilIis 
Chloramphenicol G Bacillus Cereus Val'. ~rycoidos 
Bacutracin B Sarcina Subfiava 

(The culture medium being designated as a nutrient such as yeast, or beef 
extract plus distilled water.) 

The Antibiotics in this list as well as many others were tested by the FDA· 
for both their safety and effectiveness against a specified organism and only 
when the medicine proved scientifically effective and safe for treatment of 
human beings by the ll'DA research scientists were 3uch medicines Certified 
by the FDA as being effective and safe. I have used those antibiotics listed 
above because they were tested in 1955 and they have been subsquently tested 
time and time again to verify their strength potency and safety by the FDA. 
And the FDA has continued to Certify those medicines as· both "safe anit 
effective." 

The ordinary reader may wonder wlly I did not go into detail concerning the 
laboratory tests conducted by the FDA with regard to the efficacy and safety 
of the antibiotic medicines. The principle reason is that the tests speak for 
themselves and have been held to be reliable by government researchers, the­
pharmaceutical laboratories, by reputable medical societies and by competent 
doctors who have often written for leading medical journals. (A list of which -
is included as having been designated as reliable by the FDA. This list is en-. 
closed in the appendix as is the verbatim copy of several FDA Tests for-· 
"efficacy and, safety" of the antibiotics as published in the Federal Register 
and the Code of Federal Regulations.) 

Thus there is no question concerning the scientific evidence of the effective­
ness of these medicines. llLlld it is also true that the FDA has also tested the 
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antibiotics on humans ana animals and it has done so before certifying their 
effectiveness and safety. 

The real problem, again, would seem to be why are not these antibiotic 
medicines widely used in the treatment and cure of most ordinary illnesses on. 
a wide scale? 

To that question I can give no satisfactory answer. I can only indicate that 
there is a certain irrationality in the medlcal profession when they largely fail 
to prescribe those medicines which all scientific evidence indicates are effecti"e 
in treating ordinary common illnel:!ses and which the pharmaceutical labora­
tories and the federal government Certify that such medicines are effective and 
safe for the treatment of various illnesses. And I suspect that this fact of the 
doctors refusal to use thp, antibiotics widely is one of the ::;rinciple factors that 
accounts for the extremely high cost of medical care as well as its general 
overall ineffectiveness as a profession which can be illustrated by stUdy of 
Census Burellu statistics for the past twenty years which has not changed sub­
stantially for deaths due to common respiratory illnesses and other such ill­
nesses for the past twenty years. And this, despite the discovery, but not the 
general use of the antibiotics for common illnesses and in particular for 1'e8-
piratory illnesses. This reluctance or superstition on the part of the American 
Medical Profession as a whole as to the use of the antibiotics for ordinary ill­
nesses. This may explain the wide disparity in medical costs in the United' 
States as compared to other industrial nations and the lack of overall effec­
tiveness in treating orciinary illnesses which may be compared to the better 
results obtained in those countries wh",re antibiot ()S are extensively pre:scribed 
and used for the treatment of ordinary illnesses. 

To say tbe doctorJ3 shown lmow better is a plain statement of fact. They do 
know better as evide'l1ced by their writings in medical jo{'rrnals, pharmaceutical 
manufacturers and the FDA who swear to their "efficacy." 

But if this were not enough, there is also. the fitct that Antibiotics are also 
used by laboratory methods of which most doctors are familiar for the diagnosis 
of diseaRe. 

And for evidence of this rf!ader 'is referred to Title 21, Code of the Federal 
Regulations, Subchapter Cj Purt 147, entitled: "Antibiotic.'l lntenned for use in 
the laboratory diagnosis of disease." . 

And in these tests the antibiotics were tested as antibiotic discs which discs 
are tested for their potency or strength and sensitivity for future use as diag­
nostic tools to test the strength of the medicine and the strength of the medical 
sl.eciman in the laboratory or in the doctor's own limited laboratory, 

The important point here is that this is an acceptable testing method which 
doctors and laboratory techniciuns use the effectiveness of the antibiotics 
against various organisms. 

After such tests any doctor who without good reason fails to prescribe .an: 
antibiotic is acting in a manner that ""ould be construed in my opinion as 
criminnlly negligent. 

And if there is any doctor anywhere in the United !3tates who does 1)ot 
know of the work of the FDA particularly as it is related to antibiotics or who· 
has no knowledge of the laboratory diagnostic tools in the form of antibiotic 
discs by which the laboratory technicians and doctors can, if they chotlse' 
diagnose various illnesses scientifically with respect-to their treatability . by 
antihioti.cs and other equivalent medicines then such a doctor would nave 11: 
difficult time proving that he had ever attended medical school or practiG'ed 
his internship. 

There is also the legal problem of the laws of the United States which Pl:'e­
vent purchasing antibiotics in small qua.ntities without a doctor's prescl'ipti,Jm' ; 
which is a twofold problem, since doctor's do not often prescdtl~ snch me(:\i­
cines even though the federal government has Certified their· 'cjficaall ana· 
safety" for the treatment of ordinary illnesses. 

The conflict of laws in this area is made particularly obvious when one con- . 
siders the fact that in 1973 the FDA. recommended in Title 21 of the Code of.· 
Federal· Regulations, Subchapter 121.208, Parts 10 to 129 under Subchapter 
"Antibiotics for Animals" for the pre-vention of diseases in animals as a pre- I 

ventive medicine: 
Quote: "So many grams pel' ton of food for chicl{ens and turkeys, {elsewher~' 

and in other years the FDA recommends the same antibiotics for preventive­
medicines are not recommended as preventative medicines for children and in;. 
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This particular irony is evident 'When one considers the fact that such 
medicines are not recommended as preventive medicines for children and in 
particular new-born children who have in the United States a relatively high 
rate of mor.tality as opposed to other countries with the s(:~e or similar 
standard of liVing, where anl-j'>lotics are given to infants a short time after 
their birth. And it is il1terestin .0 note that expectant mothers are guveb snakk 
quantities of the milder antibioLiCS many months before the birth of the child 
that makes for an easier delivery and a healthier baby and quicker healing 
process for the new mother. 

It would appear from this that the author has gone a long way from medi­
caid or medicare. fraud in this exposition. Not so. 

The author has indicated that the FDA Certifies that the antibiotics are safe 
and efficacious for use in treating a wide range of eommon and not so Cl)Jll­
man illnesses. That the FDA and the pharmaceutical laboratories test various 
antibiotics and various batches of such medicines-samples which it Certifies as 
"Safe and Efficacious", after scientifically praYing that fact from tests on 
animals in the laboratory and in con.trolled tests on human beings. The anLi­
biotics are also Certified by the FDA and used in medical laboratories and 
occasionally by physicians as diagnostic tools to detcarmine 01' to help in the 
determining of the type of the organism which the doctor has encountered 
in the medical specimen taken from the patien;; and which type of medicine 
according to in Vitro Tests will prove most effective in treating the illnesses 
which causes the patient to be sick. 

I might add that these tests as well as many other numerous laboratory 
tests are not infallible but they are SCientifically best that meclical science has 
to offer in the hands of a competent medical laboratory technician and a 
competent and honest physician. 

And it may reasonably be inferred that any doctor who without good 
cause turns his back on the );'roper treatment of Ins patients for the illness by 
use or prescription of antibiotics or other proven medicines is in fact turning 
his back 011 relatively sound and certain scientific medical evidence. And 
generally when such a doctor T'.'escribes some other medicine that proves far 
less effective than the known nntihiotics then such a doctor is indeed perpetrat­
L'lg fraud on his patients. And any hospital or agency which collects money 
for inadequate treatment for an illness for which there is a Certifiable and 
Scientifically proven adequate medicine or treatment is in fact perpetrating 
fraud and negligence. 

Thus the proposed new n.R. 3 "to strengthen the capabilit·y of the government 
to detect, prosecute and punish fraudulent activities under the medicare and 
medicaid programs, and for other purposes is a good law. And in particular the 
proVisions of section 1877 (a) of the Social Security Law as proposed which is 
to be amended by Section 4 of H.R. 3" shall be guilty ... (of fraud) with severe 
penal ties. 

However, there arises the question of whether the medical profession and 
medicine as it is practiced in the Unii.ed States c01rld withstand such a law 
due to su('n severe penalties whic~ -;-"oul<l in turn pose as severe obstacles to 
the practice of medicine by most doctors, (as it is now practiced) in the 
United States. 

I do, however, feel that if the law were passed and interpretild and enforced 
in the manner indicated by the law itself that C;ere woulli be far fewer 
unnecessUl;y operations, the number of deaths due to respiratory illnesses would 
decline by as much as 70 or 80% and the rates of live births would increase 
substantilllly provided of courl'e that the doctors were required to prescribe 
n.ntibiotics when they are necessary, even for patients with ordinary illnesses. 

I might. add that I also agree with the spokesman for the United Auto 
Worlcers, lIfr. Glasser who suggested that a ten thousand dollar ft.ae and five 
years ill jail might be a little harsh for someone who borrowed or forged a 
medicaid or medicare card bo.cause he could not get the proper medical care or 
treatment as a sick person when he needed such care. And I agree also that 
the remedy for such a problem is a National Health Insurance for all citizens. 
And a systemot Public Health similar to that in Puerto Rico where the anti~ 
biotics are readily prescribed by the physician for ordinary illness and those': 
patients who ha.ve reason to' believe that such medicines certified by the FDA 
as being effective are effective and can help them in the treatment for their 
particular common illnesses whether it: be a cold, or all eye infection: or: even a . 
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tooth ache or indigestion' or other common illnesses such as the mumps or 
measles. In PUel·to Rico the Antibiotics and other needed medicines can be 
obtlrlned at the pharmacy of the 'Public Health Center located in various 
communities on the island. And generally the physicians approval of the 
patient's request for antibiotics is automatic upon request. 

It is also noteworthy that Puerto Rico has a lower mortality rate for its 
general ptlJ)ulation than does the United States despite the fact that it has a 
substantially lower standard of living. Puerto Rico also bas a much lower 
infant mortality rate and a far higher rate of recovery from cancer because the 
doctors there generally prescribe antibio'tics for the treatment of cancer. 

In my opinion any medicaid or medicare program or any National Health 
Insurance Program that does not- make room for the dispensing of antibiotics 
for ordinary illnesses either on a doctors' prescription or the patients request 
when the need is shown is in fact a fraudulent program in which the best 
medicines that science has devised may not be made available to the prospec­
tive patient and thus to some extent any sucll program will inVOlve large 
amounts of wasted money without generally or f(l'· ·the most part providing the 
necessary remedies to the sick patients of the system. 

JOSEPH: CALIFANO, 
S(1cretary Of HEW: 

WASHINGTON, D.C., li'evruarll 9, 1911. 

Alcl.cer to SE'cretary vi!:. Theodore Chandler, his information officer with HEW. 
I, Samuel B. Wallace, affirm that having previously petitioned the former 

Secretary of HEW David Matthews to make available the known certified by 
FDA antibiotics for general sale to the public. And upon delivery of petition 
and also upon previous failure of Secretary of HEW.David Matthews to gl'iint 
an interview on this subject and concerning the Swine Flu Program I instituted 
a class action suit in U.S. District Court, Washington, D.C. 

I affirm that today on February 9, 1977, I requested an interview with rhe 
Secretary of J:IEW in wIDch I requested, in writing,' 3. brief interview of ten 
minutes with him to diSC'llSS the Swine Flu Program and the poscibility of an 
acceptable alternative to the Swine Flu Program based upon 20 years' work 
(and research), by the FDA as recorded in the Federal Register. 

I was referred to the office of Mr. Dixon (or Doctor Dixon?), who is in 
chu.ge of the Swine Flu Program....."he also was not available-and his office 
referred me to 1\11'. Theodore Chandler. one of the Inf{lXInation Officers with whom 
I discussed briefly the Swine Flu Program and some of the issues raised by those 
who objected to the program and I simply indicated that those objections, with 
regard to treatability of respiratory illnesses by use of antibiotics in capsule 
toXIn, were to be found in the Federal Register which indicates that the FDA 
nas certified to efficacy of the antibiotics such ,as tetracyclin and penicillin in 
treating respiratory illness such as in:fiuenza of all types for many, many years. 

I also indicated that as I have previously indicated to both the former Secre­
taries and to the Disease Control Center, Atlanta, Georgia, that there is an even 
more effectiv.e treatl1l;:;nt for reSpiratory. illnesses based upon 1% grams of anti­
biotics such as penicillin or tetracyclin in solution of one ounce distilled water 
01' in It known and approved nasal antidecongestant in which the more seriolls 
cases of influenza are curable within three days' time. This treatment proved 
100 percent effective when I used it personally and treating' others ~ho were ill 
with all types of respiratory that encountered in Brazil. 

I also indicated that resumption of a swine flu program in the face of a known 
acceptable alternative-antibiotics administered in callsule or nose drop form­
the swine flu program ·ev:eu.ill the few borderline cases that the swine flu vac­
cine or the swine flu. vaccine in combination or even the influenza vaccine Which 
when applied to those individuals who do represent; a.small portion of those 
inoculated-thE'n the government would be responsible for their negligent death 
when that death occurred as a resu1t of inoculation by any of flu vaccines when 
there was an acceptable alternative as indicated by FDA in the FederhlEeg­
ister-namely; the treatment and cure of in.:fiuenza and respiratory illn",is>!es by 
means of application of antibiotic capsules or solutions of nose drops . 

.A:ffirmed, . 
SAMUl!:L B. W.ALLAOE . 
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CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 

Washington, D.O., Februar1/14, 19"17., 

Ohai1'man, Health Subcomm'ittee, Ways ana Mean~ Oomn~ittee, 
Ho;&so of RepresC1~tatives, Washington, D.O. 

DEAR MR. CHAIRUAN: Please :find attached It copy of a letter, just received, 
from my Constituent, Miss Marie Wilmeth, 533 College Drive, Abilene, Texas 
'79601. 

.As you will note, 1\fiss Wilmeth is concerned about abuses of the Medicare 
and Medicaid programs and ::;l.t" has asked that I pass along her views to the 
appropriate Committees. It is my understanding that your Subcommittee, along 
with tile Subcommittee on Health and the Environment, will be conducting 
jOint hearings on March 3 and 7 to discuss abuses of the two programs. I will 
,deeply appreciate your consideration of }\IIiss 'Wilmeth's views at the appro­
priate time. 

'With my thanks anci good wishes, I remain 
Sincerely yours. 

Enclosure. 

:Mr. OMAR BURLESON, 
Oongress1nfLn,l7th Teams District, 
% House Post Office, Washington, D.O. 

O:UAR BURLESON. 

.Anrr,El\"E TEx" Febl'lla1'y 11, 19"1"1. 

DEAR MR. BURLESON: I do not know tile name of tIle comm.ittee, nor its chair­
man, who is studying abuse and fraud in Medicaid and Medicare, but perhaps 
you can pass this letter on to that committee. 

At least according to the news media the investigation seems to be directed at 
fraud perpetrated by doctors and other medical personnel. But the fraud com­
mitted by the recipients of Medicaid should also be looked into. Apparently 
there are a number of people, particularly older people, who transfer their assets 
to others in order to become eligible for Medicaid. There seems to be little 
investigation of applicants for :rvredicaid. With so much of the taxpayers' money 
invol\'ed I think a thorough investigation should be made of each applicant, 
inclnding his asse!;., and income tax return for at least two years prior to his 
application for Medicaid. If there are laws that prevent such investigation. they 
should be repealed. Why should an individual's J:ight to privacy enable him to 
cheat the taxpayer: 

Sincerely yours, 
MARIE WILMETH. 

AJ.IERICAN INSTITUTE OF CERTIFIED PURLIC ACCOUNTANTS 
Washington, D.O., May 12,197"1.' 

llon. PAUL a. ROGERS, . 
Ohairman, Sltbcomnzittoe on Healt7b ana the EnVironment, Oommittee on Intm'­

state ana Fore'ign Oommerce, V.S. HOI/se Of ReJ.lrese1ttatives, Washing­
ton, D.O. 

Hon. DAN ROSTENKOWSKI, 
Cha.il"lnan, Sltbcommif.toe on Health, Oommittee 01~WaY8 ancl Moans, V.S. House 

of Roprosentat·ives, Washington, D.O. 
DEAR CHAIRJ.fAN ROGERS AND ROSTENKOWSKI: This letter responds to your re­

'quN,t fOr views on sections 19 and 20 of the proposed Meuico.re-l\Iedicard Anti­
It'rauc1. and Abuse Amendments contained in H.R. 3. Specifically, sections 19 and 
20 relate to the establishment of uniform systems forthe "purposes of account-

, lng for ahd reporting the costs of serVices" provided by health service institu­
tionI'!. The objective is to secure accnrate, comparable data so as to improve 
analytical and decision-making capabilities .relating to health care costs under 

'the Medicare and Medicaid programs and health care policy. 
These provisions trace their antecedents to H.R. 4211, a bill introduceci by 

1\Ir. Moss of California and Chairman Rogers. As you know, the Institute stated 
its opposition ~o the. original bill prima!'i1y because of its unqualified reliance 
·on the 11se of a mandated accounting and statistical system Which required uni· 
form adherence to a functional chart of accounts to accomplish its objectives. In 
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oOur professional judgmel1t the use of such 'a system would be extremely costly 
to implemert and unnecessary to the purposes of the legislation. It remains om: 
firm belief that comparative information sufficient to correct deficiencies in the 
present reimbursement cost .reporting under Medicare and Medicaid programs 
,can, on a more expeditious 'and cost-effective basis, be obtained through a uni­
form reporting system 'Ivhich relates costs and units of service to function. 

With those views in mind, we were pleased to respond to the invitation of the 
,staffs of the Commerce Committee's Subcommittee on Public Health and tIle 
Environment nnel OverSight anel Investigations to lend technical 'llssistance to 
reconstruct the provisions of the original bill. The evolved legislative text which 
is now before you embodied in sections 19 and 20 of H.R. 3 is, in our opinion, 
.significantly improved. 

Our review of these provisions suggests two additional amendments wllich 
we believe are essential to clarify the intent of the requirements and to mllke 
them truly effective in carrying out the stateel objectives. First, on page 98 of 
:Subcommittee worldng print number 4, line 20, we recommend striking the word 
"determines" and inserting in lieu the following: "may determine, on the basis 
of an evaluiltion of the reports of providers made pursuant to the uniform 
reporting system,". 

Second, on page ·99 of the working print, insert "(a)" after the word "and" 
on line 4 and Oll line 7, strike "." and insert before the quotation ;ro":t:ks the 
following: "01' (b), in the case of the application of the accounting ret1w.rement, 
the provider submits with such application for waiver, a certification that the 
use of an alternative accounting system by such fll'ovider would permit the pro­
Yider to submit information in the same functl.vnal detail 'Und in comparable 
form as information submitted by a provider which uses the prescribed unifOl'm 
and accounting and statistical system." 

These two a.mendments are desib"Iled to place emphasis and initial reliance 
on the uniform reporting system to correct deficiencie)3 in the existing program. 
'~rhe uniform 'accounting and Sltatistical system would be helel in reserve aud only 
mandated in circumstance" hhere the Secretary ftuds that the reports recEived 
under the uniform reporting system are not producing adequate informa.tioll to 
I)crmit lum to measure and compare the operation costs of health se.'vice pro-
1'j(lers. Resort to the much more costly uniform accounting and statistical sys~ 
tem would, therefore, be conditional on first testing the results of the uniform 
reporting system. A.nd, even in these circumsta.nces, pI'oviders should be allowed 
the option to llse an alternative system provided they certify its use will allow 
them to submit information in the same functional detail ancl ill compa:t'Uble form 
to information which would ;result from use of the uniform accounting and 
statistical system. In other words a provider could a1'o}(l the unnecessary expense 
of installing the uniform accOlUlting system if his present system would produce 
the same information frOm point of entry or otherwise. 

In our opinion, these amendments together with the changes already incor­
porated in sections 19 and 20 would make the provisions workable and properly 
targeted to meet the objectives of this legislation. We 'are confident that, given 
experience uIlder the program, the Secretary will fiI).d that he need not resOrt to 
;a broad application of uniform accounting and statistical systems to obtain in­
formation adequate to the effective discharge of his responsibilities under the 
tAct and that our original position on this legislation will prove correct and be 
confirmed in the aelministration of the program. 

ACCordingly, on the strength of that~"nfidence and trust in the prudent ex­
>Cl'cise of HEW's responsibilities undli~ this Act subject to CongresSional (lver­
sigjt, the AICPA is prepared toeu-.:l.Jise sections 19 and 20 of R.R. 3 if iUl'ther 
:ameneled as proposed. 

Lastly, let us say that it is comforting to again witness the care and high 
sense of responsibility which you and other members of the Committee have 
brought to this task. Accounting concepts me extremeJy technical and cli'ffi­
'Cult to evaluate. The AICPA is grateful f()r having the opportunity to give pro­
fessional guidance to your clelibel'D,tfve processes. 

Sincerely, 
ROSCOE L. EGGER, J-r., 

OlLairman, FeiJ,eraZ Government ]J}(ceautive OommUtee. 

INoTTi.~ee.also earlier comm1.Ulicatioll fromAICPAat p. 417.1 
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