If you have issues viewing or accessing this file, please contact us at NCJRS.gov.

Education and
Training Series

The Consequences of Alternative
entences: A Presentation

=<

. Federal Judicial Center







THE CONSEQUENCES OF ALTERNATIVE SENTENCES:
A PRESENTATION

Remarks of Anthony Partridge
Alan J. Chaset and William B. Eldridge

Sentencing Institute
for the Second and Seventh Circuits
Morgantown, West Virginia
October 18, 1977

NCJIRS
JUN 2 61978

ACQUISITIONS

R

FJIC-ETS~77~-14






TABLE OF CONTENTS

Preface .+ ¢ ¢ v« v 4 e e e 4 e s e e ae s e e v
Remarks of Anthony Partridge. . . . « . . . « . . 1 - 20
Remarks of Alan J. Chaset . « v v « o « o o o o 21 - 33

Remarks of William B. Eldridge. . . . .+ « « « . . 34 - 45

Materials . . . ¢« & ¢ v v ¢ o &« o o o s+ o s e 4 47
Basic Example 1M
Salient Factor Score Sheet 2M
Parole Commission Guidelines--Adult 3M
Parole Commission Policy Statement iM
Report on Sentenced Offender by United 5M

States District Judge (A.O. Form 235)
Sentences to Imprisonment of a year or less 6M
Parole Commission Guidelines--Youth/NARA 7™
Narcotic Addice Rehabilitation Act of 1966 8M
Institutional Description--Federal Correctional oM
Institution, Morgantown, West Virginia
Reprint of Federal Register for 8/5/77 10M
Reprint of Federal Register for 9/30/77 11M

iii






PREFACE

This paper contains a presentation by three members
of the Research Division of the Federal Judicial Center
as delivered at the Sentencing Institute for the Second
and Seventh Circuits convened at Morgantown, West Virginia
on October 17 and 18, 1977. The purpose of the remarks
is to describe the relationship between the formal sen-
tence imposed by the judge and the subsequent treatment
of the offender by the Parole Commission, the Bureau of
Prisons, and the probation office. While statutory and
case law detail a number of the differences among alter-
native sentencing options, the policies and practices of
the agencies charged with postsentencing responsibility
create other consequences not regularly detailed in the
standard legal literature. It is the premise of these
remarks that an appreciation of these consequences is
necessary in the fashioning of appropriate sentences.

Included with the remarks of Messrs. Partridge,

Chaset, and Eldridge are the materials distributed at
the Institute.
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Remarks of Anthony Partridge

Our subject this morning is the relationship between
the formal sentence that you impose and the subsequent
treatment of an offender by the agenciss with postsen—
tencing responsibility~--the Parole Commission, the Bureau
of Prisons, and the probation office. Specifically, we
are concerned with how your choice among the alternative
sentences available to you influences such things as the
length of time an offender actually serves in prison,
what kind of institution he serves in, and what kind of
programs he is exposed to. Our prenmise is that the prac-
tices of these other agencies are an important part of
the environment in which vou sentence, and that vou can't
do your sentencingkjob well without knowledge of what to
expect from them. 5o we come not to argue about their
practices, but to describe them, and to explore the re-
lationships between what you do and what they do.

On thé parole side in particular, there have been
important changes in practice in the last year and a
nalf, some of them as recently as last month. So our

resentation is tc some extent an effort to bring you

~
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up to date about recent developments.



The division of labor here is that I am going to
talk about sentencing adult offenders who do not have
narcotics prleems; Alan Chaset is then going to in-
troduce some additional considerations that apply to
young offenders and narcotics addicts; Alan will also
have a few words to say about what happens when you send
someone off for observation and study; Bill Eldridge will
then wind up with some remarks about the implications of
the changes that have already occurred in the relation-
ship between the sentencing judge and the other agencies,
and the further changes that seem to be coming along.

All of us invite you to interrupt us as we go along if
you have any questions about what we're saying.

In talking about the various alternatives open to
you in sentencing an adult offender, I'm going to use as
an exampie the gentleman whose curriculum vitae appears
on page 1M of the materials we handed out this morning.
His age isn't included here, but I am going to assume that
he is 28. Acting on a tip, Secret Service agents got a
warrant tc search his apartment, where they found $15,000
in counterfeit Federal Reserve notes. He's pleaded
gullty to one count of possessing counterfeit money with

intent to defraud, and he is now awaiting sentence.



I want to talk first about what will happen if you
sentence him to imprisonment for a vear and alday or
longer. As I'm sure you're all aware, the year-and-a-
day sentence is back. Under the Parole Commission and
Reorganization Act, the Parole Commission will not de-
termine the release date if the sentence is for one year
or less. - But if the sentence is for a year and a day or
more, the offender's release date will be determined by
the Commission.

Under a policy that became effective last month, all
offenders sentenced to more than one year but less than
seven years will be entitled to an initial parole hear-
ing within roughly their first four months after arrival
at a Bureau of Prisons institution. So if you sentence
our offender to less than seven vears, he will get a
parole hearing in about three or four months, even though
he may not be eligible for parole until lbng after that.
{28 C.F.R. § 2.12.] »nafter this initial hearing the Parole
Commission wiil give the offender a presumptive date of
parole--that is, they will tell him, at this point, that
he can expect to be released on a certain day if his con-
duct iz good and if he comes up with an adequate release

plan at the appointed time. So if you sentenced our



offender today, he would get his parole hearing perhaps
in January or February, and the Commission miéht then
tell him that his presumptive date of parole is Octo-
ber 18, 1980, and he can start counting the days. After
the initial hearing and the setting of this presumptive
release date, there will be interim hearings every
eighteen months, except that the first interim hearings
will be déferred until snhortly before the parole eligi-
bility date if that is more than eighteen months away.
The regulations say [28 C.F.R. § 2.14(a) (3).] that,
following an interim hearing, the Commission may do one
of three things. First, it may order no change in the
presumptive date. Second, it may advance a presumptive
release date--that 1is, set an earlier date--but, and I
quote, "it shall be the policy of the Commission that
once set, a presumptive release date. . . shall not be
advanced except under clearly exceptional circumstances."
And third, it may retard--that is, postpone--a presump-
tive parole date for reason of disciplinary infractions.
"And then, shortly before the presumptive parole dqﬁe,
there is to be a review of the file to determine whether
the conditions of good conduct and a satisfactory release

plan have been complied with. If the conclusion on review



of the file is favorable, out the offender goes. Otherwise,
he is set down for a hearing to consider the unfavorable
information.

So not iny do we have the guideline system with
which you're all familiar, but now the Commission is go-
ing to tell the offender at the beginning of his stay
what their decision is about the length of his incarcer-
ation, unless the offender--through unsatisfactory con-
duct or through failure to come up with a suitable release
plan--causes a delay.

If you sentence our offender to seven years or more,
the system will be slightly different. The initial hear-~
ing will not be held until shortly before the parole eli-
gibility date and then, if the Commission is unwilling to
set a presumptive date that is within four4years, they
will set the offender off for another full scale recon-
sideration after four years. So if vou sentence someone
to seven years or more, he will not have the same early
determination of a presumptive release date.

It's worth noting in this connection that, if you
use a (b)(2) sentencé of seven years or more, the initial
hearing will come early, and the cyéle of hearings will

therefore be different from the cycle for someona sentenced
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under the regular aﬁthority. There is.no brd?iéioh in
such a case for a full-scale reconsideration as the one-
third mark is approached. That problem of a different
cycle for the (b) (2) sentences has been a‘problem for the
Commission in the past, and it may be revived by the
current regulations. Thelr position is that the ?arole
Commission and Reorganization Act authdrizeé their cur-
rent practice. *

I also note that there is some queStion under the
new regulations whether the Comﬁiséion still intehds to
pay attention to the offender's partiéipation‘in institu-
tional programs. The section thét’containsvthe gﬁidelines
saYs, as it has in previous veréions,Athat Ehe time. ranges
specified by'the'guidelineé are established specifically
for cases with good institutidnél adjustmenﬁ ahdwprogram
progress. [28 C.F.R. § 2.20(b);j> But ﬁhe secticn on pre-
sumptive parole dates says that;é.préSﬁmptive parole date
shall be contingént only upon a con;ihuéd record of "good
conduct" and the establishmént of a éuitable reléése plan,
and the section on interim hearihgs>éayé oﬁly that the
presumptiVe parole aaté mayibe set back for reason of
disciplinary ihfractioné; So, at léas£<the a presump-

tive parole date has been set, it would seem that it would



be honored, even if the offender's behavior falls
somewhat short of "good institutional adjustmént and
program progress," so long as he satisfies what seems tb
be a less demanding standard of good conduct. Commission
staff tell us that the intention is to continue to take
account of program progress,‘but it isn't easy to find
that intention in the portions of the regulations deal-
ing with hearing procedures.

The presumptive parole date is, of course, deter-
"mined in accordance with the Commission's guidelines.
I'd like to turn now to them. There have been some
changes here, too. On page 2M of our materials we have
set out the current version of the salient factor scoring
sheet. This is the revision of April 1977, unchangéd in
the regulations that became effective September 6, but
changed substantially from the prior version. This shect
has been filled out for our possesser of counterfeit money.

As contrasted with the prior version of the salient
factor score, this one gives more credit under Item A for
the absence of prior convictions or for having few of
‘them. It provides an additional point under item ¢ for
getting past your twenty-sixth birthday withbut having

been committed. Under item D, you used to get a point if



the commitment offense did not involve auto theft; it
now reads that you get the point only if the éommitment
offense did not involve either auto theft or check for-
gerf or larceny. They've made it a little tougher to

get the possible one point under item E; you can't get

‘that point if you were a probation violator at the time

of the current offense. The Commission has dropped the
point that used to be given for having a twelfth grade
education or better, and they have dropped the point for
a release plan which contemplated that the offender would
live with his wife.or children.

The salient factor score is based on statistics
developed by the Commission that indicate the likelihood
of success on parole--in the sense of completing parole
without violating--for various classes of offenders. Con-
trary to an impression that may have been left yesterday,
it is my understanding that the Commission is not sayving
that high-risk offenders should be incarcerated longer in
order to allow more time for their rehabilitation.
They're mereiy saying that high-risk offenders should be
incarcerated longer to keep them off the streets longer.
So the philospphy reflected here is incapacitation, and

not rehabilitation.



Well our friend with the counterfeit money had a
salient “actor score of 8, and if we carry thét over to
the adult guidelines on page 3M of the materials we find
that a score of 8 gives him a good parole prognosis.

Those characterizations of the salient factor scores

have not changed. And possessing $1,000 to $20,000 of
counterfeit money appears as an offense of moderate sever-
ity. There have been, this year, a number of changes in

the severity categories, although this particular offense

is not one of them. So the guideline range for our offender
is 16 to 20 months.

Let me emphasize that what the Commission is saying
here is that, if your sentence permits, and the offender
satisfies the requirements of good conduct and an accept-
able release plan, they expect toyrelease’him within that
guideline range. And if your sentence doesn't permit
that--if the parole eligibility date is after mor%fthan
20 months or if the mandatory release date is~befgre 16
months, they'll come as close as they can.

:Nothinq could be further from the traditional concept 
of the parolé function: that the~func£ion of ‘a parole
board is to determine,when the offender has made sufficient

rehabilitative progress so that he is ready to return to -
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society. The Commission today sees as a major function
the reduction of unwarranted disparity in the.sentences
that are imposed by the judges. So not very long after
you sentence they're going to give an offender a pre-
sumptive paréle date, and they're going to do it almost
entirely on the basis of information that was available

to you. And, let me repeat, their policy is that they ex-
pect that date to be within the guideline range if your
sentence does not constrain them.

The Commission says that the severity scale in the
guidelines is to be applied to the offender's "offense
behavior"~-~that is, to the conduct that brought him into
trouble with the law--rather than to the offense of which
he was convicted, perhaps after plea bargaining. Thus,
if our offender had pleaded guilty to possession of
counterfeit currency but had in fact been found with a
printing press in his apartment, the Commission would
probably treat it as a manufacturing case, with a sever-
ity rating'of "high" rather than "moderate.” On page 4M
of our materials, we've reprinted a brief Commission
policy statement on the use of "offense behavior." The

practice of using "offense behavior" has been sustained

by the Second Circuit. [Billiteri v. U.S. Board of Parole,
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541 F.2d 938 (1976)]. The Seventh Circuit has apparently .
not ruled on the question. “

We are told by the Commission that, when probation
officers try to anticipate the guideline periods for
particular defendants, many of them miss the significance
of the "offense behavior" policy. They classify the of-
fense of conviction rather than the offense behavior, and
they therefore undlerestimate the likely period of incar-
ceration. So thaﬁ's something that you may wish to have
an eye out for.

Now let's take stock for a minute. What effect does
the formal sentence have on the duration of incarcera-
tion under current Parole Commission policy?

First, at the borderline between the year and a year
and a day, it determines whether the Parole Commission
has a role at all.

Second, it determines whether the Parole Commission
has the power to apply its’guidelines to the particular
offender~-and in general, sets the boundaries for their
exercise of discretion.

Third, at the borderline between 7 years and just
short of 7 years, it determines whether the offender will
benefit from the determinacy afforded ky the new policy

on presumptive release dates.
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Fourth, for sentences of 7 years or more, the use of
(b) (1) or (b)(3) sentences can affect the‘timing of parole
consideration hearings.

Fifth, and’not to be forgotten, is that the length
of your sentence may determine the duration of incarcera-
tion if the offender's behavior is not satisfactory.

The length of the formal sentence may also, of
course, affect the duration of parole supervision after
an offender has been released. Even if our offender gets
out within the guideline range of 16 to 20 months, life
may look different to him if you gave him a 6 year (b) (2)
sentence from what it would look like if you gave him a
3 year regular sentence. But here again we have a receht
change. The Parole Commission and Reorganization Act
gives the Commission power to release people froh parole
early. And beyond that, it requires the Commission to
discharge people from parole after 5 years unless it finds,
after a hearing, that parole should be continued because
there is a likelihood that the parolee will engage in
criminal conduct. Regulations for the éxetcise of these
new authorities have not yet been issued. I understand
that they are imminent. I have no inside information

on what they will say, but it is a fair bet that once
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again, their thrust will be to reduce the impact of
differences in the sentences meted out by judées.

Still another consequence of)the length of the formal
sentence is that it is likely tokafféct the instituﬁion
to which the Bureau of Prisons will initially sénd the of—
fender. So the 3 year sentence I just referred to wonld
probably get our offender into a minimum security camp
'such as Allenwood, but the 6 year (b) (2) sentence would
probably get him into a penitentiary such as Lewisburg
or Terre Haute. Generally sneaking, the current policy
of the Bureau is to send men sentenced to 4 years or less
to the minimum security camps, men sentenced to more than
4 years but not more than 5 yéars to medium security in-
stitutions, and men sentenced to more than 5 years to
maximum security institutions. The initial assignment
doesn't necessarily stick for the entire period of cus-
tody, however. A lot of people with long sentenceéﬁwill
be found in the minimum security camps as they approach
their release dates. The designation rules for female
offenders are somewhat different, because»the;range of
instituﬁions to which females aré sent is different.

I don't want to overstate the certéinty of these

Bureau of Prisons designation rules. Their first
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imperative is that they have to assign people where there
are beds, and as they experience an increasiné problem
of overcrowding, these general rules based on sentence
length have to bend so that the first imperative can be
satisfied. The rules may bé fully operative in one
section of the country, but bent badly out of shape some-
wherevelse because of those considerations and a reluctance
to send offenders too far away from home. Nevertheless,
with all the qualifications, it is the general policy to
make the kind of institution depend upon the length of
the formal sentence.

Now, if YOu'll turn to page 5M of the materials, we
have reprinted here the current versioﬂ”of‘the AQO Form 235.
The change.here in recent times is the addition of the
legend down towards the bottom to the effect that the form
will be disclosed to the offender and the Parole Commis-
sion unless the court directs otherwise. That legend is
printed ih red on the original forms, but it came out
black on our xerox machine. It is of course based on a
requirement of the Parole Commission Act [18 U.S.C.,
§ 4208] that all materials considered by the Commission
also be available to the offender. It is still possible

to communicate with the Bureau of Prisons on a confidential



basis, but you can't do that with the Parole Commission
any more. .

Both the Bureau and the Parole Commission tell us
that this form is important to them. They don't promiée
to do what you want, but they do promise to listen, and
they tell us that they want to know what you know that
should affect the way in which they exercise their respon-
sibilities. The form was developed jointly by the Parole
Board, the Bureaﬁ of Prisons, the Probation Division of
the Administrative Office, and the Judicial Center. At
least speaking for the Center, it's our view that the
system is bound to work better if the people who follow
you know what was on your mind. I would like to take a
minute to suggest a few situations in which it seems to
us particularly appropriate that it be used.

The first of these is the situation in which you have
views about the defendant's culpability. The Parole Com-
mission allows for the possibility of varying the severity
category oh the basis of aggravating or mitigating cir-
cumstances, but it doesn't seem to us that they pay as
much attention to the individual.cu@ﬁability of defendants
as most judges do. You may wish to suggest from time to

time any mitigating or aggravating factors that in your



16

mind might cause them to vary the severity category and
hence the guideline figure. I should add, in’that con~-
nection, that the Commission is not particularly inter-
ested in your judgmént as to when someone should be
released~~they say that's their job. But they are in-
terested in facts or perceptions about the offense and
the offender that might influence their judgment.

Another case in which use of the 235 seems particu-
larly appropriate is where you have concluded that some-
thing in the presentence report is either incorréct or of
doubtful validity. It seems to be the case in many dis-
tricts that the original presentence report is forwarded
by the probation office without correction, even in cases
in which the judge has found it to be inaccurate. The
Bureau of Prisons and the Parole Commission may then act
on the basis of the inaccurate data. Until the system
achieves a better routine way of revising the information
in presentence reports in such cases, the 235 provides
an excellent vehicle for making sure that inaccurate in-
formation is not passed on to the Bureau and the Commission.

Note, by the way, that things you say in open court
during sentencing willvnot necessarily go any further than

your court reporter's notebook. So unless you cause a
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transcript to be forwarded, that is not a vehicle for
communicating with the Bureau and the Commissién.

Still another appropriate case for the use of the
235 is cooperation by the defendant with the prosecution.
That sometimes is brought to the attention of the judge
without appearing in the presentence report. If you give
a light sentence because of cooperation, but the fact of
cooperation never gets communicated to the Parole Com-
mission, the offender may not get the benefit of the re-
ward you thought vou were providing.

Finally, the 235visvappropriate if you have views
about what kind of an’institution an offender should serve
in, or what kind of programs he should be exposéd to. It
is Bureau of Prisons policy to give you a written explana-
tion if they do not follow your suggestions.

I'd like to turn briefly now to the sentences of a
year or less. Subject toc the qualification that a prisoner
can earn good time on sentences of six months or more, the
release date in these cases is'determined by the judge
rather than by other authorities. It should also be noted
that prisoners with very short sentences are offen incar~ |
cerated in local jails rather than sent to the minimum

security camps.
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On page 6M of the materials, we have a brief table
of what the sentencing alternatives are if the formal sen-
tence is to imprisonment of a year or less. If the table
is hard to follow, I ask that you send your complaints to
Capitol Hill and not to the Judicial Center. It seems to
me that only confusion can be created by the new author-
ity to sentence people for terms of six months up to a
year with the provision for release as if on parole.
There is some gquestion under that new authority whether
the release date must be after exactly one-third of the
stated sentence or may be any date specified after at
least one-third of the stated sentence has been served.
The table reflects the latter view, which is the view
accepted by the Bureau of Prisons, as I understand it.

So far as I know the issue has not yet been considered
in any'published opinion. If it should be decided that
the release date must be after exactly one-third of the
stated sentence, then the sentence with release as if on
parole lets you do nothing that vou couldn't do with a
split sentence. If that interpretation is accepted, the
one-year sentence would produce actual confinement of
four months, with eight months of supervision to‘follow,

which you could dc equally well with a split. If the
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decision goes the other way, then you can get a longer
period of incarceration than you can with a sﬁlit sen-
tence, but you won 't getvmuch suparvision to follow it,
because the period of supervision has to end after a
vear from the beginning of confinement. 8o I don't
think anybody's going to find this new authority very
useful, but there it is.

Let me leave you with two thoughts.

First, if youxr probation'office isn't telling you
what to expect if you impose a particular sentence in a
particular case, demand it of them. They can tell you
how the Parole Commission guidelines apply toré particu-
lar defendant. They can tell you about the likely Bureau
of Prisons designation for various sentence alternativés.
And, 1f you are considering probation, they can tell you
what program of supervision they recommend if you put
the defendant on supervised probation. You don't have
to be in the dark about any of these matters‘when you
make your sentencing decision. And you may avoid some
unpleasant surprises if you have thé relevant knowledge.

Second, if you care what happens to defendants you
sentence to prison terms—~~-in the sense that‘youvhaﬁe

particular expectations or desires that you would like
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to see fulfilled, or particular knowledge‘that you think
should be taken into account--use the Form 235. As I
said earlier, the system is bound to work better if the

Parole Commission and the Bureau know what was on your

mind when you sentenced.
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Remarks of Alan J. Chaset , o

Following the same basic ground rules just set down
by’Tony Partridge, I'm going to talk about some of the
recent developments that impact upon your sentenéing de-
cisions when you are faced with the youthful offender or
the drug addicﬁ.‘ Also, I'm going to make some ;omments
about the observation and study procedures available to
aid you in your sentencing decisions.  Much of what I
will be saying, however, may not be new or recent in the
strictest sense, but we feel strongly that it hears
repeating.

As a starting point, I should note that legislation
presently pending before Congress would do away with the
array of sentencing alternatives for both the youth offen-
der and the narcotic addict. As Carl Imlay told you
yesterday it is considered highly likely that this legis-
lation will pass. It is even more likély, however, that
you will be called upon to senﬁence a'nﬁmber of young
offenders and addicts before tﬁét legislation, Bnce passed,
takes effect. Therefore, until=£hat‘timey sentehcinq must.
be performed under current provisions and with an eye

towards current procedures.

21 ’ ‘ — I
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Let's change one factor on our basic example:
assume for now that our counterfeiter is 21 yéars old
instead of 28. Let me now explore what differences
this makes. The offender is now within the ambit of the
Youth Corrections Act (sections 5005 through 5026 of
Title 18 U.S.C.) And remember, you are required to sen-
tence the offender under the youth provisions unless you
make the explicit finding that the defendant will not
benefit from the programs contemplated by the Act

(Dorszynski v. U.S., 518 U.S. 424 (1974)). But what are

these benefits?
Until recently, I would have told you that for pur-
poses of institutional designation and availability of

programming it made no difference whether you sentenced

the 2l-year-old under the youth or adult provisions. Our

counterfeiter would be sent to a youth-type institution,
like Morgantown, and would have the same opportunity to
voluntarily participate in the rehabilitation and train-
ing programming. Nothing special happens merely because
you sentenced under one statute or the other.

However, in May of this year, Judge Doyle of the

Western District of Wisconsin ruled in Brown v. Carlson

(431 F. Supp. 755) that the Bureau must make changes in

AN i a0 L A s e,
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its present procedures to comply with the statutory
reguirements that YCA offenders be segregatedlfrom'other
offenders during classification and during incarceration.
While this holding applies only to the federal facility
at Oxford, Wisconsin and to offenders sentenced from
that district, the Bureau is contemplating changes in
anticipation of other law suits. Among the things théy
are considering is the actual separation of youth offen-
ders from adult offenders at the various institutions. :
You should keep abreast of changes in this area through
your probation officers.

One obvious benefit for the 2l-year-old is that the .
Parole Commission has established a separate set of guide-
lines for release of offenders sentenced under the various
youth provisions. 2As you can see on page 7M of our mater-

ials, the time ranges are shorter in each of the categories.

Unlike designation,’use of these guidelines is triggered
by the statute you use and not by the age of the offender.
- In our basic example, the 2l-year-old would score 7 points,
scoring only 1 under item C, asrhis first commitment would
be at age 21; He would still be in the "good" caﬁegory
and would serve 13-17 months underrthe‘YOutﬁ Guidelines.

If sentenced as an adult, he would serve 16=20 months.
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Yesterday, one of the judges mentioned that he never
sentenced under YCA because he felt that, rather than
benefiting from the programs, the youthful offender suf-
fered a detriment. What I think he was saying is that,
when the maximum punishment for the offense is a short
one, the offender would get out sooner under an adult sen-
tence rather than the six-year youth sentence. This is
indeed true for the shorter maxima, but as a generaliza-
tion youth offenders sentenced under YCA serve shorter
sentences. |

Before leaving our 2l-year-old, let me briefly dis-~
cuss another aspect of the Youth Act, the entitlement to
a certificate setting aside conviction. This provision
applies to all youth act sentences and to them alone.

Our 2l-year-old counterfeiter sentenced as an adult would
not receive the benefit.

Let me add that the meaning of this certificate is
ephemeral. The Parole Commission, in determining the num-
ber of prior convicticns in item A, considers the set-
aside still a conviction. The military specifically in-
structs prospective recruits that they must disclose
it as a priof conviction. Indeed, some agencies consider

it false swearing for a person to fail to report a
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set~aside conviction. The case law is not clear either

on the effects of the certificate; some courts treat it

as an expungement of conviction while others reject this
notion.

In summary, while the institutions and program
availability are substantially the same, the youthful

offender under YCA does benefit with a chorter sentence

5; and a set-aside certificate.

% Let me change the basic example one more time--our

| counterfeiter is again 28, but this time the presentence
report indicates that he has a long history of drug abuse,

including heroin addiction. What does this change of

facts mean and what things do you need to know about how
Prisons and Parole deal with addicts?
There are basically two sentencing alternatives avail-
: able to you: Title II of the Narcotic Addict Rehabilita-
i tion Act (NARA) and the regular adult sentences. There
~are only a few basic differences, and in the future still
. fewer, that you must keep in mind:
(1) Offenders sentenced under NARA are usually sent
to one of six institutions that have WARA units (Danbury,
Milan, Lexington, Fdrt Worth, Termihalllsland, and Alderson);

Offenders ineligible for NARA (there are limits as to type

0
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or severity of convicted offense and restrictions as to
number of prior offenses) or for those addicté who you
decide to sentence under the adult statutes, may be
designated to an institution with a drug abuse program.
There are programs at eachllevel of the federal system
save the camps. I use the term may because, as Tony
Partridge has explained and as I'm sure you are already
aware, designation is determined more by age and geogra-
phy than any other factors. The Bureau is presently con-
sidering doing away with the special NARA units, however,
opting instead for a'generalized‘drug program. - NARA
offenders would be sent to an institution with a drug
program, but not necessarily to one of the six places I
just mentioned.

(2) The drug treatment programs both now and in the
foreseeable future are basically the same--a wide variety
of methods are used--Synanon games, Gestatt therapy, Transac-~
tional analysis, etc. It seems to depend more on what the
personnel at the particular institution feel works best
than on any stated Bureau policy. The important difference
for NARA offenders, hdwever, is that their participation

is not voluntary--they must take part in the programming.

And further, the NARA offender will get some programming
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during his entire stay with the institution; it may be
a G. E. D. course or particular job training, but he is
always involved in something.

For the non-NARA offender, drug programming is vol-
untary. As an aside, however, I must note that while
non-NARA offenders have the choice to participate or not,
the parole guidelines are premised on adequate program
progress. The offender is counseled as to this and is
often told that drug programming appears sppropriate for
him. This is why, I feel, other speakers have used the
expression "voluntary in quotation marks" when describing
the freedom of choice here.

(3) Another important point to keep in mind is that
the non—-NARA offender will not be able to voluntarily
participate in a drug program until his last 18~24 months
with the institution. Yesterday, the judges of the Second
Circuit were told that this rule 4id not apply to all in-
stitutions, but it is the general rule. There simply are
not enough resources to give to all those who need theraﬁy
and it is the Bureau's policy that the bhest time to reach
the addict is near the end of the stay, with the hope
that the level of involvement will~continué once back in-

the community. This means that, with all the transferring
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that goes on, the initial designation is less important
as to availability for programming--if you waﬁt the
offender to have an opportunity to participate at the

end of his stay, the 235 form becomes critical to commun-
icate your desires. Add this to the list that Tony
Partridge gave you earlier.

- (4). Parole release is different for the two alter-
natives. As an adult, our 28-year-old would lose a point
in item F because of drug dependence, giving a score of 7,
and would be released in 16-20 months. ZIf he did not
complete a called~-for drug program, it might be used as
a reason at his prerelease review for retarding the re-
lease date. Under HNARA, the separate set of guidelines--
now the same as the youth guidelines, and found at page
M of our materials, wouldkget our addict out in 13-=17
months. For the record, section 4254 calls for the Sur-
geon General to report to the Commission that the prisoner
has made sufficient progress to warrant release and the
Bureau must also report that the man is ready before the
guidelines are applied. But in practice, the guidelines
date for release is the same time for the submission of
these two reports.

In summary, for the addict we have basically the
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same programs at the same institutions. There are
differences in release date and differences aé to the
voluntariness of participation.

For the final section of my presentation, I want to
give out a little information and make a couple of pleas
or pitchesbabout the observation and study process.

The first and most important point is that the pro-
cedures should be used only when there is a real need
for the report--only when some diagnostic information is
needed to help you fashion the'sentence. Don't use it to
give offenders a taste of jail for 60-90 days--in most
cases that objective can be met through the use of a split
sentence or the special parole release rule of §.4205(F).
You will thereby avoid the waste of the very short supply
of psychiatric and other diagnostic services--and by a
short supply, let me tell you that there are only fifteen
full-time psychiatrists for the 30,000 plus inmates in
the federal system.

And second, you should make greater use of local
facilities for obtaining the necessary studies--such local
"studies aie often theaper, faster, and more effective ways

" of getting what vou and your probatioﬁ.offiéer may need.

It will probably be easier to communicate with these peopled

.
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and easier to get the specifically framed report that

you might find useful. Further, local clinicé, universi-
ties, or private practitioners can be expected to have a
far better grasp of facilities available to support
supervision and treatment programs in the community

than ‘an overworked psychiatrist in a federal prison four
states away. Thus, the local facility could give you a
better picture of the individual's needs and the avail-
ability of service to meet those needs when you are al-
ready considering the probation alternative.

Aﬁd finally, while there are some differences in the
procedures among youth, NARA, or adult studies, the pro-
cesses are sufficiently similar to allow me to make a
few general comments about the process.

(1) The offender will be treated in many ways like
any other new inmate offender received by the prison sys-
tem. He will be designated to an institution in the usual
way~--youth to youth facility, NARA to a facility with a
NARA unié, and an adult to an institution determined in
large part by the normal designation policy which looks
to the maximﬁm sentence permitted for the offense.

(2) At the institution, he will be placed in'an

appropriate unit like any other new inmate following
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ordinary classification procedures at the institution.

He will be involved in the same programs and Qork pro-
jects as are other new inmates. He will not be separated
from the general population.

(3) During the course of the 60-90 day study, he
will spend several days being tested and interviewed.
During the rest of his stay, he may be unsystematically
observed by work and custodial personnel, but these ob-
servations of institutional adjustment do not appear to
importantly contribute to the study results.

(4) The reports that come back will be summary re-
ports--they will not reflect differences of opinions or
the range of the opinions among staff members. They will

ordinarily not clearly reflect what components o0f the ob-

servation had the major impact on the final recommendation.

‘They will contain much information already in the presen-
tence report. And the findings and recommendations will
usually be put in very general language, due in part to
the fact that the requests from you are themselves very
general.

‘Let me stop here to make another and final pitch.
It is important that you formulate very specific ques—

tions to the Prisons people when you order an observation

]
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and study report. If the questions are specific, the
chances of receiving a useful report are greaély enhanced.
A simple order for commitment for observation and study,
however, often produces the boiler plate response that
I'm sure you've all seen and have often complained about.
The Center is working with the Probation Division in the
development of a position for a psychologist who would
both help draft the referral questions and then aid in
interpreting the responses.

I want to conclude my comments about the observation
and study procedures with a little story. Recently, a
judge in New Jersey sent an individual for a study and
received a report indicating that long term intensive
individual psychotherapy was needed by the defendant, and
therefore the Bureau recommended a fairly lengthy period
of incarceration. The judge thén followed up on this
recommendation to find out where the man would probably
be confined and what treatment facilities were available
there. He found out, to his surprise, that while he had
received the recommendation from the Bureau of Prisons for
a certain kind of treatment, the prison system did not
have the means to provide that kind of service.

I use this example not to criticize the Bureau. On
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Remarks of William B. Eldridge

The previous discussions described the effects of .
the judge's choice of alternative sentences on the post-
sentence experience of the committed offender. These
presentations indicate that recent years have witnessed
substantial changes in the way“sentencing, corrections,
and parole are operating. From all indications we may ex-
pect still more substantial changes in the near future.
Imminent legislation will provide a new criminal code, a
sentencing commission, and appellate review.

The procedures that have been discussed seem reason-
ably formulated to facilitate the internal system objec-
tives of prison management and parole decision-making.
Cpming changes are arguably reasonable in their more per-
vasive goals of orderliness, even-héndedness, and cer-
tainty of the law's response. |

Everybody is busily making improvements in discrete
segments of the sentencing proceés, but~—insofar as I can
see--there have not been sufficient hard looks at the
overall structure to find out how-thésevpiecemeal changes

are affecting the total process. R

34
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What we have today, and have had for a long time, is
a mix of social value judgments with professiénal empirif
cism that is supposed to result in a process that refleéts
society's basic concerns and at the same time is supposed
to use the best that social science has produced to iden-
tify those who may benefit from intervention, to provide
treatment where appropriate, and to quantify risks asso-
ciated with decisionsg at all levels of the proceSs.

While the present process is most certainly a mix
of social judgment and professional empiricism, the pro-
cess defies éttempts to distill a logicalrstructure that
embraces the participants and gives to eachra role to
pléy that clearly belongs to one and not to everyone.
The biéqest obstacle to making logic cut of what we have--
and what it appéars we are going to have~—is‘the locus of
soéial,judgments about seriousness of the offender's be-
héViorf ,At present everybody seems to be in on this
critiéal.deciéiOn with the result that it gets deci@ed
over‘ana oﬁg:,and_ovef., |

| MéanWhile, the professiohal expertise that should

complemeh£\éocialkjudgment appears to be fading in sig-
nificange, dontribution, and impact. Th;§ fadihg‘is«

inextricably tied up with the waning enthusiasm‘fof the

b
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medical model, but it is not clear what the cause and
effect relationship has been. Has the medicai model de-
clined because empiricism is not strong enough to sustain
it, or has empiricism declined because the lost faith

in the model has constricted the opportunity to use so-
cial science expertise? Whatever the answer, it appears
that wherever the role of professional expertise has
narrowed, the hiatus has been filled by professionals
entering the social judgment role.

To illustrate what I mean by a logical structure, let
me describe what I thought the structure was when I began
studying sentencing several years ago. Now, there's no
particular reason anyone should care what I thought ex-
cept that I put my perception of structure together from
whaﬁ I heard judges, probation officers and corrections
people say. Therefore, you may be interested because it
may bé what you thought, at least in part. All the parts
reflect what éome of you thought and may still think.

I call it a logical structure because it does recog-
nize the‘participation of the major actors in the sen-
tencing process and allocates special responsibilities to
each- of them.

(1) The legislature. The legislature makes a social
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judgment that certain activity is to be proscribed and
makes a social judgment about the relative grévity of
violating the proscription. The social judgment of the
legislature is first expressed in é statute defining
crime; this statement is in absolute terms. Themsecénd
soéial judgment is expressed in a penalty statute; it is
a relative statement in which higher ox lower'ranges of
available penalties can be appreciated only by compari-
son of penalties made available for various Qﬁfenses.‘ It

is a general judgment assessing relative harm to society-

held values. Specifid penalties for individual cases are ;.

left to judges or to judges and parole. 1In providing
for judicial discretion, the legislature reaffirmé the
social value ascribed to individuaiization. Provision
for parole is an expression pf eternal optimism that
change will occur and that c;ange Shouldfbe rewarded.

(2; The judge. Judges make socialhjudgments in’
individual cases. The judge is aided by probation offi-
cers who draw on their collective experienceraﬁd their
collected information to inform the judge'about norms and
trends in Senﬁencing and to offer progﬁbséé, parﬁicﬁlarly
about the threshold question of probation or incarcera- |

tion. The probation;cfficer‘says that’éhances are.good

Yo
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or poor that a particular offender will complete a
probation term successfully and that the chanées of suc-
cess will be enhanced by attachment of certain conditions,
the observance of which the probation officer will super-

vise. If chances are poor, the probation officer recom-

mends the only alternative--prison. In connection with

a prison recommendation, he may suggest that certain kinds
of treatment be required that he believes will increase
the prospects for success upon release.

Using everything before him--history, background
characteristics, statistics, and professional recommenda-

tions-~the judge makes the individual social judgment

about this particular offender's behavior. With all things

relevant taken into account, the judge decides that one
offender's conduct warrants a sentence to probation and
that another's requires five years in prison. Others ad-
vise in their particular areas of expertise, but the judge
is the spokesman for society's values at the level of in-
dividual offenders.

(3) Prisons and Probation. Prisons and probation

receive the sentenced offender. They are expected to in-
tervene in the offender's life, providing increased

capability for him or her to meet the expectations
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attached to the sentence, correcting bad attitudes,
supplying skills where deficiencies exist, ana instill-
ing new values,

(4) Parole. Parole is to review the postsentence
progress of the committed offender and to decide whether
and when expressed hopes of the legislature and judge
have been realized; providing melioration when the hoped-
for changes have occurred and withholding it when they
have not.

This neat package makes the legislator and the judge
the arbiters and spokesmen for assessing the seriousness
of anti-social behavior. The legislators are qualified
for the general judgment-rendering role by their repre-
sentative status; judges are qualified for individual
judgment rendering by théir independent and impartial
status.

The structure provides repeated opportunities for
the infusion of professional empiricism, but it does not
confuse the social judgment role with the expert specia=
list role. -

Eéamination ofﬂpreSent practices in the continuum
from legislative proscription to release policy, however,

shows that the specialization of function has eroded to

EaEe |
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the point that social judgment is a primary responsibility
at many stages of the sentencing process. |

Probation, in recommending sentences to judges,
is not speaking actuarially about the prospects of non-
violative behavior if the judge follows probation recom-
mendations. The recommendations have a mixed basis. When
probation officers say, "we recommend a substantial per-
iod of incarceration for Jones and we recommend probation
fbr Smith," they are not saying simply that in their ex-
perience Smith is more likely than Jones to complete
probation successfully. That is a part of some recommen-
dations. But almost always present is the judgment that
Jones's behavior is sufficiently more serious to warrant
a heavier social pronouﬁcement by the judge. If the
judge is willing for the probation officer to share his
responsibility, that is fine, but recommendations ought
to indicate clearly what is professional empiricism and
~what is social judgment.

Prisons people enter the social judgment arena less
than other segments of the correctional process, but
designation policies and program development are prob-
ably affected. Under new procedures by which the Bureau

of Prisons will recommend early release, the weight
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accorded to seriousness of criminal behavior will
probably have a new effect. Strangest of éll'are the
recommendations from diagnostic studies in which psy-
chologists and psychiatrists appear to give substantial
weight to severity of offense rather than confining
themselves to recommendations that reflect their pro-
fessional judgment about the needs of the offender.
Parole decisions clearly depend inllarge measure on
the Commission's assessment of gravity of the offender's
behavior--both the nature of the offense committed and
the way in which it was committed. Parole gpidelines,
like probation recommendations, are a mix of actua:ial
experience and social judgment. The ﬂbrizontal scale is
empirical, the vertical scale is the same judgment that
legislature and bench have already made. Thus, two per-
sons with identical salient factor scores of 11 (the
best prognosis available) may serve widely divergentw ‘
sentences solely because of the Commission's assessménﬁ
df-the severity of their offenses. Indeed, onlyrthe vary-
ing judgment of severity bfings different quid;lines into
play. Prior assessments by legislator and judge do not N D
affect the calculus, though they may limit the decis- |

ion range available to the commission.
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I am not, by these observations, trying to suggest
that anyone in the sentencing process should élose his
or her eyes to the guestion of seriousness nor that so-
éial judgments are not implicit in everyone's decision-
making. I am suggesting that each participant in the
process ought to be trying hard to clarify what his recom-
mendations and decisions mean, both for his own thinking
and for communication to others.

Let us consider what is happening in the present
process by referring to the exemplary counterfeit offen-
der. Let us suppose that in the sentencing district
counterfeiting is a problem of substantial proportions
involving organized crime, thereby raising serious social
problems.,

The probation officer's report recommends several
years in prison. What does his recommendation mean? ‘It

may mean that in the officer's experience an offender like

this one is a poor probation risk. Or, it may not speak

to risk at all. It may simply mean that the officer

 tHinks this is a grave offense that ought to be severely

punished.'fIf the court is expecting professional prog-
nosis, the court will be seriously misled if the probation

officer speaks from other bases. In such circumstances,
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the probatiOn report should be specific. A clear
communication might say: "The offender's characteris-
tics and background suggest that he has a strong chance
of successfully completing a probation term under maxi-
mum supervision, but the seriousness of his offense in
this district at this time argues against such a sentence.
Accordingly, despite favorable prognosis, we do not be-
lieve probation is a satisfactory sentence. Instead we
recommend a prison term that reflects the seriousness df
the offense in this community."

There is then no opportunity for mistaking when the
officer is speaking from professional empiricism and when
he is participating in social judgment. The ability to
distinguish is particularly important when we recognize
that the nresentence report is used repeatedly in the sen-
tencing and correctional.process.

Parole, through publication of its guidelines, has
made reasonably clear how empiricism and social judgment
interact to affect and predict parole decision-making.
But parole will move an offense to a higher or lower
severity classification when they think it is warranted-—
and warranted appears to depend mainly on their assess-

ment of the seriousness of offense behavior. They will

7
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exercise their independent judgment about seriousness,
which appears to be their statutory responsibility under
the new act. Judges should understand that when they use
18 U.8.C. § 4205(b), the primary effect is to increase
the social judgment leeway of the Commission rather than
to increase the opportunity to assess postsentence be-
havior.

What we see from all this is that the role-speciali-
zation as stated in myv logical model was probably never
realistic, never adhered to, and possibly undesirable.
Instead we see every level in the process partaking some-
what of social judgment and somewhat of empirical fore-
casting, with the "somewhats" rarely being identified,
questioned or tested.

With sentencing reform apparently on the imminent
horizon adding a preoffense participation for a sentencing
commission and a postsentence participation for appellate
courts, the opportunity for still greater diffusion looms
large.

If the process is, indeed, going to be reforﬁed,
it is a good time to insist that a logical total 'struc-
ture be developed--one that recognizes specialized

functions for each of the participants and assigns clear
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responsibilities to each of them--a structure that would
avoid the constant reassment of social gravamen attached
to criminal conduct. Let that responsibility clearly
rest somewhere and not everywhere.

The sentencing institute act was designed in the
hope that it would lead to formulation of "objectives,
policies, standards, and criteria for sentencing." If
you can return to your respective circuits and continue
the consideration begun here, that goal of 28 U.S.C. § 334

will have been well served.
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BASIC EXAMPLE

Offense: Possession of $15,000 in counterfeit Federal Reserve Nbfes
(18 U.S.C. 472) ‘ ‘

Prior record: Two prior convictions for Tarceny, one adult and one
juvenile; sentenced to probation in both cases;
probation satisfactorily completed in both cases

Drug abuse: None
Employment record: Unemployed for last 20 months

Maximum authorized sentence: $5,000 and/or 15 years



- INMATE COPY

_ R-18 part 2 (SFS 76A)
(Ed. 4/17)

NOTICE OF ACTION -

Register Number

PART II - SALIENT FACTORS

2M
Name _Das\e.__Exampls
ITEM A ‘
No prior convictions (adult or juvenile) == 3
One prior conviction == 2
Two or three prior convictions = 1
Four or more prior convictions == 0
ITEM B 2—
No prior incarcerations (adult or juvenile) =— 2
One or two prior incarcerations == 1
Three ¢r more prior incarcerations = 0 2_
ITEM C -
Age at first commitment (adult or juvenile)
26 or older = 2
18-25 = 1
17 or younger == 0
*ITEM D ‘
Commitment offense did not involve auto theft or
checks(s) (forgery/larceny) =1

Commitment offense involved auto theft [X], or
check(s) [Y], or both [Z] ==
*ITEM E

Never had parole revoked or been committed for a

new offense while on parole, and not a probatlon
violator this time = 1

Hag had parole revoked or been committed for a

new offense while on parole [X], or is a probation
violator this time [Y], or both [Z] = 0

ITEM F l
No history of heroin or opiate dependence = 1
Otherwise == 0 O
ITEM G ’
' Verified employment (or full-time school attendance)
for atotal of at least 6 months during the last 2
years in the community = 1
Otherwise == 0

TOTAL SCORE -

* NOTE TO F"{AMINEPS
If item D

or B is scored 0, place the appropriate letter (X, Y or Z) on the hne
to the nght of the box. ,
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PAROLE BOARD POLICY STATEMENT ON USE OF "OFFENSE BEHAVIOR" IN
DETERMINING SEVERITY RATINGS

The following is an excerpt from a statement appearing in
the Federal Register for Friday, September 5, 1975, in which
the Parole Board discussed comments that had been received
with respect to proposed regulations, and explained why some
suggestions had. been rejected:

"Regarding the offense severity categories, one

comment suggested that all ratings be based on

offense of conviction only. A corollary suggestion

was that all Federal statutory offense descriptions

be 1isted on the severity scale. The Board presently

considers the total circumstances of the offense

committed (offense behavior) and exercises its best
judgment as to thé correct rating in each case. '

Rigidly codifying offenses by statutory section would

preclude objective assessment of the actual offense

behavior, and would place excessive reliance on
convictions obtained more often by negotiation of

pleas than by trial of fhe facts. Neither justice

nor uniformity of treatment could be achieved with

such a system, and the Board has, therefore, found

- the proposal unacceptable.”

40 Fed. Reg. 41330.
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REPORT ON SENTEN\ 5 OFFENDER
BY UNITED STATES DISTRICT JUDGE

To Be Completed by the Probation Officer:

5M

Name : ' ¥FBI No.: . DOB: g«
District: Qffense:

Sentence:

To Be Completed by the Senteﬁcing Juilge:
SENTENCING OBJECTIVES. Court’s intent or purpose for sentence imposed.

COMMENTS ON TREATMENT NEEDS. In the court’s opinion what treatment or training should the Probation Cﬁ‘lce o
or the Bureau of Prisons provide? (e.g., vocational, educational, ‘medical, alcoholic, narcotic.)

RECOMMENDED INSTITUTION. Type of institution by classification (e.g., penitentiary, youth center, ete.), or by‘-name
(e.g., Leavenworth, Morgantown, ete.).

COMMENTS AND RECOMMENDATIONS RELATIVE TO PAROLE. Give comments regarding the appropriaténess of ‘
parole in view of the present offense, prior criminal background and any mitigating or aggravating circumstances.

NO COMMENT [J This form will be disclosed to the offender and the Parole C‘omm/ssmn in connection wzth parvle

consideration, unless the court directs otherwise, (See 18 A S C 4208)

Original:  U.S. Probation Office ‘ Signed - o St i i
' ‘ Sentencing Judge : R | o b B s
ec. . 2 copies to Bureaw of Prisons: institution Typed : : NG IR '»Dd_te' _

designated for confinement ’

_ m—as—mma-mou—-aod DR R XY (1Y






Formal Sentence

"Regular" sentence:
X months' imprisonment

"Split" sentence: X
months' imprisonment,
the defendant to be..e
confined for Y months
and the remainder of
the term to be sus-
pended, followed by

Z years' probation.
Unsuspended portion
of prison term cannot
exceed 6 months.

(18 U.S.C. 3651)

Sentence with release
"as if on parole":
X months, provided

that the offender shall

be released as if on
parole after Y months.
Stated sentence must
be at least 6 months;
release date must be

after at least one-third

of stated sentence.
(18- U.S.C. 4205(fF))

SENTENCES TO IMPRISONMENT OF
A YEAR OF LESS

Actual Time in
Confinement

As stated, except
that “good time"

can be earned on sen-
tences of 6 months

or more

The unsuspended por-
tion of the prison
term, except that
"good time" can be
earned on sentences
in which that portion
is 6 months exactly

Until specified re-
lease date {unless
earned "good time"
requires earlier
release)

Probable Place
of Confinement

Camp if sentence
is for 90 days
or more; other-
wise jail

Camp if period of
imprisonment is

5 months or more;
otherwise jail

Camp if stated
sentence is for
90 days or mores
otherwise jail

Post-Release
Supervision

None

Up to 5 years,
as specified

by court

Until expira-
tion of -
stated sen~ -
tence -

NOTE: "Good time" is at the rate of five days for each month of sentence when

the sentence is for at least six months but not more than one year.
,(18 U.S.C. 4161) , ;

o






Form R-4 _ : YOUTH/NARA
Effective 11/]—/77 Guidelines for D-/e!lloa-l;hlq . ’ v

{Guidelines for Declaion-Making, Custamary Total Time to be
Ssrved before Xelsasé {including jail time))

. u

CHARACTERISTICS

orrense b OFFENDER CHARACTERISTICS: Parole Progrosis (Sallent Factor
Severity of Offense Behavior . Score) N
(Examp. M
¢ Yery Good Good rair Poor
* (11 to 9) {8 to 6) {3 to &) {3 to 0)

pord .
“Taoipe [opes institution or progrms (#.g9., CIC, work
release} ~ absent less than 7 days]

gy N :6-10 8-12  10-14 12-18
‘months months months months

i Property offenses (theft or viaple possasaios of
< stolen propercty] lsse thaa 31,000

.

100 RODERATR
A w viclaticas .
folt Y (pnlltnq /P ion lass tham
$1,900)

Immigratioa law vﬁehttou

Incoad tax evasion (lees then 510,000}

Property offsnses | {orgery/fraud/theft from meil/
eabaizlemest/interstata transportatiom of
stoles or farged securities/recaivirg stolea
proparty with intsnt to resell]l less tham §1,000

Selective Service Act violations

8-12 12416 16-20 20-26
months months months months

{
{ ooEMATE
i Aribary of a public official {offsring or accepeting}
, it cy (passing/, ion $1,000
ta 513,999 ’
Crugses

Maribusss, possesuion vtr.b intant to distridmta/
sale {mmall scale (e.g., lass thaa SO lhe.)}

*Saoft drogs®, posssssion with intant to distrideca/ &
@ saie than $300)
hd Zacape (securm program or institutiom, or ahsest 7

days or more - no fear or thraat used)
Pirsarma Act, polullkm/pu:h-ululu (iiaql. waapom2
. ot sawed-off shotgua or mach :u
1 Incame tax evasion (310,000 o sso 0
Malling thArsscaning cu-ni
Nispcisom of Zalomy
' Proparty offsases [*“—!t/fnrnry/!nnd/-nhul—.d
intarstats transportatiom of stulen ar forgen
securitisn/receivine atolen nronerte] N
i ::Im Saps ,:; f alien(s)
1. transporting of alies
é’:ﬂ of motor vehicle {not multiple theft ox for
rasale)

9-13 13-17 17-21 21-28
months months months months

NiGR
Touncarfeit currency {(passing/possescion 320,000
to 31#0.060)
iting

(manuf ing)
Drugss
Magilviana, possesdion vith intant. Lo distributs/
sals {mediom £ (9.g.,-50 to 1,599 1bs}]
“Sott druge”, po ion with &nanz to distribute/

’u‘g:::-zé::‘,:‘:uu ':.Aan/un‘wtuu::. . l 2—1 6 l 6 —2 0 2 o -2 6 2 6 -32

shovgen(s), machine qua{s), or multiple w-'cnl)
Rapa Jiet {no forcs ~ commmgcial purposes)
Theft of motor vahicle far ressle
Property offensas [thefvs/torgery/traud/embaszlnment/
intarstate transportation of stelem or forged
securitiss/recelving stolen proparty)
$20,000: to $100,000

months months months months

e B

VERY NIGE
Ty (vespom or thieat)
Brsaking and sntering [bank or poat offics-entrv or
attenptad entry to veult)
Sruges N
Rarihuans, po: iom with intant to distributs/
(@.ge, 2,800 1ba. or moxal]
ion with intsnt to

20-27 27-34 34-41  41-48
months months months months

dhuib«u/nh {not exceeding uoo ooo»-
Extortiem
nana Ace (forcel
Property offenses. [theft/foryery/{ravd/enbarilsnent/
Anterscate transporiation of stolen or for
sseuritise/recaiving stolen propertyl over $100.000
but ast escesding $300,800 .

R R I R A T R S I R T T T T T Jo S A A S A

5
SREATEST T
Mgravatsd felony {e
sarioms injury)
Zxplosfve detonation {imvolving potantial risk of
physicil injury to permsca(s} -~ no sarioss
indury occurred

&y TODBEKY1 Waapon 2ired - no

30-40 40-50, 50-60  6Q-78
mbnths‘months mcnths months

Robbary [multiple instances (2-31)

Rard drags {pus n with intant to discriduts/sale<
laves moal, 13

Sesual sct-forcw

«§+y foreible

e e e e i e e o

] : '
3 A“nunb-l falony-sérioes injury (-.q.. ujnry Graater than above - However, spucific. ranges are not given dd :

hwhinq substantisl risk of death, to the limited number of cu;- and the extrame varhu:n :ul:h N

otracted 4isability, cr M-um-'-nt) within the categary,
X Jl.ren!t Mj-clm
B - C RApl
Xidnaning .

;:.; - Namicide {intenticnal ot -committad during other crime) ~
} NOTES: 1. These nlhunu ara predicated uson gosd laut!numl conduce and proqr;- i-rtnmm.‘

2+ - If an offense behavior is not listed abeve, the PrOpar catagor: .
g the ‘severity of the offense behavicw with those of -hlhr.zuZnu u“n-ffiﬁ"ﬁ-fﬁ:""m
3. If an offenss hehavior can be ehut‘id Uader Bere tham one i
applicable: category is to be uUsed. i
: 4. 12 am offense bedavior innlvd mltiple m-nu offansea, the save
A . :. !L:‘e:nunuu:e-‘:.t:-h‘ghm, :uc- 10 days (1 monch) for rile
: o ruqs” inc roin, cockine, morphise, or opiate deri: and s 3 :
. . : b e 4 ynthetic opiatse .
f , 5“'%:::::- %oft dregs® include, but ars not limived to. barbicur. n nnph.u-snn, 180, . . ®
§ . anspizacy .n.u l- nu‘ for qﬂhunﬂ mnu- ucuﬂm to the u 1y ‘
Sanspirecy HieR il vt ders nitelyimg c"mn behavier
sound eone wenp hh- L) lul—q.‘ atlnu. i uncontumated, m‘,' ,:m"'“‘q vili be SRR APREN Y .

b ' ) . } : : : L iy : B

i the seoer i

ty level may be !.n:ruu‘ e b i
TOGTAm Provision. & ' : PP
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NARCOTIC ADDICT REHABILITATION ACT OF 1966

Title I:

C.
Titie II:
A.

Title III:
A,

[NARA]
Addicts charged with, but not prosecuted for, federal
law violations

In Tieu of trial, addict can choose commitment for
treatment under custody of Surgeon General

Term: 3 years of evaluation, hospitalization and
aftercare, supervision and rehabilitation

Possible dismissal of charges after 3 years
Addicts conQicted of federal Taw violations

Sentenced to commitment for treatment under custody

of Attorney General

Term: 10 year maximum with minimum 6 months institu-
tional care before consideration for conditional
release

Addict not charged with any offense

Addict or relative of addict voluntarily petitions
court for civil commitment under custody of Surgeon
General ‘

Term: 6 months maximum hospitalization and 3 years
maximum post-hospital supervision
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MORGANTOWN L oM
Federal Correctional Institution, Morgantown, West Virginia

Structural Security: Minimum

Age Range: 14 to 24 at the time of commitment. Consideration
will also be given to persons outside this age range
s providing their correctional treatment needs are com-
patible with the pograms available at Morgantown.
s Program emphasis is placed on completion of high
"~ school educat1on, but individuals with other needs
will be given consideration.

Service Area: Male inmates committed by Federal Courts. Persons
who raeside West of the Mississippi River will be
considered on an individual basis. No direct commit- .
ments will be accepted by Morgantown without speciai
designation from the Population Management Section of -
the Bureau of Prisons. Except in unusual situations,
the Center is not approved for holdovers.

Parole Hearings: January, Mérch, May, July, September and November.

Clinical Services: Out-patient care only. Two full-time psychologists,
and ore dentist, but only a part-time contract physi-
cian. All in-patient care is provided at local hos-
pitals. .

Housing: Six cottages. There are six functional units at
Morgantown. Each provides general services,

Industries:

Special Training ’ :
Opportunities: ] *he program is basically designed- to help. the younger,

" less sophisticated person oyercome social, psychological,
and educational deficiencies, Treatment programs pro-
vide students with counseling, extensive interaction
with community volunteers, escorted and unescorted
town tr1ps, and home fur]oughs

g



Page - 2

Special Training

MORGANTOWN

Opportunities (cont'd): The educational program specializes in academic pro-

grams from illiteracy through high school with limited
college level programming. Industrial Tliteracy, i.e.,
producing trainable people, is the objective of the
training program. However, there is limited capacity
for in-depth skills training. Study and work release
programs are limited.

The main thrust of the Morgantown's program is to
provide short term (10 to 14 months) intensive treat-
ment. Persons who would not 1ikely be released in
that time because of a serious offense such as Bank
Robbery or because of his level of criminal sophis-
tication will be considered on an individual basis.
A11 indeterminate sentencing procedures (YCA, 4205
adult), short term regular (three years or less),

and study and observation commitments are appropriate.
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Title 28~—Judicial Administration
CHAPTER |—-DEPARTMENT OF JUSTICE

PART 2—-PAROLE, RELEASE, SUPERVI-
SION AND RECOMMITMENT OF PRISON-
ERS, YOUTH OFFENDERS, AND JUVE-
NILE DELINQUENTS

Paroling, Recommitting and Supervising
-Federal Prisoners

AGENCY: The United States Parole
Commission, Justice.

ACTION: Final rules.

SUMMARY: The Parole Commission
has adopted ‘s procedure whereby fed-

- eral prisoners will be notified of their
ultimate release dates at the outset of
their terms of imprisonment. This pro-
ceduie 1s necessary to reduce the degree
“of uncertainty with which federal prison-
ers presently serve their sentences of im=~
prisonment: The purpose of the pro-
‘cedure ‘is to achieve a significant de--
gree-of certainty while not foregoing the
sdvantageous features of the parole sys-
tem. :

EFFECTIVE DATE: September 6, 1977,
[forall prisoners sentenced on that date
or thereafter. For prisoners sentenced
prior ‘to September §, 1977, the sub-
stantive provisions of the ameénded rules
(setting presumptive release dates) will
apply at the next scheduled in-person
hearing (initial, review, rescission; or
reyocetion).

" FOR FURTHER INFORMATION CON-
TACT:

Michael A.-Stever, Office of the Gen-

eral Counsel, United States Parole

Commissior, 320 First Street, NW.,
. Washington, D.C. 20537, telephone
7 202-1724-3092.

SU'PPLEMZEN'I‘ARY INFORMATION:
(A) THE PROPOSAL AND ITS PURPOSE

On June 10, 1977, the United States
Parole {jommission published a proposal
-~ Whereby Federal prisoners would he no<
tided of their ultimate release dates at
the outset of their terms of imprison-~
ment (42 FR 29934). The purpose of this

proposal, which is now sdopted as a-

final rule, was {0 achieve a substantial
.rednction of indeterminacy in Federal
prison sentences (i.e increasing certainty
on the part of the prisoner as to whad
his total incarceration will be), without
foregoing the significant a.dva.ntagu of
tile present federal parole system. Among
the -advantages offered by the federal
parole system are! (1) Release decision-
making by ‘a small, independent, col~
legial body of correctional experts ad-
hering t¢ a national parole policy (pro-
moting reduction of unwarranted dis-
parity in punishments); and (2) the

. ability to account for intervening fac-
tors tiot foreseeable at the time of sen-
tencing, through systematic review of
/»ach prisoner’s case (promoting fair-
fiess to the individual and avoiding ex-
cessive use of confinement),

FEDERAL

w5

RULES AND REGULATIONS

(B) Pusric COMMENT
The proposal prompted numerous let-

ters from the public, amorig which were-

letters from prisoners, families 6f prison-
ers, corrections officials, probatlon offi-
‘cers, one legislator, and one prison minis-
try organization. The majority of these
letters endorsed the proposal because of
the certainty it would bring to prisoners
and to those awaiting a prisoner’s re-
turn to society, ‘thus increasing the
stability of the “prisoner’s community
support.

Corrections officials also favored the
proposal, Chairman Ira Blalock of the
Oregon State Parole Board wrote that a
similar system adopted in Oregon has
been administratively - successful - and
generally beneficial. Cheirman Blalock
also pointed out that the proposal was
consistent with the recommendations of
criminologists and of the American Bar
Association’s Draft Standards Relating
to the Legal Status of Prisoners (Ameri-

can Criminel Law Review, January’

1977) . Assistant Director Roy Gerard of
the Federal Bureau of Prisons wrote that
the new system will make prison man-
agement easier and more efficient, in-
meates will be better informed and less
anxious, and the processing of parcle
procedures will be impreved.

Finally, Representative Robert W.
Rastenmeier, Chairman of the House
Subcommittee on the Courts, Civil -Lib-
erties, and the Administration of Justice,
and a key architect of the Parole Com-
mxsst'xém and Reorgamzatmn Act of 1976,
WTo

I whole-heartedlyendorse such a new rule.
I believe it is entirely consistent with the
intent of Congress that federel prisoners be
provided with clear, consistent parole policies
which will permit them t6 know at an éarly

- date when they can expect release.

* This comment- shared the pos1tion
tzken by the 1977 Report of the Senate
Subcommittee on Ngztional Peniten-
tiaries:

First, the subcommittee must see that the
Parole Commission continuea to administer
the g'uidel\.ues system In a way that is con-
sistent with the Intention that indeter-

minancy be reduced to the extent consistent-

with the law.

The lugisiation attempted to provide in-
mates with knowledge of their perols status,
80 that the ‘typical inmate would know the
prospective time of his.release, plan for this,
and not make relésse plans when he haas no
hope of early releasi; The legisiation attempts
tc achieve this without creating procedural
requirements that would be .the basis for
extensive and continuous litigation. At pres-
ent, prospective parole information is not
being given to all the prison populatior, and
tkis would be of future concern to the Sub-
committee, [at page 2 of the:Report]

The most common criticism of the
proposal from prisoners was its distinc-
tion between sentenres of less than seven
years and sentences of seven years or
more. The effects of this demarcation
are that: (1) A prisoner with a sentence
of seven years or more and a minimum

term. of imprisonment must await the
completion of his minimum term before
receiving his initial hearing, whereas pll
prisoners with sentences of less than
seveny years receive an initial hearing at
the outset of incarceration; and (2) in
all of the longer sentences, a presuinp-
tive release date cannot be set if it would
result in a date more thar four years
from the date of the initial hearing.

The seven-year mark as a divider be--

tween short and long sentences for. the

purpose of setting & prisoner’s entitig- -
ment to hearings is a figure already se-

lected by Congress at 18 U.S.C. 4208(h).
That section uses the sevén-year mark

to distinguish between those sentences =
in which interim hearings are required. -
every eighteen montlis and thosé sen- -

tences (of seven years or more) in which
interitn hearings are required - every

twenty-fourmonths, Moreover, the Com- .

mission decided that, for its present ad-
ministrative purposes, a four-year effec-
tive limit on the setting of presumptive
release flates is a practical restriction, as
well as one which coincides with the stat-
utory scheme. Whether the limit may be
expanded in the future is a question
which the Commission reserves for fur-
ther deliberation.

Other comments urged that the Comi--

mission adopt a similar policy with re-

gard to federazl parolees serving nNew . »

federal sentences for crimes committed’
while on parole, by informing such pris-
oners at the outset of the total combined

length of the new confinemeént and the -

consecutive parole violator term (the re-

maining time on the original sentence)..

This proposal raises substantial ques-
tions beyond the scope of thé present
rule-making (for example, the problem
of “federal parolees serving new state
sentences, in whose situations the Com-
mission could not set a combined re-
lease date). However, the proposal will
be taken under study.

One comment suggested that the Com=

mission’s. plan contained an inherent.

paradox,; stating that “* * * if i{he pur-
pose of parole is to determina the ex-

tent. of renabilitation and Atness for re-.

turn to soclety, how can the [Commis-
sion] make such determinafions withioub

a longer-period of incarceration?” The .

poinf. this writer missed is that, in fhe

federal system, seriousness of the offenss:
and likelihood of favorable parole out- -

come are the principal 'standards by
which parole declsions are made. (See 18
U.S.C. 4206) . A prisoner’s release date is

not tied to the outward indicia of his -

rehabilitative efforts. v
(C) CHANGES FROM THE PROPOSAL

The proposal was adopted substan-
tially as set forth in the FZpeEran Ruce
1sTER of June 10, 1977, with-one excep-
tion. The five-year uxmt on presumptive

release dates in the case of sentences of . -
seven years or more was reduced to four -

years, in order to coincide with the occ-

cwrrence of the second Interim (statu-.

FEG!S!ER; VOL 42, 'NO. 151—FRIDAY; AUGUST 5, 1977 e . ) B




tory) - review hearing at forty-eight
ronths from the initial hearing, Thus, in
a case in which no presumptive release
date was set at the initial hearing, the
second interim review hearing would be
conducted as a four-year reconsideration
hearing pursuant te §§ .12(c) (2) and
2.140c).

The amended rules also make clear
that the formal rescission procedures of
§ 2.34 apply to presumptive parole dates,
a point not covered in the proposal. This
is consistent with the Commission’s
statement that the intent of the proposal
is that release will normally be granted
at the presumptive date (42 FR 29934).
By the same token, the amended rules
also contain a clear statement that once
set, a presumptive release date shall not
be advanced except under clearly excep-
tional circumstances.

(D) SUMMARY OF THE PRINCIPAL
ANENDIMENTS

Adoption of this proposal required
numereous conforming amendments,. in
addition to the substantive changes. For
the convenience of the reader, the Com-
mission’s rules (together with changes
effected by accompanying documents)
are republished In their entirety. A sum-~
mary of the principal amendments coy-
ered by this document follows.

In 2.1, the term effective date of pa-
role is defined to distinguish that term
from the term presumptive parole date.
An effective date of parole is a parole
date-that has been approved following
an in-person hearing held within six
months of such date, or following a pre-
release record review. Thus, a presumpe-
tive parole date hecome an effective date
of parole when approved following a pre-
release record review, or when approved
following an interim hearing which is
held within six months of the presump-~
. tive parolée date. However, the term ef-
' fective date of parole also includes the

familiar grant of parole with a few
monfhs delay for the development of a
release plan. The term presumptive re<
lease. date encompasses both, presump-
tive release by parole (a presumptive
parole date), as well as presumptive re-
lease through the accumulation of good
time (mandatory release pursuant to 13
U.S.C.4163 and 4164). -

Ip §2.12, the principal features of the
proposal. (the holding of early initial
hearings and the setting of presumptive
release dates) are codified. The reader
should not fail to noté that the setting of

. presumptive release dates (either by pa-
role or by mandatory release) will be
pursuant to the Commission’s guidelines
al § 2.20 (including decisions above or
below the guideline ranges).

In §2.13, a number. of provisions re-
lating to the conduct of the initial hiear-
ing as restructured. The only substantive
change Is the requirement that if a re-
lease date is sef in excess of six months.

from the daté of the hearing, reasons.

must be given as in the case of a parole
denial.

In § 2.14, the three types of proceedings
subsequent to the initial hearing are fully

FEDERAL
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RULES AND REGULATIONS

described: Interim hearings pursuant to
pre-release reviews;
and-four-year reconsideration hearings.
1t is important to note that under no cir-
cumstances will 8 prisoner go without the
periodic reviews to which.he is entitled by
section 4208(h).

In § 2.29, the terms of 2n eﬁectwe date
of parole are set forth. (The good con-
duct condition is omitted since it is al~
ready contained in §2.34.)

In § 2.34, the amendment 2t paragraph
(a) (3) permits the Commission to defer

consideration. of disciplinary infractions
until the commencement, of the next in-
terim hearing or the pre-release review
required by § 21.4(b). Since, as o practi-
cal policy, the Commuission considers only
thiose disciplinary infractions that have
been the subject of formal findings fol«
lowing 2an Institutional Discipiinary
Committee hearing, a delay until the
next scheduled review will not operate
to the prisoner’s disadvantage (through
loss of evidence, ete.)..

{E) ErrEcTIvVE DaTtE

These amended rules will become ef-
fective as follows: (1) In the case of
prisoners sentenced on September 6,
1977, or thereafter (including prisoners
with one or rore multiple senterices im«
posed on September 6, 1977, or there-
after), all provisions of the' amended
‘rules shall apply from the initial hear--
ing onward;

(1) In the case of prisoners sentenced
prior to September 6, 1977, the amended
rules will apply, excepting the provisions
of §212(a), at the first regularly
scheduled in-person hearing that is held

-on ' September .6, 1977, or thereafter.

Thus, following the first hearing (initial,
review, rescission, or revocation hear-
ing) that is held on September 6, 1977,
or thersafter, each prisoner sentenced
prior to September 6, 1877, will be noti-
fled -of “a presumptive release date ac-
cording t0 the procedures of $2.12 (¢),
(d), and (e), and related provisions,

(F) PURTHER CONSIDERATION OF 'I‘x-n»:sz
AMENDED RULES

The Commission intends to. eva.luate
the first four months of the operition of
these rules at its meeting in January,
1978. Therefore, public comment by in-
terested persons will continue to be wel-
come and will he considersd at that time,

(@) CoNCLUSION

Accordingly, pursuant to the provi-
sions of 18 U.S.C. 4203(a) (1) and 4204
{(a) (68), 28 CFR. Chapter I, Part 2, is=
amended as set forth below to become
effective In the manner deseribed above.

Dated: August 2; 1977. i

CurTis C. ‘CRAWFORD,
Acting Chairman,
: Purole Commission..
Sec. ‘ "
2.1  Definitions,
2.2 . Elgibllity for parole, adult sentences,
23 Sa;m; Karcotic“Addict Rehabilitation’
ct.
2.4 Same; juvenils dennquenta.
2,5 Same; youth offenders.

B

REGISTER, VOL. 42,"NO. 151——FRIDAY, AUGUST 5, 1977 .

.2.16

39809

2.6 Withheld and forfeited good time.
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2.8 Mental competency proceedings..

2.9 Study prior to sedtencing, a

2,10 - Date service of sentente comimendes.

Application for parole; notice of henr-
ing.

release dates.
Initial hearing; pmcedure.
Subsequent Learings.

prior to date set at hearing,

Barole. of prisoner in. State, local, or
territorial institution.

Original jurisdiction cases.

Granting of parole.

Information considersd.

Paroling policy” guidelines; staterment
of ‘general policy.

Reperole consideration guldelines,

Communication with the Commission.

223 Delegation to hesring examinars,

217
2,18
2.19
220

221

224 Review -of panel recommendation by
; the Regional Commissioner.
‘225 Regional Appeal. :
2.26 Appesl to National .Appeals Board.. !
© 227 Appeal to original jurisdiction cases. -
28 Reopening of cases, .
2.29 Release on parole,
2.30 ' False or witbheld Information. - :
231 Parole - to detainers; “statement of
_ . polley.
232 Parole to  loeal or immigration:
detainers,
2.33  Release plans,
2.34 * Rescission of parole,
2,35 Mandatory release in the abseénce o!
: parole. .
2.36 Same; youth-offerders. !

2.37 Reports to - police . departments -of
names of parclees; statement. of
policy.

2,38

States Probation Oficers.

Jurisdiction of the- Commdssion

Conditions of release

Travel by parolees\ and mandufory To~

leases,

Probation omcer's Repori:s to' Comi~

missions,

Early termination of parole. .

Summons to appear or warra.nt 1or re<

taking of parolee.

Same; youth offenders.

2.39
2.40
8.41
2,42

2.43
2.44

2.45
248

247

summons.

positional review.
’ 248 Revoeation by the Commissien; pre-
Uminary interview. .
2.49 . Place of revocation hearing, -
2,50 Revocation hearing procedure,
2.51: Issuance of subpaena fori:the appesar-
ance of witnesses or production or
; documents,
2.52 Revocation of pm:ole or mandatory T~
 leasge. .
2.53 “Mandatory parole, o
2.54 Re:;;a;vs pursuant to 18 u.8. C' 55 4203/
2.55. Disciosure of records.
2,58 Special parole terms:
2,57 Prior orders. . ;
2,58 .Abserice.of hearing examiner,
2.59 Appomtment of Committees,

AuTsortrr: 28 CFR OChapter 1, Part O

Subpart I, and. (18 TU.8.C. 3853, 4164. 4301~
4218, 42545, and 5005-5041).,
§ 2.1 - Definitions.

As used in this part;

{a) The term “Commission” ‘rerers to
the United States Parole Commission.

@

Initial hearings: Setting presumptive :

Petitlon for consideration of pa.tola‘

Community supérvision by Uniied

Execution of waxrant and service of :

Warrailt placed as s detainer and dis~
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(b) The term “Comrmissioner” refers

to members of the United States Parole

Commission.

() "The term “National Appeals
Board” refers to the Vice Chairman of
the Commission and two other National
Commissioners who are assigned in the
headquarters office of the Coramission in
‘Washington, D.C. The Vice Chairman
shall be the Chairman of the National
Appeals Board. In the abserice or vacancy
of the Vice Chairman the Chairman of
thé Commission functions as the Chair-
man of the National Appeals Board. In
the absence or vacancy of & member the
Chairmean. of the Commission functions
4s a member of the National Appeals
Board.

(d) The term “National Commission-
ers” refers to the Chairman of the Com-~
mission ‘and the three members of the
National Appeals Board, The Vice Chair-
man of the CGommission shall be the
Chairman of the National Commission-

- ers. In the absence or vacancy of the

Vice Chairman, the Chairman of  the
Commission shall be Chairman of the

. National Commissioners.

(e) The term “Regional Commission-

er” refers to Commissioners assigned to
the Commission’s regional offices.
- () The term “eligible prisoner” refers
to any Federal prisoner-eligible for parocle
pursuant to this Part and includes any
Federal prisoner whose parole has been
revoked -and who is not otherwise in-
eligible for parole. :

(g) The term *parolee’” refers to any
Federal prisoner released on parole or
as if on parole pursuant to 18 U.S.C. 4164
or 4205(f). The term “mandatory re-
lease” refers to release pursuant to 18
U.8.C. 4163 and 4164.

(h) The term “effective date of
parole” refers to a parole date that has
been eapproved following an in-person
hearing held within six months of such
date, or following a pre-release record
review, .

(1) All other terms used in this part
shall be deemed to have the same mean-
ing as identical or comparable terms as
used in Chapter 311 of Part IV of Title
18 of the United States Code or Chapter
I, Part O, Subpart V.of Title 28 of the
Code of Federal Regulations.

§2.2 Eligibilicy for parole;
adulc semtences. :

(a) & Federal prisomer serving a maximin
term or terms of more than one year irposed
pursuant to 18 U.S.C, 4205(a){or pursuant
to. former 18 U.S.C. 4202] way be released
on parole in the discrecion of the Commis-
sion after camletion of enesthird of such
term or terms, or after campletion of ten

. ‘years of a life sentence or of a sentemce
of over thirty years.

(b) A Faderal prisoner serving a maxim.a
texm or terms of more than one year impwsed
purstant to 18 U.S,C. 4205(a)(l)[or pursuant
to former 18 U.S.C., 4208(a)(1l)} may be
released on parole in the discreticn of
Conmissicn atcer corpletion of the court-
designated minimm term, which may be less
than but not more than cne-third of the
mudmen. sencence imposed,
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" (e) A Federal prisoner serving a maximm

‘term or tems of more than cue year imposed
pursuant to 18 U.S.C. 4205ib) (2) {or pursusat
o forme= 18 U.5.C. 4208(a)(2)] may be
released on parole at any time in the dis~
crétion of the Coomission.

(d) If the Cowrt has izposed 2 maximm
term or terms of wore than cne year purstant
to 18 U.S.C. 924(a) or 26 U.5.C. 5871
[violation of Federal gun control laws], a
Federal priscner serving such tcerm cT temms
may be released in the discretion of the
Coumission as if seatenced pursuat co 18
U.S.C. 4205(b)(2).

(e) A Federal prisoner serving a maximum
term or terms of one year cr less is not
eligible for parole cemsideration by the
Commission, except that a Faderal prisoner
sentenced prior to May 14, 1976, to a
maximam term or texms of at least six months
but not more than one year is eligible for
parole consideration after service of
ane-chird of such term or terms.

§ 2.3 Same; Narcotic Addict Rehabilita.
tion Act.

A Federal prisoner commitred under
the Narcotic Addict Rehabilicacion
Act may be released on parole in the
discretion of the Commission after
completion of at least six months in
treatment, not including any period of
time for “study™ prior to final judgment

of the court. Before parole is ordered by

the Commission, the Surgeon General or
his designated representative must cer-
tify that the prisoner has made sufficient
progress fo warrant his release and the
Attorney General or his designated rep-
resentative must also report to the Com-
mission whether the prisoner should be-
released. Recertification by the Surgeon
General prior to reparocle consideration
is required (18 U.S.C. 4254).

§ 2.4 Same; juvenile delinguents.

A committed juvenile delinquent may
be released on parole at any time in the
discretion of the Commission (18 U.S.C.
5041).

'2.5 Samie ; youth offenders.

A committeed youth offender may -be
released on parvle at any time in the
discretion of the Commission (18 U.S.C.
5017(a)).

§ 2.6 Withheld and forfeited good time.

(a) While neither a forfeiture of good
time nor a witnholding of good time shall
bar a prisoner from receiving a parole
hiearing, § 4206 of Title 18 of the United
States Code permits the Commission to
parole only those prisoners who have
substantially observed the rules of the
institution. :

(b) Forfeiture of statutory good time
not restored shall be deemed, in itself,
to indicate that the prisoner has vio-
lated the rules of the institution to a
serious degree.

§ 2.7 Committed fines.

In any case in which a prisoner shall
have had a fine imposed upon him by the
committing court for which he is to
stand committed until it is paid or until
he is otherwise discharged according to
law, such prisoner shall not be released
on parole or mandatory release until

A
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payment of the fine, or until the fine
commitment order is discharged accord-
ing to law as follows:

(&) An indigent prisoner may make
application to a U.S, Magistrate in the
District wherein he is incarcerated or to
the chief executive officer of the institu-
tion setting forth, under the institu-
tional regulations, his inability’ to pay
such fine; if the magistrate or chief ex-
ecutive officer shall find that the pris-
oner, having no assets exceeding $20 in
value except such as are by law exempt
from being taken on execution for debt,
is unable to pay the fine, and if the
prisoner takes a prescribed oath of in-
digency, he shall be discharged from
the commitment cbligation of the com-
mitted fine sentence.

(b) If the prisoner is found to possess
assets in excess of the exemption in para~
graph (a) of this section, nevertheless
if the chief exesutive officer of the in-
stitution or U.S. Magistrate shall find
that retention of al} such assets is rea-
sonably necessary for his support or that

of his family, upon taking of the pre-

scribed oath concerning his assets the
prisoner shall be discharged from the
commitment obligation of the committed
fine sentence. If the chief executive
officer of the institution or U!S, Magis-
trate shall find that retention by the
prisoner  of any part of his assets is
reasonably necessary for his support or
that of his family, the- prisoner upon
taking of the prescribed oath concern=
ing his assets, shall be discharged from
the commitment obligation of the com-~
mitted fine sentence upon payment on
account of his fine or that portion of his
assets in excess of the amount found to
be reasonably necessary for his support
or that of his family.

(c) Discharge from the commitment
obligation of any commitied fine does not
discharge the prisoner's obligation .to

pay the fine as a debt due the United

States.
§ 2.8 Mental competency proccedings.

(a) 'Whenever a prisoner or parolee is
scheduled for a hearing in accordance
with the provisions of this part and rea-
sonable doubt -exists as to his mental
competency, i.e., his ability to understand
the nature of and participate in sched-
uled proceedings, a preliminary hearing
to determine his mental competency
shall be conducted by a panel of hearing
examinérs or other official(s) (including
a U.S. Probation Officer) designated by
the Commission.

(b) At the competency hearing, the

‘hearing examiners - or designated of=

ficial(s) shall receive oral or written
psychiatric or psychological testimony
and other evidence that may be avail-
able. A preliminary determination of the
prisoner's. mental competency shall be
made upon the testimony, evidence, and
personal observation of the prisoner, If
the examiner panel or designated offi-
cial(s) determines that the prisoner is
mentally competent, the previously
scheduled hearing shall be held. If they
determine that the prisoner is not men-
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tally competent, the previously sched-
uled hearing shall be temporarily post-
poned.

{ch Whenever the hearing examiners
or designated official(s) determine that a
person is incompetent and postpone the
previously scheduled hearing, they shall
forward the record of the preliminary
hearing with their findings to the
Regional Commissioner for review. If the
Regional Commissioner concurs with
their findings; he shall order the tem-
porarily postponed hearing to be post-
poned indefinitely until such time as it is
determined that the prisoner or parolee
has recovered sufficiently to understand
the nature of and participate in the pro-
ceedings and, in the case of a parvlee,
may order such parclee transferred to a
Bureau of Prison’s facility for further
examination. In any gsuch case, the
Reglonal Commissioner shall require a
progress report on the mental health of
the prisoner at least every six months.
When the Regional Commissjoner deter-
mines that the prisoner has recovered
sufficiently, he shall reschedule the hear-
ing for the earliest feasible date.

(d) If the Regional Commissioner dis-
agrees with the findings of the hearing
examiners or designated official(s) as to
the mental competency of the prisoner,
he shall take such action as he deems
appropriate.

§2.9 Study piior to sentencing.

(a) When an adult Federal offender
has been committed to an institution by
the sentencing court for observation and
study prior to sentencing, under the pro=
vistons of 18 U.8.C. 4205(¢), the report to
the sentencing court is prepared and sub-
mitted directly by the United States
Bureau of Prisons. )

(b) The court may order a youth.to be
committed to the custody of the Attor-
ney General for observation and study at
an appropriate classification center or
agency. Within sixty days from the date
of the order, or such additional period as
the court may grant, the Commission
shall report its findings to the court (18
U.S8.C. 5010¢e)).

§2.10 ' Date service of sentence coms-
mences.

(a) Service of a sentence of imprjson-
ment commences to run on the date on’
which ' the person is- recelved st the
« - penitentiary, reformatory, or jail for

‘service of the sentence: Provided, hoiw-
ever;. that any such person shall be al=
lowed credit toward the service of -his

sentence for any days spent in custody in -

connection with the offense or acts for
which sentence was imposed. :
(b) The imposilion of a sentence of
imprisonment for eivil contempt shall
. interrupt the running of any sentence of
imprisoniment; being. served at fHie time
the sentence of civil contempt is im-
posed, and the sentence or senterices so
interrupted shall not commence to run
again until the sentence of civil contempt
is lifted.
(¢) Service of the senténce of A com-
~ mitted youth offender or a person com-
" mitted under the Narcotic Addict Reha-
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bilitation Act commences to run from the
date of conviction and is interrupted only
when such prisoner or parclee (1) is on
bail pending appeal; (2) is in escape
status; (3) has absconded from his or
her district of supervision; or (4) comes
within the provisions of subsection (b)
of this section.

§2.11
hearing.

(a) A federal prisoner (including .a
committed youth offender or prisoner
sentenced under the Narcotic Addict Re~
nhabilitation Act) deésiring to apply for
parole shail execute an application-form
a3 prescribed by the Commission. Such
forms shall be available at each federal

institution and shall he provided to each

prisoner who is eligible for an initial

parole hedring pursuant; to § 2.12. Prison-

ers committed under the Federal Juve-
nile Delinquency Act shall be considered
for pdrole without application and may
not waive parole consideration. A pris=~
onler who receives an initial hearing need
not apply for subsequent hearings.

(b). A prisoner may knowingly and in-
telligently waive any parole considera-
tion on a form provided for that purpose,
If a prisoner waives parole consideration,
he may later apply for parole and may
be heard during the next visit of the
Commiission to the institution at which
he is confined, provided that he has ap=
plied at least 45 days prior to the first

.day of the month in which such visit of

the Commission oceurs:

(¢) A prisoner who fails to submit

either an application for Dparole or a
waiver form shall be referred tothe Com=
mission’s representatives by the chief ex-
ectitive..officer of the institution. The
prisoner shall then receive an explana=
tion of his right to apply for parole at a
later date.

(d} In addition to t.he ahove proce-
.dures relating to parole application, all
‘prisoners prior to initial hearing shall be
provided with an inmate background
statement by the Bureau of Prisons for
completion by the prisoner.

(e) At least thirty days prior to the

initial hearing (and prior {o any hear~

ing conducted pursuant to §2.14), the
prisoner shall be provided with written
notice of the time and place of the Hear-
ing and of his right to review the doeu-
ments to be considered by the Commis-
sion, as provided by § 2.55. A prisoner
may walve such notice, except that if
such notice is not waived,; the, case shall
be continued to the time of the next reg-
uiarly scheduled proceeding of the Com=-
mission at the institution In which the
prisoner is confined. -

§ 2.12 Initial hearmgs-
sunmiptive release dates,

(a) An initial hearing shall be con-
ducted within 120 days of & prisoner's
arrival at a federal institution, or as soon

Setting. prew

- thereafter as practicable, in the follow=

ing cases:
(1) A prisonet with no mifimum term
of mpﬁsonment and 4
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(2) A prisoper with a minimum tefm

-of Imprisonment and a mazimum term

or terms of less than seven years.
(b) In the case of & prisoner with a

minimum term of imprisonment and a

mazximum term or terms of seven years
or more; an initial hearing shall be con-
ducted at least thirty days prior to the
completion of the minimum term of im-
‘prisonment, or as soon thereaiter a3
practicable.

{c) Following initial hcanng {1y The

Commission shall set a presumptive re-.

lease date (either by parocle or by man-
datory release), or set an effective date:
of parole, in the case of every prisoner
with & maximum term or terms: of lm
than seven years.

(2) In the case of a prisoner with &
maximum term or terms of seven years
or more, the Commission shall eitiier set
a presumptive release date, I such date
falls within four years of the initial hear-
ing, or continue the ‘prisoner to a four-
year reconsiderationy heating pursuant
to §214(c), or set an effective date of .
parole.

(d) Notwithstanding the ahove para=
graph, a- prisoner may not he paroled
earlier than the ¢ompletion of any judi-~
clally set ‘minimum term of imprison-
ment or other period of parole inelis‘ibil-
ity fixed by law. -

(e) A presumptive parole ddte shall be
contingent upon a continued Tecord of

~good conduct and the sstablishment of

£
SR

2 suitable release plan, and shall besub-~

ject to the:provisions of §§ 2.14 and 2.34, -
In the case of a prisonersentenced under

the Narcotle Addict Rehabilitation Act, .

18 U.8,C. 4254, a presumptive parole date
shall also be contingent upon certifica-
tion by the Surgeon General pumuant o
§230f these rules, . -

§2.13  Initial hearing; procedtgrer

(a) An initial hearing shall be con-
ducted by a panel of two hearing ex-
aminers. The examiners shall discuss
with the prisoner his. offense severity
rating and sallent factor score .as de=
seribed in §2.20, his institptional con-
duct and, in addition, any other matter
the panel may deem relevant.

a hearing by a person of his choice. The
furiction of the prisoner's representative
shall be to offer a statement at the con-
clusion of the interview of the prisoner
by the examiner panel,-and to proyide

aminer panel ‘shall request. Interested

parties. who oppose parole may seléct a

representative {o appear and offep &
statement. The presiding hearing exam-
iner shall imit or exclude any 1rre1evant
or repetitious statement.

(c) “At the conclusion of the hearing.
the panel shall orally inform the prisoner:

‘of 1ts recommendation and, if such rec=

(b) A prisoner may be represented at ‘

w o

such additional information as the ex- :

ommendation is for dendal, of the rea~

sons therefor. Written notice of the o=

cial decision, or the decision to refer

under: § 2.17 or § 2.24, shall be mailed ar
transmitted to the prisonet within 21
days of the date of the hearing, excepd
in emergencies. If parole i3 ‘denled, or

a release date is set m €xcess of six

4.l

§|
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months from the date of the hearing, the
prisoner shall also receive in writing the
reasons therefor,

(d) -In accordance with 18 U.S.C. 4206,
reasons for parole diazdal may include
the following, ‘with further specification
as appropriate:

(1) The prisoner has not substantially
observed the rules of the institution or
institutions in which confined;

(2) Release, il the opinion of the Com-
mission; would depreciate the seriousness
of the offense or promote disrespect for
the law; or )

(3) Release, in the opinion of the
Commission, would jeopardize the public
welfare.

In Iieu of, or in combination with, the
above reasons the prisoner shall be fur-
nished with a - guidelines evaluation

statement containing his offense severity

rating and salient factor score (includ-
ing the pcints credited on each item of

-such score) as described ir § 2.20, as well

as the specific factors and information
relied upon for any decision to continue

-such prisoner for a period outside the

range indicated by the guidelines.

(e) No interviews with the Commis~
sion or any representative thereof, shall
be granted to a prisoner unless his name
is docketed for a hearing in accordance
with Commission procedures. Hearings
shall not be opex: to the public.

(£) A full and complete record of every
hearing shall be retained by the Commis-
sion, Upon a request, pursuant to § 2.55,
the Commission shall make available to
any eligible prisoner such record as the
Commission has retained of the hearing.

§ 2.14 Subsequent proceedings.

(a) Interim proceedings. The purpose
of an interim proceeding required by 18
U.S.C. 4208(h) shall be to consider any
significant developments or changes In
the prisoner’s status that may have oc-
curred subsequent to the initial hear=
ing. R
(1) Notwithstanding a previously or-
dered presumptive release daie or four-
yvedr reconsideration hearing, interim
hearings shall be conducted by an ex-
aminer panel pursuant to the procedures
of § 2.13 (b}, (c), (e), and () at the fol-
lowing  intervals from the date of the

. last hearing:

(1) In the case of & prisoner with a
maximum term or terms of less than
seven years, every eighteen months (un-
til released).

(1) In the cdse of a prisoner with a
maximum term or terms of seven years
or more, every twenty-four months (un-
‘til released). -

(2) However, in the cese-of a prisoner
wlth an 7ansatisfied minimum ferm, the
first - interim hearing shall be deferred
until the docket of hearings immediately
preceding complet;ion -of the minimum

,(3) Following an interim hearing, the

‘ Commission may:

(1) Order no éharnge in the previous
decision;

(1) Advance s prespmptive Telease
date, or the date of a four-year reconsid-

g

s g . <~
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eration hearing. However, it shall be the
policy of the Commission that once set,
a presumptive release date or the-dste of
a four-year reconsideration hearing shall
not be advanced except under clearly ex-
ceptional circumstances;

(iil) Retard or rescind a presumptive
parole date for reason of disciplinary in-
fractions. In & case in which disciplinary
infractions have occurred, the interim
hearing shall be conducted in a¢cordance
with the procedures of § 2.34(a).

(b) Pre-release reviews. The purpose
of a pre-release review shall be to deter-
mine ‘whether the conditions of a pre-
sumptive release date by parole have
been satisfied.

(1) At least sixty days prior to a pre-
sumptive parole date. an examiner
panel shall review the case on the record,
including & current institutional prog-
ress report.

(2) Following review and recom-
mendation, the Regional Commissioner
mey:

(1) Approve the parole date;

(i) Advance or retard the parole date
as provided by § 2.29(¢) ;

(iil) Retard the parole date or com-
mence rescission proceedings as provided
by % 2.34.

(3) A pre-release review pursuant to
this section shall not he required if an in-
person hearing has been held within six
months of the parole date.

(c)y Four-year reconsiderdation. hear-
ings. A four-year reconsideration hear-

ing shall be a full reassessment of the -

case pursuant to the procedures of § 2.13
to determine whether the setting of a
presumptive release date would be ap-
propriate at that time.

(1) A four-year reconsideration hea.r-
ing shall be ordered following initial
hearing in any case in which a release
date is not set.

(2) Following & four-year reconsidera-
tlon hearing, the Commission_may:

*(1) Set a presumptive release date, if
such date falls within four years of the
hearing; or

(1) Continue the prisoner to a further
four-year reconsideration hearing if no
presumptive release date is set.

§ 2.15 Petition for consideration of
parole prior to date set at hearing.

When & prisoner has served the mini-
mum term of imprisonment required by
law, the Bureau of Prisons may petition
the responsible Regional Commissioner
for reopening the case under § 2.28 and
consideration for parole prior to the date
set by the Commission xt the initial or
review hearing. The petition musi show
cause why it should be granted, le., an
emergency, hardship, or the existence of
other extraordinary circumstances that
would warrant consideratior; of “early
parole,

§2.16  Parole of prisoner in state, Jocal,
or territorial msutunon.

(a) - Any person who is serving a
sentence of Imprisonment for any offense
against the United States, but who is
confined therefor in a state reformatory
or other state or territorial institution,
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it

shall be eligible for parole by the Com-
mission on the same terms and condi-
tions, by the same authority, and sub-
ject to recommittal for the violation of
such parole, as though he were confined
in a Federal penitentiary, reformatory,
or other correctional institution.

(b) Pederal prisoners serving concur-
rent state and Federal sentences in state,
local, or territorial institutions shall be
furnished upon request parole applica-
tion forms. Upon receipt of the
application and any supplementary
classification material submitted by the
institution, parole consideration shall be
made hy an examiner panel of the ap-
propriate region on the record only. If
such prisoner is released from his state
sentence prior to a Federal grant of
parole, he shall be given a personal hear-
ing as soon as feasible after receipt at
a Federal institution. -

(c) Prisoners who are serving Federal
sentences exclusively but who are being
boarded in state, locel or territorial in-
stitutions may be provided hearings at
such facilities or may be transferred by
the Bureau of Prisons to Federal Insti-
tutions for hearings by examiner panels
of the Commission.

§ 2.17 Original jurisdiction cases.

(a) A Regional Comiissioner may
designate certain cases for decision by &
quorum of Commissioners as described
below, as original jurisdiction cases. In
such instances, he shall forward the case
with lis vote, and any additional com-
ments he may deem germane, to the Na-
tional Commissioners for decision. Deci-
sions shall be based upon the concur-
rence of three votes with the appropriate
Regional Commissioner and each Na-
tional Commissioner having one vote.
Additional votes, if required, shall be cast
by the other Regional Commissioners on
a rotating basis as established by the
Chairman of the Commission.

(b) The following criteria will be used
in designating cases.as original juris-
diction cases:

(1) Prisoners who have commitied
serious crimes against the security of the
Nation, e.g., espionage or aggravated sub~
versive activity.

(2) Prisoners whose offense behavior:
(1) " Involved an unusual, degree of so<
phistication or planning or (i) Was part
of a large scale crimiral conspiracy OT
continuing criminal enterprise.

(3) Prisoners who have received na-
tional or unusual attentior. because of
the nature of the crime, arrest, trial, or
prisoner status, or because of the com-
munity status of the offender or his
victim, .

(4 Long-term sentences. Prisoners
sentenced to a maximum term of forty-
five years (or thore) or prisoners serving
life sentences.

(¢) (1) Any case designated Igr the -

original jurisdiction of the Commission
shall'remain an original jurisdiction case
unless-designiation is removed pursuant
to this subsection. |

(2)- A case.found to be inappropriately
designated for the Commission’s original
jurisdiction, or to no longer warrant such
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designation, may be removed from orig-
inal jurisdiction under the procedures
specified in paragraph (a) of this section

. following a regularly scheduled hearing

or the reopening of the case pursuant to
§ 2.28. Removal from original jurisdic-
tion may also occur by majority vote of
the Commission considering an appeal
pursuant to § 2.27. Where the circum-
stances warrant, a case may be redesig-’
nated as original jurisdiction pursuant to
the provisions of paragraphs (a) and (b)
of this section. ’

§ 2.18 Granting of parole.

The granting of parole to an eligible
prisoner rests in the discretion of the
United States Farole Commission, As
prerequisites to ' a grant of parcle,
the Commission must determine that the

prisoner has substantially observed the’

rules of the institution or institutions in
which he has been confined; and upon
consideration of the nature and ¢ircum-
stances of the offense and the history and
characteristics of the prisoner, must de-
termine that release would not depreciate
the seriousness of his offenise or promote
disrespect for the law, and that release
woulld not jeopardize the public welfare
(i.e,, that there is a reasonable probabil-
ity that, if released, the prisoner would
live and remain at liberty without violat-
ing the law or the conditions of his
parole).

§2.19 Information considered.

(a) In making a determination under
this chapter (relating to release on pa-
Tole) the Commission shall consider, if
available and relevant:

(1) Reports and recommendations
which the stafl of the facility in which
such prisoner is confined may make;

{2) Official reports of the prisoner's
prior criminal record, including a report
or record of earlier probation and parole
experiences; )

(3) Presentence investigation reports;

(4) Recommendations regarding the
prisoner’s parole made at the time of sen-
tencing ' by  the" sentencing judge and
prosecuting attorney; and

(5) Reports of physical, mental, or
psychigtric e*(amu‘a.twn of the offendar,

(b) There shall also he taken into con-
sideration such additional relevant in-
formation concerning the prisoner: {in-

" cluding information submitted by the

prisonér) as may he reasonably available
(18 U.S.C. 4207). The Commission en-
courages the submission of relevant in-

formaticn concerning an eligible pris- -

oner by interested persons.

§2.20: Parsling po'hcy suidelines; states
ment of general pahcy.

‘(a.) To establish a national paroling -
policy, promote a more consistent exer-’

cise of discretion, and enable fairer and

more equitable decision-making without
jremcving- individual_case consideration,

1t

_prognosis)

RULES AND REGULATIONS

the United States Parole Commission has
adopted  guidelines for parole release
cohsideration.

(b) These guidelines indicate the cus-
tomary range of time to be served before
release for varigus combinations of of«
fense (severity) and offender <(parole
characteristics. The - time
ranges specified by the guidelines are es-
tablished specifically for cases with good
institutional adjustment and program
Progress. :

(¢} These time ranges are merely
guidelines. . Where the circumstances
warrant, decisions outside of the guide-
lines (either above or below) may be
rendered.

(d) The ouxdelines contain examples
of offense behaviors for each severity

39813

level, However, especiauy mitigating or

aggravating circumstancez in s particu-
lar case may justify a deecision of & se-

verity rating différent from that listed.

(e) "An eyaluation shieet containing a
“salient factor score” serves as an'aid in
determining  the parole prognosis (po-
tential risk of parole violation). How-
ever, where circumstances warrant, clin-

ical evaluation of risk may oven'ide this -

predictive aid.

) Guidelines for reparole considera-
tion are set forth nt § 2.21,

(g) The Commission shall review the
guidelines, including the salient factor
score, - periodically "and may revise or
modify them at any timne as deemed ap-
propriate; :

Guidelines. for decisionmaking

{Customary total {{ma tg,ba served he!are release {including jnil time)]
(in mon

Offense chmcrenmcs——sevmw )ol offense. behavior

Oftender cba{acterisﬂcs—pm‘ole prognosia (salient' ;

nator seore}

(examplés,
Qood
(11 to 0) (8to 6) (5 to «L) (3 to 0) o
Adult
Esmpe fopen institution or program (e.q., CTC work )
relense)--absent Jese than 7 d. q |
Mariboana or soit drugs, simpie possession: (smnll €10 8-12 10-14 +12-18
quantity for own use).
Property oifenses (theft or simple possession of stalén i
property) less than $1,000, i i
Low moderate: i
Aleohiol lnwviolations. e oco T e iiian o
Counterfeit currency (passing/possession less - than 4
it
Tmmigration law viglations AL )
Income tax evasion (less than $10,000) ... ce e caevemcie 812 124 18-20 20-28
Property offenses (rorgery/!mud/t.heft from ‘mail/fem. e .
hezzlément/intersinle iransportation of stolen —or A
forged seeurities/receiving stolen property with u
intent to reseil} less than $1,000. :
Selective Service Act violations
Moderats: -
Bribery of a public official (offering or necepting) vavun-
ng‘?terfext currency (passing/posséssion $1,000 to
¥
Drugs:
Marihu:\nn possession ‘with mtent 1o distributs/
sale (stoll scale {e.g,, less than 501b i
wSoft drngs’!, possession With intént 1o distnbuw
£ su(le (less than $500). Institut bsent 7 of
scape {sécure program or institution, or absen of
more=no fear or 1hreat used), 12-16 lg-20 20-24 %43
Firearms. Adt, possession/purcliase/sale (single wapons '
not ¢nwed-oil shotgun or machine gun),
Tncome tax evasion (810,000 (0 £30,000). c c cmecsincoonnn
" Mailing threatening feation(s) . .
MISPTION Of fRIONY . oo cei sxem s o mmnm cmmmmmm comm e e M
Property oﬂenses (t\‘lntt/rorgnry/rmud/embezzlement/
interstate transportation of stolen or forged secunﬂes/ N i
recei?ing stolen properiy) $1,00010 $19,999, T &
Smuggling/transporting of alten(s).. .. & . .
« Thelt of motor vehicle (not multiple thefi or for resaiey. o
Co%\uter!vlt currdney (pasalnwlpossatsmn 520 000 to :
Coumerlemns {manafacturing)
rugs: W :
qu'ihuana. possession with intant to dl:trib:!ia] = i
© 7 yale (medium seale (6.9., 50 to.1,000 [
“3oft drugs’’, possession with lnteuv. to distribute/ . i .
5alg (3500 10'$5,000), 16-20 2026 2634 -4
Explosives, posessian/unnspoﬂatlon ................ 1 i
" Firearms Act. possession/purchase/sale (sawed-off shot-
gun(s), machine gun(s), or muitiple weapons), ) N
" Mann Act (no force—commercial PUrPOSes) s qp-. i
Theft of motar vehicle for resale. . ..o v -
* Prpperty Gitentes [theft/forgery d/
intersiate transportation of sv.o!en ar rurged xecunuea/

recewing stolen property) 520,000 10 $100,000,
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Offanse ehuactedstics-—(wndty )d offenze  behavior

Offander nhnnceu'!stic.s-pamle' proguosis. (ssliant
: iactor soore)  ° .

ples Very good Good Fair P
wy oot
{11409) (8t0 6) (5 to 4) 3ta0)
Very high:
“Robbery (weapon or threat)
Breaking, and entering (bank or post officesentry or
DntMpud sntry to vault).
rugs:
. \Iar{huma, pogsession with: {ntent to distributs
* sale (largo scals {e.g., 2,000 1b of more)), !
“:o(: drugs”, possassion with inunt to distribute/
sale (over 85,000) :
“Hard drogs'!, possassion with intentto distribute/ ¢’ 26-36 3648 48,60 60-72

sal t 00,
- n: (no excceding $100,000); °

Mann Act. (force)

Property oflenses (theft/forgery/iraud/ernbectiement}
interstate transportation of stolen or forged sacurities/
recuving stolen property) - over $100,000 but not

axceeding $590,000.
a S:exsual &t (force)

Aggravnmd felony (e.g., mbbery, saxual act, aggravated

t)--wupon fired o personal &nsm.

Am:m(: ijacking.
possession with intent to dis-

Drugs: “Hard drugs”,
tn ute/sale (in excess of $100 ,000).

tion)

E losives (d
X’Jxr‘!)nnnlno 2

Greater than above—howevar, specific rangss are not
given dus to the Umited number of cases snd the
extrems varistion in severity pmbh within the

Willtal homicide

LY.

YOUTH/NARA

W
Iscape (open institution or program (e.g., CTC, work
release)—absent jess than 7.d),
Marthuana or soft. drugs, aimple possession (small
quantity for own uss,
Property offenses (tbe!t or simple possession of stolen
. property) less than $1,000.
w moderate:
Aleohol 1aw violations -
Counogeorlmt cwrrency - (passing/possession less than

)
Tmmigration law violations.
Income tax evasion (less than PO,
Property offenses ((orgeryl!rsud/chelt from. maillam.
berzzlement/interstats transportation of swlen or
forged aecurmas/receivmg stolen property- with lo-
tent to resell) less than $1,000..
Be]ectlve Service Act vln‘ﬂﬁnm

Bribary of a public officlal (offering or aceepting) amu.-n
Cglg;eggt)eit currency (psssing/possession $1,000 to
1

rugs:
Mar(huann, possession with inteut to distributa/
6 (small scale (e.g., loss than
"Ssg{t ((ilmg:xt " possess)xo 0 with inumt to distribute/
e (less
Escape (secure program or {nstitution, or absent 7 d
or more—no:fear or mm:
Adtﬂsh pnr-'-‘h /sl (gmsla, pon:
not sawed/ otgun or machil
Incoms tax svasion ($10,000 to $50 Oﬁ?
Msiling threatening commumcat.ioxz\s)
Misprison of felony ..
Property offenses (tha(t[forgerr/lnud/ambeulameut/
intarstate transportation ofstolen or forged securities/
recaiving stolen property): $1,000 to 819.999
Bmuggling/uwsporﬁng of alien

Connterle!t currency (pasilng/possession $20,000 to
gounurxdtinz (AMBCAULING) oo el wm e mcmacm e nae

gfaxlhuana, possassion  with intént to distribute/
sale (medium scals (mg.,sowwss 1bs)).
“Boft drugs”, posasd with {ntant to distribute/
E loi?le (mpossessio iR
X ves, POssession/ArANIpOrtation . . ceceedioasonss
‘Flr‘:arms 'Ac ssemlon/ urchme/sala (mwod-oﬁ
shotgun(s); mnc ne gun(a? ot mumple weapons).
Mann Act (no force—comm UTPOSLS) w o = mamesnai

" Theft of motor vehicla for msala ................... ‘

Pro! offenses (theft/fo ratdjembersiament)
iuptee_xr:t’;ste transportat] o‘xlx o!tgset{:{én or torged sequrities/
V. lfdweivmg stolen property) $20,000 to $100,000,
ary
Rogbery {weapon o threat)....
Breaking and entering (bank or post otﬁco-entry or
nttempted entry to vault).
ru;
arihunnu. possession with intent to distslbute/
sale (1arge seale (e.g., 2,000 109 or more)).
“Sott drugs”, possession with intent to d.istﬂbute/
sale (aver $3,000).
“Hard drugs’’, possession with intent to distribute/
sale (not e.xoeeding $100,000).

Extortion
gm r:ct ((gme) (the!t/! /Lri d/emb 2zlement/
ro offenses oTRe Bl ezzlemen

{npbfrst?ate tmnsponatton of stgen or forged secuities/

mceiving stolan property) cver 8100,000 but not ex-

reading $500,000.
wdxual act (!orce) .

610 12 10-14 , 13

8-12 i »-20 20-28

13 -7 - n-13

. . FEDERAL REGISTER, VQL 42, NO. 151—FRIDAY, AUGUST 5, 1977 t



'§ 2.21 Reparole
lines.
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Offender characteristice—-varole prognosls
(sailen

Qffenge characteristics—severity of ofense behavior t factor score) .
(examples)

Very good  Good Fair Poor
(11t09) (8ta8) (Sto4) (3ta 0y

Greatest:
Aggmvated falony (e.g., Tobbary, sexmal act, sggree

vated assauit)-—waspon fred or pessonnl luiun
_A.me{: bijaekdpr.

: “Hard drugs”, pusssssion with intent {o dis-

trl ute/sah {in axcess of $100,000).
Espionage
Explosives (dstonation) .
K nannlnw

Willtal i

QGreater thnn above—howevar, specific ranges are not
given due to the limited number of cases snd. the
sxtyeme variotion in severity possible W\thln the

SULT.

Notes.—1, These guidelines are pradicated upon good lnsﬁtuﬂonnl eondnct and program. performan
2. { an offense bebggilor {s not {istad abiove, the proper gory may be obtained ty compadng &ha aanrlty of the
cﬂ'ense behavior with thosa of similar offense behaviors listad,
3. If an offense behavior can be classified under more thaxn 1 category, the most serjous appneablo category i3 to be

4. If an offense behavior involvad multiple separsta offenses, the severity lavel mybelucmd.

5. Il s continuance iy ta be given, allow 30.d (1 mo) for release program provision.

8, ‘“Hard drugs” Include heroin, e, morphine, or ogim derivstives. uxd syuthnt(c oplata’ substitutes; “Sotk
drugs” {nclude, but ars not limitad to, ba.rbltunul. amphel hashish,

7. Caonspiracy shall ba ratad for guidsiine purposes according to tho undarlyé:g offense bsharior {f sich behaviar
w];s consummated. 1f the offense {s unconsummated, the ennspimcy will be rated one step below the consumimsted
onense,

BALIENT FACTOR BCORE
. ! i 2N . . g1

Case nama
Jtam A

No priorconvictions (aduit or juvenile} =3,

1 prior conviction=g,

2 or 3 prior convictions=1.

4ot mom E"“ couvictiong=Q.

No prior incarcarations (adult or juvenile) m2;
1 or 2 prior incarcerationsmi;
3or Izg;m prior incarcerations=0.

Ago at first commitment. (Bdnlt or javentle):
26 or gldar=2,
18 to 25=1,
17 or younger=0,
Iters D

Commitment offense did not invoiyve anto thalft or check(s). (forgery/larceny) mL;
Commitment offanse Involnd auto thelt or check(s) =d;
Item B a
Never had parols ravoked or been pommittad for s new olfense while on parois, Apd ot s piobetion viciatat: |,
this time=i.
Has bad porole revoked or besn corumitted for a naw oﬂonu whilson paroh, ot is. & probation violator thie
time=0.
Item ¥ a
No history of heroin or oplate dependence=i:
Otherwisam(,
Item Q.. a
Verified employmant (ot full-time schogl attandande) for s total of at Ieut 6 mo during the Inst 2 yr {n the
community=1,
Qtherwisa=s(. v .
Total scara — o . ~ a

Negative supervision -history
ampies)

a. Serious slcohol/dxug abuzo (e.g.
readdiction 0 hard dgugs) or
possession of weapon(s) [or]

b. Less than 8 months from data
of release to date of violation
hehaviaor (or]

consideration gunides (ex~

(a) If revocation 18 vased upon ad-
ministrative violation(s) only [le., vic-
lations other than new eriminal conduct]
the following zguidelines shall apply.

Customery ¢. Negative employment/school

time t‘;” ‘Tecord during supervision [or}

P ba served d. Negative attitude toward super-

. : Bejore vision demonstrated by lack of ./
Posttive supervision ferelease " bositive - efforts o cooperate. .
history (sxamples) : (maontha). with parole (aftercare) plan or g
s No serious alconsl/drug abuso . by repetitious or persistect vio- -

and no possession of Wespos (s) Co lations 8-18

P
(by (1) If a Andingds made that the
prisoner has engaged in behavyior consti-
t_ting new criminal conduct, the appro-
priate severity rating for the new crimi-

{and]

h. Atleast 8 months from date of
releass to date of vivlation be-
havior [and}

¢, Positive employment/school
record during supervision [and]

d. Present = violation represents
first instance of failure to come
ply with parole reguiations of
this term .

criminal conduct may be detérmined
elther by & new federzl, state, or a local
conviction or by an independent finding

o

Tr i

)
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by the Commission at revocation hears

ing. As violations may be for state or
local offenses, the appropriateé severity
level may be determined by analogy with

‘lsted federal offense behaviors.

(2) The guidelines for parole consid-
eration specified at.28 CFR 2.20 for the

poor parole risk category shall then be

applied. The original sentence type (le.
adult, youth), shall determine the ap=
plicable guidelines for thd parole viola

tor term. Time served on-a new state or:

federal sentence shall be counted &s
bime in custody. This does not affect the
computation of the total violator term as
brovided by §§ 2.47 (b) and (¢) and 2.52
(¢) and (d).

(c) The above are merely guidelines.

A declsion outside these: guidelines

(either above or helow) may be made

when circumstances warrant, For ex--
ample, violations of an assaultive nature, -

or violations by a person with a history
of assaultive conduct or by a person with
8 history of repeated parole failure mdy

- warrant & decision above the guidelinies,

Minor offense(s) (e.g., traffic infractions,
disorderly conduct):. shall normally be
treated under administrative yviolations.

§2.22  Cominunication with' tlie Com.
mission.

Attorneys, relatives, or interested par--

ties wishing a personal interview to dis-
cuss a specific case with a representative
of the Commission must submit a written
Tequesh to the appropna.,e regional office
setting forth the naitire of the -infors

mation to be discussed. Such personal .

interview may be conducted by Staff Per-
sonnel in the regional offices. Personal

interviews, however, shall not be held by .

an examiner 'or member of the Commis-

sion except under the Commission’s ap--

peals procedures.
§ 2.23 . Delegation to hearmg éxaminers,
(a) There is hereby delegated to hear-
ing examiners the authority necessary to
conduct hearings and make recommen=
dations relative to the grani or denial
of parole or reparole, revocation or ree

. Instatement of parole or mandatory re-
" lease, and conditions of parole,

) Hearing examiners shall function
a3 two-man Dpanels except as provided

' by §8 2.43 and 2.47 and the concurrence .
of two examiners shall be requ.l.red fcr

their recommendation. In the event of a
divided recommendation by the panel,
the appropriate regional Administrative
hef.ring Examiner shall cast the declding
vote.

_{c) In the event the Adminisérative
Hearing Examiner is serving as & mems:

" ber of a hearing éxaminer panel or is
- otherwise -unavailable, . cases requiring-

his action under paragraph (b) of this
section will be referred to another hear-
ing examiner. ;

(d) A recomimiendation. ot a hearing
examiner pauel shall become an effective
Commission decision upon review at the

Reglonal Office and docketing, unless ac- -

tion is initiated by the regional Con‘xmis-
sioner pu.rsuant to §2.24.
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§2.24  Review of panel recommendation
" by the Regional Commissioners,

() ‘A Reglonal Commissioner may re-
view the recommendation of any ex-
. aminer panel and refer this recommen-
dation, prior o written notification to
the prisoner, with his recommendation
and:-vote to the National Commissioners
1or-consideration and any action deemed
appropriaté, Written notice of this re-
ferral attion shall be mailed or trans=-

. mitted to the prisoner within twenty-

one days of the date of the hearing. The
Reglonal Commissioner-and each Na-
tional Commissioner shall have one voie
and decisions shall be based upon the
concurrence of two votes. Action shall be
taken by the National Commissioners
within thirty days of the date of referral
action, by the Regional Commissioner,
- except In eémegencies.

(b) Notwithstanding the provisions of
paragraph (a) of this section, a Regional
Commissioner may:

» {1) On the motion of the Administra-
tive: Hearing Examiner, modify or re-
verse the recommendsation of a hearing
examiner panel that is outside the guide-
lines to bring the decision closer to (or
t0) the nearer limit of the appropriate
guideline range; or

* (2y On his own motion, modify the
recommendation of a hearmg examiner
panel to bring the decision to a date not
to exceed six months from the date rec-
ommended by the examiner panel.

§ 2.25 - Regional appeal.

(a) A prisonier or parclee may submit
to- the responsible Reglonal Commis-
sioner a written appeal of a decision to
grant, rescind, deny, or revoke, parole,
except that a.n appeal of & Commission
decision pursuant to § 2.17 shall be pur-
suar:t to § 2,27 This appeal must be filed
on. & form provided for that purpose
within thirty days from the date of en-
try of such decision.

() The Regional Commissioner may
affirm the decision; order s new insti-
tutlonal  hearing on the mnext docket,
order s regional appellate hearing, re-
verse the decision, or modify & continy-~
ance or the effactive date of parole, Re-
versal of a decision or the modification
ol a decision by more than one hundred
elghty days whether based upon the rec~
ord or following a regional appellate
hearing shall require the concurrence of
two out of three Regional Commission-
ers, Decisions requiring a second or addi~
tional vote shall be referred to other Re-
_glonal Commissioners on a rotating basis
as; established by the Chairman,

(¢) Regional appellate hearings may
be held at the regional office before the
Reglonal Commissioner, If ;a regional
appellate hearing is ordered, attorneys,
relatives -and other interested parties
who wish to appear must submit a writ-
ten ‘request to the Reglonal Commis-
sloner stating their relationship to the
prisoner and the general nature of the
information they wish to present. The
Reglonal Commissioner shall determine
i’ the requested appearances will be peér-
mitted. ‘“The prisoner shall not appear
personally.

RULES AND REGULATIONS

(d) Within 30 days of receipt of the .

appeal, except in emergencies; the Re-
gional Commissioner shall inform the
applicant in writing of the decision and
the reasons therefor,

(e) If no appeal is filed within thirty
days of the date of the entry of the orig-
inal decision, such decision shall stand
as the final decision of the Commissjon.

(f) Appeals.under this section may be
based on the following grounds: -

(1) 'That the guidelines were incor-
rectly” applied es to any or all of the
following:

(1) Severity rating;

(i1) Salient factor score;

(iil) Time in custody;

(2) That a decision outside the giiide-
lines was not supported by the reasons
or facts as stated;

(3). That especially mitigating cir-
cumstances (for example, facts relating
to the severity of the offense or the
prisoner’s Dprobability of success on
parole) justify a different decision;

{4) Tha!{ a decision was based on
érroneous information, and the actual
facts justify a different decision;

(5) That the Commission did not fol-
low correct procedure in deciding the
case, and s different decision would have
resulted if the error had not occurred;

(6) There was significant information

in existence but not known at the time:

of the hearing;

(7) There are compelling reasons why
a more lenient decision should be
rendered on. grounds of compassion.

§2.26 Appeal 1o National Appeals
Board.

(a) Within 30 days of entry of a Re-
gional -Commissioner’s decision under
§ 2.25, & prisoner or parolee may appeal
to the Nationa] Appeals Board on a form
provided for that purpose. However, any
matter not raised on a regional leve] ap-
peal may not be raised on appeal to the
National Appeals Board. The National
Appeals Board may, upon the concur-
rence of two members, affirm, modify, or
reverse the declsion, or order a rehearing
at the institutional or regional level.

(b) 'The Nafional Appeals Board shall
act withdnt 60 days of receipt of the ap-
pellant’s papers; to affirm, modify, or re~
verse the decision.

(¢) Declslons of the National Appeals
Board shall be final.

§ 2.27 Appeal of original jurisdiction
cases.

(a) Cases decided under the procedure
specified in § 2.17 may be appealed with-
in thirty days of the entry of the decision
on a form provided for this purpose. At-
torneys, relatives and other interested
parties who wish to submit, written infor-
mation in support of a prisoner's appeal
should send such information to the Na-
ticnal Appeals Board  Analyst, United
States Parole Cominission, 320 First
Street, N.W., Washington, D.C. 20537.
Appeals of origtna.l jurisdiction cases
shall be reviewed by the Commission at
its next quarterly meeting, A quorum of
five Commissioners shall be required and
all decisions shall be by majority vote.
This appellate decision shall be final.
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(b) Attorneys, relatives, or other in-
terested parties who wish to speak for or
agalnst parole at such consideration
must submit a written request to the
Chairman of the Commission stating
their relationship to the prisoner and the
general nature of the material they wish
to present. The Chairman shall defer-
mine if the requested appearances will
be permitted.

(¢} If no appeal is filed within thirty
days of the entry of the decision under
§2.17, that decision shall stand as the
final decision of the Commission,

§2.28 Reopening of cases.

Notwithstanding the appeal procedure
of §§2.25 and 2.26, the appropriate Re-
gional Commissioner may, on his own
motion, reopen a case at any time upon
the receipt of new information of sub-
stantial significance and may then take
any action authorized under the provi-
slons and procedures of § 2.25. Original
jurisdiction cases may be reopened upon
the motion of the appropriate Regional
gom.;nissioner under the procedures of

2.17.

§ 2.29 Release on parole.

(a) A grant of parole shall not be
deemed to be operative until a certificate
of parole has been dellvered to the
prisoner.

(b) An effective date of parole shall
not be set for a date more than six
months Ifrom the date of the hearing.
Residence in a Community Treatmert
Center a5 part of a parole release plan
generally shall not exceed cne hundred
and twenty days.,

(¢) When an effective date of parole
has-been set by the Commission, release
on that date shall be conditioned npon
the completion of a satisfactory plan for
parole supervision. The appropriate Re-
gional Commissioner may;, on his own

motion, reconsider any case prior to re-.

lease and may reopen and advance or
retard an effective parole date. An effec-
tive parole grant may be retarded for
up to one hundred and twenty days
without a hearing for development and
approval of release plans.

- {d) When an effective date of parcls
falls on s Saturday. Sunday. or Jlegal
holiday, the Warden of the appropriate
institution shall be authorized to release
the prisoner on the first working day
preceding such date.

§ 2.30 - False or withheld information.

All paroles are ordered on the as~
sumption that information {rom the
prisoner has not been fraudulently given
to or withheld from the Commission.
If evidence comes to the attention of the
Regional Commissioner that a prisoner
willfully concealed or misrepresented in-
formation deemed significant, the Re-
gional Commissioner may initiaste action
pursuant to §2.34M) to - determine
whether stich parole should be revoked
or rescinded,

§ 2.31 Parcle to deuxmers, statement of
policy.

{(a) Where a detainer 1s Jodged against i

a prisoner, the Commission may grant
paragle if the prisoner in other respects
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meets the criteria set forth in § 2.18, The
presence of a detainer is not in itself
3 valid reason for the denial of parole.

(B) The Commission will cooperate
in working out arrangements for con-
current supervision with other jurisdic-
tions where it is feasible and where re-
lease on parole appears to be justified.

§ 2.32 ' Parole to local or immigration de-
tainers.

(a} When a state or local detainer
is outstanding against a prisoner whom
the Commission wishes to parole, the
Commission may order either of the
iollowing:

(1) “Parole to the actual physical cus-
tody of the detaining authorities only.”
In this event, release is not to be effected
except to the detainer. When such a
detainer is withdrawn, the prisoner is not
to be released unless and until the Com-
mission makes a new order of parole.

(2) “Parole to the actual physical cus-
tody of the detaining authorities or an
approved plan.” In this event, release is
to be effscted even though the detainer
might be withdrawn, providing there is
an acceptable plan for community
supervision.

(b) When the Commission wishes to
parole a prisoner subject to a defainer
filed by Fedéral immigration officials, the
Commiission may order one of the*
following:

(1) “Parole for deportation only.” In
this event, release is not to be effected
unless immigration officials make full
arrangements for deportation immedi=
ately upon release.

(2) “Parole to'the actual physical cus-
tody. of the, immigration ~authorities
only.” In this event relesse is not to be
effected unless unmigration officials take
the prisoner into custody—regardless of
whether or not deportation follows:

(3) “Parole to the actusl physical
custody of the immigration authorities or
an approved plan.” In this event, reléase
is to be effected regardless of whether or
not immigration officials take the pris-
oner into custody, providing there is an
acceptable- plan for community supervi-
sion.

() As used in this séction “parole toa
detainer” means release to the “physical
custody’” of ‘the authorities who have
lodged the detainer. Temporary deten-.
tion in a jail'in the éolinty where the in-

"stitution of confinement s located does

not constitute release on parole to suchs
detainer. If the authorities who lodged.
the detainer do not take the prisoner into

_custody for any reasaon, he shall be re-

turned fo the institution to await further
order of the Commission.

§2.33. Release plam.
{a)y A grant of” pa.role is conditionedg

upon the approval of release plans by the -

Regional Commissioner. In general, the
following factors are considered as ele-
ments in the prisoner’s rejease plan.

(1) - Availability of legitimate employ-
ment and an approved restdence for the
prospective parolee; and

(2) Availability 'of necessary aftercare
for a parolee who is il or who requ.ires
special care.
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(b) Generally, parolees will be re-
leased only to the place of their legal
residence unless the Commission'is satis-
fled that another place of residence will'
serve the public interest more effectively
or will improve the probability of the
applicant’s readjustment.

(c) Where the circumstances warrant,

the Commission on its own motion, or
upon recommendation of the probation
officer, may require that an adviser who
is a responsible, reputable, and law-
abiding citizen living in or near the
community in which the releasee will
reside be available to the releasee. Such
advisor shall serve under the direction
of and in cooperation with the probation
officer to whom the parolee is assigned.

§ 2.34 Rescission of parole.

(a) When an efféctive date of parole
or mandatory parole has been set by the
Commission, release on that. date shall

be conditioned upon continued good con- -

duct by the prispner. If a prisoner has
been granted parole and has subsequent-
1y been charged with institutional mis-
conduct suificient to become a matier ol
record, the Regional Commissioner shall
be advised promptly of such misconduct.
The prisoner shall not be released until

the institution has been notified that no: .

change has been made in the Commi.s-
sioner’s order to parole.

(1) Upon receipt of information that
a prisoner has violated the rules of the
institution, the Regional Commissioner
may retard the parole grant forf up to
sixty days without a Mearing or may re-
tard the parole grant and schedule the
case for a rescission hearing, If the pris-
oner was-confined in a Federal prison at
the time of the order retarding parole,
the rescission hearing shall be scheduled
for the next docket of parole hearings
at the institution. If the prisoner was re-
siding in a Federal community treatment
center or a state or local halfway house,
the rescission hearing shall be scheduled:
for' the first docket of parole hearings

after return to. a Federal institution.

When the prisoner is given written notice
of the Commission action retarding pa-
rolé, -he shall be given-notice of the
charga of miscondiict to be considéred
at the rescission hearing. The purpose.
of the rescission heéaring shall be to de-
termine whether rescission of ‘the parole
grant 'i§ warranted. At the' rescission

hearing the prisoner may bé represented -

by dupersor of his ¢hoice and may pre-
-sent documentary, evidence.

{2) An institution disciplirie commit-
tee hearing conducted by the institution
raulting/in a. finding that thé prisoner

» hag viclated the rules of his ¢onfinement,

may be relied upon by Commission as
conclusive evidence of mstitutiona.l mis<
conduct:.

3) Consideration of disc:plinary ns

fracﬁons if1 cases .with presumptive pa-
Toledates may he.deferred until the com-
mencement of the next in-person hearing
or the prerelease record review required
by § 2.14(b}. While prisoners are en-
couraged to earn the restoration ot for-

feited or withheld good time, the Com-~

mission will corsider the prisoner’s overs"
all ‘institutional record in determining-

it
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whether the conditions of a presump ive
parole date have been satisfied.

(4) If the parole graiat i3 rescinded,
the prisoner shall be furnished a written
statement of the findings of misconduct
and the evidence relied upon.

{b) (1) Upon. receipt of new informa-

tion adverse to the prisoner regarding.
matters other than institutional miscons=:

duct, the Regional Commissioner mgyre-
fer the case fo the National Commis~ -

sioners under the procedures of § 2.17(a)

with his recomimendation and vote, to .~

retard a. previously. granted parole. If

parole is retarded the case shall be:

scheduled for a hearing on the next
docket of parcle hearings or at the first

docket of parole hearings following re-

turn to a federal institition.. -

(2) The prisoner shall*be given noticek

of the nature of the new adverse infor=-

mation upon. which the rescission con«
sideration is ‘to- be based. The hearing

shall b€ conducted in accordance with
the procedures set ouf in §§ 2,12 and 2.13.

The purpose of the hearing shell' be to -

determine if the parole grant should he
-rescinded or if a new parole date should
be established,

§2.38 Mandatory release in the ubsenca
of parole.

A prisoner shall be ma.nda.torily re-‘

leased by operation of law st the-end of

the sentence imposed by the court less -

such good time deductions as he may

have earned through his behavior and

efforts at the institution of confinement.
1t released pursuant to 18 U.S.C, 4164,
such prisoner shall be released, as if on

parole, under supervision until the expi- =~
ration of the maximum term or terms for -

which he was sentenced less 180 days, I
released pursuant to 18 U.S.C. 4205(f),

such prisoner shall remain under super~

vision until the expiration of the maxi-

mum term or terms for which he was. ;
sentenced.  Insofar -as. -possible, release

plans shall be completed hefore the 8+
lease of any. sucih prisoner.

§2.36 Same, youth offenders.

A prisoner committed under the Yo uf.h
Corrections Aot must be initislly released

conditionally , under. supervision not.:
later than two years befoz'e the expira~ .

tion of the term imposed sy the court,

§ 2,37 Reports to police departments of
names . of parolees; statement. of.

pahcy.

1

-Names. of Darolees under supervision k‘

" will not he furnished to a police depart--
~ment of 2 community, except as required .

by law. All such' notifications are to”be:

regarded as ¢onfidential.

§ 2.38 Community supervmon’by Umted :

Stu(es Probation Officers.

~(a) Pursuant to sections 36565 and 4203

(b)' (4) of Title 16°0f the United States

Code, United States Probation: Ofcers .

shall provide such parole services as the

- Commission ‘may. tequest, In conformity

with the foregoing, probation officers
function as parole officers and . provide
supervision‘to parolees and mandatory

releasees under the Commissions jurjsf

diction.

@
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) A parolee or mandatory releasee
may he transferred to a new district of
supervision with the permission of the
Drobation cfficers of both the. trans-
‘ferring and receiving district, provided
Such transfer is not contrary to instruc-

. tions from the Cominission.
: § 2.39 - Jurisdiction of the Commission.

(a) Jurisdiction of the Commission
over a parolee shall terminate no later
than the date of expiration of the maxi-
mum term or ferms for which he was
‘sentenced, except as provided by § 2.35,
§2.43, 018 2.52.

(b) The parole of any parolee shall
run concurrently with the period of pa-
role or probation under any other Fed-

. eral, State, or local sentence,

(c) The parole of any prisoner sen-
‘tenced before June 29, 1932, shall be for
the remainder of the term or terms spec-
ified in his senfence, less zood time al-
lowarices provided by law.

(d) Upon the terminsation of jurisdic-
tion, the Commission shall issue a cer=
tificate of discharge t0 such parolee and
to such other agencies as it may deter-
mirie,

§ 2.40 ‘Condmons of release.

{a) The conditlons of release are
printed on the release certificate and are
binding regardless of whether the pa-
rolee signs the certificats. The following
conditions are deemed necessary to pro-
vide adequate supervision and to protect
the public welfare:

(1) The parolee shall go directly to the
district named in the certificate (unless
released to the custody of other authori-
ties), Within thrée days after his arrival,
e shall report to his parole adviser, if he
‘has one, and to the United States Proba-
tion Officer whose name appears on the
certificate. If in any emergency the pa-
rolee Is unable to get in touch with his
parole adviser or his probation officer or:
his office, he shall communicate with the
United States Parole Commission, Wash~
ington, D.C. 20537, ‘

(2) If the parclee is released ito the
custody of other authorities, and after
release from the physical custody of such
authorities, he is unable to report to the

.- United-States Probation QOfficer to whom
-he is assigned within three days, he shall

‘report instead to the nearest United
States Probation Officer. -

(3) The parclee shall not leave the
limits fixed by his certificate of parole
without ® writtern pérmission from the
probation officer.

(4) The paroiee shall notify his pro-
batlon' officer within two days of any
change in his place of residence.

(5) The parolee shall make a complete
and truthful written report (on a form
provided for that purpose) to his proba-
tion officer between the first and third
day of each month, and on the final day

of parnie. He shall also report to his pro-

Jbation officer at other times as: the pro-
bation officer directa.
{6) The parolee ghall not viclate any

“law, nor shall he associate with persons

engaged in criminal activity, The parolee
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shall get in touch within two days with
his probation officer or office if he is
arrested or questioned by e law-enforce-
ment officer, )

(7). The parolee shall not enter into
any agreement to act as an informer or
special agent for any law-enforcement
2gency.

(8). The parolee shall work regularly
unless excused by his probation officer,
and support his legal dependents, if any,
to the best of his ability. He shall report
within two days to his probation officer
any changes in. employment.

(9> The parolee shall not drink alco-
holic beverages to excess, He shall not
purchase, possess, use, or administer
marihuana or narcotic or other habit-
forming drugs, unless prescribed or ad-
vised by & physician. The parciee shall
not frequent places where such drugs are
{llegally sold, dispensed, used, or given

away.

(10) - The parolee shall not associate
with persons who have a criminal record
unless he has permission of his probation
officer.

(11) 'The parolee shall not have fire-
arms (or other dangerous weapons) in
his possession without the written per-
mission of his probation officer, following
prior approval ¢f the United States Pa-
role Commissior.

(b) The Cormmission or a member
thereof may at any time modify or add
to the conditions of relesse pursuant to
this section, on its own motion or on the
request of the U.S. Probation Officer su-
pervising the parolee. The parolee shall
receive notice of the proposed modifica~
tion and unless waived shall have ten
days following receipt of such notice ‘to
express his- views thereon. Following
such ten day period, ‘the Commission
shall have 21 days, exclusive of holldays,
to order such modification of or addition
to the conditions of release,

.(c) The Commission may require a
parolee to reside in or participate in the
program of 2 residential treatment cen-
ter, or both, for all or part of the period
of parole;

(d) The Commission may require a
parolee, who is an addict, within the
meaning ‘of section 4251(a); or & drug
dependent person within the meaning
of section 2(8) of the Public Health Serv~
ice Act, a5 amended, to participate in the
community supervision - program au-

thorized by § 4255 for au or.part of the”

period of parole.

(e) A parolee may petition the Come
mission on his own behalf for a modifi-
cation .of conditions pursuant to this
section.

(£) Thenotice p:ovisions of paragraph
(b) of this section shall not apply to
modification of parole or mandatory re-
. lesse conditions pursuant to & revoca~
" tion proceeding or pursuant to. para-
graph (e) of this section.,

(g) A parolee may appeal an order to
{impose or modify parole conditions un-
der the procedures of §§ 2.25 and 2.26 as
applicable not later than thirty days
%fter the effective date of such condi-

fons, ©

§2.41 Travel by parolees and manda-
tory releasees.

(a) The probation officer may approve
travel outside the district without ap-
proval of the Regional Comrnissioner in
the following situations:

s (1) Vacation trips not to exceed thirty

(2) Trips, not to exceed thirty days, to
Investigate reasonably certain employ-
men$ possibilities.

(3) Recurring travel across a district
boundary, not to exceed fifty miles oit-
side the district, for purpose of employ-
ment, shopping, or recreation.

- (b) Specific advancé approval by the :
Regiorial Commissioner is required for
other travel (Including travel outside the
contiguous forty-eight states, employ-
ment more than fifty miles outside the
district, and vacations exceeding thirty
days). A request for such permission shall
be in writing and must demonstrate a
substantial need for suchi travel. In cases
falling under the criterla of §2.17, the
concwrrence of two out of three Com-
missioners shall be required to grant such
permission.

(c) A special condition mposed by the
Regional Comumissioner prohibiting cer-
tair. travel shall supersede any general
rules relating to travel as set forth above.

§ 2.42 Frobation Officer’s Reports to
Commission.

A supervision report shall be submitted
by the responsible probation officer to
the Commission for each parolee or man-
datory release after the completion of
12 months of continuous supervision and
annually thereafter, The probation officer
shall submit such additional reports as
the Commission may direct.

§ 2.43 - Early termination of parole.

(a8) (1) Upon its own motion or upon
request of the parolee, the Commission
may terminate supervision, and thus
jurisdiction, over a parolee prior to the
expiration of his maximum sentence. A
committed youth offender may be
granted an early termination of jurisdic-
tion (unconditional discharge) at any
time after one year ot continuous super-
vision on parole.

(2) Two years after each parolee's re-
lesse on parole, and at least annually
thereafter, the Commission shall review
the status of the parole to determine the
need for continued supervision. In cal-
culating such two-year prior there shall
not be included any period of relezse on
parole prior to the most recent such re-
lease, nor any period served in ¢onfine-
ment on any other sentence.

(3) Five years after each parolee’s re-
lease on parole, the Commission shall
terminate supervision over such parolee
unless it is determined, after a hearing
conducted in accordance with the proce-
dires. preseribed in 18 U.S.C. 4214(a) (2),
that such supervision should not be ter-
minated because there is a likelihood that
the parolee will engage in conduct vio=
lating any criminal law. Such hearing
may be conducted by a Rearing ¢xaminer
or other official designated by the Re-
glonal Commissioner.
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(4) If supervision is not terminated
under paragraph (a)(3) of this section
the parolee may request a hearing an-
nually thereafter, and a hearing shall be
conducted with respect to such termina-
tion of supervision not less frequently
than biennially.

(5) In calculating the five-year period
referred to in paragraph (a)(3) of this
section, there shall not be included any
period of release on parole prior to the
most recent such release or any period
served in confinement on any other sen-
tence.

(6) When bermination of jurisdiction
prior to the expiration of sentence is
granted in the case of a youth offender,
his conviction shall be automatically set

aside. A certificate setting aside his con-.

viction shall be issued in lieu of a certifl-
cate of termination.

(b) The Regional Commissioner in the
region of supervision may release a pu-
rolee from supervision pursuant to this
section if warranted by the circumstances
of the case and reports of the supervis~
ing probation officer. Except that, In the
case of a parolee previously considered
pursuant to § 2.17, the decision to grant
termination of supervision must also be
pursuant to the provisions of § 2.17.

(¢) A parolee may appeal an adverse
decision under paragraphs (a) (3) or (4)
of Yais section pursuant to §§ 2.25, 2.26 or
§ 2.%7 as applicable.

§ 2.44 Summons te appear or warrant
‘. for retaking of parolee.

(a) If a parolee is aileged to have vio="

lated the conditions of his release, and
satisfactory evidence thereof is pre-
sented, the Commission or a member
thereof may:

(1) Issue a summons requiring the 01'-
fender to appear for a preliminazy in
terview or local revocation hearing.

(2) Issue a warrant for the apprehen-
sion and return of the offender to cus-
tody.

A summons or ‘warrant may be issuied
or withdrawn only by the Commission,
or a member thereof.

(b) Any summons or: warrant under
this section shall be issued as soon as

. practicable after the alleged violation is-

reported to the Commission, except when
delay is deemed necessary. Issuance of a
suimmons or warrant may be ‘withheld
1until the frequency or seriousness of vio-
lations, in the opinicn of the Commis-
sion, requires such issuance. In the case
of any parclee charged with a criminal
offense, issuance of a summons Or wars
rant may-be withheld, or a warrantmay
be issued and held in abeyance pendmg
disposition of the charge.

{e¢) A summons or warrant may be is-
sued only within the prisoner’s maxi-
mum term or terms except that in the
case of a prisoner reieased as if on pa-
role purstant to 18 U.S.C. 4164, such
summons or warrant may be issued only
within the maximum term or térms, less
one-hundred eighty days. A summons-or
warrant shall be considered issued when
signed and placed in.the mafl at the
Commiission Headquarters or appropri-
ate regional office.
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-{d) The issiiance of a warrant under
this section suspends the running of a
sentence until such time as the parolee
may be retaken Into custody and a final
determination of the charges may be
made by the Commission.

(e) A summons or warrant issued pur-
suant to this section shall be accom-
panied by a. statement of the charges
against the parolee, the applicable pro-
cedural rights under the Commission’s
regulations and the possible actions
which may be taken by the Commission.
A summons shall specify the time and
place the parolee shall appear for & revo=
cation hearing. Failure to appear in ra-
sponse to a summons shall be g'rounds
for issuance of a warrant.

§ 2.45 Same, youth offenders.

(a) Tn addition to the issuance of &
summons or wasrant pursuant to § 2.44
above, the Commission ‘or a member
thereof, when of the opinion that s youth
offender will be benefitted by further
treatment in an institution or other fa-
cility, may difect his return to custody
or issue a warrant for his apprehension
and return to custody.

(b) Upon his raturn to custedy, such
youth offender shall be scheduled for &
revocgtion hearing.

§ 2.46 ' Execution of warrant and service
oi summons.

(a) Any officer of any Federal cor-
rectional institutional or any Federal of~
ficer authorized to serve criminal process
within the United States, to whom a war-
rant is delivered shall execute such war-
rant by takihg the prisoner and réturn-
ing him to the cugfody of the Attomey
General.

(b) On arrest of the parolee the oﬂ!cer
executing the warrant shall dellver to
him a copy of the Warrant Application
listing the charges against the paroiee,
the applicable procedural righis under
the Commission’s regulations and the
possible actions which may be taken by
the Commission.

(c) If execution of the warrant is de-
layed pending disposition . of local
charges, for further investigation, or for
some other purpose, the parolee i3 to he
continued under supervision by the pro-
bhation officer'until the normal expiration -
of the sentence, or until the warrant
i3 executed, whichever: first occurs.
Monthly supervision reports are to be
submitted, and  the parolee must con-
tinue to abide. by all the conditions of
release,

(d) A suramons to appea.r at a pres
liminary interview or revocation hearing

shall be served upon the parolee in per~-

son by.delivering to the parolee a copy
of the summons. Service shall be made
by any federal officer authorized to serve
¢riminal - process . within the United
States, and certification of such service-

shall be returned to the appropriate re- -

glonal office of the Commission.

§ 2.47  Warrant placed as'a detmner and
" dispositional Review. :

(a) In those instances wherea parolee
i3 serving a new sentence in an institu-
tion, a parole’ viola.tion warrant may be
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placed against him as a detainer, ‘Such
warrarit shall be reviewed by the regional

Commissionér not later than 180 days
following notification to the Commission

of such placement. The parolee shall re~
ceive notice of the pending review, and
shall be permitted to submit a written

application containing infommation rela= .
tive to the disposition of the warrant; He -

shall also be notified of his right to re=
quest counsel under the provisions of
§ 2.48(b) ‘to assist him in completing his.
written application.

(b) . Following a dispositional review .

under this section, the Regional Com-
missioner may:

(1) Let the detainer stand and order
further review at an approvriate time; -

(2). Withdraw the detainer and: (1)

Order reinstatement of the paroclee to .-

supervision upon release from custody;
or (i) Close the case if the expiration
date has passed:

(3) Order s revocation hearing to be

conducted by a hearing examiner or an
official designated by the.regional Com- -
*missioner at the institution in which thev

parolee is confined.

Following a ’revocation hearing con-
ducted pursuant to this section, the Com~
mission may take any action specified at

§ 2,52 incliiding- the ordering or concur-.

rent or consecutive service of ail or part
of any violator term imposed. Such revo-

cation hearing shall be conducted under
the applicable procedures at §2.50, and

the parolee may be represented by his
g'»;n O(rb -;a.pnomted counsel as provided in
48(b).

(c) It shall be the general poliey of

the Commission that, in the absence of
substantial = mitigating  circumstances
the yviolator term .of a paroclee convicted

of a new offense subsequent to release
on parole shall run consecutively to any

term imposed for the new offense.

§2.43 Revocation by the Commxsalon,
preliminary interview.

(a8) Interviewing Officer. A parolee

who 13 retaken on a warrant issued by
a ‘Commissioner shall be glven a pre-

liminary interview by 4n officlal desig-

nated by the Regional Commissioner to

enable the Commission to determine if ~~* g

there is probable cause to believe that

the parolee has violated his paroie as
charged, and if so;, whether a revocation

hearing should be' conducted. The offi~

clal designated to conduct the prelim-
inary interview may be a United States
Probation Officer in the district where

the prisonér is confined, provided he i3
not the officer whe recommended: bhat‘

~the warrant be issued.

(b). Notice and Opportunity to Post-
none Interview. At the beginning of the

preliminary- interview, the interviewing

officer shall ascertain that the Warrant

Application has béen given to the prison~. "~ -

“ar as required by § 2.46(b), and shall ad- "

-vise the prisoner that he may have the
preliminary interview postponed in order. .

to obtain representation by an atiorney:

or arrange for the attendance of wit« =

nesses. The prisoner shall also be ad-

vised that if he cannot afford to retain

an attorney he may apply to a Udited,

I o
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States Distriet Court for appointment of
counsel to represent him at the. prelim-
inary interview and the revocation hear-
ing ‘pursuant to 18 ‘U.S.C. 3006A. In
addition, the prisoner may request the
Commission to obtain the presence of
persons - who have given information
upon which revocation may be based.

. Such sadversé witnesses shall be re-

quested to attend the preliminary in-
terview uniless the prisoner admits a vio-
lation or has been convicted of a new
offense while -on supervision’ or unless
the interviewing officer finds good cause
for their non-attendance. Pursuant to
§2.49(a) - a subpoena may issue for. the
eppearance of adverse witnesses or the
production of documents,

(¢) Review of the charges. At the pre-
liminary interview, the interviewing of-

‘ficer shall review the violation charges

‘with the prisoner, apprise the prisoner
of the eviderice which has been presented

- to the Commission, receive the state-;

ments of witnesses and documentary evi-
dence on behalf of the prisoner, -and
allow cross-examination of those wit-
nesses in attendance. Disclosure of the
evidence presented to the Commiission
ghall be made pursuant to § 2.50(e),

. (d) At the conclusion of the prelimi-

‘ nary interview, the interviewing officer

shall inform the parolee of his recom-
mended ‘decision as to whether there is
probable cause to believe that the parolee

has violated the conditions of his re-

lease, and shall submit to the Commis-
slon & digest of the interview together
with his recommended decision.

(1) If the interviewing officer's recom-

:mended decision is that no probable

cause may be found to believe that the
parolee has violated the conditions of
his release, the responsible. regional
Commissioner shall review such recom-
mended decision and notify the parolee
of ‘his final decision concerning probable
cause as expeditiously a&s possible fol-
lowing receipt of the interviewing offi-
cer's digest. A decision to release the

parolee shall bn impilemented without
delay.

(2) If the interviewing officer's recom-
mended decision iz that probabie cause
may be iound to believe that the parolee
has violated a condition (or conditions)
0f his release, the responsible reglonal

‘Commissioner shall notify the parolee of

his final deéision concerning probable
cause within 21 days of the date of the
preliminary interview,

(3) Notice to the parolee of any final
decision "of a regicnal Commissioner
finding probable cause and ordering a
revocation - hearing | shall ~ state  the
¢harges upon which probable cause has
been found and the evidence relied upon.

(e) Release notwithstanding probable
cause: If the Commission finds probable
cause -to belleve ‘that the' parolee hag;
viclated the conditions of his release, re-

“instatement. teo  supervision or release
~ pending further proceeding may none-

theless be ‘ordered 1if 1t 1s
that:
(1) Continuation .of revocation pro-

detérmined

- ceedings 1s not warranted despite the

violntions found; or

FEDERAL
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(2) Incarcération pending further rev-
ocation proceedings is not warranted by
the alleged frequency or seriousness of
such violation or vicldations, and that the
parolee is not likely t» fail to appear for
further proceedings, and that the parolee
does not constitute a danger to himself
or others.

(f) Conviction as probable cause: Con-
viction of a Federal, State, or Local crime
committed subsequent to release on pa-
rol¢ or mandatory release shall con-
stitute probable cause for the purnoses
of this sectior and no preliminary inter-
view shall be conducied unless otberwise
ordered by the regional Commissioner.

(g) Local revocation hearing: A post-

“poned preliminary interview may be con-

ducted as a local revocation hearing by
an examiner panel or other interviewing
officer designated by the regional Com-
missioner provided that the prisoner has
been advised that the postponed pre-
liminary interview will constifute his
final revocation hearing,

§ 2.49 Placeof revocation hearing.

(a) If the prisoner requests a local
revocation hearing, he shall be given a
revocation hearing reasonably near the
place of the alleged violation(s) or ar-
rest, if the following conditions are met:

(1) The prisoner has not been con-
victed of a crime committed while under
supervision; and

(2) The prisoner denies that he has
violated any condition of his release,

(b) If there are two or more alleged
violations, the hearing may be conducted
near the place of the violation chiefly
relied upon as.a basis for the issuance of
the warrant or summons as determined
by the regional Commissioner.

(¢) A prisoner who voluntarily waives
his right to a local revocation hearing, or
who admits any violation of his release,
or who is retaken following conviction of
a new crime, shall be given a revocation
hearing upon his return to a Federal in~
stitution. However, the Regional Com-
missioner may, on his own motion, des-
ignate a case for a local revocation
hearing,

(d) A prisoner retaken on a warrand
issued by the Commission shall be re-
tained in custody until final action rela-
tive to-revocation of his release, unless
otberwise ordered by the regional Com-
missioner under § 2.48(d) (2). A parolee
who has been given a revocation hearing
pursuant to the issuance of a summons
under § 2.44 shall remsin on supervision
pending the decision of the Commission.

(e) Local revocation hearings shall be
scheduled to be held within sixty days
of the probable cause determination. In-
stitutional reyvocation hearings shall be
scheduled to be held within ninety days
of the date of the execution of the vio-
lator warrant upon which the prisoner
was retaken. However, if a prisoner re-
quests and receives any postponement of
his preliminary interview or revocation
hearing, or consents to & postponed rev-
ocation proceeding initiated by the
Commission; or if a prisoner by his
actions otherwise precludes the prompt
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coaduct of such proceedings, thé above
stated time limits may be exténded.

§ 2.50 Revocation hearing procedure.

(a) A revocation hearing shall be con-
ducted by a hearing examiner panel or,
in a local revocation hearing only, may
be conducted by another official desig-
nated by the Regional Commissioner. In
the case of a revocation hearing con-
ducted by such other official or in the
case of a revocation hearing conducted
by a single examiner pursuant to:.§ 2.47,
a recommendation relative o revocation
shall be made by the concurrence of two
examiners on the basis of a review of

the record. A revocation decision may

be appealed -under the provisions of
§2.25 and § 2.26, or § 2.27 as applicable,

(b) The purpose of the revocation
hearing shall be to determine whether
the prisoner has violated the conditions
of his Telease and, if so, whether his
parole or mandatory release should be
revoked or reinstated.

(¢) The alleged violator may present
witnesses and documentary evidence in
his behalf. However, the presiding hear-
ing officer or examiner panel may limit
or exclude any irrelevant or repetitious
statement or documentary evidence.

(d) At a local revocation hearing, the
Commission. may on the request of the
alleged violator or on.its own motion,
request the attendance of persons who
have given statements upon which rev-
ocation may be based, Those witnesses
who are present shall be made available
for questioning and cross-examination
in the presence of the alleged violator
unless the presiding hearing officer or
examiner panel finds good cause for
their non-attendance. Adverse witnesses
will' not be requested to appear at insti-
tutional revocation hearings.

(e) All evidence upon which the find-
ing of violation may be based shall be
disclosed to the alleged violator at the
revocation hearing. The hLearing officer
or examiner panel may disclose docu-
mentary evidence by permitting the al-
leged violator to examine the document
during the hearing, or where appro-
priate, by reading or summarizing the
document in the presence of the alleged
violator,

(f) In leu of an attorney, an alleged
violator may be represented at a revoca=
tion hearing by & person of his choice.
However, the role of such non-attorney
representdtive shall be limited to offering
a statement on the alleged violator’s
behalf with regard to reparole or rein-
statement to supervision.

§ 2.51 JIssuance of a subpoena for the
appearance of witnesses or produc-
tion of decuments.

(&) (1) Preliminary Interwew or Local
Revocation Hearing: If any person who
has given information upon which revo-
cation: may be hased refuses, upon re-
quest by the Commission to appear, the
regional Commissioner may issue & sub-
poena for the appearance of such wit-
ness. Such subpoena may also be issued
at the disecretion of the regional Com-
missioner in the event such adverse wit=
ness.ts judged unlikely to appear as re-
quested.
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(2) In addition, the regionux Comm:i&w

i sjoner may, upon his own motion or uron

‘s, showing by the parolee that o withess

~{7hose: - testimony is nécessary o the

" proper disposition of his case will not

appear voluatarily af & lecal revocation
hearing or provide an adequate written
statement of his testimony, issue a sub=
poena for the appearance of such wit-

~ ..ness at the revocation hearing.

(3) Both such.subpdena., may alse be

© isstied at-the disoretlon of'-the ragicnal

" Commissioner if it is deamed: necesaarv

* require the production of documents

" -and te place at which the person, name

for orderly’ processing of the case.

" (b) A subpoena issued pursus@t io

paragraph. (a} of this sectlon ahave iday

well as, or in lieu of, a personal #ppear-
ane. The subpoena shall specify the tin

‘therein is commanded to appesr, and
‘shail spzeify any documents requ},e-d m

. be produced.

(c) A subpoena may be served by an:r
Federal officer authorized: to serve crimi-
nal process, The subpoens may be served

“at any place within the “Judicial district-~

in which'the place specided in the sub-
boena is located, or any place where the
witness may be found, Serviie of a sub-
poeng upon a person named therémshan
be made by delivering a copy theréot to
such person.

(d). If a person refuses: to obey such
subpoena, the Commission may pelition
a court of the United States for the. ‘fudi-
cial district in which the parole proceed-
ing.is belng conducted, or in whick such
person may. be found, to require such
person to appear, testify, or produce evi-
depce. The court may issue an order re-
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ing wh?,&h the pa.tolee 30 rerusédior fa.ﬂed
to respond. and suth time shafl noa"bé
credited to service 2 the sen
12y I the pa.r;mw 523 beenion ped
of a mew offense dommitted subsequent
to hzs relea‘a\. wrt‘parole, which is plmishis
able~hy & térm of Imprisonimendsior-
feiture of the time from the date of such;
reﬁea.s. “to the Jate.of Pxec,ut"’;- of the
arrant shadl be_ordered:an cg time
shall not bé c*‘euifed to se: ¢ of the
sentepice. An actual term ol cw.ﬁnemem
or impristnment need not hav,? Been fne
pésed for/such conviction; it shffic ‘
g statute under which the parolee!

56, ANy tmm o gonfinemert or im-’
-4ny penal facility.~If

such cauvmtion oteurs subanueut to. &
Teyocation. hearing {l nwhich the Com-
mission makesg*an independent "BRding
“of.-vlolation of conditions. o ‘garol\ “the
Comimission may reopeu'tm cag and
schedule s further hearing" rel«nﬁive ‘to
time mz"eitura and such . t’tu‘hher di5

;z;siﬁca as may ke appropriaw Rr/)‘ =

‘gver, in no event shall the violator térm
-imposed:under this subseciion; taken-to-
gether with the time served fe!ore \re-
lease, exceed the total lengih of Qan
originaj. sentancel X \x\ AL

\d) ‘1) Notwithstanding '.the ~ above, '
prifofiery committed under ﬂ‘m Marcotic'
Addict Rehabilitation Act omStna Touth
Corrections A¢t shiil not
any forfeituzre pﬂovision,.
uninterrupted senterces fro
of  convictloz, exceptr ‘as provided in.
§2:10 (b gnd (e). -

(3% The' comradiment of & juvenile

; \shall gerve

siipject To

i the.-date'
Jlevel. The Attorney General and the

"§2.52 Revocation of parolé or manda\

. Commission finds by a prspon(iera.nce of "
the evidence, that the paroled has vin=" My

quiring such person to appear before the- offender w.nder 4ha Fedeérel Juvenile De-
Commission, and failure to obey such a0 linquendy Act may not be extended past
orderis punishable by contempt. ° . the offprider’s twerly-first birthday un-
less the huyenile Hisaitained his nine-

tory rélesse

(a) Wheuever a parolée.is summoned ; of two years
or retaken by the Commission, and this shat%:ft :ﬁlecug {i;:g:ﬁliiﬁi"c‘n could nave
\besn Jiposed off an”adult mm'iu;:,d of

e same offenge. X

lated a condition of the parole, the Come

- mission may take any of the following §2.53 Mnnﬂi%orr Pm'o’ﬂ%

" Ineluding where appropriaie:

" thiz section, the Commission shall also  mgare . than 45 \years
" determine, on the basis of the revocation . termsy, whithe
hearing, 'whether reparcle is warranted n{muant o' h

~. by the Coramission will receive credit on “lpeal ¢

" parolée intsntionally refused or fafled to

.conditions of releass (1) Referral to

Lunder. ,.‘uper'rision, except’ Tzs ‘p\ovmeni
. below? A

sumImons of warrant of the."“cm‘nhs

actions: Ak A prisorzer (mav.cilﬂg % priséner
(1) “Restore tha parolee to supervism-n sen%e:{ced under the Nergoele Addiction
(i>Repri~ ' Rehabilitation Act, Fedzral Juyenile Dex,
mand (i) Modificalion of the parolee’s Iinquency Ack, or the provisiaas pf 5o;m‘v
3 of the Touth Corrections-ict) sermiy
residential community tr«stment] g:enter inig a, term or terms of five years'or longer
for all or part.of the rema.m er-of his  shali'be released on parole after comple»
original sentence; or - tlom, of twa-thirds of each conseputi
(2) Revoke parole, ' | terfn or teyms or after compleniou/‘ 3
(b) If parole is revoked pursua.nt to ‘thirty years of each term or terms it

under this section,
or whethet the prisoner.should be con- the Commissinr detsfmines that there i3
finued for further review. . s Teasonablerproba iy that the pris-

{cyA parolee whose release: Is revoked:, soner il j : '.i»Fedez,a.L state or

service of his sentence for time speat. Quexmyz orsert

(1) L the comm*ssion fnus thati Sucn

respond to any ressonable requesk; orde:

teenthrbirthday st the-time of his com-
mitnient, in which/case his commitment

(including, ‘*ﬂh‘.’e“'
comes earlier, tnless ¥ }
sion for review and, by:majority vote, af-
firmed, modified, or reversed. Such peti— .

: 09821

gﬁfated the rules of the institution or in=*

‘stitutinns in which he has been confined.
(b) ;When feasible, at least sixty days

* prior to the scheduled two-thirds date, a

reviaw..of the record shall he conclucted
by an examiner panel. If a mandatory

Jpa.roh\ if-ordered following this Teview,
Kl h&aﬂng shall be. conducted.

R, _prisoner reléased on mardatory
parpie pursuant to this section shall re~
main under supervision until the expira-
‘fon of ‘the full term -of his sentence
unless the Commission terminates parole

t. supervision pursuant to §2.43 prior to
5 the full term date of thie sentence. )
_corivi¢ted permit$ that trisl court to Jm=

Id) A prisoner whose parole has, been
revc'ked and whose parole violator ferm
4s ﬂve years or more shall be eligible for
mandatory perole under the provisions

of this section upen completion of two-. .-~
thirds of the violator term and shall bé
considered for mandatory parole: ander |

| ame terms a8 any athe: eligible
visoners:

2.54 Reviews pursuant to 18 U.S(‘

4203 /4215,

.{(a) The Attorney General withm
t.hirw days after entry of a Regional
,Comnissioner’s. decision, may request in
“ writing that the National -Appeals Board

“review such decision. Within sixty days
of 1 receipt of the request the Nationsl ‘

Appea.ls Board shall, upon . the con-
enrrence of two rmembers, affirm, modify,
or reverse the decision, or order a re-~
earing  at the institution or regional

. prisoner affected shall be informed in
writing of the decision, and the reasons
therefor.

L\?’

t3) “Notwithstanding the pr,ovis!oxiskof
33'2.23-2.26 -and §2.28, any -decision

W made by & Regional Commissioner or the -
National Appeals Board shall, upon the:

vmuitmn of not less than, three Commis-
sRfiers, be referred to tHe full Commis~

tlon must be submitted to the Chalrman

“of the Commission and be acted’ upon by .
. the f‘ommission not. later than 30 days -
from:the date.of entry of the decision to
_be reviewed. ‘The prisonier shall recefve &
written  notice of this referral, which
ghall atg\.y the decision in his case until .

such, rev:(ew has been. completed. Follow-

ing Teview by the full Commission, the ,

prisoner Shall be informed in writing of
+ fhe COmm.!sston's dectsion and, it pgmlo‘

417
2 -

“
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- §2.55 Disclosure of Records.

(8) - Prior to an initinl parole hearing
.conducted pursuant t0 § 2,13 or any re-
Jiew hearing thereafter, & prisoner may
[[ teview reports and .other documents in
“thesinstitution *file which will be con-
sidered by the Comimission at his parole
hearing, These documents are generzlly
 limited to official reports bearitiz on the
©  prisoner’s-offense behavior, personal his-
. tory, and institutional progress. Review
Cof such ‘reports siiall he permitted by
the Bureau of Prisons pursuant to its
regulations within seven days of & re~
quest by the prisoner, except that in the
case of reports which must be sen} to
the originating sgency for clesrance pur-
suant to- paragraph (¢} of this section,
" & reasopnable amount-of time shall ke
permitted to obtain such clearance. Cop~
ies of reports and decuments may de fur~:
nished under applicable Bureau of Prig«
ons reguintions.

(h) A report shall not be chsclcsed to

the extent it contains:
(1) -Diagnostic’ opinions which, -if
.~ Known to the prisoner, could lead to s
serious dm-uphon of his institutional
program;

. (2 Materia.l which  wowld reveal
sources. of information obtained upon &
promisa of confidentinlity; or

(3). Any other information which, if
dizclosed, might result in harm, physical
or otherwise, to any pérson, -The term
“otherwise” shall be deemed to include .
1he legitimate privacy interests of such
person. under the Privacy Act of 1974.

+(e) It shall be the duty of the agency
which originated any report or document
referred to in paragraph (a) of this sec-
tion to determine whether or not to apply
any of the exceptions to disclose set forth
in paragiaph (B) of this section. If any
:, Teport or portion thereof is deemed by
the originating agency to fall within an
exnception to disclosure, such agency shall
prepare and furnish for inclusion in the
institution ‘file & summary of the basic
contents-of the material to be withheld,
bearing in mind. the need for confiden-
tiallty or impact on the prisoner, or both.

. In the case of a report prépared by an
agency other thai the Bureau of Prisons,
the Bureat shall refer such report to the
originating: agency for a determination
relative to disclosure, if the report has
not been previously cleared or prepared
for disclosure,

(d) ‘Upon request by.the prisoner, the
Commission shall make ayiilable a copy

U RULES AND REGULATIONS

.of any. record which it has retdined of

& paroie or parole revocation hearing .
pursuank to 18 U.S.C. 4208(1).

(e) Except for deliberative  memo-~
rands referred to in paragraph () of

this section, reports .or documents re~

ceived ab regional ‘offices which may Je
considered by the Comrnission at any
proceeding shall be forwarded for inclu-
sion in the prisoner’s institutional fite so
that-he may review them pursuant to
paragraph (&) of this section. Such re-
ports will first be referred by the Com-
micsion to originafing agencies pursuant
to paragraph (c) of this section for a
determination  relative to disclosure if
the ¢repori has net previously been
cleared or prepared for disclosure. ‘
(f) Duplicate copies of records i A
prisoner’s institutional file as well as
deliberative memoranda among Commis-
siort Members; or staff which do.not con-

4 tain new factual information relative to

the parole rélease determination are re-
tained jn Parole Commission regional
office files following initial hearing. Rec-
ords maintained in these files, shall ke
made available to prisoners, parolees;
mandatory releasees, their authorized
representative and members of the pub-
lic upon writien request in accordance

with applicable law and Department ‘of -

Justice .regulations at 28 CFR. Part 186,
Svpparts C & D. The Comnussion Te-
serves the right to invoke.statutory ex-
embpticas to disclosure of its files in ap-
propriate cases ‘under the Freedom of
Information Act or Privacy Act text pro-
visions. and Alternate Means of Access.
§ 2.56 . Special pardle térma.

() The Unug Abuse Prevention and
Control Act, 21 .U.S.C. 801 to 966, pro~
vides" that, on conviction of certain of-
fenses, mandatory “special parole terms”
must be imposed by the court as part cf
the sentence. This term is an.additional
period of supervisicn which follows the
completion of the reguler sentence (in-
cluding compefition of any period on
parcle or mandatory release).

(b) At the time of release under the
Tegular sentence, whebher under full
term expiration or under a mandatory
release certificate -or a parole certificate;
a separate Special Parole Term certifi-
cate will be issued to the prisoner by the
Bureau of Prisons.

(e) Should a releasee be found to have
violated conditions of release during su~

‘pervision under his regular sentence,

i.e., before commencement of tha ‘Special -

Pa.z'ola Term, he wiil be returned as.a.

violator of his basic supervision period

under his regular sentence; the Special
Parole Term will follow unaﬁected BS
in paragraph (a) of this section. Should -
a -releasee violate conditions of selease
during the Spésial Parole Term, he will
be subject to revocatinn on, thé Special
Parole Term as provided in §$52, and

_ subject to reparole or mandatory relaa,Se
under the Special Parole Term. e

(d) If the prisoner is reparoled under:-
the revoked Special Parole Term a cers -
tificate of parole to Special Parole Term
is issued by the Coramission. If the in<
mate is mandstorily released under the
revoked “special parple term” a certifi~
cate ‘of mandatory release to Special

Parole Term will be issusd by the Bure&u' :

of Prisons. :

(e) If the prisoner i3 termmat.d from
regulat parole under § 2.43, the Special
Parole Term commences to run at that

‘point in -time, ®arly termination from

supervision from a Special Parole Term
may occur as in the case of a regulsr
parole term, except that the time periods
considered shall commence from ‘the ke-
ginning of the Special Paroie Texm

2.57 Prior orders.

Any order of the Umted States Board . -
of Parole entered prior o May 14, 1876, '
including, but not limifed to, orders
granting, denying, res¢inding or révok-
ing parole or mandatory reiease, shall be
8 valid order of the United St.a.bes Parsle
Commission acecording to the terms stat-
edin the order.

§ 2.58 Absence of hearing examinrer.

In the absence of a hearing examiner,

2 regional commissioner may exercise the

;agz%horg:y delegated to hearing exammers
2.2

§2.59 Appointmenl of conuitiees.,

The Chairman shall appoint four per-
manent committees, as follows: (a)
Policy, (b) Budget, (¢) Personnel and
training, (d) Research, and in addition
such ad hoc committees as may from
time to time be approved by a majority
of the Commissioners, to study, review,
and recommend to the Commzssxon and
Chairman regarding policies and proce=
dures of the Commission. Such Commit-
tees shall be appointed from among the
Commissioners.

[FR D0c.77-22623 Filed 8-4-77;8:45 am]
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UNITED STATES GOVERNMENT :

Memorandum

. . Mr. Wayne P. Jackson, Chief : ‘
¢ TO ! Division of Probation DATE: August 15, 1977
"d%; Adwinistrative 0ffice of U.S. Courts '
S /¥ N

‘FROM,EIGeOrge J. Reed, Acting Vice Chairman
: '+ . U. S. Parole Commission

SURJECT: Transmittal of new Parole Commission rules : s

Enclosed are the United States Parole Commission's most
: recent rules, published August 5, 1977 (corrected August 11,
— 1977). The rules contain a 31gn1fiCant'change in the
- Commission's procedure.

Commencing September 6, 1977, all prisoners sentenced on
that date or thereafter to sentences of less than seven years -
will receive initial hearings within 120 days after ariival .
at an institution and will at that time be nctified of.a
"presumptive release date', either by parole or by mandatory
release. (While prisoners with minimum terms of imprisonment
will receive early initial hearings, presumptive parole dates
will not be set for a date earlier than the completlon of
the prisoner's minimum term.) .

The purpose of this new policy is to reduce tha uncnrta1Qty
with which most federal prisoners now serve their terms of . =
lmprlsonment It will, hopefully, improve morale, keep the
prisoner's community ties together, and faﬂl‘ltate release
planning. A presumptive release date will, however, be suoject
to periodic review to determine if the condltlons thereof
have been met, or if intervening factors (e.g. the effects
of aclno or ll]ness) warrant a change of dec151on

,,,,,

presumptive releaqe dates upon first becomlno ellglble for
parole (i.e., they will not receive early hearlngs when there
is a minimum tewym to, be completed).  However, a. presumptlve
release date will not be set for morL than £our years in
‘advance;)where a release date is not set, a full, de ‘novo
recon31deratlon hearing will be helid at the erid of Four ¥ years

- Prisoners already sentenced will also receive the beneflt of
the procedure at thir vext scheduled hearlng,

) In settlng presumptlve release dates the Cdmmlss1oﬁ Will e
follow its guldellnes for declslonmaklng at§2. 20(1nc1ud1ng S
- decisions above or below the guldellne range where the facts

i

warrant such autlon) \ IS o

Ba_y U.S. .S‘avmg.r Bond.r Reguldrly on the Payrall favmg.r Plarz e

\/
. : i o} . : ) .
. ‘U:: - e N ‘ 1 P o S i B ; 3 5;




Mr. Wayne P. Jackson, Chief
Administrative 0ffice of U. S. Courts

" Re: Transmittal of new Parole Commission rules

Page Two

Please ensure distribution to all U. S. District Judges
and U. 8. Probation Officers.

MAS :mld

Encls.



PRESUMPTIVE RELEASE DATES e e

The Parole Commission's reguiation relative to presumptive release

dates which go into effect September 6,}1977, make a number of important

changes which are highlighted below:

“

DEFINITION -OF NEW TERMS

"Effective Parole Date" means any parole aranted within a six

month perjod following the month of a hearing
or other consideration.

"Presumptive Parole Grant" means any paro1e‘granted.1ater than
. the sixth month following the month of a hearing. .
"Four Year Reconsideration Hearing" means aiContinuanceeof four
years from the month of a hearing, and where a
presumptive parole grant has not been made.

"Ccnt1nue to Expiration’ means a contlnuance until the prlsoner
is released by operation of law, either by mandatory
re]ease or expiraticn of sentence.

"Statutory Inter1m Reyiew" means a hearing conducted 18 or 24
months (depending on the length of the sentence)
following the month of a hearing-at which no
effective parole date was established.

"Pre-release Record Review" means a review on the record 60 days
prior to the month in which a presumpt1ve parole
grant has been'made. - _ .

SCHEDULE OF IMITIAL. HEARINGS

o1}

Prisoners sentenced on 9/6/77 or thereafter to maximum -
~ terms of less than seven years will receive an initial "
hearing within 120 days of commitment (regardless of

sentence type,. -

b. Prﬁsoners sentenced before 9/6/77 and all prwsoners with
- - sentences qf seven years or more regardle¥s of time.of
sentenc1ng will receivg initial hearings-as norma11y scheduWed,‘
o in accordance with prev1ous .nstructwons That 15, thev W111
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be scheduled for hear1nq .upon reach1ng parcle e11g1b111ty
by law, according to type of sentence imposed,

POSSIBLE ACTIONS BY THE COMMISSION

A. Effective 9/6/77, an examiner hearing panel will no longer recommend
contlnuances for "regular review" or "statutory review" hearings
(recormendations for ane-third hearings were eliminated as of
8/1/77).

Instead, the panel will recommend one of the following:

a) A parole date within six months from the month
of the hearing,

b) Continuance for a presumptive parole date
(within 4 years of the month of hearing).

c) Continue to expiration
(if the "two-thirds date" is within
4 years of the month of the hearing).

d) A four year reconsideration hearing.

NOTES:

‘a. The above procedures apply to ail hearingé, fnc]ud{ng the dispositional

part of revocation and rescission hearings.

b.  If the pr1soner has a minimum term, a parole date or presumptive parole
date cannot be less than the minimum term,

c. Pr1soners who have presumptive parole dates, mandatory release dates,

or four year reconsideration dates which fall beyond the 18/24 month statutory

1imit will be scheduled for a "statutory interim hearing" as required by law,
The purpose of a statutory interim hearing

‘will be solely to determine whether the previous date set should be retained,

~retarded (for disciplinary infractions), or advanced (only upon clearly ex-

ceptional circumstances).

| 'd.;‘ ‘THe panel at 1nitia1 hearing should Specify where appropriate:

a) If paro]e%tb a detainer; an alternative decision
: if detajner is 1ifted (and reasons).

b)  Release throﬁgh‘CTC (where desired).

c) Special parole conditions (if apolicable).

. e
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However, special conditjons or CTC placement may be added at the pre-release
review. i

B.

A1l presumptive parole grants (as well as effective parole grants)
are contingent upon continual good conduct and the development of a
satisfactory release plan. Normally, in the case of a presumptive
release date, a pre-release record review will be conducted sixty
days prior to date of release to ascertain that the prisoner has
Tived up to these conditions, If disciplinary infractions have
occurred, a rescission hearing on the next docket is to be scheduled.
However, if a statutory interim hearing has occurred within six months
of the presumptive release date, that hearing shall serve as the pre-
release review,

A1l cases scheduled for hearing (whether initjal, review, one-
third, etc.) on 9/6/77 or thereafter will be treated pursuant to
the new procedures.

"Reasons” shall be provided in the Notice of Action for every decision
to set a presumptive parole date, to set a four year reconsideration
hearing, or to continue to expiration.

SR
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COLUMBUS DAY
Presidential proclamatxon

ADJUSTMENTS QF CERTAIN RATES OF PAY
AND ALLOWANCES.

Executive Order.

SKIN TEST ANTIGENS
HEW/FDA propasas implementation of efficacy review; -
comments by 11-29-77 (Part.ll of this issU@)..comiieaneens

FLOOD INSURANCE

HUD/FIA publishes. final flood elevation determinations

and letters of map amendment for various communitigs

(50 documents) (Part 1] of this 1SSU@)...cceievarinmn. 52725—"‘2747

FISHERY PRODUCTS
Commerce/ NOAA recodifies and clanfns U S, Standards
for Grades; effective $=30~77 (Part IV of this issue)......

COMPREHENSIVE EMPLOYMENT AND
- TRAINING ACT -
Labor/ETA updates regulations for comprehensive man-
pawer programs and grants td areas of high unemploy-
ment, and amends public service jobs program to imple-
ment Youth Employment and Demonstration Projects Act
of 1977; efiective 10—31—-77 (2 documents) (Part V of
this issue)=x

MEDICAL DEVICES :
HEW/FDA proposes listing requirements; comments by
11~29-77 (Part V! of this issue)

HUMAN AND ANIMAL FOODS DR
HEW/FDA establishes procedures for regulatang con- B

taminants and. naturally occurting poisonous or deleteri-
ous. substances; effective 10-31-~77 (Part VH of ‘this
issue)

HEALTH CARE FINANCING

HEW recodifies regulztions relatéad to Medicaid, Medu:are o
. .and professional standards review. organizations in new

Chapter for Health Care Financing Administration; effec. -

tive 10-1-77 (4 documents) (Part \/H! of this xssue)....:.

MINIMUM- WAGES . .

Labor/ESA . publishes general wage determmatlon ‘
decisions for Federai and tederaily assas‘zed constructxon S
'projects (Part IX.of this |ssue) 52876
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to tenants whose eﬁiployment requires
them to work long houss, or who have

. the sole responsibility for the care and

custody of young children. It was there-
fore suggzested that the amendment of
§ 866.4(g) should contain & clause re-

" quiring the PHA to exempt such persons

from the mandatory maintenance Té-
quirement.

Although some degree of hardshlp may
result to those tenants for whom the
demands of family life and employment
are stringent, no evidence has come to

“the attention of the Department which-

would justify exempting these tenants
Irom the requirement of the ameéndment.
Accordingly; this suggestion Has not been
adopted. ;

With respect to the exemption of dis-

“abled tenants from the requirement of

]

the amendment, the Department recog-
nizes that injury or hardship could re-

sult to such public housing tenants who

may be handicapred. Similar considera-
tions exist concerning the akbility of the
elderly to perform maintenance work.
‘While the Department does not wish to
impose any undue burdens on the elderly
or disabled, it Is our pasition that not
211 elderly, disabled, or handicapped ten-

‘ants are incapable or unwilling to per-

- form maintenance tasks by reason of age

or physical impairment. In this connec-

‘tion, the amendment has been revised

in response to this comment fo provide
that the PHA shall exempt those tenants
who are unable to perform seasonal

mainténance or other maintenance tasks
because of age or physical disability.

2. One comment- suggesied that the
amendment should specifically provide
that tenants who object to a2 mandatory
riaintenance requirement must be in-

"~ formed of their right to contest such re-

quirement pursuant to the regulations
for grievance procedures, 24 CFR Part
866, Subpart B. The regulaticns for
grievance procedures provide in 24 CFR,
§ 866.50 that grievance procedures shall
he ‘'established and implemented by
* s « (PHAsS) to assure that PHA tenants
are afforded an opportunity for a hear-
ing {f the tenant disputes within a rea~

sonable time any PHA action or failure

to act involving the tenant’s lease with
the PHA or PHA regulations which ad-
versely affect the individual tenant's
rights, duties, welfare, or status.” Since
the above-quoted language entitling ten-
ants to -the HUD grievance procedures
follows and refers to all the provisions
governing PHA leases in Subpart A of

Part 866, It was not deemed necessary to -

include'® specific reference to the griev-
ance - procedures in the text of the
amendment.

3. One comment expressed concern
over the substantive meaning of the

" word “customary” in the amendment.

The Department has decided that a fur-
ther definition’ of the term’ would be

“ . jnappropriate becsuse of the extensive

variations ‘among projects related to

“building type, climate and. past PHA

practices. It was also suggested that the
amendment should be revised to clarify
that public housing agencies would be

-

" RULES AND REGULATIONS

precluded from delegating maintenance
tasks to tenants where such tasks were
performed by management prior to the
-adoption of leases in accordance with
Part 866. It was not deemed necessary to
-revise the amendment in response to this
comment.. The Depariment wishes to
clarify, however, that the amendment is
-not intended to permit PHAs to shift to
tenants under lease provisions adopted
‘in response to this amendment those
maintenance tasks -which were per-
formed by the PHA prior to the efective
date of this -amendment.

It was also suggested that the amend-
ment should clarify that it is not in-
tended to benefit those PHAs which have
consistently neglected their maintenance
responsibilities in contravention of State
landlord-tenant laws. HUD wishes to
emphasize " that the responsibility for
maintaining public housing projects in
& decent, $afe and sanitary condition
rests with PHAs. However, where State

laws and Iocal custom permit landlords.

to require that certain tasks be per-
formed by tenants, PEAs are also per-
mitted to do sc. The inaction of those
PHAs which have been neglectiul of
théir obligations 1s addressed by ihe
clause of the smendment which states
thal a mainienance requirement provi-
sion in a  PHA lease form shall be in-
cluded "“in good faith and mot for the
purpose of evading the obligations of the
PHA,” and this clause indicates that
such neglect may not be continued by a
shifting of responsibility for mainte-
nance to the project tenants.

4, One comment suggested that the
amendment rtemoves the power Ifrom
tenants to consent to perform mainte-
nance responsibilities. It was not the in-
tention of the Department to provide for
ténant consent -in this provision. The
regulations of the Department for lLease
and Grievance  Procedures provide in
section 866.3 that tenants shall have the
right to make written comments on the
PHA's proposed lease which the PHA is
required to consider prior to. {ormal
adoption of the new lease by the PHA.
PHAs are expected to consider all com-~
ments submitted to them pursuant to
section 866.3 with care and with due con-
cern for the Congressional admonition in
the United States Housing Act requiring
sound management practices. Tenants
‘are, of course, free to petition the PHA
at any time to request a change in the
form of lease used by the PHA.

The same comment suggested that the
amendment allows PHAs to unilaterally
assign to tenants any maintenance re-
sponsibilities the PHA appropriate, The
language of the amendment which em-~
powers PHAs to include a required main-
tenance clause in the lease is limited, as
stated in comment 3. above, to the per-
formance of those tasks which are al-
lowed by local custom and in accordance
with applicable  State law to_be per-
formed by tenants of dwelling' \inits of a
similar design and construction. Thus,
the required performance of mainte-
nance tasks by. tenants could not be a
unitateral assigoment of “any mainte-

.
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nance responsibilities the PHA deem{ed]
appropriate.”

A Finding of Inapplicability respecting
the National Environmental Policy Act
-0f 1969 has been made in accordance
with HUD procedures.” A, copy of this
Finding of Inapplicability will be avail-
able for public inspection during regular
business hours at the Office of thé Rules
Docket Clerk, Office of the Secretary,
Room 5218, Deoanment of Housing and

Urban Dévelopment, 451 Tth Street, S¥ .

‘Washington, D.C. 20410,

Accordingly, Title 24, Chapter VIII,
Part 866, Subpart A, is amended as sat
forth below: :

Section 866.4(g) is amended to read as
follows: .

§ 866.4 Leaserequirements. .
L ] . * . * A 'l

(g) Tenant Muaintenance. The lease
may provide that tenants shall perform
seasonal maintenance tasks or other
mainténance tasks, as specified in the
lease, where performance of such tasks
by tenants of dwelling units of a similar
design and construction is customary:
Provided, That such provision is included
in the lease in good faith and not for the
purpose of evading the obligations of the
PHA: 4dnd provided further, That the
PHA shall exempt those tenants who are
unable to perform such tasks because of
age or physical d].sabmty

* . » * .

(Sec. 8, Ualted States Housing Act of 1237

(42 T.S5.C. 1408); secs. 5(b), 6(c), United
States Houslng Act of ‘1937, as amended (42
U.S.C. 1437¢, 1437d); sec. 201(b), Housing
and Community Development Act of 1974,
42 U.S.C. ‘1437 note; sec. T{d), Department
of Housing and Urban Development Act (42
T.S.C. 3535(d)).) ~ -

Notz: It is hereby certiied that the eco-
nomic and inflationary impacts of this regu-
lation have been carefully evaluated In ac-
cordance with Executive Order No. 11821,

Issued at Washington, D.C., Septem-
ber 21, 1977. .
- MorTON A. BARUCH,
Deputy Assistant Secretary jor
Housirg-Deputy Federal
- Housing Commissioner.
[FR Doc.77-28338 Filed 9-29-77;8:43 am ]

Title 28——Judicial Administration
CHAPTER 1-——DEPARTMENT ‘OF JUSTICE

PART 2—PAROLE, RELEASE, SUPERVI-
SION; AND RECOMMITMENT OF PRIS-

ONERS, YOUTH OFFENDERS, AND JU- -

VENMILE DELINQUENTS ]
Paroling, Recommitting, and Supervising
Federal Prisoners
AGENCY: The United States Parols

Commission.
ACTION: Final rule.

SUMMARY: This rule establishesa new
category of offense severity ratings in
the Commission’s guidelines for parole
decisionmaXking, The rule sets specific
time ranges for a number of offenses in
the former “greatest’” severity categors,
trereby narrowing the number of o0f«
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. tenses for which the Commisson sats only

minimium suggested times to be served.
These latter oferses have been treated
diferentiy from the other lsted offenses
because of their relative mfrequency and
the extreme variations possible In each
instance.

E_IE‘P'ECI‘IVE DATE: November 1, 13577,

FOR FURTHER INFORMATION CON-
TACT: - "

Michael A. Stover, Office of the Geh-
erzal Counsel, United States Parole
Commission, 320 Pist Street NW.,
. Washington, D.C.- 20537, telephone
202-724-3092.

SUPPLEMENTARY INFORMATION:
This change in the Commission’s ofanse
severity table will affect only those pris-

- ¢ners who receive their initial hearings

on or aiter Novemper 1, 197%.

Prisoners  who have been iitially .

heard previously to that date will con-
tinue to be treated in accordance with
the guideline eveluation rendered af
that time. For exemple, such prisoners
will not be required to serve until they
have satisiied the minimum number of
months set in the new guidelines, if re-
lease is otherwise determined to be ap-
propriafe.

- Guidelines for

1y

RULES AND REGULA?ION‘S

Cne comment was rece:ved on this
proposal, which was addressed fo the
classification of the drug “cocainie’™ as a

“hard drug”™. YWhile the comment was -

not directly related to the primary is--
sues roised by this change, the evidence
cited therein for more leniency in the
Commission’s evaluation of cocaine wil
be considered aleng with other informa-
tion currenily being developed on this
subjects

Accord.mcly, pursuant - to t.he pro-
visions of 18 T.S.C. $203(a)(1) and
4204(a)(6), 28 CFR, Chapter I, Part 2
is a.menued as seb forth below to become
effective November 1, 19117,

Dated: September 29; 1977. )
Georcz J. Rezp,

Acting Vice Chairman,
United States Parole Commission.

In the tablein § 2.20: .

1. In the very high severity category
of borh Adult and Youth/NARA gmda~
-lines, delete “sexual act-force'.

2. In both Adult and Touth/NARA
guidelines, delste entire “Greatest” se-
verity category and replace with the
Greatest I and IT categories set forth
below.

§2.20 Paroling policy guidelines; state.
ment of "enernl policy.

decisiGnmaking

Parols prognosis

Very good

Good. Fahr . Pocxx

Apurr -

Greatest I: Aggravated felony (e.g., robbery: Weap-
on fired—no serious injury); uplouva detono~
tion (involving potential risk of physical i m)u.,
to person(s)—=-no cerious injury cccurred);
bery . {(multiple  instances (2-3)). Hard d:uzs
(m%ess"on with intent to distribute/sale—-largs
scals _{e.g., over $100,000)); sexual act—={orve

(e.g., foccible mpa).

Greatest, II: Aggravated (zlony—3serfous injury
{e.2., injary involving substantial risk> of desth,
or protacted disability, or disgurement); sir<
cratt bljacking; espmna.ga, xidnaping: homicide
{intendoasl or com.rmr.ted during other vrime).

Yoora/N4aRA
Same a4 atove, except that the suggested mng._s

ara a3 (ollows:
Greatest L B =

40to 35 35to 70

0to 40

T0ta 35

35 to 110.

Greater than: shove—howsver, spevific ranges are not given
due to the imited number of cases and the extreme variation
possidle withia theé category.

-

40 10 30.. 30 to €0, . 60 %078,

Greatest IT..

Grester than sbove—however, specific -arges ore not zivan
due to'the limited nmnber-of easds and the extrame Varintion

- . possible within the catagory. B
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PART 2—PAROLE, RELEASE, SUPERVI-
SION, AND RECOMMITMENT OF PRIS-
ONERS YOUTH OFFENDERS, AND JU-
. VENILE DELIMQUENTS

Parnlmg. Rac(.mmlt'tmg, and Sdperns,ng
Federal Pnsoners

AGENCY: The Umted States Parole
Comxon. :

* ACTION: Fina! rule. . ' ;

SUMMARY: The Commission is publish-
ing a rule which wouid eplarge the defi-

‘nition of “absconding” in an éxisting rule

which denies sentence credit for the time
a Youth Corrections' Act or Narcotic
Addict Rehabilitation Act parolee Is In
absconder status. The rule is'designed to

=

[FR Doc.TT-28980 Filed 9-29-77;3:45 am]

meet the u'-oblem of a.parolee who evadﬁs
supervision while remaining within his
district, by removing from the existing
rule & ‘requirement ‘that the parolée.
abscond “from his or her district of

supervision’ neFore sentnnc= crecut could
be -lost. P =2

EFFECTIVE D&T“-‘\rovembe: 1, 1977.

FOR FURTHER DTFOP....L%.TTON CON-
TACT:

Fredarick \/Iartln, Offce of the Genera.l
Counsel, United States Parvle Com-
‘mission, 820 First-Street NW., Wash-
ington, D.C. r’05;7 telephone 202-724—
3092. T .

-~
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SUPPLEMENTARY INFORJLATION: A
surdmary of the comment pre'nously Te-
‘celved by the Commission regarding this
rule may be found in the Pspezal RIdis-
TER of March 2, 1877 (42 FR 12043). The
rule is made efactive for all parole revo~

cation’ hearings conducted by the Com-

mission on or after Novemper 1, 1977,

Accordingly, pursuant to the provisions
of 18 T.S.C. 4203(a¥ (1) and 4204{a)(8),
28 CFR chapter 1, Part 2
set forth “below, eﬁ'ech.v-: November. 1,
1977,

Dared Sepi.emoer 289, 1997

Georez J. Reen,
. Aeling Vice Chairman,
Ur ited States Parole Cmr'.mwsam.

Sestion 2.10(c) (3) is PE"lsed to rcad 28
{ollows:

§ 2.10 Date service oE séntence ‘coms
mences. ‘ -

s L] a - b 4

(¢} Service of the senience of a ¢dm=-
mitted youth ofender or a person com=
mitted under the Narrcotic Addict Re-
habilitation Act comimences to run from
the date of conviction and is interrupted ©
only when suchi orisoner or parolee= ¢ *

. {2) hzs absconded Irom parcle super-
V’iﬁiOn; . o oe v N

. i3 amended as .

(¥R Doc. T7-28961 Filed 9-29-TT;8:45 am}  * -

Title 32A~-National Defensa Appendix
CHAPTER VI—-DOMESTIC AND INTERNAS

TIONAL BUSINESS - ADMINISTRATION;
DEPARTMENT . OF COMMERCE

Usaofa Prxonty Ratmg on Individual
Delivery Ordars of $2 500 or Less”

AGENCY: Domestic and Intsrnational
_Business Administration, Comme*ce. ‘

ACTION: Pmal rule,

SUMMARY:  The Commexce Depart-
ment amends the provisions of ‘the De--
fense Priorities and Matérials Systam's
regulations and orders to increase to
$2,500 from. $500 the size of delivery ore

ders which are exempt from the.manda=

tory rating requirement for filling rated
~orders. Previously, the use of a priority
rating was optional on delivery orders

under $500. The purpose of these amend= -

‘ments is to reflect the current dollar
level accepted by industry in small order
procurements. These amehdments will -
resull in 3 reduction in paperwork and
ekpense  for business and- government
operating under the provisions of the
Defense Priorities System and the De-
fense Materials Syatem. :

EFFBC‘I‘IV" ‘D‘& Septe'nbpr 34, 19 :7
FOR FURTHER INFORMATION C’O’\T-

Mg GllbertQJ Breer. Mobﬂz"atzon Op--.
erations and, Plans Division. Offics of.
Industrisl Nobilization, Dortzstic and
International: Business Administrp- .

ion, T.S.-Department of Commsérce,

. TACT:

o

oo

)

i

1y

"V’ashmv'ton, D.C. 20230 (202-37%: K
3634).
SUPv EMENTARY. - mrommrm\r

onnef'c‘o‘n ‘with the formulation of -

& o K3











