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FOREWORD

The fundamental principle underlying American democracy is that the citizenry ultimately controls
the government. To exercise such control effectively and responsibly. our citizens must have a basic
understanding of 1ssues regarding the concept of law, the structure of the legal system and the function
of our government at all levels. This document presents to the student an opportunity to examine
conceptsrelating to the purpose and the process of the criminal justice system in Americe.

In order to make rational decisions regarding the function of law within our society, students must
have the experience of applying the principles of justice, equality, freedom. and authority to their
lives. To undertake this task i1s to acknowledge the need to incorporate law-related studies into the
existing social studies curriculum. The possibilities for appreciative understanding -of such ideals as
“liberty” and "order” stern not only from an examination of our local and national legislative bodies,
but from an in-depth study of our laws, our courts. our law enforcement agencies, and our correctional
systems. Young people who come to understand the system of justice will be capable of dealing
with that system and will, therefore, become better able to cope with situations involving their rights

and responsibilities.
4@%&/5ﬁ2§&~,

Deniel B. Taylor
State Superintendent cf Schools
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PREFACE

What can the body of knowledge vshich comprises the American Criminal Justice System contrib-
ute to student awareness about his basic rights as a citizen? In presenting an gverview of the courts,
law enforcement. and the correctional system, it is the purpose of this material to convey how the
system of justice came 1o be as it exists today. In addition, each agency within the American System of
justice is described with the goal being to illustrate its function, its place with the total system and the
stresses and the constraints placed upon that agency by other agents.

The study of this document begins with a historicai view from other cultuigs and other times. The
study concludes by presenting selected issues which the criminal justice system faces as it attempts to
combat crime-and cooperate with local. state and national goverr.ment. These issues are presented for
‘the purpose of highlighting the processes and the procedures the system uses as it works with people
who come in contact with the system of justice.

Froblems of crime and means of praventing crime rest with the citizenry. This material was
prepared to help you to understand your responsibility toward the criminal justice system.
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CHAPTER 1

A HISTORICAL LOOK AT THE SYSTEM
OF CRIMINAL JUSTICE

Intreduction

What is justice? !f you were given the job of establishing a “system” for protecting individuals
against criminal acts, what kinds of agencies would you include in your "system”? What problems do
you foresee? How could you insure that your “system” would treat everyone fairk:? Would you punish
oftenders or attempt to rehabilitate the offenders for breaking your rules and regulations? Could
yvouwrite rules which could change as conditions in society change?

The criminal justice process in the United States is called a "system". This chapter reveals some
contributions to our present system of justice frorn other places and times. The parts of the system you
will be reading about are:

(a) lawenforcement,
(b} thec>urtsystem, and
{¢) thecorrectional system.

In addition, you have an opportunity to study a brief "viewpoint” on the concept of authority.
If some power of authornty were not present 1 your “system”, how could you control the function of
your agency?

This chapter deals with same historical developments of the system of justice and concludes with
ashort essay on authority. .

Asyouread the following pages, try to answer these questions:

Whatis the system of ¢riminal justice?

Why have changes occurred to the system?

What parts of the system have remained the same over the years?.
Doyou agree that authority is an important idea in the system?
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A HISTORICAL LOOK AT THE SYSTEM
OF CRIMINAL JUSTICE

A cnminal justice system s the method that a society selects to deal with the problems of
daviancy called erime and delinguancy. Our American system of criminal justice has not always looked
as 1t does today. The process of development began centuries ago and continues to change. No doubt,
the criminal justice system of the future will continue to change in order to meet the demands that
cnme and criminals will continue to place upon the system. In order to understand the operations
and problems of our police, courts, and correctional agencies, it is necessary to look back to their
earliest beginnings.

Control of behavior in primitive times. During primitive times, behavior was controlled by an
informal set of rules and regulatrons developed within tribal groups. These customs were codes of con-
duct shared by all tnbal members, which, if violated, sometimes brougnt severe punishmant upon the
violator. One of the most severe punishments wss exile from the tribe. The result was the offender
lost the protection fram enemies and from nature enjoyed by tribal members. As a “loner!’ he would
have to try to live without the help of his tribal family. Another characteristic of this "tribal law”
was that an offense committed against any member of the tribe was thought to be an attack upon the
entire group.

Because different tribal groups developed codes of conduct, disputes occurred between the
groups. if 'a member of one tribe harmed a member of an opposing group. there were two methods
availabie to settle the conflict. The first method was called compensation, where the offender’s tribe
was required to pay a sum to the victirn's tribe. Payment was in the form of goods or services. Second,
the two tribes might engage in a blood-faud in order to settle the issue. Because the law was a "private”
matter between the opposing tribes, and there was no impartial third party to settle disputes. a great
deal of uncontrolled force was used to deal with the crirr @ in question.

As man’s society grew more complex, he formed states and governments for protection. As a
result, men laid down rules to apply to all members of that society. These rules and regulauons are
known today as laws. Men gave up some independence in ruling their families’ behavior, but in return
they benefited because the rules were an attempt at equality for all. Enforcement of these laws became
the duty of the state, rather than the vicim's family.

The Guillotine is a machine used for capital pun-
ishiaent, chiefly in France. Fitted into a wooden
frame 1s a knifelike ax made of heavy steel. As
the ax is released from a height, it develops mo-
mentum and decapitates the victim, whose
head rests on a block. The guillotine is named
after Dr. Joseph|. Guillotine (1738-1814).
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Monarchial influence. As monarchies developed in European countries, criminal law became
based upon a region rather than a family group. A crime bocame an “offense against the king" instead
of against the tribe. Therefore, the king became the chiet law enforcer for averyone in his region. The
king had the power to mezke laws and punisi offenders. It is this term “offenses against the king”
thatwe nowapply to our most serious offonses, “capital offanses”.

Another important characteristic of our criminal law which developed at this time is the concent
of indwvidual responsibility. No longer do we hold a criminal's entire family responsible for his actions.
Theresponsibility now rests on the individual offender.

What is Low and What Doss it eanto You?

The subject of what laws are and how they are developed is important to any study of criminal
justice. Some definitions of the meaning of faw:

1. Lawistherulesthathold society together.
2. lLawistherules ofthe game.

3. Law is the rules we the people make in order to protect our lives, our property and our
freedom,

When asked whatlaw meantto them, 3 group of eighth graders gave these responses:

Studentone:

Law is what takes over and punishes when an injustice has occurred. Law is made to protect the
victim, Sometimes we think that the law does not take a firm enough hand, but it has its own way
of working things out

Student two:
Lawis a code, written or unwritten, to protect a person or property.

Studentthree: :

Law is somethiny that policemen keep controlied. It is written down on paper, but that doesn't
mean it 1s a law tha. is enforczd. Laws are used so that this world won't be a madhouse. Laws control
people.

Let us look at this definition part by part in an effort to gain a better understanding of what we
mean by “law”. First, we see that the law is a set of rules about extarnal conduct. By this we mean
that the law requires action. In order to be subject to the criminal law, a person must do something.
Next, we see that the law is enforced by external force. This statement means that the state er .rces
the law. For example. a family tradition 1s not enforced by official agents of the state, and is, therefore,
not a law. Third, our definition of law requires that these rules and regulations be laid down by the
state. This part means that the only people we allow to make our laws are our elected legislators.
There are other rules of conduct that we live by, such as parental orders, but these are not "laws”,
Finally, our laws are addressed to “every citizen”. This means we strive for equality under the law.
Equality is quite different from early European faws which were applied differently to the rich lords
and poor serfs. .

. Why Do We Reed Laws Which Differ?

Our system of law serves a variety of purposes. Some laws are designed simply to make life run
more smocthly. Laws about traffic are of this nature. Just imagine the confusion which would result
if we did not have a simple law directing us all to drive on the righthand side of the road! Other laws
have various purposes, t00. Aside from laws designed to protect humans and animals from harm, we
have laws to protect properly. to protect social institutions, (such as marriage), and laws designed to
collectrevenues (tax laws).

The American System of crirninal justice is our method of dealing with those individuals who

violate the law. Serving this function are three major agencies: police, courts and corrections. What
follows is an attempt to present the historical development of these agencies.

3
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HISTROICAL DEVELOPMENTS OF LAW
ENFORCEMENT :

English contributlons to law enforcement. The task of any police department is to protect lives
and property, and to enforce the written laws. America has had organized police departments for over
one hundred years, but the roots of our law enforcement systems extend back into early English
history, Letuslook at the evolution of ideas of law and its enforcement,.

in England during the ninth century, a king initiated the famous English “tithing” system. A
"tithe” was a aroun of ten families organized for self-protection. The head of each household was
responsible for his-family’s conduct and everyone else’s behavior in the tithe. This system was an early
form of community crime prevention. Tan tithings were organized into a “"hundred”. “Hundreds”
were grouped together into a "shtlee”. The kina appointed a chief officer as his representative in each
shire. This person was called a “shiro-veove” (sheriff). When necessary, the “shire-reeve” had the
authority to call the local men into action in order to combat crime.

Later in English history, another king made the “shire-reeve” & military position which was
passed on from father to son over the years The king created the new position of "Comes Stabulj”
{constable) to assist the “shire-reeve”. The "shire-reeve” and the “comas stabuli” were judicial officers
as well as police officers. Later, the office of "Vicemanss” (traveling judge) was created. At this time
the judicial authorty of the “shire-reeve” and "cornes stabuli” was given to the Vicemonses. So, for the
first time, the "shire-reeve ' and “comes stabuli” bscame strictly law enforcement officers and the job
of determining guilt or innocence was turned over 1o an impartiai third party.

The primary duty of these early police officers was the enforcement of tax laws and the settlement
of land disputes. Ancther English king made criminal law enforcement a public matter. Ha defined
certain crimes, such as "offenses against the king't peace”. arson, robbery, murder, false coinage
(faes;?ry). and crimes of violence as “felonious” or grave. Today these serious crimes are called
74 aniog,

Additional law enforcers. By the sixteenth century, three separate types of police agencies were
operating 1n English towns., Merchant police, like store detectives today, were hired by bankers and
shopkeepers to guard their businesses. Parochial police, another "private” police force, were hired
by religious groups to protect members of certain parishes. Finally, government military police were
responsible forthe enforcement of the King's laws.

By 1792, the population of the London metropolitan area had grown to over one million people.
The need for a more organized police system was apparent. The city was divided into police districts
and the police force was increased to over 3,400 men. By 18365, a central headquarters for the Metro-
politan Palice was built at Scotland Yard. The police force was organized along military lines, with
different ranks of authority, and a specialized detective unit was formed to conduct criminal investi-
gations.

ST
[ Ondepen
M ~dence

HowWere Laws Enforced in Early Americae?

In colonial America, communities were small and closely-knit. These “self policing” communities
enforced the law informally, with each citizen keeping a watchful eye out for crime. But two hundred
vears later, the City of New York, realizing that an organized system of law enforcement was needed
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in such a populous area, sent representatives to Scotland Yard to inspect and learn from the London
Metropolitan Police Force. Later, the New York City Police Department was formed. using Scotland
Yard as its model. New York's Police Department is the oldest. organized, paid. professional city
police department in the United States. Boston, Massachusetts, followed Naw York's lead 1n 1850, and
this practice has developed to the point where today we have over 10,000 municipal police depart-
ment3in America.

Law enforcemont at tho state level. In addition to municipal police. each stale also has a law
enforcement force. This 1s necessary primarily because of problems of jurisdiction By jurisdiction we
mean th 2t a local police officer loses his authority as a law enforcement officer when he crosses the
city or county line where he 1s employed. As a result of jurisdiction, a police force with the authority
to enforce laws tn any part of the state was necessary. The first orgamzed state police force was the
Texas Rangers. established in 1835, There are also a number of federal law enforcement agencies. The
most well-known of these agencies. the ~.B.l., has jurisdiction anywhere in the U.S. In cases involving
7edoral law violations. The first federal law enforcement agency was the U.S. Postal Inspection Sarvice,
established in 1775 by Postmaster General, Benjamin Frankhin.

HISTORICAL LOOK AT THE SYSTEM OF CQURTS

How did eariy Societies Determine Guilt?

The purpose of our criminal courts ts, first, 1o determine whether or not an accused person has
commiited a crime, and saecond, to determine the punishment and correction. A trial 1s the hearing at
which guilt or innocence 1s determined Today. the trial 1s a form of "battie” between two attorneys,
withthe judge and/orjury acting as a refereo.

In primitive societies there was no orderly method of determining whether an accused person was

guilty. Someone had to observe the offender commit the crime. Only then would the tribe investigate,

and punish the criminal. If the offense had been commutted against a member of another tribe, a
bloody foud mightresult as a method of settling the matter.*

Later, the "principle of the ordeal” became the most popular form of trial. The basic notion of
the “ordeal” was that the gods would rescue and assist the person if he were innocent. Therefore, the
accused offender would be required to perform some painful task, such as carrying a hot iron, walking
over hot coals, or having his arm boiled in water. If his wounds healed rapidly, he was considered
innocent and set free |f they did not, {as was usually the case) he was declared guilty and punished.

As man became more civilized, less brutal methods of determining guilt or innocence were devel-
oped One of these later developments was known as compurgation. In this practice, an accused crim-
inal was required to gather a group of friends. known as compurgators, wha were willing to take an
oath in his behalf. On the day of the compurgation, the accused would testify to his innocence before
all of the members of the community. The compurgators {usually twelve) would then swear they they
believed his word. If the townspeople believed the person and his compurgators. he was released. If

they were not convinced. he was severely punished. Naturally, the more influential the person's

compurgators were, the greater the likellhood that he would go free.

Metal frames, lika thisone
were placed over the heads of gossips
tosilence them.

*Canyou think of any similar "feuds” which have occurred in West Virginia?
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Stato responsibility toward the judical process. As population increased. states and governments
were formed for mutual protection and soctal control. The responsibility of determining guilt or inno-
cence became the duty of the state. Courts of law developed to fill this need rfor many years, govern-
ments continued 10 use physical punishment to get at the truth of a matter. Various forms of torture
were used to convince an accused criminal that he should confess to his crime. Once & confession
was made, the offender would be brought into court. found guwlty, and s punishment would be set
by the judge and/or jury. The era of torture represents a tong, barbaric segment in the history of crimin-
al justice The “torture method” was used most actively in the 13th, 14th, and 15th centuries. Although
unusual means were discontinued, early police departments were also often accused of employing
~ulder forms of torture to gain confessions. These practices include questioning a prisoner under hot
lights for long periods of time without sleep Over the years, however, these methods have also been
discontinued ’

Whatis Moant by Trial by Jury?

Jury trials are a recent development in the long history of cnmunal justice. Crude juries existed
in himited form hundreds of years ago. In early European history, a dispute may have developed
between two roval lords, perhaps over ownership ‘of land. The king would order an investigation into
this matter, known as an "inquisito”. The members of the "inquisito” were eble to settle the arju-
ment through discussion and compromise. Later, if a king were concerned about the general "pubhc
order” in a certain province of the kingdom. he would command that a group of ciizens look into the
matter and report back to him. These groups were known as juratas, from which we denive the term
Jury The report given to the king, known as the veredictum, the the source of our term verdict, which
15 the decision made by the jury which is reported to the court.

Evolution of tha grand Jur Later the powers of the jurata were Increased. The assize, as the
Jurata became known, was a group of country gentlemen who were called before the king's representa-
tives to tell of any criminal activity .n their area. If twelve or more of the king’s men agreed inat the
report were true, the king would order royal action into the matter. This was a jury of accusation,
and was an early forerunner of our grand juries. Today. our grand juries, which usually consist of
twenty-three citizens, hear informauon presented by the local prosecutor. At least twelve members
mustagree in order to hold the accuse d person over for trial.

Influence of religion on trials. Churth groups spoke out against torture and called for jury trials
to replace barbaric methods of determining quilt. During the next 100 years, the accused person could
choose trhal by jury or by torture! Torture did not completely die out as a method of getting at the truth
of a criminal matter until the mid-eighteenth century.

Why has the number twelve played such an important role in the development of our judicial
system? The answer to this quest.on lies in the influence that religion has had on the development of
criminal justice. Since the number tweive occuples an important place in the Bible, men felt that
twelve decision-makers would have the approval of the Holy Spirit. Becuase of the twelve apostles
of Jesus. and the twelve tribes of Israel, it was concluded that tre Holy Spint would hold a jury of
twwelvein special favor. Thus traditiona' number remains with us today. '

Can you think of other significant items with the number 12?
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‘BEGINNINGS OF THE COURT SYSTEM IN AMERICA -

t¥hat Function did the Various Courts Play in tho Livaes of Colonists? .

When the Massachusetts Bay Company landed at Plymouth Rock, in 1620, there was not a single
lawyer in the group. In fact, during the period from 1628-1640, thare were only two membaers of the
colony who had even studied the law. The early settlers relied on the Bible and the laws of England to

settle disputes.

In the Plymouth Colony, any controversy which arose was to be settled by all of the members of
the “company”. The original charter of the company gave power to theé General Court, which was made
up of all of the freemen in the area. Realizing how difficult it was to gather all of the townspeople
together each time a judicial decision had to be made, a Court of Assistants was,established. This court
was made up of the governor of the colony and iwo of his eighteen assistants. In order to make courts
available to all members of the colony. the remaining Govarnot's Assistants were given the authority to
set up County Courts in the area where they lived. These men were originally called magistrates, a
title which was later changed to Justices of the Peace.

In some cases, if a person was not satisfied that his case was decided fairly by the county court,
he could appeal his case to the Court of Assistants. When this occurred, the Court of Assistants did not
decide what was right or wrong. but only whether the decision was made fairly. The settler could
appeal his case to the highestcourt, the General Court, . :

The legal authority of these early Amarican courts varied. The County Courts could orde that
highways be built, or had authority to punish local merchants for charging excessive prices for their
products. ‘

In addition to these permanent courts, the colonists sometimes called special courts into session
to deal with various matters. A special court was organized in 1692 to hear witchcraft cases. Many
times a court would be called into session quickly to hear a case involving a stranger, so that he could
be quickly on his way.

THE COURT SYSTEM AFTER THE REVOLUTIONARY WAR

VWhy was it Nocoessary to have Both State Courts and Federal Courts?

Immediately after the Declaration of Independence was signed in Philadelphia in 1776, many
colonies wrote and adopted constitutions declaring theme=njves i-dependant states. In these constitu-
tions, men established rules for governing their psople. Although they used various names, all of these
state constitutions followed a basic ot line to organize their systam of state courts. Each state had:

1. Asupreme court, with the authority to review discussions of lower courts:

2. A system of local courts, that would hear & varisty of cases. including criminal cases. These courts
were most often referred to as Courts of Common Pleag; and

3. Localmagistrates, to hear petty cases, both criminal and civil.

As local government became more established, many of the powers of local courts to grder roads
built, and other financial business. became the responsibility of elected County Commissioners and

mayors. , .

How wera the Fegeral Courts Eatadlished?

While the United States Constitution set up rules for the executive and legisiative branches of our
federal government. that document did not specify the structure and function of a federal court system.
Article Il of the Constitution states that “the judical power of the United States shall be vested in one
supreme court, and in such inferior Courts as the Congrass may, ‘iom time to time, ordain and estab-
lish”. So. while the Presidancy and Congress were created wholly by the Constituuan, the federal court

systemwas created by Congress.
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‘In 1ts first session, the Congress set out a plan for the federa!l judiciary. The federal court system
was established by the Judiclary Act of 1789. In this Act, the Congress provided for a single Supreme
Court, consisting of a Chief Justice and five associates, who were to meet in February and August of ¥
each year at the capital, The size of the Supreme Court has been increased over the years, and today
there are eight associate justices in addition to the Chief Justice, Appointments to the Supreme Court
are made by the President. Appointments must be approved by the Senate.
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Federal district courts. Next, the Congress divided the states into. thirteen districts, (North Carohna
and Rhode !sland had not yet ratified the Constitution, so they were cmitted, but Massachusetts and
Virginia were spht into two districts each). A Foderal District Court was created in each district. Finally,
the Congress divided the 13 districts into 3 circuits (Eastern, Middle and Southern). The Federal
Circunt Courts, which were held twice a year, were held by two Supreme Court Justices and a District
Judge. The Circuit Courts were to hear appesls from dectsions made in the District Courts. Today, these 3
Circuit Courts are called United Stateos Courts of Appeals, and have grown in nu.mber to eleven,
Supreme Court Justices no longer sit on the Courts of Appeals. Now, the Courls of Appeals and District
gourts have their own Federal Judges. There are ninety-four Federal District Courts 1n the United 1
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Whatis tho Purpose of Gtate and Federal Courte? .

Why does the United States need both state courts and Federal Courts? This is necessary for a
number of reasons. If two states are involved in some type of dispute, who would settle such an issue?
The Federal Court System has the responsibility in this type of case. Also, there are certain federal
crimes. For example, income tax evasion is a federal crime and must be tried by the federal judiciary.
Here is another example: I a person steals an automobile in West Virginia, he has violated a West
Virginia law. Howaver, if that person drives the stolen car across a state line, into Kentucky, then he has
also committed the federal offense of “interstate transportation of a stolen vehicle”, Another example
15 bank robbery. Bacause most U.S. Banks are insured by anh agency of the federal government (FDIC),
bank robbery is a federal offense, and will be dealt with by federal law enforcement officers (F.B.l)
and thefederal courts.

A federal court may be asked to review a decision of a state court, A person might fesl that the
judge of the state court denied him one of hi, constitutional rights, such as the right to an attorney,
and request a federal court to review his state trial to see if it were fair, f this were done, the federal
court might reverse the state court's decision. or send the case back to the state court to be retried.

- A HISTORICAL LOOK AT EARLY CORRECTIONAL SYSTEMS

Article VIl "Excessive bail shall not be required. nor excessive fines imposed, nor cruel and unrusual
punishments inflicted.”

How deo the Following Examplaes Indicate a Meed for this Provision?

We dealt with lawbreakers throughout history because of our ideas on the causes of criminality.
At one point in history the accepted method of dealing with criminals was through the ancient prac-
tice !of exo.cism. Exorcism was done because crime was thought to be the result of possession by the
dewv:i.

In other periods of history, man has been seen as a “free moral agent”, with the ability to choose
between right and wrong. Those who engaged in crime were thought to have chosen the devil. Punish-
ment for crime was a form of “social revenge”. Tha individual who chose to harm society had to be
“paid back” for his crime. Punishmen: was to serve many purposes. First, the possibility of severe
punishment was designed to prevent all members of society from becoming criminals. By ptinishing
one offender, an example was aestablished, Secondly. punishment was intanded to intimidate the n-
dividua! offender. He was expacted to “learn his lesson” and refrain from committing further crimes.
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Whatwere Corrections of Criminal Acts Like in the Coloniai Pariod?

In colonial timas, crime was not seen as a major social problem. The feeling was that there was
always a certain number of criminals. and thers always would be criminal acts, In their thinking, crime
was linked with sin, Crime was seen as the work of the devil, Severe puniskments were required to

9
00020

(ot A




drive out the devil and convince the person that his conduct would not be tolerated. Most of the
methods of punishmentwere borrowsd from earher English practices. :

One of the most common forms of punishment was flogging. This form involved whipping the
criminal with leather straps, sticks or whips. Flogging also became popular as a means of keeping order
and discipline in schools and in families. Its importance is reflacted in the age-old quote: “spare the
rod and spoil the child”. The colotists also used a form of punishment known as mutilation. For ex-
ample, a liar's tongue was cut out, o thief's hand removed. This ancient practige, which was originally
used by the varly Egyptians, stems from the concept of “an eye for an eye”. Another purpose of the
punishrnent was to sel an example to citizens as to what might happen if they committed the same
crime. Today. this purpose of punishmaent is called daterrence. :

The colonists branded lawbreakers as well, This form of punishment was used in the Roman Em-
pire, in England and rrance, The usual practice was to brand the forehead of the cirminal with a sym-
bol representing his crime. For example, a vagraint was branded with a "v*, a thief with a "t", and
so on. Citizens were thus forewarned to protect themselves against these offenders. The coloniai
Americans used the world famous stecke. This practice was much more of a psychological punish-
ment than physical, because the cffander had to suffer the humiliation and disgrace of having his
friends and neighbors see him chained in the town square, Many times the townspeople added to the
disgrace by throwing rotten vegetables and fruit at the crimmal target. The stocks were used in cone
nection with othar punishments. The criminal might be held in the stocks for a time, then whipped,
branded, and released. The colonists also usad the ultimats punishment: the death penalty. ‘

Tarand Festhoring

Whatcaused a Change In Corractional Procedures in America?

After the American Revolution, our thinking on the causes of crime changed. Rather than blaming
the devil, crims was seen as the result of the laws inherited from England. Also, this movement was
fostered by the feeling that everything that was British should be removed from the newly independemt
nation Because the British-based law called for severe punishment for even minor crimes, 1t was felt
that a crimunal would commit {urther crimes to avoid punishment for a petty offense. At this time,
a philosopher named Cesare Beccaria published, in Europe, an essay entitted On Crimes and Punish-
mente, 1n which he argued that crime could be controlled by mara moderate laws The most impertant
aspect of punishment, said Beccarnia, was not its savernty, but rather that it be "swift and certain”.
All of this, coupled with the Amer:can notion that civilized socisty should have civilized laws, led the
new states to modity thair cnimina: codas. By 1820, most states had rewnitten their laws, lessening the
soverity of pumishmaents, and reserving capital punishment for only a few sarious crimes.
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What Part did O'**Incroase in Crime play In the Changing Nature of Corrections?

The results uf law reform, however, were not encouraging. Crime had increased by early 1820
and Americans during Jackson's time began to search for new methods of dealing with crime. They
looked around themselves, and everywhere they looked, they saw the traditional ways of life being
replaced by large cities, emerging industrialization, and lack of discipline and order. It appeared .
that the family, the church and the community were losing influence in this new society, According
to Jacksonian Americans, there were too many temptations and vices In the cities, and too little
Idxscuplgne and order. The origin of crime was not the devil, or the laws, but the social conditions in
arge<cities.

Jacksonian Americans, having found what they thoughtto be the cause of crime, proceeded to

- develop a cure. The remedy was quite simple: Take the criminal out of the society and place him in a
temptation-free, corruption-free environment. If we place him in a quiet, orderly, disciplined envir-
* onment it will cure him of criminal behavior. These places which were built were called penitentiaries.
Today they are called prisons, or corractional facilities, The purpose of these early penitentiaries
was two-fold: First, they would rehabilitate the criminal, and prepare him for releass into the com-
murnuty. Second, they would protect the community from the criminal while he was being reformed.

THE FIRST AMERICAN PRISONS - 1820-1830:

How did the Pennsylvania and Auburn Plans Effoct Prison Reforms? _

During this period. a great debate arose over the best meothod of reforming criminals. Two
schools of thought developed among the reformers, and they built prisons which reflected their ideas.
In Philadelphia, a group of Quakers felt that total isolation of the criminal was the mo:t effective
mez.as of reform. The Walnut Street Jail in Philadelphia was converted inio the state's first prison
Later two large penitentiaries were huill according to the "Pennsylvarnia Plan”. The inmates were !
kept 1n solitary cells with only a Bible to read. The inmaies never saw or spoke with their fellow 2 3

prisoners, because it was fe!t that they would “corrupt” each other. The “Pennsylvania Plan” advo- ;
cates felt that while in total isolation, the inmate would meditate on his criminal life and decide -
to reform himself. When a prisoner's behavior improved, he was given small work tasks to be per- ‘
tormed in his ceil. Usually, the Pennsylvania inmates made small trinkets. leather goods, or repaired
turmiture Duning his entire stay in prison, the inmates’ only human contact was with the guard who
brought his meals, and an occasional visit from the chaplain. Oniy rarely were the inrate’s famihes
allowed tovisit, or send letters. :

Another penal plan. In New York, pena! reformers had quite different ideas about reforming nrim-

X inals Under the "Auburn Plan”, (New York), the inmates worked together in large workshops during ;'
the day, but returned to individual cells at night. The "Auburn Plan” is aiso called the “congregate 3
system”, because the inmates worked In large groups. In order to matntain control at all times, the -k o
nrson officials required that strnict silence be kept at all times, No inmate wac ever allowed even 1o whis- 3

per to another worker, because it was felt they might corrupt each other. Also, the Auburn Plan devised 4
a crude form of classification. When the prisoner first entered the institution, he was kept In total 1sola- i
uon for a while. Gradually, he was allowed to work for short periods each day, until he finally worked
the same schedule as all other inmates. The inmates ate together in a large diming hall, but silence
was mamntained there as well. If an inmate had more food then he wanted, he raised his Hft hand,
if he had less than he desired. he raised his right hand. Finally, becuase the Auburn Plan involved
moving large groups of prisoners from their cells to work and meals, a special style of marching known
as the "lockstep” was devised. Each inmate placed his right hand on the shoulder of the man in fromt
of him, bent over shightly, and turned his head to the left. This way, a single guard would watch a long
line of nmates pass by and make sure that no tatking was taking place. :
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Later, in about 1865, America's penal institutions bcrrowed some important ideas from the prison
system of Ireland. First, the [rish System allowed an inmate to earn 3 red iction of Fis sentence pro-
vided that his behavior was acceptable, This idea. today known as “good time", remains an impor-
tant element in prison treatment programs, because it allows the inmate to roeed up his reiease, thus
helping himself. Combined with "good time”, the Irish had developed a systei:r of releasing the inmates
under superviston in the community for a short time, rather than simply opening the prison gates and
giving him total freedom. Today, the majority of inmates released from prisons spend a period of time
on parocle. Finally, the Irish had developed a system of classification whereby the inmate entering at
the lowest leve! enjoyed the least amount of freedom, received the worst jobs and living quarters.
As the inmate progressed in his 1 *form, he was «llowed more freedom, a bLsiisr cell, and a nicer job.
These developments were Initiated in the United States at the Elmira Reformatory in New York, rapid-
ly spread to all American prisons, and are still with us today.

! VIEWPOINT ON AUTHORITY

Whatis tho Bond Betwaen Authority snd Criminal Justice?

In an attempt to gain an understanding of our system of criminal ;usttce. it seems that one must
examine the authority which that system represents. When you speak of crimes, you are recognizing
(e existence of authority to forbid the commission of an act and 1o provide punishment to persons
who commit the forbidden act. Indeed, without authonty could there be such a thing as crime?

Authority for our system of criminal justice exists in the three branches of our national, state,
and local governments: the lec.s!ative. the executive, and the judical. Each branch has a distinct
function 1n cnminal 'aw and must exercise its authority if we are to have a system of criminal
justice. These words may seem a bit dry so. for the sake of illustrating the importance of authority
in relation to criminal justice. try to iImagine the absence of authonty to make and enforce laws, Imagine
that no one has the authority (o restrict our acttons whatsoever; that we are subject ta no laws and there
are no police to apprehend us if we violate a law, nor are there any courts 1o decide if we have broken a
law. Could a system of criminal justice exist in such a state of affairs? If so, it would certainly be dif-
ferent fr)orn the system we have today. For how could a person commit a crime if he is subject (0
no laws?

Bechavior in a natural state. Perhaps under such circumstances a person would be subject to a
different kind of law. After all, one must do certain things to survive. One must eat and drink and
sleep and protect onaselt from the elements. Also, one must protect oneself from harm by other crea-
tures of nature. Even in the absence of any man-made law, then, maybe man would be subject to laws
which, for lack of a better name, we might label nawral laws. The penalty, of course. for
violation of a natural law is to jeopardize life and limb. If this were all we had to worry about,we
would, 1t seems, be literally free as a bird. In fact, our lives would be very similar to that of a
bird. We could go merrily about pe.forming the tasks of life until some other creature, man or beast,
came along and wanted our focd or home or anything else we considered ours. We would be left

with little recourse but to fight or flee; it we are subject to no law bit nature's neither is anyone

else. In such a state of nature couid there be criminal justice? It seems there could not, but rather
refations among human beings would exist in‘terms of might as opposed to right. How might these
circumstances affect such things as life, liberty and the pursuit of happiness?

What Is the Role of the Constitution Regarding Authority? The framers of the Constitution of the
United States endently were convinced that law held qreat importance for life. hberty, and the
pursuit of happiness, that the quahty of life 1s influenced by laws. As representatives of the colonial
peopie these men described in the Constitution the kind of federal government they wanted. This was
a government of three separate branches, the legislative. execulive, and judicial. each ultimately
answerable to the governed. To each branch they granted authority 1o perform functions for written
rules The legislature. comprised of elected representatives, was authorized to write laws To the
executive they granted authority to see that the laws are obeyed. The judicial branch was authorized
to decide when the law had been wiclated, to interpret the law, and to decide what the law 1s.

However, the framers of the Constitution were wary lest the government use this authonty
unwisely. They recognized certain activities that they did not want the government to rastrict You
can find these activities In the first ten amendments to the Constitution They are knowr as the
Bill of Rights. By enumerating these restrictions, the framers of the Constitution specifically with-
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held authority from the federal government to abridge these activites. So in this one document we
see the granting und withholding of authority to restrict our activities. This, it seems, is the basis
of our system of criminal justice,

The ftollowing is the first paragroph or Preamble to the Constitution of the United States:

“We the People of the United States, in Order to form a more perfect Union, establish Justice,
insure domestic Tranquility, provide for the common defense, promote the general Welfare. and
secure the Blessings of Liberty to ourselves and our Posteritt, do ordain and establish this
Constitution for the United States of America.”

%o
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CHAPTER 2

ABRIEF LOOK AT THE AMERICAN
SYSTEM OFJUSTICE

Introduction

What is a system? Nuw that you have given some thought to administering justice, let us think
about how broad the power and the authority of your system will be. Obviously, one agency cannot
handle all facets of criminal justice. How can we divide .the work? How can each part work inde-
pendently and still work in a manner which insures that other parts will work effectively? Remem-
ber, we asked if you could write rules and regulations which could change as conditions in society
changed? Well, could you design agencies for carrying out the laws. the safeguards, and the cor-
ractional procedures that could change also?

This chapter describes the manner in which each agency is supposed to operate within the total
system. Sometimes an agency encounters problems when working with another agency. Disagresment
or “conflicts” are sometimes evident in the operational procedure of the criminal justice system.
Al the conclusion of this chapter you will have an opportunity to read about the idea of “JUSTICE"
AND ITS IMPACT ON THE SYSTEM. ' ' '

This chapter describes the function of each agency within the system. What follows are some
limitations or problem areas of law enforcement, the caurts, and the correctional system.

As you read the following questions. try to answer these questions:
1. What are some causes for the continual increase in crimes?

2. Are changes in the criminal justice system helping or hindering the sub sys
the police, the courts, or the correctional procedures?

3. Whatcan the average citizen do to assist the proceJure of Criminal Justice in America?

4. What role does conflict playwithin and from without criminal justice system?
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ABRIEF LODK ATTHE AMERICAN
SYSTEM OF JUSTICE

THE CASEOF “FELL FELONY'

What Stopgare Egtablisliod for Daaling with Criminals in the Process?

The Cnnunal Justice System is part of our government which deals with all aspects of crime. The
system is made up of three basic components: the police, courts, and corrections. Within each of
these three parts are sub-divisions which are responsible for specific duties. Although the parts
of the Criminal Justice System are administratively inter-related, the system does not always run
smoothly.

Most people who come into contact with the Criminal Justice System do so because they have
committed (or are accused of having committed) a crime. In 1973 alone. almost nine million serious
crimes were reported to the police, resulting in almost two million arrests.

Tho case of Felix Felony. To describe how the Criminal Justice System might aperate, let us look
at the case of "Fehx Felony”, who committed & burglary. The first agency of the Crnminal Justice
System, the police, became involved when his crime was reported to them. After a lengthy inves-
tigation, Feiix was picked up, questioned, and arrested on a charge of burglary. Had Felix been a
juvenile, he would probably have been turred over to the custody of the juvenile cou-t* However,
since Felix was an adult, he was booked and placed in the city jail. The term "booking’ maans
that the police have made a record of his arrest and that a record of his fingerprints has been made.
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Typos of crimes There are two categories of crimes: felonies and misdemeanors. A felony is a
serious crime punishable by a minimum of one year in prison. A misdemeanor 1s a less serious crime
that 1s usually punishable by a maximum of one year, Depending on the nature of the crime. an
individual may post ball. This procedure will allow him to remain free until his trial. The batl bond s
an amount of money deposited with the court to guarantee that the defendant will show up for hs
trial. The more serious the offense the higher the bail. Murder is generally considered to be a "non-
bailable” offense. Those individuals who cannot afford bail remain in jail until their trial. Sometimes
it 1s necessary for the defendant to appaar before a judge or magistrate in order to dotermine the
amount of bail. This appsarance is called the “"initial appearance.” At this initial appearan-e the judge
or magistrate also advised the defendant of his constitutional rights, and appoints ait attorney to
represent him if he cannot afford one. This appearance, generally, must occur within 24-48 hours of
the arrest. In Felix's case, bail was set at $10,000. Felix did not have that amount, but he discovered
that he could pay a “bail bondsman” $1,000. The bail bondsman would then arrange for the bail. The
original bail of $10,000 is returned to the defendant after the trial regardless of verdict. However,
the $1,000 paid to the bail bondsman is not returned. If the defendant “jumps bail” the $10,000 may
be forfeited to the state. Many cities are establishing “Release on Recognizance’’ programs. This
release on recognizance means that people who can be trusted can get out of jail without requiring
bail.

Proliminary hearlng. Alter the initial appearance, the next step in the Criminal Justice process'is the
preliminary hearing. At the preliminary hkearing, the prosecuting attorney must present enough evi-
dence to convince the judge that the defendant is guilty, If the judge is not convinced, he may either
dismiss the case, or he may reduce the charges against the defendant. {In Felix's situation, the charge
might be reduced from burglary to breaking and entering). If the judge does not free the defendant
hewill direct the defendantto be prepared to “answer the charges againsthim.”

Bill of Information and an indictment. After the preliminary hearing the prosecutor can proceed
with Felix’s case 1n two different ways. The first way is to file a "bill of information’ with the clerk
of the Supernor Court where the trial will take ptace. In West Virginia, for serious offenses like Felix's
the prosecutor may choose to saek an *indictment’” from the grand jury. This alternative means that
the prosecutor shows his evidence against Felix to the grand jury in the hopes that they will return
a trus bhili" against the defendant. One advantage to the grand jury process is that the prosecutor
15 able to call witnessss to testify undar oath. By this prccedure he may be able to require addittonal
evidence to use in nis trial, at a later time. West Virginia ralies heavily on the grand jury process. Other
states use 1t rarely. The grand jury process is more expensive than to file a bill of information with the
clerk of the Superior Court.

The arraignment. The next stec for Felix will be his appearance at the "‘arraignment’’. At the
arraignment several things happen: (1) Felix will be informed exactly of the offense with which he
is being charged; (2) his constitutional rights will be read to him again: (3} the tnial date will be seot;
(4} and Fehx's attorney might ask for a motion of discovery. This means that the prosecution informs
the defense of the evidence tney have zgainst the defendant. He might ask for a change in the place of
the trial, or a change in the judge. or for a trial by judge rather than by a jury. At this point, Felix can
enter a8 plea of not guilty or he may plead guilty, If Felix chooses not to enter a plea. the judge auto-
matically enters a plea of not guilty.* .

Should Felix not plead guilty, he will eventually come to trial. It is not uncommon for a delay of
one year or longer between the commission of an offense and the trial, If the defendant 1s guilty, 1t is
usually 1o his advantage 1o postpone the trial as long as possible. The longjer the time between arrest
and tnal the greater the probability that witnesses to the crime may forget the details of the crime.
Both of these facturs make 1t more difficult for a jury to be certain of the defendant’s guilt "*heyond
areasonable doubt.” '

How are Jurors Salected?

The trst task to be completad during the trial i3 the selection of the jury. Ordinanly the jury
selection process 1s ralatively simple. A number of citizens from the county (usually chosen from lists
of registered voters) have been selected. One at a time aach potential juror 1s questioned by both the
defense attorney and the prosecuting attorney to determine if there ts any reason to exclude that per-.
son from the jury For example. if the potential juror is a relative of the "defendant. he would not
kely be seated. If the potential juror admits that he or she has an opinion relating to the defendant’s

*See Chapler 3 - Plea Bargaining
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guilt, that yror will likely be excluded, or if the potential juror admits prejudice toward the defendant,
exclusion would occur.

Alternatives for jury declsions. When the trial gets under way, the prosecution presents the evi-
dence against the defendant, with the defense sttorney cross-examining all witnesses, The defense
attorney then has the opportunity to present his evidence favoring the defendant {with the prosecution
then cross-examining the defense witnesses). The judge acts as a reforee to insure that the trial
process 1s fair and protects the rights of the defendant. After the prosecution and defense attorneys
have rested their case, the jury will deliberate to determine the vardict. Contrary to what most people
believe, 1t 1s not necessary for all twelve jurors to agree on the verdict. it is also not necessary for the
jury to have twelve members. The jury has several alternative decisions they may reach:

They may find the defendant guilt'y as charged.

They may find the defendant not guilty as charged,
They may find the defendant guilty of o lesser charge,
or

W=

4, Theymaybeunabletoreachadecision.

If the jury becomes ““hung’’ or unable to reach a decision the judge may dismiss the jury and crder
anewtral .

How sra Sentsnices Determined? .

Should Felix be found guilty of burglary the judge is to determine the sentence. In West Virginia,,
most sentences are “indafinito santences’’ established by the legislature. An indefinite sentence means
that the judge could sentence Felix to prison for a length of time ranging from 10-20 years. The actual
amount of ume he would serve would depend upon his behavior in prison. He could be released in
ten years or less if he receives a parole, or he could be kept in prison for 20 years. Hf the judge desires,
he could given Felx a "dofinite santence’’. A definite sentence 1s one which requires the criminal to

. stay 1n prison for a set length of time {for example, 25 years unless he recewes parcle), The definite

sentence cannot be greater than or less than the minimum and maximum limits established by law.

At the option of the judge, the criminal may be placed on probation rather than n prison. If the
cnminal 1s placed on probation, he will be supervised by a probation officer for a length of tme deter-
mined by the judge. ’ :

Upon the conviction of a felony. Felix loses many of his constitutional rights. His right to vote, the
night to hold public office, the ability to practice law and medicine arelost.

Whatis tho Puspose of a Parole?

After Fehix spends a certain amount of his time in prison he becomes eligible for parole. Parole s
similar to probation, except that 1t occurs after 1mprisonment instead of before imprisonment. As 1s
the procedure of probation, Felix wiil be under the supervision of a parote officer. He may also have
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certain restrictions placed upon him. For example, he may be forbidden from associating with other
ex-offenders, he may not be allowed to drink alcoholic beverages, or he may not be allowed to leave
the state. If he violates these parole restrictions, or if he is arrested for a new criminal violation, his
parole may be revoked and he may be returned to prison.,

Felix will be released from the custody and control cf the Crimunal Justice System. Of all individuals
sentenced 1o prison for felony offenses. the average amount of time served prior to release is about
five years. Although prison sentences in tne United States are among the most harsh of any country in
the world, our Criminal Justice System probably strives the hardes\ to make sure that these penaities
are inflicted only on the guilty.

The ideahzed story of Felix is a brief description of our crimina! justice as a system. To understand

how each segment of the system interrelates to each other, let us investigate further the organization
and function of the police, courts, and corrections.

LAW ENFORCEMENT

What kinds of Polica are Thera?

In the United States, there are five basic types of law enforcement agencies: Federal police, state
police. local police. military police and private police. Basically, only the first three types are properly
considered as a part of the Criminai Justice System. Military police deal only with violations of military
law and with violations by military personnel. Private police agencies, such as Burns, Pinkerton and
Waells Fargo, are not publicly funded, nor have the same authority as public police agencies do and
arg onlyindirectly connected to the other parts of the Criminal Justice System.

Faderal police. Federal police have the sole responsibility of enforcing all federal laws. Although the
Federal Bureau of Investigation (FBI} is the best known of the federa! police forces. it 1s only one of
many. Below is a partial list of some of the federal agencies which have law enforcement responsi-
bilities:

AGENCY RESPONSIBILITY
Justice Department.
-Federal Bureau of Investigation (FBI) General Enforcement
-Bureau of Narcotics & Dangerous Drugs Drug iaws
(BNDD)
State Department: )
-Embassy police ‘ Embassy security
-lmmigration & Naturalization lllegal antry of aliens
Treasury Department:
-Customs Smuggling
-Secret Service Protection of the President
-Alcohol. Tobacco, Firearms , Alcahol, Tobacco, and Gunviolations
Division {AT&F) :
Agniculture Department Meat & Fruitinspection
Interior Department Game wardens
U.S. Postal Service lllegal use of the mail

These federal police agencies are concerned with criminal .investigation. Although these agencies
areindependent of each other, theyworktogether in the apprehension of criminals.
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How Do the State Police Differ from othar Police? g _

The state police is similar to federal police except they enforce the laws of their state, Some
states separate their ‘police into two agencles, a state bureau of investigation for criminal offenses
and a state highway patrol for driving offenses. West Virginia combines both of these responsibilities
in one state police. In addition to criminal investigation and highway patrolling. the state police also
operate a crime laboratory where local police can send their potential evidence, such as blood samples,
or narcotics. for scientific analysis,

The systom of law erforcemant within the city and ths county. Most persons come into contact
with local police. Local police are of two types: :

{1) Municipal police are resporsible for the enforcement of state laws and city ordinances with-
in the city limits., The investigation of crimes and the apprehension nf criminals have been the tradi-
tional responsibility of the municipal police. Many police departments place emphasis on community
relations, crime prevention, and emergency medical assistance, (for example, ambulance service).
In fact, the city police are available for aimost any service from getting cats out of trees to setthing
domestic problems. To a small extent, the police are also responsible for operating a lock-up, or jail,
for those indwviduals who are awaiting trial or for thdose who have been convicted and are serving
sentences of lessthan one year. '

{2) In less populated areas, job of lock-up is usually performed by the sheriff's department. The
shenff’'s department 1s the second type of local police agency. In West Virginia, as in many states,
the sheriff and his deputies have the responsibility for law enforcement in the county where the mun-
icipal police have no authority. The sheriff's department 1s responsible for maintaining the county jail,
Another major responsibility of the sheriff's department is to serve warrants and subpoenas which are
issued by officers of the courts. As “process servers”, the sherifi's department becomes involved In
civil court as well as criminal court. A fourth responsibility of the sheriff's department is to preserve
order and security in the court. This might involve escorting individuals in custody in and out of the
court room, removing rowdy spectators, or checking to see that weapons are not carried into the court-
room.

THE COURT SYSTEM

Whatis the purpogse of a court?

The criminal court system in the United States has two basic functions: {1) The system oversees
the process whereby the innocence of guit of the defendant 15 determined, and {2) the courts pass
sentence on those who have been found guilty. The first function is quite complex. Our United States
Constitution grants to every individual certain “inalienablarighta” among these are the right to a faw
and impartial trial, the right to a trial by jury, and the right to have an attorney to heip n the individ-
ual's defense. The Constitution also protects individuals from unreasonable searches and seizures, and
it requires that law enforcement officials advise suspects of their right to remain silent, Thus lhe’
courts must oversee not only the trial process itself but also much that can happen before the trial
occurs. In addition to the Constitution, each state has a constitution which may provide additional
protection from potential misconduct by law enforcement or other public officials.

The maglstrate’s court within the state system. The first level of the court system (s 8 cpurt for
minor offenses. In West Virginia, this court 1s known as 3 magistrata’s court. The magstrate’s court
hears civil claims, traffic ‘idlations, and misdemeanor offenses. If a defendant is not satished with
the decision of the magistrate's court {the magistrate’s court seldom uses a jury), he may appeal the
decision to a mgherlevel court. :

.

The circuit court. Appeals from the magistrate’s court go to the circuit court. West Virginiy 1s
broken up into thirty-three judicial circuits, with one or more judges for each circuit. The circuit court
hears appeals from the magistrate’s court and is also a court of onginal jurisdiction for felony offenses.
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That means all felony offenses are heard first in the circuit court. In the circuit court, the defendant
has the rightto a trial by jury, He rnay appeal ariy criminal conviction from this court.

Tho Supremo Court of Appeala. An appeal from the circuit court would be made before the Su-
preme Court of Appeals. The magistrate’s courts and the circuit courts are convened in the county in
which the crime takes place. The Supreme Court of Appeals mests only in Charleston, twice a year,
The Supreme Court of Appeals is made up ot five Justices. The Justices are elected by the people and
serve for twelve years. They may be re-elected. The Supreme Court of Appeals differs from the circuit
court tn several ways. (1) The decisions of the appeals court are rendered by the Justices rather than a
iy, (2) The matter of innocence or guilt is secondary. The purpose of the appeals court is to deter-
nune if the defendant’'s right were in any way violated. {3) Evidence presented to the appeals court
comes only in two forms--a written statement of the errors allegedly made in the trial court, and an oral
argument made by the attorney. The state also has the opportunity to present its side of the case
in a written and oral manner. A full written transcript of the circuit court trial is submitted. (4} The
trial in the circuit court may take weeks or even months. In contrast, the presentations before the
appeals court seldom take aslong as a single day.

Possible outcomes of appeals. Should the Supreme Court of Appeals in West Virdinia agree with
the arguments of the defense, they may order a new trial or they may allow the defendant to go fres.
Should they agree with the state and affirm hus conviction, the defendant has no other recourse. un-
less he can show thal one or more of his federal constitutional rights were violated. If this happens,
then he can appeal his canvictionto the federal courts.

The district courts in the federal system. (The lowsst level federal court in West Virginia is the
United States District Court.) The district court 1s 3 trial court for all federal violations, both felonies
and misdemeanors. It is also an appeals court for individuals convicted 1n the state courts, who fesl
that their federal constitutional rights have been violated. There is a trial by jury for the federal offenses
but nojury for appeals.

Should the Federal District Court uphold Felix's conviction, he may still appeal to the United
States Court of Appeals. The United States 1s made up of eleven judicial circuits. Appeals from the
State of West Virgimia would be within the Fourth Judicial Circuit. This court holds sessions in Rich-
mond. Virgimia. The Fourth Judwcial Circuit includes West Virginia, Virginta, North and South Carolina,
and Maryland. The federal appeals courts operate in a fashion very simiar to the Supreme Court of
Appeals of West Virginia. The basic diffarence is that while the Supreme Court of Appeals 1s the
highest court in the state of Wast Virginia, there is only one court n the United States that is higher
than the United State Court of Appeals--thatis the United States Supreme Court,

The United States Supreme Court is the fast stage in all legal disputes, both criminal and civil. This
Court has nine members. The Justices are appointed by the Frasident.of the United States for Iife and

approved by the Senate. Except tn a few situations, all appeals ¢oming to the Supreme Court must come

from one of the eleven courts of appeal. 1t 15 at the discretion of the Supreme Court whether or not
they will accept the appeal for review. If the Supreme Court upholds a defendant's conviction, the
decisionis final because there is no higher court towhich he can appeal.

The Miranda Casae. To illustrate the manner 1n which the appeal system works, let us examine the
case known as Miranda v. Arizona decided by the United State Supreme Court in 1866 Ernesto
Miranda had been arrested 1n Anzona on a charge of rape. Since Miranda was poor, he, did not have
enough money to obtain an attorney before his interrogation: He did not know that he had the right
to see an attorney before questioning. Since he was poor. the state would have provided an attorney
without charge The basic evidence which led to his conviction was a confession which was obtained
fromhimina“specalinterrogation”room,

After Miranda’s conviction, he appaaled his case through the Arizona courts arguing that the con-
stitutional rights given to him n the Anzona Constitution had been wviolated--that he had been forced
into making a confesston. The Supreme Court for the State of Arnizona upheld his conviction. Miranda
then appealed his case into the federal district court in Arizona arguing that his federal constitutional
rights had also been wiolated. Miranda argued that he was not informed of his rights The federal
district court and the United State Court of Appeals both ruled against him. Finally, the United States
Supreme Court agreed 1o hear his appeal. In spite of the fact that every other court had ruled against
Miranda, the Supreme Court overturned his conviction and ordered that he be given a new trial They
agreed with his agrumant that every individual has a right to be told what his rights are. As a resuit
of this case, law enforcement officers, prior to the interrogation of any suspect, must inform him that.
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(1) he has the right to remain silent, {2) that anything he says may be used against him in a court of law,
{3) that he has tha right to an attorney prior to any interrogation, and that {(4) if he cannot afford an
attorney one will be provided for him.
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This case had done a great deal to change the procedures that law enfcrcement officers use when
investigating crimma! offenses. Unforiunately for Miranda, the Court's decision did him little good.

Inhis re-trial he was convicted again and is serving a sentence tn Arizona nrison. ?Q»
In tAiranda’s appeals. the courts were never concerned with the issue of guilt. Their sole concern ;4
was ‘~nether or not any of those unalienable rights provided to each citizen by the Constitution had §
beenviolated. :k‘
gl
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Why Is Thoro a need to Sentsnce indivicuais Difforontly?

The second function of the ¢ vurt, sentencing, occurs only after the matter of guilt has been settled
by the trial. Sentences may be of three types: definite, indefinite. and indeterminate. A deofinite san-
tence s one in which statutory law determines exactly what the sentence will be. For example, many
states are re-establishing capital purmishment. Thus when an individual is convicted of first degree
murder then the penalty will be death--neither the judge nor the jury can change the sentence since
the statute 1s "defimte”. An Indgfinlte sentence 1s one 1In which the statute provides a minimum and
a maximum length of sentence but gives the judge the freedom to choose a sentence anywhere
between thase hmits. If the statute provides that the penalty for burg'ary is "one-to-ten”, the judge
can give 8 sentence as light as one year or as severe as ten yesars. This gives the judge the power to
take 1into account other circumstances related to the offense or the offender. An indeterminate sentence
provides the judge with very little fregdom 1n sentencing because the indetarminate sentence 15 really
a sentence of somewhere between one day and life. The scope of the sentence 1s left up to someone
else {the prison or the parole commissio™). In West Virginia, most sentences are indefinite, The ques-
tion that anises from these differing types of sentence is: Who is the most quahfied to sentence--
the legislature, the jJudge, or correctional officials?
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THE ROLE OF THE CORRECTIONAL PROCEDURE
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What are the Various Ways of Dealing with Convicted Criminals?

Where the judge has the power to set the sentence, he has several options He may give the indwid-
ual a fine, he may place him on grobation, or the judge might sentence the indidual to prnison, When
either of the last two options 1s used. the final segment of the criminal justice system takes over
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Probsiton. Probation is a system where the offender is allowed to remain in the free world rather
than going to prison. He will be placed under the direct supervision of a probation officer. The proba-
tioner will be required to follow a set of special rules as a condition of his probation. These conditions
include restrictions such as: .
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Probationers are notallowed to:
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1 associate with known criminals

{
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2. wisitplaceswhere alcoholic beverages are sold LR
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3. leavethe state without permission ig’
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4 marrywithout permission ??,
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If a probationer violates any of these conditions he may be returned to the court for re-sentencing
--meaning that he can be sent to prison if he violates his probation. For offenders who can be trusted.
probation 1s much more desirable than incarceration because it allows the offender to remain with the
family and be a part of the community.

Should all Offenders be on Probation?

Although probation may be a desirable choice for many offenders. it should be recognized that it
ig not an appropriate alternative to all offenders, Some offenders (hardened criminals and professional
criminals, for example) need to bs incarcarated for the protection of society--and somatimes, for thair
own protection. This 1s to say that not all offenders can or will be rehabilitated. For those, the prison
must be seen purely as a place of confinement, without any consideration for rehabilitation.

t

The rele of prisons. Prisons are a negative experience--no one likes to have his freedom and liberty
taken away from him. Howsver, prisons are now establishing programs aimed at training, educating,
and rehabilitating the offender so that he may be able to make a successful adjustment upon release.
The programs range from elemantary, high school, and college educational programs. study release,
work release, vocational training, and a wide range of athletic programs. Prison philosophy now
stresses inca-ceration for rehabilitation rather than the older philosophy of incarceration for punish-
ment. Unfortunately, hawever, prisons have not been very succassful in their attempts to rehabilitate.
Experts generally concede that somewhere between 40% and 60% of all offenders that are in pruson
will returnto prison a second time,

A problem of prirons. A part of the problem of incarceration is ‘prisonization’’, Prisonization re-
fers to the process of learning the inmate social code (which is contrary to the code of the pnson
administration}. One part of the social code, for example, says that “you should never ‘rat’ on a fellow
con™. The more firmly entrenched an individual bacomes to the inmate social code, the more difficult
it 1s for him to adjust to the outside world, And, the longer an individual remains in prison the greater
his acceptance to the inmate code.

Attempts to "humanize” the prison and io reduce prisonization have recently centered around nri-
son architecture. Changes in prison des:gn have emphasized two things. The first is a change from
large institutions to small ones. Prisons which have been built for a capactty of over two thousand
inmates are becoming obsolete. More common are institutions which hold a maximum of about five
hundred wimates, and even smaller. Rslated to the concept of size is the second change In prison
design; security. We are beginning to realize that the massive granite structures built around the turn
of the century are not needed. Most inmates can be maintained with less security than they are cur-
rently housed. At the same time that we are becoming less security conscious., we are becoming
more concerned about visual appearance of our institutions. Maximum security prisons are now being
built withoyt any fences, granite walls, or without gun towns. Security can be achieved by using an
underground sensing system which will detect when anyone walks over the ground. Consequently,
a maximum security nstitution can be built which will have the appearance of a college campus.

Parole. The best technique. however, for minimizing
prisonization is parole. Parole 1s similar to probation

except that it occurs after the inmate has served a
Newspaper articie on "Sirhan certain portion of his sentence. This portion varies
Parole Data Tentative Feb. 23, from state to state but 1s generally somewhere be-
1986" removed to conform with , tween one-third and one-half of the tength of the
copyright laws. sentence.

As with the procedure of probation, the parolee is
placed under the supervision of a parole officer and
may have the same types of restrictions placed upon
him as does the probationer. The possibility of parole
minimizes prisonization because the inmate realizes
that if the prison administration does not recommend
him for parole, he 1s not likely to get it. Thus. In
order to get their recommendation, he must conform
lolhenrsetofexpectatuons
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The parolee may have a more difficult time adjusting than does the probationer because the
parolee has besn away from the “free world” during his incarceration. This is especially a problem for
those who have been tncarcerated for more than ten years, because not only have they changed in ten
years, the free world has also changed greatly. His home town may have changed, he no longer knows
many of the people 1n his neighborhood, and the job skills that he may have had are no longer useful,

Some limitations of rehabilitation. Rehabilitation in prison has been compared to trying to teach
a person to fly a jet plane while in a submarine--it is not an appropriate procedure, It is difficult to
teach an individual to live in the free world while holding him captive in an artificial world. Parole is
an attempt to minimize this problem butit cannot be expected to be totally effective.

Perhaps the most basic limitation to the efforts to rehabilitate offenders, whether in prison or on
probation or parole, is that rehabilitation efforts will for the most part fail, unless the individual desires
1o be rehabihtated. Many offenders do not feel that they need rehabilitation, They argue that they are
the victims of an unjust society, that it is the society that needs to be reformed. There 1s also the
problem of determining what rehabilitative tool to use. For example, what rehabilitative tool is there
for a bank president who has been convicted and sentenced to prisnn for embezzlement, or for the
individual who was sentenced ior killing his wife in a fit of blind rage. or finally, for the man sentenced
to prison for gambling when he knows that his only problem was that he was gambling in a state
which prohibits 1t rather than in a state that allows gambling? There is also a great deal of difficulty
in convincing Jeople of the rationale for penalties. For example, why place serious penalties on maji-
Juana possession and use. while alcohol, which is considered asdangerous, is legal?

Cartoyn titled "How Does Law
Affect Your Life?" shows a

baby signing a birth certificate.
Removed fo conform with copyright
laws.,

JUVENILE JUSTICE IN THE SYSTEM

J Jushice Reproduced by permission of Schatastic Book
Services

.

How Has Juvenilo Justice Changed Sincoe Its Beginnings?

Historically. the juvenile offender in the United States raceived the same kind of justice as did the
adult offender. Juveniles were tried in the same courts of law and they were sent to the same prisons.
During the latter hall of the 1800's criminal justice reformers began to realize that it was an injustice
to treal the juveniie with tha same harsh system. After the Civil War, several states began estashishing
institutions for juverile delinquents in order that they would not become hardened by the experience
of being incarcerated with adult offenders.

A significant trend occurred on July 1, 1888, when Cook County, lliincus {Chicago). established
a separate court system for juveniles. The philosophy of this system was to be different. When the
system dealt with adults. the function of the court was to ascertain gudt. For juveniles, guilt was 1o
become unimportant. The purpose of the new change was to help the juvenile. In the past seventy-five
vears the juvenile court system has grown to the point where it can be found in almost every county
inevery state inthe country.
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What Can Happen toaJuvenilo Offender?

When a juvenile offender is picked up by the police the officer has several alternatives. If the
offense 1s not serious. he may releasa the juvenile with only a warning. If it is more serious, he may
take the juvenile home and talk with his parents. For the most serious offenses, he has the option to
turn the juvenile over to the juvenile authorities. This might mean that the juvenile will be forced to
stay 1n a juvenile dentention facitity or even a county jail for a few days until the juvenile court can pro-
vide a hearing for him. Even though serious juvenile offenders go to the juvenile court, if the offense
is serious enough (for example, murder) his case may be transferred from the juvenile court to the
adultcriminal court system.

A problem of Juvenile jusiica. The juvenile court was a good idea. However, over a long period of
ume it became a disgrace, because instead of trying to help the juvenile, it was more frequently doing
him great harm. Juveniles were often getting sentences which ware longer than they would have re-
ceived had they been adult. In addition, many of the constitutional rights that were guaranteed to
Americans were not being given to the juvenile. For example, he was not allowed to cross-oxamine
witnesses agamnst him, he was often forced to make incriminating statements against himself, and worst
ofall, h2 could be labeled a delinquentwithout ever having his quilt proven,

The Gault case. In 1964, a 15 year old boy, Gerald Gault, was taken into custody for alleged de-
linquency. At the juvemile court hearing, but not before, Gault's parents found out that the offense
for which he was arrested was for making obscene telephone calls. At the hearing, the “victim" did not
appear to testify. Gerald told what happened and he admitted making the culls. He was later placed
in a Juvenile Institution to remain until he reached the age of 21, This was essent’ally a six year sen-
tence. Had Gerald been an adult, the maximum penalty he could have received was 30 days in jall.

Gault appealed his case to the United States Supreme Court, In this case, known as In Re Gault,
the attorney for Gault argued that Gault had been deprived of the following constitutional rights:
(1) he was not notified of the charges against him, {2) he was not informed of his right to counsel,
{3) he was denied his right to conlront and cross-examine withesses against him, (4) he was not in-
formed of his privilege again at self-incrimination, (5) on appeal, he was not given a copy of the trans-
criptof hisjuvente court hearing, and (6} he was denied the rightto appeal.

The decluion. Justice Abe Fortas, writing for the court, said that “Under our Constitution, the
condition of being a boy does not justify a kangaroo court”. The court thus agreed with Gault on the
first four of huis complaints. Juveniles still have neither the right to appeal nor the night to a tnal by
jury. The Supreme Court in a subsequent decision wrote that if wa give to the juvenile all of the rights
of the adult, then there s no longer any reason to have a juvenile court,

Because of the Gault decision and several others, the juvenile court is much closer to realizing
its real purposes: {a) to determine the matter of guilt, and (b) if the child 1s guiity, to determine how
he may best be helped.

Options for juvenile offendars, For those juveniles adjudicated delinquent, there 15 a vanety of
options that the juvenile court can rocommend. They can return the juvenile to his home on probation,
where he will be under the supervision of not only his parents but also a juvenile probation officer.
There are foster homes for those situations 1n which the real home Is not capable of handling the
uvenile {or 1s unwilling to). The least desirable alternative is to send the juvemile to a training
school. Training schools have long had the reputation as being "training schools for crime” where one
can learn cniminal techniques from otder juveniles. It is also undesirable in that juveniles, especially
juvenile females, need a home style environment where they can recewe love, affection, and atten-
tion. Unfortunately, not all homes can provide those commodities.

Juvenilo ingtitutions. The average length of tme that a juvenile will spend 1+ & juvenile institution:

is about mine months. During that time he will likely continue his formal education {unfsss he 1s a'ready
> high school graduate). Chances are that he will also begin to learn some kind of job. It might be
anything from farming to barbering. from auto mechanics to printing.

The two most important factors that will influence his langth of stay will be the offense that he
had committed and the degree to which he is able to adjust to the institution itself Most juveniles, in-
stead of serving therr entire length of tme in the institutton, will be allowed to go home early and be
supervised In an “aftercare” program. Aftercare for the juvenile i1s the same thing as “parole” for the
adult Aftercare 1s an attempt to help the juvenile adjust in the community environment Adjustment in
the Institution does not necessarily mean that he wili adjust upon his return to the community.
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How Do the Parto Work Togoether?

According to the chart illustrating the criminal justice system as a whole, one would think that
the vanous parts of the criminal justice sysiem are interrelated. Unfortunately, this is not neces-
sarily true. Each of the three basic segments of this system, the police, the courts and corrections are
somewhat independent of the other parts and are frequently unaware of the philosophies and the oper-
ation of the other parts of the system. Police officers are often critical of the court system, especially
the United States Supreme Court, because they feel that tha courts are “tying their hands” and letting
criminals go free. At the same time the courts are often not totally aware of the negative impact of their
actions, despite their good intentions. On ‘the other end of the system, numerous studigs have re-
vealed that trial judges who sentence criminals to prison for “rehabilitation” have never themsglves
seen the inside of a prison really to know to what they are sentencing these peopls. Finally, correctional
people. bath in institutional work and in probation and parole are often unaware of the sequence of
events thatresulted in many offenders coming under their control.

Problems In tho syatem. What finally surfaces is the fact that traditionally these th, 2e segments of
the criminal justice system are in conflict because of basic philosophical differenses, The law enforce-
rient officer sees his primary role as that of investigating criminal acts and arresting violators in
order 1o protact the rights of society. Officers of the court. on the other hand, see their basic job as
being the determination of innocence or guilt while at the sams time protecting the rights of the ac-
cused. Correctional officials are caught between the two in their dual rule of protecting socisty and
trying to help the individual. Criminals are sent to prison both to protect society and to help the individ-
ual through “rehabilitation”, Unfortunately, by placing an individual in prison, rehabilitation may
be made impossible. However, not to place some individuals in prison may endanger society. Thus
for corrections, there is a fundamantal cenfilct batwsen other criminal justice segments. To add to
the problem, there is a fundamental conflict within the correctional segmentitself.

Confilet within Juvoeniie justice. This internal conflict is also very predominate within the juvenile
justice system. It is the underlying belief in the juvenile justice system that punishinent should be used
only as a last resort. Juvenile delinquency is seen largaly as being the rasult of immaturity. The juvenile
should not be punjshed but rather he would be given assistance and supervision to assist in his matur-
ation. The need to prajact the juvenile is seen as being more important than the need to protect society.
However, we cannot totally ignore the need to protect socisty from juveniles. A victimi of auto theft or
burglarlyis nolass of a victim simply because the offender was a juvenile.

All of the above conilicts are further compounded by the fact that the general sublic I1s unaware of
the criminal justice system as a whole and how 1t operates. And all of the police and privale irvestigator
type television programs serve only to misinform the public, And finally, the public is generally apathe-
tic about thewhole system (or at least until they become a victim of crime). .

Should the general public and persons working in all parts of the cnminal justice system become
more aware of the philosophies and roles, the conflict that currently exists could be lessened. It 1s
imperative to preserve the rights of the individual {sven if he 1s a cnminal); but it 1s also wmportant 1o
preserve the nghts of society. The basic question thus is: How can we protect both the rights of society
and the nights of the individual? This critical 1ssue will be discussed n detall in a later chapter (along
with other criticalissues facing the criminal justice system), :
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A general view of The Criminal Justice System

This chart seeks to present a simple yet comprehensive view
of the movement of cases theough the cniminal justice system,
Procedures in individual junisdictions may vary from the
pattern shown here. The differing weights of line indicate
the relative volumes of cases disposed of at various points
in the system, but this is only suggestive since no nationwide

data of this sort exists,
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VIEWPOINT ON JUSTICE

{sthe Criminal Justice System overly concorned with nrocodure?

When we look at our system of criminal justice we must determine how this system represents
justice. What s it about the way we deal with ¢rime and criminal offenders that we may cail 1t a system
of cnminal justice? It 1s tmportant, it seems, to determine when we have achieved justice in our hand-
fing of crime and individuals. We must consider the question whether 1t 15 always possible to realize
justice in matters of crime and handling those accused of crime,

15 it correct to say that the goal of our system of criminal justice Is to encourage obedience to our

criminal laws by penalizing those responsible for violation of these laws? Perhaps just *e may be

+ found in the manner in which we strive to deal with crime. In our system of criminal justice we place

emphasis on determining who 15 responsibla {or a particular crime by gathering and weighing facts in

accordance with specific proceduras. Sometimes 1t evan appears that it 1s more important for us to

determine that proper procedure has bean followed than it 1s to sep that a person is punished for

»  that crime. When we look for justica, wa must examine the procedure by which we bring those accused
of crimato aresolution of guilt or Innocence.

How does such an emphasts on procedures help us to achieve justice? Some people contend that
obedience to procedure does not help us 10 achieve justice but, on the contrary, only makes it easier on
cnminals. f, however, we look to the purpose of procedure in our system of criminal justice perhaps
we can see that it does assist us in our quest for justice. The most important purpose of procedure 1s
the protection of our Constitutional nights. Keep in mind that until someone 1s convicted for a crime
he or she 1s presumed innocent, Therefore, all persons suspected of a crime are presumed innocent and
entitied to the protection of tha Constitution. The Constitution does not give blanket authority to the
government 1o do as 1t pleases where individual nghts are at stake. The government has a duty 10 insure
that certainindividual nights are not impaired.

A briof raview. Let us briefly review for a moment what is involved in solving a8 ¢nime and prose-
cuting the accused Perhaps, then we can gain some appreciation for the emphasis placed on proce-
dure n our system It might also be helpful {o be aware of the halimark of our system of justice which
1s, of course. that everyone 1s innocent untl proven quilty. When a cnime has been committed the
authonty and duty 10 investigate the crime lies with the police. The poitce must gather facts about the
cnme and eventually name a suspect or suspects. in the execution of their duty, the police might nead
1o question people and search homes. Eventually the police might make an arrest. Before a person may
be pumished he or she must ba charged with a crime and brought to trial. During a tnal it 1s the duty
of the prosecution to present evidence against the accused to the jury. Only after a jury has found a
person guity may that person be punished for a crime. This 1s a very real example of the power of the
stale being directed against the individual. Can you ses a possibiity for abuse of power here? Can

you)lhmk of any reason why we place so much emphasis on procedure in our system of criminal us-
tice?

’ Let's consider some prowisions of the Consttution of the United States that are concerned with
tiie ights of a person accused of a crime, ‘

A pracedont on procedure The following case was decided by the Suprerne Court of the United
States Itconcerned the nights of an accused to legal counsel and 1o remain stlent,

Escobedo v. litinols, 378 U.S. 478 (1964) The police arrested Danny Escobedo and took him to
pohice headquarters for questioning. He had no previous record. He was t0ld that another suspect the
pohice were holding had named him as the one who shot his sister’s husband. Escobedo asked 1o see his
lawyer but was not allnwed to do so. Meanwhile Escobedo’s lawyer had been trying to see hwm but was
not permitted. Eventually Escobedo accused the other suspect of tne murder. This was the first time
Escobedo had admitted knowiedge of the crime which in lihinois was tegally damaging A confession
waa taken from Escobedo by an Assistant State Atterney who did not adwvise him of his constitutional
nghts

The Supreme Court ovefturned Escobedo’s conviclion on the basis that he had been deprived of
his constitutional rights. Mr. Justice Goldberg wrote: Our Constitution, unlike scme others, strikes
the balance in favor of the rnight of the accused to be advised by his lawyer of his privilege against
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self-incrimination. . . .This court also has recognized that “history amply shows that confessions have
often been extorted to save law enforcement officials the troubls and effort of obtaining valid and
independent evidence. . .”

The conviction in the Miranda case was ovarturned because his constitutional ri- hts had been
violated. Mr. Chief Justice Warrenwrote. ..

The mere fact that he signed a statement which contained a typed-in clause stating that he
had “full knowledge” of his “legal rights” does not approach the knowing and intelligent waive.
required to relinquish constitutional rights.

The Chief Justice noted that only in America was it an expressed constitutional amendment to be
{ree of self-incriminatton and to have counsel.

He establhished the following measures to assure that one is not deprived of his constitulionsl protec-
tions.

He must be warned prior to his guestioning that he has the right to remain silen, ths. any-
thing he says can be used aganst him in a court of law, that he has a righ: .0 the presence of an
attorney, and that if he cannot afford an attorney one will be appointed for him prior to .ny ques-
tioning if he so desires, Opportunity to exercise these rights must be afforced to b a thret Lhout
the interrogation. :

Cartoon showing police shoot-out

was removed to conform with copyright '
laws. '

el

“Quick! Whilel keep‘om
pinned down, run & bring
each of thanya lawyar -+
and don’tforgot ours!”’

Brooks in The Birmingham Nows

Repnuduted by Peensiss.on
brumiin Searchof America The Eatly Years Marin W
Sutlivt Ginrgnd Cu 1975
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CRIME CLOCKS

6
SERIOUS CRIMES

.’ 6 EACH MINUTE

1873

6
VICGLENT CRIMES
MURDER, FQRCIBLE RAPE,
ROBBERY OR ASSAULT TO Kilt

ONE EVERY 3 & stcoups

6
MURDER

ONE EVERY 2 7/ MINUTES

ONE EVERY ?Q MINUTES

12 12
9 3
6 6 3
FORCIBLE RAPE AGGRAVATED ASSAULT NCBBERY

oNE EVERY 7 (& sEconDs

ONE EVERY 82 SECONDS

2

&
BURGLARY

oNe Every 12 seconos

12
3 3
6
LARCEMN ¢- THEFT

ONE EVERY # SECONDS

6
AUTO THEFT

'

ONE EVERY 3 £ sEconps

fromUmform Crime Reports, 1973
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CHAPTER 3

CRITICAL ISSUES WHICH FACE THE
CRIMINAL JUSTICE SYSTEM

Introduction

Some issues which face the American people include pollution, corruption n government, and the
rising crime rate. What determines a “critical” issue? You, your friends and your family face problems
orissues inyour everyday life. How do you cope with these dilemmas?

Issues and problems confront the agencieswhichcomprise the criminal justice system, The man-
ner in which these problems are solved has an effect on the other parts of the system. It is useful
to think of the criminal justice system as a gigantic tube of toothpaste. If pressure occurs at one end
of the tube, the other end is strained as a result. Severe pressure could be disastrous. Therefore, as we
take a look at some critical issues involving the police for example, we must keep in mind how these
issues affect the *otal system. For example, if we decide that the police must work harder and.make
more arrests. in an attempt to battle crime, we will need more judgss, more prisons and more parole.

This chapter concludes with a short eusay on the concept of “conflict”. As you ponder th'e c;ritica!
issues described in this chapter, try to imagine ways you could reduce the dagree of “conflict” from
within and fromwithout of the various criminal justice agencies. »
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POLICE DISCRETION

s @ Poilcoman’s Dlecretion Lika a Judge’s Judicial Rola?

When we say that a person has the authority to practice discretion, we mean that the person has
the freedom to make a decision. For example, a student who is greduating from high school has a
number of alternatives from which to choose for the future. He or sha may go to college., enter the
military, or take a job. Within the limits of these chonces, the person has the discretion to choose the
avenue most suitable.

In police work, an officer is continually presented with situations in which he is required to make a
discretionary declslon. For example, if a policeman observes a motorist driving safely, but slightly
above the speed limit, his first decision is: "Should | stop this car?” if he decides to stop the motorist,
a number of alternative cousrses of action are open to him, He may, (1) write a ticket for the speeding
offense: (2) simply warn the driver of the speed limit: or (3) simply let the person go. What circum-
stances determine the action that the police officer takes? The attitude of the motorist, whether or not
there weare young children playing in the area., or the number of tragic accidents which have recently
occurfed as a result of speedsrs may detarmine hie actions. In addition, the individual officer’s attituda
toward driving violations is also important. If the officer is a policeman who is involved in trying to
solve an important murder case, he may consider this minor traffic violation to be rather unimportant,

Tho problem of full enfercement. When our legislators pass a law, we as citizens expect that
the law will be enforead to its full extent, We expect that every person who commits any crime in the
presence of a police officer will be arrested, prosecuted, and sanctioned. If a law is not enforced,
disrespect for all laws might result. But is this "full enforcement” ideal possible? What would be the
consequences for the criminal jusnce system if every minor offender were arrested? Our criminal

courts are already busy places, and in many citiss a person accused of a crime must wait weeks for his

tnial, Is an arrest necessary in every vase? In our case of tha minor traffic offender is it possible that
asternwarning by the police officer will achieve the desired result?

What are some Negative Consequences of Folice Disct stion?

While police discretion is good practice when it corructs minor offanders without the nead for &
prison term, discretion also has nagative consequencss. The most crucial problem created by police
discretian is the fealing on the part of persons who are arrested. Those individuals feel they have been
treated unfairly. For example, if a person is caught shoplifting in a department store, the person should
be arrested. If a policeman. howsver, chooses to warn one offender, and then decides to arrest another,
the second offender may feel that ho aleo should be warned. When arrested, he may feel he has been
unjustly treated. Therefore, police discrstion may sometimes promote disrespect for the law,

THE PRIMARY FUNCTION OF A POLICE DEPARTMENT

In most cities the polica department is the only social service agency that is open 24 hours each
day, every day of the year. As a result, many problems which would bs handled better by another agency
fali into the hands of the police. For example, in many areas, ambulance service is inadequate at certain
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times of the day. Therefore, if a person is seriously ill at three o'clock in the morning, there is only
one number one may call and bu assured of an answaer, and that is the police department. Is the primary
job of the police to enforce the law or to provide ambulance services? |f a husband and wife are
having a violent argument, a social worker or counselor may be the best-suited person to assist them.
Apolice officer must be a curious mixture of counselor, nurse, and law enforcer.
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Tolephone Link to Police, Fire
Daepartment, and Ambulance.
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ton-police activities. How much of a "typical” police officer's time is devoted te providing these
“non-police” services? It has been estimated that lass than one-third of the policeman’'s working day
1s spent in “law enforcement” duties. The rest of the day is taken up by these other functions, which
may range from picking up a stray dog to helping a drunk find his way home. A great deal of time is
spent patrolling streets, and checking homes and businssses to insure that doors are locked. These
duties can be called “crime prevention” tasks. Finally, some time is spent in other official duties,
such as wnting reports, participating in holiday parades, protecting public officials at speeches and
giving traffic directions.

The more time that we require a police officer to spend in "non-police” duties, the lass time is
avatlable for him to function in his assigned role of preventing crime and apprehending criminals, in
police training schools, the greatest amount of time is spent in teaching techniques of criminal investi-
gation. Criminal investigation procedures are necessary, but it 1s obvious that we cannot train our
pohicemen for the many roles society expects of our police.

A possible reszolution How can this dilemma be raesolved? It has been suggested by many
experts that there are two methods of sclving this “role conflict”. The first alternative is quite simple,
Get the police out of the “social service business”. This mathod involves narrowing the duties of police
officers to law enforcement tasks alone. It I1s suggested that the medical profession should handle
drunks on the street. Social work agencies should handle family disturbances., and dog catchers, not
policemen, should catch dogs. By using this method our policemen will be free to spend all of their
working time investigating and preventing crnims. Is the solution this simpie? Who will pay dog
catchers, doclors and social workers to be available twenty-four hours a day? There are other problems
with this solutton as well, Alcoholics cause crime and are victims of c¢rime. Somettmes a family
dispute ends I1n an assault, or even murder. As a result, the police are involved once again. Also, in
some areas, there are not enough doctors and nurses, social workers and counselors available. In these
areas. the police department remains the only agency availlable. A sacond solution to the problem may
be to realize that policemen have a great variety of jobs to perform and must have a great deal of
tratning to perform those tasks. Does this mean that every police officer must learn to be a doctor and
a social worker? This would be impractical. but there I1s a solution. The solution is known as speciali-
ration.

fHustrations of spoclalization sttempts. Most large police departments are already specialized
in some areas. For example, Traffic Units are trained in. traffic iaw enforcement and work mostly in
) ' 32
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this area. Detective Units are trained in criminal investigation. Juvenile Units are trained specifically
in the needs and problems of youthful offenders. Can we specialize and train policemen in other areas
as well? Many police departments throughout the United States are experimenting with this approach.
Some pohce dapartments now have Family Criais Intervention Units, where the officers are specially
trained 1n techniques for handling family arguments. When the police receive a call of this nature. a
member of this spectally trained team is sent to the scene.

Many of the suggestions offered can be easily accomplished in cities where large po_lice depart-
ments exist, In smaller, more rural areas, it sppears likely that the local policeman will continue to play
awide variety of roles in the course of his working day

PLEA BARGAINING

Plea bargairing. or plea negotiating, is a severe problem in the minds of many. Plea bargaining
takes many forms. A defendant may g allowed to plead guilty to a less serious crime than the one he
committed i1n return for saving the state the cost of a trial, A defendant who is charged with a number
of different crimes may have a few of the charges "dropped” in return for a plea of guilty to one offense.
A defendant may be offered a "deal” in which the prosecutor will ask the judge for a lenient sentence in
returnfor a guilty plea. )

What is the Extent of Plea Bargaining? In the United States, 1t has been estimated that as many

as 85-95% of all cnminal defendants plead guilty. We cannot accurately estimate how many of these
gulty pleas have been "bargained”, but the number is considerable. Therefore, our system of criminal
courts, which in many areas is clogged by an overwhelming number of cases, is only hearing about 5%
of all possible cniminal trials. If for some reason, every criminai defendant chose to exercise his consti-
tutional rights to a full trial, the impact on our criminal courts would be disastrous. Therefore. guilty
pleas help the criminal justice system save time and money, What are the motives behind plea bargain-
ing? We will examine these motives from two points of view: (1) Why does the prosecutor want to plea
bargain?, and (2) Why does the defense attorney desire to plea bargain for his client?

Whatis the Prosecutor’c flola and What are 83ome Reasons for Plaa Bargaining?

A prosecuting sttorney may be inclined to enter into a plea bargain for a number of reasons.
First, as mentioned earlier, a guilty ploa means great savings in time and money which are required
to research, prepare and argue a case before the court. Secondly, if a defendant chooses to plead guilty
to one offense in return for the prosecutor’'s promise to drop other charges, the prosecutor and
police can "clear the books” of the other cases. Third. c'espite the face that the prosecuting atlorney
may have a convincing case against the accused, there is always a chance that a judge or jury will
decide not to convict. In a case such as this, many prosecutors would rather receive a conviction (by
guilty plea) to a lesser offense than to take a risk of acquittal by going to court. In cases where the prose-
cutor’s proof 1s weak, heis even more stronglyinclinaed to "bargain”.

Finally. the prosecuting attorney may reduce the charge in return for information concerning other
criminals and thetr crime. '

The defonse attorney’s role. The most common reason behand a defense attorney’s willingness
to plea bargain 1s that he hopes to obtain a lesser santence for his client. Realizing that the hikelihood

of gaining a "not guilty” verdict is slight, he attampts to persuade the prosecutor to reduce the charge

to a lesser offense in return for a guilty plea. For example, if the defendant 1s charged with armed
robbery, he may agree to plead guilty to a charge of unarmed robbery, a crime which carries a lesser
penalty. Other reasons are also present. If the charge against the accused is public intoxication, for
example. 3 conviction may result In making it extremely difficult for the defendant to iind 5 jub. By
pleading guilty to disorderly conduct, the defendant may feel that his criminal record will not appear
as severe, thus making employment easiar to obtain, .

Oost Plea Bargaining 8srve the idea of Equality Befors the Law?

Does plea bargaining have & proper placa in a gystem of justice? This 1s an issue that has been
argued by many criminal justice officials, On the one hand, our judicial process operates on the as-
sumption that most defendants will plead guilty., On the other hand. we allow criminal defendants 1o
plead to offenses that are laess than the crimes that they have actually committed. Is this just? H the
cizen who has been a victim of an armed robbery learns that the criminal has been allowed to plead
guilty to unarmed robbary, how will this affect tha victim's respect for the criminal justice system?
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%i Also. plea bargaining creates problams for correctional workers, First, correctional authorities must o
A keep in mind that the offense for which the prisoner is incarcerated may not be the crime the person X
3 actually committed. As a result, their diagnosis of his problems and treatment efforts may be mis-~ £
@\j directed. Second, plea bargaining causes bittarness which makes the corrections task more difficult. ]
& Imagine that two prisoners share a cell who have committed the same crime. One person is serving a ‘
% sentence of 20 years for his actions. The other inmate, who successfully plea bargained, has received v
?% 2 5 vyear sentence. Will the inmate with the 20 vyear sentence feel that he has received justice? ;
% Whatere Some Controls on Plea Bargeining? H}
gg‘ Many proposals have been suggested in an attempt to control the problems created by plea bar- i 3
3,;} gaining. In 1973, the NMational Advisory Commission on Criminal Justice Standards and B
12‘3 Goals, recommended that plea negotiation be totally abolished by 1878. What would the impact of this -
% deciston be for our judiciary? In the maantime. othaer controls have been established by the courts. X
% These controls are designed to bring plea bargaining into the open, rather than claiming that it does
7 not exist For examp'e, when defendant pleads guilty, in most cases the judge is required to ask the
.S defendant  his plea 1s veluntary, and if he is aware of the possible consequences of his decision. If
B the accused says. for example: “I'm really not guilty, but | can't prove it, so | guess I'll plead guilty to
% getitoverwith...” the judge will not accept the plea of guilty.
£ In ccnclusion, plea bargaining is a prablem which has many sides to it. In attempting to resolve

&)

Ak

theissue, we mustkeep inmind all of the possible effects that our decisions may produce.

i SENTENCE DISPARITY

]

How can Disparity in Santancing be Controiled?

The dictig~ary defines disparity as “not equal”. In criminal justice, we say that sentences are
dirporate when two individuals, convicted of the same crims, committed under the same circum-
stances, having the same background, receive radically different sentences. An important issue
must be understood, however. Two sentences which are different, are not necessarily disparato.
Here 15 an example: You are a cniminal court judge who is faced with determining an approprate
sente?ce tor each of the following defendants, all of whom havae besn convicted of the crima of kid-
napping.
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(1) Derendant number one is a young woman whose baby recently died. She was convicted of
© taking another woman's baby from a shopping cart left momentanly outside a supermarket.
She took the haby home and gave it excellent care until the police located and arrested her.

SAsmte R

{2) Defendant number two is a man who took his own daugbhter from the child's mother, who had
tegal custody of the girl after their divorce. He took her to a foreign country but returned her
voluntaniywhentocated.

R SIS

¥ {3) Defendant number three is a kidnapper for ransom, Hé ook the young daughter of 2 wealthy
banker and held her for a million dollars ransom, repeatedly threatening to kil the girl if he
did not recewve the money. He was captured by the F.B., as he attempted to pick up the ran-
som, and the girl was returned to the parents, He has an extensive criminal record, mostly for
serious offenses,

SR S
& &L

£ As the sentencing judge. let us assume that you have a range of sentences from which to choose for 4
¢ the crime of kidnapping. You may sentence these kidnappers from 1-50 years in prison. Do you think -
4 all three defendants should receive identical sentence, say 30 ysars? Or, does the varisty of circum-

© stances of these ¢imes and the backgrounds of the offenders iead you to decide that one is more
1 serious than another, and should, therefore receive a different sentence? I each offender recewes
a difierent sentence. then the three sentences are digparats, or "unequal”. But 1s this disparity good i
or bad? In this example. we can see that in striving for justice, punishments must be individualized.
This type of disparity in sentencing is necessary, becausa the three offenders present different degrees
of threat to society.

, &

Attitude of the court. As mentioned earlier, however, there is another type of disparity in sen- g‘:
tencing which creates problems. Here 1s an example: bLet us imagine that in a certain county there are 7
three criminal court judges, all of whom have different opinions and attitudes concerning the crime of 3
shophfting. Judge "A” fesls that shophfung is a minor offense, and the best method of handling of- o
fenders ts to give stern wvarning to the shop hiter. Judge “B"” fesls that the cnime is a problem. so he - {
. )
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issues a $500.00 fine in order to convince shoplifters of the seriousness of their offense. Judge "C”
considers shoplifing 1o be extremaly serious, feeling that it leads to more extensiveé crimes, As a re-
sult, he sentences shoplifters to 6 months in jall, and a $500.00 fine, The shoplifter in our imaginary
county is 1n a risky situation. The sentence that he receives will not depend on his background, or the
circumstances of his crime, but rather on which one of the county judges is selected to sentence him.
Inthis case, we can say that the judges are giving digparate sentences.

Consequoncoea of disparity In sentencing. Thers are many consequences of sentencina dispar-
ity. First, the offender who has the bad {uck of having Judge “C” sentence him may feel that he has
not recewved justice from the courts. It is important that our criminal justice system not only be fair,
but also fook fair. The “appearance of unfairness” can cause bitterness which makes 1t extremely
difficult to rehabilitate the person who fesls that he has been the subject of injustice. Secondly, sen-
tencing disparity causes public criticism of the criminal justice system.

Suggosted rasolutions to the problem. Many suggestions have been offered. For example, the
Supreme Court has declared that 2 defendant has a constitutional right to an attorney at the ume he is
sentenced. It 1s hoped that a lawyer will bs able to protect his clhient from any unfairness or discrimina-
tion at this critical hearing. Other suggestions have been recommended by the President’s Commis-
slon on Law Enforcemant and the Admlnlntmﬂon of Justice. Here are some of their recommenda-
tions:

(1) Bentencing Institutca

This proposal involves gathering judges together in a group meeting to discuss their sentencmg
polictes. It 1s hoped that discussion and exchange of ideas will cause the judges to be more uniform in
their sentencing practice. .

{2) Sentencing Counclis

This suggestion involves taking the sentencing decision out of the hands of a single judge #nd
placing 1t with a group of judges. In the shophifuing example given before, perhaps the three judges can
come 10 a compromise decision in every case; thus the county’s sentencing policies will be more uniform,

{3} Appeliato Reviow

This proposal calls for a right to have a sentence reviewad by a higher, or appellate court. Thus,
if a defendant feels that he was unfairly sentenced by a judge, he could ask another judge to review his
sentence todetermine if itwere toa severe.

{4) PRancdoatory Bentences

If a cnme has a mandatory sentence attached 1o i1t, the sentencing judge has no choice. He must
gwve every offcnder the same sentence as long as the crime is the same. After reading the example of
the three kidnappers discussed earlier, do you think that mandatory sentences are a good alternative?

PURPOSE OF PRISONS

i Mo e e R u‘--:--_i_.'..\u{':g Rorh i Ak 2%

Why are theso Prison facilities ditferent?
35
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Whatis the Purposs of Prisons? :

As we previously discussed in Chapter 1, when Americans began constructing prisons in the 1800's,
they had clear-cut goals which the prisons were to fulfill. Successful prisons would do three things. First,
they would refarm the criminal. Rehabulitation would restore the criminal to society as a law-abiding,
productive member. Second, confinement to prisons would deter people from committing crimes.,
Prisons were never designed to e enjoyable places where anyone would desire to go. Therefore,
correctional institutions would persuade potential criminals to mand their ways or else they would suffer
impnisonment. Finally, prisons would protect society by removing dangerous persons from the com-
munity while their rehabilitation was taking place. ..

After nearly two centuries of building and operating prisons. many citizens and criminal justice
professionals are stll asking two basic questions: {1} Do prisons work?, and (2} Are they successful
in achieving their goals?

Many people today feel that the best way to deter crime is through punishment. Others contend
that punishment will not work, and that we should seek to "help” the criminal to reform. The debate
over punishment or rehabilitation creates a problem of "goal conflict”. The debate over whether prisons
should purish or rehabilitate is one of the most important issues facing our criminal justice system,

Cen Prisons Rahabilitate Ceiminala? .

For many decades we have assumed that the answer is yes. We have designed and built prisons on
the assumption that onca we get ths criminal inside. we have the knowledge and ability to “change”
him. To this end we commit millions of tax doliars every ysar. Correctional departmaents across the na-
tion hire psychiatrists. social workers and counselors by the thousands as rehabilitation experts. Prisons
have various programs, ranging from vocational training to group therapy. Halfway houses are estab-
lished 1n many communities to provide a bridge for the offender before he or she is released from the
prison into the community. Parole officers work to find jobs for released offenders, try to help them
with problems, and to protect society.

Despite these attempts which have been haif made, our results have been discouraging, Official
estimates indicate that of all the offenders who pass through cur corrections system, over 50% will
return. Prisons are not rehabilitating over half of all offenders. F.B.l. staustics show that 77% of all
raahceéi officers killed in the line of duty in the last ten ysars were murdered by persons with prior arrest
records. .

LAW ENFORCEMENT OFFICERS HILLED
by Hour of Day
1964.1973
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What are Somo Probloms in Current Rehabilitation Programs?

Why have prisons failed to rehabilitate criminals and deter crime? Many experts throughout the
nation are seeking an answer to this problem. Some believe that prisons should forget about rehabili-
tation proarams and emphasize punishmant. According to psychologists, for punishment to be effective
in changing behavior, it must be swift and certain. For example, if your dog misbehaves today, it would
be meaningless to slap him for his misbehavior next week. He would not remember what he had done
wrong and would feel as through your punishment was for no reason. This same principal explains a
problem with our criminal justice system, Our system is neither swift nor certain. In many cases it takes
years to prosecute a cnminal. Delays caused by investigation, cloges courts, and appeals can drag a
case on almost endlessly. In addition to this, not every crime committed results in imprisonmant, In this
respect we can view the criminal justice system as a large funnel. As we go down the funnel. large
numbers of offenders are able to escape the “system”. Not all crimes which are committed are reported
to the police. Of those reported, not all cririias result in arrest. Some are never solved, and in other
cases, the police are unable to secure proof. Of those criminals who are arrested, many have their
cases “thrown out” of the system along the line, for a variety of reasons. For example. the prosecuting
attorney may not be able to convince the jury of the offender's guilt. Finally, not all offenders found
guilly are sentenced to prison. Soms are granted probation, others are merely fined, In the end, only
about 2% of all crimes result in prison terms. If imprisonment is neither swift or certain, can it be an
effective deterrenttocrime? ' :

What Can be Done to Solve This Rilemma?

A few people today say that wa should tear prisons down if they are not working. Is this a realistic
alternative? As long as we have members of our society who harm or threaten other people, citizens
have a right to demand that the criminal justice system protect them. Prisons fill this need, at isast as
long as the offender 1s behind bars. Therefore, 1t seems reasonable that we will always need some type
of prisons. How can we make our prisons effective in rehabilitating criminals? There are many sug-
gestions in this area. For examole, the United State Bureau of Prisons has recently concluded that forced
rehabilitation does not work. From now on, they will effer reform programs to inmates who want them,
and no longer force prisoners to change. We are now. beginning to realize that some criminals do not
want to change, so rather than forcing them to. we will simply keep them (n secure cusiody. Society will
still be protected, and no more money will be wasted on those prisoners whowon't change.

Other recommendations have also been made. It has besn suggasted that the prison of the future
should look completely different from those we have today. For example. these new prisons will be
much smaller than our current ones, and located close to the cities where the inmates live. Families
will then be able to visit, and the prison could make use of the community’s doctors, teachers, and
other professionals. In addition. many different methods of speed g up the criminal justice process
have been suggested. This will require a strong committment on the part of all citizens. We must con-
vince ctizens that all cnmas should be reported to the police. Also, we must be willing to hire more
prosecutors and judges toreduce court delays.

VIEWPOINT ON CONFLICT

What causss penple to demand lawsa?

As we loak al our system of cnmmnal justice. we would be amiss if we did not direct some
attention 1o the conflicts within our soéiely and some canflicts within our system of cniminal justice.
The attemot here 15 to 1dentfy some of the areas where confhict arises among persons in our soclety
and at what poirt this conflict bacomes the concern of the authorittes. General areas of conflicts which
coneern nsur gystem of criminal justice mught be: 1) conflicts involving proparty, 2) conflicts In-
volving one’s person;  3) conflicts involving one’s conductin public, .

At what sotnt de the actions of an individual or individuals become criminal? Some people might

‘say that anhions hecome cnminal when the legislature makes them so. However, it seems that legisia-
tures declare acts cnminal when those acts become harmful or go against the public welfare. In other
words criminal law may be viewed as a demand-response concept. Some aats which are criminal
today may not have been seen as harmful to the public welfare in earlier times and were, therefore,
legal. Parhaps circumstancas did not demand a taw, Acts which are criminal today may at a later date
be seen as no longer harmful and, therefore, be mada legal. Why mught this be so? Could it be because
we do things differently from generation to generation?
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- An example of a needed change. What ate your impresSions of the following law drawn from
the West Virginia criminal statutes in light of the above considerations? Section 61-6-16. “Wearing 3

hats in theaters and places of amusemant; penalty.” . .

Ftv

Ot T e
T o A A B T AL e € -

No person attending any performance at any theater, hall, or opera house, or any such building
where theatrical or other performances are given, when-an admission fee is charged, shall wear
upon his or her head any hat, bonnet, or covering for the head which may obstruct the view of any ;o
person or persons during the performance in such theater, hall, or opera house or other building k-
where such performances is given; and if any person wear upon his or her head any hat, bonnet, , :
or other covering for the head . . . and refuse or fail to remove the same at tha request of any per- . &
son or persons whose view may be obstructed, he or she shall be guilty of a misdemsanor, and, upon -
conviction, shall be fined notless than two nor more thanten dollars, (1897) o -

Would it be accurate to say that when conditions require changes a law will be passed to solve the :
problem? This statement would seem to have some worth, fur why would legislators bother to pass a
law if itwere not aimed at solving a problem?

When io a problom graat snvugh to demand a law for ita remedy?

Is it measured by the number of people who complain about the problem: or how loud people
complain; or the danger or unrest the problem presents to socisty; or the degree to which the prchlem .
affronts our sense of morality: or the amount of influence an interest group can muster; or is pure logic 7
the reason behind all laws; or is it the weight of tradition; or is it a combination of all these reasons: or -
is 1t some other reason? It is probably a combination of these and perhaps other reasons that cause most 3
laws to be passed. b5

Let's take a look at some laws as they appear in the books just to give us an idea of what a law .
looks ltke. This might be helpful since we are attampting to identify the kinds of conflict with which /
our faws are concerned. As we do this, try to imagine the necessity for the law and speculate on why a ,
particular law was passed. Questions a person might ask as he or she considers a law might be
whether the law reflects a problem and if so, what kind of problam, has the problem always existed, }
and will it always exist, o

3

Al} states have their criminal laws codified and the laws are bound in volumes much like an ency- y
clopedia. So if you wanted to find out what the law of a state was on a certain topic, you would go to ki
the volume concerning criminal law and probably find a table of contents much like the one balow.
Itistaken from the West Virginia Code,

Chapter61, I - ~-§mx--ajv1xg7‘m-_- m we e
grimesandTheirPunishment. : B S 3 oL
Crimes Against the Governmaent , ) o ‘
CrimesAgainstthe Person
CrimesAgainst Property A
Shoplifting ' . rE ey Y '
Forgery and Crimes Againstthe Currency N AR SR VN
CrnimesAgainstPublicJustice e T T e e L.
Crimes Againstthe Peace E B (e S ey
Dangerous Weapons . :

Crimes Against Chastity, Morality and Decency
Equitable Remedies in Aid of Chastity, Morality
and Decency

Crimes Against Public Policy

General Provisions Concernirg Crimes
Post-Mortem Examinations

>

CRNO B WWN ~

gr— T -

o - s bRl Ak AadwnCndbedidanz
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What category would this fitunder?
Palice Tow

PRSI
-0

The following laws are taken from the same chapter of the West Virginiza Cods. 3

Section 61-2-10. "Assaultduring commission of or attempt to commit a felony: penalty.”

If any person in the commission of or attempt to commit a felony. unlawfully shoot. stab, cut
or wound another person, he shall be guilty of a felony, and upon conviction. shall, in the discretion
of the court, either be confined in the penitentiary not less than two nor more than ten years, or ba
confined in jail not exceading one year and be fined notexceeding ane thousand doilars. .
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Section 61-3-13."Grand and petit larcency distinguished; penalties.”

If any person commits simple tarceny of goods or chattels, he shall, i they be of the value of
fifty dollars or more. be deemed guilty of grand larceny and upon conviction thereof, shall be con-
fined 1n the penitentiary not less than one nor more than ten yvears; and if they be of less value, he
shall be deemed guilty of petit larceny and. upen conviction theraof, be confined in ;all nat exceed-
ing oneyear.

Saection61-6-1,"Suppression of riots and unlawful assemblages.”

All members of the department of pubhc safety, all sheriffs within their respective counties and
all mayors within their respective jurisdistions may suppress riots, routs and unlawful assemblages.
it shall be the duty of each of them to go among, or as near as may be with safely, to persons riot-
ously. tumultuously, or unlawfully assembled, and in the name of the law command them to dis-
perse; and If they shall not thereupon immediately and peaceably disperse, such member of the de-
partment of public safety, sheriff or mayor giving the command, and any other present, shall com-
mand the assistance of all persons present, and of all or any part of other law enforcement person-
nel availabte to him, as need be, in arresting and securing those so assembled. if any person present,
on being required to give his assistance, depart, or fail to cbey, he shall be deemed a rioter.

How much supportdo laws require?

Do you think laws must have the support of the majonty to be effective? This 15 an interesting .

and perhaps difficult question because it raises further questions which get at the matter of the pur-
pose and orgin of law. One 15 led to wonder whether laws come from the people in our society or are
laws imposed on us? It would seem that in a representative system of government such as ours tha!
there would be some if not a great deal of connection between the laws and the will of the people. Is
this the way vou see laws in our society? Is this the way 1t would be? Or do you think our laws dre
made by learned persons who know what 1s bast for our society and make laws accordingly? Is this
the way 1t should be? What would happen | a law did not have the support of most of the people?

Let's consider a law which may help us answer some of these questions. On January 16, 1919,
the 18th Amendment 1o the Constitution of the United States bacamae law, This taw forbade the "manu-
facture, sale or transportation of intoxicating iquors . . . for baverage purposes” in the United States.
On December 5, 1933, the 215t Amendment was ratified and become law. This law repealed the 18th
Amendment. From this date on it was left 10 the varnious states to decide whether to {orbid the manu-
facture, sale or transportation of hquor within their boundaries, What happened? Why was national
prohibition repealed? Why was the 18th Amendment aever passed? It seems that many factors in-
fluenced enactment and ratification of the 18th Amendment. Moral, religious. soctal, and economuc
considerations all effected passage of the amendment, The demand for prohibition was heightened by
World War | because of economic considerations. There was a fear that intemperance would cause @
loss of manpower and that food needed to supply the army would go instead to the manufacture of
alcohol However, there seems to have been some problems with the law One problem was that en-
forcement was left with the national government and that agency was not able te keep up with the
task. Another problem was that many citizens defied the law. Sentiuon 2 of the 18th Amendment states
“"The Congress and the several statas shall have concurrent powaer to enforce this article by appropriate
legislation ™ Both the state and nauonal governments, tharefore, had power to enforce the 18th
Amendment. But many states chose not to because 1t was not popular. Sentiment against the 18th
Amendment grew until both national political parties 1n 1932 favored repeal.

Whatdetermines agood orabad law?

Reflecting on thesa circumstances how would you answer the quastion whether a law can be a good
lawif it does not have popular support?

Most states have been greatly influenced by the English common law. Therefore, vou will find most
ol the felonies of Enghsh common law incorporated into the criminal statutes of most states Englsh
common law had its beginning 1n the customs and usages developed in England before and after the
Norman invasions. The courts of England recognized, affirmed. and enforced these customs and usages
when disputes were brought before thom for resolution. The felontes in English commaon law are murder,
robbery, manslaughter, rape, sodomy, larceny. arson, mayhem and burglary Why do you think Amer:-
can states would ncorporate Enghish law 1nis their own laws? Do you think thig reflecxs the cireum-
stances aoncerning the early development of this country?
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CHAPTER 4

: CRITICAL ISSUES REGARDING LAWS, CIVIL _
LIBERTIES, JUVENILE JUSTICE, MINORITIES AND WOMEN

Intrnduction

_ In your reading of Chapter 3, you discovered that thera were issues which sometimes caused the
criminal justice agencies to come in conflict with each other. This Chapter examinaes issues which are
related to the public and to those individuals which are processed through the system of justice.

As you read the sections which follow try to imagine how you might react to these issues if you
were a legislator, a juvenile, a person representing a minority, and a woman {aced with incarceration.

RECRIMINALIZATION
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Aro thore Good Reaaons for Mot Enforcing the Law?
Dacriminalization means sanctions for criminal behavior have been removed. A good example of

decriminalization can be seen with gold. Until late in 1974, it was. illegal to buy or sell gold in the .

United States with the exception of jswelry and monatary purposes. in 1974, Congress passed a law
making 1t possible to buy and sell gold. Thus what was a criminal offense in 1873 is no lpnger consider-
ed to be cnminal, Buying and seiling gold has beaen decriminalized.

Decriminalization occurs when the law is no longer needed to control people’s actions, or when
society decides that this activity 18 no longer harmful. Unfortunately, many laws are not remdved from
the statutes when they bacome obsoleta, The law remains but the police simply do not enforce it. For
example, in West Virginia "No crimina!l prosecution against a citizen of this state who aided or particr-
pated in the war between the government of the United States and a part of the people thereof, on
either side, shali be maintained in any court of the state,...” (W.Va,Code 61-11-23}.

The major reason for decriminalization is that if a faw loses its ussfulness it should be eliminated.
Laws should have a purpose. The law against theft was established to protect property. If it does not
accomplish that purpose then the law i1s not useful. A second argument for decriminalization ts that a
streamlined legal system is easier {or the citizen to understand. The legal system makes the assumption
that everyone knows the taw, because ignorance of the law is no oxcuse for criminal conduct, We
have hiterally thousands of laws, It is not possible for individuals to know all the laws. In fact, it 1s not
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at all uncommon to find attorneys and judges looking through law libraries in order to determine ques-
tions of legahty. If useless laws were ret oved from the statutes, there would be less confusion. A third
argument for dacriminahization 1s that fewer peciple’ would be characterized as being a criminal. Can-
sider our procedures for handling alcoholics. We have known for years that arresting public drunks and
putting them in jail naithar protects the public nor does it solve tha individual's drinking problem. Could
damage be done in that the drunk is brought into contact with “real” criminals? In addition, putting
alcoholics through the criminal justice is very costly, and it contributes to the backlog of cases that
must be processed.

Are There Somo Good Reasons Why Wa Should Rotain
Laws?

The arguments against decrimmalization are few. It
can be argued that the process of changing laws 15 100
expensive, and 1t 1s more economical to stop enforcing
the law A second argument is that even though ;‘heflaw 1S
not neceded now, it might be needed again in the future
§§Z:§;§ﬁ; ;::Egi:f oge-th CLonsequently, it should be left in the statutes, For fxample,
o o 2 with the intense security now used at airports to prevent
Law” removed to conform with skyjacking, very few offenses now occur. Should the faw
copyright laws. against skyjacking be decriminalized? Those opposed 1o
decniminahzation believe that the law should remain as a

deterrentto future skyjackers.

How CanWae Deacide When s Law v No Longer
Neoded?

The real problem 1s to determine which laws are useful
and which laws are not. Experts 1n criminal justice believe
that we have a cnsis of "overcriminalization”. That is, the
cniminal sanctions are being apphed to too many types of
behavior. The solutton to “overcriminahzation™ I1s decrim-
inalization. The Natonal Comnmussion on the Causes and
Prevention of Violence n 1969, recommended the decrnim-
inalization of offenses related to drunkenness, drug addic-
tion and prostitution. A major move 15 being made In the
1970's to add marjuana use to the category of decriminal-
1zed offenses.

When analyzing offenses related to moral statutes
{such as prostitution and gambhing) and nuisance statutes
(such as lontering, vagrancy. and the use of profanity) the
issue of neod 1s crnitical Are these laws needed for the pro-
tection of soctety? What would happen to society if these
activites were not against the law? Should the state be
allowed to regulate the morality of others?

Canycujustify the death panalty?

Whather or nat the above typas of behaviors will be decrniminalized will rest, in the future. with
state legisiaturas. Thewr dacisions will likaly be based on their view of the role of the state regarding de-
cnmmalizatinn Shauld tne state protect a person against himself, or should he be allowed to do any-

thin he wants as Ian3y as 1t does not atfact anyone else? This issue will be studied in more detail in the
next crittsai s’

Whan we followed Fehx through the steps in the criminal justice system, we were viewing most of
the rights af the individuzi. This would include the right to bail. the rnight to an attorney and the privi-
ledge aga'nst selfunenmination. The full hst of Constitutional protections related to criminal proce-
dure can be seanin tha Appendix.® Sinca we assume that a person 1s innocent until proven guilty by
acourtoflaw, wo cannatknowingly deprive an individual of these rights.

However, wa also recognize that all members of society have rights also. Basically, our government
promusas 1o orotoeat us from harm. It also agrees to protect our property from theft and destruction. This
protectian 15 achieved by apprehending criminals and by preventing other persons from becoming
criminal Thatechriquas by which this might be accomplished are hot simple.
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INDIVIDUAL RIGHTS V8 SOCIETY'S- RIGHTS

Twbd criinne moiseiz of crime prevention. Let us considar two suggested means by which the crim-

‘inal justice system attempts to deal with the criminal, The first method is calied the “Crime Control

Model.” This m~del, generally supported by law enforcemant officials, conveys that one the criminal has
been arrested we should assume that he is guilty. The purpdse underlying this principal is that if he were
not guilty. then he would not have been arrested. Since guilt is already assumed then all of the Consti-
tutional protections are only obstacles standing in the way of swift punishment and thus Constitutional
questions should be ignored. ) -

The second method, called the "Due Process Model”, maintains the idea that an individual is inno-
cent until he is proven guilty. Since innocence is assumed, then every Constitutional protection shouid
be perserved. An arrest is not sufficient to prove guilt because policemen have arrested innocent
people. With this approach it is necessary to prove at every step of the criminal justice process that the
individual is guilty and that his rights have baen preserved. From this apprcach, if the police, or any-
one else, violates tha Constitutional rights of a person then they are violating the law and they are no
better than any other criminal.

With the Crime Control Model, the individual's rights are violated in order to preserve the rights of
society. More crimirais can bs apprehended, convicted, and purniished, thus protecting society. With the
Due Process Morizi the individual's rights aro being maintained sometines at the expense of sociaty.
Yhere are numerous examples of hardened criminals being set free by the courts becausa the police
usedillegal techn:ques to obtain avidencae. .

Soine suggestad chenges. The problem that exists in our criminal justice system tod_ay is to
develop a systam which can protect hoth individual rights and the rights of society. It is possible, but
not simple. Changes in at least three areas would be necessary. The changes suggested include:

(1) Police professionatiem. As polica become more professional it becomes less necessary to
use illegal means to obta:r, evidence. Thus the police will be more able to uphold the crim-
inal's nghts whilae suli protecting society.

(2) Decriminalization. lf the so-called “victimless crimes” were removed from the statutes,
it would mean that moroe than one-half of the arrests made 1n the United States would no
longer be necessary. This would give the police a great deal more time to investigate
other crimes and it would reduce greatly the backlog of cases waiting to be tried in court,

{3) Community Avvarensss. As the community becomes more aware of the crime problem,

they should become moré sympathetic and more cooperative with law enforcement
agencies in theinvestigation and prosecution of criminals,

JUSTICE FOR JUVENILES

Juveniles

Should Juvenliea Recelve a Different Form of Justice?
We can define a status ofiense as baing thosa activites which are uniquely dlsgal for juveniles
only. Status offenses would include such things as running away from home, truancy, smoking cigar-
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ettes, d’rinking alcoholic beverages. and staying out after 11:00 p.m. Adults are allowed to do these
things because they are "adult”. Juveniles are not allowed to do these things because they are not yet
18 years old. Adults may drink as long as they do not get drunk in pubfic.

In many states, juveniles who have committed status offenses may be decared to be a “juvenile
delinquent”. This labsl, anplied by the juvenile court judge, means that the juvenile may be placed in
a juvenile “training school”. This would mean that a juvenile who has besn truant from school might
be brought into contact with juvenites who have committed felonious offenses, such as burglary. auto
theft, rape, and perhaps even murder, In the next critical issue relating to the juvenile justice system,
we will see that this interacticn of juveniles might be more harmful to society as a whole than the
original truancy wouid have besn,

A ditfcrence in states’ laws, In other states, a person can be declared a juvenile deiinquent only
if he has committed an offense which is also against the law for adults. For example, in the State
of 1ennessee, a juvenile who was picked up by the police for drinking beer in a local bar, could not be
sent to a juvenile training school because that bahavior would not have been illegal for an adult. This
does not mean, howsver, that he cannot be punished for this infraction. Although he cannot be labeled
a juvenile delinquent, he can be labeled as being a “Person in Need of Supervision”. And being a
person in need of supervision, the juveniie court can place him under the supervision of the welfare
department, the juvenile probation departmeant, place him in a fcster home, or can utilize several other
“corrective” alternatives,

The matter of labeling a person delinquent because of status offense is only a part of the problem.
The real issue is perhaps wheather ur not there should be status offenses. In other words, why should
juveniles be prohibited from doing things that adults are allowed to do? If an adult is allowed to con-
sume alcoholic bevarages why should not juveniles be given the same rights? The idea behind statu.
offenses 1s that juveniles are not yet able to engage responsibly in certain activities. Thus, society is
attempting to “protect” the juvenile untl he is mature enough to make responsible decisions and
actions. The fact that these types of behaviors are not illegal for adults indicates that they are not
inherently bad.

A problem ares, The problem is complicated by the fact that not all people mature at the same
rate. Some people may b3 able tc act responsibly at different ages. Others may not be able to act
responsibly at the age of thirty. Yet the law sets its regulation on the basis of chronological age rather
than emotional maturity. The issue is further clouded by the fact that different states establish dif-
terent age limits for “adulthood”.

Some have suggested that if all status offenses were eliminated it might lead to more rapjd matur-
ation of juveniles because they would learn to be responsible at an earlier age. At the same time, how-
ever. elimination of status offense could lead to erratic and problematic behavior because of diminiched
regulation of their behaviors. Neither approach can promise a solution but either extreme could create
{urther problems.

THE JUVENILE COURT

Juvenile justica. Until the end of the nineteenth century juveniles who had been arrested for
criminal offenses were tried in the same courts as were the adults, July 1, 1898, marked the beginning
of the juvenile court system in the United States. Because juveniles were immature, it was believed
that they should be sheltered from the harshness of the court procedures used for adults, Consequent-
ly. the prosecution of juveniles took on the appearance of a civil trial rather than a criminal one. The
original purpose of the court was not to ascertain guilt but rather to do whatever was necescary to “help”
the juvenite.

Sixty years of gross abuses in the juvenile court system led the Supreme Court in several signifi-
cant cases (Kent v US. In Re Gault, in Re Winstup., and McKeiver v. Pennsylvania, amang others)
10 reverse the purpose of the juvenile court so that now the matter of innocence or guilt is of first
importance. If the juvenile 1s not found to be auilty of the offense charged, then the juvenile court
judge has no reason to intervene into the juvenile’s life. However, if the juvenile 1s found guilty of a
crime or status offense then the judge can impose a variety of punishment or rehabilitative devices.
Technically the process is not intended to punish any delinquent, but being sent to a juvenile institution
can hardly be called a reward. Thus, over time, the juvenile court has operated both as an attempt to
determine guilt and as an atternpt to "help” the juverule, Th2 question remains what are the advantages
and disadvantages of each approach?
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Those who argue that the juveniie court should be established mainly to ascertain guilt first, pro-
vide these reasons: (1) The Founding Fathers who wrote the Constitution did not indicate that the
Constitutional rights granted in the Bill of Rights should not apply to the juvenile. Historically. {until
1899) thes2 rights did apply to juveniles bec.:se they were being tried in the same systam as the
adults. Thus the development of tha juvenile couri actually deprived the juvenile of those Constitutional
rights. {2} if the juvenile is to have respect fov the system of justice he must be convinced that justice
is equai for all. Cases such as In ife Gault, dienussed in the last chapter, clearily indicate that the
justice that 1s provided to the juvenile is not t'ia same as the justice applied to the adult. {3) Without
the necessity of proof of guilt. a wide range of discriminatory possibilities are open 1o the judge. For
example, if a juvenile male lets his hair grow long and refuses to cut it, a juvenile court judge could
say that the boy is in need of supsrvision and order that his hair be cut -- even though long hair is not
against the law. ’

The basic philosophy of this point of view is that if we expect the juvenile to act responsibly, society
must act responsibly to him. The requirement that guilt be established beyond reasonable doubt is the
first step inthatdirection.

Those who argue the other positicn, that the juvenile court should be primarily concerned with
“helping” the juvenile, present the following reasons: (1) By avoiding the matter of guilt, it is possible
to refrain from using labels such as crime and criminal. Juveniles would be seen as being “delinquent”
rather than criminal, as the term delinquent was in some way supposed to be less damaging to the
juventle. (2) The juvenile court s supposed to act as a juventls's "parent”. As a parent the jlvetille court
is more concerned with developing proper behavior patterns than with punishing an individual for old
{undesirable) behavior patterns. {3} If it is necessary to prove guilt, then a lot of juveniles who nead
help, wiil not be helped, because it wouid not be possible to prove that they committed an offense.

(4) The fact that the court. as origin..ly designed, has been abused should not require that the concept
be abolishec.

The resolution of this issue lies somewhaere in betwean these two extremes. The juvenile court sh. .
still bc concerned with the matter of helping the juvenile, but 1t must be done in a manner that it does
not treat him as a second class citizen. His constitutional rights can be maintained without giving up
the "parental” concern for doing what 1s best for him. in the long run, what is usually vest for the juven-
He and for society as well 1s to instll in the juvenile the feeling that he has been treated fairly.

MINORITIES IN THE CRIMINAL JUSTICE SYSTEM

Vhatia the Status of Racis! and Ethnic Minoritiss in the System? S
Our system of justice has been charged with discriminating against blacks and other minority
groups. Non-whites make up less than fifteen percent of our nation’s population according to the 1970

" census. Yet they account for nearly thirty percent of all arrests. In 1970, a survey of thirty-four states

showed that over forty-three percent of criminals placed in prisons were non-white.

"Investigate tha nationsal statistics regarding. minorities in the Criminal Justice Systam.
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Do the above figures mean that non-whites are being discriminated against7 Not necessarly.
William Chambliss and Richard Nagasawa studied crime statistics and concluded “that official statistics
are so misfeading that they are virtually useless as indicators of actual deviance in the population?”’

There have been many studies ¢ apporting both sides of the argument. Some studies conclude that
there is discrimination against the minorities and others gonclude that there is no discrimination. In his
study of capnal punishment for rape offenders in Florida betwesn 1945-1965, Marvin Wolfgang
found that “it 15 abundantly clear that Negroes receive differential sentencing, and especially when the
rape victim is white.” On the other hand, a California survey of the death penaity in murder cases
showed no differences in sentencing with reference to white, Negro.. Mexican-American, and other
offenders. In fact, as seen in the Table below, white defendants were somewhat more likely to receive
the death penalty that non-white defendants as surveyed in California.

Defendant'srace Life Percent Death Percent
Sentence Sentence

White 65 52.4 59 47.6

Negro 51 60.0 34 40.0

Mexican-American 19 76.0 6 24.0

Others 0 0 4 100.0

Total 135 86.7 103 43.3

~ Perhaps the most authoritative study of discrimination in sentencing has been done by Edward
Greenwho comesto the conclusion that

the analysis of the data..discloses no warrant for the charge of racial discrimination in sen-
tencing. Vanat_ion_ in sentencing according to the race of the offender does exist, but it is a
functionof intrinsic differences between the races in patterns of criminal behavior?

Green's findings suggest that blacks are more likely to receive more severe sentences, not because they
are black, but because their behavior is more likely to be violent than a white criminal and he 1s more
likely to be a repeat oifender than a white criminal. it is these factors, among others, Green expiains
why blacks are more likely to receive longar sentences.

If there is a serious problem of discrimination in the criminal justice system it is more like ¥ 10 be
the result of social class differences and not racial differences. Statistics on crime and criininality,
show thal lower class persons are arrested more frequently than the middle class persons. The middle
class person has a better chance of acquittal in court bacause he can afford better legal assistance than
the lawer class individual. Finally, because of social class related factors, a middle class individual is
more likelyto receive alight sentence than a lower class parson committing a similar offense.

The Supreme Court has been tvying, in recent years, to minimize the discrimination that exists in
the criminal justice system. !n spite of this, .however, some racial and social class discrimination does
still exist.

WOMEN IN THE CRIMINAL JUSTICE SYSTEM

A few years ago, the subject of women criminals and their experiences with the criminal jusuce
. system would not have been included in a discusston of the American system of justice. For example, in
1967 President Johnson called together experts in criminal justice from all over the country to discuss,
study, and plan for the future of the criminal justice system, In the ten volumes of reports which were
issued by their commission, not one paragraph was devoted to the female offender. The reason for this
is that in the past. women have not been considered a great problem in cnime rates. For example,
1N 1870 there were six men arrested for every one femaiain the U.S.

In recent years, however, crimes committed by women have shown a dramatic increase. In .t
crnime rates for women have increased much more rapidly than male crime rates in the past five years,
In the ten year period from 1960-70, the F.B.l. reported that the male arrest rate increased 73%. In
the same period, arrests of women went up 202%. or nearly three times faster. Crimes committed by

females under the age of 18 have shown the sharpest increases, For example, between 1860-1973,

arrests of girls under 18 for murder rose 296%: for robbery, 476%; for driving under the influence
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{of alcohol or drugs). 588%, and for violation of narcotic drug laws, over 6.000%. In each of thesa
crime categories, arrests for males under 18 did notrise nearly as rapidly {see chartbelow).

Table 28.—Totol Arrest Trends by Sex, 1960-73
2,578 agencles; 1072 estimated populstion 94,261,000 1)

Males Fernalss

Total Under 18 Tolal Under 18

Offense charged
1900 wn Percent 1940 1073 Percont 1060 1973 | Percent | 1980 1973 | Percent

chango change chango change
TOTAL . aiiciiiiierenniinenaas 3,801, 354 |3, 98,879 27,8 | 337,530 | 199,333 | 1208 | 331,300 | 64,088 | 05,3 | 04,31% [ 248,700 ) L2841
Criminal homlcide: !
(a) Murder end nonnegligent te
manslaughter. .oooieaeanee.. 3,701 9,08 i 1408 M2 1,000 | +254,9 m0 1,381 | 1027 25 0l 40
(b) Mansisughter by negligence.. 1,580 1, 4% -1.0 123 201 +03.4 184 191 +2.7 9 15 4087
Forelble rape..cceeeiaiennicasirannains 6,857 13,823 | 101, 8 1,188 2,753 | 1323 L..... R PR, srevecans wanovesaefsasaveenafan PR,
Robbery....... Jomonel st | 41001 6903 | 27,265 | 42800 L, 487 5743 | 42e8s M| 20| 44769
Agyravated ssssul . J 43141 @),087 | +1i15.8 5688 | 16,435 | 1000 7,501 | 14,979 | 41088 [+~ 2,871 40,8
Burglary—breaking or entering.......| 113,227 | 199,718 +78.4 | S\4e7 | 107,000 | 41000 3,857 | 13,311 | 41003 1,082 557 | +28.8
Larcony~theft....cooveiiaenne ceaf 188,733 | 21,845 488,71 T8 222 | 143,769 S8 8 1 31,710 | 139,880 | 4341, 1 | 13,153 | 61,124 | 4-M4.7
AUto thefl,ciceeanionserceesarsennnnes 52,128 83, 679 458,06 | 31,040 | 48,014 +47.3 2,014 | 58 +185.4 1,299 3133 | 41412
Violent erime de.iieiiiiiiininna. 83,400 | 180,232 413151 14,158 | 47,351 ) 2;u0 9,828 | 22,308 | 134t 1,022 5,041 | 48037
Property erime diuvaiionen. tveenn 324,088 | 574,042 $77.1 | 163,350 | 207,412 4821 § 37,641 | 166,408 | 43157 | 16,100 | ©5,854 | 43808
Subtotal for above offenses...... 400,137 | 768,743 -+B87.9 | 177,640 | 35,104 +0L8 | 47,355 | 178,087 | 4270,0 | 17,135 | 74,010 +4+337.2
Other assaults. . .vuuuees redermnaoness 103,802 | 137,831 +51.9 | 160,173 | 28,844 | F163. S| 13,264 | 25,154 | 1288 1,765 7,448 ] 4217
Forgery and counterfeiting.. 17,807 20, 538 +15.2 1,183 2,11 4885 3,522 7,657 | 1168 Mo 08 | 4100,2
Fraud and embezzlement....oooooe.. 26,015 28,01t +49.6 643 1,788 [ 41778 4,536 | 17,207 | 42313 1 50| 48
- Btolen property; buying, recelving,
posseating. cou.e veessssseentinaansy . 8, N8 43,13 | +4ia8 2,388 | 14,880 | +510.1 ™ 5,002 | 4-528.0 176 1, M8 | 4684,2
Weapons: earrying, possessing, ete.... 29,114 78,675 1 +170.2 6,168 § 13181 | R4 1,751 T4 | 43040 187 T 12,9
Prostitution and commerclalized vics. 6,708 10, 188 +49,9 119 09 | 2487 ] 17,536 | 20,168 | 4720 20 L1098 | 4303, 4
Sex offenses (except forcible rapo and
prostitution)....ccieuiasae . 3,65 5, 030 -1.8 % 111 6,203 ~-1.7 5,947 2,688 | --55,2 2,40 875 -39
, Narcotle drug laws. . | 25,005 | 280,407 | 4PN1 1,438 | 67,770 |+4,4548 4,284 | 48,283 {1,005 6 AT | 14,504 |+6,0451
T OAMbHNE . i eesranaas 08,244 40,175 ~3. 3 1,180 1,145 -8 9,33 8| ~%.3 {0 94 ] 41350
Offenses egainst family snd chlidren,.| 33,008 21,70 -2 48 3 +23.8 2,900 2,354 | —18.8 2t 158 ~21.6
Driving under thé infivence. ......... 134,000 | 283,0i0 | <1358 1,008 5234 | +81,0 8,63 | 30,818 | 42543 L 406 | 48881

s| 70,180 92,004 4320 14,883 | 3,000 F123 3§ 11,585 | 16,788 | 4453 2H4| B600| 42008
L U7 TR ~3.3] 10,063 { 19,731 +80.0 7 $3,4% | 59,130 —=&.0 1,244 3,228 4151
o 214,410 | 258,316 ~18.5 | 39,338 | 57,5 4459 | 490,673 | 61,218 | 4827 0,5 | 12,470 +19.8
VagraneyY..useanens n, 13 25, 400 -78.3 6, 27 3,808 ~48.8 1 10,208 | 15000 | 437 824 kr:] -12,3
All other offenses (sxcept trafi 345,000 | 6446, 755 4951 | 117,506 | 287,330 | +144.3 ] 62,809 | 174,083 | 177,06 | 33,934 ] 120,387 | +-254.7
Suspleion (not tncluded in totals)..... 1083, 785 0, 431 ~75.7 1 19,651 7,088 ~50.3 1 14,411 4445 | ~8.2 3,000 1,432 ~52.3

AT ST 3 S TN
Drunkennosy.. ...
Disorderly conduct..

..

¥ Based on comparabla reports from 1854 cltics representing 79,540,000 population rndt 524 countles ropressnting 14,711,000 population. .
¥ Violant crimao Is offenses of murder, forcible rape, robbery, and aggraveted assault, .
? Property crime s offenses of burglary, larceny, and auto thelt.

FromU S Supenntendent of Documents
Utdorm Crime Reports for the
Uratid States, Washington, Government Printing Office, 1973 p. 126

Why are we witnessing such a tremendous increasa in criminal behavior by women? Could it be that
women have become more criminal “overnight™? Or, if this is unlikely, are there other explanations
for this change?

One explanation which has been suggested is that police officers, prosecutors, and judges are be-
coming less rmluctant to arrest, prosecute and convict women. The American criminal justice system is
dominated in every phase by men. For example, the F.B.l. reports that in 1973, 98.3% of all sworn
police officers were men. This domiration by males is seen throughout the system. A study indicated
that “as a general rule, policemen are not eager to arrest women”. The result is that for non-sericus
offenses. tae policemar in many cases will call the female criminal's husband or father and request
that he hsndle the punishment and compensation of the victim,
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Prosecutors, also, are not eager to try and convict a woman (especially if she has small children),
Judges are even less likely to break up a family by sending a mother 1o prison for a few years. Therefore,
crimes by women have been dealt with in the past through a system of “informal justice”. This
phenomena is indicated by the fact that for every thirty women who are arrested in America, only one
will actually receive a prison sentence. While women slightly outnumber men in the American popula-
tion, prison populationsin America are 97% male.
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What conclusion can we come to about women and criminal justice? It would appear from the
statistics available that there is discriminatton 1n the criminal justice system in regard to women. This
discrimination is of two types. First, in selecting personne! for police departments, probation and parole
agencies, correctional institutions, and in the judicial system, wormen, in the past, have been excluded.
While this is slowly changing due to the women’s movement for equality in all areas of employmaent,
much rematnsto be done. :

Second, the statistics on female arrest and imprisonment rates seem to indicate that the criminal
justice system discriminates in favor of women, and against men. If two persons corimii the same
crime, and one 1s 3 male while the other is female, we know that the male is much more likely to be
arrested, prosecuted. convicted, and sent to prison. It remains to be seen whether this type of discrimi-
nationwill continue as the criminal justice system approaches the twenty-first century.

s

In conclusion, there is one thing that should always be kept in mind when we discuss discrimination
in the criminal justice system. That 1s, the system of criminal justice is just one part of the total society
that we live in. If there 1s discrimination in society, this will be refiected in the criminal justice system.
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CHAPTER 5

‘ ' . THE CRIMINAL JUSTICE SYSTEM AS

5 VIEWED BY THE POLICE. THE g(
% COURTS AND THE CRIMINAL «’gﬁr
If Introduction 31
3 +
4 What does porceptlion mean to you? How does it affect how you feel toward things in your life? '
§ In order to make sense out of life, humans have the unique ability to order senations they receive, Be- -
H cause a wide variety of individuals have hau experiences they tend to view and to interpret experiences N
% differently. ‘ L g
:
A This chapter examines how many people perceive the Criminal Justice System. There is also an ‘ "f
4 attempt to relate how the various agencies view themselves. As you read the following pagss. think L
§ about these questions: o
3 . e
§ 1. Canone's perception hinder or assist one's function with a system? £ Y
X &
? 2. Should one rely on emotion rather than reason when making decisions about life and death?
ﬁ 3. Istherearneansavailable torsduce one's perceptional barriers (e.g. prejudices)? ’.‘ l
g o

R B

HTBTTR

537

A TS Ve S R S ST I TSR 1

///

////
i ’4
b4 .
fe
g -
§ |
; What do you see? Why? . ' a
% B
5 . "
- ' )
%%
g ¥
i % bl
3 5
: :

H

: |
?‘ il
; il
* 57;»»&5
5 b
; e
£ ey
I K
s
4 5

o
A,




i
E PUBLIC PERCEPTION OF THE POLICE
i
ok
b
g Can the Public’'s View of Police Have an Effect on Haow Police Function? o
by The public’s view of the police will vary greatly depending upon the circumstances. If a citizen has
& just been aided by the police, he is likely to be appreciative. However, if he has just been given a traffic ax
k ticket he is likely to be disgruntled. What will be emphasized here are misconceptions or exaggerations Lo
b that are perpetuated about the police. =
;ﬁ. The public feels that all criminals should be caught and wonder why the police are not doing more. )
& Police make arrests in about twenty percent of ail reported property crimes., Even homicide offanses O
& result in an arrest about eighty percent of the time. We should recognize, however, that we cannot o
it expect the police to make an arrast for every crime that is reported to them. It is an impossibility. it is o
1 like expecting Hank Aaron to hit a grand slam homerun every time he comes to the plate. (Obviously he A
cannot hit a grand slam homerun if there is no one on base, but neither ¢an the police make an arrest |
! ifthey canfind no evidence to identify the offender). o
i Corruption ard Full Enforcemant. The police are often charged with lack of professionalism.
& This charge usually comes to light when accusations of brutality and police corruption are made. Police A
% work is an dccupation in which both brutality and corruption are possible. There are instances whan »
?‘\ criminal prosecution of police officers must be instituted, However, it is improper for the public to 3
g(; believe that all police officers are brutal and corrupt. One of the conclusions drawn by the National &
& Advisory Commission on Civil Disorders was that, given the nature of their job. thay were surprised ¢
;ff} that there was not more police brutality than was found, Although corruption does exist for seme indi- x
vidual policemen, there is no evidence that it is a common occurrence in police departments throughout X
3 the country. 5
: Finally, the police are criticized for not enforcing the law fully. If every drunk is not arrested, if L
4 every gambling operation is not closed down, and if all prostitutes are not run out of town, many fesl -
i that the potice are not doing their job. This view, that all laws should be enforced to the lstter, is not oply -
3 impractical but impossible. There are three reasons for not enforcing the law to the letter: {1) The police =
i§ have neither the time nor the monsy to enforce the law fully; therefore, they must emphasize the more .
I serious violations, and (2) The public doss not demand that certain violations be enforced. For ex- -
{g ample, speed laws may not be stringently enforced because most peopls may not care if they are fully ;
it enforced. (3} The public demands that certain laws not be enforced. In many parts of the country. &
: gambling is done freely without fear of arrest because large segments of the public demanded that
¥ they be allowed to gamble. It was through this type of action that Prohibition was.ended -- as large
!2;‘ segments of society demanded that the police not enforce the liquor laws. :
£ -
& . 4
¢ . 4
i3
i £
i &
:
i *
};E; What s the Public’s View of the Court System? !-ﬂ
{3 With regard 1o the court system, the public often expresses the sentiment that the judges are
[

"coddling the criminal”, They view the court system as the place where the criminal i1s going to be

.
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punished, However, they do not feel that the sentences given by the judges are severe enough. And,
when a defendant 1s released because his Constitutional rights had been violated, it is seen as a mis-
carriage of justice. The problem hes in the differing attitudes of the public-and the judge, The judge
must accept the premise that a defendant is innocent unul proven guilty. Many times the public tends
to believe that because a parson has bsen arrested he must be guilty. Disagreement with the judges
can be a source of frustration for the public. The reason for this is that of all parts of the criminal justice
system, the judiciary is probably the most immune to criticism.

Whatls the Public’s View of Corrections? .

The public’'s view of corrections 1s likely to be distorted because most citizens have never been
instde a prison, Unt! recently, the idea of building prisons has been to build prisons in rural areas so F
that they would be out of the sight of the public. Prisons were established as places for punishment in
order to teach the criminal that "crima doss not pay’. In the past hundred years, however, we have been
trying to utilize prisons as places for rehabilitation and training. The public is troubled when offenders
come out of these "rehabilitation” institutions and return to a life of crime.

TS

=5

The claim is sometimes made that the prisons are "coddling the criminals”, also. The prisons must
be coddling them because criminals are not being taught that crime does not pay. Furthermore, use of
probation and parole are becoming much more widespread. Society expects to be protected from crim-
inals. On the other hand. the courts and correctional officials are attempting to keep the criminal in the
community rather thanlocking himin prison where society will be protected. :
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Obviously, the criminal justice system has not found the solution to offender rehabilitation. How-
evaer, the fact that approximately fifty percent of all criminals in prison have been there before,
should Indicate that prisons are not a very effective solution. In the short run, society is made safe by
the imprisonment of offenders. However, in the long run, society may be in greater danger because when
the offender 1s released he is more likely to have become a hardened criminal for the rest of his life,
than if he had received probation or parole quickly, Although some probationers and parolees do com-
mit crimes while under supervision, these crimas are often of a minor nature.

Two baslic views. The public’s view of the criminal is centered around two basic viewpoints.
The “majority” view has the perception that criminals are dangerous, hardened, committed to a hfe of
crime, and In general “bad”. This perception is based more on the mass media (newspapers. tele-
vision, movies) than on first hand experiences. It 1s the murderer, the rapist, or the drug pusher that
1S more likely to gain newspaper headlines and television coverage, Consequently, for many, all crim-
inals 1s that although individuals have violated the law, they are not basically "bad”, but that they do
have problems. Many crimes are committed our of need: a man steals because he needs money to
against property 1s different from one who commits against the person. The middle class “white collar”
offender is different from tha lower class criminal Criminale who commit violent crimes (murder, man-
slaughter, rape, robbery, and aggravatad assault) represent only about one percent of all criminal
violations in the United States. On the other hand, nearly forty percent of all criminal arrests are for
public drunkeness.

Another view. The second public view wa will call the “minority view". Their view toward crim:
inals 1s that although invidivuals have violated the law, they are not basically “bad”. But that they do
have problems. Many crimes are committed out of nesd. A man that steals because he needs money to
buy food to feed his family. Statistics suggest that with unemployment rates increasing in 1874, the
crime rate is also increasing. The minority view is not saying that the cruninal is justifted in commit-
ting crimes, rather they are saying that there are other factors {o consider when viewing crime rates.
If we expect individuals to live within the law, then we must provide means for them to earn an honest
ving. Is it reasonable to expect an individual to sit back and starve to death because he cannot get
ajob?

Whet Kind of a View s Readed?

One crniminologist has suggested that perhaps the only real ditference between the criminal and the
non-criminal 1s that the non-criminal has not been caught for his crimes. This proposition may not be
too far from the truth. Various surveys where the individual will answer questions on an ancnymous
questionnaire find that the majority of persons will admit to having committed at least one offense in
the pastyear for which they would have been sent to jail,

In ganeral, the public's view toward the criminal justice system and the criminal are, in a large part.
affected by what they read and what they see on television. Television series often tend to glamorize
law enforcement, make it appear that the police always catch their criminal, and that the criminal 1s also
a "public enemy number 1", The real world of law enforcement and criminal justice has httle similarity
to these dramatizations. Unfortunately, large segmaents of the public do.noti realize this, Consequently,
they expect the real world criminal justice system to be as effective as the make-believe world of tele-
viston,

What are Some Viewpointe from Criminal Justice Personnael?

The police are often critical of the court system and of the correctional system for “coddling the
criminals”. The police often feel that they have gone to a great deal ot trouble to apprehend the crim-
inal so that he can be “put away". It sometimes appears to law enforcement personnel that the court
and correctional agents are putting the criminal right back on the street. Court officials are often critical
of law-enfarcement because of their unprofessional conduct in the execution of their duties. When the
police fail to follow official procedure this results in the court releasing criminals from prosecution.
Correctional officials are often critical of the courts for sentencing some individuals to prison terms
when sometimes 1t weuld be a propar alternative to consider a different sentence. Within the correc-
tional system there are major differances of opinion concerning the handling of offenders. The custodial
officials are 1n conflict with the "treatment” officials because many rehabilitation programs create
custody problems. In a similar fashion, the "treatmant” staff argue that rigid custody standards make
1t impossible to offer rehabilitation programs to a large number of inmates. The confhicting philosophies
that exist In the ¢riminal justice system are likely to continue to exist unti} the system, as a whole can
agreeonasingle approach to the criminal and his problems.
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Cartoon entitled "What Does Law Mean to Yout' was removed to conform with
copyright laws.
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Doos tho Fublic Raeally Cara?
Persons in the criminal justice system view the public as being apathstic about the dilemmas related

to solving the crime problem. The public wants crime stopped and they want the criminals off the
streets. but they are viewed as being unwilling to do anything to help the police, the courts, or the cor-

rectional systems. Citizens who are witnesses to crime often refuse to testify against the criminal [ :
because they do not want to become involved. Often victims of crime are unwilling to report crimes to A
the police because their loss is covared by insurance. Employers frequently refuse to hire ex-offenders.
Il no one will hire the ex-offender, then how can we expect him ever to become a productive ciizen
again? Citizens have come to befieve that the sole responsibility for law enforcement is with the police.
Without the support and cooperation of the public, no aspect of the criminal justice system can be effec-

tive in crime control.
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Not all citizens, however, are apathetic. More and mors individuals are volunteering their time te

assist police in crime prevention programs, to work with juveniles to keep them out of the juvenile court,

) and to work with correctional agencies as volunteer probation officers and as counselors and teachers

N in prisons. This type of assistance helps the cnminal justice system to operate at less cost and more 1m- 2

portantly, it gives the citizen a greater understanding and appreciation of the magnitude of the problem !
involved in crime prevention and the rehabilitation of offenders.
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Two professional viaws. Professionals in the criminal justice system hold a wide vanety of view-
points about crire and criminals, One can find persons who are sympathetic to the criminal and his pro-
blems as well as persons who have no sympathy for them. Let us examine two extremes. On one ex-
treme there 1s the "Principle of Least Eligibihty”. Persons holding this view 4rgue that cnminals who ]

Badts

have rejected society and its norms should be the “least eligible” to receive the services that society has 4
to offer. In othwr words, why should we spend money trying to rehabiinate criminals when we could d
spend that money on people who daserve it more? On the other extreme there i1s the “Principle of Great- :

L3

est Ehgibilty”. This principle states that criminais should be given all of the resources that scciety

has to offer in an attempt to make them productive citizens. That individuals have become crimwnal ,
isindicative of the fact that they need more heip than non-criminals. !r }
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The majority in the criminal justice system probably fall somewhere in betweel, these two extremes
mentioned above. Since these workers come into contact with criminals, they are much less hkely to
stereotype criminals. People within the system make professional judgments regarding the nature of
rehabilitation. At the same time they can see others who cannot or will not be rehabilitated. Not all
offenders are visualized as being hardened criminals. But neither are they a!l seen as being a “vicum”
of unfortunate circumstances. Some people that are sent to prison should be there. What s your
feeling toward drunkenness?

Whatare Viewpoints of the Criminal?

Most criminals have httle respect for the police. The criminal basically dislikes the policeman be-
cause he 1s the one that iniially deprives the criminal of his freedom. Charges of police brutality and
police corruption represent only a small part of the real issue. To the criminal the police represent the
“square” side of hfe. Were it not for the police most criminals would never be caught. Even if the police
were the most polite, courteous, and respectiul people in the world, the criminal still would not
ike him. This dislike 1s not usually a personal thing, however. The criminal has a disdain for the police-
man because of s role or his job. It is the similar fesling that \wo rival schools have for each other

The attitude of the criminal toward the court system is somewhat more subdued. Since many recent
Supreme Court decistons have restricted certain police practices, criminals tend to be less critical of the
court system. Most cniticisms against the courts appear to revolve around the issue of disparity In sen-
tencing. The judge. you will recall, has the authority to sentence. The attitude of the criminal toward
the police was impersonal: all cops are disliked. With judges, this attitude may bc different. Judges

develop reputations as being either lenient or harsh, fair or unfair. Thus, some judges will be liked by

thetriminal while others will be hated.

Criminals have the greatest amount of contact with persons in the correctional system. The custo-
dial officer (guard) 1s the most visible symbol of authority and is the most disliked agent in the system.
Their feelings toward the rehabilitation staff riiay either be negative or positive. The criminal 1s unhappy
about being sent to prison. From his standpoint, he is the victim of an unjust society. Even though most
criminals plead guilty in court, they will still go to prison claiming they are innocent and were
“framed”. Inmates feel that their freedom should not be taken from them. Furthermore, since 1t (s
society that has erred. not the criminal, there is no need for rehabilitation. As long as this view is
maintained, any hope of behavior change is unlikely. To the criminal, imprisonment is all-a part of a
~onspiracy by the government to eliminate him and everyone like him who has different attitudes and
values from society. This view s especially common among the “political” criminals.

Crniminals who have been placed on probation or parole are likely to be unappreciative of the super-
vision that they are receiving. The probation and parole officer are more ikely to be viewed as “just
another policeman” rather than as counselor who would truly attempt to help him solve his problems.

These perceptions by criminals of people in the criminal justice system are not necessarily heid by
all enirminals. The major exception might be the professional criminal. The professional criminal i1s one
who sees crime as a life's work, and he strives for excellency at what he does. Counterfeiters, con artists,
sale crackers would be examples of professional cririnals. Being professional they realize that getting
caught and being sent to prison is an “occupational hazard”. If they continue in their profession sooner or
later they are probably going to be caught. Because of thls perception, the professional criminal 1s
more likely to accept people in the criminal justice systern for what they are -- professionals too, but in
adifferent profession

VIEWPOINT ON TRUTH

Whatis the bond betweon evidence and truth?

Through our system of criminal justice we attempt to determine the truth when a crime has been
committed and on that basis punish those responsible. It is to this end that we require our law enforce-
ment agencies to follow specific procedures in the investigation of crime. For example. police are not
supposed to beat a8 suspect to get a confession. Rather their duty s to use their ability to uncover the
facts of a crime without violating the suspect's Constitutional rights. A jury hears both sides of a story
when a suspect 1s being tried for a2 crime bacause this process assists in protecting the rights of the ac-
cused, also It 1s the duty of the jury to decide the facts of the case. In this system.there I1s ultimately
no guarantee that wewtll always arrive at the truth. Can you thirk of a better way?
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Why Is it difficult to dotermine the truth?

it s difficult to determine the truth of any past event whether it is a crime cr any other activity.
Because of this problem we must rely on other people to recount details of the event. Then an attempt
1$ made to reconstruct the situation as it was when the event occurred, Because we are not viewers of
sports-events on television we do not have the aid of “instant replay” to help us to determine the truth
of a past event. Even in a casual setting two people may witness the same event and yet they may "see”
it differently. This is to say that if both people ware 1o recount the same avent the resuit might be two
different versions of what happened. A jury faces a similar problem when it sits in judgment of the
accuied. The seriousness of the problem is much greater, of course, because the accused has much more
atstake, .

When we consider the concept of truth in our system of criminal justice it is evident that it ts not an
absolute truth. In most cases absolute truth, it seems, would be all but impossible to a¢hieve. But, if
this 1s so, surely we must ask what level of truth, if thare are levels of truth, we will accept as just. It

v would also seem important to determine howwe arrive at an acceptable leve! oi the truth.

We rely upon a jury of twelve people to decide the truth about the guilt or innocence of a person
accused of a cnime."A jury is made up of twelve peers of the accused. In other words, the facts of the
. case are determined by twelve ordinary people. The setting for presentation of the facts is an adversary
proceading. A government prosecutor presents evidence against the accused and the accused prasents
evidence in hts favor either in person or through a fawyer. it is the duty of the judge to make sure that
only evidence dealing with the case at hand is presented during the trial. After the presentation of evi-
denrc\?. it is the duty of the twelve jurors to decide on the basis of the weight of the evidence where the
truth lies.

What rre some of the written rules which provide for obtaining tho truth?

The manner 1n which we arrive at the truth 1n a criminal procesding says much for the kind of
truth we will accept. We demand that truth haveé a basis in fact. And we place our confidence in twelve
ordinary people, like ourselves, to decide the truth after hearing evidence from both sides.

Thisistaken fromthe Texas Penal Code:
2.01."Proof Beyond a Reasonable Doubt.”

All persons are presumed innocent and no person may be convicted of an offense unless each
~lement of the offense is proved beyond a reasonable doubt. The fact that he has been arrested.
ﬁonhmlad. or indicted for, or otherwise charged with, the offense gives rise to no inference of guilt at

1stnal. ’

Note that this statute requirgs that proof must be beyond a reasonable doubt before a person is
guiity of a crime, before he or she may be convicted of that crime. This is typicel of the kind of proof
required by most states for conviction of a cime. Does it seem to you that this is a good standard for : i
determining the guilt of a person? Why did they not write the law to say that a jury must be absolutely i
certain of the truth before it finds a person guiity of acrime?

Do you have confidence that a jury in our system of criminal justice will determine the truth when
a crime has been committed? Can you think of a better way for determining the gult or innocence
of a person? The jury did not always exist in the form that it does today nor did 1t follow the same
procedure for arriving at the guilt or innucence of a person. This is how Winston Churchill in The Birth
of Britainndescribes the evolution of the jury to the institution that we know today:

“"The modern jury which knows nothing about the case till itis proved in court was

- slowincoming. The processis obscure. A jury summonaed to Westitnster from distant
parts might be reluctant to come. The waywas long. the roads unsafe, and perhaps only
three or four would arrive, The court could notwait. An adjournment would be costly. To
avoid delay and expense the parties might agree toraly on a jury de circumstantibus, a

- jury of bystanders. The few jurors who knew the truth of the matter would tell their tale to
the bystanders, and then the whole body would delivar their verdict. In time the jurors
withlocal knowledge would cease to be jurors at all and hecome witniesses, giving their 3
evidenceIn open courtto a jury composed entirely of bystanders. Such, we may guess, or {
something like it, was what happened.”
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APPENDIX A
FEDERAL AUTHORITY
OVER CRIMINAL PROCEDURE
UNITED STATES CONSTITUTION

i i

Amsndment I: Congress shall make no {aw respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; ¢ the right of the people
* peaceablyto assemble, and to petition the Government for aredress of griavances.

B BB 3 I

Ameondment IV: The right of the people to be secure in their persons, houses., papers, and effects,
against unrossonable cesrches and asoaizures, shall not be violated, and no Warrants shall issue, but

¢ upon probable cause, supported by Oath or affirmation, and particularly dascribing the place to
be searched, and the persons or things to bo aeized.

Amandrnont V: No person shall be held to answer for a capital, or otherwise infamous crime, unless on
a presentment or Indictment of a @rand Jury, except in casas arising in the land or naval forces, or in
the Militia, when in actual service in time of War or public danger: nor shall any person be subject for
the same offense to be twico put in Jeopardy of life or limb; nor shall be compelled in any criminal
case 10 be a witheao agalnst himsel!, or be deprived of life, liberty, ot property, without duc procoas T
of law: nor shall private property be taken for public use, without just compensation,

s

Amoendment VI In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartizl jury of the State and district whorein the crime shall have been committed, which
district shall have been previously ascartained by law, and to be informed of the nature and cause of
the accusation; &ng to be confrontod with the witnaesaes against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Aasistance of Counsel for his dofense. !

DI R A PR TR )

- Amendment VIl In Suits at common law, where the vaiue in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined
inany Court of the United States, than according to the rules of the common law, .

Amandmont VIl Excessive ball shall not be required, nor excessive fines imposed, nor cruel and
unusuali punishments inflicted,

e Bt R i s

Amondment XIV: All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the Unitad States: 1'or s
shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to ‘ 3
any personwithinits junsdiction the equal protection of the laws,
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APPENDIX C
GLOSSARY OF TERMS

- The judgment of the court concerning innocence or guilt.
- Tobring a defendant to the court to charge him formally with a criminal violation.

- Historically a group of men from a community selected to tell the English king
of crimes occurring in their area.

- A person usually having a law degree, who is employed in preparing . managing.
and frying cases inthe courts.

- A prison philosophy which aliowed inmatas to work together in “congregate
workshops” during the day, and kept them in isolation cells at night.

- A person who, for a fee, will put up enough money to enable a person to get out
of;allon bail.

- Monay or other valuables which are used to procure the release of a person under
arrest pending his trial.

- A document that goes from the prosecutor’s office to a judge which gives evi-
dence that a person has committed a criminal offense. This is a technique that can
be used instead of going to the Grand Jury.

- A conflict between two parties in which blood shed by one party demands that an

equal amount nf blood be shed by the other party. (viz, the feud between the Hat-

fields and the McCoys.)

- The process whereby inform>tion about a parson is obtained prior to placing him
in jail, Thisis thefirst administrative record made of an arrest.

- Generally, breaking and entering a building with the intent to commit a felony
offense.

- Any offense which carries the death penalty.

- The process whereby a citizen can apprehend and detain any person who has
committed a crime, The citizen is limited, however, in the conditions under which
he may exercise this power.

- Early English name for constable, a person hired to aig the shire-veeve (sheriff).

- In English history. 2 mseting of members of a community to listen toanaccused
person's friends. If the community belisved his friends, then the accused was
believed to beinnocent.

- Historically. a group of people who are elected with the responsibility of manag-
ing the county. In America the county court may or may not have the authorty
torule oncriminal matters.

- Any actwhich is prohibited by the criminal statutes.
- A view which argues that the best way to control crime is to do everything pos-

sible to catch and imprison criminals, even if it means violating their constitution-
alrights. _
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Criminal - Anyonewho has been convicted of a criminal offense.

Pheds
A

Cross-examination - Cross-examination is the process where an attorney. in court, will question the
witness of the other attorney. '

AR T
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Decriminalization - The removal of criminal penalties for acts previously defined as being criminal.
Defendant - The person who has been charged with a criminal act.

Definite Santance - Anysentence which is for anexactperiod of time (for example five years).

Deliberation - Thatpartof thetrial inwhich the jury decides the verdict.

Delinquent - A juvenile who has been found guilty of a criminal offense. In some states it may
alsoinclude anyjuvenile who has committed a “status” offanse.

Deterrenco - One of the purposes of punishments which seeks to prevent crime by creating
fear of sanction.

Discretion - The freedom to make decisions, the freedom to choose between two alternative
courses of action.

Disparity - Inequality. the treating of two equals in different and unequal ways.

Due Process - A view which argues that the best way to contro! crime is to protect all of the

RModal constitutional rights of the individual so that the individual can come to respect
thelawand thelegal system.

Exorcism - The process of casting out deviis.

Felony - Generally. a serious criminal offense which carries a possible sentence of more

thanonevyear.

GrandJury - A group of usually eighteen or more people who determine if evidence is suf-
ficient to believe that there is "probable cause” to believe that the accused com-
mitted acrime.

Halfway Houso - An institution set up as a "bridge” between the prison and the community, which
allows inmates a great deal of freedom in order to prepare them for hfe in society.

} Indofinite - A sentence which has a maximum and a minimum range. but no exact length of
& Santenco incarceration. Forexample, a sentenceof 1 - 10years.
% Indeterminate - A sentence which has no length stipulation at all. For example, a sentence of one
. g Sentence daytolife.
b
o ¥
- 9 Indictmont - An accusation in writing presented to the Grand Jury, charging that a person ha .
3 R violated the law. . ‘ ,3
. 5
i . : _ 2
} Ingquisito - An investigation, in French history. to sattle disputes that existed among the roval gé
3 . lords. %}
Jall - An institution to hold those individuals awaiting trial, and to hold those individ- §§
vals serving sentences of one year or less. “:
;y? . .“
Juratas - An investigation, in French history, to settle disputes refating to the public order.
A Fromthe “juratas” we get the English term “jury”.
éﬁ‘ Jurisdiction - A geographical area in which a law enforcement agency or court has authority to
4] exercise power, '
‘; Law - A set of rules relating to external conduct, enforced by external force laid down
W by the state. and applied to every citizen aqually.
i
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Magistrate - A judicial official with the authority to hear minor offenses. The term Justice of

U

S

TR
4.,;:4;,3?&?‘::3'

s

the Peace is oftan equivalent term.

S

[Jisdamoanor - Generally, any criminal offense whuch ¢drries a possible sentence of one year or i
less. . it
Ovarcriminali- - The belief that many people are being iabeled criminal bacause of too many laws. ol
zntion For example, many people believe that public drunkenness should not be a crim- S
inal offense.
Parole - Release from prison under the supervision of an officer of the state, under condi-
tions, subjectto revocation.
Ponnsyivania -'A prison philosophy which believed that the best way to rehabilitate criminals
Plan was to imprison them and subjact them to total isolation from all other criminals.
o
Plea - The agreement to plead guilty to a criminal offense in return for a reduced sen- x
Bargeining tence or other "considerations”. £
Prailminary - That stage of the criminal justice process where the prosecuting attorney presents
Mearing enough evidence to the judge to convince him that the accused is probably guilty
ofacrime.
Principlo of - The belief that if a person accused of a crime can perform a dangerous act with-
the Ordaeal out harm thun he must be innocent of the charge because God would not allow an

innocent person to be harmed.

Prison - An institution created to house criminals who have been convicted of serious of-
fenses (felonies).

Priconlzation - The process whereby the inmate begins to learn the way of life and norms of other
inmates.
Probation .. - A sentence in which the judge allows the criminal to remain free, but under the

supervision of the state.

Prosacutor - The attorney for the state who presents the evidence against the defendant in
court.
Rehabilikation - To restore the procass whereby undesirable behavnor patterns are changed into

desirable ones.

Relezsson -A practicé in which a person with a good background can be released from jail,

Recognizanco pending trial, without bail.

Sentence - The punishmant that‘is handed down by the judgs.

Shire - Ageographical areain England, similar to our “county”,

Shire-reove - The chief law enforcement officer in each English "shire”. This is the forerunner
of "sheriff”,

Status Offonse - Those acts which are defined as illegal for juveniles but not for adults. For exam-

ple, drinking alcoholic beverages.

Tithing System - In English history, a system of self protection where groups of ten families would
join together and the head of each family was responsible for the behavior of
all the membars of his family.

Trial - That part of the criminal justice systam in which the innocence or guilt of the
defendantis determined,

Vicemones - InEnglish history, a traveling judge.
62
000743




Eoxd
ke

s

o P
et 43

O

s

TP

R ESDYTER AR

e

EROET

A

e %

3

Py

S

T A

APPENDIX D

Magna Charta

More than seven hundred years have passed since that dramatic moment in 1215 when a group of
botd Engiish barons, determined at any cost to limit the power of King John, forced him to sign the
Magna Charta. This ancient document, brittle and yellow with age, has been preserved as a pricelass
treasure, cherished not only in England. not only in the Western World, but by all men everywhere who
beheve that only under law can men be truly {ree.

In the Great Charter, the king agreed to certain limitations on his powers. Although the document
did not protect the common people, it did represent.a milestone in the history of human rights, for it
served as a precedent for the growth of constitutional govarnment. Evidence of how greatly American
thinking was influenced by this document can be found in an examination of its provisions for due
process of law, freedom of movement, and taxation only with the consent of the legislature.

June 15, 1215

John, bv the grace of Gcd, King of England, Lord of Ireland. Duke of Normandy and Aquitaine, and
Earl of Anjou: to his archbishops, bishops. abbotis. earls, barons, justiciaries {royal judiciary officers),
foresters, sheriffs, governors, off:cers and to all bailiffs {sheriff's deputies), and his faithful subjects --
Greeting.

Know ye, that we. in the presence of God, . . . haveconfirmed{given assurancae), for us and our heirs
forever:

1. That the English Church shall be free, and shall have her whole rights and her liberties inviol-
able (sale fromsudden change):...

We have also granted to ali the freemen of our kingdom, for us and our heirs forever, all the under-
written hberties, to be enjoyed and held bv them and by their heirs, from us and from our heirs. ...

12. No scutage (tax for military purposes) not aid shall be imposed in our kingdom, uniess by the
common council of our kingdom; excepting to redeem (ransom) our person, 1o make our eldest son a
knight, and once to marry our eldest daughter, and not for these unless a reasonable aid shall be de-
manded. ...

14, And also to have the common council of the kingdom, we will cause to be summoned the arch-
bishops, bishops, abbots, earls, and great barons. individually by our letters..

38. No bailif, for the future, shall put any man to his law upon his own snmple afurmanon. with-
outcredible witnesses produced for that purpose.

39, No freeman shall be seized, imprisoned, dispossessed (deprived of his land), out lawed, vr
exiled. or in any way destroyed: nor will we proceed against or prosecute him except by the lawiul
judgmentof his peers (equals), orbythe law of the land.

40. Tononewillwe sell, to none will we deny, tonone willwe delay right orjustlde.

41. All merchants shall have safety and secunty in coming into England, and going out of Eng-
land and i staying in and traveling through England. as well by land as by water to buy and sell. without
any unjust exactions {demands), according 1o ancient and right customs. excepting in the time of war,
and if they be of a country at war against us; and if such are found in ocur land at the beginning of a way.,
they shall be apprehended {arrested) without injury 1o their bodies and goods until 1t be known to us or
to our Chief Justiciary how the merchants of our country are treated who are. found in the country at
war against us; andf ours be in safety there, the others shall be in safety incur land.

42. I shall be fawful to any person, for the futurse, to go out of our kingdom., and to return,
safely and securely by land or by water, saving (presarving) his allegiance to us, unless it be In time
ofwar, for soma shortspace, for thea common good of the kingdom, ..
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§ 60. Also all these customs and liberties aforesaid, which we have granted to be held in our king- -
< dom, for so much of it as belongs to us, all our subjects, as well clergy as laity (nonclergy. o laymen),
g shall observe toward their tenants as far as concerns them. .. :

;*e 63. Whaerefore our will is, and we firmly command that the Church of England be free, and that
] the men in our kingdom have and hold the aforesaid liberties, rights. and concessions, well and in peace,
u freely and quietly, fully and entirely, to them and their heirs, of us and our heirs, in all things and places
ks ~ forever, as is aforesaid. It is also sworn, both on our part and on that of the barons, that all the afore-
§§ said shall be obsarved in good faith and without any evil {ritention. ... .

i .

% Given by our hand in the meadow which is called Runnymede, between Windsor and Staines, this
i 156th day of June. inthe 1 7thyear of our reign. '
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