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ACQUISITIONS 
--A report prepared by the 
Colorado Advisory Committee to the 
U.S. Commission on Civil Rights 

ATTRIBUTION: 

The findings and recommendations 
contained in this report are those 
of the colorado Advisory committee 
to the United states Commission on 
Civil Rights and, as such, are not 
attributable to the Commission. 

This report has been prepared by 
the State Advisory Committee for 
submission to the commission, and 
will be considered by the Com
mission in formulating its 
recommendations to the President 
and the Congress. 

RIGHT OF RESPONSE: 

Prior to publication of a report, 
the State Advisory Commi tbi.;~e 
affords ~o all individuals or 
organizations that may be defamed, 
degraded, or incriminated by any 
material contained in the report an 
opportunity to respond in writing 
to such material. All responses 
received have been incorporated, 
appended, or otherwise reflected in 
the publication. 
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LETTER OF TRANSMITTAL 

COLORADO ADVISORY COMMITTEE TO THE 
U.S. COMMISSION ON CIVIL RIGHTS 
June 1976 

MEMBERS OF THE COMMISSION 
Arthur S. Flemming~ Chairman 
stephen Horn, Vice Chairman 
Frankie M. Freeman 
Robert S. Rankin 
Manuel Ruiz, Jr. 
Murray Saltzman 

John A. Buqgs~ Staff Director 

sirs and Madam: 

The Colorado Advisory Committee, pursuant to its respon
sibility to advise the Commission concerning civil rights 
problems in this State, submits this report on the acces
sibility of the legal profession in Colorado to minorities 
and women. Through its investigation the Advisory Committee 
concludes that although progress has been made, there are 
significant obsta~les in the primary and secondary 
educational system, in the law schools, and in the bar 
examination" which militate against Colorado minorities and 
women becoming licensed attorneys. 

utilizing statistical data and interviews with students, 
faculty, and persons from the colorado Supreme Court as well 
as· from other agencies associated with the legal profession" 
the Advisory Committee examined difficulties encountered by 
minori.ties and women at the professional education level and 
in the bar examination. The following are among the more 
important findings resulting from the study: 

Despite recruitment efforts the lack of minority 
and female faculty members and administrators is a 
serious problem at the Universities of colorado 
(C. U.) and 'nenver (D. U.) Law Schools. 

The 1974 memorandum from Peter H. Holmes, director 
of DHEW's Office for Civil Rights, is misleading 
in that it conveys the impression that affirmativE 
action will lead to selection of "less qualified" 
women and minorities. 



Negative attitudes based 'on race and sex mani
fested by some faculty members at both C.U. and. 
D.U. Law Schools are damaging to student 
performance. 

The amount of financial aid available to minority 
students in law school is less than adequate and a 
severe' handicap in some cases. 

Recommendations which seek to improve mechanisms needed to 
change the present situation are addressed to State and 
Federal agencies. They concern such areas as affirmative 
action programs, grievance procedures, course requirements v 
financial aid, the bar examination, and standardized ,testing 
procedures. 

We urge you to endorse these recommendations. At the 
Federal level we ask you to press the u.S. Department of 
Health, Education, and Welfare to revise the "Holmes 
memorandum" so that enforcement of civil rights statutes and 
Executive orders in institutions of higher education will 
conform to guidelines in the Department of Labor's Revised 
Order No.4. The Advisory Committee also asks that the 
Commission undertake a study to evaluate standardized tests 
formulated by the Educational Testing Service, including the 
Law School Admission Test, in order to determine possible 
cultural bias. 

Respectfully" 

/s/ 

GAY E. BEATTIE 
Chairperson 
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THE UNITED STATES COMMISSION ON CIVIL RIGHTS 

The United States Commission on Civil Rights, created by the 
civil Rights Act of 1957, is an independent, bipartisan 
agency of the executive branch of the Federal Government. 
By the terms of the act, as amended, the Commission is 
charged with the following duties pertaining to denials of 
the equal protection of the laws based on race, color, sex, 
religion, or national origin, or in the administration of 
justice: investigation of individual discriminatory denials 
of the right to vote; study of legal developments with 
respect to denials of the equal protection of the law; 
appraisal of the laws and policies of the United States with 
respect to denials of equal protect~on of the law; 
maintenance of a national clearinghouse for information 
respecting denials of equal protection of the law; and 
investigation of patterns or practices of fraud or 
discrimination in the conduct of Federal elections. The 
Commission is also required to submit reports to the 
President and the Congress at such times as the Commission, 
the Congress, or the President shall deem desirable. 

THE STATE ADVISORY COMMITTEES 

An Advisory Committee to the United States commission on 
Civil Rights has been established in each of the 50 States 
and the District of Columbia pursuant to section 105(c) of 
the civil Rights Act of 1957 as amended. The Advisory 
Committees are made up of responsible persons who serve 
without compensation. Their functions under their mandate 
from the Commission are to: advise the Commission of all 
relevant information concerning their respective States on 
matters within the jurisdiction of the commission; advise 
the commission on matters of mutual concern in the 
preparation of reports'of the commission to the President 
and the Congress; receive reports, suggestions, and 
recommendations from individuals, public and private 
organizations, and public officials upon matters pertinent 
to inquiries conducted by the State Advisory Committee; 
initiate and forward advice and recommendations to the 
Commission upon matters in which the Commission shall 
request the assistance of the State Advisory committee; and 
attend, as observers, any open hearing or conference which 
the Commission may hold within the State. . 
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I. INTRODUCTION 

Underrepresentation of minorities and women in the 
legal orofession prompted the Colorado Advisory Committee to 
the u.s. Commission on Civil Rights to inves,tigate barriers 
to that profession in the State. obstacles working against 
minorities and women who wish to enter the ~egal,profession 
arise from a complex of social, cultural, and educational 
factors. perhaps the most difficult barrier confronting 
minorities is the primary and secondary educational system. 
This institution through discriminatory teaching and unequal 
education dictates how many of them will fail to graduate 
from hiqh school, thus preventing them from going on to 
college and professional schools. 

Numerous studies, have shown that no other publ.ic 
ins,titution exerts as much infl,uence over a person 0 s life as 
the public educational system. Early and subsequent success 
or failure within school dictates the amount of education 
one attempts to master. If the students are minorities, 
their probability of experiencing early failure within the 
educational system is greater than it is for nonminority 
students. For example, a U.S. commission on Civil Riqhts 
study entitled The Unfinished Education 1 shows that for 
every 10 Mexican American students entering first grade only 
6 will qraduate from high school. The educational system 
fails to qraduate 40 percent of all r<1exican American 
students nationally, and in Denver the median educational 
level for Mexican Americans in 1970 was 10.2 grades. 
compared to 12.1 for whites. statistics provided by the 
Census Bureau show that, despite recent reported gains, the 
educational system does only slightly better with educating 
blacks, whose median educational level is 10.0 nationally 
and 12.0 in Colorado~ 

Minority students spend 6 hours each weekday until they 
are at least 16 ";,1ears old in a school environment which may 
not be conducive to learning if any of the following 
conditions prevail in their school: lower teacher expecta
tions for minority students compared to white students; 
exclusionary curricula which do not recognize or teach about 
the positive aspects of minority' students' cultural 
backgrounds; and negative teacher and counselor attitudes, 
which during classroom interaction convey that minorities 
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are intellectually inferior to whites and belong in 
vocational as opposed to professional careers. Given the 
above conditions, which the u.s. commission on Civil Rights 
has shown still exist in many schools, it is no wonder that 
many minorities do not graduate from high school or enter 
coll ege. 

The problems which have traditionally excluded women 
from the legal profession are substantially different from 
those of minorities. Women generally excel within the 
educational system, doing much better than their male peers 
in some subjects such as literature. As a group they have 
been socialized by their families, churches, and other 
institutions to be quiet arid to achieve academically. The. 
educational system also acts as a socialization agent and in 
so doing transmits many cultural and social attitudes which 
limit the career aspirations of young women students. The 
damaging values transmitted are generally those that 
stereotype women as being passive as opposed to assertive 
and therefore not emotionally suited for the legal 
profession. They are encouraged and counseled into entering 
traditional women's fields such as nursing, teaching, and 
social work but rarety law. Some teachers may have inter
nalized these stereotyped images of women in our society and 
concluded that their female students are not bright enough, 
logical eno\~qh, or assertive enough to pursue a career in 
law. The above is only one example of many complex social 
and cultural factors which operate to discourage women from 
becoming lawyers., There are few in the legal profession 
because they are counseled away from that field. 

In the mid-1960s, institutions of higher learning bega.n 
to realize that minorities and women had to overcome a 
myria,d of cultural and social obstacles to obtain equal 
educational achievement. Administrators and faculty 
attempted to alleviate the problem at the higher educational 
level through affirmative action programs in the admission 
of minorities at the undergraduate, graduate, and pro
fessional school levels. within the legal profession, 
organizations like the American Bar Association and the 
Association of American Law Schools encouraged the 
development of such programs in law schools. 

The term "affirmative action" has meant different 
things to different pe0ple. In the area of higher 
education, Marco DeFunis challenged the University of 
Washington's affirmative action program,for law school 
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because he was not admitted although minority students with 
lower undergraduate grade point averages (UGPA) and lower 
Law School Admission Test scores (LSAT) were admitted. 
DeFunis was allowed to attend law school while his lawsuit 
was litigated. In the spring of 1974, the u.s. Supreme 
Court dismissed the DeFunis suit, stating that,it was moot 
because he was about to graduate from law school. 2 A similar 
lawsuit, the Bakke case, is presently being litigated in 
California. 3 Bakke charged that the University of 
California-Davis Medical School's Task Force program, which 
admits minority student.s, is unconstitutional. The lower 
court upheld Bakke in his contention that the program itself 
was unconstitutional and violated the equal protection 
clause '.;If the 14th amendment. The university has appealed 
the ruling, but the final decision on the issue may be years 
away. 

The DeFunis case is moot, but the issue of how to 
alleviate the effects of unequal educational opportunities 
for minorities and women is not. Mos,t law schools 
throughout the nation still have affirmative action programs 
in admissions for minorities. Generally, programs 
throughout the nation recognize that they may admit some 
minorities who have lower UGPAs and LSAT scores than their 
competitors but are nonetheless qualified. In fact, the 
Association of American Law Schools comments that minority 
applicants who are admitted to law schoolS are qualified for 
success in law school without remedial work. It notes that, 
at the University of washington Law School, 17 of the 
minorities admitted when DeFunis was not held roughly as 
high or higher quantitative credentials than DeFunis. The 
other 20 minority applicants who were admitted had lower 
quantitative credentials than DeFunis but were still 
qualified. 

In spite of recent gains made by minorities and women 
in higher education, they still are underrepresented in law 
schools. A study entitled ,Rrofessional Fomen .§!na ~1inori tie.§ 
shows that in 1970 the total. minority student population in 
U.S. law schools was 3,609 (5.8 percent), compared to 58,550 
(94.2 percent) for the nonrninori t'y population. There were 
687 (1.1 percent) spanish-surnamed students, 277 (0.4 
percent) Asian Americans, 2,454 (3.9 percent) blacks, and 
192 (1).3 per<:::ent) Native Americans." These figures are 
especially dismal considering that minorities constituted 
approximately 16 percent of the population of the United 
states. Although national figures for minority women are 
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not available, the following examples from Colorado indicate 
that they are even less represented in the l~w schools and 

'legal profession. 

In 1970, although women accounted for 51 percent of the 
united states population, they were only 12.5 percent of 
students in law school. 5 In 1970, 5 percent of Colorado 
lawyers were women. 6 MinoriTi~s constituted 4 percent of all 
lawyers in the state, and minority women were only 0.14 
percent. 7 

within Colorado, the Universities of Colorado (C.U.) 
and Denver (D.U.) Law Schools were among the first in the 
nation to initiate affirmative action admissions programs 
for minorities. They have managed to double their 
enrollment of minorities and women over the past 10 years. 
C.U. Law School has done especially well. In addition to a 
special Academic Assistance Program, approximately 15 
percent of each entering class is composed of minority 
students. This admission rate compares favorably with the 
minority representation in Colorado's population, which is 
approximately 16 percent. This record surpasses that of 
many law schools throughout the United states. Women 
comprised 25 percent o~'7 the last few entering classes at the 
c.u. Law School. D.U. Law School has increased its minority 
enrollment to approximately 9 percent and that of women to 
about 35 percent of the last entering class. 

Despite these good efforts by law schools, barriers 
which work to exclude minorities and women from the legal. 
profession still persist. The problems that result in the 
underrepresentation of minorities and women in the legal 
profession do not begin or end with the law schools. Law 
school is but one portion of a lengthy educational and 
testing process which c.ulminates in admission to law 
practice. The last steps in the process include law school 
and passage of the bar examination. 

The person who decides on law as a profes8ion has 
already comple·ted nearly 16 years of education before 
applying for admission to law school. For most minority 
students, that educational experience most likely has been 
inadequate, discriminatory, and has left them ill-prepared 
for law school. For women, the educational process may have 
exerted pressure to divert them into other areas of study so 
that their decision to become lawyers requires high 
motivation and persistence on their part. 
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su~~essful completion of law school does not guarantee 
admission to the bar in Colorado. Only 65-75 percent of the 
applicants for each of the two annual bar examinations in 
Colorado pass and successfully enter into practice. 

This report has been prepared by the Colorado Advisory 
Committee for submission to the Commission and will be 
considered by the Commission in formulating recommendations 
to the President and Congress. The report is the result of 
an investigation by the Colorado Advisory Committee into 
access to the legal profession by minorities and women in 
Colorado. The field investigation included gathering local 
and national statistics, provided by the American Bar 
Association and similar organizations related to the legal 
profession. The Committee and Mountain states Regional 
Office staff interviewed law school professors, minority and 
women law school students, minority and women attorneys, 
Colorado Supreme Court judges, and other.interested 
persons. 8 The Committee and Mountain states Regional Office 
staff also collected information from the institutions and 
heard testimony on the subject at an open, public meeting on 
May 10, 1975. 9 
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1. U.S., Commission on Civil Rights, The Unfinished 
Education (October 1971). 

2. DeFunis v. Odegaard, 416 u.S. 321 (1974). 

3. Bakke v. Regents of University of California, 
California Superior Court for yolo County, No. 31287 
(Judgment, March 1975). 

4. Eleanor L. Babco and Betty M. V@tter, Professional 
WOill§n and Minorities (Washington, D.C.: Scientific Manpower 
Commission, May 1975), p. 36. 

5. Ibid., p. 89. 

6. U.S., Bureau of the Census, Detailed 
Characteristics--Colorado, PC(1)-D7, Table 171. 

7. Ibid., Table 739. 

8. Specific comments by the Colorado Supreme Court have 
been incorporated into this report. The colorado Supreme 
Court does not necessarily agree with the content of this 
report or the findings and recommendations. 

9. Responses by c.u. and D.U. Law School officials have 
been incorporated in this report wherever,their comments 
addressed specific issues" pages, quotations, and/or other 
material. C.U. and D.D. Law School officials do hot 
necessarily agree with the content of this report or the 
Advisory Committee's findinqs and recommendations. 
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II. ACCESS TO THE LEGAL PROFESSION IN COLORADO 

A. Background 

1. Affirmative Action in Admissions 

Law schools in the united states rely primarily on the 
undergraduate qrade pcint average (UGPA) and the Law School 
Admission Test (LSAT) when making admissions decisions. In 
addition to these quantitative factors which are 
traditionally used by schools in admissions decisions, other 
factors are considered such as: appraisals of the applicant 
by prior teachers, extracurricular activities, work or 
military experience, the undergraduate colleqe of the 
applicant, and the alumni status of the applicant or his or 
her family. In the past minority status operated as an 
exlusionary factor in admissions decisions in some schools. 1 

Since the mid-1960s, however, minority status has been a 
factor which may have been given preferential consideration 
to some degree by most law schools. 

The Association of American Law Schools (AALS), council 
on Legal Educational Opportunities (CLEO), American Bar 
Association (ABA), and Law School Admissions Council (LSAC) 
all support and justify minority admissions programs. The 
AALS takes the pOSition that: 

Effective access to legal representation not only 
must exist in fact, it must also be perceived by 
the minority law consumer as existent so that 
recourse to law for the redress of grievance and 
the settlement of dispu·l::.es becomes a realistic 
alternative to him. 2 

The association also asserts: 

The creation of such an opportunity by admission 
to law school of applicants selected in part by 
race reaches the status of a compelling state 
interest in the training of an adequate number of 
minority lawyers and would justify even the 
imposition of a quota system. 3 

The ABA states that: 
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Affirmative action programs are valid where they 
are used to redress the negative results of past 
racial discriminaTion and to correct present 
racial imbalance. 

According to the ABA, "there exists ••• a legacy of past 
governmental and societal discriminatory practices 
establishing a compelling need for affirmative action .. " such 
practices include failure to prepare minority students for 
law school, failure to provide a sound legal education, and 
failure to provide equal access to job opportunities. 5 The 
ABA in 1967 recognized that: 

the shortage of minority attorneys, resulting in 
the shortage of minority prosecutors, judges, 
public officials, governors, legislators, and the 
like, constitutes an undeniable compelling state 
interest. If minorities are to live within the 
rule of law, they must enjoy equal representation 
within the legal system. 6 

The first minority admissions programs in the country 
were instituted in 1966 at Harvard University, Cambridge, 
Mass., and Emory University, Atlanta, GaG The Ford 
Foundation sponsored such a program at the University of 
Denver college of Law the following year. Both the 
Universities of Denver and Colorado inaugurated minority 
programs in 1967. Three years later more than 79 of the 147 
ABA-accredited law schools had developed special admission 
programs for minorities. 

Because few minority students have been able to gain 
admission to law schools under traditional criteria, the 
ABA, AALS, La Raza National Lawyers Association, LSAC, and 
the National Bar Association (a primarily black 
organization) crea-ted the council on Legal Educational 
opportunities. CLEO provides "economically disadvantaged 
students ••• an opportunity to attend an accredited law school 
and ultimately to enter the legal profession." 7 The lack of 
minorities and women in law school is reflected.by their 
numbers in the legal profession, where national statistics 
indicate that in 1960 approximately 1 percent of lawyers in 
the United states were minority and 2.3 percent were women. 
At several accredited law schools CLEO conducts a summer 
institute prior to the first year of law school, which 
allows students to determine their ability to study law and 
to become accustomed to the process. 8 
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CLEO has said that affirmative action programs should 
only be instituted as long as they can be justified by 
underrepresentation of minorities; however, present 
statistics indicate a continuing need for such programs. 
According to CLEO officials, "Recent surveys reveal ~that 
scarcely 1 percent of the bar of the United states is black 
and that even greater inequities exist for other minority 
groups such as Mexican Americans, Puerto Ricans, and 
American Indians. 119 

National statistics provided by the American Bar' 
Association indicate substantial increases in the numbers of 
minorities and women attending law schools since the advent 
of affirmative action programs. ABA statistics do not treat 
minority women as a separate category. Minority women are 
counted in both the minority and female categories. In the 
fall of 1969, 68,386 persons attended law school. Of those, 
4,715 (6.9 percent) were women, 2,128 (3.1 percent) were 
black, 548 (0.8 percent) were spanish surnamed and 72 (0.1 
percent) were Native American. to In contrast, in the fall of 
1974, of the 110,713 persons enrolled in the nation's 
accredited law schools, 21,788 (19.7 percent) were female, 
4,995 (4.5 percent) were black, 2,007 (1.8 percent) were 
spanish surnamed and 265 (0.2 percent) were Native American. 

These. increases are remarkable considering that the Law 
School Admission Council indicates that standards for 
admission have been raised by law schools in the last 5 
y(~ars due to the large increases in applicants. Minority 
students who are admitted under special programs today would 
have been admitted at the top of the entering class 5 years 
ago. Still, " ••• most accredited law schools attempt to 
select studen'ts on the basis of predictions indicating not 
only that they will get good grades in law school but also 
make significant contributions (both) to law school classes 
and to the corrmunity at large. ",II According to Harvard 
Professor Archibald Cox, " ••• all students are best served by 
selecting from the qualified applicants an entering class 
whose members have the most diverse social, economic, and 
cultural backgrounds and the widest variety of talents and 
interest. "12 

2. Obstacles 

a. Educational Preparation 
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Prior to 1967, the number of minority group persons and 
white women applying for admission to, and attending, law 
schools was small. CLEO comments on the situation with ·the 
observation that bar membership figures have remained 
remarkably constant despite the formal elimination of racial 
discrimination by all law schools. It notes that the causes 
of the lack of minority students lie deeper and suggests 
that rigid and unbending application of quantitative 
admissions criteria, such as the LSAT scores and UGPAs, 
would continue to exclude the bulk of qualified minority 
applicants. 13 

A primary obstacle has been the type of education 
almost all minori ty studen-t:s receive prior to application to 
law school. They suffer a diversity of educational 
handicaps. Among the most commonly cited are a lower level 
of language skills, a tend'ency to perform lower than their 
white counterparts on tests, and inadequate study skills. 
Specifically, the handicaps can be traced back to the poor 
quality of teaching which minority students receive; an 
irrelevant, outdated, or V"ocational curriculum as opposed to 
a college preparatory curriculum in high school; and a lack 
of adequate, sympathetic teachers and counselors and other 
professional role models throughout their school years. The 
American Bar Association comments: 

Early childhood dleprivation and the lack of 
adequate preparational education in the primary 
and secondary sch<,ol systems have made it 
impossible for a large number of otherwise 
qualified minority students to have the 
opportunity to qualify for law school admission on 
a competitive basis.14 . 

Unfortunately, the educational process which adversely 
affects the performance of minority students begins the day 
they enter elementary school., Minority students frequently 
must remain in an inferior school and endure the resultant 
educational disadvantages. Author Jonathan Kozol 
emotionally depicts the situation of many minority students 
in his t90k, Death at ill Early 1-~ge: nOne of the saddest 
things on earth is the sight of a young person already 
becoming adolescent, who has lost about five years in the 
chaos and oblivion of a school system and who still not only 
wants to but plans to learn."1s Although Mr. Kozol's book 
deals specifically with unequal education· in Boston, Mass. 1 

as it affects black students, the same situation presently 
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exists for other minority groups, including Mexican 
Americans, Native Americans, and Asian Americans. 16 

Some educators assert that negative teacher attitudes 
regardinq the intellectual abilities of minority students 
seri.ously hinder the students' attempts to perform at their 
highest potential. Studies are abundant and educators are 
aware that "student performance correlates with teacher 
expectations. This means that if the teacher sees the 
student as inferior, etc., the teacher makes the student 
inferior."17 Indeed many minority students may become 
victims of a self-fulfilling prophecy. 18 In predominantly 
minority schools, teachers' comments similar to the 
following exemplify negative attitudes and lower 
expectations of some teachers. "I am a good teacher, I 
think. If I had a normal bunch of kids, I could teach. But 
this certainly is not a normal buch of kids," or "You just 
can't hold these students to high standards, they just can't 
make it."19 

Equally damaging is teacher reluctance to allow 
minority students to perform at all. A U.S~ Civil Rights 
Commission study found that teachers gave praise or 
encouragement to Anglo students 36 percent more oft~n than 
to Mexican Americans. 20 They directed questions to Anglos 21 
percent more frequently than to Mexican Americans and 
accepted and used the ideas and responses of Anglo students 
40 percent more often than those of Mexican Americans. 
Commission staff observed that: 

In a Phoenix classroom, several Chicanos kept 
raising their hands eagerly at every question. 
Mrs. G. repeatedly looked over their heads and 
called on some of the same Anglo students over and 
over. In some cases, she called on Chicanos only 
because Anglos were not raising their hands. 
After a while the Mexican Americans stopped 
raising their hands. 21 

Although these examples deal with Mexican Americans, other 
minority groups face similar problems. 

Unfortunately, the poor quality of discriminatory 
teaching may continue throughout primary and secondary 
school. By the time minority students enter college they 
must "catch upn to their white counterparts. By the time 
many minority students reach law school, they may find thaJ 
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their white counterparts are substantially ahead in terms of 
verbal and language abilities. In the alternative, minority 
law students may overestimate their nonminority competitors 
and underestimate their own abilities because they realize 
that the learning gap may be wider at each competitive 
stage. One black educator states, "When I entered law 
school I doubted my competence to compete. When I 
graduated, I was certain of my competence to compete."22 

The high school curriculum in predominantly minority 
schools often does not provide an opportunity for minority 
students to prepare themselves adequately for college and 
subsequently law school. They may not have the option of 
enrolling in college preparatory classes which emphasize the 
development of good verbal and language skills. Many 
teachers and counselors encourage minority students to 
enroll in vocational classes as opposed to college 
preparatory classes or. the assumption that t:qey cannot 
compete at the college level. 23 

The importance of college preparatory courses for 
minority students cannot be overestimated. It is in such 
courses that they test their potential for professional 
careers. If they do not have such an opportunity, they may 
assume that they are only suited for vocational occupations. 
Further, it is within college preparatory class~s in high 
school that many of the foundations of learning are 
established in analytical techniques and written and verbal 
communications skills. Unless the foundation for good 
language skills is developed early in high school and 
perfected in undergraduate work, the minority student may 
have difficulty in law school, where students are 
responsible fer producing extensive written analytical 
material. 2. 

When minority students enter college, their efforts to 
catch up with majority students may be frustrated by poor 
performance on 'exams. Law professors generally agree that, 
when compared to nonmi':lori ty students, minority students' 
perform less well on tests. Some believe that this is a 
manifestation of the development of inadequate study 
methods. A black law professor notes: 

The black student's study habits probably will be 
less refined, and he will not have been shown the 
techniques of studying law. (For instance, I had 
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to urge one black student to mark up the cases in 
his book; he said he had always been taught never 
to mark in a book.) 25 

This example is illustrative of the types of study habits 
some minority students have when they enter law school. 

b. Role Models 

Two white females, D.D. Law School students, comment 
"Law school is a man's world (and) .... the most difficult 
period for any law student is the first y~ar. The lack of 
identifiable role models at law school makes this transition 
period particularly difficult for women. 1126 Their comments 
exemplify minority and women concerns about the lack of 
minorities and women within the leqal profession and law 
school. 

A role model is defined as an individual whose behavior 
in a particular role provides a pattern or model upon which 
other individuals base their behavior in performing the same 
role. 27 Role models can serve to enhance positive feelings 
about self and strengthen identity and sense of belonging. 
Likewise, the absence of role models may reinforce negative 
feelinqs of self-doubt, if existent, and lack of confidence. 
While the existence of visible role models is not essential 
to success in any given profession, minority and women 
students interviewed by the Commission staff express~d the 
belief that thei~ adjustment to the demands of law school 
and the legal profession would be facilitated if there were 
more minority and women law professors. For instance~ 
Charles Casteel, a black law student at C.D., commented at 
the Colorado Advisory Committee's informal hearing that 
black law students have strong fe.elings of isolation due, in 
part, to the lack of minority professors in the law school 
and minority administrators in the legal aid clinic~ (p. 
219) 28 

c. Financial Aid 

Another problem minority students encounter while 
attending law school is the lack of adequate financial aid. 
Most minority students attending law school at c.u. and D.U. 
receive some type of financial assistance. The amount of 
assistance varies depending upon the financial need of the 
student.29 Minority students and professors agreed that C.D. 
law school does an excellent job of providing individual 
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students with an ade~uate amount of financial aid. The 
maximum amount for {',n academic year available to ,students 
attending C.U. law school is $2,400 for a single resident 
student and $4,600 for a married resident student.3o This 
amount provides en:mgh money to pay for tuition, fees, and 
books, plus a small monthly allowance, which is enough for 
essentials of housing and food. If any unanticipated 
expenses occur, students on financial aid generally cannot 
borrow from family members or rely on a savings account. 
The problem of meeting unanticipated expenses is more 
serious for lower-income students who have fewer available 
financial resources. Many lower-income students on 
financial aid are minorities. Therefore, they may 
jeopardize academic achievement because of the necessity to 
work part time. If the unanticipated expense is high, they 
may be forced to work full time and subsequently drop out of 
law school. 

Because of the high cost of tuition at D.U. Law School, 
the problems encountered by minority students on financial 
aid differ substantially from those at C.U. Law School. The 
maximum amount of financial assistance available at D.U. Law 
School is a full tuition waiver, which amounts to $3,150 per 
academic year or $1,050 per quarter. 31 Oftentimes, the 
amount of financial aid granted is not sufficient to pay 
full tuition, but merely one-half or one-third of the 
tuition costs. Many minority students attending D.U. Law 
School are forced to work either part time or full time. 
Ernest Jones, a D.U. law student, stated that the necessity 
of working full time has forced some students to drop out of 
law school. Other minority students interviewed said that 
the lack of adequate financial assistance makes it more 
difficult for them to complete law school.32 

3. Entrance Requirements 

Law schools in the united States rely primarily on two 
standards for making decisions regarding the admission of a 
stUdent into their programs. The first is the student's 
undergraduate grade point average, and the second is the 
student's scores on the Law School Admission Test. Schools 
attempt to use 'these figures to predict an applicant's 
success in law school. Dr. Frederick M. Hart, president of 
Law School Admissions Council and dean of New Mexico School 
of Law, cautions admissions committees to be "suspicious of 
traditional predictors of success for minority applicants 
bec~use of the strong possibility of cultural bias."33 Also 
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applicable is an underlying rationale of Griggs v. ~ 
Power ~ (a supreme Court decision) that whenever a test-
or an admissions prc~ess--is operati~g in a manner that 
prevents minorities from gaining access to a job or 
profession. the process is suspect and should be carefully 
studied, and any unconstitutionally discriminatory bias 
should be eliminated.3~ 

~ . a. Law School Admission Test (LSAT) 

The LSAT was created in 1947 by a group of several law 
schools. It is owned by the Law School Admission Council 
and administered by the Educational Testing Service (ETS). 
The LSAT has been subjected to numerous validity studies and 
has been revised five times since its inception. 35 It is 
presently undergoing another revision. The test is scored 
on a scale of from 200 to 800. During the years it has been 
administered. the mean score for all takers has been 520. 

Three different aspects of the LSAT are used for 
admission purposes: individual total scores; scores on the 
writing ability, which are reported separately from the 
general LSAT score; and the "LCM," the mean LSAT score 
received by all applicants from a particular college over a 
specified period of time. . 

Recent surveys indicate that minority applicants score 
lower on the LSAT than whites. A 1972 study which analyzed 
LSAT scores for black and Chicano candidates found that both 
minority groups had Significantly lower scores than whites 
on both the LSAT and on writing ability.36 

A 1973 study analyzed the performance of black law 
students in predominantly white law schools. Using a 
prediction equation based on LSAT scores, the study found 
that black students as a group achieve first-year grades 
below those predicted by the LSAT, while white students 
generally achieve slightly better grades than predicted .. 37 

During the 1960s and 1970s the Law School Admission Council 
began supporting cultural validity stUdies of LSAT. Two 
early studies, 1968 and 1972, concluded that the LSAT scores 
have the same predictive value for minorities that they do 

• f for'majority students. 38 A 1974 study by the same authors 
reports essentially the same conclusion for both black and 
Chicano law candidates. While individual indicators (LSAT, 
Writing Ability, UPGA) appear to predict equally well for 
minorities and whites within their own groups, minority 
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students tend to earn lower grades than predicted, while 
whites earn bigher grades than predicted. 39 

If as one author points out, the LSAT scores are 
influenced by an individual's background and educational 
experience, one would expect different average LSAT scores 
for groups (emphasis added) of persons with different 
backgrounds and experiences. He states, "it would thus be 
surprisinq if, in this society of unequal opportunity, 
minorities did not show a lower mean score on the LSAT than 
non-minorities. n4o The studies cited consistently found that 
minor.:i.ties tend to score lower on the LSAT. However, their 
lower l:,'cores can be manifestations of culturally biased 
testing and/or unequal educational opportunities and 
subsequently unequal educational achievement. 

The trend in admission committees of law schools has 
been to admit students within the highest range of LSAT 
scores. Dr. Hart argues that this trend and the generally 
higher scores of white applicants, combined 'I.:lth an 
increasing number of applicants, may place minority 
applicants at a disadvantage in th~ admission process. He 
states: 

Suppose a law school with room for 200 students in 
its entering class receives 300 applications. 
Suppose further that about 10 percent of the 
applicants are from minority races and that on the 
basis of academic predictors these 30 applicants 
are evenly distributed among the pool. On the 
basis of usual admissions factors (excluding race) 
the school determines that 2/3 of the applicants 
are qualified, in the sense of having a better 
than even chance of succeeding at law study. Two 
hundred applicants then will be admitted, and the 
class will contain 20 minority students. This 
means that when minority applicants are evenly 
distributed in the applicant population, arid when 
all qualified applicants are admitted, the same 
percentage of minority applicants will be in the 
class as were in the applicant population (10%). 
This we would regard as an ideal situation, and 
one in which the race of an applicant would not 
have any special relevance in the admissions 
decision. 
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NOw, to make the typothetical more realistic, 
suppose the following year the school receives 
3,000 applications instead of 300. Further, 
suppose that the number of minority applicants has 
not grown at the same rate so that there are only 
60 minority applicants (2%) evenly distributed in 
the total applicant population. On precisely the 
same standards used the prior year~ the school 
determines that 2/3 of the applicants are 
qualified students (including the 40 minority 
qualified students). Given the present trend to 
admit students with the highest LSAT scores ••• this 
school will select approximately one out of ten 
applicant,s, producing a class of 196 nonminority 
students and 4 minority students. While the 
number of minority applicants has doubled and 
their qualifications have not changed, yet the 
class has a minority component of only 2% rather 
than 10%.41 

On the other hand, the law school can consider the LSAT 
score as only one factor among others, such as motivation 
and UGPA, when determining admissions decision. 

There has also been a study comparing performance of 
the LSAT and other predictors in relation to the first-year 
grades of female students. A June 1974 study done for the 
Law School Admission council found that women earned a 
higher mean average the first year at five of the eight law 
schools surveyed than did men; however, the female LSAT mean 
was lower. than that of men at seven of the schools. Women 
had consistently higher mean scores on UGPA and ~riting 
Ability at all eight schools.42, 

The percentage of minority women attending law school 
is extremely low at present. 43 Because of their low numbers 
it is impossible to draw conclusions on their LSAT scores or 
law schOOl performance. 

b. Undergraduate Grade Point Average (UGPA) 

Generally minority students have a lower UGPA when 
admitted to law schools. C.U., for example, reports the 
following UGPA's for nonminority and minority students 
admitted through the Special Academic Assistance Program: 44 
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1974 
1973 

Nonminority Students 

3.51 
3.47 

Minority students 

2.87 
2.76 

D.U. college of Law re~orts the following UGPA for all 
students (including Minority Admissions Program . (MAP) 
students) and minority students admitted throuqh regular 
admissions standards. 

Year 
1974 
1973 

All Students 
3.38 
3.31 

MAP Students 
3.10 
2.91 

The UGPA of minority students is another predictor 
which can be a manifestation of unequnl educational 
opportunity and culturally biased testing within 
undergraduate schools. Dr. Hart argues that "an applicant's 
UGPA is normally a better indicator of law school 
performance than is the LSAT r and if a school had to choose 
to use only one predictor it should choose the UGPA." One 
obvious deficiencYr he adds r is that there is no uniformity 
among undergraduate college grading systems and that r 
although the UGPA may be an indicator of academic promise r 
it may not measure the motivation to succeed in law school 
for the minority student. Be concludes that, sinc~ 
minorities have to overcome a greater number of educational 
obstacles, when the UGPA is applied to the admission of 
minori ty students, it may be an indica·tor of a higher degree 
of motivation and evidence a greater amount of effort than 
that of nonminority students. He adds that a high degree of 
both motivation and effort are necessary fac·tors 
contributinq to success in law school •• s 

B. Recruitment and Admissions 

1. University of Colorado School of Law 

a. Entrance Requirements 

The C.U. School of Law Bulletin states: 

Admission standards are based heavily on 
undergraduate g1·.ade point average and the Law 
School Admission Test score. The Admissions 
Committee may also take into consideration other 
factors such as trend in transcript, character and 
difficulty of the applicant's academic program, 
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letters of recommendation, and significant 
experience of the applicant. 

The law school has further stated that: 

Because of the larqe number of highly qualified 
applicants for regular admission, the standards 
have been set at a high level, particularly for 
non-residents. For the Fall 1973 entering class, 
the average grade ~oint average was 3.47 on a 4.0 
scale and the average Law School Admission Test 
score was 638. For admission in Fall 1975 higher 
qualifications may be required, depending upon the 
number of applications received and completed and 
upon the credentials of the applicants. 46 

C$U. Law School is in the same position as other law 
schools in finding that applicants have higher 
qualifications each year. The law school has been admitting 
an average of 150 students ~er year since 1968. An average 
of 14 percent of those have been minority. Since 1968 only 
24 minorities have been admitted under competitive admission 
standards. 47 The rest have been admitted through the Special 
AcademiC Assistance Program (SAAP), which will be explained 
in the following section. 

Since 1966 C.D. Law School has admitted an average of 
22 women per year. 48 The lowest number of women admitted was 
7 (5 percent) in 1969, out of a total of 136 students, and 
the highest number admitted was 44 {25 percent} out of a 
total of 175 students in 1974. Nonminority women without 
exception have been admitted under· competitive admissions 
criteria. Minority women have been admitted under the SAAP. 

b. Special Academic Assistance Program 

In 1967, "recognizing the need for increasing the 
number of minority group lawyers," C.D. Law School faculty 
established a Special Academic Assistance Program (SAAP), 
which admitted minority college graduates "whose credentials 
by usual standards may be somewhat below those ordinarily 
required for admission. 1t The program includes a special free 
8-week summer ~rogram immediately preceding the first year 
of law school and additional academic assistance during the 
first. year if needed. 49 Its main objective, according to the 
law school bulletin, is to enable culturally different 
students to study and take exams on equal terms with 
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classmates. The program also offers financial assistance 
throuqh cash grants, student loans, and work-study awards. 
Two student organizations, the Black American Law Students 
Association (BALSA) and the Chicano Law Students Association 
(CLSA), have assisted the faculty admissions committee with 
SAAP by furnishing information and advice bearing on 
minority applicants' protable success in law school. 

Faculty at C.U. Law School voluntarily initiated the 
first SAAP. Many present faculty members taught summer 
courses without monetary compensation for the first 3 years 
of SAAP at a time when there was no fundinq for summer 
instructional costs. Further, many of the faculty 
volunteered their time to tutor minority students during the 
academic year. 

The SAAP presently consists of two sutstantive courses 
offered in tr summer. students receive two credit hours in 
legal methods and thcee credit hours in contracts. 
Instruction is provided by two members of the law school 
faculty, assisted by four upperclass-persons \'1ho grade 
papers and tutor minority stUdents. 

Minority students admitted through SAAP are required to 
take a reduced course load the first semester unless their 
summer work has been exceptional. They must also take a 
reduced load during their second semester unless they have 
demonstrated the ability to handle a full course load during 
the previous semester. Since 1968, 148 minority group 
students have been admitted through the program, as 
indicated in table 1. 

Year 
1968 
1969 
1970 
1971 
1972 
1973 
1974 

Minority 
Special Prog. 
Admissions 

10 
19 
25 
25 
22 
23 
24 

148 

Table 1 

% of 
Admittees 

8% 
11 
13 
17 
15 
13 
15 

Total 
Students in 1st 

Yr. Class 
124 
180 
189 
151 
150 
175 
158 

1127 

Source: Mildred Danielson, Assistant to the Director, 
SAAP, C.U. Law School, letter to William Levis, 
USCCR, MSRO, Oct. 4, 1974. 
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During the academic year 1973-74, the C.U. Law School 
Admissions committee ruled that Asian Americans are not 
eligible for admissions under the SAAP. The committee had 
been granted authority to consider whether or not Asian 
Americans met the eligibility criteria of the program which 
is defined as " ••• prospective law students who appear to 
have the intellectual ability to graduate from law school 
but would not otherwise be eligible under normal admission 
standards. and who are members of identifiable groups which 
have not had adequate educational and cultural opportunities 
available to them and which are seriously underrepresented 
in the legal profession." so 

The committee reviewed both national and Colorado data 
before reaching its conclusion. They stated that although 
Japanese and Chinese Americans have less legal 
representation, 9.3 and 9.0 lawyers per 10.000. than whiteSt 
16.2 lawyers per 10,000, their lower representation does not 
constitute serious underrepresentation. They stated that 
the educational level of Japanese and Chinese Americans, 
12.5 and 12.4. respectively. and median income, $12,515 and 
$10,610, respectively. do not indicate educational and 
cultural deprivation. Further, they noted that C.U. Law 
School admits an average of 2 percent Asian American 
students each year and commented that this representation 
compares favorably with the percentage of Asian Americans in 
the United States population which is approximately 1 
percent. 51 

The committee stated that they felt it was imperative 
to resolve the question because n ••• it is no secret that 
racially-based affirmative action programs in education, and 
particularly law school minority' programs are under serious 
legal attack. Although the United states Supreme Court has 
not yet addressed the question, the emerging consensus of 
courts and commentators suggests that any institution 
adoptinq such a program will bear a heavy burden of 
justifying it in the event of legal challenge." They 
concluded that since it could not be shown that Asian 
Americans meet any of the eligibility criteria, other than 
being an identifiable group, their admissions through SAAP 
could only be supported on the basis of race. They felt 
that in the event of a legal challenge similar to the 
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DeFunis case the existence of the SAAP program would be 
jeopardized. 

Three professors criticized the committee's decision, 
noting that Census Bureau data is an "inadequate measure of 
economic deprivation ••• for Asian Americans" and "educat::'onal 
level data is skewed upwards because of immigration laws." 
They also suggested to the committee that the Asian American 
group has a "bimodal pattern" of income distribution. This 
suggests that, while the mean and median figures for Asian 
Americans are high, income is distributed unevenly, there 
being both quite wealthy and quite poor ~ersons, and 
relatively few in between. 52 In spite of the above 
criticisms, the admissions committee has not rescinded its 
decision. 

c. Summer Program 

Minority group law students at C.U. expressed varied 
opinions regarding the worth of the summer program, which is 
one part of the SAAP. Commission staff interviewed 24 
minority students out of a total minority student population 
of 69. Of these, 18 recognized a need for a summer program 
for minority students but recommended curricular or other 
changes. Four expressed no opinions about the summer 
program, and two said they did not feel a summ~r program was 
needed. They generally agreed that the concept of having a 
summer program for disadvantaged students was good but 
asserted that the C.U. program was less than ideal and 
recommended changes, such as obtaining professors for the 
summer program who sincerely want to teach minority 
students, the inclusion of more writing exercises, the 
teaching of language skills, the hiring of minority 
administrators within each staff category, and the inclusion 
of instruction on how to use the law library. 

Charles Casteel, a black C.U. law student, suggested 
that the admissions committee look at alternative criteria 
instead of LSAT scores and UGPA for admission of minority 
group students. (pp. 219,239) 

Law School Dean Courtland Peterson commented that 
perhaps the present program could become an orientation 
program instead of continuing its present structure. He 
stated that most faculty members feel that the present 
program adequately meets the needs of minority students and 
oppose the idea of changing the program's structure. 
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Gilberto Espinoza, a first-year law student at C.u., 
expressed some of the contradictory feelings which minority 
students hold concerning the summer program. He said that 
the program is helpful to minorities and would be helpful to 
any person regardless of ethnic baCkground, but felt that 
the continuance of the summer proqram is not necessary. 
Later, he qualified that answer, stating that CLSA has been 
attemptiny to make sure that the minority program as it 
exists now is not cut back because it seems "that's the only 
open door we really have." (p. 225) 

Although the interviews and hearing testimony indicate 
ambivalence among minority students concerning the necessity 
for and value of the summer program, results of a law school 
questionnaire indicate a desire for the continuance of the 
program. The questionnaire was developed by Professor 
William Rentfro, Director of the SAAP, and distributed to 
minorities admitted as students under the program. He 
received 32 replies, 10 from graduates and 22 from present 
law students. 53 In response to the question "Do you think 
the summer proqram should be continued,fI 30 responded yes 
and two 'answered no. At least 60 percent of those, returning 
the questionnaires answered yes to questions regarding the 
program's effectiveness in helping them develop abilities to 
analyze cases, participate in socratic dialogue, synthesize 
different cases and principles, and do legal writing. Of 
the students who returned the questionnaire, all but four 
who attended the 1974 summer program felt they needed more 
writing experience. 

A number of minority group students interviewed 
expressed the belief that the success of the summer ;l:>gram 
and their success in subsequent semesters are det~cm1ned in 
part by professors' attitudes. They stated that if 
professors are indifferent, condescending, or hostile to the 
objectives of the summer program; then students qain very 
little from the experience. If professors ar~ sincerelv 
interested in teaching minority students, then the sug~er 
program is a positive experience, they said. 

Some of the students who recognized a need for the 
summer program ex~ressed the objection that, as presently 
administered, it stigmatized minority group students, 
labelling them as inferior students admitted under lower and 
special standards. 
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Professors at C.U. Law School, interviewed by staff 
members. generally feel that the summer program is 
essential. Professor Rentfro responded to student comments: 

I can't really say that I would quarrel with their 
perception on that (stigma) I think we try---at 
least most of my colleagues and I and'those in the 
administration---we do our best to alleviate that 
as much as we can, but I don't know how it can be 
completely prevented in their perception if they 
are in truth and in fact admitted on some basis 
other than the rest of the student body. (p. 250) 

Most professors at c. U. Law School believe that the 
summer program and tutorial sessions are necessary and 
beneficial. They view them as needed opportunities for 
minorities to enter the legal profession and compete with 
their peers. 

Some minority students interviewed disagreed with 
Professor Rentfro's view that faculty members try to 
alleviate this stigma. They feel that there are certain 
professors who treat minority students diffe~ently than 
other students. They believe that the stigma affects 
professors' willingness to allow minori,ties to participate 
in class. The following comments are illustrative of their 
concerns. One student said that when the professors calIon 
minority students they expect less from them than they do 
from other students. Another student commented that he is 
bothered by faculty attitudes concerning the .abilities and 
qualifications of minority students. A third student 
expressed the belief that minorities are given the "cold 
treatment," and that the fact that minority students tend to 
become a clique is partly caused by professors' treatment of 
minorities in class. Professors often do not calIon 
minorities in class, he said, and after a while minor~ty 
students stop raising their hands. He said he feels ~hat 
minorities are isolated during the first year because of 
bias on the part of faculty. A black student related that 
he was told by a professor that "people of your type don't 
make it in school." Another minority student said, "You know 
the hostility is there but it's not apparent (overt)." 

Law student Gilberto Espinoza told the Advisory 
Committee: 
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It's not a ioke, it's actually a very serious 
thing amongst the minority students, but we talk 
about it openly ••• in reference to minority day, 
minority week, where the professor on that 
specific day or on that specific week will call 
only on minority students, and. no other students 
in the classroom, when it comes to 'approaching 
minorities he always does it as a whole and 
sometimes some of their hypotheticals are sort of 
baseo on discrimination. (p. 224) 

Mr. Espinoza later added: 

The faculty might aid him (a minority) in 
accepting him for the minority program, but then 
they turn around and they, I would almost call it 
invidious discrimination in reference to the 
minority because he has no real chance in the 
classroom, he's going to get a low grade whether 
he studies well or not. There's a blanket type of 
grading •••• system •••• Everybody talks about the 
anonymous grading system that there is at the 
School, but it doesn't seem to really, truly exist 
because the majority of minority students are 
always at the bottom of the list in grading. (p. 
238) 

Although the reasons for minority students' low grades 
can be attributed to factors such as the lack of adequate 
academic preparation prior to law scbool and during the 
summer program, they might also be attributed to low faculty 
expectations and negative faculty attitudes. If minority 
group students perceive that the faculty expects them to 
fail, they may in fact failQs. 

Most C.U. minority students interviewed expressed 
concern that professors' discriminatory attitudes are the 
cause of lower average grades among minorities. They agreed 
that as a group they score lower than their white 
counterparts in tests. Mr. Espinoza summarized this feeling 
in response to the following question raised at the hearing: 

Q. Then you are alleging that the grading system, the 
professors in applying the system, discriminate 
against the minority student? 
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A. well, the majority of us feel that way. I'm sure 
that perhaps seme of the students may be at fault 
to a degree, in reference to attendance of class 
or anything that's a particular problem that 
students would have in general. But to the 
majority of us, it seems odd that the minority 
students are always clustered at the bottom. (p. 
242) 

A black student said that after he spoke to a professor 
because he felt the professor was excluding minority group 
students from class participation, he received the lowest 
grade in the class. The grade he received was about 10 
points lower than grades he received in other classes, he 
said. !is 

Dean Peterson responded to the students' allegations: 
• 

•• ~I·m confident that nothing in the way of 
specific discrimination in terms of grading has 
occurred, ••• 1 think that it's mechanically made 
impossible by the anonymous grading system that we 
have. 

It is a system which requires students to sign 
their examination papers by number, the 
examination books are graded and ••• a list of 
qrades is turned in with that number ••• that 
original list of grades, which is purely 
anonymous, remains part of the record, and there 
is very little in the way of variation between the 
grades that the faculty member may ultimately come 
up with (such as) changing the grades for 
classroom participation and so on •••• (p. 263) 

In an interview with Commission staff, Lawrence Treece, 
a white male C.U. law professor, agreed that some 
individuals on the faculty are hostile to minority group 
students but stated that the "hostility runs both ways." He 
viewed allegations of discrimination in grading by minority 
students as unfounded, for the reasons outlined by Dean 
Peterson. Professor Treece said that h~ cannot distinguish 
a minority "by their phrasing." 

The issue of whether or not there is discrimination in 
gradinq on the part of C.U. Law School faculty remains 
unclear. The school's anonymous grading process 
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theoretically protects the student. As Dean Peterson notes, 
it would be difficult for a professor to memorize each 
student's number when there may be 35 to 40 students in the 
classroom. (p. 266) In spite of this procedure, however, the 
potential for discrimination exists, as one Advisory 
Committee member ~ointed out, because the professor may 
receive examinations directly from the individual students. 
(p. 266) Thus, it is conceivable that a professor could 
memorize one or two student numbers if he or she so desired. 

d. Tutorial Assistance 

Tutorial assistance is available to minority group 
stude41ts during their first academic year at C. U. Law 
School. The tutors are generally selected from minority 
students and upperclass persons hired on the basis of 
outstanding course work. Tutors meet with students 10 to 12 
hours per week and are assigned for classes in legal 
procedures, torts, and occasionally constitutional law and 
contracts. 

Minority group students expressed the same ambivalence 
toward tutorial assistance that they have toward the summer 
program. It is viewed as part of an academic program which 
stigmatizes them as inferior students. Some contend that 
their white ccuntertarts resent them because they receive 
this additional help. other students expressed the belief 
that there is a real need for tutorial assistance and viewed 
it as helpful. 

e. Women's Issues 

out of 148 minority students, a total of 23 minority 
women have been admitted to C.U. Law School since 1968-69. 
Of that number, seven have grad~ated and five are currently 
enrolled. In some respects minority women differ from 
nonminority women. Many will have experienced 
discriminatory and inadequate educational preparation like , 
minority men. In addition, they also face the problems 
encountered by all women in law school. 

Nonminority wcmen attending C.U. Law School do not 
appear to have the same problems minority students do. 
Their UGPAs and LSAT scores are not significantly different 
from white male students, as table 2 indicates. 
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1972 
UGPA 
LSAT 

1973 
UGPA 
LSAT 

1974 
UGPA 
LSAT 

Female 

3.48 
646 

3.51 
635 

3.60 
660 

Table 2 

3.42 
654 

3.50 
650 

3.58 
664 

Source: Mildred Danielson, Assistant to the Director, 
SAAP, C.U. Law School, letter to William Levis, USCCR, 
~SR0, Oct. 4, 1974. 

Also, once nonminority women gain admission into law school, 
they do not differ significantly in terms of academic 
achievement from their white, male counterparts. 

Since 1966-67, the number of white women attending C.U. 
law School has increased substantially, as illustrated in 
table 3. 

Table 3 

Fir~t Year Classes - C.U. School of Law 

Year Number of Women % of Class Total Students 

66-67 7 5% 136 
67-68 13 9 147 
68-69 11 9 124 
69-70 19 11 180 
70-71 23 12 189 
71-72 35 23 151 
72-73 24 16 150 
73-74 44 25 175 
74-75 38 24 158 

SOurce: statistics Provided by C.U. School of Law. 

Judith T. younger of Syracuse University stated: 

28 



• 

I , 

I • 

Once inside the professional schools women are not 
always warmly welcomed. There are still some 
professors who don't treat women even-handedly, 
who make remarks about "little girls" that reflect 
societal notions and raise the hackles of females 
in class. 56 

Her comment summarizes a major concern of white females at 
C.U. Law School, who are currently involved in efforts to 
increase the number of female professors on the law school 
faculty .. 

Since th~ care ,of children in our society is most often 
assumed by w(...111en, the accessibility of child care facilities 
is a factor which affects their decision to attend and 
remain in law school. women students commented that the 
lack of day and night child care facilities is a problem at 
C.U. Law School. During the fall of 1974 several female law 
students proposed that C.D. Law School convert a complex of 
small offices on the first floor of the old building into a 
daycare center. The offices are located near the men's main 
toilet facilities, which the women recommended be converted 
into sanitary facilities for the daycare center. ' 

Dean Peterson rejected the proposal stating that the 
offices in question are committed for use by a proposed Law 
Revision center. He also mentioned ~ossible problems of 
disruptive noise and the preemption of their largest toile4:. 

facilities .. 

In March 1975 Dean Peterson received a second proposal 
for an evening child ca:L:e center. This ~roposal suggested 
using sever.'al large seminar rooms and moving' the furniture 
in the rooms at the beginning and end of each evenings use. 
Dean Peterson rejected this proposal stating that the 
continual moving of furniture would be unsatisfactory and 
that the noise might disruJ;:t students -working on the Law 
Review in an adjoining room.. In both instances he 
recommended that female students utilize child care 
facilities on the main campus. Yet at present, main campus 
child care facilities are not open for evening child care. 
However, Dean Peterson stated that he had discussed the 
arrangement of evening care hours with Vice Chancellor 
Corbridge, who agreed that an arrangement for evening hours 
could be made. 51 
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2. UniVE!rsi ty of Denver college of Law 

a. The Minority Admi~sions Program 

The D.U. Law School Bulletin states: 

The number of applications received by the College 
of Law greatly exceeds the numcer of students 
admitted. As a consequence, the Admissions 
Committee will admit only those students whose 
previous academic performance indicates a desire 
to excel and whose Law School Admission Test 
scores indicate an aptitude to cope successfully 
with the study of law. s8 

In addition, D.U. Law School has recognized the need 
for a minority admissions program and states that it will 
admit minority students "qualified for legal education but 
otherwise inadmissable to the College under qurrently 
competitive standards." S9 

A Minority Admissions Program (MAP) was initiated in 
summer 1967 with the assistance of a Ford Foundation 
grant. 60 Professor William Huff commented that D.U. Law 
School wanted to attract the best students from those 
minority students who could not be admitted under' 
competitive standards. D.U. generally admitted minority 
applicants with the highest UGPAs and ISAT scores. 
Financial assistance in the form of a tuition waiver was 
provided, and the curriculum simulated a regular quarter of 
law course work, with courses in contracts, 'criminal law, 
criminal procedure, and torts. Students received no 
academic credit for the work. . ' 

Dean Robert Yegge of D.U. College of Law has termed it 
a "mini law school experience." He stated that the sole 
criterion for admission in the fall quarter was "their 
performance during the summer, rather than' using the LSAT 
and grade point average, normal indices." (p. 163) In the' 
second year of the program, Summer 1968, the Council on 
Legal Education Opportunity (CLEO) provided financial 
assistance. CLEO's participation allowed the law school to 
act as a regional institute for the council. As the 
regional institute, D.U. referred qualified students to 
other law schools within the region as well as to its own 
institution. 

commission staff interviewed 14 minority students 
presently enrolled at D.U. out of a total minority 
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population of 57. When asked by the Advisory committee if 
they felt sumrrer ~rograms were necessary and helpful, three 
minority students at D.U. responded: 

o •• they are helpful, but theY're definitel.y not 
necessary ••• they qive you a little bit of jump 
that gives you that extra confidence whert you get 
to law school; 

••• 1 personally don't like them. And the reason I 
don't is because it does sinqle you out as an 
individual that needs special help; 

••• 1 think they~re very essential for Native 
American students coming into law school.- (p. 187) 

only a few minority students' interviewed telt that D.U. 
needs a summer program. Those who believed that a summer 
program was necessary stated that because minorities are 
victims of disparate and unequal educational preparation, 
they needod irrmediate access to law schools and the legal 
profession, and that the summer program gave minorities an 
opportunity to test their ability to succeed in the legal 
profession. ' 

others felt that it was unnecessary. Among the reasons 
given were that minorities are increasingly earning higher 
LSAT scores and UGPAs. One student expressed the view that 
the Minority Admissions Program is meaningless because the 
minorities who attend D.U. College of Law are already 
qualified. Another student felt that it was "too late" in 
the educational process for law schnol to attempt to improve 
the Skills of minority group stud~nts.&l 

D.U.'s last summer program was held in 1972. At that 
time, the administLdtors of the program recommended its 
1iscontinuance based on the increased number of minorities 
graduating frcm undergraduate schools and the fact that the 
availability of a legal education had been communicated to 
minority graduates. They recommended that the Minority 
Admissions Program be restructured to reserve 25 out of 
approximately 285 seats in the first-year class for special 

.. admissions of minority candidates and that financial 
assistance be offered to minority students on the exclusive 
basis of economic need. 62 
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Durifig the fall of 1973, these recommendations became 
policy for the new Minority Admissions Program. Dean Yegge 
described the MAP as generaly successful, stating, "I think 
what we would assess as our greatest success ••• is the rather 
incredible retention rate and the rather incredible success 
rate of these students on the bar examination." (p. 165) 
Assistant Dean Jesse Manzanares commented .. "If you want to 
gauge success in terms of numbers, it·~ been phenomenal. We 
have placed on the market in .law-related areas ••• 53 
graduates; 38 of our graduates have passed bar 
examinations." (p. 199) 

Administrators assert that the restructured program has 
enabled the law school to admit more minority students in 
the past 2 years. Table 4 shows the number of minority 
students admitted for the years 1967-1974. 

Table 4 
• L t M~norl. y Students Admitted 

Total Percent 
1-st Yr. of Regular Total Percent 

Year Students MAP Total Admission Minority of Class 

67-68 218 11 5% 7 (3%) 18 8% 
68-69 194 9 5 1(0.5%) 10 5 
69-70 297 16 5 3 (1%) 19 6 
70-71 260 13 5 5 (2. 0%) 18 7 
71-72 276 12 4 1(0.4%) 13 5 
72-73 272 13 5 4 (1 %) 17 6 
73-74 272 24 9 3 (1 %) 27 10 
74-75 282 24 9 5 (2%) 29 10 

Source: Data provided by Assistant Dean Jessee Manzanai:es, 
D.U. Law School, June 1975. 

The table demonstrates a substantial increase in the 
proportion of minority students entering D.U. College of Law 
during the academic years 1973-1974 and 1974-1975. 

This increase has resulted in a decrease in financial 
aid available for in~' lidual minority stuqents. Dean 
Manzanares told the Advisory CommitteB: "We try in our 
minori.ty admissions program to attract the cream of the crop 
of the minority community and we make every effort to do 
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that. We lose so many because we don't have adequate 
financial assistance.~ (p. 206) 

All of the minority students interviewed at D.U. also 
viewed this as a major problem. The maximum amount of 
financial aid available at the law school is a full tuition 
waiver. Many minority students, however, only receive a 
tuition waiver for one-half or three-fourths of the tui·tion 
fee. As noted earlier, because of decreased financial aid, 
many minority students must work. This may conflict with 
class schedules and study requirements and force some 
minority students out of school. Ernest Jones, a black 
student, noted that D.U. Law School recently lost a first
year black student because of a job conflict.63 

At present, no tutorial assistance is offered to 
students, minority or nonminority, at the law school. 
Several minority group students interviewed stated that they 
felt tutorial help should be available to every student, not 
only minority, whenever it is requested. When questioned at 
the hearing regarding tutorial assistance for minority 
students, Professor William Huff commented: 

There is no tutorial program for minority 
students ••• (the) program might well be 
counterproductive ••• indeed (it could) sometimes 
stigmatize ••• a law student who needed special help 
during the academic year •••• It appeared ••• that the 
problems arising out of it were probably too great 
for us to achieve it. (p. 195) 

None of the min~rity students alleged overt 
discrimination at D.U. Law School. Mr. Jones expressed 
concern over the lack of black students at the law school. 
currently there are only 9 black students (1 percent) out of 
861 students at D.U. College· of LaW. 64 According to Mr .. 
Jones, the administration cited lower LSAT scores and UGPAs 
and the lack of adequate financial assistance as the major 
reasons for not admitting more black students. 65 

b. Women's Issues 

There are 226 women (26 percent) compared with 635 men 
(14 percent) in all three classes at the law school day and 
evening divisions. The female enrollment has increased from 
approximately 5 percent of new admittees in 1971 to 35 
percent in 1974. 
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A female transfer student from Cornell interviewed by 
Commission staff commented that, although the number of 
women attending D.U. is greater than at Cornell, there was 
more surface hostility toward women at D.U.66 Two other 
women interviewed thought that overt discrimination was not 
evident at D.,U. College of Law but believed that subtle 
discrimination did exist. They viewed some professors' 
attitudes as being negative toward women and said that 
several professors make sexist remarks in the classroom. 67 

All but one full-time and one part-time faculty member 
are male. All female students interviewed invariably stated 
that they feel a need for more female professors. 68 They 
believe that the absence of female professors influences the 
law school curriculum as well as general attitudes toward 
female law students. 

Women students felt that the subjects they may want to 
learn most about are not available. For instance,. student 
Madeline Caughey stated at the hearing that'''one of the 
frustrations that the women at the law school have 
experienced is getting established, on a permanent basis, a 
course on sex-based discrimination and the law." She also 
said that the faculty is not responsive to suggestions for 
setting up a clinical program dealing with problems of women 
in sex discrimination. (pp. 183-184)69 

Another concern the women students voiced was the lack 
of child care facilities at the law school. One female 
student expressed the belief that this lack is a form of 
subtle discrimination. 7o 

C. Student Organizations 

1. Minority Student Organizations 

Organizations composed of minority group stud~nts exist 
at both C.U. and D.U. Law Schools. At D.U. there are two 
minority group, law student organizations, viz., th~ Black 
American Law Students Association (BALSA) and the Mexican 
American Law Students Association (MALSA). At C.U. there 
are the Chicano Law Students Association (CLSA) and the 
Black American Law Students Association (BALSA). These 
organizations are involved in activities which directly 
affect minorities, such as recruitment of minority students, 
faculty hiring, and operation of the legal aid clinic. 
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At C.Ue Law School, they work cooperatively with 
admissions personnel in efforts to identify minority law 
candidates.?1 They advise minority applicants of the 
existence of their respective organizations, available 
financial aid, the summer program, and other concerns. 
Minority applicants' files are subject to re~iew by BALSA 
and CLSA, unless an applicant indicates that he or she does 
not want the files released. BALSA and CLSA also provide 
the admissions committee with information which might be 
relevant to minority applicants' success in law school. 

BALSA and CLSA view the legal aid clinical program at 
C.U. Law School as an essential learning experience for 
minority qroup students. Therefore, the groups actively 
contribute recommendations concerning the goals, content, 
and structure of the proqrame Both organizations also 
provide psycholoqical support for their members. In a 
sense, they offer a protective society within the law school 
and lessen possible feelings of isolation among their 
members. 

At the, University of Cenver College of Law, the goals 
and activities of BALSA and MALSA are essentially th~ same. 
MALSA has a referral service for employment in addition to 
recruiting potential Chicano students. The two 
organizations have not been as concerned at D.U. as at c.u. 
with faculty hiring. 72 BALSA at D.U. College of Law is 
relatively small, with eight members, ber.,::'f'\~e of the small 
number of black students. The members a' ~oncerned 
primarily' with recruitment of potential ~;, .... c:;lck law students 
and with faculty biring. 73 

2. Women's Law Caucus 

A Women's Law Caucus (WLC) exists at both C.U. and D.U. 
At C.U., the WLC bas sutcommittees which recruit female 
students, assist with faculty hiring, and identify and 
recruit women lecturers for law courses. WLC members at 
C.U. interviewed by the staff felt that their efforts are 
hindered because the WLC members do not have adequate time 
or resources to attract women students. Ann Sayvetz of WLC 
expressed her concern over the administration's lack of 
interest in actively seeking out female students. She said 
that the students are forced to recruit because the law 
school is unwilling to do so. (p. 231) 

35 



WLC members have also attempted to involve themselves 
in the faculty hiring process. 7 • They celieve that their 
efforts have been frustrated because faculty candidates have 
been consistently scheduled to meet with them when students 
are preparing for final examinations. 

The Women's Law Caucus at D.U. college of Law is 
primarily involved in recruitment of potential female law 
students. Its members have also been actively involved in 
efforts to establish a course on sex discrimination and the 
law and to some degree in the recruitement of female 
faculty. 75 

D. Faculty 

1. Affirmative Action Programs 

Pursuant to Title VI of the 1964 Civil Rights Act, all 
institutions cf higher education receiving Federal funds are 
required to certify that all programs will be conducted, and 
facilities operated, in such a manner that no person shall 
be subjected to discrimination on the basis of race, color, 
or national origin. 76 Colleges and universities also are 
subject to Title IX, an extension to Title VI, which 
prohibits sex discrimination in education programs. 17 

Various agencies of the Federal Government, including 
the Department of Health, Education, and Welfare (DHE~, are 
responsible for the enforcement of the two laws. In 1965, 
President Johnson issued Executive Order No. 11246, later 
amended by Executive Order No. 11375, to strengthen the 
existing contract compliance program and obligate Government 
contractors to sign a seven-point, equal opportunity clause 
agreeing not to discriminate on the basis of race, color, 
religion, sex, or national origin. 78 The contractor also 
must agree to take affirmative action steps regarding the 
emp10yment of minorities and women. The Office of Federal 
Contract Compliance Programs (OFCCP), created by the 
Secretary of Labor to enforce the Executive orders, has 
published detailed guidelines outlining compliance with 
them. The most comprehensive description of contractors' 
obligations is contained in OFCCP Revised Order No.4, which 
requires the employer to analyze its work force and to 
establish an ongoing affirmative action program which 
eliminates work force deficiencies identified. 79 Public and 
private colleges and universities holding Government 
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contracts, including the Universities of Colorado and 
Denver, are subject to Revised Order No.4. 

DHEW, a designated compliance agency, issued a 
memorandum (the Holmes memorandum) to college and university 
presidents in December 1974, which emphasized that 
institutions must avoid reverse discriwination in carrying 
out affirmative action employment programs. 80 A recent study 
by the u.s. Commission on Civil Rights, Washington, D.C.~ 
found that the memorandum is ambiguous and misleading in 
essentially two ways.a1 First, by focusing on reverse 
discrimination to the exclusion of other concerns, it 
conveys the impression that the major problem facing 
universities is the danger that affirmative action will lead 
to the selection of women and minorities who are "less 
qualified" than 9ther candidates.. Secondly, the memorandum 
either misstates or excludes important qualifying 
information concerning the requirements of the Executive 
orders. AS a result, the memorandum will more likely 
impede, rather than increase, integration of faculties at 
institutions of higher eQucation. 

The memorandum also reflects a fundamental error in 
DREW's interpretation of Executive order regulations 
concerning goals and timetables. Under these regulations, a 
goal is to be established for ultimate elimination of 
underutilization and underrepresentation of minorities and 
women followed by the development of a realistic timetable 
for reaching that goal within the framework of expected 
turnover and affirmative action practices. The Holmes 
memorandum does not treat numerical goals as objectives for 
eliminating underutilizaiton and underrrepresentation but 
rather as estimated measures of the results of affirmative 
action. 

The memorandum indicates that goals which reflect the 
employer's estimate of what should be accomplished from 
affirmative action will be satisfactory, regardless of 
whether they reflect any meaningful progress toward 
eliminating underutilization. In addition, the memorandum 
is derelict on the questions of job qualifications. It 
states that universities and colleges have the sole 
authori ty to determine job q,~alifications, not DHEW. This 
statement is rrisleading, since all job qualifications must 
be validated according to Executive order regulations. The 
Holmes memorandum further states that when DHEW reviews the 
validity of a job qualification, the agency will 
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substantially weigh the op~n~on of persons in the specific 
occupation. DHEW's position appears to be in violation of 
Executive order regulations, which require that validity 
studies be conducted in accordance with prevailing theories 
of psychometrics. 

In addition to being required by law, affirmative 
action programs for faculty hil.'ing are deemed necessary by 
minority group and female law students who view the program 
as a method to diversify faculty composition and stimulate 
curriculum changes. Students also express concern about the 
composition of the fa cuI ty because minori'cy and female law 
professors are not available as potential role models. 

Faculty interviewed by Commission staff at both C.U. 
and D.U. stated that it was difficult to recruit minority 
and female professors. Because the potential candidate pool 
is small, they are in demand by law schools throughout the 
nation. Occasionally, c.o. and D.U. Law Schools have 
utilized women and mtnorities as adjunct and visiting 
professors. 82 

The recruitment process is essentially the same at both 
institutions. Each uses a list of potential applicants 
compiled by the Association of American Law Schools (AALS). 
The association acts as a distribution point for law school 
graduates seeking faculty positions and receives resumes, 
which it then disseminates to law schools. It also holds a 
3-day interviewing session to allow law schools to interview 
faculty candidates. 

Because the major source of applicants is the AALS, its 
ability to refer available women and minority candidates has 
some effect on the eventual hiring of minority and female 
law professors. The chart below, showing the number of 
candidates on the AALS register by race and ethnicity, 
indicates that minorities and women constitute a small 
percentage of candidates, decreasing the possibilty that a 
minority or a woman will be selected. 53 

AALS Register Percent 
White males 389 87.6% 
Blacks 9 2.0% 
Chicanos 0 0.0% 
Other minorities 7 1.6% 
Women (includes 
minority women) 43 9.7% 
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a. University of Colorado School of Law 

The law schoel at the University of Colorado has no 
minority professors and one white female visiting lecturer 
who will be working in the legal aid clinic for the academic 
year 1915-16. CUring the academic year 1974-15, the law 
school had no minority ~rofessors and one white female 
professor, who left in June 1915. During the academic year 
1913-74 the law school had three white female professors 
(two full-time and one part-time) and one black male 
professor, a visiting lecturer.a~ Prior to 1970 the 
University of Colorado had never employed any female or 
minority professors • 

The fact. that minority group and fema.le law professors 
have been offered 1-year temporary positions rather than 3-
year contracts was questioned by one law student at C.U., 
who said: 

I feel that this process can be subject to abuse. 
In other words, to.whom are the full-time, three
year contracts offered and to whom are the 
vistorships ••• (offered)? ••• I·m saying that the 
process is such that it could lend itself to an 
abusive situation. (p. 235) 

She added: 

! think very few people could afford to move to 
Colorado to take a one-year job, beginning 
teaching job, with absolutely no guarantee of any 
followup •••• lt could be used as an offer that 
people can't afford to accept. (p. 235) 

• 
Other students expressed great concern during the 

Advisory Committee's open meeting about the lack of 
minorities and women on the faculty. (pp. 219, 220, 226) A 
group of C.U. law students, the Committee for a Racially 
Integrated Faculty (CRIF), filed a complaint in April 1915 
with the U.S. Department of Health, Education, and welfare, 
Office for Civil Rights, charging discrimination in hiring 
in violation of Title VI and Title VII of the Civil Rights 
Act of 1964 and Title IX of the Educational Amendments of 
1972. The complaint stated: 
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••• the law school in conjunction with the 
university is receiving Federal assistance and yet 
it continues to discriminate by its failure and 
refusal to employ minority and women faculty 
members. This discrimination is apparent from the 
fact that at the present time there are no 
minority faculty members and only one female 
faculty member. o5 The sole female faculty member 
is untenured •••• They are also in violation of 
Executive Order 11246, which requires the adoption 
and implementation of nondiscrimination and an 
Affirmative Action Plan. The violation of this is 
obvious from the uniracial/unisexual composition 
of the faculty.56 

The complaint also noted that: 

In the history of the law ~chool there has never 
been a racial or ethnic minority person appointed 
as a permanent member of the faculty. The one 
woman who received tenure on this faculty obtained 
it only after a tremendous amount of student 
pressure was placed on tenured faculty and the 
administration. a7 

Dean Peterson explained the hiring process to c.u. law 
students in a memo dated April 1, 1975. He stated that all 
regular appointments require the vote of two-thirds of the 
faculty. He made the following comments about C.U.'s 
recruitment efforts: 

I should first explain that our potential 
candidate pool is obtained in three ways: (1) 
through direct mail inquiries to us by persons 
responding to our advertisements in the Chronicle 
of Higher Edueation or the Affirmative Action 
Register, or who simply know atout the School; (2) 
through direct inquiries made on our own 
initiative to individuals we think might have an 
interest in teaching here; and (3) through the 
Association of American Law Schools Faculty 
Appointment Register, in which any interested 
person may register and have his or hex: resume 
circulated to all the 127 law schools which are 
members of the Association. There is substantial 
overlap between the first and third groups. This 
year, for example, it appears that about 76 
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persons who ccntacted us directly also registered 
witb the AALS~88 

He furtber pointed out that the administration wrote to 
14 white women, 1 black male, and 1 Chicano male on its own 
initiative to inquire about their interest in teaching at 
C.D. 

CRIF challenged C.D.'s recruitment efforts. The group 
stated: 

R~cruiting through traditional limited channels 
and 'word of mouth referrals' ••• illustrates a 
basic lack of good faith efforts, e.g. the most 
recent vacancy in the Legal Aid Clinic was filled 
without publication or notification, thus no 
announcement could be expected to reach qualified 
minorities and women. 89 

Dean Peterson stated that in November 1974, C.D. Law 
School sent representatives to interview 27 AALS-registered 
candidates in washington, D.C. of these, five candidates 
were invited to Boulder for further interviews: two white 
men, two white women, and one black man. After the 
interviews, one white man was offered a regular appointment, 
and a white woman was offered a visiting appointment. The 
white man accepted and the woman declined. 9o 

The dean stated that the law school interviewed seven 
additional candidates, for whom it paid travel expenses: one 
Chicano male, one black male, two white women, and three 
white men. The result of these interviews was tbe regular 
appointment of one white man. The law school also made 
visiting (1-year) appointments of two white men, who were 
selected from a pool of law professors presently teaching at 
other law schools. These faculty members were selected 
without an interview after a review of their credentials and 
references. C.U. Law school also made an offer of a 
visiting appointment to a white female professor at another 
law school. She declined the offer. 91 

Dean Peterson commented on C.U. Law School's overall 
affirmative action effort, saying that it iG "guided by two 
principles: (1) it should identify qualified candidates of 
all kinds, but with particular emphasis on females and 
members of minority groups; and (2) having identified, 
evaluated and compared such candidates, it should offer 
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appointments to those who are most highly qualified without 
regard to sex and color." (emphasis added) He defended the 
regular appointment of two \oihite men', stating, "I believe 
that the faculty has done its best to make decisions in 
accordance ~ith both of these principles. The fact that 
only two white males received regular a~pointments does not 
raise any presumption to the contrary."92 

This response, however, raises the question of how much 
more well qualified do minorities and women have to be than 
they are presently or in relationship -to other competitors" 
for positions. Isidoro Rodriquez of CRIF said, "We are not 
challenging faculty members with malevclence or conspiracy 
or questioning their integrity. We are, however, 
complaining of inattention to the requirement and spirit of 
nondiscrimination and affirmative action." The requirement 
and spirit Mr. Rodriquez referred to are that: 

Affirmative action requires the contractor to do 
more than ensure employment neutrality ••• (it) 
requires the employer to make additional efforts 
to recruit, employ and promote qualified ••• members 
of groups formerly excluded, even if that 
exclusion cannot te traced to particular 
discriminatory action on the part o~ the employer. 
The premise of the affirmative action concept of 
the Executive order is that unless positive action 
is undertaken to overcome the effects of systemic 
institutional forms of exclusion and 
discrimination, a benign neutrality in employmen-t 
practices will tend to perpetuate the status 
quo ••• indefinitely •••• 93 

b. University of Denver college of Law 

D.U. College of Law has employed approximately 30 full
time faculty members for the past 3 ye-ars. of those, one is 
a Chicano, Jesse Manzanares, hired in 1972, and the otber is 
a white woman, Cathy Krendl, hired in 1973. They were the 
last, full-time faculty members hired cy the College of Law. 
(p. 160) There is also a white female, part-time adjunct 
professor, and Cathy Krendl said that there are two other 
women available, who "are not presently teaching but ••• are 
available to teach certain special courses, mhould those 
courses be offered." (emphasis added) (pp. 1:J5-196) In 
addition, there are two Chicano attorneys, one a woman, who 
works within the clinical education program. 
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# Dean Yegge of D.U. College of Law stated at the 
informal hearing that D.U. has an affirmative action plan 
approved by the Department of Health, Education and Welfare, 
Office for Civil Riqhts, but the lack of available positions 
at the law school is a problem. He added that the law 
school currently has one vacancy, and the leading candidates 
for the position are women. (p. 168) 

, . 
Dean Manzanares said that other problems are the lack 

of available min(' rities and women qualified and interested 
in teaching law and the extreme competition among 
institutions for those who are available. He said, "I'm 
sure Cathy (Krendl) will tell you that there are numerous 
law schools she could go to; there are numerous law schools 
I could go to. There is active recruitment throughout the 
profession (and) law school community." (p. 201) 

Cathy Krendl expressed concern about the lack of female 
professors at D.U.94 She stated, however, that in her 
opinion the law school has made a good faith effort to 
employ women. She said, "Our recruitment efforts 
have ••• become more difficult because women have been very 
popular this year in particular." (p. 196) 

Two members of the D.D. women's Law Caucus expressed 
concern about the lack of affirmative action at the law 
school in a letter to the u.S. Commission on Civil Rights. 
They stated: 

WLC in currently reviewing the Unive:t'sity of 
Denver's affirmative action program. We find 
inconsistencies and blatant disregard for the 
goals and objectives filed with H.E.W. The 
voluntary plan speaks of articulated hiring 
policies, of procedures for national searphes to 
locate minorities for job openings and for the 
submission of detailed explanations to the 
affirmative action officer (of D.U.) for failure 
to hire a minoxity. Our investigation to date 
finds little evidence of implementation. 95 

They questioned the selection process by faculty 
members who are in the position to hire women as being 
" ••• based on the personality of the applicant. The kind of 
woman professor acceptable to most of our ~le faculty is 
one with pl:oper demeanor - an aggressive. articulate 
attorney is described as 'arrogant' if it happens to be a 
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women."96. They also alleged that the part-time faculty 
positions pay such a small amount of money, only $150 per 
quarter, that few women can afford to accept these 
positions. 97 

A. D. U. law professor sta'ced that D. U. Law School does 
not recruit for adjunct professor positions because it is 
deluged with applications. He said that ~here have been few 
applications from women and minorities. 98 

E. Post-Law School Access to th(~ Legal Profession - The Bar 
EKamination 

1. The Bar Examination Nationwide 

Every State requires that persons wishing to practice 
law in that State pass the State bar examination. 99 Each has 
a Board of Bar Examiners, and most have had such boards for 
50 years or more. In most States, the supreme court rather 
than the legislature or the chief eKecutive has maintained 
exclusive control' over the examining process. 

A.lthough States vary somewhat in the objectives of the 
bar exam, the National Conference of Bar Examiners has 
stated in general that: 

The bar examination should test the applican'c's 
ability to reason logically, to analyze accurately 
the problems presented to him, and to demonstrate 
a thorough knowledge of the fundamental principles 
of law and their application. The examination 
should not be designed primarily for the purpose 
of testing information, memory, or experience. 100 

within the past 40 years, several efforts have been 
made to institute a IInational bar examination." States have 
been traditionally opposed to any moves to diminish their 
sovereignty over admission to the state bar. In 1967 a 
special committee was formed at the National Conference of 
Bar Examiners (organized in 1931) to conduct an indepth 
study of the bar examining process~ After several years, 
the special committee and the entire conference approved the 
Multistate Bar Examination (MBE) .101 It was originally 
designed to assist State examiners in grading and measuring 
their results again~t an objective standard. 102 It was also 
developed to meet the challe.lges of those who claimed that 
essay bar examinations are culturally biased. (p. 328) 
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The MBE section of the bar exam WaS first given in 197~ 
bv 19 states to fewer than 5,000 applicants. In 1974 it was 
given to some 24,000 applicants in 41 states. 103 With the 
exception of the MBE, the content and focus of the bar exam 
vary widely from State to State, as do~es the cutoff point 
established for passing or failure. 

An article in a 1973 edition of The ~ Examine! by a 
University of Pennsylvania law professor analyzed a number 
of questions concerning minorities and the bar exam in that 
state, questions which are probably relevant in a general 
way to many states. The article did not consider minority 
women as a. separate category. They were counted with the 
mino:rity men applicants. The professor indicated that 
between 1955 and 1970, 97 percent of those taking the bar 
were white, and 3 percent were black. of these, 98 percent 
of the whites eventually passed, while fewer t.:lan 10 percent 
of the blacks passed. The author pointed out that the Board 
of Bar Examiners is in a position to make discretionary 
decisions about whether or not to r.aise the grades of some 
applicants who obtained less than the passing grade, and in 
this process there was opportunity for unconscious (or even 
conscious) racial discrimination. 

The possibility for unconscious discrimination existed, 
the author believed, for several reasons. First, almost all 
the people who made up and graded the bar exam questions 
were white. If the writing, style, grammar, choice of 
words, and sentence structure were unfamiliar to them in a 
cultural way, they might tend to credit the exams less well. 
He also felt that black applicants went into the exam with 
greater fear of failure than nonminority applicants. rhis 
apprehension and the fear that they uweren't going to be 
given a fair break,u may have a negative effect on thAir 
performance. 104 

There appears to be a growing demand in some quarters 
for abandonment or at least major re~ision of. the bar 
examination system, especially by minorities. rhere have 
been lawsuits in some 14 states within the past several 
years, brought mainly by minority plaintiffs, challenging 
the constitutionality of the bar exam in those states. 'The 
suits center around contentions of unconstitutional 
discrimination based on race and national origin and have 
mostly been brought as class actions in Federal court by 
unsuccessful minori·ty bar applicants. 
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Many of the suits are similar. They make allegations, 
based on statistics cou~erning the disproportionate pass
fail ratio on the exam between minorities and nonminorities, 
that there is de facto racial discrimination. They claim a 
EEima facie case and seek to place the burden on the 
defendant-examiners to prove that the bar examination system 
is indeen valid, using testimony and evidence from testing 
experts. lOS 

During 1974 three significant decisions favoring bar 
examiner defendants were handed down by Federal district 
courts in Alabama, South Carolina, and Georgia. 106 In each 
of these cases, the court ruled that the plaintiffs were 
unable to prove that they had been djscriminated against. 107 

A bill was introduced in the u.s. House of 
Representatives early in 1975 which deals with the question 
of access to the legal profession by minorities. The 
proposed law offers an alternative solution to present 
problems affecting minority applicants who fail the bar 
examination. The proposed legislation asserts that 
underrepresentation of minorities in the legal profession, 
among other factors, constitutes unavailability of equal 
access to legal services and consequently poverty among the 
poor and minorities. It ~ould permit the Federal court to 
create a special bar exam committee to administer a 
"comprehensive bar exam" to minority applicants if requested 
in states where the percentage of minority candidates 
passing the bar is 25 percent or more below the percentage 
of other candidates taking the exam. loa 

2. Colorado Bar Examination 

a. Bar Membership Requirements 

To practice law in Colorado, a person must be admitted 
to the bar. Based on bar examination resuits, the State 
Board of Law Examiners makes recommendations to the Colorado 
supreme Court, which determines who is admitted to practice 
law.109 The S'cate board is divided into two subgroups, the 
law and bar committees. The bar committee is composed of 
seven attorneys appointed by the court for 5-year terms who 
review the ethical and moral qualifica~ions of bar 
applicants. The 11-member law committe~ administers the 
examina.tion given to bar applicants. It consists of seven 
Anglo fllen, one Anglo woman, one black man, and one Chicano. 
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rhe woman, who was appointed to the committee in fall 1974, 
is the first female ever appointed in Colorado. 

The law committee drafts tl,le essay portion of the bar 
examination, which consists of 6 questions chosen from 10 
predetermined subjects. The essay questions are graded by 
the bar examiners with four additional grilders. Grading 
generally is based on the taker's ability to identify issues 
specified by the examiners. Also, as in approximately 40 
other states, Colorado administers the Multi-State Bar 
Examination (MBE), which has a multiple choice format and is 
machine-graded. 

To assure that the examinations are graded anonymously, 
each applicant is 'assigned two numbers. The first number is 
assigned before the exam is given and the second is handed 
out with the exam. Only the secretary to the state Board of 
Law Examiners has access to the code. Once the questions 
are graded and scores recorded, the supreme court releases 
to the public the names of those who have passed. Each 
applicant is also notified individually of his or her 
results. The actual test scores are not sent to the 
applicant except on request. Applicants may take the bar 
examination a second time if they fail to pass the 'first 
test. After that, they must petition to retake the 
examination. 

b. Effects on Minorities and Women 

Th~ u.s. Census for 1970 documents that approximately 
5.3 percent of the lawyers in colorado are women even though 
they comprise 38.2 percent of the civilian work force. llo 
Likewise approximately 4.3 percent of the lawyers in 
Colorado are minority although they constitute 12.7 percent 
of the civilian labor force. Minority women comprise a mere 
0.1 percent of attorneys in Colorado. , There are only five 
minority women lawyers in Colorado according to the U.S. 
Census data. The advent of minority admission programs at 
the Universities of Colorado and Denver has increased the 
number of minorities taking the bar examination. The number 
of women attending la.~1 school and entering the legal 
profession has also increased, but both groups remain 
underrepresented.ll~ 

statistics from many States indicate that minorities 
are passing the bar examinaticm at a lower rate than I\nglo 
men and women" As a result, la~~suits challenging the bar 
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examination have been initiated in a number of states. 
~ccording to Chief Justice Edward Pringle, eight suits are 
pending aqainst the Colorado Supreme Court. In general, 
these lawsuits allege that the bar examination discriminates 
against minorities. The plaintiffs contend that the bar 
examination is a ~edieval fraternity rite, which merely 
duplicates the testing functions of law schools. In 
addition, petitioners allege that the state court is acting 
as an employment agency in licensing attorneys and that any 
discrimination in the bar exam is therefore covered by Title 
VII of the 1964 Civil Rights Act. (42 U. S. C. § 2000e) 112 

They argue that as a result the colorado Supreme Court is 
obligated to validate the bar examination by professionally 
acceptable methods if the plaintiffs statistically 
demonsi.:rate that it discriminates against a particular group 
covered by Title VII. As of fall 1975, no cases had come to 
trial. In other States, however, Federal courts have ruled 
that the bar examination is not covered by Title VII. 
Consequently, thA Colorado Supreme Court has stated that the 
bar examination does not have to be validated. 113 

Because of the underrepresentation of minorities and 
women in the legal profession, the colorado Advisory 
committee voted in December 1974 to study the bar 
examination for possible cultural bias. Chief Justice 
pringle in January 1975 indicated that the court would 
cooperate. He said, hc~ever, that the court does not keep 
racial and ethnic breakdowns of applicants and that 
therefore it woul~ supply all information on an anonymous 
basis. 114 

The Commission hired Dr. Gary MCClelland, a 'faculty 
member (Ph.D.) in psychology (psychometrics) at the 
nniversity of Colorado, to conduct a statistical study of 
the bar exam. 115 Dr. McClelland conducted the study in two 
parts. The initial part was a tabulation of pass rates by 
race, ethnicity, and sex, and the second was a profile 
analysis. Initial tabulation showed that " ••• the passing' 
rates of both Chicanos and blacks are significantly 
(statistically) lower than the rate for Anglo mal~s."116 Dr. 
McClelland noted that there is a relatively small number of 
applicants who are not Anglo males. 1l7 Although Colorado's 
population is comprised of 41 percent Anglo male, 17 percent 
minorities, and 51 percent women, of whom 9 percent are 
minority women, bar applicants (from February 1972 to 
February, 1975) were 8.5 percent minorities and 9 percent 
women. 
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The first phase of the study also revealed the 
following average pass rates for each bar examination: 11 
percent for Anglo men, 79 percent for Anglo women, 58 
percent for Chicanos, 41 percent for blacks, and 71 percent 
for Native Americans. 118 Their eventual pass rates are 90 
percent for Anglo men and women, 79 percent for Chicanos and 
~ative Americans, and 59 percent for blacks. (pp. 218-
279)119 

Because the initial analysis showed a disparate pass 
rate for minority applicants, Dr. McClelland conducted a 
profile analysis of how applicants scored on the six essay 
questions and five MBE sections on each test.120 Using the 
list compiled by the Commission, the supreme court supplied 
Dr. McClelland with the anonymous scores for each question 
on each exam for each minority person, woman, and a 
representative sample of 40 Anglo men. Dr. MCClelland was 
unable to do a profile analysis of Native Americans or 
Minority females because of their small numbers. His 
analysis of black applicants is not as accurate as those of 
Aft910 men, Chicanos, and women because of their small 
nG~er. All minority women are charted both as chicano or 
black and as women. 

The result$ of this analysis indicated that 'there 
appears to be no cultural bias as far as women are 
concerned: II ••• Women as a group do neither statistically 
better nor worse than Anglo males in terms of either pass 
rates or average scores. IIl21 This is true even though one 
question on the February 1974 exam has been singled out as 
offensive to women. 122 The profile analysis showed that 
women did better on this question than their male 
counterparts. 

Dr. TI.1cClelland f s study found: (a) the claim that 
minorities do relatively worse on business-related essay 
questions is not supported by the data; (b) Chicanos perform 
relatively worse than Anglos on the MBE property and 
evidence questons; and (c) partly due to (b) above, Chicano 
scores on the whole MBE, when compared to their essay 
scores, are low relative to Anglo MBE scores. 

Dr. McClelland concluded that although the objective of 
both tests is to measure minimum legal competency, the 
supreme court's scoring rules, which determine who passes 
the exam, assume the essay portion and MBE multiple choice 
portion are measures of the same legal competency and do not 



recognize the fact that essay and objective tests tap 
different cognitive skills.123 According to Dr. McClelland, 
one effect of the scoring rules is that they may unfairly 
penalize minority applicants because a separate adjustment 
formula is not used for minority applicants. 124 

The issue of whether or not the bar examination, taken 
as a whole, is culturally biased against minorities was not 
resolved by Dr. McClelland's study. He states that either 
the MBE is biased against minorities or tl1e essay portion is 
biased in favor of minorities or both. D~·. Gregg Jackson of 
the u.s. commission on Civil Rights~ Office of Research, 
points out that the evidence only weakly suggests such a 
bias. Both Dr. McClelland and Dr. Jackson agreed that in 
order to make a clear determination as to whether or not the 
Colorado bar examination is a culturally fair test, Dr. 
~cClelland needed external data which is not presently 
available; i.e., a representative sample of lawyers who have 
had their job performance accurately measured and have also 
taken and passed th~ bar examination in Colorado. 125 

c. Recent Changes in the colorado Bar Examination 

The state supreme court and the law committee have 
initiated several changes in the bar exam during the last 
several years. Before its first revision in 1972, the bar 
examination consiste~ only of essay questions in areas which 
focused on both national and state questions. Since the 
Multistate bar examination was added, the bar examination 
has concentrated on questions of national scope. 126 

The Multistate Bar Examination was adopted in Colorado 
in 1972. Since the examination has been used in Colorado, 
its effect as discussed by Dr. McClelland has been 
detrimental to minorities. 127 Chief Justice Pringle stated 
that the MBE was adopted in an attempt to eliminate 
artificial barriers that exist for minority applicants, but 
he no longer is sure that it has been effective in doing 
this.12B In an attempt to administer a fair test, the 
supreme court and the law committee have changed grading 
standards several times in order to minimize the impact of 
the MBE.129 

For instance, on the February 1972 exam an applicant 
had to score 75 or more on at least 4 o.f 6 essay questions 
and answer at least 20 out of 40 questions correctly on 3 
out of 5 MBE sections in order to pass. On the February 
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1975 examinaLion, if an applicant passed 4 out of 6 essay 
questions and had an average essay score of 72 or over, the 
MBE score did not cour..t. 130 If an applicant had a lower 
average score and passed at least three essay questions, the 
~BE score was used to determine whether an applicant passed. 
Currently, an average combined MBE and essay score of 70 is 
passing. 

Except for the July 1973 bar exa,liination, the overall 
passing rate for all applicants has remained between 65 and 
75 percent. However, in July 1913 the changing of grading 
standards resulted in substantially different pass rates for 
bar applicants. At this ti.me 93 percent of the applicants 
passed. The July 1973 grading standard made it possible to 
pass the bar examination without passing more than one essay 
question if the applicant's overall average was more than 
70. 

According to Ray Jones of the law committee, the 
increased pass rate can be attributed to either or both of 
the following factors: the applicants taking the examination 
were better prepared, or the supreme' court's grading 
standard allowed applicants to pass who would not have done 
so in previous years. (pp. 320-321) .131 

Some members of the supreme court and the law examiners 
were pleased with the high pass rate. However, the court 
was alarmed because an applicant could pass the examination 
without passing more than one of the essay questions_ As a 
result of the court's concern, the scoring prouedures were 
again revised with the assistance of the Educationai Testing 
service. 

In summary, although there have been several grading 
changes, the main difference between the current bar exam 
scoring standards and previous standards is that an 
applicant can now pass the examination without passing the 
MBE. 

Prior to July 1974, applicants who failed the bar 
examination had no right to petition the court for a review 
and regrading of their test. 132 Minority applicants who 
failed the examination interviewed by the Commission staff 
stated that the lack of a review process was detrimental to 
th~~(.133 As a result of their concerns plus others voiced by 
applicants, the supreme court established a method for 
reviewing examinations of those applicants who fail the test 
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and request a review. The purpose of the review is to 
ensure that the applicant receives all the points he or she 
should have on the essay test. 134 An examiner, acting as a 
hearing officer after notice, conducts a hearing under the 
failing applicant's petition for review. The hearing 
officer then prepares and submits to a three-person 
committee of the Colorado state Board of Law Examiners the 
hearing officer's findings, conclusions, and 
recommendations. The committee reviews the matter and then 
makes its recommendations to the court, which may adopt or 
reject them. 

All petitions for review are considered by the State 
supreme court. Results of the first appeal process show 
that 25 petitions for review were accepted from applicants 
who failed the July 1974 exam. As a result of that review 
process, 13 of ~he applicants who petitioned were admitted 
to the colorado Bar. 135 

d. Suggested Changes 

Many of the interviews and some of the testimony 
presented at the May 10 open meeting stressed the need for 
alternatives to the present bar examination in Colorado. 
When the Advisory committee met with Chief Justice Pringle, 
he was asked if a study had ever been done to correlate 
success on the bar examination with success in the practice 
of law. 136 He stated that to date no study had been done and 
expressed the belief that the bar exam was necessary because 
law schools are graduating students who are not qualified to 
practice law. 137 Both he and Justice Groves believe that it 
is possible to graduate from law school without taking 
courses essential to practicing law.138 

Dean Robert Yegge and Professor William Huff of D.U. 
College of Law agree with the justices that not all law 
school graduates are prepared to p~.actice. Professor Huff 
emphasized that D. U. trains "law persm.,S" and not just 
lawyers. (pp. 169-170, 211) 

The answer to the question of whether the bar exam is 
necessary is an important one in colorado. Chief Judge 
Harry Silverstein of the State court of appeals has 
expressed concern that many older practicing attorneys are 
incompetent. Judge Siverstein, a former chairman of the 
State Board of Law Examiners, felt that something must be 
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done to lessen the sharp increase in complaints and 
disbarments .. 139 

One solution that has been suggested is continuing 
leqal education. Several States require that newly licensed 
attorneys and practicing attorneys take a certain number of 
hours of classroom instruction to ensure that they are 
familiar with the most recent laws and procedures. Although 
no State has used this approach in lieu of the bar exam, 
Professor Eli Jarmel of D.U. Law School made such a 
suggestion at the May 10, 1915, open meeting. He said that 
when he taught in New Jersey he suggested that the State 
supreme court require an intensive course in preparing legal 
nocuments (wills and probate) instead of a bar exam for law 
school graduates. New Jersey adopted the course 
prerequisite in addition to the bar exam. 

At the Colorado Advisory Committee's open meeting, 
Professor Jarmel presented a variation on the New Jersey 
system. He suggested that the bar examination be eliminated 
because it duplicates law school work. Instead of the bar 
exam, he suggests required legal skills training for certain 
members of the graduating class (the bottom third or lower 
half) before they would be certified to practice. (p. 
295) l~O Professor Jarmel contended that students in the 
upper portion shoula not have to take the course since their 
competence is clearly demonstrated in law school. He 
admitted that his plan might adversely affect minorities. 
He stated, however, that until the law schools assume the 
responsibility of graduating only those who are capable of 
practicing law, his plan is sensible. (pp. 293-295, 302) 

In addition to questioning'the validity of the essay 
portion of the bar exam, Professor Jarmel was adamantly 
opposed to the MBE. He said that when the MBE was 
developed, he was approached to review some of the questions 
on evidence. He disagreed with two of the four "correct" 
(suggested) answers. 141 He stated that his answers differed 
because he had more insight into the questions than the 
person who drafted them. He also objected to the MBE 
because it asks for majority Lule which may not always be 
the best rule. (p. 305) 142 

The suggestion most often heard by the Advisory 
Committee in interviews and during the open meeting was the 
adoption of "diploma privilege." The "diploma privilege" 
refers to granting bar admission to all graduates of ABA-

53 



accredited law schools. Judge Otto Moore, former chief 
justice of the Colorado Supreme Court, felt that diploma 
privileg8 is imperative. He alleged that in the 1940s and 
1950s the state supreme court lowered the passing standards 
to admit the children of state officials who otherwise would 
have failed the bar examination. In 1957 Chief Justice 
Moore formally proposed to the court that it admit all 
graduates from Colorado schools on motion to alleviate the 
juggling of grades. His proposal lost four to three. Judge 
~oore expressed the belief that if the State schools were 
told that 2 years hence they would be responsible for the 
professional performance of all their luw graduates, the 
schools would accept the responsibility. The judge felt 
that the Colorado Supreme Court should continue to 
administer a bar examination for applicants from out-of
State schools. 143 

Ray Jones of the State Board of Law Examiners stated 
that the board discussed such a proposal several years ago, 
but it was not adopted. He objected to the instate proposal 
because he felt it unfairly discriminated against those 
persons such as himself who went to out-of-state 
institutions. (p. 321) Professor Jarmel also objected to an 
instate, out-of-state dichotomy, noting that the u.s. 
supreme Court has ruled that the Constitution guarantees 
every person the freedom to travel. He said that to limit 
the diploma privilege to instate graduates would deny other 
graduates the opportunity to practice law'in Colorado. 
However, a counterargument is that five States currently 
make such a distinction, and the courts have not ruled the 
plans unconstitutionalQ 

Many Chicanos and blacks favor the dipl~ma privilege. 
The National Bar Association, a predominantly black 
organization, endorsed such a proposal in" 1970. King 
Trimble, president of the sam Carey Bar Association, a 
predominantly black Colorado group, said that it also favors 
diploma privilege. Mr. Trimble testified at the open 
meeting that the law schools, not the supreme court, should 
screen out persons who are not capable of practicing law. 
He felt that it is unfair to the applicant and to ·the 
profession to carry someone through law school for 3 years 
knowing that he or she will fail the bar exam. Mr. Trimble 
was emphatic that the law schools have two important 
responsibilities. First, they must admit all those who are 
qualified to attend law school. Second, and most 
importantly, they must fail those stUdents who cannot make 
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it. University of colorado law professors have admitted 
that they carried two minority students through 3 to 3 1/2 
years of law school without graduating them. 1 •• This 
negative experience cost the students many thousands of 
dollars and 3 years of their lives. 

Mr. Trimble offered another reason why he felt the bar 
examination should be eliminated. He contended that blacks 
generally have a negative attitude toward the exam because 
of historic discrimination on the exam na,tionally and noted 
that most blacks have to take the bar exam twice before 
passing. 

Although Chicanos statistically' score higher on the bar 
o.xamination than blacks, they also advocate changes. In his 
brief filed with the Colorado Supreme Court challenging the 
constitutionali ty of ::he exam, Jacob Pacheco listed a number 
of alternatives to the present bar exam. 145 His first option 
was diploma privilege with certain required courses. In 
support of that position, Professor Cathy Krendl testified 
at the o.pen meeting that students should prepare to practice 
law in law school and not be preparing for a State bar 
examination. (p. 211) Most Chicanos interviewed support the 
diploma option. They also support the other options 
proposed by ~r. Pacheco. 1 • 6 

His second alternative is a mandatory.2-month training 
course for all law school graduates. The program would be 
conducted in cooperation with the Colorado Supreme Court and 
a law school. Mr. Pacheco also suggested a 1-year 
internship with a legal services or similar program or with 
an experienced attorney. These internships could occur 
during or after graduation from law school. The major 
criticism of the last proposal is that States which have 
attempted to implement them pave abandoned the practice due 
to failure. For instance, some programs and attorneys have 
used their la~1 interns as "errand boys" instead of training 
them for the practice of law. 1 • 7 

Judge Moore has suggested two alternatives to the 
present system which would have to be adopted nationwide to 
have much impact. They are both patterned after the medical 
profession. First, as the California bar now does, States 
should require law students after their first year to pass a 
test on legal fundamentals before going on to the second and 
third years. Second, as Mr. Pacheco has previously 
suggested, law schools should establish an internship 
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program in the last year or upon graduation whereby a 
student would have to prove competence before being allowed 
to practice. I.e 

To date, the Colorado Supreme Court has attempted to 
incorporate improvements which are reasonable and feasible. 
It feels that progress in this area is being made, 
particularly in improving the uniformity qf grading 
standards of recent examinations. . 
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76. 42 U.S.C. §2000d. 

77. 42 U.S.C.§§ 1681-1683. 

78. Executive Order No. 11246, 3 C.F.R., 1964-1965 Comp., 
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Comp., p. 684. 

79. 41 C.F.R. §§ 60-2. 

80. Memorandum from Peter E. Homes, Director, OCR, DHEW, to 
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94. Cathy Krendl, interview on Apr. 1, 1975. 

95. Carlson and Taylor letter. 

96. Ibid. 

97. Ibid. 

98. William Huff, interview on Apr. 9, 1975. 

99. hs of 1973, there were five states (Mississippi, 
Montana, south Dakota, West Virginia, Wisconsin) which 
admitted to the bar all persons who graduated from instate 
law schools. 

100. John Eckler,. "The Multistate Bar Examination - August 
1974," The Bar Examiner, vol. 43, nos. 7-8, p. 126. 

101. The MBE is drafted by the National Conference of Bar 
Examiners in conjunction with the Educational Testing 
Service (ETS). The questions drafted by law professors 
tLroughout the country are meant to test legal knowledge in 
five subject areas. Although the MBE is machine-graded and 
tabulated by ETS, each jurisdiction has the final word as to 
its passing scores and relative value compared to the essay 
portion, which is drafted independently by each State. 

102. Daniel C. Blom, Chairman, Washington Board of Bar 
Examiners, The ~ Examiner, vol. 44,. nos. 1-2, 1975, p. 11. 

103. Ibid., pp. 127-129. 

104. Address of Paul Bender, Professor of Law, Univ. of 
Penn. Law School, "Constitutionality of Bar Examin<'ttion," 
~Qe Bar Examiner, vol. 42, nos. 3-4, pp. 55-64. 
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105. Clyde o. Bowles, Jr .. , member, Illinois State Board of 
Bar Examiners, remarks in "Review and Assessment of Suits 
1-\ttacking state Bar Examinations Systems," The Bar E!@!!!i!l§!:.L 
vol.. 43, nos. 1-2, 1974, pp. 9-18. 

106. The Georgia case was affirmed by u.S. court of appeals 
in August 1975. See Tyler v. Vickery, F. 2d I 44 
U.S.L.W. 2118 (5th Ciro, 1975). -

107. Ibid., and The Bar Examiner, vol. 43, nos. 7-8, 1974, 
pp. 133- 1 45. 

108. H.R. 2276, "The Legal Practice Equal Opportunity Act of 
1975," was introduced by Representative Hawkins, Jan. 28, 
1975. 

109. The court created the State Board of Law Examiners 
".~oto investigate and examine applicants as to their 
educational and professional qualifications, general and 
legal, for admission to the Bar ••• " (Rule 201, Colorado 
Rules of civil Procedure). 

110. U.S., Bureau of the Census, Qet~g £hara~tg~i§tig§L 
£Q!Q!:~gg, 1970, "Occupation of Employed Persons by 
Residence, Race, and sex," PC(1}-D7, table 171. 

"1~ King M. Trimble, Esq., President, Sam Carey Bar 
Association, interview, Apr. 22, 1975. 

112. Brief for plaintiff re: defendants· motion for 
clarification of issues, p. 9, Pacheco v. Pringle, C.A. 5219 
(D. Colo.'); and Cordova v. Pringle, C.A. 74-A-430 (D.colo.) .. 
1-\lso see Sigezawa, immediate past chairman, remarks at the 
National Conference of Bar Examiners, The Bar Examiner, vol. 
43, nos. 5-6, 1974. -- .-

113. Chief Justice Edward Pringle, Colorado supreme Court, 
interview on Jan. 28, 1975 (hereafter cited as Pringle 
interview) • See Tyler v. Vickery, ___ F. 2d ___ , 44 U.S.L.W. 
2118 (5th Cir., 1975). 

114. In order to identify the minority applicants, the 
commission submitted lists of all applicants who took the 
bar exam from February 1972 through and including February 
1975 to four minority attorneys for identification. The 
lists were submitted to Jesse Manzana.t'es, Assistant Dean, 
University of Denv'er Law School; Pete Reyes, Mexican 
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American Legal Defense and Education Fund; Louis Kelley, 
Assistant Attorney General, state Attorney General's Office; 
and Jacob Pacheco, Colorado Rural I,egal Services. 

115. Dr. Gary McClelland, Ph.D., psychology professor, 
University of Colorado, "Statistical Analysis of the 
Colorado Bar Examination - February 1972 to February 1975," 
(study prepared for the u.S~ Commission on Civil Rights -
~ountain states Regional Office), MSRO Files, July 1975 
(hereafter cited as MCClelland Study). See Appendix A. 

116. MCClelland study, p. 6. 

117. Ibid., p. 4. 

118. Seven Native Americans took the bar examination. 

119. Eventual pass rate is defined as the percentage of 
applicants eventually passing the bar examination. It 
includes those who may have failed the exam one or more 
times if they eventually pass the exam. 

120. The profile analysis was utilized t~ attempt to 
identify particular essay subjects or MBE topics that are 
differentially difficult for members of minority groups. A 
profile analysis cannot determine whether the test as a 
whole is culturally fair, but only whether the pattern of 
individual topic scores is consistent with an interpretation 
of cultural fairness. 

121. McClelland study, p. 26. 

122. Ray Jones, Colorado Law Examiner, interview in February 
1975, and Dolores B. Kopel, Esq., interview in 'F"ebruary 
1975. Also see question below, Colorado Bar Examination, 
Division VI, February 1974. 

Sally Silicone, a resident of the small community 
of Buxomberg, U. S.A., was eighteen '(18) years old at 
the time she consulted Attorney Loud regarding her . 
rights against Dr. I.M. Familiar, a 69-year-old general 
practitioner in the community of Buxomberg. The 
doctor, while treating Sally for mononucleosis, noticed 
her concave characteristics and suggested to Sally that 
he could guarantee to improve her sex appeal by some 
simple injections. Dr. Familiar had Sally sign a 
written consent form agreeing to such an operation. 
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The consent form indicated that sUch a procedure could 
possibly produce side effects o~ "cancer, or post
procedure tenderness." sally was sixteen (16) years old 
at the time of the surgical procedure. 

Two years later, the procedure had, in fact, 
proven so successful that Sally was unable to purchase 
clothing to suitably contain her new-found development 
and gradually she became the laughingstock of 
Buxomberg. 

Sally repeatedly called Dr. Familiar and 
complained of pain and attempted to get him to give her 
an appointment or have the doctor prescribe something 
to relieve her pain. The doctor repeatedly advised her 
"for your newly acquired beauty, you must have some 
pain and shortly it will fade away." 

shortly after being consulted, Attorney Loud 
attended a holiday cocktail party. After downing a few 
cocktails, Attorney Loud decided to telephone Sally's 
parents who were old clients of his and who now were 
residents of canada. In the presence of a dozen of the 
party participants, Attorney Loud explained in a 
boisterous manner to Sally's parents the delicate 
problem confronting Sally. He concluded by saying "ole 
Doc Familiar really blew the works. Sally now looks 
like an old sow and strumpet." Attorney Loud concluded 
by urging Sally's parents to return to Buxomberg to 
console their daughter. 

Several of the party-goers related Sally's plight 
to their bridge groups and to Sally. Sally became 
infuriated and promptly fired Attorney Loud and 
consults you regarding what' action should be taken 
against whom and what defenses can be expected if such 
action is taken. 

Bri'efly state what other causes of action exi st 
between any of the parties, if any? 

123. since February 1974, the colorado Board of Bar 
EXG'(miners has used a formula to predict applicants I MBE 
scores based on the essay portion of the examination. 

124. Justifying a separate adjustment formula, or. 
McClelland noted that if the MBE scores are to be made 
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equivalent to the essay scores within each ethnic grouE 
those of Chicanos need to be raised more than those of 
Anglos. Also see note 113 sUEra. 

125. See appendix B for Dr. Gregg Jackson's discussion 
concerning Dr. McClelland study. 

126. "Questions of national scope" are selected from 
subjects that law school faculties and the legal profession 
as a whole feel. are essential to the practice of law 
anywhere in the country. 

127. See McClelland Study, pp. 19-25, for a complete 
discussion. 

128. pringle interview. 

129. Grading standards for February 1q72 through February 
1975 Colorado Bar Examinations provided by the colorado 
Supreme Court. 

130. There are at least three states which do not grade the 
essay portions of their bar examination if an applicant 
achieves a certain score on the MBE. No matter how well an 
applicant scores on the Multistate Bar Exam in another 
State, the Colorado Supreme Court insists that he or she 
take both parts of the bar examination. 

131. See also Ray Jones, Colorado Law Examiner, interview on 
Feb. 19, 1975. 

132. At present, the essay portion but not the MBE section 
of the test is available for review by the applicant • 

. 133. David Cordova, Margaret Martinez, Edmund Noel, 
interviews on Jan. 30, 1975, Apr. 29, 1975, and Apr. 30, 
1975, resp~ctively. 

134. David Cordova, Pablo Encinas, Chief Justice Pringle, 
and Maurice Reuler, chairman, Colorado Board of Law 
Examiners, interviews on Jan. 30, 1975, Apr. 21, 1975, Jan. 
28, 1975, and Jan. 28, 1975, respectively. 

135. Ibid. 

136. In an attempt to answer the question of whether the bar 
examination is necessary, the Educational Testing Service is 
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conducting a study correlating LSAT scores, law grades, bar 
exam scores, and success in practice. Because of limited 
data, however, the study will not break down the information 
by race and sex. 

137. Pringle interview. 

1380 Justice James K, Groves, Colorado Supreme Court, 
interview on Apr. 9, 1975, and Pringle interview. 

139. Interview on Feb. 4, 1975. 

140. According to Professor Jarmel, "Lawyers spend a 
considerable amount of their time producing products. They 
may be art.icles of incorporation or wills or real estate 
documents, they spend a good deal of their time in just 
interviewing clients, a good deal of time negotiating and 
counseling people •••• lf we developed a course that attempted 
to plug in on those kind of factors and evaluated the work 
product of people in that form, that would give us an 
alternative device (to the bar exam)." (p. 295) 

~41. Alternatives presented by the MBE are not designed to 
include a "correct" answer but the examinee is to ascertain 
the answer which is most nearly correct. 

142. The majority rule is <that which 
;urisdictions in the United States. 
the better or more enlightened rule. 
305 .. 

is accepted by most 
It is not necessarily 
See Transcript, p. 

143. Judge o. otto Moore, Denver District Attorney's office 
(former Colorado Supreme court justice), interview on Feb. 
5, 1975. 

144. Professors Jonathan B. Chase, William Rentfro, and 
I.awrence Treece; C.U. Law School interviews on Feb. 14, 
1975, Mar. 18, 1975, and Feb. 12, 1975, respectively. 

145. Brief filed in the colorado Supreme Court in the matter 
of the petition of Jacob E. Pacheco for a review of 
February-March 1973 Bar Examination, May 10, 1974. 

14 6 ~ David Cordc,va, Pablo Encinas and Duane Montano, 
Margaret MartinE!z, and Robert Romero and Doug Vasquez, 
interviews on Jan. 30, Apr. 21, Apr. 29, and Jan. 31, 1975, 
respectively. 
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147. Chief Judge Harry S. Silverstein, Jr., interview on 
Feb. 4, 1975. 

148. Interview on Feb. 5, 1975. 
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III. FINDINGS AND RBCOMMENDATIONS 

The Colorado Advisory Committee finds that significant 
obstacles mil.itating against minorities becoming licensed 
attorneys are not limited to admissions policies of law 
schools or bar examinations. The Committee believes that 
among a complex of socioeconomic factors the primary and 
secondary edUcational system is the most influential and 
does not generally prepare minority students for advanced 
academic careers. However, the Advisory Committee could not 
undertake a broad study, although it is needed, which would 
focus on the primary and secondary educational system's 
effect on minorities and women. The following findings and 
recommendation, therefore, are limited to the professional 
education level and bar examination. 

Findings: Employment of Faculty and Administrators 

1. The Law Schools--c.U. and D.U. 

The Advisory Committee found that despite recent 
recuitmeht efforts the lack of minority and female faculty 
members and administrators is an apparent seriousfaili::lg at 
C.U. and D.U. Law Schools. Neither law school has an 
affirmative action plan designed to eliminate 
underrepresentation of minorities and women. Instead, they 
have their goals included in a general ~lan for their 
respective universities. 

In addition, the Committee found that the law schools 
have gn affirmative responsibility to hire women and 
minorities for the effective teaching of law as a response 
to expressed student needs for improved faculty and 
administrative-student communications and most importantly 
under Executive Orders 11246 and 11375 and Revised Order No. 
Four. 

C.u. and D~U. L~W Schools primarily recruit faculty 
candidates through advertising in the Affirmativ~ Action 
Register and the Chronicle of Higher Education and use the 
Association of American Law Schools (AALS)-Faculty 
Appointment Register. The Committee found that the AALS
Faculty Appoir!,tment Register has few minorities and women. 
Similarly, the irrpact of advertiSing in the Affirmative 
Action Register and Chronicle of Higher Education cannot be 
measured because not all minority and women organizations 
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concerned with the legal professions sucscribe to, and 
consistently use, these publications. 

2. Department of Health, Education. and Welfare (DHEW): 
Relationship to Affirmative Action Programs in Law 
Schools 

A December 1974 memorandum from Peter H. Holmes, 
director of DHEW's Office for Civil Rights, to college and 
university presidents stresses OCR:s new policy that 
institutions, not the Federal Government, have the right to 
determine who is the "most qualifii:..d" candidate and to turn 
down a candidate who is "less well-qualified than the 
candidate actually selected." The memorandum is misleading 
in conveying the impression that a major problem for 
universities is that affirmative action will lead to 
selection of less "qualified" women and minorities. 

Under the policies stated in this memorandum, C.U. Law 
School is technically in compliance with Executive Orders 
11246 and 11375 in hiring two Anglo men to fill recent 
vacancies although ther~ are no women or minorities on the 
faculty. The Advisory committee disagrees with DHEW's 
current interpretation of the Executive order. , 

Recommendations: Employment 

1. Because of the underrepresentation of minor.;ties and 
women, the Advisory Committee recommends that c.v. and D.U. 
Law Schools make every effort to f.ill their next faculty and 
administrative vacancies ~ith qualified minori~y and female 
candidates. They should develop additional direct 
recruitment methods to ensure that they reach all potential 
minority and female candidates. The following is a partial 
list of organizations which may not subscribe tv the 
Affirmative Action Register or Chronicle of Higher Education 
and individuals who could be helpful in locating minorities 
and women in the legal profession: American Indian Graauate 
scholarship Program, University of New Mexico School of Law, 
1117 stanford N.E., Albuquerque .. N.M. 87106; Derrick A. 
Bell .. Jr., Professor of Law, Harvard University Law School .. 
cambridge, Mass. 02138; The catalyst, National 
Headquarters, 14 East 60th st., New York, N.Y. 10022; Elaine 
Jones .. Esq., NAACP Legal Defense and Educational Fun1, Inc., 
10 Columbus Circle, New York, N.Y. 10019; Mexican American 
rlegal Defense and Education Fund, 145 Ninth st., San 
Francisco, calif., 94103; National Council of La Raza, 1025 
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15th St., N.W., 4th Floor, Washington, D.C. 20005; National 
council of Black Lawyers, 126 W. 119th St., New York, N.Y •. 
10027 (represented in the Denver region by Fred Charleston, 
2130 Downing); Native American Rights Fund, 1506 Broadway, 
Boulder, Colo. 80302; Sam Carey Bar A.';socia'f:ion, King M. 
Trimble, Esq. 1711 Pennsylvannia, Denver, Col~* 80203; 
Japanese American Citizen's League, National headquarters, 
1765 Sutter St., San Francisco, Calif. 94~15. 

The law schools should also actively encourage minority 
and female graduates to go into teaching. The schools 
should consider the creation of a program to hire recent 
C.D. and D.U. law graduates, particularly minorities and 
women, as teaching assistants to give them teaching 
experience and increase the faculty candidate pool. 

2. The Advisory Committee recommends that the C.U. and 
D~U. Law Schools establish specific goals and timet~bles for 
the placement of minorities and women in faculty and 
administr .. tive positions. 

3. The Joint Budget Committee of the Colorado Legislature, 
acting 01 :l sense of responsibility for encouraging 
affirmati e action in hiring at C.U. Law School, should 
strongly :ecommend to the law school that it take 
affirmatile action to fill any upcoming faculty or 
administrative vacancies with minority and/or women 
candidates. 

4. The Advisory Committee recommends that the national 
director of the Office for Civil Rights, DHEW, rescind the 
policy decisions embodied in OCR's December 1974 memorandum 
regarding compliance with Executive Orders 11246 and 11375 
and follow existing Executive order guidelines issued by the 
Office of Federal contract Compliance. 

5. The Advisory Committee also recommends that the Office 
of Federal Contract compliance programs (OFCCP), U.S. 
Department of Labor, pursuant to its authority under 41 
C.F.R. §60-1.6(e}, review DHEW's regulations for the 
administration of Executive Orders 11246 and 11375, in 
particular the policies stated in OCR's December 1974 
memorandum, to evaulate compliance with the Executive 
orders. It should mandate that the memorandum be modified· 
or. rescinded and rewritten. 

73 



Finding: Faculty-student Relations 

The Advisory Committee found that minority and female 
students voiced stron.q complaints about negative attitudes 
based on race and sex manifested by some professors at both 
C.u~ and D~U. Law Schools. Negative comments and attitudes 
of professors are damaging to student performance. 

The Advisory Committ~€ found that, although C.U. Law 
School graduates felt that the SAAP was ceneficial, some 
currently enrolled C.U. minority students admitted to the 
program expressed concern that faculty attitudes toward them 
are negative, hostile, and condescending. They felt that 
they are stigmatized due to their admission under special 
standards. several faculty memters agreed that some stigma 
and hostility exists. 

Recommendation: Faculty-Stcldent Relations 

Deans Peterson, and Yegge should establish a <;::"ievance 
committee at each law school to resolve complaints 
concerning incidents alleging racial and sex discrimination. 
Such committees should be composed of both students and 
faculty and should be given authority to take corrective 
action. 

Finding: curriculum at D.U. ~w School 

The Colorado Advisory Ccmmittee heard repeated 
statements from minority and female students that the 
existing curricula at D. U. Law School do not adequately m(~et 
all of their educational needs and interests. 

Recommendation: Curriculum 

The D.U. Law School curriculum committee should seek 
out, evaluate, and initiate new course offerings which would 
be relevant to minorities and women. The committee should 
establish a mechanism for student recommendations in 
determining specific course offerings. The law school 
should establish courses such as "Women and the Law" and 
"Immigration Laws" on a continuing basis atld if necessary 
hire specialized faculty persons to teach these courses. 

Finding: Financial Aid for Minority students at D.U. Law 
School 

D.U. Law School does not provide minority students 
aoe,":':tate fin·ancial aid. This lack. of financial aid is 
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especially severe and may hinder academic adchievment or 
even force some minority students to drop out of school. 

Recommendations: Financial Aid 

The J:"; ',sing of adequate amounts of financial aid money 
should be ~ priority for D.U. Law School. Financial aid 
money allocated to minority students should be sufficient to 
cover anticipated deficits in essential living costs such as 
food, housing, and books in addition to tuition waivers. 

Both law schools should seek more Federal funding as a 
source of financial aid assistance. The following programs 
are possible sources of such funds: 

1) u.s. Department of Health, Education, and Welfare, 
Office of Education: National Defense Direct 
student Loans and Loans to Institutions of Higher 
Education (National Defense Education Act of 1958, 
Title II, 20 U.S.C. §421); 

2) DHE~1.,. Office of Educ&tion: Higher Education Work 
Study Program (Higher Education Amendments of 
1968, 20 U.S.C. §1101); 

3) u.s. Department of the Interior, Bureau of Indian 
Affairs: Indian Higher Education Grants (Snyder 
Act, Nov. 2, 1921, 25 C. F.R. §32); 

4) DHE~, Office of Education: Special Services for 
Disadvantaged Students in Institutions o:f Higher 
Education (Higher Education Amendments of 1968, 20 
U.S.C. §1101). 

Finding: Exclusion of Asian Americans from SAAP at C.U e Law 
School 

The law school's SAAP admissions committee has 
determined that Asian Americans do not qualify for admission 
through SAAP because it cannot be shown that as a group they 
are economically, culturally, or educationally 
disadvantaged. The Colorado Ad''Tisory committee, however 1/ 

believes that many Asian Americans, particularly from rural 
backgrounds, suffer from economic deprivation and racial 
discrimination common to o~her minorities and do need 
special assistance. 
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Recommendation: Asian Americans 

c.u. Law School should admit Asian American students 
into the SAAP who meet the disadvantaged criteria. The 
students' disadvantaged status could be documented by the 
socioeconomic level of the students and their families. 
Similarly, the educational level of the parents could also 
be used as an index for determination of disadvantaged 
eligibili ty. 

Finding: Examinations at C.U. Law School 

The Advisory committee heard much testimony from 
minority students alleging that some law professors graded 
minori ty EltUQ\:nts in a discriminatory manner. The Committee 
feels that students' concerns cannot be dismissed since the 
potential for abuse of ti1e anonymous g'radintJ system exists 
whenever the professors dixectly r~ceive the examination 
from the student. 

Recommendation: Examinations at C.U_ Law School 

The committee recommends that Dean Peterson establish 
another method for collectiHg examinations from stUdent,s. 
The method of examination collection should ensure that law 
professors do not directly receive the examinations from the 
students. 

Findings: Bar Examinations--General 

Based on its investigation, the Colorado Advisory 
Committee found that the bar examination in Colorado has a 
disparate and therefore discriminatory effect on minority 
applicants. The proportion . .)f blacks, Chicanos, and Native 
Americans passing the car examination is significantly lower 
than the proportion of ncnminorities, both male and female. 
The Committee heard several witnesses contend that a person 
who has successfully graduated from an ABA-accredited law 
school should be qualified to practice law in Colorado. 
These witnesses asserted that a lawyer's competency cannot 
be measured by the bar examination. 

Further, the Advisory Committee finds that the bar 
examination duplicates one function of law schools, which is 
to test students on their knowledge of law. The testimony 
before the Commi t'!:ee tends to support the pO$ition that the 
responsibility for producing and testing competency of 
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lawyers should be placed on law schools. Moreover. the 
Committee found that ~roblems faced by minority applicants 
taking bar examinations are not limited to Colorado, but 
extend throuqhout the nation. studies on the cultural 
validity of the bar examina.tion, such as Dr. McClelland's, 
are presently impeded because no attempts have been made to 
evaluate the ability of the bar examination to measure a 
lawyer's competency against actual job performance. The 
Advisory committee found that the American Bar Association 
has the influence and stature to alleviate some of the 
disparate effects of the bar examination on a national 
level. 

Recommendations: General 

1. The Adviscry Committee, therefore, recommends that 
the American Bar Association encourage the elimination of 
State bar examinations for graduates of ABA-accredited law 
schools. In lieu of the bar examination, the ABA should 
establish national uniform requirements for law courses 
which students must take in order to qraduate and be 
admitted to state bars.. The mandated course requirements 
should be those which are necessary to develop competency as 
a lawyer, including torts, contracts, property, 
constitutional law, evidence, conflicts, and civil and 
criminal procedures. In order to determine whether the law 
schools are complying with its course requirements, the ABA 
should develop a uniform, culturally validated test to be 
administered to students after ~he second year of law 
school, to test their knowledge and indicate possible 
deficiencies in basic subject areas. The Advisory Committee 
believes tha't this recommendation is a potential problem and 
should be implewented only after the necessary amount of 
research has been undertaken on its Gultural and job 
performance validity. The Committee does not recommend that 
this test be administered unless the cultural and job 
performance validation research on it is complete; to do 
otherwise could establish another test which poses many of 
the same problems, common to the present bar examination and 
LSAT, for minorities. After sta~daras for passage are 
determined, the individual law schools should establish 
guidelines for continuance or termination of marginal 
students~ The decision to continue and graduate marqinal 
students should be that of the law schools ann affected 
students. 
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2. The Colorado Advisory Committee also recommends that 
the Colorado Supreme Court eliminate the bar examination in 
Colorado and establish law course requirements consistent 
with those in the above recommend~tion for all persons who 
wish to practice law ip the Stat~~ The court should adopt a 
rule that, 3 years he~ce, all applicants to the bar who have 
graduated from an AEA-accredited law school and have taken 
and passed required courses will be admitted to practice in 
Colorado without examination. 

In order to allay fears that the law schools will not 
accept this res~onsibility, the Advisory Committee 
recommends that the Colorado Supreme Court require a 
culturally-validated test in basic subject areas following 
the second year in law school. The Colorado Advisory 
Committee believes that the two above recommendations are 
the most desirable and should be implemented. Until the 
implementation of the above recommendations, the Committee 
suggests the following actions as interim measures. The 
following findings and recommendations are listed below in 
order of desirability. 

Finding: Multistate Bar Examination 

Dr. McClelland's study indicated to the Colorado 
Advisory Committee that the MBE portion of the bar 
examination has a disparate and therefore discriminatory 
efrect on minority applicants. They score significantly 
lower on the MBE ~ortion in relation to their scores on the 
essay portion of the examination and in relation to 
nonminority applicants. 

Recommendation: Multistate Bar Examination 

.. The Colorado Advisory Committee recommends th~t the 
Colorado Supreme Court eliminate the MBE portion of the 
State bar examination. The Committee further recommends 
that the Colorado Sup~eme Court immediately admit to the bar 
all applicants, minority and nonminority, who have failed 
the MBE but passed the essay portion of bar examinations 
administered since the MEE was instituted in Colorado in 
1972. 

Finding: G~ading Methods 

The Advisory Committee found that grading methods for 
the bar examination have varied cons5derably since 1972. 
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For instance p in the first several administrations, grading 
methods specified that an applicant had to pass four out of 
six essays and a fixed number of MBE subjects in order to 
pass the exam. The most recent administrations of the bar 
examination have utilized an average of scores for each 
portion of the tar examination to determine the overall 
grade for each applicant. An applicant still must pass 
three of the six essays. 

Recommendation: Grading Standards 

The Advisory committee recommends that the Colorado 
Supreme court continue to use its present grading methods. 
The present rules are in accordance with Dr. McClelland's 
recommendation that passing grades should be based on the 
average of all pcrticns of the test M 

The Co.mmittee further recommends that the supreme court 
make this ~rading revision retroactive and admit to practice 
all persons who achieved acceptable scores according to 
present rules since February 1972. 

Finding: Role of Educational Testing Service 

The Colorado Advisory Committee found that the 
Educational Testing Service exerts a great amount of 
influence in the decision process which determines who will 
be admitted into law school and subsequently be licensed to 
practice law. It not only administers the Law School 
Admission Test and MultiState Bar Exam tut also drafts tests 
used to determine admission to college~ The Educational 
Testing Service agrees that minorities score lower than 
nonminori ties on the !.SAT but has not yet actually validated 
its tests for possib10 cultural bias. 

Recommendation: EdUCAtional Testing services (ETS) 

The Advisory Committee recommends that the U.S. 
Commission 'on civil Rights undertake a study to evaluate 
standardized tests formulated by ETS in order to determine 
whether or not cultural bias exists. The Law School 
Admission Council should stop using the LSAT until it has 
been culturally validated. 
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Appendix A 

Statistical Analysis of the Colorado Bar Examination, 

Int:t'oduat1~on 

February 1972 to February 1975 

by Gary McClelland, Ph.D. 
Department of Psychology 
University of Colorado 

The primary purpose of this statistical analysis is an examination 

of the cultural fairness of the Colorado Bar Examinatior' do individuals 

with the same amount of legal abili t)' have an equal chance of passing 

the ex~m, rt'gardless of their ethnic group or sex? This section describes 

the datr. pailable to answer this question and discusses the limitations 

of these data and the inherent limitations of any statistical analysis. 

'I'his analysis covers the seven administrations (2 per year) of the 

Colorado Bar Examination from February 1972 to February 1975. During 

this period, the exam has consisted of two parts: an essay portion 

divided into six subjects each graded from 0 to 1001 and a multiple-choice 

portion divided into five subj ects each graded fl'om a to 40 (one point 

for each .correct answer). The multiple-choice portion is known as the 

Mttl tistate B3r Examination (MBE) and is administered nationwide by the 

Educational Te~ting Service of Princeton, New Jersey. Thus, there are'll 

separate scores plus relevaJ),t sums and av(\ragcs available for each 

individual taking the exam. 

Using the published lists of applicants I names and of those passing 

the exam, the Denver regional office of the United States Commission on 

Civil Rights identified individuals in various ethnic groups by contacting 

ISometimcs extra crodit is given for recognIZIng 
ptob 1 el1\, makinr, the effoctive maximum score 1l0. 
only 4 out of '1000 were greater than 100. 
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local ethnic organizations and minority group lawyers. While many idcnt-

ifications were i'ndependently confirmed, there are undoubtedly a few 

misclassifications, but these few cases would not alter the basiC conclusions 

reported below. The scores of all individuals identified as Chicano, 

Black, Native American, or f'.)male 11ere requested from the Colorado 

Supreme Court. For comparison purposes, the scores for 40 randomly 

selected Anglo males were requested for each administration also. These 

scores were provided with the (~ooperation of Chief Justice Pring·le and 

Justice Groves of the Supreme Court. Mrs. Catharyn Abels, secretary to the 

State Board of Law Examiners, transcribed the scores in a manner that 

protected anonymity but allowed classification into ethnic groups. The 

cooperation and assistance provided by the Supreme Court, Mrs. Abels, and 

the Commission on Civil Rights al'e gratefully acknO\~J.edged. 

Despite the large number of scores available for this study, the 

type of information usuully considered in a psych·ometric analysis of 

cuI tural fail'ness \vas not available. This is not to say that access \~as 

denied, but rather that the additional information does not exist. In a 

typical psychometric analysis, scores on an examination are compared to 

some external performance criterion (e.g. GPA in the case of college 

admissions tests, or job supervisor ratings and production indices in 

the case of employment tests). If the exam score is a good predictor of 

the criterion, then the test is said to be valid. A test is then culture

fair if it is equally valid 2 for each ethnic or sex group. Thus, to do 

the standard anal),sis, it would be n~cessary to rate recent admittees to 

the Bar on their legal competence or skill. Agreement on exactly hOlv to 

?Several different definitions of "equally valid" exist in the technical 
litoratur~, but they aro not of cancel'n here because of the lack of a 
criterion. 
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make such ratings is unlikely in the present case; furthermore, performance 

ratings would not have been useable because of the ethical and legal 

necessity of anonymity. Nevertheless, it is possible to detect aspects 

of cultural bias using various other statistical techniques; tllis is the 

approach of the present study. Hm"ever, it is extremely important to 

note that even if all the tests conducted in this study fail to detect 

cultural bias, that would not imply that the Bar examination was absolutely 

culturally fair. Rather, it would only imply that the exam was not 

culturally biased in those specific aspects examined. 

Finally, a few comments are necessary about the nature of statistical 

tests. If a difference in scores is observ'ed for two groups, then that 

difference may be caused either by a real difference in their true abilities 

or by chance fluctuatioJ\s in performance (e.g. having a bad cold on the 

day of the exam, having by chance just reviewed the topic the night before, 

etc.). Statistical tests are simply techniques for separating the real 

difference case from the chance fluctuation case. Of course, that 

determination cannot be perfect; rather, associated with each statistical 

test is a probability which indicates the confidence of the conclusion. 

The phrase "statistically significant" used in this paper means that the 

observed difference has a very high probability (95 percent or greater) of 

reflecting a real difference. The ability of a statistical test to 

detect a real difference is partly a function of the number of observations 

in each group. With more observations, the average score is more reliably 

determined and a real difference is easier to detect. With a small 

number of observations a true difference may not be detected. 

Because of the small number of minorities ta.king the exam, this was 

a problem in the present study. For example, since only a total of seven 
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Native Americans took the exam across the seven administrations, statistical 

annlysis for that group ,~as not possible. Also, for some administrations 

there were too few BlacKD for an analysis. Thus, most of the reported 

analyses are based on the Chicano group. Even though there \~ere sufficient 

numbers of Chicano applicahts for an analysis of each administration, the 

numbers were small enougq to affect adversely the ability of the statistical 

tests to detect differences. Therefore) the absence ot 8. st.ausl.il:.ally 

significant difference does not mean there is no cultural bias--there may 

• be a real difference, but not enough cases to detect it. To summarize 

this complicated but important logical point, if a statistically significant 

difference is observed, it would continue to be observed no in"ltter hDw 

many additional observations were added to the analysis. On the other 

hand, the addition of more cases to an analysis in \~hich no statistically 

signific{,lt difference was detected may (or may not, if no true difference 

exists) result in the detection of a statistically significant difference 

in the larger group. Note finally that "statistically significant" does 

not mean "socially significant'Lt"lo groups of 1000 men each may have a 

statistically significant difference in height of 1/4 inch which has no 

social significance whatsoever. 

AppZiaants and Pass Rates 

Shown in Table 1 are the number of applic'ants in each ethnic group, 

and their pass rates3 • The most striking feature of Table 1 is the 

relatively small number of applicants who were not Anglo males. This 

would not be a problem if the applicant percentages were equal to the state 

population percentages for the various groups; however, this is not the 

3Because the exam can be repeated if failed, the number of applicants is 
a.ctually the number of applications) which is greater than the number of 
individuals applying (at least once) over the seven administrJ.tions. 



Table 1. Applicants and Pass Rates, by Group 

No. of Percent Number Percent 
Applicants of Total Passing Passing 

Anglo Males 2155 85 1675 78 

Chicanos 98 4 58 59 

Blacks 58 2 24 41 

Women 239 9 191 80 

Native Americans 7 0.3 5 , 71 

Minority Women 22 0.9 12 55 

Total* 2535 100 1941 77 

*The entries in the tahle do not sum to the total because 
minority group women arc entered ill the row for their minority, 
in the rOIl' for womell, and in their own row, 

case. Based on the 1970 census for Colorado, the ratio of Chicanos to 

Angi.os was .16; the applicant ratio was .04., Similarly, the population 

ratio of Blacks to Anglos is .04, but the applicant ratio was only .02. 

The magnitude of these discrepancies is best illustrated by considering 

h011' many additional minority applicants would be necessary to equate the 

population and applicant ratios. For Chicanos, approximately 345 additiona.l 

applicants 1I'0uld be necessar{" compared to the 98 actual applicants. For 

Blacks, approximately 53 additional applicants beyond the present 58 
I 

applicants would be needed. That is, if the numbel.' of Anglo applicants 

remained constant, the number of Chicano applicants should be increased 

35090 and the number of Blacks 90°0. These percentages also indicate that 

Chicanos are much more under-represented in the applicant pool than are 

Blacks. There is no indication that this situation is improv'Lng over time. 

In fact, the number of Black applicants has decreased over the three 

years covered, while the number of Chicano applicants has changed little. 

Of course I the number of female applicants is also very small compared 

to the population percentrtge. However, the number of fema! e applicants 
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in 1974 was double that in 1972 (see Table 2). 

While the above results are probably not surprising to anyone 

familiar with this problcm, their importance cannot be overemphasized. The 

large discrepancies in applicant percentages mean that the Colorado Bar 

exam is not the primary filter which is preventing minority group members 

from becoming IU\~yers; rather, the more important filter is the complex 

of cultural and educational institutions which determine \~ho becomes an 

applicant for the exam. Thus, even if every minority applicant passed 

tho exam, it would do little to correct the minority under-representation 

in the legal profession in Colorado. It is important not to lose sight 

of this fact in the follO\~ing detailed analysis of the exam itself. 

A second striking feature of Table I is the differential in passing 

rates for the ethnic groups. Over the seven administrations, the passing 

rates for both Chicanos and Blacks are significantly (statistically) 

10\~er than tho rate for Anglo males. The pass rates for each group for 

each administration arc prcsented in Tuble 2, and shown graphically in 

FigUl'e 1. The stability of the Anglo pass rate is due in part to the 

fact that their pass rate is always ba$ed on a much larger number of cases. 

There is an insufficient number of cases for the various ethnic groups to 

do an administration-by-administration analysis of the pass rates, but 

the overall pass rate differences justify the more thorough analysis that 

follows. 

ErotiZe AnaZysis 

The approach to cu1tur1'1 bias taken in this study is an attempt, by use of 

profile analysis, to identify particular essay subjects or HBE topics that are 

differentially difficult for members of minority groups. It is important to 

rec,;,g:dze that the technique of profile analysis cannot determine whether the test 

as a whole is culturally fair, but only if the pattern of individual topic scores. 

is consist~'nt with an interpretation of cultural fairness. 

85 







Feb. 1972 July 1972 , Feb. 1973 
, 

July 1973 I Feb. 1974 July 1974 Feb. 1975 
I· 

(Il (fl (Il (Il ! (Il (Il (Il 

-I-' bO -I-' bO 4.l bO -I-' bO 

I 
.j..> bO -I-' bO -I-' bO 

8 s:: s:: s:: § s:: s:: s:: s:: s:: s:: s:: ~ s:: 
• .-1 -I-' ~ . .-\ 4.l • .-1 l-' t1l • ..-j l-' t1l .r-! l-' t1l • ..-j l-' • .-1 

~ (.) (Il s:: u (Il [1 r.) (Il s:: r.) (Il s:: u (Il [1 (.) (Il s:: u (Il 

• .-1 (Il 0) • .-1 (Il • .-1 (Il 0) • .-1 (Il 0) • ..-j (Il • ..-j (Il Q) .r-! VI 0) 

..-t t1l u ..-< t1l tJ ..-I (Ii (.) ..-t t1l () ..-I t1l () ..-t (Ii () ..... t1l U 
P- p.. i-< P- p.. i-< P- p.. f.l g; p.. i-< P- p.. ~ P- p.. H P- p.. !' 

~ 0) P- O) 

~ 
0) 0) 

~ ~ 
0) 

~ 
0) 

'II: p.. , ~ 'II: p.. :t,. 0... , ~ '11= p.. '11= p.. '11= p.. 'II: p.. 

Anglo Males : 234 184 76 i 384 267 70 297 203 68 ; 419 392 94 244 165 68 353 288 82 215 176 82 

! i 
Chicanos ! 8 5 63 15 8 53 12 5 42 i 20 16 80 11 2 18 19 14 74 13 8 62 

co I 
0\ I Blacks \ 

10 2 20 14 4 29 7 4 57 11 9 82 :3 0 O. 8 2 25 5 3 60 
I 

Women ! .29 25 86 20 14 70 24 19 79 32 28 88 35 24 69 64 53 83 35 28 80 
! 

Americans I . ! 
Native 1 1 l. 1 1 l. 0 0 3 1 33 2 2 1. 0 0 0 0 

Minority Women \ 1 1 l. 2 o O. 4 1 25 6 5 83 3 1 33 S 3 60 1 1 1. 
I I 

i 

I 
, I 

Tota1* 290 216 74 ! 432 294 68 336 230 68 1 479 441 92 292 192 66 439 354 81 267 214 80 

*The entries in the table do not sum to the total because minority group women are entered in the row for 
their minority, in the row for women, and in their own'row. 
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Before examining the statistical results, a brief c,onsideration of 

the logic of profile analysis is necessary. One can think of the pattern 

of the six individual essay scores or the five MBE scores as forming a 

profile for each applicant. These individual profiles can then be averaged 

to compute a profile for each group. Profile analysis is simply a tech-

nique for comparing such profile patterns across groups. If there is a 

general differenee in exam performance for two groups, due to educational 

history, language style differences, or whatever, then that difference 

should be reflected equally on all subjects in a culturally fair exam. 

That is, the average score profiles for the two groups would have approx-

imately the same shape, wHh a constant gap bet\~een them; a hypothetical 

example of this case is illustrated on the left of Figure 2. l!OIvever> if 

a particular question is culturally biased in the sense that it emphasizes 

irrelevant \\'eaknesses of one group and/or irrelevant strengths of the 

other group (that is, irrelevant to the competence the exam is designed to 

measure), then the difference in average scores for that question would 

be greater than for the other questions. In sllch a case, the average 

profile,s would have the same shape except for the one biased question; this 

is illustrated on the right of Figure 2. As a technical note: this line cf 

reasoning presumes that the scores from different topics are commensurate; that 

is, it is assumed that the same unit of measurement is u~\ed on all scal es • 

In the present case, this is essentially equivalent to assuming that the 

ranges or variances of scores are equal across all topics within the essay 

and ~UlE portions. This is certainly the presumption of the scoring rules, 

which use a simple sum or average (as opposed to a weighted sum) to determine 

who passes the exam as a Ivhole. Also> an examinatj on of the actual ranges 

and variances of the set of scores and of the national samf~ ',s reported by 

ETS suggests that this assumption is quite reasonable in this case. 
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Figure 2. Hypothetical Profiles 

In Figures 3a-3g arc shOl .. 'I1 the Chicano and Anglo essay and MBE 

profiles for each administration. Statistical analysis reveals that there 

are statistically significant differences in profile shape for the essay 

questions for Anglo males and Chicanos for the three consecutive administra-

tions of February 1972, July 1972, and February 1973. There are no profile 

shape differences on the essay questions for the most recent administrations. 

The significant essay profile shape differences do not follow the bias 

pattern illustrated in Figure 2: there are small differences throughout 

the profile rather than one particular offending topic. In addition, the 

pattern of differences is not consistent across administrations. For example, 

the greatest differences between Chicanos and Anglos on the February 1972 

administration occurs on Business Associations, with Anglos doing much better; 

hO\I'ever, on the July 1972 exam Business Asso.ciations shOl'ls no gap between 

the two groups and on the February 1973 exam Chicanos do slightly better 

than Anglos on this topic. Wizts.; TX'usts~ and .Estate.s has the same pattern. 

As a. final example, Chicanos did much better than Anglos on PubUc Law in 

February 1972, but the reverse is true in July 1972. Thus, despite the 

profile differences, there is not a clear indication of cultural bias with 

respect to any specific essay subject. 

The only statistically significant profile shape differences for the 

MBE are for the Chicanos and Blacks as a combined group versus the Anglo males 
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in July 1972 and February 1974. Th~se differences are consistent across 

administrations, and therefore indicate potential cultural bias in the exam. 

The Anglo and Chicano MBE profiles for February 1974 show the bias pattel'n 

illustrated in Figure 2; the offending subject is P:rooper>ty. A similar 

pattern is found in July 1972, where again PX'ope:roty and also Evidence show 

a greater difference between Anglos and Chicanos than do the other !lubjects. 

While not statistically significant, the February 1972 and February 1973 

profiles have a similar pattern, with Pr>oP(~r>ty and Evi.dertce baving the 

greatest differences between the two groups in February 1972 and Pr>oper>ty 

having the greatest difference in February 1973. This consistent pattern 

in four of the seven administrations clearly demonstrates that the MBR PJ.'oPfJr>tll 

questions (and to some extent the MBE Evidence questions) have been differ-

entially difficult for Anglos and Chicanos, being relatively easier for 

Anglos. L~()t.e that this does not mean that PJ.'opeX'ty \~as an easy question for 

Anglos: MBE Pr>ope:r>ty scores for both group'S are markedly below those fot 

the other MBE subjects on the first three administrations. This was not 

unique to the Colorado applicants; since the national averages published by 

ETS also indicate a much lower a.verage for Pr>ope!'ty. On th~ several Il.dminis

tI'ation \~hen P"l'opcX'ty \~as also an essay question, neither a profile shape 

difference noI' a IIlaI'kcd difficulty dHfeI'cnce relative to other questions is 

obseI'ved. This informal..l.on suggests that the MBE Pr>opeX'ty subject has been 

abnormal in comparison to other MBE questions in both overall difficulty 

and in relative difficulty for Chicanos. HO\~ever, this abnoTmality has not 

appeared in the last two administrations, so it is possible that ETS has been 

successful in making the P!'oper>ty questions more comparable to those foI' 

other topics. 
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Retationship between Essay and MBE &ao.~·es 

If both the essay portion and the MBE multiple-choice portion are 

measures of the same legal competency, then the score for an individual on 

one portion should be matched by a similar score on the other portion. 

This similarity can be measured by a correlation coefficient, which has 

a maximum value of +l. a \~hen high scores on one test are matched by high 

scores on the other (\dth a similar matching for the low scores as well) I 

a minimum value of -l. a when high scores on one test indicate a low score 

on the other test, and an intermediate value of 0.0 when scores on one test 

have no relation to scores on the other test4. The correlation coefficient 

between the average essay score and the average MBE score varies between 

0,55 and 0.69 over the seven administrations, which is very reasonable for 

this sitmition, although the relationship could be better .. The correlations 

remain essentially the same when they are computed separately for each group 

for each administration. 

Theoretically, the high correlation coefficients mean that both portions 

are measuring roughly the same ability. A more impGrtant practical consequence 

is that a poor score on one portion is generally matched by a poor score on the 

other portion. Note that the high correlations do not'imply that the average 

scores on each portion are equal. That is, a good or poor score j s defined 

by its position relative to the average score for the respective portion. 

In fact, the average scores are not equal~-the MBE percentage scores are 

always 10\~er than the average essay scores for each administration, This is 

4Technically, a coefficient of 0.0 only indicates the absence of a linear 
relationship and does not eliminate the pos~;j bility of a more complex curvi
linear relationship. However, the text statement is appropriate for this analysis. 
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readily apparent from an examination of Table 3, which gives the average 

essay and MBE scores for each group for each administration. Since February 

1974 a correction formula has been applied to the MBE scores to make them 

more comparable to the essay scores; these MBE "Equivalence Score" averages 

are also reported in Table 3. 

Besides the fact that unadjusted MBE scores are ah~ays lower than the 

essay scores, there is anothel' startling consistency in Table 3: the difference 

bet\~een essay and ~mE scores is al\~ays greater for the Chicanos and Blacks 

than it is for Anglo males. For example, in July 1974 the difference between 

average essay and MBE E.S. scores is -1.2 for Anglo males but 0.8 for Blacks 

and 3.5 for Chicanos. The implications of ~uch differences Ul'e examined in 

the "remainder of this section. 

It is possible to consider the essay and MBE scores for eat'h group 

as a profile; then the technique and logic of profile analysiS can be applied 

to the essay-~IB;'; profiles. However, the use of tJ1e correction formula fOl' ~1BE 

scores is a recognition of the fact that essay and ~1BE scores are generally not 

commensurate, but that the MBE equivalence and essay scores should be. Thus, 

profile analysis is strictly justifiable only for tJ:e last three administrations 

(those using the E,S. ~IBE). If the two tests are equally difficult for each 

ethnic group, then there should be a constant gap between the profiles. This 

is clearly not the case (see Figure 4): " there are statistically significant 

profile shape differences for both administrations in 1974,'with the gap between 

Anglo males and Chicanos being greater on the E.S. ~1BE than on the essay. A 

profile analysis of the four administrations using unadjusted ~lBE scores shows 

a statistically significant difference for July 1972, \~i:.h all other administrations 

having the same pattern Cal though not quite statistically significant). Such 

differences for the first four administrations could be due wholly or jn part 

to the lack of commensUl'ability between HBE and essay scores, but the analysis 

below strongly suggests that the)' are at least in part due to a difference in 
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Feb. 1972 i July 19721 Feb. 19731 July 1973 Feb. 1974 July 1974 

~ I ~ I ~ . ~ ~ .~ ~ .~ 
Vl t.L< Vl t.Ll Vl t.Ll Vl t.Ll Vl t.Ll t.Ll;:l Vl t.Ll t.Ll;:l 
Vl ~ ,Vl ~ Vl ~ Vl ~ 1 Vl ~ ~O" Vl ~ ~O" 

t.Ll ::E I t.Ll ~ I t.Ll ~ t.Ll::': t.Ll ::E At.Ll t.Ll ~ ~t.Ll 
Anglo Males i 75.2 67.1 '75.5 69.5,76.7 65.6 72.2 63.1 71.7 69.1 71.3 71.5 66.6 72.7 

Women 177.2 67.0 75.0 68.2 80.2 63.7 75.8 64.5 172 •3 67.6 69.9174.3 67.3 73.2 

Blacks 

Chicanos 

Total 

I . I 
69.3 58.4 71.7 63.5 74.5 60.8 73.2 58.7 62.2 54.8 57.0 68.3 59.3 67.5 

72.363.8 72.3 62.3173.5 60.9 72.3 60.4 

74.8 65.8 74.2 66.9 77.0 64.0 73.3 62.5 

I 65.5 57.7 60.0 173.2 62.4 69.7 

70.8 66.6 68.9 72.9 65.9 72.2 

Table 3. Essay and MBE Averages, by Group by Administration 

Feb. 1975 

74.2 69.0 75.0 

76.3 68.S 74.7 

71. 8 63.5 70. 1 

72. 7 66. 5 72. 8 

74.8 68.2 74.3 
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in difficulty of the tests for Anglo males and Chicanos. That is, either the ~IBE 

is effectively biased against minorities 01' the essay portion is biased in 

favor of minorities, or both. 

The consistency and practical import of this finding of likely bias calls 

for more detailed analysis using another statistical approach. The technique of 

linear regression may be used to construct a formula for predicting an applicant's 

MBE score on the basis of that individual's essay score. For example, the 

formula 26.5 + .57 X essay score makes a reasonably accurate5 prediction of actual 

E.S. MBE score for the combined group of Anglo males and Chicanos for February 

1974. The formula is constructed so that the average error of prediction is 

zero--for some cases the formula overestimates actual ~1BE scores while for others 

it underestimates. The question of bias becomes a question of whether the formula 

tends consistently to under- or overestimate the scores within each ethnic group. 

For the February 1974 administration, the formula underestimates the scores of Anglo 

males by an average of 1.81 points, and oVel'estimatel:J thosE' of Chicanos by an 

average of 3.82. These differences between over- and underestimation are statisl:ically 

significant on the same administrations for I~hich there were significant profile 

shape differences, lvi th the formulas for all seven administrations underestimating 

Anglo male MBE scores and overestimating Chicano scores. This means that if an 

Anglo male and a Chicano received the same essay score, then, on the average, the 

Chicano would receive a ~olJer MBE score. Conversely, if an Anglo and a Chicano 

received the same MBE score, then, on the average, the Chicano would recieve a 

higher essay score. 

Thus, tr.Jre is no doubt statistically that either the MBE is biased 

against minorities or the essay portion is biased in favor of minorities, or 

both. This result is by far the most statistically reliable and important 

finding of this report. Unfortunately, it is not possible statistically to 

SIt is reasonably accurate in the sense that the correlation coefficient 
bet\~een the formula's predictions and the actual scores is .60. 
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dete:s:mine which portion is at fault without more information, However, it 

is possible to examine the implications of the scoring rules used for the last 

three administrations, which have used a formula to adjust MBE scores to make 

them comparable to the essay scores (i.e.,make the average MBE and essay 

scores more equal). The above results imply that a separate adjustment 

formula should have been used for each ethnic group. Due to the small numbers 

of minority applicants, it is not possible to do this in practice. However, 

the fact that the same adjustment formula was used for all applicants, combined 

with the above results, implies that the B.S. MBE formula had the effect of 

penalizing minority applicants. This is because the Anglo male unadjusted 

MBE scores are more comparable to the ess~scores than are the Chicano 

scores, and therefore the Chicano MBE scores tend to be "under-adjusted" 

when the common formula is used. Note that the Chicanos would still be at 

a relative disadvantage on the MBE even if no correction formula \~ere applied. 

Without all the scores for an administration (only a sample of 40 Anglo males 

was used for each administration in this analysis), it is impossible to 

determine accurately the size of the penalty, but the present sample of 

scores suggests that the penalty may be up to 5 or 6 percentage points for 

some administrations (namely, both administrations in 1974). 

The discussion in the last paragraph is based on the fact that essay 

scores were used as a standard in the scoring formula and the adjustment 

was computed for the MBE scores. If instead an equivalence score had been 
. 

computed for the essay scores using MBE scores as a standard, the effect 

would have been to penalize Anglo males relative to Chicanos. Again, it 

should be emphasized that without external criterion information, it is 

impossible to say whether essay or MBE scores should be used as the standard . 

. These results are relevant to an interesting potential source of bias 

against minorities--the subjective grading of essay questions. It has been 

suggested that minorities might receive lower essay scores than Anglos of 
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equal ability because of differences in language style or even in basic 

values between minority applicants and essay graders. The above findings 

conclusively demonstrate that such is not the case for this exam. Rather~ 

either the objectively graded MBE is biased against minorities, or the 

subjectively graded essay potion is biased in favor of minorities. 

Passing Rules and Their' AppUaation 

I'lhile the form of the Bar examination has remained constant over the 

last seven administrations (six essay questions and five MBE subjects), the 

rules applied to the scores to determine who passes have varied considerably. 

Passing rules for the first several administrations specify that to pass the 

exam, an applicant must pass a fixed number of essay and MBE subjects 

(e.g. to pass the essay portion, one must pass with a score of 75 or better 

5 of 6 individual subjects, or 4 of 6 subjects with a combined sum of at 

least 450). The Educational Testing Service advises that individual MBR 

subject scores are not sufficiently reliable to justify pass-fail decisions 

on each subject. Likewise, the individual essay questions are unlikely to 

be sufficiently reliable to make such decisions. Since the sum of several 

different imperfect measures of the same ability will in general be a more 

reliable c:'stimate of that ability than any of the individual measures, a more 

psychometrically justifiable procedure is to base the passing rules on the 

sum (or average) for each portion, or even to average the two portions. This 

more justifiable procedure has in fact been used in the passing rules for 

the most recent administrations. 

It is also interesting to note that the passing rules have not been 

rigorously followed: slightly more applicants have passed than should have 

according to the stated rules. For example, in February 1973 only two 

Chicanos passed according to a rigid application of the rules to the scores 
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provided by the Supreme Court, yet the names of five Chicanos appear on the 

published pass list. Similarly, onl)' one Black passed that administration 

according to the published rules, but four Blacks are ?n the pass list. 

Probably more Anglo males passed that administration than should have also, 

but this could not be determined since only a sample of 40 of the Anglo males 

was examirled :i.n this study. Similar discrepancies occur for both admjnistrations 

in 1972. While ilJlpossible to det~rmine exact.1y, it appears likely that these 

discrepancies resulted from considering only total scores rather than the 

number of individual subjects passed. Thus, the actual rUles used may have 

been mort' appropriate psychometrically than the published rules, and the result 

was to allow more people to pass. 

Notes and COffmcnts on RoZated Issues 

Little mention of the results for \~omen is made in the above analysis, 

because women as a group do neither statistically better nor worse than Anglo 

males in terms of either pass rates or average scores. There are also no 

profile shape differences for women verSus Anglo males for any administration. 

As noted earlier, the only real difference for \~ODlen is the relatively small 

but increasing number of applicant~. 

Unfortunately, there wore too few Blacks and Native Americans for any 

one administration to do a reasonable statistical analysis. Thus, except for 

the comments above about passing rates and under-representation of Blacks, 

not much can be said statistically about the performance of Blacks 01' Native 

Americans, or whether the examination is biased against either group. HOI~eve1', 

\.~hile not usually statistically significant, the pattern of results for Blacks 

is similar to that for Chicanos reported above. 

lt has heen suggested that because of career goals and interests min

oritie5 do not do well on questions dealing with business and commerce. 
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Wi th the exception of MBE Pi.'opepty discussed above, there is no ~vidence to 

support this suggestion. Rather, subjects such as CommepciaZ Tpansactions and 

WiUs~ E8tatca~ and Tpusi;s are just as likely to be good subjects as bad for 

Chicanos and Anglos. Thus, eliminating such questions from the Bar examination 

would have little effect on the overall minority pass rates relative to 

Anglo males. 

Besides the acknO\~ledgements ab'ove to those who made access to the scores 

possible, appreciation is also due to Dr. Greg Jackson and Dr. Lou 

McClelland who made severnl suggestions which substantively improved this 

report. Of course, the responsibility for the use of those suggestions 

remains with the author. 
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Appendix B 

UNITED STATES COMMISSION ON CIVIL RIGHTS 

Washington. D. C. 20425 

DATE I September 30,1975 

REPLY TO 
ATTN OFI OR 

SUBJECT I Conunents on IIStatistical Analysis of the Colorado Bar Examination -
February 1972 to February 1975" by Gary McClelland 

TO I Gay Beattie, Chairperson 
Colorado State Advisory Committee 

My comments will be divided into three parts, enumeration of the 
report's findings with which I concur, cautions about a few of the 
conclusions which I think are not fully substantiated by the data 
and analyses, and discussion of an important question which could 
not be studied because of inadequate data. 

The report provides good data and analyses to justify the following 
findings: 

1) Minority applicants have a lo,~er rate of passing the Colorado 
Bar exam than do Anglo males. 

2) The claim that Chicanos do relatively worse on business related 
essay questions than on other questions is not supported by the 
data for the last three year period, taken as a whole. 

3) The largest differences between Anglo's and Chicano's scores are 
on the MBE property and evidence questions. 

4) Partly due to (3) above, there is a bigger difference in Anglos' 
and Chicanos' scores on the whole MBE than on the whole essay test. 

Dr. McClelland concludes from the fourth finding that, "Thus, there is 
no doubt statistically that either the MBE is biased against min2riti~s 
or the essay portion is biased in favor of minorities, or both I.J?. 21/." 
He indicates that this conclusion is predicated on the assumption, IIIf 
both the essay portion and the MBE multiple-choice portion are measures 
of the same legal competancy ... {p. 197. 11 That assumption does appear 
to have been made by the Colorad~ Bar-and the developer of the MBE 
test. It should be noted, however, that there is evidence to suggest 
that the assumption is not entirely true. The Colorado Bar essay test 
covers a broader range of topics thafi does the MBE; testing experts 
generally recognize that essay ~ests tap somewhat different cognitive ' 
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skills than do multipe-choice testsl Rnd Dr. McClelland found that 
scores or. the t~.,o tests had a correlation between 0.55 and 0.69, 
which id considered only moderate and moderately high, respectively, 
for two well developed tests. If the assumption is not correct, then 
Dr. McClelland's above quoted conclusion need not be correct. 

When discl.~sing a related point Dr. MCClelland says the data imply that 
the equivah.nce score correction to_the !!BE test scores "had the effect 
of penalizing minority applicants l.P. 2!!.I." This statement is correct 
only if the essay and MBE tests do measure the same legal skills and 
if the essay tests is a more accurate measure of Chicano's legal skills 
than is the MBE. There is not, however, clear proof in the report 
that either of these conditions prevail, 

Because of the points made in the above two paragraphs, I think there 
is no conclusive evidence in the report showing that the MBE is 
culturally biased against Chicanos. The evidence ouly weakly suggests 
such a bias. 

It should be noted, however that the MBE is a multiple-choice test, and 
with all other things equal, an essay test usually will be better than 
a multiple-choice test for measuring legal job skills which involve 
the writing of briefs and the construction of oral arguments. 'rhis is 
because these job skills require the creation of responses rather than 
the selection of a correct response from a set of four g:l.v~n ones. All 
other things may not be equal, but unless there is evidence to this 
effect, the most reasonable assumption is that the essay test is the 
mnre valid of the two. 

To put Dr. MCClelland's report in proper perspective I think it is 
~asirab1e to reiterate a point which he made early in the report but 
which might tend to be forgotten. That point is the Dr. McClelland 
was no~ able to study the question of whether the Colorado Bar exam, 
taken as a whole, is a culturally fair test for admission to the 
practice of law in Colorado. Such a study requires data from a sample 
of persons who have taken the test and hact their job performance as 
lawyers accurately evaluated; no such data presently exist. It should 
also be noted that the lack of job performance data not only precludes 
clear assessment of the cultural bias in the Colorado Bar exam, but it 
also precludes clear assessment of the job relevancy of the exam. In 
addition, the fact that there is not job performance data available 
does not preclude that some reasonably good data could be assembled, 
with soma time and effort, if the Bar chose to seek such data. 

J;~~. 
GREGG JACKSON, Ph.D. 
Offica of Research 
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