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MEMBERS OF THE COMMISSION
Arthiar S. Flemming, Chairman
Stephen Horn, Vice Chairman
Frankie M. Freeman
Robert S. Rankin

Manuel Ruiz, Jr.

Murray Saltzman

John A. Buggs, Staff Director
Sirs and Madam:

The Colorado Advisory Committee, pursuant to its respon-
sibility to advise the Commission concerning civil rights
problems in this State, submits this report on the acces-
sibility of the legal profession in Colorado to minorities
and women. Through its investigation the Advisory Committee
concludes that although progress has been made, there are
significant obstacles in the primary and secondary -
educational system, in the law schools, and in the bar
examination, which militate against Colorado minorities and
women becoming licensed attorneys.

Utilizing statistical data and interviews with students,
faculty, and persons from the Colorado Supreme Court as well
as from other agencies associated with the legal profession,
the Advisory Committee examined difficulties encountered by
minorities and women at the professional education level and
in the bar examination. The following are among the more
important findings resulting from the study:

~-- Despite recruitment efforts the lack of minority
and female faculty members and administrators is a
serious problem at the Universities of Colorado
(C.U.) and Denver (D.U.) Law Schools.

-- The 1974 memorandum from Peter H. Holmes, director
of DHEW's Office for Civil Rights, is misleading
in that it conveys the impression that affirmative
action will lead to selection of "less qualified"®
women and minorities.



-~ Negative attitudes based on race and sex mani-
fested by some faculty members at both C.U. and
D.U. Law Schools are damaging to student
performance.

-- The amount of financial aid available to minority
students in law school is less than adequate and a
severe handicap in some cases.

Recommendations which seek to improve mechanisms needed to
change the present situation are addressed to State and
Federal agencies. They concern such areas as affirmative
action programs, grievance procedures, course requirements,
financial aid, the bar examination, and standardized testing
procedures.

We urge you to endorse these recommendations. At the
Federal level we ask you to press the U.S. Department of
Health, Education, and Welfare to revise the "Holmes
memorandum" so that enforcement of civil rights statutes and
Executive orders in institutions of higher education will
conform to guidelines in the Department of Labor's Revised
Order No. 4. The Advisory Committee also asks that the
commission undertake a study to evaluate standardized tests
formulated by the Educational Testing Service, including the
Law School Admission Test, in order to determine possible
cultural bias.

Respectfully,
/s/

GAY E. BEATTIE
Chairperson
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THE UNITED STATES COMMISSION ON CIVIL RIGHTS

The United States Commission on Civil Rights, created by the
Civil Rights Act of 1957, is an independent, bipartisan
agency of the executive branch of the Federal Government.

By the terms of the act, as amended, the Commission is
charged with the following duties pertaining to denials of
the equal protection of the laws based on race, color, sex,
religion, or national origin, or in the administration of
justice: investigation of individual discriminatory denials
of the right to vote; study of legal developments with
respect to denials of the equal protection of the law;
appraisal of the laws and policies of the United States with
respect to denials of equal protection of the law;
maintenance of a national clearinghouse for information
respecting denials of equal protection of the law; and
investigation of patterns or practices of fraud or
discrimination in the conduct of Federal elections. The
Commission is also required to submit reports to the
President and the Congress at such times as the Commission,
the Congress, or the President shall deem desirable.

THE STATE ADVISORY COMMITTEES

An Advisory Committee to the United States Commission on
Civil Rights has been established in each of the 50 States
and the District of Columbia pursuant to section 105(c) of
the Civil Rights Act of 1957 as amended. The Advisory
Committees are made up of responsible persons who serve
without compensation. Their functions under their mandate
from the Commission are to: advise the Commission of all
relevant information concerning their respective States on
matters within the jurisdiction of the Commission; advise
the Commission on matters of mutual concern in the
preparation of reports of the Commission to the President
and the Congress; receive reports, suggestions, and
recommendations from individuals, public and private
organizations, and public officials upon matters pertinent
to inquiries conducted by the State Advisory Committee;
initiate and forward advice and recommendations to the
commission upon matters in which the Commission shall
request the assistance of the State Advisory Committee; and
attend, as cbservers, any open hearing or conference which
the Commission may hold within the State. ’
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I. INTRODUCTION

Underrepresentation of minorities and women in the
legal profession prompted the Colorado Advisory Committee to
the U.S. Commission on Civil Rights to investigate barriers
to that profession in the State. Obstacles working against
minorities and women who wish to enter the legal profession
arise from a complex of social, cultural, and educational
factors. Perhaps the most difficult barrier confronting
minorities is the primary and secondary educational system.
This institution through discriminatory teaching and unegual
education dictates how many of them will fail to graduate
from high school, thus preventing them from going on to
college and professional schools.

Numerous studies have shown that no other public
ingtitution exerts as much influence over a person's life as
the public educational system. Early and subsequent success
or failure within school dictates the amount of education
one attempts to master. TIf the students are minorities,
their probability of experiencing early failure within the
educational system is greater than it is for nonminority
students. For example, a U.S. Commission on Civil Rights
study entitled The Unfinished Education! shows that for
every 10 Mexican American students entering first grade only
6 will graduate from high school. The educational system
fails to graduate 40 percent of all HMexican American
students nationally, and in Denver the median educational
level for Mexican Americans in 1970 was 10.2 grades,
compared to 12.1 for whites. Statistics provided by the
Census Bureau show that, despite recent reported gains, the
educational system does only slightly better with educating
blacks, whose median educational level is 10.0 nationally
and 12,0 in Colorado.

Minority students spend 6 hours each weekday until they
are at least 16 wears old in a school environment which may
not be conducive to learning if any of the following
conditions prevail in their school: lower teacher expecta-
tions for minority students compared to white students;
exclusionary curricula which do not recognize or teach about
the positive aspects of minority students' cultural
backgrounds; and negative teacher and counselor attitudes,
which during classroom interaction convey that minorities




are intellectually inferior to whites and belong in
vocational as opposed to professional careers. Given the
above conditions, which the U.S. Commission on Civil Rights
has shown still exist in many schools, it is no wonder that
many minorities do not graduate from high school or enter
college.

The problems which have traditionally excluded women
from the legal profession are substantially different from
those of minorities. Women generally excel within the
educational system, doing much better than their male peers
in some subjects such as literature. As a group they have
been socialized by their families, churcheg, and other
institutions to be quiet and to achieve academically. The
educational system also acts as a socialization agent and in
so doing transmits many cultural and social attitudes which
limit the career aspirations of young women students. The
damaging values transmitted are generally those that
stereotype women as being passive as opposed to assertive
and therefore not emotionally suited for the legal
profession. They are encouraged and counseled into entering
traditional woment's fields such as nursing, teaching, and
social work but rarely law. Some teachers may have inter-
nalized these stereotyped images of women in our society and
concluded that their female students are not bright enough,
logical enovgh, or assertive enough to pursue a career in
law. The above is only one example of many complex social
and cultural factors which operate to discourage women from
becoming lawyers. There are few in the legal profession
because they are counseled away from that field.

In the mid-1960s, institutions of higher learning began
tc realize that minorities and women had to overcome a
myriad of cultural and social obstacles to obtain equal
educational achievement. Administrators and faculty
attempted to alleviate the problem at the higher educational
ievel through affirmative action programs in the admission
of minorities at the undergraduate, graduate, and pro-
fessional school levels. Within the legal profession,
organizations like the American Bar Association and the
Association of American Law Schools encouraged the
development of such programs in law schools.

The term "affirmative action" has meant different
things to different peuple. In the area of higher
education, Marco DeFunis challenged the University of
Washington's affirmative action program for law school
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because he was not admitted although minority students with
lower undergraduate grade point averages (UGPA) and lower
Law School Admission Test scores {LSAT) were admitted.
DeFunis was allowed to attend law school while his lawsuit
was litigated. In the spring of 1974, the U.S. Supreme
Court dismissed the DeFunis suit, stating that it was moot
because he was about to graduate from law school.2 A similar
lawsuit, the Bakke case, is presently being litigated in
California.3 Bakke charged that the University of
California~Davis Medical School's Task Force program, which
admits minority students, is unconstitutional. The lower
court upheld Bakke in his contention that the program itself
was unconstitutional and violated the egual protection
clause w»f the 14th amendment. The university has appealed
the ruling, but the final decision on the issue may be years
away.

The DeFunis case is moot, but the issue of how to
alleviate the effects of unequal educational opportunities
for minorities and women is not. Most law schools
throughout the nation still have affirmative action programs
in admissions for minorities. Generally, programs
throughout the nation recognize that they may admit some
minorities who have lower UGPAs and LSAT scores than their
competitors but are nonetheless gualified. In fact, the
Association of American Law Schools comments that minority
applicants who are admitted to law schools are qualified for
success in law school without remedial work. It notes that,
at the University of Washington Law School, 17 of the
minorities admitted when DeFunis was not held roughly as
high or higher quantitative credentials than DeFunis. The
other 20 minority applicants who were admitted had lower
quantitative credentials than DeFunis but were still
qualified.

In spite of recent gains made by minorities and wonen
in higher education, they still are underrepresented in law
schools. A study entitled Professional Women and Minorities
shows that in 1970 the total minority student population in
U.8. law schools was 3,609 (5.8 percent), compared to 58,550
(94.2 percent) for the nonminority population. There were
687 (1.1 percent) Spanish~-surnamed students, 277 (0.4
percent) Asian Americans, 2,454 (3.9 percent) blacks, and
192 (9.3 percent) Native Americans.4 These figures are
especially dismal considering that minorities constituted
approximately 16 percent of the population of the United
States. Although national figures for minority women are




not available, the following examples from Colorado indicate
that they are even less represented in the law schools and
-legal profession.

In 1970, although women accounted for 51 percent of the
United States population, they were only 12.5 percent of
students in law school.S In 1970, 5 percent of Colorado
lawyers were women.® Minoritias constituted 4§ percent of all
lawyers in the State, and minority women were only 0.14
percent.?

Within Colorado, the Universities of Colorado (C.U.)
and Denver ({(D.U.) Law Schools were among the first in the
nation to initiate affirmative action admissions programs
for minorities. They have managed to double their
enrollment of minorities and women over the past 10 years.
C.U. Law School has done especially well. In addition to a
Special Academic Assistance Program, aprroximately 15
percent of each entering class is composed of minority
students. This admission rate compares favorably with the
minority representation in Colorado's population, which is
approximately 16 percent. This record surpasses that of
many law schools throughout the United States., Women
comprised 25 percent of the last few entering classes at the
C.U. Law School. D.U. Law School has increased its minority
enrollment to approximately 9 percent and that of women to
about 35 percent of the last entering class.

Despite these good efforts by law schools, barriers
which work to exclude minorities and women from the legal
profession still persist. The problems that result in the
underrepresentation of minorities and women in the legal
profession do not begin or end with the law schools. Law
school is but one portion of a lengthy educational and
testing process which culminates in admission to law
practice. The last steps in the process include law school
and passage of the bar examination.

The person who decides on law as a profession has
already completed nearly 16 years of education before
applying for admission to law school. For most minority
students, that educational experience most likely has been
inadequate, discriminatory, and has left them ill-prepared
for law school. For women, the educational process may have
exerted pressure to divert them into other areas of study so
that their decision to become lawyers requires high
motivation and persistence on their part.
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suczessful completion of law school does not guarantee
admission to the bar in Colorado. Only 65~75 percent of the
applicants for each of the two annual bar examinations in
Colorado pass and successfully enter into practice.

This report has been prepared by the Colorade Advisory
Committee for submission to the Commission and will be
considered by the Commission in formulating recommendations
to the President and Congress. The report is the result of
an investigation by the Colorado Advisory Committee into
access to the legal profession by minorities and women in
Colorado., The field investigation included gathering local
and national statistics, provided by the American Bar
Association and similar organizations related to the legal
profession. The Committee and Mountain States Regional
Office staff interviewed law school professors, minority and
women law school students, minority and women attorneys,
Colorado Supreme Court judges, and other .interested
persons.® The Committee and Movuntain States Regional Office
staff also collected information from the institutions and
heard testimony on the subject at an open, public meeting on
May 10, 1975.9




NOTES TO CHAPTER I

1. U.S., Commission on Civil Rights, The Unfinished ‘
Education (October 1971). :

2. DeFunis v. Odegaard, 416 U.S. 321 (1974).

3. Bakke v. Regents of University of cCalifornia, ¢
California Superior Court for Yolo County, No. 31287
(Judgment, March 1975).

4, Eleanor 1. Babco and Betty M. Vetter, Professional
Women and Minorities (Washington, D.C.: Scientific Manpower
Commission, May 1975), p. 36.

5. Ibid.' p. 89'

6. J.S., Rureau of the Census, Detailed
Characteristics~-Colorado, PC(1)~-D7, Table 171.

7. Ibid., Table 739.

8. Specific comments by the Colorado Supreme Court have
been incorporated into this report. The Colorado Supreme
Court does not necessarily agree with the content of this
report or the findings and recommendations.

9. Responses by C.U. and D.U. Law School officials have
been incorporated in this report wherever their comments
addressed specific issues, pages, quotations, and/or other
material. C.U. and D.U. Law School officials do not
necessarily agree with the content of this report or the
Advisory Committee's findings and recommendations.
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I¥Y. ACCESS TO THE LEGAL PROFESSION IN COLORADO

A. Background
1. Affirmative Action in Admissions

Law schools in the United States rely primarily on the
undergraduate grade pcint average (UGPA) and the Law School
Admission Test (LSAT) when making admissions decisions. In
addition to these quantitative factors which are
traditionally used by schools in admissions decisions, other
factors are considered such as: appraisals of the applicant
by prior teachers, extracurricular activities, work or
military experience, the undergraduate college of the
applicant, and the alumni status of the applicant or his orx
her family. In the past minority status operated as an
exlusionary factor in admissions decisions in some schools.l
Since the mid-1960s, however, minority status has been a
factor which may have been given preferential consideration
to some degree by most law schools,

The Association of American Law Schools (AALS), Council
on Legal Educational Opportunities (CLEO), American Bar
Association (ABA), and Law Schocl Admissions Council (LSAC)
all support and justify minority admissions programs. The
AALS takes the position that:

Effective access to legal representation not only
must exist in fact, it must also be perceived by
the minority law consumer as existent so that
recourse to law for the redress of grievance and
the settlement of disputes becomes a realistic
alternative to him.2

The association also asserts:

The creation of such an opportunity by admission
to law school of applicants selected in part by
race reaches the status of a compelling state
interest in the training of an adequate number of
minority lawyers and would justify even the
imposition of a gquota system.3d

The ABA states that:



Affirmative action programs are valid where they
are used to redress the negative results of past
racial discrimination and to correct present
racial imbalance.

According to the ABA, "there exists...a legacy of past
governmental and societal discriminatory practices
establishing a compelling need for affirmative action." Such
practices include failure to prepare minority students for
law school, failure to provide a sound legal education, and
failure to provide equal access to job opportunities.$ The
ABA in 1967 recognized that:

the shortage of minority attorneys, resulting in
the shortage of minority prosecutors, judges,
public officials, governors, legislators, and the
like, constitutes an undeniable compelling state
interest. If minorities are to live within the
rule of law, they must enjoy equal representation
within the legal system.®

The first minority admissions programs in the country
were instituted in 1966 at Harvard University, Cambridge,
Mass., and Emory University, Atlanta, Ga. The Ford
Foundation sponsored such a program at the University of
Denver College of Law the following year. Both the
Universities of Denver and Colorado inaugurated minority
programs in 1967. Three years later more than 79 of the 147
ABA-accredited law schools had developed special admission
programs for minorities.

Because few minority students have been able to gain
admission to law schools under traditional criteria, the
ABA, AAILS, La Raza National Lawyers Association, LSAC, and
the National Bar Association (a primarily klack
organization) created the Council on Legal Educational
opportunities. CLEO provides "economically disadvantaged
students...an opportunity to attend an accredited law school
and ultimately to enter the legal profession."? The lack of
minorities and women in law school is reflected by their
numbers in the legal profession, whexe national statistics
indicate that in 1960 approximately 1 percent of lawyers in
the United States were minority and 2.3 percent were women.
At several accredited law schools CLEO conducts a summer
institute prior to the first year of law school, which
allows students to determine their ability to study law and
to become accustomed to the process.®
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CLEO has said that affirmative action programs should
only be instituted as long as they can be justified by
underrepresentation of minorities; however, present
statistics indicate a continuing need for such programs.
According to CLEO officials, "Recent surveys reveal ‘that
scarcely 1 percent of the bar of the United States is black
and that even greater inequities exist for other minority
groups such as Mexican Americans, Puerto Ricans, and
American Indians, "9

National statistics provided by the American Bar
Association indicate substantial increases in the numbers of
minorities and women attending law schools since the advent
of affirmative action programs. ABA statistics do not treat
minority women as a separate category. Minority women are
counted in both the minority and female categories. In the
fall of 1969, 68,386 persons attended law school. Of those,
4,715 (6.9 perxrcent) were women, 2,128 (3.1 percent) were
black, 548 (0.8 percent) were Spanish surnamed and 72 (0.1
percent) were Native American.!'?® In contrast, in the fall of
1974, of the 110,713 persons enrolled in the nationt's
accredited law schools, 21,788 (19.7 percent) were female,
4,995 (4.5 percent) were black, 2,007 (1.8 percent) were
Spanish surnamed and 265 (0.2 percent) were Native American.

These increases are remarkable considering that the Law
School Admission Council indicates that standards for
admission have been raised by law schools in the last 5
years due to the large increases in applicants, Minority
students who are admitted under special programs today would
have been admitted at the top of the entexing class 5 years
ago. Still, "...most accredited law schools attempt to
select students on the basis of predictions indicating not
only that they will get good grades in law school but also
make significant contributions (both) to law school classes
and to the community at large."!1! According to Harvard
Professor Archibald Cox, "...all students are best served by
selecting from the gualified applicants an entering class
whose members have the most diverse social, economic, and
cultural backgrounds and the widest variety of talents and
interest.m12

2. Obstacles

a. Educational Preparation




Prior to 1967, the number of minority group persons and
white women applying for admission to, and attending, law
schools was small. CLEO comments on the situation with the
observation that bar membership figures have remained
remarkably constant despite the formal elimination of racial
discrimination by all law schools. It notes that the causes
of the lack of minority students lie deeper and suggests
that rigid and unbending application of quantitative
admissions criteria, such as the LSAT scores and UGPAs,
would continue to exclude the bulk of qualified minority
applicants.t3

A primary obstacle has been the type of education
almost all minority students receive prior to application to
law school. They suffer a diversity of educational
handicaps. Among the most commonly cited are a lower level
of language skills, a tendency to perform lower than their
white counterparts on tests, and inadequate study skills.
Specifically, the handicaps can be traced back to the poor
gquality of teaching which minority students receive; an
irrelevant, outdated, or vocational curriculum as opposed to
a college preparatory curriculum in high school; and a lack
of adequate, sympathetic teachers and counselors and other
professional rcle models throughout their school years. The
American Bar Association comments:

Early childhood deprivation and the lack of
adequate preparational education in the primary
and seccndary school systems have made it
impossible for a large number of otherwise
qualified minority students to have the
opportunity to qualify for law school admission on
a competitive basis.14

Unfortunately, the educational process which adversely
affects the performance of minority students begins the day
they enter elementary school. Minority students frequently
must remain in an inferior school and endure the resultant
educational disadvantages. Author Jonathan Kozol
emotionally depicts the situation of many minority students
in his kook, Death at an Early Age: "One of the saddest
things on earth is the sight of a young person already
becoming adolescent, who has lost about five years in the
chaos and oblivion of a school system and who still not only
wants to but plans to learn."!S Although Mr. Kozol's book
deals specifically with unequal education in Boston, Mass.,
as it affects black students, the same situation presently

10
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exists for other minority groups, including Mexican
Americans, Native Americans, and Asian Americans.16

Some educators assert that negative teacher attitudes
regarding the intellectual abilities of minority students
serjously hinder the students' attempts to perform at their
highest potential. Studies are abundant and educators are
aware that "student performance correlates with teacher
expectations. This means that if the teacher sees the
student as inferior, etc., the teacher makes the student
inferior."!'7 Indeed many minority students may become
victims of a self-fulfilling prophecy.18 In predominantly
minority schools, teachers' comments similar to the
following exemplify negative attitudes and lower
expectations of some teachers. "I am a good teacher, I
think. If I had a noxmal bunch of kids, I could teach. But
this certainly is not a normal buch of kids," or "You just
can't hold these students to high standards, they just can't
make it."1®

Equally damaging is teacher reluctance to allow
minority students to perform at all. A U.S. Civil Rights
commission study found that teachers gave praise or
encouragement to Anglo students 36 percent more often than
to Mexican Americans.29 They directed questions to Anglos 21
percent more frequently than to Mexican Americans and
accepted and used the ideas and responses of Anglo students
40 percent more often than those of Mexican Americans.
Commission staff observed that:

In a Phoenix classroom, several Chicanos kept
raising their hands eagerly at every question.
Mrs. G. repeatedly looked over their heads and
calied on some of the same Anglo students over and
over. In some cases, she called on Chicanos only
because Anglos were not raising their hands.

After a while the Mexican Americans stopped
raising their hands.21

Although these examples deal with Mexican Americans, other
minority groups face similar problems.

Unfortunately, the poor quality of discriminatory
teaching may continue throughout primary and secondary
school. By the time minority students enter college they
must Ycatch up® to their white counterparts. By the time
many minority students reach law school, they may f£ind tha‘

1




their white counterparts are substantially ahead in terms of
verbal and language abilities. In the alternative, minority
law students may overestimate their nonminority competitors
and underestimate their own abilities because they realize
that the learning gap may ke wider at each competitive
stage. One black educator states, "When I entered law
school I doubted my competence to compete. When I
graduated, I was certain of my competence to compete."22

The high school curriculum in predominantly minority
schools often does not provide an opportunity for minority
students to prepare themselves adequately for college and
subsequently law school. They may not have the option of
enrolling in college preparatory classes which emphasize the
development of good verkal and language skills. Many
teachers and counselors encourage minority students to
enroll in vocational classes as opposed to college
preparatory classes o the assumption that they cannot
compete at the college level.?23

The importance of college preparatory courses for
minority students cannot be overestimated. It is in such
courses that they test their potential for professional
careers. If they do not have such an opportunity, they may
assume that they are only suited for wvocational occupations.
Further, it is within college preparatory classé&s in high
school that many of the foundations of learning are
established in analytical techniques and written and verbal
communications skills. Unless the foundation for good
language skills is developed early in high school and
perfected in undergraduate work, the minority student may
have difficulty in law school, where students are
responsible for producing extensive written analytical
material.2*

When minority students enter college, their efforts to
catch up with majority students may be frustrated by poor
performance on exams. Law professors generally agree that,
when compared to nonminority students, minority students:
perform less well on tests. Some believe that this is a
manifestation of the development of inadequate study
methods. A black law professor notes:

The black student's study habits probably will be
less refined, and he will not have been shown the
techniques of studying law. (For instance, I had
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to urge one black student to mark up the cases in
his book; he said he had always been taught never
to mark in a book.) 25

This example is illustrative of the types of study habits
some minority students have when they enter law school.

b. Role Models

Two white females, D.U. Law School students, comment
"Law school is a man's world {and)...the most difficult
period for any law student is the first year. The lack of
identifiable role models at law school makes this transition
period particularly difficult for women."26 Their comments
exemplify minority and women concerns akout the lack of
minorities and women within the legal profession and law
school.

A role model is defined as an individual whose behavior
in a particular role provides a pattern or model upon which
other individuals base their behavior in performing the same
role.27 Role models can serve to enhance positive feelings
about self and strengthen identity and sense of belonging.
Likewise, the absence of role models may reinforce negative
feelings of self-doubt, if existent, and lack of confidence.
While the existence of visible role models is not essential
to success in any given profession, minority and women
students interviewed by the Commission staff expressed the
belief that thei- adjustment to the demands of law school
and the legal profession would be facilitated if there were
more minority and women law professors. For instance,
Charles Casteel, a black law student at C.U., commented at
the Colorado Advisory Committee's informal hearing that
black law students have strong feelings of isolation due, in
part, to the lack of minority professors in the law school
and minority administrators in the legal aid clinic. (p.
219) 28

c. Financial Aid

Another problem minority students encounter while
attending law school is the lack of adeguate financial aid.
Most minority students attending law school at C.U. and D.U.
receive some type of financial assigtance. The amount of
assistance varies depending upon the financial need of the
student.?29 Minority students and professors agreed that C.U.
law school does an excellent job of providing individual
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students with an adeguate amount of financial aid. The
maximum amount fox ¢n academic year available to students
attending C.U. law school is $2,400 for a single resident
student and $4,600 for a married resident student.390 This
amount provides end>ugh money to pay for tuition, fees, and
books, plus a small monthly allowance, which is enough for
essentials of housing and food. If any unanticipated
expenses occur, students on financial aid generally cannot
borrow from family members or rely on a savings account.
The problem of meeting unanticipated expenses is more
serious for lower-income students who have fewer available
financial resources. Many lower-income students on
financial aid are minorities. Therefore, they may
jeopardize academic achievement because of the necessity to
work part time. If the unanticipated expense is high, they
may be forced to work full time and subsequently drop out of
law school.

Because of the high cost of tuition at D.U. Law School,
the problems encountered by minority students on financial
aid differ substantially from those at C.U. Law School. The
maximum amount of financial assistance available at D.U. Law
School is a full tuition waiver, which amounts to $3,150 per
academic year or $1,050 per quarter.3! Oftentimes, the
amount of financial aid granted is not sufficient to pay
full tuition, but merely one-half or one-third of the
tuition costs. Many minority students attending D.U. Law
School are forced to work either part time or full time.
Ernest Jones, a D.U. law student, stated that the necessity
of working full time has forced some students to drop out of
law school. Other minority students interviewed said that
the lack of adequate financial assistance makes it more
difficult for them to complete law school.32

3. Entrance Requirements

Law schools in the United States rely primarily on two
standards for making decisions regarding the admission of a
student into their programs. The first is the student's
undergraduate grade point average, and the second is the
student's scores on the Law School ARdmission Test. Schools
attempt to use these figures to predict an applicant's
success in law school. Dr. Frederick M. Hart, president of
Law School Admissions Council and dean of New Mexico School
of Law, cautions admissions committees to ke "suspicious of
traditional predictors of success for minority applicants
because of the strong possibility of cultural bias."33 Also
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applicable is an underlying rationale of Griqgs v. Duke
Power Co. {a Supreme Court decision) that whenever a test--
or an admissions prcoess--is operating in a manner that
prevents minorities from gaining access to a -job or
profession, the process is suspect and should be carefully
studied, and any unconstitutionally discriminatory bias
should be eliminated.3¢

a. Law School Admission Test (LSAT)

The LSAT was created in 1947 by a group of several law
schools. It is owned by the Law School Admission Council
and administered by the Educational Testing Service (ETS).
The LSAT has been subjected to numerous validity studies and
has been revised five times since its inception.3% It is
presently undergoing another revision. The test is scored
on a scale of from 200 to 800. During the years it has been
adninistered, the mean score for all takers has been 520.

Three different aspects of the LSAT are used for
admission purposes: individual total scores; scores on the
writing ability, which are reported separately from the
general LSAT score; and the "LCM," the mean LSAT score
received by all applicants from a particular college over a
specified period of time.

Recent surveys indicate that minority applicants score
lower on the LSAT than whites. A 1972 study which analyzed
LSAT scores for black and Chicano candidates found that both
minority groups had significantly lower scores than whites
on both the LSAT and on writing ability.36

A 1973 study analyzed the performance of black law
students in predominantly white law schools. Using a
prediction equation based on LSAT scores, the study found
that black students as a group achieve first-year grades
below those predicted by the LSAT, while white students
generally achieve slightly better grades than predicted.37
puring the 1960s and 1970s the Law School Admission Council
began supporting cultural validity studies of LSAT. Two
early studies, 1968 and 1972, concluded that the LSAT scores
have the same predictive value for minorities that they do
for ' majority students.38 A 1974 study by the same authors
reports essentially the same conclusion for both black and
Chicano law candidates. While individual indicators (LSAT,
Writing Ability, UPGA) appear to predict equally well for
minorities and whites within their own groups, minority

15




students tend to earn lower grades than predicted, while
whites earn higher grades than predicted.3°¢

If as one author points out, the LSAT scores are
influenced by an individualt's background and educational
experience, one would expect different average LSAT scores
for groups (emphasis added) of persons with different
backgrounds and experiences. He states, "it would thus be
surprising if, in this society of unequal opportunity,
minorities did not show a lower mean score on the LSAT than
non-minorities."40 The studies cited consistently found that
minoxrities tend to score lower on the LSAT. However, their
lower wcores can be manifestations of culturally biased
testing and/or unequal educational opportunities and
subsequently unequal educational achievement.

The trend in admission committees of law schools has
been to admit students within the highest range of LSAT
scores. Dr. Hart argues that this trend and the generally
higher scores of white applicants, combined with an
increasing number of applicants, may place minority
applicants at a disadvantage in the admission process. He
states:

Suppose a law school with room for 200 students in
its entering class receives 300 applications.
Suppose further that about 10 percent of the
applicants are from minority races and that on the
basis of academic predictors these 30 applicants
are evenly distributed among the pool. On the
basis of usual admissions factors (excluding race)
the school determines that 2/3 of the applicants
are qualified, in the sense of having a better
than even chance of succeeding at law study. Two
hundred applicants then will be admitted, and the
class will contain 20 minority students. This
means that when minority applicants are evenly
distributed in the applicant population, and when
all gqualified applicants are admitted, the same
percentage of minority applicants will be in the
class as were in the applicant population (10%).
This we would regard as an ideal situation, and
one in which the race of an applicant would not
have any special relevance in the admissions
decision.
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Now, to make the hypothetical more realistic,
suppose the following year the school receives
3,000 applications instead of 300. Further,
suppose that the number of minority applicants has
not grown at the same rate so that there are only
60 minority applicants (2%) evenly distributed in
the total applicant population. On precisely the
same standards used the prior year, the school
determines that 2/3 of the applicants are
qualified students (including the 40 minority
qualified students). Given the present trend to
admit students with the highest LSAT scores...this
school will select approximately one out of ten
applicants, producing a class of 194 nonminority
students and 4 minority students. While the
number of minority applicants has doubled and
their gqualifications have not changed, yet the
class has a minority component of only 2% rather
than 10%.41

on the other hand, the law school can consider the LSAT
score as only one factor among otherwy, such as motivation
and UGPA, when determining admissions decision.

There has also been a study comparing performance of
the LSAT and other predictors in relation to the first-year
grades of female students. A June 1974 study done Ior the
Law School Admission Council found that women earned a
higher mean average the first year at five of the eight law
schools surveyed than did men; however, the female LSAT mean
was lower. than that of men at seven of the schools. Women
had consistently higher mean scores on UGPA and Writing
Ability at all eight schools.*2.

The percentage of minority women attending law school
is extremely low at present.*3 Because of their low numbers
it is impossible to draw conclusions on their LSAT scores ox
law school performance.

b. Undergradvate Grade Point Average (UGPA)
Generally minority students have a lower UGPA when
admitted to law schools. C.U., for example, reports the

following UGPA's for nonminority and minority students
admitted through the Special Academic Assistance Program:**
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Year Nonminority Students Minority Students

1974 3.51 2.87
1973 3.47 2.76

D.U. College of Law rerorts the following UGPA for all
students (including Minority Admissions Program - (MAP)
students) and minority students admitted through regular
admissions standards.

Year All Students MAF Students
1974 3.38 3.10
1973 3. 31 2.91

The UGPA of minority students is another predictor
which can be a manifestation of unequal educational
opportunity and culturally biased testing within
undergraduate schools. Dr. Hart argues that "an applicant's
UGPA is normally a better indicator of law school
performance than is the LSAT, and if a school had to choose
to use only one predictor it should choose the UGPA." One
obvious deficiency, he adds, is that there is no uniformity
among undergraduate college grading systems and that,
although the UGPA may be an indicator of academic promise,
it may not measure the motivation to succeed in law school
for the minority student. He concludes that, since
minorities have to overcome a greater number of educational
obstacles, when the UGPA is applied to the admission of
minority students, it may ke an indicator of a higher degree
of motivation and evidence a greater amount of effort than
that of nonminority students. He adds that a high degree of
both motivation and effort are necsssary factors
contributing to success in law school.4S

B. Recruitment and Admissions
1. University of Colorado School of Law
a. Entrance Requirements
The C.U. School of Law Bulletin states:
Admission standards are based heavily on
undergraduate grade point average and the Law
School Admission Test score. The Admissions
Committee may also take into consideration other

factors such as trend in transcript, character and
difficulty of the applicant's academic program,
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letters of recommendation, and significant
experience of the applicant.

The law school has further stated that:

Because of the large number of highly qualified
applicants for regular admission, the standards
have keen set at a high level, particularly for
non-residents. For the Fall 1973 entering class,
the average grade rpoint average was 3.47 on a 4.0
scale and the average Law School Admission Test
score was 638. For admission in Fall 1975 higher
qualifications may be required, depending upon the
numker of applications received and completed and
upon the credentials of the applicants.46

C.U. Law School is in the same position as other law
schools in finding that applicants have higher
qualifications each year. The law school has been admitting
an average of 150 students per year since 1968. An average
of 14 percent of those have been minority. Since 1968 only
24 minorities have been admitted under competitive admission
standards.#? The rest have been admitted through the Special
Academic Assistance Program (SAAP), which will be explained
in the following section.

Since 1966 C.U. Law School has admitted an average of
22 women per vear.4® The lowest number of women admitted was
7 (5 percent) in 1969, out of a total of 136 students, and
the highest number admitted was 44 (25 percent) out of a
total of 175 students in 1974, Nonminority women without
exception have been admitted under. competitive admissions
criteria. Mincrity women have been admitted under the SAAP.

b. Special Academic Assistance Program

In 1967, "“recognizing the need for increasing the
number of minority groupr lawyers," C.U. Law School faculty
established a Special Academic Assistance Program (SAAP),
which admitted minority college graduates "whose credentials
by usual standards may be somewhat below those ordinarily
required for admission." The program includes a special free
8-week summer program immediately preceding the first year
of law school and additional academic assistance during the
first year if needed.4%® Its main objective, according to the
law school bulletin, is to enable culturally different
students to study and take exams on equal terms with
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classmates. The program also offers financial assistance
through cash grants, student loans, and work-study awards.
Two student organizations, the Black American Law Students
Association (BALSA) and the Chicano lLaw Students Association
(CLsA), have assisted the faculty admissions committee with
SAAP by furnishing information and advice bearing on
minority applicants' prokable success in law school.

Faculty at C.U. Law School voluntarily initiated the
first SAAP. Many present faculty members taught summer
courses without monetary compensation for the first 3 years
of SAAP at a time when there was no funding for summer
instructional costs. Further, many of the faculty
volunteered their time to tutor minority students during the
academic year.

The SAAP presently consists of two sukstantive courses
offered in tr summer. Students receive two credit hours in
legal methods and three credit hours in contracts.
Instruction is provided by two members of the law school
faculty, assisted by four upperclass-persons who grade
papers and tutor minority students.

Minority students admitted through SAAP are required to
take a reduced course load the first semester unless their
summer work has keen exceptional. They must also take a
reduced lcad during their second semester unless they have
demonstrated the ability to handle a full course load during
the previous semester. Since 1968, 148 minoxity group
students have been admitted through the program, as
indicated in table 1,

Table 1
Minority Total
Special Prog. % of Students in lst

Year Admigssions Admittees Yr. Class
1968 10 8% 124
1969 19 11 180
1970 25 13 189
1971 25 17 151
1972 22 15 ' 150
1973 23 13 175
1974 24 15 158

‘ 148 1127

Source: Mildred Danielson, Assistant to the Director,
SAAP, C.U. Law School, letter to William Levis,
USCCR, MSRO, Oct. 4, 1974.
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buring the academic vear 1973-74, the C.U. Law School
Admissions Committee ruled that Asian Americans are not
eligible for admissions under the SAAP. The committee had
been granted authority tc consider whether or not Asian
Americans met the eligibility criteria of the program which
is defined as "...prospective law students who appear to
have the intellectual ability to graduate from law school
but would not otherwise be eligible under normal admission
standards, and who are members of identifiable groups which
have not had adequate educational and cultural opportunities
available to them and which are seriocusly underrepresented
in the legal profession."sSo

The committee reviewed both national and Colorado data
before reaching its conclusion. They stated that although
Japanese and Chinese Americans have less legal
representation, 9.3 and 9.0 lawyers per 10,000, than whites,
16.2 lawyers per 10,000, their lower representation does not
constitute serious underrepresentation. They stated that
the educational level of Japanese and Chinese Americans,
12.5 and 12.4, respectively, and median income, $12,515 and
$10,610, respectively, do not indicate educational and
cultural deprivation. Further, they noted that C.U. Law
School admits an average of 2 percent Asian American
students each year and commented that this representation
compares favorably with the percentage of Asian Americans in
the United States population which is approximately 1
percent. 51!

The committee stated that they felt it was imperative
to resolve the question because "...it is no secret that
racially-based affirmative action programs in education, and
particularly law school minority' programs are under serious
legal attack. Although the United States Supreme Court has
not yet addressed the question, the emerging consensus of
courts and commentators suggests that any institution
adopting such a program will bear a heavy burden of
Jjustifying it in the event of legal challenge." They
concluded that since it could not be shown that Asian
Americans meet any of the eligibility criteria, other than
being an identifiable group, their admissions through SAAP
could only be surported on the basis of race, They felt
that in the event of a legal challenge similar to the
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DéFunis case the existence of the SAAP program would be
jeopardized.

Three professors criticized the committee's decision,
noting that Census Bureau data is an "inadequate measure of
economic deprivation...for Asian Americans" and "educational
level data is skewed upwards because of immigration laws."
They also suggested to the committee that the Asian American
group has a "bimodal pattern®” of income distribution. This
suggests that while the mean and median figures for Asian
Americans are high, income is distributed unevenly, there
being both quite wealthy and quite poor mersons, and
relatively few in between.S52 In spite of the above
criticisms, the admissions committees has not rescinded its
decisiomn.

C. Summer Program

Minority group law students at C.U. expressed varied
opinions regarding the worth of the summer program, which is
one part of the SAAP. Commission staff interviewed 24
minority students out of a total minority student population
of 69. Of these, 18 recognized a need for a summer program
for minority students kut recommended curricular oxr other
changes. Four expressed no opinions about the summer
program, and two said they did not feel a summer program was
needed. They generally agreed that the concept of having a
summer program for disadvantaged students was good but
asserted that the C.U. program was less than ideal and
recommended changes, such as obtaining professors for the
summer program who sincerely want to teach minority
students, the inclusion of more writing exercises, the
teaching of lanquage skills, the hiring of minority
administrators within each staff category, and the inclusion
of instruction on how to use the law library.

Charles Casteel, a klack C.U. law student, suggested
that the admissions committee look at alternative criteria
instead of LSAT scores and UGPA for admission of minorityvw
group students, (rp. 219,239)

Law School Dean Courtland Peterson commented that
perhaps the present program could become an orientation
program instead of continuing its present structure. He
stated that most faculty members feel that the present
program adequately meets the needs of minority students and
oppose the idea of changing the program's structure.
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Gilberto Espinoza, a first-year law student at C.U.,
expressed some of the contradictory feelings which minority
students hold concerning the summer program. He said that
the program is helpful to minorities and would be helpful to
any person regardless of ethnic background, but felt that
the continuance of the summer program is not necessary.
Later, he gqualified that answer, stating that CLSA has been
attempting to make sure that the minority program as it
exists now is not cut back because it seems "that's the only
open door we really have." (p. 225)

Although the interviews and hearing testimony indicate
ambivalence among minority students concerning the necessity
for and value of the summer program, results of a law school
guestionnaire indicate a desire for the continuance of the
program. The questicnnaire was developed by Professor
William Rentfro, Director of the SAAP, and distributed to
minorities admitted as students under the program. He
received 32 replies, 10 from graduates and 22 from present
law students.53 In response to the guestion "Do you think
the summer program should be continued,!" 30 responded yes
and two answered no. At least 60 percent of those returning
the questionnaires answered yes to questions regarding the
program's effectiveness in helping them develop abilities to
analyze cases, participate in socratic dialogue, synthesize
different cases and principles, and do legal writing. Of
the students who returned the questionnaire, all but four
who attended the 1974 summer program felt they needed more
writing experience.

A number of minority group students interviewed
expressed the belief that the success of the summer .1ogram
and their success in suksequent semesters are detocmined in
part by professcors! attitudes. They stated that if :
professors are indifferent, condescending, or hostile to the
objectives of the summer program, then students gain very
little from the experience. If professors are sincerxely
interested in teaching mlnorlty students, then the summe s
program is a positive experience, they said.

Some of the students who recognized a need for the
summer program expressed the objection that, as presently
administered, it stigmatized minority group students,
labelling them as inferior students admitted undexr lower and
special standards.
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Professors at C.U. Law School, interviewed by staff
members, generally feel that the summer program is
essential. Professor Rentfro responded to student comments:

I can't really say that I would quarrel with their
perception on that (stigma) I think we try---at
least most of my colleagues and I and those in the
administration---we do our best to alleviate that
as much as we can, but I don't know how it can be
completely prevented in their perception if they
are in truth and in fact admitted on some basis
other than the rest of the student body. (p. 250)

Most professors at C. U. Law School believe that the
summer program and tutorial sessions are necessary and
beneficial. They view them as needed opportunities for
minorities to enter the legal profession and compete with
their peers.

Some minority students interviewed disagreed with
Professor Rentfro's view that faculty members try to
alleviate this stigma. They feel that there are certain
professors who treat minority students diffexently than
other students. They believe that the stigma affects
professors'! willingness to allow minorities to participate
in class. The following comments are illustrative of their
concerns. One student said that when the professors call on
minority students they expect less from them than they do
from other students. Another student commented that he is
bothered by faculty attitudes concerning the .abilities and
qualifications of minority students. A third student
expressed the belief that minorities are given the "“cold
treatment,"” and that the fact that minority students tend to
become a clique is partly caused by professors! treatment of
minorities in class. Professors often do not call on
minorities in class, he said, and after a while minority
students stop raising their hands. He said he feels that
minorities are isolated during the first year because of
bias on the part of faculty. A black student related that
he was told by a professor that "people of your type don't
make it in school." Another minority student said, "You know
the hostility is there but it's not apparent (overt)."®

Law student Gilberto Espinoza told the Advisory
Committee:
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It's not a joke, it's actually a very serious
thing amongst the minority students, but we talk
about it openly...in reference to minority davy,
minority week, where the professor on that
specific day or on that specific week will call
only on minority students, and no other students
in the classroom, when it comes to 'approaching
minorities he always does it as a whole and
sometimes some of their hypotheticals are sort of
based on discrimination. (p. 224)

Mr. Espinoza later added:

The faculty might aid him (a minority) in
accepting him for the minority program, but then
they turn around and they, I would almost call it
invidious discrimination in reference to the
minority because he has no real chance in the
classroom, he's going to get a low grade whether
he studies well or not. There's a blanket type of
grading....system....Everykody talks about the
anonymous grading system that there is at the
school, but it doesn't seem to really, truly exist
because the majority of minority students are
always at the bottom of the list in grading. (p.
238)

Although the reasons for minority students?! low grades
can be attributed to factors such as the lack of adeguate
academic preparation prior to law school and during the
summer program, they might also be attributed to low faculty
expectations and negative faculty attitudes. If minority
group students perceive that the faculty expects them to
fail, they may in fact fail.S#*

Most C.U. minority students interviewed expressed
concern that professorst' discriminatory attitudes are the
cause of lower average grades among minorities. ‘They agreed
that as a group they score lower than their white
counterparts in tests. Mr. Espinoza summarized this feeling
in response to the following question raised at the hearing:

Q. Then you are alleging that the grading system, the
professors in applying the system, discriminate
against the minority student?
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Well, the majority of us feel that way. I'm sure
that perhaps scme of the students may be at fault
to a degree, in reference to attendance of class
or anything that's a particular problem that
students would have in general. But to the
majority of us, it seems odd that the minority
students are always clustered at the bottom. (p.
242)

A black student said that after he spoke to a professor

because he felt the professor was excluding minority group
students from class participation, he received the lowest
grade in the class. The grade he received was about 10
points lower than grades he received in other classes, he
said.SS

Dean Peterson r?sponded to the students' allegations:

«oo.1'm confident that nothing in the way of
specific discrimination in terms of grading has

‘occurred, ...I think that it's mechanically made

impossible ky the anonymous grading system that we
have.

It is a system which requires students to sign
their examination papers by number, the
examination books are graded and...a list of
grades is turned in with that number...that
original list of grades, which is purely
anonymous, remains part of the record, and there
is very little in the way of variation between the
grades that the faculty member may ultimately come
up with (such as) changing the grades for
classroom participation and SO On.... {(p. 263)

In an interview with Commission staff, Lawrence Treece,

a white male C.U. law professor, agreed that some
individuals on the faculty are hostile to minority group
students but stated that the "hostility runs both ways." He
viewed allegations of discrimination in grading by minority
students as unfounded, for the reasons outlined by Dean
Peterson.
a minority "by their phrasing."

Professor Treece said that he cannot distinguish

‘ The issue of whether or not there is discrimination in

grading on the rart of C.U. Law School faculty remains
unclear.

The school's anonymous grading process
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theoretically protects the student. As Dean Peterson notes,
it would be difficult for a professor to memorize each
student's number when there may be 35 to 40 students in the
classroom. (p. 266) In spite of this procedure, however, the
potential for discrimination exists, as one Advisory
Committee memkber pointed out, because the professor may
receive examinations directly from the individual students.
{(p. 266) Thus, it is conceivable that a professor could
memorize one or two student numbers if he or she so desired.

d. Tutorial Assistance

Tatorial assistance is available to minority group
students during their first academic year at C.U. Law
School., The tutors are generally selected from minority
students and upperclass persons hired on the basis ¢of
outstanding course work. Tutors meet with students 10 to 12
hours per week and are assigned for classes in legal
procedures, torts, and occasionally constitutional law and
contracts.

Minority group students expressed the same ambivalence
toward tutorial assistance that they have toward the summer
program. It is viewed as part of an academic program which
stigmatizes them as inferior students. Some contend that
their white ccunterparts resent them because they receive
this additional help. Other students expressed the belief
that there is a real need for tutorial assistance and viewed
it as helpful.

e. Women's Issues

out of 148 minority students, a total of 23 minority
women have been admitted to C.U. Law School since 1968-69.
of that number, seven have graduated and five are currently
enrolled. In some respects minority women differ from
nonminority wemen. Many will have experienced
discriminatory and inadequate educational preparation like
minority men. In addition, they also face the problems
encountered by all women in law school.

’

Nonminority wcmen attending C,U. Law School do not
appear to have the same problems minority students do.
Their UGPASs and LSAT scores are not significantly different
from white male students, as table 2 indicates.
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Table 2

Female Male
1972
UGPA 3.48 3.42
LSAT 646 654
1973
UGPA 3.51 3.50
LSAT 635 650
1974
UGPA 3.60 3.58
LSAT 660 664U

Source: Mildred Canielson, Assistant to the Director,
SAAP, C.U. Law School, letter to wWilliam Levis, USCCR,
MSRO, Oct. 4, 1974,

Also, once nonminority women gain admission into law school,
they do not differ significantly in terms of academic
achievement from their white, male counterparts.

Since 1966-67, the number of white women attending C.U.
Iaw School has increased substantially, as illustrated in
table 3.

Table 3

First Year Classes - C.U. School of Law

Year Number of Women % of Class Total Students
66-67 7 5% 136
67-68 13 9 147
68-69 11 9 124
69-70 19 11 18¢
70-71 23 12 189
71-72 35 23 151
72-13 24 16 150
T73-74 uy 25 175
T4-75 38 24 158

Source: Statistics Provided by C.U. School of Law,

Judith T. Younger of Syracuse University stated:
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Once inside the professional schools women are not
always warmly welcomed. There are still some
professcrs who dont't treat women even-handedly,
who make remarks about "little girls" that reflect
societal notions and raise the hackles of females
in class.Sé

Her comment summarizes a major concern of white females at
C.U. Law School, who are currently involved in efforts to

increase the number of female professors on the law school
faculty.

since the care of children in our society is most often
assumed by wcwen, the accessibility of child care facilities
is a factor which affects their decision to attend and
remain in law school. Women students commented that the
lack of day and night child care facilities is a problem at
C.U. Law School. During the fall of 1974 several female law
students proposed that C.U. Law School convert a complex of
small offices on the first floor of the ¢0ld building into a
daycare center. The offices are located near the men's main
toilet facilities, which the women recommended be converted
into sanitary facilities for the daycare center.

Dean Peterson rejected the proposal stating that the
offices in question are committed for use by a proposed Law
Revision Center. He also mentioned possible problems of
disruptive noise and the preemption of their largest toile
facilities.

In March 1975 Dean Peterson received a second proposal
for an evening child caie center. This proposal suggested
using several large seminar rooms and moving the furniture
in the rooms at the beginning and end of each evenings use.
Dean Peterson rejected this proposal stating that the
continual moving of furniture would be unsatisfactory and
that the noise might disrurt students working on the Law
Review in an adjoining room. 1In both instances he
recommended that female students utilize child care
facilities on the main campus. Yet at present, main campus
child care facilities are not open for evening child care.
However, Dean Peterson stated that he had discussed the
arrangement of evening care hours with Vice Chancellor
Corbridge, who agreed that an arrangement for evening hours
could be made.S7?
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2. University of Denver College of Law

a. The Minority Admigsions Program
The D.U. Law School Bulletin states:

The number of applications received by the College
of Law greatly exceeds the numker of students
admitted. As a consequence, the Admissions
Committee will admit only those students whose
previous academic performance indicates a desire
to excel and whose Law School Admission Test
scores indicate an aptitude to cope successfully
with the study of law.5®

In addition, D.U. Law School has recognized the need
for a minority admissions program and states that it will
admit minority students "qualified for legal education but
otherwise inadmissable to the College under currently
competitive standards,"s9

A Minority Admissions Program (MAP) was initiated in
summer 1967 with the assistance of a Ford Foundation
grant.69 Professor William Huff commented that D.U. Law
School wanted to attract the best students from those
minority students who could not be admitted under”
competitive standards. D.U. generally admitted minority
applicants with the highest UGPAs and LSAT scores.
Financial assistance in the form of a tuition waiver was
provided, and the curriculum simulated a regular quarter of
law course work, with courses in contracts,:Gcriminal law,
criminal procedure, and torts. Students received no
academic credit for the work.

Dean Robert Yegge of D.U. College of Law has termed it
a "mini law school experience." He stated that the sole
criterion for admission in the fall quarter was "their
performance during the summer, rather than using the LSAT
and grade point average, normal indices." (p. 163) 1In the’
second year of the program, Summer 1968, the Council on
Legal Education Opportunity (CLEO) provided financial
assistance. CLEO!'s participation allowed the law school to
act as a regional institute for the council. As the
regional institute, D.U. referred qualified students to
other law schools within the region as well as to its own
institution.

Ccommission staff interviewed 14 minority students
presently enrolled at D.U. out of a total minority
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population of 57. When asked by the Advisory Committee if
they felt sumrer grograms were necessary and helpful, three
minority students at D.U. responded:

» « « they are helpful, but they're deflnlte]y not
necessary...they give you a little bit of -jump
that gives you that extra confidence when you get
to law school;

«++ I personally don't like them. And the reason I
don't is because it does single you out as an
individual that needs special help:

.+ I think they?’re very essential for Native
American students coming into law school.- (p. 187)

Only a few minoxity students interviewed felt that D.U,
needs a summer gprogram. Those who believed that a summer
program was necessary stated that because minorities are
victims of disparate and unequal educational preparation,
they need=d irmediate access to law schools and the legal
profession, and that the summer program gave minorities an
opportunity to test their ability to succeed in the legal
profession. '

oOothers felt that it was unnecessary. Aamong the reasons
given were that minorities are increasingly earning higher
LSAT scores and UGPAs. One student exrressed the view that
the Minority Admissions Program is meaningless because the
minorities who attend D.U. College of Law are already
qualified. Another student felt that it was "too late" in
the educational process for law schnol to attempt to 1mprove
the skills of minority group students,.®1

D.U.'s last summer program was held in 1972. at that
time, the administzators of the program recommended its
Aiscontinuance kased on the increased number of minorities
graduating frcm undergraduvate schools and the fact that the
availability of a legal education had been communicated to
minority graduvates. They recommended that the Minority
Admissions Program be restructured to reserve 25 out of
approximately 285 seats in the first-year class for special
admissions of minority candidates and that financial
assistance be offered to minority students on the exclusive
basis of economic need.s62

31




During the fall of 1973, these recommendations became
policy for the new Minority Admissions Program. Dean Yegge
described the MAP as generaly successful, stating, "I think
what we would assess as our greatest success...is the rather
incredible retention rate and the rather incredible success
rate of these students on the bar examination." (p. 165)
Assistant Dean Jesse Manzanares commented, "If you want to
gauge success in terms of numbers, it's been phenomenal. We
have placed on the market in law-related areas...53
graduates; 38 of our graduates have passed bar
examinations." (p. 199)

Administrators assert that the restructured program has
enabled the law school to admit more minority students in
the past 2 years. Table 4 shows the number of minority
students admitted for the years 1967-1974.

. Table &4
Minority Students Admitted

Total Percent

1-st Yr. of Regular Total Percent
Year Students MAP Total Admission Minority of Class
67-68 218 11 5% 7(3%) 18 8%
68-69 194 9 5 1(0.5%) 10 5
69-70 297 16 5 3(1%) 19 6
70-71 260 13 5 5(2.0%) 18 7
71-72 276 12 4 1(0.4%) 13 5
72-73 272 13 5 4(1%) 17 6
73-74 272 24 9 3(1%) 27 10
T4-75 282 24 9 5(2%) 29 10

Source: Data provided by Assistant Dean Jessee Manzanares,
D.U. Law School, June 1975.

The table demonstrates a substantial increase in the
proportion of minority students entering D.U. College of Law
during the academic years 1973-1974 and 1974-1975.

This increase has resulted in a decrease in financial
aid available for ind’ sidual minority students. Dean
Manzanares told the Advisory Committee: "We try in our
minority admissions program to attract the cream of the crop
of the minority community and we make every effort to do
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that. We lose so many because we don't have adequate
financial assistance." (p. 206)

All of the minority students interviewed at D.U. also
viewed this as a majcr problem. The maximum amount of
financial aid available at the law school is a full tuition
waiver., Many minority students, however, only receive a
tuition waiver for one-half or three-fourths of the tuition
fee. As noted earlier, because of decreased financial aid,
many minority students must work. This may conflict with
class schedules and study requirements and force some
minority students out of school. Ernest Jones, a black
student, noted that D.U. Law School recently lost a first-
year black student because of a job conflict,63

At present, no tutorial assistance is offered to
students, minority or nonminority, at the law school.
Several minority group students interviewed stated that they
felt tutorial help should ke available to every student, not
only minority, whenever it is requested. When questioned at
the hearing regarding tutorial assistance for minority
students, Professor William Huff commented:

There is no tutorial program for minority
students... (the) rrogram might well be
counterproductive...indeed (it could) sometimes
stigmatize...a law student who needed special help
during the academic year....It appeared...that the
problems arising out of it were probably too great
for us to achieve it. (p. 195)

None of the minority students alleged overt
discrimination at D.U. Law School. Mr. Jones expressed
concern over the lack of black students at the law school.
Currently there are only 9 black students (1 percent) out of
861 students at D.U. College of ILaw.®% According to Mr.
Jones, the administration cited lower LSAT scores and UGPAs
and the lack cf adequate financial assistance as the major
reasons for not admitting more black students., 65

b. Woment?!s Issues

There are 226 women (26 percent) compared with 635 men
(74 percent) in all three classes at the law school day and
evening divisions. The female enrollment has increased from
approximately 5 percent of new admittees in 1971 to 35
percent in 1974.
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A female transfer student from Cornell interviewed by
commission staff commented that, although the number of
women attending D.U. is greater than at Cornell, there was
more surface hostility toward women at D.U.66 Two other
women interviewed thought that overt discrimination was not
evident at D.U. College of Law but believed that subtle
discrimination did exist. They viewed some professors!
attitudes as being negative toward women and said that
several professors make sexist remarks in the classxroom, 67

All but one full-time and one part-time faculty member
are male. All female students interviewed invariably stated
that they feel a need for more female professors.68 They
believe that the absence of female professors influences the
law school curriculum as well as general attitudes toward
female law students.

Women students felt that the subjects they may want to
learn most about are not available. For instance, student
Madeline Caughey stated at the hearing that "one of the
frustrations that the women at the law school have
experienced is getting established, on a permanent basis, a
course on sex-based discrimination and the law." She also
said that the faculty is not responsive to suggestions for
setting up a clinical program dealing with problems of women
in sex discrimination. (pp. 183-184) 9

Another concern the women students voiced was the lack
of child care facilities at the law school. One female
student expressed the belief that this lack is a form of
subtle discrimination.70

C. Student Organizations
1. Minority Student Organizations

Organizations composed of minority group students exist
at both C.U. and D.U. Law Schools. At D.U. there are two
minority group, law student organizations, viz., the Black
American Law Students Association (BALSA) and the Mexican
American Law Students Association (MALSA). At C.U. there
are the Chicano Law Students Association (CLSA) and the
Black American law Students Association (BALSA). These
organizations are involved in activities which directly
affect minorities, such as recruitment of minority students,
faculty hiring, and operation of the legal aid clinic.
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At C.U. ILaw School, they work cooperatively with
admissions personnel in efforts to identify minority law
candidates.?! They advise minority applicants of the
existence of their resrective organizations, available
financial aid, the summer program, and othexr concerns.
Minority applicants!' files are subject to review by BALSA
and CLSA, unless an aprlicant indicates that he or she does
not want the files released. BALSA and CLSA also provide
the admissions committee with information which might be
relevant to minority arpplicants' success in law school.

BALSA and CLSA view the legal aid clinical program at
C.U. Law School as an essential learning experience for
minority group students. Therefore, the groups actively
contribute recommendations concexrning the goals, content,
and structure of the program. Both organizations also
provide psychological suprort for their members. 1In a
sense, they cffer a protective society within the law school
and lessen possible feelings of isolation among their
members.

At the University of LCenver College of Law, the goals
and activities of BALSA and MALSA are essentially the same.
MALSA has a referral service for employment in addition to
recruiting potential Chicano students. The two
organizations have not been as concerned at D.U. as at C.U.
with faculty hiring.72 BALSA at D.U. College of Law is
relatively small, with eight members, becrnose of the small
number of black students. The members a  <oncerned
primarily' with recruitment of potential i..eck law students
and with faculty hiring.?3

2. Women's Law Caucus

A Women's ILaw Caucus (WLC) exists at both C.U. and D.U.
At C.U.,, the WLC has sukcommittees which recruit female
students, assist with faculty hiring, and identify and
recruit women lecturers for law courses. WIC members at
C.U. interviewed by the staff felt that their efforts are
hindered because the WLC members do not have adequate time
or resources to attract women students. Ann Sayvetz of WLC
expressed her concern over the administration's lack of
interest in actively seeking out female students. She said
that the students are forced to recruit because the law
school is unwilling to do so. (p. 231)
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WLC members have also attempted to involve themselves
in the faculty hiring process.?4 They kelieve that their
efforts have been frustrated because faculty candidates have
been consistently scheduled to meet with them when students
are preparing for final examinations.

The Women'!s Law Caucus at D.U. College of Law is
primarily involved in recruitment of potential female law
students. Its members have also been actively involved in
efforts to establish a course on sex discrimination and the
law and to some degree in the recruitement of female
faculty,.?s

D. Faculty
1. Affirmative Action Programs

Pursuant to Title VI of the 1964 Civil Rights Act, all
institutions cf higher education receiving Federal funds are
required to certify that all programs will be conducted, and
facilities operated, in such a manner that no person shall
be subjected to discrimination on the kasis of race, color,
"or national origin.?¢ Colleges and universities also are
subject to Title IX, an extension to Title VI, which
prohibits sex discrimination in education programs.?7?

Various agencies of the Federal Government, including
the Department of Health, Education, and Welfare (DHEW), are
responsible for the enforcement of the two laws. In 1965,
President Johnson issued Executive Order No. 11246, later
amended by Executive Order No. 11375, to strengthen the
existing contract compliance program and obligate Government
contractors to sign a seven-point, equal opportunity clause
agreeing not to discriminate on the basis of race, color,
religion, sex, or national origin.?® The contractor also
must agree to take affirmative action steps regarding the
emplayment of minorities and women. The Office of Federal
Contract Compliance Programs (OFCCP), created by the
Secretary of Lakor to enforce the Executive orders, has
published detailed guidelines outlining compliance with
them. The most comprehensive description of contractors!
obligations is contained in OFCCP Revised Order No. 4, which
requires the employer to analyze its work force and to
establish an ongoing affirmative action program which
eliminates work force deficiencies identified.?9 Public and
private colleges and universities holding Government
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contracts, including the Universities of Colorado and
Denver, are subject to Revised Oxdexr No. 4.

DHEW, a designated compliance agency, issued a
memorandum (the Holmes memorandum) to college and university
presidents in December 1974, which emphasized that
institutions must avoid reverse discrirination in carrying
out affirmative action employment programs.89 A recent study
by the U.S. Commission on Civil Rights, Washington, D.C.,
found that the memorandum is ambiguous and misleading in
essentially two ways.81 First, by focusing on reverse
discrimination to the exclusion of other concerns, it
conveys the impression that the major problem facing
universities is the danger that affirmative action will lead
to the selection of women and minoxrities who are “less
qualified" than other candidates. Secondly, the memorandum
either misstates or excludes important qualifying
information ccncerning the requirements of the Executive
orders. As a result, the memorandum will more likely
impede, rathexr than increase, integration of faculties at
institutions of higher education.

The memorandum also reflects a fundamental error in
DHEW!s interpretation of Executive order reguliations
concerning goals and timetables. Under these regulations, a
goal is to be established for ultimate elimination of
underutilization and underrepresentation of minorities and ’
women followed by the develcpment of a realistic timetable
for reaching that goal within the framework of expected
turnover and affirmative action practices. The Holmes
memorandum does not treat numerical goals as objectives for
eliminating underutilizaiton and underrrepresentation but
rather as estimated measures of the results of afflrmatlve
action.

The memorandum indicates that goals which reflect the
employert's estimate of what should be accomplished from
affirmative action will be satisfactory, regardless of
whether they reflect any meaningful progress toward
eliminating underutilization. In addition, the memorandum
is derelict on the questions of job qualifications. It
states that universities and colleges have the sole
authority to determine job qralifications, not DHEW. This
statement is mrisleading, since all job qualifications must
be validated according to Executive order regulations. The
Holmes memorandum further states that when DHEW reviews the
validity of a jcob qualification, the agency will
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substantially weigh the opinion of persons in the specific
occupation. THEW's position appears tc¢ be in violation of
Executive order regulaticns, which require that validity
studies be conducted in accordance with prevailing theories
of psychometrics.

In addition to being required by law, affirmative
action programs for faculty hiring are deemed necessary by
minority group and female law students who view the program
as a method to diversify faculty composition and stimulate
curriculum changes. Students also express concern about the
composition of the faculty because minority and female law
professors are not available as potential role models.

Faculty interviewed by Commission staff at both C.U.
and D.U. stated that it was difficult to recruit minority
and female professors. BRecause the potential candidate pool
is small, they are in demand by law schools throughout the
nation. Occasionally, C.U. and D.U. Law Schools have
utilized women and minorities as adjunct and visiting
professors, 82

The recruitment process is essentially the same at both
institutions. Each uses a list of potential applicants
compiled by the Association of American Law Schools (AALS).
The association acts as a distribution point for law school
graduates seeking faculty positions and receives resumes,
which it then disseminates to law schools. It also holds a
3-day interviewing session to allow law schools to interview
faculty candidates.

Because the major source of applicants is the AALS, its
ability to refer available women and minority candidates has
some effect on the eventual hiring of minority and female
law professors. The chart below, showing the number of
candidates on the AALS register by race and ethnicity,
indicates that minorities and women constitute a small
percentage of candidates, decreasing the possibilty that a
minority or a woman will ke selected.®3

AALS Reqgister Percent
White males 389 87.6%

Blacks 9 2.0%

Chicanos 0 0.0%

Oother minorities 7 1.6%

Women (includes

minority women) 43 9.7%
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a. University of Colorado School of Law

The law schocl at the University of Colorado has no
minority professors and one white female visiting lecturer
who will be working in the legal aid clinic for the academic
yveay 1975-76. TCuring the academic year 1974-75, the law
school had no minority rrofessors and one white female
professor, who left in June 1975, During the academic year
1973-74 the law school had three white female professors
(two full-time and one part-time) and one black male
professor, a visiting lecturer.®84 Prxior to 1970 the
University of Colorado had never employed any female or
minority professors.

The fact that minority group and female law professors
have been offered 1-year temporary positions rather than 3-
year contracts was questioned by one law student at C.U.,
who said:

I feel that this process can be subject to abuse.
In other words, to.whom are the full-time, three-
year contracts offered and to whom are the
vistorships... {0offered) ?....I'm saying that the
process is such that it could lend itself to an
abusive situation. (p. 235)

She added:

Y think very few people could afford toc move to
Colorado to take a one-year job, beginning
teaching job, with absolutely no guarantee of any
followup....It could be used as an offer that
people cantt afford to accept. (p. 235)

Other students expressed great concern during the
Advisory Committee's open meeting about the lack of
minorities and women on the faculty. (pp. 219, 220, 226) A
group of C.U. law students, the Committee for a Racially
Integrated Faculty (CRIF), filed a complaint in April 1975
with the U.S. Department of Health, Education, and Welfare,
Office for Civil Rights, charging discrimination in hiring
in violation of Title VI and Title VII of the Civil Rights
Act of 1964 and Title IX of the Educational Amendments of
1972. The complaint stated:
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...the law school in conjunction with the
university is receiving Federal assistance and yet
it continues to discriminate by its failure and
refusal to employ minority and women faculty
members. This discrimination is apparent from the
fact that at the present time there are no
minority faculty members and only one female
faculty member.85 The soie female faculty member
is untenured....They are also in violation of
Executive Order 11246, which requires the adoption
and implementation of nondiscrimination and an
Affirmative Action Plan. The violation of this is
obvious from the uniracial/unisexual composition
of the faculty.8%6

The complaint also noted that:

In the history of the law school there has never
been a racial or ethnic minority person appointed
as a permanent member of the faculty. The one
woman who received tenure on this faculty obtained
it only after a tremendous amount of student
pressure was placed on tenured faculty and the
administration.®87?

Dean Peterson explained the hiring process to C.U. law
students in a memo dated April 1, 1975. He stated that all
regular appointments require the vote of two-thirds of the
faculty. He made the following comments about C.U.'s
recruitment efforts:

I should first explain that our potential
candidate pool is obtained in three ways: (1)
through direct mail inquiries to us by persons
responding to our advertisements in the Chronicle
of Higher Education or the Affirmative Action
Register, or who simply know akout the School; (2)
through direct inquiries made on our own
initiative to individuals we think might have an
interest in teaching here; and (3) through the
Association of American Law Schools Faculty
Appointment Register, in which any interested
person may register and have his or hexr resume
circulated to all the 127 law schools which are
memkers of the Association. There is substantial
overlap between the first and third groups. This
year, for examgle, it appears that akout 76
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persons who ccntacted us directly also registered
with the ABRLS,®8

He further pointed out that the administration wrote to
14 white women, 1 black male, and 1 Chicano male on its own
initiative to inquire about their interest in teaching at
C'UI

CRIF challenged C.U.'s recruitment efforts. The group
stated:

Recruiting through traditional limited channels
and 'word of mouth referrals'...illustrates a
basic lack of good faith efforts, e.g. the most
recent vacancy in the Legal Aid Clinic was filled
without publication or notification, thus no
announcement could be expected to reach qualified
minorities and women. 89

Dean Peterson stated that in November 1974, C.U. Law
School sent representatives to interview 27 AALS~registered
candidates in Washington, [.C. Of these, five candidates
were invited to Boulder for further interviews: two white
men, two white women, and one black man. After the
interviews, one white man was offered a regular appointment,
and a white woman was offered a visiting appointment. The
white man accepted and the woman declined.?9

The dean stated that the law school interviewed seven
additional candidates, for whom it paid travel expenses: one
Chicdano male, one black male, two white women, and three
white men. The result of these interviews was the regular
appointment of one white man. The law school also made
visiting (1-year) appointments of two white men, who were
selected from a pool of law professors presently teaching at
other law schools. These faculty memkers were selected
without an interview after a review of their credentials and
references. C.U. Law School also made an offer of a
visiting appointment to a white female professor at another
law school. She declined the offer.9t

Dean Peterson commented on C.U. Law School's overall
affirmative action effort, saying that it is "guided by two
principles: (1) it should identify qualified candidates of
all kinds, but with particular emphasis on females and
members of minority groups; and (2) having identified,
evaluated and compared such candidates, it should offer
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appointments to those who are most highly qualified without
regard to sex and color." (emphasis added) He defended the
regular appointment of two white men, stating, "I believe
that the faculty has done its best to make decisions in
accordance with both of these principies. The fact that
only two white males received regular agpecintments does not
raise any presumption to the contrary."ez2

This response, however, raises the question of how much
more well qualified do minorities and women have to be than
they are presently or in relationship to other competitors -
for positions. Isidoro Rodriquez of CRIF said, "We are not
challenging faculty members with malevclence or conspiracy
or questioning their integrity. We are, however,
complaining of inattention to the requirement and spirit of
nondiscrimination and affirmative action." The reguirement
and spirit Mr. Rodriquez referred to are that:

Affirmative action requires the contractor to do
more than ensure employment neutrality... (it)
reguires the employer to make additional efforts
to recruit, employ and promote qualified...members
of groups formerly excluded, even if that
exclusion cannot ke traced to particular
discriminatory action on the part of the employer.
The premise of the affirmative action concept of
the Executive order is that unless positive action
is undertaken to overcome the effects of systemic
institutional forms of exclusion and
discrimination, a bkenign neutrality in employment
practices will tend to perpetuate the status
quo...indefinitely....93

b. University of Denver College of Law

D.U. College of Law has employed approximately 30 full-
time faculty members for the past 3 years. Of those, one is
a Chicano, Jesse Manzanares, hired in 1972, and the other is
a white woman, Cathy Krendl, hired in 1973. They were the
last, full-time faculty members hired Ly the College of Law.
(p. 160) There is also a white female, part-time adjunct
professor, and Cathy Krendl said that there are two other
women available, who "are not presently teaching but...are
available to teach certain special courses, ghould those
courses be offered." (emrhasis added) (pp. 155-196) In
addition, there are two Chicano attorneys, one a woman, who
works within the clinical education program.
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v Dean Yegge of D.U. College of Law stated at the
informal hearing that D.U. has an affirmative action plan
approved by the Department of Health, Education and Welfare,
Office for Civil Rights, but the lack of available positions
at the law school is a problem. Hé added that the law
school currently has one vacancy, and the leading candidates
for the position are women. (p. 168)

Dean Manzanares said that other problems are the lack
of available mincrities and women qualified and interested
in teaching law and the extreme competition among
institutions for those who are availakle. He said, "I'm
sure Cathy (XKrendl) will tell you that there are numerous
law schools she could go to; there are numerous law schools
I could go to. There is active recruitment throughout the
profession (and) law school community." (p. 201)

Cathy Krendl expressed concern about the lack of female
professors at D,U.94% She stated, however, that in her
opinion the law school has made a good faith effort to
employ women. She said, "Our recruitment efforts
have...become more difficult because wcmen have been very
popular this year in particular." (p. 196)

Two members of the D.U. Women's Law Caucus expressed
concern about the lack of affirmative action at the law
school in a letter to the U.S. Commission on Civil Rights.
They stated:

WLC is currently reviewing the University of
Denver's affirmative action program. We find
inconsistencies and blatant disregard for the
goals and objectives filed with H.E.W. The
voluntary plan speaks of articulated hiring
policies, of procedures for national searches to
locate minorities for job openings and for the
submission of detailed explanations to the
affirmative action officer {(cf D.U.}) for failure
to hire a minoxity. Our investigation to date
finds little evidence of implementation.?%s

They questioned the selection process by faculty
members who are in the position to hire women as being
", ..based on the personality of the applicant. The kind of
woman professor acceptable to most of our male faculty is
one with proper demeanor - an aggressive, articulate
attorney is described as 'arrogant! if it happens to be a
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women."96, They also alleged that the part-time faculty
positions pay such a small amount of money, only $150 per
quarter, that few women can afford to accept these
positions.97

A D.U. law professor stated that D.U. Law School does
not recruit for adjunct professor positions because it is
deluged with applications. He said that :here have been few
applications from women and minorities.®8

E. Post-Law School Access to th: Legal Profession - The Bar
Examination

1. The Rar Examination Nationwide

Every State requires that persons wishing to practice
law in that State pass the State bar examination.?9 Each has
a Board of Bar Examiners, and most have had such boards for
50 years or more. In most States, the supreme court rather
than the leglslature or the chief executive has maintained
exclusive control' over the examining process.

Although States vary somewhat in the objectives of the
bar exam, the National Conference of Bar Examiners has
stated in general that:

The bar examination should test the applicant's
ability to reason logically, to analyze accurately
the problems presented to him, and to demonstrate
a thorough knowledge of the fundamental principles
of law and their application. The examination
should not be designed primarily for the purpose
of testing information, memory, or experience.100

wWithin the past 40 years, several efforts have been
made to institute a "national bar examination." States have
been traditionally opposed to any moves to diminish their
sovereignty over admission to the State bar. In 1967 a
special committee was formed at the National Conference of
Bar Examiners (organized in 1931) to conduct an indepth
study of the bar examining process. After several years,
the special committee and the entire conference approved the
Multistate Bar Examination (MBE) 101 Tt was originally
designed tc assist State examiners in grading and measuring
their results against an objective standard.t02 It was also
developed to meet the challeages of those who claimed that
essay bar examinations are culturally biased. (p. 328)
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The MBE section of the bar exam was first given in 197%
by 19 States to fewer than 5,000 applicants. In 1974 it was
given to some 24,000 applicants in 41 States.193 With the
exception of the MBE, the content and focus of the bar exam
vary widely from State to State, as doe#s the cutoff point
established for passing or failure,

An article in a 1973 edition of The Bar Examiner by a
University of Pennsylvania law professor analyzed a number
of questions concerning minorities and the bar exam in that
State, questions which are probably relevant in a general
way to many States. The article did not consider minority
women as a separate category. They were counted with the
minority men applicants. The professor indicated that
between 1955 and 1970, 97 percent of those taking the bar
were white, and 3 percent were black. Of these, 98 percent
of the whites eventually passed, while fewer than 70 percent
of the blacks passed. The author pointed out that the Board
of Bar Examiners is in a position to make discretionary
decisions about whether or not to xaise the grades of some
applicants who obtained less than the passing grade, and in
this process there was opportunity for unconscious (or even
conscious) racial discrimination.

The possibility for unconscious discrimination existed,
the author believed, for several reasons. First, almost all
the people who made up and graded the bar exam questions
were white. 1If the writing, style, grammar, choice of
words, and sentence structure were unfamiliar to them in a
cultural way, they might tend to credit the exams less well.
He also felt that black applicants went into the exam with
greatexr fear of failure than nonminority applicants. This
apprehension and the fear that they “weren't going to bhe
given a fair break," may have a nsgative effect on their
performance. 104

There appears to be a growing demand in some quarters
for abandonment or at least major revision of the bar
examination system, especially by minorities. There have
been lawsuits in some 14 States within the past several
years, brought mainly by minority plaintiffs, challenging
the constitutionality of the bar exam in those States. 'The
suits center around contentions of unconstitutional
discrimination based on race and national origin and have
mostly been brought as class actions in Federal court by
unsuccessful minority bar applicants.
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Many of the suits are similar. They make allegations,
based on statistics coricerning the disproportionate pass-
fail ratio on the exam between minorities and nonminorities,
that there is de facto racial discrimination. They claim a
prima facie case and seek to place the burden on the
defendant-examiners to prove that the bar examination system
is indeed valid, using testimony and evidence from testing
experts.108

During 1974 three significant decisions favoring bar
examiner defendants were handed down by Federal district
courts in Alabama, South Carolina, and Georgia.196 In each
of these cases, the court ruled that the plaintiffs were
unable to prove that they had been discriminated against.107?

A bill was introduced in the U.S. House of
Representatives early in 1975 which deals with the question
of access to the legal profession by minorities. The
proposed law offers an alternative solution to present
problems affecting minority applicants who fail the bar
examination. The proposed legislation asserts that
underrepresentation of minorities in the legal profession,
among other factors, constitutes unavailability of equal
access to legal services and consequently poverty among the
poor and minorities. It would permit the Federal court to
create a special bar exam committee to administer a
"comprehensive bar exam" to minority applicants if reguested
in States where the percentage of minority candidates
passing the bar is 25 percent or more below the percentage
of other candidates taking the exam.108

2. Colorado Bar Examination
a. Bar Membership Requirements

To practice law in Colorado, a person must be admitted
to the bar. Based on bar examination results, the State
Board of Law Examiners makes recommendations to the Colorado
Supreme Court, which determines who is admitted to practice
law.109 The State board is divided into two subgroups, the
law and bar committees. The bar committee is composed of
seven attorneys appointed by the court for 5-year terms who
review the ethical and moral qualifications of bar
applicants. The 11-member law committee administers the
examination given to bar applicants. It consists of seven
Anglo rien, one Anglo woman, one black man, and one Chicano.
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The woman, who was appointed to the committee in fall 1974,
is the first female ever appointed in Colorado.

The law committee drafts the essay portion of the bar
examination, which consists of 6 questions chosen from 10
predetermined subjects. The essay questions are graded by
the bar examiners with four additional graders. Grading
generally is based on the taker's ability to identify issues
specified by the examiners. Also, as in approximately 40
other States, Colorado administers the Multi-State Bar
Examination (MBE), which has a multiple choice format and is
machine-graded. ’

To assure that the examinations are graded anonymously,
each applicant is assigned two numbers. The first number is
assigned before the exam is given and the second is handed
out with the exam. Only the secretary to the State Board of
Law Examiners has access to the code. Once the questions
are graded and scores recorded, the supreme court releases
to the public the names of those who have passed. Each
applicant is also notified individually of his or her
results. The actual test scores are not sent to the
applicant except on request. Applicants may take the bar
examination a second time if they fail to pass the first
test. After that, they must petition to retake the
examination.

b. Effects onm Minorities and Women

The U.S. Census for 1970 documents that approximately
5.3 percent of the lawyers in Colorado are women even though
they comprise 38.2 percent of the civilian work force.110
Likewise approximately 4.3 percent of the lawyers in
Colorado are minority although they constitute 12.7 percent
of the civilian labor force. Minority women comprise a mere
0.1 percent of attorneys in Colorado. There are only five
minority women lawyers in Colorado according to the U.S.
Census data. The advent of minority admission programs at
the Universities of Colorado and Denver has increased the
number of minorities taking the bar examination. The number
of women attending law school and entering the legal
profession has also increased, but both groups remain
underrepresented. 11l

Statistics from many States indicate that minorities

are passing the bar examination at a lower rate than Anglo
men and women., As a result, lawsuits challenging the bar
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exumination have been initiated in a number of States.
According to Chief Justice Edward Pringle, eight suits are
pending against the Colorado Supreme Court. In general,
these lawsuits allege that the bar examination discriminates
against minorities. The plaintiffs contend that the bar
examination is a medieval fraternity rite, which merely
duplicates the testing functions of law schools. 1In
addition, petitioners allege that the State court is acting
as an employment agency in licensing attorneys and that any
discrimination in the bar exam is therefore covered by Title
VITI of the 1964 Civil Rights Act. (42 U.S.C. § 2000e)1:2
They argue that as a result the Colorado Supreme Court is
obligated to validate the bar examination by professionally
acceptable methods if the plaintiffs statistically
demonstyrate that it discriminates against a particular group
covered by Title VII. As of fall 1975, no cases had come to
trial. In other States, however, Federal courts have ruled
that the bar examination is not covered by Title VII.
Consequently, the Colorado Supreme Court has stated that the
bar examination does not have to be validated.113

Because of the underrepresentation of minorities and
women in the legal profession, the Colorado Advisory
Committee voted in December 1974 to study the bar
examination for possible cultural bias. Chief Jdstice
Pringle in January 1975 indicated that the court would
cooperate. He said, hcwever, that the court does not keep
racial and ethnic breakdowns of applicants and that
therefore it would supply all information on an anonymous
basis.t14

The Commission hired Dr. Gary McClelland, a faculty
member (Ph.D.) in psychology (psychometrics) at the
Uiniversity of Colorado, to conduct a statistical study of
the bar exam.115 Dr. McClelland conducted the study in two
parts. The initial part was a tabulation of pass rates by
race, ethnicity, and sex, and the second was a profile
analysis. Initial tabulation showed that "...the passing"
rates of both Chicanos and blacks are significantly
(statistically) lower than the rate for Anglo males."116 Dr,
McClelland noted that there is a relatively small number of
applicants who are not Anglo males.117?7 Although Colorado's
population is comprised of 41 percent Anglo male, 17 percent
minorities, and 51 percent women, of whom 9 percent are
minority women, bar applicants (from February 1972 to
February, 1975) were 8.5 percent minorities and 9 percent
women.
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The first phase of the study also revealed the
following average pass rates for each bar examination: 77
percent for Anglo men, 79 percent for Anglo women, 58
percent for Chicanos, 41 percent for blacks, and 71 percent
for Native Americans.118 Their eventual pass rates are 90
percent for Anglo men and women, 79 percent for Chicanos and
Native Americans, and 59 percent for blacks. (pp. 278-

279) 119

Because the initial analysis showed a disparate pass
rate for minority applicants, Dr. McClelland conducted a
profile analysis of how applicants scored on the six essay
questions and five MBE sections on each test.120 Using the
list compiled by the Commission, the supreme court supplied
Dr. McClelland with the anonymous scores for each question
on each exam for each minority person, woman, and a
representative sample of 40 Anglo men. Dr. McClélland was
unable to do a profile analysis of Native Bmericans or
minority females because of their small numbers. His
analysis of black applicants is not as accurate as those of
anglo men, Chicanos, and women because of their small
ndwmber. All minority women are charted both as Chicano or
black and as women.

The results of this analysis indicated that there
appears to be no cultural bias as far as women are
concerned: "...Women as a group do neither statistically
better nor worse than Anglo males in terms of either pass
rates or average scores."121 This is true even though one
question on the February 1974 exam has been singled out as
offensive to women.!22 The profile analysis showed that
women did better on this question than their male
counterparts.

Dr. MccClelland's study found: (a) the claim that
minorities do relatively worse on business-related essay
gquestions is not supported by the data; (b) Chicanos perform
relatively worse than Anglos on the MBE property and
evidence questons; and (c¢) partly due to (b) above, Chicano
scores on the whole MBE, when compared to their essay
scores, are low relative to Anglo MBE scores.

Dr. McClelland concluded that although the objective of
both tests is to measure minimum legal competency, the
supreme court's scoring rules, which determine who passes
the exam, assume the essay portion and MBE multiple choice
portion are measures of the same legal competency and do not
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recognize the fact that essay and objective tests tap
different cognitive skills.123 According to Dr. McClelland,
one effect of the scoring rules is that they may unfairly
penalize minority applicants because a separate adjustment
formula is not used for minority applicants.124

The issue of whether or not the bar examination, taken
as a whole, is culturally biased against minorities was not
resolved by Dr. McClelland's study. He states that either
the MBE is biased against minorities or the essay portion is
biased in favor of minorities or botk. Dr. Gregg Jackson of
the U.S. Commission on Civil Rights, Office of Research,
points out that the evidence only weakly suggests such a
bias. Both Dr. McClelland and Dr. Jackson agreed that in
order to make a clear determination as to whether or not the
Colorado bar examination is a culturally fair test, Dr.
McClelland needed external data which is not presently
available; i.e., a representative sample of lawyers who have
had their job performance accurately measured and have also
taken and passed thg bar examination in Colorado.t2s

c. Recent Changes in the Colorado Bar Examination

The State supreme court and the law committee have
initiated several changes in the bar exam during the last
several years. Before its first revision in 1972, the bar
examination consisted only of essay questions in areas which
focused on both national and State questions. Since the
Multistate bar examination was added, the bar examination
has concentrated on questions of national scope.126

The Multistate Bar Examination was adopted in Colorado
in 1972. Since the examination has been used in Colorado,
its effect as discussed by Dr. McClelland has been
detrimental to minorities.127 Chief Justice Pringle stated
that the MBE was adopted in an attempt to eliminate
artificial barriers that exist for minority applicants, but
he no longer is sure that it has been effective in doing
this.128 In an attempt to administer a fair test, the
supreme court and the law committee have changed grading
standards several times in order to minimize the impact of
the MBE.129

For instance, on the February 1972 exam an applicant
had to score 75 or more on at least 4 of 6 essay questions
and answer at least 20 out of 40 questions correctly on 3
out, of 5 MBE sections in order to pass. On the February
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1975 examination, if an applicant passed 4 out of 6 essay
questions and had an average essay score of 72 or over, the
MBE score did not count.130 If an applicant had a lower
average score and passed at least three essay questions, the
MBE score was used to determine whether an applicant passed.
Currently, an average combined MBE and essay score of 70 is
passing.

Except for the July 1973 bar examination, the overall
passing rate for all applicants has remained between 65 and
75 percent. However, in July 1973 the changing of grading
standards resulted in substantially different pass rates for
bar applicants. At this time 93 percent of the applicants
passed. The July 1973 grading standard made it possible to
pass the bar examination without passing more than one essay
question if the applicant's overall average was more than
70.

According to Ray Jones of the law committee, the
increased pass rate can be attributed to either or both of
the following factors: the applicants taking the examination
were better prepared, or the supreme court's grading
standard allowed applicants to pass who would not have done
so in previous years. (pp. 320-321).131

Some members of the supreme court and the law examiners
were pleased with the high pass rate. However, the court
was alarmed because an applicant could pass the examination
without passing more than one of the essay questions. As a
result of the court's concern, the scoring prcoceedures were
again revised with the assistance of the Educational Testing
Service.

In summary, although there have been several grading
changes, the main difference between the current bar exam
scoring standards and previous standards is that an
applicant can now pass the examination without passing the
MBE. :

Prior to July 1974, applicants who failed the bar
examination had no right to petition the court for a review
and regrading of their test.132 Minority applicants who
failed the examination interviewed by the Commission staff
stated that the lack of a review process was detrimental to
thew.133 As a result of their concerns plus others voiced by
applicants, the supreme court established a method for
reviewing examinations of those applicants who fail the test
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and request a review. The purpose of the review is to
ensure that the applicant receives all the points he or she
should have on the essay test.1!34 An examiner, acting as a
hearing officer after notice, conducts a hearing under the
failing applicant's petition for review. The hearing

of ficer then prepares and submits to a three-person
committee of the Colorado State Board of Law Examiners the
hearing officer's findings, conclusions, and
recommendations. The committee reviews the matter and then
makes its recommendations to the court, which may adopt or
reject them.

All petitions for review are considered by the State
supreme court. Results of the first appeal process show
that 25 petitions for review were accepted from applicants
who failed the July 1974 exam. As a result of that review
process, 13 of the applicants who petitioned were admitted
to the Colorado Bar.t3S

d. Suggested Changes

Many of the interviews and some of the testimony
presented at the May 10 open meeting stressed the need for
alternatives to the present bar examination in Colorado.
When the Advisory Committee met with Chief Justice Pringle,
he was asked if a study had ever been done to correlate
success on the bar examination with success in the practice
of law.136 He stated that to date no study had been done and
expressed the belief that the bar exam was necessary because
law schools are graduating students who are not qualified to
practice law. 137 Both he and Justice Groves believe that it
is possible to graduate from law school without taking
courses essential to practicing law.138

Dean Robert Yegge and Professor William Huff of D.U.
College of Law agree with the justices that not all law
school graduates are prepared to p.actice. Professor Huff
emphasized that D.U. trains "law perso:ns" and not just
lawyers. (pp. 169-170, 211)

The answer to the question of whether the bar exam is
- necessary is an important one in Colorado. Chief Judge
Harry Silverstein of the State court of appeals has
expressed concern that many older practicing attorneys are
incompetent. Judge Siverstein, a former chairman of the
State Board of Law Examiners, felt that something must be
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done to lessen the sharp increase in complaints and
disbarments.139

One solution that has been suggested is continuing
legal education. Several States require that newly licensed
attorneys and practicing attorneys take a certain number of
hours of classroom instruction to ensure that they are
familiar with the most recent laws and procedures. Although
no State has used this approach in lieu of the bar exanm,
Professor Eli Jarmel of D.U. Law School made such a
suggestion at the May 10, 1975, open meeting. - He said that
when he taught in New Jersey he suggested that the State
supreme court require an intensive course in preparing legal
documents (wills and probate) instead of a bar zxam for law
school graduates. WNew Jersey adopted the course
prerequisite in addition to the bar exam.

At the Colorado Advisory Committee's open meeting,
Professor Jarmel presented a variation on the New Jersey
system. He suggested that the bar examination be eliminated
because it duplicates law school work. Instead of the bar
exam, he suggests required legal skills training for certain
members of the graduating class (the bottom third or lower
half) before they would be certified to practice. (p.

295) 140 Professor Jarmel contended that students in the
upper portion should not have to take the course since their
competence is clearly demonstrated 1n law school. He
admitted that his plan might adversely affect minorities.

He stated, however, that until the law schools assume the
responsibility of graduating only those who are capable of
practicing law, his plan is sensible. (pp. 293-295, 302)

In addition to questioning' the validity of the essay
portion of the bar exam, Professor Jarmel was adamantly
opposed to the MBE. He said that when the MBE was
developed, he was approached to review some of the questions
on evidence., He disagreed with two of the four "correct"
{suggested) answers.1%1 He stated that his answers differed
because he had more insight into the questions than the
person who drafted them. He also objected to the MBE
because it asks for majority itule which may not always be
the best rule. (p. 305)142

The suggestion most often heard by the Advisory
Committee in interviews and during the open meeting was the
adoption of "diploma privilege." The "diploma privilege"
refers to granting bar admission to all graduates of ABA-
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accredited law schools. Judge Otto Moore, former chief
justice of the Colorado Supreme Court, felt that diploma
privilege is imperative. He alleged that in the 1940s and
1950s the State supreme court Jowered the passing standards
to admit the children of State officials who otherwise would
have failed the bar examination. In 1957 chief Justice
Moore formally proposed to the court that it admit all
graduates from Colorado schools on motion to alleviate the
juggling of grades. His proposal lost four to three. Judge
Moore expressed the belief that if the State schools were
told that 2 years hence they would be responsible for the
professional performance of all their law graduates, the
schools would accept the responsibility. The judge felt
that the Colorado Supreme Court shoald continue to .
administer a bar examination for applicants from out-of-
State schools.143

Ray Jones of the State Board of Law Examiners stated
that the board discussed such a proposal several years ago,
but it was not adopted. He objected to the instate proposal
because he felt it unfairly discriminated against those
persons such as himself who went to out-of-State
institutions. (p. 321) Professor Jarmel also objected to an
instate, out-of-sState dichotomy, noting that the U.S.
Supreme Court has ruled that the Constitution guarantees
every person the freedom to travel. He said that to 1limit
the diploma privilege to instate graduates would deny other
graduates the opportunity to practice law”in Colorado.
However, a counterargument is that five States currently
make such a distinction, and the courts have not ruled the
plans unconstitutional.

Many Chicanos and blacks favor the diploma privilege.
The National Bar Association, a predominantly black
organization, endorsed such a proposal in 1970. King
Trimble, president of the Sam Carey Bar Association, a
predominantly black Colorado group, said that it also favors
diploma privilege. Mr. Trimble testified at the open
meeting that the law schools, not the supreme court, should
screen out persons who are not capable of practicing law.
He felt that it is unfair to the applicant and to ‘the
profession to carry someone through law school for 3 years
knowing that he or she will fail the bar exam. Mr. Trimble
was emphatic that the law schools have two important
responsibilities. PFirst, they must admit all those who are
qualified to attend law school. Second, and most
importantly, they must fail those students who cannot make
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it. University of Colorado law professors have admitted
that they carried two minority students through 3 to 3 1/2
years of law school without graduating them.144 This
negative experience cost the students many thousands of
dollars and 3 years of their lives.

Mr. Trimble offered another reason why he felt the bar
examination should be eliminated. He contended that blacks
generally have a negative attitude toward the exam because
of historic discrimination on the exam nationally and noted
that most blacks have to take the bar exam twice before
passing.

Although Chicanos statistically score higher on the bar
axamination than blacks, they also advocate changes. In his
brief filed with the Colorado Supreme Court challenging the
constitutionality of the exam, Jacob Pacheco listed a number
of alternatives to the present bar exam.!45 His first option
was diploma privilege with certain required courses. In
support of that position, Professor Cathy Krendl testified
at the open meeting that students should prepare +to practice
law in law school and not be preparing for a State bar
examination. (p. 211) Most Chicanos interviewed support the
diploma option. They also support the other options
proposed by Mr. Pacheco.146

His second alternative is a mandatory 2-month training
course for all law school graduates. The program would be
conducted in cooperation with the Colorado Supreme Court and
a law school. Mr. Pacheco also suggested a 1-year
internship with a legal services or similar program or with
an experienced attorney. These internships could occur
during or after graduation from law school. The major
criticism of the last proposal is that States which have
attempted to implement them have abandoned the practice due
to failure. For instance, some programs and attorneys have
used their law interns as “errand boys" instead of training
them for the practice of law.147

Judge Moore has suggested two alternatives to the
present system which would have to be adopted nationwide to
have much impact. They are both patterned after the medical
profession. First, as the California bar now does, States
should require law students after their first year to pass a
test on legal fundamentals before going on to the second and
third years. Second, as Mr. Pacheco has previously
suggested, law schools should establish an internship
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program in the last year or upon graduation whereby a
student would have to prove competence bé&fore being allowed
to practice.148

To date, the Colorado Supreme Court has attempted to
incorporate improvements which are reasonable and feasible.
It feels that progress in this area is being made,
particularly in improving the uniformity of grading
standards of recent examinations. ‘
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currently have. They do not have a course entitled "Women
and the Law" at present.

70. Sally Barrett, interview on Apr. 9, 1975.

71. The primary source of identification for prospective
law school minority group students is a list of those
persons taking the LSAT, which is provided for BALSA and
CLSA or MALSA by the adm1581on office of both schools.

72. One reason for this may be that D.U. currently employs

one Chicano faculty member and two clinical program
instructors, a man and a woman.
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73. At present there are no black law professors at D.U.
College of law.

74, C.U. Law School had three female professors in 1973 but
currently has none since the recent resignation of a female
professor.

75. This course was offered in the spring of 1975.

76. 42 U.S.C. §20004.

77. 42 U.S.C.§5 1681-1683.

78. Executive Order No. 11246, 3 C.F.R., 1964-1965 Comp.,
p. 399; Executive Order No. 11375, 3 C.F.R., 1966-1970,
Comp., p. 684, '

79- u1 C-FOR- §§ 60—2-

80. Memorandum from Peter E. Homes, Director, OCR, DHEW, to
College and University Presidents, December 1974.

81. Much of what follows was taken directly from U.S.
Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort - 1974, vol. V, PP 2712~236 (Fanuary
1975) .

82. Adjunct professors are hired either to teach a specific
course or for a short period of time and are not regular
faculty members.

B3. Dean Courtland Peterson, memorandum to law students,
Apr. 1, 1975, MSRO files (hereafter cited as Peterson memo).

84, American Bar Association report from the University of
Colorado School of Law, 1972-73 through 1974-75.

85. The female faculty member referred to in this letter
left the law school in June ,1975.

86. Committee for a Racially Integated Faculty (CRIF) to
Gilbert Roman, April 18, 1975, MSRO files (hereafter cited
as CRIF letter).

87. Ibid.

88, Peterson memo.
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89. CRIF letter.

90. Peterson memo.

91. TIbid.

92. 1Ibid.

93. CRIF letter.

94, Cathy Krendl, interview on Apr. 1, 1975.

95. Carlson and Taylor letter.

96. Ibid.

97. TIbid.

98. William Huff, interview on Apr. 9, 1975.

99. As of 1973, there were five States (Mississippi,
Montana, South Dakota, West Virginia, Wisconsin) which
admitted to the bar all persons who graduated from instate

law schools.

100. John Eckler, "The Multistate Bar Examination - August
1974 ," The Bar Examiner, vol. 43, nos. 7-8, p. 126.

101. The MBE is drafted by the National Conference of Bar
Examiners in conjunction with the Educational Testing
Service (ETS). The questions drafted by law professors
throughout the country are meant to test legal knowledge in
five subject areas. Although the MBE is machine-graded and
tabulated by ETS, each jurisdiction has the final word as to
its passing scores and relative value compared to the essay
portion, which is drafted independently by each State.

102. Daniel C. Blom, Chairman, Washington Board of Bar
Examiners, The Bar Examiner, vol. 44, nos. 1-2, 1975, p. 11.

103. Ibid., pp. 127-129.

104. BAddress of Paul Bender, Professor of Law, Univ. of
Penn. Law School, "Constitutionality of Bar Examination,"
The Bar Examiner, vol. 42, nos. 3-4, pp. 55-64.
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105. Clyde O. Bowles, Jr., member, Illinois State Board of
Bar Examiners, remarks in "Review and Assessment of Suits
Attacking State Bar Examinations Systems," The Bar Examiner,
vol. 43, nos. 1-2, 1974, pp. 9-18. .

106. The Georgia case was affirmed by U.S. court of appeals
in August 1975. See Tyler v. Vickery, ___F. 24 , 44
U.S.L.W. 2118 (5th Cir., 1975).

107. Ibid., and The Bar Examiner, vol. 43, nos. 7-8, 1974,
pp. 133-145,

108. H.R. 2276, "The Legal Practice Equal Opportunity Act of
1975," was introduced by Representative Hawkins, Jan. 28,
1975.

109. The court created the State Board of Law Examiners
", ..t0o investigate and examine applicants as to their
educational and professional qualifications, general and
legal, for admission to the Bar..." (Rule 201, Colorado
Rules of Civil Procedure).

110. U.s., Bureau of the Census, Detailed Characteristics,
Colorado, 1970, "Occupation of Employed Persons by
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Residence, Race, and Sex," PC(1)~-D7, table 171.

111. Klng M. Trimble, Esq., President, Sam Carey Bar
Association, interview, Apr. 22, 1975.

112. Brief for plaintiff re: defendants' motion for
clarification of issues, p. 9, Pacheco v. Pringle, C.A. 5219
(D. Colo.): and Cordova v. Pringle, C.A. 74-A-430 (D.Colo.).
Also see Sigezawa, immediate past chairman, remarks at the
National Conference of Bar Examiners, The Bar Examiner, vol.
43, nos. 5-6, 1974.

113. Chief Justice Edward Pringle, Colorado Supreme Court,
interview on Jan. 28, 1975 (hereafter cited as Pringle
interview). See Tyler v. Vickery, ___ F. 28 ___, #4 U.S.L.W.
2118 (5th Cir., 1975).

114. In order to identify the minority applicants, the
Commission submitted lists of all applicants who took the
bar exam from February 1972 through and including February
1975 to four minority attorneys for identification. The
lists were submitted to Jesse Manzanares, Assistant Dean,
University of Denver Law School; Pete Reyes, Mexican
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American Legal Defense and gducation PFung; Louis Kelley,
Assistant Attorney General, State Attorney General's Office;
and Jacob Pacheco, Colorado Rural Legal Services.

115. Dr. Gary McClelland, Ph.D., psychology professor,
University of Colorado, "Statistical Analysis of the
Colorado Bar Examination - February 1972 to February 1975,"
(study prepared for the U.S. Commission on Civil Rights -
Mountain States Regional Office), MSRO Files, July 1975
(hereafter cited as McClelland Study). See Appendix A.

116. McClelland Study, p. 6.
117. Ibid., p. 4.
118. Seven Wative Americans took the bar examination.

119. Eventual pass rate is defined as the percentage of
applicants eventually passing the bar examination. It
includes those who may have failed the exam one or more
times if they eventually pass the exam.

120. The profile analysis was utilized to attempt to
identify particular essay subjects or MBE topics that are
differentially difficult for members of minority groups. A
profile analysis cannot determine whether the test as a
whole is culturally fair, but only whether the pattern of
individual topic scores is consistent with an interpretation
of cultural fairness.

121. MccClelland Study, p. 26.

122. Ray Jones, Colorado Law Examiner, interview in February
1975, and Dolores B. Kopel, Esq., interview in February
1975. Also see question below, Colorado Bar Examination,
Division VI, February 1974.

Sally Silicone, a resident of the small community
of Buxomberg, U.S.A., was eighteen (18) years old at
the time she consulted Attorney Loud regarding her
rights against Dr. I.M. Familiar, a 69-year-old general
practitioner in the community of Buxomberg. The
doctor, while treating Sally for mononucleosis, noticed
her concave characteristics and suggested to Sally that
he could guarantee to improve her sex appeal by some
simple injecticns. Dr. Familiar had Sally sign a
written consent form agreeing to such an operation.
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The consent form indicated that such a procedure could
possibly produce side effects of "cancer, or post-
procedure tenderness." Sally was sixteen (16) years old
at the time of the surgical procedure.

Two years later, the procedure had, in fact,
proven so successful that Sally was unable to purchase
clothing to suitably contain her new-found development
and gradually she became the laughlngstock of
Buxomberg.

Sally repeatedly called Dr. Familiar and
complained of pain and attempted to get him to give her
an appointment or have the doctor prescribe something
to relieve her pain. The doctor repeatedly advised her
"for your newly acquired beauty, you must have some
pain and shortly it will fade away."

Shortly after being consulted, Attorney Loud
attended a holiday cocktail party. After downing a few
cocktails, Attorney Loud decided to telephone Sally's
parents who were old clients of his and who now were
residents cf Canada. In the presence of a dozen of the
party participants, Attorney Loud explained in a
boisterous manner to Sally's parents the delicate
problem confronting Sally. He concluded by saying "ole
Doc Familiar really blew the works. Sally now looks
like an o0ld sow and strumpet." Attorney Loud concluded
by urging Sally's parents to return to Buxomberg to
console their daughter.

Several of the party-goers related Sally's plight
to their bridge groups and to Sally. Sally became
infuriated and promptly fired Attorney Loud and
consults you regarding what action should be taken
against whom and what defenses can be expected if such
action is taken.

Briefly state what other causes of action exist
between any of the parties, if any?

Since February 1974, the Colorado Board of Bar

Exéminers has used a formula to predict applicants! MBE
scores based on the essay portion of the examination.

124, Justifying a separate adjustment formula, Dr.
McClelland noted that if the MBE scores are to be made
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equivalent to the essay scores within each ethnic group
those of Chicanos need to be raised more than those of
Anglos. Also see note 113 supra.

125. See appendix B for Dr. Gregg Jackson's discussion
concerning Dr. McClelland study.

126. "Questions of national scope" are selected from
subjects that law school faculties and the legal profession
as a whole feel are essential to the practice of law
anywhere in the country.

127. See McClelland study, pp. 19-25, for a complete
discussion.

128. Pringle interview.

129. Grading standards for February 1972 through February
1975 Colorado Bar Examinations provided by the Colorado
Supreme Court.

130. There are at least three States which do not grade the
essay portions of their bar examination if an applicant
achieves a certain score on the MBE. No matter how well an
applicant scores on the Multistate Bar Exam in another
State, the Colorado Supreme Court insists that he or she
take both parts of the bar examination.

131. See also Ray Jones, Colorado Law Examiner, interview on
Feb. 19, 1975.

132. At present, the essay portion but not the MBE section
of the test is available for review by the applicant.

133. David Cordova, Margaret Martinez, Edmund Noel,
interviews on Jan. 30, 1975, Apr. 29, 1975, and Apr. 30,
1975, respectively.

134. David Cordova, Pablo Encinas, Chief Justice Pringle,
and Maurice Reuler, chairman, Colorado Board of Law
Examiners, interviews on Jan. 30, 1975, apr. 21, 1975, Jan.
28, 1975, and Jan. 28, 1975, respectively.

135. Ibid.

136. In an attempt to answer the question of whether the bar
examination is necessary, the Educational Testing Service is
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conducting a study correlating LSAT scores, law grades, bar
exam scores, and success in practice. Because of limited
data, however, the study will not break down the information
by race and sex.

137. Pringle interview.

138. Justice James K, Groves, Colorado Supreme Court,
interview on Apr. 9, 1975, and Pringle interview.

139. Interview on Feb. 4, 1975.

140, According to Professor Jarmel, "Lawyers spend a
considerable amount of their time producing products. They
may be articles of incorporation or wills or real estate
documents, they spend a good deal of their time in just
interviewing clients, a good deal of time negotiating and
counseling people....If we developed a course that attempted
to plug in on those kind of factors and evaluated the work
product of people in that form, that would give us an
alternative device (to the bar exam) ." (p. 295)

v41. Alternatives presented by the MBE are not designed to
include a "“correct" answer but the examinee is to ascertain
the answer which is most nearly correct.

142. The majority rule is -that which is accepted by most
jurisdictions in the United States. It is not necessarily
the better or more enlightened rule. See Transcript, p.
305.

143, Judge O. Otto Moore, Denver District Attorney's Office
(former Colorado Supreme Court justice), interview on Feb.
5, 1975. .

144. Professors Jonathan B. Chase, William Rentfro, and
Lawrence Treece, C.U. Law School interviews on Feb. 14,
1975, Mar. 18, 1975, and Feb. 12, 1975, respectively.

145. Brief filed in the Colorado Supreme Court in the matter
of the petition of Jacob E. Pachecc for a review of
February-March 1973 Bar Examination, May 10, 1974.

146. David Cordcva, Pablo Encinas and Duane Montano,
Margaret Martinez, and Robert Romero and Doug Vasquesz,
interviews on Jan. 30, Apr. 21, Apr. 29, and Jan. 31, 1975,
respectively.
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147. Chief Judge Harry S. Silverstein, Jr., interview on
Feb. 4, 1975.

148, Interview on Feb. 5, 1975.
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ITYI. FINDINGS AND RECOMMENDATIONS

The Colorade Advisory Committee finds that significant
obstacles militating against minorities becoming licensed
attorneys are not limited to admissions policies of law
schools or bar examinations. The Committee believes that
among a complex of socioeconomic factors the primary and
secondary educational system is the most influential and
does not generally prerare minority students for advanced
academic careers. However, the Advisory Committee could not
undertake a broad study, although it is needed, which would
focus on the primary and secondary educational system's
effect on minorities and women. The following findings and
recommendation, therefore, are limited to the professional
education level and bar examination.

Findings: Employment of Faculty and Administrators
1. The Law Schools--C.U. and D.U.

The Advisory Committee found that despite recent
recuitmeht efforts the lack of minority and female faculty
members and administrators is an apparent serious failing at
C.U. and D.U. Law Schools. WNeither law school has an
affirmative action plan designed to eliminate
underrepresentation of minorities and women. Instead, they
have their goals included in a general gplan for their
respective universities.

In addition, the Committee found that the law schools
have an affirmative responsibility to hire women and
minorities for the effective teaching of law as a response
to expressed student needs for improved faculty and
administrative-student communications and most importantly
under Executive Orders 11246 and 11375 and Revised Order No.
Four.

C.U. and D,U. Law Schools primarily recruit faculty
candidates through advertising in the Affirmative Action
Register and the Chronicle of Higher Education and use the
Association of American Law Schools (AALS)~-Faculty
Appointment Register. The Committee found that the AALS-
Faculty Appoirtment Register has few minorities and women.
Similarly, the imrpact of advertising in the Affirmative
Action Register and Chronicle of Higher Education cannot be
measured because not all minority and women organizations
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concerned with the legal professions sukscribe to, and
consistently use, these publications.

2. Department of Health, Education, and Welfare (DHEW) 3
Relationship to Affirmative Action Programs in Law
Schools

A December 1974 memorandum from Peter H. Holmes,
director of DHEW's Office for Civil Rights, to college and
university presidents stresses OCR's new policy that
institutions, not the Federal Government, have the right to
determine who is the "most qualifi.d® candidate and to turn
down a candidate who is "less well-qualified than the
candidate actually selected." The memorandum is misleading
in conveying the impression that a major problem for
universities is that affirmative action will lead to
selection of less "qualified" women and mincrities.

Under the policies stated in this memorandum, C.U. Law
School is technically in compliance with Executive Orxders
11246 and 11375 in hiring two Anglo men to £ill recent
. vacancies although therz are no women or minorities on the
faculty. The Advisory Committee disagrees with DHEW's
current interpretation of the Executive crder;

Recommendations: Employment

1. Because of the underxrrepresentation of minorities and
women, the Advisory Committee recommends that C.u. and D.U.
Law Schools make every effort to fill their next faculty and
administrative vacancies with qualified minority and female
candidates. They should develop additional direct
recruitment methods to ensure that they reach all potential
minority and female candidates. The following is a partial
list of organizations which may not subscribe tu the
Affirmative Action Register or Chronicle of Higher Education
and individuals who could be helpful in locating minorities
and women in the legal profession: American Indian Graduate
Scholarship Program, University of New Mexico School of Law,
1117 stanford N.E., Albuquerque, N.M. 87106; Derrick A.
Bell, Jr., Professor of law, Harvard University Law School,
Cambridge, Mass. 02138; The Catalyst, National
Headgquarters, 14 East 60th St., New York, N.¥Y. 10022; Elaine
Jones, Esq., NAACF Legal Defense and Educational Fund, Inc.,
10 Columbus Circle, New York, N.¥Y. 10019; Mexican American
Iiegal Defense and Education Fund, 145 Ninth St., San
Francisco, Calif., 94103; National Council of La Raza, 1025
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15th st., N.W., 4th Floor, Washington, D.C. 20005; National
Council of Black Lawyers, 126 W. 119th St., New York, N.Y.'
10027 (represented in the Denver region by Fred Charleston,
2130 Downing) ; Native American Rights Fund, 1506 Broadway,
Boulder, Colo. 80302; Sam Carey Bar A'ssociation, King M.
Trimble, Esq. 1711 Pennsylvannia, Denver, Coln, 80203;
Japanese American Citizen's League, National keadquarters,
1765 sSutter St., San Francisco, Calif. 94115.

The law schools should also actively encourage minority
and female graduates to go into teaching. The schools
should consider the creation of a program to hire recent
C.U., and D.U. law graduates, particularly minorities and
women, as teaching assistants to give them teaching
experience and increase the faculty candidate pool.

2. The Advisory Committee recommends that the C.U. and
D.U. Law Schools establish specific goals and timetables for
the placement of minorities and women in faculty and
administr .tive positions.

3. The Joint Budget Committee of the Colorado Legislature,
acting c1 a sense of responsibility for encouraging
affirmati e action in hiring at C.U. Law School, should
strongly :ecommend to the law school that it take
affirmatise action to £ill any upcoming faculty or
administrative vacancies with minority and/or women
candidates.

4. The Advisory Committee recommends that the national
director of the Office for Civil Rights, DHEW, rescind the
policy decisions embodied in OCR's December 1974 memorandum
regarding compliance with Executive Orders 11246 and 11375
and follow existing Executive order guidelines issued by the
Office of Federal Contract Compliance.

5. The Advisory Committee also recommends that the Office
of Federal Contract Compliance Programs {(OFCCP), U.S.
Department of Labor, pursuant to its authority under 41
C.F.R. §60-1,6(e), review DHEW's requlations for the
administration of Executive Orders 11246 and 11375, in
particular the policies stated in OCR's December 1974
memorandum, to evaulate compliance with the Executive
orders. It should mandate that the memorandum be modified
or rescinded and rewritten.
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Finding: Faculty-Student Relations

The Advisory Committee found that minority and female
students voiced strong complaints about negative attitudes
based on race and sex manifested by some professors at both
C.U., and D.U., Law Schools. Negative comments and attitudes
of professors are damaging to student performance.

The Advisory Committee found that, although C,.U. Law
School graduates felt that the SAAP was keneficial, some
currently enrolled C.U. minority students admitted to the
program expressed concern that faculty attitudes toward them
are negative, hostile, and condescending. They felt that
they are stigmatized due to their admission under special
standards. Several faculty memkers agreed that some stigma
and hostility exists.

Recommendation: Faculty~-Stadent Relations

Deans Peterson, and Yegge should estahlish a grievance
committee at each law school to resolve complaints
concerning incidents alleging racial and sex discrimination.
Such committees should be composed of both students and
faculty and should be given authority to take corrective
action.

Finding: Curriculum at D.U. law School

The Colorado Advisory Ccmmittee heard repeated
statements from minority and female students that the
existing curricula at D.U. Law School 4o not adequately meet
all of their educational needs and interests.

Recommendation: Cuxriculium

The D.U. Law School curriculum committee should seek
out, evaluate, and initiate new course offerings which would
ba relevant to minorities and women. The committee should
establish a mechanism for student recommendations in ‘
determining specific course offerings. The law school
should establish courses such as "Women and the Law" and
"Immigration Laws" on a continuing kasis and if necessary
hire specialized faculty persons to teach these courses.

Finding: Financial Aid for Minority Students at D.U. Law
School

*

D.U. Law School does not provide minority students
ade~wate financial aid. This lack of financial aid is

)
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especially severe and may hinder academic adchievment or
even force some minority students to drop out of school.

Recommendations: Financial Aid

The r*’'sing of adequate amounts of financial aid money
should be i priority for D.U. Law School. Financial aid
money allocated tc minority students should be sufficient to
cover anticipated deficits in essential living costs such as
food, housing, and books in addition to tuition waivers.

Both law schools should seek more Federal funding as a
source of financial aid assistance. The following programs
are possible sources of such funds:

1 J.8. Department of Health, Education, and Welfare,
Office of Education: National Defense Direct
Student Loans and lLoans to Institutiong of Higher
Education (Naticnal Defense Education Act of 1958,
Title II, 20 U.S.C. §421);

2) DHEW, Office of Education: Higher Education Work
Study Program {Higher Education Amendments of
1968, 20 U.S.C. 61101);

3) U.S. Cepartment of the Interior, Bureau of Indian
Affairs: Indian Higher Education Grants (Snyder
Act, Nov. 2, 1921, 25 C.F.R. §32);

) DHEW, Office of Education: Special Services for
Disadvantaged Students in Institutions of Higher
Education (Higher Education Amendments of 1968, 20
U.s.C. 61101).

Finding: Exclusion of Asian Americans from SAAP at C,U, Law
School .

The law school's SAAP admissions committee has
determined that Asian Americans do not qualify for admission
through SAAP because it cannot be shown that as a group they
are economically, culturally, or educationally
disadvantaged. The Colorado Advisory Committee, however,
believes that many Asian Americans, particularly from rural
backgrounds, suffer from economic deprivation and racial
discrimination common to oxher minorities and do need
special assistance.




Recommendation: Asian Americans

C.U. Law School should admit Asian American students
into the SAAP who meet the disadvantaged criteria., The
students' disadvantaged status could be documented by the
socioeconomic level of the students and their families.
Similarly, the educational level of the parents could also
be used as an index for determination of disadvantaged
eligibility.

Finding: Examinations at C.U. Law School

The Advisory Committee heard much testimony from
minority students alleging that some law professors graded
minority students in a discriminatory manner. The Committee
feels that students' concerns cannot be dismissed since the
potential for abuse of tne anonymous grading system exists
whenever the professors dirxectly raceive the examination
from the student.

Recommendation: Examinations at £.U. law School

The Committee recommends that Dean Peterson establish
annother method for collectiiig examinations from students.
The method of examination collection should ensure that law
professors do not directly receive the examinations from the
students.

Findings: Bar Examinations--General

Based on its investigation, the Colorado Advisory
Committee found that the bar examination in Colorado has a
disparate and therefore discriminatory effect on minority
applicants. The proportion of blacks, Chicanos, and Native
Americans passing the tar examination is significantly lower
than the proportion of ncnminorities, koth male and female.
The Committee heard several witnesses contend that a person
who has successfully graduated from an ABA-accredited law
school should be gqualified to practice law in Colorado.
These witnesses asserted that a lawyer's competency cannot
be measured by the bar examination.

Further, the Advisory Committee finds that the bar
examination duplicates one function of law schools, which is
to test students on their knowledge of law. The testimony

before the Committee tends to support the position that the

responsibility for producing and testing competency of
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lawyers should be placed on law schools. Moreover, the
Committee found that rroblems faced by minority applicants
taking bar examinations are not limited to Colorado, but
extend throughout the nation., Studies on the cultural
validity of the bar examination, such as Dr. McClelland's,
are presently impeded because no attempts have been made to
evaluate the ability of the kar examination to measure a
lawyer's competency against actual job performance. The
Advisory Committee found that the American Bar Association
has the influence and stature to alleviate some of the
disparate effects of the bar examination on a national
level.

Recommendations: General

1. The Adviscry Committee, therefore, recommends that
the American Bar Association encourage the elimination of
State bar examinations for graduates of ABA-accredited law
schools. In lieu of the kar examination, the ABA should
establish national uniform requirements for law courses
which students must take in order to graduate and be
admitted to State bars. The mandated course requirements
should be those which are necessary to develop competency as
a lawyer, including torts, contracts, property,
constitutional law, evidence, conflicts, and civil and
criminal procedures. In order to determine whether the law
schools are complying with its course requirements, the ABA
should develop a uniform, culturally validated test to be
administered to students after the second year of law
school, to test their knowledge and indicate possible
deficiencies in basic subject areas. The Advisory Committee
believes that this recommendation is a potential problem and
should be implemented c¢nly after the necessary amount of
research has keen undertaken on its cultural and job
performance validity. The Committee does not recommend that
this test be administered unless the cultural and job
performance validation research on it is complete; to do
otherwise could establish another test which poses many of
the same problems, common to the present bar examination and
LSAT, for minorities. After stardards for passage are
determined, the individual law schools should establish
quidelines for continuance or termination of marginal
students. “The decision to continue and graduate marginal
students should be that of the law schools and affected
students.
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2. ‘The Colorado Advisory Committee also recommends that
the Colorado Supreme Court eliminate the bar examination in
Colorado and estaklish law course reguirements consistent
with those in the above recommendation for all persons who
wish to practice law ir the State. The court should adopt a
rule that, 3 years herce, all applicants to the kar who have
.graduated from an ABRA-accredited law school and have taken
and passed required courses will be admitted to practice in
Colorado without examination.

In order to allay fears that the law schools will not
accept this resronsibility, the Advisory Committee
recommends that the Colcradc Supreme Court require a
culturally-validated test in basic sukject areas following
the second year in law school. The Colorado Advisory
Committee believes that the two above recommendations ar=a
the most desirable and should be implemented. Until the
implementation of the above recommendations, the Committee
suggests the following actions as interim measures. The
following findings and recommendations are listed below in
order of desirability.

Finding: Multistate Bar Examination

Dr. McClelland's study indicated to the Colorado
Advisory Committee that the MBE portion of the bar
examination has a disparate and therefore discriminatory
effect on minority applicants. They score significantly
lower on the MBE rortion in relation to their scores on the
essay portion of the examination and in relation to
nonminority applicants.

Recommendation: Multistate Bar Examination

* " The Colorado Advisory Committee recommends that the
Colorado Supreme Court eliminate the MBE portion of the
State bar examination. The Committee further recommends
that the Colorado Supireme Court immediately admit to the bar
all applicants, minority and nonminority, who have failed
the MBE but passed the essay portion of kar examinaticas
administered since the MBE was instituted in Colorado in
1972.

Finding: Grading Methods

The Advisory Committee found that grading methods for
the bar examinatvion have varied considerably since 1972.
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For instance, in the first several administrations, grading
methods specified that an applicant had to pass four out of
six essays and a fixed number of MBE subjects in order to
pass the exam. The most recent administrations of the bar
examination have utilized an average of scores for each
portion of the kar examination to determine the overall -
grade for each applicant. An applicant still must pass
three of the six essays.

Recommendation: Grading Standards

The Advisory Committee recommends that the Colorado
Supreme Court continue t0 use its present grading methods.
The present xules are in accordance with Dr. McClelland's
recommendation that passing grades should be based on the
average of all pcrticns of the test,

The Committee further recommends that the supreme court
make this ¢grading revision retroactive and admit to practice
all persons who achieved acceptable scores according to
present rules since February 1972.

Finding: Role of Educational Testing Sexvice

The Colorado Advisory Committee found that the
Educational Testing Service exerts a great amount of
influence in the decision process which determines who will
be admitted into law school and subsequently be licensed to
practice law. It not only administers the Law School
Admission Test and MultiState Bar Exam kut also drafts tests
used to determine admission to college. The Educational
Testing Serxrvice agrees that minorities score lower than
nonminorities on the TSAT but has not yet actually validated
its tests for possibl: cultural bias.

Recommendation: Educ . tional Testing Services (ETS)

The Advisory Committee recommends that the U.S.
Commission on vivil Rights undertake a study to evaluate
standardized tests formulated by ETS in order to determine
whether or not cultural bias exists. The Law School
Admission Council should stop using the LSAT until it has
been culturally validated.
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Appendix 4

Statistical Analysis of the Colorado Bar Examination,
February 1972 to February 1975
by Gary McClelland, Ph.D.

Department of Psychology
University of Colorado

Introduction

The primary purpose of this statistical analysis is an examination
of the cultural fairness of the Colorado Bar Examinatior® do individuals
with the same amount of legal ability have an equal chance of passing
the exam, regardless of the;r ethnic group or sex? This section describes
the datz xrailable to answer this question and discusses the limitations
of these data and the inherent limitations of any statistical analysis.

This analysis covers the seven administrations (2 per year) of the
Colorado Bar Examination from February 1972 to February 1975. During
this perio&, the exam has consisted of two parts: an essay portion
divided into six subjects each graded from 0 to 100! and a multiple-choice
portion divided into five subjects cach graded from 0 to 40 (one point
for each correct answer). The multiple-choice portion is known as the
Multistate Bar Examination (MBE) and is administered nationwide by the
Educational Testing Service of Princeton, New Jersey. Thus, there are'll
separate scores plus relevant sums and averages available for each
individual taking the exan,

Using the published lists of applicants! names and of those passing
the exam, the Denver regional office of the United States Commission on

Civil Rights identified individuals in various ethnic groups by contacting

1Sometimes extra credit is given for recognizing certain issues in the
problem, making the effective maximum score 110. 1In this set of scores
only 4 out of 4000 were greater than 100.
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local ethnic organizations and minority group lawyers. While many ident-
ifications were independently confirmed, there are undoubtedly a few
misclassifications, but these few cases would not alter the basic conclusions
reported below. The scores of all individuals identified as Chicano,
Black, Native American, or female were requested from the Colorado

Supreme Court., For comparison purposes, the scores for 40 randomly
selected Anglo males were requested for each administration also. These
scores werc provided with the cooperation of Chief Justice Pringle and
Justice Groves of the Supreme Court. Mrs., Catharyn Abels, secretary to the
State Board of Law Examiners, transcribed the scores in a manner that
protected anonymity but allowed classification into ethnic groups. The
cooperation and assistance provided by the Supreme Court, Mrs, Abels, and
the Commission on Civil Rights are gratefully acknéwledged.

Despite the large number of scores available for this study, the
type of information usually considered in a psychometric analysis of
cultural fairness was not availablé. This is not to say that access was
denied, but raiher that the additional information does not exist. In a
typical psychometric analysis, scores on an examination are compared to
some external performance criterion {e.g. GPA in the case of college
admissions.tests, or job supervisor ratings and production indices in
the case of employment tests). If the exam score is a good predictor of
the criterion, then the test is said to be valid. A test is then culture-
fair if it is equally valid? for each ethnic or sex group. Thus, to do
the standard analysis, it would be necessary to rate recent admittees to

the Bar on their legal competence or skill. Agreement on exactly how to

?Several different definitions of Yequally valid'' exist in the technical
literature, but they are not of cencern here because of the lack of a
criterion.
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make such ratings is unlikely iu the present case; furthermore, performance
ratings would not have been useable because of the ethical and legal
necessity of anonymity. Nevertheless, it is possible to detect aspects

of cultural bias using various other statistical techniques; this is the
approach of the present study., However, it is extremely important to

note that even if all the tests conducted in this study fail to detect
cultural bias, that would not imply that the Bar examination was absolutely
culturally fair. Rather, it would only imply that the exam was not
culturally biased in those specific aspects examined.

Finally, a few comments are necessary about the nature of statistical
tests, If a difference in scores is observed for two groups, then that
difference may be caused either by a real difference in theirvtrue abilities
or by chance fluctuatiors in performance (e.g. having a bad cold on the
day of the exam, having by chance just reviewed the topic the night before,
etc,). Statistical tests are simply techniques for separating the real
difference case from the chance fluctuation case., Of course, that
determination cannot be perfect; rather, associated with each statistical
test is a probability which indicates the confidence of the conclusion.
The phrase "“statistically significant" used in this paper means that the
observed difference has a very high probability (95 percent or greater) of
reflecting a real difference, The ability of a statistical test to
detect a real difference is partly a function of the number of observations
in each group. With more observations, the average score is more reliably
determined and a real difference is easier to detect. With a small
number of observations a true difference may not be detected.

Because of the smallnumber of minorities taking the exam, this was

a problem in the present study. For example, since only a total of seven
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Mative Americans took the exam across the seven administrations, statistical
analysis for that group was not possible. Also, for some administrations
there were too few Blacks for an analysis. Thus, most of the reported
analyses are based on the Chicano group. Even though there were sufficient
numbers of Chicano applicants for an analysis of each administration, the
numbers were small enough to affect adversely the ability of the statistical
tests to detect differences. Therefore, the absence ot a statisitically
significant difference does not mean there is no cultural bias--there may
be a real difference, bux not enough cases to detect it, To summarize
this complicated but important logical point, if a statistically significant
difference is observed, it would continue to be observed nc matter how
many additional observations were added to the analysis. On the other
hand, the addition of more cases to an analysis in which no statistically
significrat difference was detected may (or may not, if no true difference
exists) result in the detection of a statistically significant difference
in the larger group. Note finally that “statistically significant' does
not mean ''socially significant'<two groups of 1000 men each may have a
statistically significant difference in height of 1/4 inch which has no
social significance whatsoever.
Applicants and Fass Rates

Shown in Table 1 are the number of applicants in each ethnic group,
and their pass rates3. The most striking feature of Table 1 is the
relatively small number of applicants who were not Anglo males. This
would not be a problem if thp applicant percentages were equal to the state

population percentages for the various groups; however, this is not the

3Because the exam can be repeated if failed, the number of applicants is
actually the number of applications, which is greater than the number of
individuals applying (at least once) over the seven administrations.
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Table 1. Applicants and Pass Rates, by Group

No. of Percent  Number  Percent
Applicants of Total Passing Passing

Anglo Males 2155 85 1675 78
Chicanos 98 4 58 59
Blacks " 58 2 24 41
Women 239 9 191 89
Native Americans 7 0.3 5 e 71
Minority Women 22 0.9 12 55
Total* 2535 100 1941 77

*The entries in the table do not sum to the total because
minority group women are entered in the row for their minority,
in the row for women, and in their own row.

case, Based on the 1970 census for Colorado, the ratio of Chicanos to
Angios was .16; the applicant ratio was .04, Similarly, the population
ratio of Blacks to Anglos is .04, but the applicant ratio was only .02,

The magnitude of thesc discrepancies is best illustrated by considering
how many additional minority applicants Qould be necessary to equate the
population and applicant ratios. For Chicanos, approximately 345 additional
applicants would be necessary, compared to the 98 actual applicants, For
Blacks, approximately 53 additional applicants beyond the present 58
applicants would be needed. That is, if the number of Anglo ;;pliéants
remained constant, the number of Chicano applicants should be increased
350% and the number of Blacks 90%. These percentages also indicate that
Chicanos are much more under-represented in the applicant pool than are
Blacks. There is no indication that this situation is improving over time.
In fact, the numher of Black applicants has decreased over the three

years covered, while the number of Chicano applicants has changed little.
O0f course, the number of female applicants is also very small compared

to the population percentage. However, the number of female applicants
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in 1974 was double that in 1972 (see Table 2),

While the above results are probably not surprising to anyone
familiar with this problem, their importance cannot be overemphasized. The
large discrepancies in applicant percentages mean that the Colorado Bar
exam is not the primary filter which is preventing minority group members
from becoming lawyers; rather, the wmore important filter is the complex
of cultural and educational institutions which determine who becomes an
applicant for the exam. Thus, even if every minority applicant passed
the exam, it would do little to correct the minority under-representation
in the legal profession in Colorado, It is important not to lose sight
of this fact in the following detailed analysis of the exam itself.

A second striking feature of Table 1 is the differential in passing
rates for the ethnic groups. Over the seven administrations, the passing
rates for both Chicanos and Blacks are significantly (statistically)
lower than the rate for Anglo males. The pass rates for each group for
each administration are presented in Table 2, and shown graphically in
Figure 1. The stability of the Anglo pass rate is due in part to the
fact that their pass rate is always based on a much larger number qf cases.
There is an insufficient number of cases for the various ethnic groups to
do an administration-by-administration analysis of the pass rates, but
the overall pass rate differences justify the more thorough analysis that
follows,
Profile Analysis

The approach to culturnl bias taken in this study is an attempt, by use of
profile analysis, to identify particular essay subjects or MBE topics that are
differentially difficult for members of minogitv groups, It is important to
reéégnize that the technique of profile analysis cgnnot determine whether the test
as a whole is culturally fair, but only if the pattern of individual topic scores,

is consistent with an interpretation of cultural fairness.
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Before examining the statistical results, a brief consideration of
the logic of profile analysis is necessary. One can think of the pattern
of the six individual essay scores or the five MBE scores as forming a
profile for each applicant. These individual profiles can then be averaged
to compute a profile for each group., Profile analysis is simply a tech-
nique for comparing such profile patterns across groups. If there is a
general difference in exam performance for two groups, due to educational
history, language style differences, or whatever, then that difference
should be reflected equally on all subjects in a culturally fair exam.
That is, the average score profiles for the two groups would have approx-
imately the same shape, with a constant gap betwecen them; a hypothetical
example of this case is illustrated on the left of Figure 2. However, if
a particular question is culturally biased in the sense that it emphasizes
irrelevant weaknesses of one group and/or irreleQant strengths of the
other group (that is, irrelcvant to the competence the exam is designed to
measure), then the difference in average scores for that question would
be greater than for the other questions. In such a case, the average

profiles would ‘have the same shape except for the one biased question; this

is illustrated on the right of Figure 2. As a technical note: this 1iﬁe ¢t
reasoning presumes that the scores from different topics are commensurate; that
is, it is assumed that the same unit of measurement is used on all scales.

In the present case, this is essentially equivalent to assuming that the

ranges or variances of scores are equal across all topics within the essay

and MBE portions. This is certainly the presumption of the scoring rules,
which use a simple sum or average (as opposed to a weighted sum) to determine
who passes the exam as a whole. Also, an examination of the actual ranges

and variances of the set of scores and of the national samp”~ s reported by

ETS suggests that this assumption is quite reasonable in this case.
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Figure 2, Hypothetical Profiles

In Figures 3a-3g are shown the Chicano and Anglo essay and MBE
profiles for each administration. Statistical analysis reveals that there
are statistically significant differences in profile shape for the essay
questions for Anglo males and Chicanos for the three consecutive administra-
tions of February 1972, July 1972, and February 1973. There are no profile
shape differences on the essay questions for the most recent administrations.
The significant essay profile shape differences do'not follow the bias
pattern illustrated in Figure 2: there are small differences throughout
the profile rather than one particular offending topic. In addition, the
pattern of differences is not consistent across administrations. For example,
the greatest differences between Chicanos and Anglos on the February 1972
administration occurs on Business Assoctiations, with Anglos doing much better;
however, on the July 1972 exam Business Associations shows no gap between
the two gréups and on the February 19%3 exam Chicanos do slightly better
than Anglos on this topic. Wills, Trusts, and,Estdtes has the same pattern,
As a final example, Chicanos did much better than Anglos on Public Law in
February 1972, but the reverse is true in July 1972, Thus, despite the
profile differences, there is not a clear indication of cultural bias with
respect to any specific esséy subject.

The only statistically significant profile shape differences for the

MBE are for the Chicanos and Blacks as a combined group versus the Anglo males

89




06

‘B¢ oxn3dtTy

ZL61 Areniqad ‘SOTTFOId HUW pue Aessy

SOIdOL AVSSH

$OId0OL 4LVLS-ILINN

Average Essay Score
o ~1

w (3 foe]
(o] o o = 3%
| PUBLIC LAW ]
! _
2z
- 69
| WILLS, ESTATES, & TRUSTS 8 5
5 =
- p_)
R,
© 2
- CONTRACTS
-
o
~
CTORTS <
~

" COMMERCIAL TRANSACTIONS

i BUSINESS ASSOCIATIONS

Average Multi-State Raw Score

) ) N
[w] o oo
- CONTRACTS N
N
N
L. TORTS AN

- CRIMINAL LAW

| PROPERTY

I EVIDENCE

ZL6T AUvNygdd



T T T

16

*qs axn3tg

ZLEL AInL *SOTIFOIJ AW pue Aussg

SJId0L A¥SSa

SOIdOL ALVLS-ILTON

Avera e Essay Score
~1

Ul o D R
Q o> O\ R 30
FBUSINESS ASSOCIATIONS \ '
@]
\ =
rWILLS, ESTATES, & TRUSTS \ ‘:’—_;,
\ (7
"REAL PROPERTY /
/

"COMMERCIAL TRANSACTIONS \

" PUBLIC LAV \

, CIVIL PROCEDURE

Average Multi-State Raw Score

Ny .
o] D o]

- CONTRACTS

- TORTS

- CRIMINAL LAW

| PROPERTY

. EVIDENCE

Ov :orew orduy____

¢L6T Al



26

*o¢ aan3d Ty

¢/ 6T Arenxqeg ‘solTFoxd HAW pue Aessy

SOId0L AVSSH

SO0IdOL 4.LVLS-ILTNW

Average Essay Score
~3

192 L (=) 24
(=) (2=} (223 oo N
| CIVIL PROCEDURE '
- o >
— = 03
P -
| CONSTITUTIONAL - 8 e
LAW \ 3 3
\' .e %
i \ PO
FAMILY LAW
\\\ &
~ o
~
"COMMERCIAL TRANSACTIONS
\
| BUSINESS ASSOCIATIONS \
{
_ !
"WILLS, ESTATES, § TRUSTS |
Average Multi-State Raw Score
[\ n ™~
Q. = [o2]
| CONTRACTS
" TORTS
L CRIMINAL LAW
- -
- PROPERTY~
—

- EVIDENCE

CLET AUVIEHd:




£6

'pg sandty

¢L61 AInp SOTTFOX4 FaW PUB Kessg

SOIdOL AVSSH

SOIdOL ALVYLS-ILINN

AL¥5d0Yd
/

Average Essay Score
o ~

[92] o
o o [#)) o [a]
"TORTS \ E
\ aQ >
T3
\ He 02
[e] —
FCOMMERCIAL TRANSACTIONS ) g o
o 3
- B
B,
[o]
o @
"CIVIL § CRIMINAL o
PROCEDURE Py

'WILLS, ESTATES, & TRUSTS

)
LFAMILY LAW [
r/
"REAL PROPERTY
Average Multi-State Raw Score
N no N
[ I o
| CONTRACTS
"TORTS

"CRIMINAL LAW

- EVIDEXNCE -~

£L6T A1NL



#6-

N S P WPy

‘og vandrd

pLET Arenxqaqg ‘soTTIOLJ TGW PuUB Aessy

SOIdOL AVSSH

SDIdOL ALVLS-ILINW

Average Essay Score

(724 w (223 ~X o2
< o [#2] B ™Y
| COMMERCIAL TRANSACTIONS — , !
4
4 ez
; / P 63
| REAL PROPERTY / g 5
\ 5 3z
\ by
| PUBLIC § \ =
CONSTITUTIONAL LAW / ,
/
| BUSINESS ASSOCIATIQ{I
\
\
" CONTRACTS /\
/
" TORTS /
Averazge Multi~-State Raw Score
133 Ny n
[»] D oo
| CONTRACTS /
/
/
- CRIMINAL LAW 7
~
~
" EVIDENCE \/
/
/
- REAL PROPERTY (\
AN
- TORTS AN

PL6T Advnygdd



S6

*Fg eandty

pL61 AInp ‘seTTyoxd ggW pue Lessg

SOI404. AVSSH

SOTJOL JLVLS-ILINW

Average Essay Score

(22 vl (o2 ~1 o
(=) oo o S (&)
1
“CIVIL PROCEDURE !
& EVIDENCE oz
- 0Q
e 5
"BUSINESS ASSOCIATIONS 5 2
\ - B
\ 5"
REAL PROPERTY P s
| CONTRACTS
| PUBLIC LAW

FCRIMINAL LAW & PROCEDURES

Average Multi-State Raw Score
ny

N
oo

N
(=] p-Y
- CONTRACTS N
~N

~
S
L CRIMINAL LAW |
L EVIDENCE Il
!
. REAL. PROPERTY |

L. TORTS AN

?L6T AINC



96

Average Essay Score
~I

S % & > 3
 COMMERCIAL TRANSACTIONS ' l
o >
= =
. on
¥ ICONTRACTS g
> c 2
- —
0 = fPUBLIC LAW
52 S
5 2
o  WILLS, ESTATES, & TRUSTS
i
w
& | CIVIL PROCEDURE y
: & EVIDENCE <
a e
= "REAL PROPERTY ]
b (=
= . =
H Average Multi-State Raw Score <
i (o] ny [N =t
ey ) KN > 5]
— ~
o 8 w
& CONTRACTS
: B
g =3
I~ =
g & [ CRIMINAL LAW
8 =
: 3
3 ? | EVIDENCE
ur -3
O
g~}
—t
&9
| REAL PROPERTY
| TORTS




in July 1972 and February 1974. These differences are consistent across
administrations, and thefefore indicate potential cultural bias in the exam.
The Anglo and Chicano MBE profiles for February 1974 show the bias pattern
illustrated in Figure 2; the offending subject is Property. A similar
pattern is found in July 1972, where again Property and also Evidence show
a greater difference between Anglos and Chicanos than do the other subjects.
While not statistically significant, the February 1972 and February 1973
profiles have a similar pattern, with Property and Evidence having the
greatest differences between the two groups in February 1972 and Properiy

having the greatest difference in February 1973. This consistent pattern

in four of the seven administrations clearly demonstrates that the MBE Property

questions (and to some extent the MBE Evidence questions) have been differ-
entially difficult for Anglos and Chicanos, being relatively easier for
Angles. dote that this does not mean that Property was an easy question for
Anglos: MBE Property scores for both groups ave markedly below those for
the other MB? subjects on the first three administrations., This was not
unique to the Colorado applicants, since the national averages published by
ETS also indicate a much lower avcragé for Property. On the several adminis-
tration when Property was also an essay question, neither a profile shape
difference nor a warked difficulty difference relative to other questions is
observed, This informais.on suggests that the MBE Property subject has been
abnormal in comparison to other MBE questions in both overall difficulty

and in relative difficulty for Chicanos. However, this abnormality has not
appeared in the last two administrations, so it is possible that ETS has been
successful in making the Property questions more comparable to those for

other topics.
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Relationship ketween Essay and MBE Scoves

If both the essay portion and the MBE multiple-choice portion are
measures of the same legal competency, then the score for an individual cn
one portion should be matched by a similar score on the other portion.

This similarity can be measured by a correlation coefficient, which has

a maximum value of +1.0 when high scores on one test are matched by high
scores on the other (with a similar matching for the low scores as well),

a minimum value of -1.0 when high scores on one test indicate a low score
on the other test, and an intermediate value of 0,0 when scores on one test
have no relation to scores on the other teSt4. The correlation coefficient
between the average essay score and the average MBE score varies between
0.55 and 0.69 over the seven administrations, which is very reasonable for
this situation, although the relationship could be better. ,The correlations
remain essentially the same when they are computed separately for sach group
for each administration,

Theoretically, the high correlation coefficients mean that both portions
are measuring roughly the same ability. A more important practical consequence
is that a poor score on one portion is generally matched by a poor score on the
other portion. Note that the high correlations do not imply that the average
scores on each portion are equal. That is, a good or poor score is defined
by its position relative to the average score for the respective portion.

In fact, the average scores are not equal--the MBE percentage scores are

always lower than the average essay scores for each administration. This is

4Technically, a coefficient of 0.0 only indicates the absence of a linear
relationship and does not eliminate the possibility of a more complex curvi-

linear relationship. However, the text statement is appropriate for this analysis.
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readily apparent from an examination of Table 3, which gives the average
essay and MBE scores for cach group for each administration, Since February
1974 a correction formula has been applied to the MBE scores to make them
more comparable to the essay scores; these MBE 'Equivalence Score'' averages
arc also reported in Table 3.

Besides the fact that unadjusted MBE scores are always lower than the
essay scores, there is another startling consistency_in Table 3: the difference
between essay and MBE scores is always greater for the Chicanos and Blacks
than it is for Anglo males. For example, in July 1974 the difference between
average essay and MBE E.S. scores is -1.2 for Anglo males but 0.8 for.Blacks
and 3,5 for Chicanos, The implications of such differences are examined in
the remainder of this section.

It is possible to consider the essay and MBE scores for each group

as a profile; then the technique and logic of profile analysis can be applied

to the essay-MBi profiles. MHowever, the use of the correction formula for MBE
scores is a recognition of the fact that essay and MBE scores are generally not
commensurate, but that the MBE equivalence and essay scores should be, Thus,
profile analysis is strictly justifiable only for tke last three administrations
(those using the E,S. MBE)., If the two tests are equally difficult for each
ethnic group, then there should be a constant gap between the profiles. This

is clearly not the case (see Figure 4): . there are statistically significant
profile shape differénces for both administrations in 1974, with the gap between
Anglo males and Chicanos being greater on the E.S., MBE than on the essay. A
profile analysis of the four administrations using unadjusted MBE scores shows

a statistically significant difference for July 1972, with all other administrations
having the same pattern (although not quite statistically significant). Such
differences for the first four administrations could be due wholly or in part

to the lack of commensurability betwecn MBE and essay scores, but the analysis

below strongly suggests that they are at least in part due to a difference in
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in diffiéulty of the tests for Anglo males and Chicanos, That is, either the MBE
is effectively biased against minorities or the essay portion is biased in
favor of minorities, or both,

The consistency and practical import of this finding of likely bias calls
for more detailed analysis using another statistical approach. Thé technique of
linear regression may be used to construct a formula for predicting an applicant's
MBE score on the basis of that individual's essay score., For example, the
formula 26.5 + ,57 X essay score makes a rcasonably accurate® prediction of actual
E.S. MBE score for the combined group of Anglo males and Chicanos for February
1974, The formula is constructed so that the average error of prediction is
zero-~for some cases the formula overestimates actual MBE scores while for others
it underestimates. The question of bias becomes a question of whether the formula
tends consistently to under- or overestimate the scores within each ethnic group.
For the February 1974 administration, the formula underestimates the scores of Anglo
males by an average of 1,81 points, and overestimates those of Chicanos by an
average of 3.82, These differences between over- and underestimation are statistically
significant on the same administrations for which there were significant profile
shape differences, with the formulas for all seven administrations underestimating
Anglo male MBE scores and overestimating Chicano scores. This means that if an
Anglo male and a Chicano received the same essay score, then, on the average, the
Chicano would receive a Zower MBE score., Conversely, if an Anglo and a Chicano
received the same MBE score, then, on the average, the Chicano would recieve a
higher essay score, .

Thus; thsre is no doubt statistically that either the MBE is biased
against minorities or the essay portion is biased in favor of minorities, or
both. This result is by far the most statistically reliable and important

finding of this report. Unfortunately, it is not possible statistically to

5It is reasonably accuvate in the sense that the correlation coefficient
between the formula's predictions and the actual scores is .60,
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detexmine which portion is at fault without more information, However, it

is possible to examine the implications of the scoring rules used for the last

three administrations, which have used a formula to adjust MBE scores to make
them comparable to the essay scores (Z.e.,make the average MBE and essay
scores more equal), The above results imply that a separate adjustment
formula should have been used for each ethnic group. Due to the small numbers
of minority applicants, it is not possible to do this in practice. However,
the fact that the same adjustment formula was used for all applicants, combined
with the above results, implies that the E.S. MBE formula had the effect of
penalizing minority applicants. This is because the Anglo male unadjusted
MBE scores are more comparable to the essayscores than are the Chicano
scores, and therefore the Chicano MBE scores tend to be "under-adjusted"
when the common formula is used, Note that the Chicanos would still be at
a relative disadvantage on the MBE even if no correction formula were applied.
Without all the scores for an administration (only a sample of 40 Anglo males
was used for each administration in this analysis), it is impossible to
determine accurately the size of the penalty; but the present sample of
scores suggests that the penalty may be up to 5 or 6 percentage points for
some administrations (namely, both administrations in 1974).
The discussion in the last paragraph is based on the fact that essay

scores were used as a standard in the scoring formula and the adjustment
was computed for the MBE scores, If instead an equivalence score had been
computed for the essay scores using MBE scores as a standard, the effect
would have been to penalize Anglo males relative to Chicanos. Again, it
should be emphasized that without external criterion informaﬁion, it is
impossible to say whether essay or MBE scores should be used as the standard.

. These results are relevant to an interesting potential source of bias
against minorities--the subjective grading of essay questions, It has been
suggested that minorities might receive lower essay scores than Anglos of
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equal ability because of differences in language style or even in basic
values between minority applicants and essay graders., The above findings
conclusively demonstrate that such is not the case for this exam. Rather,
either the objectively graded MBE is biased against minorities, or the
subjectively graded essay potion is biased in favor of minorities,
Passing Rules and Their Application

While the form of the Bar examination has remained constant over the
last seven administrations (six essay questions and five MBE subjects), the
rules applied to the scores to determine who passes have varied considerably.
Passing rules for the first several administrations specify that to pass the
exam, an applicant must pass a fixed number of essay and MBE subjects
(e.g. to pass the essay portion, one must pass with a score of 75 or better
5 of 6 individual subjects, or 4 of 6 subjects with a combined sum of at
least 450). The Educational Testing Service advises that individual MBE
subject scores are not sufficiently reliable to justify pass-fail decisions
on each subject. Likewise, the individual essay questions are unlikely to
be sufficiently reliable to make such decisions. Since the sum of several
different imperfect measures of the same ability will in general be a more
reliable estimate of that ability than any of the individual measures, a more
psychometrically justifiable procedure is to base the passing rules on the
sum (or average) for each portion, or éven to average the two portions. This
more justifiable procedure has in fact becen used in the passing rules for
the most recent administrations.

- It is also interesting to note that the passing rules have not been
rigorously followed: slightly more applicants have passed than should have
according to the stated rules. For example, in February 1973 only two

Chicanos passed according to a rigid application of the rules to the scores
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provided by the Supreme Court, yet the names of five Chicanos appear on the
published pass list, Similarly, only one Black passed that administration
according to the published rules, but four Blacks are on the pass list.
Probably more Anglo males passed that administration than should have also,

but this could not be determined since only a sample of 40 of the Anglo males

was examined in this study. Similar discrepancies occur for both administrations

in 1972, While impossible to determine exactly, it appears likely that these
discrepancies resulted from considering only total scores rather than the
number of individual subjects passed. Thus, the actual rules used may have
been more appropriate psychometrically than the published rules, and the result
was to allow more people to pass,
Notes and Comments on Related Issues

Little mention of the results for women is made in the above analysis,
because women as a group do neither statistically better nor worse than Anglo
males in terms of either pass rates or average scores. There are also no
profile shape differences for women versus Anglo males for any administration.
As noted earlicr, the only real difference for women is the relatively small
but increasing number of applicants.

Unfortunately, there were too few Blacks and Native Americans for any
one administration to do a reasonable statistical analysis. Thus, except for
the comments above about passing rates and under-representation of Blacks,
not much can be said statisticaliy about the performance of Blacks or Native
Americans, or whether the examination is biased against either group. However,
while not usually statistically significant, the pattern of results for Blacks
is similar to that for Chicanos reported above.

It has been suggested that because of career goals and interests min-

orities do not do well on questions dealing with business and commerce.
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With the exception of MBE Property discussed above, there is no evidence to
support this suggestion. Rather, subjects such as Commercial Transactions and
Wills, Estates, and Trusts are just as likely to be good subjects as bad for
Chicanos and Anglos, Thus, eliminating such questions from the Bar examination
would have little effect on the overall minority pass rates relative to

Anglo males.

Besides the acknowledgements above to those who made access to the scores
possible, appreciation is also due to Dr. Greg Jackson and Dr. Lou
McClelland who made several suggestions which substantively improved this
report. Of course, the responsibility for the use of those suggestions

remains with the author.
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Appendix B
UNITED STATES COMMISSION ON CIVIL RIGHTS

Washington, D. C. 20425

September 30, 1975

OR

Comments on "Statistical Analysis of the Colorado Bar Examination -
February 1972 to February 1975" by Gary McClelland

Gay Beattie, Chairperson

Colorado State Advisory Committee

My comments will be divided into three parts, enumeration of the
report's findings with which I concur, cautions about a few of the
conclusions which T think are not fully substantiated by the data
and analyses, and discussion of an important question which could
not be studied because of inadequate data.

The report provides good data and analyses to justify the following
findings:

1) Minority applicants have a lower rate of passing the Colorado ‘
Bar exam than do Anglo males.

2) The claim that Chicanos do relatively worse on business related
essay questions than on other questions is not supported by the
data for the last three year period, taken as a whole.

3) The largest differences between Anglo's and Chicano's scores are
on the MBE property and evidence questions.

4) Partly due to (3) above, there is a bigger difference in Anglos'
and Chicanos' scores on the whole MBE than on the whole essay test,

Dr, McClelland concludes from the fourth finding that, "Thus, there is
no doubt statistically that either the MBE is biased against minorities
or the essay portion is biased in favor of minorities, or both /p. 23/."
He indicates that this comclusion is predicated on the assumption, “If
both the essay portion and the MBE multiple~-choice portion are measures
of the same legal competancy... /p. 127." That assumption does appear
to have been made by the Colorado Bar and the developer of the MBE
test. It should be noted, however, that there is evidence to guggest
that the assumption is not entirely true. The Colorado Bar essay test
covers a broader range of topics thah does the MBE; testing experts
generally recognize that essay rests tap somewhat different cognitive
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skills than do multipe-choice testsy and Dr, McClelland found that
scores or, the two tests had a correlation between 0.55 and 0.69,
which 14 considered only moderate and moderately high, respectively,
for two well developed tests. If the assumption is not correct, then
Dr. MeClelland's above quoted conclusion need not be correct.

When discs:ssing a related point Dr. McClelland says the data imply that
the equivalunce score correction to the MBE test scores 'had the effect
of penalizing minority applicants /p. 24/." This statement is correct
only if the essay and MBE tests do measure the same legal skills and

if the essay tests is a more accurate measure of Chicano's legal skills
than is the MBE. There is not, however, clear proof in' the report

that either of these conditions prevail,

Because of the poiunts made in the above two paragraphs, I think there
is no conclusive evidence in the report showing that the MBE is
culturally biased against Chicanos. The evidence only weakly suggests
such a bias,

It should be noted, however that the MBE is a multiple-choice test, and
with all other things equal, an essay test usually will be better than

a multiple-choice test for measuring legal job skills which involve

the writing of briefs and the construction of oral arguments. This is
because these job skills require the creation of responses rather than
the selection of a correct response from a set of four given ones, All
other things may not be equal, but unless there is evidence to this
effect, the most reasonable assumption is that the essay test is the
more valid of the two,

To put Dr. McClelland's report in proper perspective I think it is
desirable to reiterate a point which he made early in the report but
which might tend to be forgotten. That point is the Dr., McClelland
was not able to study the question of whether the Colotrado Bar exam,
taken as a whole, is a culturally fair test for admission to the
practice of law in Colorado, Such a study requires data from a sample
of persons who have taken the test and had their job performance as
lawyers accurately evaluated; no such data presently exist. It should
also be noted that the lack of job performance data not only precludes
clear assessment of the cultural bias in the Colorado Bar exam, but it
also precludes clear assessment of the job relevancy of the exam. In
addition, the fact that there i1s not job performance data available
does not preclude that some reasonably good data could be assembled,
with some time and effort, if the Bar chose to seek such data.

D Yk
GREGG JACKSON, Ph.D.
0ffice of Resecarch
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