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In recent years, there has been widespread concern 
that the legal defense of insanity in criminal 
proceedings does not protect the public. 

At my direction, the Department of Mental 
Hygiene is preparing a report which will examine 
the types of cases in which the defense has been 
invoked, the outcome, and the subsequent treatment 
of the offenders. Specifically, I directed the 
Department to consider the need for limits on a 
legal defense of insanity. Should change be 
necessary, we will propose alternatives adequate 
to serve the public interest and be fair to the 
defendant. 

Governor Hugh L. Carey 
Message to the Legislature 
of the State of New York, 
13-14 (January 4, 1978) 
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FOREWORD 

In Anglo-American jurisprudence, the insanity defense 

has traditionally had at least one outcome in common with 

conviction of a crime - it resulted in the social isolation 

of the person invoking it, often for as long or longer than 

the permissible period of incarceration for the crime. This 

feature, the indefinite and protracted removal of the of

fender from society, made acceptance of the defense by 

legislators, judges, lawyers and laymen possible. Society 

was free to indulge its humane concern that the mental 

abnormality, believed to result in the commission of a 

crime, be treated and that the normal rule of holding a 

person responsible for his actions be relaxed in such cases. 

Measured by modern standards, there was little general 

concern over the treatment actually accorded to such of

fenders. Once removed from society, they ceased to be 

objects of societal scrutiny. 

Legal inroads made in recent years have upset this com

fortable state of affairs. For example, persons acquitted 

of crimes by reason of insanity may no longer be placed 

indefinitel} with the criminally insane. They must be 
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treated as any ot.her civil patient and accorded both the 

substantive and procedural protections afforded by the 

Mental Hygiene Law. Civil hospitalization itself has under

gone a radical transformation. No longer the remote asylums 

for containing a grab-bag of misfits, deviants and vagabonds 

and no longer de facto alternatives to prisons and poor 

houses, state hospitals today are enjoined by law to provide 

highly specific treatment plans for patients who are found 

to need inpatient care and treatment. The advent of psy

chotropic medication and the concomitant changing nature of 

psychiatric hospitalization have resulted in drastically 

reducing the length of stays in state psychiatric centers. 

Increasingly characterized by op~n atmospheres rather than 

locked wards, psychiatric centers today are no longer appro

priate facilities for the containment of social deviants. 

More importantly, the IIliberalization ll of the insanity 

defense in 1965 has resulted in the placement in psychiatric 

centers of a larger number of acquittees, who are not amenable 

to psychiatric treatment and yet who require confinement. 

Releasing them requires a psychiatric prediction of a lack 

of continuing dangerousness to self or others - a prediction 

that psychiatrists are understandably reluctant to make and 

courts equally understandably reluctant to accept, given the 

historic inability of mankind to foretell the future. 
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In sum, the insanity defense today provides no assurance 

of the prolonged social isolation of an insane offender who 

is perceived as a danger to the community; yet, to the 

extent that the procedural mechanisms fail to achieve the 

removal of an inappropriately placed acquittee from a psy

chiatric center when he cannot be treated, it results in 

fundamental unfairness not only to the offender but to the 

other patients and staff in the center as well. 

While the state's mental health system has been under

going a steady diminution of its ability to provide treatment 

of persons acquitted by reason of insanity in secure facili

ties, the state's corrections system has developed a sophis

ticated complex of mental health services unparalleled in 

the country. 

The closing down of the Matteawan Hospital for the 

Criminally Insane and the establishment of the Central New 

York. Psychiatric Center and seven satellite clinics in the 

major correctional facilities has created a capacity within 

the correctional system for providing a wide range of in

patient and outpatient psychiatric services in secure settings. 

This realignment of responsibility for providing psy

chiatric services to those in correctional facilities makes 

it possible to undertake a reassessment of the purpose and 

uses of the insanity defense with an understanding of the 
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real alternatives available to provide the necessary treat

ment to those requiring it. 

The professional criticism and the public condemnation 

of the insanity defense is widespread. The disrepute into 

which the insanity defense appears to be falling has profound 

impact upon both the criminal justice system and the mental 

health system. The invocation of the defense in sensational 

cases not only enrages the public mind by raising the pros

pect of acquittal of the offender, but sows the seeds that 

generate a pervasive perception of mental illness and dan

gerousness as synonymous. This perception is manifested in 

and at least partly responsible for the vociferous opposition 

heard in some quart~rs to care of the mentally ill in the 

community. With the mental hygiene systems facing critical 

choices in the implem~ntation of their objectives of seeking 

the care of the mentally disabled in the least restrictive 

environment, the impact of such a perception cannot be 

underestimated. 

This study by the Department of Mental Hygiene of the 

use of the insanity defense is the first in-depth examination 

undertaken since the revision of the law in 1965. The 

examination and analysis of the cases in which the plea of 

insanity was successfully invoked over a ten-year period is 

unprecedented in this state. The thoughtful conclusions of 

r 
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the participants in this report are entitled to the most 

serious consideration by the executive, legislative and 

judicial branches of government and by professionals in the 

criminal justice and mental hygiene fields. 

Albany, New York 
February 17, 1978 

JAMES A. PREVOST, M.D. 
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THE INSANITY DEFENSE IN NEW YORK 

SUMMARY 

A. Background 

At Governor Carey's request, the Department of Mental 
Hygiene has prepared this report and recommendations con
cerning the mentally abnormal adult criminal offender. 

His request comes at a time of widespread professional 
and public perception that the legal defense of insanity in 
criminal proceedings ensures neither adequate care for the 
offender nor adequate protection to the public. 

Specifically, the Governor has directed the Department 
to consider whether· there is a justifiable need for continu
ing a legal defense of insanity in this State; and should 
change be desirable, to prepare alternative proposals which 
are fair to the offender and adequate to serve the public 
interest. 

The Department has surveyed the use of the defen~e in 
this State during the last ten years focusing upon the types 
of crimes involved, the characteristics of the defendants 
and victims and the hospitalization and release practices of 
the Department. In collaboration with the Division of 
Criminal Justice Services, the views of trial judges, dis
trict attorneys and defense attorneys have been obtained. 

B. Conclusions 

From the following pages, several conclusions may 
readily be drawn concerning the continuing viability of an 
insanity defense in this State. 

Legal Perspectives on the Defense 

. An insanity defense is not required constitu
tionally to be maintained. 

. The state has "wide freedom to determine the 
extent to which moral culpability should be a 
prerequisite to conviction of a crime." Powell v. 
Tex~, 392 U.S. 514, (1968) (Black, J., concurring). 
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Use of the Defense 

• During the last ten years, successful use of the 
defense has increased markedly from fifty~three 
(53) cases during the first five years to two 
hundred and twenty-five (225) cases during the 
last five years. 

• The defense is not uniformly applied throughout 
this state. 

• The defense has tended to be used as a guilt 
avoidance device for certain empathetic segments 
of the population. 

• The legal standards for use of the defense may not 
be deciding factors in its successful use. 

Percepti·;)ns of the Defense 

· Legal professionals found problems with the defense 
in terms of poor statutory definitions, vagueness, 
uneven application, lack of understanding by 
juries and the public, and superficial and incom
petent psychiatric testimony. 

• Legal professionals felt that the defense should 
be modified by removing the ambiguity and vagueness 
of psychiatric testimony in the determination of 
guilt or innocence. 

· Legal professionals felt that treatment of acquittees 
within a correctional setting was preferred to 
psychiatric hospitalization. 

Reassessment of the Defense 

· The defense rests upon the legally dubious premise 
that the medical specialty of psychiatry can 
answer the question of the capacity of the defendant 
to understand the nature of his act or to evaluate 
whether at the time of its commission he was 
capable of distinguishing "right" from "wrong". 

• Earmmay b~ done to the rule of law through the 
use of an insanity defense, with its implied 
permissiveness for violent and other crimes com
mitted. 

r 
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• Public determination of guilt may do much to 
sustain the faith of citizens at large in the 
rectitude and equity which should exist in all 
social bodies in their efforts to sustain justice 
under law. 

• By abrogation of the defense, an individual would 
not be a candidate for automatic placement in a 
psychiatric hospital, a disposition which can 
be -- and often is -- inappropriate not only for 
custodial but also for tnerapeutic reasons. 

• The use of the defense in highly publicized 
criminal cases can foster an impression that all 
mentally ill individuals are dangerous, thus 
significantly inhibiting community acceptance of a 
policy of providing care and treatment of persons 
suffering from mental illness -- who are neither 
violent nor dangerous -- in surroundings less 
restrictive than secure facilities. 

Impact of the Defense 

• Psychiatric participation in the determination of 
legal guilt or innocence is premised upon false 
assumptions of psychiatric expertise in what are 
essentially legal, moral and social judgments. 

• Continued placement of individuals in psychiatric 
hospitals has become undesirable due to the changing 
nature of our psychiatric hospitals, the type of 
offenders being placed and the difficulties of 
articulating psychiatric standards for release. 

• Capacity for treating such individuals within 
correctional settings renders continued placement 
within psychiatric hospitals not only undesirable, 
but unnecessary. 

C. Recommendations 

In this report, we have examined the need for continu
ing the insanity defense, have considered optional approaches, 
and recommend for adoption a rule of diminished capacity 
under which evidence of abnormal mental condition would be 
admissible to affect the degree of crime for which an accused 
could be convicted. Specifically, those offenses requiring 
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intent or knowledge could be reduced to lesser included 
offenses requiring only recklessness or criminal negligence. 

Additionally, a psychiatrist would be limited to tes
timonial and documentary eviderice of an accused's capacity 
for culpable conduct. For example, where knowledge is a re
quired culpable mental state, the psychiatrist would be 
permitted 

to describe the defendant's mental condition and 
symptoms, his pathological beliefs and motivations, 
if he was thus afflicted, and to explain how these 
influenced or could have influenced his behavior, 
particularly his mental capacity knowingly to 
[commit the crime charged] •.•. 

Rhodes v. United States, 
282 F.2d 59, 62 (4th Gir. 
1960) 

No longer vlOuld he be permitted to address the issues of 
complete exculpation or forced to assume the role of post
acquittal custodian. 

While abolishing mental disease or defect as a complete 
defense, recognition would still be given to higher degrees 
of culpability affected by the presence of abnormal mental 
condition. The result would entail conviction and pro
cessing in the correctional system for serious offenders, 
and acquittal -- perhaps civil commitment -- for minor 
offenders. Convictions would be for lesser included criminal 
offenses not requiring an accused to have acted either 
intentionally or knowingly. The sentencing court would then 
take the present mental condition of the offender into 
account in determining an appropriate disposition, viz., 
conditional discharge, probation or penal confinement. 

Critical to our consensus that change is necessary is 
the fact that we now have in place the most advanced model 
for mental health treatment in prisons in the United States. 

Thus it is no longer necessary to utilize a defense of 
insanity as "a device for triggering indeterminate restraint." 
J. Goldstein and J. Katz, "Abolish 'The Insanity Defense' -
Why Not?lI, 72 Yale L.J. 852, 858 (1963). 
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The effect of these recommendations would be to recog
nize the Department of Correctional Services as the primary 
control agency, to avoid dysfunctional psychiatric involve
ment in adjudicative and dispositional processes and to 
ensure that the fate of those found dangerous to society be 
determined by the proper agencies and the judiciary. 

Presently, the defense is a device for diversion into 
the mental health treatment system. As such, it is not only 
inappropriate; but, with our capacity to provide treatment 
within a correctional context, unnecessary. 

LAWRENCE C. KOLE, M.D. 

WILLIAM A. CARNAHAN, LL.M. 

HENRY J. STEADMAN, Ph. D. 

JOHN B. WRIGHT, D.P.M. 
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Chapter 1 

Legal Perspectives on the 
Insanity Defense 

William A. Carnahan 

I understand by responsibility nothing more than 
actual liability to legal punishment. It is 
common to discuss this subject as if the law 
itself depended upon the result of discussions as 
to the freedom of the will~ the origin of moral 
distinctions~ and the nature of conscience. Such 
discussions cannot be aZtogether avoided~ but in 
legaZ inquiries they ought to be noticed principally 
in order to show that the law does not really 
depend upon them. 

Stephen~ 2 ~ History ~ 
the Criminal Law ~ 
England 96 (1885). 

Introduction 

A primary purpose of substantive criminal law is to 

list those types of activities whose occurrence may entail a 

penalty.l For a host of reasons, most crimes require the 

presence not only of proscribed conduct, but also of a 

specified "accompanying mental state." 2 

Under a label of what might be called "excusing con

ditions,»3 this chapter will discuss such conditions as 

voluntary conduct, culpable mental states, intoxication, and 

mental disease or defect as each may affect, diminish, or 

preclude an individual's liability to punishment under the 

criminal law. 4 
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A. Voluntary Conduct 

In New York, an essential minimal element of every 

criminal act is "the performance by a person of conduct 

which includes a voluntary act or the omission to perform an 

act which he is physically capable of performing."S This 

threshold requirement is of fairly modern origin. Professor 

Hart attributes it to a doctrine 

concerning criminal responsibility, which has 
descended from the philosophy of conduct of the 
eighteenth century, through Austin, to modern 
English writers on the criminal law. This is the 
doctrine that, besides the elements of knowledge 
of circumstances and foresight of consequences, in 
terms of which many writers define mens rea, there 
is another "mental" or at least psychological 
element which is required for responsibility: the 
accused's "conduct" (including his omissions where 
these are criminally punishable) must, gO it is 
said, be voluntary and not involuntary. 

It cannot be noted too strongly that voluntary conduct 

requirements are not concerned with either acts in the 

nature of psychic compulsion or those in the nature of 

duress. What is required is a complete absence of an 

opportunity for conscious choice. Examples of involuntary 

acts include "reflex aC'Lions, bodily movements during un

consciousness, hypnosis, epileptic fugue and the like •..• u7 

As Professor Goldstein has commented, a defense of 

involuntary conduct "permits the insanity defense to be 

circumvented and the mentally ill offender to win his release" 

since n[t]he insanity defense has ordinarily been regarded 
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as inapplicable either because there was some doubt whether 

the conditions qualified as 'mental disease' or 'mental 

defect' or because the absence of a 'voluntary' act or a 

'conscious' act kept the insanity issue from arising. 118 

B. Culpable Mental States 

The m~aning of the term "mens rea lt is a constant source 

of confusion. Often it is equated with either "moral guilt" 

or thought of as a particular state of mind required to 

criminalize any activity. In fact, mens rea is nothing more 

than a statutorily required particular mental state, if any, 

required to make criminal a particular activity: 

It is frequently though ignorantly supposed to 
mean that there cannot be such a thing as legal 
guilt where there is no moral guilt, which is 
obviously un'true, as there is always a possibility 
of a conflict between law and morals. 

It also suggests the notion that there is some 
state of mind called a "mens rea," the absence of 
which, on any particular occasion, deprives what 
would otherwise be a crime of its criminal char
acter. This is also untrue. There is no one such 
state of mind, as anyone may con~ince himself by 
considering the definitions of dissimilar crimes. 
A pointsman falls asleep, and thereby causes a 
railway accident and the death of a passenger: he 
is guilty of manslaughter. He deliberately and by 
elaborate devices produces the same result: he is 
guilty of murder. If in each case there is a 
"mens rea", as the maxim seems to imply, "mens 
real! must be a name for two states of mind, not 
merely differing from but opposed to each other, 
for what two states of mind can resemble each 
other less than indolence and an active desire to 
kill? 

The truth is that the maxim about "mens rea" means 
no more than that the definition of all or nearly 
all crimes contains not only an outward and visible 
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element, but a mental element, varying according 
to the different nature of different crimes. 
Thus, in reference to murder, the "mens rea" is 
any state of mind which comes within the descrip
tion of malice aforethought. In ~eference to 
theft the "mens rea" is an intention to deprive 
the owner of his property permanently, fraudently, 
and without claim of right. In re'i;QrenCe to 
forgery the "mens rea" is anything which can be 
described as an intent to defraud. Hence the only 
means of arriving at a full comprehension of the 
expression "mens rea" is by a detailed examination 
of the definitions of particular crimes, and 
therefore the expression itself is unmeaning. 9 

Constitutionally, the United States Supreme Court has 

not resolved the question of whether a doctrine of mens rea 

is required. 

[T]his Court has never articulated a general 
constitutional doctrine of mens rea. 

We cannot cast aside the centuries-long evolution 
of the collection of interlocking and overlapping 
concepts which the common law has utilized to 
assess the moral accountability of an individual 
for his antisocial deeds. The doctrines of actus 
~, mens rea, insanity, mistake, justification, 
and duress have historically provided the tools 
for a constantly shifting adjustment of the tension 
between the evolving aims of the criminal law and 
changing religious, moral, philosophical, and 
medical views of the nature of man. This process 
of adjustment has always been thought to be the 
province of the States. 

[F]ormulating a constitutional rule would reduce, 
if not eliminate, that fruitful experimentation, 
and freeze the developing productive dialogue 
between law and psychiatry into a rigid constitu
tional mold. It is simply not yet the time to 
write the Constitutional formulas cast in terms 
whose meaning, let alone relevance, is not yet 
clear either to doctors or to lawyers. lO 
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Presently, criminal liability may be imposed regardless of 

knowledge or scienter. ll While mere status, such as that of 

being a narcotic addict, may not be criminalized,12 an 

addict's activity, such as being publicly intoxicated, may 

be criminalized. 13 

In New York, particular crimes may require conduct to 

be performed "intentionally", "knowingly", "recklessly", or 

with "criminal negligence". If so, the crime is one requiring 

a "particular culpable mental state" or mens~. If all 

that is required is the performance of the conduct or actus 

~, the crime is one of the strict liability.14 

1. Intentionally 

In New York, "[a] person acts intentionally with respect 

to a result or to conduct described by a statute defining an 

offense when his conscious objective is to cause such result 

or to engage in such conduct. "IS 

In discussing the historical preference for intentional 

conduct as a basis for criminal liability, Mr. Justice 

Jackson has observed: 

Crime as a compound concept, generally constituted 
only from concurrence of an evil-meaning mind with 
an evil-doing hand, was congenial to an intense 
individualism and took deep and early root in 
American soil. As the states codified the common 
law of crimes, even if their enactments ~vere 
silent on the subject, their courts assumed that 
the omission did not signify disapproval of the 
principle but merely recognized that intent ~as so 
inherent in the idea of the offense that it required 
no statutory affirmation. Courts, with little 
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hesitation or division, found an implication of 
the requirement as to offenses that were taken 
over from the common law. The unanimity with 
which they have adhered to the central thought 
that wrongdoing must be conscious to be criminal 
is emphasized by the variety, disparity and con
fusion of their definitions of the requisite but 
elusive mental element. However, courts of various 
jurisdictions, and for the purposes of different 
offenses, have devised working formulae, if not 
scientific ones, for the instruction of juries 
around such terms as "felonious intent", "criminal 
intent", "malice aforethought", "guilty knowledge", 
"fraudulent intent", "willfulness", "scienter", to 
denote guilty knowledge or "mens rea", to signify 
an evil purpose or mental culpability. By use or 
combination of these various tokens, they have 
sought to protect those who are not blameworthy in 
mi~d fr~~ conviction of infamous common-law 
crJ.mes. 

Minimally, intentional conduct requires conscious activity, 

the design of which, is to cause the proscribed act or 

omission. 

2. Knowingly 

In New York, II [a] person acts knowingly with respect to 

conduct or to a circumstance described by a statute defining 

an offense when he is aware that his conduct is of such 

t h t h · . ,,17 na ure or t a suc Clrcumstance eXlsts. 

Knowledge is distinguished from intent in that the 

latter mental state encompasses the result obtained. Pro-

fessor Weinreb offers this example: 

In some situations, however, it seems reasonable 
that the law should distinguish between a man who 
wills that a particular act or result take place 
and another who is merely ~'lilling that it should 
take place. The distinction is drawn between the 
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main direction of a man's conduct and the (anti
cipated) side effects of his conduct. For example, 
a man might intentionally blow up the grocery 
store next to the Post Office, with knowledge that 
the Post Office will be blown up as well. A 
category of conduct in which a person engages 
knowingly is warranted not only to allow a dis
tinction between purposeful and knowing conduct 
but also because in most cases it will be suffi
cient for liability that the person engaged in 
prohibitive conduct knowingly, whether or not it 
was his purpose to do so.18 

Thus to act knowingly requires conscious activity, the 

natural or probable effect of which is the occurrence of the 

proscribed act or omission. 

The distinction between acting "intentionally" and 

acting "knowingly" is that the first "entails a conscious 

desire to cause a particular result by one's conduct and the 

second an awareness that the result 'is practically certain' 

to follow from that conduct .••. "19 

3. Recklessly 

In New York, II [a] person acts recklessly with respect 

to a result or to a circumstance described by a statute 

defining an offense when he is aware of and consciously 

disregards a substantial and unjustifiable risk that such 

result will occur or that such circumstance exists."20 

~~ ... ~ ... :-: 
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To act recklessly involves "conscious risk creation": 

A broader discrimination is perceived between 
acting either [intentionally] or knowingly and 
acting recklessly. As we use the te~m, reckless
ness involves conscious risk creation. It re
sembles acting knowingly in that a state of aware
ness is involved but the awareness is of risk, 
that is of probability rather than certainty; the 
matter is contingent from the actor's point of 
view. Whether the risk relates to the nature of 
the actor's conduct or to the existence of the 
requisite attendant circumstances or to the result 
that may ensue is immaterial; the concept is the 
same. The draft requires, however, that the risk 
thus consciously disregarded by the actor be 
"substantial" and "unjustifiable"; even substantial 
risks may be created without recklessness when the 
actor seeks to serve a proper purpose, as when a 
surgeon performs an operation which he knows is 
very likely to be fatal but reasonably thinks the 
patient has no other, safer chance .... 2l 

4. Cr~minal Negligence 

In New York, "raJ person acts with criminal negligence 

with respect to a result or to a circumstance described by a 

statute defining an offense when he fails to perceive a sub-

stantial and unjustifiable risk that such result will occur 

or that such circumstance exists."22 

This fourth term of statutory culpability is distin-

guished from acting either intentionally, knowingly or 

recklessly in that these latter culpable mental states require 

a state of awareness on the part of the actor: 

The criminally negligent offender, on the other 
hand, is not aware of the r~sk created and, hence, 
cannot be guilty of consciously disregarding it. 
His liability stems from a culpable failure to 
perceive the "risk. His culpability, though obvi
ously less than that of the reckless offender, is 
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appreciably greater than that required for ordinary 
civil negligence by virtue of the "substantial and 
unjustifiable" character of the risk involved and 
the factor of "gross deviation" from the ordinary 
standard of care. 23 

Contrary to popular belief, motive is not an essential 

element of criminal activity. Nor is motive synonymous with 

"intent". Motive may be characterized simply as "an induce-

ment, or that which leads or tempts the mind to indulge the 

criminal act.,,24 However, if relevant, a particular motive 

may be admissible on the question of presence or absence of 

a probability that the accused did the a~t.25 Motives 

cannot be incorporated into themes of culpable mental states 

because of their infinite variety.26 

c. Intoxication 

In New York, e~idence that an accused was intoxicated 

at the time he engaged in prohibited conduct may affect the 

degree of crime for which he can be convicted. 27 Speci-

fically, where either intent or knowledge is an essential 

element of the crime charged, evidence of self-induced 

intoxication may be used in denial of that element. Should 

the effect of such evidence produce a reasonable doubt in 

the mind of the trier of fact as to the element in question, 

the result would be a finding of guilt as to a lesser in-

eluded offense not requiring such intent or knowledge. For 



-22-

policy reasons, evidence of voluntary intoxication would not 

28 preclude a finding that the accused acted recklessly. 

D. The Insanity Defense 

1. Historical Overview 

~arly in January 1843, Daniel M'Naghten, beset by long 

standing delusions of a Tory conspiracy, mistakenly shot 

Edward Drummond, private secretary to his intended victim, 

Sir Robert Peel, the Home Secretary of England. M'Naghten 

was acquitted by reason of insanity upon, in part, this 

cha~ge to the jury: 

The question to be determined is whether at the 
time the act in question was committed the prisoner 
had or had not the use of his understanding so as 
to know that he was doing a wrong or wicked act. 29 

M'Naghten's acquittal produced a hostile public opinion. 

The House of Lords sought an advisory opinion from the 

judiciary concerning the extent to which "insanity" relieved 

an individual from criminal liability. In response, the 

judiciary elaborated the now famous M'Naghten or right-wrong 

rule: 

[E]very ma.n is pr':::Dumed to be sane, and to possess 
a sufficient degree of reason to be responsible 
for his crimes until the contrary be proved to 
their satisfaction, and that to establish a defence 
on the ground of insanity, it must be clearly 
proved that, at the time of the commitcing of the 
act, the party accused was labouring under such a 
defect of reason, from disease of the mind, as not 
to know the nature and quality of the act he was 
doing, or, if he did know it~ that he did not know 
he was doing what was wrong. jO 
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This rule embraced an offender who lacked understanding. 

But what about the delusional M'Naghten? The judiciary re-

sponded as follows: 

[T]he answer must, of course, depend on the 
nature of the delusion, but, making the same 
assumption as we did before, namely, that he 
labours under such partial delusion only, and is 
not in other respects insane, we think he must be 
considered in the same situation as to responsi
bility as if the facts with respect to which the 
delusion exists were real. For example, if under 
the influence of his delusion he supposes another 
man to be in the act of attempting to take away 
his life, and he kills that man, as he supposes, 
in self-defence, he would be exempt from punishment. 
If his delusion was that the deceased had inflicted 
a serious injury to his character and fortune, and 
he killed him in revenge for such supposed injury, 
he would be liable to punishment. 3l 

In essence, a delusional offender could clqim excuse from 

criminal liability under a judicially created rule of 

mistake of fact. 

2. The Rule in New York 

Prior to 1965, New York steadfastly adhered to the 

M'Naghten rule. 32 Presently, criminal responsibility may be 

negated by mental disease or defect which results in a lack 

of sUbstantial capacity to know or appreciate either the 

nature or consequences or wrongfulness of one's conduct. 33 

By judicial decision, the delusional defendant may seek to 

absolve himself from crim~nal liability due to a mistake of 

fact. 34 

While statutorily recognizing cognitive impairment and 

judicially allowing delusional impairment, New York has 
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never permitted volitional impairment as a ground for acquit

tal under en insanity def~nse.35 Thus, an accused may not 

successfully assert that through mental disease or defect 

he is "incapable of conforming his conduct to the require

ments of law. ,,36 

Since lack of criminal responsibility due to mental 

disease or defect is statuorily classified as a "defense", 

the burden of persuasion rests upon the prosecution to prove 

criminal responsibility beyond a reasonable doubt. 37 

3. Notice Required 

Formal notice is required by an accused of an intent to 

rely upon the defense. 38 Upon receiving such notice, the 

prosecution is entitled to move for a pre-trial psychiatric 

examination of the accused. 39 

4. Prosecutorial Pre-Trial Psychiatric Examination 

The assertion of the defense results in the waiver of a 

privilege against self-incrimination relative to a prosecu

torial pretrial psychiatric examination. 40 The effect of 

this waiver is to allow a psychiatrist to elicit verbal and 

nonverbal responses bearing upon "the facts which formulate 

the basis of his medical opinion on the question of sanity.,,4l 

5. Psychiatric Trial Testimony 

Where the defense is asserted, an examining psychiatrist 

must be 
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permitted to make a statement as to the nature of 
the examination, the diagnosis of the mental 
condition of the defendant and his opinion as to 
the extent, if any, to which the capacity of the 
defendant to know or appreciate the nature and 
consequence of such conduct, or its wrongfulness, 
was impaired as a result of mental disease or 
defect at that time. 42 

Additionally, he 

must be permitted to make any explanation reason
ably serving to clarify his diagnosis and opinion, 
and may be cross-examined as to any matter bearing 
on his competency or credibility or the validity 
of his diagnosis or opinion. 43 

6. The Nature of the Verdict 

The defense is ~ui generis in that it is the only 

defense to which the jury must refer as a basis for acquit

tal. 44 One explanation is that, in reality, the defense is 

not an exculpatory vehicle but rather a "device for triggering 

indeterminate restraint".45 

[T]he insanity defense is not designed, as is the 
defense of self-defense, to define an exception to 
criminal liability, but rather to define for 
sanction an exception from among those who would 
be free of liability. It is as if the insanity 
defense were prompted by an affirmative answer to 
the silently posed question: IIDoes ~ ~ or 
any essential element of an offense exclude from 
liability a group of persons whom the community 
wishes to restrain?" If the suggested relationship 
between mens rea and "insanity" means that "in
sanity" precludes proof beyond doubt of ~~ 
then the "defense" is designed to authorize the 
holding of persons who have committed no crime. 
So conceived, the problem really facing the crimi
nal process has been how to obtain authority to 
sanction the "insane" who would be excluded from 
liability by an overall application of the general 
principles of the criminal law. 
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Furthermore, even if the relationship between 
insanity and "~ rea" is rejected, this same 
purpose re-emerges when we try to understand why 
the consequences of this defense, unlike other 
defenses, is restraint, not release. Even though 
each of the elements of an offense may be estab
lished, release will follow acquittal or dismissal 
if, for example, entrapment, self-defense, or the 
statute of limitations are successfully pleaded. 
Assuming, then, that all elements of an offense 
are to be established before the insanity defense 
becomes operative, the question remains: "Why 
restrain rather than release?" Restraint cannot 
be attributed to potential "dangerousness" asso
ciated with the crime charged, no matter how 
serious"for that kind of "dangerousness" is 
characteristic of defendants whose defenses pre
vail. The crucial variable leading to restraint 
seems to be "insanity at the time of the offense", 
i.e., a fear of danger seen in the combination of 
"mental sickness" and "crime". 

That mandatory commit'LJent, not release, generally 
follows the insanity defense becomes then particu
larly striking since, to the extent "insanity at 
the time of offense" is related to "mental health 
at the time of acquittal", the state is authorized 
to select from the mentally ill those who require 
civil restraint for custody and care. Thus the 
insanity defense is not a defense, it is a device 
for triggering indeterminate restraint. 46 

In essence, the verdict is not concerned with the 

present mental condition of a defendant, but merely reflects 

a reasonable doubt on the part of the trier of fact as to 

whether an accused had the requisite capacity for criminal 

responsibility at the time of the alleged criminal act. 47 

Indeed, a jury may not be told of the dispositional effect 

of such a verdict. 48 
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7. Post-Verdict Confinement and Release 

If an accused pleads not guilty by reason of mental 

disease or defect, and is acquitted by special verdict, the 

court must order a period of post-acquittal temporary obser

vational detention under the custody of the Commissioner of 

Mental Hygiene in a department facility.49 The constitu

tionality of such detention has been upheld. 50 

When the Commissioner of Mental Hygiene determines that 

a mentally ill or mentally retarded patient may be discharged 

or conditionally released from custody "without danger to 

himself or othersll, the Commissioner must apply for such 

discharge or conditional release to the committing court. 5l 

Should the court be satisfied that discharge or conditional 

release is warranted, it may so order. If not, a prompt 

hearing is necessary to determine whether the patient "may 

safely be discharged or released".52 A feature of condi

tional release is a five-year quasi-probationary status. 

During this time, the patient may be recommitted for "the 

safety of [himself] or the safety of others".53 

Should the Commissioner fail to apply for discharge or 

conditional release, the patient may apply for his release. 54 

In such an instance, the patient must convince the court of 

his eligibility for release by a fair preponderance of the 

evidence. 55 Since the patient has in fact been acquitted of 
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the crime charged, albeit by special verdict, he is a civilly 

committed patient, and, as such, may only be transferred to 

an appropriate institution in the Department of Mental 

. 56 Hyglene. 

Despite the admissibility of psychiatric testimony 

predicting future likelihood of dangerousness 57 there is no 

scientifically reliable or valid evidence of a clinical or 

statistical ability in psychiatry to predict a particular 

person's future dangerous behavior. 58 

E. Diminished Capacity 

Whether viewed as a doctrine of substantive law or as a 

rule of evidence, an issue of diminished capacity arises 

whenever the evidence might raise a reasonable doubt whether 

an accused, by reason of mental disease or defect, lacked a 

particular mental state required for the crime charged. 

This doctrine has also been referred to as one of "diminished 

responsibility": 

Some of the cases following this doctrine use the 
term "diminished responsibility", but we prefer 
the example of the cases that avoid this term. . 
., for its convenience is outweighed by its 
confusion: Our doctrine has nothing to do with 
"diminishing" responsibility of a defendant because 
of his impaired mental condition, but rather with 
determining whether the defendant has the mental 
state that must be proved as to all defendants. 

Procedurally, the issue of abnormal mental condi
tion negativing a person's intent may arise in 
different ways: For example, the defendant may 
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offer evidence of mental condition not qualifying 
as mental disease. 59 

Approved by the American Law Institute,60 diminished capacity 

has been judicially recognized in New York. In People ~ 

Colavecchio,6l the Appellate Division, in reversing a larceny 

conviction, expressly approved the admissibility of psy

chiatric testimony 

not for the purpose of exempting defendant from 
criminal responsibility under the insanity test, 
but as bearing upon the question of whether he 
possessed, at the time he committed the act, the 
necessary criminal intent proof of which was 
required to convict under the first count of the 
indictment. 

With regard to framing, the questions of diminished 

capacity, one United States Court of Appeals stated: 

[t]he proper way would have been to ask the witness 
to describe the defendant's mental condition and 
symptoms, his pathological beliefs and motivations, 
if he was thus afflicted, and to explain how these 
influenced or could have influenced his behavior, 
particularly his mental capacity knowingly to 
[commit the crime charged] .•.• 62 

Conclusion 

New York has adopted voluntary conduct as the touchstone 

of criminal liability, degrees of culpability as mitigating 

factors in criminal conduct and an insanity defense to deal 

with situations of cognitive and delusional impairment due 

to mental disease or defect. Thus, the insanity defense is 
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but one of a variety of "excusing conditions" of the criminal 

law. 

In directing this project, Governor Carey has directed 

the Department of Mental Hygiene "to consider the needs for 

limits on a lega~ defense of insanity."63 The thrust of 

this chapter is that New York itself may address a need for 

change since - as the late Mr. Justice Black has expressed -

the states have "wide freed'om to determine the extent to 

Which moral culpability should be a prerequisite to convic

tion of a crime. "64 
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Chapter 2 

The Use of the Insanity Defense 

Henry J. Steadman, Ph. D. 
Richard A. Pasewark, Ph. D. 

Mark L. Pantle, M.A. 

Introduction 

A recurring problem in developing rational social 

policy in any area is the decision-maker's lack of access to 

relevant information. 

Prior to the collection of these data, there were few 

areas where the scarcity of solid research had been a more 

significant problem than in legal and psychiatric discussions 

of the insanity defense. Legal tracts and psychiatric 

polemics abound, but solid empirical facts about the use of 

the insanity defense and the results of acquittal are rare. 

In order that our current endeavor to develop an in-

formed revision of New York's statutes dealing with the 

insanity defense might avoid this common flaw, a study was 

undertaken by DMH's Special Projects Research Unit under the 

supervision of Dr. Richard Pasewark of the University of 

Wyoming in collaboration with Dr. Henry Steadman, Director 

of SPRUe The project compiled a comprehensive picture of 

all defendants acquitted by reason of insanity during the 
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last five years of the Code of Criminal Procedure (CCP) and 

the first five years of the Criminal Procedure Law (CPL). 

with this information, New York now has in its possession 

the most comprehensive picture of insanity acquittals of any 

state in the united States. 

In compiling such information about the actual insanity 

acquittals in New York between 1965-1971 and 1971-1976, a 

number of trends were clear: 

• Insanity acquittals have increased dramatically 
from 53 in the first six years to 225 in the 
second period of five years. 

· Murder is the most frequent acquittal charge in 
both time periods constituting slightly more than 
half of all insanity acquittals. 

· There is remarkable consistency in the character
istics of aquitted defendants and their victims in 
both periods. 

· NGRI (not guitly by reason of insanity) acquittees 
were older, more often white and more often female 
than comparable prison populations. 

· Victims in all offense categories were almost 
always family, friends, neighbors and co-workers. 

· Of the 278 acquitted defendants, 113 (41 percent) 
were released through June 30, 1976. 

· The average length of stay in DMH facilities for 
all defendants released was 369 days. 

· The estimated average length of stay for the 145 
defendants residing in DMH facilities on June 30, 
1976 was 962 (2-1/2 years). For the seven defen
dants still active from the first five year period, 
the average hospitalization period was 10 years. 

· Of the 113 released defendants, one subsequently 
committed murder. The victims were his aunt and 
uncle, with whom he lived. 
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The format of this chapter will be to describe the 53 

persons acquitted between April 1, 1965 and August 30, 1971 

and the 225 persons acquitted between September 1, 1971 and 

June 30, 1976 in terms of seven major dimensions: (1) 

demographic characteristics; (2) prior hospitalizations; (3) 

prior arrests; (4) offenses on which they were acquitted; 

(5) victims of the acquitted offenses; (6) course of"hos

pitalizations after acquittal; and (7) in the 1965-1971 

group, their criminal activity and hospitalization after 

release. After we ~ave examined each of the two study 

groups individually, some of the trends in insanity acquit

tals over the past decade will be discussed. 

The data for both acquittal groups were compiled through 

the cooperation of the New York State Departments of Mental 

Hygiene, Correctional Services and Criminal Justice Services. 

This effort exemplifies the type of project whose importance 

cuts across the responsibilities of multiple state agencies 

and demonstrates how their cooperation can lead to research 

that contributes significantly to policy decisions affecting 

all agencies involved. 



-40-

A. Insanity Acquittals 1965-1971 

From April 1, 1965 to August 30, 1971, 53 persons were 

found NGRI in New York courts. This is substantially at 

odds with the figure of 11 persons found NGRI during the 

decade of the 1960's reported by Foster and then quoted by 

1 
stone. That such a large error could be made and subse-

quently reported in the professional literature is indica

tive of the inconsistent and incomplete records kept on the 

acquittals prior to the current research. 

Unfortunately, since New York allows the NGRI defense 

to be interposed at any point in a criminal trial, it was 

not possible to determine the frequency with which NGRI 

pleas were entered. Such determination would require ex-

amining transcripts of all criminal cases in New York, a 

task beyond the resources of the investigators. 

1. Demographic Characteristics 

Of the 53 NGRI subjects, 43 (81%) were male and 10 

(18%) female. Despite the limited number of women, females 

are over-represented in the NGRI population, for during the 

same time period 95% of the persons admitted to the state's 

correctional facilities were male and 5% female. 

For both males and females, predominately more whites 

appear in the NGRI group than in the prison admission group. 

In the case of men, 65% of the NGRI group are white, 30% are 
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black, and 5% are Puerto Rican, while the respective per

centages for the prison group were 35%, 50%, and 15%. For 

females, 80% of the NGRI's are white and 20% black, while 

the corrections population comprises 36% whites, 54% black, 

and 10% Puerto Ricans. 

Also in sharp contrast to prison admissions, NGRI sub

jects represent an older population, with an age range of 

19-67 years. For males, the mean age of NGRI's was 33, 

while the mean age for the male corrections group was 26. 

Although 49% of the male NGRI cases were above 30 years old 

and 28% over 40, only 26% of the incarcerated population 

were over 30 and 9% over 40. For the women NGRI's, the 

average age was 37. For female prisoners, mean age was 27. 

Thus, on all three demographic characteristics examined, the 

NGRI subjects were significantly d~fferent from the correc

tions groupo 

2. Prior Hospitalizations 

Of the 53 NGRI cases, 19 (36%) had prior psychiatric 

hospitalizations in facilities operated by New York State. 

Thirteen were known to have been hospitalized exclusively 

under civil procedures - ten subjects on three occasions; 

two on two occasions; and one on three occasions. Two 

individuals were hospitalized once under a criminal procedure 

while one subject haa been hospitalized under both a criminal 
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and civil commitment. Three other subjects had also been 

hospitalized on a single occasion, but the type of hospi

talization was unknown. In all, the 19 subjects hospitalized 

had accumulated a total of 26 admissions: 18 civil, 3 

criminal, and 5 of unknown type. Among males, 17 (40%) had 

been hospitalized for a total of 23 admissions: 17 civil, 3 

criminal, and 4 unknown type. Two (21%) of the females had 

a total of two hospitalizations--one under civil and one 

under criminal procedures. 

3. Prior Arrests 

Of the 53 males, 18 had at least one apprehension by 

police previous to the crime of concern. These varied from 

nine individuals with one arrest to one subject with nine 

arrests. The number of arrests for these 18 subjects totaled 

44. Fourteen (32%) of the arrests were for crimes against 

the person; 41% were property offenses; 11% were victimless 

crimes; 5% were drug offenses; and 11% were for unspecified 

misdemeanors or violations. One female had a prior arrest, 

and her alleged offense was arson. 

Of the 43 men, only two had served previous terms of 

imprisonment. One had been convicted of assault and the 

other of petit larceny. No female had prior incarcerations. 

" 
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4. Target Crimes 

The data reported in Table 1 indicate the most serious 

crime for which NGRI subjects were tried and.the one which 

resulted in their acquittal by reason of insanity. Crimes 

against the person constituted the largest offense category 

for both men (86%) and women (90%). Of the 43 males, 23 

(54%) were tried for some type of homicide; 10 (23%) for 

assault; two (5%) for robbery; one (2%) for rape; and one 

(2%) for resisting arrest. Property crimes accounted for 

12% of the charges against males. Eight of the ten women 

were tried for homicide, one for robbery, and one for pos

session of burglary tools. 
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Table 1 

Offenses for Which NGRI Subjects 1965-1971 Tried 

Males Females Total 

N % N % N % 

Against Person 

Murder 22 51.2 6 60.0 28 52.8 

Manslaughter 1 2.3 2 20.0 3 5.7 

Assault 10 23.3 0 0.0 10 18.9 

Rape 1 2.3 0 0.0 1 1.9 

Robbery 2 4.6 1 10.0 3 5.7 

Resisting Arrest 1 2.3 0 0.0 1 1.9 

Sub-Total 37 86.1 9 90.0 46 86.8 

Against Property 

Burglary 3 7.0 0 0.0 3 5.7 

Forgery 1 2.3 0 0.0 1 1.9 

Arson 1 2.3 0 0.0 1 1.9 

POSSe Burg. Tools 0 0.0 1 10.0 1 1.9 

Sub-Total 5 11.6 1 10.0 6 11. 5 

Drugs 

Selling Cont. 1 2.3 0 0.0 1 1.9 
Substances 

TOTAL 43 100.0 10 100.0 53 100.0 
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5. Victims 

In 43 of the 53 cases, the relationship of the offender 

to the victim was specified in the records. In those cases 

in which the victim, or lack thereof, was identified, 31 

cases (72%) involved persons who were well known to the 

victim. One offense (2%) involved a person known casually 

to the offender, and only 11 cases (26%) involved strangers, 

3 of whom were police officers. So only 26% of all cases 

involved crimes against someone unacquainted with the 

offender. Of those victims known to the patient, members of 

the immediate family composed the largest victim group: 

spouses, 5; children, 6; and parents, 6. 
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Table 2 

Relationship of Victim to 1965-1971 NGRI Subjects 

Male Female Total 

N % N % N % 

Spouse 3 7.0 2 20.0 5 9.4 

Child or Children 2 4.6 4 40.0 6 11. 3 

Parent or Parents 5 11.6 1 10.0 6 11. 3 

In-Law 1 2.3 0 0.0 1 1.9 

Boy or Girl Friend 5 l1.6 1 10.0 6 11. 3 

Acquaintance, Well 
Known 7 16.4 0 0.0 7 13.2 

Acquaintance, Casual 1 2.3 0 0.0 1 1.9 

Stranger 7 16.3 1 10.0 8 15.1 

Police Officer 3 7.0 0 0.0 3 5.7 

No Victim 3 7.0 1 10.0 4 7.6 

Unspecified 6 14.0 0 0.0 6 11. 3 

TOTALS 43 100.0 10 100.0 53 100.0 
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6. County of Trial 

Fifteen of the state's 62 counties produced all 53 

insanity acquittals between 1965 and 1971. Generally, there 

appears to be little relationship between the population of 

a county and the frequency of NGRI verdicts. Considering 

the limited number of cases involved (i.e. t 53), it seemed 

reasonable to anticipate that NGRI cases would be concen

trated in more populated counties. Although it is true that 

most cases occur in counties with larger populations, sur

prising anomalies are noted. Thus, for example, 2 cases 

occurred in both Chen.ango and Sullivan counties with respec

tive populations of 46,368 and 52,580, giving these two 

cotinties the highest rates per 10,000 population, .43 and 

.38. Erie County with a 1970 population of 1,113,491 

persons contributed 16 NGRI cases for a rate of .14. In 

contrast, Bronx County, with a population of 1,471,701, had 

but two NGRI cases for a rate of .01 per 10,000, while 

Suffolk and Westchester Counties, with respective populations 

of 1,124,950 and 894,104, had no successful NGRI cases. 

7. Hospitalization Following Acquittal 

On June 30, 1976, the cutoff date for this research, 

six (11%) of the 53 subjects remained hospitalized; 47 (89%) 

had been released, including three from conditional release 
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status, three from escape sta-tus, and one from unauthorized 

absence status; five (9%) males were on conditional release 

status; one (2%) was on escape status; and one (2%) was 

known to be deceased. 

Total time that the 40 subjects directly discharged had 

remained hospitalized ranged from 6 to 3106 days. Specific 

hospitalization times, by sex and offense category, are 

given in Table 3. For the six males still remaining on an 

in-hospital status, four had been acquitted of murder and 

two of an assault charge. For those acquitted of murder, 

-the total in-hospital stay varied from 1015 to 2698 days. 
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TABLE 3 

Hospitalization Time, in Days, of 1965-1971 Patients Discharged From 

Hospital Commitment (N-46) 

MALES FEMALES 
d 

Days in Hospital Days in Hospital 

No. Range Mean No. Range 

Murder 16 53-3106 10l3.00 6 28-1~98 

Manslaughter 1 - 446.00 1 -

Criminal Negligence 
Homicide - - - 1 -

Robbery 2 6-262 134.00 1 -

Possessing Burglary 
Tools - - - 1 -

Assault 8 89-1033 391. 75 - -

Burglary 3 20-549 249.67 - -

Rape 1 - 42.00 - -
Arson 2 239-1434 836.50 - -
Forgery 1 - 152.00 - -

Selling Drugs 1 - 58.00 - -

Resisting Arrest 1 - 76.00 - -

Mean 

825.83 

92.00 

61.00 

110.00 

191.00 

-
-
-

-
-
-

-

I 

""" \.0 
I 
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Examination of Table 3 reveals a strong relationship 

between the severity of the criminal act and length of 

hospitalization. The released murder acquittees averaged 

1013 days, nearly three years, while those acquitted of 

assault averaged 392 ~ays and the one of forgery 152 days. 

Of course, four acquitted murderers were still hospitalized 

at the end of the research. Although some might be critical 

of the short period of hospitalization of some subjects, 

especially those charged with homicide, the results should 

not prove surprising. if it is remembered that, under the 

philosophy of the NGRI plea, the criterion for release is 

not that of punishment for a criminal act but rather: (1) 

remission of symptomatology associated with .comMission of 

the act; and, (2) certification that the individual is no 

longer dangerous. 

Table 4 also suggests that females found NGRI are dis

charged earlier than males, although the limited number of 

females makes such a generalization not possible at this 

time. 

8. Subsequent Hospitalizations and Arrests 

Of the 30 males discharged, only three were later 

admitted to a state mental hospital. Two males had one sub

sequent civil admission, and one male had two civil admis

sions. Among the ten discharged women, three had subsequent 
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psychiatric hospitalizations, all of a civil nature. Two of 

these females had one subsequent admission each, while one 

underwent six hospitalizations. 

Following release from hospitalization, no females 

incurred an arrest. Eleven of the 30 discharged males were 

apprehended by the police following their discharge. Arrests 

for this group totaled 34 or an average of 3.1 per person. 

Frequency of arrests ranged from four persons with one 

apprehension to a subject with nine post-hospitalization 

arrests. Reasons for arrests varied from a subject charged 

with murder and subsequently convicted in another state, to 

five apprehensions for misdemeanors. Crimes against thE! 

person accounted for 26% of the 34 subsequent arrests: 

murder (1); assault (1); rape (1); robbery (2); endangering 

a child's'welfare (2); and resisting arrest (2). Property 

crimes constituted 35% of the post-hospitalization appre

hensions: burglary (7); grand larceny (2); and possession 

of stolen property (3). Drug charges accounted for 24% of 

the subsequent arrests: possession (7); and selling (1). 

Other misdemeanors contributed 15% of the arrests. 

Of the eleven men arrested, six had also been arrested 

prior to apprehension for the target crime, and, in all, had 

accumulated eight pie-hospital arrests. 
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Table 4 

Subsequent Arrests of Male NGRI Subjects 

N % 

A9:ainst Person 

Murder 1 2.9 

Assault 1 2.9 

Rape 1 2.9 

Robbery 2 5.9 

Endanger Child vlelfare 2 5,9 

Resisting Arrest 2 5.9 

Sub-Total 9 26.4 I 

Against Property 

Burglary 7 20.6 

Grand Larceny, not auto 2 5.9 

Possession Stolen Property 3 8.8 

Sub-Total 12 35.2 

Drugs 

Possession 7 20.6 

Selling 1 2.9 

Sub-Total 8 23.5 

Other Misdemeanors 5 14.7 
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Following hospital release, none of the females and 

three of the males were incarcerated in the state's prison 

system. One male served two sentences for burglary, one was 

imprisoned for robbery, and one for arson. For only one of 

these individuals was the crime for which he was imprisoned 

(robbery) the same as the crime for which he was acquitted 

by reason of insanity. 

B. Insanity Acquittals 1971-1976 

On September 1, 1971, the Criminal Procedure Law went 

into effect. While this revision di<J. not change the criteria 

for an NGRI defense, its sequela in relationship to radically 

revised mandates for the treatment of defendants unfit to 

proceed to trial led to the development of a maximum security 

mental hospital within the DMH system that permitted detention 

different from that possible under the CCP. Thus, Sept~mber 

1, 1971, is an appropriate place to designate a second study 

group, one which reflects current conditions in New York. 

June 30, 1976 was selected as the cutoff date since the 

final data collection was terminated at that ~ime. 

In the nearly five years during which this CPL NGRI 

group was selected, there were 2252 individuals 'who were 

acquitted by reason of insanity in New York. In the last 
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four months of 1971, there were 15 cases; in 1972, 25 cases; 
I 

in 1973, 37 cases; in 1974, 55 cases; in 1975, 61 cases; and 

in the six months studied in 1976, 32 cases. 

1. Demographic Characteristics 

Of the 225 NGRI cases, 196 (87%) were male and 29 (13%) 

female. In contrast, during the period September 1, 1971 to 

December 31, 1975, 96% of admissions to the state adult 

correctional facilities were men and 4% women, again sug-

gesting a possible over-representation of women in the NGRI 

population despite their limited absolute number. 

Blacks constituted 27% (60) of the 225 NGRI cases; 

whites, 65% (146); Puerto Ricans, 5% (12); and other ethnic 

backgrounds, 0.4% (1). In six cases (2.6%), ethnicity was 

unknown. Comparable ethnicity of prison admissions were 56% 

black; 27% white; 16% Puerto Rican; and 0.4% other, indi-

cating an over-representation for Caucasians and an under-

representation of blacks and Puerto Ricans in the NGRI group 

as compared to the prison admission group. 

NGRI subjects ranged from 16-77 years with a mean of 

36. For males, average age was 36 and for females it was 

33. Distribution of age did not differ significantly between 

the sexes. The average age of the prison group was 27. 

Males had a mean age of 27 years and females had a mean age 
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of 33. Thus, the male NGRI group represents a much older 

population than the general criminal population, while the 

ages of the two groups of women are similar. Whereas crimi

nal activity is typically regarded as "a young person's 

game" and a preponderance of persons arrested and convicted 

are in the 15-30 age bracket, 62% of the NGRI group are more 

than 30 years old and 28% are over 40. 

2. Prior Hospitalization 

Among the 196 male patients, 109 (56%) had no psychia

tric hospitalizations in a facility of New York prior to the 

arrest date for the crime of concern. Eighty-seven had been 

hospitalized and accounted for a total of 221 separate 

hospitalizations. Of these, the type of commitment, whether 

civil or criminal, was known in 80 cases. Fifty had pre

arrest hospitalizations that were exclusively civil in 

nature. In all, they totaled 125 civil hospital~zations, 

ranging from 19 subjects with one prior civil hospitalization 

to one individual with 14 previous civil hospitalizations. 

Twelve individuals had been hospitalized pursuant to solely 

criminal procedures for a total of 19 criminal hospitali

zations. The remaining 18 subjects, prior to their target 

arrest, had been hospitalized under both civil and criminal 

procedures. They totaled 42 civil and 38 criminal hospi

talizations. 
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In the female NGRI group, 21 (72%) of the 29 subjects 

had no hospitalizations before their arrest. Seven had been 

hospitalized previously under civil statutes for a total of 

15 hospitalizations. One had been hospitalized civilly on 

five occasions and twice under criminal provisions. 

3. Prior Arrests 

One hundred twenty-five (56%) of the 225 NGRI patients 

had no arrest record prior to the target crime while 100 

(44%) had at least one previous arrest. Only five females 

(17%) had previously been apprehended by the police while 95 

of the males (44%) had a prior arrest record. The entire 

male group, including those without previous arrests, aver

aged 2.4 arrests while the comparable mean for females was 

0.4. For only those 95 males with previous arrests, the 

mean number of arrests was 5.0 and ranged from 18 men with 

one arrest to one defendant with 21 prior apprehensions. 

The five females with prior arrests averaged 2.~ arrests. 

The 100 persons previously arrested produced 492 arrests. 

Of these 492, 9 arrests had been for murder and 1 for negli

gent homicide. Another 65 (13%) were for assault and 30 

(6%) were for robbery~ Property offenses were the most 

frequent previous arrest charges with 152 (31%). Sex crimes 

were involved in 19 cases (4%). One hundred and sixteen 
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(24%) were victimless offenses; 40 (8%) -were drug law 

violations; and 33 (7%) were other offenses (possession of 

weapon or burglar tools and unspecified). 

4. Offenses and Victims 

Table 5 provides the distribution for the most serious 

crime for which NGRI subjects were tried. From Table 5, it 

is apparent that crimes of violence or potential violence 

against persons, and most specifically some form of homicide, 

represented the most frequent charge. Thus, for the group 

as a whole, murder and manslaughter accounted for 133 or 59% 

of all criminal charges, while assualt, rape, and robbery 

contributed another 53 or 24% of the cases. With females, 

the situation is even more stiking with 90% of this group 

being charged with some type of homicide. 
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Table 5 

Most Serious Cr;i.]11e for Which ;Persons 

Committed Under Section 330.20 Were Tried 

Males Females 
N % N % 

Murder 96 49.0 24 82.7 

Manslaughter 11 5.6 2 6.9 

Robbery 15 7.6 1 3.4 

Assault 32 16.3 0 0.0 

Kidnapping 1. 0.5 0 0.0 

Reckless 
Endangerment 4 2.0 0 0.0 

Menacing 1 0.5 0 0.0 

Rape 5 2.6 0 0.0 

Sexual, Other 5 2.6 0 0.0 

Endanger, 
Child Welfare 1 0.5 0 0.0 

Arson 12 6.1 2 6.9 

Weapon 
Possession 1 0.5 0 0.0 

Burglary 4 2.0 0 0.0 

Escape, 
Absconding 3 1.5 0 0.0 

Possessing Forged 
Instrument 1 0.5 0 0.0 

Criminal Mischief 1 0.5 0 0.0 

Motor Vehicle 
Violation 1 0.5 0 0.0 

Crim. Selling 
Cont. Subs. 2 1.0 0 0.0 

-Total 196 100.0 29 100.0 

Total 
N % 

1.20 53.3 

13 5.8 

16 7.1 

32 14.2 

1. 0.4 

4 1.8 

1. 0.4 

5 2.2 

5 2.2 

1. 0.4 

14 6.2 

1 0.4 

4 1.8 

3 1.3 

1 0.4 

1 0.4 

1 0.4 

2 0.9 

225 100.0 
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A comparison with the prison admission group in respect 

to criminal charges is relatively meaningless, because the 

NGRI population was almost uniformly tried for the crime for 

which they were arrested. On the other hand, crimes for 

which the inmate group were tried and convicted most typi

cally represented the termination of a plea-bargain process 

in which the initial charge is often reduced drastically. 

In 103 cases (71%) of the 146 in which there was a 

victim identifiable from the information in hospital records, 

the victim was known to the patient prior to the crime. In 

this category of previously known victims, members of the 

patient's family constituted the largest target group: 

children - 13% i parents - 12% i spouses - 10% i o·!::.her relatives-

3%; and in-laws - 3%. By far, the most frequent victims of 

females were their. progeny (57%), and this mainly the result 

of infanticidal acts. Other victims known to the victim 

included: well-known acquaintances ~ 12%; boy or girl 

friends and/or members of their family - 2%; co-worker - 2%; 

employer 1%; and, casual acquaintances -5%. Stangers, other 

than police officers, constituted 20% of the victims. Law 

enforcement officers represented an identifiable target 

group (7%). In all but one case, the officer became a 
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victim while pursuing his official duties. However, one 

case involved the slaying of an officer by a fellow patrolman. 
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'rap;\.e 6 

R,elat;i..Qn~h:ip of Victi,m~ to Patient in Ca,pes Where 

Victim-Patient Relationship was Specified (N=163) 

Males Females 
N % N % 

Spouse 14 10.4 2 7.1 

Child or 
Children 5 3.7 16 57.1 

Parent or Pa.rents 1"" '- , 12.,6 2 7.1 

other Re1a.tive 5 3.7 a 0.0 

;tn-Law- S 3.7 a 0.0 

Boy or Girl 
Friend 2 1.5 1 3.6 

Re1a.tive o;r 
Girl Friend 1 0.7 a 0.0 

Employer 2 1.5 a 0.0 

Co-Worker 3 2.2 a 0.0 

Acquaintance, 
Well Known 18 13.3 2 7.1 

Acquaintance, 
Casual 8 5.9 a 0.0 

Stranger 29 21. 5 3 10.7 

Police Officer 11 8.1 a 0.0 

No Victim 15 11.1 2 7.1 

N 

16 

21 

19 

5 

S 

3 

1 

2 

3 

20 

8 

32 

11 

:.7 

Total 135 100.0 28 100.0 163 

Total 
% 

9.8 

12.9 

11. 7 

3.1 

3.1 

1.8 

0,6 

1.2 

1.8 

12.3 

4.9 

19.6 

6.8 

10.4 

100.0 
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5. County of Trial 

Table 7 lists the frequency of NGRI acquittals by 

county during the study period, as well as the rate of the 

plea (per 10,000 population) for each county. 



County 

Albany 
Steuben 
Erie 
Genesee 
Chautauqua 
New York 
ontario 
Wayne 
Cattaraugus 
Broome 
Franklin 
Allegany 
Delaware 
Dutchess 
Columbia 
Sullivan 
Montgomery 
Putnam 
st. Lawrence 
Monroe 
Madison 
Herkimer 
Onondaga 
Clinton 
Ulster 
Tompkin3 
Oswego 
Suffolk 
Queens 
Oneida 
Richmond 
Bronx 
Nassau 
Kings 
Orange 
Niagara 
Westchester 

All Others 

1. 1970 Census 
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Table 7 

Frequency and Rate per 10,000 Residents, 

of Successful NGRI ~leas by County 

Population1 No. 

286,742 18 
99,546 4 

1,113,491 39 
58,722 2 

147,305 4 
1,539,233 38 

78,849 2 
79,404 2 
81,666 2 

221,815 5 
43,931 1 
46,458 1 
44,718 1 

222,295 5 
51,519 1 
52,580 1 
55,883 1 
56,696 1 

111,991 2 
711,917 12 
62,864 1 
67,633 1 

472,746 7 
72 / 934 1 

141,241 2 
76,879 1 

100,897 1 
1,124,950 11 
1,986,473 18 

273,037 2 
295,443 2 

1,471,701 9 
1,428,080 8 
2,602,012 13 

221,657 1 
235,720 1 
894,104 4 

Rate 

.63 

.40 

.35 

.34 

.27 

.25 

.25 

.25 

.24 

.23 

.23 

.22 

.22 

.22 

.19 

.19 

.18 

.18 

.18 

.17 

.16 

.15 

.15 

.14 

.14 

.13 

.10 

.10 

.09 

.07 

.07 

.06 

.06 

.05 

.05 

.04' 

.04 

.00 
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As can be seen, the rate of successful NGRI pleas 

. 3 . 
varies widely among countles. In 25 countles, there were 

no successful pleas. There was no significant association 

between county population and successful NGRI rate. For 

example, the highest rates occurred in Albany (.63, 286,742 

population) and Steuben (.40, 99,546 persons). In like 

manner, New York and Kings Counties, both heavily populated, 

had respective rates of .25 and .05. 

Unfortunately, the manner in which New York criminal 

justice data are compiled does not permit the computation of 

NGRI rates based upon arrest, indictment, acquittal and 

dismissal data for each county. If, however, it can be 

assumed that the typical pattern of urban, suburban and 

rural crime prevails in New York, a reasonable inference can 

be drawn that high NGRI rates do ~Jt necessarily occur in 

counties having high arrest' and indictment rates. Again, 

unfortunately, the mode of compilation of criminal justice 

data in New York does not permit a direct analysis in a 

manner comparable to that of Pasewark and Lanthorn,4 who 

found that frequency of the insanity plea in Wyoming was 

unrelated to either population magnitude or density but was 

inversely related to thr arrest and indictment rate within a 

county. Thus, the more brisk the criminal justice business 

in a county, the less likely it was that the NGRI plea would 
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be entered. Additionally, they found the plea to be more 

powerful than commonly supposed in that a larger proportion 

of NGRI defendants had their indictments dismissed than did 

persons not entering the plea. 

The variable rate of NGRI's among New York counties 

tends to suggest the possibility that the appropriate legal 

statutes concerning the plea are not applied uniformly 

throughout the state. Although present data do not permit 

determination of reasons for the differential rate observed, 

a number of considerations warranting investigation include: 

(1) differences in arrest and indictment rates; (2) the 

presence of judges, Prosecutors and/or defense counselors 

from given counties who harbor a strong orientation toward a 

psychodynamic explanation of behavior; or, (3) the presence 

of articulate groups of psychiatrists who serve as expert 

witnesses in particula~ counties. In any event, the dif

ferential rate of successful NGRI pleas among counties 

should be noted when considering the wisdom of altering the 

statutory language governing the plea if a goal of such 

change is to ensure uniform and consistent application of 

the law. 

6. Hospitalization Following Acquittal 

On June 30, 19'76, the cutoff date for this research, 

133 patients (59%) remained hospitalized and 67 (30%) had 

received complete discharges, including two from conditional 
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leave status, three from absent without leave status, and 

three from escape status. Two (0.9%) were in a family care 

program; 8 (4%) on conditional release; and 1 (0.4%) on 

leave over 60 days. Three had escaped and two were absent 

without leave. Nine patients (4%) were deceased, a fairly 

high mortality rate for persons of this age group. Of 

these, five were known to have cOlnmitted suicide. 

Time in days of 330.20 hospitalization by offense 

category for the 67 persons discharged by June 30, 1976 is 

given in Table 8. Times were quite variable, ranging from 1 

to 1235 days, both cases involving murder. Hospitalization 

times do not seem specifically related to the severity of 

the offense, as would be expected when criteria for discharge 

are recovery from the mental state leading to the NGRI 

adjudication and lack of dangerousness rather than punishment 

for the commission of the criminal act. 

I. 





No. 

Murder 23 

Manslaughter 2 

Robbery 3 ... 
Assault 14 

Reckless Endanger 2 

Burglary 2 

Arson 3 

Sexual Abuse 3 

Poss. Weapon 1 

Driving, Intoxicated 1 

End. Welfare Child 1 

Criminal Mischief 1 

Escape 1 

Absconding 1 

Table 8 

Hospitalization Time, in Days, of Persons 

Discharged from 330.20 Commitment (N=67) 

Male 

Range Mean Median No. 

1-1235 278.48 218.00 8 

143-160 151.50 169.00 -
14-160 104.67 140.00 1 

33-639 332.29 371.00 -
78-91 84.50 84.00 -

154-201 177 .50 299.00 -
45-141 93.33 94.00 -
36-614 256.33 199.00 -

- 863.00 863.00 -
- 7.00 7.00 -
- 322.00 322.00 -
- 71.00 71.00 -
- 39.00 39.00 -
- 94.00 94.00 -

Female 

Range Mean 

56-621 245.62 

- -
- 62.00 

- -
- -
- -
- -
- -
- -
- -
- -
- -
- -
- -

Median 

304.00 

-
62.00 

-
-
-
-
-
-
-
-
-
-
-

I 
0'\ 
-...I 
I 
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Work is now underway to examine the arrest and re

hospitalization rates of these persons acquitted by reason 

of insanity under the CPL. Preliminary indications suggest 

that they are arrested less often than comparable groups of 

felons and felony defendants incompetent to stand trial. 

7. Comments 

From the prior and current hospitalization and criminal 

records of the NGRI subjects, it appeared that those indi

viduals determined NGRI comprise a number of sub-groups 

which include individuals who are neither medically psychotic 

nor legally insane. Most noteworthy of these sub-groups are 

two particular occupational categories with which society 

seems to invest special status -- mothers and police officers. 

In the CCP study group, there were four mothers who killed 

their children, while among the CPL study group, of 28 

female NGRIs, 16 had been tried for infanticide. While from 

psychiatric reports, it is apparent that some of these 

mothers were grossly insane at the time of the infanticidal 

act (e.g., beliGved child was turning into evil beings), 

there are others whose primary difficulty seemed to be one 

of personal inanequacy and, more specifically, an inadequacy 

in the wife-mother-homemaker roles, with resulting stress. 

Basically, it is our belief that society, in its desire to 

preserve an illusion of "mother love", is hesitant to care-
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fully scrutinize the mother-child relationship and recognize 

realistically that the most reasonable target for a mother's 

frustration and anger is her child. Instead, to preserve 

our illusions about "mother love", we categorize women who 

murder their children as "insane". 

A comparable situation also seems to prevail with 

respect to the law enforcement officers. In the CCP study, 

one of 43 male NGRI's was a police officer while three of 

169 males found NGRI from 1971 to 1976 were policemen. 

Charged with the noble task of protecting society, the 

policeman is provided with weapons and authority. Yet, in 

doing this, we are reluctant to accept the increased proba

bility of the policemen to utilize such weapons and authority 

when confronted with a personal problem situation. Thus, in 

this series of cases, an officer killed a woman with whom he 

was conducting an extra-marital affair and who had been 

"making too man~' demands" upon him. A review of the 1971-76 

cases involving policemen suggests similar circumstances 

regarding the crime of concern (e.g., slew fellow officer in 

drinking argument; killed homosexual lover in fear that 

lover would report affair to authority). Additionally, it 

is also probable that those concerned with the trial of law 

enforcement officials display a reluctance to place police 

officers in prison with their former felon enemies and 
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instead, shunt them from the criminal justice system to the 

safer mental hospital. 

We also believe that as we continue our investigations 

of the NGRI plea, we shall find two other sub-groups. The 

first of these we tentatively label the "I-can-feel-sorry
\ 

for-you" subject. These are indivi-:.luals with no previous 

psychiatric or criminal history, whose crimes appear reactive 

to an immediate stressful situation - for example, a young 

man who, feeling ugly and uncertain of his masculinity, 

decided to rape a female, and after much vascillation com-

mitted the act. 

Another sub-group of questionable "insane status" in 

our population appears to be "persons of respectability" for 

whom citizens can feel considerable empathy. Among this 

group were, for example, a professional who, hounded by 

racketeers for debts from cOlnpulsive gambling losses, com-

mitted robbery, and a bumbling, uncertain middle class youth 

rebuffed by feror>.le contemporaries who committed rape to 

determine whether h~ could, in fact, have an erection and 

ejaculation with a woman. 

Basically, these latter classes of individuals, as well 

as the differential rate of successful NGRI pleas among 

counties, cause us to question seriously whether the particu-

lar language of a given statute governing the insanity plea 
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is the deciding factor in whether or not a person is so 

adjudicated. Instead, it seems more reasonable to us that 

.more "humane", less legalistic variables are operative and 

that, whatever the law might be, these factors will continue 

to operate. 

I 
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1. Foster, NYU Colloquium: President Nixon's Proposal 
on the Insanity Defense, 1 J. Psychia'try & Law 297 (1973). 

2. This group of 225 includes two individuals who may 
not have been found NGRI by the courts, but who were com
mitted to and detained in DMH fa0i1ities under section 
330.20 of the Criminal Procedure Law. One robbery defendunt 
was acquitted on October 17, 1974, but that order was rescinded 
on November 4, 1974 when the court noted that it had inad
vRrtent1y acquitted by re~son of insanity when it should 
have found the defeLdant. unfit to stand trial. Although a 
confused order rescinding the 330.20 commitment was trans
mitted to DMH, the defendant was admitted under Section 
330.20 and was so retained on the hospit.a1 records until his 
death in November, 1975. A second case involved a defendant 
charged with a motor vehicle offense who was also admitted 
under 330.20 and detained for a couple of days before being 
shifted to a voluntary alcohol status. The patient was 
admitted as a 330.20 case and is included in the study 
group, although certainly it is an atypical case. 

3. The vast differences between Albany County and the 
rest of NeT'" York should be not.ed in the context of the study 
of the increased frequency of insanity acquittals reported 
by Grunberg and colleagues [Grunberg, Klinger, Grumet, 
Homicide and the deinstitutiona1ization of the mentally ill. 
134 Amer.~ Psych. 685-687 (1977)]. Albany County is sO-
atypical that any inferences drawn from these data, par
ticularly when they are so global as these investigators', 
should not be genera1.ized to the rest of New York. 

4. Pasewark & Lanthorn, Disposition of Persons Utilizing 
tile Insanity Plea in a Rural State, J. Humanics (in press). ,,- -----
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Chapter 3 

perceptions of the Insanity Defense 

Nancy M. Burton and 
Henry J. Steadman, Ph. D. 

Introduction 

The New York State Department of Mental Hygiene and the 

Division of Criminal Justice Services surveyed legal pro-

fessionals across the state to obtain information on the use 

of the insanity defense. 

From the responses to the 293 returned questionnaires, 

it appears that the main problems legal professionals have 

with the defense center on poor statutory definitions and 

vagueness in the law which cause its uneven application; 

perhaps as a result of this vagueness, a lack of under-

standing of the law by juries and the publici reliance on 

psychiatric testimony which is imprecise, sup0rficial and 

usually rendered by the same experts; and the perceived lack 

of judicial review over the release of acquitted defendant/ 

patients to the community by the Department of Mental Hygiene. 

It is felt by thb respondents that the insanity defense is 

used predominantly for murder and other violent crimes, that 

it is used infrequently, often without a jury, and that it 

is usually unsuccessful. The respondents do not wish to se"e 

elimination of the defense, but would prefer changing to a 
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"Guilty, but Insane" statute, or a bifurcated trial mechanism. 

These two options would change the role of psychiatric 

testimony and might more frequently commit the defendant to 

a correctional facility, where his release would not be 

determined by th~ Department of Mental Hygiene. 

A number of questions about the functioning of the 

insanity defense have been left unanswered by the previous 

chapter. Data has been reported which indicate how often 

the insanity defense has been successful, but not how often 

the defense is attempted. It has been suggested from prior 

research that the statute has been unevenly applied across 

the state, but there is no information about legal profes-

si0nals' differential use of the NGRI defense. There was no 

data reported on what lawyers, district attorneys, and 

judges view as the major problems which legal professionals 

have with the insanity defense, although there seemR to Le 

chronic dissatisfaction with it. 

To obtain answers to these questions about the percep-

tions of the functioning of the insanity defense, the New 

York State Department of Mental Hygiene and the 'Division of 

Criminal Justice Services jointly administered a survey to 

legal professionals across the state. In addition to deter-

mining how the insanity defense works statewide, the intent 

of the research was to discover the primary problems legal 
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professionals have with the defense, perceptions of how 

often and in what situations the NGRI defense is used, 

impressions of the time defendants spent in mental hygiene 

facilities after acquittal, and the desirability of change 

in the current statute. 

Approximately 1,000 questionnaires on the insanity 

defense were sent to a sample of the 5,000 subscribers to 

the Criminal Law ~~view, published by the New York State 

Division of Criminal Justice Services. Roughly 30% of the 

questionnaires were sent to defense attorneys, 40% to dis

trict attorneys and 30% to judges. Thirty-five percent of 

the questionnaires were returned, of which two hundred and 

ninety-three were usable. Thirty-one percent of the usable 

questionnaires were answered by public defenders and private 

attorneys, 38% were answered by D.A. 's, 22% were returned by 

judges, and 10% were returned by those who were some combina

tion of attorney, public defender or D.A. and by those who 

did not indicate type of position held. Thus, the sample 

population of 293 quite closely approximates the population 

to which the questionnaires were sent. 

This group of respondents may be over-represented by 

those who have more experience with the NGRI defense or by 

those with strong views on its use. The somewhat low response 

rate may indicate that those who did return the questionnaire 
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were more motivated to do so by their firm opinions on the 

insanity defense. Also, 87% (46 out of 53) of the unusable 

questionnaires were returned by attorneys and judges who 

felt that they didn't have enough experience with the statute 

to give acrurate answers to the questions. The non

respondents, therefore, may be those who have either no 

experience with the statute, or no opinions on its use. 

The respondents' practices were quite evenly divided 

between the four major geographic areas of the state. 

Thirty-five percent are from New York City, 26% from suburban 

New York City, 22% from upstate cities and 17% from rural 

areas upstate. Private attorneys were disproprortionately 

from N.Y.C., and rural upstate areas had an over

representation of public defenders. The mean nUITber of 

:,'ears in the bar for the sample was 16 years. As expected, 

91% of the D.A.'s had fewer than 16 years, while 93% of the 

judges had more than 16 years in the bar. 

A. How the Defense is Working 

Only 14 out of 239 respondents (5%) felt that the 

insanity defense worked very well statewide. The respondents 

were almost evenly split between thinking that the defense 

works fairly well (34%) and fairly poorly (40%). Nearly 21% 

of the respondents felt that it worked very poorly. When 
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the responses are broken down by type of position held, it 

appears that judges are most favorable: 58% feel that the 

insanity defense works very well or fairly well statewide. 

In contrast, only 21% of the public defenders and 39% of the 

D.A. 's think that it works very well or fairly well. 

TABLE 1 

How Does Insanity Defense 
Work Statewide Judges Atty's DA's Comb. Pub. Def. 

Well, Fairly well 32 23 33 7 5 
(58.2) (37.7) (37.1) (42.1) (20.8) 

Fairly poor, Poor 23 37 56 15 19 
(41.8) (62.3) (62.9) (57.9) (79.2) 

The main reasons given for dissatisfaction with the 

insanity plea were: a lack of understanding of the statute 

on the part of juries or the public (15%); poor statutory 

definitions and vagueness of the law which casue its uneven 

application (15%); medical testimoney which is incompetent, 

superficial or conservative, which is always given by the 

same experts, or which pits one expert against another in a 

"battle of the experts" (l5%); and preconceived ideas about 

the acquittal by reason of insanity letting defendants out 

too soon (13%). Less often mentioned criticisms of the 

insanity defense. included a lack of understanding of the 

statute by judges, lawyers or doctors, the confusion of 
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medical and legal issues under the statute, and inadequate 

treatment and inadequate detention institutions for mentally 

ill defendants. Thirteen percent had no criticism, feeling 

that the plea was used appropriately or provided appropriate 

safeguards for the defendant. It seems, then, that dissatis

faction with the insanity defense is caused by poor statutory 

definitions which in turn make it difficult for the public, 

juries, or legal professionals to understand how the law 

works. The statute also requires psychiatric testimony which 

the respondents feel is imprecise, superficial, and usually 

rendered by the same experts. (Eighty-six percent. of the 

respondents felt that there is a tendency to use the same 

expert witnesses in insanity cases in their county or judi

cial district.) 

When asked for their opinions on the major problem with 

New York State's insanity defense statute, the respondents 

echoed this dissatisfaction. Poor statutory definitions 

(20%), superficial and incompetent medical testimony(19%), 

and preconceived ideas about the defendant "getting off" 

(17%) were the main problems cited. When asked to name what 

they considered the best or most beneficial feature of the 

insanity defense, 30% of the respondents answered "none". 

Twenty-eight percent felt that it protects the mentally ill 

defendant and 27% felt that the statute was appropriately 

limited or strict. 
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B. How the Defense is Used 

While the previous chapter presented comprehensive data 

on actual insanity acquittals, there is no information 

available on the use of the plea. Therefore, the respondents 

were asked a series of questions on how the plea is used in 

their county or jurisdiction. Eighty percent of the respon

dents felt that there are specific offenses for which the 

insanity defense is used particularly often. Murder was 

cited most frequently (60% of the offenses cited). Other 

offenses cited were assault (10%), arson(6%), sex crimes 

(6%), manslaughter (5%) , and other crimes, which included 

family offenses, drugs, and other felonies not in the above 

categories, (5%). 

These estimates are very close to the actual percentages 

of crimes for which people were tried and acquitted under 

the N.Y.S. insanity statute reported in the previous Chapter. 

Between 1971 and 1976, murderers accounted for 53.3% of the 

NGRI acquittals, those who committed assault accounted for 

14% ,. arsonists were 6.2% of the NGRI population, and those 

who committed manslaughter accounted for 5.8% of the NGRI 

acquittals. Rapists and other sex criminals together 

accounted for only 4.4% of the NGRI acquittals, so that the 

respondents to the survey over-estimated by 250% the occurrence 

of the defense for those crimes (11%). Almost 9% of the NGRI 
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acquittals were for robbery or burglary, but the estimate 

given by the respondents to the survey was only 3%. 

The main reasons why the respondents felt that the 

insanity defense was used frequently in cases involving 

murder, assault, arson, etc., were that the crimes neces

sarily imply a mental disorder or irrationality (40%), and 

that the defendant receives a better sentence given the 

seriousness of the crime for which he is being tried (25%). 

Another 14% felt that the insanity defense was only used 

when the prosecution case was very strong and insanity was 

the only defense. 

The respondents were asked for their estimate of the 

percentage of successful pleas of insanity that are the 

result of a nonjurytrial. For the population as a whole, 

the mean estimate was 37% and the media.n was 20.3. The 

large standard deviation of this variable (38.8) and the 

large difference between the mean and median indicate that 

there is wide variation among the estimates. The estimates 

ranged from 0% (26% of ,the sample) to 99% (8% of the sample). 

This perhaps shows the differential use of the statute 

statewide among counties or else tremendous misinformation. 

Estimates varied dramatically by the area of practice of the 

ru:::'pondent. Respondents from upstate urban areas estimated 

that 53.8% of successful insanity pleas are the result of a 
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non-jury trial. Those from New York City estimated 37%, 

those from upstate rural areas estimated 28.4% and those 

from the surburban areas around New York City estimated 23%. 

Given the accuracy of the respondents' estimates on offenses 

involving insanity pleas, one would have to take these 

reports on non-jury trials as usable estimations. 

Estimates of the percentage of criminal cases in which 

the insanity defense is raised in the county or judicial 

district of the respondent ranged from 0% to 50%, with a 

mean of 4.8% and a median of 2.4%. Estimates of successful 

pleas of insanity ranged from 0% to 99%, with a mean of 

22.1% and a median of 5.5%. Since the mean is much more 

sensitive to ex.tremes, the large difference between the mean 

and the median shows a wide range in responses, and shows a 

perception of uneven application of the statute statewide. 

As a whole, the respondents seem to perceive the NGRI 

defense as one used infrequently, often without a jury, and 

one which is usually unsuccessful. 

C. Perceptions of Acquittal and Release 

To assess their opinions on what happens to the defen

dant at the end of the trial, the respo~dents were asked 

questions about their perceptions of the ease of acquittal, 

the length of time spent hospitalized, and the release to the 
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community of the NGRI defendant. Twenty-five percent of the 

respondents felt that it was too easy, and twenty-five 

percent felt that it was too difficult to be acquitted under 

the New York State insanity defense statute. Almost one-

half felt that an acquittal was neither too easy nor too 

difficult, but "about right". When responses are broken 

down by type of position of the respondent, some substantial 

differences emerge. Almost half (45%) of the D.A.s feel 

that it is too easy to be acquitted, while 60% of the attorneys 

and 65% of the public defenders think that it is too diffi-

cult. Seventy percent of the judges feel that it is about 

right. 

Table 2 

How Easy Is It To Be 
Acquitted DA's Comb. Judges Atty's Pub. Def. 

Too Easy 44 5 11 3 1 
(45.4) (29.4) (19.0) (5.1) (4.3) 

About Right 49 6 41 21 7 
(50.5) (35.3) (70.7) (35.6) (30.4) 

Too Difficult 4 6 6 35 15 
( 4.1) (35.3) (10.3) (59.3) (65.2) 
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At the other end of the dispositional process, seventy

four percent of the respondents felt that the current stan

dards of release of NGRI defendants from Mental Hygiene 

facilities were too lax. Although most of the respondents 

felt that current release standards are too lax, the respon

ses varied widely among the groups of legal professionals. 

D.A. 's and judges were most critical, with 90% of the D.A. 's 

and 79% of the judges feeling that release standards are too 

lax, compared to sixty percent of the public defenders and 

52% of the private attorneys. 

Half of the respondents felt that the committing court 

should make the decision about release of the acquitted 

person to the community, while two-fifths of the respondents 

felt that the decision to release an acquitted defendant 

should rest with some combination of the committing court 

with expert psychiatric testimony, with advice of the Com

missioner of Mental Hygiene or the hospital director, or 

both, or with a committee including laymen. What is most 

apparent from these responses is the dissatisfaction with 

current procedures for release of these defendant/patients. 

Very few of the respondents felt that the decision should 

rest ~vith only the hospital director (4%) or the Commissioner 

of Mental Hygiene (8.3%). 
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Fully 70% of the respondents felt that the time spent 

in hospitals by these acquitted defendants is much sh0rter 

than if they had been convicted. From the data in the 

previous chapter: it would appear at first glance that this 

perception is a correct one. At the conclusion of the 

research, 67 of the 225 had been released" leaving three

quarters of the study group still hospitalized at the end of 

the study period. For example, the three released robbers 

had been hospitalized for an average (median) of 140 days. 

While this is indeed much less than the maximum sentence for 

Robbery 1°, this comparison is perhaps an inappropriate one. 

If these NGRI defendants had traveled through the criminal 

justice system the way 92% of felons do in New York state, 

their conviction charge would have been plea-bargained down 

to a lesser one. These figures on time spent'hospita1ized 

also do not include the other ten NGRI robbers who are still 

in the hospital, whose time continues to accrue. Also, 

maximum sentences are not always given. Thus, it is nearly 

impossible, given the criminal justice and research data 

available at this time, to assess whether or not NGRI defan

dants spend less time or more time hospitalized than they 

would spend behind bars if convicted. It is clear, however, 

that many totally inappropriate comparisons are made both by 

legal professionals and the' public. 
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Thus, from these responses to the questions about how 

the respondents feel the current New York insanity defense 

statute is working, it appears that a majority of the legal 

professionals surveyed are fairly dissatisfied with the 

statute. Their criticisms center mainly on poor statutory 

definitions so that applica·tion of the statute is uneven; a 

lack of understanding of the law by juries and the publ~c; 

the problems of incluQing mental health professionals in 

courtroom procedures; and the problems posed by a perceived 

lack of judicial review over the release of the acquitted 

d~fendant/patient to the community by the Department of 

Mental Hygiene. 

D. Options for Change 

Respondents to the questionnaire were asked a series of 

questions about how they would like to see the New York 

State insanity defense statute changed. The options given 

were: (1) shifting the burden of persuasion of finding 

insanity from the prosecution to the defense; (2) substi-

tuting a standard of diminished capacity; (3) introduying a 

bifurcated trial mechanism to first determine whether the 

crime was committed and second to determine penal or non-

penal disposition; (4) introducing the verdict of "guilty, 

but insane" with mel;1tal health treatment in the penal system; 

(5) elimin~ting the insanity o~fense completely fro~ the 

criminal process; and (6) no change. 
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Table 3 

A number of suggestions have been offered for revising New York's 
insanity defense, some of which are currently operative in other juris
dictions. For each of these possibilities, respondents were asked to 
indicate, by placing the appropriate number on the line next to each 
suggestion, whether each is: 

MEAN 

2.9 

3.4 

2.5 

2.2 

4.1 

3.9 

1. Very desirable 4. Somewhat undesirable 
2. Somewhat desirable 5. Very undesirable 
3. Neutral 

a. Shifting the burden of persuasion required to permit finding 
of NGRI from the prosecution to the defendant. 

b. Substituting the standard of diminished capacity for the 
lack of criminal responsibility as a result of mental 
disease or defect. 

c. Introducing a bifurcated trial mechanism to first determine 
whether act was committed and second to determine penal or 
non-penal disposition. 

d. Introduce the verdict of "Guilty, but Insane" with mental 
health treatment required in the penal system. 

e. Eliminate the insanity defense completely from criminal 
process. 

f. No change, 

The table above shows the mean of the responses to the six 

options. The higher the mean, the less desirable the option. 

The least favored change is that of eliminating the insanity 

defense completely. uNo change" in the statute is also found 

to be undesirable. While it appears that the respondents would 

not like to see the insanity defense completely eliminated, 

they would like to see it modified. The favorable responses to 



-87-

the other options showed a preference to reduce the importance 

of psychiatric opinions in determining guilt or innocence or in 

the final disposition of the case. The most favored alternative 

was that of introducing the "guilty, but insane" verdict with 

mental health treatment in the penal system. This option would 

change the role of psychiatric testimony in the determination 

of guilt and would remove the defendant from the jurisdiction 

of the Department of Mental Hygiene upon conviction. Whether 

this option would seem to neatly eliminate some of the major 

criticisms of the statute made by the respondents, including 

the problem of the defendant's release to the' community by the 

Department of Mental Hygiene, remains unclear. 

The second most favored option was that of the bifurcated 

trial mechanism. Again, this might eliminate psychiatric 

testimony about guilt or innocence, and would provide a second 

trial to consider the mental status of the defendant and whether 

or not he could be treated best within the penal system or the 

mental health system. Contrary to other opinion areas, there 

were few differences bet'Vleen the five g-roups of legal profes

sionals in their responses to these two options. However, 

there were differences in responses to the option of diminished 

capacity. 
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Table 4 

Substituting Diminished 
Capacity Pub. Def. Atty's Judges Comb. DAs 

Very, somewhat 
desirable 17 37 15 5 18 

(70.8) (64.9) (25.0) (25.0) (17.3) 

Neutral 1 9 10 4 14 
( 4.2) (15.8) (16.7) (20.0) (13.5) 

Somewhat, very 
undesirable 6 11 35 11 72 

(25.0) (19.3) (58.3) (55.0) (69.2) 

seventy-one percent of the public defenders and 65% of 

the private attorneys found this option very or somewhat 

desirable, compared to 42% of the judges and 31% of the 

D.A.'s. This defense, which is a guilty plea to a lesser 

included offense, would remove psychiatric testimony from the 

determination of guilt or innocence, since the defendant is, 

in fact, admitting that he committed the crime. Perhaps 

attorneys and public defenders feel that this standard of 

diminished capacity would be an easier legal defense to argue 

successfully, and one which would net the defendant a shorter 

sentence than if he were convicted of the original charge. 
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E. Comments 

In spite of the problems they saw with the ~nsanity defense, 

few respondents felt that it should be eliminated from New York 

criminal law. The felt that it should be modified so that it 

still protects the rights of the defendant while removing the 

ambiguity and vagueness of psychiatric testimony from the 

determination of guilt or innocence. The most favored alterna-

tives to the current law were a II Guilty , but Insane ll plea and a 

bifurcated trial mechanism. Both alternatives would alter the 

role of psychiatrists in the determination of criminal respon-

sibility. In the former case, the defendant would plead guilty 

to the crime and psychiatric testimony would only be used to 

assess the need for psychiatric treatment within the penal 

system. In the latter, psychiatric testimony would be used 

only to determine whether the defendant could best be treated 

within the correctional system or the mental health system 

after a determination of guilt. 

Both of these alternatives might also reduce the number of 

insane acquitted defendants to ,be treated by the Department of 

Mental Hygiene. After a successful plea of "Guilty, put Insane", 

treatment would be given within the penal system. In' a bifur-

cated trial, the defendant/patient's mental status would be 

assessed to see if he could be successfully treated within the 
t 

penal system. Fu'ily half the sample felt that the committing 
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court and not hospital directors or the Commissioner of Mental 

Hygiene should have the final say in the release of an aC9uitted 

person. Either of these two options for change would tend to 

remove the defendant from the purview of DMH and keep him 

within the penal system~ There the length of time the defendant 

is kept incarcerated depends on the crime he has committed, the 

sentencing judge and a parole board. This would address the 

objections raised by our respondents who apparently were unhappy 

with the criteria for release from DMH facilities which are 

based on the absence of a treatable mental illness and on a 

lack of dangerousness to oneself or others. with such decisions 

ultimately based on the concept of dangerousness, they are 

necessarily based on vague and ill-defined criteria and therefore 

must remain unsatisfactory to the legal community and in many 

cases to i. ~ public. 
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Chapter 4 

Reflections on the Insanity Defense 

Lawrence C. Kolb, M.D. 

Introduction 

The insanity defense came into being at a time when 

knowledge was lacking of both conscious and unconscious 

forces conducive to healthy personality development. The 

appearance of the insanity defense was expressive of the 

dawning recognition of the impairing consequences of mental 

disease and defect as related to specific individuals' 

capacity to conform to social codes. As such it represented 

a compassionate and humanitarian move which allowed escape 

from the death penalty. It typified the then revolutionary 

effort toward civil rights that characterized the late 18th and 

19th centuries and the initiation within Western society of 

more equitable standards of justice recognizing each person as 

an individual with particular variations in the capacity ,for 

social responsibility. 

Today, the insanity defense demands reassessment in terms 

of its effects upon society, individuals, and the psychiatric 

profession. 



-92-

A. Effects Upon Society 

Origins of Social Values 

From the first dawnings of social organization, customs, 

moral codes, and later laws were established by groups to 

control the innate aggressiveness of mankind so as to defend 

the cohesion of the families, groups, and later societies. 

In the laying down of these social control mechanisms, there 

came about the application of varieties of punishments and 

deprivations UpOL the individuals who violated the codes of 

their social group. Such codes were transmitted through the 

family group as they attempted to guide the development of 

their growing children and to inculcate in them methods of 

adaptation into the society wherein they were to live as 

adults. It was these punishments and advices given in the 

family group which led to the development of man's conscience 

or, as is known in psychoanalytic circles, his superego, 

approximately 4,000 years B.C. Darwin regarded this develop

ment as one of the most significant in man's evolutionary 

progress. 

It is now widely accepted amongst personality theorists 

that the est,ablishment of conscience occurs first in the 

transactions which take place in family life. The absence 

of parents to serve as models for identification and to 
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provide advice, tutoring, admonishment or punishment open 

the potential for antisocial behavior in the child deprived 

of their influence. Support for these conclusions of the 

effects of parental deprivation in opening the potential for 

later antisocial behavior comes from the studies of thousands 

of developmental histories of criminals and delinquents 

conducted over the last 50 years by psychiatrists, psy

chologists, psychoanalysts and others. The number of varia

tions in human nurturing that allow for aggressive behavior 

toward others or toward property have been reported in the 

scientifio literature. 

Beyond the primary influence of family transactions as 

a means of instilling the control of agression and associated 

violence existing in all societies, there are the secondary 

but equally important reinforcing institutions within these 

societies -- the precepts taught by religious groups and the 

precepts required to achieve membership in a variety of 

groups proffering personal support or prestige. Above all 

these, however, is the reinforcing value system of the codes 

of law which defines limits of aggression allowable against 

others and against property in each society. Beyond these 

codes are the operations of the instruments of the society 

established to find and detain those who violate the laws; 

the processes of judging the occurrence of each alleged 
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violation; and the prison and probationary systems estab

lished to provide appropriate detention, punishment, and 

supervision for those found guilty of violations. 

In those societies where both family life and the 

societal institutions are well established and are constant 

in their function, antisocial aggressivity of all kinds, 

including violent and destructive behavior, are well con

tained. Antisocial expressions of self-centered aggressivity 

become more evident where the family life :!.s tenuous and 

children are deprived of healthy parental guidance or where 

the institutions of the society are defective in their 

reinforcing the precepts of conduct as first ingrained in 

family transactions. 

There exists now much evidence of growing disrespect 

for the law and of increasing violence practiced by citizens 

against both men and property. The explanations for this 

increasing disrespect for the law are many. One explanation 

is the failure on the part of those in positions of political 

preeminence to provide the sustaining force of their own 

strict adherence to the law and prevailing moral codes. 

Such failures lead to either a breakdown or contempt for the 

law amongst the young who interpret hypocrisy in those sworn 

to uphold it. Passage of laws that cannot be enforced due 

to biological and cultural factors mocks justice by over-
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whelming the system with absurd numbe·'s of offenders and 

making ineffective the agents of enforcement, the courts and 

the correctional institutions. 'The action of courts when 

judgment of heinous acts is mitigated e~xcessively and per

cei ved by the public as allowing the indi vial-tal to escape 

punishment is anot,her. Thus, the national or state con

science or superego is publicly damaged. The public at 

large, as well as some of those who c:.re responsible for the 

development of children and adolescents, then derogate the 

system of justice and tend toward increasing permissiveness 

in the hopeless abrogation of their responsibilities in 

sustaining the laws and moral codes. 

The public outcry today at this erosion of the law and 

its operations is blatan't in our society in protest to the 

perceived inequities in the administration of justice. One 

particular focus of the public protest is the insanity 

defense. 

Maintenance of Social Values 

The harm done to the laws of society through the use of 

the plea IInot guilty by reason of insanityll and its implied 

permissiveness for violent an.d other crimes may be mitigated 

by abrogation of the defense. 

In the opinion of this writer, courts should render a 

clear judgment as to whether an accused has committed the 
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alleged criminal act or not. The matter of determination of 

existence of mental illness in the individual or individuals 

accused at the time of the act should be excluded completely 

as evidence with the trial concerned only with the judgment 

of the act. Furthermore, each court should determ~le an 

appropriate sentence in terms of length of cOnfinement of 

the individual found guilty irrespective of the existence at 

the time of the crime or thereafter of mental illness. 

The public presentation of a clear affirmation of guilt 

or non-guilt would do much to sustain the faith of citizens 

at large in the rectitude and equity which should exist in 

all social bodies in their efforts to sustain justice under 

the law. The public perception of the state 1 s supe~ego 

would be strengthened. There would emerge a new respect for 

the operation of the criminal justice system, the courts, 

lawyers and the mental health profession as well. 

Yet it would be possible to provi.de for the guilty 

persons who suffer from impaired congnitive capacity due to 

psychiatric disorder or mental retardation by disposition to 

an appropriate thereapeutic or habilitative setting. My 

suggestion is that only following sentencing should the 

legal system allow the testimony of psychiatrists and other 

mental health professionals pertaining to the existence of 

mental illness or mental retardation or personality disorder. 
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After assessing the relevance of such tes1:imony, the court 

could then make a determination as to the most appropriate 

institutional facility (prison, psychiatric center or de

velopmental center) where the individual would serve out his 

sentence, should confinement be necessary. 

A variety of additional salutary effects would follow 

in the conduct of a trial of those who presen,tly plead not 

guilty by reason of insanity, in addition to that of sup

porting the public superego. 

The likelihood of mal~ngering of psychosis would be 

lessened as the party adjudged guilty would realize from the 

beginning that a determination of his sentence would be made 

by the court. Also, in New York state today with the current 

operations of the Department of Mental Hygiene through its 

newly established mental health centers in the prisons, 

assurance exists of availability of treatment in prison or 

through the facilities of the mental health system no matter 

what the judgment. 

Another potential advantage to the delivery of criminal 

justice in this way is the potential for further acting 

humanely in protecting the health of the individual adjudged 

guilty_ It would make possible the recognition of other 

processes than psychosis in determining the commitment of 

criminal activity. It has long been recognized that certain 
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neuroses lead to repetitive forms of aggressive and sexual 

acting out. Their correction demands treatment in a facility 

capable of providing such, ruther than incarceration in jail 

with those not so suffering. As to the individuals with 

personality disorders, the vast majority of psychiatrists 

and psychologists would recommend treatment in a prison 

setting ra~her than a psychiatric center. As mentioned 

before, in this state prisons now have available mental 

health clinics to provide care even to this group of indi

viduals who are inaptly placed in psychiatric centers. 

B. Effects Upon Individuals 

Current understanding of personality development, as 

commented upon before, holds that the establishment of 

internal controls against expression of aggression in terms 

of antisocial activity or violence depends upon tne factors 

of positive identification with respect to the authority 

figures of early life, the inculcation 0''£ respect for the 

law through education and advice and also the aversive 

stimulation of detection of the individual's own transgres

sions and prompt deprivation or punishment within the family 

or social setting in which he finds himself. In short, the 

establishment of the capacity to abide by the law depends 

not only u~on the positive rewards inherent in identification 

with others, but also upon the negative aversion through 

suffering by prompt punishment followihg transgressions. 
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In the instances of those individuals who carry out 

aggressive or violent acts, the appropriate societal correc

tive in all instances remains the judgment of guilt of the 

individual concerningr commission of the act. The failure of 

society to allow the public expression of that guilt deprives 

the individual of the experience of suffering, and thus of 

the reinforcement of the family and societal codes needed to 

deter repetition and of their strengthening by this suffering. 

The failure, too, undercuts the self-esteem of some by 

publicly declaring them incompetent to make social judgments 

as do the rest of the population. For others, it muddles an 

already unclear perception of the social values related to 

commission of the act. 

Only for the small group of repetitive offenders who 

commit criminal acts in order to suffer punishment may doubt 

as to this judgment arise. Their motivation is based on 

early life experiences wherein learning induces a patho

lO<Iical guilt complex in which relief from anxiety occu!."s 

only after judgment of guilt and punishment. For such, if 

judged "not guilty by reason of insanityll, arousal of anxiety 

and repetition of similar acts acts is probable. However, 

removal of the insanity defense is unlikely to harm, provided 

corrective treatment is made available after sentencing. 

Whether prolonged incarceration alone is corrective for 

persons with this personality makeup is unknown. 
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While this writer does not know of actual studies of 

the perception of the judgment of not guilty by reason of 

insanity upon those so exposed and believes that such studies 

should be carried out in the future, he knows of others 

besides himself in the psychiatric/psychological field who 

have argued for the necessity of suffering guilt in order to 

bring about personality modifications. Today, most psy

chiatrists, psychologists and psychoanalysts would agree 

that the suffering of shame and guilt provide the driving 

forces which mold the individual's later capacity to conform 

his behavior to the laws of his society. Iteration and 

reiteration of this suffering during development increases 

the individual's capacity to control upsurges of aggressivity 

and to deflect destructive impulses in more adaptive ways. 

In some instances, excessive early punitive actions lead to 

pathological guilt, delusions of sinful action, and confes

sions of uncommitted crimes. 

c. Effects Upon the Psychiatric Profession 

As medical specialists, psychiatrists have offered 

testimony in the courts of law for years in trials where the 

insanity defense has been raised by the legal representa

tives of the accused. They have been willing to respond to 

questions based upon M'Naghten principles lI a t the time of 
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committing the act to be laboring under such a defect of 

reason from disease of the mind as to not know the nature 

and quality of the act he was doing, or if he did know it, 

he did not know he was doing wrong". They have also been 

willing to provide opinions as to the existence of "partial 

delusions". In spite of the professional unease in re

sponding to such legalisms, certain psychiatrists argue that 

the specialty is better off compromising with the law as it 

stands than with any of the modifications proposed. 

As one who has practiced psychiatry for a number of 

decades, has worked with individuals suffering both mental 

illness and mental retardation, and also as one who has 

carefully examined his own mind through the process of 

personal psycholanalysis, I am convinced that the competence 

of the specialty is exceeded by much of current practice. 

Psychiatric examinations of the accused are made after the 

fact. It is beyond the capacity of a psychiatrist to compre

hend the defendant's capacity to define the rightness or 

wrongness of his action taken at the time the act was com

mitted. At best he has only the recollections of the indi

vidual (distorted as we often know they may be) on which to 

base his jUdgment. Furthermore, with the generally accepted 

agreement that preconscious and unconscious forces influence 
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overt actions, he may not answer ethically the legal ques

tions put to him if he conceived of man's actions as con

trolled by psychological processes often operating beyond 

his level of awareness. Before an Annual Conference of the 

Second Judicial Circuit of the United States, I declared 

that psychiatrists answering such questions are forced 

almost to the verge of unethical behavior -- forced by the 

insistence of legal procedures derived from a 19th century 

conception of the psychology of man. Nor does the specialty 

have the capacity to quantitate in any individual his idio

syncratic perception of threat to self nor evaluate the 

strength of the controls lodged within his nervous system 

which prohibit antisocial behavior. 

As the law is currently administered, the psychiatrist 

a~2ears in an adversary position. His competence rests only 

in the judgment he may make to the existence of mental 

illness or mental retardation at the time of the alleged 

criminal act or of its current existence. Beyond that, he 

has available to him expertise as regards the appropriate 

therapeutic or rehabilitative measures most likely to alle

viate the mental disorder from which the individual is 

suffering. 

The acceptance by the specialty of psychiatry of the 

adversarial position, with often competing testimony given 
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by several members of the same specialty, damages the public 

respect due the specialty., The specialty has developed much 

information on psychopathologic behavior - its origin, 

prevention and treatment. Reliability of psychiatrists has 

been defined in recent studies as high in terms of agreement 

relating to pathological behavior but of variable quality 

when it comes to agreement on specifying different diagnostic 

types. The professional posture of the specialty is debased 

as the public realizes the conflicting testimony of several 

members may have been perverted through the promise of a fee 

for services rendered. 

There is a single place only for the psychiatrist and 

other mental health specialists in the courts of law. The 

knowledge and experience of these professions have value to 

the court only after the court has rendered the judgment 

that society desires -- a judgment which should remain the 

sole responsibility of the jury and the judge. Mental 

health testimony has use only in assisting the court as to 

the most effective disposition available today to attempt 

restoration of the defendant eventually to society. 

Conclusions 

The insanity de'fense makes possible the judgment of 

guilt on the basis of testimony provided by an expert wit

ness --a psychiatrist. The use of this defense today, in 
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the opinion of the writer, has created consequences in terms 

of sustaining the laws and moral codes of our state. It 

erodes the social homeostasis. In many instances, it may be 

judged as psychologically inimical to the potential for 

rehabilitation of the guilty person even though mentally 

ill. Finally, the defense rests upon the legally dubious 

premise that the specialty. of psychiatry is in fact competent 

to answer the psychologically dubious question of the capac

ity of the defendant to understand the nature of his act or 

to evaluate whether at the time of its commission the accused 

was capable of distinguishing "right" from "wrong". 

I have long urged the abolition of the insanity defense. 

Increasingly, my colleagues in the psychiatric profession 

are coming to share my views and concerns. Since these 

views and concerns are addressed in part by the rule of 

diminished capacity which would permit evidence of abnormal 

mental condition to affect only the degree of crime for 

which an individual might be held legally accountable, such 

a rule is worthy of endorsement as a first step and 

perhaps a pragmatically necessary first step -- in the right 

legal direction. 
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Chapter 5 

Problems in Administering the Insanity Defense 

John B. Wright, D.P,.M. 

Introduction 

Since and even before its formal introduction into 

English law at the beginning of the 19th century the in

sanity defense has been the occasion of much controversy. 

Involving as it does intangible concepts and values basic to 

our society - moral responsibility, blame, free will -

controversy is no doubt inevitable. Equally inevitable, of 

course, is the polemic and emotional quality of the argu

ments, however scholarly, offered by the various prota

gonists. Criticism of the defense has been constant, 

starting with Queen Victoria's reaction to the original 

McNaghten decision, much of it deriving, it seems from an 

impression that however IIrightn it may be in theory it has 

too many "wrong" results in practice. 

Of late, this criticism has grow'n into a positively 

awesome welter of recommendations that it be abolished. The 
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IImoralistsll claim that the defense is misused, that guilty 

people are improperly escaping the consequences of their 

behavior and that it is the cause of an erosion in society's 

respect for the law and other institutions. The IIprag

matists" hold that neither in thec;~'Y nor in practice can a 

rational equitable answer be found to the problems inherent 

in the defense. The II instrumentalists " say that the minus

cule number of cases is just not worth the trouble and 

burden of retaining it. The IIscepticsll maintain that ulti

mately it does not really matter as society will always find 

devices to control and confine those whose deviant behavior 

offends the sensibilities of the majority. 

Rather than continuing the philosophical debates, 

appreciation of the consequences of the defense may be 

gained by pragmatic examination of the attendant elements: 

psychiatric participation in the defense; the effect of this 

participation on the judicial process; and the impact of the 

defense on the mental health delivery system. 

A. Psychiatric Participation in the Insanity Defense 

Throughout the existence of the insanity defense in its 

present form, the formulae elaborated for its implementation 

and the tests used to apply these formulae have been subject 

to changing knowledge and purpose. It is, let it be re

membered, only since the defense was introduced that psy-



-109-

chiatry has become generally recognized as a legitimate 

discipline. In previous centuries when the question was 

raised, the jury decided on an intuitive basis whether the 

defendant appeared to be insane by then generally accepted 

standards. Experts were neither available nor necessary. 

Nowadays, we have the psychiatrist as an "expert" and 

he fills an at times dominant role in the process. That 

this reliance on his expertise is e~tirely misplaced can be 

demonstrated in a number of ways. It has however only too 

seldom prevented the psychiatrist from providing answers 

notable as much for their certitude as for the utter absence 

of any competence to sustain that certitude. 

In the first place the terms and concepts used in the 

insanity defense are not psychiatric in nature at all. 

"Responsibility" is a legal, moral or social judgment not 

psychiatric. Similarly "right", "wrong", "good" and "evil" 

may be ethical, theological or even legal but ichey have no 

place in a psychiatric opinion. Asking such questions of 

the psychiatrist is made even less valid by the training 

which he undergoes where constant emphasis is placed on 

"understanding" the causes of behavior rather than sitting 

as some sort of surrogate conscience to his patients. 

Secondly, by its very nature, psychiatry must be guided 

by an ideology based on the individual nature of human 
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behavior with his evaluation made in terms of that individu

ality. The law on the other hand, with its thrust towards 

equality, strives for uniform and consistent standards for 

evaluating behavior. 

A third area of deficiency derives out of the assumption 

that psychiatric testimony has a scientific precision similar 

to that which can properly be expected from, say, the chemist, 

the toxicologist or the ballistics expert. Psychiatrists 

like to claim that theirs is the last intellectual branch of 

medicine. Whether or not this is true it is surely the 

least likely to have its endeavors quantified into "measur

able" diagnoses and treatments. 

A fourth practical problem is the expectation that the 

psychiatrist can give a competent informed opinion on the 

mental state of an individual months and perhaps years prior 

to the examination being made. 

These are but some of the problems implicit in the 

psychiatrists' role. Others include the malingeri~g defen

dant who must not only be discovered but whose malingering 

must be demonstrated to the court's satisfaction; the dif

ficulty in presenting arcane and usually vague concepts in 

terms understandable by the layman; and the impossibility of 
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conforming with the notion that the definitions which the 

law imposes on psychiatrists have comparable psychiatric 

meaning and significance. 

None of this should be perceived as support for the 

nihilistic polemics of those who claim that psychiatry is so 

vague as to make any opinion worthless. Psychiatry does 

have skill and competence which can be of use to the law -

the problem is that all too seldom is that skill and com-

petence properly used. 

B. Inappropriate Psychiatric Testimony 
In the JUdicial Process 

The inherent problem which the insanity defense poses 

to the law can perhaps be summed up by cit~ng from a judicial 

commentary on the M'Naghten rules made by the late Chief 

Justice Weinbraub of the New Jersey Supreme Court • . 

"I think that they (the doctrines proposed) are vague and 

will remain vague (or arbitrary) until someone demonstrates 

a rational basis for a finding of personal blameworthiness 

and devises a test rooted in it." 1 In the inevitably perma-

nent absence of such. an ideal situation, the law has turned 

more and more to psychiatry for assistance. No longer can 

the jury using common sense be enough "- the explosion in 

psychiatric knowledge and app'r~ciation of the origins of 

behavior must be brought to bear on the problem. Unfor-
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tunate1y what might reasonably have been expected to make 

the task of the courts easier has paradoxically made it 

infinitely more difficult. 

The mushrocming development of psychiatry, psychology 

and other professional d~scip1ines has served only to 

confuse a legal system which assumes that psychiatric testi

mony derives out of an homogeneous set of premises. In 

reality, it is heterogeneous to the point of being at. times 

internally inconsistent. 

Hence, cou~ts are presented too often with the per

plexity of defense and prosecution witnesses giving opposite 

interpretations of the same agreed-on facts, symptoms and 

observations. Who should be believed? The psychiat.rist who 

USl3S the most scientific language? viTho uses the least? Who 

is the most articulate? Who looks and sJunds most like a 

psychiatrist? 

Another problem which has long distressed the judiciary 

is the vocabulary which is now used by psychiatrists. As 

Chief Justice Berger, while sitting as a Circuit Judge, 

commented, "No rule of law can possibly be sound or workable 

which is dependent on the terms of another discipline whose 

members are in profound disagreement about what those terms 

maan.,,2 Not only is there profou.nd disagreement on the 

meaning of the terms, but, worse, there is as much disagree-
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ment as to the consequence in terms of behavior of using 

those terms. "Schizophrenia" and "psychopath", two of the 

most common can be at best described, never defined. The 

law expects precision; it can receive only vagueness. 

c. The Insanity Defense and the Mental 
Health Service Delivery System 

It has often been said that one of the major reasons 

for development of the insanity defense in England was to 

mitigate the consequences of the lengthy list of frequently 

minor offences for which the mandatory penalties were either 

execution or transportation. While that problem no longer 

exists, its solution lives on to impose new problems on 

society and its institutions. No where is this more apparent 

than in todays mental health delivery system. 

Following repeal of these repressive penalties, the 

practical consequence was that the defendant remained in 

usually life long confinement with the rlace of that con-

finement being an asylum rather than a prison. As progress 

was made the asylum became more benign, but detention and 

lack of freedom remained much the same as would be th'ecase 

in prison. However .as the mental hospital functioned and 

was perceived as a place in which the majority of its clients 

spent most of their lives - little else was possible given 

the lack of specific treatment for mental illness -the 
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insanity acquittals were not overly troublesome. In New 

York, as with many other states, they were usually hospi

talized ~n prison - like facilities for the criminally 

in'::ane, making them even less of a problem, though at what 

cost in human distress is hard to say. 

The advent of psychotropic medication, the concepts of 

community psychiatry and the granting of rights long denied 

to the mentally ill in the last couple of decades revolu

tionized the mental hospital. No longer are they warehouses 

confining the mentally ill in physical, social, and psy

chological isolation; they function as open, minimally 

restricting facilities, better able to treat their clientele 

in an ambience which gives the individual as much responsi

bility as his disability will permit. To this service 

system, insanity acquittals present a problem out of all 

proportion to their small though increasing numbers. 

As with most other states, New York law requires that 

the defendant be committed to a mental hospital for an 

indefinite period u:ni::.il no longer a danger to self or others. 3 

Release can only be authorized by the trial court after a 

complex series of procedures. 

One difficulty which this presents to the service 

system derives out of the fact that by the time defendants 
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are mentally well enough to be tried they are not usually 

(though not necessarily) sick enough to need treatment in a 

psychiatric hospital. Indeed it is not uncommon for an 

individual to be completely free of psychiatric symptoms on 

admission - not only the recovered psychotic but such others 

as the successful malingerers or the defendant acquitted 

because of an epileptic equivalent syndrome. Nonetheless 

they must be held on continued inpatient status - in custody. 

Facilities have no peripheral security and have phys'ical 

plants which present little obstacle to escape for a deter

mined and intact patient. Consequently, security has to be 

maintained by the assignment of staff who are woefully 

inadequate in number and at the expense of other patients' 

tre'atment. To centralize their treatment in a single state 

facility while solving some problems, causes others. 

A further consequence is that the very measures which 

are most likely to help an individual become a productive 

member of society -increasing responsibility, gradual social 

integration, vocational and educational re~1abilitation and 

the like -·are prohibited by the terms of the statute. 

Escape is attempted, more restrictions are imposed, more 

resources are tied up· in fewer programs and the vicious 

cycle continues. 
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Another aspect is the conflict which these patients 

occasion tl ~ staff. Apart from perceiving themselves as 

being forced to hold people, without treatment or the need 

for it, who more properly are the r~sponsibility of other 

agencies in society, a more cogent difficulty is that these 

patients must be managed contrary to all the best tenets of 

professional ethics. 

Perhaps the greatest problem is the statutory require

ment that release can only be requested from the trial court 

when the individual is no longer a danger to self or others. 

Cocozza and Steadman have repeatedly and convincingly docu

mented that there are no empirical data on which to base a 

valid prediction of future dangerous behavior. 4 No matter 

how careful the procedures observations and tests used by 

facility staff to arrive at the opinion that an individual 

can be released without peril (and in New York they are 

remarkably elaborate) the fact of the matter is that the 

opinion can never be more than guesswork dressed up in the 

false cloth of reassuring pseudo-science. One eminent 

observer has gone so far as to say that in making such a 

prediction a psychiatrist borders on committing professional 

perjury. Once again the lack of any competence to give an 

informed opinion has never prevented psychiatrists from 

being asked, or their agreeing, to give an opinion as to 

future dangerous behavior. 
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In summary therefore, placing these individuals in 

mental hospitals is detrimental not only to the hospitals, 

but also to the other patients, the individuals themselves 

and, not to be forgotten, to the aims and needs of society 

at large. 
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Chapter 6 

Mental Health Services in Correctional Settings 

John B. Wright, D.P.M. 

Introduction 

The proposal made in this report that mental disease or 

defect be eliminated as a complete defense is premised on 

the principle that, in any conviction where an accused's 

current mental illness is a factor, adequate treatment 

services should be available for that mental condition. 

Her~tofore, psychiatric services in correctional facili

ties, New York and nationwide, have been at best inadequate 

and at worst completely absent. In the past 12-18 months 

there has been achieved in New York a probably unique capac

city to ensure that all inmates of state correctional facili

ties receive the treatment which their condition, warrants 

and needs. A review of the history, development and pre

liminary results of these services will be useful in evalu

ating the proposals recommended. 

A. Background 

until 1952 all psychiatric services for correctional 

inmates was provided by the Department of Corrections using 
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two elements -- mental health units in each state prison and 

two maximum security hospitals at Matteawan and Dannemora. 

The prison unit& were never satisfactory for any of a 

number of reasons -- poor recruitment success (when attempted); 

the limited staff time being taken up making report.s and 

evaluations required by various statutes; administrative 

anxieties about prescribing, dispersing and the abuse of 

psychotropic drugs militating against thei~ being used; the 

professional isolation; and an overall approach at best 

characterized as benign negleGt. Under these conditions 

treatment was minimal and for all practical purposes non

existent. None of this improved in 1952 when in response to 

passage of a sex-offender law (repealed in 1965) jurisdiction 

over the units was transferred to the Department of Mental 

Hygiene. The one or two specialized treatment units fell 

into oblivion when their energetic leaders left. 

Meanwhile Dannemora and Matteawan were the focus of 

such treatment as was available, but the traditional bugbears 

of overcrowding and understaffing to which mental hospitals 

have always been prone was immeasurably worsened by the 

inevitable correctional emphasis on security at the expense 

of treatment. None of this was made any better by a tendency 

to transfer to these facilities those inmates who, whether 

or not mentally ill, were too troublesome for the prisons. 
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The census continued to rise until at one point there were 

over 2000 patients in Matteawan and 1200 or more in Dannemora. 

Starting in 1966 with the seminal Baxstrom decision and 

followed by other court decisions and statutory changes this 

upward trend was reversed till in 1972 Dannemora was closed 

with all in-patient programs consolidated into Matteawan. 

However the chronic and inherent constraints continued the 

poverty of treatment programs. 

B. Program Predicates and Plan 

The natural consequences of all this was a situation 

which in many ways resembled, though in a Ii\Uch more malevo

lent form, that which historically pertained. to the delivery 

of services to the population at large. In the absence of 

any services where the individual resided, when a person 

became mentally ill in'whatever way -- he or she was 

removed to a remote mental hospital where the norm was to 

spend many years and frequently the rest of one's life. 

Community psychiatry was introduced in 1963, calling for the 

establishment of adequately staffed mental health units in 

each con~unity, able to provide a range of services which 

would allow the person to remain at home while receiving 

treatment and, thus obviate all the deleterious effects of 

long-term remote hospitalization. The state hospital would 

be limited to treating those who needed the services that 

could only be provided there and only for so long as they 
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needed and continued to benefit from that treatment. After 

discharge adequate services would be available in the pa

tient's home community to provide necessary further care. 

Whatever problems have been experienced in implementing 

this program, and they are many, they do not detract from 

the validity of the postulates. Properly implemented they 

would and indeed have solved many of the old difficulties -

though causing a new set in the process. 

Given that the services in the prisons mirrored tradi

tional programs for the community at large and that the 

pr;~ciples of community psychiatry could, if properly applied, 

resolve many of the drawbacks, it was proposed that these 

principles be applied in the correctional system. In addi

tion, it was felt that some of the problems of community 

psychiatry, deriving out of pluralistic responsibility for 

delivery and the need for a panoply of social programs, 

would be eliminated by the very nature of the correctional 

situation. 

In short, for as long as an inmate is incarcerated, the 

prison, however repressive, artificial, temporary or even 

psychotegenic, is that inmates' community. 

With this basis, a comprehensive plan was developed in 

association with and the active cooperation of, a number of 

agencies, notably the Department of Correctional Services. 
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By this, was established in the seven major prisons adequately 

staffed mental health centers which would within the obvious 

constraints of the prison milieu provide the same elements 

of service as are provided in a community mental health 

center: "out-patient" or "day-patient" care, crisis inter

vention, consultation, brief, strictly time-limited in

patient care in the 5-10 beds assigned for that purpose in 

the "prison's general hospital unit, education and so on. 

Similarly, formal admission to full in-patient status at a 

central psychiatric center would be available for those who 

need acute (or chronic) in-patient care, such care being at 

a level and quality that would permit treatment to be brief, 

intensive and proper to the needs of the inmate/patient. 

As part of the plan's development several factors per

taining to the role of Matteawan, then diminished to some 

300-330 patients, were considered. First an evaluation of 

all patients currently there showed that they fell into one 

of four categories: the severely ill who properly belonged 

there; the malingerer who for a variety of reasons would 

rather be there than in prison; some few non-mentally ill 

who, had been labeled sick as a device for management of 

disruptive behavior; and a group who were alternative avail

able in prison would not need in-patient hospitalization. 

Secondly, the perennial problems which have long plagued 

Matteawan -- few professional staff recruitab1e leading to a 
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heightened emphasis on security making for a spiralling 

symbiosis in these two elements made it apparent that 

their only solution lay in closing Matteawan as a hospital, 

as a location and even as a concept. Only thus could a 

quality program at another location and without the burden 

of Matteawan's history, be established. Parenthetically, it 

would free-up several hundred spaces to assist in relieving 

the overcrowding in state correctional facilities. Further, 

to prevent the administrative slippage possible with a 

division of responsibility for providing treatment and the 

manifest virtues attendant apon a single program under one 

administrative auspice -- and with concommitant account

ability -- it was proposed that responsibility for the in

patient program be transferred to the Department of Mental 

Hygiene. After a thorough and careful review of all surplus 

property, a building at Marcy Psychiatric Center was decided 

on for the relocation. 

At the request of the Governor, the 1976 session of the 

Legislature passed the enabling legislation and appropriated 

funds to start establishing the seven sattelite clinics and 

to effect the necessary security and other construction work 

for the new Central New York Psychiatric Center at Marcy. 

The 1977 session authorized the Governor's request for funds 

to implement the remainder of the program, thus creating the 

components of a comprehensive network of mental health 
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services in the state correctional system: the new in-

patient Central New York Psychiatric Center and the seven 

satellite units at Attica, Auburn, Bedford Hills, Clinton, 

Elmira, Fishkill and Greenhaven. 

Attention should also be dra\Vll to the ease with which 

educational programs (for a number of disciplines including 

county jail staff and resident psychiatrists) and research 

endeavors can be readily added at only slight extra cost. 

These are currently being developed. 

C. Program Elements 

The satellite units have the following elements; 

1) Diagnosis and evaluation. 

In accordance with outlined procedures staff 

from the unit will provide diagnostic services fox 

inmates referred to the program. In addition, 

evaluation can be made of those aspects of per-

sonality which can assist in the inmates overall 

correctional rehabilitation; of the need for 

commitment to the Central New York Psychiatric 

Center (C.N.Y.P.C.)~ for the purposes of making 

reports necessary before .certain inmates may be 

parolledi and pursuant to the requirements of the 

old sex offender law. 

-( 
\ 
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2) Treatment. 

All usual modalities are provided including 

individual, group and other psychotherapies, 

chemo-therapy, motivational therapy and so on, all 

obviously within the constraints of the prison. 

Acute and chronic illness are provided for. 

Numerous studies have shown that a significant 

proportion of all prison inmates have some sort of 

mental disability which, if untreated, makes 

recidivism more likely when the individual, unable 

to survive after release, drifts back into crime. 

Another intention therefore is to promote for 

these and other inmates a return to society in 

which they can verbalize their feelings construc

tively, can manage and channel their impulses, 

have successful experiences with authority figures 

and generally become as psychologically well 

equipped as possible to deal with the problems of 

"normal" living. 

This should not be taken as another manifes

tation of the psychiatrist trying to solve someone 

else's problems by arrogating the responsibility 

of the Correctional Department. The intention is 

merely, if somewhat ambitiously, to fulfill the 

proper function of any good mental health program. 
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3) Education. 

As mentioned above education of a number of 

disciplines is readily achievable within this 

system. In addition, the behavioral sciences have 

much to offer the penal system -- and vice versa 

of course. In the past, traditional roles, struc

tures, rivalries and even prejudices have mitigated 

against, the sharing of skills and talents. The 

units therefore will, and are already providing 

instruction to correctional staff in the identifi

cation, understanding and management of behavior, 

in group therapy and sensitivity techniques, the 

nature and use of psychiatric treatments, etc. 

Conversely Mental Hygiene staff are learning about 

penal, criminal, and correctional factors and 

situations. A further intent is to increase the 

involvement of outside agencies such. as universi

ties, colleges and law and medical schools in this 

process. 

4) Program Evaluation. 

Recognizing that this system represents a new 

and innovative method for delivering comprehensive 

psychiatric services to prison inmates, the capa

city to demonstrate the effectiveness and worth of 
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the program is vital. Equally vital is the ability 

to discover what is inefficient or worthless to 

enable corrective action to be taken. To this 

end, a "central" program evaluation component with 

a sophisticated medical records system used 

throughout all satellites and CNYPC has been 

developed at the latter facility. These data will 

be sent to and programmed by the Department's 

Office of Information Systems. The tracking and 

identification of all of the systems client's and 

the accessibility of all clinical r, ~terial is 

another major benefit of this system. 

D. Results to date: 

In embarking on this project a number of major problems 

could be anticipated. What for example would be the effect 

on the prisons of having mentally ill inmates in population 

where previously they would have gone to Matteawan? WOLld 

it be possible to recruit the necessary staff? Would the 

same security requirements mandated by an individual's 

correctional status lead to an overemphasis on security at 

the expense of treatment at C.N.Y.P.C. as had long prevailed 

at Matteawan? Would the satellite units be able to provide 

the necessary service? Was it, to put it at its most syn

optic, just a grand ideal with no hope of success in the 
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real world, as ",as the opinion of one authority when the 

proposal was outlined to him? 

It is gratifying to report that the answer to the last 

questions is a definite negative and while there have been 

some problems and complete implementation is yet to be 

achieved, the overall program is working admirably. Disrup~ 

tion in the prisons is minimal, not least because of the 

enthusiastic support of the superintendents and their staff 

and the corrections central office; recruitment of all staff 

with the sole exception of psychiatrists at the new C.N.Y.P.C. 

has been accomplished; C.N.Y.P.C. has developed a quality 

program which already (it opened in September 1977) has a 

length of stay patter~ the same as that in the state-wide 

psychiatric centers for new admissions; and education' and 

research programs are beginning to take shape in oonjunotion 

with other elements of the state's forensic programs. 

To date there has been insufficient time to develop the 

body of data which can be expected in the future. One set 

of figu.res however supports the above somewhat ancedotal 

statements. The number of individuals on the active case 

rolls in each of the satellite clinics as of January 5th, 

1978 is: 
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Facility 
Population /I of Inmates/Patients on 

Correctional Facility as of 1/5/78 Active Roles 

1. Attica 1,764 455 

2. Auburn 1,682 310 

3. Bedford Hills 430 240 

4. Clinton 2,138 340 

5. Elmira 1,660 325 

6. Fishkill 1.198 110 

7. Green Haven 1,975 390 

TOTAL 10,847 2,170 

In summary therefore, ijew York has developed a unique 

capacity to ensure treatment for all the mentally disabled 

in correctional facilities in an integrated coherent program 

which corrects the deficiencies of previous programs and 

brings enormous potential benefits in terms not only of 

service, education and research but also of ameliorating a 

chronic problem for the already overstrained correctional 

system. 

It also, of course, makes feasible the elimination of 

mental disease or 'defect as a complete defense and the 

adoption of the proposed rule of diminished capacity. 
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Chapter 7 

Changing the Insanity Defense 

William A. Carnahan 

This chapter will both address the need for changing 

the insanity defense and discuss optional approaches. 

A. Need for Change 

From the foregoing pages, several conclusions may 

readily be drawn concerning the continuing via,bili ty of an 

insanity defense in this state. 

Legal Perspectives on the Defense 

• An insanity defense is not required constitutionally 
to be maintained. 

· The state has "wide freedom to determine the 
extent to which moral culpability shoul~ be a 
prerequisite to conviction of a crime." 

Use of the Defense 

· During the last ten years, successful use of the 
defense has increased markedly from fifty-three 
(53) cases during the first five years to two 
hundred and twenty-five (225) cases during the 
last five years. 

· The defense is not uniformly applied throughout 
this state. 

· The defense has tended to be used as a guilt 
avoidance device for certain empathetic segments 
of the populatio,n. 
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· The legal standards for use of the defense may not 
be deciding factors in its successful use. 

Perceptions of the Defense 

· Legal professionals found problems with the defense 
in terms of poor statutory definitions, vagueness, 
uneven application, lack of understanding by 
juries and the public, and superficial and incom
petent psychiatric testimony. 

• Legal professionals felt that the defense should 
be modified by removing the ambiguity and vagueness 
of psychiatric testimony in the determination of 
guilt or innocence. 

· Legal professionals felt that treatment of acquittees 
within a correctional setting was preferred to 
psychiatric hospitalization. 

Reassessment of the Defense 

· The defense rests upon the dubious premise 
that the medical specialty of psychiatry can 
answer the question of the capacity of the 
defendant to understand the nature of his act 
or to evaluate whether at the time of its 
commission he was capable of distinguishing 
"right" from "wrong". 

• Harm may be done to the rule of law through the 
use of an insanity defense, with its implied 
permissiveness for violent and other crimes com
mitted. 

· Public determination of guilt may do much to 
sustain the faith of citizens at large in the 
rectitude and equity which should exist in all 
social bodies in their efforts to sustain justice 
under law. 

· By abrogation of the defense, an individual would 
not be a candidate for automatic placement in a 
psychiatric hospital, a disposition which can 
be -- and often is -- inappropriate not only for 
custodial but also for therapeutic reasons. 



-133-

· The use of the defense in highly publicized crimi
nal cases can foster an impression that all men
tally ill individuals are dangerous, thus signifi
cantly inhibiting community acceptance of a policy 
of providing care and treatment of persons suffer
ing from mental illness -- who are neither violent 
nor dangerous -- in less restrictive surroundings 
than secure facilities. 

Impact of the Defense 

Psychiatric participation in the determination of 
legal guilt or innocence is premised upon false 
assumptions of psychiatric expertise in what are 
essentially legal, moral and social judgments. 

· Continued placement of individuals in psychiatric 
hospitals has become undesirable due to the changing 
nature of our psychiatric hospitals, the type of 
offenders being placed and the difficulties of 
articulating psychiatric standards for release. 

· Capacity for treating such individuals within 
correctional settings renders continued placement 
within psychiatric hospitals not only undesirable, 
but unnecessary. 

Historically, the defense was used as a device to spare 

an obviously deranged accused from the extreme penalty of 

capital punishment. More recently, it has persisted due in 

part to a humane concern that, if the commission of a crime 

is somehow related to mental abnormali.ty, treatment should 

be accorded. Since treatment in correctional settings was 

non-existent, psychiatric hospitalization was a readily 

available alternative. 
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By virtue of a strictly construed insanity defense and 

a liberally construed post-acquittal detention statute, 

social isolation of the mentally abnormal offender was 

ensured. Indeed, release was often more difficult from a 

Mental Hygiene facili·ty than had the accused waived an 

insanity defense and submitted himself to penal confinement. 

A number of factors have intervened to render this 

socially expedient enterprise obsolete. First, no longer 

may acquittees be placed indefinitely in a facility 'for the 

criminally insane. They must be treated comparably to a 

civilly committed patient. Secondly, our psychiatric hos

pitals are no longer locked warehouses for prolonged storage 

of socially unacceptable deviates. Thirdly, a loosening of 

the insanity defense and a tightening of civil commitment 

standards have resulted in the placement within our psy

chiatric hospitals of some individuals acquitted of bizzare 

sociopathic activities who cannot be "treated"; and yet must 

and should be confined for the protection of society. 

Finally, standards for release of acquittees require a, 

psychiatric prediction of continuing dangerousness, a feat 

that is, at best, chimerical. Fortunately, this enterpirse 

need no longer be continued. We now have the capacity to 

provide an alternative which will ensure adequate treatment 

in correctional settings consistent with the principal that 
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in any conviction where a defendant's mental illness is a 

factor, adequate treatment services should be available for 

that mental condition. 

B. Optional Approaches 

In changing the present defense of legal insanity, 

several approaches can be considered. First, procedurally 

inhibiting the use of the defense by shifting to an accused 

the burden of persuasion on the issue of lack of criminal 

responsibility due to mental disease or defect. Secondly, 

modifying the defense by requiring a bifurcated trial at 

which issues of guilt and criminal responsibility would be 

separately adjudicated. Thirdly, modifying the defense by 

adding· a guilty but insane verdict. Fourthly, abolishing 

the defense by precluding evidence of abnormal mental con

dition from the trial. Fifthly, substituting a rule of 

diminished capacity which would allow evidence of abnormal 

mental condition to affect the degree of crime for "Vlhich an 

accused could be convicted. 

1. An Affirmative Defense 

Since lack of criminal responsibility is statutorily 

classified as a "defense", the burden of persuasion rests 

upon the People to prove criminal responsibility beyond a 

reasonable doubt. 2 
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Formerly, lack of criminal responsibility was in the 

nature of an affirmative defense with the requirement that 

the evidence of lack of criminal responsibility be "substan

tial and clear".3 However, it was later determined that 

[T]he sanity of the defendant was an essential 
element of the crime ••• charged, and the law 
required it to be established. . .as a part of the 
case for the prosecution, for there can be no 
criminal intent when, from defect of ~eason, the 
accused cannot tell right from wrong. 

This doctrine which considers mens rea as an essential 

element of the crime charged is of common law origin. 5 

Constitutionally, the law is explicit that a state may place 

the burden of persuasion where it will in the defense of 

lack of criminal responsibility. 6 In fact, in approximately 

one half of the states and the District of Columbia, lack of 

criminal responsibili'ty due to mental disease or defect is 

an affirmative defense requiring an accused to shoulder the 

burden of establishing such a defense by a preponderance of 

the evidence. 7 

While this approach might lessen the number of suc-

cessful insanity acquittals, it would not affect the in-

appropriate use of psychiatry in the trial process or lessen 

the problems associated with post-acquittal detention and 

release. Thus, it would not appear to be a solution. 

·1 
II 
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2. A Bifurcated Trial 

In California, the procedure for trying an accused who 

raises a defense of insanity is that of a bifurcated trial. 8 

During the first stage of the trial, it is determined whether 

an accused committed the crime charged and also whether he 

possessed the requisite mental capacity for the commission 

of specific intent offenses, i.e., those crimes requiring 

premeditation, deliberation or intent. 9 Accordingly, psy-

chiatric evidence relevant to the issue of capacity to 

commit specific intent offenses is admissible at this 

trial stage. 

During the second stage of the trial, a formal defense 

of legal insanity may be raised. If acquitted by reason of 

insanity, psychiatric hospitalization or outpatient psy

chiatric treatment follows. IO 

In discussing the California approach, Professors 

Louisell and Hazard concluded: 

The separate trial procedure, as it stands today, 
results in duplication. The proof admissible to 
show defendant's mental state at the time of the 
crime is substantially the same as that admissible 
to show insanity. No workable rule has been 
formulated, and probably none can be formulated, 
that would effectively differentiate between the 
two types of evidence. 
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The separate trial procedure was based on an 
inadequate premise of law. It assumed that the 
issue of guilt and the issue of mental condition 
are separable. We submit that reason shows they 
are not separable, and that experience confirms 
this conclusion. We therefore believe that the 
separate trial procedure should be abolished. ll 

As Professor Morris observes, "[t]wo governor's commissions 

have recommended that the California bifurcation statute be 

repealed as no longer serving a useful purpose".1 2 

3. A Guilty But Insane Verdict 

Michigan has adopted a rather complicated scheme that 

provides not only for a defense of legal insanity but also 

for a defense of guilty but mentally ill. 13 The latter 

defense would prevail should the trier of fact find that an 

accused was guilty of the offense charged, not legally 

insane but nevertheless, mentally ill at the time of the 

commission of the offense. 

Such a finding would permit the imposition of any 

sentence were the accused to have been found guilty. Com-

mitment would be to the Department of Corrections with such 

evaluation and treatment as psychiatrically indicated to be 

rendered by either the Department of Corrections or the 

Department of Mental Health. Authority to release prior to 

expiration of a sentence is vested in a Board of Parole 

based upon 
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a report ~n the condition of the defendant which 
contains the clinical facts, the diagnosis, the 
course of treatment, and the prognosis for the re
mission of symptoms, potential for recidivism and 
for the danger to himself or the public, and 
recommendations for future treatment. 

Treatment may be required. as a condition of parole. 

Should probation in lieu of imprisonment be utilized, a 

five-year probationary period is required and may "not be 

shortened without receipt and consideration of a forensic 

psychiatric report by the sentencing court." 

This approach fails to address the problems of the 

insanity defense. Moreover, it adds a further class of 

offenders singled out for differential treatment due to 

"mental illness". As a Michigan attorney has observed: 14 

A particular problem will be faced by defense 
counsel in advising the client on the relative 
benefits of pleading GMI. Given the legal hollow
ness of the GMI verdict, I suggest that the act of 
a defense counsel adyising his client to plead GMI 
would constitute ineffective assistance, and a 
breach of a canonized ethical duty. 

4. Abolishing the Defense 

Increasingly, there is debate concerning the complete 

elimination of the defense.. What some urge is the repeal of 

the insanity defense coupled with the exclusion of any 

psychiatric evidence of abnormal mental condition. The 

result would be a shifting of psychiatric involvement to the 

dispositional stages of criminal proceedings. While this 

approach has distinguished adherents, .it may be unnecessary 



-140-

if there is a less clrastic solution that meets the fundamen-

tal inadequacies of the present defense in terms of inappro-

priate psychiatric involvement and post-acquittal detention 

and release problems. Such a solution would appear to be 

the rule of diminished capacity. 

5. Diminished Capacity 

Under a rule of diminished capacity, evidence of abnor-

mal mental condition would be admissible to affect the 

degree of crime "J:or which an accused could be convicted. 

Specifically, those offenses requiring intent or knowledge 

could be reduced to lesser included offenses requiring only 

reckless or criminal negligence. Such a rule in various 

formulations is judicially recognized in twenty-one (21) 

states and in the District of columbia. IS 

Additionally, under a rule of diminished capacity, a 

psychiatrist would be limited to t~stimony and documentary 

evidence of an accused's capacity for culpable conduct. For 

example, where knowledge is a required culpable mental 

state, the psychiatrist would be permitted 

to describe the defendant's mental condition and 
symptoms, h~.s pathological beliefs and motivations, 
if he was thus afflicted, and to explain how these 
influenced or could have influenced his behavior, 
particularly his mental capacity knowingly [to 
commit the crime charged] •.•• 16 
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No longer would a psychiatrist be permitted to address the 

issues of complete exculpation or forced to assume the role 

of a post-acquittal custodian. 

While abolishing mental disease or defect as a complete 

defense, recognition would still be given to higher degrees 

of culpability affected by the presence of abnormal mental 

condition. The result would entail conviction and processing 

in the correctional system for serious offenders; and, 

acquittal -- perhaps civil commitment -- for minor offenders. 

Convictions would be for lesser included criminal offenses 

not requiring an accused to have acted either intentionally 

or knowingly. The sentencing court would then take the 

present mental condition of the offender into account in 

determining an appropriate disposition, viz., conditional 

discharge, probation or penal confinement. 

In analyzing the fate of those who successfully used 

the insanity defense in this state during the past ten (10) 

years, all -- with the exception of three individuals in

dicted for forgery, menacing and possession of burglar 

tools -- would have been candidates for conviction under a 

diminished capacity rUle. 17 

The effect of a rule of diminished capacity would be to G 

recognize the Department of Correctional Services as the 

primary control agency, to avoid dysfunctional psychiatric 
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involvement in adjudicative and dispositional processes and 

to ensure that the fate of those found dangerous to society 

is determined by the proper agencies and the judiciary. 

Presently, the insanity defense serves as a device for 

diversion into the mental health treatment system. Since 

New York has in place the most advanced model for mental 

health treatment in prisons in the United States, it is no 

longer necessary to utilize a defense of insanity as "a 

device f6r triggering indeterminate restraint.,,18 
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State v. Clokey, 83 Idaho 322, 364 P.2d 159 (1961) (murder); 
Donahue v. State, 165 Ind. 148, 74 N.E. 996 (1905) (murder); 
Bimbo v. State, 315 N.E.2d 738 (Ind. Ct. App. 1974) (assault 
and battery); State v. Gramenz, 256 Iowa 134, 126 N.W.2d 285 
(1964) (murder); Mangrum v. Commonwealth, 39 S.W. 703 (Ky. 
1897) (murder); People v. Fields, 64 Mich. App. 166, 235 
N.W.2d 95 (1975) (murder, assault); State v. Anderson, 515 
S.W.2d 534 (Mo. 1974) (murder); Washington v. State, 165 
Neb. 275, 85 N.W.2d 509 (1957) (murder); State v. Vig1iano, 
43 N.J. 44, 202 A.2d 657 (1964) (murder); State v. DePaolo, 
34 N.J. 279, 168 A.2d 401 cert. denied, 368 U.S. 880 (1961) 
(murder); State v. Padil1a~ N.M. 289, 347 P.2d 312 
(1959) (murder, rape, kidnapping); State v. Cooper, 286 N.C. 
549, 213 S.E.2d 305 (1975) (murder); State v. Nichols, 3 
Ohio App. 2d 182, 209 N.E.2d 750 (1965) (murder); State v. 
Sch1eigh, 210 Or. 155, 310 P. 2d 341 (1957) (arson); State v. 
Fenik, 45 R. I. 309, 121 A. 218 (1923) (murder); State v. 
Green, 78 Utah 580, 6 P.2d 177 (1931) (murder) i State v. 
Ferrick, 81 Wash. 2d 942, 506 P.2d 860 cert. denied, 414 
U.S. 1094 (1973) (murder); Hempton v. State, 111 Wis. 127, 
86 N. W. 596 (1901) (murder). 

16. Rhodes v. United States, 282 F.2d 59, 62 (4th Cir. 
1960) • 

17. See Table 1, Insani.ty Acquittals in New York 
State, 1965-1976; Table 2, Diminished Capacity and Robbery 
Acquittals in New York, 1971-1976; Table 3, Diminished 
Capacity and Arson Acquittals in New York, 1971-1976, all in 
Appendix "An infra. 

18. J. Goldstein and J. Katz, Abolish "The Insanity 
Defense" -- Why Not?, 72 Yale L. J. 852, 858 (1963). 
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APPENDIX A 

Insanity Acquittals in New York State, 
1965-1976 

Diminished Capacity and Robbery Acquittals 
in New York, 1971-1976 

Diminished Capacity and Arson Acquittals in 
New York, 1971-1976 
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# Cases # Cases 
1965 -71 1.9i71 - 76 Total 

28 120 l-k! 

3 13 16 

10 32 ~2 

1 5 6 

0 1 1 

0 4 4 

CJ 1 1 

0 5 .) 

TABLE 1 

Insanity Acquittals In New lork State 1965 - W76 

Crimes Against The Per~on 

N G R I Charges 
Against Person P.L. Class Charge Under Diminished Capacity 

Murder 125.25 A MansI aughter 2° 

Criminally Negligent Homicide 

Manslaughter 125.20 B Manslaughter 20 

125.15 C Criminally Negligent Homicide 

Assault 120.10 C Reckless Endangerment 1° 
121}.O5 11 Reckless Endangerment 2° 

120.00 A Misd. 

Rape 130.35 B Same- Proof of intent is not 
130.30 D necessary 
130.25 E 

Kidnapping 135.20 B Coercion 20 

135.25 :\ - r . Coercion 1° 

Reckless Endan- 120.25 D Same - proof of intent is not 
germent 120.20 A ~!isd. necessary 

lntent to flighten is a 
Mt'nacing 12u.15 B ~lisd. necessary element 

Sexual Offense 130.20 A ~li:3d. Same - proof of intent is not 
Other than Rape '1ecessary 

P.L. 

125.15 

125.10 

125.15 
125.10 

120.25 

120.20 

135.60 
135.65 

Class 

C 

E 

C 
E 

D 
A ~!isd. 

A ~Iisd. 
D 

I 
I--' 
~ 
-...l 
I 



TABLE 1 (Cont'd) 

Insanity Acquittals In New York State 1965 - 1976 

Crimes Against Property 

# Cases # Cases N G R I Charges 
1965 -71 1971 -76 Total Against Property P.L. Class Charge Under Diminished Capacity 

3 4 7 Burglary 140.30 B Criminal trespass 20 

140.25 C Criminal trespass 30 

140.20 D Criminal trespass 10 

(if there is a firearm) 

1 0 1 Forgery 170.05 A Misd. Intent to defraud is a 
170.20 D or C necessary element 

1 14 15 Arson 150.05 E Arson 4° 

(See further 150.10 C Reckless endangerment 1° 
breakdown) 150.15 B Reckless endangerment 20 

150.20 A-I Criminal mischief 40 

1 0 1 Poss. Burglar 140.35 A Misd. Intent to use in commission of an 
Tools offense is a necessary element 

1 2 3 Sale of controlled 220.31- D,C,B Criminal possession of controlled 
S\lbstance substance 7° 

220.43 A III" A II (depends on quantity) 6° 
or A I 

3 16 19 Robbery 160.15 B Possession of firearm & 
160.10 C ammunition, or of dangerous 
160.05 D instrument, with prior conviction 

(See further Reckless endangerment 
breakdown) Reckless endangerment 20 

Criminal Trespass 20 or 30 

1 0 1 Resisting Arrest :205.30 A Misd. Reckless endangerment 2° 

P.L. 

140.15 
140.10 
140.17 

150.05 

120.25 
120.20 
145.00 

220.03 

220.06 

265.05 

120.25 
120.20 
140.10 
140.15 

120.20 

Class 

A Misd. 
B Misd. 

D 

E 

D 
A Misd. 
A Misd. 

A Misd. 

D Felony 

D 
A Misd. 

D 

D 
A Misd. 
A Mlsd. 
A Misd. 

A \1isd. 

I' 
if 
/i 

II 

I 
I-' 
~ 
00 
I 
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TABLE 1 (Cont'd) 

# Cases # Cases N G R I Charges 
1965 - 71 1971 -76 Total Against Property P.L. Class Charge'Under Diminished Capacity P.L. Class 

0 1 1 Endangering the 260.10 A Misd. Same - f':!quires knowledge but 
Welfare of a Child not intention 

0 1 1 Weapons Possession 265.05 D or A Same - proof of intent is not 
Misd. necessary 

0 3 3 Escape 205.05 A Misd. Same - proof of intent is not 
205.15 D necessary 

Absconding from 205.16~ A Misd. Intentional failure to return is 
Temporary Release 205.18 E a necessary element 

0 1 1 Possession of 170.20- A Misd. Intent to defraud is an 
Forged Instrument 170.30 D or C essential element of the crime 

0 1 1 Criminal Mischief 145.05- E,D,B Criminal Mischief 40 145.00 A Misd. 
145.12 

Criminal Mischief 40 145.00 A Misd. 

0 1 1 Motor Vehicle Apparently included in error 
Violation 
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TABLE 2 

Diminished Capacity and Robbery Insanity Acquittals 

In New York H)71 - 1976 

N G H I Charge Charge Under Dimini::;hcd Capacity -
Robbery 3°, grand larceny gO (knife) (0) Reckless endangerment 1° (0 FeU 

Possession of dangerous instrument (A Misd.) 

Robbery 1° (insect spray) (B) Reckless endangerment 20 or 1° (A Misd. or D) 

Robbery 1° (toy gun) (B) Reckless endangerment 10 (0 Fel.) 
Criminnl trespass 30 (B Misd.) 

Robbery 1 ° (bank) (8) Reckless endangerment 10 (0 Fel.) 
Federal bank robbery, 18 USC2113 (a) 25 Years 

Robbary 2° (hit waitress with tray) (C) Reckless endangerment 20 (A Misd.l 

Attempted Robbery 20 (0) Possession of dangerous instrument, (0 FeU 
prior offense 

Assault, Possession of dangerous weapon (0) Reckless endangerment 1° (D FeU 

Robbery 20 (cab driver) (C) Reckless endangerment 10 (0 FeU 

Armed robbery 10 (B) Weapons possession (0 or A Misd.) 
Attempted robbery 20 Reckless endangerment 1° (D FeI.> 
Weapons possession (0) 

Robbery 10 
-" (Bt Weapons? Reckless endangerment' (0 or A Misd.) 

Robbery 1° Reckless endangerment (m Reckless endangerment 1° (0 Fel.) 

Robbery 1° Grand larceny ,Neapons possession (8) Weapons possession (D or A Misd.) 

Robbery 1° (knife & gun) (B) Weapons possession, 
(0 FeI.) reckless endange.E:nent 1° . 

Robbery 10, reckless endangerment, Reckless endangerment 1 ° (0 FeU 
possession of dangerous weapon, unlawful possession of dangerous weapOn (D Fel.) 
imprisonment (discharged rifle) (m 

Attempt'ed armed robbery 1 0 (C) Possession of weapon (D FeU 

Robbery 3° llY gun) Reckless endangerment 20 (A Misd.) 
(bank) (0) Federal Bank Robbery, 18 USC2113 (a) 
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'fABLE 3 

Diminished Capacity and Arson Insanity Acquittals 

In New York 1971 -1976 

N G R r Charge Charge UnnC'r Diminishod Capl1ci~y -

Arson 1° (seminury) (A-I) Arson 4° 
Reckless I!:ndangermenL 10 

Arson 3° (abandoned milD (Cl Reckless endangerment 1° 

Arson 3° (father's house) (C) Reckless endangerment 1° 
Arson 4° 

Arson 2° (mattress in jail) .em Reckless endangerment 1° 

Arson 2° (clothes, in own house) (8) Arson 4° 
Reckless endangerment 1° 

Arson 2° (own apartment, suicidal) (8) Arson 4° 
Re<:!kless endangerment 1° 

Arson 2° (B) Arson 4° 
Reckless endangerment 1° 

Arson 3° (clothes, in father's house) Arson 4° 
Criminal mischief 2° (C) Reckless endangerment 1° 

Arson 1 ° (own apartment, suicidal> (A-1) Arson 4° 
Reckless endangerment 1° 

Arson 3° (house, openly) (Cl Reckless endangerment 1° 
Criminal mischief 40 

Arson 2° \ill... Reckless endangerment 1° 

Arson 4° Criminal mischief 4° 
Criminal mischief 4° (F,) 

Arson 3° Arso~ 4° (?) 
Burglary 3° Criminal trespass 3° 
Possession of stolen property' 1 ° (C) Criminal mischief 4° 

Arson 2° (bar room) (B) Arson 4° 
Reckless endangerment 1° 

-
( b)) 

(I) 
.. r-._-_ 

(0) 

(0) 
(E) 

(D) 

(E) 
(D) 

(E) 

(0) 

(E) 
(0) 

'--
(El 
(0) 

(E) 
(D) 

(D) 
(A Misd.) 

(D) 

(A Misd.) 

(E) 
(8 Misd.) 
(A Misd.) 

(El 
(D) 
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Chapter 8 

Proposed Rule of Diminished Capacity 

This final chapter sets out a proposed rule of dimin-

ished capacity, provides for notice of an intent by an 

accused to rely upon the rule, requires a psychiatric exami-

nation of an accused upon motion of the people, specifies 

the permissible scope of psychiatric trial testimony and 

envisions a two-year period of systematic assessment of 

trial transcripts to assess the reliability and validity of 

psychiatric diagnoses and opinions received into evidence 

under this rule. 

A. The Rule 

A new section 15.30 would be added to the Penal Law. 

§ 15.30 Effect of Mental Disease or Defect 
Upon Liability. 

Mental disease or defect is not, as such, a 

defense to a criminal charge; but in any prosecution 

for an offense, evidence of mental disease' or defect 

of the defendant may be offered by the defendant 

whenever such evidence is relevant to negative an 

element of the crime charged requiring the de£endant 

to have acted intentionally or knowingly. 
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Comment 

with the repeal of section 30.05 of the Penal Law, this 
section would establish a rule of diminished capacity for 
crimes intentionally and knowingly committed in New York 
state. 

B. Notice and Pre-trial Psychiatric Examination 

A new section 250.10 of the Criminal Procedure Law would 

be added replacing the present section. 

§ 250.10 Notice of Intent to Rely Upon 
Evidence of Mental Disease 
or Defect-.-

1. If a defendant intends to offer evidence 

of mental disease or defect pursuant to section 15.30 

of the penal law, he shall serve upon the people and 

file with the court a written notice of such intention. 

Such notice must be served and filed before trial and 

not more than thi.rty days after entry of the plea of 

not guilty to the indictment, In the interest of 

justice and for good cause phown, however, the court 

may permit such service and filing to be made at any 

later time prior to the close of the evidence. 

2. After receiving such notice, the court, upon 

motion of the people, shall order the defendant to submit 

to a psychiatric examination by a psychiatrist designated 

for this purpose in the order of the court. No state-

ment made by the defendant in the course of any exami-

nation provided for by this section, whether the 

examination shall be with or without the consent of 
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the defendant, shall be admitted in evidence against 

the defendant on the issue of guilt in any criminal 

proceeding. 

3. If there is a failure to give notice when 

required by subdivision one of this section or to 

submit to an examination when ordered under subdivision 

two of this section, the court may exclude the testimony of 

any expert witness offered by the defendant on the issue of 

his mental disease or defect. 

Comment 

This section is adapted from section 250.10 of the 
Criminal Procedure Law, Rule 12.2 of the Federal Rules of 
Criminal Procedure and Lee v. County Ct. of Erie, 27 N.Y.2d 
432, 318 N.Y.S.2d 705, cert. denied 404 U.S. 823 (1971). 

c. Scope, Reliability and Validity of 
Psychiatric Trial Testimony 

A new section 60.55 would be added to the Criminal Pro-

cedure Law replacing the present section. 

§ 60.55 Rules of Evidence; Psychiatric 
Testimony Concerning Effect of 
Mental Disease ~ Defect Upon Liability. 

1. When, in connection with evidence of mental 

disease or defect pursuant to section 15.30 of the 

penal law, a psychiatrist who has examined the defendant 

testifies at a trial concerning the defendant's med~cal 

condition at the time of the conduct charged to be a 
. 

crime, he must be permitted to testify as to the nature 

of the psychiatric examination, to describe the defen-
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dant's mental condition and symptoms, his path

ological beliefs and motivations, if he 'Vlas thus 

afflicted, and to explain how these influenced or 

could have influenced his behavior, particularly 

his mental capacity intentionally or knowingly to 

commit the crime charged. A psychiatrist must be 

permitted to make any explanation reasonably 

serving to clarify his diagnosis and opinion and 

he may be cross examined as to any matter bearing 

on his competency or credibility or the reliability 

or the validity of his diagnosis or opinion. 

2. For a period of two years following the 

effective date of this section, the commissioner of 

mental health shall systematically assess the reli

ability and validity of psychiatric diagnoses and 

opinions received into evidence pursuant to subdivision 

one of this section and periodically report to the 

legislature his findings and recommendations. For this 

purpose, within thirty days following a verdict in a 

criminal action in which psychiatric testimony as 

permitted in subdivision one is presented, regardless 

of the verdict, the court clerk shall direct the court 

stenographer, and the court stenographer shall make and 

certify a typewritten transcript of all psychiatric 
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testimony presented and shall deliver the transcript to 

the commissioner of mental health. The expense of such 

transcripts shall be a state charge. 

Comment 

Subdivision 1 is adapted from section 60.55 of the 
Criminal Procedure Law and from Rhodes v. united States, 282 
F. 2d 59, 62 (4th Cir. 1960). 

Subdivision 2 will allow the commissioner of mental 
health to systematically assess the reliability and validity 
of psychiatric diagnoses and opinions under a diminished 
capacity rule. In this manner, psychiatric participation in 
diminished capacity adjudications can be effectively moni
tored; and if ,change becomes necessary, informed legislative 
action can be taken. 








